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MINUTES OF THE SITTINGS 
HELD PROM FEBRUARY 26th TD iURCH sth, 1948 

PEAK 1948 

FIRST PUBLIC SITTING l (26 11 48, 4 $.m.) 

Praelzd : Pï&d~?%t Eu ERRER0 ; r/ 'b-~rmidenl BASDEI~AW ; 
ALVAREZ, FAEELA, HACKWORTH, WINIARSRI, ZORICTC, DE V I S S C ~ R ,  
Sir ARNOLD MCNATR, KLAEST-m, BADAIVI PASHA, KRYLOV, READ, 
Hsv Mo, Ae~vzoo ; 15, DA,YNER, cJwdge ad hoc ; R~gisCrar HAMBHU ; 
Mr. BECKE~"~, Agenl for the Gowemmmt of the U.i~it& Kifigduwe; 
Sir Rartley Cj~.\wc.~oss, Professor LAUTERPACHT, Professor ~YALDOCK, 
htr. WIZBERFORCE, Mr. M m y n  JONES, W. KEIID, Co~sseL  ~ O Y  dhe 
Gouev~aaie~mt oJ the U~Zted I i ingdm ; M. KAHEMAN Y t ~ r ,  Agmd 
for the Gmieiertammf of the Z ~ G I ) $ / B ' S  Re$~blic oj A I ~ C L ~ ~ ~ O .  ; l>rofessor 
Voc~crL., Professor LAPENNA, Ç u m s e l  for the Albalaiart Govcrrtmsnt. 

The Pmsme~r, +n opening the hearing, said that the Court had - 
before it at pment two a c s ,  nnmely : 

(z) The Carfu Channel case, in which a p r e l i n h q  objection hàd 
been raised upon which the Court would presently hear argument ; 

The &sident stated that the ,Court tms assemblecl that day tcr 
hear the Parties in the Cmfu C11mnel case between the Governrnent 
of the United Kingdom of Great Entain and Nortliern Irehznd and 
the Govcrnmedt of the People's Republic of Albania, conceniing the 
preiiminay oùj cchon raised by the latter Govetnrneiit. 

This case, which the Government of the United Kingdom had 
bruught &fore the  Court by a;n application dated May zznd, 1947. 
citing Article 40 (1) and Article 36 Ir) of the Court's Statute, related 
to a dispute =king between the Britisli and Albanian Governments 
as a wmlt of the exptosion of mines in the waters of the Coriu Channel, 
ca~ising 10s of life and damage to  British ships. 

Tlie Parties had resptively appointeci: . 
The Bri#&k Gov~r.iame~t8 : 
Mr. W. E, Beckett, C,M.E., K.C,, Legai' Adviset to thè Foreign 

Office, as Agent, ancl 

Eiftki meeting of the Cnurt 



The Right H Q ~ .  Sir HatEey .Slia\vcross, K.C., N.P., Attorney- 
General, - 

Professor FI. Eauterpacht, Frofessor af international law at  .te 
University of Cambridge, 

Professor H. IValdock, Profesor of international law at the Uni- 
versity of Oxford, 
MT, R. O. FVilberforct! 

and 1 rnembers of the English Bas, 
ML. J, Mervyn Jones 
&lr. M. E. Red, of the Attarnq-Generalps Office, aç çounsel. 

The Alba~z'aa Gowmmed : 
R.E. M. Kahreman YIJi, Albanian Bfinister in Paris, as Agent, and 

M, V. VocbE 
an d Professors of international law, 

M. 1.  Lapenna 
as Counsel. 

The P~esident noted &at the .Agents and representativa of the 
Parties were psesent in Court. 

He furthcr mentioued tiiat the Albmian Government, having na 
judge of its nationality in the Court, had avded itself of. the rigI-it 
conferrd upon it by Article 3r of the Statute a d  had designatedi 
as judge, M. Igor Daxner, doctor of laws, Pxesident of the National 
CaÜrt of SLovakia. 

The President then calFed upsn RI, Igor D m e r ,  in accordance 
mith Article 5 of the  Rules of Court, tta make the sdemn dcclaratron 
provid~l far by Article 20 tif the Statute. 

Br. Igar DAX~TX having made thk dedaration, &e YREÇ~PENT 
placed i t  on record, and dedarirecl hirn duly instnlled in bis functions 
as jjudge for the p q o s c s  of tlie rase before the Court. 

The President stated 'chat, as the  Partics had not notified the Court 
of ariy agreement reached bctween them regardirig the order in inwhich 
their relwesentatives sliould be called upon to speak, tlie Court had 
decidecl, in accorclancc with Article 51 of. the Rules, to  hear fird tlie 
Agent for the Albanian Gowernmcnt, that Governrnent havlng raised 
the preliminary objection whidi the Court h ~ d  to consider at  tliat 
stage of the proceedings. 

Nc\~edc11eless, the Parties' Agents Iiavhg açked him, befwre the 
opening of the actud heniings, to  d b w  them La say a few words an 
a subject quite distinct Gun~ the case before tlie Court, and as Counsel 
for the Governent of the United Kingdom had been the first to 
rnake this request, the Sresident saicl that he would hçt call upon 
hirn to address tlie Court. 

Sir Hartley S~acvcnoss made the specch reproduced in the am@x 
The PRES~HNT then çalled upon the Agent for the Alhaniâtt 

Government to  address the Court. 
M. & m ~ e ~ i l v  IrLu made the speech rreprduced in the annex l. 

h t  rcproduced. [Mds by b h  Registrar.] 



The PRESIDENT mcis sure tllat, aiter lstening to these v ~ r y  cordial 
congratulations acldressed to the Court, hc would be rcpresenting 
the unanimous feeling of his colleagues in thanking Sir HLtrtley Shatv- 
cross and M- ICahreman YI1 mmost hebi ly  for their kind words. 

As the moment had xfived for the Court to procecl with the 
business before it, the fiesident called upon the Agent for tlie Albmian 
Governmcnt to make bis statement. Re asked h h ,  in order tu facilitate 
interpretation, t o  break off hi5 statement from time to time nt suttable 
moments. 

M. KAHREMAN YILI, Agent for the A'ib-anian Governrnent, made 
the v e e h  reproduced in tlie annex I, after wltich hc asked the Prcsident 
to allow M..Vodioi., Counsel fox the Alhanian Gov~nment ,  to address 
the Court. 

The lattes began Ris çtatemerit (se@ a n e x  9, which, as he had nut 
coi~clnded xhen  the Court rose, he wodd contidue on Pnday, 
Ftbniary 27th, at .ro.3o a m .  

'The Court: r w  at 6.20 p.m. 

{ S i p e d )  E. HAMBIIO, 
Registrar. 

SECOND PUBLIC SITTING (27 rr 48, 10.30 #.m.) 

- B e s a ~ f  : [Çee firçt sitting.] 

The YRESIDENT, in opening the hearing, called on Couuscl for the 
Albanian Government. 

Professor Voc~oi: continrrtd his argument (annex *). 
At the reqneçt of the PRESIDEXT, Professor Vachai: bmlcc off his 

speecli, 
,The Prsideiit acijourned the hearing at r2.30 p.m., statiing that 

it would be r e m e d  at 4 pm.  

(The hearing was rcswned ai 4 p.m.) 

The PRES~ITNT invited Professor Voc~oi: t o  proceed with his 
argument. 

.The latter made the speech reproduced in the annex 

sec p, 15. 
= *, ,, fg .  
8 Sixth meeting of the Court. 
4 See p, 25. ,. .* 35 



The PRESIDENT asked Professor VochuC if he intmded to  conclude: 
his mgurnent the followhg morning. 

Professot VocrroE replied in the f imative.  
The I%ES~F.W'S then asked h h  how long he would take to condude 
h argument. 

Professor VamoE replied that he would speak in French for about 
one hour more. 

The P R E S ~ E ~ T  then asked tlie British Agent if he \vas prtpmed to 
speak as soon as Professor VochoE had concluded bis speech. 

The B R ~ S R  AGENT replied in the a h a t i v e .  

The hearing was ndjourned at 6.50 p.m, and would be sesiuned 
on Satwday, February &th, at 10.30 a m .  

THLRD PUBLIC SITTING 1 (28 11 48, ro.30 a m , )  

Present : [See first sitting.1 
The PRESIBEWT, in opening the sitting, called on Counsel for the 

Aibanian Governmen t. 

Professor Voc~oC continued and concluded his stat ment (.dnnex 2). 

The PHESIDENT asked the Agent for the United Kingdom whether 
lie was ready t o  addrcss the Court. 

Mr. BECKETT stated that Sir Hattley Shmvcr~s,  Counsel for the 
United Kingdom Fovernment, muid open the proceedings. 

Sir Hartley SHAWGRQSS began his sta-tement (annw $1. 
(The hearing was adjourneCl rit 12.45 pm. and resumed a t  4 p-m,) 

Sir Hartley S H A W C B ~ Ç ~  conthued hiç statement ( m c x  '1. 
The P R E S ~ E N T  dechrd that the hearhgs would b resumed on 

Monday, Match rst, at  10.30 am. 

The Court rose at  6.5 p-m. 

1 Eighth mceting of the. Court, 
a Sce p. 41% 
a ,a r i  51. 

,, ,, 59. 



Pvesmt : [See fint sitting.] 

T h e  PREsmam called upon Courisel for the United Hingdom 
'Governmmt. 

Sir Rartley S ~ ~ w c a o s s  çommenced the statement reproduced in 
the annex 

(The hearing !vas ad journed at 12.43 p.ml and resumed at 4 p.m.) 

At the  conclusion of his ofm statement (amex Sir Nadey SHAW- 
CROSS askd 'the Court t o  allow Mr. Beckett, Agent for the United 
Kingdom Governrnent, t o  s p a k .  

Mr. BECICETT began the statement xeproduçed in the amex . .  

The PHESIDENT declxed tbat the hea;rirrgs ;svauld be mspended 
and r e m e d  to-morrow, Mxch znd, at IO-jo a,m. 

ï h c  Court rose at 6.15 p.m. 
[ s i g ~ a r ~ . j  

PIFIT1 PUBLIC SITTING (2 Irz 48, 10.30 a m . )  

The PIESTD~NT, in openhg the liaring, calied on the Agent for 
the British Government, 

Mr. BECRETT continued Iis argument (annex 9). 
{The Iiearing ms adjauméd at xz,35 p.m. and resumed at 4 p.ni.) 

The P R E ~ ~ E N T  having cailed an the Agent for the British Govern- 
ment, Mr. BECKETT continued and çonduded 'fris argument (annex 7). 

The P R E S ~ E N T  waç happy ta note that both Parties had presented 
their arguments very fully. Although proceedings on a prslirninary 
objection-wcre rnuch shorter tflan those on the rnetits of a case, the 
Court ivas quite prepared ta hear a ~epiy, if such were the wlsh of 
the Amanian delegation. Iqe suggestecl. that, in view of the otlier cases 
on the Court's agenda, such a rcply sbould be as short as possible- 

Tenth meeting vf ths Co&. 
SFe p.75 .  
7, ,, 91. 
* ,, *, 97. 
6 Elereath meeting of thc Court. ' S e  p, 105. 

*# t +  1r7- 



M. KARREMAN Yu2  &x,pre%ed the Albanian desire te say a few 
wor& in mswer to a number aE points mised by the British. He 
requested that the next meeting of the Court be on Monday, Plarch 8th. 
He undcrstood that the British Agent liad iio objection to this date. 

The P r i ~ ç m ~ n ~  çaid the Court would meet imrnediatety and decide 
thk point. It. seemed difficult trt him to postpone hearingç till Monda7 ; 
for ,in tliat case, the reply and rejoincler would probabiy 1st  tiil the  
end of next week. The Court's decision would be cornrnunicattted in 
a few moments to  the Agents by the Registrar. 

Mr. BECKE'LT said he took note of the Preident's remarks regarding 
a reply and rejoinder and that they tvere in accordance xvith wkat 
the British undmtood to be the practice of t h e  Court. As for the 
Albanian request, he did not oppose it : he simply plrtçed himself rit 
the dii;poçal of the Court. 

Thç PRESIDENT stated that within a haLf-hour tlie Agents would 
know the Court's decision regadmg the interval sought. 

' 

TIie Conrt rose af 17.45 p.m. 
[Sigmtw CS -1 

SKiX PUBLIC SITïTNG (5 rrr qS, ro a.m). 

The P = S ~ E N T ,  in opening the heaing, called on the Agent f ~ r  
the Albanian Governmmt to ptesent his reply. 
M. ~<AITRETUE~N YLLI kgan Ili5 argument (annts He then asked 

The 'Prcsident to a U ~ w  Professor VoçhoC, Cciunsel for the Albanian 
Governerit, t0 spcalr. 

The PRESTDENT cd2d ori Frofcssor Vac~oE. 
The latter begnn the speech reprodumd in the annex 3, 

{ f i e  hearing was adjourned from 12.20 p.m- to 3-30 p.m-) 

The . PRESIDENT having called an Couws~r, FOR THE ALBANIAN 
G O V E R ~ E N T ,  t h e  latter continued and conciuded his reply (anex  j). 

The PRESIDENI 3sked the British Agent if he wished to  present 
his rejoinder ~t uorlc~ 

Mr. BECICETT replied in fhe a m a t i v e  stating that  the sejoinder 
of the United Kluigdom would 'be presented by Sir Hartley Shawcrriss. 

1 Thvteenth meeting of the Court. 
See p. 128. 

Y. 7 ,  4. 135. 
* *, m ,  143. 



The PRESIDENT t h m p o n  caI.lfec2 on Sir Hartley SHAWCROSS, who 
presented the rejoinder of the Governmmt of the United Kingdam 
(annex 1). 

At the conclusion of this r e j o b d e ~  the PRESIDENT mked +the Agmt 
for the Albanian Governrncnt if the  silbrnissions which he had made 
in his Prelirninary Observations of Decernber rjth, 1947~ were his final 
çubmissians. 

M. KAHREMAN YLLT replied in the aihmtive. 
The  TESI IDE NT then asked the Agent for the United Kingdom, 

whether the submissions made in the Olxervations of January zgth, 
1948, were bis final submissions. 

Mr. B K C ~ T T  replkd in the afamativc, 
The P F ~ S ~ B N T  thm d e c l a d  the har ings  c l m d  and informed the 

Agents of the Parties that they would be notifiecl in due t h e  of the 
date on which the Court wwuld deIiver jndgment at a public sitting. 

The Court rose at  6 p.m. 
[Sig*d#~=-] 





ANNEXES AUX PROCES-VERBAUX 

EXPOSCS ORAUX DE FEVRTER-MARS 1948 

(EXCEPTlON P R É L ~ ~ )  

ANNEXES TO THE MïNUTES 

ORAL STATEMENE OF FEBRUMY-MARCH 1948 

(PlUXJMiNAltEY OBJECTIOV 

Mansieur le Prbsident, Messieurs les Juges, 
La solution des problèmes internationaux en général qui viennent 

devant la Cour internationale de Justice, depend essentiellement de 
la prédisposition des nations p u r  le rhglernetit pacifique des cliffkrends 
et du respect formel de l't2galité souveraine des États. En effet, le 
but noble qu'est la paix et le respect du principe de Ségatité des 
nations sont étr~itement lik, parce qu'une solut ion j uçte serait diffici- - 

lement imaginable sans l'application rigourense de ce principe. 
Vouloir rkgler pacifiquement les dfiérends, c'est avoir comme point 

de départ la considération que le*; Etats, petits au grands, sont pleine- 
ment égaux dans Ie libre excrcice de leur souverainet&, 
Le Gouvernement all>anaîs part de rn point de vm, et c'est dans le 

respect formel de ces principes qu'il envisage la sollrrion des diffOends 
internationaux. Dmç le différend existant entre le Gouvernement de 
la. République populaire d'Albanie et le Goiivernenlent du Royaume-Uni, 
le Gouvernement albanais a adopte, dès le debut, unp. attitude conforme 
au droit international, en thoignant  chaque fois de la bonne volonté 
en vrie d'une solution pxcitique. Tout en n'&tant pas membre des 
Nations Unies ni partie au Statut de la Cour, l'Albanie a répondu 
volontairment aux invitations chaque fois que des invitations lui ont 
4td adressges à cet effet. 

Nous avons manifesté le désir de nous conformer aux prescriptiouç 
de la Charte et  du Statut, quant  au différend actuel. Nous avons déclarh 
et nous répétons que nous acceptons la résolution du Conseil de Siecurite 
~nvitant les Gouvernements de l'Albanie e t  du Royaume-Uni à sou- 
mettre immédiatement Ie disrend à la Cour internationale de Justice 
conformément à son Statut. 

En déférant & la r6solution du Conseil de Sécurité, le 9 avd I94Y1 
le Gouvernement albanais a entendn s'en tenir et s'en tient pleinement 
aux termes e t  A l'esprit de cette recommandation, et p u  suite aux 



dispositions du Statat de la Cour. Mais le Gouvernement britannique, 
dépassant la recommaiidaticrn du Conseil de Securlte di1 g avril r947 
et les dispositions rlu Statut de la Cour auxquelles cette recommart- 
dation se rkfcre expsessknent, a prhsenté à la Cour nne requste, prhfé- 
rant ainsi une citation unilatQdt~e et ahtraire en violation flagrante 
e t  en coiitradiction ou~erte  avec les principes du droit international 
en ghnhal et les disposi.tions dii Statut de la Cous en particulier, Le 
principe de la soltveraineté exige qu'aucun tat ne puisse Etre traduit 
devant la Cour sans son consentement. . 

L'Albanie n% signé aucun traite on convention ~ e c  1e Gouver- 
nement l~ritm~iiqile prévoyant de soiimettre leur diffémld. à la Cour 
intcrrlationale de Justice. Elle n'a pas non plus signé k clause facul- 
tative de l'article 36 du Statut de ln Cour. ,En wnséqnence, l'Albanie 
zic peut &tre citée directement et sans un compromis préalable, el  par 
suite le Gouvernement britannique n*a pas pu, par sa requete, .saisir 
valablement la Cour dans l'affaire concernànt les incidents du canal 
de Corfou. Confornément i la recommandafion dd Conscil de SCcuritk 
du g avril 1947 et conformément aux dispositions th Statut de In Corv, 
la seule voie legale ar laqiielle la Cour doit etse saisie dans cc cas est  
le compromis. Le E)ouverncment du Royaume-Uni a non seulement 
viol6 le principe fondamental et gknérd dii droit international public 
concernant l'acceptation pr6dable de la juridiction de la Cour, mais 
il a viole aussi lx lettre et l'esprit de la 1i.i:çolutim du g avril 1947, 

Dans ces conditions, l'Albanie amait été dails s D n  droit de ne pas 
répondre da tont 5 la requete du Gouvcmement britannique e t  de ne 
point  notifie^ h la Cour son agent. 

Mais, malgr& l'absente de toute convention ou de tout trait&. le 
.,Gouvernement albanais, canvaincu de sa just-é cause, ne négligera aucune 
occa$ian de témoigner de sa bonne volonté et de son devouernent aux 
principes dkune collaboration amlale entre les nations et du reglement 
pacifique des difikreilds. Dès qu'il a CU çonimunication de ln requ$te 
britannique, le-Gouvernement albanais a r n ~ i f e ç t é  son intention d'gtre 
p e t  A se prgsenter devant la Cour, sous rCserve de la façon dont le 
Gouvernement britannique s'est adressé cette Corn, 

Par sa repense, le Gouvernement albanais a &lit preuve d'un État 
qui cherche tout prix la solution jaste et :p&que cles différends et  
en m h e  temps il a fait preuve de respect quant à I'autori26 et l'impor- 
t a c e  de la Codr internationale de Justice- C'est dans cet esprit que, 
malgré l ' i r régddté  de la requ&te britannique et étant don116 que 
la Cour n'avait pas rejet6 cette rtqugte ex Irqîca'o, 1'Albanie notifia de 
se prescnter devant la Cour pour exposer son point de mie devant 
vous, Monsieur b Pksident et Messieurs les Juges: 

Lc Gouvernement de Ea République popdaire d'Albanie l'a d&clar& 
par sa lettre du 2 juillet dernier et le dklare par ma voix devant cette 
Haute Cour, qu'il accepte librement e t  de h n n è  volonté la Résolirtioii 
.da Conseil de SCcurit6 du g avrll 1947, et il est pr6t k procéder avec 
le Gouvernement britannique à l'établissement dii compromis nbcw- 
sai. pour soumettre valablement Ie diffhnd à la Cour, puisque l'Albanie, 
comme elle l'a dkdark, accepte la juridiction de la Cour, e t  elle d k d  
que le différend trouve une solution devant cette Haute Cour. 

Mais L'Albanie n'accepte pas et ne peut accepter d'et* traitée 
dPinf6rieure et contrainte de se solimettre A une procédure judiciaire 
injuste, contraüe A scs droits et  à+ ses inthrets, 



En effet, ce i ~ h t  pas une pure fomdité â remplir que nom deman- 
dons ; le probleme se pose sur un plan beiucaiip plus lxge et: plus 
profond, D'abord parce cjae le çeiii instsument valable en droit, d ~ n s  
le cas qui nous occupe, est le compromis, e t  ensrrite parce que le corn- 
promis, par son essence en tar~t qu'instrument jirridique, renferme un 
ordre d'idées inhQentes et insepasab ks tr6.s irnpor tantes pour l'ensembie 
du différend. 

Ici il s'agit d'intérets substmticls trE~ importants. 11 n'est donc pas 
question de l'acceptation di: la juridiction de la Cour, encore moins 
du prttendu abus de procédure dont on fait ;illusion q u c l q ~ ~  part 
dans lcs Observations du Gotlvernement britmique. Ici, il s'agit de 
la recluEte britannique, qui est dans ce cas. iine voie de procédure 
contraire au &oit internattanal et aux dispositions des articles 36 e t  40 
dn Statut de la Cour, e t  je me demande, &Tonsieur le Pré-;iclerit, sur 
quelle base légale, sur quel texte ou sur quelle disposition en vigueur 
a ét6 fond& cette requéte. A notre avis, qui noils parait juste et logiqne, 
le seul fonclernent était ta volonte du Gauvernement- britannique 
d'imposer 3. l ' a~~t re  Partie une procedure qui n'est çcrtainement pas 
la bonne, me procédure qui passe outre la résolution du Conseil de 
Sé&té, qni passe outre les dispositions du Statut di: la Cour et qui, 
e n h ,  ne tient aucun compte des droits légitimes de I'autre Partie, 

Et c ' s t  pr6cisément p u r  cela qne le Gouvernement albanais. tout 
en acceptant la juridiction de la Cour dam cette affaire, a fait les 
réserves les plns expresses quant au procedi: inégal adopte par le 
Gouvernement britannique, parce qu'il est inadmissible qu'on nous 
impose une procedufe qui ne tient pas campte de nos droits, de notre 
dignité et de notre qualit5 en tant que Partie kgde devant la Cour, 
Devant la Corir internaiionaie de Justice I'&galiti: des parties est une 
condition sme q M a   on. La nipture avec ce principe crke une sjtuation 
qui ne répond plus L l'article 35, 2, du Statut de la Cour et qui 
neb~épond plus au principe général de I'kgalitk. 

If ne doit y avoir dans ce diffkend ni d4fendeur ni demandeur; 
il est absolnment nécessaire cl'écarter toute possibilité p u r  une Partie 
d'imposer sa vdonte à l'autre, Le Gouvernement albanais insiste ferme- 
meni our que lxgalité des Parties soit respectée sans autre devant P cette )aute institntion. $'(caster d'un tel p~incipe, c'est créer un cas 
sans précedent qui n'a pas saviement des conséquences d'un caractére 
procediiriel, d'ailleurs trb importantes, mais aussi des cçonsCquences 
d'un caractère moral et substantiel. Nous ne pouvons nous engager 
dans une td1e voie. 

L"Alhariie, pxr l'expérience même de son histoire, a appris nppr&cier 
ha11temen-t Ie grand principe du respect des droits des nations, et clle 
s'jntkresse vivement h P'tulstence et au d6veloppemeilt du droit inter- 
national comme de Za cmpération entre les peuples et  du pro@& humain. 

1 L'Albanie s%attaçlie d'antant plus à ces p r i n ç ï p  parce que, petite 
nation, elle voit en eau des moyens importxnts pour sauvegarder ses 
jntQ6ts et se d6fendre contre toute atteinte portée A ses droits, 

C'cst en effet par Ia méconnaissançe de ces principes dans le monde 
.que l'Albanie a tant souffert dans le passk, Ma& l'hlbaiiie n'a jamais 
ces& d" 2trre fermement attacliée, Four la sauvegarde de ses htérêts, 
pour qu'elle vi,ve indkpendante et souveraine, pour que le monde vive 
dans une paix j l i ~ t e  e t  durable, L'Albanie n'a pas 6~argné le sang de 
ses mefipurs fils durant la clernike guer re .  



En defendant ses intérêts e t  ses droits légitimes en tant que petite 
nation, elle est convaincnc d'apporter une cantrihutio~~ efficace et 
solide % la collaboration mondiate. 

Mais en témoignant de cet q t i t  cle cmprkhension e t  de ce désir du 
rklement pacifique des différends, eue ne peut ptts oublier de prêter 
l'attention voulue à la. sauvegarde de ses Qoits, en utilisant les moyens 
jmidiquesi, conformkrnent au droit international Ellc a fait valoir 
ces moyens devant cette Haute Cour, devant laqdelle elie a estimé 
an devoir cle se ptksenter, sachant servis en méme temps h cause de 
la justice interiiationale et en Etant pleinement consciente de la part& 
et de l'importance de cette prcmikre affaire que la nouvelle Cour serait 
appelec a juger. 
La lettre du z juillet adrAsée A la Corn indique clairement wt 

état d'esprit, a savoir prédisposition du Gouvernement de la Répu- 
blique your,une solution juridique pacifique du différend, tout en , 

faisant 'expljciternent les réserves les plus expresses quant à la 
façon dont le Gouvernement brit anhique avait porté l'affaire devant 
la Cour, 
En effet, nous avions, au mornent de la rkephon de la requate 

britanniqae, entike liberte et droit de l'ignorer complètement 
comme entachée de nullité absolue, Toutefois, nous n'avons pas voillu 
donner l'impmssian que nous nous instituions juges dans notre cause. 
C'est pourquoi nous avons d&claré etre prgts A nous présenter devant 
la Lour, en m6rne temps appsant immédiatement des rkserves les 
plus expresses cette declaration e t  indiquant Ees objets de ces rGscwes 
que nous ferons valoir devant la Cour. 

Notre position est airisi claire, et j'ajüute mhme que.ç'était la seuie 
attitude, conforme au bon sens et au droit, qu'on pouvait adopter A 
la suite de la requête britannique. 

Far sa lettre, le Gouvernement albanais s'est r k m 6  le droit de 
revenir Ic cas échkant sur i'irs&giila~ité de la rquGte britannique. 

II a utilise oe droit normal conformément aux dispositio7is du Règle- 
ment de la Cour (art. 625, en déposant dap le ddlai Mgal l'exception 
prirliminaire qui crinstituc l'objet de nos dCbats e t  que nous soutenons 
aujourd'hui devant cette Haute Cour, 

Pour développer plus longuement notre8 thèse sur I'cxception, je 
&mande, Monsieur le Prksidrnt, de bicn vonloir donner 1a parole au 
conseil dii Gouvernement de l'Albanie, M. le professeur VoclioE. 



2. - EXPOSE DE M. vOCHOC 
(ÇOESE~,  DU G O U V E ~ E B I E N T  AT,BANMS) 

Aux &,ANCES PUBLIQUES DES 26, 27 ET 28 F ~ V R R R  1948 

Monsieur le Prdsident, Messieurs de IR Cour, 
C'est 3L moi1 tour de dire tout d'abord I ' h o t i o n  profande qui m'anime 

quand j" aile privilhge insigne de prendre la liarole lors de la premierc: 
audience de la Cour internationale de Justice, 

11 est bien entendu que jc me rends compte que ce n'est pas & nos C 

incidestes rnkites que revient ce grand lionneur. C'est en vertir des 
principes seculaires de la procédure confentieuse qii'il en est i n s i .  

En effet, nous apprenions dCjA à l'école : excepdione Teus fit nciw. 
Le C;ouvernement britannique a présent6 h la Cour une ~equbte contre 
le Couvcrnement albanais. Le Gouvernement albanais a sonlev6 l'excep- 
tion préliminaire contre cette requête, C'est i moique reviennent Yhonneur 
e t  Ia responsabilité de présenter L ta Cour plus amplement les motifs 
et les misons de notre exception et da tâcher de justifier nos conclusians 
demandant a la Cour qu'il lui plaise de dire et jugcr que ladite requète 
brit;i;nnique est irrecevable parce qu'entachée de nullité, 

II est peut+he utile de commencer ma tâche par le commencement, 
et de voir tout d'abord conimeiit la requCte a dû sc présenter à l'esprit 
da Gouvernement britannique quand il s'est dCcidé A 'adresser sa requête 
A Ia Cour. 

JA Gouverrlçmmt britannique a dfi voir tout dkabord ce que la requete 
doit contenir, il a donc CiÙ regarder de plus pr& l'article 32 du Règle- 
ment de la Cour, e t  plus particu~i~scment son paragraplie 2. 

C'est ce paragraphe qui prescrit ce que La reqiiête doit iudiquer et 
contenir lorsqu'une affaire est portPc devant la Cozit par une rcqnéte, 

T,a requete doit indiquer, d&jà d'aprb le. Statut, la partie requérante 
et la artie contre laquelie l a  demmde est formée ainsi que l'objet R du di '&rend. M;iis, ~t atitant qiie possible i r ,  la requ&te doit canlenir 
en outre « 1% mention de la disposition par laquelle le requÉrant- prdtend 
etablir la compktence çie la Cour n. 

F o r n u l a n t  sa sequete, le  Gouvernement da Royaiirnc-Uili s'est donc 
vu obligE de dire aussi sur quelle 'oe il a fa prdtention de s'adresser 
ii la Cour. Le Gouvernement britanniqiie fut ainsi amen4 A se prononcer 
s w  l'article 36 dtt Statut de la Cour par rapport B J'afiaire prksente. 

Si nous lisons le paragraphe premier de l'article 36 du Statut, para- 
graphe d'inipo-ance si capi taie, il semble qu' j l y a trois bases possibles 
sur lesquelles pourrait se i~ancler la cornpetence cle la Cour, 
Il y a en premier lieu Le lait que c la compktence de la Cour s'étend 

d tontes les abires que les parties lui sounicttront n. Cette disposition 
ne se pritait pas évidemment Q çcrvir au Gocivernement britannique' 
e n  l'oçcurrence, c'est-à-clire mft fins de sa requête. 

Si les parties veulent sotmettre une affaire à la Cour, il. faut qu'elles 
' le fctsst.nt d'accord. qu'elles procédcnt ensemble. C'est ei? tont cas le 



sens pmpre de cette disposition- l e  paragraphe premier de l'mticle 36 
parle ici des n parties ü. Si une partie seule voulait soumettre une 
affaire à la Cour, il na s'agirait pIiis cr des parties i) prévues au 
paragraphe premia de l'article 36 : ce- =mit quelque chose de tout 
A fait autre. 

Nous reTiendtons plus amplement au 'cours de nos euplications 
présentes sur cette question, cpi présente un intbret a s e z  important. 
Pour le moment, nous noirs bornerons a constater T e  ladite disposition 
du paragraphe premier de l'article 36, concernant la soumission de  
l'affaire Fa Cour par les parties, n'aurait pu etre invoquée par le Goiiver- 
nement briianniqiie que dans le cag d'me entente préaIable entre lui 
et le Gouvernement albanais, ce qui , j usqn'k pr&sen t, ne s'est pas produit. 

11 restait an Goilvernement britannique a voir s'il lui itait possible 
d'invoqiier une autre dispnsihon dri paragraphe prcmier de L3asticle 36 
dii Statut, 

f,a qnestion etait clone pour Iui la suivante : s'agit-il, dans l'affaire 
présente, d'un cas it spécialement prCvu dans la Charte des Nations 
Unies e t  dans les traités et conventions en vigueur n ? Nous poirvons 
passer rapidement s ~ u  lx disposition mentionnée i.w I;:w dans ce passage. 
II n ' h i  t pas possible au Gouvernement britannique, quand Il 'formrdait 
sa reqirGte, de trouver un seul traite, une seule convention dont te 
Gouvernement al banais ferait partie, qui aurait stiprrlé pciiir une affairr: 
ou pour une catégorie d'affaires la compétence dc la Corn daris les rap- 
ports cntre le Gouvernement albanais et  le Gouvernement britannique. 
On voit h n c  que Ee chois à faire, au mois de mai dernier, pour le 

Gouvernement britannique .était bien étroit. ll ne lui restait qu'à voir 
s'il pouvait tenter ça chance avec la prescription que contient le nouvel 
article 36 du Statut de la Cour internationale de Justice. 

Le Gouvernement britamique a dh voir s'il ne pouvait pas invoquer 
la Çh&e des Nations Unies, c'est-&-dire une disposition de cette Charte 
qui aurait prévli spécialement un cas auquel la compétence de Ia Cour 
s'&tend. 

C'était la dernikre disposition du premier aragraphe de l'article 36 
qu'il aiuait pu choisir. II n'y en avait pas $autre. 

Le Gouvernement britannique a fait ce choix que nous trontfons 
&tonnant. Sa requete dit te~tuellernent que le Gouvernement di1 
Royaume-Uni soutient que « la CorIr est compétente en vertu de* 
l'article 36, paragaplie T, de son Statut, attendu qn'il s'agit d'un cas 
spkialement p e v u  dans la Charte des Nations Unies B, 

Ainsi, ce svait les dispositions de la. Charte qui dol~neraient a l'&&&ire 
présente sa base que l'article 32, paragraphe z, du Règlement de la Cour 
exigc. 

Quels sont le sens et  la portée dKunc teIle ciïspoçition ? 
11 devrait s'agir ici d'une disposition de la Charte de San-Francisco 

pri.voyant la jur-idjctivn obligatoire de 9 Cour pour des cas déterininéc;. 
n'est as question de cas où les Etats sont libres d 'der  ou non P devant a Cour- I)e tels cas sont déjà rouverts par la prernihrc 

- phrase du paragraphe premier de lkarticle 36 : la compétence de 
la Cout s'étend tous les cas que les parties lui soumettent S. 

Par contre, rt un caç spécialement prkvu dans la Charte dcs Natioiis 
Unmies: s, + sens de i'article 36 dm Statut, p0;ur~ait ktxe sadement un 

, cas oh I'Etat est obligé de se présenter devant la Cour, et cela parce 
que quelquhun est en droit de le lui demander, de l'exiger. 



II n'est pas queskion ici de se demander tout d'abord si l'on veut 
ou non, pour l'affaire donnk, acccpfer la juridiction de la Cour non 
plus que de dgocier, de posa dcs conditions, de compromettre, etc, 

Dans iul cas spécialement prévu pa;ila Charte dont parle le nouveau 
paragraphe premier de l'article 36, 1 ktat devrait se présenter devant 
la Cour de plein dtoit, sans autre façon de procéder. 

11 s'agirait bien ici-de 1';lpplication dn principe de la juridiction 
obligatoire, et  le Gouvernement britannique, dans sa requ&te du 
13 mai demiér, a indiqiih m cas de juridiction, abiigatoire qui serait 
spécialement pd m,  par la Charte des Nations Unies. comme la disp* 
sition p~ktendue de la compétence de Ja Cour pour l'affaire présxnte. 

'l'oujom en suivant les prescriptions du paragraphe z de l'article: 32 
du 1Zkgleinent, le Gouvernement britannique a &té obligé d'indiquer 
les motifs dans sa rcqvête, car il ne pauvAt pas se contentm d'indiquer 
la disposition sans adtre explication. 

Ces motifs sont au nombre de trois et sont mentionnés dans la 
, requete les mots et dans l 'o~dre suivants: 

N ta) Le Conseil de Sécurité des Nations Unies, h l'issue des déhats 
au cowrs dequels il s'est occupé du &&rend en vcrfri de l'article 36 
de la Charte, a dkidé, par une rrjsolution .... <le recommander, 
tunt au Gm~uemmeltt dzt Roynunae-Uni qdau Griwemement albanais, 
de porter le prCsént dzfférend devant la Cous internationale de Justice ; 
h) le Gouvernement albanais a accepté l'invitation qui, en vertu de 
l'article 32 de 3a Clirtrte, lui avait étC adresske par le Conseii de Securitd 
de pzrt~cipcr à l'examen du différend et iE a accepté la condition 
qu'avait poske le Conseil de Skcurité, lors de l'envoi de son invitation, 
1i. savoir que l'Albanie accepterait dans le cas préwnt: toutes les ~blîga- 
fions qu'aurait a assumer dans un cas dc meme ordre un hfembre des 
Nations Unies .... ; c) l'artick z j de la Charte dispose que les Membres 
de l'Organisation contriennent d'accepter et d'appliquer les décisions 
du Conseil de Sécurité, conformément IL In pr&seilte Charte. D 

Tels sont les motifs avancds par la requ6te britannique L I'appui 
de h jilridiction obtigat~ire de la Cùur.p~étendrrc en vertil des diqosi- 
tions spéciales de la Charte, 
Si nous procddons & l'analyse de ces motif2 - et  cela tout d'xbcird 

avec le désir de les comprznrTre autant que pssiliie -, ce qui nom 
frappe tout d'abord. c'est que la requtte nc cite aucune ~ o s i t i o a ,  
aucun texte récis qui serait u spkialement prévu ir dans la Charte. 

Pourtant, i Y nous seitible que l'article 36 du Statut parle bien claire- 
ment, ct sans doute avec une intention biea m g t i e ,  n cles cas spéciale- 
ment p r 4 m  dans la Charte u, 

Nous compreilons les mats u spécialement prevus fi cornme prCvoyant 
les cas. par un texte précis, exprès. II s'agit en $ffet, en I*occurrcnce, 
d'une rnatihre t rk  grave en ce qui concerne le3 btattts, et siirement des 
cas de ce genre dont doit sorth- !a compktence obligatoire de la Cour 
ne peuvent pas ette définis par un t m t e  quelconque, par un texte vague. 

' Il faudrait bien un texte rr spicid 3, une disposition stiptiilant expressé 
nient, net tement, clairement, excluant tout doute possible, que la j uridic- 
tion obligatoire de la Cour s'applique à des cas deh i s  dans la Charte, 

Or, ce qui saute tout d'abord aux ycux, en parcourant Its motifs de 
la reqiigtis brit anilique, c'est que ceux-ci n'indiquent aucunement 
une telIe disposition prgcise de la Cltarte. 



u Uncasspécldernent prévu dansfa Charte a scmit, ti'apks larequete, 
un ms qni commence par une recommandation du Conseil de Sécurité, 
prise d'apr&s le chapitre VI de la Charte, et qui, par l'entremise de 
l'article 32 de la Charte (parce qu'il s'agit d'un Etst non membre), 
aboutirait 2 l'article 25 de la Cliarfe, c'est-&-dire aboutirait 1 l'article 
qni traite de l'obligation des gta ts  Membres de l'Organisation des 
Nations Unies d'exbcuter Tes décisions du Conseil conformément aux 
dis ositions de 4a Cliarte, 

8vidernment. il est dificile de dire qi'il s'aginit ici d'un texte 
couvrant rc un cas spkiaIernent prévu dans la Charte l in  Ayant Tu e t  
relu 1e.s trois motifs allégués par le Gouvernement britannique, on se 
demande toujours oii se trouve ce cas spécialement prbvir dans la Charte 
et oh il se cache. 

Si un tel cas est vraiment p r k n t  dans la cornbinAsoir prkonisée 
p a ~  la Grande-Bret~ne des trois articles de la Charte (adicle 36, para- 
p p h e  3, article 32 et artide 251, on n e  pourrait le découvrir que par 
lui raisonnement. Mais ce n'est: pas tt nn cas spécialement prévu s. 

Ge raisonnenient nous scmble etse peu prés le suivant : La recnm- 
mcmdatîon lancée p'w le Gomil  de Sécurité le 9 avril dernier au 'sens 
de E'artide 36, paragraphe 3,  dc la Charte vaut ilne decision du Conseil, 
ayant, d'aprks l'article z 5 de laCharte, force obligatoire et pour le Goiivet- 
nement britannique et pour le Gouvernement albanais. Le Gouverne- 
ment du. Royaume-Uni et le Gouvernement albanais sont donc obligés 
d'aller devant la Cour. 

Ti nous faut constater que ce n'est pas le Gouvernement britannique 
lui-menle qrii ailrait donné, jusqu'k présent, une telIe qEication coor- 
clonnée e t  syoit4n~ntique de ces tr~is articles de la Charte invoquds par 
lui par rapport a l'affaire p~ésente, J-e Gouvernement britannique s'est 
borné, dans sa requéte, tout simplement à indiquer les trois motifs 
pr&cit& et h ne rien dire de plus prkcis en ce qui conccrnc le jeil corn- 
hiné desdits trois articles. 

- Les Observations du Gouvcrncment britannique an dkte du zo janvier 
dernier, de j i  en t 6 p n ~ e  à notre question préliminaire, passent encore 
ces motifs plut6t sous silence. C'est seuIemént dans la fin de leur para- 
graphe 12 que le Gouvernement britanniqize s'est réservh, le ea janvier 
dernier, (( Ic droit d'invoquer, s'il y s lieu, A l'appui de la c.ompçience 
de la. Cour, en l'mpèce, les motifs énoncés dans sa requCte initiale s. 

Hous sonilrles, bien entendu, trés curierix d'entendre iin peu plizs, de 
la part des éminents repréçentmts dii Gatiirernerncnt britannique, 
concernant ces motiis, En attendant, nous .sommes obliges d e  procéder 
par nos propres moyens, par nos propres litrnikres. 

A~vtnt  de à l'analyse detaillée de la conskuction juridique 
élahr&e par Ie Gauvernemcnt britannique dans sa requete di1 13 mai, 
et qui s'appuie sur JE jeu combiné pritendu des trois articles de 
la Charte, nous prenons la liberté de nous arrêter irn instant pour 
contempler l'aspect d'une certaine grandeur qui se d4gqc de cette 
eonstnrction. 

En srrpposaat: pour le moment que cette construction est sdide, que 
les articles de la Çhxrtè eh question contiennent, en effet, LW diçpositlonç 
et ont cette prirt6e que le Gouvernement britannique croit pouvoir y 
discerner, il s'agirait aiaçnn doute dc dispositions parmi lesrplus 
importantes et les plus audacieuses que la collaboration entre lcs htats 
et leur organisation internationale eussent jusqu'h présent pradui tts. 



Si le Conseil de Sécurit6 pouvait vraiment, avec force obligatoire, 
menm les États en litige devant la Cour de Juçtice, il s'agirait d'un 
6norme pouvoir du Conseil de SkuritC. Seul le chapitre V I 3  de la Charte, 
qui prfvoit l'action du Conseil de Sécurit6 en cas cle menace contre 
la paix, de rupture de la paix e t  d'actes .'agression, le surpasserait. 

Pour caractériser L'ampleur de ce po~ivor prétendu di1 Conseil de 
S6nirit.6, on peut dire bribement que den? choses cl'une grande impor- 
bnçe se réaliseraient siniultariément. 

D'une p u t  - et ceci semble bien encore, de ces deux choses, la moins 
importante -, 1 'organisation internationale serait avancée d'un gmnd 
pas vers cet  idéal que beaucoup de permnnes - mais certainement 
pas toutes - consid+-rent comme la soliition de la question de la paix e t  
de Ja guerre, c'est-à-dire vers la solution j udiciaire des difléxencls entre 
lés Etats, rcrs l'idéal de la juridiction complète et obIi,rratciire dans 
le droit international. Jusqu'B ce jour, la jutidictïom obligatoire cles 
Etats, malgré le son que rend le mot a obligatoire I!, est toujours b&e 
nécessairement sur le consentement des États; il faut toujours des 
traités et ddes conventions. Dans le cas que nous envisageons, si la 
constmction britannique répanciai t à Ia réalité, ce scra: torrjocirç cncore 
la juridiction obligatoire acceptéc Librement par 1cs i~tats, en ce serris 
que cette juridiction ne pourrait exister sans que I'gtat en question 
s ~ i t  au prCatnble Membre des Nations Unies et. partant, ait accGù6 
A In Charte. Mals une telle obligation, dGcoulant ipso facto de fa. Charte 
meme, serait sanrj doiitti quelque chose dkautre que des manifestations 

" de volonte créant la juridiction obligatoie forrnuI&e par d a  traités 
et tanventions d'une durée limitée ct, comme il arrive, sous des rbsert-es 
tr&s importantes. Ceci vaut en principe &galement pour la clause facul- 
tative, qui, elle aussi, dépend de la vol ont6 des d'une du& 1WFitPe 
et sujette i des riscrves, 

-Dans le cas egvisagé, la juridiction obligatoire de b Caiir serait 
acceptée par les Etats Membres des h'ationç Unies pour la dm4e de la 
Gharte ou, au moins, pour la d u d e  de leur participation a l'Organisation 
des Nations Unics comme Membres. 

Mais il y a u n i t  encore un r6le tr&s importent 5. jouer potrr le Conseil 
de Sécurité dans cette jiiridiction obligatoire- II sufirait que le Conseil 
prît une r&olution valable, c'est-&-dire par la majorité nécessaire, p a r  
oliliger n'importe quel Etat dans n'importe quelle affaire juridique d'aller 
devant la Cour. Ce serait un prociid6 eatrwrdinairc pour forcer les 
Gtats à aller devant Ia Cour sans avoir aucun @rd 5 leur vulor1t6 
Individuelle et sans aucun 4gasd a la quesfjon de s a v o ~  s'ils se sont 
engagés ou non h accepter La juridiction obligatoire par un autre trait6 
ou convention ou même par la clause facultative. Même les l3taiç qui 
n'auraient aucun engagement pi.éalabIe dc cette sorte, devraient 
toujours aller devant la Cour si 1e Conseil clcr Sécurité, roct5dant suivant 

l? les articles 36, paragraphe 3, et  25 de la Charte corn ~nes, prenait uiie 
telle décision. Un nta t  Membre des Nations Unies ne pourrait pas 
invoquer qu'il n'a assumé aucune obligation par un trait& ou cunventioii 
quelconque cl'dl~r devant b Cour, qu'il n'a pas souscrit 5 la clause 
faciil tative. Un Etat Membre ne pourrait non plus invoquer les réserves 
qu'il a faites ayant souscrit A certains engagements de la juridiction 
obligatoire. Bref, tous les États, p n d s  et petits, obligés ou non d'aller 
devant la Cour, devraient forciment le faire auçsitbt que le Conseil 
de SFcwité aurait pris une dkision au sens de l'article: 36, paragraphe 3, 



et de t'article z j  de la Charte, ainsi que le' Gouvernement britannique, 
dans sa requete, le fait prévoir. 

Nous resumons nos impressions de cette construction juridique 
bâtie par le Gouvernement brifandquc pour les -fins de la présente 
affaùe, en '&nt que le moncle aurait, cette fois-Ili, un gouvernement, 
un directoire, au rnoin, pour les affaires juridiques et leur renvoi devant 
la Cour. 

Nos dbufes concernant cette construction f ahulieu~e commencent 
au vu du simple fait que, juçqu'i présent, jusqu'au mds de mai de 
I'amée dernihe, p a o n n e  n'en a entendu rien dire. 

Nous avons, nous autres, un peu suivi la Conférence de San-Francisco, 
non5 efforçant, nous aussi, dans la mesure de nos moyens, d'aider 
A la collaboration internationde. Mais il faut avouer que, jusqu'k 
présent, personne ne nous a rien dit concernant cette juridiction obli- 
gatoire du Conseil de $écurite. 

X cet égard, nous POUYO~S nom ~ é f  &a au Gouvernement britannique 
lui-meme . Aya~it signE la Charte cle San-Francisco, le Gonvernement 
br-itanniqne l'a soumise A son Parlement ; il a expliqué 'd celui-ci e t  
à son opinion publique ce qui est arrivé, e t  dans quel sens l'organisation 
internationale a été développée, et dans quelles conditions la Charte 
a 6th signée, Or, cet ex~l le i i t  commentaire officiel du Gouvernement 
britannique, publie par' le Sfatiotaery OflZc~, sur la Chatte des Nations 
Unies, ne mentionne rien, ne contient: aucun mot sur les pouvoirs 
extraordinaires du Conseil de Séçuritc, srlr sa dCciçion n matière de 
juridiction obligatoire- Je  me 16f&re particuli4rernent aux pages 8 et g 
de ce commentaire officiel, qui traitent du chapitre VA dc la Charte 
e t  de l'article rg de la Charte en particulier. Il y a seulement rine fois 
où Le commentaie mentionne la force obligatoire du Conseil de Skcurité 
p o u  les États, mais il s'agit bien d'une décision prise en .vertu du 
chapitre VITI de la Charte. Ainsi, le Gonvcrnernent du Koyaurnc-Uni 
lui-rnhc n'a pas eriçorc annonce au monde ta chose la plus avancée 
qui se seraft k San-Francisco et qu'il invoque à son intention 
dam l'aff turé p~ésente contre nous. 

Il n'existe pas, d'aileurs, d'autre gogvernernent au monde qui 
aurait trouvh dans la Charte le sens que la rcqilPtc britannique du 
r3 mai y trouve. Nous avons pris çonaaisiance des debats gui se sont 
déroulb devant le Comité parlementaire clu Congr&$ américain en 
juillet 1945. Naus aurons encure l'occasion de citer cmtaines des opinions 
prononcées i cette occasion. Pour le moment, noas pouvons coilstater 
que personne n'a parlé aux Etats-Unis du pouvoir extraordiliaire du 
Conseil de Sécurite par la combinaison prétendue des articles 36 et zg 
de la Charte. Au contraire, on a affirmé de façon todfe particiili&re 
k cette occasion : a vous ne pouvez pas traîner un Etat devant la Cour 
sans sa volonté a. 11 cn est ainsi pour ie mste du monde. Je me réfère 
encore sen9ernent au &bat qui s cst dkoulé en automne dernier A 1: 
Commission VI, lors de la derniese Assemblke des Nations Unies, a 
New-York. 

C'est aussi dans le même sens que, depuis, ces questions ont Et& trait& 
par les auteurs. 

En résumé, la t l i k  britannique s'appuie çonhe noirs slrr trois motifs 
qui scrnhlent, $rilm jdcie, n'être établis que pour les besoins de 
la came. Jamais aucun Etat n'a accepté une chose telle que b juridic- 
tion obligatoire de la Çaur en vertu d'une décision du Conseil de Securité. 

/ 



Monsieur le Président, M e s s l m  de la Cour, 

Nous non$ sommeç arrEt6s hier au moment de commencer l b a 1 ~ e  
des trois motifs indiquk par la requhte britannique à l'appui de la 
prétendue disposition qui serait contenue dam la Charte des Nations 
Unies et q~ fonderait fa base de la juridiction obligatoire, pour I'Albanie, 
dans la -présente affaïre. 

Au premier des motifs par lequel Ie Gouvernement britannique, dans 
sa requete dn 22 mai dernier, pose la question : a Qrielle est la natm 
jhdiqixe d'une recommandation psise par le Ganseil de Sécurité? 
Une telle obligation oblige-t-elle 1 s  parties ? %i., je rkponds qu'il semble 
bien, encore une fois, que poser la question, c'est la dsoudre. Aussi, 
je ~i'abuseraï pas du temps précieux de la Cour pour traiter cette question 
pIus en détail. 

Hème si la jeune existence des Nations Unies n'avait @s encore 
fourni Ikxpérience n&cessaire et - je le dis avec certains regrets -. 
déjà abondante que les recommandations prises soit ar le Conseil de i: Sécurité, soit par l'AsçernblCc, n'ont pas de force ob gatoire pour les 
parties auxquelles; eues s'adressent, il y a ici toute In grande ex@riente 
et, peut-on dire, foute la jurisprudence de la Société des Nations, pour 
nous i d m e r  q u ~  les reçommandatiotis du Conseil de Sécurité n'ont 
pas i f iso facto de force obligatoire. 
. Le terme a de recommander i~ de la Charte se rattache bien aujourd'hiri 
au terme employe jadis par le Pacte de la Société des Nations. Parmi 
les documents que nous nous sommes permis de soumettre a la Cour, 
nous avons inclus, sous l'annexe 3, un domment du Conseil. de la Société 
des Nations, datant dkjà de xgzo, d'oh il ressort de façon frappante que 
le ferme n reconawndation a, employh en angiais, n'a pas, en franpis, 
d'autre s ima t ion  que celle de a vceu i~ .  

Avant de teminer ces remarques concernant la nalzrp non obliga- 
toire des recommandations, je me permets de me servir encore seule- 
ment de llaütontS particujiére qui se rattache m&me aux obelm dicta 
de la Cour permanente de Justice, 

C'est surtout dans l'avis consultatif no rz concernant la fameuse 
question de la ffrontihse de l'Irak, que la Cour s'est pronon& avec toute 
la nettete voulue, sur ce point que le Conseil ne fait que de a simples 3 

.recommandations qui, r n b e  si elles sont faites h l'unanimité, ne 
tranchent pas obhgatairement le d8érelzd. Cette opinion de la Cour 
peynanente se tmuve plus amplement traitée aux pages 7 et 28 
de l'avis; 

La recommndatron ne peut donc jarnais être cornpise comme une 
PI decision n, si E'on entend par le terme dkishn 1) un acte, une décla- 
ration de t-ofonté & laquelle il faut obeir, qui a force obligatoire et exé- 
cutoire. 

Toutefois, il nous semble bien que la requ2ie du G o u m m e n t  
britanni ue arrive A traiter; la ~ecommandation du Conseil de S6curité 
.comme E 4 ant, i$so facto, une décision. J'ai déjà dit hier que le Gouver- 
nemen t britannique ,a j u q ' A  présent omis dkxppliquer d'me facon 
plus claire comment ce nouveau mystére de la transsubstantiation se 
matérialise. _ 

3 



J: me -pe&ts d'affirmer que ce n'est pas possible. La recomrnan- 
- dation du Conseil de Sécurité n'est pas i$so f a d o  une décision au sens 
de l'article 25 de la Charte, 

Taut d'abord, c'est le texte m h e  de la Charte qui nous aide conridé- 
rablement à comprendre qu'il en soit ainsi, en faisant: lui-m&me la 
-distinction entre ec décision D et n recommandation n. L'article N, 

. paragraphe 2 ,  de la Charte stipule que le Conseil de Skurité a peut 
faire des recommandations ou dkider des mesures a pmidre pour faire 
exécuter l'arrêt 8 ) .  De même, les articles 39 e t  40 de la Çharte prévoient 
que a le Conseil de SGcurit6 fait des recommandations ou dccide quelles 
mesures seront prises .... n. 

Le Pacte de la Sucikté des Nations employait déjA les denx mCmes 
ternes a la fois et distingnait hien entre rr décision i~ et  n: recommanda-' 
tion n. C'est ainsi que l'article 5 du Pacte prévoyait r les décisions de 
l%ssssemblée ou du C o n d l  prises 5 l'unanimité n, tandis que quelques 
m~tt.eç dispositions du Pacte parlaient, d'autre part, des ir remman- 
dations ii, 

n s'est présenté aus i .  au cours de ibactivitk de la Soci&té des Nations, 
sons le régime du Pacte, plusieurs fois la question de savoir où commence 
et où finit la force obligatoire des actes ddnomnîds, en l'oc~urrence, les 
dgcisions du Conseil bu de l'Assemblée. C'était, par exemple, lors de 
la Premihe Açserriblée en 1920, la question de savoir quelle portée 
aura la cc décision n de l%swmbl&e quant a2i Statut de la Cour qui lui 
était soumis pour apprahatinn. L'opinion se faisait jour alors qu'il 
.sufit tout simplement d'un vote unanime de I'AssemblPe pour que 
le Statut soit adopté et la Cour constiti_rde. C'est cela (1 la decision n. 
Dans le débat, dkatres orateurs, par exemple hl- Politis (Grèce), 
croicnt II que la divergence d'opinion provient d'un malentendu. L'Asr~ern- 
blée p u t  sans doute prend= les décisions Iiant les Etats, mais seulement 
dans les limites de ses pouvajrs, .statutaires définis par le Pacte. n La 
Cour voudra bien trouver cette explication de M. Politis dans 11anne4ce 1.0 
que nous lui avons soumise, 

Et c'est de nouveau dans le m ~ m e  sens que la question de la portCe 
des décisions du Ccinçeil de Sécurité au sens de l'artide 25 de la Charte 
s'est posCe à la Confé~enm de San-Francisco. 

Cet article as de la Charte (article 4 du chapitre VI des prùposi.tiort~ 
de Dumbarton Oaks) se trorive dans le chapitre concernant les princl- 
pales fonctions et pouvoirs du Conseil de Sécurité. Il a fait tout Tabord, 
an sein du cornite cornpktënt de la Conference, L'objet d'un intéres- 
sant amendement belge. -La délégation belge était préoccupée de savoir 
'si pas un tel libellé de I"at"cicle 4 de Durnbarton Oaks (Dmliartow Propo- 

- aujourd'liui l'article 23 - carte blanche n'&tait pas donnée 
onseil de Sécurité, et elle proposait de limiter la portée de l'article 35 

au chapitre qui porte aujourd'hui le no VII, concernant l'action en cas 
d'agression, de menace c0nb.e la paix, La dblégation du Canada suivit 
-daris la discussion dans le n i h e  ordre d'idées. Le dClEgu6 canadien a 
posé la q~estion de savoir si u le c~nseil de Sécurité pourra 011 non 
demander ;I un Membre d'engager une a h o n  militaire qui n'est pas 
prévue dans 1e on l e  accords s@cizlux auxquels ce Membre sera partie 
en vertu du aragraphe 3 de la section B du chapitre VIII B (aujourd'hui 
chapitre VI f ). Alors, c'est d'abord le dkiégué de 1a:Grande-Bretagne, 
suivi par le délégué des Etats-Unis, qdi donne des assurances apaisates, 
tant h la déltgation belge, A la déiegation canadienne qu'A d"autres 



délégations qui abondaient dans la m b e  sens. Je cite le procès-verbai 
de la Canfkrence : 

u Le délégué d w États-Unis insiste i nouveau sur le fait que la Charte 
doit 2tre intapf&tt?e dans son ensemble e t  qn'aucun paragcaphe ne 
peut Gtre isole du reste du do~ument. Il y a des dispositions spéciales 
qui depasseraient les drspositians g h k a l ~ ,  et la réponse A la question 
pos4e est un u non m catdgorique. ii 

Z"amendement belp ne fnt pas adopte, mais h dixussion au sein 
du Cornit6 respectif de la. ConfCrence de San-Francisco thoigne d'nne 
façon t r h  sure que tout le monde était bien d'açcord que l'article z j  
de la Charte n'est niillement une cwte blanche donnge au Conseil de 
Skcurité par les Membres des Nations-Unies. Le dGli.gu6 des Etats-Unis 
ainsi que le déléga6 du Royaume-Uni étalent les premiers 1 souligner 
l'importance de la règle que a s$ecird: groeiisims oaiww,'de gmeual provi- 
se'o~s n,, que la lez s$eciwlis derogat tegi gexerdi, Ils ont mis bien en relief 
la signification du texte de l'article 25 de la Charte, qrii-dit : a corifor- 
mérnent à la présente Charte i). 

Bous n'insisterons plus sur cette portéa de l'article 25 dè la Chàrte 
qui, A notre avis, ne peut Gtre mise sérieusernent en doute. Nous nous 
bornons sealement C1 attirer I'attention sur le fait me dans 3e m&me 
Fris abonde le rapport officiel sur la Conference de San-Fmcisço 
soumis par M. Stettinius à M, b Président des États-Unis, que dans 
le mCme sens se prononce le commentaire officiel publid par le Statiomery 
O@ce de Londres, qui contient les opinions oficielks du Gouvernement 
britannique et ne parle pas rion plus de l'article 25 dans le sens de 
i{ décisions obligatoires 2, et  ~ltentionne par contre des « sfiecifit  oh& 
gaiio~zs v sous le chapibe VI, Et peut-être nous sera-t-il permis de citer 
un livre qui constitue un des premiers commentaires de la Charte et 
mi est 1'œ1ivre de deux auteurs qui participérent à la Conference de 
San-Ftancisco, l'un comme serétaire de la comrnisçion pour Ie régle- 
ment pacifique des différends, l'aiitre comme membre de Ia délégation 
norvégienne. Ce livre s'intitule : a Charter of the United Nations.- 
Commentary and Documents a, de Goodtich et Hambro, 

Sous l'aarticle 25,  a la page r n  de cet ouvrage, nous troirvons le 
commentaire mivant ; u ...- The pkecise extent of this obligation of 
Memhers cari. be determined anly by reference to other ravisions of 
the Charter, particularly Chapters VI, VII, VIII m d  X I ~  Decisîons 
of the Security Conncil take on a binding charactet only as they rehte 
to the preventian or suppression of haches  of the peace. 
I The word u decisians II as ~ s e d  in this Article clearly does lzot indude 

recommendation which the Ç e d t y  Council iç empowered to make 
tindet Articles 36, 37 and 38, P t  was made clear in the discussions at 
5an Francisco, as it shou1.d be appa~ent from the wording of the Charter, 
that such recommendatiom have no binding force. bi 

Ce que nous venons- de dire d'une fapn  gen6raIe quant: A la portée 
de l'article 25 de la Cllatte, nous avons la bonne fortune de pouvoir 
l'appliquer el de i'illustrer encore d'une façon trPs concrète en ce qui 
concerne plus spécialement le chapitre VI de la Charte - le r&glement 
pacifiqrre des différends internationaux - e t  encore plus spkiderne~rt 
en ce qui concerne l'article 36, paragraphe 3, qui fait partie de ce chapitre 
et  qui se rapporte justement l'affaire qui nous occupe en ce moment. 



C'est encore une fois la d8égatiorl belge qui a bien merité d'éclaircir 
la port& des articles de la Charte, nkociés a San-Francisco, en deman- 
dant (1 me ïéponseVplus precise à sa question, dFjà posee, savoir si 
le terme a recommandé 11 a11 chapitre VIII, section X - chapitre VI 
de la Charte d'aujourd'hui -, comporte iles obligations pour des États 
qui sont yarties un litige ou signifie seulement que le Conseil offre 
un avis qui peut on non etre accept4 1). Le délPgtié du Royaume-Uni, 
le premier, et, après lui, le dérégué des Etats-Unis, ont don116 de nouveau 
a cet 4gard cies assurances, de sorte que le d&légu& de la Belgique 3. déclaré : 
a Puisqu'il est maintenant clairement entendu qu'me secornman- 
dation faite par le Conseil sms la section A du chapitre VI11 n'entraîne 
aucun effet obligatoire, il [le d6lée;aé beige] accepte de retirer son 
amendement. ii. La commission a considéré ce point comme tout à 
fait important, e t  c'est pourquoi le rapporteut de Ja ço~nmission. 
AT- Arkadiev, a 6th mande par la commission d'en faire mention expresse 
dans son rapport. Dans Ic rapport de M. Arkadiev, membre de la délé- 
gation soviétique, &lu en séance publique le 18 lui11 à San-Francisco, 
nous tronvons que le Conseil de Sécurité pent, dans des cas envi- 
sagés, rem~nmlafide~ les termes d'an règlement de mème pue les proce- 
dures et les rnkthodes d'apsement. Au cours de la discussion d'un 
amendement proposé par le del&gu& de la Belgique, les dél4guk du 
Royaume-Uni e t  des Etats-Unis ont donne l'assurance que toutes les 
recommandations de la part du Conseil de S6cari t 6 n'obligeraienf 
nullement les >) 

Nous pourrions encore citer un grand nombre de dacumenk qiii tous 
abondent dans Le mEme sens. 

J'ai déjh cité le rapport de M. Stettinius h M. le Président Truman. 
Le rappnrk du Gouvernement du Canada sm la Conférence de San- 
Francisco, sip& par le premier ministre Mackenzie King, s'exprime 
dans le mEme sens (voir l'annexe 5 des documents soumis par nous à la 
Cour), Nous avons aussi soumis à la Lour la déclaration trés énergique 
faite A cet égard par le sénatenr ConnaTly, qui, on le sait, était parmi 
les premiers dtrlkgn6s des E tatsUnis Cc IL Confkrence de San-Francisco. 

J e  me permets seulement encore ,de mentionner qu'a l'annexe 7 de 
nos documents nous avons citC un article de M. Clyde Eagletcin, profes- 
seur de 1'TJnivmsité dc New-Y ork, publié : dans 1'American Jourml  
O I ~ t e r ~ a t i o a a t  Law. Nods avons t$ché dxviter des citations trop 
nombteuses. Mais noris avons fait exception pour I'articlë de M. Clyde 
Bagleton, parce qu'il Etait membre de la, .délkgation des gtats-Unis 
à côté cle 1%. Harold Stassen dans la commission de la Conférence de 
San-Francisco qui a élaboré le chpitm VI de la Charte d'aujourd'hui. 
Dn document que nous avons soumis, i1,ressort clairement que le Conseil 
de Sécuriti: n'a aucun pouvoir de régler obligatoirement un diffërend 
soits le couvert du chapitre VI  de la Charte, 

Et tout ceci a. été coiifirrné expressément par rapport au paragraphe 3 
de l'article 36 de la Charte. 

Ce paragraphe est Ici base de notre affaire actnele, parce que ckst 
la base d'où est sortie I a  r e c ~ ~ a n d a t i o n  qde le Conseil de S6curité a 
faite au Gouvernement du Royaume-Uni e t  h l'Albanie le 9 avril dernier, 
Le rapporteur du comité chargk de la 'question à San-Francisco 

au sujet du prcijct de kt article de la Charte (( souligne que cet article, ' 

d'une façon définitive, ne comporte pas Je principe de la compétence 
obligatoire ; de plirs, il n'nutotiçe Ic Conseil à porter devant la 



EXPOSÉ ZIE M. VWHOC (ALSANIE) - 27 11 48 29 

Cour aucun. W6rerid justiciable. Le Conseil lui-même ne p o s a e ,  confor- 
rn4ment à cet article, aucun droit de ce genre. On rappelle simplement 
au Consed qu'en r4 le génkrale les différends justiciables devraient être 
portés devartt Ja four. Le Conseil n'est pas autorise insister pour 
qile les partics dans un t e l  différmd les portent devant la Cour. Cette 
disposition est compatible en fout point avec l'article 36 du Statrlt 
de la Cour adopt6 au Comitd N/x. n 

Dans cet ordre d'iddes, la délégation norvégienne, pour' marques 
encore, par une expression bien placée, qu'il en est ainsi, a fait accepter 
w n  amendement au textc du paragraphe 3 de l'article 36 de la Charte, 
arnenclement qadi tend à y ajouter les mots : n par les parties P. Si bien 
quc le texte définitif dit ce gui suit : s les diffdrencls doivent etre soumis 

1s Cour, conformément son Statut, et  par les parties 11. Le rapport 
a spécifie que cette modification a été appo~tée pour qu'on comprenne 
nettement que (( le Conseil de Sécprité n'a pas le droit ni le devoir 
de ddfFror un difE6rend justiciable à la Cour internationale de Jnstice n, 

Je passe d'autres thoignages, mais tout de même je crois utile de 
rn'arreter encore aux déclarations particuliéres faites dans le même 
sens par hl. Haçkworkh, qui pr4sidait la I;omrnission de Ia Conférence 
de San-Francisco qui s'occupait du Statut. 

C'est aa mois de juillet 1947 que M- Hachorth, aprés M. Pasvolsky, 
a étt m a d t  comparaître dev,ml la commission qui s'occupait de la 
Carte de San-Fnncisca en vue de sa ratificatiori par le Congrés des 
htats-Unis. IE y a fait des déclarations catégoriques (voir nos docn- 
ments, annexe n" 7). Il a ét4 tat6gorique parce qu'il se trouvait devant 
quelques sénateurs qu ne voulaient pas croire qu'il n'y avait rien cle 
chan@ dans le monde par suite de l'article 36, pz~ag~aphe 9, de la 
Charte des Nations Unics, e t  prétendaient qu'un Etat pedt Btre 
poursuivj sans son consentement devant la Cour ci, spkialernent, que 
le Conseil de Skar i té  poséde le pcitlvoir de citer les fitats -devant la 
Cour. Zes riporises de M. Hackworth aux sCnateurs étaient toujours 
dans Je mGmc sens: K le Conseil de Sécurité n'a pas un droit quelconque 
de jeter Ies partics litigieuses devant la Cour n ; r i  le Conseil p u t  faire 
des recommandations anx parties d'aller devant la Coar, mais les gtats 
ne sont pas du tout obligés de suivre les reccirnmandations du Conseil 
dans cette breçtion i ) ,  Et encore : a il n'y a. aucime loi possible pour 
le Conseil d'obliger les États d'aller dev3n.t: la Coizr ik. 

Il nous reste à voir encore le troisiÈme élément de ladite construction 
britannique contenue dans Iw requSte du 13 mai dcrnier, c'est-à-dire 
qrlelle importance peut avbir pour Yaffaire yrkente l'article ~z de la 
Charte. 
La fonction de cette disposition de la Charte semble bien de permettre, 

d'une part, 2 i'-Ubanie, d'autre part, au Conseil de Skurité, de traiter 
ensemble une da i r e  ou le Gouvernement albanais est mis en cause, 
E n  vertu de cet artide, 1"Albanie est habilitke S participer aus dîscus- 
siom du Conseil de Sécuritd. 
La question se pose de savoir s'il déccmle de ce statut assumé par 

l'Albanie ad hoc et aux fins de la discussion devant le Conseil de Sécurité, 
des conséquences cn ce qui concerne la position du Gouvernement 
albanais envers la Cour. 

Pour nous, noils n'en voyons aucune. 
L'article 32 de la Charte est kne disposition qui ne touche en rien 

Iharticle 35, paragraphe 2, du Statut et l'article 36 du RègIement de 



la Cour qui traitent de Ea façon dont un Ptat non membre des Nations 
Unies peut acquérir le droit dketer en justice devant la CQdr. 

Tout ceci nous semble d a n t  tellement de soi que vraiment 
jJh6site $ poursuivre entore ce point. Toutefois, je me permets 
encore de placer sous les yeax de Is C o u  un des pa-gs du rapport 
de M. EBeaerts van Blokland, rapportetir du Cornite d"Experts, sur 
les conditions d'accès ü i  la Colis internationale de Justice d'gtats non 
parties au Statut de la Coiir. Je cite de la pige.154 du supplkment no 6 
aux P~o~ésverb&ux o.$ciet du Cmseil de Skc~rife' de la premi&re ande,  
seconde série : t( Il importe de souligner que le simple dépBt d'une 
déclaration {d&&ration au sens de l'article 36 du Rhglement de la Cour) 
ne suffit pas pour conférer compbtence A Ia Çour dans un litige défer-. 
miné. Un Ètat partie au Statut ne peut se yoir, sgns son consentement, 
traduit devant la h r l r  par un gtat non partie au Statut. L'accord de 
volonté dûs deux parties en iitige esjt n6cessairr, qu'il ~ i s e  un cas parti- 
cul ier ou qu'il s'exprime d'une manière générale en vue de differends 

, A naltre pour que la Çow puisse être saisie a'unc affaire. ii 

Je viens dc terminer l'analyse des articles1 36, para raphe g, 32 et  z~ 
de la Charte qui sont les motifs produits par le E ouvernement du 
Royaume-Uni h l'appui cle la prétendue disposition conformément 3 
l'ârticle 32 du RGglernent de la Cour. 

l e  conclus qu'aucun de ces trois motifs invoqués par le Gouvemenient 
britannique, ni l'article 36, paragraphe 3, ni l'article 23, ni l'article 32 
de la Charte, ne fournissent aucune base. pour la pretendne disposition 
qu'il s'agissait, dans l'affaire prkstnte, e d'un cas sp6ciaIernent prévu 
dans la Charte des Nations Unies n dont parle l'article 36 du Statut de 
la Cour. 

Le rCsultat absolument nbat8 de l'analyse que nous avons entre- 
prise pour comprendre les trois motifs invoqués pax te Gouvernement 
britannique b l'appui de la prétendue disposition dont fait état sa 
requete, nom a surpris, e l'avoue, un peu nous-rn4mes. 

Nous avons donc ét k amenes 9 nous poser h nous-mgmes la 
8 question de savoir comment s'expliquer ,cet te nouvelle disposition 
de l'article 34, ajoutée à l'article 36 de la Cour prrnmente, Qu'est-ce 
que cette expression rr un cas spécialement prévu par la Charte des 
Nations Unies 1) pour être soumis h la compétence de la Cour inter- 
nationaie de Jmtice ? 

Le rktiltat de nos recherches A cet éga~d nous a amen& dire que 
le a cas spécialement revu dans la Charte des Nations Unies ii ma- 
tionné dans l'article 3 i! du Statut de la Cour n'existe pas. La requête 
britannique du 13 mai se réclamait bien d'me lettre mort'-de à cet 
&xd. C'est le secret de l"6chec si complet de la tentative que la ,requ&te 
a entreprise pour se baser sur la nouvelle disposition de l'article 36 du 
Statut. 
La chose s'est p s é e  ?t peu prh de la fapn suivante : une conférence 

des juriste9 dei Nations Unies fut convoquée un peu avant l'oavqture 
de la Conférence de San-Francisco h Washington. M. Haskworth prksi- 
dait cette conférence, Ces juristes prAvoyaient alors - ou quelqu'un 
parmi eux prévoyait, c%tait meme peut-être le Gonvernemeiit améri- 
cain lui-meme - que Ia Charte fdkire des Nations Unies contiendrait 
me clanse con,cernétnt la juridiction obligatoire pour les États par 
rapport A la compétence du Conseil de Sécurité. Le rapport qui, .& la 
suite des travaux de cette conférence, fut présenté le 26 avril 1945, 



par M. jules Basdevant, membre du cornit&, éclaire l'intention des 
auteurs au sujet de ces trois mots interpolk dans l'article 36 dtt Statut 
de la Cour permanente : r im the Chader of the Uaited Ndiorls i l .  Le 
rapport de M. Basdevarit au sujet du projet de Statut de la C a  et 
au nom du Comité des Juristes s'ex-e ainsi: i ce texte reprùddt 
1iartici.e 36 du Statut avec m e  addition pour le cas oh la Charte des 
Nations Unies viendrait A faire quelque place la juridiction .obliga- 
toire n. 

Or, pour comprendre ce qui s'est pass6 au sujet de cdte  proposition 
à la Conf h n c e  de San-Francis,m, il est bon de ne pas pperdre de vue 
le fait qu'il y avait h la conf4~nce deus comités qui s'occupaient de 
cette question. C'était-le Comité r de la Commission IV prksid& par 
M. Hackworth, dont la t k h e  &tait d'klaborer le Statnt de la Cour, et 
le Comité z de la Commission XII, qui s'occupait du chapitre V I  de 
la Charte sur le réglernent pacifigtie des différends internationaux. 
Aa mois de mai, pendant les premiéres semaines de la Conférence, les 
cornit& en question ne went pas ~çexactemcnt lequel d'entre eux devait 
s'occuper spécialement de la qucçtion. C'est seulement vers la .fin du 
mois de mai que le Cornit& z de la Commission III, le Comité du 
chapitre VI de la Charte, fut assuré que le Comité 3 de la Commission IV 
ne serait pas saisi du parapphe 6 de ce chapite VX, c'&-&-dire des 
propositions de Dmbarton O a k ,  c'est-&-dire du rdle que le Cariseil 
de $écurit& pourrait avoir jouer en vue de faire somettre les 
diff6rends jmticiables 21 la Cour internationale de Justice. Le Comité z 
de la. Commission 111 a termine ses travmx au cornencement de 
juin, et BI. Basdevant, en tant que membre de la délégation 
française faisant partie de ce même Comitf. z de la Commission III 
et sp4cialement aussi de son sotls-comité, savait done dkjh, au dkbut 
de juin, q u 3  n'y aurait rien dans la Charte de cette juridiction obliga- 
taire qu'on prévoyait peut-6tre encore au mois d'avril à Washington. 
C'est dans ces cenhtions que nous voyons M. Basdevant apparaître 

, dans la ~omrnission de M. Hackrvorth, pmr proposer le 6 juin 1945 
d'dimiiier les mots : u irt ,the Clmtcr of the U$tited Natiom il, ir dtant 
donné qu'il paraFt que la Charte: ne confère a la Criirr aucune juridiction 
dam aucun cas 1,. Tontefois, cette proposition de 3f- Basdevant ne 
fut pas agrSe par le Camlth x de la Commissian ni, c'est-&-dire par 
la ~ommission du Statut de la COUT, Dans nos documents (annexe 1) 
soumis h la Cour le zo janvier, nous avons cité la phrase suivant irnrné- 
diatement La proposition de M. Basdevant, qui dit que : s toutefois, une 
autre opinion a éte exprimSe, savoir que le paragraphe 6 du chapitre VI1 
a) de la C h d e  se réfère à 3a soumission obligatoire des affaires 6 la 
Cour par le Conçeil de S4curite. Pws cette raison, il a &té agrég que le 
passage ne sera pas barré. ii 

J'ai d6jh cité auparavant le rapport de M. Arkadiev concernant 
les travaux ciii Comité 2 dc la Commission III, Jnajoute maintenant 
qu'il a et6 également précis& dans ce rapport que a l'article 5, qui est une 
nouvelle version de la premiéee phrase de l'ancien paragraphe 5, ne 
traite que de l'action du Conseil de Sccurité lorsque celui-ci formule 
ses rmammandations en vertu de l'article 4, 11 tient compte du fait 
que le Comité IVJI a examiné la qaestion de fa juridiction de la Cour 
internationale et a recommandé l'acceptation du principe de la clause 
facultative. M 



Je me permets de r h e r  cette histoire en deux mots : c'est la 
Commission du Statut de la Cour qui avait entre autres également la 
charge de l'article 36 du Statut avec les mots nouvellement ajoutés 
a dans la Charte cles Nations Unies D, Elle travaillait sans la liaison 

. nbceççaire avec le Comité z de la. Commission III, e t  c'est ainsi qu'une 
emur de rédaction s k t  produite. Il est trk compréhensible que dans 
la h&te des clernihs semaines de la Conférence de San-Francisco le 
Cornit4 de coordination et le Cornit& de rédadion n'aient plus eu le 
temps nécessaire $examiner ce point de plus prks. 

No* avious besoin de faire la dhonstratlon qai prhdde pour nous 
préparer les bases d'une meilletire discmçim de la requête comme m o n  
de k i r  la Cour. La situatim est ceile-ci, A ce qu'il nous semble : si 
la pr6tendue disposition invoqnée par le Gourterriement b~itanniqiie 

l'appui de sa, requste n'existe pas, le Gouvernement britannique 
n'&kt pas fonde à saisir la Cour par la requ$te. 
Le Gouvernerrient du Royaume-Uni ne tfouvait pas nécessaire de 

consacra A la question de l'admissibilité, de la recevabilité Sri sa 
requtte, l'attention que cette giiestion méritait, encore même dans 
son Mémoire p&ntk 3, la tour au I c r  octobre dernier, suivant l'ordon- 
nance de M. le Président de la Cour du 31 juiliet dernier. A la suite de 
notre exception du I C ~  décembre dernier, le Gouvernement britannique 
se trouvait cette fois-ci bien oblig& d'examiner #un peu plus prhs la 
question. Ses Observations du 20 janvier s'attachent maintenant 
surfont A la question de savoir comment sauver la requete si elle n'est 
pas en ordre, Les a r p e n t s  avancés à cet @rd par les Observations 
du Gouvernement du Royaume-Uni du zo janvier dernier sont au 
nombre de trais, e me permettrai de les examiner un par un: 
1) D'après les d bservations, l'initiative qu'a prise le Gonvernment 

du Royaume-Uni en vertu de la recommandation dir Conseil de Sécurité 
du g avril dernier aurait 6th fondée, en p ~ m i ~ r  lieu, sur le désir expr&s 
du Conseil de Sécttrité recommandant une action immédiate. 
En effet, 11 se trouve dans la recommandation le mot o immédiate- 

ment n ; on recommande aux Gouvememcnts de soumettre immé- 
diatement leurs différends à la Cour. 

Mais, diremerit, Ia qaestion se pose de! savoir si une tdle dispwition 
est vraiment le pivot airtour duquel tourne toute la p c R d u a  de 
l'affaire. Si c'&ait vrai, le mot it immédiatement u rimerait n'importe 
quelIr autre disposition relative à l'affaire, soit qu'el ? e se trouve dans la 
R4.s.çolution du 9 avril soit, ce qni est encore plus important, dans Te 
Statut de la Cour. Or, il n'y a sDrement nulle part aucune disposition 
qui autoriserait Ies $kits SL passer outre ad Statut de la C m  et k son 
Ri:giement uniqumcnt parce qu'un tiers, en Yoccurrence le Conseil 
de Secmité, veut bien leur conseiller de s'adresser i Ea Cour N immédia- 
t ernent n . 
2) Le deuxihe  argument avancé par les Observations du 20 janvier 

dit que le Gouvernement britannique a pris son initiative de porter 
l'affaire devant la CQW par la requête parce que (je cite) : u . . . , deuxih~e- 
ment, la r&solutian dont il s'agit [R&salutinn du g avril du Conseil de 
SécuritC], sms faire allusion a la conclusion d'un cornpromis, s'est 
bornée A recommander aux deux Gouvernernénts de soamettre le Ktige 
5 la Cour, Le Gouvernement du Royaume-Uii s'est rallié sans &serve 



à mtte dkision, et il a supposb que le Gouvernement albanais adopte- 
rait la mEmc attitude. » 

Ch, en ce qui con,cerne ces ixguments, nous contestons toat d'abord 
que la recmmandation du Conseil du g avril se soit barn& A tecorn- 
rnancler aux Gouvernements de murnet tre lt? htige k b Corn. Les Obser- 
vations ne citent p a  la rccammandation correctement. La reçomman- 
dation recommande au Gouvernement drr Royaume-Uni e t  au Gauver- 
nement albanais, ~ x p v e w i s  zierb2.q A soumettre à Ea Cour leur différend 
rc en conformite cln Statut de la Cour ». 
Or, d'aprEs le Statut, il y a deux voies ponr aller devant Is Cour, soit: 

par notification du campramis, soit par une squCte, 
Pomquoi, de ces den? voies A choisir, le Gouvernement britannique 

a-t-il choisi justement la requête 7 Si la recommandation ne fait pas 
allusion h wr compromis, elle lie fait pas plus allusion à la requQte. 

Encore, le Gouvernement britannique a « supposé que le Golivemc- 
ment albanais adopterait la meme attitude R. 

A cet égard, iP y a lieu de faire remarquer: jusqu'à px&+nt le 
Gouvernement du Royaume-Uni a çuppd syst hatiquement que 
le Gouvernement ahanais fera toujouri le contra,ire de ce qu'd devrait, 
d'aprés lui, faire. Poiirqucii, cn l'occirmnce, suppose-t-ii que le Gou- 
vernement albanais adopterait la mGme attitude ? 

3) Enfin, nous arrivons $II troisième motif, le. plus important, des 
Observations du zo janvier &l'appui de la requgte: britannique du 13 mai. 
Ce troisième motif contient une tentative de  jmt-ification qui s'efforce 
de sauver la reqn&te par des raisons Sirées de la prktendue nature jmi- 
dique de la requête, Cet argument at libellé dans les Observations 
(par. 9, lit, e) de la fa~on suivante: 

Ir Rien dans Ie Statut ni dans le R6gkment de la Cour nhterdit 
formellement l'instance par voie de repuete, r n h e  si la compétence 
de la Corlr est etablie en vertu, soit d'un renvoi devant Ia C o u  dii cliffé- 
rend par Ies parties, soit &un compromis. En conséquence, le Gouver- 
nement du Royaume-Uni, en introduisnt la présente affaire devant 
la Cour par voie de requéte, a, de l'avis de ce Gouvernement, agi correc- 
tement. n 

Ch, Ja requéte serait 1e moyen d'introduire l'hstame m h e  au cas 
du compromis, Lkrggument employé ici noas parait trop imper tant 
pour notre exception préliminaire p u r  que je  puisse omettre de deve- 
lopper plus amplement: comment ce point de vue du Gauvemernent 
britannique est encore et surtout i cet &rd erron 4 

Le terme a requete a, pour dhommer le: moyen formel de po~ter 
l'affaire devant la Cour, n'a pas une langue existence. Nous le cherchons 
en vain daas les actes de la Conférence de La Haye de ~ S g g  et de rgq. 
M. de Lapadelle, comme rapporkeur du Cornit6 consultatif des Juristes 
en juin e t  jnillet 1920, pdparant Je Statut de la Cour permanente, 
explique clans son rapport cet etat de choses. 11 dit : rr Le projet de la 
Cour de Justice arbitrale de rgo7 n'avait attaché qu'une attention 
rkduite P un poht aussi particulier. a 11 s'agissait de 1s question de 
savoir de quelle manifire la Cour est saisie. M. de Lapradelle continuait : 
a mais d&s l'instant que la, constitution de la Soci6té des Nations permet- 
tait la création d'rine Cour vraiment permanente, de tels dCtaiIs devaient 
être cll~ecternent abordés a. Le projet du ComitE de Juristes de 1920 
a donc consacré. un article spécial a la m i é r e  dont la Cour-doit ktre 



saisie, Son article 38, qui serait aujourd'hui l'article 40 du Statnt, , 
prescrit : nr la Cour es?.. sàisie par une requête adressée au Greffe s ;  
en anglais : u wrilten a$$lic&tion ii, 

Comme il est conna, ce p r ~ j e t  des junstes de rçzo prévoyait, ùans 
son artide 34 (aujourd'hrd article 36 du Statut), la juridiction obliga- 

. toire entre les États Membres de la Smi6té cles Nations pour les diffé- 
rends d'ordre juridiqzlc. C'était lk le trait saillant de ce projet. La reqiizte 
serait donc, d'apres ce projet, le moyen par excellence uni la thl .  

Comme un le sait, le Conseil de la Soci6W iies Nations et la Première 
Assemblée de rgzo ont complètement modsé le ppi.ojet des juristes sm 
ce point capital. A la suite de cette nouvelle rédaction d6finitive du 
Statut, la compétence de la Cour permanente n'est pas obligatoire, 
même p o u  les différends d'ordre juridique. 

Il est pour nous intéressant de noter qu'avec la disp&thn de la 
juridiction obligatoie du Statat, disparaît aussi, dans l'arkicle. 38 du 
projet des juristes, la requ&te comme étant le seul moyen formel de 
saisir la Cour, et Ia notification du compromis apparaît à chté de la 
requête ainsi que l'article 40 du Statirt de rgzo en témoigne. 

Comme il est connu, la formule de la première phmc de l'ahçle 40 
du Statut provient de N. Fmmageiit; membre de la délégation fran- 
$aise à la Prerniére Assemblée et membre de la Sroisihe Commission 
i laAssemblée, qui avait pour tâçhe.d'claborer le texte définitif du Statut, 
On trouve, à la page 368 des prqcès-verbaux de la Troisième Commission, 
comment la discussion concernant l'article 40 d'au j ou$ h i ,  article 38 
& cette épqne, s'est poursuivie : 

a La camrnission s'est rendu con~pte me #deux a s  peuvent se pr&sen- 
ter : comment porter l'&aire devant la C ' i r  7 
1") La Cour est saisie unilateralement par une des parfies, Dans ce 

cas, c'est la partie demanderesse qili sakit Ia Gour ; 
2") II y a un accord spécial entre les parties, Dans cette dventualité, 

l'une des parties s'adresse Ci la Cour et celle-ci dkide si Ia requête est 
recevable. u 

Ainsi ta dixussion a commencé. 
Dr, M. Fromageoh trouvait qu'il serait dangereux de permettre 

d'employer la requête même dam le cas d',un compromis. R La fiberth 
d'un Etat d'accepter ou non d'der devant la Cour'peut se trouver 
compromise par Ia requ&te. n U a donc proposé la rédaction suivante : 
u La Corn est saisie, selon les cas, soit par notification du compromis, 
mit par m e  requete dressée ad Greffe. Dans les deux cas, l'objet du 
diffkcnd estre ics parties en cause doit Stre indjqu6- n 

Lesdits proch-verbaux ecl airent bien la question de savoir comment 
il faut comprendre cette expression ; a selon les cas n. 

TI y a le cas où il existe un accmid spCcid entre les parties et le cas 
06 la Cour peut saisie unilat&raIernent pm i'une des parties. 

Dans le premier cas, il y a nohfimtion du compromis. Dans le 
deuxième cas, et seulement dans ce cas, il y a la requête. 

Je n'abuserai pas du temps de la Cour en citant les n o m b r e t ~ ~  anteurs 
qui commentent l'article 40 du Statut dans le même sens que celiii 
que je viens d'indiquer. Je me borne seulement A citer le g m d  spgcia- 
Irste: de la C o u  pennatlente de Justice, le juge Manlcy O. Hudson. 
Dans son ouvrage consacré 5 la Cour permanente (édition 1934,~. 168): 
il dit au sujet de la dismion  de l'article 38 qne nous venons e citer - 



The text was redrafted and given ifs b a l  form by the sub-conimittee 
of the Third Cornmittee of the Assembly, in ordet to distinpish betweeri 
cases submitted by the unilateral action of a State and cases submittd 
by the agreement of t~vo or more States. x 

Depuis, nous pouvons bieri l'affirmer, c'est toujours ainsi qu'on 
comprend et qu'on app1iqrl.e l'article 40 da Statut, et c%st 'surtout 
aux travaux m & m s  cle la Cour internationale de Justice que nous 
voulons noas réfber A cet kgard. 

[Séance $w.tiligtte d~d 27 /&fier rg&, a+r2s-midi.] 

Bfomieur le Wsident, Messieurs de la Çour, 
J'ai dit ce matin qu'il fallait se tourner auçsi vers les travaux de la 

Cour permanente d e  Justice internationale pour bien comprendre le 
sens de la requête comme moyen technique d'introduire l'instance 
devant la Cour. 

Je ne pense paci ici aux mets, aux avis çmsultatLtlfs de la Caur 
permanente. En effet, il me semble que les affaires ont t o u j o u ~  &té 
poursuivies devant la Cour permanente soit par le compromis, soit 
par la requête, selon le tas. S'il g avait des cas où la question de reçe- 
vabilité s'était pl&, elle s'est po&e pour dhditres raisons. 

Mais il cst encore une autre source pour connaître la doctrine de 
la Cour permanente relativemer~t la reqdte comme moyen approprih 
d'introduire l'instance devant la Caur. Nous pensons aux délibérations 
de la Cour permanente consacrées, depuis 1922 jusqu'k 1936, a l'&labo- 
ration et la revision cle son Regjement. C'est un grand document que 
cohtiennent les publications de la Çour permanente se rapportant 
la revision de son Réglernent entreprise par elle en 1926, 1g3r, e t  de 
1934 à ~936,  et  encore, bien entendu, à la session prklimkaire de la 
Cour pour élaborer son Règlement en 1922. 
Or, dans cette mine d'or que reprkentent ces travaux de la Cour, 

on trouve que phsieurs membres de la Cour ermanente, cles noms 
bien connus dans le dmit international, ont p m  ? esse d'une façon systé- 
matique I'idJe qu'il faut bien distinguer entre Ia notification de cornpro- 
mis et la requête. 

C'est ainsi que M. Anzilotti a d$clar& en rgzz : Je d&re faire une 
distinction nette ehtre le cas aA la procgdure débute par une requCte 
ou bieu par Ia notification d'un compromis. n Et. encore cette année 
même, c'était M. Huber qui estimart que n fa ptemihre question k 
résotidre est de savoir si une afhire peilt être p r t k e  devant la Cour 
par requête Iowue les parties n'ont pas accepté la juridiction obliga-' 
toire de la Cour. Personnellement, il. est d'avis que ce n'est pas possible. i~ 

(P. 201, Règlement zgzz.) 
En 1922, la Cour n'avait pas encore eu I'occasion d'approfondir 

cette qilestion. Je me permets de faire la remarque qu'aussi pour la 
Cour et son RAglement vaut que c'ed l'expérience qui Iiti coafhre de 
l'ampleur, e t  de la certitade. 

Mais au coiiis de la revisian du Réglernent en r926, nous rencontrons 
dhjh dam les discussions des membres de Za Cour des éclaircisçementç 
importants et approfondis en ce qui coicerne la requste comme moyen 
technique de poster une affaire devarit la Cour. Je me r&f&re notamment 
aux pages 177 et  suivantes du volume c o n s a d  A la revision du Règle- 
ment de la Çour en 1926. 



La Cour s'occupait surtout de Ia qnestion de savoir comment 
iatmdirire: une procédure en interprétation. Je crois que c'&tait ' 

l'article 60 du Statut qui k ce moment &tait en discussion. II s'agissait 
de savoir si un peut introcluire une telle pr&drlre par reqirétc. Nous 
avons soumis h la Coirr, par l'annexe no 12, la partie principale de la 
discussion que j'kvaque en ce moment. On peut y voir qile 3%. John 
Bassett Moore s'est demandé rt si la Cour, dans son Eègiunent, ne s'est 
pris servie du mot a requ6te ü exdusivemedt i3 oh etle posséde j midiction 
obligatoire i). C'est surtout M. Hammarskjold, le grand savant qui 
excellait dam la connaissance detaillee dc tout le m&anisme de i5 Cou,  
q d  a donné fa repense à la question de &f, Moore. 

Je cite textaeltement : 

P( IR Greffier tfniit, ?i la question de terminologie soulevée pax M. Moorc, 
que la Cour, se basant su t  I'articie 40 du Statut, a toujours appel& 
tr requdta 1) la pikce introductive d ' i n s k c e  déposée par une partie 
prktendant qu'il y avait juridiction obligatoire sur l'objet ch litige. Le 
terme correspondant en anglais a ét t  u ap$licat%'on. n. Dans l'autre 
kventualité, le terme français a &.té ( I  compromis v, et l'expression 
anglaise correspondants a s$ecid apemmt ii. n 

Nous croyons pouvoir affirmer non seuIemeiit que la réponse de 
M. Hammc~t.skjiitd, était correcte, mais qu'en &ct on ne tronve pas 
d'opinion contraire, On peut trouver dans lesdits documents de Ea Cour 
certaines autres observations qui sc rapportent A certains détails c t  k 
certaines nuances de la question de la port& dir terme rc rcqiiete 3 au 
sens technique, Hoos dknonimeririns ces opiflions (i des remarques mxrgi- 
ndes *. Ainsi, par exemple, il est vrxi que 19 mot a rcqriête M n'est pas 
employb dans le Statut ou Rkglement de la Cot~r seulement exclusive- 
ment clans le sens de l'article 40 du Statut. Voir 1% requ&te pour cle~nander 
l'avis consulL~tif, Mais, d'une f a ~ o n  générale, le fait est, d'après nous, 
certain que pour introduire l'instance sehn la psoeéd~~re contentieuse, 
la reqiiéte est le moyen, au sens de I'articIe 40 du Statut, reiserv6 poar les 
&abes de juridiction obligatoire. C'est pou+ cette raison qu'elle est le 
moyen unifat h l .  Nous avons essayé de nom frayer un chemin j. travers 
ces quelques millierç cle pages que constituent les travaux' de ta Cour se 
rapportant rl son Rkglement, Nous n'avons pas trmvk i'ordbre d'une 
opinion contraire ,en ce qui conmrne leüit câract$re de la requete. 

La revision du Règlement de Ia Cour entreprise de 1934 jusqu'à ~ 9 3 5 ,  
saus la prkidence de sir Cccil Hurst, a été sans doute la plus importante 
.de toutes. D'aiIleurs, la Cour internationale de Justice en a tiré profit 
pour son Rkglement aujourd'hui en vigueur. Or, lors de cette, dernihe 
revision, la Cour s'est occ~rpée, sous divers rapprts, de la requgte. Tous 
les juges, notamment MM. Anxihtti, van Eysinga, Fromageot, Guerrezo, 
Negulsm, filin-Jaequemyns, mentionnent la requete cornme une 
p i h  sinilaterale et supposxnt la j uridiction oh ligatoire, .Je cite encore- 
une fois M. Anziiotti : u RI. Anzilotti [a la page 139 du document de 19361 
insiste [Te nouveau sur la diffkrence qui sépare la requ6te du compromis- 
Tandis que ce dernier est l'ceuvre corrimune des deux parties, la requête, 
en revanche, est l'œuvre d'une seule partie, n 

Lors de cette derniêre revision de son Réglernent de rg34 A 1g36, 
la Coar eut l'occasion de s'ocçnpm de la requ8te surtout a propos de 
la grande question que constitue fe probléme du forulrii @orogatrn. 



On trouve dans ce docurnent de la Cour pnblié en rg36 surtout la 
page 69 et les suivantes qui se rapportent à ces problèmes. , 

La question s'est présentée sous l'angle suivant : Comment' faut-il 
procéder, si les dispositions prétendues par h requete en ce qui concerne 
sa base paraissent douteuses ou mtme inexistantes ;l 

C'est encore M, Hamrnarskjtild qfli a décrit aux membres de la Çour 
la manière dorit celle-ci procècle en pareille occlirrence. On trouve son 
iexplicaticln à Ia page 845 du volume de 1936 : * Le Grefier Uidtqne que 
si Ia q u ê t e  était p5aentke en vertu d'dn acte autre que la clause laçul- 
tative, connue de la Cour et dans lequel 1e gouvernement cité aurait 
accepté la juridiction obliga-toire de la Çour, elle serait sans aucun doute 
transmise autamatiquement ; si elle invoquait quelque clause de cc 
genre inconnne de la Co-, le ~equkrant serait vraisemblablement invité 
a fournir des explications. Ii ne faut pas oublier que Ie Gouvernement cité 
peirt, au reçu de ia requête, 4tre dispos6 i! accepter la juridiction ad lzac 
de la Cour, même 5'3 n'est pas obligk de le faire. C'est lk un motif pour 
notifier les reqüétes dans tous les cas, n 

Ccs explications du savant GsEffier de la Cour permanente éciairent 
la question comment et pourquoi la Caus peut se trouver en état de 
recevoir, et même, en ce qui la ç o n m c ,  di: transmettre des requêtes 
dont la, base parait @tre douteuse sinon manquant de tout fondement. 

La riquete présuppose: nnc disposition de la jmidiction obligataire. 
Néanmoins, il arrive qubne requête saisisse la Cour d'une affaire sans que 
cet te condition soit mmplie. Comment, alors, procéder 7 Les explications 
de M. HammarskjGId indiquent assez clairement que la Cour permanente 
professait, en pareil cas, un certain penchant pour le j o ~ m  pr~mgatza~. 
On pourrait expliquer perit-étre de différentes rnanihs ce penchant 
de la Cour permanente. C e s t  Jaas  cette salle meme qu'un jour I'aftomey- 
gewral sir Douglas Hogg a décl=& : u 1 am conscious that even iii the 
m a t  eminent tribunal there must be an inclination so ta construe the 
powers of the Court as t e  rendet its jurisdiçtion as extensive as possible. 
I am familiar with the maxirn bonz pdicis asef a?npliare imhsd.lcEa'onem. n , 

Ce serait une explication. Mais il y a d'autres explications possibles. 
Les procés-verbaux des d&lib&ratiom de la Cour permanente elle-m&me 
témoignent du souci de la Coirr d'assurer h sa juridiction Iaacc&s u libre 
et facile n, ainsi que cela a dkjh été proclamé La Haye en 1907. Natu- 
rellement, ici, se pose la question: jusqnr~U est-il permis à la Cour d'alles 
pour permettre et faciliter ~ O Y U ~  firorogntwm sut une zequete qui 
primitivement manque de fond ? 

Nous croyons que c'est ici le cas oh vaut la maxime Est modws adhi- 
bendm ilt rebm : c'est le ca5 de la mesure S. appliqzier. 

Dans les délib6rations de la Cour pour la revision de .son R+gI+ 
ment en r926, Jf- Fromagent a envisagé mgme le cas d'un forum 
$~.mogaiwm qul se rkaliseraiait par des ~equêteç présentées unilatéra- 
lement par l'me et l'autre partie, saris leur entente préalable. k s  
collkgues de M. Fromag-eot ont trouvé qu'une telle hypothèse dépassait 
les limites du fmm + r a ~ o g ~ f m .  Notre document, que nous nous sommes 
permiç de placer sous les yeux de la C o n  en annexe no 14, se réfke, entre 
autres, h cette hyprithese. 

certains auteurs pensent que la Cour e s t  dl& peutdtre, dans son 
Arrst rz, le plus loin sur le chemin du fomm fir~ogdtdw pour admettre 
sa juridiction sur de simples actes concluants. Peutêtre les opinions 



disf;identes des juges M. Huber et M. Nyhalm ont-eues reridu service 
en montrant à cette occaion Je signe du red kight sur ce c herniri. 

Pour les besoins de notre présente dhoristration, nous croyons $tre 
fondés à tirer de tous ces travaux importants de la Cour permanente 
que noas avons examinés tout à i'hezrre les conclu~ions mivantes : 

r) Tout #abord, il y a. un principe majeur qui reste toujonrs entié- 
renient en vigueur. C'est que la juridiction de la Cour ne repose an fond 
que sur,la volont< des parties. T8t on tard, au cours d'une instance, il 
est toulo'vs nécessaire de voir de plus préç si et comment une t e k  
volonté existe et comment elle a été formée. 

2) La requgte, considkrée sous l'angle de ce p~inçipe majeur, - 
reste toujou~s le moyen technique approprié pr&u par le Rkglement 
pour porter devant la Cour Ies afTaires de la juridiction obligatoire 
unilat6raIemen t. 

S'il arrive que Ie consentement fondé dans I'obligation acceptée 
d'avance de la juridiction obligatoire de la Cour vienne manquer, un 
tel élbrnent constitutif pour la requete peut etre fourni past+ieurement. 

C'est ainsi que, dans un cas donnP, nous pouvons arriver, le cas hchbnt, 
au f arwm prvragdt2bm. 

Mais, 3) il faut absolument et tonjours qu'an td co'wntemnt inter- 
denne au moins postérieurement, Sinon, la requête, étant par sa nature 

, Je moyen unilathal, n'est pas validée, reste infirme et frappée de nullité. 
Les conséquences nécessaires s'imposent alors : la requête est irrecevable. 

En résumant par ces trois principes les renseignements que naus 
croyons pouvoir tirer des travaux de la COUT permanente, il ne nous 
'pardt pas nécessaire de nous attarder davantage sur le témoignage que 
noris purrions gagner dans le même sens d'autres sonrces que de la, 
Coisr permanente eue-rn;me, Toutefois, nous - demandons encore la 
permission de citer les opinions de deux auteurs éminents : 
Le premier est, encore rine fois, Jf. Rammskjolld, parlant comme 

membre de l'Institut de Droit international, en 1927. C'est dans 
l'Annw&re de L'Institzlt de cette ann&, page 821, que nous trouvons 
quelques remarques ph6tmnteç de l'ancien Greffier dc ia Cour à l'égard 
de la reqilête, Nous nous bornons k citer la phrase suivante : a En 
parlant de la Cour permanente de Justice internationale, on entend, 
le ,plus souvent, pat tr juridiction obligatoire i j ,  jiiîidictiori par requete 
unilatCrde. Partout oh la comp&tençe de la Cour sur rquEte miiat6rale 
n'est pas expmstrnent pthvue, un compromis est aussi n6çeçsaire pour 
saisir la Cour que pour saisir nn tribunal arbitral queIconqde. i, 

Et je demande encore la permission de citer, à l'appui dc la th& que 
j 'expose, Sopinion de M. l'agent britannique l ~ - m ê m e  présent ici. 
M. l'agent britamiqne, parlant en qualit6 de professeur a l'Acad6rrile 

de Droit international, dans ce Palais merne, en 1-32, disait exactement 
ceci : ru Le R&glement de la Cour a prévu deux moyens d'intentes une 
action devant la Cour : a) par voie de requ4te unilatérale ; b) par le dépbt 
d'un compromis. La première methode ne peut être employée que 
lorsque la compétence de la Cour pour le litige en question est une 
compétence obligatoire, La deuxikme methode, si les parties sont d'accord 
pour lhutiliser, peut Etre employée au lieu de la requéte dans le ç a  oir 
la Cour a compétence obligatoire, et de toute façon lorsque La Cour 
n'a que compétence façul tative. a 
On ne saurait mieux dire. Mais 571 en est a k ,  si miment  il n'y a 

qne ces deux moyens possibles, alors il nous semble que terIium non 



drahr. A cet kgad, il faut faire observer que les Observations du Guuver- 
nement britannique du zo janvier font encore ktat danç le paragraphe 9 d )  
.in f i ~ e  ct d'un renvoi devant la Cour s- De deux choses l'une, Un 
renvoi devant ta Cour d'me affaire peut avoir lieu sur la base d'nn 
compromis ou sur la baçe d'une requkte, mais acceptée a +wterio& par 
les arties. Tl n'y a pas une troisième solution. 
: du, concluons de toutes ces explications dOjà longues que, aucune 
disposition établissant la compétence de la Cour dans l'affaire préxnt e 
n%xistarit au inornent où la requête a kt6 présentée devant la Cour au 
mois de mai de l'année dernitre, la ~eqatte manquait d'une base néces- 
saire quelconque et est par conséquent irrecevable. 

Il y avait seulement un moyen, mais il ne dépendait que du Gouver- 
nement albanais. 

Bien entendu. c'est nous, Gouvernement albanais, qui pousrions 
toujours encore sauver la xeqnete irrecevable. dépendait de notre 
bonne volante de jeter la planche de salut A la requête se débattant çiir 
fa mer honleiise. Mais, usant du droit de tous les plaideurs dans tous 
1~ temps, nous nous sommes refusés et nous nous sefusons tle tendre 
cette planche de salut. 
Le Go~~vernement albmais, dés Ir: comrnenmmcnt, s'est refusé à 

consentir que l'affaire en cause soit p & e  devant la Cour par la requ&te 
et se refuse encore maintenant a $aslariw.b de valider la requOte par sa 
vfiloaté, 

Dans ça lettre du 2 juiftt, le Gouvernement dbanais s'est déclaré 
pret, malgré l'erreur et l'irrégularité commise$ par le Gouvernement 
britannique, à d e r  devant la Cour. Mais i l  a ajouté : (I Toutefois, le 
Gouvernement albanais fait les réserves les plus expresses' sur la fapn 
dont le Gouvernement britannique a saisi la Coar en application de la 
recommandation du Conseil, et surtout quant a I'inferprEtation qu'il 
.a voulu donner de l'article 25 de la Charte par rapport au caracthre 
obligatoire des recommandations du Conseil de S6curité. s 

E n  s'accsoçhant A une lettre née morte parce que rien ne lni rhporid 
dans la Charte ; en se servant à tort  de la requgte, moyen formel de'la 
juridiction obligatoire de la C a r ,  le Gouvernement da Royaume-Uni 
s'est mis dams des dificultés évidentes, 11 les aurait évitees s"il avait 
suivi la recommandation du Conseil de Sécuritd du g avril dernier. 
En effet, d'après le texte de la recommandation, le différend doit 

&se soumis (4 par les parties à la Cour internationale de Justice et 
mnfomément a m  dispositions du Statut de la Cour 3. 11 nous semble 
bien que le Gourreniemen t du Royaume-Uni a dû regarder bien plus près 
le sens propre de ces mots i( les parties ii e t  H conformément au Statut 
de la Cour jr. 

Or, d'aprh nous, le Gavernement du Royaume-Uni ne l'a pas fait. 
An rieu de suivre la recommandation du Conseil de Sécurit6 du g avril 
dernier, le Gouvernement du  Ro yame-Uni l'a YioErAe. Ge t te violation 
de la recommandation du Conseil de Sécurité commise par le kuverne- 
ment britannique, c'est la question que je  me permettrai de soumettre 
maintenant h. la Cour. 

Tout d'abord, je vem encore une fois mentionner que le Conseil de 
.Sécurité, d'a@ le texte de sa Résolution du 9 avril, recommande a aux 
Gouvernements du Royaume-Uni E$ de l'Albanie de soumettre immk- 
diatement ce diffbrend A la Cour in terna tionale de Justice, conformément 
aux dispositions da Statut de la Cour 11. 



Cette recommmdaticrn . du g avril a pour auteur, voire m h e  
rédacteur, sir Alexander Cadogan, le représentant du Gouvernement 
britannique au Conseil de Simit&. Sir Aiexander Cadogan, en proposant 
cette recommandation, le 3 avril dernier, au. Conseil de Sknsité, s'est 

'visiblement inspir& du texte meme, des mots, des tournures de phrase 
dit paragraphe 3 de l'article 36 de la Charte. 

S'il en est ainsi, les mots qui se rencontrent dans la recommandation : 
rr recommande aux Gouvernements du Royaume-Uni et de l'Albanie ii 

- ces mots concrétisent dans la recommandation les tcrrncs u by the 
$d i e s  3 que cantient l'article 34, paragraphe 3, de la Chatte. 

Le terme u les parties ii signifie qu'il en faut au moins deux, donc, 
que ces parties doivent procéder a leurs f u s  respectives ensemble, 
d'accord. 

Dans notre affaire, le contra5re a fité fait : le Gouvernement du 
.Royaume-Uni a procédé. jusqu'à present tout seul. 
La Cour voudra bien rxrmpmndre que ces mots ir par les parties a 

ont une certaine importance pour notre cause. Aussi j e  prie la Cour de 
rnkxcnser en me considérant cibligh d'expliquer maintenant un peu plus 
amplement que lkxpression i( les parties 13, ais pluriel, signifie que ces 
parties doivent procéde~ ensemble, d'un commun accord, e t  jamais une 
de ces parties seule, 

Heureusement pour nous, ce terme it th +ades  n a fait-déji l'objet 
de ciifferentes inteqretations, de diffkrentes pratiques dans le droit 
internationai et dans les actes diplomatiques. 11 y a en même une occasion 
mhoralrile rsù l e  sens de ce terme que je discute maintenant a dt6 âpre- 
'ment discuté. 

Je me permets, dans cet ordre didées, de citer tout d'abord la deuxikme 
phrase de l'article rq dn Pacte de la Sociét6 des Nations. L'article dit : 
rc Le Conseil est chargé de préparer un projet de Cour permanente de 
Justice internationale et de le soriinettre aux Membres de la Soci&t&. 
Çctte Cour connaitra de tous diffdrends de çxract&re international que 
les parfies lui soumettront, n On voudra bien remarquer les mots n diffé- 
rends .,., 'que les parties lui soumettront n. 
' Ces mots et cette phrase se rép&tent dans I1&cle 36, para- 
graphe premier, du Statut de la Cour permanente de: Justice interna- 
tionale, et les m&meç mots e t  la meme phrase reviennent aujourd'hui 
dans le paragraphe 3 de l'article 36 de la Charte. .La seule différence 
phraséologiqtie entre le paragraphe 3 de lkticlide 36 de la Charte, 
l'article 36 du Staküt de la Cour et le paragraphe rq du Pacte de la 
Société des Nations .consiste en ceci qüe ce ne sont pas les parties qui - soumettent leurs différends k la Cour mais que les différends sont soumis 
par les parties à la Cour. 
- L'histoire clue nous avons en vue par rapport au terme (r les parties ii 

commence lors de i'élaboration da Pacte de la Société des Nations. Je 
prends les renseignements snivants dans le rapport du juge de la Cour 
permanente, M. Neguleçco (p. 782 du volrrme concernant la revision 
'du Règlement de la Cour de 1936). 

D'après M. Negulesco, il y avait, lors de l'61abo'ration rlu Pacte, un 
fexte proposé par le président Wilson et lord Robert Cecil. Par voie 
d'amendement, hl. hrnaude, d61égué franqais, propos&+ pour Ihrtricle q, 
entre autres dispositions, que la Cour pourrait juger cr tous différends 
que, avec 1'assentimen.t de la Cour et du Conseil exécutif, I'me quel- 
conque des parties désirerait lui voir soumettre n. Or, cette proposition 



fut modifiée dans ce sens qne le consentement des deux parties serait 
nécessaire. C'est dans cet esprit que le Comité de rkdaction a établi 
le texte définitif et que naquit le terme rc les parties >i dans la deuxième 
phrase dc l'article r4 du Pacte, 

Une annee aprés, ce contenu du terme a les parties n de l'article 14 
fut scrute dans la mkmorable occasion que j e  viens de mentionner. 
Je fais allusion au Cornitg consultatif des Juristes chargé de prilparer 
un projet pour ltétablissernent de la Cour permanente de Jnstiçe inter- 
nationale visée 2 l'article 14 du Pacte. 

M. de Lapradelle,' rapporteur du Comité, consacra k fa question qui 
se posait alors au sein de: ce savant Cornit6 les lignes suivants en ce 
qui touche le sens propre des mots r( les parties ii de I'arlicle rq : n Une 
opinion s'est fait jjom au sein du Cornit&, d'après laquelie, confomhent  
à I'artide 14 da Pacte, la Cour pouvait C h  saisie non par n les parties r 
mais par g i  une partie D, le mol partie n k t m t  pris ici dans son sens 
Xe plw g&o&al, comme exprimant non seulement touters les parties 
mais chacune d'elles. Mais une telle interprétation semblait excessive 
h tous les autres membres du Comité. II Le membre unique du Comité 
dont il s'agit etai t M. Loder, le premier Prksident de la Cour permanente. 
Lomme on le sajt, M. Loder professait des iddes t* avanckes en favem 
de la compétence gbiigatoire de la Cour, même sur ,la demande unila- 
tdrale de chaque Etat. Il a tente d'y amener et d'en convainc= ses 
collEgues du Comité. Du texte de l'article 14 du Pacte, pour M. Loder, 
a il ne découle pas gvidemrnent que, pour obtenir justice contrecson 
adversaire,' on devra accluérir pr6alablement son çansenternent gracieux, 
le texte ne le dit pas, Pour le lui f&e dire, ii faut tenir le raisonnement 
suivant : l'article dit : u les parties lui soumettront ii, c'est donc qu'il 
en faut au moins deux et qu'elles doivent se prksenter ensemble, d'où 
un accord prEalable nkessaire, Mais on peut tout ,aussi bien donner 
A ces mots le. sens le plus simple, le plus natnrd et le plus banal 
aussi, savoir que la Cour contiaftrs de tous les litige2 que. les partics, 
c'esta- clire la partie A, ou Ia partie 33, ou la partie C, lui soumettront 
B l'avenir. A quoi bon, autrement, crCer cette Cour pour constituer 
une cIouMure de la Cour d'Arbitrage, p a r  conserver un état de choses 
déplorable ? u, etc. 

Cettc opinion de M- Loder fut.vigomeuçement combattue au sein du 
Cornit4 en premier lieu par lord PhilIhme. 

Nous avons reproduit l'opinion de Iwd Pliillirnore, qni pprknte pour 
mus, en l'occurrence, une certaine valeur, dans le document annexe no z. 

Selon lord PhiIlimore - je cite lc ptocés-verbal - : a l'article 14 
ne peut signifier qu'une chose : I"accorC1 des deux parties est n&tessaire 
pour qu'me &aire puisse être portée devant la Cour. Le langage juridique 
anglais ne se sert drr plnriel, en parlant des parties, que pour désigner 
les deux parties en litige. Son interprétation se trouve cornboxée par 
plusieu~s juristes anglais e t  par des membres de b Section juridique de 
la Socikte des Nations. a 

Nous pouvons laisser à ce marnent le Cornite des Jitristes de 1920 
par.& que la question a 6té f ranchée avec .une autorité singulike au 
Conseil de la Société des Nations. M. Balfour s'exprima alors de la 
fapn suivante ausirjet de l'article q : L'article rq .... cn6sage claire- 
ment : a)  quela Cour ne connaît que le diffërend qtie les parties décident 
de leur plein:@ de lui sovet t re .  ii M. Bi@iir avait &idemment en 
vue l'opinion de M. .Lader, en ajoutant : (( 11 n'est jamais entiié d ~ s  
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I"intenti& des auteurs de cet article e l'une des parties au différend 
dût conhindre l'autre partie A aller T evant le tribunal. ia 

C'est dans le sens expliqiié par M. Balfour que l'article 36, paragraphe 
premier, du Statut de la Cour internationale cle Justice fut finalement 
rédigé, Et tout le monde est d'accord que les mots de l'article 36, para- 
graphe premiw : a Ia comp6tençe de la Cour s'étend à toutes les affaires 
que les parties lui soumettront n signifient que les parties soumettent 
l'affaire d'accord, que Sune d'elles n'a pas le droit d'assigner unilatté- 
rdment  lkautre. S'il n'en était  paq ainsi, taute ta portée de l'article 36, 
paragraphe premier, serait renversie. , 

J'tnvcique l'autorité de M. Ie 'uge Huber, qui s'exprime à cet égard, 
à la page jz de l'Arrêt no ~z de la Cour permanente, de la f a ~ o n  sui- 
vante ; (( Soumission par les parties signifie, dans l'article 36 du Statut, 
soumission par un accord - acte bbatkral - intervenu entre elles en 
v u e  d k n  n z  spécial ; le cas typique, mais pas nécessairement le seul 
de cette ss@e, est le compromis proprement dit. Pour qu'un Rtat 
puisse soumettre une affaire par un acte unilatéral, il faut qu'un accord 
antérieur lui confhe cette faculté. n 

Nous sommes donc arrives a,ssex aisément a Ia c~ncl~~sion que Ie t e m e  
rt les parties n, ;LU plwiel, conformément à' Tuticle  14 du Fade de la 
Sociéti: des Nations e t  A l'article 36 du Statut, veut toujours dire issvi- 
tablement et selon les opinions les mieux zutorisks, que les parties 
daivent prodder d'accercl. 

S'il en est ainsi, voyons comment les choses se prdsenteiit mcsre dans 
lé Statut et le ït&glment de la Cour, parce que, naturellement, ces 
deux instruments parlent sans ce= des deux parties ; e t  si nowe expli- 
cation est exacte, nous dtvons trouver cosfisrnation de notre thhse 
que les parties doivent toujours prodder d'accord, a la fois dans le 
Statut et dans Ee Règlement cle la Cour elle-même. 

Or, il nous semble bien qu'en analj.sant les cas où le  Statut on fe 
Reglement de la Cour prévoient ce terme ~i les parLies *, c'est bien tou- 
jours dans le sens u les deux parties ensemble a que Statut et Règle- 
ment emploient ce terme. L1 se peut que le Statut ou le Regleinent de 
la Conr disent dans le texte même qu'il s'agit a d'un commun accord ir 

par les parties, ainsi que le dit, par exemple, l'article 31 du Règlement. 
Mais ce qui est plus intéressant pour nous, c'est de pouvoir affirmer 
qu'il en est de mgme si le t e m e  a les patties n s&mt seul, 

C'est toujours dans le seni. p e  rt les paxtaes doivent pracEder 
d'accord, et non indiddueilenlent l'une au l'autre, que Je Statut ou 
le Rhgiement emploient ce pluriel. , 

Nous nous permettons de donner quelques preuves d'exemples de 
nos atrirrnations à cct égard. 

Voyons par exempte I'ar ticle 39 du Statut, dans son paragraphe 3 ; 
rc La Cour, A la demande de toute partie, autorisera l'emploi par cette 
partie d'une langue autre que le franpis ou l'anglais, ii C'est le texte 
d'aujourd'hiii, plus pr&cisément le texte depuis 1931. Au commence- 
melit, en ~ 9 2 0 ,  le Statut primifif ne disait pas a & la demande de toute 
partic 3 ,  mais M a la demande des parties ih. Voici pourquoi le texte a 
dté modifié. Un incident se produisit à la huitiPrrie séance publique de 
l'année 1923, dans ce Palais mèrne, au cbun des debats de l ka f füe  
du vapeur Wi~hledoa, Voir la page 17 du volume 1, Série Ç, des Actes 
et Documents de la Cour. n Le Président, en donnant la parole à 
M. Sçliiffert, reprkentant du Gouvernement allemand, expose que, à la 



rqn&te de la pxrtie dtfenderessei la Cour a ' autossé .M. Schiffert h 
employer devant elle la langue tilEemande a,  etc. M. Basdevant, qti 
était l'agent français dans l'affaire, se Ihve et prie la Cour de bien vouloir 
remarquer que, d'après Ics termes de l'article 39 du Statut dc la Cour, 
c'est a Ea requgte des parties (ce mot étant au pliirid) que la Cour peut 
autoriser l'emploi d'une langue autre que le français ou l'anglais, Il en 
conclut que la requête devait ttre faite après accord entre les parties, 
e t  il désire en conséquence faire des réserves de principe au sijet de 
la solution que la Cour a admise ; cependant, en I'occurrence, il. admet 
qu'il y avait de bonna rraiçons p ~ u r  permettre A l'agent alleniand 
d'employer sa propre langue, Le Frgsident, au nom de la Cour, prend 
acte des observations de M, Basdevant. r A la suite de cet incident, en 
zgzg, le Comiti: des Juristes, s'occttpant de la revision du Statut de 
la Cour, a modifié le texte prirnitil de l'article 39. C'est ail]-o~ird'hui 
R i la demande de toute partie ii que la b u s  autoriserait l'emploi d'une 
autre langue que le français ou i'anglais. L'ancien texte, en effet, n les 
parties ii, ne suppszit pas la derriande de chaque partie individuellement. 
Un autre exemple de ce sens colectif di1 terme a les parties n nous 

est présente par l'article 46 di1 Statut ayant trait à la pubIicité des 
audiences, Dkpri4s le textc franqaiç du Statut, il faut que (i les deux par- 
t ies , demandent qne le ublic ne soit pas admis. lirais il est intiressant 
de noter que le texte mg P ais dit sirriplernent a the $artiss M dans le meme 
sens, couvrant ainsi nécessaitement aussi 1 'accord commun des deux 
parties- 

Un autre exemple de cette L c t m  du terne u les parties n peut ètre 
trouvé clans les dispositions du R4glement de fa Cour prkvoyant 
15nstitution des assesseurs. L'article 7 du Rbglement de la Cour de rg36 
prévoyait l'institution d'assessem u si les parties sant d'accord n, Mais 
le 'Règlement de la Cour internationale de Justice a pris une autre 
disposition, L'article 7 prévoit w la demande que présenterait une 
partie ii, c f.kx ~egadcsf of a garty ri. En 1936, les parties rtevaicient procéder 
dJaccotd, aujourd'hui, une seule peut soilmettre la demande. Ces deux 
situations diffhntes sont exprimées, en 1936 par les termes a les parties a, 

aujaclrd'hui par Ies termes (1 rule partie ». 
Encore dans Ie mcme ordre d'idées, il est instructif de suivre la fonction 

du terme ri: les parties n dans les dispositions dn Statut et du Réglernent 
qui s'occupent des Chambres spéciales. Nous pensons aux Chambres 
prévues par les articles 26, 28 et 29 du Statut et Lr; articles 71 et 72 du 
Règlement. Ces dispositions ont été bicn remat.lj&s depuis le StatLit 
de 1922. Celui-ci prévoyait la demande rc des parties il pour instituer 
la prochdure devant la Chambre. La documentation y afférente prouve 
que lei terme i( les parties w veut dire les parties d'un commun accord. 
Cette domentation se rapporte a w  a~ticles 26 et 27 du Statut de 1922. 
Azijourahui, I'asticle 26 du Statut pr4voit que les Chambres statueront 
n si les parties le demandent ii. Or, à ces dispositions se r&f&re l'article 71, 
paragraphe premier, du Règlement d'aujourd'hui, qui les ségle en détail 
e t  qui précise donc toujours dans notre sens que .rr il est fait droit 5 
cette derriande s'il y a accord entre les parties )B+ Le R6gltment de la 
Cour aujourd'hui comprend donc que le terme ct les parties .n signifie , 

rr les parties d'accord s. 
D'aprés l'article 29 du Statut, la Cour compose m e  Chambre, mais 

lorsque a les parties le demandent li ; cette disposition a fait l'objet 
d'une d6iibkration de la Cour, notamment en 1926. A cette Cpoque, le 



Prhident de la Cour - je crois que c'était M. Hirber - a relevé à de€ 
égard : r 551 n'y a pas accord entre les partiés, il rie saurait s'agir d'une 
a demande des parties ii ii. Ce point de vue, d'ailleurs, a été manifesté 
de ineme en d'autres occasions. 

Enfin, en dernier lien, nous voulons mentionner dans cet brdre d'id6cs 
ikrtide 72 du Rkglernent de la Cour. Comme lhartiçle prickilent, celni-ci 
prévoit kgalement une démarche cornmunc. 011 du moins un accbd entre 

. les parties dans le but qu'il règle. Entrc ailCres dispositions, l'article 72 
prévoit que la Clnnibre peut, ?t la demande des partics, autoriser la 
présentation d'une deuxième pike éc~ i t e  lors de la procédnre &crite 
devant la Chambre de procédure sommaire. Lorsqu'on a prépar6 ce 
texte au coiirs de la revision du Règlement en 1936, on a proposé de 
dire q e x p h e n t  : fi Ia Chambre peut donner suite à un accord entre 
les parties 11. Mais, a s  changer l'intention de cette dispositioq le texte 
definitif dit tout simplement rl à la demande des parties r ~ .  

Lors de la discussion concernant ce. point de l'article 72, le jonkheer 
van 17ysinga se demandait, a propos de la rtdaction primitive de ces 
dispositions : 

u Au point dc vue de la rédaction, il est dit i~ la deurrihe phrase du 
deuxième alinha : a Toiltefois, la Chambre peut, sait pour donner mite 
n à un accord entre les parties .... JI A-t-on vise l?L nn accord formel presenté 
par exemple dans un document particulier ? n - M. van Eysinga demandait 
cette prkcision parce que le te-de pourrait &fre ainsi interprété. rr Ne 
serait-ii pas preferable de resourir a la fomuie qir'emploie le Statut 
dans plusieurs articles (notamment & l'article 273 lorsqu'il veut exprimer 
l'idée que lm deux parties sont d'accord pour présenter nne demande, 
et. de dire simplement si les parties le dhirent ii ou a lorsque les 
rc p d e s  le demandent >I 7 n 

Il est instructif de suivre la pa e .672 et aux suivantes du docu- 
ment concernant la sevision de x93 8 Ies délibérations de la Conr au 
sujet de ce terme rc les parties n. Tous les juges qui participent aux 
discussions sont â'accorcl que les mots a les parties u veulent dire 
u l'accord des deux pâirties il ; la seule question est pour eux de savoir 
comment l'accord doit être exprimé. Fideles A leur procildé gén&mJ. 
~oiiple et libéral, ils ne veulent aç que le mot ct accord 1) signifie un 
accord trop formel. Ainsi, n M- Rlerrero, ~ i ce -~ rk iden t ,  souiigne que, 
dans l'esprit du ComitC de rédadion, le mot rr accord n ne comporte 
pas ntcessaircment l'existence d'un instrument prcdablement signé 
par les  parties, mais bien une simple entente entre ces dernikres i), Mais 
ckst tout lknjeu &ç délibératio~s de .la Cour concernant la formule 
employer. Il nkst pas question que quelqu'un doute que si l'on dit 
simplement, comme le texte définitif le dit : cc k la clemande des par- 
t ies)~,  'il y ait quelque chose d'tiutre qu'un accord cntre les parties. 
. La rricrimandation du Conseil de Sécuritk du 9 avril dernier a donc 
donné au Gowernernent albanais et au Gouvernement du Royame- 
Uni des indications tr&s nettes sur les moyens de mettre son bon coirseil 
en-œuvre. D'une part, les clcux parties doivent procéder d'irn commun 
accord, cksst le sens des mots a by fke parties il ; et, d'antre p x t l  elles 
cloivent procéder a conformément ELU Statut de la Cour 1). 

Voyons maintenant encore d'un peu plus près comment les deux 
6uvernernent.s doivcnt s'y prendre pour soumettre l'affaire A la Cour 
conformément au Statut. 



Les deux parties peuvent s'dresser à la Cour seulement dans le cas 
où elles sant mivées a: firion' ou a +ostsraOR un accord. Dans l'affaire 
prdsente, c'est bien de la nécessité d'lin accord préalable qu'il s'agrt. 

Arrives A ce r6sdtat, nous éprouvons bien le sen tiinent que nous 
nouç trouvons dans une partie du droit international bien conniie. 
En effet, nous nous trouvons Ici au chapitre dn compromis. Nuiis n'en 
5qqrnes d'ailleurs nullement s l q r î s  : il n'y a pas d'autre voie ponr 
l'affiire présente. Quelle autre facon de prwéder la recommandation 
dir g avril dernier aurait-elle pu proposet aux Gouvernements du 
ROyaume-Uni et de L'Albanie 7 Tous lès maîtres du droit international, 
toi1 te l'histoire diplamatiq~re des natisns, toutes les murs d'arbitrage, 
et plus rEcemment encore, nais avec ilne autorit& pasticulièrc, la Cour 
permanente de Justice internationale, nJenseignent que cette vérité 
fonclam~ntale : que les Etats sont libres de se décider a allm au de ne 
pas alIcr devant les juges pour cherchet; une solution arbitrale ou judi- 

n .  

ciaire ; le choix d'me telle solution depend entiérement de leur volantd. 
Le profcsseur A. Pearce Higins, ancien titu4aire cle la chairc de 

droit intcmatlond de I'Universitb: de C=mbridse, dit ceci ; 

a It is a g m a l  ml8 of international law that a SState cannot be corn- 
pelled to submit any dispute with another State ta arbitmtim or judi- 
ciai clecision. n 

A la suite du Pacte de 1a Soci&t< des Nations, le doyen 1,arnaucie 
s'exprimait ainsi : 

rc L'arbitrage n'en reste ~ L S  moins yurunent volontaire, c'est S'A aa.hre 
essentidle, 11 faut, paitr qu'il y aht arbitrage, qu5ntervienne ce qu'on 
appelle un compramiç, c'est-R-dire nn contrat fat t entre les différent= 
parties en litigc. Dniis ce contrat on choisit son juge, on indique exacte- 
ment les qnestions qiii seront saunlises a l'arbitrage ; en un mot, on 
fait une sorte de petit code de procédure A l'usage de ceux qui auront 
A juger le litige. Mais on ne recourt pas l'arbitrage contraint et forcé ; 
sin ce point, le Pacte est formel, et ne fait que confirmer une régle 
absolument incon t edée clu droit international. it 

Aujourd*hui, A la suite de la Charte des Nations Units, M, Kackwmth 
s'e-qrime ainsi chant le Cowitd des Sénateurs, au mois de juillet 195 : 

e Unlcss a State has accepted conipulsory jurisdictioa, it goes into 
Court only by its own free ivill, by agreement in advance with the other 
party t o  the dispute, to üllom the Court to  determjne the uestim. If 
It  has acceptecl: cornpulsoty jutiçdiction; then it  rnay be % rougM uito 
Court by the other party to the dispute just as -ou may bring a suit 
against me in a Court in the District of Glumbia. 1 have no choice ; 
~ i o u  can sue me and I must answer. But undcr this Statute, if you 
ivere a State you codd not sue r6e-anather Çtate-unlcss 1 agreed 
with yoil tcr go to the Court, or mies I accepted compuLory jurisdic- 
tion under the Optional Clause. B 

En procédant ensemble, par le compromis, les deux parties \tant en 
mêmc temps donner satisfaction à la disposition de l'article 36, para- 
graphe 3, de la Charte et donner kgalement satisfaction i la Résolutmn 
du Conseil de Sécurité du g avril, c'est-&-dire les parties vont procéder. 
devant la Cour conformément au Statut de la Cour. 



Le sens de cette disposition de la re&rnrnandation ne saurait faire 
aucun doute. La recommandation avertit ici le Gouvernwients liritan- 
.nique et dbanais de ne pas vodoir tentez d'aller devant la Cour par 
un procede quelconque, mais elle leur recommande d'aller &vant la 
Cour d'aprés ce que son Statut prévoit et détermine. Nous savons déjk 
ce que cela veut dire : r Les affaires sont portées devant la Cmr, selon 
le cas, soit par notification du comprornisj soit par une requste .... n 
Naus voila revenus ri l'article 40 du Statut. 11 ÿ a deux voies pour porter. 
.les affaire.s devant la Cour, mais ce qui est sûr et certain c'est que you 
canmof Jtme if both ways- 

QrielIe est celle de ces deux voies prévues par l'article40 du Statut 
que la recommandation du 9 avril dernier avait en vue ? La notification 
du c~mpromis ? La requkte ? L'article 40 du Statut nous donne pour 
guide lkxpression w selon le cas ii. Cc terme est plus que çu£Ksant. Le 
Gouvernement albanais n'&tant sujet B aucune dause de la juridiction 
obligatoire, l'&aise présente ne peut pas ètre portée devant la Cour 
par la rqu&te. C'est par notification dii compromis que l'affaire prdçente 
doit étre portée devant la Cour. Ckst la seule voie qui, en l'espèce, peut 
6trc suivie pour donner satisfaction ü conformément au Statut de la 
Cour P. 

Mansieur L Pr6sidenL, Messieurs de la bar,  
J'ai mentionnE hier la question du fwum $p.owgakzm et j'ai cite 1i. 

ce sujet l'opinion de l'ancien Greffier de la Cour, qtu &ait d'avis que le 
Gouvernement cite pouvait, au reçu de la requgte, 6tre dispos6 à accepter 
la juridiction cad hoc de la Cour, même s'il n'ktait pas obligé de le faire. - 

Je me permets ce matin d'approfondir enc- un peu plus cette 
question et d'examiner de plas prks l'attitude de 1'Etat a qui une reguete 
manquant de fond est transmise par la Cour. 

Le juge van Eysinga s'est prunoncé au sujet de cette question lors 
de h reviçion de 1934-1936 du Rhglernent de la Cour ; voir page 157 
du volilme concernant la revision de 1935. 11 a dit : 
. r Si un gtat s'adresse par requ$te à la Cour et. si cette requgte est 
transmise a la partie çléfendereçse, trois possibilités peuvent se prbmiter : 

n ~ ' E t a t  peut se reconnaihe astreint suivre le demandeur devant la 
C ~ u r  parce qu'il y a un Lien qui l'y oblige ; ou bien il eut opposer une d= exception d'incompétence ; au, enfin, malgr6 l'absence e lien qui l'oblige 
à suivre le demandeur devant la Cour, il peut, dans un cas donne, être 
disposé ZL venir devant eue. ii 

Avec tout le respect envers cette op*on du juge van Eysinga, nous 
croyons qu'il y a encore une autre possibilitP qui peut se présenter: 
L'gtat k qui la requGte manquant de fond a été transmise peut corn- 
pletcrnent ignorer ce fait de la trançmiçsiun de la requete. Peut-être 
n'accusera-t-il r n h e  pas G~eption, peiit-et re ne nommera-t-il méme 
pas son agent ; e t  si ç k t  un ktat qui n'est pas en droit d'ester en justice, 
il n'entreprendra rien pour obtenir ce statut. 

Sans doute, à consld&rer, une telie attitude n6gative de  é état bn 
question ne sonne peut-étre pas tout A fait agréablement aux oreilles, 
Mais il peut s'agir d'intdrèts tr&s graves. Le gouvernement d'un pays 



quelconque n'est j a m a i s  c;ompl&€ement souverain clans ses décisions : 
il cst Iksclave et le s d f e u r  des intérêts de son pays. 

Xous devons considérer si et quand le gonvernernent est en droit 
&ignorer la requtte qui lui est transmise, 

Une attitude ncgative envers la rcquête est, dans cerfahs cas assuré- 
ment, conforme aux principes du dmj t gée&al e t  surtout aussi au Statut 
de la Cour, 

Le Statut lui-rntme contient l'article 53, rii a été &di& pour le cas 
de l'absence de l'ktat de l'instance. Cet artic 9 e n'exdut pas qu'une telle 
attitude négative peut déjà commencer par le fait que l'gtat à qui la 
requ&te est transmise l'ignore complètement. 
En diffkrmtes occasions, dans les déhbhtians concernant le Rtgle- 

ment, les membres de la h u r  permanente de Justice sc sont mcupés 
aussi de cet article, 11. Huher a qualifie comme un acte extrêmement ' 

important et tréç avancd que le jugement par contumace, contre un 
etat, ait p trouver place dam le Statut, Jl appréciait cette diçposition 
rie t e k  façon non, pas pour marquer son éthnnement q u ' u  Etat piit 
ignorer la requète transmise ; mais que Je Statut ait troirv4 le courage 
de permettre à la Cour de procéder meme en l'absence d'un État. 

En tout a s ,  il semble ressortir rfe cet état de choses que, dans le 
domaine international, la question du conlmpt oJ Coawf ne se prise pas 
i+so facb si I'Etat htdressk  juge ndcessnire de se comporter de cette 
façon . 

J3ien entendu, çi un gtat se decide à prendre une telle attitude, il 
derrra avoir des raisons sufisantes pour le faire, Nom croyons pouvoir 
dire que de telles raisons peuvent exister dans un cas déteminb, 

Les a ~ t e s  juridiques sont soumis aussi, même en droit international, 
m x  rhgles gênérales deleus d i d i t é  et de leur nullité. La nullité peut etre 
absolue, Z'irfégulasith de l'acte peut 6tre si compl6te que lbcte est 
inexistant de plein droit. 

C'est surtout la doctrine fsanqaise qui a dgveloppé plus pardculih* 
ment la théorie des actes nds et non existants. MM. Basdevant e t  Politis 
ont soutenu en 1927, i l'occasion de l'affaire retentissante dite des optants 
Ixoilgroiç, la thèse de leur collègue M. Gaston J h e ,  appliquée au cas eu 
question, que K l'acte rioit 6tre tenu pour inexistant en tant qu'acte 
jiiridique. II n'eçt pas besriin qukzirie autorité publique, un jnga 
constatent cette inexistence. L'acte ne produira aucun des effets j uri- 
diques voulus par son auteur. IJ 

M. Anzilotti souligne, dans l'affaire 53 de la Cour permanente, que 
I 'x tc  inexistant est celui où l'&ment essentid manque, 

Or, il nous semble bien que la requête britannique, au moment où 
elle a ét6 transmise au Gouvernement albanais, a bien pu étre considérée 
par ce Gouvernement comme u n  acte inexistant e t  dépourvu d'aucun 
effet jmidique, 43s éléments essentiels ngcessaltes A sa validitk man- 
quaient à la requête britannique lorsqnkelle a été transmise au Gouver- 
nement albanais. C'était une piece unilatérale conçue sans aucun accord 
avec le Gouvernement albanais. Il n'est même pas nPcessaire de 
mentionner qu'elle se réclamait d'une lettre morte. 

Le Gouvernement albanais aurait 6t& dans son droit de la classer tout 
simplemat, et, si la Cour avait voulu procider dans nne telie hypothéise, 
cûnfonn4ment i l'article 53 du Statut, c'est-&.dire l'Albanie étant 
absente de S'instance, sans doute aurait-elle mis au bas de la requete, 
d'une fapn bien lisible, le mat w niant n. 



: ~oi ie fo i s ,  la Cour n'aurait méme pas pu mcéder ainsi, I'Aibanie 
n'étant pas A cette époque un Gtat A mgme 'ester en justice devani: 
la Cour. 

X 
D'autre part, il &.tait possible au Goumnement dbanais; cette 

&poque-là, d: contidgrer lkttitude prendre à I'kgard de la requdte avec 
une entière Ilberté de décision et de mouvement. En effet, le Gouverne- 
ment albanais ne sxétait pas encare, jusqu'au z juillet dernier, prononcé 
sur la question de savoir s'il accepterait on non la recommandation 
du Conseil de Sécurité du g avril dernier. Meme sen représentant devant 
le h e i l  de Sécuriti s'est $rcinonc6 seulement une fois an sujet de cette 
recommandation, e t  ce fut dans le sens nkatif. 

Les choses se présentant ainsi, je crois qu'on n'a pas appr4dé suffi- 
samment jusque& présent l'attitude prise par le Gouvernement albanais, 

Malgré toutes ces conditions de. nullit&, mal@ les circonstances 
lui laissant toute Liberté, le Gotivernernent albanais s'est decide ?i . 
prksenter devant 3% Cour. Poui- agis ainsi, le Gouvernement albanais 
considérait dm raisons et  des motifs d'ordre divers : le respect envers 
la justicc internationale et la confiance dans la Cour, dfnne part, et, 
d'autre part, le désir de contribuer à la collahoration pacifique entre 
les riations. 

filais tout en d6clarmt pue, pour des raisons de cet ordre, il était 
pxet à se présenter devant la Cour, le Gouvernement dbanais n'entendait 
pas naturellement 'passer I1é.pange sur le procéde brj tannique ent achk, 
sous plusieurs chefs, de nullit6 et de vice de forme. 
' 

C'est ~ourqrioi, a marne temps qdil sse déclarait etre prét A paraître 
devant la Cour, le Gouvernement albanais. a, dans la. plime suivant 
immédiatement, formule les r&serves les plus expreçses sur la façon 
dont le Gouvtrncment britannique a saisi la Cour, en application de la 
recommandation du Conseil du g avril dernier. 

La lettre du z jitiiie-t caract&ise elle-même ses d m e s  c c m e  les 
plus expresse';. De plus, la lettre ne s'est paç contentée de les exprimer 
sous la forme habitrielle, comme par exemple ; a sous toutes réserves n, 
mais elle dEfLnit exactement l'objet sur lequel les réserves. portent, a 
savoir : u sur la façon dont le Gouvernement britannique a voulu saisir 
la Cour M. 

Ce qui caracterise les Observations dn ~olve rnement  britannique du 
20 janvier, c'est qu'elles passent nos rCserves sous silence. 

Je me permets ici d'attirer l'attention de la Cour sur le paragraphe 9, 
lit. g, des Observations du 20 janvier : u m&me si - ce qui est contesté 
par le Gouvernement britanniqac - la mdthode adoptée pour intro- 
duire la présente instance comportait une irrégulixité qiidcanque de 
forme, tette Isrégularitk a kt4 rkpar4e parce que Ie Gorivernement 
aibanais par sa lettre du z juillet 1947 a renoncé a tonte objection et 
a admis la cornpetence de la Cour pi. 

Eh bien, le Gouvernement aIbanais s'est déclaré textuellement, 
malgré les irrégularitls, prét à aller devant /a Cour, m a i s  en formulant 
en nierne temps Les réserves les plus expresses sur la faqun dont le 
Gouvernement britannique a vodu saisir la Cour. 
On voit bien qile le prolil&mé que pose. notre exception n'est pas 

simplement le problème de fa compAtence de la juridiction de la Cour, 
comme les Observations du Gouvernement du Royaume-Uni voudraient 
le faire enteache. 1 

1 



Je me permets tle me r b c b e r  de l'opinion de M. Witenberg, l'auteur 
.polonais qui a &tudi& la question de la recevabilit6 en droit international 
pIus particuliérement, M. Witenberg a professé k La Haye vers 1932 
un cours très indructif, e t  il a publie en 1937 un livre consacré CL ces 
questions. Voici comment il s'exprime ; 

a La tendance trCs nette de nombreux tribunaux 'iriternationau~r 
'eçt de rattacher A la notion de cornp&tence, les stipulations de toute 
nature conditionnant l'action en justice comme les règles de forme, de 
délai, la règle d'épriisement des voies de recours interms, les conditions 
de nationalité .... 11 convient en réalité de lutter contre cttte tendance 
qui, brouillafit tout, ne peut qur nuire au progrès de l'arbitrage inter- 
national. En examinant Is thkorie de la recevabilite d a  réclamations 
internationales, on verra que la cûmp&tence n'est qu'une des conditions 
entre diverses autres aiixquelles est subordonn6e la recevabilitk. j i  

(1. C. Inlitenberg, L'O~ga.~p.isali~n jZFdici~i~6, la Procédure el Ica Sentence 
intarmrtatio7eale5, 15437~ pp- roo ci sqy.) 

Je suis ainsi arrivé a la fin des parties que nous* considérons comme 
Ies plus importantes pour ia thèse du Gouvernement albanais. 
. Je me permets maintenant briévenlent: de me prononcer au sujet 
des arr2ts de la Cour que les Observations du Gouvernement britannique 
du zo janvier citent dans leur paragraphe 10, bien que ce soit pfutdt 
une discussion dockinale et çavmte qui pourrait se développer sur8 les 
conceptions que I'on pourrait avoir au sujet de ces arrêts. 

Nous acceptons naturellement tout ce que la Cour permanente dit 
dans ces arrets cités par le Gauvemtment britannique. filais nous faisons 
observer que, pour la phpari, ces arrêts concernent des points, soit 
de fait, soit de droit, clai sont diffhents de notre affaire. 

Je me permets à cet kgard dc faire une remarque au sujet de 
1'ArrGi no z rendu dans l'affaire de compétence Mavrommatis. A la 
page r3 de l'édition française des Obscwations du ao janvier, le Gauver- 
nemcnt britannique a cité certaines parties de cet arrêt. Dans cette 
affaire, les instruments en question nketaient pas encore en vigueur lors 
de la prhentation de la requ&te 1s Cour ; mais il aurait été possible 
POUT la partie demanderesse de prkenter a nouveau sa reqiiête dans 
les mêmes ternes,  après l'entrée en vigueur du Traité de Lausanne, 
- Or, il est certain que le Gouvernement britannique ne pourra jamais 
présenter sa requête dans lcs mgmes termçs aussitôt qlle notre excep- 
tion préliminaire aura et6 acceptée par In Cotir. Ce n'est p x  b i g  isa idclla, 
cela doit être iinc autre rna~iihre de saisir la Cour, par la notification 
du compromis, X'1 concliit : l'affaire Mavrommatis, Arrêt no 2, n'a aucun 
rappmt avec noire affaire. 

Je me permets encore de mentionner ici SArret no x2 cité sous les 
paragraphes a) et: b ) ,  pages 8 ~t 9, de I'éditiun française desdites Obser- 
vations, Cet arr8t contient kgalement des passages qui, d'après le texte 
prodilit par le Gouvernement britanniqiie, sont sans rapport avec nofxe 
affaire. 

Mais l'Arrêt no xz, aux pages 24 et 25, contient certains considCrants 
de ia Cour permanente qui me semblent autrement importants pour 
mitre affaire que les passages cités par le Gaizvernement britannique. 
L'affaire était simple : Sagent polonais a plaidé l'incompétence alors 
que les débats oraux sur le fond touchaient presque a leur fin. La Cour 
a alors dit à l'agent polonais : vous avez introduit votre exception 



d'incompétence trop tardivement. L'erreur Stait de itemander une 
décision sur Ie fond sans faire de résmes A l'6gard de la compétence. 
La juridiction de la Cour a été acceptée sans autre par le fait d'avoir 
plaidé le fond sans seserver la cpiestion.de compétence. L'agent polo- 
nais dans l'affaire no rz aurait bien sauvega~dé les inter@& de son pays 
en faisant à tmps des rkems ngcesçaires. 

Mais c'est ce qu'a fait, mwtatis m~dalarkiç, Is Gsu~~emment aibanais. 
Ii a, dan5 sa lettre du z juillet, exprimé sa,volont& de pa~aitre devant 
la Cour, rna is  en faisant immédiatement les résewes les plus expresses 
et en dtf.firiissant l'objet sur Ieqnel clle porte, savoir Ia façon clont le 
Gouvernement du Royaume-Uni a tenté de.saisir la Cour, 

Monsieur le Président, j'arrive à la fin de mes explications. 
Ce serait rn6cannaitre la port& de Yexception. préliminaire albanaise 

si l'on voulait la classifm comme de p m  fame, comme une chic;arie 
procédurière. 

Au cours de lliistoire, l'Angleterre a cnslign6 au mande & respecter 
MG m1e 01 dam. 

Nous sommes sfirs que nos éminents adversaires comprendront le 
désir que nous avons d'&tre traiMs, nous aussi et sus le plan int emational, 
in. due procws O/ baw. 

Les formes juridiques et surtout !a proddiire contentieuse ont d'autres 
' 

raisons qae Pa forne seule. La forme sauvegarde ici de profonds intérêts 
sociaux e t  est indispensable k l'organisation dqable de la sacihté humaine. 

Le refus du Gouvernement albanais d'accepter la requête britan- 
nique lui est ed effet imposé par CIES raisons d'une portce matériefle e t  
de politique générale considérables. . 
C est, en premier lieu, le souci im@& de sauvegarder la dignitt 

de 1'Etat albanais. 
Un petit État pourrait fadanent perdre le respect qui lni est néces- 

saire dam la famille des nations s'il etait permis A n'impoI.te quel Etat 
plus puissant de le traiter sans fapn. 

Ce souci de dignité se rattache étroitemerit 9 la nkssité pour le 
Gouvernement albanais de veiller sur son istatut d'dgalité parmi les 
hgaux, et ce principe cr'i.galité s'impose surtout en rnatiere judiciaire. 
C'est vraiment le seul terrain oh l'égalité: entrè Les &ats peut Ctre respec- 
t& enfibrement ; mais eile doit 1'6 tre par ifi +a~fis .nom habet zm@riwm~ 
D'ailleurs, l'article 3 j. paragraplie z, dir Statut mentionne expreshent 
le principe de l'égalité quand il s'agit d'un Ptat non membre devant 
la Cour. 

j'arrïve, sous l'angle de cette id&, B iiqe conclusion ptaiique : le 
Gouvernement albanais ne peut admettre qu'une définition de l'objet 
dzl diffcrerid dans l'affaire premte soit faite par le Gouvernement du 
Royaume-Uni unilat6ralernent comme il a entrepris de le faire dans 
sarequête. L'kgalité des parties dans I'iilstance introduite doit se traduire 
anssi par 1'i:labotation en commun des questions qui doivent etre sou- 
mises S la Cour. En m6me temps, un tel procedé wt seul conforme A la 
recommandation du Conseil de Çkcutité et  au Statut de la Cour, comme 
je me suis permis de chercher i le démontrer. 
. Nonsieur le Président, Messieurs de la Cou, je vous remercie 
respectnemrnent de l'indulgence que vous avez pretée 'a notre 
exposé dejk trop long. J'ai dit. 

! 
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3.'-~TATEMENT BY SIR HARTLTSY SHAWCROSS 

May it please the Court. 'I should Bke, if I may, at the outset, to 
make some observations a£ a rat her ge'eneral cliamçter arising direm 
from the 1s t  remarks tvhich -rvere made by my leamed colleagtre, the 
Connsel for the Covernrnent of Alhania. 1 want in the cnurçe of what 
1 say to thsuw out a suggestion which I hope will not lx rtsented, becaum 
it is meant to be helpful-helpful to the Government of Albania, hdpful 
t o  the cause of whicli the Counsel for  the Government of Aibania has 
just been speaking, the cause of maintaining and strengthening the 
rnle of law, and fielpful to this Court in enabling it t o  get d o m  to the 
actud realities of this important matter. 

Noiv, MT. Pdesidont, avhen 1 liçtened ta the leamd a r p e n t  whlch 
was addressecl t o  the Tribunal this morning and yesterclay and on 
'IBursday afternoon, the= was all the time çtill ecl-ioiq in my ears the 
noble T V O T ~ S  of the Agent of the Govcr~ment of Albania in his orighd 
feEicitatory speech, and indeed alw the stnternents ~vhicli m y  learned 
friend Professor VachoF made not once but  many timeç, when he said 
that the G o v e r n e n t  of -4lbania Uitended and intends t o  observe in 
the lettes and in the spirit the recommendation of the Secunty Council. 

1 must confcss, Mr. President, that 1 was a liitle puzzleEl by it ail. 
1 really was : 1 bope that you wiU not think that I am saying this in 
any spirit of levity. 1 \vas not really quite sure whak d l  this long 
discussian was about, 1 do not mean by tbat that I do not under- 
stand fully the legd argument wliich has been so clearrly presented 
'by Professor VochoE, and I should like, if 1 may do so without imper- 
tinence, tci say hotv much 1 and my colleagues appreciate the cour- 
tesy and the care, the sbtlity and the inoderatilin. with which Professor 
VochoC has  gresentecl his case. But aU tlie same, having listened to 
it rnost casefuiIy and m a t  anxiously, and bearing in mirid the origind 
comments which wcre made about this rnattcr, I stili am not quite 
srne why all this time i s  being occupied by this di5cussion. 1 have 
listened to  these learned arvrnents. but the more I listened the more 
my wonder grew whethes al1 t h  debate is not redly completely 
academic. 

Of course, the Grivemment of Albanîa is f d y  entitled, if it wishes 
so to do, to plead that this High Tribrrnal has no jurisdiction t o  try 
'tliis case. That is- exactly what one would expect the Govetnrnent 
of Atbania t o  da if its real desire were to avoid any i udicid investigation 
of the grave rnatters tvhich are in issue here. It çays, however, that 
that is not its desire. It says that it isanxious that this dispute about 
what happened in the Çorfu Channel should be füUy investigated by 
this Court. It has used hïgh soiilidhg phrases. It says that i t  js 
"pmfoundly convinced of the justice of its case" and t b t  it is resolved 



"to neglect no opportunity of giving evidence of its devotion to the 
principles of the peaceful settlement of dispntes". and so on. Indeed, 
the Court could welP undentand that the Government of Aibania mnst 
wish very earncstly ta exrinerate. itselE from any c~mplicitp in the 
odiotis cr ime rvhich was cornmittedi by someone, in waters so close . 
t o  the shores of Albmîa. 

NOW, if the Government of Albania does desire to have this matter 
investigated, what is al1 this about ? The Government of Albania is 
here, the Govetnrnent of the United Kingdom is here; the issue has 
been defined by tile Resoltition of the Securîty Councii ; the Tribunal 
is ready. %y should we not go on t o  dm1 with the mal merits of 
t.3 dispute ? 

I listened, and Iistened very carefally, foi the ream.  It was çtated 
-in a phrase at the heginning of the observations of the Agent for the 
Govesment of Albania, and it wxs stated in1 a phrasc juçt a few minates 
ago as Professor VochoZ conclnded his address. Apparently the reason 
for this rcliminary objmtionis çome feeling abwt prestige, the prestige 
of the Zovernment of Nbania-prestige, that strange and i&e con- 
ception urhich, unfortunately, has done so much in the past t o  cinbitter 
international relations and ta C ~ Q W  jealousies md misundersbndings. 

Naw, 1 understand prestjgc, but there is really no occasion for us 
t o  worrfr about matters of prestige in tks casc. I f  tQe Goverment 
of Albania thinkç that the prestige of its country is involvcd hy its 
çrtbrnit ting te compulsory jurisdiction-something t hat the  Gavem- 
ment of the United Kingdom has done for eighteen years-let tlie 
Gavernrnerit of Albania, whilst still maintainhg its objection to any 
question of comptilsory jurisdiction, submit volwitdly to the Court's 
irivestigaf ion of t l~is disrp~tte. 

The United Kingdom Government 'is $nite confident that this 
,Tribunal is nosv fully seizcd of this case, and that it has an unquestion- 
able jurisdiction to try it ; and in due course I shaIl go on to argue that 
proposition and to attempt to convince th& Tribunal that it is right. 

But I çlo net want to  insist upon that. Mg Government does not 
want t o  attach any prestige importance ta establisking the validity 
of the position ih ich  we took up when Ive madc mir original application 
to the Court, Governments and corntries which are confident of fheir 
position do not need to preoccupy themselves tvïth questions of prestige. 
If to-day the  Governmnt of Albania is willing to do what 1 mther 
gat1zered from the remarks made by Professor VochaC rnigl~t be the 
case, if jt is wjlling to do, what we say it did do in any event by 
that lettw of the 2nd July of 1st yem, if i t  is willing, to-day, vt i l~~n-  
tarily to accttpt the juridiction af the Coud, whilçt of course main- 
taining its positioti that the Court is not comptent to wmpel it to 
appem, thw, sa far as any question of cornpetence i s  çoncerned, so 
far as tcncerris the crimpulsQry jnrisdiction of this Co&, so far as 
concernç the obligatory &ect of Article 25,  of tlic Chartrtcr-al1 these 
rnatters go. Cedit qusslio. %me othcr day between some other 
parties in some other. case the Court may have to consider them, but 
for the purpose of th& case we c m  put them completely aside. . 

Inded,  MT. Presldent, 1 go further. On Thursday we-I sa "we" . 6 becau se 1 mean my Çovem,ment, myself, and the Agent af the overn- 
ment of Alhania-paid much Lip service to the principles of the judi~ial 
settIement of disputes and the importance of extending tlie jurisdiction 



of this Court. H m  better muld we demonstratean effective and- 
dramatic demonstration-that it was not merely Zip service, but that 
m rneant what said, than by both of us freeLy and equauy, s u b  
mitting this rnatter vol~intarily to  the jurisdiction of this Court ? 

If the Goverornent of -4Ibaniri says, as it did say in the last 
ten minlites, that a special agreement 1s requi~ed, I offer here and now 
to enter into that speçiaI agreement. There is no diffimlty. There 
is no formdity about it. It rvants only twen t y or thirty words : "The 
Agent of the Çovcrnment of Altimis and the Agent of the Goveqment 
of the United Kingdom on behalf of their respective Gol~ermnents 
agrm that the dispute formulated and defmed in the Resolution of 
the Stcurity Conncil of the 9th Al~sil, rg47, shall stand referred to tlie . 
Court of International Justice." Thase are the nnly cvords that are 
necesSv; thete is no need ts introduce any artificial difficulties, and 
that agreement codd be signed at once and tlris Court could be invested 
rvith an undoiibted voluntary jurisdiction. 

1 t b o w  that out, RSr. President, not as a challenge-because this 
is not the occasion to rnake, challenges-but as an offer which 1 hope 
lwill be considered by tlie Government of Aibania in the spirit in which 
it is made, WC do not, of course, expect an ansiver te-day, but 
to-morrow i s  Sunday and the Court will aat be sitting. But th: tele- 
phones wrll be ~vorking. The Agent of the Govemment of -4lbânia 
can obtain, instnlctions, and if his Government accepts the suggestion, 
then an Munday morning we çan sign the agreement and the Court 
can then make suck orders as it thinkç right for the further hearing of 
tlzis case liereafker. 

Then d tliis discussion about Article 25 of the Charter and Artide 36 
of tlie Statute nnd what ttsornebrsdy said in S m  Francisco a d  .wbat 
somebody else wrate at iturnbarion Oaks-all that çan be put on 
one side. If, on the otlier Iiand, the Government of Alhania says that 
I t  is not  prepared to take that course, then of course this case witl 
continue in the ordinary way and the Court wiil eventnally pronounce 
judgment upon tliis preliminary objection ; but we shall at least be 
able to go on without t he  pretcnce, rvikhfiout any further pretence, tlrat 

. the Government of Albania really desires the circumstmccs of this 
grave rnrttter tto be investigated by the Court, 

Now, Mr. President, I leave any reference ta the motive behini the 
prelimintiry objection of the Government of Aihania and 1 mme to 
tlie substance of the matter, the vdldity of the objection which the 
Government of Albania seekç t o  make. I t 'may be that the Govern- 
ment of Albania will respond to idle suggestion that: 1 have jmt made, 
anci if - i  t dues It w o d d  do a great deal to crcate a bettbr understanding 
in international affairs. If it does responti to that suggestion, it rviIl 
not be aecessar~ for the Tribunal to  decide any of these questions, 
but, in the meantirne, in order that the tirne of the Court will not be 
wasted, we inust go on with -ille argument in order to establish the 
cornpetcnce of the Court in the event of the Albanian Government not 
being prepared ta enter into a special agreement. 

I hope the'Tribuna1 wilE not think f ~ o m  the remarks which 3: 11am 
made that I in an way unclerrate the importance of this objection if 
the Governen t  o Y Albania peeists os thnt I in any way dispute the  
right to make a technical objection of this sort. .Yt is Erue, of course, 
that the rnatter f i c h  you are told you have no jurisdiction $0 consider 



concerns the rnnrder of forty-four British sailors, and that is the kind 
of thing-thk is why I mention it-which in the absence of any methûd 
of judicial çettlement constitutes, or- codd çonstitute, a grave threat 
t o international peace, 
1 suppose tliat people who ase rnoE faniiliar with the jurisdIctiori of 

national than of international tribunal5 rnust think it passing strange 
that the State which is accused of complicity in sueh a grave crime 
should be entitled to say to this, the highest Court of dl, that you 
cannet investigate it unlees that State consents. 1 do nut tab thht 
view. 1 do not find i t  stmge. That is exactly one of &e places 
where the mle of law in the international- field has not yet achieved 
the full application which we reognize ana give to it in the national 
sphere. 1 agree at once that if this Court is to extend its influence 
and Is  to increase the field of its activitie?, it is proloundly important 
Shat it should cla nothing to usurp a juridiction rvhich i t  does not 
clearly posscss. Howeves technical an objection to the j jurisdiction ma7 
be, and this one is exçeedingly technial, and howver lacking in ment 
it may be, and this one Is completely lacking in merit, none the less 
it would I-ie inimical to the establishment and maintenance of the rule 
of law in international affairç if this Court sought to exercise a juris- 
diction which had not in the first place been freely and voluntarily 
given to it by the nations of the rvorld. 1 do nat dispute fhat propo- 
sition ; indeed I emphasize it and assert it. But I assert aalso that it 
would be equallg inimid to the development of the rvork of t h 4  Court 
i f  it shrank from excrcising its jurisdiction in a case where i t  was çEear 
that the Statute, Charter, or the acts of the Parties had g i v ~ e  it a 
juridiction, 1 shall ask the Court to say that it is abundantly clear 
Ln this case that it is one which, botb by the ferms of the Statute and 
still more perhaps by aie acts of the Parties, the Court is fdly mm- 
petent to try. 

Let me say that I attach primary importance to the acts of the 
Parties. Let me deal with them. On the 9th April, 1947, the Securitp 
Councd passd a Resolutîori, about which you have hearcl so much, 
recanimmding that the dispute shoiild be immediately referred to 
the Court by the Parties. That Resoliition having been passed, we 
have to consider what action t ç i  take in regard to it. I do not know 
whether the Government of Albania mrisidered what action it should 
take, but in spite of t h e  fact that time dter  tirne in the murse of his 
speech CoumeI for the Government of Athnia said "we acçept the 
juriçdiction of the Court"-"we desire that  the dispute should be 
settled by it"*d "we daim to abida loyaLly by tlie decision of the 
Security Çouncil"-in spite of al1 this the Government of Mbania did 
not appem at any time to  liave considered what it was going to do to 
impiement the Remlution of the Security Çouncit. But we did. '6Ve 
considcred the matter and we thought--we may have been vvrong- 
that that Resolution gave rise to a mm &ry jurisdiction not mly 
in relation to the Government of Albania, g ut in relation to the Govern- 

- ment of the United Kingdom as ivell. FVe thought that Article zs 
applied. 1% thought that Article 36 of the Statute of the Court, whete 
it refers to matter5 specially provided for in the Charter, was alw 
involved. We fel t that we qere under a legal and cestainly under a 
rrioral duty t o  Esring this matter before the Court as quickly as we 
codd. We rnay have been wrong aboutlth&. I am not.çonceding 



that wts were ; on the conitrary, T shall argue with as much force as I: 
can command, that we were righk-bt~t we may have been wrong. If 
we were tvrong-and you are entitled t o  consider this in making up 
your rninds whether we were wrong. or not, because the wnduct of 
the parties tci a treaty is one of the means of interf-reting what the 
treaty reall prùvide%--we were certainly wrong in good Company, K since, as I s al1 show y u  beyond anv possibility of doubt, the Security 
Council thought, as we thought, and intended, as we understood they 
intended, tha t  this Reçolution should cseate an obligation and shsuldgive 
the Court a compuIsory jiitisdictirin. Tt is possible that the Security 
Council was wrong ; it i s  cissible that we were wsong ; it is possible 
that the Governrnent of E;bania alone was right ; but that is what 
the Court has to decide. 1 am merely saying this. 1 say It p r t l y  
because you \vil1 have t o  direct your min& to what the Security Council 
said about this in order to see ivhat is the proper interpretation t o  
put upon the Reçûlutian, and upan the articles of the Charter under 
which it was made, and I Say it also because it \vas suggested thai we 
on1 y thought of this quetion of ccimpulso~jr jiirisdiction alter the 
Albanian G o v m e n t  had made Its objection, and fhat what we were 
doing \vas a flagrant violation of the Reso'lution. One disposes of 
tbat at once by çaying that at the time the Remlution wss passed 
and on a subscqtrent uccasion when the dect had to be consrdered, 
the Security Council w l l ~  dearly of the opinion that the Remlution 
creatcd an obligation and gave this Caurt ,z Jurisdiction. We may 
have b m  wrmg about that, TV& r n q  have been mistaken in thinking, 
as the rest of the Çecurity Coiincil thought, that the effect af the Res- 
olr~tion ?vas really to put both PkrtLs, the United Kingdam Govern- 
ment and the Governen t  of ALbmia, in much the same position, as 
i f  both of them had signed the Optional Clause. We may bave been 
wrang, but that \vas tlie viev we took, and w e  f i l d  the application 
under Article 40 of the Statute. 

In pssing it may help the Court: if T indicate the cases In whiçb, 1 
shail submit, a country is mtitled to file an application under Article 40. 
I think it was suggested by rny leamed friend that there was only one 
such case, but in OUT subrnission there are four. One Is where the 
parties have signed the Optional Clause, The second is where there is 
some otl~er treaty involving compulmry arbiisation br the Court. 
The third, we shall submit, is wliere the Security Cound, by a valid 
resolution, impriçes an obligation to refer to the Court on a country 
which is bound b y  the resolution of the Security Council as hem the 
Governrnent of Aibania bcçame bound undcr Article 25 by the under- 
taking they gave whea they took part in the praceedings bfose the 
Security Cauncil. The fourth case is whete the SmuRty Council. by  
a vdid molution, provides for or recommends subdçjon of a dispute 
to the Court and thus attracts the provisions of Article 36 (1) of the 
Statute of the Court. 

we thought that we came under one or other, ~tnd, perhaps, more 
than one of these four Iieads, so WC submitted our application iinder 
Article 40. 

Assume for the purpose of this argument thai we wae  wrong. 1 
am not admitting it.  Bnt assume for the purpose of this are -  
ment that -thse was no ïegd right to submit an application under Art: 
icle 40, that the Rmlution af the Security Conncil was no more thad 



perçua~ive, and that not one of these four cases 1 have mentioned 
had in tact aisen. M7ha.t then wew the courses open ta the Govern- 
ment of .4lbmin? I think tliat the~e is no dispute between Courisel 
for the Eovemment of Alhania and mysdf in regard to *kat matter, 
but at al1 events t here were three quite simple. courses open which could 
easily have been selected and chosen. 

First of ail, if it had thought it ercpedicnt, .the Gevemment of Albanis, 
would have been entitled to  ignore thc cvhole thiag, It could bave 
refuse8 t o  appear. Et couid have put the application away some- 
where or tom it up  and thrown it into the ttfaste-paper basket, and on 
that viav this Court rriould then have had to deal witli the application 
and to satisfy itself ~vhether or not it wrts caaipetent to  try the case. 
On The hypothesis on ~vhicli 1 am arguing notv, that our appIication 
ivas in fac t ivrong, the Court woiild inevi tably lia ve corne t O f lie condu- 
sion that it had ne jurisdiction, which would have been an end of the 
matter. That was the h t  course. 

The second course \vas tliat the Government af Albania might have 
appeared and objectd to the jurisdictian-&pp~ing only in order 
to argue its objection on the grounds of cornpetence ; not suhmitting 
itself to the jurisdiction of the Court at all, bilt appearing before the 
Court in order to argue that tbe Court was not cornpetlent. Clearly 
that course rvas open to t he  Governmcnt of Albania if it cI.iose ta 
take it. 

The third course was that of appearing before the Court and, whiM 
objecting to any question of compulsory jusiscliction and reseiying its 
positioii in regard to the grounds upon which the conlpulsory juris- 
diction was alleged to cxist, submitting noire the less to a vol~txtary 
j urisdictioa of the Cotlrt, 
. Now that is the course which learned Coufisel for the Goverriment 
of Albaia  described as threwing a life-line. It was not perhaps a 
v q  happy metaphor tvhen orle considers'the circrirnstances of this 
case, but i t  Ras a vmy significant ancl important metaphor, and 1 
invite the '!Aibunal to a t t a~h  great importance to  it. What learned 
Çounsel for the Government of Albania said, you will rernember, mas 
that the British application was like a drowning man, It was in grave 
danger, but-and this is the  signficant tbg-it could be savtd Isy 
throwing a life-line. He said that the Government of Albania Iiad 
not t h r o m  a. life-line and did not intend fa do so, but it muId be saved 
by thrawing a life-Iine. I%at sttatement by the learnd Caunsel for 
the Government of Albania--and I a m  sure that such an obvioady 
important remark wodd not have been made without cmfd  consider- 
ation tù i t ç  signifrcance-that the British application \vas Iik'e a 
drowning man ~vho  could be saved by throxving a life-line, is, iii aur 
sthmissicrn, of great 'importance. We do not admit that thc British 
applicatipn w a  drownirig, but le certainly-asscrt that by theu, lettcx 
of the 2nd July I a s t  year the Governmeat of Albmia threw the neces- 
sary Ise-line. It is clexr, in my snbmiçsion-and I shaU develop ths 
B littte more later-that that course would, as indeed learnd Counsel 
for the Governrnent of Alhania conceded, give thc Court jurisdiction. 

T1.ie1.e- is nt, need whatever-and this seems t o  be very çleariy estab- 
lished by the jurisdicf ion of. the Court-for any spccial agreement. 
The old P m a n e n t  Caurt has said more than once that the Court's 
jurisdiction is not tû be subordkatecl t o  the use of partieula £mm, 
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and that is what one modd expect, if 1 may say so with respect, of this 
High 'fiiliunal, that it is not gokig ta have its jurisdiction aflected by 
mere technicalities ; that it will Imk a t  the substance of the matter 
and that it tvill disregard mere technical questions. If both parties 
appear before the Court, that has the equivalent e k t  sf a special 
agreement. These is no need for a written document if the intention 
.af bath parties is to  corne to the Court and let the Court try the case, 
That, we say, was the intention of the Goverment of All>anla in the 
letter of the 2nd J d y  of last p a r .  

1 said thete wwe three courses. There 3s a fourth c o r n ,  but it is 
a course which, in my submission, is clearl~ not open to a party before 
the Court. It is the course which the Gobeniment of Albania is now 
seekiog tù  pursue, the course of getting the )est of both tvorlds. It 
is the course of saying in one breatk that they are anxieus that the 
case should Isc triert and that they accept the juridiction of the Court 
( t h e  after time Coumel for the Government of Albania lias said in 
teins "Albania, as has been stated, açcepts the Court's jiurisdiction. 
We accept the Court's ju~isdiction"), and then saying in the next 
breath : " We object to the Court trying this case.'' That is an atiempt 
to blow hot and cold, and an attempt to get the best of both tvorlds, 
a course which i t  is not possible for a par& before this Coutt to adopt. 

(The PREXDENT asked if Sir Wartley Shamow woufd speak prhaps 
for a tm-minute period only, ço âs to  albw for the translation to 
take place before the Court adjouqed,) 
Sir Hartley SFLAWCROSS : If you plewe, Mr. President. 
WeU, 1 corne now tu the question : which of the three possible courses 

which wwe open t u  Albania did she, in fact, &do@ ? And that brhgs 
me to the letter of the 2nd July, N m  that brings me indeed ta what 
I submit t o  the Tribunal is r d l y  the crux, the corc, the central point 
in this case, and, indeed, the one point-perhaps tlie only point-that 
this Court need really concern itself with. Because i f  the Tribunal 
accepts the  view that I am going to put be fm it in regard to thi part 
of the case, thm the rest of the çae-all this long argument about 
Article 25 and Article 36, and d the rest of it-becornes beside the 
point, and it would not be necesçary for the Tribunal to decide those 
questions at all. I apprehend-1 da not know-but I apprchend- 
that if the Court i s  çatkfied that it has jurisdiction under .one head it 
tvill not go on t r ~  kvatigate the hypotheticd question whether it might 
also have jurisdiction under a numùer of other heads, If the Gurt 
is satisfied that by the act af the Parties here, a voluntary junsdiction 
has been created, fhen it remains interesting, but becornes academic, 
to consider whether thrre is also compulsory j urjsdiction arjsing for 
other reasons. FVell ilow, we haveliead, if 3: may çay so, al1 yesterday 
and to-day, very little about the letter of 2nd July. Periiaps that is 
not surpriiing when an exprienced and able advocate cornes up against 
a point which is obvimsly hopeless and unarguable : he glmses i t  over 
as quickly as he c m  and seeks to  detract attention irom it by daborate 
mgurnent about other matters that are not at issue at all, as, for instance, 
whether the ivard 

c?arties'' 
means parties, or something dse, 

" Learned Courisel or the G o m m e n t  of Albmia is a very exper- 
ienced advocale and he glossed river this letter as lightly as he possibly 

5 
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codd, but we reaiiy musf corne d o m  t o  earth now and look a t  the 
let ter and consider what, on 2nd jiily, 1947, the Govexnment of Albania 
said. They rnay have chariged their rninds since; there rnay have 
been reasons uthich led them-to alter theif position ; but what we are 
concerned with at the moment is what they then safd, 

I rnust now refer t o  the Ietter whiçh is set out in the annex to  the 
Observations which we.~ubmitted on rgth Jmq. I had perhaps 
better read the whole letter, although, of course,' l am caUing attentioli. 
to particulm parts of it. 1 do not w a t  t a  omit a n m n g  that  my 
friend might think material, and, for the purposes of the record, I mil1 
read the whole of it, so that ivhen the Court cornes to consider the 
matter, it will have t he  letter conveniently in the record. It is dated 
2nd J d y ,  1947 : . 

"Sir, 
. "1 h v e  the hoilour to cconfirm the receipt of the Application 
addressd by the Governrnent of the  United Ringdom to the Inter- 
nationd Court of Justice against the  Government of the People's 
Republic of Albania regatding the inciderits in the Strait of Corfu, of 
which Application you were good enough to  inforrn me hy your t e l epm 
of ~ 2 n d  May hst. 1 

"Having ~egat-d ta the contents of *the Applimtion, the Government 
of the  People's Republic of Albania desires to present to you the fol- 
lowjng statement and would requesi p u  t o  ùe good enough io bring 
it to the knowledge of the  Court : 

"The Government of the Peaple's Republic of Albani& h d s  itseff 
obljged to observe ; 
"1. T h d  the Government of the United ICingdom, in instituting 

proceedingç- before the Court, has nnot complied with the recornrnend- 
ation adopted by the Secdrity Coancil on 9th April, 1947~ whereby 
that body rect-rmmended 'that the Unitel Xhgdom and Albanian 
Govemments çhould immediately rrefer the dispute t o  tlie International 
Court of Justice in accordance with the pr~visions of the Statute of 
the Court'. 

"'TJie Albanian Governent considers th&, according both to  the 
Court's Statute and to  general international laav, in the absence of an 
acceptari= by Albania of Artide 36 of tlie Court's Statute or of any 
othm instrument of international law wheréby the Albanian Govern- 
ment might have accepted tl-ie compulsory jarisdiction of the Court, 
the Goverment of the United Ringdom wak not entitfed to refer this 
dispute to the Court by uniMeral applicaüon." 

: I corne now t i  tlie paragraphs to which 1 desire to  c d  particular 
attention, but pcrhaps before doing so 1 rnay make just this one c o i  
ment. Qnite obvioudp tlis letter had bwn very carefuily comidered: 
This is not a letter which was mitten by çome offrce-boy in a minor 
department of the Albanian Foreign Ofiîcem-; it k obvio~isly a letter 
which has been drafted by some international bwyer and puts the legal 
position v w  carefdly, and it m y  be co~rectly. This is a very care-. 
fully comiderecl docilment. After au, the Government ot Albarlia 
had bad arec rnoriths in which to consider Iibw they were going t o  carry 
out the request which the Secuzlty Council had inviteci them to cany 



out 'immediatelÿ, and when this letter wab wriften they had no doubt 
given very careful thought to their position. They say : 

"It would appear that the Govemment of the United Kingdom 
endeavours to jiistify this ptoceeding by irivoking ArLicie 25 of tlre 
Charter of the United Nations. 

"There c m ,  bowever, be no doubt that Article 25 of the Charter 
relates solely to decisions of the Security Council taken. on the basis 
of t he  pr~visIom of Chapter VIT of the Charter and does mot apply 
to xecommenclations made by the C ~ i u n c i i  with referace t o  the pacific 
settlerncnt of disputes, since such recommendations are not binding 
a d  consequentïy cannot âffard an indirect ba i s  for the compulsoqr 
jurisdiction of the Court, a juridiction whiçh càn ody ensue fnom 
ercplicit declarations made by States Parties to the Statute of the 
Court, in accordarice with ,4rticle 36, 3, of the Statute." 

The Court wjll sce from that that they draw a distinction bctwem 
Chapters VI and VI1 of the Charter. They are saying that  Article 25 
applies only to Chapter VIT, and has iio application at aU to Chapter VI. 

1 th;& that in viem of what yau have said to me, Mr, Presidexit, 
1 had bettes break off there f ~ r  the translation, because if 1 complete 
the r a d h g  of the, letter and my coments ,  I sb l l  go over the time 
allotted, 

May it please the Tribunal. T had been refemkrg tû the letter from 
the Albanian Governent of the and july of last year, and I had referred 
to prqraphs  I and z of thc letter, becairse I did not want it to be 
said that we had omitted ariything, That waç saîd this morning. It 
was said that in our submissions of 20th Januaq Ive had not dealt with 
the  express rwnrations tvhich were made by the Albanian Govern- 
m a t  iii its letter. 1 th* that the Jmrnecl Coufisel for the Aibanian 
Governmcnt cannoi have read aç careftilly as I would have hoped the 
submissions which we made. In pwagraph 4 mcl the subsequent 
paragtaphs, tire ilid in fact ded v e T  fully indeed with the reservations 
whiçh were made by the Government of Albania, and ive made corn- 
ment ori-them, camrnent which $vas set out in a niirnber of separate 
pagraphs-iri pitragraph g, for instance. in gteat dctail, 1 can only 
obscrve, in regard to that, that in his o ~ n  addresç the Iearned CounseE 
for AFbania did not seek ai ail to  attempt to traverse any of the corn- 
rnents wkch l e  made or the conclusions which tye put fnluard on this 
letter in OUT snbmission of 20th January. I think that he refersed 
t o  one of them quite hriefly, but for the rest he rlid not comment on 
them at dl. 

1 corne now to the third and fourth pwagraphs of the letter fiam 
the Albanian Govesnrnent, .vi.iich are the really important paragraphs 
to which I wiçh particularly to  direct the attention of the Court : 

"The Abanian Government considers that, accordhg to the terms 
cd the Security Corncil's recommendaiion of 9th April, 1947, the Govern- 
ment of the United Kingdom, before brhging the case before the 
Sn.ternationa1 of Justice, should have reached an understarirlitig 





if the Charter with re fe~nce  t o  the bhding character of the Secdtïg 
Council'ç recornmendations.'" 

What they are saying f hwe is quite phin, and it is perhaps an imper- 
tinence for me to paraphrase it t o  this Tribunal, because it is so char, 
They are saying : "Whilst we are agrming £0 apprar before the Court 
in this case, that, of course, must not be taken as admitting that we 
think that the United Kingdom Government have made their applic- 
ation in the  rîght n7ay. Still lesç must it be taken as adrnitting that 
there is any obligation as a result of resolutions paçsed under Article 25 
of the Charter. None the las,  rve appear, lvhile mking  these reserv- 
atfons clear," Then tliey go on to use a phrase which is of the utmost 
signifiwce. They say : 

"The Albanian Governent wishes tu emphasize khat iZs accept ance 
of the Court's jurisdiction for this c w  caunot wnstitute a precedent 
for the future." 

What on earth can thnt mean unles it rneans what it says? 
It says "cannot corlstitute a precedent for tlie friture". Of course 
it could not constitute a precedent for the fiittttr, if what they 
were in fact saying was that they were not going to acçept the jmis- 
diction of the Coilrt in this case at ail. If they were not going to 
accept the jksdiction of the Court in this case, there wonid be no 

. case t.0 conditute a premdent for the future, They are conceding that 
there is going to be a case, however, and they say : " We are accepting 
tlie jurisdiction ; rve are reserving these points of Iaw, but we are 
vdunt arii y aç,ceptisg t he  j urisdiction on the clear undersf anding, be 
it understood, that this form of p~ocedure to which we are voluntarily 
submitting must nat constitute my le@ precedent for the future. 
We must protect the future position of other parties, bnt  so fa as we 
are concerned, because -rve are so anxious t o  show the justice of our 
cause, and because ive are sesolved to neglect no ~pportunity of giving 
exp~ession to the p c i p l e s  of the pacific settEement of disputes, we 

, 
are prepated to appear, but we emphasiee that our açceptance of the 
Court's jurisdiction for this case cannot constitute a precedent for 
the future." They go on to say: 

"AccordingIy, 'the Govmmeat of the People's Republic of Albania 
has the honour to inform you that i t  appoints as i t s  Agent, ia accord- 
ance with Article 3 j, paragraph 3, of the Rules of Court, M. Kahreman 
Ylli, Rlj~listcr Plenipotentiay of AIbania in Paris.J' 

There it i s ,  Mr, President. If words do not, when they corne to be 
used by the Governmeilt of Albania, bse their ordina* signuicance. 
t i ~ e s e  words meant that whilçt the Goverment .of Aibania objectecl 
that the procecdings had been irregulas, and that Article z~ was not 
applicable, and whilst asserting that the case could nbt afford a precedent 
for the futare, it was waiving its objection and was elocting volun- 
tarily to appear, 

That was the view of that document which w u  ttaken by this Court 
at that t h e .  T venture t o  say that that miist be so, because of the 
course which was snbsequently faken. On 31St Jdy, after consul- 
tation tvith the Parties, certain pleadings werE ordered by the  Cou~t. 



f say "'after corrsultatioiz with the. Parties". 1 do not knaw-the 
Tribunal, of course, will have this irifomiation before it, but 1 do not 
possesç if-what f o m  the com~tltatt-tiûn with the Parties took. I n  
the case of t h c  United Kingdom, 1 thii~k that the  Agent was seen, and 
no doubt the  Agent of the  Albanian Government \vas also consulted; 
but at any rate this is  e q r e s s ~ d  in the order to have been done after 
consultatioii with the Parties. After t tliat consultation, an order 1%-as 
made by the 'Court tliat the United Ringdom Government should 
deliver a Mernorial, 1 tliink by a date in October, anci tl-iat the Albanian 
Government should deliver aziother Mernorial by . tlis 10th Deceder.  
If 4t had been appreciated by the Court at that t h ,  or if the Agent 
ha.d rnade it cleat at that tirne when Ire w m  tunsulted about this rnatter, 
that what the Government of Albmia was h i n g  was to  abject to the 
j urixiictian, i t is, 1 ventun respectfully t O subrnit, inçonceivable that 
the pleadings tvould have been ordered in that way, If the point 
had beeiz pesent to thn mind of the Court at that tirne; that ~vhat the 
Governrne~it of Albmia mas sayirig riTa$ ! 'Tou have no jurisdiction 
ta try this case", the Court would not have arderscl t h e  Government 
of t h e  Ilnit& Kingdam to  clelives a 3IIernarid on the: merits ; i t  tvorild 
lime ordered the Government of AIbania to deliver a hlcmorial on tlie 
questiun of jurisdiçtion. It dia not do that ; instead of tliat, it ardered - the Govemmcnt of tlie United Kingdom to deliver the first hfernorial 
on the rnerits, and ive diA that in perfect good faith, assuming that. the 
question of jurisdiction W ~ S  completely waived, and tljeri kve. rvaited. 

We waited through bctober and thrûugh Novernber mtil the day 
before tlie laçt day Qn \ilhich the Grsvernment of Altania wereentitled 
to deliwr a M m o ~ i a l  at dl. On the day hefore the last day on wl~ich 
they were entitled tri delitfer their Mernorial, ivaiting as we were for 
a Mernorial an the rnerits, we got thk preliminary objection to the 
jurisdict ion. 
- That is h0w tlie matter waç dealt with by the Court at that tirne. 
Kt is signifiant alsa, in rny respectfiil stibmission tu the Tribunal, that 
the Security Council :kt that time took thel rtietv that the Government 
of Albania had submittèd t o  the jurisdiction, The ,reason 1 say 
that is significant is this. In hterpreting the meaning of a partic- 
uhr treaty, amongst other metho& you are entifled to laok at the 
conduct of the parties to the treaty' to  see their in terpretaticin of wKat 
happened. 
. I should like to esplain t4 the Il'ribunal what the situation was at 
this tirne, becaa5e you may tliink that  the political background of 
this explains very clearly what has hxppened ui the c o w e  of th& case. 
At that time the Governent  of Albania \vas seeking election to  the 
United Nations aç a Member of t h e  United Nations, and one of the 
considerations whiçli \vas affecting the Security Couricil Zn deciding 

. whether or not tû recommend Alba-nia for rnembership, rvas whethei- 
or not Nbania had aqcepted the Resolution of the Seciitity Coumcil 
of the 9th hpril in regard to the sabmisçion of this matter to the Inter- 
national Court. The Sewrity Council liad several discussions ahout 
t h e  rnatter, and 1 am citing them now and am gaing ta read the para- 
p q h s  tu the Court. first of aPI as iiidicating wliat tiie Swuri tg CounciL 
understood the nature. of Albania's obligation tcr be under the 
Resolu tion athich tlley harE passed, and secondly as showing how the  
Secunty Gouncil urirlerstood, and were peynitted by the Government 



of Mbania to mderstand, the action which that Govament had 
takm bj7 her letter 01 the  2nd. July, 

1 am going t o  quote from the surnmary record of the 16th) 17th and 
18th Meetings of the Security Louncil Cornmittee on the admission 
of new Members, 1 den1 first \vit11 the r5tIl Meeting : 

"R!lr. de Souza Gomes stated that his Governrnent had always 
been in favour of universal membership of the United Nations. 
With regard to the application of thé People's Republic of Alballia, 
lie recallbd that Albania had b e n  invalved in the international 
controverçy rsgarding the incident in the Corfu Channel and 
that  the 9çurity Coumil, an gtli Aprif 1947, hatl recçrmmended 
that this case be referred to the InternationaI Court of Justice. 
On zznd May 1947, the Gavernment of the United Kingdom had 
applied to the International Court of *Justice." 

1 pausé there for a moment to remind you that this is tlie t l~ing we 
are said to have done in flagrant violation of the Resolutitsn of the 
Securily Gouncil, vet here is 1lI.r. de Souza Gomes calling the attention 
of the Security conncil to  wliat we had done. He goes on: 

"As yet, the Government of tlie People's Republic of Albmja 
had not undertaken m y  steps ta refer the case to the Court. He 
therefore proposeil that the Cornmittee should farmally ask the 
Albanian Government whether i t intendeci to accept the recom- 
mendation of the Security Council, The consideration of the 

- application of Albania shouEd be postwned until a reply hacl been 
received. Re pointed out that the admission to membership in 
the United Nations was not a right but a privilege. 
MT. El-Khouri askecl whether the Secretariat had any infom- 

ation on this question. 
Dr, Protitch referred t o  the nirrigendum tu warking papw 

No. 4, t o  the  effect that the Yeoplèk R~epuhlic of Aibania had not 
;?et inade a y  application to the International Court of Justice. 
'That did not mean t h a t  the Albanian Crovernment had mfused 
to accept the recormnendation clf the Security Gouncil. 

Colonel Hodgson remlIed that with respect to the incident in 
the Corlu Chamel on 9th April, the Security Council had recom- 
mended that hoth States im'meediately refer the case to the Inter- 

- national Co~irt OC Jiistice. Three rnonths l~ad passed since then. ... 
Before stating its opinion on the admission of the People's 

Republic of Albania, his Government wanted a satiçfactoy answer 
from tlie Albanian Government to t h e  end that they wauPd apply 
to tlie International Court of Justice in the case of the incident 
in the ÇorIu Channel, and likewise that they wodd complÿ with 
the reçolüitions adopted by the  Security Council in the Greek 
question." 

Then there is a remark by Kr. Raynor, but &fore that MT. Ifindelen 
said lie favoured the pmposd submitted by Mr. de Soma Gomes to 
postpom the examination of the application of the People's Republic 
of Albania until furthet information had been received from the Alba- 
nian Government. Rtr. Raynor, the United States representative, 
said that his Government iavoured the proposa1 subrnitted by Mr. de 



Soma Gomes, and he suggesfed the fallowing warding for the letter 
t o  be sent to the Albanian Goverment r 

"Does Albania intend, in accordaice with mord and legal 
obligations undertaken bg Albania prior tu the Security Çouncil 
cliscussion of t h e  United Kingdom cornplaint, to  respect and c a q r  . eut the Council reçornrnendat ion tl~at the Corfu dispute be referred 
to the Tntetnational Court of Justice 7" 

Clearly Mr. Raynor was under the impr&sian, rightly or wrongly, 
that there was not merely a moral but a legal obligation on AIbania 
ta do so. 

Mr. Ordonneau said that the position of France was the same. He 
went on : 

"Howmer, the incident in the Co& Channel must be t&n 
into consideration. .He thmefore thought that the Cornmittee 
had tu  be very meful mnerning the -Albanian application, and 
he was in agreement \t7ith the proposais submitted l>y Mr. de %ma 
Gomes,' ' 

Thatwaswhat happenecl at thez6th Meeting. Then they adjourned 
tintil the 17th Meeting, Thar was held on ~ 3 r d  July, so that the 
16th Meeting, altliough 1 have not got the date of it, mast have bem 
before that. k5re will ascertain the date. The ~ 7 t h  Meeting was held 
on the 23rd Jdy, and at it Mr. Kasilnikov çpoke ratrier on the merits 
of .the dispute, and I shall not read that at  the moment, but Mr. Raynor 
interveiled on beùalf of the Gtivernment .af the United States. TIie 
record says : 1 

"Mr. Raynor did not wish to a n m i  Mr. Kraçilnikov in great 
detail, as he co~sidered most of his statement to be i r devan t -  
His Government [the U.S. Government] had doubts with regard 
ta the peace-loving nature of Albania and ber ability and wilIing- 

- nesstocmyoi i t theobi igat lomçon~inediatheChrt r terfor the  - 
folIowing maçons.'" I 

"Thirdly, in the case of the incidents in the Corfu Channel, the 
Albanian Governrricnt had *cep ted the provisions for pacific 
settlement under Article 35 of the Charter, but aç yet had not 
made application t o  the International Court of Justice," 

Mr. Nisot said he thought it important t o  lnow if Albania intended 
to comply with the recommendatian of the Secnrity Council with 
regard fo incidents in the CorRi Chanrlel. Ber attitude theteon, he 
said, tvçiuld be an dement for the appciation of the question whethet 
she wuld be considered as willing to cary out her obligations. 

- Then the Chairman read out the draft of: the proposed ietter, as 
foIlows : 

"Sir, I 

I have the honour to  inform you that duhg the reinamination 
of the application of the People's Republiç of Albania for mernber- 

. ship in the United Nations, several points were raised by the 
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various Members of the United Nations. The Cornmittee on the 
Admission of New Members wauld be appreciative if you would 
be khd enorigh tr, supply some aclditional information on the fol- 
lowing points, tri assist the Cornmittee in preparing its report : 
1. Does Albania intend, in acct-irdance with mord and legal 

obligations undertaken by Albania prior to the Security Council 
discussion of the United Khgclom cornplaint, to respect and c a r y  
out the Councit recornrnendation ihat the Corfu dispute be referred 
to the International Court of Justice ? 
2. If 50, nt rvhat tirne and by what procedure does Albania 

intend to comply with this rccommendation ? "  

Then Mr. Xrash&ov said that his Governent 

"did not consider it necessarp to send any letter of tliat kind, as 
the Government of Albania knew its obligations tmvards the 
U d e d  Nations and the Security Council and dicl not ried t o  be 
rernii~ded of tiiern", 

The Soviet delegate considered tiiat Albania stmd in no need af 
b i n g  r d n d e d  of the need to discharge her obligations under the 
Charter. Re cIearly regarcled the matter as an obligation under the 
Charter, and in another passage he made that even more ç l w ,  where 
he says : "'The Albanian Governmei~t is evidentJy aware of its obliga- 
tions, and t h e  is no necessity vuhatever to  send a telegram to the 
Albanian Governrrient, as the represmtatives of Brazil and tht! United 
States have, with the support of other repesentatives, proposenl. " a 

The 18th Meeting was held on the 28th July, ancl the 17thJlleeting 
apparently cunclwded without any final decision as to the farm of the 
letter which was t o  be sent. By the 18th Meeting on the 28th Juljf, 
the n e d  for çeading a letter hacl passecl, because for solne reason-1 
am not sure why, na doubt in resjmnse to somc inquiry by the Secret- 
ariat-tlre learned Xegistrar of this COL& sent to  the Secretary-General 
of the United Nations a telegram which set out substantially in full 
the lettcr which had becn received from the Government of AIbania- 
t h e  letter of the 2nd July. I da nat think 1 need read the telegram, 
because it sets out the whole of the matenal parts of the letter very 
fully, and 1 must say it very fairiy drxivs attention ta the reservatians 
which were made in the Ictter. It is, with perliaps one m i n a  and 
unimportant- omission, a cemplete account and çopy of the letter which 
had been received. That telegram, having becn received by the 
seczrrity Corncil, the Securitlr Couc i l  proceeded to consider the maiter 
in the light of the information which the letter ctsntained. 

The Chaiman pointed out the relevance of the telegram with regard 
to the drnft letter which the Cornmittee proposecl to send to the Govern- 
ment of Albania, as the cablegram clearly sho~ved that the Albanian 
Goveirnment had acceptsd the Security Coo ncil's recommendatiom . 
He asked the members of the Cornmittee to state th& points of view 
regarding the proposecl letter and the application of Albania. 

ATr. Gomes, who had said that before it was reçommended that 
Albania çhauld be put fornard for rnemkrship they had to  be satisfied 
that she was going to  carry out her obligations, said "that he kvas sakis- 
fied with the- information received fton-i the Regishy of tlie Interna- 
tional Court. It \vas no longer necessary to send tlie prqased letter. 
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He o h t d  out that the,teIegrarn clid not clarîfy al1 points on which 
doi~ g t existed-doubts existed on trther points as well-and could not 
prejudge the opinion of the Committee regarding Albania's admission 
t o  the United h'ations." Mr. Raynor and Mr. Lawford agreed wlth 
the statement made by Mr. &mes. Dr. Hsu agreed that tliere w a s  no 
longer any reason to send the proposed letter. He said that in vktv 
of the nerv situation 11e cotdd sttite that his Governmcnt rnaintârned 
the same attitude towards ,4lbania's application for rnembership as 
1 s t  year. Mr. Nisot greeted tlie infamation given in the telegrrtm, 
Although Albania's accgtance of the jurisdîctiorz. of the Caurt was 
+n important element, it sliould not prejudge lier admission. The 
application requixed fusther study. Mr. Krasilnikov stated that 
"Albania" sacceptance of the jurlsdiction of the International Court 
fnlly siibstmtiated I-iis contention at the iast meeting that accusations 
against the Albanian Goverment were unfounded". The Chairman, 
speaking as the seprwentative of Polarid, agseed that 'fthe telegram 
proved thak the Alhmian Government able and svitling to fdfil 
i t s  obligations under the Charter. It was a good sign that this telegrarn 
had Been sent before the Cornmittee l-iad made any enquiry-" The 
Court may think tli,zt that  iis a little significant. He reaffirrned his 
Government's support of tl-ie Albanian application. 

Later on, in connexion with another part of the case, I s h d  mail 
to  y u  ~stracts from the minutes of the Security &uncil Meeting of 
the 9th April, where eveq person who spoke about tiiis rnatter appears 
clearly to have contemplated that tlie Reçolution was going t o  create 
an obligation on Albania arid on tlie United Kingdom ; but at the  
moment 1 am concetned wi€h the view of ,the Security Cound as to 
the eifect of this letter, That view was that Albania, by her l&er 
of 2nd Jdy, had accepted jurisdîction. I .do not know, but the  Caurt 
inay tliink that the &banian Government . w n o t  possibly have been 
iznaware that this question as t o  whether it bad acceptccl the juris- 
rliction of the Court or not was going to he one of the relevant factors 
in Ieading the Securib Council to a conclusion whetha- or mat to  secorn- 
inmd Albmia for rnenibership of the United Nations. She was  content 
to  allow the Security Council to act on the  assura tian that by her 
letter çhe Iind accepted the jurisdidion of the &urt. Eventually 
Albanin was not rrecommenderi for membersbip, and sorne people may 
suggest that it \vas because she was nat  recommended for niember.- 
s h i p  of the United Nations that she changed the attitude which sheh 
had takea up in the letter of 2nd July, because she no longes had the 
çame rcason for wishing to show herself to  be a good citizen of the 
u?orld. Of course, si-te did not c2isclose her change of attitude until 
9th Decemhr, the very last day for complethg ber pleadings. 
- In regard to this matter, on the facts rny snbmission to the Court 
is that it is nat open t8 a'party which has at first siibmitted to the 
jurisdiction of the Court later on tri change its mind, t o  have second 
thoughts and to attempt to wriggle ou t  of .the submission that it has 
made. - _ t  

1 have ascertained, Mr, Preçident, that the date of the first af thow 
nieetin-the 16th Meeting-was the zrst july and nat the 4th August, 
as I said. 

1 am sure the Tribunal wilt appreciate that I am nùt for a moment 
sbggesting that because thé: Security Coilncil took the view.that their ' 
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Resolution was obligato 7 ,  or that Albarlia had accepted it and accepted 
the jiirisdiction of tliis?onrt, this Court is obligecl to have the same 
view. Of coitrse not, This Court tvill arrive at a cornpletely independ- 
ént  conclusion abriut .tliat matter. 1 have anlv cited tliose passages 
hecause tlie cammon understanding and mnduct of tlrc Parties is one 
ai the guides to which p u  are entitled t o  look in interpreting tlie IegaE 
nature of their duties and their trmty. Tit iç on- one of the guides 
-and I am not putting it any higher thm that-but sirnply ta draw 
your attention to what the other parties to this treaty and this Res- 
oluticin thoughf: about thnt 'Rcsolution and about the suùseqnent action 
of Aibania in connexio~ witli it. 

Miel1 now, Mr. President, 1 corné to  the law. I shall he very brief 
On it. 

The case to  tvhicli 1 patirticularly uqnt  ta cal) the attention of the 
Court is Jlrdgment No. rz. That %vas the case concerning the rights 
of minuritieç-in regard to the Minority SchooIs in ljpper Silesia, 
ancl T m seading from the repart in tl-ie secaricl volume of 'Judg~ Madey 
O, Hudson's çalleçtiun of the cases. It is repvrted in tliat collection 
on page 268. The Cbust mal; remember that tha t  was a dispute bet~veen 
Gerrnany afid PaI~nd about minority rights- Polmd sougI-it, in a 
Rejoinder to one of the pleadiagç that had been put in, to ~vithdtaw 
lier acceptance of the juxisdiction of t h e  Court, Her acceptance of 
jurisdiction had heen impIiec1 from lier conduct in the proceedinçs up 
t o  khat time : i t  lvas only when she deliverecl her liejoinder tliat she 
took the point as tci jurisdlction, and it was held that i t  was no langer 
open to her so to do. 

Now I just wanted t o  cite one or two quite shurt passages frotn this 
j u d p e n t .  The first is one on page 283, whicli refers to Article 38 of 
the Rules of Comt. "The abject of this article \vas to lay d o m  rvlien 
an objection to the jiirisdicfion may validly be fiEed, but o ~ l y  in cases 
wherc the objection is suhmitted as a prdiminary question. that is to  
say, rvheri the respondent asks for a decision upon the objection before 
any sul~sequerit proceedings on the merics. I t  is exclusi~e~y in tkis 
event that the article 1a.p dom what the procedure should bc and . 

that this procedure ssliould be difietent from that on the merit:. 
"Rut it does not fo4iow from this t ha t  an objection to the jurisdiction 

which is not filed aç a prelimii~ary objection in the sense indicated 
above, cau be taken at sny stage of the procetxlings. 

"The Cou~t's jurisdiction depcrids an the iviil of the pmtics. The 
Court is always ctimpetent once the lattes have nccepted its jutisdic- 
tion, since t h e  is no dispute whiçh Stakes entitled to appear before 
the Court cannat refer tci it. Artide gG of tlre Statute, in I t s  first 
paragraph, cstablishes this rinciple in -the following ternis :" (And 
then i t  sets out the tems O f the article as it then \vas.) 

The acceptance bg a State of the Court's jt~risdiction in a pasticular 
case-and this i s  the passage to whiçb I attach importance-is not, 
under the Çtntute, subordinritecl to the obriervcition of certain forrns 
such as, for instance, the conclusion of a speçial agreement, 

Thus, in Judgment No. 5 ,  tlie Court h ç  accepteci as sufficient a mere 
declaration made by the respondent in the course of proceedings agree- 
ing that the Court should decide a point tvhith, ih the Court's-opinion, 
would atherwise have corne within its jurisdiction, and there seems to 
be no doubt that the consent of a Çtate to the submission of a clispute 



to the Court rnay not only result !rom an express dcclasafion, but may . . 
aIso be inferrd from açts conclusively mtabIishing it. There is no mlt? 
laying clown that consent must take the form of. ari express declaration 
rather than of actç conclusively eçtablishing it. If, in a special m e ,  
the re~pondent h a  in an express declaratition indicated hi$ desire t~ 
obtain a decision on the rnerits and his intention to abstain frorn miGng 
t h e  question of jurisdiction-and that is tl-iis case exactIy with this 
Govesnment-this respondent Gavernment accepting iz their letter' 
of znd July-if, in such a case, e p n d e n t  Ilas, hy an express declar- 
ation, indicaied his desirc tu obtain a decision on t h e  merjts and his 
intention ta abdais £rom the question of jurisdiction. it seems be 
cannot latcr on in the procmdings go back upo-n that dwlaràtivri. 

Well, the learned Counsel for the Government of Albania hardly 
rcferred to that case at all. Pezhaps tl~czt is understrtndable. What 
he said abont that case was tliat he preferred the opinions of the two 
minority jadges. Well, fBat also is understandable. It is not un- 
familias for thase against whom a decision is givcn to  prefer the views 
of the judges who did not concnr in the decision against t h m .  And 
that is the pmi tion-very understandable-of leanied Cornsel for 
the Governent of  Albania. But unfortiinately for that view, th i s  
decision clid not stand alane, It luas foiiotved in Judgment NO. 13. 
1 am not g-oing to take up t h e  by reading it, bi t  the  Court may wkh 
to  refer t o  the Chorziiw Factory case. 

So you have these t w o  decisions ,of the old Permanent Cowt of 
Intemational Justice-and you rnay coasider I t  rig11t to follo~v them- 
wkich appear to indickte in terms quite beyonli doribt that the question 
of the jurisdiçtion of the Court iç not sitbordinated to the use of partic- 
ullar foms. Syecial agreements are one way of establishing jw%- 
diction : tacit conduct is another way, 

The leme8 Counsd for Aibania appeared at one stage to snbmit- 
and I do not think this was quite consistent with the rest of his argu- 
ment-that our application was void ab initzk and could not be cured 
by any subsequent cvent. H e  said it war; a non-existent fact. That. 
argument iç, of course, qnite inconsistent with the argument that he 
had previously wed about the life-line, You remember the argument. 
I rvi l l~~ot  repeat i t. But really that point seems t o  be decided by the 
judgment of the Court in one of the Iifavfornmatis caçes-J.~lrdgme~l . 
N o .  2. NOW agairi, I will not lefer to it, The caçe was referred to 
this morning by learned Counsel, and the COurt %vil1 no dmbt read the 
whole of it. It is pcriettly true that the facts in that case. were different, 
and although the application which m s  filed in order to commence 
the prmeedings was invalid at  the time it was filed, there did corne a 
stage rvhe~i, owing t o  legislative, treaty changes-législative changes - in that sense, 1: mean-such an application could have b e n  validly 
filecl, although no new application was in fact filcri, That is perfectly 
true on the facts of that particular case, but tvhat youlo~k for, of course, 
in the  judgrnent is not for the  particular facts, buit: for the principle 
which is enunciated in the judgment, and the principle i n  that judgment, 
in rny submission, iç this-that initial esror w invalidity can be cured 
by subsequent everitç. 

That matter .*ras de& witli Iater in another connexion, in 1936, 
when the jiidges of the then Court were considering the possible al te^- 
&ion of the Rules of Court and, mongst  others, of Rule No, 32,which 



dealt with the matter whiçh must be contained in the tvritten appIic- 
ation. And 1 would like ta cd1 the attention of the Court tu what 
was said then by the niajority of the judgeç in regaird to  the matter. 
It brciadly siipports t he  life-line argument, if 1 may describe i t  i n  that 
way-it illustrates the view that,  although the thing may be ùad in 
the first instance, the &ber party mal' chcose not to rely upon thls 
badness and may cure it hy his own conduct in thmwing a life-line, and. 
that is the argument put forward by l ameù  Çounsel for Albania. 
He certainly had solid authority behind his argument, autliority wltich 
shows tha t  i t  was a correct argument and one tvhich, if correct, corn- 
pletely destroys his case here. 1 am quoting here from the documenb 
relating to the Court. Tlie volume fw 1936 deals wi th the preparation 
of the Rules, and on page 69, first of ail, Judge Schücking sa)?$ this 
xbriut the fwwm # r ~ ~ g a t m z  : 

" Judge Schucking agreed wlth M, Anzilutti that i t was not desirable 
Co insist. on the a~plication containkg a ~eference to the treaty clause 
on rvhicb it was based." 

Perbaps 1 ought, before I cite this, just to explain the oint at issue. P The question at issrie here waç whether Rule 32 shou d require an 
application to state, in tems, the particuIar provision under the 
Covenant y under sotne other treaty under which the application 
was being submitted to  the Court. And the question tkat was under 
consicleration by the judges was whether it was necessary t a  tie the 
applicant d o m  in his original application ta çtate precisely undm 
what artide he was proceeding, :,ad the precise point was put tha t  if 
thé R~llcs compdled the applicant to çtate iinder wkat article and 
what treaty he waç proceeding, it wodd prevent an applicant from 
p~itting in ân application in the hape that althongh there was at that 
stage no right to apply to the Court, the other pasty miglrt thmw a 
life-line :md give the Court jurisdiction Isy consertt. That was the 
iv-haie point that was being dimssed here, and so it iç in tliis case. - 

"M. Sçhücking agreed witti M. Adzilotti that it w a  not desirable to 
insiçt OTI the application mntaining a reference to  the treaty clause 
upon which it was based. The institution of the formt pre~ogat-tdm 
has been introduced inta the procedure hy the Court's practice, In par- 
t icdar  in Judgment XII. 12, and it was in  the intersts of the gond 
administration of justice. If they now made it a necesSm condi- 
tion for the adrniçsibility af an application tI-iat it niilst specify the 
treatj- clause, and if, Ln a given case, the applicmt were unable to  
specify iit because no such clause existecl, the Court would be cornpelled 
to reject the application a limina. But tkat .~voul d amount ta abolish- 
ing the institution of the forvnt prorogatztm, and, in his view, tfiat 
\vorild not be fn the intereçts of international justice. 

" Tonklieer van Eysinnga said he muld agree witli aU fhat N M .  Schiic- 
kini and Anzilotti had said; but he wished to ernphasize, in addition, 
the necessi tg of there being free m d  easy access to the Court of Justice. 
The idea that a case could be brought before it in a very short space 
of time was one of the corner-stones of that institution." 

'l'hen '911e. Vice-Presidcnt of the Court thought that Article 3% did 
not provide for t h e  cme of a uniIat-1 application not baseci on the' 
Optional Clause conferring so-called compulsory jurisdiction on the 



Court. Re asked the Registrar ivhether the Coart wodd au tomat idy  
transinit suc11 an application to the ci ted government. 

"The Registrar said that if the application were made under am 
instrument other tlian the Optional Clause, hown  to  t h e  Court and 
in mlzich tlre'citcci govcrnmeat had accepted tlie Court's comydsory 
jurisdiction, it ~vould no doubt be automatically transmitted; if it 
invoked somt such clause unknown to the Cozirt, tlie applicant would 
be likelv to  be asked for explanationç. Xt shodd not be forgotten 
tliat tlie cited government might, upon receipt of an application, lie 
willing to atcept the Court's jurisdiction ad hoc, even though not 
obliged to do ço, This tvas a reaon for notifykg applications in all 
evm tç. 

"M. Frornageot thought it should be di ulated in t h e  Rides that 
an application m u t  specify the provision &ticle 36 ai the Statute 
or other clause} typon which it xelied. If the cited gwernment accqted 
the Court's jurisdiction, although nat  bound to do so. tlrat really 
amounted t o  a special agreement." 

M. Fromageut. )?ou see, was taking tlie view that it was not desirable 
ta provide in the Rules for the case of a n  application which \vas not  
made under sonle sp&c provision or articlc or treaty, but hc went 
an ta say-and that is the importance of if-tkat "if a cited govern- 
nient accepted t h e  Court's juridiction, althotigh not ZMund to do so, 
that really amounted to a special agreement. 

"M. Anzilotti said that, in view of this possibility, the Coutt shoulcl 
not refuse ta tmnsmit the application." j 

In other words, he was infavnirr of the proposition that if the original 
application is bad and is hegular, -in view af tlie pcissibil-i'y that the 
other side may accept. it , the Court ought ,to Sranmit i t and give the 
other side a çliiince of a-ting i t  and ço, in effect, consfitute a specid 
agremen t . 

Then, an page 71, tire vce-Fresident "wnsidercrl that to impose 
obligations more extensive than those pladed I I ~ Q I ~  the @ies by the 
Çtatiite worzlcl amount to overçtepping the liniits of the Statute, To 
require the parties to indiwtt. ln  the application the provisions selied 
on by thak inçtrurnent in subrnitting the case to thc Court would, 
moreriver, be harmful to the development ' of the Court's jurisdictjon 
and inconsistent 137ith I ts practice ; for tlris waulcl e?rcIride the possi- 
b3lity of baçing the Court's jurisdiction On an express or tacit agreérnent 
by the parties In the coinse of the proceediiigs." 

Afid then, on page 1'97 : I 
"Jonkheer van Eysinga held that the question must be considered 

in close connexion with the fmt paragnph of Article 38 of the Rules. 
If a State appsoached the Court by meaqs of an application, and if 
that document wer;e transmitted to the ,respondent, three possible 
situations mighE arise : 

"The State might cunsidrlr i h l f  bound tio açcompany the applicant 
bef6rc the Court, because there was an u@Ttalung obliging if t o  do 
so ; or i t  Wght 6le an abjection to the jurisdiçtipn; or, again, even 
in the absence of a provision ohligiiig it 40 accompany the applicant 
before the Court, il might , in given circumstanccs, bc disposcd to do so." 



* ,[Lhat is what we Say the Albanians did here.] "The latter course 
might sornetimes; IiavIng regard to the political conditions prevailing 
at a given moment, be the only means of securing the legai tlsettlemenr 
of a dispute, and it wcts one whicli tlie Court should not exclude. It 
\vas therefure hportarit that States should retain the yossibility of 
presenting themselves before tlie Court in pursaance of a tacit 
agreement. 

"M. Schücking desired that the text should make a c l e a  distinction 
bhveen those requiremenls wliich must be fdfilled in arder that an 
application might be entertahed, and those which were merely in the 
nature of recemmendations." 

Weii, now, that $vas the view of the judges at the t he .  
'rwo judges, M. Negde~co and Baron Rotin-Jacquemyns, took a 

differei~t view ; they dissented from the majority, but in tlie rcwlt 
the Rdeç'were ameridcd and the present rule, yriu will remember- 
Rule 32 (2)-provides, in rtgard to the  application : 

"It must also, as far as psslble, spwify the mvision on &?ch 
the appliclni founds the jmisdiciion of the Fonrt ...." 

N w  those ivords "as far as possibleJ' were delibrately put in for 
the precise p u r p e  of enabliling a State t o  put an application before 
the Court dthsugh there wxs no legal juriçdiction enabling it ço to 
do, iu o~der that  the other Statc might be given n chance to throw the 
l i f~l ine ,  and appear voluntzlrily and so establish tacitly and by conduct 
a special agreement. . And that is, of mursc, exactly mhat we say has 
been done in this casç. 

Tliat concludes rvliat 1 tvant t o  say irpon this aspwt of the matter; 
The matter iç de& with in more detair in the Observations whFch we 
put in on 20th January, but since fhere h a  really been no attempt 
to traverse those Observations, 1 do not l a n t  to  cover the matter in 
the detail in which it ic; c0vere.d therere. Tl~e document is before tlie 
Court, and n0 doubt the Court will consider it ,  My sabrnission on the 
whole of that part of the case is that i t  xcally is clear beyand a~gurneiit 
that if, conhary to Our subdssiorl, tIiere werc imperfektions in the 
manner in which our ,zpplication was ariginaliy submitted, those.irnpcr- 
fections were curcd b the voluntary acceptance of the jurisdiction 
of thc Court containe $ in the letter from thc Government of Atbania 
of 2nd July. 1 feel bûund to cornment that a country whîch talks 
about its prestige and its dignity c m  hardfy succeed in trying to wriggIe 
out of the election which it clearly made, whether os not for political 
reasonç, in that letter to accept the jnriçdiction ol the Court. 

1 now corne to the seconcl leg, so t o  speak, af my argument. When 
cine has a gmd and sufficient p u n d  on whiçh one is entitled to succeed, 
1 dways dklike traversing atjier ground, because if you have one good 
point you dn not strengthen it by referrimg to a Iùt of other points. 1 
r;liould normally prefer to rest tlie case here on the letter of 2nd July, 
because if we are right in regard to that letter tlie whole of the rest 
of this matter bccomes çornpletey academiç, 

Howeves, out of courtay to the Court, and out of courtw t o  onr 
opponents, who have dmit with thcm in detail, 1 must, 1 think, deal 
mith the otl-~er rnatters at sume littie.length. Inde&, the other matters 
are, of course, of fundamentd importance noi only in connexion with 



this case, but in connexion w i ü ~  the grnerd position of the Semrity 
Council. There has not b e n  any full exchange of detaited pleadings 
setting out the arguments on one side and the ather in regard to this 
fmther part of the m e ,  and for that Leason, if the Court pmik it, 
m y  Iearned friend Mr. Beckett will foUow nie later and dewlop the  
arguments in more detail on points on which 1 çhall not be touching ; 
%ut 1 t-hink that, as these matters have been raised, it tvould be improper 
fcir me t o  have the. case where it stands, though I wmt t o  make it qni te  
clear, as 1 did at the bcghning, tha t  in ouf sabmisçion the core of this 
case ROIW, in the circumstanees in which it has developed, is this lettw 
of znd July. If y ~ - t a k e  that view, you may weU decide that you mil1 
accept jurisdiction on the basis of that Eetter and that you will not 
give jltdgrnent in regard to tlime other and rrery important points in 
a case ivhere it is not necessary in order tri establish your jurisdiction 
to  give judgment on thosc points, and in a case where t 1 - i ~ ~ ~  has been 
no exchange of detailed pleadings in regad to  the  matter. 

Coming to the second leg of the zrgument, assuming fhat the letter 
sf the 2nd July dia not constit~lte a valid snbmfssion to the Court, 
what are tlie other poiinds on whîch, in the absence of a spe~ial agree- 
ment, the Court ir, entitled to exercise jurisdictiori ? I am going to 
put the matter before the Court in 'three .alternative ways. First of 
al1, I am going t o  contend that the Resolution of the Security Couilcil 
was binding because dl decisions of the Security CounciI are binding, 
and Article 25 in this respect c t w  not distinpish between what are 
in  form "decisions" and what are in formm "recommend;itims". That 
is the fmt submission ~vhich 1 shdl makc. 

Secandly-and this is, of course, as the Court wilI appreciate, an 
alternative submission-1 shall subrnit that althoagh al1 recommend- 
ations rnay not be binding, those under Chapter V I  of the Charter, 
relating ta mdhds  of settling disput es wh ich encl anger peace, are biilding. 

'Thirdly, 1 shd l  submi t that recommendations of the Security Council 
under Article 36 (3) of tlie Charter-that ,is, a recornrnendation that  
the matter sliould lx refcmd t o  the Court-at tract the words "other- 
~ v j s e  specidly provided for in the Chatter" wi~lch are found in Article 36 
of the Statute of the Court, and consequcntiy invest the Court with 
j i~risdiction. 

Those are al1 independent and alternative arguments, and, -3 T deal 
with one More the others, it: does not indicate that f attach primary 
importance to  it. E a ~ h  argument stands on its omn feet , and one may 
be rig11t and the others wrong, ar they rnay be al1 m n g ,  or they may 
be au right. 

I corne fimt tci the contention that de@ishns of the Sewrlty Council 
are binding, and that Artide 25 d o e  not distinguish in this r q e c t  
betwmn recommendationç and deçisions, P rofessor Vochot , in deal- 
ing with this rnattcr, before Ire macle any detailed examination 01 the 
position, made thtee gènerai cornmentç, and 1 s l i d d  like to follow him 
in dealing with those general comrnents. He said first of a11 that such 
a proposition had never been raised in any ;case before. Well, perhaps 
that dws net take the matter very lar. This is the first case befoi-e 
tb is  Court. Article 25 did not exid in the Covenmt oi the Leagile 
of Nations, and there wras no distinction in the Çovenant between 
recomme~idations and deàsions, Neither \vas binding, and there was 
no point. therefore, in statlng tha t  khere is no previous authority 
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distingtisliing them. Article 25, of course, marks a very important 
step fnnvard in internationjl relations from the dnys of the League 
to the days of the United Nations. It was takeri detihrately, and it 
was meant to have c~rtain important consequenees. 

1 shall seek to  shotv'the Tribunal that, unless it has the çonsequence 
for which Ive are contendmg in this case, it bas no consequencs at  all. rn 

This is the first case in ntllicli the contention mdd possibly have been 
raised, and T çhail ask the Court t o  say tliat m-e are hasdlj: to be attacked 
becaiiseithas not bem raised before. IVtshouldlike to havebrought 
this ç a x  k f o r e  tlie Court a long tirne ago, and it is not our fault tha t  
we have not been able to do so. W e  a ~ e  raising this point in the first 
case in which i t ha% been possibie ta raise i t ,  and at t h e  first opportunity 
when it coiiid be raixct. 

Then lea~ned Counsel said that the United Kingdom on3y thailght 
of thii. argument after this case lrad stated, and that nobody else 
had thought of it. X have dealt with that point already. 1 h a ~ e  
pointed out that it is abundantly clear-and 1 sliall refer to the docu- 
ments presently-that tlie Security Council thouglit of this at Tlie 
tirne d the Resolution ancl again later when the question nrose about 
Albanla's admission, We have orilv taken the r.ieiv tvhich \vas shared 
by our cplleagues on the ~ o i r n d ,  

Then Iearned Counsel said-and 1 recngniee this a more contra- 
versial matter-that the preparatorÿ work, as well as the writings of 
mrious commentators on the Chaster, shows that Article 25 is of very 
limitecl application, and t hat in a y  ment it  does not apply to Irccorn- 
menclations. I sav that that is contro~retsial becaux 1 rt1u5t mnfesrjs 
tliat 1 approach this question of prqaratory rvork with al1 the prejudice 
of one who ha$ been brought up in the school af the English Cornmon 
Law, which rathe-s irorvns upon the historicail metliod of interpret- 
ation ; b u t  I know that t h e  arc distinguished j urists who take di ff erent 
+î~.icws aboùt this. 1 shal l  liave something more to  say in detail about 

' the actual preparatory work later, but 1 jiist want to deal with it irt 
general terrns hew. 

Mucli of it, zts one wciuld expeçf In view of the nature of the nqotia- 
tiorrs, is contused ; much of it is obscure, and a gmd deal oi it is conflict- 
ina. Learned Counsel, who dealt with the matter very fairly. pointed 
out yesterday tliat two Cornmittees sitting at the same ti~m were taking 
dirtmetrically opposite vietvs abotrt one particular swtion. That is 
perhaps not altogether surpcising, but if you laok on the preparatory 
work as a whole and examine i t  carefully, it is by no means clear, in 
rny submission to the Court, fhat it leads to the condision çuggested 
by the G-averrimmt of Albania. 

What 1 want to safabout it now-because I am goring to look at 
it in more detail Iatér-is that prepmtory mrk must in any event 
be looked at witli great caution, i f  indeed i t  is pmissible to look at  
.it at all. I t  is permissible to look at preparatory work at a11 ùnl y d 
the tvonds in the'treaty 'rvi~icli you are construing are themselves 
obscure and cannot be darified by the other rnethods of interpretation. 
The  best'indes to the intention of the parties ta a treaty is provided 
by the ~vords whicl~ they actudly use in it, or perhaps the conduct 
which achâlly oçcurs under it. Whm the meaniing of a keaty can be ' gnllicred deaily irom it i  own L m s ,  il is e h  d e  O pr-mirrihle 
t o  speculate about what the intention of the parties may have b e n  

6 
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6y reference to what soine af-them-not dl of them ; sometirnes the 
most important of them, sometimes the most vocal of thern-rnay 
have çaid in the  course 01 the preparatory negotiations leading up 
ta the draftiag of the fzeaty. 

Sometimts, of course, i t  hap ens that the actuttl discuçsions are 
coniused. Thase who attend t 71 ese international conferences know 
that if  they read the minutes of what has been said the day before 
they sometimes h d  that the minutes record them ;ts sajring things 
which do not altogether accurately rep~esent ivlrat in fact they did 
S .  Sornetimes Ive c o m c t  thae statements ; sometimes we are far  
toa busy to do so. At all events, the minutes recorcl oniy the views 
er;pressed by those who speke, and do not give much indication of t h e  
vieus of those wlio rernained silent. 

The negotiations here were very prottacted. Preparatory work 
of this kind may be very useful in leading t e  a conclusion as 'm the 
intention of the parties wherc what you are' kterpreting j s  some tteaty 
in the nature of a mntract between two or ihree or some quite limited 
number of States. M%en wliat is in question is a multilateral treaty, 
covering forty or more clf i rent  States taking part in the  negotiations, 
and when it is a treaty of a constitutional and law-making kind, in ~vhich, 
as in this cae, not al! the eventual parties were parties to  the prepar- 
atory wmk, the prepasatory work is, in rny submission, a very unsafe 
and vincmtain &ide. 

In This case, and in the case 01 the United Nations generauj~, from 
time to  t ime other nations acçeded t o  tire Charter who were not parties 
to the preparatory work at all; and to try and spell out from the 
teported observations of t h o x  who were taking part in the preparabrÿ 
wotk, from the debates betrveen the originai neptiators, what t he  
meaning is. is in my submission a process tvlljch i~ liable to 'be darngerouç 
ancl rvhich miist be indulgecl in with very great care. 

Ihat matter was refered to  in some detaii in an article by Srofessor 
Quincy Wright in thc Arn~~a'tmz Journal oJ Iafemalional Law, Xg29, 
Volume 23, at page 94, He draws a distinction betwcen the method 
of histarical kterpretation where  OU havé a statute which you are 
interprethg and a contract. He gays that it may bc very useful in 
cases of contract to look a t  the correspondence which passed between 
parties before they conduded it, and any otBer evidence of their txpresiv 
Intentions. 

With regard t a  rndtila+eral law-making treaties he sap  : "It is not 
cornmon to utilize prelirnina-y materials exmpt in so fa r  as incorporate& 
in scservations fo rmdy  attached to the instrument on signature or 
ratification, and accepted ùy the other . parties to -the conveation. 
During the World !Var the French Prize Court even refmd t o  aecept 
tlie report of the draftîng cornmittee as a çonclirsive interpretation of 
the Dedaration of London. 'The clmr and precise provisions af an 
article tvbich the State had adopted, ttrough ille dedaration itself had 
nat k e n  ratifted, coald not be weakened' by any extraneous dom- 
ment.' " Then he gives a nurntier of cases in mimicipal courts wherc 
he points out that courts have refused to lliok at preliminary negotia- 
tions in regard to multilateral law-making treatieç owing to confusioa. 
He concIirdes that the methocl of histo~icd interpretation is one wliich 
lias to  be used at hast ~ 4 t h  the greatest caution in cass  whert you 
are deaiing with a treafy of the kind that lthis Court is nosv dealiag with. 



1 shail refer Iriter ori to the incornplete and sometimes xather selec- 
tive-1 do not say thk by way of criticism, because obviously great 
tare has beei~ taken in the examination of records, and in the putting 
of materid before yolr-reco~dç whieh have been submitted by the 
Government of Albania. In soma cases they zppea to select: passages 
~vhich favour their vierv but do not include passage which go the other 
way. 1 ody observe now that the historical method of iriterpretation 
is the hst refugc of those who cannot make up their minds as to tlic 
meaning af words constxued in the light of the ardinary prirnary canons 
of construction. 1 shall ask the Tri buml to say t ha t  i t  has no ne.ed 
in this case to resort'to uncertain rnethods of tbat kind, beause the 
Charter can be re~onably iinderstood from its oavn image, 

A s  for the statesmen svhose remarks have been quoted, it may be 
that some statesrnen and some lamyers, in the course of specçhcs macle 
when reporting to their Iegislatures about the proposed Charter before 
it  tas conçluded, did put a very restricted interpretation on the powers 
of the Security Council under the proposed Article as, IVeii, one has 
fo consider such staternents in the light: of the ci~ctimstances exiçting 
at the time they were made ; but neitlier this Tribunal nûr, 1 venture 
ta suggest, the rest of the fifty-six United Natioi~s, can be bbmd by 
a statement tvhich the representative of one of their number may 
lravc niade not to themselves, nat to the drafting committee, not 
at San Francisco, but to some completely outside body over ivhich the 
rest of the members have no kincl of mntrol. 

So far as any official commentaries of the British Government were 
concernecl, reference having b e n  made ta them, I have had t h m  ~ m d e  
available and there does not seern to be anything in aur own cornmen- 
taries ~ h i c h  is inconsistent with the gencrar views whïch I am sub- 
mittingnow. Indeed, ia the comrnentaryon the SanFrancisco Charter 
drawing attention ta  the d d e m c e ç  between the Charter as eventually 
adoptecl and the original Dumbartan Oakç proposais, the amcial corn- 
rnentary says this : "The methods for the spcifrc settlement of disputes 

, have b e n  clarified and the powers of the Sccurity Council fa take 
action for that p q o s e  inmased and defined in Chapter VI." - There- 
fore, what ttve are çayïng is that in Chapter VI the pwers of the 
Security Council are norv greater than they were jn the original draft. 
So also is it the case in regard to  tlie otlier unofficial comme~itators. 
No doubt some have taken-1 will no5 dispute it, and I d l  not canvass 
the oppoçing views of others-a mare restrictd view of the powers 
of the Security Council than the Security Couricil has itself takcn. 1 
have great respect for t h e  writers of textbooks and commentaries, 
biit if they were always right t h e r e  would be little need for courts of 
law, This matter is not to be decided by the $se dixrt of commentators 
or text writers. This Tribunal \vil1 have ta corne to its own conclusion 
on the 'wording of the Charter in the light of the way the Charter is 
being interpreted Iiy the parties to it. 

May it please the Court. Yeçterday 1 kad the melancboly task of 
reading through the  sharthand note of my own speech, and 1 found 
one passage ivhich was mot accurate, no doubt owing tu çome Iack of 
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clarity on my own park, and which 1 thhk it rzllght lx çonvenient if 1 
corrected notv, so that  the Coiirt will hdGe before it the submission 
wliich 1 actudly m a h g  in regard to thiç matter. 

I said that in m y  submisçion there were four casa in rvhich an 
application could be made under Article 40 of the Statute of the Court, 
and the passage in the note abont that ha5 becorne a litjle confused. 
It is at page 53. The first case is where the pa~ties have signd the 
Optional Clause.; the second case is where the= is sorne otl~er trcaty 
involving cornpulsory jurisdiction by the Court ; the third case, as ~ v e  
subrnit, i s  where the Security CoUncil,. by a valid resol~ition imposes an 
obligation to refer to the Court on a country uthich is bound by the  
resolutions of the Sermi ty  Cot~ncil, as here the Government of Albmia 
became bound by the undertaking tvhich they gave when they took 
part in tlie pmceedings before the Securit Gouncil, The fourth case 
is where the Security Çouncil by a vdic Y resolution provides fur or 
secommcnds t7ie.submic;sion of a dispute t o  the Court, and thus attracts 
the provisions of Article 3G (L) of the Statlite of the Court. 
1 might have mentioned a. fif th case, the fifth case being where it is 

not p~ssible to state in the application anjr precise provision under 
which the jurisdicti~n of the Court is founded, but the application is 
made in the expectation os the liope that the opposite party will appear 
volunLxriIy and by his appearance cure any defect of Eurm in the 
original application. 

I thmght that it rnight Ix conveni~nt i f  those five cases tvere put in 
that: way, in order tliat as 1 dcal with the differeiit points 12.1 argument 
t he  Court tvilI appreciate that 1 am saying that there are t h ~ e  several 
cases, and not only, as my learned friend suggested, one case where 
applicaticn could be made under Article 40. 

I was dmling wjek the  position in regard ta Article 25 of the Charter, 
with the question of how fat it is obligatory and what does ii ernbmce, 
Jt is said fifit by the Government of Albania that:Articla 25 apylies 
onlg to dccisions llrlder Chapter VlI of the Charter. Thnt has k n  
said by their Comsd in the c a m  of arpîment, and it is said in the 
coil-rse of the written mernorials which frave b e n  subhtted. That 
position, in rny submissiari. is cornpletely untenable. If one rvere to 
disregard-and 1 am going to  say something about this Later-the 
prepa~atory work aiid the coiririicntaries. one çould riot find in the 
Charter itçelf a shred of sul~pçirt for the view that Article is  l i m i t d  
in i ts  application to Chapter VIL of the Clrdrter, At Ieast on this point, 
whatever may be said about 0th- points, the Charter is abundantly 
and manifes t ly deas. 

1 çhali refer 'to the preparato* work. I do not want il ta be tliought 
that the preparatory work kads to a difiment conc1usion ; on the con- 
trary, it leads to  exactly the same conclusiva. I coiild rely on it in 
order to support my argument, but T am saying that rvhere the Chartes 
is clear you aie not entitled to look at the preparatory work, de the r  
it supports me or is against me, I shall, howelter, reIet to i t  in vie.w 
of the fact that certain passages have been çomrnerited on by my leamed 
f n ~ d  ; but 1 want fmt to ded ~16th the matter, tvitliout rcference to 
the preparatory w r k ,  under the Charter itself. 
. Article 25 of the Charter is tategorical jn its terms. T h e  decisions 
arc binding. It says : 1 





necessary or desirable. Such provisional measures shall be without 
prejndice to the rights, claims or position of the parties coric~rned. 
The Secntity Council shall duly talce .count of failure to comply 
with such provisional measures. " 

That appears to be in thc naturc of a qamrnendatir>n, ancl 1 shalï 
corne presently to the question of thc obligatory çharacter or otlienvisz 
of that  kind of phvision. 

Article 4': sap  : 

"The Sccurity Cortncil rnay decide whst m a u r e s  not involving 
the use of armed force are to Fie ernployed tu @;ive effect ta its 
decisiam, and it rnay c d  upen the  Mernbers of the United Nations 
to apply such rnemres. These rnay, include çomplete or partial 
intemptian of economic relations....':, and su fosth. 

I 

In Articles 43 and 4 there are clauses for the protïsion of military 
Zorces and an obiigation isimposed in regard tci thwe. Article48 says: 

"The action required to w r y  out the deWçions of the Secu~ity 
Couacil for the maintenance of international peace and security 
sh l l  be taken by au the Menlbers of the 'United Nations or hy 
some cif them, as the  Secufity Council mcly detemine. 

Such deckionç çhaU be carried out by the Membm of the 
United Nations directly and thmugh their action in the appropriate 
international agencies of which they are members." 

Article 49 says : 
"The Mmbrtrs of the United Natioqshall join in affording mtitud 

assistance in  m y i n g  out the measures decided upon by the 
Security Co~încil." 

Noiv, in m y  suùmission, it is cleu that st, far as decisions-and 1 
nean bv that deçisions strictiy sa cclied ;. I am distinguishing for the 
moment between deciions in that sense' and remmmendations-are 
coricerned, they are binding under the tcrms of Articles 40, q, 
49. and Article a5 is wholly otiose -in regard tu  them. The 

a ions, that C b p t w  VI1 of the Charter contains its own code of oblig t' 
and those special provisions override the gentrd provisions, as ~ndeed 
was pointed out in one of the extracts fsom the preparatory work wliich 
was retied upon by Professor VochoE, Tf A~ticie 25 is to operate at 
dl, it must operate in relation t o  the whale of the Charter ; that is 
to =y, the whole of those parts of the Chater, the four çhapters, under 
d i c h  the Securïty Coiincil possesses pwers .  
Now, what ahut  the preparatarv work 7 I am saying, of -course, 

that it is not appropriate for thc Court to refer to preparatoty work 
in this case ; but if the Court cornes to the other conclusion, and holds 
tha. it is, thcn 1 am entitled $0 t he  benefit of the preparatory rvork 
ust as much as Profaor  VochûE. I rnight, on the paragsaphs which ! a about to read, have asked you ta say 'that yori are entitled ta look 
at them because they are so v e y  mrich in my favour ; but that. of 
course, would be inconsistent with my argument, because 1 am s3ying 
that this is not a case for preparatory work at al], and that reference 
t o  the yreparatory work only obscures the r e d  issue. The Court will 



have to decide later whether t a  look at the prepnratory worlr. If it 
decides to do so, I rely on it as k i n g  very mvch in my favnur, 

It \vil1 be remembesed that Professor Vocho? devoted some part 
of hi$ expaition tir references to  H i e  meetings lvhich took place at 
San Francixo on the 23rd and 25th May 1945 in connexion with 
Article 25, and he referred t o  a Relgian resolution w h c h  had been 
piit in ~vhich provided for certain amendmentç to the Dum'oarton Oaks 
dmft of that ArtArt. In  the original appendk in which this matter 
was submitted to the Court by the Government of Albania, t h e r ~  rvere 
veqf important-I am sure dot intentional, but very important- 
omissions fsom the records of thase meetings. Those have since been 
rectified by a further appendix put in, very properly, by the Covern- 
ment of Albania, which gives a mare complete accbunt of the meetings. 
That being so, and as the complete record (though in tmo documents) 
is now before the Court, I am not going t9 =ad the whole of them hem, ' 
but I wish to  read one or trvo passages from tlic Minutes wliich were 
omitted in the firçt instance. 

The proposa1 in the Belgian amendment was to define, and t o  mme 
extent to restrict, the powers given to the Security Council under the 
original dritft of Racle  25. T said "the powers given to  the Securily 
Gouncil", but  tliat was wrong ; 1 mem tlze obligations attached to  
the powen of the Security &uncil under Article 25. Dealing ivlU1 
that gropor;al, the Min~rtes Say r 

"The representative of tho United Kingdom noted that while 
. the Beldan amendment seemed to be a very simple one it \vas 

really one of substance and of very grpat importance. The Council 
had other duties besides those presented in Chapter VlIL, and the 
implications of t he  Bdgian amendment needed çarefd studg.'" 

Ris first impression weç tha t  it wzts not a good thing to limit the 
powers. 1 shoulcl pwhaps say ai tliat point that in rcfening t o  
Chapter VIII, as is done from time to time in the course of this record, 
the reference is t o  Ch'apter VIL1 of the Dumbarton Oaks draft- 
Chapter VI11 of the Durnbarton Oaks draft embraçed both Chapter VI 
and Chapter VI1 of the actud Charter of San Francisco. That h a 
most important point, and 1 s h d  einphasize it again in n moment, 
because what the Bdgians were doing there was to say : "Do not extend 
t h e  obligationç under this article to evergthing that the Seçnrity 
Coiincil doeç, but make it clear that it applies not to Cliapter 'V4I tinly" 
-that is, the exisking Chapter VII-"but to Chapter Vi as well." 

The Minutes continue : 

"The h a d i a n  representative, however, p i n  ted out fhat the 
text wxs not entirdy rlear in its implications and asked if one of 
the sponsoring governments would state whether or not under 
tliis paragraph the Security Couna1 could ml1 on a.Mernber ta 
take inilîtary action not covered in the special agreement or agree- 
ments, to which that Mmber would Le a party under Cl~apter VITI, 
Section 8." 

That wauld now be Article 43. You wiIl observe that what was 
being enquired about there was not the general obligation, but the  
obligation to take military action. 
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persuasive when people have agreed in advance tri accept thern, as 
they ~ery often do. .One can thirzk of mnjr instances in the field of 
municipal law or municipal politics whcrc that happens. In connexion 
with trade disputes it often happens that both sides decide to submit 
some matter fo an otitside body, a third body, and agree in ctclvmce 
that they wiU accept the recommendations which that borfy rnay rnake. 
The body bas no power to give a biniling decisian ettcept for the fact 
that the parties have a p e d  h advarice ta accept any recomrnend-- 
ationswhich rnaybe made. Governmentssometimes set up committees 
of enqirify ancl some t imes-not al~vay s by any means-they announcé 
in advanceespecidly when they do riot desire to get involved in any 
political dficulty in the matter-tliat tliey will accept the ~ecommend- 
ation which the committec of enquky may make. Again, in the 
case of private disputes, it not infrquently happens t h t  the pdies,  
witl~out going to any farmd xbitration, brhg in sorne third part 

that outside party rnay rnake. 
i and agree in advance that thty will accept the recommendatioii rvhic 

1s not that exactly what has Iiappened In this case? Artfde 25, 
yuu .il1 see, does not say that the decisions are binding, What Article a5 
sriys in terms iç that: the Members of thc United Nations- agree t o  accept 
the decisions, and a recommendatian nndou btedly irtvolves the dcci- 
sion. In my submission, followîng Article 24 (r), in which the Members 
of the United Nations agree that the Securitp CciunciI in dischrçing 
al1 of these functions is acting on their behaIf, in Article 25 they go 
futl-ier and tliey agree to accept the decisians, and what tliey apee 
te accept in doing that means inevitably that they agree ta accept the 
recornmendatinns, for that is what the decisions of the Council in fact 
amount to. Indeed, throughout the Charter-th& is a very sipif- 
icant point and I think 1 am right, but the Rfernkrs of the Court will 
study tlie Charter and wïll see whether this is correct or nat-whee 
the Swu~ity Council reaches a conclmion-ancl 1 am using a neutral 
phrase-reaches a conclusion with regard to which there is any scoye 
for acceptanm or rejection by meAmbers-and it' is oiziy in such a case 
that Article 2 j tvould be of mg u tility at: &-the decision kas invasiably 
to be expresseci in the form of a secornmendation. It is no good having 
a provision in this Charter providing that decisions are to be ,binding. 
or, rafher, providing W the terms it does that the parties agrce to 
accept t h e  decisions, unleçs that art-icle relates fo  dmcciçions in xvhich 
othetwise parties wuuld have a choice whether t o  accept or not to 
accept ; but in regard to every action, cextainly evesy action nndef 
Cliapter and 1 necd not go beyoncl that, where thc parties could 
have any option to accept or reject, tlie conclusion of the Seçurity 
Council has to  be expressed in the fom of a recornmendation. 

It foiloivs from thnt that, if Article 25 is ta Iim any utility at al1 
in forcing a Mcmber wha kas otheccvise the choiçc of deciding ivhether 
to accept or nat, it must apply t o  the recornmendation, because it is 
only iii connexion with recomrncndations that, under the s c i ~ m e  of 
t liis Charter, that choice behiwen accept-ance and rejecticin mists at 
all. 1 say tha t  invariably t h a t  is the position, but, of couse, under 
Chapter VU; as T have pointecl out, the decisions of the Secmity Coiincil 
in regard to enfnrcement action carry their own obligation, Tliat is 
another case : but in every other case, I think, under the  Charter where 
sometlzùig decided by the Cauncil involves action by the parties, action 



ivhich tiiey may or rnay not take, t h d  décision has ta be formaily 
expressed aç a recommendation. Wnless, thereforç, Article 95 applieç . 
to it, it applies to liothing. 

Is there anything in the Charter under Chapter VI or anywhere elsc 
to whiçh Article 25 can apply, if it does not apply ta recommend- 
a tions ? May 1 just look at Chapttr VI to see whether there are, indeed, 
anp decisions at all which the Security Council can t ake  under 
Chapter VI ; we h a w  thtlt Article 25 is intended te apply to*Cliapter YI, 
without prejudice t a  tlie question of whether it applies to the qziestion 
of decisions or rscommenclations. Ive know i t  is intended to operate 
rmdez Chapter V I .  That is perftxtly cIear.frorn the argument wtlich 
1 Fiave already addressed to the Court. 1s t h e  anytliing in Chapter VI 
in the nature of decisions to which it could possibly apply ? If there 
i ç  not, it must follatv tliat it applies tto recommendatians, otherwise 
'it would have no application t o  anything, ~vhich, as Euclid tvould have ' 

said, is absurd. 
Chapter VI, Artide 33 (2). uws the expTssion : "The SecurÎty b u n ç i l  

slrall, when it dzems necesaary, cal1 upcin the parties to settle their 
dispute.*' That is not in form a decision or a recommendaticin. I n  
form the words wed are "dl upon". If ' the matter stood alone I 
shouId subrnit that the words "call upon" svere mandatoq-, having 
regard to the scheme of the Charter ; biit in this particillar case thev 
do not stand alone, Under pemgraph I of Article 33 there is alrcadp 
an obligatian an aii the Mernbers of the United Nations to use means ' 
of this kind, and the action of the Security Cauncil in calIing upon 
parties to use those means perhaps does no more than cd1 their atten- 
tion to an already existing obligation. 

Under Article 34, the Seçurity Councii may investigare disputes in 
order to determine wlicther the continuance bf the dispute or situation 
is Iikely-to endanger the maintenance of international peace or secutity, 
Under that Article they would, it is true, have to ddecide whether the 
continiiançe of the situation was likely tû endanger the maintcnance af 
international peaçe. That muld involve a decision, but i t  is a decision 
of n prdiminaqi character leadhg up to the action that they may take 
under otber articles, and nbviously it is not a declsion which dlç for: 
,my ameptance or rejection or any action by anybody e k  other than 
themselves. Therefare, there iç no question of obligation under 
Article 34, and the applicability of Article 25 does not anse, 

In Article 35 there is no question of any decision or recornmendaticsn. 
That is the Article under which the Mernbers of the United Nations 
bring disputes to the notice of t he  Seçwity C~uncil  or the AssembIy ; 
but thcre is nothing which enables the Council to make a decision or a 
recornmendation . 

Article 36 deds witlr ~commendations owly. Article 36 deals with 
matters in which, fallowing the conclusion of the Security Cound-l 
am trying a11 t he  tirne to find neutral words-the partis may or may 
not do wkat the Security Council has suggested they should do-again 
a neutml wcird. There is a score for choice. Consequentiy it is upon 
Article 36 that the obligatory farce of Article zg ought to have efie~t if it 
is to have effect at all. Article 36 deals entirely with tecommendatiorts. 

Article 37 { z )  contains a refercnce to a rleçision; There the. Security 
Cauncil is called upon tci decide whether to takeactiori under Article 36 
or whethet to mommend terms of settlernent. There again that Ls , 



a pselirninary decision to àe taken by the Secilrity Couricil in regard te 
i t s  own functionç, and again no question of obligation under Article 25 
aises from that, Article 25 doss not operate on that paragraph at dl. 

The Tast article o-f Chapter VI is Article 38, and that does not  provide 
for a decision. There are, in rny subrnission-and 1 do not think this 
can be mt~tro~erted-no dectsions under Ctlapter V I  on which Ariicle zg 
tan operate. There are no decisions under Chapter VII in regard tt, 
which Article 25 is required to operate, If, therefore, Article 25 is to 
have any meaning a t  311, it must operate nn recamrnendations. It 
must opemte on rccommendations or it cannot ayerate on anything. 

One gets some assistance for that view whcn one looks at other provi- 
sions of the-Charter. If yau Iaak a t  18 (2) and 18 (3)* jrou wiIk sec that 
18 {z) provides that decisions of the Generai Assemblg-it is truc that 
it is the Gmeral Assembly whicli is being dealt with h m ,  but it would 
be odd if one found one rneaning given to the word "cteçisisn" in one 
article of t he  Charter and a completely difierent meaning given to the 
ç m e  word in another article-on important questions ivould be made 
by a twa-thlrds majority of the iilernbers present and vothg. 

What are the dechiaris 7 The very first thing t h ~ t  the article goes 
on t o  say is : 

"These questions sliall indudc : remmmen&~tions rvith respect 
to the maintenance of international ppe3/ceJ ' , 

xnd then it dealrj with the election of non-permanent mernbm, and 
se forth. Quite deady under that article decisions include recom- 
rnendations. You could not have it rriore clea~iy stated in terms 
than it is stated there. 

R Q ~ ,  if you tvill look at 18 (33, you wiU. çee the same thing : 

"Decisions on other questiom, including the determination of 
additional categories of qctestions to  be decided by a two-thirds 
majority, slral! be made hy a majority of the Members present 
and voting." 

"Decisions oii other questions" wery  cIeasly include the many classe?, 
of cases where the Çeneral AssembIv has poww to make recommencl- 
ations of one kind or another. As 1 have said, it is beyond argument 
that in Article 18 decision includes recomrnendation, bat Article 18, 
it is tme, telates t a  the General Assembly. 

Let us look then at Article 27, which is in notable proximity to 
Article 25 and forrns part of the code of Çhapter V of the Charter. 
That ssays :- 

"1. Each member of the Seçurity Council ~ h a l l  have one vote. 
2. Decisions of the Security Conricil on procedural rnatters 

shrtil be made by an afhrmative vote of seven rnembms. 
3. Rzckions of the Security Council on ait other matters shall 

be made by an affirmative vote uf seven membets, including the 
conçurnng votes of the permanent members ; pravided that, in 
decisiom under Chapter VI, and under paragraph 3.of A ~ t f ~ l e  $3, 
a party to a dispute shall abstain from voting." 

It is perfectly clear, in rny submission, that that provision of Article 27 
applies tu recornmendatians. 1t i s  perfectiy clear that it is the 



acknowledged practice of the Securit y CounciS, ancl it is also clear from 
the wnrdiilg of the article, hcame if you will look at Chapteir VI, 
as 1 have pointed out, there is rlothing in it of any significanoe except se- 
comrnendations, and it is in relation t o  those recommendatians that the 
m-called unanimity rule is applied, incidentally, I suppose that one 
01 the reasons for that unanirnitv nile, and one of the reasom for 
requiring the concurring votes of di Great Pciwm, is surely that the 
wsolutiliii is goring to be abligatory, and i t  woiild not be expetlient to 
bind the Great Powcrs to a resolution whjch was going ta be ubligatory 
unless t h ~ y  consented t o  it. That i s  one of the purposes of the veto 
provisions, a% they are mistakenly caIled. in the Charter tliat resolu- 
tions inclufling reçornmendatioiis will be obligatory. 1 say "including 
i-ecommendations" becanse the r d t  -plies to recommendatims equally 
as to decisions, and it woiild iiot therefore be appropriate in the existing 
state cd çvorld ~ocie ty  to bind the Great Powers unless they tonsentecl.. 
If rei;omrnendationç are srterely political a d  persuasive, then theiï 
political and persuasive effeçt is hardly diminished by the fact that 
one of the Great Powers votes against recommendations in which the 
rest of the Great Powem concur. The whole point about that right 
to refuse to conciir or te vote: agai'it a .remlution supportecl by other 
Great Powers is that if  the rwlution is passed, it.rviil impose an obli- 
gation, There is this further point that i t  really f o l l u s  tha t  if Article 25 
does not cover recommendatians it rd1  then have  ni^ application even 
to Çhapter VII. I point4  out that, 90 fa aadecisions under Chapter VIL 
are concerned with regard ta enforcement action, the obligation in regard 
to them is creat~d hy those articles, particularly 48 and 49. As the 
United States delepte said in that part of the preparaiory work 1 have 
read, those spcial provisions in .reg& to applications override the 
general provisions of ArticIe ; but what about the ~ecmrnendations 
which are made under Chapter VI1 1 Those are recommendations 
which are t o he fol loi rd  up by enforcement 'action if not carried out. 
Xs it to be saiù that n n c r  Chapter VI1 t h e ~ e  is no obligation an the 
parties to obey the ~commcndaticins of the  Secutity Cciuncil in regard 
to the restoration of peacc ülthoiigh to thris recommendations are 
attache8 the sanctions of 'enforcernent action by the Security Councjl ? 
i t  rvoizld, in my submissio~i, be: çtrange indeed if thr3se recommendations 
to which, a 1 say, in effeçt, sanctions of enforcernent action are attached 
were not  in thernselves obligatory. 

In rny sufsmission they are obligatory because Article 25 applies t a  
them ancl involves the proposition that the parties t o  the Charttr have 
agreed in advance to tlccept them. 

[Sir Hartley Shawcross, intervening during' the in tupretation of Iiis 
grevions marks, saicl : 1 wonder wwhether I miglit correct Qat ? 1 
do 1-lot think that it is. quite right. \&Qat 1 said was that  if the effect 
of a recammendation waç meuzly political or persuasive, that effect 
would not be gseatly diminished by the fact that one of the Great Powers 
had not concurred in the recommeadation. It \vas for that reason 
that 1 said that the parpose of the rule about the concmence of al1 the 
Great Powers \vas to cover the fact that recarnmend~tion Is not 
medy plitical or persuasive bat is obligatory,] 

-. LÏstening t o  "the translation, whkh wm pérfectly accurate an tliat 
point about which 1: have just inte~~ened,  I!  séill feel tha t  perhaps. I. 
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ilid not make my rneaning quite clear a h u t  it. What Y. was seeking 
to say was this : if the cffect of a recomrnendation iç pmely political, 
purely persuasive, then secornmenda tion ciireçted qainst a par ticular 
Great Power wo~ild not loçe anything of its politicxl ~ n c i  persuasive 
effect çimply because that  Great Potver agWnst which therecornmend- 
atian waç diected did not concur in it. O b v i o ~ ~ t y  one wodd not 
expect a Great Puwer ta concur in a rccommaidation directccl against 
itself, and if the recommendntion is pureIy persuasive it does riot 
matter rvhether t h e  Great Power concurs .or not ; that recommendation 
has tlte political d e c t  sesulting from four votes against one. If, on 
the otIier liancl, the recornmcndation is obligatory, then the fact that 
the Great Power ag3inst which the recommendaticin is intended to be 
direct& may refuse to concur in it, anil therebg make the recomend- 
ation completely nugatory, is of course: of the very greatest iinportance. 
That is why this manimity rule exists ; if it was not for thnt parpose, 
it cvonld hardly be necessary to have the provision in the Charter at ail. 

In  support of 4hat general argument 1 crave in aid two canons of 
construction tuhich I think have not b e n  subjected to the criticism 
tvhich lias beeit directed against the historical inethod of interpretation. 
The first i s  tliat treaties should be conçtrued sa as t o  acliievc their 
purpose, and the second Is that you çao look at the conduct of the 
jmrties to the treaties, under the treaties, to see tvhat their understarlding 
of the meaning of the treaties was. In this connexion, of course. 
X attaell very great importance to the principle that treati~s ought 
t o  be construd so as to  give effect to their maififest purposa Just 
for a moment, consider, if y011 wil1, the  overriding provisions of tlie 
firçt two artides of the Charter, Article r and Article 2, Article I, 
paragrnph x, çays : 

"*fie purposes of the United Nations are : ' 

I. '1'0 maintain international peace and security, and t o  that 
end : to take effective collective measures" " 

"for the preveriltion and reinoval of thmats to the peace, and for 
the suppression of acts of aggresiiion or other breaches oi the peace, 
and tu bring about by peacefd means, and in eonformity with 
the principlcs of justice and international law, ad justmerit or 
settlernmt of international disputes or situations which miglit 
lead to a bxcach of the peace." 

Then let us look at Article z, paragraph 2 : 
"Al1 Mmbers, in order to ensure to dl of them the: rights and 

benafits resdting fmrn memhrship, shall fulfrl in gaod faith the 
obligations assumcd by thern in accordance vrith the present 
Charter. 

3. Al1 Mernbers shall settle thtir international diiisputes by 
peaceful means in such a manna that international peace and 
security, and justice, are not endangered." 

There are the generd obligations. Thos  obligatioris become very 
I i ~ l e  better than pious, ernptg platitudes, unless the Security Corncil 
has mme. effective power under Article 25 of retrimrnending how those 
gencrd prinçipleç should be carried out. 
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But, as 1 have said, Adide 2 j coidd be usefui in that regard only if 
it operates in regard to those resolutions of the Secnritg Council which 
involve action ùy the meiribms, and where çonsequently the efficacy 
of the resoluticrn taken by the Coilncil depends upon its acceptance 
by the rnember. It is therc tl-iat the clerneiit of obligation isirequir~d, 
and Article 25 can have practical value in this Charter only in relataon 
to  those resolutions of tlie Security Council which by their nature 
would afford scope for açceptance or rejection, 

1 have said before, and 1 repeat it çimyly In connexion with this 
canon of interpretation, that,  if you look at the Charter, that kind of 
r6oIution is almost invariahly, if not invariably, called asecomend- 
ation. Tllere are few, if my, decisions under any part of the Cliarter 
4ecisirins strictly so~called-on wllich Ar ticle 25 could operate. 

Article 25, nrider tvhich the Memberç of the United Nations agree 
in advance to  acctpt t11c decisians of t he  Security Council (and 1 use 
thc word now without prejudice ta iits actual definition), marks, of 
course, a very great step forwud, 1 suppose the most im ortant step. ! from the days of the  Covenant of thé J-eague to the days 0 the Charter 
of the United Nations. II khat step forward is to be given any effective 
meankg at all, it rnust, in rny submission, seçult in the application of 
Article 25 to thcise resolutions of the Secufity Council rn regard to 
which othenvise Mérnbers would have a free choie .  
In view of that  step fornard frorn the Cpvenant t o  the cl ide^, 1 - 

am not sure, if 1 maym say so rvïth respect, that w h t  may have been 
said by distinguished statesmen ar jutists or commentators at Geneva 
and elsewhere in yeats gone ày is really v é q  milch help. The task 
of searching out, of digging out, extracts £rom the fomer  speeches and 
wrïtings of judgcs, and çtilI more of one's opponents, is aIways a vergr 
exçiting and amusing task, but 1 am not sure that i t  is always a very 
useful task. \men ane h s  the hrinour of being assisteci, as 1 have 
befare this Tribunal, by dktinguished mlleagues who have made many 
important contîilouti~ns to the iiterature of international Iaw, it must. 
1 am sure, ba a yarticularly stirnulating task for Professor VochoC ta 
engage upon, and T am certain-iï I may say so in the m a t  friendly 
way ta  him-2hat he will be qoite unable to resist the teiriptatiori of 
çome furthcr excursion info the wcrks of rny coIleagues before he bas 
finished with this case.; but on t h 4  paticulat point, if I ma7 SQ 
with great respect to Mr- Beckett, tvhat Mr. Beckett said in rg3z is 
mot of great assistance, 1 am sure that he will be the firçt to agree 
that the effect tif Jiidgment 12 of this Court, which I have al~eady ci ted, 
would resrrl t in his notv reacliing a clifferent conclusion from the one 
whicii he e<qressed at that tirne. 
In any everit, ho~vever, the only comment which needs to be made 

about what people have said in the past on this parLicul= question of 
obligation, is that the Govenant of the League dici nat dran? any distinc- 
tion behveen a recommendation and a decisian. Of coum it did notz, 
There was no obligation under the Govenant of the League in regard 
tci a recommendation, decisian, os wliatever you choose tc? cal1 it, and 
so the gutrstion was one ~vhich simply did not arise at all. In what- , 
ever form t he  CaunciE or the Açsernblgr of the League exyreçsed itseif, 
in effect it mas persuasive, and no question of obligation arose. 
a Here we am cancerned with a very different document, one in which 
quite deliberately the United Nations createdi certain obligatory powes 

1 



which iritre vested in the Sectlrity .CaunciI, In rnv submission, the 
frue view under the Charter is that thc Secusrfy Cauhcil has the pmver 
to  make its rvishes obtigatory. 'l'lie criterion tvhether 6t has exercked 
that power iç not to be ioiind çiniply by asçertaining wliether the lorm 
in which it has expressed its wishes is a recornmendation or a decision. 
There is no rigid distinction in the Charter for this purpose beheen 
re~ommendation and decision. Sou must look at each particülar 
case ; you must observe under diat particdar artide the matter has 
been d ~ a l t  witli ; and then you must see ivhether the S e c d t y  Councî 1 
was intencling to do stirnet hing which the parties liad ag~eed in advarice 
to aocept, wbcther it was intending ta create m ~bligation or $vas 
inerdy iritending to  take persuasive action. 

If you look a t  that last point, the point of wliat the Security Carlncil 
was intending tu d-and you are entitled t o  look at that, under the 
s e~and  canon of construction which 1 have just rncntionect t o  yw- 
there can be no shadow of ddoubt in this case that it intended t o  create 
in the Conrt a cornpulsory jurisdiction, 

If 1 rnay now refer to  the Minutes of the Security Council hf&eting 
of the 9th April, they bear out Eo the full the minutes that 1 read to 
the T s i b u d  on Satrirday of tlic meetings in Jdy, ivhen the Cound 
\vas considering whether this obligation rYhlch they had createrl, as 
they thought, on the 9th April, had in fact been carried out by this 
country against: whorn the obligation \vas directecl. These minutes 
of the 9th Aprll are contained in one of the appendices to out MemoriaI. 
1 am not going t o  read tlic whole of thern, because to do su would take 
a very long time ; but you ivill have the opportitnity of reading the 
whole, and 1 shail not, I hope, make any selectian or extract which 
is in any ~vay unfair. 
' 1 have referred to the meeting of April gt h, but 1 think that I onght 

first to refer to a passage on April 3rd. This matter, as the Court 
will appreciate, fiad been under discussion for same time in the Louncil, 
and on the 3rd April the United Kingdom put f o n d  a resolution. 
That 1s a IittEe significant, It is our own resolution, and we stand by 
it. The resolution is in the terms in which bve originally clrafted it. 
This is what the representative of the United States said on the 3rd April, 
\~?.ilhcn the resolution was introducd : 

"1 h o p  the Comcit will find no daculty in supporting arid pass- 
ing so eqtiitable a proposition as that made by the representative 
of the United Kingdom, 

I t  would seem that  the least the Çouncil rnay do now is to 
$ive the impartial forum, which the Court of International justice 
cunstitutes, an oppartunity to repair, if ossible, some of the 
damage which has been done by the action o ? tlre Security Gouncil." 

We is rcferring there.to the fact that, owing tu the unnnîmity rule, 
the Council was not able to reach any decision one way or anotlier. 
He is saying that the right thiag to  do is ta give the Court sorne oppor- 
tunity of deciding tliis matter. Sorne Members of the Court \viU know 
Rlr. Herschel Johnson, and, if I may say so, he is aüt a gentleman who 
uses language carelessly ; but if the argument of the Government of 
Albania is sight, the Security Council was not giving the Court any 
opportuniiy at al1 ; what the Security Comcil wac: dohg in this resolu- 
tion, according to the Government of Albania, mas to give the 







Tiie next speaker was  Mr. Gromyko, an belialf of the Soviet Union. 
He spoke to some extent on the merits, and I do not want ta create 
prejudice one rvay or aniotïler by referring to the ments of this unhappy 
matter ; but tltis is wliat: lie said when he came to the question of refet- 
ring the case to the Court : 

"1 feel, on the basis of what 1 have said, that 1 mmt express my 
ncgativc attitude towards the propasal of Sir Alexander tzadogan, 
as prescnted at the last meeting" of the Secunty Coucil. Albania 
is innocent of the crime attributed to .it by the United Ringdom 
rcprescntative. %Ire have, aç a reçult, nn basis for dragging Albania 
before the International Crinrt of -Jr~stice. 

In otder to do $0, we m n ~ t  have a basis, we must hava a,  aso on." 
Those ivho know Rb. Gromyko know that he: is very careful in his 

TISE of languagt, and it  is inconccii?able that hhe would have referred to 
innocent Alhania "bcing dxagged before the Court of Justice" unless 
his view had been, like that of Nr. Krxdnikov f OUT months lafer, that 
the remlution of the Security Corrricil was binding, and that the effect 
of it would be t o  oblige AlIsania to go to the Court. 

Then the Prcsidcnt askcd whether anybody else ~vanted tu speak, 
a d  there \vas no response. Tlie President was the delegaie of C b a -  
He said : 

"1 think several delegatiwns have referred ta the facE that this 
c&e coitld have been taken to the Interi~ational Court of .Justice 
in the first place, but 1 would reminr.1 tlmse clelegations tha-t , as 
Alhania is iicit a rnember of t h e  United Nations, shc could not be- 
compelIed te  appear before the Pnterriatioaal Court of Justice. 
Bowever, çince her acceptance of the obligations of the Members 
of the United Nations, as containecl in the Council's invitation for 
lier to participate in a discussion of thb case, she is now, lilre any 
Member of the United Nations, obligd t o  comply wïih both the 
~rovisions of khe Charter and the Statutes of the International 

, Court of Justice." 

A s  the representrrtive of China, he supported the resohtion. H e  
again invited 0th~~ members tn speak, Sut  there was no response. 

Every Member who spokc of the  resolution at this meeting and at 
the previous meeting, as at the ones in July. regarded that  resolution 
as- ~Migatov. If there w-me any nimber of the Security Cçn~iticil 
who dalrlsted whether the resoltition was obligatory, he remained silent, 
ancl when the resolution was adapted, as i t evenbally was,  i t  must, 
in my submission, be t&en ta have bmn adopta1 in tliat sense ; t l~at 
is, in the sense of i t  being an obligatory ~esolution. 

I corne t o  the end of that part af the case. However unlikey it 
rnay seem on tirst considering the word "rect>mmendation" , if yoii look 
at it  in i'is context, it is, in my submission, apparent that for the purpases 
of the Chuter, Adide 25 is not intended to make any Rgid distinction 
bettveen recommendation and decision. 11 it does not apply to recorn- 
mmdation, 1 ask the Tribunal to Say in its judgment, ancl to belp 1s 
because we shall bc guidcd by this in future, En what, If aq~thing,  It 
does apply, If that view that it applies to reçommmdation AS welJ 
as to rlecis~un I s  cot-smt, the effect  of the obligation aisi- under the 
ResoLution of the 9th April is exactiy the Çme, in my submission, as 



if both the United Kingdom and the Governrnent of Albania were 
either parties to  the Optional Clause or tiad entered iato a specid agree- 
ment-tlie better case perhaps hing artia to the Optional CIause- P and therefore undcr nhEipati011 ta re er to  the Court. 
The United Kingdom did alL that it could do, on tliat vim; loyally 

to  impiement the rcsolutiori and tlie decisian of the Seczirjty CounriE. 
The Government of Altriania, on the othw hmd, whflst profashg lip- 
service to the p r in~p les  of the United Nations, made no movçr tvl~atever 
in the matter. '\Ve say Ive did al1 that rve wuld do, anci that rvas 
cnough, to give this Corist the jurisdiction to  irnplemen t the resolntian 
of the Swn~ity  Couacil, 

[.P~iblic sifti~eg i ~ f  Mawh rst, 7948 g?tcvt1oo4z.] 

May it plmse the Court. 1 nùrv corne to the second le= of the tripod 
on tvhich we base oiir position, and in dmling with this and tlie tbird 
le;: I shnll he deding rvith rnntters to  which rny I m e d  friend, 
MT, Beckctt, will also rder cowring certain other aspects of them. 

The semnd lcg of the argument is, of course, rvithout pmjudice 
to the full argument tuhich T addrcssed to  the Court on the eflect of 
Article 25. 1 am going to submit now, without yre~udjce ta mgr a r e -  
ment, t liat Artide 25 appljes generailÿ to ail decisjons or recomrncnd- 
ations, the alternative vieiv, which is based to sorne extent un 
convenience, that while Article 25 ma]? not apply to  dl semmrnerida- 
tions which the Secilrity Goancil c m  make, it does apply t o  same, anrl 
in particular to  those which deal with the methads of settling disputes 
whicli are likeIy to  endanger the pmce, Also, ai course, to thase which 
ded witli mattérs i~nàer Lhap'cer V T Z  of the Cl-iarter, non-cornplilince 
with which may result in mforcemerit action, 1 want to confine myself 
[or the moment to those reccimmendations tvhich refer ta mtthods of 
settling disputes ; in 0 t h  tvorcls to  certain of the recornrnrzndations 
which c m  be made under Cliqter VI. 

This constructirin, which is, as the Court will appseciate, a more 
Iimited construction of Article 25 than the one for whicl-i 1 contendcd 
this rnorning, follows to some extcnt from the proposition, which I 
made this morning, that the test  of obligation iç not whether the action 
of the Smurity Çonncil is described as a decision or as a recornmend- 
ation, but that you inust look at  the acti~al resolution and see irom 
the article, under which action has becn taken, and frorn the intentions 
of the Seçuritp Council, wliether tlsey intendcd that particular rewlu- 
tion ta attract thé provisions of Article 25. If the scherne QI Chapter IrI 
of the Chartex is ta  be effective, and of coum you tirill construe the 
whole Charter as far as yciu c m  50 as tu make it effective, it is necessary, 
in my subrnission, to @vti obligatory force at ieast to certain of the 
recommendations mhich can be made under tliat chapter. 

1 d r ~ v  attention this morning to the Frrst articles of the Charter 
establishing the obligation on a11 Membms of the United Nafions to 
çettle disputes by peaccfuI means and to fulfil their obligations in 
regard to that in good faith. Chapter V1 is, in my submission, r e d y  
an expansion of that general obf igation whicli imposes certain impezafive 
duties an the Security Cnuncil ta see that those general obligations 
are carried out. If you look at tlie scheme of Lhapter Vl as a wfialc, 





But that is d y  cine of the thlngs which the Security Council mav 
do tindw Article 37 (2). The other course ivhich the Security Conncil 
mzy plirsue is ta decide whether to take action under Article 36. The 
words of the paragaph are : 

".,,. it sbaU decidc whetber to take action under Article 36 or 
to recommend such terms of setthement as it may consider approp- 
riate'', 

'Article 36 is, of murse, the one which Ive have b e n  discussing in 
cornexion witk the previoils argument whkh p v i d a s  that the Secirr- 
ity Corncil may recommend procedures or metliods of settlement. 

That rrctimmendation I am saying Is obligatoy, and of course that 
is a very different kind of recommendation. It is on2 thing to recarn- 
mend "terms of settkrnent", that is to say, to seek to impose the actual 
political solution and to make that binding on t he  parties, but it is a 
very different thing to  recommend the methods l>y which a settlemerit 
is to  be rea,chhed. We say that w11ikt in the  former case there is no 
obligatron, whilst the Security Counçil is not tintitled fa  say what the 
terms of a çettlement are to be, i t  is entitled t o  say Iro~v the t c r m  of 
settlement arc to ba arrivecl at. Xt iis entitled to say that "instead of 
going to war about this dispute wI-Jch yau have sci far not succeeded 
in settIing, you mst pursue one methad or .anotherH-the judicial 
rnethod or sornethiîng of that kind. Once it is conceded that Article 25 
is intended to apply to Chapter VI, and that there is nothing apart 
from recommcndatlon to which it can apply in Chapter VI, if is, in 
rny subrnission, very difficult to rmist the conclusion that of aU the 
recomrnenrl~tions in Chapter TI this musfi be the ç l ~ s  to which it 
must have. been intended t o  apply. 

Supposing it  were othenvïse and that th& power of recommendation 
d e r  Asticle 3G were mmely persuasive. 'i'ke Security Cowicil con- 
siders the dispute and makes its recommendation-purely persuasive 
recommeildation. If it does that, and only that-and if that is al1 
it can do-it eitrects kss than tlie otlier provisions of the Charter have 
already secured, Secause under Article 33, ocit to mention Artides T 
and 2, the parties are already under an obligation t o  seek a solution 
of their dispute by pursiring such means.. E x  J~typolh~si  they have 
not srrcceeded in camying ont their duty, a duty which as far as sub- 
mission to the Gonrt is concernecl, is une which at that stage codd only 
be carried out by a joint reference by means of a speciai agreement. 
Tbat k i n g  sù, surely the intervention of the Securîtv Chuncil, which, 
as you will rernember, under a preceding article, 24 (11, it has been 
authorized tu take on behalf of the rnernbers in osder to ensure prompt 
and effective action, n u s t  be intended to advance rnatters beyonci the 
stagc tvhich they have already reached in consequençe of t h e  provision 

, of Article 33. Article 33 obliged t he  parties to sseek amongst other 
peamfcil meam of set thnent  a jiidicial means. If the Resolution of 
the Security Council is no more than persuasive, it reaUy takes the 
matter no further than the Charter has already taken it under fhat 
,sirticle. Tlie only way in rvhich the Sectirity Couficil can advance 
the matter further is to substitute for that general obiigation m d e r  
Article 33 a particular and individual obligation on each of the parties 
to submit the case to the Coiirt, Just contempIate the practical alter- 
native. Contemplate t h  very case. In this field the Security Gound 



is neceççarily dealhg with disputes the continuance -of which is endan- 
genng the peace, That is the whole th_heory m d  bas& of its rjght to 
intervene. Take a case like tlie prcscnt one, in which ships 01 .war 
are mined, witli hemy losç of life, That is exactly the Enid of incident 
d i c h  in the past wouid have led at least t o  a naval demonstration, and 
quite poçsibly to  a punitive war. Corfu ? Was there indeed not suc11 
ati incident in Gorfu in 1923 i 

Mernbers of tI~c United Nations wn hardly lx e'tpected to submit 
to outrages of this kirid unless the Security Çauncil is invested, as it 
was in my submissi0,n ciearly the intention to  invest it, wifh adqnate 
and effective powers. The only way you tan give it effective palvers 
is to stiy tRat this uver of recommending peaceful methods of settle- R ment is a powr w ich iniposeç an obligation on those to  whom the 
recommendationç are addressed to pursue that peaceful method. 

That is al1 tllat I propose to say on that second leg of the a.rpment, 
As tlie Court wiU appreciatt, it is a more restricteù application of the 
Article as tlleory tha t  1 advanced to the Court this rnofing. 

I mme now to the thitil 1% a€ the tripod, and this also X s h d l  dm1 
with vcry Gridy ; the matter will be expanded hy mp lectmccl friend. 
The thirçl submission iç that a resolution mder ArticIe 36 of the Charter, 
even if Et does net impose any obligation on the parties, attsaçts the 
provisions of Article 36 (1) of the Statute- 

Article 36 (1) of the Statute of the Court, as the Court will rernernber, 
provides that the jurisdiction of the Court cornpises all cases .yuhich 
the parties refer ta it ancl al1 matters specially provided for in the Charter 
of the United Nations os in treaties and conventions in force. That 
was a nerv provisiociii to the extent that it sefers to all mattws speciauy 
provided for in the Charter of the United Nations, The=-\vas nothing 
of th& kkin in t he  Statute of the old Court. To the extelit that it is 
a new provision, il: must lx açsumed that the new words mean hme- 
thing. Ln the Year Book of the Court, 1 notice that at page 108 it 
is sard that "cases intsociuced by application wdl mainly relaie to matters 
specially provided for in the Cliarter or in treaties and conventions in 
force". That seems, if I may sa37 so with rcspect, a very just appre- 
ciation of this provision of Article 36 of the Statute. That is what 
the Statute says, tliat the. jurisdiction of the Court comprises, amwg 
other rnatters, al1 matters specidly provided for iv the Charter of the 
United Nations. 

The manifest objéct of that article is t o  givc the Cou~t a jurisdiction 
ilot dependent upon adherene tri the Optional Clause and not depend- 
ent u p n  tlie signature of a spetiai agreement. Whether A special 
agreement shonld be entered into or not loiiowing a resoiution of the 
Secixrity Courtcil iike this is another point. There would jn any event 
be no need to provide for that  case speciaUy in Article 36, becadse the 
jhd ic t ion  under any çpeçial agreements is already covered : it was 
covered under the Statutes of the old [.O&, and it i s  covered by the 
initial wo~ds of ArticIe 36 (TE. These addifianal words, which were 
not t h q h t  Iietsesçary to covw spwial agreements d e r  the Statutp. 
of the old Court, are not necessarg to deal with them naiv ; they are 
clea-y tleding with othm cases, new cases, cases of a kind tvhicIr are 
sl~ecially provided for in the Charter of the United Nations. 

What special provision is thme in the Charter of the United Nations 
to whicli Article 36 of the Statute can-lx referring ? Th- must be 



~presumablÿ some speeial provision. Tt is anticipated In the y e a  b o k  
tha t  inmt ef p u r  cases are going to corne from it, and that may well 
be h u e ,  as the 5ectirity hitncil pdual1.y develeps its functicins for 
maintaining peaoe in the worId. The only provision in the Çhartm 
t o  which Article 36 of the Statute codd passibly be referring is this 
~ e r ~ :  provision, t h i s  powel- of the SecnriS; Couilcil under Article 36 'io 
recommend the partïes to go to  the Col~r t ,  So far as çonterns canten- 
tious business-and thiç is dealing ody with coritentious business- 
there is no ather provision whatevcr in tlie Charter wkicli could on 
anv view give jurisdiction tu  thc Court. Unles, therefore, y011 are 

to say that there ic; no provision in the Charta  ~vhich can b ~ v e  
jiirisdiction to the Court, and that these words are perfectly rneaning- 
less dend lettercj, the ccnclnçion inevitably follows that Article 36 of 
the Charter is the provision to wliicli Article 36 {I) of the Statute is 
in Iact locrkin . 

Whg shoi~lf this particular provision of' the Statute he regaided 
as a cornplete dead letter ? I t seerns t o  Iink up directly with Article 36 
b) of the Charter, and the joint effect of the tiiw articles, Article 36 
of the Statute and Article 36 01 the Charter, seems to be this: once 
there is a resoliition by the Secusity Cotmcii recomending reference 
ta  the Court, ancl once that  resolution Iras k e n  acted Ltpon by one 
of the parties, the Court ha9 jiwisrliction. 

1 am noi lie* putting it so high as tu say-and eliis is the distinction 
between this leg of the argument md the  other two Legs-tliat once 
tlie resdution of the Security Cuuncil i s  passed, the Court at once has 
a compulsoq juridiction. 1 am saying, under this part of the arp-  
ment, that oncc tlie resolutioiz ol the  Sg~urity' Counçil fias been rtçted 
on by one of tIie parties, the Coilrt is Invested witll cornplete jurisdiction. 
I-E is really rather as if bath of the parties had adhered to t he  Optional 
Clause COL the purposes of tlie rnatters refmed by tlie Security Coiincil. 

Aiter all, is tllat a very surprising wnclusion ? Under k t ic l t  24 
of the Çl-iarter, the S~cunty Colincil, in making rewimmendations in 
regard to the matter, lias actecl on behdf of the  Members al t h e  United 
Nations. inclilding the Members who are parties to the dispute. That 
befng JO, is thcrc really mvtking rcally startling in the idea that in 
recommending Tecourse to the Court it has in fact weat~rl a. kind of 
ad hw aadherence t u  the Optional Clause by bath of the p&ies on whose 
behalf, arnongst others, it has been acting for the purposa of the par- 
tictila~r dispute ? 

If, as 1 say, Artide 36 of the Statute is nat to  be linked up with 
ATticle 36 of the Charter in that -+vajr, then this part of Article 36 
is whol'iy inopmtive, so tliat kere again I crave Ln aid the principiyle 
of efiectiveness, and 1 c l ~ i m  it in aid in regard tq Article 36 (1) of the 
Statute as wejl, as in regard ta Article 36 of the Chartes. You can 
only make Article 36 (1) of the -Çt.atute effective by linking it up 
wi t h  some provision in the Charter of the United Nations, and the only 
provision with wliiçh you can link it irp is the provision in Article 36 
of the çI.iart.ter. 1 crave it in aid also of the Charter. Ttie only way 
in which you carn enahle the Semrity Cauncil to ensure prompt and 
eff cetive action is by conclading, at least that a resolu tion of the Securitg 
Conncil undet Article 36 of the Charter does produce the  result, that 
one oi  the parties can then go to tlie Court, In this case the United 
Kingdom, bÿ the application w11ich it made, implemented the action 





May it please t h e  Cou~t. As the Court knows, our case rests upon 
Iwo main groiinds. The fi& is based on the Albanian letter to the 
Court of the 2nd July, and onr arguments on thEs letter have been 
made in our xvriften Observation7 of the 20th Jaouary, and my leader, 
the Attorney-General, l-ias devcloped further our arguments on this 
point. The sec~nd  bais of onr case for the jurisdiction of the Court - 
arc the gr0'1~1çZs w h c h  were set fo-th in oar written application of 
May 1st. l%e Attorney-General has already dealt withthis matter in 

- hiç oral argument, but tliere have been no written plcadhgs on it, and 
that i s  why 1 am going to atternpt to go inta it in still further detail. 
If the Court finds it ilecessaty t o  pronounce on this aspect of the case, 
it will be giviï~g a deciçion O£ tlie vcry greatest importance, becauçe jt. 
is aa interpretation of the Chwter. It ~vill, of course, be strictly 
necessary for f he Court to  give a decision on our second argument only 
if our h t  argument is l-idd to be il1 founded : nevertheless, in view of 
the very p t  impertance of any interpretation of the Charter, it do& 
seem t o  us most desirable that we should give e v e y  possible %sistance 
tn the Court by way of argument. Moreaver, my learrled hiend 
Professor VochoC. has describeci our argument on the Charter, befove 
fie heard the Attorney-General, as an &dificc f a h d a s x ;  ancl me think i t 
necesary, by supplying as many solid bricks as we can, to show the 
edifice is a real one. I shall attempt notv to add a few more bricks to 
thoçe which the Attorney-Gencrd haç already laid. 

We were reproached at t h e  beginnihg for being rnther cmeial civer 
this part of our case. We do not intend t o  be so. The full statemcnt 
of our argrlrnenf on the second point is necessdly somewhat long 
and complic~ted. Wé have ts consider the construction of the Charter 
as a whole. We havc to refer fulIy to the jurisprudence of the Perma- 
nent Coi~rt with regard to thc interpretatian of instruments. And, 
since ùur opponents have gone h to  the fidd of t h e  preparatory work 
at San Francisco, we also, subject to our contention that the prepar- 
atory work should not be taken Lrito consideration, follow tl~em into 
that field. 

,4s the Court koaws, having j u s t  hcard it from the Attorney-General, 
we prwnt  oiu sul-imission that the Corut has urisdiction under 
the Charter in fhe form of three argluaents whic h are independent 
and alternative. 1 will, with yaur petmission, say what the  .three 
arguments are. The first is that the Go%-enment of Aibania, 
having açce ted for the p q w  of the praent dispute al1 the obliga- 2 tions of a r ernber of the United Nations, is obliged t o  açcept the ?uns- 
diction of the Court by reason of the secornmendation of the Securitp 
Council, since recornmendati~ns under Chapter VI of the Charter are 



decisians which Members of the United Haticins are obliged to accept 
and carry out unrler kt ide  $3 of the Charter. That is oar b t  
agument .  

Our second argument is t l i ç .  EVFR if it shadd be hdd that 
-4rticle 25 of the Charter does not apply to ail recomendations 
unrler Ghaptcr VI, some re~omrnendation$~may be made under Wiat 
Chapter to which Article 25 does apply, and in grirticular those 
which relate t a  yti&ieods aas opposed to , k m s  of settlement. The 
recommcndation of the 5cusity Council that the Parties should refer 
the  present dispute to the Cotii-e is a recornmendation of this kind. 
Tliat is our second arg1~111ent. 

Our thircl x p m c n t  is that the Coud, as the prulcipal jjudicial organ 
of the United Nations, Ilas juriçdiction by virtue of Article 36 11) of 
its Statute over the present dispu tc as being a matter speçially provided 
for in the Cliclrter of the United Nations, as soon as the recomrnendation 
01 the Security Cound Iiad been acted upnn by any of tlie Parties tu 
whom ié had been directed, and of course thst Remlution has been 
acted upon by the Goverment of the United Kingdom, 

The Attorney-Generd .tas dealt f d y  with our arenient No, I, and 
1 do not intend to devetep that any fnrtl~er ; but in the murse of doing 
so, and as part of that argument, he sefe~rd t o  certain rules of the 
interpretation of trcaties, and 1 wish to begin by. discussing some of 
these rules and referring to the. jurispnid~nce of the Permanent Court 
in regard to them. 1 am glad to know-not that 1 ddoiiktd it for a 
minute-that nie are at one with Caunsel for Albania in aur acceptame 
of t11e jiirisprudence of the Permanent Court. 
Thc firçt mie of interpretation, in support of &ch X am gohg ta 

cite some cases, is t Ire rule tliiit treaties must be interpreted in their 
ordinary and riatumi sense unless a contrary design or p a v e  appears 
in the tmt. The context of the provisions must Be consirlercd, and 
their meming muçt be ascertained in the Iight of the gellerd purpose 
of the treaty. 

'The first case which 1 w i ~ h  to mention in t h i s  connexion is th& 01 
the Wzmbldo~,  tvhich is in Series A., No. x, and the particular passage 
wLch J. shall want to quote will be found on page 22 of the report- 
In the Winzbltdofi case, the Permanent Court Ga.? callecl upon t o  
interpret Articlc 380 of the Tredy of Vedt les ,  which rovided that P the Kiel Canal and its apprriaclies should be maintained ree and open 
t o  vesse13 oof commerce and oi war of d l  nations at peaw with Getrnany 
on t e m  af @ect equaliéy. A dispute having arisen between Gerrnany 
on tlie one hancl and the G~vernntents of Great h i t a in ,  France, Itdy 
and Japan on the other hmd with regard to t h  proper constmctioii 
of Article 380, the matter was submitted tci the Court for decision, 
Z t  was argued on behdf of Gcrrnany that, in virtue ~f hr*r sovertsignty 
over the Kiel Canal, she %vas mtitlecl, and indeed bound, to take such 
measures ta preservc lier neutrality as sht thought fit, and that the 
proviçiom of the Treaty of Versailies mnst be read subject t o  t l k  
right. 

The Court held that thme w a s  no p u n d  for interpreting the provi- 
sions of Article 380 otherwise than in their natuml and ordinary sense. 

, I t  said : 
"The Court considers that t h e  t m s  cif Article 380 are c a b  

grnical and give rise t o  no doubt. 3 t  follows that the Canal has 



ceascd to be an interna1 and national navigable waterway, the 
use of trhich by the vessds of States other than tlie riparian $tate 
i s  left entirely tto the discretion of that State, md it has becorne 
an international waterway intended to provide dnder t r a t y  
gua-rantee easim access t o  the 23dtic for . ... al1 nations of the warld. 
Under its nerv r&gime, the Hicl Gand must be open, en a 4ooting 
of equality, tù al1 vesçels, witlioitt making any distinction between 
\var vcssels mcl vessels of commerce, but on one expreçs condition, 
~ ~ m c l y ,  thxt khese vessels mnst bdong to nations at peace with 
Gemany.' " 

The Court then pointed out that if the conditions of access t o  the 
Canal rt:re to be modificd iil the event of a ~onff ict between twcr Powers 
~ m a i n i n g  at Pace with Germany, the Treaty would not have failed 

' to say so : and later in its judgrnent the Court rcfused to adopt the 
so-calIed restrictive intetpretation such as was maintalned on belialf 

. of the Germai1 Govwnment l>ecause it would be çontrary to "the plain 
ternis of the  article", That second quotation is from page 24; 

Trlrning just for a moment to aur own case, if Article 25 of the Charta 
was to 'Ge limi tcd to  decisioas of the Security Couacil under Chapter IqI, 
as Our apponents contend, I say, adopting the m r d s  of tlie Permanent 
Caiirt, that tlie Charter tvould have said so. 

The next case wliich '1 should like to cite is an advimry opinion given 
in rgzl regarding cert;lin matters a~ising out of the action of Poland 
in setting up letter boxes at various placm in the streets of Danzig. 
That case is No. r r  in Series B., and the  passage whicli 1 shall quote 
wili be forlnd a t  page 37. One of the points a t  issue in the case-àt 
seems a srna11 point-ms lvhethw Potand could only have le t ta  boxes 
inside tlie buildings or whether she could have them outside thc huiidings 
in the sireet as ~vel l .  At page 37 the Court said thk : 

'Tt wiU be seen that there is no trace of any provision mnfining 
the operation of tlie Poli& postal authorities t o  the inside of its 
postal building, :rile postal sentice lvliich Voland is entitled to 
establisIr in the port of Dmzig must "be intq>reted in its ordinary 
sense so as to include the normal functions of a postal service 
as regards the c~llection and distribution af postal matter outside 
the past-offiw.'.' 

Therc is not any trace in the Charter of any provision cutting down 
Articlc 25. Elsewhere in diis pust box case the Çoitrt made the follow- 
ing irnprsrtan t pronouncement : 

"It h s  beetr urgcd an tiehalf of Danzig that Foland's postal 
rights in Danzig constitute a a m t  Iri derogation of tlie postal 
monnpoly of Danzig, and that the grant must be strictlp construed 
in faveur of Uanzig. In tlie opinion of the Coitrt, the rules as 
ko a strict or liberal construction o f  treaty stipulations can be 
applied only in cases tithere ordinary methoch lsaf interpretation 
have failed. It is a cardinal principle of interpretation that itvords 
inust 1~ interpreted in tlie sense wkich they wot~ld normally have 
iti their context, unles sucb in tcrpretation wmld lead tu ~vmething 
unreasonable or absurd." (PA 3.) 

1 shor~ld lilce to tucn now to Aclvisory Opinion Mo. 2, tvlilch relates 
to the rompetencc of the International Lahoiir Organizktion and which 
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turnecl- on the 'point mhether a@cuIture w& induded within the sccipe 
" of the nctivities of the International Labour Organization. That 1s 

Series B., Nos. 2 and 3, and the page fiom which I sliall principalfy 
want to quote is page 23. In  that case the Courf sain this: 

"In considering thc question before the Court iipon the language 
of the Treaty, it is sbvious that tire Treaty m u ~ t  be read as a 
whole, and tliat i t s  rneaning i s  not ta be dete-rmined merely u~~ort 
particular plirases' which, if detacl~ed fmm the cont~xt,  may be 
interpreted in more- than one sense." 

The Court, l~aving said that, prmeeded to consider the meanuil; of 
the word "industry" as used in the English and French textç of t h e  
Trcaty, and i t  considered in thiti connexion the dictionary memjngsa 
Having loaked at the terct h m  this point uf view i t  said : 

"But t h e  conte~t is tlic final test, and in the preçent indante 
the Cciutt rnust consider the in which these words are 
found and flic sense in which they are employed in Part XII1 
of t he  Treaty of Versailles." 

Xeading Part XII1 as a,whole, the Court lldd thai ttthe~:~ \vas no doubt 
that agricultural labour waç included urithin the ccrmpetence of the 
Organizat ion. 

The point tliere was ~vhether the word   indus^'" cot-esed agriculture. 
If you look at rhe dictionary, y u  may find that "industry" js very 
ofteil used in a sense ivhich does not wver agriculture, and indeed 

. j ust occasionally in crint radistinc tion with i t ; nevert heless, in this 
case the Court, taking the niatter in its çaritext, and reading Part XII1 
of the Treaty of Versailles as a whole, reached the conclusion ~vliich it 
did. Similarly, tve ask the Court to take the word "decision" in 
Article zj in its context and to interpmt it in its context and in the 
light of the wI-iale scope and purpose of Che Charter as a whole. 

Tliere are two cases which 1 wiil merel y mentian as again corihrming 
the rule of interp~etation wliich C am now submitting, and witl-iout 
going lnto tlieir facts and without making any qucitations €tom them, 
The first of these is Advis~cy Opinion No, 12, relating tr, tlie frontier 
behveen Iraq and Turkey, Series B., No. 12. The second is the  Clior~ow 
Factorjt case, uthich is Series A, Nn. g, 1 wiIl alço mention, again 

a . without bothering to  go thraugh the detailed facts of the case, the 
advisory opinion given in 1932 (Series A./B., No. 50) conerning aecrther 
I.L.O. question, about the ernployment of women at night. 
1 now wish ta  deal ai  a little greater length with anather mse, which 

is an advisory opinion given in 1923, Seriw 13., No. 7, and my quotation 
principdy corna [rom page Y 7. Ti~at opinion relates to tlie intetpret- 
ation of Article 4, paragtaph r, of the Treaty of spxg rbetsveen tlie Prin- 
cipal AUied and Associatecl Potvers on the onc hand and Poland on the 
ottier hand, iinder wliich it was maintained that certain pmnns wha 
were fomerly German nationals had acquired Poliçh nationality, 
cantray to the contention of the Polish Goverr~rnexct, wliich held that 
t h s e  persons mntinued to possèss Gemm nationality and ÇZid nat 
acquire Polis11 nationality, with the result that in Foland they tvere 
esposed to the treatment laid down for pesons of non-Polish nationaliv 
and in articukar of German nationality. The question [or decision 
by the 8 ourt was whether Article 4 of this Treaty referred solely ta 





provides ttiat in carrying out its duties, the Secutity Council 
actç on behdf of Mersihem of the United Nations. Mormver, 
Artide 25 expressly . provided that 'tlic Members of the Wnited- 
Xations agree ta accept and cary out the decislons of the Sccu~ity 
Council in accordance with the present Charter'. 

The record at San Francisco also clannstrr~ttes tliat this para- 
graph applied to al1 the decisions of the Seciirity Cauncil, As - 
indicated al-iove, the& was a proposa1 in Cornmittee IIfjr, to 
limit this aldigation salely to those decisions of the Coixncii under- 
taken pumuant ta the specific ponrers ennrncsated in Chapters V1, 
WI, VITI and XII of the Charter. This amciidment \vas put to 
a vote in the Carnrnittee and rejected. Tbe rejection of ths 
mendment is clear evidence tl-iat tlie obligation of the  Members 
to carry out tlie decisions of the Security Gouncil ~ipplies q u a l l v  
to  decisiam made undm Article 24 and to the decisions made 
under the grant of s p e d c  powers." 

That shows that in Jannary 5947 the Assistant Sccrctary-Gerieral 
\var saying in the Security Council that tbis paragmph applied to a11 
the decisions of  the Security Lotincil, and then proceedecl to give a 
cornmentary on fie meetings of the Cornmittee at San Francisco ivhich 
is the same in essence as tliat ~vhich you have hcard from the Attorney- 
General. 

So fac from oiir hating irivented this t heoq~ ,  and so f a  from this. 
tlreosy even I-iaving been inventcd hy somebody d= aat the tirne of 
the Corfu case, you hear this theory clearly statcd hy Mr. Sobolcv, 
relating ta a diffetent aflair an roth January 1947. 

1 nonf wish to pass on to  mother rule of inte~pretation on wliith 
we have relied, and ta refcr the Court to a f e~v  cases on that point. 

This is the rule of intcrprctation : ai res m g i s  valent qt#n.~sz $ m a t ,  
and the hrst case 1 wml: to mention here is one which T have mention& 
already in connexion with another rnle of interprethtion. It iS Ad~isory 
Opinion No. z, on the q~iestion as to whether the  activities of t h e  
I.L.O. estend to agriculture. 1 am çiting this case and shdl show 
from thc quotation ~ v h i d i  1 w J I  read in a minute that the Court  based 
its opinion in a great rneasure on. the grv~ind that it tvould give an 
interpretation to the relevant provisian. of Part XII1 of the Treaty of 
Versaif les wtiich would enabk tlie Internation4 Labour Organization 
t o  perform a function rvhiçh i t appared it hacl been set up to perfom. 
And f his is ~vliat the Cotirt said, on page 24 of the téport, in Series B., 
No, 2. It says : 

"As Part XII1 expiessly declaxe, the design of the Lontracting 
Paz-kis wwas to establish a f l e r g t a ~ a d  labour avganixnla'oa. This 
in itself strongly mil itates against the argument that a,gricdture, 
tvhicii is, lseyond al1 question, the most ancient and the  greateçt 
indus/ in the world, employing more thm half of the world's 
wage-earnas, is ta be mnsidered as left oirtsidc the scope of the  
Int emdtional Labour Organization becanse i t is not expresslp 
ntcntioned by name. " 

Now in another Advhry Opinion-it is No. 6, dven in rgz3-the 
Permanent Court was repested to give an opinion on whlether the atti- 
tude adopted by the Pûlish Governmcnt towards a numbcr of colonists 



tvho were formerly German nationafs, but ivho, a t  the material tirne, 
were damided in Polish luritory previously- bdonging to  G m m y ,  
and had açqiiird Polish nationalitp, was in cdnformity tvith ils inter- 
national obl igartions. ln coconsidering tliis question, the Caurt was 
called iipon to intcrpr~t the Rlinorities Treaty bettveen Polmd and the 
Aiiied md Assoçiated Potvers vühich \vas signed at Versailles on 28th June, 
1919. This Treaty had f o r  its objed the acceptance by . Polarid of 
certain principles zvhich were intendcd to protcct the  intm-ests oi inhal- 
itants of Poland whn difiered from the niajoritÿ of the population in 
race, language or religion- 

It mas the contention of the Gcrman Governent  that by a law 
enacted in Poland on 14th Jdy,  rgzo, and by various acts in pursuance 
of this law, the Poliçh Government had violated the provisions of the 
Minoritles Treaty. The matter was iccordingly brought beforc the  
Council of the League of Nations, but the .Polish Governmmt ohjected 
that tlie Corincil had no power in the matter hecause the Polish adion 
had been taken in the cxercise of rights corderred upun her by the 
Treaty of Versailles aiid that the interpretation of the Tretltv of 
,Verçailles was not a matter for the  Ç o u n d .  The Corrncil therefore 
requestecl the Permanent Court tto give an dvisciry opinion on this 
point as me11 as on the point whelher the Polish Government had acted 
in çoaformity with its internationd oblig~tions. 

Z t  is in connexion ivith the former point, that is to say, whether the 
Countil of the bague of Mations was çornl~etent in the matter, that 
the Court said : 

"The Court is unable to çhxe  this vierv. Thc main objet of 
the Minorities Treaty i s  to asstire respect for tlie rights of the 
minorities and to prevent discrimination against them by any act 
wlia t soe~r  of the Polish Statc. It does not mntter whether the 
rigtits the infraction ni lvliich is dleged are tleriverl frrim a legis- 
lative, judicial or ndministntive act, or frcrm an international 
engagement. If the Criuncil ceased to b~ competent whenever 
the srrbjeçt before it involvecl the interpretatlùn of such an inter- 
national engagement, the Minorities Treaty woaId to a great extent 
be deprivecl of value." (P. 25.) 

The East words are particularly relevant-"If the Fomcii ceased 
to be çonipetent whenever the sabject before it involved the inter- 
prctation of such an international engagement, the Minorities Treaty 
would to a geat  extenl be dcprived of value'" that k ta aecept the 
Polish Governrnent's contention would be depriving t h e  Minorities 
Treaty of the  p a t e r  pad of its value. T h t  u ~ l s  one af the grounds 
why the Court rcjected that interprebtion. 

Tiirning to  an aspect of our particular case about which there hxs 
aow been much argument, the Counsel for the Albanian Governrnent 
hac admitted that his intc~pretation deprives of any value at al1 certain 
wmds which were introduced as an amcndment into Article 36 (1) of 
the Statute of the Court. Further, 1 think the Attorney-Generd has 
demonstrated that our opporient's interpretation renders ArticIe 2; 
of the Charter completely otiose, Therefore, following the piiriciple 
adopted in the case \+hich I have just çited, the Court shonld not adupt 
an interpretation which deprives of value such important provisions 
first in the Statute of the Court and secondly in the Charter. 



I must trouble the Court with two ar three shorter citatiaris. The 
Advisory Opinion No, wz, relating t o  the frotitier behveen Turkey and 
Iraq, Series B., NU. 12; which 1 wkh principally to cite,' is as follows, 
In that case the Court tvas primarily concerned with the question ivhether 
a decision taken by the Council of the League of Nations in vit-tue of 
Article 3, . paragraph 2, of the Treaty of Lausanne had a binding 
character gs an arbitral award, or whether it was merely a ecom- 
mendation or simply a rnediation. Alço whether in any event the votes 
of the parties t o  the dispute shoull be counted in t a k a  the Council's 
decision. On these two pulnts the Court applied the principle of inter- 
pretation that ail treaties must be construed in a manner to render 
them effective. Kt pointed out that tlie intention of the parties in 
signing Article 3, paragraph z, of the Tceaty of Lafisanne "waç by 
means of recourse to the Council to ensure a definit ive md final soIution 
of the dispute which might arise between them, namel ,  the final deter- 
mination of the froatier". 

IVith regard to the question whether the parties Iiad the right to 
vote, the Court said : 

"Frm a practicd standpoint, to requïre that the representativw 
of the  parties should accept the Corincil's decision woidd be tan- 
tamount to giving thein a rig11t of veto enabling them to prevent 
any decision being reached ; this would hardly be in coniormitv 
with the intention rnanifested in Artide; 3, patagraph 2, of the 
Treaty a£ Lausanne," [P. jz.) 

One more case I have to quote i s  Judgment No. 8, the Chorxfiw 
Factory, Scries A., 30. 9, page 25. In tbat jdgmen i  the Court was 
dealingwitl-lthecontentionof thePolishGovernmentthattheCourt , 
had no juridiction for dealing with the question of compensation in 
respect of the violation of certain provisions of the Convention regarding 
Upper Siiesia, concluded at Geneva in rgzz between Gemany and 
Poland. The Polish a r p e n t   vas that Article a3 of tthat Crrnventiori, 
which gave the Co~irt jurisdicticin over differences of opinion, resulting 
from the iiiterpretation of tlie Çonveiztion which might arise be t~veen 
the Germm Governent ancl the Polish Govcmmc~t, did not crin- 
template clifferences of opinion regardirig reparations çlaitned for viola- 
tion of the provisions of the Convention. The Court said that it \vas - n priaciple of international law that the breach of an engagement 
invo1r.e~ an obIigation t o  make reparation in an adequate fornz and 
that there was no neccssiQ to saÿ in the Convention tbat ilifferences 
zelatimg to  reparations wem comprehcnded in Article 32. It observed 
in th i ç  connexion, that is, the interpretatlon of Article 23 : 

"An hterpretation which would codine the Court simply 
to recording that the Convention h l  b e n  incorrectly applied 
or that it had not heen applied, cvithout being able t o  lay 
doiatn the conditions for the re-establishment of the  treaty rights 
afiected, would be contrary to what would, +n'ma facie, be the 
riatwal object of the clausc ; for a jurisdiction of tlris khd, h t e a d  
of settling a disptlte once and for all, worlld leaire-open the p~ssi-  
bitiky tyof further disputes:' 



If if please the .Court, 1 want, with your permission, t o  begin this 
mtirning by. referring r o ~  some more cases in the jurisprudence 
of the Permanent Colfrt in rcgarcl. to  anothw rule of intmpretstinn 
whjch we regard to be xelevant and important in this case. 

The rtrle to whicli nly rernarks are nnw addressed is the mle that the 
preparatory work must not be used in the in terpretation of the treaty 
t d e r e  the text is dear and can be ascerf ained by applying other niles 
of interpretation (such as that wliich I have already rnenfioned, that 
the treaty must be interpretcd according to tlie natiiral and ordinary 
meaning of the words used, taking thern in the  corrtext of the instnr- 
ment as a whole) after applying that suie, and al50 t he  rule zbt res magis 
valeni. Tt is on l r  aftw tlieCourt I i a s f a i l d ,  af'cer applying those rules 
of inkerpretatiori, lo  spell out the meanin that it is permissible to 
have recourse t o  preparatory work at au. "; t is soinetirnes yermissible 
to have recciurse to the prepnratory work leading np to a treaty. The 
deciskons of the Permanwit Court shoiv, I~owever, that no rule wds 
better e&ublislied in its jurisprudence than the tulc th& preparatory 
work cannot be used in t h e  interpretation of a treaty when the mem- 
ing of the text can otherrvise be ascertained. 

The extracts tvhich 1 am about t o  give you from one of the  
cases decided in the Permanent Cortrt show how the ride rvhich 1 
am non7 cçontending for \vas repeatedlg applied by tliat Court. 

The Iirst case tu wliich 1 wish to rsfer is tlie case cuncetning the 
Imq-Tilrkish frontier, a case X Iiave alrendy menhned in connexion 
witli the rule ~t YES manis ' J Q I G I I ~ .  Indceri, that case about the Iraq 
frontier contains in itsel? autlioritg for ali tiiree oi the nila which 1 
am suhinitting to you. 

May L begin bp just remindina ycru that in the Iraq frontier inse 
the Cotrrt was aslred for an advisory opinion upon the mmning of 
Article 3, paragapli 2, of tlie Treaty of Lausanne, and in particular 
in relation to the rôle of the Coiincil of the League nf Wations in a dis- 
pute ks to the frontier between Turkey and Iraq. Tlie Court, in the 
first instance, appiied itself ta the p~oblem of interpreting the article 
as it stood. The Court said-this iç Advisory Opinion No. rz, and. 
the passage which 1 a m  reading is to be found on p,qe rg :- 

"The CowE must, therefore, in 'the first lace, endeavour to. P =certain h r r i  the worciing of tliis clause w iat the intention of 
the Contrgcting Parti= was ; subseque~itly, it rnay consider iviiether 
-and if so, to what extent-factors atlier t h m  the wording uf the 
Treaty n u s t  be taken into scmunt for this puyose. The Court 
is of opinion that in signjng Article 3, paragrapfi 2 ,  of the Treaty 
of Lausanne, the intention of the Parties $vas, by means of recnurse 
t o  the Council, to insure a definitive and binding solution of the 
dispute whicli might a r k  between thern, namely, the final deter- 
minatron of the frontier." 

Tlie Court then proceeded t o  examine the logical ;and grammatical 
meanhg of the article, analyshg each ab-paragraph ancl reaching the 
condusion tliaf. its purpose \+-as fo provide successive stages by xvhich 
the  imntier rnight Ise defetmined, culrninating, If need be, in the adju- 
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dication of any dispute on the matter by the Council of the League. 
It a1so examined further othcr articles of the Treaty of Lalisanne in 
order t o  see whether any light was Wown upon ffie smpe of ArZicle 3 
by thcise ather artides. The representative of the United Kingdom 
in that case had argued befcire the  Court that the tnre rneaning of 
Asticle 3 was, as a matter of law, to be gatherd from its actud terms 
aIone, and that consideration of the riqotiatianç Ieading up t o  the 
treaty was inadmissible. Now, the Court upheld this contention in 
the following passage : 

"Since the Lourt is of opinion that  Article 3 is in i,tself sufficiently 
dear to  enable the nature of the 'decision ta be reached' b the 
Council under the terrns of that artide to be determinez t h e  
question does not arise wliether consideration of die work Ki prepar- 
ation of the Treaty .... wauld dso  lead to the concZusioris set 
OUI above.'' (P. 22.) 

Tlie Tnrkish Agent had b m d  the argument on the preparatory 
work, and the next little passage 1 am going to read is what the Court 
salrl witli regard to that Turkish argnrnent, It is contained on page 23, 
and the  Court said : 

"But assuming that  a study of the pmparatory work .... Jed t5 
the concltiçion that Article 3 should be interpretd as though it. 
had been adopted suhject to the condition that  the Council codd 
not arrive at m y  solution tvi'chout the consent of the Parties, the 
action of the Corincil wodd, in effect, be reducd fa simple media- 
tian. NOXV this condusion, wliich would elirninatc the possibility 
of a definite decision capable, if necessary, of replacing agreement 
bet\veen the Parties, tvould be incompatible wiai the t m s  of 
Article 3, the interpretatian of which-as indicated, bath from a 
grammatical and a logicd point of view as well as from that . of 
the rhle assignecl to that article in the l'eace Treaty-has been 
set out above." 

Mr. President, the Court is there saging that the rde zsE ~w mugis 
valeat prevails ovw àny-thing whicli pou can get from tlie preparatory 
work. That is the conclusion ta be drawn from the Court" opinion 
in t he  Traq frontier case. 

The next case to tvfiich I wish to =fer ;a little more shwrtly is the 
case concerning the European Commission of the Danube. It is a 
case with whic71 I happen to be rather Iamiliar because 1 was in it. 

. Pt was a disputt: between the United Kingdom, France and Ttaly on 
one side, md Roumania on the other, and it related to the powers of 
the European Commir;sion of the Danube between Galatz and Braila, 
ancl the argument mainly turned on the rneaning of Article 6 of the  
Definitive Statute of the Danube, an instrument which had followed 
Article 349 of the Treaty of Versailles. Article 6 stated that the 
authosity of the Commission extends "under the same conditions as 
before and ~vithoitt any modification of its existing limits'" and the 
Court had to decicle on the scope to be given to these words. 

The Court then poirrted out tliat .it was tseasonable to  suppase tha t  
'the matter should be settled on tlie basis of the position as it \vas before 
the ontbreak of hostilities in rgrq, seeing that tliis was one of the lead- 
ing principles of the provisions of the Treaty of Vmsaiiies concerniig 



the Danube. Zhey thetefore reached the conclusion thnt the wotds 
"under the same conditions as before", etc., in Article 6 refared t o  
the conditions which existed in fact bdare the war i r i  the contestml 
eçtor, arid that their effect was to maintain and canfim those con- 
ditions, 

Then these cornes a Etfie passage tvhich 1 vrrisl~ to cite textually. It 
is Adviçory Opinion No. IL++ md the sentence i vh ic l i  1 am ahout to cite 
is found at gage 26. The observation of the  Coud is as follorvs: 

"'Before entering q o n  the andysis of the contentions of the 
Governments concerned, the Court observes that the view which 
it lias j mt developed as to the purport of the Definitive Statute 
is based solely on tlie Ianpage employed in the Stahte and on 
the historical facts u p n  ~vhid i  ic rests, witljout any reference ta  
preliminary diçci_tssions or drafts. The Court adheres t o  the rule 
applied in its previoits decisions that there i s  na occasion to have 
regard to the protacols of the conferrnce at which a convention 
was rrqptiatecl in order to cmstrue a t ~ x t  tvhiçh is sufficiently 
clear in itself." 

Then it on to say t h t  in fact it had looked at the preparatorg 
work and it only led t o  the samc conclusion. 

I shaii refer rather: shortly t ù  one or two more cases. The cffect 
\vil1 Ire to show that this rule abont the use of preparatosy work, which 
I am cmtending for, hacl becorne the settled jurisprudence of the 
Permanent Court. It had, 1 tl~ink, if 1 may use a French word- 
I hope not inconectly-becorne d o c t ~ d ,  It is ose' of the princi- 
ples which the Permanent Court applied and repeatecl. over and 
over again. I will just mention one or two wcirds about the Lotm 
case, J u d p e n t  Ko, g, Series A., No. zo, where the following sentence 
occurs on page 16. The Court said: 

"Thc Coirrt nust recdl in this connexion what i t  has said in 
some of itç preoeding judgments and opinions. namely, that there 
is no occasion t o  have regard to preparatory work if the t e x t  of a 
convention is safficiently clear in itself-" 

Agaiq if one takes the Scrbinn b a n s  case, Judgmmt No. rq, Series A., 
No. 20, one finds the following sentence on page 30, where the Court 
says this: 

"As the bonds thenkselves are nut amambiporis," 

-the Court had to  constnle certain bonds under ~vhfch the loan was 
issued- 

"there is no occasion for reference to the preliminary documents. 
But if thesc axe examined, it rvill appear that they tend to confirm 
the agreement for gold payments." 

Again, in the Memel case, $e& A-/B., Nos. 47-49, you >vil2 fuid the 
folloiving sentence at page a49 ; 

"As regards the ,zrgumenfs bmised on the histoq of the  text, 
the Court must fmt of all point out that, as it kas constaiitly held, 
preparatory work cannot be adduced t o  interpret a t& whiçh 
1s. in itself, sufficiently clear." 



Then the Court proceedecl to consider arguments based upon the 
history of the tex?, but hdd t h t  there was nothmg in that history 
inconsistent with the construction it had adopted. 
1 think, Mr. President, or at any rate, 1 hope, that 1 have given you 

d c i e n t  sitiiztions to  support wllat 1 have said, that tliis rule about 
preparatory work was one of the best established pieces of doctrine 
of the Permanent har t .  

\trhen T hegan yesterday evening, 1 mention& that tve had three 
alternative arguments on this  part of our case. I dso said that the 
At tom y-General had, 1 thought, dedt exhaustivtly with the first 
argument, and in that connexion it was only pecesçiny for me to develop 
and give authority for the rdes of interprekation which had becrn 
mention& as part of that argment- 

I noiv ~ i s h  to turn t o  our second argument, and on that 1 wish to 
add sornethilig more to what rny leader, thc Attorney-General, has 
already said. Al1 these three arguments, of coursc, are separate ancl 
alternative. The .first argummt, as you wiii rerriemT~er, wns that 
Article 25 covers al1 the decisions of the Secutity Council, inçluding 
its recommendatians- Our second argument i s  that Article 25 must 
be hterpreted 5 0  as to inclnde at least mme of the reconzmendatiom 
made by the Security Corncil linder Chapters VI and VII, and that 
the recommendation which it bas made in thls Corfu case is one of 
those which are coverecl by  Article 23. 

l n  p r t i~~ la r ,  1 mbmit that t he  recommndations which mùst Fie. 
trealecl as binding decisions are those appertaining tn  the ptriver, and 
jndeed the rluty, of the Security C~uncil  to presewe international 
p e x e  and secu~ity, which, because of the circumstancs of the case, 
their zlrgency, and the peremptory cl~araçter of the recommend a t'  on 
of the Çecurity Corincil, indicaie this is their abject. AU this, it is 
gerledly agreed, applia to the recommenclations unch Chapter VII, 
but tlie same, 1 submit, is alço trtre of tliose secammendations of the 
Seciirity Counctl under Chapter VI which name a particular procedtlre 
or rnethod of settlernent and which are directly and urgently concerned 
with the preservatinn of peace, 1x1 particufar, 1 sqgest that the 
distinction be twen  deciçions whi& a n  binding and recornrnendations 
which are not-if, contrary to  al1 that \rue have said on oirr first argument, 
such a distinction can he made nt all-is not an absolute one, and that 
there are cases envisaged by the Charter in which a tecornmendation 
m p  be bincling on the parties, and the dispute now belore the Court 
involves a case of Ehis description. 
In the firçt place, t o  put it at thc Iovest, it i s  clear th& thwe 

is no rigid disthction in t h e  Charter between deciçions and recom- 
mendations. Tnevital-i13r, a grmt many of the argr~mmts which the 
Attorney-Gèneral has used in support of our argument 30. r art: also 
applicable ta the case whiçh 1 am making here in support of our argu- 
ment No. 2, and t: \vis11 to spare the Court, as far as possible, any repe- 
tition ; tllerefore, in support of what 1 have just said, I will merely 
recal l ta your mlnds, without repeating what the Attorney- Grnerd 
said, Article 18 (2) of the Chaster, with regard ta tlre General Asembly, 
which, j70u will remember, begins by using the m r d  "decisions" and 
inmediately aftmards wferç to "recornme~idations" as being included 
~rnder clecisions. I should like also to rernind p r r  in this connexion 
of what the Attorney-General said with regard to Artide a7 (33, t he  



provision about voting b the Security Coiincil, htobody doubts that 
that applies to  voting for recommend;rtionr,, but the rvord "decisions" 
is the one whidi is used. 1 should like to remind yoi~, again, ~f hmv 
the AttorneyGeneml demonstrated tliat, i~niler Chapter VI, rvhich is 
rnentianed in A ~ t i d e  27 (31, the Council only rnakes remmmendahons 
in the final stage of dcaling with a s e s  before it. 

I rvould ask ~rou again to interpret the ttrord  dec ci si on^" in Art+ 25 
La the contex* in which gou find it in Chapter V, a generd chapter 
dealhg mith al1 the  powcrs of tlie Security Cuuncil, and to inteqxet 
it in its contest irnrnediately preceding Article 27, where undoubtea2j 
the worcl "dsisicns" i s  uçed as covering recommendations. In  brief, 
T submit -that, ç ~ n t r a y  to  the \rie&* wliich at first sight may be suggested 
,by t he  words tliernselves, it is necessary to djçeasd ai the outset ~ n y  
corrclnsions bascd on the thmry that in the Charter a decision i s  bind- 
ing and a remmmm&dtion is not. 

I wodd remind the Court of the principle & TES magis u a h t ,  and 1 
would again recall to you that the Attorney-Gcnerai demonstrateci 
that on our opponmts' contention tliere are some new words in Attide 36 
(1) of the Statute tvhich have do opration at alZ. Purther, on their 
contention, Article 25 applies only to Cilapter VII, and that means that 
Article 25 itself becoines entirely rithse. 

This s ~ o r i d  alternative arpment which I am presenting dom not, 
as 1 have said, involve the propsitioa that every recomrnendation under 
Chapter V I  has the binding force of a decision. In particular, I am not 
contendhg in this part of ciut argument ithat recommendations as 
t o  tlie tennç of settlcmant have this effect. The argument tvhjch 1 am 
rnaking nn1v iis ncit inconsistent with the view that the Security Council, 
acting under Chapter VI, functions priniarily a5 a conciliator and 
poççesses no dictatorial powers with regard to the terms of settlement, 

As I Ilope ta dernonstrate now, there is in the preparatary work of 
the Conference of San Frmcim-if, contrarÿ to my subrnissions, 
that work is to be taken into consideration-sorhe authority for the  
distinction berneen recommended me'ihods a£ settIement and recorn- 
mended tems of settlement. 1 thinIr, ta be frank, thrat the second 
arpment  which 1 am now rnaking is an <argument tvhich we put f ortrard 
Iiaving ~ g a r ç l  ta tlie preparatory work, and in view of tlie possibility 
that t h e  Court, iri spite of Our submiçsion that it should nnt bc looked 
at, s h d d  i~evertheless think it proper to take account of. This is 
an alternative subrnission. If yau ignore the preparatory rvork, 1 
think, hlr. Presidmt. tliat grou will pmtohably prefer oirr argument No, I. 

1 wish now t a  tum to the preparatnry mmk, md what 1 am now 
referring to is a meeting of the San Francisco Cornrnittce IiI/z.. It 
is the seventh Meeting, heicl on r p h  May, and you \vil1 fincl the pas- 
sages which I am abolit to read in Volume XII  at page 47. There is 
a heading "Amendmen t proposed by the spunso~ing governments", 
~ n d  just a h v e  that you \vil1 find the lieadhg "13aragrapli 4 of Chap- 
ter VIII, Section A .  This is confusing, but that paragraplt 4 is wlrat 
now chmesponds to Article 37 ( 2 )  of the existing Charter. The pas- 
sageh begins witlz the follotving sentence : 

"It was poioted out that the term 'decision' appeared to be used 
in slightlv different -senses in different parts of the Dumbarton 
Oaks ~r iposals ,  and i t  was suggested tIiat this matter rnight 
be tefewed t o  the proposed sub-cornmittee on drafting, " 



I Zhen miss out a passae;e wtiich.1 do not think is materid, but 1 
ivish to read this : 

"The delegate of I3elgium reqnested interpretation from the 
$pornoring governments of the legal effecls of the worrl. 'recommend' 
as used in paragraph 4." 

That is to Say, Article 37 (2) of the existing Cbarter. 

"The delegaie of the United States expressed tlie view that 
the secornmendation of a settlement undm paragraph 4 was not 
o b l i g a t o ~  unless the dispute inztol\red a threat to the peace, as 
envisaged under Chapter VIXI, Section B, paragraph 1;"' 

In other words, under Chapter VI1 of the existing Chader. The 
delepte of the United States \ a s  expressing the view that the wom-  
meridation of a settlement under paragxapb q was nùt ohligatory unless 
the case \vas one that carne under Chapter VIL He contimed : 

"It was only if the faddre ka settle a dispute, or t o  carry out a 
recommendation of the Secmity Counci4. constitutcd a threat 
to the peace tiiat the Security Council codd 'take any meaçures 
necessary [or the maintenance of international Face and security ', 
and then it mus* act 'in accordance with the purpoçes and prin- 
ciples of the Organizatian'." 

Hotvever, it appears that the. Belgian dclegate was not satisfied, 
hecanse nre now have rt hcading "Belgian amendment to Chapter VIIL, 
Section A, paragraph g", and this i s  what it says ; 

"The delegate of Belgiam stated t ha t  if, as appeared t o  be .the 
case. the pavirer of the Secmity Cauncil to 'rccommend' involvecl 
the possibility that a Member of the Organlzàtion rnight bc obliged 
Zo abandon a right granted t o  it by positive international law as 
an essential right of statehood, the delegate af Belgium wished 
formally to present its amendment to the Cornmittee, The pur- 
pose of t h e  amendment was, in case a party tri a dispute considered 
that a recommendation of the Security Corncil infringccl on Its 
essential rights, tn allow a State to  request an advisory opinion 
on the question by the International Court of Justice .... S t  was 
not in any sense the pnrpose of this amendment t o  lirnit the legit- 

imntc f' owess of the Security Counclt. It tvould, l~owev~r,  be 
desirabc to strengthen the juridical bas& of the decisions of the 
Security Council." 

Naw, what was the delegate of Belgiuin saying ? All liis remarks 
relate entirel to  the owcr of khe Coi rnd  to recommerld t e m  of 
settlement. fi e was a f raid that unless his amendmat was adapted, 
the Councd would Iiavc power to reçommcnd with biriding force such 
and such provisions which would deprive the State of rights lvliich under 
interriarional Jaw it previously assessed. Re said tliat he wished B , not t o  Limit t i ~ c  p lvers  of the ecüt i ty  Carincil but to be sure that , 
they were acting upon a proper juridial bais, and therefore if a 
State thaught that a propsed recommendation for terms of settlement 
infringed its rights, it çhould be entitled to get the Council t o  request 
an advisory oyinion of the International Court of Jmtice. That was 
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the Belgian delegate's point, and 1 want to emphaçize thaf, because 
it is the key to al1 that follows. 

I continue with the record: 
"The ç2elegate of the U.S.S.R. expressed tlie opidion that the 

Belgian amendment should not be adopted. He felt thnt the 
Çecilrity Council should receive the full confidence of the Memberç 
of tlie Organization.'" 

1 now miss out a 1itt.k. 
"The delegaée of the United States ernphsîzed the impmtruice 

of the requirernent that tlie action of the  Secnrity Corncil in dealiiig 
with a dispute invalving n. threat ta the peace be taken 'in accord- 
ance wi th the parposes and principles of the 0t.ganir,ationJ.. , . 
On the tvhole he did not consider the acceptance of the 13elgian 

amenclment adviçable." 

îhen  we have the delegate of France : 
"The delegaie of Tirame . ... srlpprted the viems expresseil by 

other delegates as t o  the  advisability of clarifying the rneaning 
of the  rvords 'decisions' and 'recammen dations' in paragraph 4. 
He pointe6 out that in practiçe, and partictilarly for a smaU State, 
the difference betwen the political au thori ty of a secornmendation 
and the legal force of a clecision might not tse great." 

We notv t o  a Zater meeting. Nothing was settIed there, and 
we p a s  to the ninth Meeting on arst May, ivhich you will find in 
Volume XII at page 65, We begin d t h  the delegate of the United 
Ringdom discussing the 13elgian amendment : 

"'In openipg the discussion, thé delegate of the United Kingdam 
stated he thudght the adoption of the Belgian amendment wauld 
be prejudicial t o  the success of the Organizrition. The amendment 
would, in his opinion, resuIt in the dmision by the International 
Court of Jnstice of political questions in addition to legal questions. 
The performance of this function by the Court, he felt, would 
setiously jrnpair the succeçç of its rale as a judicial boclv. Farther, 
the procedures proposed would cause delay, at a time When prompt 
action by the Security Council was most desirable .... FinaIly, 
he consiclered it necessary that the Couacil possess the tnist and 
confidtmce of al1 States." 

Then we have the delepte of Wgiurn again : 
1" 

l The delegate of Belgium requsted a more precise mswer to 
his reviously posed question as to wbether the term 'recammnd' P in hapter VIII ,  Section -4, entaileci obligations for States, parties 
to a dispute, or whether it meant only that the Council was offering 
advice which might or might not be aceepted." 

If 1 m y  hmc break off from the reâding and comment, the delepte 
-6f Befgitrm had begiln by açkkg a question about paragraph 4 of 
Chapter V I E ,  Section A ; that i~s to say, a question abiit  Article 37 (2) 
of our existing Charter. He had never liad an answes, and I submit 
that Ui the passage which I have jnst xead he wss repeating the same 

L question. Y ou wiu see, ho~vever, that his question, as recprded in the 



Minutes, js noçv a wider one than it waç belore, becausr: his question, 
as it appears in thiiis passage of the Minutes, is whethcr the t e m  "recm- 
mend" in Chapter VIII. Section A, entdecl obligation, and so on, 
and the words "paragraph 4", which were in hk origind question, 
have been left out, Now, I think-and 1 shail give some fusther 
reasons in supprirt later-that that  is a pint where the Minutes are 
probably not quite accurate, and Vi fact the BeIgian delcgate açked 
hem the srne yuestion which he had asked beforc and to  whiçh he 
had never had an mswer. T stiggest 'tlrat he was pming the question 
whether the  term "reçomrnend" in Chapter VIII, Çection A, paragrapll4, 
entailed obligations-the same question thal: he bad asked beforc. 

It is after tliat question that nie get the statement of the delegate 
of the United States on which my learned friend on the other side hxs 
placed gteat ernpl~asis. I-Ie tefers t o  it as the "assnmnce''. Nossr, 
this is what the delegate of the United States çaid : = 

"The delegate of the United States expressed gg~eernent witli 
the viervs of the delegare of the United Kingdorn." 

You h o w  what those v i m  were. The delegate of the United 
Kingdorn thought that the Belgian praposd tl~at a State should have 
the right to ask for an advisory opinion would involve the Cmr t  in 
deciding a nurnber of plitical questions, aid that it ivould ako  involve 
delay. When the delegate t i f  tIie United States expresçed agreement 
with tbt: views of the delegate of the United Kingdom, lie was exptes- 
sing agreement rvith those two things, He then went on to say : 

",.. . and said he bad intended to make it clear that in Section A 
no csmpulsian or enforcement \vas entrisagecl". 

1 subrnit that the delegate of the United States was ans~vering the 
question which the delcgate of Belgium had raked. The question 
which the delegate 01 B lgivrn had saised related to paragrztph 4 of 
Chap ter VIII, Section A, or in othcr wcirds to Article 37 (2) of our axist- 
ing Charter. The ddcgate of 13elgium Ilad raiscd a question with 
regard t r >  the coipulsory nature of terms 6f settlement, and eilen then 
he wanted only a judicial opinion on the matter. The delegate of Bel- 
gium had never questioned at al1 and had n w m  suggested that it was 
undesira ble that decisifins of the Security Ccrilncil rmornrnending 
methnds of çettlement shauld not be obligatory, 

As 1 have said, I think rliat you must read the wardç of tliat assurance 
in  their context, and not have regard only to the words of the M' 1 lntrtes 
which are the work of the Secreta~y of the Cornmittee, and no doubt 
prtssed, witli whnt care 1 do not h o w ,  by the deleptes to whom they 
tvere sent, If we look at trnvadx @Ffiaradoiras and try to interpret 
them, rire are entitied to have sume rules of interpretatioq even for them, 
so that the rvords in ti-ic Minutes aust  be interpreted Ui their context. 

Then the delegate of the United States said this : 
"He nated tliat: he had earEer e~pressed opposition to the second 

sentence of t h e  Belgian amendment tu  paragraph 3, which 
concemecl this point." 

1 Iiave not besn able to'mderstand quite what that wïtmce means, 
but as far as 1 know it is not relevant. Tlxn there follows the delegate 
of Belgiurn : 



"The delegate a£ Edgiurn stated that since it naw WVP~ZS clearly 
unclerstcmd that a recommendatinn made by the Council under 
Section A of Chapter VI11 did not possess obligatoty effect, hc 
wished ta withdraw the Bclgian amendmenit. The withdraival 
waç awepted by the Chairman." 

Again you notice the cvery hmad words "Section A clri Chaptcr VIII", 
but again 1 submit to yon tlrat in the contest that means* paragraph 4 
of Section A of Chapter WII, which was the only tking wliich had 
bem troubling the Belgian delegate. t think that the passage rvl~ich 
1 a m  norv going to r a d  will confirm that, because we have a Little later 
a report bp the rapporteur of Cornmittee ILL/z which waç approved 
33y thé Cornmittee an 16th June. That is foimd in Voltrrne XI1 a t  
page 162, and rads rrs follows: 

"Article 6 corresponds ta former paragraph 4 as amended by 
the proposa1 of the sponsoring govemments adopted by the Com- 
mittee, " 

"Article 6" iis the .number of some drafting rommittee's text, 

"As the result of t h i s  amendment, tlre Security  oun ni il may, 
in the cases envisagecl, remmmend tenns of settlement as well 
as procedures and methods of adjisstment. In the course of 
discussion on arri amenciment ofleced by the cidegalion of Belgiurn, 
the delegates of the United Kingdom and the United States-gave 
assurance tlxat stich a reçommendatian of the Seçurity Clnuncil 
possessed no obligatorg; efiect for the Parties." 

Tt says "gave assurance #ad suc$ a recornmendation of the Security 
Council possessd no obligatory eff ect f o ~  the parties". I must read 
tlie pievious sentence, ta which that relates. It is : 'tAs tlle resdt of 
this amendment, the Securlty Council may, in the cases envhged, 
recornmend Eerms of settlamerit as ~vell as procedures and methods 
of adjustment." 1 tliinli that on a point a€ gramrnar the words "such 
ri reçomrneridation" take us back to t he  wodç "recamrnend terms of 
settlernentJ'. There, I think, t l ~ a t  report of the rapporteur brings 
back tlie assurance ta its proper place again and rnakes it clear tliat 
in the passage above, wliich 1 read and criticixed, the delqate of the 
United States was referring to the question which tlie delegate of Xelgium 
had &ed and tvhich waç always t roi ibhg him, that is, the power of 
the Council to  recommend terrns of settlement. 

There is just one çmalE fusther comment which I shonld like to Makb 
on the report of tlie rapporteur mhicli has jrist heen read. 1 do aot 
ttiink that i t  is of very great: importance, but I thii~k it as well that 
it should be made cicar. In  the repwt of the rapporteur, at the end, 
it says : "The delegates of the United Kingdam and tlie United States 
gave amrance tliat such a recornrnendation oi the k u r i t y  Councd 
passesseil no obligatary e f k t  for the parties." As a rrïattec of fact, 
it loUowç from the prwious passages xvl-~içh I have read that  that is 
mong in this. respect, that the delegak of the United Kingdom gave 
no such assurance at all. It \vas ~ t a t e d  bjr the delegate of the United 
States-he began bis statement in that tvay-that he agreed with 
the United Kingdom delegate on the ttvo thingç that the Uni ter1 King- 
dom cleiegate haci said, wl-iich w r e  that the Relgian proposai to requirc 



an advisory opinion of the Criort in those cases rÿo~~ld possibly involve 
the Court in political questions and wauld involve dday. That is what 
the United Kingdom had saicl, and the United Stntes apeed with that. 
As far: as the Minutes show, tlic delegate of the United Kingdom had 
na part in that assurance lvhich the ddegatc of the United States gave, 
ancl it looks as though the seport of the rapporteur is slighlfy inaccurate 
an tliat point. I da nat make much aï that  point, liowever, because 
no doubt the rapporteur'.; report tvas submitted to the Cornmittee 
for correction, and the ddegrite of the United Kingdum eitl-ier did 
nut notice it or did not want to correct it ; I do not h a w  wlscli. 

1 hâve hoped to show tl~at thase discussions in Cornmittee IXI/q 
givc a basis for the distinction betwveen recommending modes of settle- 
ment a d  seeornrnending terms of settlement. I Iiatre lioped to show 
tl-iat that distinction' rnns right though those discizssicins, and that 
the assurance of the United States delegate rmlly relates tu recorn- 
inendations as regards ternis of settlement. i f  1 have been successful 
in that, it can be saicL that these passages fram the prepaatory work, 
i l  EIiey are admissible at au, are rather %aifit o u  argument No. 1, 
bi~t tliey do not contlict :tt atl with our argument No, 2, which is tlie 
one wh~ch I am endeavouring to pTesent to' p u  now. 

This distinction ktween the tcrmç of wttlement and the methods 
of çettlement fin& supporf: also in the wosding of Article 37 of the 
Charter. Tlut grticle says tkat if the Security Couneil deems that 
the continuance of the dispute is in fact likely ta endanger the main- 
tenance of interi~ational peace and semrity, it shall decide tvhether 
to take action nnder Article 36 or to secornend such L e m s  of settle- 
ment as it may consider appropriate. The language there used 
emphaçizes nut only the elernent of action and decision inherent in 
the application of Article 36, but alsa the distinction betwzen the terms 
and the methods of settlement, The provision migl.it guitc as well 
have been worded in this way : "The Security Cwncil shall either take 
action by recomrnendimg modes of settlement or recommend terms of 
settlement ." That is what if means. 

We çubtnit that situations may arke rvhere the Security Cauncil 
may make a recommendation 'under Cliapter YI as to the mthod  
of sattltlement which, in view of the gravity of the situation and 
t h e  possibili'cy O£ the use of non-peacefd mthods, it may desire t o  
make binding, ancl that if suc11 a situation arises and tlie Securie Coiincil 

. judges it neceçsaq, in the interests of international peace, to rnake 
suçh a tecommendatioa, khat recommendatirin is binding. 

That it was the intention of the Security Coirncil to malce a b i n h g  
reCommendatian in tlie present case appears, we think, both from the 
terms of the  rerornrnenùation which it made md from the speeches of 
the  members of the Security Councii thernselves, both in A p d  and in 
July. Sir Hnrtley Shawcross read those passagE to you, aiid I inerely 
wkh to recall them to p u r  attention. In c i~~umçfan~es  sucli those 
which gave rke to the present dispute, there is every reason ~ h y  a 
recomendation of the Secnsity Council rcferring to the method of 
scttlernent skauld be binding. 

TZie dispute arose out of circumçtances in wlzich an outrage was 
committed in tirne of peact. resnlting in the deaths of many innocent 
men, an outrage ~vhich, rightly or wrongly, we havc characterized 
before the Security ComciE as a crime again$ hiimanity; The circum- 



stances were every bit as gave as those which, in the p&, have led 
States to instantaneous meames of self-redres, and the Security 
Council recogriiaed the excepticinal gravity of the case brought beforc 
it by adopting a valid rccommendation without any dissenting vo+ 
The peremptory terms of the secornmendation of tlic Çouncil ivhich 
instruct~d the Parties immiediately tci çuhrnit the disputt to the Court 
tatiffecl to  the urgency ancl seriousnesç of this matter. We do not 
hold that it is contrary to the general scheme of the Charter to  admit 
the binding forcc of recornrnendations made by the Secnrity Counçil 
utider Cltapter VI with regard to methods of settlement. It is not 
cbnt ray ,  we say, to admit the power of the Secwitg Counçil to bring 
about a judicinl praiiouncement in a matter of disputecl Zssucs even 
agninst the miil of one of the parties ta the dispute. On the contrary, 
you find in Article 96 of the Charter that there is such a p w e r  veçted 
in bath the  Security Covncil md in the General Assembly, and this 
is an advancc \hich the Charter in this respect marks on the Covenant 
of the League of Nations. Under Article 96 of the Charter, either 
of these organs rnay bring about a judicial clarification of the disrputed 
isscreç even agajnst the will of one or both parties to the dispuk, since 
either of these orgam may request the International Court to give an 
advisory opinion on any legal question. No unanimity is mquired 
for the request. It may be made segardless of the ~pposing vote of a 
party to the dispute, even if that party is a permanent mernber of t h e  
Secunty Gouncil. 

Thetefore, I may conchde rny coiitentions for our argument number 
tppa as follows: (1) recommendations of the Semrity Lpuricil under . 
Article 36 of the Charter bcaring upon methods and procedures to be 
adopted hy the parties mzy be binding upon them by virtne of Article 25 ; 
(2) this applies in particular t o  recommendaticins and disputes conski- 
tuting a menace to international peace and security; (3) a critir:d 
interpretation oi the Charter leads to the conclusion that the bincling 
fnsce ,and decision uridcr Article 2j of the Charter ernbraces at leaçt 
some of the mommendations under Chzpter VI of the Charter. 

Well, Mr. Presiderit, that concludes rny a r p e n t  on Our second 
psht. With Ymir permission 1 shaU nmv interpolate something which 
1 shodd have said before. 1 should logically have said it wl~en I was 
talking about the use of preparatory twrk and its admissibility. I 
tvlsh ta refer the Court ta an order which the Permanent Court made 
in the case concemiag the International Comnission of the River Oder. 
This Order \vil1 be found in Series A., No. 23, at  page 41, and the whale 
content of the mattw is &ar from reading four short paragraphs of 
the Order itself. 

The Oder case was hehveen six Governments on the one hand a d  
Paland on the other, and this Is what the Order sajrs: 

"Wheteas, in their Çaunter-Mernoriai, the Six Governments 
request the Court to rule that the passages of the Polish ~lernorial 
mntaining referencea bo the rec~rds of the preyaratorÿ work oi 
the Treaty of Versailles and quotations itom these records m e  
to be disregarrled ; as, in their oral observations, they have asked 
the Court to rule that no attention is 50 be paid to these passages 
or to certain passages in the Polish Counter-Mernorial; 

Whereas, -in his oial observations and sabmiçsions, the Agent 
for the PoFish Govcrnrrient has stated that lie defers to "the wjçhes 
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of the'Six Govemmerits to the effecf that no account shaU be taken 
of the passages in question' ancl that he 'does not insist upon' 
making use of t h e  passages in Iiiç defence, adding howevet thnt 
'the Polish Government reserves the nght in the argument on the 
mecitç to mail itself of references to  or citations from' the afnre- 
said prepaatary wbrk 5n so far as it has already been made 
public', ' ' 

1 wish to mphaslze that the PoJish Agent n7as stiEI wisliing to rmewe 
the rigtit to mdce use of thcse passages fram the preparatory warlt of 
tlie Igaris Conference in so far as they had ben made public. 1 now 
go on to the next paragraph of the Court Order, whicli states as fullows : 

"Whereas three of the Parties ç o n m e d  in the present case 
did mot take pae  in the work of the Conference which repxed 
the Treaty of Versailles ; as, accordinglÿ, the record 01 t 1 is work 
cannot be used to  determine, in so Far as they are wncerned, t h e  
import of the Treaty ; as this consideration applies ivitli eqzial 
force in regard to  the passage previously puhlished frem this 
remrd and to the passages wl-iich have been reproduced for the 
first time in the ~vrit.ten documents relating ta the  present case." 

In that reCital the Court i s saying that it does not make any differcnce 
whether the records have been pilMishec1 or not. It cuntinties : 

I I  '1;5Thereas, in any particular case, no açcount can be taken of 
widence tvhich is not admissi Ma in respect of certain of tlie Parties 
to tliat case ; wltereas, in the present case, the oniy pqaratcrry 
m r k  in question is that performed 2?y the Cornnlission on Ports", 

and so forth. 
In  that Order the CoUrt tuled th& the preparatory 'work of a conf&- 

ence, whether priblishecl or nat piiblished, ~vould never be admissible 
against ariy party to the instrument tliat had not pmticipnted in the 
conference ~vhich drew i t  np. Therefore, on the, principle of that 
Order the Minutes af San Francisco axe not available against a gxeat 
fnany Menlbcrs of the United Nations. Tl-iere are a grerit number of 
Mernhers of tlie United Nations now who did not participate in San 
Francisco a;t ail. Accclrding ta that Order, thnse Minutes of San Fran- 
cisco cannot be usal ap~inst  them at dl. Coirld it be çaid that: the 
conclusion which the Court reachec; on the interpretaixon of the Charter 
-a conclusion whicli is going ta be aukhoritative for dl Nçmks-is 
tu difier by thc mere accident as tù whether otie or both of the parties 
before the Court at the time liappcned to have been represented at 
San Francisco o r  not ? Is the interpretation which you are going 
toeput upon the Charter to differ a~cording to whetlier, for instance, 
Srveden is a party t n  the case or tvhether it is the United Kingdom 7 
3 submit that, the Charter being wi-rat it is and bincling aü Membms 

' 

of tlie United Bations equally, if those records of $an Francisco arc 
not evidence against soom ppatlies, they can now not be evidence against 
anybodp, and t h e r e f o ~ ,  on tliat gmurid, they ninst be excludecl a l t e  
gether. 

That i s  a further support ta the vietv rt'hich was expresseci very 
we11 in an article in the Americdz ~ O U W I ~  of I~termdio~tlat Law by 
Professor Quincy FVrigh t, to  which the Attorney-Gencral made some 



reference in bis arguments. Pou wil? rernember that Professor Quincy 
Wright is saylng that i t  is doubtful, illiieed undesicable, ito make use 
of the preparatory tvork to intmpret an instriirnent tvhicli is in the 
nature ol a gcnmal statute. Z will rmd anotfier passage from Professor - 

Quincv Wright, tirhich is different ftum that wliich the  Attorney-Generai , 

read. - T t  is once more in tlie A>rael.8cm0 Jotbr?~aL of I%ztentata'o~d Law, 
Volume 23, and tlie passage wliicli 1 am quoting cornes at the top of 
page rer, This il; what he says : 
"The generd and permanent obj ects aimed at by law-making tteaties, 

the mrnplicated procedme by wliich they are made, and the interna1 
law effeçt often attributed to them, ail suggest an andogr to statutes, 
and the propritity of r m r t  ta interpretative materials wliich dl States 
can be pre~iimed to  have accepted in advance, wliicli wiU asstrre uni- 
fomity of application and wliicli will permit of adnptatiori to changing 
conditions. lCeliance on preparatoq work or natitional riiles of inter- 
pretation ~voultE probably result in appIicntions contrary to the  intent 
of some of the  parties, would cmtainly interfme with the generaIitj7, 
u nif ormi@ and permanence of the ins'irument's applicability, and t vod  d 
militate against effective administration of t h e  instrnment by courts 
and offiuals in the various coiintries." 

TIris article was rvritten in q r g ,  but in those sentences is enzbodied 
the argument which I have just bcen putting to p u  znd supyorted 
by tlie grcat authority of the  Oder case, tvhicli, incidentally, Yrofesçar 
Quincy Wriglit muld nof have hacl before him when he ~vrote that 
article. He says tha t  when you are interpreting a statemtnt, you 
must oniy make use of materials which al1 States can be presurned to 
have acceptedinadvance. Yoti rnt.ist oril. malzeuse rif material which 
~ v i l l  açwre unifomity of application, and 'that is exacUv nzy argument. 

The S m  Franciscn records are not admissible at all against many 
Members 01 the United Nations. If ynu admit t h m ,  you arc basing 
yourself on materials whcl-r not aU Stxtes can be presurned to  have 
acceyted in advance, You are basing yoursdf on materid which r<dl  
not assure unifcirmity of application. 

That, Kr. Presiclcnt, is a further argument which I wish to make 
an t h e  preparatory wmk. 

May it please the Court. 1 notrrwi& to  turn t o  our third argument, 
Under this arguinent we submit tha t  the Court, as a judicial organ of 
the United Nations, is validly ilivested with jurisdiction in caniormity 
with Articlc 36 of the Statute, once either parQ t o  a dispute befo~e 
the Secirrity Gouncil has acted upon a rewmmendation of the  Coilnçil, 
made under Article 36 of the Chuter; to refer the diçpute t r i  the 
Court. hny such recommendation, wen if not directly ùindiiig 
upon the parties, haci definite legd effects, It is, 1 submit; rather 
like an Optional Clause signature, hy bath pcvties to a dispute of 
which eitlier parky ca~a avail itself, or alternativcly, and perhaps 
better. i t  is as if t h e  Security Gouncil ~csolution hail the same 
poarer as a çpetial agreement bttween the partie, Apart from 
Article 92 of the Charter, which makes your Court the principal 



juWal organ of the United Nations, a provision which in itsdf has 
sorne weight in this connexion, our case in fhis third argument rests 
upon the ~rords "dl matters specially provided fcir in the Charter" in 
Article 36 (1) of t h e  Statute, and on Article 36 of the Charter, and in 

- particular paragrapb 3.  Our opponents invite you to hold that this 
addition to Article 36 of the  Statute had no effcct at dl, but this ignores 
the fandamen t al principle of interpretation ut 7e.r nzagis uaienl.. 

I have already cited to you a nurnber of cases of the Permanent 
Court wheze this princlple has been laid dubvri. as the fundamental 
principle of hterpretation, and where the Permanent Court has @ven 
very wide ~Tfect to  this prinçiple. I rnentioned amongst others the 
Chon8m Factory  se and the Iraq frontiw case. In tlre Iraq frontier 
case the Permanent Court insistecl on the Coirncil of the Leagrie being 
able to act effectivdy to settle the dispute. The Secun9 Council 
under the Charter would not be a very eflective body tu settle a dispute 
if these resolutiom directing modes of settlement were not bincling, 
and i f  even a recommendation tliat tlie parties should go to the Court 
prddced no l e p l  efiect. 
Tn my second argument I made a distinction hetween methods of 

settlcment on the one hasid and tems  of settlement on the othet. In 
the Iraq frontier case the Gouncil of the League of Nations had, as the 
Court held, polver t o  pmcribe the settlement. Tb, however, f 
submit is not in any way çontrary to the distinction which 1 have made 
between modes of setflement and terms of settlement, because if you 
lmlc at mliat the Corincil of the League bad to do in the Iraq frontier 
case, you wiIl fincl that it is a question of drawing a completely new 
frontier betwmn territories, both of which before the fiist World War 
were part of one empire, namely the Ottoman Empire. ThereIoie, 
it qvas an essentially political act and not a tking, 1 imagine, which 
ahCoart coald very well be asked to do, 

IveIl, the Court in the Iraq frontier c m  adopted a conclusion hased 
on the principle z t t  .rw magis vdetxt, and 1 subrnit that in tbis case yon 
cannot adopt a conclusion whiçh giwx no effect t a  tliese new words 
in your Statute rinless there k no other cwrsê open ta you* But there 
i s  anorher course open 50 you, nmely, my one of the threà alternative 
marses which we have submitted to you. 3ly present argument, 
that is our third point, lemes Article 25 of the Charter aside anclproceeds 
as follows, Ifou have in Article 36 (1) of the Statirte certau-i words 
referting to the Charter, you then bok at the Charter and you find 
one provision and one provision only, that is t o  say, Article 36, para- 
grayh 3, which is relevant ; and having f o n d  it you can then g v e  a 
perfectly reasonable interprekation to your Statute by regardmg a 
resolution of the Seclirity Council under Article 36 (3) of the Charter 
'& ~iving the Court jurisdictian Ui the same manner as if the parties 
"hd signed a special agreement referring t o  the Court the dispirte ~vhicfi 
\vas before the Seçtrrity Council, 
On what ground do our oppnents ask you t o  refrain from adopting 

this intcrprctatiori ~vhich 1 submit is cleatly indiçated by al1 t h e  
rttles with regard to the in tqre ta t ion  of treaties? ThQ ask you 
to do so on ,a passage in the Minutes of the 5an Francisco Confer- 
ence, aiid 1 would, therefore, subjeçt of course to dl out reservations 
about preparatory ivork, refer you tu this passage. It ïs 3. statement 
by a rapporteur of Cornmittee III/ajB at its 12th Meeting an June rqth, . 
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and it ap ears in Volme rz of the San Francisco Records, at page 108. 
Perhapç Phad better iead up tc it by beginning jnst a little earlier and 
çalling attention to the Rlinutes of the 11th Meeting, on May zgth, 
vrhich you find in the same volume on page 97. These gou will find 
the follo~ving : 

"The ddegatc of the United States presented the follnwing 
motion : 
I. That the Committec apprrive in principle the insertion in 

Cliapter VIII. Section A, of language specifically ailthorkaing the 
Secutity Council t o  recornmend to the parties refereince of jltsti- 
cicrble disputes to the International Court of Justice-'" 

Shen lowcr down yau find : 
"Dm'swfi: on a motion by the delepte of Bolivia, the Corn- 

mittee, by a vote of 23 to O; voted to saspend consicleration of 
the motion of the delegatc of the United States, and of thc first 
sentence of paragraplr 6 ,  Section A, Chapter VIII, until Com- 
mittee lV/r had rcached a decision on the question of .obIig;ttcisy 
jurisd iction." 

That is followed by the deïegate of the United States stating that, 
in hi5 opinion, it 7uas possible ta adopt the motion without in any way 
prejudicing the set tlemcnt of the problem of comp~tlsary juriscliction. 

Then the story is taken up at the 12th Meeting on June r4tb, at 
page 108, and here you find the follawmg pissage. f t  btgins 
"Article 5", which is a litiie puzzling. T t  is a drafting cornmittee 
numbec and i t  \vas equivaient to wllat was paagraph 6 of C h a p  
ter VI11 A, and to what i s  36 (3) in the present Charter. Tt states : 

"The mpportmr of Cornmittee IIIlzr B mphasized that this 
artide definitely di$ not involve the principle of compulsory 
ji~risdicticin, noç did it permit the Council to refer any justiciable 
dispute tr, the Court. The Council itself lrad no such right wder 
this article. The Council merely was rerninded that, as a general 
rule, justiciable disputes shauld normdly be referred to the Court. 
The Councii was not authorizd tu insist that the parties t-o such 
a dispute miist refer it to the Court, This provision was entirely 
compatible with Article 36 of the Statutute of tI-ie Court as adcipted 
in Cornmittee IV/r." 

Now let me franMy admit that the sentence "Tlie Canncil was nut 
authorized to insist tIiat the pasties ta such a dispute mu& refer it to 
the Court", mupled wEth the words that it "did nut involva the prin- 
ciple of compulsory jurisdiction", stateç a view which is opposed to that 
for whiçh 1 am now contending ; but at a meeting of another Couunitter?, 
that is, Cornmittee W\I of the main Conference on June 6th, which 
we find at pa e 283 of, Voltme 13 of the fiGautes, you find exact1 y the 
oppsite çonc f usion. Kere 1 want to read from Cornmittee I V p ,  which 
commences "Article 36 of tlrc Statute", and continues: 

"The Cornmittee considerd the roposals ybmitted by the 
. ddegations of Iran and France. T f le Frcnch ddegate proposed 

that the words 'in the Chtuter of the Uriited Nations or' be ddeted 

l in paragaph Cr) of Article 36, since the Charter did not appear 
to confer jririsdiçtion in any case. However, ancithe-r view \vas 



expressed that pacqmph 6 of Chapter VI11 A of the Charter 
related to çornpulsory references of cases to the Çenrt by the Secur- 
ity Council, It \vas therefore a p d  that t h e  sl~ould be no 
deletion."' 

There is Corn i t t e  TV/r, the Cornmittee which was chargecl %<th 
the dtawing ti of your Statute: mld because of the view expresscd 
that paragrapf 6 of Ciiapter VI11 A-and that mems thc existing 
Article 36 {3]-related tr> compuh'lry relerence of cases to thc Coirrt 
by the Securit y Çouncil, the proposal ol the French delegate that tl-iose 
wotds sliould be struck out of your Statute, was  rejected, Therefore, 
thrise words were only left in becme of the view that thtre was in 
Article 36 (3) a possibllity of ctsmpulçùry reference uf cases to tlie Court 
Iiy tlie Secrlrity Conricil. It is truc tliat the rapporteur of Cornmittee 
IIXlz-and 1 aow go back to the otIier passage wl-iich 1 was reading 
ta you-ends up as follows : 

"This provision \vas cntirely compatible 1Vith Article 36 of the 
' . Statuteof t h e C o u r t a s a d o p t e d i n C o m m i t t e e l \ ~ / ~ . "  (Vol.12, 

p. 108.) 

1 have tried vcry hatd to understand wbat he rneant. Fitst of ail, 
what dues he mean by "this provision" 7 The provision he is talking 
about is what iç now 36 (J), so the sentence is that 36 (3) '"is enkirely 
compatible tvith Article 36 of the Statute of the Court as adoptecl in 
Cornmittee 1 VII". 

If yori take that sentence as i t  stands, he would appear to bba agrecinp 
with Cornmittee IV, bemuse, of coiirse, Zhose two things arc consistent. 
But ~ h a t  about the words in pour Statute referring to the Charter of 
the United Natioils, iT 36 (3) only hacl tlie effect which the rapportair 
said ? In the earlier part af tliis report lie lias heen expressing a view 
that they did not cover the cornpulsory send'ing of cases by the Security 
Council to the Court. At any rate the rapportetir of Carnmit'cee If1,Je 
does not help at al1 to  explain horv tlisse words shoi~ld be left in ynur 
Statute if 36/3 does not mean what Cornmittee I V l r  d d  it m a t .  He 
leavw that entirely in the air. 

The view of Cornmittee 1Vl1 is jwt as rnuch in favour of rny argument 
as the view of Cornmittee I I  B is in favaur of the argument of my oppo- 
nents, so we have here tIie conflicting views of twri different commit- 
tees. both expressed at a Iate stage of the San Francisco Confwence, 
and it is o n  tlie basis of such a mnflict of preparatosy rvork that yoir are 
asked b our o ponents to say thal some words in, p u r  Statute which 
ivere de Y iberate Y y left in aftet. al1 the discussions, and which were them- 
selva one of tlie few innuvations as çoqared  wi th the Statitte of the 
previous Court, have no meaning at all. As Hie Corirt knolvs, tve in 
the  United Kingdom are not greatlg in favour of the use of prepratoy 
work for the purposes of interpreting instruments ; but I admit that 
there is perfeçtly good authoritÿ for uusing pmparatoy wark in ri case 
wliere tl-ie treaty to be interpteted contains two praviçions which appear 
to conflict, and there is no other source of interpretxtion by which 
.the conffict can be resolved. 

Whar is the position Izere 3 Herc our opponcntç a5k j7au on' the 
b=i% of prcpmtcrry mork, wl~ich is itself 'contrdictory, to inferpret 
provisions of the Charter and the Statute in whidl t h e  is no confiict 



at xZ1 and the meaning of rilhich is othertvk d a ,  and then to adopt 
on interpretatian whiçh is direcily contrary to  the rde  ut res =gis 
urcted, and to make a dead letter of certain wards in your Statute. 
L humbly suàrriit that tliat is an absolute reversal of al1  des of inter- 
pretatiorz, 
My Ieamed frimd Pmiesmr VochoE vent  a vent deal of his oral 

argument in demonstrating that the words "the parti='-', at the begin: 
ning of Article 36 (r) in t he  Statute, mean both parties. He at-ahlishecl 
this by going baçk to the preparatory work in rgrg of tlie Sfat~~te ocif 
tlie Pemanei~t Court, and he talked about meetings af the First Genwd 
Asscrnbl of the League of Nations and earlier meetings of the judges B of the emanent Court. May 1 admit at once tbat I tliink he has 
iully established Shat point ; but it was one wliich 1, at any rate, would 
not have rquired suçh researcli to  make me accept it. He then ~ i n t e d  
otit that you hnçl the same words '*tlie parties" in Article 36 (3  of the 
Charter, and he again says "the parties" must here have the s m e  
meming as in Article 36 (1) of the Cl~arter, and therefore it means "bot11 
parties". May 1 say xgain that I agrec witli, Iiir1-i tliere, It is part ' 

of eiir case thaf the Resoliition of the Security Gouncil required both 
the United Kingdom and Albanis to  refer this case to the Gotrrt. 

But,. of course, Professor VochoC is kyhg  Eo establish somethiog 
more, He i s  tying' to sead the Resolntion of April as if it containeCf 
the word "jaintif"' He was trying to establish that the words "by 
the parties in accwclancc with the Statute of the Court" mmeant that 
they must concludc a special agreement. Here, of course, we do not 
agree, and we liave two ansivers. First, there Is notking in the Statute 
of the Court which requires spcçial agreement in mch a case, and our 
argtzment is that the Rcsolution of the Security Council takeç the place 
of a çpecial agreemen l, Futther, I think we have demanstrated that 
under your Statute and the Killes of the Court it is possible in such a 
case t o  s t a r t  proceedings befare this Court by written ~~pZcat ion.  
T shall not argue ihat further ; amongst otlier thhgs tlie Attomey- 
General referred tcr ri. sentence in the Court's YeclrbooR. 

In this connexion Professor Iirochd referred t o  anotlier Jlittlë bit 
of preparrttory work which I s'lia11 also quote. It is the  4 t h  Mmting 
of Cornit tee III12 on June xgth, and it cornes at page 137 of 
VoJurne X11. This is the passage : 

"The S e c ~ t a r y ,  after reading khe articleJ'-'me article" means 
for present parposes Article 36 (3) of the Charter-"noted that 
the sub-committee, on the motion of the delegate of Nonvay, had 

' added the words 'by the parties' after the word 'referred'." 

Then, d e r  a short omksion, tve have the following ; 
"The su-cornmittee had .accepted the addition of the. ~vords 

'by the parties-in order to make it perfectly cleat tha t  the Secnritg 
Counctl had no right or  dnty to refer justiciable disputes to the 
Lntemational Court of Jwtice." 

%fia cornes the decision : 

1 "The Carnittee, by a vote of 22 t o  2, adopted Article 5"'-as 
it was then cded-%th no change other than the addition of 
the words %y the parties' after the word 'rcferred'." 

' 9 



Now, what I undmtand the view of the sub-codttee  to be in 
this passage i~ this, that the Çecurity Couficil carinot itself seize the ' 

Court in -a contentim case, It cannot proceed as it can tvhm it is 
a question of an advisory opinion, seizing the Court sirnply by its own 
molution ; in order that the  Court should be seized in a contentious 
case, it is necesçary that the Secunty 'CounciYs re$01utioa should be 
acted upon hg. ove of the parties, and that is not merely consistent 
with, but in fact is, the argument which I am putting befort you now. 

To surn up our position on this part of our case, 1 Say that 
m y  present submission in the fint place is fdly consistent with 
the views of the Permanent Court about ut res maps vaieçrt, In 
fa&, in a substantial sense the submksiori ~vhich J am mkking to 
you about Artiçle 36 (3) of the Charter and Article 36 (1) of yous 
Statute dots not go so far as sorne of the deckions of the Permanent 
Court in ivh4ch it held itself entitled to give an kxtensive, interpretation 
of the dauses of the treaty ia order te  render effective the purposes 
of the treaty as a whoEe, as disthpushed fsom the words actually used, 

Therefcire, just t o  suni ap my argument finally on this part of the 
case, it is as follows : 

(a) The recommendation of the Security Çound  of the 9th A p d  1947 
was a valid recommendation tlnder Article 36 of the Chaiter. 

(b) That recommendation established a basis for the juri~diction 
iif the Court under Article 36 (1) of the Statute, tiil the ground that 
this k a matter specially provided for in the Charta of the United 
Nations by Article 36 31, aiid that under Article 92 of the Charter i the Court is the judicia organ of the United Nations. 
' 

(c) This r ~ o l u t i o s  takes the place of a special agreemeni betrween 
the parties, and it is sùfficient if the case Is hrought bcfore the Court 
in une of the ways in which cases csan be brought before the Court 
under Article 40 of the Statute. 

O (d) The Governmnt of the United Kingdom, by acting on the 
~ e c o ~ v d a f - i o n  of the Secarity Çouncil, did validly estnblish the 
~urisdictton pf the Court over the present dispute. 

1 have nearly hished. m e n  t h e  tnnslator lias traflslated this 
portion of my address t o  you, rny address wiU be concluded. I wish 
before 1 finish to refer you t o  yet one more passage of the Minutes of , 
San Francisco. 1 do so because i t  js here that the meaning of t he  word 
"recommendation" is principdly discussed. If the Court finds that 
neverthcless it does not get very much guidance from that passage, 
I would oniy sa that it is not: part of OUT case that the tvavizzcx prkpa- 
ratoires of San 8 mncisco are very hdpful.for the pllrposes of the inter- 
pretatibn af the Charter ; bnt I do not wish t o  neglect thiiis pasage, 
and we do not wish it t a  be thought that there is anything in the travaux 
prkflarutoi~fi of rvhich we are afraid. The passage xvhich T wish to 
refeï you t o  now cornes from the meeting of Conmittee IIII3, the 
8th Meeting, held on May 16th, Volume XII, at page 334. A t  that 

, meeting, p u  will fincl the following: 
"The delegate from N m a y  asked for an expimation of the 

meaning of the words .... 'rnake recommendations ot decide upùn 
the rneasures nmessaryYin paragraph I iif Section B, Chapter VIlE." 

- Section B, Chapter VITI, is rvhat U n m  Chapter VIT. The actual 
paragraph z is no longer in the 'Charter. ; 



"Rb first impression was that the measures t o  which refmce 
was made were measiires to be taken only by the parties to th8 
dispute. He- asked if the Security &uncilas recomrnendations 
autoniatically impiied sanctions. He swggested that, whenever 
the Council take action whereby the use of force was not intended, 
the  Gounci1 should specifically refer to its mamendat ion  as 
friendly advice. 

The delegate from Belgium thought that the m ï d  'recommend- 
ations' shordd be either deleted from paragraph 2"-paragraph z 
is the present Article 39-"or that a more suitable word be sub  
stihited. The Chairnian proposed a sn~all sub-cornmittee." 

JVe shdl End thmughout these meetings the delegate of Bdgium 
worrJting out what is the rneaning of the ward "r~ommendatioris". 
Then it was referred to  a little sub-cornmittee consisting of tlie dclegates 
of Belgium, Greece and the United Rhgdom, and then we get the next 
meeting, which i is  the q t h ,  heId on, 25th May. Tt is at page 3 7 ~ ~  and 
it begins : 

"The Nwrwegian delegate reitexated his previous objections to 
the wording of pamgraph 2 of Section B, Chapter VIVTII," 

That is thepresent ArticTegg. Yauwillrememberthat whathewantd 
was b a t  wwhenever the Security Council recommencled something 
which did not requîre the  use of force, it should describe i t  as "friendly 
advice' ' . 

"The Belgian ddegate ..,, asked the rapporteur to consider the 
ciifficulties in interpretatiori raised by the use of the w r d  'remrn- 
mendations' in both Section A and paragmph z of Section B.'" 

The rest of what the delegate of Belgium says -is not relevant to this 
point. 

'"Slie Czechodovakian delegate pointed out the confusion in 
terminology throughout the Dumbarton Oaks Prsposals in whicli 
thete are so many different wordings of the  varying degrees of 
aggression . He asked , tm , that the tvording of 'recomnizendat ions' 
in paragrapli 2 of Section B, Chapter VTII, be clarified so tha t  it 
would be clearly undmstood whether or not it referrd onIy ta  
'amicable' recomniendations.' ' 

Then the matter cames up again at the next meeting, the q t h ,  and 
that is at page 360 of the volume. We have m item lreaded "Discus- 
sion of enforcement pwers of Security Council, Chapter VIII ,  
Section H", and it seadç : 

"ln response to que&ions, the following clarifications were 
made of tlie change.,.. 

2 .  The word 'recommendations', as it appeared in pdragraphs I 
and z of the motion, carried a d i f f m t  meaning from the ivord 
as used in Cl~apter VIII, Section A," 

That is saying that "'rcsommendation" means one thing in Chapter VI 
and another thing in Çhapter VTI. A little later on we find this : 

"The delegnte from Eklgium dthdrew the text for liis sub- 
cornmittee in favous 02 the Chine* motion, with these trvo provi- 
sions : 



( 1  that mp rmrnmendatirsn made under %Etion B shodcl 
conform with the definition of 'rmmrnendations' as used in 
Section A. .. . " 

That is just the opporjite ; the nieiiriing . of "recommendations" in 
ÇI~apters VI a d  VfI is to be exactly the same. The rest of tlre- Chinese 
motion is not relevant to thiç. 

The Chinese motion was acloptd, and than tve have the report of 
the rapporteur ot Cornmittee IIII3 on what is nnw Chapter VII, and 
that  cnmes a t  page 507 of Volume XIL Somc of that is, 1 think, rele- 
vant. I will begin reading at tlie beginning : 

"The new pmgraph I which ~eproclnçes in effwt thtc provisions 
of the former pwdgraph 2 of the Dumbarton Oaks Proposais leaves 
to the Security Coirncil the task of deten-nining the existence of 
 an^' th~;eat to  the peace, breactl of the pmcc. or act of aggreçsion. 
According to  the circumstances, the Seciiritv Gouncil should make 
recommendations and dccide upon the enforcement measmes to 
be taken zs set fcrth in this Chapter.'.' 

Thm WC corne t o  this: 
"Xt cvouId nevcrtheless be contrary tu the opinion generaüy 

e'rpressed tvithin thc Comniittee to  imagine that the very great 
Iatit~~de thus lef t to the Council should retard its action or dirninish. 
its effectiveness. Tliis js what ljenator Rolin, the  Belgian repre- 
sentative, deçired to etnpliasize by withdratving in the nanie ol 
the draftirig sb-corn i t t ee  the d rd t  propoçed by that sub-corn- 
mittce." 

1 have read to yau the draft which he withdmv ; I did so jusC now. 
"Therefore, according to his repuest, it was decided that the 

f i av  text should be interpreted in accordance rvith the =ope of 
the fortowing abçervations, t h e  inclusfon of which in the report 
was unanirnnusly approved hy the Crimittee. 

1 In using the \lord 'rmmmendatinnç' in Section 3, ai; 
already foiincl in pardgraph 5, Section. A, the Cornittee has 
intended to show that the action of the Council so fas as it relates 
to the peaceful setthmient of a dispute or to situations giving fise 
to a threat of war, a breach of the peace, or aggression, shoiild be 
conçjclerd as gqvemed by the: provisians contaifid in Section A." 

As 1 understand Wat, the Coniniittee came down in favour of the 
v k a v  that a recomrnendatition in Chapter VI1 and a recornrnendatieii 
in Chapter VI have the sama force. - We have go2 established fmm that 
passage whicli 1 have read that  tlie recommendations in the twa 
chapters have tllc same force, but ive are not very much fur-er on 
the AT inutes in answering the delegates of BeTgium and Nonvay , beause 
1 cannat flnd anything in the Minutes xvhich expessly says what force 
they have, 

To resurne oiir views on al1 this question of preparabq wbrk, fiet 
of au you have my point bsed OR the Oder case. Tl-ie preparatory 
work is .excluded dtogether, b~caust  thwe arebmany Members of the 
United Nations who were not at San Fsancisca, and it does not matter 
from that point of view whether the minutes are publisl~ed or not. 
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Secondly, yoti. have Mqt point that preparatory work niust not lx 

med in the interpretation 01: the treaty rvhere the meaning of the text 
t a n  be çlearly itsce~tained by applying other rules, that is ta ssy an the 
natural rneaning of the words used Ln their contest, and from the rule 
wf  719s m q i s  valcat. 

Now, Mr. %sident, we say that the text of the Charter, if you read 
. i t  by itself, is clex and harmonieus, We take leave to doubt that 
if the text stood alone t h e  would réally lx anp l-iesitation about its 
interpretatiun, except perhaps an initial hesitation which anses from 
the mere use of the wnrd *"reçomrnendations" in Chapter VI and 
"decisions" in Article 25, but that hesitation is quickly resojived when 
you sead Article 25 in its cantext and see, 'and you soon rio see. that 
the Charter uses the words "recommendation" and "decision" dmoçt ' 

interchangeabljr. 1 do not want to sep& the argument, but yod- 
remember Article 18 (3) and Article 27 (31, 

In spite of thattt, you are asked on the basis of the prepuatory work 
to put a corzstmction on the Chartes ivlnich is different fsom rrhat the 
words n~tilsalFy mean, and is çomptctcly confrary t o  the rde 4r.b res 
magts vdeaf ,  because it reduces to ineffectiveness ons pmvision of 
your Statuta and Article zs of the Charter. 

1 corne ko mgr third point. Lemhg al1 tl~ese pureky legal arguments 
asiclc, are the records of the San Francisco Conference very good 
rerords t o  assisi you in the intepretation of the Charter? Do they 
appear, from what you have heard of thcm now, to  be ~ c o r d s  that 
aie going to solve your difficultics, or triill it not hr: the case that they 
wi!l raise far more points and doubts tlim they will be able to iolve ? 
However, supposing you wish ta refer to thsrn, what is ihc effect of 
thosc records on the present case ? 1 will tske them in iodr parts, 

IVT~ have frrst those Miniites kvhich are set out by our opponents in 
their Annex 6 ,  Those Minutes werc dealt with tiy the Attoxney Gcneral, 
and I submit that he shotwd yotl that those Minutes \wre altogether 
in orlr favaur. You rernernber the point. The Belgians propuscd to 
add at thc end of Article 25 furthm w o d s  which mewt  that decisiuns 
of the Security Couricil wese binding i f  they were taken in accorclance 
with Chapter VI or Chapter VII. My learned friend, Profesmr VochoE, 
in his argument, made a slight slip, because in part of his arpment 
ha had not  seen that Chapter VI11 of Dmbarton Oaks covered botk 
Lhapter VI and Chapter VI1 of thc Charter. The Belgian amendment 
to add in Article 25 " taken under Chapters VI and VI 1" was scjeçted, 
but it m s  rejectc-d h&,zitse if \vas too  narrow, 'net because it \vas too 
mde. That is one passage of the Minutes whiçh 1ve think is totdly 
in ous favour, 

Then thrire is t h  second goup of Minutes, and that is the fist group 
rvirh wMcb 1 &ait this mo-, in connexion with the second argument 
of the United Kingdom an this part of the case. So far as those Minutes 
are concerned, while admitting that their general tendency i ç  against 
onr argument No. I, 1: say that it is in no way in coriflict &th .oiir argii- 
rnerits Nos. 2 or 3. 

The third part conskts of those two passages rehting to rvhat is 
now Article 36 (3) of the Charter, and Article 36 (1) of your Statute. 
Lhere, as you know, the= are t ~ v o  different Minutes, completely con- 
tradiçtmy, and as far as 1 cm see they cornpfetely cancel out. . 



W y ,  there are the Minutes which 1 have just read to you in ordw 
to  see what light they threw on the rnmnlng of the woîd "recommend- 
aiion". Al1 that 1 think thal we got out of that was that "rccommend- 
ation" has the same meaning in Chapter VI and in Chapter VIT. 
As far as that goes that is in oiir favaur tao, because if you do not 
hold that Article z~ covers any . recommendationç, you are weakening 
Chapter VI1 as well as Chapter VI. 

I have endeavoured t o  show t h t  the Minutes of San Francisco are ' 
at least as much in o u  favorir, if not more, as they are in favous of 
the arguments of our opponents. Why , therefore, do we make so much 
fuss about them? Wcll, if the Court will lcrok at the jnrispmdence 
of the old Court and the cases before the old Court, i.t wiil find, 
I think, that the United Kingdom ha3 taken wlth regard to  prepar- 
abry work an absolutely consistent attitude' in, I thhk  1 am right in 
saylng, every case which we have beed in. We have always been 
against the use of preparatory work by the C o d  fur the interpiretation 
of fxeatieç. W e  have taken that line in cases where, by the opinion 
oc jvdgment of the Court, the preparatory work was entirely in 
orrs favour. Why diri we do that  ? I think that there are two main 
xeasons. 

First of au, possiblg we are duenced b y  our own nationd practice 
as regards anr own legislation, where, as 1 ex@ the Court knows, 
yoil may never refer ta  debates in-Parliament and to statements by 
Ministers t o  interpret an Act of Parliament, The Acts of Parliament 
have to be intetpreted in accordance with thar own language, and al1 
the iest is excldded. Perhaps we are partially influenced by thkt 
because we have fomid that tù be a satisfactary psaçtiw rvith regard 
to the interpretation of Acts of Parliament. 

1 think, however, that we have another Teason, and that is opr 
experience as delegrttes and as participators in international confer- 
ences, and the manner in which at suc11 conferences the minuter; are 
drawn up and dealt ~vith. I a m  now referring to a matter which is 
within tke experience of members of the Coust as much or more thân 
it is within my o m .  Tke k s t  thir~g about international conferences 
as a de-and it certainly applied to San3FrancismJ so 1 a m  tdd- 
is the exttaordinary pressure of work and the pressure on the time 
of tIie people attencling the conference. In thoçe circamslmces, a 
sectetary of a cornmittee draws ap a sort of rbsumé minutes, trying 
t o  get the main points of the discussion. Of course, these San 'Francisco 
Minates are not full minutes of everything that \vas said ; they are 
the efforts of the seçretary to resume the nain points of the dlsciissim. 
That, of course, is a frightfully difficult thing ta do, 

Hawever, he d ~ e s  it, and tliey are presented fut somc f o m  of appraval. 
You do get: a chance as a rule of objecthg to the minutes and getting 
t h m  corrected if you do mot tL& that they me accrlrate, but in prac- 

' tlce it is by no means alwrtyç the case tliat delegates and delegatlons 
h d  the time to give this aumrnary record of idiscussiorrs in a cornmittee 
the attention dhich they would give t o  it if they thought that these 
s u m m q  records afterwards were going to be of vital importance for 
the interpretation of the ultimate text. I think tliat it wiU he the 
experience of nearly a11 of us that the minate- seldom get that amount 
of attention, And what a diffimlt thing it Is to make a surnmary 
record ! 



One m y  iilwtra-ate that rather grxphidly by sliowing what happens 
sometllnes to minutes whi. are simply a stenographic record of what 
the speaker said. Row often does it occilt then that the word 'bot ' ' ,  
or some other würd. is Ieft oat, making the çense of what the speaker 
said mmpletely differcnt fmm what he in fact did say, and huw easy . 
it iç if you do not read t he  record which is sent tu you with extreme 
care ta miss the fact that "'not" is left out. Bow easy it is, therefore, 
to  leave for etmity a record of yow having said something wmpletely 
opposite to that which you did say. 

That concludes rny address to  the Court, and 1 reç-ctfuliy thank 
the Cottrt for i t s  attention. 



Aprés avoir entendu I'exposA qui a kt4 fait par lkutre Partie, je  tiens 
h VOUS remercier de me donner l'occasion de prendre de noirveau la 
parole pour tirer les conclusions de notre these, notamment en ce qui  
concerne l'exception préliminaire, et pour développer un peu plus 
longuement certaines idées que nous croyons utiles. LM. le profsseur 
VochoE, conseil du Gouvernement albanais, dssire faire l'analyse néces- 
saire, mais pour ma p.xrt, j e  femi quelques remargues génbrales pour 

réciser en mgme temps l'attitude de mon Gouvernement. Je n'ai pas 
flintention de parler lonyement, &tant donne le caractkre de la réplique 
tel qu'il a &tg défini par M. le Président lors de la dernière seance, et je 
ne mentionnerai ces quelques p i n  t s que brièvment. 

Dans mon premier discours, ainsi que dans toute notre plaidoirie, 
nous avons pr6sentC à Ia Cour la thkae. de la nécessité d'un compromis 
parce que, camme nous l'avons dit, le compromis est le seul instniment 
valable pom saisir la Cour dans le cas présent, 

M. Ie représentant britannique, au début: de son exposé, a exprimé. 
IYd& qu'il était prêt, pour sa part, à accepter le compromis. C'était un 
symptbme f avwahle que l'aiitre Partie considhe comme utile l'établis- 
serpent de ce compromis, c'est-à-dire d'un accord. qui tiendrait compte 
de nos droits e t  de nos intkêts. 

Réaliser techniquement le compromis, c'était s'assurer lé temps neces- 
saire à cette rfalisittion pour que Ies Parties puissent nkocicr. Nous 
noas inspirons des meiileures intentions possibles, et il serait peut-être 
superflu de ma part de répéter encore une fois devant la Cour combien 
dkiretrx est le Go~verriment albanais de se conformer aux recomman- 
dations d-cl Conseil de Sécurité. 

Dans ces conditions, il nous aurait meme paru legiqiie de proposer 
d'un commun accord la Cour de bien vouloir clore le débat, puisque 
la dixussion sur la requête et l'exception n'ailrait plus 4th nécessaim. 

Toutefois, poirr ne pas laisser subsistes le moindre ndentendu sur 
nn point quelconque, en prenant contact avec l'autre Partie. nous avons 
proposé de nous mettre d'accord pour demander k la C m  de bien vouioir 
renvoyer les dbbats h un mois, délai nécessaire pour que les néqociations , 

arrivent à un compromis sur la dEfiriition du diffbrend et en n~tifrer 
ensuite a la Caur le xéçultat. 

C'était là 'ne proposition raisonnable. En effet, il s'agit ici d'une 
affaire entre htats, et, en dépit des meilleures intentions, il est impossiblt 
d'6 tablir un compromis uniquement par des conversations tdéphû- 
niques. De notre cijté, nous ferions tout ce qui est en notre pouvoir 
pour arriver à un accord. ct de cette façon les qu~stions qni se débattent 
ici auraient pris fin. Maheureusement, je dois regretter que l'autre 
Partie n'ait pas été disposée k donner suite A notre proposition. C'est 
pourqnoi en attendant nous %mm= bien abiigés de continuer les débats. 



En effet, de nombrew~ points ont été touches p u  l'autre Partie, qui n'a 
pas rnariquk, taut en developpant le point de vue juridique, d'examiner 
aussi I'atti t ude du Gouvernement albanais .à l'&ad de la recommanda- 
tion ch Conseil de Sé&t& et  les motifs qui ont poussé I'Mbanie h 
répondre & la Cour le z j d e t  ainsi qu'a dEposer une exçeptiou prélimi- 
naire plus tard. Peut-être CS remarques politiques étaienteiles néces- 
saires pour combler un vide dans la thése britannique en genérd et  pour 
soutenir Ix requête en particulier, 

' 
En ce qui conceme la requgte, comme nous l'avons déclark dans notre 

prerriier pIaidoycr, nous maintenons et: nous affinrions avec force que 
cette requete est Inadmissible et non valable, C ' e t  un proçddé qui 
confirme. l'attitude constante du Gouvernement bsitanniqae en vue de 
forcer l'Albanie i se soumettre h sa facon de voir, et quand nous 
répondons, on prétend m&me nous refuser les arguments que nom 
dé~irons faire valoir devant la Cour. 

Le Gouvernement brit&miqut s'est lance dans une voie qui aboutit 
e t  qui doit aboutir clans qne irnpasge, à notre avis ; il a lancé une requête 
en prktendant la fonder SUT trois articles de la Charte rn nom citmt 
ainsi directemeni: devant la Cour et quand, de pIein droit, nous soulevons 
maintenant une kceptioe contre celte requete im&guli+re, on nous 
déclare tout simplement qu'une pareille analyse nh a c r e  d'importance, 
que c'est une discnssian académique inutile et qu'il n'est donc nul besoin 
d'en parler, 

M. le ç o ~ i I  du Gouvernement britannique a même déclaré que plus 
il houtait notre pIaidoyer, plus il etait étonné de la longirear du dkbat. 
Le Gouvernement britannique n'a certainement pas pense ainsi le 
r3 mai demicr, quand il @sentait sa requete en prktendtuit précisément 
la fonder sur les dispositions de la Charte que nous avons cld analyser 
devant. la Cour. 

D'un cbtk donc, on ~r6tend soutenir m e  th& basce 5nr la Charte, 
e t  de l'autre Fin s'étonne et on quaMe d'inutile de revenir A une analyse 
de ces dispositions. Un tel taisonneme nt nous para3 t bien étrange, 
d'autant plu$ que I'exposh britannique, dans sa 'plas grande partie, a 
&te consacré a cette même analyse. 11 est évident que la responsabilité 
d'fin tel débat- qui, noas ne le nions pas, a une très grande. importance - incombe au Couvernement britannique, qui, désirant étayer une 
requ&te, s'est r&ré h des dispositions q n i  ne comspondcnt nullement, 
B notre avis, A. la r6alitk des choses. Pour notre part, notls étions obligés 
de relever cette interprétation erronée de la Charte-des Nations Unies. 
Le désir du Gouvernement britannique de s'opposer dans tous les cas 
aux droits et a u  points de vuc de L'Albanie l'a cngagc! c lans une voie 
qui va A l'encontre des auxquels il a sousrrit. Il s'agit Zh d'une 
question de predige : il falait sauver le prestige de la xequ&te, bien qukn 
nous ait affirmé rie pas tenir compte du prestige dans cette affaire. 

En parlant de la recommandation du Conseil de Secarité qui, d'après 
le Gorrvernement britannique, entraînerait force obligatoire, l'autre 

- Partie a prêté au Cornil ses propres intentions, ses. propres vues pou: 
pouvoir se trouver ainsi en bonne compagnie, ainsi que l'a dit M. le conseil 
britannique ; mais Je Conseil dc Sécurité n'a pas don116 une interprétation 
quelconque sur la r6solutio-n : si des opinions ont étk exprimées dans un 
sens glénérd, elles ne peuvent pas constituer un argument juridique dans 
Je plan sur lequel nous discutons aujourd'hui le probléme, 



Les Etats sont libres.de chaiiger d'idees, d'attitude, mais l'inter- 
prétation authentique de la Charte est celle qui lui a &t& donnée au 
moment de son élaboration. Nous croyons exprimer le point de vue 
de la grande majorité des gtats qui ont pxticipé A l'élaboration de la 
Charte en d6çlarant devant la Cour que les recommandations du Conseil 
de SéçuritG n'ont nullement un caractére obligatoire, elles n'ont nulle- 
mmt force ex6cutoire. Mairitenir la thkse contraire, c'est deformer 
dkIib6rémezit le sens des buts e t  des principes de cette Charte. On sait 
que des recommandations ont éti émises par Ic Conseil de Sécurité ou 
par l'Assemblée des Nations Unies ; c'est dans le sens de notre thése 
que ces recommandations ont été faites. Mais qnand il s'agit d'une 

, recommandation, c a m e  toutes les autres recommandations en ggnéral, 
qui se rapporte à l'Albanie, le Gouvernement britannique n'a attandu 
que quelques jours pour se methe en action. En dépassant les limites 
e t  le casactkre de cette recommandation, il a agi si vite qu'il a violé 
son sens et son contenu dans le but de créer dans le monde l'opinion 
pue 1'Aibanie se trouve toujours iinplipée dans des diff6rends d'ordre 
intel-national. 4 '  

Dans le débak actuel, si habile et si intelligente que soit l ' intqré- 
tation de la requête britannique, elle rie peut nous convaincre. M. le 
conseii du Gouvernement britannique se t~orupe si, pour trouver un 
appiii, il se retrmche derrière le Conseil de Sécurité : celui-ci n'x pas 
enteirdu dire quoi que ce soit m faveur de l'interprétation britanniqile. 
Nous cr~yonç que ln respon~abilit6 d k e  teIIe interprétation incombe 
uniquement an Gouvernement britannique, qui a entrepris Id une tgckie 

-ingrate qu'il ne peut pas c t  ne doit pas dussir. 
- I Quant l'iinterpdtation de l'article 25 et au cwact5ee des mom- 

mandations di1 Conseil de Sknritk, nous maintenons Je point de vue 
que nous amns exposé devant la Cour clairement et nettement, çans 
équivoque et sans am higuité, Agissant ainsi, nous sommes conscients 
de rester fidéfeç à la Charte des Nations Unies. 
En écoutant l'exposé de l'autre Patie, op a vu que plusieu~ç hypo- 

&&.es étaient exprimées pour valider la repuete du 13 mai, donnant 
alnsi l'impresçion de cliercher des appuis partout : d'aborcl au Conseil 
de S4curitél qui aurait donné à la recommandation nn caractère ahli- 
gatoire, puis A l'inteyrétatmn de la Charte en génb l ,  et enfin par la 
lettre du z juillet qm, en cas de besoin, a m i t  validé la requbte. Nous 
maintenons la tllèse que ni l'un ni l'autre ne peut Ctre invoqud A l'appui 
d'un acte irLeglilier, sans effet juridique et nul. Hous avons d'ailleurs 
Iargemerit exposé notre point de vue A ce sujet. 

Parlant der; discussions du Conseil de Securitb dans sa shnce du 
g avril, M. le conseil britannique a cité &galement une déclaration du 
reprilsentant dc l'Albanie, M. Hysni Kapo, la considhrant c o r n e  une 
n exclamation a, provoquée par ce que le9 membres du Conscil avaient 
dit au sujet de Xa résolution que Ie Conseil de Sécurité devait prendre. 
11 n'y a rien ici d'une r< exclamation n. 

L'attitride de M. Hysni Kapo était condquente de bout en bout : 
il défendait tnergiquement son pays e t  demandait le r ~ j e t  catégorique 
de toute sequête où le nom de l'Albanie aurait étii mentiosin&.- Il avait 
d'ailleurs nettement déclaré, dès le début de son premier discours, 
que, dans cette affaire, le but du Gouvernement britannique Ptait de 
a nier tous les droits incantcstables de l'Albanie au sein des Nations 



Unies, de l'isoler du monde exthieur en I'accusant de menacer la paix 
et la séctrrité n. 

Quand M. Kapo s'oppusait Ci un vote afirrnatif m faveur de Ia recom- 
mandation, il ne le faisait pas parce que l'Albanie serait de ce fait atrto- 
matiquement forde de parai tri: devant la Cour, mais bien parce , Y" en tant que représentant de son p a ~ ,  il pensait que lXlbanie, con ot- 
r n h e n t  à sa politique, devrait adopter, bien que librement, une attitude 
positive à i'êgard de la recommandation du Conseil, malgr& son inno- 
cence. 

Pour contredire notre thèse sur l'exception, on a eu itemrrrs en outre 
à certains documents qui n'ont fien A faire avec le cas prisent. 
M. le mnseii du Gouvernement britannique a fait des commentaires 
et a meme lu certains documents hz edenso. Je  vexa parler des procès- 
verbaux du Cornite des Nouveaiix Membres. 

Toute la disçussicin qui a eu lieu au sein de ce Comité se rapportait 
a l'admission de l'Albanie dans l'Organisation des Nations Unies, et, 
naturellement, notre position était discutée. On a parlé de ce que 
lwbanie avait fait de la recommandation du Conseil de Sécurité et on 
a même préparé un projet de lettre destin& B notre Gouvernement. 
II  n'y a aucun doute que Je Gouvernement britannique n'&ait pas étran- 
ger a tout cc qu'on discutai2. Le point sodevé n'était d'ailleurs qu'un 
prétexte inspiré par le Gouvernement britannique, qui s'est opposé 
s~~stCmatiqcrttirnent e t  constamment à notre admission C1 l'Organisation 
des Natitms Unies, Cette attitude n'a d'ailleurs pas &té prise à la suite 
dii difiErend actuel, mais date de bien longtemps auparavant : il s"est 
opposé à notre admission depuis 1946. 11 nljf avait pas, à ce moment, 
de diffbend, il y avait. purement et simplement le ferme dCsir du Gou- 
vernement britannique de ne pas voir lxbanie  entrer dans l'Organi- 
sation des Nations Unies. 

Au sein du Cornit&, d'ainenrs, le point de savo3 W. que l'Albanie 
avait fait de la recommandation du Conseil &tait un obstacle purement 
fictif : la suite des débats du Cornit6 l'a dérnontr6. La Cour a, d'ailleurs, 
devant les yeux les procés-verbxnx de cette discussion : le 24 juillet, 
le Comité r e ~ w a i t  le télégramme du Greffier de la Cour qui lui noti- 
fiait le  dépôt de notre lettre. Dés qu'ils en prirent connaisance, certains 
membres du CornitF, si désireux par ailleurs de vair l'Albanie apphquer 
Ia recommandation du Conseil, soulevèrent d'autres objections, parce 
qu'on trouve toujours quelque chose i dire, et le Gouvernement hritan- 
nique n'est nullement étranger ;I. cette attitude. 

Une autre opinion a 6té emise au sein de ce Cemit4 : puisque l'Albanie 
&ait impliquge dans un différerid d'ordre International, eue n'était pas 
encore qualifiée pou1 être admise. Mais si taus les États impliqués dms 
un différend d'ordre international non encore tranché ne pouvaient pas , 

faire partie de l'Organisation des Natians Unies, l'Angleterre ne demit-  
elle pas, eile aussi, quitter I'Org-isation des Nations Unies ? Dans 
une telle hypothSse, nombre dlEtats ne seraient pas Membres des 
Nations Unies, et on ne voit pas comment l'Organisation des Nations 
Unies pourrait survivre. 

J'ai tenu A m'étendre un peu plus languement snr ce sujet parce que 
le representmt brit andque, en mrnmentarrt les procks-verbaux, a 
lui-meme donné une certaine importance à cette disciission. Il désirait, 
en effet, atteindre deux buts : d'une part il désirait trouver un argument 
dans le caractère obligatoire de la recnmmandatian du Conseil de 



Séctirit6, et dkutre part faire fine publicit4 A ce qu'on a dit et k i t  sur 
1"Atbanie au sein du Cornite d'admission des h'ciuv~urc Membres. 

L'Albanie n'est pas Membre de 1'Qrganisation des Nations Unies, mais, 
sans en faire partie, elle est f e m m e n t  atfachde à cette organisation. 
A la suite des chscuçsions du Conseil dè Sécurité, clle s'est trouvee, le 
g avril ~ 9 4 7 ,  devant une recornri~andation qu'elle a ncceptde et qu'elle 
dkire suivre, corifornément au sens et au contenu de cette recom- 
mandation. 

Il a été dit aussi que, par notre réponse du 2 juillet, nous avons vodu 
donner l'impression de nous comporter rkgulibrernent. Une telle insi- 
nuation aurait pu Etre omise dans I'eqoçd du représentant britannique, 
parce qu'elle ne correspond nullement à la réalité, Il a expliqué cela 
par ce qu'il a appdé I'arrilére-plan de l'exception, mais il n'y 
a rien de semblable dans notre attitude e t  dans nos activites. S'il existe 
unc arrière-pe&e politi ue quelconque, c'cst bien celle ciu Gouverne- 
ment britannique, pour 4 equel les petits p r s  doivent avoir moins' de: 
droits, plus de devoirs, et surtout une prfchsposition se s ~ u m e t t ~ ?  a 
sa volont& Si I'on n'agit pas selon ses désirs, on n'est plus un ktat conve- 
nable, on n'agit plus correctement, Mais .nous avons la ç~rnscience 
tranquille, notre attitude e t  notre politique ne sont paç fonction de ce 
qui est ageable ou dksagréable au Gouvernement britannique, nola 
agissons en fonction de nos droits et de nos devoirs, en conformité avec 
le but des Nations Unies, en vue de la paix et de l'entente entre les 
peuples. 

Conformément A l'interp&tation de la Charte et surtout au caractère 
juridique de la recommandation dn Conseil de Sécurité, nous avions 
transmis la letîze du z juillet, et par la suite, afin de rbdiser I F S  réserves 
les plus expresses, nous avons deposé, dans le délai légal, notre exception. 

Dans son cxposé, le représentant britannique a repris ce qiii avait 
été d i t  dans les Observations du zo janvier au sujet du dépot dk notre 
exception en ern$lojfant le terme d'abus de ,procédure. Or, nous wons 
agi ici ttonfsrmérnent h la ratique de la Çom, confornément A nos 
droits réservés pw la Jettm c f u 2 juillet, et surtout au sens de I'artkle 62 
du Règlement, qui prévoit la ptoc6dure h suivre dans ce cas, c t  c'est 
dans le dClai l&il que nous avons déposé Ekxception. 11 n'y a donc eu 
ni chmgment d'attitude ni abus dc pruwdure: notre position L?. &te 
claire dés le début, comme elle l'est encore. aujourd'hui, Si le fait de 
déposer une exception dans le daai légai prévu dans l'article 6% du 
Rkglcment est considird cornrnc bn abus de procédure, cet aftide n'aurait 
plils de sens, au moins pour le Gouvernement britannique. .Mais ce qui 
inquiéte ce Gouvmnement, ce n'est pas le fait que nous ayons deposé 
Ilne exception dans le délai légal, c'est le fait que nous l'ayons dCposée. 
Le &ritable abus de procgdure dam tout ce procès, si abus d g a, c'est 
la requête britannique. 

Dans la première dédaration devant la  Çoùr, j'ai dit que notre posi- 
tion était la seule à adopter A la suite de la requtte britannique. Le 
repr4sentant brita~mique, pa.rIant de notre lettre du z juillet, l'a çansi- 
dérée comme l'objet principal de son expose, bien qu'il n'en ait pas 
padk plus que nous. Nous avons déjh analysé cet te  lettre, nous avoiis 
dejà dit ce que nous entendions faire savoir par cette l e t h ,  et nous 
['avons interpretée comme il est de notre droit. 

JE: dis comme cela nous revient de droit, ,parce que cette lettre est 
un acte unilatérd d'un Etat souverain. Dans' le cas où le sens de cette 



lettre ne serait clair, les expiications sur les points obscu* ne peu\.mt 
etre exciusivement iournics que par le Gouilernement albanais, qui est 
le seul habilite A interprtter ses actes. Ce n'est donc pas Je Gouverncmmt 
britannique qui peut fournir cette inteirpr&tation. La situation serait 
naturellement tout autre s'il s'agissait d'actes bilatéraux 011 miil ti- 
latéraux pour lesquels l'interprétation incomba wx parties. 

Donc, pour ne pas laisser l'ombre d k  doute sur les intentions du 
Gouvernement alban& exprimées dans cette lettre, nous en ferons (le 
noaiveau l'analyse ai~jeurd'l~ui. 

Apr&s le r3 mai, nous étions en prisence d'une rquete qui prétendait 
consid&r comme etablie la juridiction obLigatniire de la Cour. Un 
ntat d6sireux de donner suite A la recommandation du Conseil de Sécu- 
rit6 demit bien réflcchir A l'attitiide qu'il devait adopter. Le Gouverne- 
ment alhamis était enti&remeni libre d'agir, mais il etait profondhent 
dkireux d'agir d u s  le sens de la recommandation du Conseil. La 
requete était pour lui Enattcnduc et  constituait un fait accompli adressé 
a la Cotir luiilatt5rdement et arbitrairement. Nous avions la possibilité 
d'ignorer purement et simplement l x  requkte, de ne pas répondre à la 
Cour, de ne paS nommer d'agent. Mais une telle attitude n'était pas 
wmpatihle avec le but quc nous poursuivions. C'eût été ignorer le 
Conseil de S6curité, ignorer Ihuutcirité de la Cour internationale de 
Justice : le Gouvernement n'a pas voulu le faire parce qu'il est ferme- 
ment attaché # ces institutions. 

11 y avait encore une autre voie : d'accepter la jddiction de la Cour 
pument:  et simplement et se soumettre à la proddure irrtgtiliére 
Lntrridaite par la requête britannique. C'était accepter l'irr6gularit6 qui 
nous était impode sans faire valoir devant cette Haute Cour les moyens 
1dgaux et les droits qui &taient à notre chposition en vertu du Statut 
et du R+gg.lement. 

Mais s'engager dans ccitte voie, ce serait &ussi considerer c a m e  
justifiée tonte ,cette coristrnction d e  articles de la Charte qui a été 
exposée dans les débats actuels, 

Dans ces conditions - et jc crois que la Cour sera campletement de 
notre avis -, il ne nous restait qu'une voie par hquelle nous privions 
nous pr&nter ici en acceptant fa juridiction de la Cour, mais apr& avoir 
,r6scnrvé le droit de contester la méthode employée par le Gouvernement 
britannique. 

Accepter donc de se présenter devant la Corn sans que ce geste nous 

1 liât les mains pour demander que la procédure soit régulihe, ,confor- 
mement' au contenu ct au caractère des recommandations du briseil 
de SÉcuntL, confomémend au Statut et conf~mérnent, au droit en 
géneral, telle était l'intention de la lettre du 2 juillet par 1aqucUe nous 
avons expressément declaré que, malgré l'irrégularit6 de la re &te 
britannique, nous étions pr&ts A nous préyenter devant la Cour. Telle 
est l'interpsetation unique que le Gouvernement albanais danrie 5 Ia 
lettre du 2 juilbt. A la fin de cette lettre, nous avons ajout6, dans le sens 
le plus naturel. que i'acceptation de la juridictio~l de la Cour ne devait 
pas constituer un précédent pour l'avenir. 

II est exact que cette lettre a été bien étudl6e ; on a mZme fait 
remarquer ici, 5 deux rcprkes, non sans tfrtonnement et regret seabIc-t-il, 
que cette lettre a été soigneusement rédig4:ée. On semblait meme curieux 
de savoir qui l'avait rMigk, On a regrettC qn'ilne telle lettre ait étC 
établie par noos comme si nous n'avions pas le droit d'étudier le droit 



' internatibnal, de nous intéresser h son développement, et enfin d'avoir 
nos juristes, Rien d'étrange dans tout cda, rien d'&tonnant, rien de 
curieux. Si cette lettre fait beaucoup de peine et si elle est désgréable 
au Gouvernement britannique, c'est à lui qu'en revient la sesp~nsabilité. 
Nous ne voulons pas savoir qui a r4dig4 la requéte britannique, nous 
nous bornons à constater seulemest que cette requéte est absolument 
Urecyable et  nulle pour que la Cour puisse Stre çaiçie de I'affaite. C'est 
pourquoi, dans notre th&se, nous demandons le rejet de cette requete 
pour que la Cour, confornément la résolution du Conseil de SécuritPi, 
puise etre saisie par l'instrument valable qu'est le compromis, Main- 
tenir Ie contraire, ce serait justifier notre attitude si nous avions ignoré 
la requête britannique ou si nous nous Ctiûns soumis à des irrégularités 
judiciaires. 

Monsieur le Président, nous croyons avoir expod clairement notre 
position, et nous pensons que la voie que nous avons adoptie est la senle 
juste, raisonnable, et conforme A Ia mission que cette Haute Cour est 
appelée 3i, remplir : Contribuer au maintien des seiations internationales 
conform~rnent au droit et la justice, 

Monsieur le Président, Messieurs les Juges, j'ai airisi teminé mon 
dernier discours, et je vous prie de bien voploir donner L parole a0 conseil 
du Gouvernement albana~ç, M. le professeur VochoC. 



[ S h c e  ptc61iqsa dm 5 mars 9 3 ,  ~ k i ~ . ]  

~onsieuf le Président, lfasieurs de 3a Cour, 
G r h  à la bienveillante dkision prise par La Cour fors de la dernihre 

séance, nous présentons ailj ourd'hiri une s6plique pour définir notre 
position à Eqprrd des arguments produits au cours des débats oraux 
contre l'exception ph1 iminaire soulevke par le Gouvernement albanais. 

Ces arguments ont deux bascs principdes : 
En premier lieu, nos éminents adversaires se skclmimt de h kttre 

du Gouvernement albanais du 2 juillet et proposent fornelement à la 
Cour de baser srir elle sa d6cidon à i'kgard de notre exception prélimi- 
naire. 

En second liefi, et subsidiairement, nos adversaies maintiennent 
leurs arguments déjk ptésent4s dans la requae du 13 mai, e t  se rkclament 
notamment, eu &rd 2 l'article 36 (1) da Statut de Ia Cour, de certaines 
dispositions de Ia Charte des Nations Unies. 

Ayant pour Ta dernikm fois le haut privil&ge de parler au nom du 
huvernemmt albanais devant la Cour, e t  procédant i l'analyse des 
deux arguments hritanniqucs que je viens dpindiqaer, nous croyons 
utile de fixer une fois encore le pivot autot-tr duquel les deux arguments 
doivent tourner, Ce pivot est constitué par !a question de savoir si la 
requête britannique du 13 mai dernier répond ou non aux conditions 
h 4 e s  par le Statut et ;le Règlement de la Cour pour introduire une requête 
devant cet t e  jaridiction, 

C'est I'enjen - le seul enjeu - de cm debats préliminaires. 
Pour examiner c~mmeat ce problème a 6té élucidé 9 la suite- des 

débats oraux qui se déroulèrent d a m  façon si abondante devant la 
Cour, j e  porterai tout d'abord mon attention vers I'atgument britan- 
niqile pt4serit4 comme subsidiaire. 

11 nous semble que ce point a &.té bien éclaifci pas nos dbbats, Nos 
theses se sont dvidemment développ$es en sens contraire; mais le 
problème, l'a Issue a, nous semble bien d&fini. 

Soils l'angle des arguments britanniques, la mquete poarrait étre 
conçidérk comme valide pour l'une ou l'autre des deux raisons suivantes, 
peut-être meme pour Ies deux ensemble : 

L) La requete serait recevable YU sa nature juridique. 
Les Observations britanniques du zo janvier ont dit que la rquCte 

peut 6tre employée comme moyen formel de porter Irafiaire devant la 
Cour promiscne, e t  dans le cas de la juridiction volontaire et dans celui 
de la juridiction obligatoire. 
2) La deuxikme base de la reqdte serait s'il y avait vraiment; dans 

l'affaire présente, le. cris de la juridiction obligatoire spécialement prévu 
dans la Charte des Nations Unies [artick 36 (1) du 5tatut.de la Cour). 
Dans ce cas, la requête serait anssi valable. 



Or, qu'cst-ce qae les débats oraux devant la Cour ont apporté en ce 
qui concerne ces deux arguments tendant valider la requEte ? 
En ce qui concerne, tout d'abord, la nature de la requête, je me 

permets d'indiquer que nos adversaires nkont pas abord6 ce point dans 
leur plaidoirie. Ils n'en ont pas dit un mat, Ni Le tri% hanmable procii- 
reur du Royxme-Uni, ni M. l 'agent du Goi1mernent britannique n'ont 
réagi contre notre démonstmtion tendant k prouver que les Observations 
du Gouvcmement britannique, dia. 20 janvier dernier, ont manifest4 
évidemment itne opinion erronée, en affirmant que La requête peut &tre 
emp1oyi.e promiscue, et dans le cas dela jmidiction volontaire, facnltativc, 
et dans celui de la juridiction obligatoire. NE adversaires n'ont pas 
répondu k cette partie de na lx  thèse. Et je' me permets donc dc tirer 
de nos debats la conclusion que la requête est bien le mayen unilatkral 
qui, au sens de l'article 40, paragraplie I, du Statut, peut Ftre employé 
pour porter l'affaire devant la Cour, seulement dans le cas de la, juri- 
diction obligatoire. 

S'il en est ainsi, et &aa+ dom4 que les observations orales présentdes 
devant la Cour n'ont pas contest4 ce point dc vue, il mt tout naturel 
que nos eminents adversaires aient fourni un &fort d'autant plus @md 
pour soirtenir que la. Cour a bien demnt elle, dans l'affaie prksente, 
un ms de juridiction obligatoire, c'est-kdke un cas spécidement prévu 
dans h Charte des Nations Unies. Ainsi, nos adversaiïes sont revenus 
h Ta thtse souteniie dans letir requête d u  13 mai dernier. II convient de 
reconnaitre que, en le laisant, ils ont tenu Icw promsse figura* an 
paragraphe xz de leurs Observations du 20 janvier, Pendant deux jours 
e t  demi, le t r k  h ~ n ~ r a b l e  procureur gériéral du Royaume-Uni et 
M. l'agent du Gouvernement britannique se sont dbpmsks pour nous 
faire coinprendre les motifs allégués par la requete du 13 mai a l'appui 
de la prétendue dispositian sur laquele se baserait cette requete. 
Qu" nous soit permis de dire que nous avons siiivi leurs plai- 

. doiries avec tout l'intCrêt que leur thèse sirscite et  dont la valeur 
a &té rehausste pw la rnanibr~ maintes fois brillante, dont les deux 
orateurs l'ont soutenue. 

D'autre p<art, il faut remarquer que la tkhe que s'imposèrent nos 
éminents adversaires etait sans doitte dificile. Nous avons déjk fait 
observer, au comrnencenient de notre expos4 jeudi dernier après-midi, 
qumon chercherait en vain  ami les articles de la Charte pour y trouver 
un u cas spécialment prkvu ii, selon les termesade l'article 36 II) du 
Statat de la Cour, Dans toute la Charte il n'y a aucune ailusion spéciale, 
j "entends expresse, cet égard. I I  incombait .donc nos eminents adver- 
saires de construire eux-mêmes cr un cas spécialenient.prévu dans la 
Charte des Nations Unies a 

Comment y parvenir ? C'Stait un dessein hardi. 
Nous pouvons bien dire aujourd'hui, apds avoir suivi ava  le plus 

vif intéfkt leur argumentation, que rros éminents adversaires n'ont pas 
eu, eux-m&mcs. le courage d'aller jusqui'au Iiout Eie ~eur .mns~uc t im ,  
Bs sont efforc6s de convaincre la Cour que le je0 combhC de certains 
articles de la Charte; notamment de ceux compris dans le chapitre VI, 
avec l'aticle 2 j, produisait I'eff et  voulu, c'est-à-dire obligeait les Parties 
à aller devant la Cour. Mais Ici, nos adversaires se sant arrêtés, M. l'agent 
du Gouvernement dit Royaume-Uni a attaché une importance parti- 
culihrc ià la question de savoir ce qui se passe quand.le ConsePL de Sécurité 
~t recommande ii - c'est-à-dire d'après lui y ordonne D - aux parties 



d'aller deva~it Ia Cour. Est-ce que 3a Corn se: trouve ainsi saisie, sommes-. 
nous en prémce d'un a: cas spécialement: .pt4m daris la Charte n.? 

Foint du tout. D'apres M. l'agent du Gouvernement britannique 
!ni-même, il faut -encore ue: les parties pramerit l'initiative et  agissent,, 
Bien entendu, selon lui, 9 i suffit que l'une ou l'autre des parties pIenne 
l'initiative. Mais ce qni importe pour noas, c'est que, dkpr&s la thèse 
britannique, le résultat peut Gtre défini de la façon suivante ; la Cour 
n'est pas encore saisie par la recommandation du Conseil, même si une 
teUe recdmmandation est tout ;i fait obligatoire pour les parties. 

Il nous semble hien. que s'il en est ainsi, la question posée par nous ' 
reste entihre, h savoir : est-ce que oe sont les dmx pxties qui - s'étant 
préalablement mises d'accord - doivent saisir la Cour, o u  bien est-ce 
que l'une ou l'autre partie peut porter seule l ' a r e  devant la Cour 3 

Nous n'wons pas liésité a consacrer la séance de vendredi après-midi 
5 cette question, pour essayer de prouver que ce terme u les parties fi 

signifie n&cessairerrlent, au sens de l'article 36, paragraphe 3, de la 
Charte, l'action commune des deiix part-ies. 

Or, il nous semble bien que cette proposition, que nous nous sommes 
permis de placer sous les yeux de la Cour, a &té, elle aussi, laîssk intacte 
et non contestée dans les plaidoiries de nos éminents adversaires. 

Nous pouvons donc dire : même si par le jeu rniraculenx de quelques 
&rticles de la Cliarte on parvenait envisager quelque chose. tesserni>lant 
à 130bXigation p u r  les parties d ' de r  devant la h w ,  rien ne réglerait 
encore ln  qnestion de savoir si cc sant les deux parties ensemble qui 
doivent soumettre leur affaire CL la Çaur, 

Ainsi, la thése britannique, m h e  pouss6e jusqu'à lrextrême limite 
des cons6,quences hypothétiques qu'elle comporte, n'a pas ébranlé cet 
&lément capital de notre these, akmant  que, conform&ment à la Mso- 
lution du Conseil de Sécurité du 9 avril dernier, les parties doivent 
ensemblc porter l'affaire devant la Cour, 

Si nous pouvons considérer que  notre these n'a pas été atteinte pds 
I'arpinentation de nos adversaires, cette situation m u s  pcnnet de 
nous dispenser de sirivre en d6tail les arguments t i&s par eux de la 
Charte A l k p u i  de la thèse de la prétendue juricliction obligatoire. 
II s'agit des articles 25, 36 b}, du ciiapike VI de la Chaste. 3CiTous trou- 
vefions très intkressant d'analyser toute cette argumentation en détail. 
En toute modestie, mais d'une façon très ferme, nous pmons qu'il 
nous serait passible d'indiquer comment des erreurs se sont gIisçt5eç 
dans cette wgumcntation et pourquoi, mal@& les grands et sincères 
effork d8~logds. la tliese britannique ne résiste pas à 1 9 ~ ~ .  

Noas rcsisterons bien entcndu à cette tentation. Nous ne voulons 
pas encourir la xesesponsabiliti: d'abuser de la bienveillance de la Cour, 
qui nous a d4jA accordé, à nous et nos adversaires, tmt de. jours, 
Nous nous limiterons seulement à quelques réflexions critiques conces- 
.nant çestahs aspects généraux de la thèse britannique. 

Notre première observation se rapporte a l'article 25 de la Charte. 
Le trbs lionorable procureur général du eÿaurne-Uni e t  M. l'agent 

de son Gouvernement se sont pos& la question de savoir ce qtl'il resterait 
de l'article 25 si cet article ne renfermait pas pour Ics 1Liembres des 
Nations Unies l'obligation de suivre les recommandations du Conseil 
de Sécurite, notamment celles faites clans Ie cadre du chapitre VI de 
la Charte. M. l'agent du Gouvmernent britannique a essasré d'appliquer 
ici la régfe qui recommande d'interpréter chaque dispoçi tion juridique 

IO 



de telle f a p n  qu'iI en r6sulte les conséquences vouIues e t  qu'elle ne 
devienne pas st6rila Pow que l'article 25 produise ses effets, il serait, 
selon lui, nkessaire que la décision du Conseil de SCcwité, au sens de 
cet artide, embrasse aussi les recomandations du chapitre VI de 
la Charte. - 

Or, nous désirons faire remarquer qu'une tklle conception de l'article a5 
de 1s Charte méconnait singuiiérement le caractére dominant de la 
Charte. . 

Quelle est la disposition Ia plus importante que la Charte nit appo&&e 
au monde ? Il ne saurait faire de doute que c'est te grand pouvoir donné 
au Conseil de Sdcutitd p u r  empêcher toute atteinte, toute menace & 
la paix, toute agression, Le chapitsc VI1 donne au Conseil de S&urité 
leç pouvoirs et mayens de stippfimer toutes voies de fait dans les rap- 
ports in ternationaux. Les natinns perment  continue^ d'avoir des diff 6- ' 

rends ; ces diffbrends peuvent être graves, et même menacer la paix 
et la sécuritk internationales, mais un point est certain : d'aprk la 
Charte, personne ne; doit plus recourir à la force, Si un tel fait ou une 
teile rnenxctce survient, le Conseil dc SCcuritd a le devoir de veiller sur le 
maintien ciu K z ~ g ' s  +eizce. Le chapitre VI1 arme le Conseil de $écurit& 
d'une façon appmprih, CES pouvoirs du Conseil sont ceux que, srrivant 
Inarticle ~ d ,  de là Charte, les Memhres des Nations Unies lui ont d&légues 
comme gardien cornpitent du maintien de la paix- Et les décisions d ~ r  
Conseil de Sécurité, prises sous ce chapike VXI, sont celles que les 
Membres des Nations Unies se sont indiscutablement oblbligbs, en vertu 
de l'article 25, ii reconnaître comme obIigatoircs et de plein droit pour 
chacun d'eux. Nous ne sonirnes pas les seuls A voir, dans cette combi- 
naison du chapitre VI1 avec l'article 25 de la Charte, le résal tat le plus 
important de la Cliarte. 

Nous nc nous ~xpliquerons pas davantage sur cette ohcrvation. 
Notrc dcuxiéme observation, B I'bgard de la th& .britanriique, telle 

qu'clle a kt6 ps6smtCe, concerne encore l'arkicle 25 de la Charte, mais 
h un autre point de vue, 

Noai avons tout à l'heure fait taloir contre nos h inen t s  admaires 
la port&e considbrnble de cet article par rapport aa chapitre VIf. Main- 
tenant, nous croyons nkessaire de nous opposer à la tentative du 
Gouvernement da IZoyaume-Uni, par son int erprktation des termes 
n. déçkion 1) e t  u recommandation 11, de vmloir éhrgir les pouvoirs du 
Conseil de Sécurité au del& de toute mesure, 

Nous pansons que leç Nat ions Unis  ont déj3. donne au Conseil de 
Sgcurité des pouvoirs ctinsidérabEes en lui confiant, à lui exclusivement, 
la tâche d'empgcher toutes voies de fait dans les rapports internationaux. 
Il seraif exorbitant et  inimaginable que les Nations Unies aient donné 
au Conseil de Sécurité le pouvoir d'agir impérieusement dans des affaires 
internationales autres que celles concernant le maifitien de l'ordre contre 
les voies de fait. Non, rien de semblable n'a été décidé5 San-Francisco, 
et personne n'y a songe, Pour autant' qu'on ait envisagh une telle 
contingence, an s'est arrêté ?i llhypothSse opposée, et on a cherche 5 obte- 
nir des apaisements e t  des gmnt ies  contre l'abus de pouvoir du Conseil 
de Sécurité s'il voulait se saisir d'autres natibres que celles prévues 
au chapitre et dans quelques dispositions précises éparses dans 
divers chapitres. Tel était le  sens de tous les amendements belge, 
canadien, norvégien, australien et autres. 



C'est dans cd ordre d'ide& que nous avons essayé d'attirer lhttention 
de la Cour, au commencement de notre e os&, sur le fait invraisemblable 
que les Nations Unies auraient doté le ? onseil de Sécurité du pouvoir 
de lem ordomer d'aller devant la Cam en mati&e de différends jwj- 
diques. 

Avant de quitter définitivement cette partie de nos d&b'nats, jc vais 
me permettre de toucher encore tr&s brièvement Ja question des ' 

travaux prkparatoires de la Charte. 
Le très honorable procureur ghnéral du Royaume-Uni ahsi que 

M: l'agent du Gouvernement britannique demandent à la Cour de ne 
pas t enu  compte des travaux pr4paratoires de la Charte ayant eu lieu 
A la Conférence cle Sm-Francisco e.t qui édaircissent les asticles de la 
Charte cités. La raison Uivoquée par MM. les représentants britanniqnes 
snrtont est qu'il s'a@, dans la Charte, d'un traité multilatéral, 

Il est vrai que l'opinion donnée sur les articles de la Charte anjoirr- 
d'hui par b Cour dans lhffair présente pourrait toucher aux int6rets 
des 2ta.t~ qui ne sont pas présents, et pent-btre gener la Cour elle-mgme 
dans l'awnù. 

Toutefois, nom avons l'l~onizcur de dire que nous nous opposons 5 
cette demande du Gaiiverncrment britannique tendant à faire aiminer 
les travaux préparatoires de la Charte de La co~tidPIration par la Cour. 
En ce qdi concerne la nisbn principale de cette demande de nos 

adversaires tir& du fait qu'il s'agit, en I'occ~rrence~ d'un acte multi- 
latéral, nous nous- r&éans aux articles 59 et 63 du Statut, L'arrèt ne 
resout que l'affaire- présente ct  ses considérants ne sont pas obligatoires 
m$me p u r  les parties en litige, D'autre part, taus les ilTernbrcs des 
Nations Unies ont été avisés de I'affaire présente par M. le Greficr de 
la Cour, au sens de l'article 63 du Statut. Nos in th6 t s  pourraient &tre 
lés& si les travaux pr4paratoites a'entrdent par; en Egne de mmpte. 

DDadeurs, d'une fapn générale, nous pions la Cour de bien vouloi~ 
prendre en considgration, Ct l'4gard de toute cette question des travaux 
prhpamtoises, l'enseignement donnt2 sur ce point, d&jà depuis plusieurs 
années, par Sémînent tituIaire de la chaire de droit international 
Cambridge, le professeur Lauterpacht, que noirs avons l'honneur et  le 
plaisir de saluer ici- Le profesçeu~ Ia~terpacht,  selon son habitude, d'une 
fason trrh sûre et comme taujours stimulante, a expliqué l'usage que 
la G n z  permanente a fait des travaux preparatokes. L'impression que 
laissc l1eqos& rle ces questions par le professeur Lauterpaçht est bien 
quhprhs une certaine période n'hkitation, la Cour pcmanente a fait 
un usage syst&matique e t  constant des travaux pr@aratoires. Le texte 
aurait pu &tse trouvi par la Cour permanente clair ; il n'en valait 
que mieux dc le confirmer en recourant aux travaux préparatoires. Et, 
comme l'a fait remarquer le professeur Lauterpacht, aussi les membres 
ric nationalité britannique de h Cour avaient recours h cette methocle 
dans leurs opinions disçidcn tes. 

Paons avons indiqa6 au commencement de notre exposh d'aujourd'hui 
que le principal argument contre notre exception préliminaire est tir& 
par nos adversaires de la lettre di1 Gouvernement albanais du 2 juillet. 

Dans la derniere partie de notre expos& nous nous occuperons da 
cette thèse dirigtse en premier lieu contre notre exception. 



La question pour nous est de voir c o r n e n t ,  sous l'angle de cet afgu-, 
ment, se pose la qi-testion de l'imecevabitite de la requgte britannique. 

- Or, on dit, A cet égard, que la, lettre du Gouvernement ahanais du 
z juiLlet aurait validé la requéte d'une certaine manikre. 

Dltine façon gknPrale, je me permets de dirc qu'après nos impressions, 
et  A la diffkrence de ce qui se passait avec les arguments britanniques 
s'appuyant sus leri &ides de la Charte, les questions que pose la lettre 
du 2 juillet 1947 n'ont pas ht1-5 trop élucidkes ni éclaircies .par Les débats. 
C'est  l'argument principal de nos adversaires contre notre exception. 
Cependant, il nous sernbIe qu'ils ne Sont pas jusqu'k present approfondi 
et qu'ils ont laissk pas mal de questions dam l'ombre. 

Sous cette reserve, nous crojtons pouvoir discemer dans l'argumen- 
tation de nos adversaires, en ce qui concerne la lettre du 2 juikt, deux 
sortes de raisons pussibles : 

1 1) la lethe du 2 juillet aurait déji, par son texte, par certaines de 
ses phrases, élirnin4 la question de validité, de la recevabilité de la 
reqnkte. Il n'est plus possible aujourd'hui au Gou~ernement albanais 
de revenir s u r  ce texte ; 

2) l 'autre saison dirigde cvntre'notre exception serait A peu prCs 
celle-ci ; le Gouvernement albanais a accepté, dans sa le*@ du 2 juillet . 
dernier, la juridiction de la Cour pour l'affaire presente ; il est donc 
oiseux de revenir sur la question de la rc-quéte comme rnoven de parter 

• l'affaire devant la Cour. L'affaire a dt& postee devant Ia Cour, peu importe 
. comment eIle l'a été. Et si l'on revenait sur cette question, ce serait 

pour contester la compétence de la Cour. 
En ce qui concerne la première raison prétendue, tirée de la lettre du 

z juillet - ainsi qilc nom croyons le discerner dans les paroles qu'ont 
pranonc&t-s nos hirients ridverstrirm -, nous allons examiner k notre 
tour le t e x t e  de cette lettre pour voir plus exactement si elle aurait 
validé la requ8te du 13 mai air si elle se serait prononcEc dans un tel 
sens. 
Le trés honorable p r o c u ~ u t  génkrd du Roq-a~~me-Uni a déj A lu Lui- 

. mgme devant la Cour cette lettre preçqne tout entière. En nous y réfé- 
rant, nous ferons observer tout d'abord qu'elle contient ccn tout quatre 
paragraphes. Les trois premiers constituent ce que l'on purrait appeler 
l'expo" des motifs, les consid6ran.t~. Le dernia contient 
la décision prise, Telle est I'dconornie générale de la lettre. 

Les trois premiers paragraphes qui contiennent ce que j'appeiie le3 
considerants analysent et discutent na seul point, qui cst çeIui-ci : rien 
rr'autorise le Goilvernemen t du  Ro5raume-Uni L M n e r  le Couw~nemen t 
albanais dans l'affaire présente devant la Cour, pas m e  procédure unila- 
t&alc, la requr&te. Les considérants se rédamelit à cet égard vigoureuse- 
ment du droit en vigueur entre les nations, du Statut de la Corn, de la 
Charte. Le Gouirerncment albanais se croit en droit de considérer que 
la Cour ni& pas valablement saisie de l'affaire du toi~t. 
On croit trouver en un conditionnel employé clans la demiém phrase 

du. paragraphe 3 de la lettre qui résume ces consid,érmts, une portée 
partict~liére, cne xeconnaiçsance de la de la part du Gouverne- ' 

ment albanais. 11 n'et] est rien. Les mots (( sefait en rlroit ii, etc., dt  la 
plnase cn question indiquent seulement que le Guvmement  albanais 
serait en droit mEme de .ne pas rdpondre a la xquéte britannique. 

Mais, pour Ic Gouvernement albanais, il ne suffisait pas, au mois de 
juin dernier,. d'exercer une critique : il dev,ait prendre une attitude. 



Laqueil? ? Elle est indiquée daris lcs niesures prises par le Gouvernement 
albanais an quatrikme paragraphe de la lettre. 

Ces mesures sont au nombre de quatre : 1") le Gauvernement albanais 
.d&clare accepter la Résolution du Conseil du 9 avril ; a") il se declare 
prGt a se présenter devant la Cour, en se réservant, en mème temps, 
d'attaquer devant la Cour la façon dont le G~uvernement britannique 
l'a saisie en application de la recommandation du 9 avrd et l ' in tqtbta-  
tion britannique de l'article 2 j de la Char tc ; 3"). il prononce une sorte 
de clawula sdvato-ria pour l'avenir ; 4") enfin, il nomme son agent prés 
la Cour, comme le Réglernent de Ia Corn le prescrit. 

Voila ce que conticnt la lettre du 2 juillet. 
Et alors, on vient affirmer ici que quelque part dans ce texte le Gou- 

vernement albanais se serait- prononcé en faveur de la requête britan- 
nique. 

Avant de voir d'un peu plus pr2s s'il en est vraiment airisi, nous nous 
permettons de faire remarquer que, s'il en &tait ainsi, le &le jhué par 
cette lettre du z juillet serait vraiment curieux. Quiconque lit cette 
lettre se rend aisément compte que le Gouvernement albanais n'est pas 
content du proGd6 appliqué contre lui, gii'il proteste. S'il se déclden 

aller devant la Cour malgrk cc qrlui se passe, il lait les réserves les plus 
expresses pour dire d'avance qu'il va attaquer jus-tement ce procddé 1 
Et cette lettre qui confient toutes ces protest~tions serait prdcisément 
le seul instrument qui, cn fin dc compte, sauve ce procédi. contre lequel 
le Gouvernement albanais se prononce et qu'il veut attaquer, A la 

P remière oçcasiori, devant la Cour ! S'il en &ait vraiment ainsi, cette 
ettre aurait mcounl une maichance singdiPre. Son intention, tout i 

fait claire, est rie se défendre contre la reqaete, contre le prcicéd6 1iniIa- 
t6rd dont on use contre lui. Deux pages entières sur trois de la lettre 
sont remplies de protestations de cet ordre, et ce smit  justement cette 
lettre - et cette lettre seule - qui sauvqût Ia requête ! 

Nous allons voir, par noiis-m$mes, s'il st vralmcnt porjsible de tirer 
de telles cons6qnences de cette lettre. 
En premier lien, le Gouvernement albanais acccpte pleinment, 

en ce qui le concerne, la recornrnandatiarr du Conseil de Skurité du 
g avril dernier. Nous ç~oyonç pottvoir passer rapidement sur cette partie 
de la lettre, car i l  ne nous semble pas possible de d6duire quoi que ce 
soit de cette dk lmt ion  tien faveur de la reqtikte clu 13 mai. La décIara- 
tion oblige ex mttw le Gouvernement albanais A exkuter la recomman- 
dation du Conseil de Sécurité du g avril. C'est une prornse, un pacizm 
dc co.i~~mhcndo qui peut. se rddiser seulemen-t: dans l'avenir et  dont 
1 'accomplissenent exige 1"accord et  le ,concours du Gouvernement 
britannique, Cette promesse pour le futur ne peut pas valider i$so 
facto la tequete du 13 mai 1947. 

2) Cette promesse mise A part, la raqudte du r j  mai, transmise ail 
Gouvernement albanais par le Grefier de la Cour, a posé devant ce Gou- 
vernement des questions qu'il a fallu résouelre immédiatement. 

A cetaégard, je  l'ai déjà dit, cleux voies en principe étaient ouvertes, 
an mois de jtiin dernier, dcvant le Gouvernement albanais : ignorer 
camplétement la requkte et  sa transmission qui l u i  en avait été faite 
par la Cour, ou aller devant Ea Cour en se réservant: d'attaquer e t  de 
faire juger par elle le procédé irrégulier pue représente la requête, De 
ces deux voies, le Gotrvernement albanais a choisi la dernihre, 



Assurhnent - toujours en suivant le t e x t e  clair de la l e t e  -, le. 
Gouvernement, en faisant ce choix, était bien décidé b- ne pas passer 
l'eponge sur la regukte. La lettre du 2 juillet le dit en termes on ne 
peut plus nets ;. elle formule à cet égard n les réserves les plus eqr-J 1). 

Elle définit l'objet de ces réserves. 
Y a-t-il une contradiction entre la déclaration exprimée d a e s  devant 

la Cour et  la condition qu'on y ajoute qu'un certah point p&cis de 
l'affai~e sera attaquk ? 

Nous sommes persuades que les deux choses vont certainement 
ensemble. On vent aller devant la Cotir - on a pour cela certaines 
raisons padiculiéres -, mais en m h e  temps on déclare & la COEU ce 
qui paraît inadmissible et ce qui est d'avance rkrvé .  
Nou concluons donc, en ce qui concerne ce passage important de 

la lettre du z jnillet, qu'il serait: vraiment contradictoire  TL ltddl'ecto de 
considérer la requ&tc m m e  validée par une déclaration de volonth qui 
se réserve justement de l'attaquer comme nulle e t  non avenue, 

3) Dans la plirse mivante, le Gouvernement albanais désire souligner 
que son acceptation de la juridiction de la Cour ne peut pas constitiier 
un précédent pour l'avenir. Cette p h s e  suit immédiatement celle 
contenant les thserves ; mais il ne s'agit ici d'un point immédizt que la 
lettre du z juillet SL été daas l'obligation de régler.. Le Gouvernement 
albanais entend se pr6munir conf re le précédent que, le cas échéant, 
pourrait constituet son attitude et dont on pourrait se réclamer dans 
l'avenir. 

Avant de nous prononcm sur la portée juridique de cette p w e  de 
la lettre, j e  veux faire observer qu"i1 arrive souvent que les Etats, 
surtout les gtats puissants, irivoqiient une attitude prise par l'autre 
bat, dans le @usé, comme un ptécklcnt dont ils se réclament si cela 
leur paralt opportun. Dans la vie internationale on montre quelqiiefois 
une certaine bonne volo?tE pour l'affaire d&tcmink, et, le lendemain, 
les autres arrivent e t  disent : M Pouquoi voulez-vous nous traiter 
diffkrcmment, nom, aujourd'hui 7 a Dam m tel ordre d'idées, le 
Gouvernement albanais se rend compte qu'en se decidant à aller devant 
la Cour au lieu d'ignorer la requête e t  de dire que c'est une pièce ride 
et noii avenue, il pourra put-être fournir h d 'autres kt atç, dam l'avenir, 
l'occasion de lui demander de procéder pareillement vis-&-vis d'eitx 
s'il y a lieu. La lettre du 2 juillet tend à se prémunir contre une pareille 
position dans l'avenit. 

Si nous vcitrlions çonsidércr ces prhccupations de la lettre du z juillet 
au point de vue [Eu droit, nous podrrions dire : rt Si je me dkide agir, 
de ina propre volonté, d'me façon, dans une affaire déterminée, je rie 
suis pas oblige de prodder de la méme maniére dans le futur. 1i Mais, 
considérant Es vie internationale comme elle se déroule., nous savons 
bien ce que parler veut dire. C'est beau, muvent, ainvoquer un droit. 
En vue de telles préoccupations, la lettre du 2 juillet dit, dans la phrase 
que j 'ai citée : (4 Que qui de droit prenne note que, si j'agis aujot~rd'hiii 
comme je  1~ fais, je  ne veax nullement que quiconque, dans ,l'avenir, 
se reclame de mon attitude d'aujourd'hui comme d'm précédent. n 
C'est tout, Rien d'autre, à notre avis, ne ressort de cette phrase de la 
lettre du 2 juillet. Cette phrase ne concerne pas clu tout l'affaire présente, 
elle détermine l'attitude futme du Gouvernement albanais pour des 
cas clvi peuvent se présenter dans l'avenir. 



fien non pl- dans cette phme, nh trait Ct Ia requgte du 13 mai. 
Rien qui enlève quoi que ce soit aux r e m e s  formul6es dans Iri phrase 
précédente. 

4) La phrase du dernier paragraphe contient nomination de l'agent 
albanais. 

J'en ai tcnmint avec la lecture de la lettre dii z juillet. 
Je résume toute cette analyse en disant que vraiment, ?t notre; avis, 

rien ne peut justifier l'opinion que cette lettre aurait acçept6 la requEte 
du r3 mai. Nous avons disséqué toutes les phrases l'une après Yaiitre. 
Leur texte ne contient pas même l'ombre d'une auusion A une volonte 
quelconqm du Gouvernement albanais d'accepter la requgte. 

Par contre, des réserves expresses y sont faites qui prozrvent que la 
requGte n'cd pas acceptée. S'6conomie générale de 1% lett-rc, son contexte, 
ses phrases e t  les mots montrent bien l'intention de ses auteurs de 
demander le rejet de la requete comme une pi& n n k  et non avenue. 

Monsienr le. Président, Masieurs de la Cam, 

Au commencement de notre exposé! d'aujourd'hui consacré. 9. l ' a p -  
ment pincipaf que le Gouvernement du Royaume-Uni croit pouvoir 
tirer de la lettre du z juillet, nom avons dit quJà part certains passages 
t ÏrEs du texte, nos h i n e n  t s adversaires emploient encore un argamen t 
d'une autre sorte, et  le sens de ce demieme argument semble être le 
suivant : si le Gonvemement albanais a accepté par sa lettre du 2 juiliet 
la juridiction de la Cour pour l'affaire présente, il ne lui appartient plus 
de mettre en question la requête. E n  le faisant, Ic Gouvernement albanais 
reviendrait sur son acceptation de la juridiction de la Cotir, ce qui ne 
lui est pas permis. 

Nous nous permettons de faire remarquer que ce sontssiirtmt la 
Observations britanniques du zo janvier qui font entrevoir cette argu- 
mentation en &vers endro'its. C'est ainsi que les Observations disent : 
rc la question que soulève l'exception prhlimin aire du Gotrvernemmt 
albailais est celle de savoir si la Cour est compétente n (paragraphe 8 . 

des Observations). a 11 nbppartiezlt plus au Gouvernement albanais 
de rouvrir la question de la compétence s (paragraphe 9, lit. i, des 
Observations). Etc, 

D'autre part, nous nous permettons de faire remarquer qu'au mars 
des débats oraux cet aspect des w m e n t s  du Gouvernement du 
Royaume-Uni n'a pas été examiné de plirs pres par rios h i n e n t s  adver- 
saires. En génhral, il nous semble qne toute cette argumentation préscqte 
un aspect assez fuyant, incertain, et que les dkhats oraux, à notre avis, 
n'en ont pas suflisamment éclair4 le sens. 
En abordant encore a la fin de notre exposé cette sorte d'a~gumentation 

britannique, nous croyons devoir attirer l'attention de la Cour sur le 
raisonnement suivant ; il cst bien évident que tout plaideur cité devant 
un tribunal de son pays est dans son droit s'il use aux fins de sa defense 
de tous les moyens que lui offre la proceddre, tant en ce qyi concerne le . 
fond de l'affaire quken ce qui conceme d'autres objections, En ce qui 
concerne certains de ces moyens, il doit, bien entendu, examiner quand 
e t  comment: il peut les employer. Il pourra, par exemple, soulever 



&aines exceptions à son profif sedement ifi l i ~ a ' w e  Ziiis. Mais c'est - 
tout. Petsonnc ne pourrait jamais dire A un plaidear cité devant im 
tribunal : (i e t  maintenant, puisque vous comparaissez ici, vous ne pouvez 

- 

pus employer d'autres moyens que ceux tires du fmd de l'affaire n. 
S'il en est ainsi, nous noas permetton. de demander si cet état de 

choses est changé quand il s'agit d'un Etat devant la Cour ? Il nous 
sentble bien encore une fois que poser la question c'est la r6soudre. . 

Pour le Gouvernement albanais, puisque c'est le gouvernement d'un 
Etat, il n'existe pas de P~o~tssnwmg.  ce Gùuvemement ne peut d e r  
devant la Cour que par un acte de sa volanté fait expres A cette fin. 
M& comment une telle acceptation de juridiction devrait-eue entraîner 
ipso fado, pour ~Ét'dt qui entreprend cet acte volontam, Ja firnitation 
de ses moyens de défense, de son statut pmcédural aind que celui qui 

. est diterminé parle Statut et le Réglernent dela Cour? S'il en devait 
' etre ainsi, un tel Ctat de choses, piutdt surprenant, devrait r&sdter au 

moins S'un texte assez prkis. Mals, bien entendu, un tel texte n'existe 
'Pa. 

D'ailleurs, comment cela serait-it possible ? Si je  me decide à aller 
devant la Cour pour pouvoir discuter mon point de .vue, combattre 
les prktentions de mon adversaire, soulever toutes les exceptions préli- 
minaires, il faut bien qn'auparavant je  paraisse, p u r  ainsi dire physi- 
quen~ent, devant k Cour. La lettre du 2 juillet n'a rien fait dkutre 
que <l'exprimer cet état de choses. Elle dit : je veux aller devant la Cour 
pom me défendre. Pour un plaideur devant un tribunal national, une , 
telle dkclaration serait parfaitement inutile et serait même =.ris doute 
arrogante, car 11 va de soi que le plplaideur est obligé de se présenter 
devant le fxtribdnai, etpersonne ne l~demmdes'ilveutourtonenaccepter . 
la juridiction, Mais en ce qui concerne rin État., c'est autrc chme. Surtout 

' s"i1 s'agit d'un a t kt qai auparavant doit accomplir quelques actes pour 
ester en justice. 

Nous nous pmettom de présenter encore cette question d'une autre 
façon. Nous nous demandons comment un Etat devrait s'y preiidro 
alors qu'il n'est pas oblige d'aller devant la Coar clans me affaire déter- 
minée et qui pourtant vent y aller pous faire Ia Cour juge de cette 
affaire ? Si ROUS comprenons bien nos éminents adversaites - mais nous 
n'en sommes pas, je me permets dele dire, taut h fait sSur -, un tel 
État  ne pourrait aller devant la Cour que pour le fond de ïWaire. 

Nous disons donc qii'ii aurait fallu que le Gouvernement albanais 
renonce expressément 5 son droit de produise devant la Cour tom les 
moyens de defense pour qdil ne puisse dorénavant faire usage de la, 
procédure de la Cour dms totite son ampleur, dans toutes ses dispositions. 

Or, il n'y a pas eu de renonciation pareilk de la part du Gouvernement 
alhanais. Bien ad contraire, le Gouvernement albanais a, par sa lettre 
du 2 jaillet, fart Tes réserves les plus expresses. 

Nos dernières paroles seront pour essayer de serrer encore d'un P" plus grés Za portée juridique dm réserves faites par la lettre du 2 jui et- 
Nous croyons pouvoir qualifier nos réserves cle conditions apposees 

à l'acte principal que constitue la déclaration dl&tre pret à pardtre 
devcsrit la Cam, 

Les conditions dependent, par dgfinition, dr&v&errien t s Zu turs et 
incertains. De tels kvknernerits peuvent dépendre d'un pur hasard; 
au d'un &&nement qu'il est an pouvoir des- parties de faire arriver ou 
Zemp4cher ; et  enfin, il y a les conditions mixtes, w La condition mixte 



est d i e  g ~ i  dépend la fais de la volont6 d'une des parties contrac- 
tantes e t  de la volonté d'un tiers. m 

Nous croyons pouvoir ranger dans les conditions mixtes les réserver; 
du z juillet. En effet, pour que ces r&erves, pour -que ces conditions 
s'accomplissent, il faut qu'interviennent notre volont&, celle dii Gouver- 
nement albanais et la volonte d h  tiers, savoir la volonté de la Cour. 

I I  faut qu'intervienne notre volont4. Nous nom sommes réservé cette 
possibilitd. Mais nous nattions pas obliges de la faire valoir. Ainsi, la 
réalisation de cette réservc, de cette condition dépend pour nne part 
de notre volonté. D'autre part, nous ne sommes pas maîtres tout seuls 
de la condition ; nous avons dCféré la déclsion, snr cette condition, a la 
Cour. Pour que la condition soit remplie, il faut que la Cour, partie tierce 
à .la condition, la fasse jouer. Si la Cour ne le faisait pas, la condition 
ne serait pas remplie. . . 

Ainsi, le concours de deux volontés se manifestant d a  le miérne 
sens est nécessaire pour que nos rkseryes produisent l'effet voulu. 

Encore une question, la dernière. Qml serait l'effet de la rhlisatiùn 
de no5 rséservek, .de nos conditions 7 Cet effet semit celui de toutc condi- 
tion résoliltoire, l k t e  juridiqne entrepris sous certaines condLtions est 

- cassé, tombe ex ~ M W .  
Cet état de choses produirait certains effets par rapport à la &ur et 

par rapport ail demandeur. 
En ce qui concerne la Cour, s'il nods e& permis de dire notie pensh 

i cet egard, il noirs semble que la réalisation de notre condition va priver 
la procédure, engagGe dans l'affaire prCsente devant Ia Corn, d'un 
élément important et nécessaire pour son mouvenient. La pièce qui, 
suivant le Statut de la Cour, est seule susceptible de porter l'ahire 
devant la Cour va dispraltre. Ainsi la procédure manquera pour ainsi 
dire du rouage important g r k e  auquel clle peut se derouler. En atten- 
dant un rouage meillew non entache de nullité, la procédure s'arrêtera. 
L'affaire est pour le moment terminée, 

Ce n'est pas ce ds~iltat que nous avions en vue'en prkentant l'excep- 
tion pr6liminaire. Si lkxeerçice de 4a jwidicfion de 4a Cour se trouve 
pour Ie moment paralys6 et artet6 parce qua la requgte a été trouvée 
nulle e t  non avenue, ce n'est pas notre faute, je me permeb de le dire. 
Nous n'y pouvons rien si le Gouvernement britannique a tenté de saisir 
la Conr sur la hase d'une disposition prétendue inexistante ; sur des 
motifs non valables ; sans aucun accord préalable avec nous, par un 
procAd4 unhtéml  contraire la recommandation da Conseil de Skc'curité 
du 9 avril dernier qui a invite les deux Parties a procdder ensemble 
devant la Coiir, le seul procédé qui, en l'espece, est * conforme au 
Statut de la Coirr 1. 

Nous ne sommes pas responsables de ces procédk. 
D'autre part, si nous ne voulons pas valider ces procédés, si noils ne 

voiilons pas 1 s  ratifier en jetant A J~QS adversaires cette planche de - 
çalut dont nous avons parlé, c'est bicn que nous sommes dans notre 
droit : q74i smo "re ~ t i t w ,  wminem Iœdd. Nous ne voulons dans cette 
affaire que precéder i% due pmcess O/ law. 

Telle est la situation dans laquelle se tronvera la Cour A la suite de 
l'accomplissement de notre condition. 

Dans quelle position se trouvera Ia partie demanderesse ? 
A cet  égard, il et ç l l i  qzle le. Gouvernement britannique pourra tou- . 

jours revcnir sur l'affaire e t  toujom devant la Cour. Il n'aura pas 



cons~~nnmé sori droit d'action contre nous si notre exception est accepte 
par la Cour, mais il faudra que, prochainement e t  dorenavant il évite 
de négliger tka dzari! process of lm dans l'espèce, 

Pratiqliement, nous revenons k notre volont& de porter cette a s i e  
devant la Co-tilr d'accord avec le Gouvernement britannique par le 
compromis- 

Notre exception & du vimx type classique. Attaquant b requete 
irrecevable, eue se range bien dam la caLQorie des exceptions dila- 
toires bien connues et appIiquks d&jà dans le droit romain. Voici ce 
que dit le grand maitre clu droit romain qu'était le professeur Bucidand 
concernant une telle exception : tc They were dilatoria in the sense that 
jhreat: of them ~vould cause the plainkiff t o  withclraw proceedings before 
Eifis c o ~ ~ l a t i o ,  with a view to renewed action later witbout the defect. 3 

Monsieur le Presïdent, Messieurs de la Cour. j'en ai terminé. Je prie 
la COI.K d"ac¢ept er encore une fois mes t r h  respectueux remerci-ents 
pmr la bieiiveillance avec laquelle eUe a bien voulu rn16couter. 



7.-REJOINDER BY SIR HARTIiEY SHAWCROSS 
(COUNSEL mR THE GOVERXMEXT OP THE- UNITED KINGDOR~) 

AT TEE PUBLIC SITTING OP X4RCR 5th, ~948,  AFTERNOON 

May I t  please the Court. 
1 shall endeavour, like my fnend, Profmr VochoC, ta be brief. 

I' recognize fhat mere repetition of a r p e n t s  does not as a rde add 
vmy grtatly to tri& weight, 1 do not propose to folIow the Agent 
for the Governent  of. Aihnnia into the dctails O ,  if he r d  allow ' me 
to say so without offence, liis somecvhat poIitical speech, much of which 
no doubt was intendecl for an audience many liuhdreds of miles away, 
and Bxdly expected to influence the decision of this Court. I am 
profoundly conscious of the fact that whatever may be the position 
elsemhere, in this Tribunal abuse does not pasç for argument, and 
rnisrepresentation does not take the place of tacts. 1 hope that always, 
liowever strong political feeling may be about &putes which corne 
befose this Court for investigation-and some tirne the political feeling 
about tliem wiU of course be strong as it may be h e s e w e  shall preserve 
in this Court the detached, c a b ,  objective atmosphme of a Court of 
Justice, as this Coutt is. 

But while 1 shali not attmpt to fdlors~ in detail the address of the 
Agent for the Government of Albania-in detail or in invective-there 
are three matters in hk speech with wl~ich I mmt deal. 

On Saturday last in addressing this Court, at the beginning of the 
case of the United Kingdom, I s&d tbat if the Government of A l h i a  
meant to bc taken senously tvhen it suggested that i t  was anxious to 
comply with the recornmëndatioris of the Security Council and that 
i t  wanted to corne before this Tribunal, that it was $vilhg to enter 
into a special agreernerlt, t h e  Government of the United Kingdom were 
ready for their part, here and now, t o  enter into a simple special agree- 
ment on the lines of the twenty w thirty words which 1 ventu~ed to 
suggest t o  the Court at that t h e .  I did not mcike that suggestion 
becaiise of any lack cif, confidencc in t h e  groiinds upon which wa say 
that the ]misdiction of the Court is based in tbis case, but simply in 
ordm ta enable the Goveynent of Albania t~ do that which it 
professes to be anxious to do. That \vas on t h e  moming of 1 s t  
Saturday. Five days went by in corn Iete dence, and during three 
of them the Court was not sitting. TPhere was, thcmfore, an ample 
ctpportunity io make me of telegraphic communication, which no 
doabt exists between here and Belgrade and Tirana. Last night, 
for the hrst tirne, the Agent for the Governrnent of Albania approached 
us ~ 5 t h  the suggestion that the Court should be asked to adjourn for 
one month, without any fdrther argument, Ln order to see tvhether 
the Government of Aibania would Wee that a special agreement 
coiild be arrived at. Thete was no undertaking whatever that the 
Government of AIbania would enter into a special agreement ; no 
gu-antee tliat after a firrtlier delay this Court 1vou1d not be required 
again to resurne discussion of this matter at the point tvhere it wonld 



have Jeft off. ve thought if was quite intolerable thai th& Kigh 
Tribunal should be made to wait upon such vague and uncertain con- 
tingencies, and we thought aka that if was really quite intolerable 
that this grave matter should be submitted any further tù t h e  ditatory 
tactics which have hitherto been pursued. 

I must remhd the Court af the dates. It v a s  on zznd O c t o h  1946 
that, somehow, by sarneane, murder was done to f o r t l o u r  British 
sailors, and that mime against hnmanity, as every one wi1l agree it 
was, ha5 stilL not been bsc~ught home to its perpetratorç, whoever thcy 
may be. It NXS in December 1946 that we addressed a note to the 
.Governent of Mbanizt, and i t  was in January xg47. that we put the 
matter before the Secdrity CounciL It wczs in ApIil 1947 that the 
Çemr i t y  Gouncil resolved and recomrnended that this matter shciuld 
be refemd immediately to the Court, That was in 1947, and now we 
are well into 1948. We cannot bt; arties to  any procedule which 
may delay fiifther the investigation a ? this matter. Nor do we regard 
this matter as one at dl snitable for pretracted negotiations. I - 
venhred to  iridicate on Saturday the simple farm of words that, in 
my submission, would suace for a special agreement t o  refer the case 
.to the Court. Ml that is needed is a bare agreement ta refer the 
dispute, as fomulated and defined in the Rwlution of the Security 
Corncil of 9th Apri1, ta the Court. Anything fiirther and beyond that 
must eit3ier restrict the powers of the Court in dealing with the dispute 
or be more suqAusage, Five days should have been quite ample t o  
enable Albania to decide: iipon its answer to.the simple suggestion, if, 
indeed, it ever had the dighteçt dsirc to coine before this Court at all. 
Out position in regard to the matter remains exactlg sç it was when 
1 announced it on Saturday* We are ready to  enter into a special 
agreement, but we cannot delay or impede the proceedings of the 
Court. That offer-and it is a tcs of the sincerity of the corntant 
dedarations which have heen made by the Government of Albania 
t h t  it wished ta conform ta the ResoEution of the Security Gouncil 
and that it desired this matter to corne before the Court-although it 
haç so f,zr been un'acccptable, still reniains optn, If at ariy tirne 
'before the decisien of this Court is announced, the Government of 
Albania approaches ris and desires t o  enter into a special agreement 
so that, notwithstanding the decision, whatever it may be, this matter 
'cari voluntatily corne befvre the Court, we shall he prcpared to dcal 
with the mat t er on t 1~ basis of the offer 1: made ; bat we are not prepared 
to be parties to any further dclay. 

Then the Agent fw the Government of &barna said that I had corn- 
plained of the length of t h e  which we had devoted ta eur discussion 
here. 1 made no such cornplaint, If, as may tvtll be the case, the 
real desire of the Government of Aibania is t o  elude the jurisdiction 
of the Court, then T agm that the question of the cornpetence of the 
Court and as to the compirlsorg powers af the Security Council in con- 
nexion with the cornpetence of the Courf, are mattcrs of the utmost 
importance and of the greatest difficulty-ones wfüch certainly merit 
the mmt cirrefui consideration and diççus~ion. The matter is academic 
if, and o d y  if, the real desire of the Govetnment of AIbantn Is what 
they açk the Courf to believe is their desire, namely, to invest this 
Court with jurisdiction tu try this dispute. If that rvere the real desire 
of the Government of Albania, theri, ,of coune, it would be very eaçy 



to accompZish it eitlier by vduritay subrnission to the C o d  or by 
speciat agreement, leaving thiç dficult and important question alto- 
gether on one side. It \vas nn that view of the rnatter, and onIy on 
that view, that I said that we were taking up a great deal of timé xvith 
the discussion of sometliing mhich might be academic. If, however, 
that is not, as i t  appears; the desire, then t h e  probierns, far fmm being 
academic, iue real ancl concrete ories, and ones of far-reaching importance. 

. Finaliy, the Agent €or the Government of Albaniasaîd that the 
question as to whethes or not Albania had submitted to t h e  jlirisdic- 
tion of the Court was raised by the United Kingdom at those meetings 
of the Secu1-i t 7 Council in Julp of 1947 only as a pretext to oppose the 
Aibanian app 2, 'cation for membetship. The Agent for the Goverment 
of Albania said tliat in spite of the telegram which was teceived h m  
the Registnr of the Court, indicsiing the attitt~de which the Govern- 
ment of Albmia had taken up, the United Kingdom voted against 
its application for rnembership as, indeed, it had v o t d  against it in 
1946 when,-aceording to  them, there w a  no .dispute. That 15 wholly 
incnrrect. The United Ringdom Government did not raise this point 
before the Security Corncil at  this time at ail. It was raised by other 
States, wliicli, in raising It, pointed artt: in terms that it \vas only 
one of a n u m k  of matters m~hich might help the Security Çouncil t o  
decidci ,whether or not the Grivemment of Albania was a peace-leving 
goverriment. able and prepared to fiilfil its obligations to  the United 
Nations, Nor, of course, was the qdestion, as the Agent for tlie Govem- 
ment of Albania seemed t n  sugged, wflether or not Albanra' r~as a 
part$ to a dispute. That was not the ground on which it was suggested 
tliat Altania rnight not qualify for membership. The ground was 
that Albania, lieirig a p d y  ta a dispute, \vas not prepared ta comply 
tvith the recommendation of the Secnrity Council to seftle that dispute 
by pcacefirl rnmns. That was the rnatter into which tlie Security 
Cwncil was enquii-ing at tkat time, Nor was it, 1 am bouoù ta  Say, 
altogether correct for the Agent for the Goverment of Albania ts 
say that when we opposed the admission of their country in 1946 there . 
\vas no dispute. I sha1J hot go into the groundsi for our position in 
that or other comections, but you will see from the pJeadings in this 
case that in May 1946. before the question of admiççion to the United 
Nations liad been decided, British ships had already* hem fired iipon 
in the Coxftz Channet. That is one of the rnatterç whicti no doubt 

- carried some weight, 
My only reason for referring to the proceedings of 'the Security 

Coirncil in July 1947 at aU w s  to link the proceedings at thase meetings 
witli the proceedings in April144.7, and to show, for wbat it was tvosth, 
if it was worth anything a t  all, what was the coinnion understanding 
of the Members of the Semrity Gouncil as to the Rmlution which 
theq' pasrsed on the.gth April. Their undcrstmding of the effect af 
that Resolution or its intention is, of course, no t binding upon ths Court. 
It is dways pssible that the opinions which were expressed ai the 
Security Coucil by dl tEiose who took part in the discussio~l rnay 
llavc b e n  wrong, and that it  \vas given only to the Governineni: of 
Albanis- to see the true light in regard to this matter. However, that 
is perhaps a question nut to be settled hy the @si d i k t  of the Agent 
of the Government of Albania, bùt one to be decided bj: the Tribunal 
in the ligtlt of al1 the relevant materias at which it is entitled to look. 

' 





conceded, on recomendittions under botli çhapters. If it does not 
operate on these, on what does it aperate? 

Now it: tnay w d  be true-it. tvodd be unfortunate, X think, but it 
rnay well he tme-and thif; Court will have to arrive at  a decision in 
regard ta it-that the powers of the Se~urity Gouncil are not as strcng 
as ha5 hitherko b e n  believed to be the case, both by the Mernbers 
of the Council and by the other Members of the United Nations. Ure 
had tliought tkat  in Article 25 we had made a mal, an effective step 
fornard £rom the oId days of the League of Nations, for the League 
coulcl da no mare than pass persuasive rcsolutions; we had thought 
that by the provisions of Article 25 the ii5ernber.s; of the United Nations 
had agreed in advance to accept the decisions of the Security Counçil 
-clecisions or recommendatians, whatever form they took. It may 
turn out-and this in rny ~espectfrzl subrriission Is the orily mnclusion 
to  whicli the Court can arrive if it ftnds in favour of the Governrnent 
of Albmia in this cm-it may tirm out that Article 25 has done nothing 
of the lrind and that thme is nothing in the Charter to wliich that article 
c m  really apply. It rnay turn out that the ùnly obligatory pswcrs 
that arise ciut of the Charter-and, it is true, these would in thmseives 
mark a step fumard frorn ttie d a p  of the Lague-are those which are 
to be foiind u n d a  the spccific articles of Chapter VII. It ma37 be that  
that is where the reai ol~ligatiori lies, and that tiiat is where the step 
f o m d  \vas taken, and that that was the only step f o m r d  tliat \vas 
taken. That is a speçific obligation in seerd to enforcement mertsiites 
whenyriu get to a situation whcrc the Face  has actually beea broken. 
Bnt it was the generally accepted view-and it stilJ has been until 
this case arose-a generaily *wcepted view-that Artide 25 had some 
gencral effect, and that all the Mernbers of tlie United Nations had 
undcrtahn speclfic obligations under it-gencral obligations-appiying 

'not only Chapter VIT, t o  wliich the Article does nnt specifically or 
garticularly relate, but to  dl tlie decisions of the Count51 in whatever 
part of the CI~arter thcy rnight be given. 

Now, spaking of preparatory work kads me to a comment, not 
about Profemr Lauterpacl-it, the qliotaiion of whose vietvs I knew my 
learned frfriend waulcl be quite unable to  resist-biit aboilt a misunder- 
standing which appearç $0 have arisen in -the mlnd of rny learned friend, 
and I hepe not in the mincl of any one dse-about something said by 
Mr. Beckett in the corirse of hi5 argument. Mr, Beckett laid great 
stress on the importance of unif~rrnity in tlie interpretation of t he  
Charter, and lie used that argument as a grovnd for rejecting a rnethod 
of interpretation which, whilst it is availnble in those cases where t he  
parties to the Iitigation were alço patties to tlie preparatory work, is 
not available-or rnay not bbe available-wluzre that was not the case, 
Professor Vocho? then referred, in his reply to that argument, to 
Article gg of the Statute of the Court. Biit ri£ course that is a tcitally 
different point. It is quitc true that  undei Article 59 of the Statute, 
the decisionsr of thé Court are binding onlg upon the actua1 .parties 
to the case in which the dedsion kvas given ; but this is not a question 
of the legal binding force of a pasticular decision. This is a question 
of the desirability of having same kind of uniformitgr in the  canstruc- 
tion which jrou place on the sarrle articles o i  the same treaty. 1s it 
d l y  to be suggested diat it is convenient, that it is juclicial, thnt it 
is even possible, to give one mnstruction to a partictilar article of the 



Charter in the case where the parties to the litigation were alsa parties 
to the preparatoly work, and to give another construction to the same 
articles of the same CE-iarter in a case whese the parties to the J i  tigation 
tvere not parties to the preparatory woïk, and so, consequently, wllere 
preparatory mork cannot he loaired at ? 

You WU, of course, have to consider, in rny wspectful subission, 
v q  carefdy what is the real nature of tliis rule ahout looking a t  
preparatory m-ork in cases where the parties or m e  of the parties before 
the Coud nias not also a party to the prepamtory work. 1 am not 
gohg to go into detail on that argument again. There iç artthority 
in the jurisprudence of the old Court a h u t .  the matter. But if the 
true view iç-as It appears to be irom the urisprudence of the; Court- 
thai preparatory work can only be looke d ~ a t  in the case of llitigation 
beheen States whiclr were parties to the preparatory work-thal, 
in my sabmission, is a very strong argument for rejkcting a reference 
to prepmtory work altogether, in cases where you are deating with 
multilateral t r e a t i ~  which may be acceded to in later years by many 
States which took no part whatever and had nothing whatcver to do 
with the preparatory work on which it is sought to rely* Xiat was 
the point of the argument that my learned friend, Mr, Beckett, put: 
before th6 Tribunal, and really, if 1 rnay say so with respect, Article 59 
of the Statute of the Court has na more to do with that argument 
than "the fiowess that bloom in the sprhgm*- 

Mr. President, pmparato~  work or no, it is in m y  submissio? impos- 
sible in t k ç  case to  escape t h e  condusion: 6rstl~r, that it !vas intended 
by fhose who took part in the preparatory work and who frarned and 
signed this Charter-that it \vas intended that Article 25 sl~oultl apply 
to hoth CIiapter VI and VI1 ; secandly, that açcording t o  the Ietter 
of the Charter it clearly does so apply ; thirdly, that it cannet operate 
on anythg unless it operates on recammendations in Chapter VI. 

Mr. President : I said that it might be tme-that it rniglit be tiue- 
that Article 23 mas without comprilsory cfiect. That would of cuurse 
be a most astonishing and most regrettable conclusian. My subrnission 
is that it h s  effect. The Court will cornider the  Charter so as to gire 
effect to it if it can, and tu fmther the manifest intention of the Charter 
as a tvhole. 

Wow, 1 corne to a point. on which Professor VvchoC perhaps did les3 
than justice to in spite of the-care and comtesy whicli has dislin- 
guished, if 1 rnay Say so, the part that he has played in these proceedings 
throughout. Re said that we had not dealt with the subrnissioii that 
a plications were only proper-[applications to  the Court, 1 rnean, 
o P course] one case, riamely where there was a cornpulsory jurisdic- 
rion-a compalsory juridiction hewuse of adherence t o  the Optional 
C l a ~ ~ e r  Well, 1 dealt \vit11 that expresdy, and the Court rnay remember 
that owing to an e m r  in the translation 1 dealt m1th it twice. The 
Ti-ibunal wiii find it-I am not going to  repeat it to you-I jnst note 
the place where it occitrs-the Tribunal \vil1 fincl that matter discnssed 
in the shorthand note of the thrd day, page 55, and in tbe short- 
hand note of thc fourth day, pagc 76 and folloxvhg pages. And the 
Court may rmall that I said tlrere were in fact not one case only, 
as Professor VochoC had sugestcd, where it was proger to  pmceed 
by m y  of application, but no less than fIve. Of those five cases, 1 
subrnitted that there was one, for which 1 suggested thzt Article 32 



of the Rules of Co& had made specific provision after the matter had 
been deliberately debated and discussed by the jirdges in x936, by the 
iricldsion of those wrrrds M the Rule to the effect that the exact luris- 
dictional basis relied upon by tlie application ueed not be stated in 
the application its~lf if it were not possible to date  it, I saggested 
that in consepuence of that, a d  by virtue of that,  one of the five cases 
in tvliiçh it was proper to prmed by application, was the case ~vhere 
an application origindly bba in form was cured by a subscquent volun- 
tary acceptance of the jurisdiction-what 1 venturecl to cal1 the "life- 
Zine" article. 

Atid sa 1 corne to what my Iearned friend said about thàt argarnent 
-the letter of 2nd July Iast year. The Agent of the Governent of 
Albania, if 1 understood him rightly in the French of liis original address, 
said that the Government of Albania was alcae-alone-entitled to 
interpret the meaniilg and intention of its o m  letter. IVeIl, that may 
be gond political doctrine in some places, but I hardiy expect i t  would 
be follnwed in this Court. It is far this Court t o  interpret from the 
words that were vsed what was the dfect and intention of that letter. 
Now, what $vas it 7 In the detailcd and sis which Professor Vachot 
made of the letter the= were two signi Y? cant omissions. There was 
no reference at a11 by Professor Voçhot to the third par agraph of para- 
grapli 3, Well m w ,  why was that ? Was it agah a goad advocate 
glossing over a point to whkh he knows there is no answer ? Wllat 
does the t hird paragrap'h , of paragraph 3 say ? 
"In these circumstances" (they recited the groimds of their objec- 

tion-grounds on which there may or may not have ben any sub- 
stantial ~veight) -and they go on : 
'Tn these circumstance, the Albanian Governent muid lie mithin 

its rights in holding that the Government of the United ICingdom \vas 
not entitled to bring the case before the Court by unilateral applica- 
tion, tvithodt fird concluding a special agreement with the Albanian 
Government." 

\lreU now, what do thex words mean if they aie nnt introductoty 
to  and explanatory of the words whicli follow in paragraph 4 ? 

This is t h e  first omission ; ycsu cxtnnot, in my respecthl submission, 
, disregard those words. If you do not disregard fien?, if you attaeh 

t o  thm the rneartlng which tbey ordinady ba r ,  they clearb indicate 
that althtiugh -the Governnient of Albania would l-iave been eiltitled 
tn rely on i ts  abjection if %t had f hought it politically' expedilient so to 
,do, ilone the less the Governrnent of Albania, anxious t o  give evidence 
of its devotion to the principles of friendly collaboration and pacîfic 
settlemmt of disputes, is not going to take that  point. 

Then one carnes to Article 4, paragraph 4, of the letter, And in 
that paragraph-unias js I ,greatly mistaken-Professor Vochoi., 
in clting the last sentmce of the penultimate pasagraph about the 
question of a premdent for the fiiture, glossed over, if  he did not 
en tir el^, omit, the w o d s  "ifs acceptance of the Court's jurisdiction". 
Now, those seem significant words-som meanhg must be given to  
them-and 1 wggest to tlie Court that the only possibIe me,ming t o  

. be given to those words is- that the Goverment of Albania is there 
and then acceptkig tlie jtrisdiction of the Court without creating 
any-precedent for the future. What the Government of Albania could 

II 





May 1 just ansider very shortly the effect of the Order made by this . 
Court-I have referred to the matter already-on the 3rst July. It 
is set out in paragraph 7 of out submiççions of the 19th Janiiary of this 
year. Thecourt will rememhr that under Article 35 (2) of the Stahte 
of the Court, it  is provided that  the conditions ünder which the Court 
shdl be open ta a State which is rrot a pa.r tjr to the Statute shdl be such as 
may be laid d o m  by the Security Çauncil, and on the 15th October, 1946 
(you wiil find it in the Yearfic-icik, page 106), on tlie rg th October, 1946, 
the Secutity Council did, by a vaiid remIutian, la)? down the conditions 
that the Court \vas to be open to those States ivhich previousEy deposited 
with the C o ~ r t  a declaration nnder which they accepted the Court's 
jurisdictim and agreed to lx b u n d ,  etc. There were other conditions, 
but 1 am only concerned with this one-the one which provides that 
only fhose States ivhich previously' deposited a declaration that they, 
accepted the jrrrisdiction of the Comt co~ild find the doors of the Court 
open to them. 

Then to corne to Article 36 of the Rules af tbis Court. Article 36 of 
the Rtileç of Court specifres that a d a m e n t  mntaining a m o n e t  other 
matters the evidence as to tha t  declaration having been deposited 
-having been deposi ted or mntaining the delaration-must be depos- 
ited with the Registrar of tliis Court. That is one of tlie conditions 
precedent to the doms of the Court being open at al l  t o  a State whi& 
is not a paty  to the Statuta 

Now, on the 3rd. July the Court, after mnsdtation with the Agents, 
made an Order ivhich stated in tems that the letter of the 2nd July 
constituted tlie document specified by Article 36 of the Ruhes of Court ; 

, namdy, the declaration accepting the jurisdiction of the Court. 
The Government of Albania knew full wey that its letter of the 

and July had been regarded by the Court as an açceptmce of itts jnris- 
diction, They knew full well that it had been, regarded by the Secmity 
Council at that time as an açcq tance  of the Court's jurisdiction. The 
Government of Albania nçiw seek to say that dl that was a false 
impression of the rneaning oi the letter, but the Government of AIbania 
knew quite well at that tinie fhat that was the iniprcssion whi~h  bad 
been derived by the Court from the letter, which was held by the Security 
ÇounciP and which was held by her opponents in these proceedings. 

Why was it, does the Conrt suppose, that she allowed six rnonths 
to go by before she p d t t e d  herself to say that that impression was 
\vliolly misfaken and ivholly ~ L S ?  - 1 ask this Court t o  say tlzat this 
attempt ta go back noiv upon the position which w n ~  taken up at 
that tirne-a position which, if they did not htmd it by the tems of 
t11eir letter of 2nd July, was at least one rvhich for reasons, good or 
bad, they were very content to acqniescc in at that tirne-4~ something 
which constitutes a grave abuse of the procedure of this Tribunal. 

Mr. President, I have mme ta the end of what I desire fo say to the 
Tribunal, and rny msponsibility in the matter is over. The reqmns- 
ibility of the Tribunal. is very great. I wonder if 1 may just add this : 
you may think i t  impertinent-I h o p  it is not-perhaps it is, but if 
it is  will you put it down t a  rny inqerience and q u i t  me of any 
intention to offend. 

1 çpoke 1x t  Thursday whm in those impressive proceedings .this 
Court opened its first session-l spùke of the detachmen t and pro tec tian 



156 REJoINDER-BY $Tl2 RARTtEY S H A W ~ O S  (u.K.) - 5 III 48 

which this Court enjoys from political considerations. Now it k 
said-and one c a n o t  &ut one's q e s  ta  it-that thiç is a caw mhich 
has political implications, which makes its decision diicult. And 
certainly it does concern a dispute betcveen -a. country of Eastern Europe 
and a country 01 the \\Test, And-certainiy no ûnerepts  itrriotethan 
we do--we cannot shut our eÿeç ta t h e  fact tllat thetek a dangerously 
increasing tendency ta divide Europe intc, t ~ v o  camps, ol the  East 
and of the \FJeçt. But I Iike to think-1 like to think-that there is 
sornething which i ç  criimtnen tu both of these camps, if camps there 
rniist be, something which is shared at least amongst the osdinary mm- 
mon people of di the European countries. And that is a beIief that 
we dl have in the fundamental ideas of Jaw and justice. There can be 
RD barriers and ,no divisions in regard to that. And whatever the 
result of this case-wliether i t  goes against the Governent of, the 
United Kingdom, or whether it goes againsi the Government of Alhania 
-this Cotrrt must remain a landmark and a Eghthouse amidst the  mach- 
emuç tides ancl the shifting political sands of Europe. My country 
hopes to çucceed in this case. Of course IVE do, \?Te are submitting 
that we are right, 

But-you may think this insincese, but believe me it is not-1 would 
f a r  sooner that my country failed in this case than that an7 political 
consideration whatever should enter into the -matter, because this hap 
p n s  to be a dispute between an Eastern Europcan country and a 
country of the West. JVliatever wray yow ultimate decisicin rnay ga 
-wliether it is for the Governent ~f the United Kingdom, or for the 
Govanmen t of Albania-the manner in wllich you give may keep dive 
onc of tIiose larnps of hope and faifh in Europe so 'many of which have 
gcine or~t. 
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DOCWlllENTS FiLED BY THE AGENT OF THE UNITED KINGDOM 

Letter to the Xegiçtrar of the Court (20th. February, 1948). 

An~exes  : 

Extract from statement by Mt. Sobo~ev, Assistant Seuetzry-Gen-1, at 
the Winety-Firat hS&ing of t h e  Smritp Coiincil. ( S e m i &  Cmmcil, O@ciab 
Recovrls, SeconiI ITearI NO, 3,  pp. 44-45.) 

Extract fmm Siimmarp Record of the Sixteenth Meeting of the Security 
Cauncil Ç ~ m m i t - b  un the Admission of New Xember3, zist  JnIy, 197 
[SIC3 2/SR, re). 

Idem, Seventeenth BTeet-ing, -3rd JnIy, 1947 (SIC. 2lSR. 17). 
I d c ~ ,  Eighteenth Meeting, 28th Jirly. r947 (SIC. 2 [ S R ,  18). 

Leme au Greffier dc la h i r  (24 février ~948) .  

E x t r a i t s  de la pub1ic;ttiori : Uoctcmmls de ia .Co~pr#nce dts Mafaoms att%es 
star b'Organi,saUo~ iiIr~vnnrimale. San-Pramisco IHS (~ihotolrthographie des 
documents originaux) ; ces documents ont été Mit& en callaboratiori avec 
la Library of Cowgress par !a L r ~ i l e d  h-iclzons I ~ a f a r n ~ l h n  Clvgarsisatimt, 194s~ 
Londtes/h'ew-York. (Vol. XI. pp. 388, 399.) 

Extrait de la publication : Xe#adbdOç& de Chile, -winisls~io da Ia EE;rtee: 
Chale y !a Coîs#,wencia de San Francisco. Santiago, %rCDXl,V. (P. 45.) 

E-~Tait de la publication : Acles de la P~emaévc Assemblée, S e a ~ e s  bs 
Comzissirnes, Gmévc, 1920. Pvocis-vsr6m+x des se'rznc#s de la TroisirSma Cmt- 
neissim (Coitv pmrz?tmke de J ? $ S ~ Z C E  inil~~î~ataaffaE~). Çimqttiime s b t ~ e ,  8 décem. 
b75 1920, (P. 300.) 

Extrait de Ia pnMication: Saci&ti &s h7atians, Actes t la Bai& 
AssmbMs,  S h c e  dus Çom~nraissmma, 1, Genéve. rgza. (P. 5x1,) 

Extrait de la publication ! Coiw psr~anmle dti Jti~tics i ~ t e ~ u t a ~ d e .  SdAe D, 
Actes ef ,Doczime?afs ~.e.?alifs & I'Ovga7aisatim & ilr Cossr, AdcZe7zdarm CEIG 2. 

Ravision dis Règtemmt. (P. 176.1 
Extrait de la publication: Aeodbwi~. de Drasi iahvmbimak, Recitxit des 

Cserrs, 1032, 1" tome 39 de la Collection. (Pp. t3r, ~ 1 6 . )  . 
ExCrnit: de la publication : Coiar fimniamnte de J~s l t ce  P~fevnatioltaik, Acte* 

$1 U o c m t s  retalifs u'1'Organisaliwn de la Cow. T ~ a i s i k ~ t e  addendum aek no 2, 
PrP$aratio# du I i L g I m n t  d~ II n z m s  1936, Leyde, ~936. (Pp. 69. 137, 845.) 





PROCÉDURE ORALE (suite) - 

B, - SEARTCE PUBLIQUE 

$ m e  au Palais de la Paix, La f i y e ,  
la 25 murs rg@, 

ORAL PROCEEDINGS (cont.) 



PROCES-VERBAL DE LA SEAN'ÇE 
TENUE LE 25 MARS 1948 

P Y ~ B I B ~ S  : M. GUERRERO, P~ésidenl:; hf . BASDE~ANT; Vice- Préside& ; 
Miii. ALVAREZ, l? ABELA, HACK~YJORTFI, WI XIARSRI, SORIGIC, DE VISÇCKER, 
sir A R ~ D  M C N A ~ ,  M. KLAESTAU, BADAWI P A C ~ L ~ ,  MM, XK~LOV,  
READ. HSU 110, AZEVEDD, juges ; M, D-KxKE~~, juge ad hoc ; M. RAMBRO, 
GvegGer ; N. BECKETT, q c m t  - d u  . G~adziernmvzmt dt4 Roy nttme- U4$i ; 
M. K A ~ E M A N  YLLT, agmt dit G o ~ v ~ m e m ~ i t  dde ta R&p.plCaLa'gtte pùpu&nirs 
dPALba&e; MM. le professeur Voc~oF, le professeur LAPEMN.~, comei~s 
d~ Gou.zler"ize?~e~t albarmis. 

Le PR$SLUENT, o u m t  1'audienm, annonce pixe la Cour se réunit pour 
le pmnoncP. de I'arret qu'elle va rendre sui- l'exception pr8fiminaire, 
soulevée par le Gouvernement albanais, dans l'aftaire du Détroit de 
Corfou, qu'a introduite le Gauvernemeot du Royaume-Uni de Grande- 
Bretagne et  d'Irlande dn Nord contre le Gouvernement de la République 
populaire d'Albanie. 

Les agents des deux Parties ont ét6 dfiment prévenus,' conform&raent 
à l'article 58 du Statut, qu'a seraitir donne lectnre de l'arrêt au cours de 
la présente séance publique. Ces agents soqt présents à l'audience et  
l'expédition officielle de l'arrét vient de leur &tre remise. 
La Cour ayant décidé, conformément A l'article 39 du Statut, que ce 

sera le t e d e  français qui fera foi, le Prhident donne kcture de ce texte * 
et prie le GREFFIER de donner lecture du dispositif de l'arrêt dans le 
tex te anglais- 

Cette lecture achevée, ie PRÉSTDSNT sig& que M. le juge Damer. 
déciarant ne pauvoir se rallier A i ' e t  rendu pas la Cour e t  se pr6vaIant 
du droit que Lui confkre I'mticle 57 du Statut,. a joint à l'arrêt l'exposé de 
son opinion individuelle. RIM. les j uges Basdevan t, ALvârez, Winiarski, 
ZorZic, De Vissçher, Rndawi Pacha et Krylov, tout en se déclarant 
d'accord sur le dispositif, ont joint l'exposé de leur opinion individuelle 
sur certains motifs de l'arrkt 5 

Le Président demande A. M. Basdevafit, ,Vice-President, s'il désire 
donner lecture de l'opinion individuelle signGc par lui et par les membres 
.de la Cour dont les noms viennent d7&tre indiqués. 

i Vingt-ckiqui4mt shnce de La Cour, 
* Voir ReckE $es Aw#ls, Avis 'ist.tdta#ifç el ;Orùwmrances r948, ppn r5-30 

{na de vente Gj. h 

a Voir id,mt, pp. 33-45.' 
" P 8 , 1 3I-32, 





Le Vrce-P&srsr~m, ayant répondu affi'rmativement , donne lecture 
de cet te  opinion individuelle. 
Le PRÉSIDEKT demande à a. le jngif iama s'il désire quail soit donné 

lecture de son opinion individnelle. - - 
M. D A X ~ R  répond affrnnativement e t  lecture: est donnée de l'opinion 

de M. Daxner. 
la PaEsm~m ilonne la p l e  I 17agent"do Gorimement albanais, 

qni l'a demandée. 
M. KAKREMAN YUT prononce les p r o l a  reprodnites en annexe1. 
Le P R & ~ E N T  donne la parole & l'agent du Gouvernement du Royaume- 

Uni. 

Le PR~SEDENT signale que la Cour prend acte avec satisfaction de la 
concTosim du compromis qne les agents des Parties viennent de lui 
notifier. 

II prie les agents des Fadies de bien vonIoir, apr&s I'audience, se réunir 
A la d l e  nu 3. . 

Le Président prononce la cIdtnre de l'addience. 

L'audience est levée h 17 h. 43, 

Le Greffier de la Cour, 
(S igdj  E. H A ~ R Q .  

1 Voir p. 162. 
a n 163. 



The V x c e - P ~ ~ s r r i ~ m  replied in the gffirrnatlve and proceeded to read 
tlris separate opinion. 

The PRESIDENT then asked ~ u d ~ e  Daxner if he wkhed to read his 
, separate opinion. 

Judge DAXNER lxtvirig repIied in the agirmative, his opinion m s  rad.  

The Pnllsrn~~1- called on the Agent for the Albanian Government, wha 
had asked permission to speak. 
M. KARREMAN YUT kade the staternent reproduced in the annexk. 
The PRESTDENT cdled on the Agent for the Government of the United 

Kingdom. 
Mr. BECKETT made the daternent reproduced in the anna*. 
The PRESDENT said that the Çomt notefi with satisfaction the con- 

clusion of the special agreement rvkich the Parties' Agents had just 
notified. 

He requested the Agents to be good enough ta meet in Room 3 after 
the hearing, 

The President declared the hearings c l o d .  

The Court rose a2 5.45 p.m. 

1 Set: p. 162. 
= 1, ,, 163. 



ANNEXES AU PROC~S-VERBAL 

EXFOSES ORAUX DU 25 M-ARS rg48 

' (EXCEPTION P R E L ~ A I R E ~  

ANNEXES TO THE 1MiNUTE 

ORAL STATERIENTS O F  TrlkItGH 25th, 1948 

( P R E m m Y  OBJECTfON) 

1. - EXPOSE DE M. KAFIREMAN YLLI 

Mansieur le Président, 31essieurs de Ia Cour, . 1 

Peut-6tre n'est-ii pas conforme A la pratique, aux usages de Ia Cour, 
qu'un agent prenne la parde immédiatement après le pronond &iln 
m s t .  Toutelais, je me permets de retenir encore paw un instant I'atten- 
tion de la Cour é t a n t  donnk qu'il s'agit: d'un fait dont l'importance dans 
la pr6çente affaire m6rîte d'&ire prise en consid6ration. 

La Cour voudra bien se souvenir que j 'ai soutenu devant elle que, dans 
Tw circonstances de la. présente affaire, un compromis s'imposait, sur 
leque1 devait se fonder toute la procddure. ,4u cours des séancw du 
26 fkmier e t  du 5 mam, cles d6clarations ont ét4 faites par les Parties au 
sujet de ce compromis. Je ne veux pas revenir maintenant sur ces déda- 
rations, mais je mentionne simplement que ht. l'&gent du Gouverncment 
hritant~ique avait exprimé l'avis que le ,compromis devait être signe 
jmrnédiatement, dors que, de notre part, notre seule objection était que 
le &lai proposé nans paraisait trop court ; me prolongation de ce délai 
fut relusée. Mais malgr6 le peu f ie temps qui restait 5 notre disposition, 
nous avons fait tous nos efforts et, le rg mars, nous avons propos4 au 
Gouvernement brif annique un p~ojet d'accord. A la suite d'un échange 
de vues, nous avons signé aujourd'hui, à midi, le compromis. J'ai l'hon- 
neur de porter maintenant k la connaissance de la Cour le texte sur lequel 
nous nous sommes mis d'accorcl ; j e  vais donner lecture de l'unique exem- 
plaire du texte francais. 
(M. Kalireman YYi donne lecture du texte du compromis'.) 
Tel est le texte du compromis qne j % l'honneur de porter à la coma$ 

mnce de la Cour avec 1s demande qui y est incluse. 
M. l'agent du C~ouvernement britannique donnera llectnte du texte 

anglais, 
Ainsi que je i'ai dit plusieurs fois, le Gouvernement albanais a tenu 

respecter la dkision clu Grinseil de Sécurité, du g avril rg47, en vertu de 
laquelle le présent compromis est soumis à la Cour internstionaie de 
Justice. . . 

3 9-0ilb v d .  IIJ p. 28, 



2.-STATEMENT BY Mr: BECKETT 

May it please the Court. 1 wish in the fast place to çonfirm the 
statement made by m y  frfend the Albanian Agent thxt at 12 ci'clock y 

to-clay we sigi~ed a special agreement. 1 will, wit h yonr per-mission, read 
the English text of this special agreement ; both tex& are of equal 
rtuthority. 

(Mr. Beckett then 4 the EngIis'h tex t l . )  
Mr. President, at theend the special agreement requests tlie Court to 

give suc11 directions as it thinks fit for the fiitiil-ei procecitire in this case, 
after consultation with the Agents of the Parties. I am, Mr. President, at 
The Hague at the rnornen t ,  and J ought t o  leave it to-morrow rnorning ; 

. 1 believc rny frlend, the Albanian Agent, is in much the s m è  position. 
1 do not know whethcr the Cnurt will rvisli to take advantage of tiw 
presence here at this time to cansnlt us  irnmeiliately with regrud to  this 
pracedure, bnt if that shauld Ire the course desired, 1 am of course at the 
disposition of the Court. 

Mr. President, as the Court iviil t~rnember, while uTe d m y s  thotsght 
that we were entitlecl to ta l ie the course that we did in stwtlng tlieçe 
p~oceedings by unilatci-al appllcatian-and it is, of course, a natural 
satisfaction to  us that the C.ourt has held a'lmost unanimoiisly that we 
were so entitled-while we always thùught we Wren entitied ta k k e  that 
course, we çaid that xve did not mind ~vhetlier tlie Court decided this case 
on the basis of a unilatecd application, or un the 'nasis of a special 
agreement. Al1 that we desired waç that the Court shùuld be in a position 
t o  give a decisian on the rnerits with the mininimm of delay, TVe çaid at 
the very end, through the rnouffi of tlie Attorney-General, that we 
remahed willing to  sign a special agreement with Albania right up to 
the time when the Court might ddever its judpent ,  1 t was h o  or t h e  
days ago, actually, I think, on the zzlid, when the appro~cck whicli my 
fxiend the Albanian Agent has mentioned actually reached us at tJ~e 
Foreign Office ; and this nlorning the Albanian Agent and myself were 
able to ngree upon the text alid we signed it at rniddzy to-day. The 
original signet! capies, in English and French, tvill be filed witli the - 
Regisbp, and the hfembers of the Court have before them roneoed copies 
in bboth languages. Of cciurse, we delibercltelg signecl that agreement 
before the Court gave its jiiclgment and wken vve neither of us had any 

8 idea of what form the judgmcnt wodd talre. 
I t  is, Mr. President, a conçidemble satisfatti~n tu as t o  sce thk prùof 

of the s h c e r i t y  of the desire of our opponents, the Aibanian Government, 
that thfs mattei sliould Le decided-the merits of tllis question-sliould 
be decided by the Court, 1 think perhaps, too, ttiat t h e  C o d  wiU fin8 
eqtral satisfaction at titis further proof of the respect in which this Court 
i s  heEd and the athchment of two desputing Parties to the propermethad 
of settling legd disputes and to the rule of law. 

In  conclusion, Mr. President, I respectfully thank the Court: for a ' 

judgment which wi11 be a most valuable addition to international 
1 jurisprudence. 

1 See Vol. II, p, 28. 






