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éﬁé foilow1ng information from the Registry of the International
Court of Justlce has been communlcated to the Press:

1 On July 1lthy 1950 the Court gave an advisory oplnlon on the

- International Status of South-West Africa, referred to it by Resolution
 of the General Assembly of the United Nations on December &th, 1949.

The Court decided unanimously that South-West Africa is a territory
under the international Mandate assumed by the Uhlon of South Afrlca on
December 17th, 1920; :

by 12 votes to 2 that the Union of South Africa continues to have the

international obligations resulting from the Mendate, including the

obligation to submit reports and transmit petitions from the inhabitants
of that Territory, the supervisory functions to be exércised by the United

Nations and the reference to the Permanent Court of International Justice
- to be replaced by reference to the Internaticnal Court of Justice, in

accordance with Article 7 of the Mandate and Artlcle 37 of the Statute
of the Court~

unanlmously that the provisions of Chapter XII of the Charter are
applicable to the Territory of South-West Africa in the sense that they
provide a means by which the Territory may be brougbb under the Trusteeship
system; S

_ by;S votes to 6 that the Charter does not impose on the Union of
South Africa a legal obligation to place the Territory under Trusteeship;

and finally, unanimoﬁsly that the Union of South Africa is not.
competent. to modify the international status of South-West Africa, such
competence restlng wlth the Union acting with the consent of the United

' Natlons.
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The 01rcumstances in which the Court was called upon to glve its

~opinion were the following:

The Territory of South-West Africa was one of the German overseas
possessions in respect of which Germany, by Article 119 of the Treaty of
Versailles renounced all her rights and titles in favour of the Principal

- Allied and Associated Powers., . After the war of 1914~1918 this Territory

was placed under a Mandate conferred.- upon the Union of South Africa which
was to have full power of administration and legislation over the Territory

* as’an integral portion of the Union. The Union Governmeni was to exercise

an -international function of administration on behalf of the League, with

'the obgect of promotlng the well—belng and development of the 1nhab1tents.

- After the seCond world war, the Uhlon of South Africa, alleglng that the

" Mandate had lapsed, sought the recognition of the Unlted Nations to the
'1ntegratlon of the Terrltory 1n the Union,

The United Nations refused thelr consent to this integration and invited
the Union of South Africa to place the Territory under Trusteeshlp, according
to the provisions of Chapter XII of the Charter.

The Union of South Africa having refused to comply, the General Assembly

_of the Unlted Natlons, on December 6th »1945, adopted the follow1ng resolutlon.

' The ‘General Assembly,

Recalllng 1ts previous resolutlons 65 (1) of 14 December 1946 141 (II)
of 1 November 1947 and 227 (III) of 26 November 1948 concerning the
Territory of South*west Afrlca,

Censidering ces
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Considering that it is desirable that the General Assembly, for its
further consideration of the questlon, should obtain. an adv1sory oplnlon
--on-its legal aspects, < :

1. Decides to submit the following questions to the International
~ Couft of Justice with a request for an advisory opinion which shall be
" transmitted to the General Assembly before its fifth regular se531on, if
. p0551ble '

"What is the international status of the Territory of South-West
Africa and what are the international obligations of the Union of
" South Africa arising therefrom, in particular:

"(a) .Does the Union of South Africa continue to have international
obligations undsr the Mandate for South-West Africa and, if so,
- - vwhat are those obllgatlons ?

"(b) ‘Are the provisions of Chapter XII of - the Charter applicable
and, if so, in what manner, to the Terrltory of South—West Africa ?

“( ) Has the Unlon of South Afrlca the competence to modlfy the
international status of the Territory of South-West Africa, or, in
. the event of a negative reply, where does competence rest to
determlne and modify the 1nternat10nal status of the Terrltory n

2. Requests the Secretary—General to transmit the present resolution
to the International Court of Justice, in ‘accordance with Article 65 of
the Statute of the Court, accompanled by all documents llkely to throw
llght upon the question. -

" The Secretary-General shall include amorig these documents the text of
article 22 of the Covenant of the League of Nations; --the texti of the
" Mandate for German South-West Africa, confirmed by the Council of the .
League on 17 December 1920; relevant documentation concerning the
objectives and the functions of the Mandates System; the text of the
resolution adopted by the League of Nations on the question of Mendates
on 18 April 1946; the text of Articles 77 and 80 of the Charter and data
on the discussion:of these Articles in the San Francisco Conference and .
the Ceneral Assembly; the report of the Fourth Committee and the official
records, including the amnexes, of the consideration of the question of
South~West Africa at the fourth session of the General Assembly. .
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In the opinion given today the Court examined first if the Mandate

- conferred by the Principal Allied-and Associated Powers on His Britanic
Majesty, to be exercised ¢n his behalf by the Union of South Africa, over
-‘the Territory of South-West Africa. was still in existence. The Court
declared that the League was not a "mandator" in the sense in which this.
term-is used in the national law of certain states. The .Mandate had only

o the name in common with the several notions of mandate in natlonal law,

The essentially international character of the functions of the Union

" appeared from the fact that these functions were subject to the supervision
of the Council of the League and to the obligation to present annual reports
to.it; it also appeared from the fact that any Member of the League could
submlt to the Permanent Court of International Justice any dispute with the
Union Government relating to the 1nterpretat10n or the application of the

. prov151ons of the Mandate, .

The 1ntarnat10nal obllgatlons assumed by the Unlon of South Africa
were of two kinds, One kind was directly related +to the administration of -
the Territory and corresponded to the sacred trust of civilization referred
" t6 in article 22 of the Covenant;  the other related to the machinery for
implementation and was closely llnked to the superv151on and control of
the Ieague, It correspended to the "securities for the performance of

this trust" referred to in the same LArticle, '
The ...
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The obligations of the first group represent the very essence of the
sacred trust of civilization. Their raison d'étre and original object .
remain., Since their fulfilment did not depend on the existence of the
League of Nations, they could not be brought to an end merely because this
supervisory organ ceased to exist! This view is confirmed by Article 80,
paragraph. },0f the Charter, maintaining the rights of States and peoples
and the terms of existing international instruments until the territories

in question are placed wnder the trusteeship system. Moreover, the resolution
of - the League of Nations of April 18, 1946, said that the League's functions
with respect to mandated territories would come to an.end it did not say
that the Mandates themsclves came to an end,

By this Resolutlon the Assembly of the League of Nations manlfested its
understanding that the Mandates would continue in existence until ¥other
arrangements" ‘were established and the Union of South Africa, in declarations
made to the League of Nations as well as toc the United Nations, had recognized
that its obligations under the Mandate continued after the disappearance of the
League. - Interpretation placed upon legal instruments by the parties to them,
though not conclusive as to théir meaning, have considerable probative value
~ when they contaln recognitlon by a party of its own obllgations under an
'-1nstrument

- With regard to the eecond group of obligations, the Court sald that some
‘ doubts might arise from the fact that the supervisory functions of the League
with regard to mandated territories not placed under the new trusteeship
gystem were neither. expressly transferred to the United Nationsy nor expressly
assumed by that Organization. Nevertheless, the obligation incumbent upon a
Mandatory State to accept internationsl supervision and to submit reports is
an important part of the Mandates System. It could not be concluded that the
obllgatlon to submit to supervision had disappeared merely because the super-

" visory organ had ceased to exist, when the United Nations had another inter-

' natlonal organ performlng 51m11ar though not 1dent1cal, supervisory functions.

These general considerations were confirmed by Article 80, paragraph 1,

of the Charter, which purports to safeguard not only the rights of States, but
also the rights of the peoples of mandated territories until trusteeshlp
. agreements were concluded., The competence of the General Assembly of the

United Nations to exercise such supervision and to receive and examine reports
is derived from the provisions of Article 10 of the Charter, which authorlzce
the Genéral Assembly to discuss any questions on any matters within the scope
of the Charter, and make recommendations to the Members of the United Nations.,
Moreover, the Resclution of April 18th, 1946, of the Assembly of the League

" of Nations pre-supposes ‘that the supsrvisory functions exercised by the.

' League would be taken over by the United Nations,

The rlght of petition was not mentioned in the Covenant or the Mandate,
but was organized by a decision of the Council of the League. The Court
was. of opinion that this right which the inhabitants of South-West Africa
had thus acquired, was maintained by Article 80, paragraph 1, of the Charter,
"as this clause was interpreted above. The Court wag therefore of the
opinion that petitions are to be transmitted by the Government of the Union
to the General Assembly of the United Wations, whlch is 1egelly quallfled
to deal with them, :

Therefore, South-West Africa is still to be considered a territory held
under the Mandate of December 17th, 1920. The degree of supervision by the
General Assembly should not exceed that which applied under the Mandates

System. These observations apply to annual reports and petitions.

Having regard to Article 37 of the Statute of the Internatiocnal Court
of Justice and Article 80, paragraph 1, of the Charter, the Court was of
opinion that this clause in the Mandate was still in force, and thersfore

that the Union of South Africa was under an obligation to accept the
" compulsory jurisdiction of the Court accordlng to those prov151ons._

With regard to questlon.@ﬂ the Court said that Chapter XII of the
Charter applied to the Territory of South-West Africa in this sense,that it

provides a means by which the Territory may be brought under the trusteeshlp
. eystem M-




‘provision expressly refers to.delay or.postponement "of the negotiation and .
- conclusion, -and not to negotiations: only. Moreover, it refers not merely

h- _- . -

syetem.

With regard to the second part of the queetlen, dealing with the manner
in whlch those prov1s“tne are applicable; . thei Court said thet the provisions
of this chapter did not impose upoh the Union of South Africa an obligation
 to put the Territory under Trusteeship by means of a Trusteeship Agreement.
This opinion is based on the permigsive language of Articles 75 and 77.

These Articles refer to an "egreement" which implies consent of the:parties
~concerned.  The fact that Article 77 refers to the "voluntary" placement
of certain Territories under Trusteeshlp does not - show that the placing of
other territories under Trusteeshlp is cempuleory. The word “voluntary"
used with respect to territories in category (g)-in Article 77 can be
explained as having been used out of an sbundarice of caution and as an
. added assurance of free 1n1t1at1ve to States hav1ng territorles felling
within that category.

_ The Court congidered that if Article 80, paragraph 2 had been intended
.to creats an obligation for a Mandatory 8tate to negotiate and conclude an
agreement; such intention would have been expressed in a direct manner. It
congidered also that this article did not create an obligation to enter into

negotiations with a view tc concluding a Trusteeship fAgreement as this

to- terrltorles held under mandate but also.to other territories. Finally the

-+ -+ -0bligation merely to negotiate does not -of itself assure the conclusion of
;.- Trusteeship fgreements. It is true that the Charter has contemplated and’
- -regulated only one single system, the.international Trusteeship system.

. If it may be concluded that it was expected that the mandatory .States would

L {vfollow the normal course 1ndlcated by the Charter and conclude Trusteeship

tungreements, the Court was unable to deduce from these general considerations

nnlu-any_legal.obligatlon for mandatory States to condlude or negotiate such

agreements., It is not for the Court to prenounce on the politicel or moral
:dutles which these con31deratlons may involye. - -

, _--With regard to question (¢} the Court de01ded'that the Union had no
-competence to modify unilaterally the dinternational status of the Territory.
It repeated that the normal way of modifying the international status of the
- Territory would be to place it under the Trusteeship System by means of a

Trusteeship Agreement in accordance with the provisions of Chapter LIT of -
the Charter, . -

Artlcle T of the Mandate required the authorlsatlon of the Council of
the League for any modificationsof its terms. In accordance with the reply
given to question (a) the Court sald that those powers of supervision now
belong to-the. General Assembly of the United Nations., Articles 79 and 85
of the Charter required that a trusteeship agreement be approved by the
General’ Assembly By analogy it could be inferred that the same procedure
. was applicablé to any modification of the international status of a
territory under Mandate which would not have for its purpoee the p1a01ng of
the terrltory under the trueteeshlp system. - DL

Moreover, the Union of South Africa itself decided to eubmlt the
question of the future international status of the territory to the
"judgment® of the General Assembly as the “competent international organ®.

_In so doing, the Union recognised the competence of the Generel fissembly

in the matter. On the basis of these congiderations, the Court concluded
that competence to determine and modify the interhational stetue of the
Terrltory rested with the Union, acting in agreement with the United Nations.

Sir Arnold McNair and Judge Read appended to the Court‘s Oplnlon a
statement of their separete opinions. : -

hvalllng themselves of the right conferred on them by'ﬁrtlcle 57 of the
Statute, Judges Alvarez, De Visscher and Krylov appended to the Oplnlon
statements of their dissenting oplnlons. - ‘.

'Vice—President eae
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"Vice-President Guerrerc declared that he could not concur in the
Court's opinion on the answer to question (p). For him, the Charter
imposed on the South African Union an obligation to place the Territory
under Trusteeship. On this point and on the text in general, he shared
the views expressed by Judge De Visscher,

Judges Zoricic and Badawi Pashe declared that they were unable to
concur in the emswer given by the Court to the second part of the quesiion
under letter,(b) and declered that they shared in the general views
expressed on this point iri the Dissenting opinion of Judge De Visscher,

The Court's opinion was given in a public hearing. Oral statements
were presented on behalf of the Secretary-General of the United Nations
by the Assistant Secretary-General in charge of the Legnl Department, and
on behalf of the Governments of the Philippines and of the Union of South
Africa. : o

The Hague, July 1lth, 1950.






