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DIFFERENCE RELATING TO IMMUNITY FROM LEGAL PROCESS OF A
SPECIAL RAPPORTEUR OF THE COMMISSION ON HUMAN RIGHTS

Advisory opinion of 29 April 1999

The Court handed down its advisory opinion on the
request of the Economic and Social Council (ECOSOC),
one of the six principal organs of the United Nations, in the
case concerning the Difference Relating to Immunity from
Legal Process of a Special Rapporteur of the Commission
on Human Rights.

The Court was of the opinion, by fourteen votes to one,
that Article VI, Section 22, of the Convertion on the
Privileges and Immunities of the United Nations was
“applicable” in the case of Dato’ Param Cumaraswamy, a
Malaysian jurist who was appointed Special Rapporteur on
the Independence of Judges and Lawyers by the United
Nations Commission on Human Rights in 1994, and that he
was “entitled to immunity from legal process of every kind
for the words spoken by him during an interview as
published in an article in the November 1695 issue of
International Commercial Litigation™.

In its Advisory Opinion, the Court held that the
Government of Malaysia should have informed the
Malaysian courts of the finding of the Secretary-General
and that these courts should have dealt with the question of
immunity as a preliminary issue to be expeditiously
decided. It unanimously stated that Mr. Cumaraswamy
should be “held financially harmless for any costs imposed
upon him by the Malaysian courts, in particular taxed
costs”.

The Court also found, by thirteen votes to two, that the
Government of Malaysia now had “the obligation to
communicate [the] advisory opinion to the Malaysian
courts, in order that Malaysia’s international obligations be
given effect and [Mr.] Cumaraswamy’s immunity be

respected”.
The Court was composed as follows: President
Schwebel: Vice-President Weeramantry: Judges Oda,

Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer,
Koroma, Vereshchetin, Higgins, Parra-Aranguren,
Kooijmans, Rezek; Registrar Valencia-Ospina.

*

* *

The full text of the final paragraph of the opinion reads
as follows: '

“67. For these reasons,

The Court

Is of the opinion:

(1) (@) By fourteen votes to one,

That Article VI, Section 22, of the Convention on the
Privileges and Immunities of the United Nations is
applicable in the case of Dato’ Param Cumaraswamy as
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Special Rapporteur of the Commission on Human Rights
on the Independence of Judges and Lawyers;

IN FAVOUR: President Schwebel; Vice-President
Weeramantry, Judges Oda, Bedjaoui, Guillaume,
Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin,
Higgins, Parra-Aranguren, Kooijmans, Rezek;

AGAINST: Judge Koroma;

(b) By fourteen votes to one,

That Dato” Param Cumaraswamy is entitled to
immunity from legal process of every kind for the words
spoken by him during an interview as published in an
article in the November 1995 issue of International
Commercial Litigation;

IN FAVOUR: President Schwebel; Vice-President
Weeramantry; Judges Oda, Bedjaoui, Guillaume,
Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin,
Higgins, Parra-Aranguren, Kooijmans, Rezek;

AGAINST: Judge Koroma;

(2) (@) By thirteen votes to two,

That the Government of Malaysia had the obligation
to inform the Malaysian courts of the finding of the
Secretary-General that Dato’ Param Cumaraswamy was
entitled to immunity from legal process;

IN FAVOUR: President Schwebel; Vice-President
Weeramantry; Judges Bedjaoui, Guillaume, Ranjeva,
Herczegh, Shi, Fleischhauer, Vereshchetin, Higgins,
Parra-Aranguren, Kooijmans, Rezek;

AGAINST: Judges Oda, Koroma;

(b) By fourteen votcs to one,

That the Malaysian courts had the obligation to deal
with the question of immunity from legal process as a
preliminary issue to be expeditiously decided in limine
litis;

IN FAVOUR: President Schwebel; Vice-President
Weeramantry; Judges Oda, Bedjaoui, Guillaume,
Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin,
Higgins, Parra-Aranguren, Kooijmans, Rezek:;

AGAINST: Judge Koroma;

(3) Unanimously,

That Dato’ Param Cumaraswamy shall be held
financially harmless for any costs imposed upon himn by
the Malaysian courts, in particular taxed costs;

(4) By thirteen votes to two,

That the Government of Malaysia has the obligation
to communicate this advisory opinion to the Malaysian
courts, in order that Malaysia’s international obligations
be given effect and Dato” Param Cumaraswamy’s
immunity be respected;



IN FAVOUR: President Schwebel; Vice-President
Weeramantry; Judges Bedjaoui, Guillaume, Ranjeva,
Herczegh, Shi, Fleischhauer, Vereshchetin, Higgins,
Parra-Aranguren, Kooijmans, Rezek;

AGAINST: Judges Oda, Koroma.”

*

* *

Vice-President Weeramantry and Judges Oda and Rezek
appended separate opinions to the Advisory Opinion of the
Court. Judge Koroma appended a dissenting opinion.

*

Review of the proceedings and summary of facts
(paras. 1-21)

The Court begins by recalling that the question on which
it has been requested to give an advisory opinion is set forth
in decision 1998/297 adopted by the United Nations
Economic and Social Council (hereinafter called the
“Council”) on 5 August 1998. Decision 1998/297 reads as
follows:

“The Economic and Social Council,

Having considered the note by the Secretary-General
on the privileges and immunities of the Special
Rapporteur of the Commission on Human Rights on the
independence of judges and lawyers,!

Considering that a difference has arisen between the
United Nations and the Government of Malaysia, within
the meaning of Section 30 of the Convention on the
Privileges and Immunities of the United Nations, with
respect to the immunity from legal process of Dato’
Param Cumaraswamy, the Special Rapporteur of the
Commission on Human Rights on the independence of
judges and lawyers,

Recalling General Assembly resolution 89 (I) of 11
December 1946,

1. Requests on a priority basis, pursuant to Article
96, paragraph 2, of the Charter of the United Nations
and in accordance with General Assembly resolution
89 (I), an advisory opinion from the International Court
of Justice on the legal question of the applicability of
Article VI, Section 22, of the Convention on the
Privileges and Immunities of the United Nations in the
case of Dato’ Param Cumaraswamy as Special
Rapporteur of the Commission on Human Rights on the
independence of judges and lawyers, taking into account
the circumstances set out in paragraphs 1 to 15 of the
note by the Secretary-General', and on the legal
obligations of Malaysia in this case;

2. Calls upon the Government of Malaysia to ensure
that all judgements and proceedings in this matter in the
Malaysian courts are stayed pending receipt of the

'E/1998/94.
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advisory opinion of the International Court of Justice,

which shall be accepted as decisive by the parties.”

Enclosed with the letter of transmittal of the Secretary-
General was a note by him dated 28 July 1998 and entitled
“Privileges and Immunities of the Special Rapporteur of the
Commission on Human Rights on the Independence of
Judges and Lawyers” (E/1998/94) and an addendum to that
note.

After outlining the successive stages of the proceedings
(paras. 2-9), the Court observes that in its decision
1998/297, the Council asked the Court to take into account,
for purposes of the advisory opinion requested, the
“circumstances set out in paragraphs 1 to 15 of the note by
the Secretary-General” (E/1998/94). The text of those
paragraphs is then reproduced. They set out the following:

In 1946, the General Assembly adopted, pursuant to
Article 105 (3) of the Charter, the Convention on the
Privileges and Immunities of the United Nations (the
Convention), to which 137 member States have become
parties and provisions of which have been incorporated by
reference into many hundreds of agreements relating to the
United Nations and its activities. The Convention is, inter
alia, designed to protect various categories of persons,
including “Experts on Mission for the United Nations”,
from all types of interference by national authorities. In
particular, Section 22 (b) of Article VI of the Convention
provides:

“Section 22: Experts (other than officials coming within
the scope of Article V) performing missions for the
United Nations shall be accorded such privileges and
immunities as are necessary for the independent exercise
of their functions during the period of their missions,
including time spent on journeys in connection with
their missions. In particular they shall be accorded:

(b) in respect of words spoken or written and acts
done by them in the course of the performance of their
mission, immunity from legal process of every kind.
This immunity from legal process shall continue to be
accorded notwithstanding that the persons concerned are
no longer employed on missions for the United
Nations.”

In its Advisory Opinion of 14 December 1989 (in the so-
called “Mazilu” case), the International Court of Justice held
that a Special Rapporteur of the Subcommission on the
Prevention of Discrimination and Protection of Minorities
of the Commission on Human Rights was an “expert on
mission” within the meaning of Article VI of the
Convention.

The Commission on Human Rights in 1994 appointed
Dato’ Param Cumaraswamy, a Malaysian jurist, as the
Commission’s Special Rapporteur on the Independence of
Judges and Lawyers. His mandate consists of tasks
including, inter alia, to enquire into substantial allegations
concerning, and to identify and record attacks on, the
independence of the judiciary, lawyers and court officials.
Mr. Cumaraswamy has submitted four reports to the
Commission on the execution of his mandate. After the third
report containing a section on the litigation pending against



him in the Malaysian civil courts, the Commission, in April
1997, renewed his mandate for an additional three years.

As a result of an article published on the basis of an
interview which the Special Rapporteur gave to a magazine
(International Commercial Litigation) in November 1995,
two commercial companies in Malaysia asserted that the
said article contained defarnatory words that had “brought
them into public scandal, odium and contempt”. Each
company filed a suit against him for damages amounting to
M$ 30 million (approximately US$ 12 million each),
“including exemplary damages for slander”.

Acting on bechalf of the Secretary-General, the Legal
Counsel of the United Nations considered the circumstances
of the interview and of the controverted passages of the
article and determined that Dato’ Param Cumaraswamy was
interviewed in his official capacity as Special Rapporteur on
the Independence of Judges and Lawyers, that the article
clearly referred to his United Nations capacity and to the
Special Rapporteur’s global mandate to investigate
allegations concerning the independence of the judiciary and
that the quoted passages related to such allegaiions. On 15
January 1997, the Legal Counsel, in a note verbale,
“requested the competent Malaysian authorities to promptly
advise the Malaysian courts of the Special Rapporteur’s
immunity from legal process™ with respect to that particular
complaint. On 20 January 1997, the Special Rapporteur
filed an application in the High Court of Kuala Lumpur (the
trial court in which the suit had been filed) to set aside
and/or strike out the plaintiffs’ writ, on the ground that the
words that were the subject of the suits had been spoken by
him in the course of performing his mission fcr the United
Nations as Special Rapporteur on the Independence of
Judges and Lawyers. The Secretary-General issued a note
on 7 March 1997 confirming that “the words which
constitute the basis of plaintiffs’ complaint in this case were
spoken by the Special Rapporteur in the course of his
mission” and that the Secretary-General <“therefore
maintains that Dato’ Param Cumaraswamy is immune from
legal process with respect thereto™. The Special Rapporteur
filed this note in support of his above-mentioned
application.

In spite of representations that had been made by the
Office of Legal Affairs, a certificate filed by the Malaysian
Minister for Foreign Affairs with the trial court failed to
refer in any way to the note that the Secretary-General had
issued a tew days earlier and that had in the meantime been
filed with the court, nor did it indicate that in this respect,
i.e., in deciding whether particular words or acts of an
expert fell within the scope of his mission, the cletermination
could exclusively be made by the Secretary-General, and
that such determination had conclusive effect and therefore
had to be accepted as such by the court. In spite of repeated
requests by the Legal Counsel, the Minister for Foreign
Affairs refused to amend his certificate or to supplement it
in the manner urged by the United Nations.

On 28 lune 1997, the competent judge of the Malaysian
High Court for Kuala Lumpur concluded that she was
“unable to hold that the Defendant is absolutely protccted by
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the immunity he claims”, in part because she considered that
the Secretary-General’s note was merely “an opinion™ with
scant probative value and no binding force upon the court
and that the Minister for Foreign Affairs’ certificate “would
appear to be no more than a bland statement as to a state of
fact pertaining to the Defendant’s status and mandate as a
Special Rapporteur and appears to have room for
interpretation”. The Court ordered that the Special
Rapporteur’s motion be dismissed with costs, that costs be
taxed and paid forthwith by him and that he file and serve
his defence within 14 days. On 8 July, the Court of Appeal
dismissed Mr. Cumaraswamy’s motion for a stay of
execution.

In July 1997, the Legal Counsel called on the Malaysian
Government to intervene in the current proceedings so that
the burden of any further defence, including any expenses
and taxed costs resulting therefrom, could be assumed by
the Government; to hold Mr. Cumaraswamy harmless in
respect of the expenses he had already incurred or that were
being taxed to him in respect of the proceedings so far; and,
so as to prevent the accumulation of additional expenses and
costs and the further need to submit a defence until the
matter of his immunity was definitively resolved between
the United Nations and the Government, to support a motion
to have the High Court proceedings stayed until such
resolution. The Legal Counsel referred to the provisions for
the settlement of differences arising out of the interpretation
and application of the 1946 Convention that might arise
between the Organization and a member State, which are set
out in Section 30 of the Convention, and indicated that if the
Government decided that it could not or did not wish to
protect and to hold harmless the Special Rapporteur in the
indicated manner, a difference within the meaning of those
provisions might be considered to have arisen between the
Organization and the Government of Malaysia.

Section 30 of the Convention provides as follows:

“Section 30: All differences arising out of the
interpretation or application of the present convention
shall be referred to the International Court of Justice,
unless in any case it is agreed by the parties to have
recourse to another mode of settlement. If a difference
arises between the United Nations on the one hand and a
Member on the other hand, a request shall be made for
an advisory opinion on any legal question involved in
accordance with Article 96 of the Charter and Article 65
of the Statute of the Court. The opinion given by the
Court shall be accepted as decisive by the parties.”

On 10 July, yet another lawsuit was filed against the
Special Rapporteur. On 11 July, the Secretary-General
issued a note corresponding to the one of 7 March 1997 and
also communicated a note verbale with essentially the same
text to the Permanent Representative of Malaysia with the
request that it be presented formally to the competent
Malaysian court by the Government. On 23 October and 21
November 1997, new plaintiffs filed third and fourth
lawsuits against the Special Rapporteur. On 27 October and
22 November 1997. the Secretary-General issued identical
certificates of the Special Rapporteur’s immunity.



On 7 November 1997, the Secretary-General advised the
Prime Minister of Malaysia that a difference might have
arisen between the United Nations and the Government of
Malaysia and about the possibility of resorting to the
International Court of Justice pursuant to Section 30 of the
Convention. Nonetheless on 19 February 1998, the Federal
Court of Malaysia denied Mr. Cumaraswamy’s application
for leave to appeal stating that he was neither a sovereign
nor a full-fledged diplomat but merely “an unpaid, part-time
provider of information™.

The Secretary-General then appointed a Special Envoy,
Maitre Yves Fortier of Canada, who, after two official visits
to Kuala Lumpur, and after negotiations to reach an out-of-
court settlement had failed, advised that the matter should
be referred to the Council to request an advisory opinion
from the International Court of Justice. The United Nations
had exhausted all efforts to reach either a negotiated
settlement or a joint submission through the Council to the
International Court of Justice. In this connection, the
Government of Malaysia had acknowledged the
Organization’s right to refer the matter to the Council to
request an advisory opinion in accordance with Section 30
of the Convention, advised the Secretary-General’s Special
Envoy that the United Nations should proceed to do so, and
indicated that, while it would make its own presentations to
the International Court of Justice, it did not oppose the
submission of the matter to that Court through the Council.

*

After reproducing paragraphs 1-15 of the Secretary-
General’s note, the Court then refers to the dossier of
documents submitted to it by the Secretary-General, which
contains additional information that bears on an
understanding of the request to the Court, concerning the
context in which Mr. Cumaraswamy was asked to give
his comments; concerning the proceedings against
Mr. Cumaraswamy in the High Court of Kuala Lumpur,
which did not pass upon Mr. Cumaraswamy’s immunity in
limine litis, but held that it had jurisdiction to hear the case
before it on the merits, including making a determination of
whether Mr. Cumaraswamy was entitled to any immunity, a
decision upheld by both the Court of Appeal and the Federal
Court of Malaysia; and concerning the regular reports,
which the Special Rapporteur made to the Commission on
Human Rights and in which he reported on the lawsuits
initiated against him. The Court further refers to the
consideration and adoption without a vote by the Council of
the draft decision requesting the Court to give an advisory
opinion on the question formulated therein, and the fact that
at that meeting, the Observer for Malaysia confirmed his
previous criticism of the Secretary-General’s note, but made
no comment on the terms of the question to be put to the
Court as now formulated by the Council. Finally,
Malaysia’s information on the status of proceedings in the
Malaysian courts is referred to.
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The Court's power to give an advisory opinion
(paras. 22-27)

The Court begins by observing that this is the first time
that the Court has received a request for an advisory opinion
that refers to Article VIII, Section 30, of the General
Convention, quoted above.

This section provides for the exercise of the Court’s
advisory function in the event of a difference between the
United Nations and one of its Members. The existence of
such a difference does not change the advisory nature of the
Court’s function, which is governed by the terms of Article
96 of the Charter and Article 65 of the Statute. A distinction
should thus be drawn between the advisory nature of the
Court’s task and the particular effects that parties to an
existing dispute may wish to attribute, in their mutual
relations, to an advisory opinion of the Court, which, “as
such, ... has no binding force”. These particular effects,
extraneous to the Charter and the Statute which regulate the
functioning of the Court, are. derived from separate
agreements; in the present case Article VIII, Section 30, of
the General Convention provides that “[t}he opinion given
by the Court shall be accepted as decisive by the parties”.
That consequence has been expressly acknowledged by the
United Nations and by Malaysia.

The power of the Court to give an advisory opinion is
derived from Article 96, paragraph 2, of the Charter and
from Article 65 of the Statute. Both provisions require that
the question forming the subject matter of the request should
be a “legal question”. This condition is satisfied in the
present case, as all participants in the proceedings have
acknowledged, because the advisory opinion requested
relates 1o the interpretation of the General Convention, and
to its application to the circumstances of the case of the
Special Rapporteur, Dato’ Param Cumaraswamy.

Article 96, paragraph 2, of the Charter also requires that
the legal questions forming the subject matter of advisory
opinions requested by authorized organs of the United
Nations and specialized agencies shall arise “within the
scope of their activities”. The fulfilment of this condition
has not been questioned by any of the participants in the
present proceedings. The Court finds that the legal questions
submitted by the Council in its request concern the activities
of the Commission since they relate to the mandate of its
Special Rapporteur appointed “to inquire into substantial
allegations concerning, and to identify and record attacks
on, the independence of the judiciary, lawyers and court
officials™.

Discretionary power of the Court
(paras. 28-30)

As the Court held in its Advisory Opinion of 30 March
1950, the permissive character of Article 65 of the Statute
“gives the Court the power to examine whether the
circumstances of the case are of such a character as should
lead it to decline to answer the Request” (Interpretation of
Peace Treaties with Bulgaria, Hungary and Romania, First
Phase, Advisory Opinion, I1.C.J. Reports 1950, p. 72). In the



present case, the Court, having established its jurisdiction,
finds no compelling reasons not to give the advisory opinion
requested by the Council. Moreover, no participant in these
proceedings questioned the need for the Court to exercise its
advisory function in this case.

The question on which the opinion is requesied

(paras. 31-37)

As the Council indicated in the preamble to its decision
1998/297, that decision was adopted by the Councit on the
basis of the note submitted by the Secretary-General on
“Privileges and Immunities of the Special Rapporteur of the
Commission on Human Rights on the Independence of
Judges and Lawyers”. Paragraph | of the operative part of
the decision refers expressly to paragraphs 1 to 15 of that
note but not to paragraph 21, containing two questions that
the Secretary-General proposed submitting to the Court. The
Court would point out that the wording of the question
submitted by the Council is quite different from that
proposed by the Secretary-(General.

Participants in these proceedings, including Malaysia
and other States, have advanced differing views as to what
is the legal question to be answered by the Court. The Court
observes that it is for the Council — and not for a member
State or the Secretary-General — to formulate the terms of a
question that the Council wishes to ask. Accordingly, the
Court will now answer the question as formulated by the
Council.

Applicabilitv of Article VI, Section 22, of the General
Convention to Special Rapporteurs of the Human
Rights Commission

(paras. 38-46)

The Court initially exaraines the first part o: the question
laid before the Court by the Council, which is:

“the legal question of the applicability of Article VI,

Section 22, of the Convention on the Privileges and

Immunities of the United Nations in the case of Dato’

Param Cumaraswamy as Special Rapporteur of the

Commission on Human Rights on the independence of

judges and lawyers, taking into account the

circumstances set out in paragraphs 1 to 15 of the note
by the Secretary-General ...”.,

From the deliberations which took place in he Council it
is clear that the request of the Council does not only pertain
to the threshold question whether Mr. Cumaraswamy was
and is an expert on mission in the sense of Article VI,
Section 22, of the General Convention but, in the event of
an affirmative answer to this question, to the consequences
of that finding in the circumstances of the case. The Court
notes that Malaysia became a party to the General
Convention, without reservation, on 28 October 1957. [Part
of Section 22 of Article VI of that Convention is quoted
above, on p. 2.]

The Court then recalls that in its Advisory Opinion of 14
December 1989 (in the so-called “Mazili™ case) it stated:
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“The purpose of Section 22 is ... evident, namely, to
enable the United Nations to entrust missions to persons
who do not have the status of an official of the
Organization, and to guarantee them ‘such privileges
and immunities as are necessary for the independent
exercise of their functions’. ... The essence of the matter
lies not in their administrative position but in the nature
of their mission.” (I.C.J. Reports 1989, p. 194, para. 47)

In that samc Advisory Opinion, it concluded that a
Special Rapporteur who is appointed by the Sub-
Commission on Prevention of Discrimination and Protection
of Minorities and is entrusted with a research mission must
be regarded as an expert on mission within the meaning of
Atrticle VI, Section 22, of the General Convention.

The Court finds that the same conclusion must be drawn
with regard to Special Rapporteurs appointed by the Human
Rights Commission, of which the Sub-Commission is a
subsidiary organ. It observes that Special Rapporteurs of the
Commission usually are entrusted not only with a research
mission but also with the task of monitoring human rights
violations and reporting on them. But what is decisive is
that they have been entrusted with a mission by the United
Nations and are therefore entitled to the privileges and
immunities provided for in Article VI, Section 22, that
safeguard the independent exercise of their functions. After
examining Mr. Cumaraswamy’s mandate, the Court finds
that he must be regarded as an expert on mission within the
meaning of Article VI, Section 22, as from 21 April 1994,
that by virtue of this capacity the provisions of this Section
were applicable to him at the time of his statements at issue,
and that they continue to be applicable.

The Court finally observes that Malaysia has
acknowledged that Mr. Cumaraswamy, as Special
Rapporteur of the Commission, is an expert on mission and
that such experts enjoy the privileges and immunities
provided for under the General Convention in their relations
with States parties, including those of which they are
nationals or on the territory of which they reside. Malaysia
and the United Nations are in full agreement on these points,
as are the other States participating in the proceedings.

Applicability of Article VI. Section 22, of the General
Convention in the specific circumstances of the case
(paras. 47-56)

The Court then considers the question whether the
immunity provided for in Section 22 (b) applies to Mr.
Cumaraswamy in the specific circumstances of the case;
namely, whether the words used by him in the interview, as
published in the article in International Commercial
Litigation (November 1995 issue), were spoken in the
course of the performance of his mission, and whether he
was therefore immune from legal process with respect to
these words.

In the process of determining whether a particular expert
on mission is entitled, in the prevailing circumstances, to the
immunity provided for in Section 22 (b), the Secretary-
General of the United Nations has a pivotal role to play. The
Secretary-General, as the chief administrative officer of the



Organization, has the authority and the responsibility to
exercise the necessary protection where required. Article V1,
Section 23, of the General Convention provides that
“[p]rivileges and immunities are granted to experts in the
interests of the United Nations and not for the personal
benefit of the individuals themselves”. In exercising
protection of United Nations experts, the Secretary-General
is therefore protecting the mission with which the expert is
entrusted. In that respect, the Secretary-General has the
primary responsibility and authority to protect the interests
of the Organization and its agents, including experts on
mission.

The determination whether an agent of the Organization
has acted in the course of the performance of his mission
depends upon the facts of a particular case. In the present
case, the Secretary-General, or the Legal Counsel of the
United Nations on his behalf, has on numerous occasions
informed the Government of Malaysia of his finding that
Mr. Cumaraswamy had spoken the words quoted in the
article in International Commercial Litigation in his
capacity as Special Rapporteur of the Commission and that
he consequently was entitled to immunity from “every kind”
of legal process. The Secretary-General was reinforced in
this view by the fact that it has become standard practice of
Special Rapporteurs of the Commission to have contact with
the media.

The Court notes that Mr. Cumaraswamy was explicitly
referred to several times in the article “Malaysian Justice on
Trial” in International Commercial Litigation in his
capacity as United Nations Special Rapporteur on the
Independence of Judges and Lawyers, and further that in its
various resolutions the Commission took note of the Special
Rapporteur’s reports and of his methods of work. In 1997, it
extended his mandate for another three years. The
Commission presumably would not have so acted if it had
been of the opinion that Mr. Cumaraswamy had gone
beyond his mandate and had given the interview to
International Commercial Litigation outside the course of
his functions. Thus the Secretary-General was able to find
support for his findings in the Commission’s position.

The Court concludes that it is not called upon in the
present case to pass upon the aptness of the terms used by
the Special Rapporteur or his assessment of the situation. In
any event, in view of all the circumstances of this case,
elements of which are set out in paragraphs 1 to 15 of the
note by the Secretary-General, the Court is of the opinion
that the Secretary-General correctly found that Mr.
Cumaraswamy. in speaking the words quoted in the article
in International Commercial Litigation, was acting in the
course of the performance of his mission as Special
Rapporteur of the Commission. Consequently, Article VI,
Section 22 (b). of the General Convention is applicable to
him in the present case and affords Mr. Cumaraswamy
immunity from legal process of every kind.
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Legal obligations of Malaysia in the case
(paras. 57-65)

The Court then deals with the second part of the
Council’s question, namely, “the legal obligations of
Malaysia in this case”. Rejecting Malaysia’s argument that
it is premature to deal with that question, the Court points
out that the difference which has arisen between the United
Nations and Malaysia originated in the failure of the
Government of Malaysia to inform the competent Malaysian
judicial authorities of the Secretary-General’s finding that
Mr. Cumaraswamy had spoken the words at issue in the
course of the performance of his mission and was, therefore,
entitled to immunity from legal process. It is as from the
time of this omission that the question before the Court must
be answered.

As the Court has observed, the Secretary-General, as the
chief administrative officer of the Organization, has the
primary responsibility to safeguard the interests of the
Organization; to that end, it is up to him to assess whether
its agents acted within the scope of their functions and,
where he so concludes, to protect these agents. including
experts on mission, by asserting their immunity. This means
that the Secretary-General has the authority and
responsibility to inform the government of a member State
of his finding and, where appropriate, to request it to act
accordingly and, in particular, to request it to bring his
finding to the knowledge of the local courts if acts of an
agent have given or may give rise to court proceedings. That
finding, and its documentary expression, creates a
presumption of immunity which can only be set aside for
the most compelling reasons and is thus to be given the
greatest weight by national courts. The governmental
authorities of a party to the General Convention are
therefore under an obligation to convey such information to
the national courts concerned, since a proper application of
the Convention by them is dependent on such information.
Failure to comply with this obligation, among others, could
give rise to the institution of proceedings under Article VIII.
Section 30, of the General Convention.

The Court concludes that the Government of Malaysia
had an obligation, under Article 105 of the Charter and
under the General Convention, to inform its courts of the
position taken by the Secretary-General. According to a
well-established rule of international law, the conduct of any
organ of a State must be regarded as an act of that State.
Because the Government did not transmit the Secretary-
General’s finding to the competent courts, and the Minister
for Foreign Affairs did not refer to it in his own certificate,
Malaysia did not comply with the above-mentioned
obligation.

Section 22 (b) of the General Convention explicitly
states that experts on mission shall be accorded immunity
from legal process of every kind in respect of words spoken
or written and acts done by them in the course of the
performance of their mission. By necessary implication,
questions of immunity are therefore preliminary issues
which must be expeditiously decided in limine litis. This is a
generally recognized principle of law, and Malaysia was



under an obligation to respect it. The Malaysian courts did
not rule in limine litis on the immunity of :he Special
Rapporteur, thereby nullifying the essence of the immunity
rule contained in Section 22 (b). Moreover, costs were taxed
to Mr. Cumaraswamy while the question of immunity was
still unresolved. As indicated above, the conduct of an organ
of a State — even an organ independent of the executive
power — must be regarded as an act of that State.
Consequently, Malaysia did not act in accordance with its
obligations under international law.

The Court adds that the immunity from legal process to
which it finds Mr. Cumaraswamy entitled entails holding
Mr. Cumaraswamy financially harmless for any costs
imposcd upon him by the Malaysian courts, ia particular
taxed costs.

It further observes that, according to Article VIII,
Section 30, of the General Convention, the opinion given by
the Court shall be accepted as decisive by the parties to the
dispute. Malaysia has acknowledged its obligations under
Secticn 30. Since the Court holds that Mr. Cumaraswamy is
an expert on mission who under Section 22 (b) is entitled to
immunity from legal process, the Government of Malaysia
is obligated to communicate this advisory opinion to the
competent Malaysian courts, in order that Malaysia’s
international obligations be given effect and Mr.
Cumaraswamy’s immunity be respected.

*

Finally, the Court points out that the question of
immunity from legal process is distinct from the issue of
compensation for any damages incurred as a result of acts
performed by the United Nations or by its agerts acting in
their official capacity. The United Nations may be required
to bear responsibility for the damage arising from such acts.
However, as is clear from Article VIII, Section 29, of the
General Convention. such compensation claims against the
United Nations shall not be dealt with by national courts but
shall be settled in accordance with the appropriate modes of
settlement that the *“‘United Nations shall make provisions
for” pursuant to Section 29. The Court furthermore
considers that it need hardly be said that all agents of the
United Nations, in whatever official capacity they act, must
take care not to exceed the scope of their functions, and
should so comport themselves as to avoid claims against the
United Nations.

Separate opinion of Vice-President Weeramantry

Vice-President Weeramantry, in his separate opinion,
stresses his agreement with the principles set out in the
Courl’s Opinion that national courts should imrnediately be
notified of any finding by the Secretary-General concerning
the immunity of a United Nations agent, and that the
Secretary-General’s  finding carries a presumption of
immunity which can only be set aside for the most
compelling reasons.

This Opinion draws attention to the differences between
claims to immunity of State functionaries and such claims
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by United Nations functionaries, for the latter function in
the interests of the community of nations as represented by
the United Nations, and not on behalf of any particular
State. The jurisprudence that has grown up regarding the
rights of domestic courts to determine questions relating to
the immunities of the reprcsentatives or officials of one
State for their actions in another State is therefore not
necessarily applicable in its entirety where United Nations
personnel are involved. If a domestic court is free to
disregard the determination of the Secretary-General on
their immunities, many problems would arise in relation to
United Nations activity in a number of areas.

There is also a need for uniformity in the jurisprudence
relating to this matter, irrespective of where a particular
rapporteur functions. It is not conducive to the evolution of
a uniform system of international administrative law if
rapporteurs could have different privileges depending on
where they function. This underlines the importance of the
conclusiveness of the Secretary-General’s determination.

It need scarcely be stressed that rapporteurs, in making
statements to the media, will always be expected to ensure
that they act within the limits of the performance of their
mission.

Separate opinion of Judge Oda

Judge Oda points out that, while the Court was requested
by ECOSOC to reply on the issue relating to the legal
immunity to be granted to Mr. Cumaraswamy, the Special
Rapporteur of the United Nations Commission on Human
Rights, with regard to the words he spoke during an
interview with a business journal, the question had,
however, originally been formulated differently, the issue
then being whether the United Nations Secretary-General
had the exclusive authority to determine whether Mr.
Cumaraswamy would be entitled to legal immunity. Judge
Oda expresses his apprehension that the Court’s Advisory
Opinion seems to be more concerned with the Secretary-
General’s competence, rather than with the legal immunity
to be granted to Mr. Cumaraswamy.

Judge Oda considers that the issue to be decided is
whether Mr. Cumaraswamy should be immune from legal
process of the Malaysian courts in respect of what he statcd
in the interview with a business journal on account of which
defamation suits were brought against him in the Malaysian
courts by certain private companies. The essential issue,
according to Judge Oda, is related not to the words spoken
by Mr. Cumaraswamy but to whether he spoke the words in
the course of the performance of his mission as a Special
Rapporteur of the Commission on Human Rights. Judge
Oda takes the view that the contact the Special Rapporteur
maintained with the media in connection with his mandate
falls in general within the mission of a special rapporteur. In
this respect, Judge Oda supports the conclusion of the Court
as set out in paragraphs (1) («), (1) (b) and paragraph (3) of
the operative part.

Judge Oda is in full agreement with the Court when it
states in paragraph (2) (b) of the operative part that the
Malaysian courts had the obligation to deal with the



question of immunity from legal process as a preliminary
issue to be expeditiously decided in limine litis.

Judge Oda cannot, however, agree with the Court’s
findings in paragraph (2) (@) and paragraph (4) of the
operative part, which relate to the legal obligations of
Malaysia, as put to the Court in the second question
contained in the request for advisory opinion. In his view,
Malaysia, as a State, is responsible for not having ensured
that Mr. Cumaraswanmy enjoyed legal immunity. However,
whether the Government of Malaysia should have informed
its national courts of the view of the United Nations
Secretary-General is not a relevant matter in this respect.
Furthermore, Judge Oda cannot see any such obligation of
the Government of Malaysia to communicate this Advisory
Opinion to the Malaysian national courts, as it is obvious
that Malaysia, as a State, is bound to accept this Advisory
Opinion, under Article VIII, Section 30, of the Convention
on the Privileges and Immunities of the United Nations, as
decisive.

Separate opinion of Judge Rezek

Judge Rezek, while sharing the views of the majority,
wishes to emphasize that the obligation incumbent upon
Malaysia is not merely to notify the Malaysian courts of the
finding of the Secretary-General, but to ensure that the
immunity is respected. In his view, a government will
ensure respect for immunity if it uses all the means at its
disposal in relation to the judiciary in order to have that
imnnity applied, in exactly the same way as it defends its
own interests and positions before the courts. Membership
of an international organization requires that every State, in
its relations with the organization and its agents, display an
attitude at least as constructive as that which characterizes
diplomatic relations.

Dissenting opinion of Judge Koroma

In his dissenting opinion Judge Koroma stated that,
much as he would have liked to vote in favour of the
Advisory Opinion if it would help to settle differences
between the United Nations Organization and the
Government of Malaysia, however, he was unable to do so
in the face of the Convention, the general principles of
justice and his own legal conscience.

Judge Koroma emphasized that the dispute was not
about the human rights of the Special Rapporteur or whether
the Government of Malaysia was in breach of its obligations
under the Human Rights Conventions to which it is a party.
Rather the dispute was about whether the Special
Rapporteur was immune from legal process for words
spoken by him and whether such words were spoken in the
performance of his mission, and hence the applicability of
the Convention.

Judge Koroma pointed to the differences in the question
proposed by the Secretary-General to the Economic and
Social Council (ECOSOC) for submission to the Court for
an advisory opinion and the Council’s subsequent
reformulation of the question without explanation. While he
recognized the right of ECOSOC to formulate the question,
he maintained that the Court in exercising its judicial
discretion need not answer the question if it was tendentious
and left the Court with no option but to give its judicial
imprimatur to a particular viewpoint. On the other hand, in
his view, if the Court was disposed to answer the question,
it should have answered the “real question”. Moreover, in
order to determine whether the Convention was applicable,
the Court should have enquired into the facts of the case and
not relied on the finding of another organ.

He stressed that whether the Convention was applicable
to the Special Rapporteur was not an abstract question and
that the answer should have been predicated on whether the
words spoken were spoken in the performance of his
mission — a matter of mixed law and fact — to be
determined on its merits, that it would be only after such a
determination that the Court would be in a position to say
whether the Convention was applicable. In his opinion, the
criteria taken into consideration by the Court — such as the
Special Rapporteur’s appointment by the Human Rights
Commission and the finding by the Secretary-General that
Mr. Cumaraswamy had acted in the performance of his
mission — while they were to be given recognition and
treated with respect, were not conclusive, and judicially
insufficient to conclude that the Convention was applicable.

He noted that the observation by the Court that “[i]t need
hardly be said that all agents of the United Nations, in
whatever official capacity they act, must take care not to
exceed the scope of their functions, and should so comport
themselves as to avoid claims against the United Nations”,
is not without particular importance and significance in this
case.

In Judge Koroma’s view, the Government of Malaysia’s
obligation under the Convention is one of result not one of
means and the Convention does not stipulate any particular
method or means of implementation. Once the Court had
responded that the Convention was applicable, the
Government of Malaysia would assume its obligations,
including holding the Special Rapporteur harmless for any
taxed costs imposed upon him, which was unnecessary to
reflect in the operative paragraphs of the Opinion.

Finally, while he shared the Court’s position that the
rendering of an advisory opinion should be seen as its
participation in the work of the Organization to achieve its
aims and objectives and that only compelling reasons should
restrain it from answering a request, he considered it equally
important that, even in giving an advisory opinion, the
Court cannot and should not depart from the essential rules
guiding its activity as a court.
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