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The VICE-PRESIDENT, acting President: Please be seated. The Court meets now for the 

second round of hearings in the cases concerning Legality of Use of Force instituted by Yugoslavia 

against ten respondent States. 

In the light of the new bases of jurisdiction invoked today by Yugoslavia in the cases against 

Belgium and the Netherlands, the Court wishes to inform the Parties that it will give its 

consideration to any observations of Belgium and the Netherlands in regard to the admissibility of 

the additional grounds invoked. 

1 now have much pleasure in calling upon the distinguished Agent of Belgium, 

Mrs. Rayrnonde Foucart-Kleynen. 
.iirr 

Mme FOUCART-KLEYNEN : Monsieur le président, Madame, Messieurs les Membres de 

la Cour. A l'effet de répliquer aux moyens allégués par la République fédérale de Yougoslavie, 

Me Ergec, le conseil du Royaume de Belgique, examinera en premier lieu le moyen tiré d'une 

prétendue compétence prima facie de votre Cour fondée sur la convention de conciliation de 

règlement judiciaire et d'arbitrage entre le Royaume de Belgique et le Royaume de Yougoslavie du 

25 mars 1930. 

Monsieur le président, la Belgique aurait pu solliciter un délai supplémentaire pour répondre 

à l'argument soulevé in extremis d'une façon tout à fait déloyale et de mauvaise foi à la République 

fédérale de Yougoslavie. 

Nous n'allons pas le faire par respect à l'égard de votre Cour et dans le souci de ne pas 

retarder outre mesure une procédure qui, selon 1'Etat demandeur, revêt un caractère urgent. 

Me Ergec rappellera également l'argument déjà développé dans notre défense relatif à licéité 

de l'intervention armée pour des motifs humanitaires impérieux. 

Enfin, en ce qui concerne la prétendue qualité de Membre des Nations Unies de la 

République fédérale de Yougoslavie, la Belgique estime pouvoir se référer aux décisions des 

organes des Nations Unies, ainsi que des organes des institutions internationales spécialisées', que 

'Troisième rapport supplémentaire concernant le deuxiéme rapport du bureau du conseil d'administration du Bureau 
international du Travail, mars 19993, 255' session «Revue des décisions du conseil d'administration du Bureau 
international du Travail»; deuxiéme rapport supplémentaire du bureau du conseil d'administration du Bureau international 
du Travail, mars 19994,ZSY session ((Revue des décisions du conseil d'administration du Bureau international du Travail, 
comptes rendus in extenso des séances pléniéres du 3 mai 19993 de l'organisation mondiale de la Santé)); résolution du 
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je cite dans ma note de plaidoirie, suffisamment claires et explicites et notamment la 

résolution 48/88 de l'Assemblée générale du 20 décembre 1993. Plus spécifiquement, le 

considérant 19 de cette résolution réaffirme expressément la résolution 47/1 du 22 décembre 1992 

et demande instamment aux Etats Membres et au Secrétariat, dans l'esprit de ladite résolution, de 

mettre fin à la participation de fait de la Serbie et du Monténégro aux travaux de l'organisation. 

Si vous le permettez, Monsieur le président, je vais maintenant appeler à la barre le conseil 

du Royaume de Belgique, Me Ergec. Je vous remercie de votre bienveillante attention. 

The VICE-PRESIDENT, acting President: Thank you. Yes please. 

M. ERGEC : Monsieur le président, Madame et Messieurs les juges, le Royaume de Belgique 

entend d'abord protester contre la nouvelle manœuvre procédurière de la République fédérale de 

Yougoslavie qui a consisté en l'occurrence, aujourd'hui même, peu avant la clôture des débats, à 

soumettre à votre Cour un nouveau chef de compétence. 

En outre et surtout, il convient ici de citer l'article 38, paragraphe 2, du Règlement de la 

Cour, qui énonce : «La requête indique autant que possible les moyens de droit sur lesquels le 

demandeur prétend fonder la compétence de la Cour.)) Il s'en déduit clairement qu'il est 

inadmissible, comme en l'espèce, de compléter, sur un point essentiel, l'argumentation relative à la 

compétence prima facie de votre Cour, par un nouveau moyen proposé in extremis. D'ailleurs, l'on 

peut se demander pourquoi la République fédérale de Yougoslavie, qui est censée connaître les 

traités auxquels elle prétend aujourd'hui avoir succédé, n'a pas cru devoir, comme l'exigeait le 

principe de bonne administration de la juste et l'article 38 précité, formuler ce moyen au stade de 

l'introduction de sa requête. 

Elle avait pourtant tout le temps pour le faire. 

Cela révèle clairement le mépris dont la République fédérale de Yougoslavie témoigne à 

l'égard non seulement des Etats défendeurs, mais également à l'égard de votre Cour. 

Le Royaume de Belgique vous demande dès lors, en ordre principal, d'écarter ce moyen des 

débats. 

conseil d'administration du 20 octobre 1998 de l'Union postale universelle. 
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En ordre subsidiaire, je tiens à rappeler à votre Cour que la convention de 1930 donne 

compétence, non pas à votre Cour, et pour cause, mais à la Cour permanente de Justice 

internationale. 

Monsieur le président, cette Cour permanente n'existe plus à l'heure actuelle. Il est certes 

exact que l'article 37 de votre Statut permet à votre Cour de succéder, dans une certaine mesure, 

à la Cour permanente de Justice internationale, mais cet article 37 indique clairement que cette 

succession n'est permise que dans la mesure où les Etats parties au différend seraient également 

parties a u  Statut de votre Cour, de la Cour internationale de Justice (voir Charles Rousseau, Droit 

international public, t. 5, p. 445). 
* 

Or, Monsieur le président, Madame et Messieurs les juges, comme cela vous a été 

abondamment démontré, la République fédérale de Yougoslavie n'est pas partie au Statut de votre 

Cour. Il en résulte que la convention bilatérale de 1930 ne constitue pas une base de compétence 

suffisante, même prima facie. 

En ordre tout à fait subsidiaire, en ce qui concerne la convention de 1930 invoquée par la 

République fédérale de Yougoslavie, le Royaume de Belgique vous rappelle qu'aux termes de cette 

convention, le recours à la Cour permanente de Justice internationale est subsidiaire, 

L'article 4 énonce en effet : 

«Tous différends au sujet desquels les Parties se contesteraient réciproquement 
un droit seront soumis pour jugement à la Cour permanente de Justice internationale, 
à moins que les parties ne tombent d'accord, dans les termes prévus ci-après, pour 
recourir à un tribunal arbitral.)) (Les italiques sont de nous.) 

D'ailleurs les articles 5, 6 et 7 de la convention décrivent de manière précise une procédure 

préalable d'arbitrage et de conciliation. 

Or, la République fédérale de Yougoslavie n'a point entamé les démarches prévues par les 

articles précités. 

Ne l'ayant pas fait, elle n'a pas épuisé les voies procédurales préalables, dont seul l'épuisement 

peut donner lieu à une saisine de la Cour permanente de Justice internationale. 

Vous ne puisez dès lors prima facie aucun chef de compétence dans cette convention. 

Nous sommes en fait en présence d'un nouvel artifice de procédure pour contourner nos 

exceptions préliminaires irréfutables et irréfutées concernant l'invalidité manifeste de la 
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reconnaissance par la République fédérale de Yougoslavie de la compétence de votre Cour sur pied 

de l'article 36, paragraphe 2, du Statut. 

Monsieur le président, j'en viens à présent à la réfutation faite par mon distingué collègue, 

le professeur Brownlie, concernant notre argumentation relative à la licéité et à la nécessité de 

l'intervention armée de l'OTAN. 

Je constate d'abord que pas un seul mot n'a été prononcé au sujet de la doctrine de nécessité 

que le Royaume de Belgique a développée. 

En ce qui concerne la notion d'intervention d'humanité, M. Brownlie a dit que nous nous 

étions abstenus de citer des sources doctrinales à l'appui de notre thèse. 

En voici deux, à ce stade de la procédure : 

- Mario Bettati, ((Intervention, ingérence ou assistance)) (Revue trimestrielle des droits de 

l'homme, 1994, p. 300 et suiv.); 

- Silvio Marcus-Helmons, «Le droit d'intervention, un corrolaire des droits de l'homme ?» (idem, 

1992, p. 470). 

Je vous remercie de l'attention de votre Cour, Monsieur le président. 

The VICE-PRESIDENT, acting President: Thank you very much. That concludes the 

submissions of Belgium by way of reply, and the Court will now proceed to hear the submissions 

in the case of Yugoslavia v. Canada. For this purpose, the distinguished ad hoc judge for Belgium 

will be replaced by the distinguished ad hoc judge for Canada. The distinguished ad hoc judge for 

Belgium will be escorted from the dais and the distinguished ad hoc judge for Canada will be 

ushered in. The proceedings will commence in a few minutes when the necessary arrangements at 

the desks of counsel have been made. 

The Court rose ut 3.15 p.m. 



12: 01 DGJ A 

32 2 5112259 

f: . . :-. 
1 
! S1inepirriit der hrureiaee re l r  tiona d 'uit i6  gui  iinis.iit 

t hm nrtionr rrspaotirem; 

1 inte- tisruiu: 
I1eoonnrissart que l e 8  dro i t s  eppertenaat ii ahque h r t  ne . .  

muniant 8tre nadifid8 que de Êon ~ o a 6 6 n t 6 ~ e i t :  CI 

L 

Conaid4ruat quo 18 sinoare observation, soaa les aoepiae8 . 
d. l a  Sooidt6 d e i  t t i o r s .  ées proo6dures psoifiguca permet dtarrirer *. .: 

i su rbdement de t o u s  les diffdrrnds interostionstu; 

Apprdciaat hautement l a  reoomnende tion fuite p r  1 'laeem- 

bl4e de Is Sooi4td dre Hetiona, den8 am reeolution en dete  du 23 sep- 
! tembre 1928, k tous l e s  P t a t s  de oonolure des ooztventiozm de rbgltmrat 

. paaifique des diff6rer;de internetioaeux; 
! 
l Cnt decide [le real iser  darrs u r e  o o r v e z t i o r r  l e u r  intestion 
1 

! cornunc e t  ont cI~si~s6 ' ?cur  l eu*  pldni-otezt i s ires:  

œ 
Sinabruent dhireuz dd'rsstuer .  p r  'e8 proo6drpem p o i  fi- . . 

gara ,  Ir r b & r i c + t  des diffdrendn qoi riendnient L aureir .ntr6 leur8 

Pro: . 
. .- 

-. Coaststrnt pur Ir  respect des droit= 6trblis ptr les trd- 



[ a i i ~ r i r  ADHEAZ? D!?LCCIG1;3, Son Za)oy6 dxtreordineire e t  aini~tre mg, 

!ipet9ntiri rr rn Tougoarvir ; 
, -.- . . 
. . 
0- . . SA EAJ3ST3 L; ?Cf Ii? YCUGCSLJIIB 

; -, A & . A ~ ~ & . # U  
Li&, e. 4: , 
< ... - 

l e sque l s ,  eprlis avoir d6posd laure ?le ins pouvoirs 

trouvds . . en bonne e t  duc forme, eont C O E V C P U ~  des  dioposit ions suivas- 

drt i c l e  premier. 

1 .- h a  dif-'6rer;8a de totite nature gui vienZraient b 3'6- 

lever entre l e 8  Hbutea Parties contrtiotsrrtes e t  qui n'auraient pu ê- 
tre r68afue par 'le voie diplomatique seront aouais, dars  les co~diti- 

m8 fh6ee par le prdaente aonventio~,  L un r b ~ ~ e n i e n t  judiciaire ou 

d t r a l ,  pr(lcdd6, s s l o r  l e s  caa, o b l i g a t o i r e i r ~ t  ou faoultc tivement. 

d'un reooore B l e  prooidure da ooaailia t ion.  
2.- Cet enpgemest os s tappl iaue  ose: 

- - 
do le prdeente Conrsatian; .: _ 
i.,' <..< . 

... 5.;.: . b) c r i n  diff4rsnde portant LW de9 questio~a que l e  

%est .et-- , istem t i a I d  I s i s e e  h l a  confltence erolusicre dea S t a t s ;  
0 )  eu difierende eyent trait eu s t a t u t  t e r r i t o r i a l  

3.- S ' i l  et61eve une contestation entre lez Parties sur la 
qoestioa de srvoir  e i  un differend rentre dene une des trois excepti- 

an8 auf!mentiom6e8, c e t t e  question pr6 j u d i c i e l l e  sers ,  sa33 touc?.er 

au fond, aur l a  requste de l t u e  d e s  deux P a r t i e s ,  souruiee 6 la déci- 

8ioa de l e  Cour p e m c e a t e  de Justice ir t e r o a t i o r a l e  . 
Article 2. 

Les di f ferendv  pour la ~olution desauels  uue p r o ï d à w e  



12-MRY-1999 12:82 DGJ A 

7 32 2 5112L59- 

temenait pa i  par application de ce t te  proa6dure, l e8  dirpositiana de 

1. présente ~ o n r e n t i o n  relative8 h I r  proddure i rb i tr i l r  ail r)&- - 
ment jrdioiairr teortraient appl iut ion .  

O 
A t t i d o  3. - .. - 

1 .- S'il s ' a g i t  d'un d i f f lroad dont 1 'objet, dtrpr&s Ir  16- 
giUa t ion  int4rieturc de 1 'me der butea.  Rtties contrrotmatea nlh. . 

de l a  comp/te~ce de8 autorit68 judialairen OU admini8tr8tivoi. wtte 

Partie pourra a'ogposer ir ce que ce diffdrend e o i t  e o n i a  rrrrc diversas 

de f i n i t i v e  a i t  Bt6 rendue dbks ciea ddlaie rrisonnables par l'aatoritb 
aomp6 tente.  

2 .- Le hrt  i e  qui,  dane ce cas, roudru reocprir aru proce- 

- dures prhuea ptr le p d e e a t e  Canventioo, devra notiiier B lwiintre 

psrtie son ir trnt ion dans un d41.i d'un an i pmrtfr de I r  d(ciaian 

brt ia la  4. 

Toua d i f f d r m d s  r i  eujet -desquele l e s  hrtics  se o o ~ t r m t e -  

r a i e n t  r5oiproqwient un d r o i t  8eroct soinie pour juqemer t P Ir Cour 
pernrnente de Jirstiae i ~ t e r n a t i o n a l e .  L moine que les h r t i e o  ae toi- 
bent d 'eooord ,  dana les tannes prdvua oi.apr38, pour reeourir B - 
t r i b u n e l  a rb  i trsl . 

Il e s t  entendu que l a 8  d i f f d r r ~ d 6  oi-deseue r i s d e  aampren- 
' 

r b l t  n o t e m e n t  oeux que mentionna l ' s r t i o l e  36 du Statut de l a  Co= . - - 
p e m e n e ~ t e  de Justice izt~rnationele. 

Si les Part ies  B G S ~  d V t i ç ~ o r d  pour soumettre l e s  diffdrsnda 

v i e 4 a  b l ' a r t i c l e  pr6oddsnt L u~ tribuns1 srbatrsl, e l l e 8  rCdiqront  

. . . a . . . 



MQY-1999 12:02 DGJ I 

m onprmia dana lequel e l l e s  fixeront l ' ob je t  da litige. l e  ahois 

Ira 'irbitrem tt 1. proddwe h anivre. A ddfaut d ' i ~ d i c r t i o n s  *II da 

r6oiriooi ruffiaaotre dana Ir aaiproiir. i l  sera f a i t  application 

l a ' m e m e  ndaesmire deo diaporitiona de l e   convention de La 

hye . ., 18 oatobn 2901 pour l e  r b q l r r o t  p o i  fiqne tics c o n f l i t s  in- 

~t6atiomm. .,.. . - - . barn 18 ri1enor du~ooiproiis qwnt  aux ritac8 de fond 
k&Ztpnrr par Ira arbitrea. Ir tribunal appl ipucra le i ,  r P g h s  de 
#.'".. . ; .-;- - 
toima . . .hr4r(rr  dina l ' rrt io le  9e du Ytttut Ge I r  :par y t ~ r i ; c z t e  3 e  

SGttm . - internat ionalo. 

b dbfaut d'roeord entre l e 8  Parties sur le compromis vie6 w 
t'ltmrtiole pr6o6dent ou h d6fnut de d 8 s i s a t i o o  d ' irbitres e t  aprhi 

m p d a v i r  dm t r o i r  mois, l'me ou l 'autre d'entre e l l e s  &tira la fa- 

m î t 6  de porter direotriient, par voir de rrql?8tr. le diff6rerd devant 

l m . 0 0 ~  peprrunonte de fust ioe internationale.  

1.- Pour le8 diffbrenda prdvue à l ' e r t i ç l e  4, avant toute 

l p ~ d d i u e  devant 1. Cour prnamente de Jwt iee  izterre t iorale ,  o u  e- 

mt fl tonte proddtwe arbitrale.  1eePmrtiea ~ourrort. a B u n  o-m rc -  . .  ' 

&ka, h o o p r i t  i l a  prèddun  de oanoilistion pr6vue par l a  pr6eente . .. . 

.@&wation. .. . 1 
. :. ; ' . . , - '  2,- b crsa da reGours 8 le oonoiliation e t  d'Aohec de cet- 

k prtiddipe, aiiounr der Partie8 ae pourra porter l e  diffirrnd devant 
-. . 
h -& p ~ n r n f r  de Jmtior interna t i o z a l s  ou d e ~ ~ ~ , a d ~ r  Ir ïonstitu- 

tloii du Trib-2 arbitral riid a l 'art iulr  5 avant 1 'expirstion du d§- 

de- mois 8 oomptst de l a  Q8t-e t e e  travaux de l e  Coiomissforr de 

& n o i ~ i c t i o n .  

CUPITE13 I I I .  - D3 LA CCSCI2ZSTICii. 

br t io le  Y ,  

Toua d i f f l r e ~ d e  entre les Pertiea,  outres que ceux .?rijvua 
B l ' s r t i o l e  4, seront soumie o b l ~ , p t o i r e m e ~ t  i~ une riroc4dure d e  a m -  



12-MRY-1999 12: 03 
. -- - DGJ A - . -- -.- ------ * .- 32 2 51 12259 P.  06 

. 32 2'5112259 - 

- 8 -  . .. &... . . 

oi l ia t ion  rvmnt de pomoir faitr l 'objet  d'un rbéement h f i g t ~ . ~  e -  

. e - 6  

. .  - -  
Ira diffbrende v i e 6 i  L lgertiole prôddent e e i d  partdm 

1.2 " devant mie Coiissioa de ocncilirtion pommaante ou 'ap(oir1r o r u t i -  

tuBe par 1438 Partieo. 

Artide Eh 
Sur I r  deman&, 8dre86da prr aria de8 b u t a s  Olrtir8 eoa- 

aoie, une Coniraion penemnts de o o n ~ i l i r t i o o ,  

l i s t i o n  eere atmatitti6e wmme suit: , . 
e .  

1 ,- La Cai~iesi an oorprendta oiaq membres. La6 8.ntau ~ r -  

tige oantrmotantca en nommeront uh.aunr u~ qui 8tm .ohaiai par- 
œ '. :. 

ai l e u r 6  na tiomux resgeotif6. Le8 troim ratreo uanirmlres - ;  ae-t r 

' 

at:oieis d'un aoaipiim aacord 'panai l e 8  reesortiesrnte de tisraes Puis- 
âeoueli. COB d a n i i r e  devront 8trr de oationalit(lr iiff6tentsr. ne p. 

avoir leur rdsideooe habituelle eut l e  t e rr i to i re  de8 Ebrtiee, n i  as 
trouver B leor 8errioe. Parnri eux, lm Haute8 Farties ooatrsataatee 

d8eigieroat 10 prdeident de la Caamisriaa. 

2.- Les aonnatomiree eeront noiiaabs pur traie anm. O s  se- 

! ront r ld l ig ib lra .  Loo aoriiruireir noaa6r en oomm pourrant Otn m- 
- .  

i $au68 su ooura de l e u r  mandat, de l'aaoord dee 'Plrtiss. Qaeune des 

'ieutee Psrtiea   on tract an tee pourrir tau joura, d'autre part, proe6der 
; 'au remplaoament du oommiawire nomm4 par e l l e .  Hoaobstant laur  rcmpïa- 

oement,  le8 uammiaeeiree resteront en fonot ions pour 1 'aubbremeat de 

leurs tretaux ea O O U T ~ .  

3.- 11 aera pourvu, dans l e  plus d e l a i ,  aux v a w t a ~ e b  

qui viendraieilt k se produire par suite.  du d6&s a u  de d6rniasioa OU 

(L quelsue autre  cupâckeraezt, eu suivent l e  mode f ixé  !jour les nomila- 
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Artide 12, 
' S i ,  lorrqo'il sfé'lbvr un difiArend. i l  n ' e r i ~ t e  p e  rine cm. 

i i ra ian  parunente de oanolliation n-60 p r  l o g  parties, me Gomie  
rlon 8P(oiale meri aonetitnée porv l D r u i e n  du diffdrrnd dans un délai 

di-troir noie i wmptrr de- l a  deunde adrerede par 1 'une des  Rrtirs 
? 

& l Q r u t n .  Lrs oomiaatioar er feront confohdmrnt aux dirpositiamr de 

lia,rtiole prl)o6dent, it moine que l e8  parties n'en diuident autrement. 

bQintrnioat  pi6 dma l e s  ddlsie pdoae aux ~ r t i d e e  1 0  e t  12, le soin  
1 

proo6&; r u  noiin~tiona n6oesmircs *rra oonfid h une tierce Ria-  - C I  . .. . -  
I , ' .  . 

; i ; . f r r o œ a  . - abairi4 d'un eoamm sooord pmr 108 Art ier  ou, a i  crellea-ci l e  
. . . . . . 
1. :.derrrrdent, au Prduidarrt ex: exeraica du Conseiî de 1s Socidte des %tic. 

+a. 
'2,- S i  l'aocord ne r 'ét ibl i t  p i8  au sujet d'aucm de ce6 

. . 
.prdd6., obqin R r t i r  d6ri@ers une Muronor diffdrente e t  l e s  no- .. . 

irtartioaa seront faite8 de conoert pet l e s  Raiesanoes sissi c h o i s i e s ,  
. .  . 

3,- Si ,  dass ua ddlai  de troie moie ,  G e 8  deux PtZiei~Zt~ceI! 

n'ont pu tonber dmrocord8 cboime d'e1l.a prdsentsra des c s n d i b t s  en 

- arribra de1 & 0 0 1 ~ 1  de8 membres i), d 4 s i ~ e r .  Le sort d4teminera les- 
&. - 

der orndiàati, . inri.  pr(unt6ri serist admim. 

. ,. .. 
r. ... . . - : .  1,- Le Cauissiorr da aono i l ia t ia  eqra s a i e i s  par voie de 

, . h q a t a  .e&eie6a au R 6 e i d e ~ t .  par 1 e a  deux Parties s&sssnt d ' - a  coi- 
. . 

2.- Le .requ8te8 aprir avo ir  erpos6 etammairement I 'obje t  de 

Iifigii, oatfendra 1 ' intftetior: B l a  Comrniseion de procdder L t c u t e e  

3.- S i  l a  requ8ts Bmara d'uns r e u l e  deta .hrt ies ,  e l l e  aere 

notifide par oeL10-<ri 'aaaa d a a i  lmeutre  Artis.  
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, . .  . . ' <. 

Ltiolr 18; . ,. 9. . . S.:--= . . . .--:i,,+ '=.?:2;.-4 
, r .  .-?7 . . - -< ,<;;-. :.,a 

,, ,. > d :.-:!u 

. . 1 .- a n a  un d a a i  de quhm joire & prrtir -& .& .ei-ss 
.. f "..=r,y*. 

I ' a r  de8 Pbrtiea aura port( CP dîff6rkd demat tma ~ ~ s j ' s a  !- . . .. +--Ts., .. . - .  - : .-<& 
unente da oonoiliat ion. & 0 6 e  der hrtfer peu-, po.r 1io-i . . . . . .  ....;,.--..:3' ,&*,'$? .! .. 

..,.. '2*- ..: o i  diffdrend. r ipîaoer son orrimmitr pr .iPr prao91La p o d d t .  
- ..'.'. .. : - .;; ,;......,..';..~~:;-. oo~pdtenoa ophia le  dm) 1. ~ l t i b r a .  . . .. !. .-.) . . . . .., . r. . 

. - '  . - .  . . 
2.- La p r t i e  gui irrti  de oe droit en fa- ~ d i r t b i t ' . : i f  

. . 

l a  not i f i cat ion  i l'autre hrt ir;  -Ife-oi aura, danr w i n ;  1. fa, 
o d t 6  d'rgir de n h e  dans un dQai de qu inu  3o.n  i campter a@ Ir d... 
te OP 1. not i f i cat ion  i u i  sera prveaue. 

oontteire de8 Pettiea, ou eibge de l e  .Saei5td de6 Eatioaa au rn toirt 

autre l i e u  d d s i p 6  par 803 Plt3aidest. 
2.- La ~o&isa ion  pourre. en toute u i r ~ o n s ~ n ~ . ,  4emander 

au Secrt3taire rgBn4ral de l a  JoaiBt4 dee Urtiona, de pr8ter.aon asaia- 

tance L eea traoeux. 

Artide 17, 

l a e  travaux de 1. ~-18sion de aomiliatian ne seront 

b l h e  ou'en vertu d'-me d4cieian pria0 par 1s Commission aveu l'aasen- 
timeat dea Parties. 

Artic le  18, 

1 .- %uf acoord co~tre ire  des Pert ie8 ,  la C o a ~ ~ i ~ s i c m  de b ~ b  - 
o i l i e t i o n  r6glers elle-me'me s u  proddure qui, dqns tous l e i  mis, d e r i r  

8tr.e ccntrtidictoire. 5 motibre dterqu8te, le Commis~io?~, a i  e l l e  n'en 
d€cide e u t r e w e ~ t  b 1 t u a 3 i ~ i t d m  80 ~ o ~ f o z m e r a  aux à3spoaitSons du ti-  

tre III de l a  Conventio~ de La Haye du 16 oetobre lm pour l e  rbg le -  

mest paci f iaue  des c o n f l i t s  inter- tionaux. 

2.- ?,es h;ties seront r e p r l l s c r t 6 e o  rupras de I r  Commiaaion 
^ de canoilistion prnr d e s  t:y;its .- sgs?;t - mfssioo de servir dViatermbdiairea 
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antre al ler  et l a  Coamiseioa; e l l e e  pourront, en outre, se faire 06- 

--::dlScr ..: - . . p r  dee conaeilr e t  erpsrtrno=éapr el1ea.B aet e f f e t  e t  de- . 

~ J ~ r " h d a m  + .. .< . . . .. l ! i~'&ition de toutes prionne. dont Ir  témoiqege i d =  *p.fat- 
<..:+.- . 

..' +;* ~ t ?  * - . ... . -::2:,- ::* - 
+a-. *,'. , : "" ' ' ' -  . , ,C.;-? -; 9 :?>y:,* Tc?.:,' , . - ..: ' ;..:.:.. 

. . : .  ' 

..a.- h O O P ~ S S ~ O ~  8W.9 de 60n dt6. l e  f e o l ~ l t d  de deirndar 
.. . .. -<! 

- - ,  . .P.. i- ;:de. - ...,. . . ~ r p ~ i a ~ t i o n é  . ..-.: oralru rtu -apntr.  a o n a e i l ~  e t  experte da8 dem. ?sr- 
,. -;L:?: :.. . ..:;* .. 
,.:--dsa8. ;.:: - 

J 
, riart qu'à toute6  personne8 qu8ei1e jug-mit .u t i l e  de fa ire  GO& 

p. '  'P.. 
:.$=pn$trr . n o  3 nassantiiea t de lem. Oomrrnrmen t . 

' ':; 
:s, . 
S.:.-: ' .  , . . 

,. . .'.. . . 
.,.?&' .. : .  . ..ez. ,., . -  ûd rooord iontraire dru hr t i ca .  l e s  ddciei~na 2c 1. UOIP- 

. . 
, - 
~?'-traioa ne 20- se prononcer l e  fond du diff6rend oue si toua 

t e r  Phrtira a g e r p ~ c t  à f a o i l i t e r  l e8  k r u u x  de 18 Coi- 

rimeLon de ~oa~iliatioa e t ,  en partioulier, ir l u i  fournir,  dans l a  
large aesuie poii8i51eB tous à o o ~ e s t s  r t i=+orir t ionr u t i l e s ,  

aiorri QU'& user des moyac8 dont ellue dispoecrrt pour l u i  permettre de 

piradda? 6- l e u t  territoire e t  eelon l eur  ld~ielstioo L lt ci ts  tiolr 

e t  8 I g s u â i t i o n  de t h o i n s  ou d'experts e t  ir 6ee trasaports sur les w 
-Ti o.ru. 

. Article a. . 
1.- Pendant I r  durde de leurs trareuï, chacun des comuis- 

*ire8 reaavre m e  indomait6 dorit l e  montant sera srrtt6 du uommul ac- 

.'.. bord de8 Parties, qui en supporteront uheoirrst une part  6-10. 

2.- Lee frais gdndraurt oaoreioan6a par l e  fonotioaneinerrt dq 

Article 22. 

1 .- SB Comauiaeion de oonailiation aura nour têche àv41uçi-  

ber 100 questione oc l it ige,  de'reuuai l l ir  à w t t e  f i n  t o u t e s  Ica in- . . . . . .  
L .  . . . . . . 
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informations ut i l r a s  par vole  d'onqdte. otl ao 
de  onc ci lier l e s  Partice, B110 poprn, rprér 
p icr  aux krtiim Ica teries de lq.rr.n(lnrnt q 
tenable et l e u  imprti? un d6 l . i  p o ~ r  ae, proa 

2.- A l a  f i n  de aee travrrit, l a  C 
d r q r r b 8 1  oonstmtant. auitmt l e  ma. s o i t  

atraag4cr e t .  a ' i l  y r l i e u .  l e s  conditionr de l'rrilrgemeat, &tt . .  . 

les Parti18 n'ont pu ê tre  conci1il)or. Le proois-verbal na mrntt&& - .  
p 8  si l e s  d6cisions de l a  Co=iaaion ont 6 t6  prise6 & l ' i p u & i t 6  

à le majotit6 . .. 

- 3.- Les travaux de l a  Coi~~riueiarr devront, h roior qua l e 6  
h r t  tes  a' en aonrisansn t eut r0~103t~ f tro  t e ~ i ~ 6 0 8 '  tana 9n d i l r i  de 

six moi8 à conpter du jour où l a  Cammiision aura 6t6 a i a i e  dm dif- - 
. - fclrend. 

A r t i d e  23. 
a 

?ie proche-verbe1 de l a  Cmuiusicn sere porté irnr délai  h 
le cosasi=~azce des Pettica. 11 apprtiaat rux Rrtiee d'en d6oider 1i 

publication. 

c!:!I&PIT%s IV. - 53 ?3..XZT;T EtBTTOgL.  . 
Lrtitalo 24. 

1 .- Si, dans l e  mois qui suivra 18 clEtprr  des tramin da 
0 

l a  Co~iniseion de c o n o i l i a t i o a ,  l e s  Parties ne se a o t t  pas entendues, 

l e  ouest ion.  ei les deux Parties se ~ettebt d@aooard, ? O M ~  8tre por- 

t h  dorant ua ?ribuna1 . c r b i t r a l .  

2.- tans ce ïa8, asuf aooord contraire des hr t i ea ,  10 bri- 

bunel a r b i t r a l  Y C C B  c o a s t i  tu6 de le meaibrg indiqde  ai-apr88. 

Br t io l e -  23. 

1.- 1s Tribunal arb i t ra l  oomprerdre cinq membres. I r e  hr- 
t i e a  e= nommeront chacune un qui Fourra 8tre choisi parmi leurs  nsti- 



&oiaia d'un a-un aaoord peni l e s  reaaortiasintr de tierces Pair-* 
ora. Cor d e r n i e t a  devront ttra de aatismlit6. diff6rrnte8, ne p s  8.. 

mir 1iur r6aideaoo habituelle e a r  l e  territoire des Rrtiea, a i  ec 

trouver i leur aerrioe, 

1 ,- Si l e  nomima t ion  des membre8 du Tribmal a r b i t r a l  rrtin- 

.tamient pe8 dane un d é l a i  3e trois nais à oompter de l e  denande adtes- 

.a&e par 1 @ u 1  de8 Partie8 k l l autre  de coaztituer un Tribune1 ~ r b i t r o l ,  

le a o b  da proa6der aux nominstione ndoeasairee sera conf ie  à une tier- 

;aa ,. Pnfeaanea ohaiaie d'un oomuza rcroord per l e 8  hrt ies .  J 

. . 2,- 8 i  l leoaord ne st(5teblit pae b, oe sujet, chaque Partie 
- r U 8 î @ e r r  une R1I11anca dif ierente e t  l e 8  n0mtinaticn8 seront f a i t e 8  de - . . 

oonoart par l e u  Aii88ançes a i n a i  o h o i s i e i .  

3,- Si ,  de26 im d é l o i  de trofa  mois, les Puissances oiaa i  

d4rimbes r'-t pu tomber d'rooord, les nomiaoticns r4reseaires seront 

fa i te8  par l e  Rdeident de l e  Cour perm~renta de Justice iatcrnatianale. 

S i  orlui-oi set  sn?8ahl, ou, s'il e s t  reaacrtiaront de l'use des Par- 

t i ~ ~ ,  1 e e  naiimtiorre seront f a i tes  par l e  Vicc-pr6ai8ert. S i  celui-ci 

est emp8oh6 OU s'il e e t  reeeortissent de 1 'une $08 Per t i c s ,  Ica nomine- 

fione earoat f a i t o s  par 10 membre l e  plue €+ de l e  Cour c u i  n'es t  res- 

Artiole 27, 

I l  eers pourvu, dene 10 pina bref dBlei ,  aux vacancrs qui 

viendraient i se produir~ par euite de d4cke ou de d h i u s i o n ,  ou as 

"qwloae rutre apiobement. en ouirant l e  mode i ix6 pour les noninations 

brticls. B .  
. - 

Lee hrt ies  rddigeront UP ooapromia d4tsniiinsnt l'objet du 

litige e t  l e  pro~6dure h euivre,  

Article 29,  . . 

A defaut d'izdications au de prdoieionv s u f f i a s c t e s  d ~ n e  18 
. . . .  
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comprorni~, rele t itewnt a u  point8 indipu68 dini, 1 'mrtiole pt6o(d,nt,.; 
i l  sers f a i t  appl imtion.  dana 1. meaux0 n 6 ~ 0 8 u i r 0 ,  dam dimbi i ( i=r ,  .-- 

.. . - ,.- . 
de 1~ Convention de Li, Biyr da 18 oatobra 1961 pocv I r  r b g m d i t  p.@& 

fique des c o n f l i t 8  ioternationrax. 

4rtiole 30. 
Faute de wnolwion d'ta8 aompromii dan8 tm d a a i  de trof' 

mois prt i t  de 1. conrtitution du Tribunal. celui-oi s r r i  moimi 

requête de 1 'une ou 1 'autre dee Pertiea. 

Artielo- 31. 
Bra l e  ailerke du oompromis ou i ddfaut de oonprnia, l e  

Tribugal epnliqu?ra i e e  rb.ylea de fond BnumBr6es dsne Xtartiale 38 du 
- 

statut de 18 Cour pswsccntc de Jwt iuc  intcrnationalr . 3 tani qu'il 

n 'existe  pas 6e pbreill@s r2.rles a p p l i a b l s s  au difierend, le Tribn- 

ml j w r e  ex aequo e t  boao. 

Article 32, 

S i ,  a l 'ary, i rc  tion du mois oui suivra l a  d a t u r e  des trs- 

vcux de l a  ' I a m z i s s i o ~  de c o n ~ i l i ~ t i o ~ ,  l e 8  Part iez  ::e ee sont 388 +i- 

s e s  c'accord, ccaf'ormiiht~t l ' e r t i o l e  14 ci-dessus, ?our porter  l e  

diffbrezd devant rn T r i b u a l  a r b i t r a l ,  l e  tiiff4send sera rBq16 confor- 

m e n e n t  aux dis~ositioca de l ' e r t i c l e  15 du Peote de l e  Sacidt8 de8 

Iiotiona. 

i:tiAPITIP3 Y, - DISPOSITICi;:; G?SI?$L?S. 

Artiole 33. 

1.- h n a  toua l e s  cos oL l e  differcnd f a i t  l ' o b j e t  d'une 

oroc6dure a r b i t r a l e  ou judic ia ire ,  nottinment, si IB question su  suje t  

6 e  l e a u e l l e  l e s  Part ies  s o n t  d i v i s e e s  rdsulte  d'çctes  d6jh  affectuee 

O U  BUr l e  point de 1 'être, l e  Cour permanente de Juetice int~rnationa- 

l e ,  s tatuent  co~for1~5rnert  L l i ~ r t i c l e  4 1  de son  Stetut, ou l e  Tribunal 

srtitrril, j nd i cue re  d t ~ s  l a  p l u s  b r e f  d e l s i  p o s s i b l e  l e s  meeure"- ?rO- 

v i e o i r c s  qui da ivent  être p r i s c e .  Les purtics seront tenues Je s'y 

conformer.  ....... 



2.- 5 i  l a  Corniraion de conciliation ae trouve iuirfe  da 

difNrend, e l l e  pourra raoommander a u  Rrti.8 les mesures prorisoires 

esttasre u t i l e e .  
Les h r t i e a  a'enggent ir s'abstenir de toute mesure surcep 

t ib le  d'avoir une r8percuasion pr8 j~diuisble a 1 'erdcnt ion de l a  d613i- 

aion jadicirire OU a r b i t r a l e  OU aux afraaiamat8 prop016a par 1. ?orni 

aiasion de c o n c i l i a t i o n  e t .  en +nBrel, ne procdder i: a u = u  acte. de 

q n e l ~ u e  nature q u ' i l  s o i t ,  eueceptible ~ ' a , ~ a v c r  ou d'étendr? l e  aif- 

fdrtaa. 

Artide 34. * 
Si la rcntenae judiciaire CU crbi traie ddclsrait qu'une dB- 

. o i i i o a  prise o u  une mesure ordorath p r  une a u t o r i t 8  fudfciaire ou 

toute entre autorit6 de l l u ~ e  t e 8  Partieu es l i t i -  se t rouve cati&- 

remont on p r t i e l l e m e ~ t  en oppoeitioa erra l e  d r o i t  internatio~el, et 

a i  l e  dro i t  o o a e t i t u t i o ~ e l  de l e d i t e  partir ne permettait ?es ou ne 

permettait qr'imperfsiterneat d'effacer l e 8  ooneboueruea de c e t t e  ddci- 

siao ou de o e t t e  msaure, le8 %utes  Artior co t trac t tn tas  oasirieraent 

qu'il devra 8trs aooord4 per l e  sentence jucliçisire ou arbi t r a l c ,  B l a  

Partis 16stIe. une s e t i e i e o t i o a  I q u i t r b l e .  

Pettics corrtractantea eacore ou'une tierce Puiosancis a i t  un iatAr6t 

2.- Dens l a  proc4dure de conciliritioa, les P a r t i e s  pourront 

d'na a a a ~ ~ ~ r i  aooord i n v i t e r  uce t i erue  Puiseance. 
3,- Dena l a  proc6dure judio i s ire  ou a r b i  t re le . ,  y i  une tier- 

ce Puiaeanca estime que, dane un dif f6read.  un intdrtt d'ordre juri- 

dique e s t  pour e l l e  en cause, e l l e  peut edresaer l a  Cour permanente 

de Jrietioe i n t e r a e t i a ~ d e  ou su T t i b u n ~ l  brb i t ro l  uc? ruouôte & f i n  

d l in tcrraa t ion ,  

f a  Cour o u  l a  Tribunal d d o i d e .  
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4.- L o r q u l i l  etagit da l'interprbta tion d'mie Wventfon L 

l a q u e l l e  auront pr t ia ip6  d'autrei hi ta que l e .  -Rrtirr en aiurne, 18 . - 

sram de 1 s  Cour p r u n e n t e  de Justice i n t e r ~ t i o n a l a  a i  Ir trib-1 
srbi tre l  1k e v c r t i t  aan8 d 6 l . i .  

Chrom dteiux'anra ' l e  -droit d'interrenir, e t ,  #@il  exeroe 
c e t t e  facPtB, l 'interpréta t iox contenue dane I r  rrntenoe rat ))lig- 
taire a son d ~ r d *  

A t t i o l e  36, 
Les d i f  f6rende r r l r t i f a  à 1 ' i ~ t r r p r 4 t s t i o n  ou & pa3plim- 

8 .  .. . . .- .. . . ' - . .  
tien de 18 prdaente Coarertioa. y oomprir ceux relatif8 &fr'~-gfi- 

:-+. .. h.< " 

ostien des l i t i q c ~ .  6er0nt so=i# L l a  Cour pc-atr da, ~ & t ~ m ; - -  
. --. . -. . r ,.: ., . 

.. , .r+; -b-. 

t e  raa t ionale . -. . . . .. . - ... 
-. -- . . .  '6 . . - 

Article 3'7. . . . .._ .. .*- . " 

Le pr6sente Content ion.  conforme eu Roto da 10 Sooi4t6 de$ 

a l!atians, ne sera pas iaterprdt4e corne restrri~r,ant 18 misriian de ml- 
l e -c i  de rgensrc, Lt tout  noncnt, i r e  reauree prtpres i ecnregardar ef- 

f icecenent 16 paix du molde. 

Article 3.. 
1 .- Le gresonte Sonvention acre r s t i f i ee  e t  1 '6ahanqe de8 

. 
r a  t if ics tians aura l i e u  à B a l q a d e .  

n i e  sere enrc.qistr4e au S e c r e t ~ r i ~ t  de l e  Socidte des 

I:e t ions. 

2 .- La Conve3t i o a  est çonclue pour une durde 6e uioq sas b 

compter de  le dcte  6e l l b o l ~ o ~ ~ e  d a 3  r~tific~tions. 

3.- Si elle 3 ' e e t  pcs  ddnonode s i x  nioie s u  moina avant l'ex- 

piration de ce t e r u e ,  elle deaelirei-a e 3  vigueur pour x e  nouvelle '6- 

r iode de c i q  us8 e t  ~ i ~ s i  de s u i t e ,  

4.- !iosobetrnt la d6uonrtietion ptir l'me d e s  ??autes Partiea 
contrectantes, les pro&durcs eiic~ep5es au monent de l ' e x n i r e t i o =  du 
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Le VICE-PRESIDENT, faisant fonction de président : Veuillez vous asseoir. La Cour se 

réunit maintenant pour le deuxième tour d'audiences dans les affaires concernant la Licéité de 

l'emploi de la force institutées par la Yougoslavie contre dix états défendeurs. 

En fonction des nouveaux moyens de compétence invoqués aujourd'hui dans les affaires 

contre la Belgique et les Pays-Bas, la Cour tient à informer les Parties qu'elle va donner sa 

considération à toutes observations de la part de la Belgique ou des Pays-Bas quant à l'admissibilité 

des moyens additionnels invoqués. 

C'est avec grand plaisir maintenant que je donne la parole à l'agent distingué de la Belgique, 

Mme Raymonde Foucart-Kleynen. 

J 

Mrs. FOUCART-KLEYNEN: Mr. President, Members of the Court. In order to respond to 

the grounds relied on by the Federal Republic of Yugoslavia, Maître Ergec, counsel for the 

Kingdom of Belgium, will first consider the argument that the Court allegedly has jurisdiction under 

the Convention on Conciliation, Judicial Settlement and Arbitration of 25 March 1930 between the 

Kingdom of Belgium and the Kingdom of Yugoslavia. 

Mr. President, Belgium could have asked for additional time to reply to an argument raised 

in extremis in a way that is completely unfair and in bad faith on the part of the Federal Republic 

of Yugoslavia. 

Out of respect for the Court, and not wishing to delay unduly proceedings which, according 
1 

to the applicant State, are urgent in character, we shall not do so. 

Maître Ergec will also summarize the arguments already presented in our defence relating to 

the legality of armed intervention for urgent humanitarian reasons. 

Finally, as regards the claimed status of the Federal Republic of Yugoslavia as a Member of 

the United Nations, Belgium would refer you to the decisions of organs of the United Nations and 

0 7 of organs of specialized international institutions1, which 1 have cited in my written submission; 

'Third supplementary report conceming the second report of the secretariat of the Governing Body of the 
International Labour Office, March 1993, 255th Session "Review of the decisions of the Goveming Body of the 
Intemational Labor Office"; Second supplementary report of the secretariat of the Governing Body of the Intemational 
Labor Office, March 1994, 259th Session "Review of the Decisions of the Goveming Body of the International Labor 
Office"; verbatim transcripts of the plenary sittings of the World Health Organization on 3 May 1993; resolution of the 
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these are sufficiently clear and unequivocal, in particular resolution 48/88 of the General Assembly 

of 20 December 1993. More specifically, recital 19 of that resolution expressly reaffirms 

resolution 47/1 of 22 December 1992 and requires member States and the Secretariat, in the spirit 

of that resolution, to bring to an end the de facto participation of Serbia and Montenegro in the 

work of the United Nations. 

With your permission, Mr. President, 1 will now cal1 on counsel for the Kingdom of Belgium, 

Maitre Ergec, to speak. Thank you for your kind attention. 

Le VICE-PRESIDENT, faisant fonction de président : Je vous remercie. Je vous en prie. 

Mr. ERGEC: Mr. President, Members of the Court, the Kingdom of Belgium wishes first 

to protest against this latest procedural manoeuvre by the Federal Republic of Yugoslavia, which 

today, shortly before the close of the hearing, submitted to the Court a new ground of jurisdiction. 

What is more, and above all, 1 would refer you here to Article 38, paragraph 2, of the Rules 

of Court, which provides: "The application shall specify as far as possible the legal grounds upon 

which the jurisdiction of the Court is said to be based." It follows clearly that it is unacceptable, 

as has happened here, to add a new ground in extremis supplementing an essential point in the 

arguments on the prima facie jurisdiction of the Court. Moreover, we may ask why the Federal 

Republic of Yugoslavia, which must be familiar with the treaties to which it claims to have 

succeeded, thought it unnecessary - contrary to the principle of the sound administration of justice 

and the provisions of Article 38 which 1 have just cited - to include this ground when filing its 

Application. 

Yet Yugoslavia had ample time to do this. 

This illustrates clearly the contempt shown by the Federal Republic of Yugoslavia not only 

for the respondent States but also for the Court. 

Council of Administration of the Universal Postal Union of 20 October 1998. 



The Kingdom of Belgium therefore asks the Court, primarily, to strike this ground from the 

O 8 proceedings. In the alternative, 1 would remind the Court that the Convention of 1930 confers 

jurisdiction - obviously - not on this Court but on the Permanent Court of International Justice. 

Mr. President, the Permanent Court no longer exists today. It is quite true that Article 37 of 

the Statute allows the International Court of Justice to substitute itself, to a certain extent, for the 

Permanent Court of International Justice, but this same Article 37 makes it clear that this is possible 

only where the States in dispute are also parties to the Statute of the Court, i.e., the International 

Court of Justice (see Charles Rousseau, Droit international public, Vol. 5, p. 445). 

Now Mr. President, Members of the Court, as has been amply demonstrated, the Federal 

1 
Republic of Yugoslavia is not a party to the Statute of the Court. It therefore follows that the 

bilateral Convention of 1930 does not constitute a sufficient ground of jurisdiction, even prima 

facie. 

In the further alternative, in relation to the Convention of 1930 relied on by the Federal 

Republic of Yugoslavia, the Kingdom of Belgium would remind you that, under the terms of that 

Convention, the role of the Permanent Court of International Justice is a subsidiary one. 

Article 4 provides: 

"Al1 disputes with regard to which the Parties are in conflict as to their 
respective rights shall be submitted for decision to the Permanent Court of International 
Justice, unless the parties agree in the rnanner hereinafter provided, to resort to an 
arbitral tribunal." (Emphasis added.) 

1 

Moreover, Articles 5, 6 and 7 of the Convention describe in a precise way a preliminary 

procedure of arbitration and conciliation. 

Yet the Federal Republic of Yugoslavia has instituted none of the procedures laid down by 

the Articles cited above. 

Having not done so, it has failed to use the preliminary procedures whose exhaustion is a 

necessary condition for seisin of the Permanent Court of International Justice. 

You can therefore derive no ground of jurisdiction, even prima facie, from this Convention. 

We have here yet another procedural device, intended to overcome Our irrefutable and 

unrefuted preliminary objections to the manifestly invalid character of the recognition by the Federal 
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O 9 Republic of Yugoslavia of the jurisdiction of the Court on the basis of Article 36, paragraph 2, of 

the Statute. 

Mr. President, 1 come now to the reply by my distinguished colleague, Professor Brownlie, 

to Our argument relating to the legality and the necessity of armed intervention by NATO. 

1 note first that he has said not one word about the doctrine of necessity, as developed by the 

Kingdom of Belgium. 

In relation to the notion of intervention on humanitarian grounds, Mr. Brownlie said that we 

had failed to cite any doctrinal support for Our stance. 

Here, at this point in the proceedings, are two: 

- Mario Bettati, "Intervention, ingérence ou assistance" (Revue trimestrielle des droits de l'homme, 

1994, p. 300ff.); 

- Silvio Marcus-Helmons, "Le droit d'intervenir, un corollaire des droits de l'homme?" (idem, 

1992, p. 470). 

Thank you for the Court's attention, Mr. President. 

Le VICE-PRESIDENT, faisant fonction de président : Je vous remercie. Ceci termine les 

conclusions de la Belgique par voie de réplique et la Cour va maintenant procéder à entendre les 

conclusions dans l'affaire Yugoslavie c. Canada. Le juge distingué ad hoc représentant la Belgique 

sera accompagné de la tribune et le juge distingué du Canada sera installé. La séance va reprendre 

dans quelques instants lorsque les aménagements nécessaires à la barre seront terminés. 

L'audience est levée à 15.15. 
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NO. 2455. - CONVENTION %OF CONCILIATION, JUDICIAL:SETTLEMENT 
AND ARBITRATION BET.WEEN BELGIUM . AND. THE KINGDOM , 

OF YUGOSLAVIA. SIGNED AT BELGRADE, MARCH 25, 1930. -. 

French oficiat te& commzcnicated by the Permanmt Delegate of the Kingdom of Yzcgoslavia amedted . 
to the League of Nations and the Bdgian Mànister for Foreign Agaiys. The registration of tkis 
Convention took place Sefitember 8, 1930. 

HIS MAJESTY THE KING OF YUGOSLAVIA and HIS MAJESTY THE KING OF THE BELGIANS, h 
view of the friendly relations happily existing between their respective nations ; 

Being sincerelv desirous of ensuring by peaceful procedure the settlement of any disputes whicb 
may arise between their countries ; 

Noting that rights established by treaties or arising out of international law must be respected 
by international courts ; 

Recognising that the rights of each State cannot be modified without its consent ; 

Considering that the faithful observance &der the auspices of the League of Nations, of peacefal 
procedure allows of the settlement of all international disputes ; 

Highly appreciating the recommendation made by the Assernbly of the  League of Nations in 
its Resolution of September 26, 1928, to all States, to conclude conventions for the peaceful 

. settlement of international disputes ; 
Have decided to achieve their'common aim by means of a convention, 'and have appointed as 

their Plenipotentiaries : 
HIS MAJESTY THE KING OF YUGOSLAVIA : 

M. Kosta KUMANUDI, Doctor of Laws, His Minister for Foreign *£€airs ad i w i m  ; 
Hrs MAJESTY THE KING OF THE BELGIANS : 

M. Adhémar DELCOIGNE, His Envoy Extraordinary and Minister Plenipotentiary in 
Yugoslavia ; 

Who, having deposited their full powers, found in good &d due form, have agreed upon the 
ii foilowing provisions : 
f 
2 CHAPTER 1. ?< 

P p' 
r.. '7 
., . .. Article I .  

k 1. Disputes of every kind which may arise between the High Contrading Parties and which 
it has not been possible to settle through the diplornatic dqmel shaii be mbmitted, under the 

if? 

Traduit par le SecrBtariat de la so&td des 1 Transiated by the Seu&riat of theLeague 
b% Nations, A titre d'information. 
?jr 

of Nations, for information. 
> The exchange of ratifications taok place at Belgrade, September 3, 1930. 
O 
tY. 
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conditions laid down in the present Convention, for judicial settlement or arbitration, preceded, 
according to circumstances, as a compulsory or optional measure, by recourse to the procedure of 
conciliation. 

2. This undertaking shall not apply to : 
(a) Disputes which arose prior to the conclusion of the present Convention ; 
( b )  Disputes concenllng questions which by international law are solely within the 

domestic juriçdiction of States ; 
(c) Disputes concerning the territorial status of the High Contracting Parties. 

3. Should a merence arise between the Parties as to whether a particular &pute cornes 
under one of the three above-mentioned exceptions, this prelirninary question shall at the request , 

of either Party be submitted to the Permanent Court of International Justice for its decision, without 
prejudice to the substance of the diçpute. 

Disputes-for the settlement of which a special procedure is laid down in other conventions in 
force between the High Contracting Parties shall be settled in conformity with the provisions of 
those conventions. If, however, the dispute is not settled by application of thi procedure, the 
provisions of .the present Convention concerning arbitration or judicial settlement shdl  apply. 

, .  . I. In the case of a dispute the occasion of which, according to the municipal iaw of one of the 
High Contracting Parties, falls within the cornpetence of the judicial or administrative authonties, 
the Paity in question may object to the dispute being submitted for settlement by the various 
~rocedureç laid down in the present Convention until a decision with final effect has been pronounced, 
@thin ... a reasonable time, by the comptent authority. 

2. In such a case, the Party which desires to resort to the procedures laid down in the present 
Convention must notify the other Party of its intention within a period of one year from the date 
of the above-mentioned decision. 

e 

CHAPTER II. 

AU disputes with regard to which the Parties are in confiict as to their respective rights shaU 
. &;Submitted for decision to the Permanent Court of International Justice d e s s  the Parties agree 
' in the manner hereinafter provided, to resort to an arbitral tribunal. 

It is uoderstood that the disputes referred to above indude in particdar tho& mentioned 
in Article 36 of the Statute l of the Permanent Court of International Justice. 

.-. - - 
1 Vol. VI, page379 ; V.1. XI, page 404 : Vol. XV, page goq ; Vol. XXIV. page i52 ; v&; XXVII, 

page 416 ; Vol. XXXIX, pqe  165 ; Vol. XLV, page 96 ; Vol. L, page 159 ; Vol. LIV. page 387 ; Vol. 
LXIX, page 70 ; Vol, LXXII, page 452 ; Vol. LXXVIII, page 435 ; Vol. LXXXVIII, page 272'; Vol. 
XCII, page 362 ; Vol. XCVI, page 180 ; Vol. C, page' 153 ; and Vol. CIV, page 492, of this Series: 
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If the Parties agree to submit the disputes mentioned in the preceding Article to an arbitral - 
tribunal, they shall draw up a special agreement in which they s h d  Specify the sabject of the i L 

J dispute, the arbitrators selecterl, and the procedure to be followed. In the absence of saffi6ent<, 
indications or parîiculars in the special agreement, the provisions of the Hag;ue Conventione of , 

i' 
t October 18, 1907. for the Pacific Settlement of International Disputes shaii apply so far as iS-= 
, necessq. If nothing is laid down in the special agreement as to the d e s  regarding the substance 

of the dispute to be followed by the arbitrators, the tribunal shaii apply the substanti~e d e s  
enumerated in Article 38 of the Statute of the Permanent Court of International Justice. 

, - .  : 

- - 
Article 6. 

. - ...<. 
i If .the Parties fail to agrLee concernhg the s p e d  ageement referred to in the preceding ~rticle: 
,: or fail to appoint arbitrators, either Party shall have the nght, on giving three months' notice, to : 

bring the dispute direct before the Permanent Court of International Justice by means of 
' 

application. .. 

.- . 

Article 7. 

I. In the case of the disputes mentioned in Article 4, before any procedure before the 
Permanent Court of International Justice or any other arbitral procedure, the Parties may by 
common consent, have recourse to the conciliation procedure provided for in the present Convention, 

2. In the event of recourse.to and failure of conciliation, neither Par@ may bring the dispute 
before the Permanent Court of International, Justice or caii for the appointment of the arbrtral 
tribunal referred to in Article 5 before the expiration of one month from the termination of the 
proceedings of the Conciliation Commission. 

Article 8. 

AU disputes between the Parties other than the disputes mentioned in Article 4 shall be 
. 'submitted obligatorily to a procedure of conciliation before they can fotm the subject of a settlement 
by arbitration. 

Article g. 

The disputes referred to in the preceding Article shali be submitted to a permanent or special 
Conciliation Commission constituted by the Parties. 

,\ 

. . .  
Article IO. . . . ._. 

On a request being made by either High Contracüng Party to .the. other, a permanent. 
Conciliation Commission shall be constituted within a period of six months. 

British and Foriiign State Papers, Vol. roo, page 293. 
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Artide II. 

Unless the Parties agree otherwise, the Conciliation Commission shall be constituted as follows : 

(1) The Commission shall consist of five members. The High Contracting Parties 
shall each nominate one cornmiçsioner, who may be chosen from arnong their respective 
nationals. The other three commissionners shall be appointed by agreernént from among 
the nationals of third Powers. These three commiss;oners m u t  be of dinerent na*nalities 
and must not be habitually resident in the territory nor be in the semice- of the Parties. 
The High Contracting Parties shall appoint the President of the Commission- from among 
them. 

(2) The commissioners shall be appointed for three years. They shall be re-eligible. 
The commissioners appointed jointly may be replaced during their term of office by 
agreement between the Parties. Either High Contracting Party may, moreover, at  +ny' 
time replace the cornmissioner whom it has appointed. Even if replaced, the cornmissioners- 
shall continue to exercise their functions until the termination of the work in hand. 

rlr 
(3) Vacancies which may occur as a result of death, resignation or any other cause: 

'shall be fiiied within the shortest possible tirne in the manner fked for the appointments. 

Article 12. 

If, when a dispute arises, no permanent Conciliation Commission appointed by the parti& is 
in existence, a special Commission shall be constituted for the examination of the dispute within 
a period of three months from the date on which a reqiiest is made by one of the Parties to the 
other Party. The a pointments shail be made in the manner laid down in the preceding Article, 
unless the Parties $ ecide other\NiSe. 

Article 13. 

I. If the appointment of the commissioners to be designated jointly is not made within the 
periods provided. for in Articles IO and 12, the making of the necessary appointments shall be 
entmted to a third Power, chosen by agreement between the Parties, or on reqtieçt of the Parties, 
to the President of. the Council of. the League of Nations. J 

2. If no agreement is reached on either of. these procedures, each Party shall designate a 
different Power, and the appointments shall be made in concert by the Powers thus chosen. 

3. If, within a @od of ,three mon*, these *O Powers have been unable to reach an 
aFeement, each of them shall subrnit a number of candidates equal to the number of members to 

. be appointed. It shaU then be decided by lot which of the candidates thus designated shall be 
appointed. 

I, Disputes shaU be brought before the Conciliation CommisSion by means of an ap lication 

or other of the Parties. 
P addressed to the President by the two Parties acting in agreement, or in defadt. thereo by one 

2. The applications, after giving a summary account of the subject of the dispute, shall 
contain the invitation to the Commission to  take a31 measures likely to lead to an amicable settlement. 

. ' . 3. If the application emanates from only one of the Parties, that Parîy shail notify the other 
Party thereof without delay. 
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Article 15. 

5 I. Within fifteen days from the date on which a dispute has been brought by either Party 
- before a permanent Conciliation Commission, either Party may replace its own commissioner, for 

the examination of the particular dispute, by a person possessing special competence in the matter. 

2. The Party making use of this right shall immediately notify the other Party.; the latter ' shail in such case be entitled to take similar action within fifteen days from the date on which it . 
received the notification. 

Article 16. 
r- - 

1. In the absence of agreement to the contrary between the Parties, the Conciliation. : 
Commission shail meet at  the seat of the League of Nations, or at any other place selected by itS . 

. President . 
2. The Commission may in al1 circumstances request the Seaetary-General of the I.eagne';i;:l 

of Nations to afford it his assistance. . _  , . .. 
.. . 

t - - 
Article 17. . . 

The work of the Conciliation Commission shall not be conducted in public d e s  a decision to . 
that effect is taken by the Commission with the consent of the Parties. 

Article 18. 

I. In the absence of agreement to the contrary between the. Parties, the Conciliation 
Commission shail lay d o m  its own procedure, which in any case must provide for both Parties 
being heard. In regard to enquiries, the Commission, unies it decides d o u s l y  to the contrary, 
shall act in accordance with the provisions of Part III of The Hague Convention of October 18, 
1907, for the Pacific Settlement of International Disputes. 

2. The Parties shaii be re esented before the Conciliation Commission by agents, whose duty 
shall be to act as intermediariesgtween them and the commission ; they -y, moreover, be assisted 
by counsel and experts appointed by them for that purpose .and may request that ail persons whose 
evidence appears to them desirable, shall be heard. 

3. The Commission, for its , shall be entitled to request oral explanations from the 
agents, counsel and experts of bo tg"' Parties, as weii as from aii persans it may think desirable to 
summon with the consent of their Governments. 

In the absence of agreement to the contrary between the Parties, the decisions of the Conciiiatim 
Commission shail be taken by a majonty vote and the Commission may only take decisions on . 
the substance of the dispute if al1 its members are present. 

Arttcle 20. 
. . 

The Parties undertake to facilitate the work of the Conciiiation commision and in parfidaf 
to supply it to the greatest possible extent with all relevant docnments and information, as well 
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as to use the means a t  their disposal to allow it to proceed in their temttosr and in accordance with 
their law to the sumrnoning and hearing of witnesses or experts and to visit the localities in question. 

-. 

Article 21. 

I. During the proceedings' of the Commission, each of the Commissioners shall receive 
emoluments the arnount of which shall be fixed by agreement between the Parties, each of which 
shall contribute an equal share. 

2. The general expenses arising out of the working of the Commission shail be divided in the 
sarne manner. 

I. The task of the Conciliation Commission shall be to elucidate the questions in dispute, to 
collect with that object al1 necessary information by means of enquiry or otherwise, and to endeavour 
to bring the Parties to an agreement. It may, after the case has been exarnined, inform the Parties 
of the tenns of settlement which seem suitable to it, and lay dawn the period within which they are 
to make their decision. 

2. At the close of its proceedings, the Commission s h d  draw up a procès-verbal stating, as 
the case may be, either that the Parties have come to an agreement and, if need arises, the t m s  
of the agreement, or that it has been impossible to effect a settlement. No mention shall be made 
in the @ocès-verbal of whether the Commission's decisions were taken unanimously or by a majority 
vote. - 

. 3. The proceedings of the Commission must, unless the Parties otherwise agree, be tenninated 
within six months from the date on which the Commission s h d  have been given cognisance of 
the dispute. 

Article 23. 

The Commission's procès-verbal shali be cornmunicated without delay to the Parties. The 
Parties shail decide whether it shall be published. 

w 
CHAPTER IV. 

I. If the Parties have not reached an agreement within a month from the tennination of 
the work of the Conciliation Commission, the question may, if the Parties agree, be brought before 
an arbitral tribunal. 

2. In such case the :arbitral tribunal shd ,  in the absence of agreement to the contrary 
between the Parties, be constituted in the manner indicated below. 

The arbitral tribunal shall consist of five members. The Parties shall each nominate one 
member, who rnay be chosen from among their respective nationals. The other two arbitrators and 
the umpire shaii be chosen by common agreement from among the nationals of third Powers. They 
No. i .+55 . . 
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must be of different nationalities and must not be habitdy.r&ident . . m,tk territory nor be in the 
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Article 26. 

I. If the appointment of the members of the arbitral tribunal is n.ot,xna.de within a period of 
- three months from the date on which one of the Parties requested the other constitute as 

arbitral tribunal, a third Power, chosen by agreement between the Partiës, requested to- 
make the necessary appointments. - -.: - .. .-. 

2. If no agreement is rea+ed on this point, each Party shail- d W t +  a different Power, 
and the appointments shall be made in concert by the Powers thus chosen. - - - . ,  - ,- - - .  

3. If, within a period of three months. the Powers so chosen have been unable th r d  an 
agreement, the necessary appointments shaU be made by the President of the Permanent Cou$ of 
International Justice. If the latter iç prevented from acting or is a national of one of. the Parties, the 
appointments s h d  be made by the Vice-President. If the latter is prevented fiom-ading or is ar 
national of one of the Parties, the appointments shall be made by the oldest member of the Court 
who is not a national of either Party. ,.. - 

Article 27. 
- 

Vacancies which may occur as a result of death, resignation or any 0th- cause shall be f i l l e  
within the shortest possible lime in the manner Gxed for the appointments. ., 

. . 

The Parties shall draw up a special agreement determining the subject of - the dispute'and the 
procediire to be followed. 

Article 29. 

In the absence of sufficient indications or particulars in the s cial agreement regarding 
the points referred to in the precedmg Article, the provisions of the 8 ague Convention of October 
18, 1907, for the Pacific Settlèment of International Disputes shall apply so far as is necessary . 

Faiiing the conclusion of a special agreement within a period of three rnonths £rom the &te 
on which the Tribunal was constituted, the dispute shall be brought before the Tribunal by an 
application by one or other Party. 

Article 31. 

If nothing is laid down in the special agreement or no special agreement has been made, the 
Tribunal shall apply the rules in regard to the substance of the dispute indicated in Article 38 of 
the Statute of the Permanent Court of International Justice. If there are no such rules applicable 
to the dispute, the Tribunal s h d  decide ex aequo et b w .  

If, upoii the expiration of the month following the termination of the work of the Conciliation 
Commission, thé Parties have not agreed, m conformi9 with Article 24 above, to bring the dispute 
before an arbitral tribunal, the dispute shall be settled in confonnity with the provisions of Article.15 
of the Covenant of the League of Nations. 
No. -2455 
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Article 33. 

I. In all cases where a dispute foms the object of arbitration or iudicial procedure, and in 
~articular if the question on which the Parties differ arises out of acts already committed or on the 
)oint of being committed, the Permanent Court of International Justice acting in accordancewith 
irticle 41 of its Statute, or the arbitral tribunal, shall indicate within.the shortest possible tune the 
?rovisional measures to be adopted. The Parties shaU be bound to comply therewith. 

2. If the dispute is brought before the Commission, the latter may recommend to the Parties 
:he provisional measures it considers suitable. 

The Parties undertake to abstain from all measures likely to react prejudicidy upon the 
:xecution of the judiciai or arbitral decision or upon the arrangements proposed by the Conciliation 
:omrnission and, in general, to abstain from any sort of action whatsoever which may aggravate 
)r extend the dispute. 

If, in a judicial sentence or arbitral awGd, it is stated that a decision given or a measure 
njoùied by a court of law or any other authonty of one of the Parties to the dis ute iç wholly or 
n part contrary to international law, and if the constitutional law of that Party c f  oes not permit or 
inly partially permits of the consequences of the decision or measure in question being annuiied. the 
3gh Contracting Parties agree that the judicial sentence or arbitral award çhall grant the injured . 
'arty equitable satisfaction. 

I. The present Convention shaii be applicable as between the High Contrackg Parties even 
hough a third Power has an interest in the dispute. J 

2. The Parties may, by common consent, invite a third Power to intervene in the conciliation 
rocedure. 

3. In the judicial procedure or arbitration, if a third Power considers that it can claim an 
iterest of a legal nature in a dispute, it may submit to the Permanent Court of International 
ustice or to the arbitrai tribunal a request to intervene as a third party. 

The Court or the Tribunal shaii decide. 
4. Whenever the construction of a convention to which States other than those concerned in 

he case are parties is in question, the Registrar of the Permanent Court of International Justice 
r the arbitral tribunal shaU notiiy aii such States forthwith. 

Every State so notified has the right to intervene in the proceedings ; but if it uses this nght, 
le construction given by the decision will be binding upon it. 

Article 36. 

Disputes relating to the interpretation or application of the present Convention, including those 
mcenùng the classification of disputes, shail be submitted to the Permanent Court of International 
ustice. 
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Article 37: . I .  

- The present Convention.whîch is in confoxmity with the Covenimt~of :the League of Nationi; 
shall not be interpreted as r d d i n g  the duty of the League to take at any @me whatever action. 
may be deemed wise and effectuai to safeguard the peace of the world. - ' . . 

- . . . .  

. , 

1. The present Convention shall be ratified and the exchange of ratifications shall take pl-. 
at Belgrade. - .. . 

It shail be registered at the Secretariat of the League of Nations. - - 

2. The Convéntion dwll be concluded for a period of £ive years dating from the exchange of 
ratifications. 

3. If it has not been denounced at le& six months before the e iration of this period, it 
s h d  remaib in force for a M e r  period of five y-, and similarly thers*: 

4. Notwithstanding denonûation by either High 6ntradiq Party, all proceedings begun at 
the time of expiration of the m e n t  period of the Convention shall be pursued unta they reach their 
normal conclusion. . -  

In faith whereof, the above-mentioned Plenipotenüaries have si& the iresent Convention. 

Done in duplicate at Belgrade, on March the twenty-fifth, 'one thou;apd nine hundred and 
thirty. 

. (L. S.) (Signed) A. DELCOIGNE. 
(L. S . )  (Signed) Dr. K .  KUMANUDI: 


