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THE REPUBLIC OF UGANDA
NGURDOTO-TANZANIA AGREEMENT
BETWEEN
THE DEMOCRATIC REPUBLIC OF CONGO
AND
THE REPUBLIC OF UGANDA
ON
BILATERAL COOPERATION

Preamble

This Agreement is made between the Democratic Republic of Congo (the DRC)
and the Republic of Uganda (hereinafter referred to jointly as the Parties).

CONSIDERING that the common cultural heritage and shared natural resources
in the two countries offer enormous opportunities and strengths for the pursuit of
stability and prosperity;

| RECALLING the Agreetmrient establishing a Joint Permanent Commission of
Cooperation, 1986 between the two countries; the Agreement of Cooperation for
the Exploration of Hydrocarbons and Exploitation of Common Fields, June 1980
and the Luanda Agreement on Cooperation and Normalization of Relations,

September 2002; .
FURTHER RECALLING the Lusaka Ceasefire Agreement of July 1999, the

Tripartite Agreement, October 2003; the Principles of Good Neighbourly
Relations and Cooperation, September 2003, the Pact for Security, Stability and
Development in the Great Lakes Region, December 2006, the United Nations
Charter and the Constitutive Act of the African Unlon;

REAFFIRMING their commitment to the letter and spirit of the sald instruments;

REGRETTING the violent incidents, some Involving loss of life, that have recently
taken pjace along the common border;

DETERMINED to prométe social, cuitural, eé.onomlc, and political c.ooperation in
order to achleve peace, security and prosperity,

-

(F/{; The Parties hereby agree as follows:
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CHAPTER I: DEFENCE AND SECURITY
Article 1
Negative Forces

The Parties undertake to strengthen bilateral efforts to eliminate all negative
forces operating from the two countries, particularly for Uganda, the Lord's
Resistance Army (LRA), the Allied Democratic Alllance (ADF), the People's
Redemption Army (PRA), and the National Liberation Army of Uganda (NALU)
and for DRC, Forces Armees du Peuple Congolais (FAPC) of Jerome Kakwavu,
Mouvement Revolutionaire Congolais (MRC) of Bwambale Kakolele, CNDP of
Laurent Nkunda. To this end, the Parties agree that:

(a) the process of apprehension, disarmament, demobilization, repatriation,
resettlement and reintegration (DDRRR) of persons In the negative forces
referred to above, shall, within 90 days from the date of this Agreement, be
demonstrably undertaken in either country, respectively, The foregoing may
be achieved through joint military operations in concert with MONUC. The
Parties shall deny sanctuary to any person opposed to DDRRR,

(b) .The Government of the DRC shall formulate an gction plan to neutralize the
negative forces, particularly the LRA and ADF, which shall become effective
by January 2008;

(c) the Joint Verification Mechanism already existing between Parties shall be
strengthened by opening liaison offices in the towns Aba, Beni, Bunia,
Kinshasa, Fort Portal, Arua, Kisoro, Kanungu and Kampala;

(d) the decisions reached In previous bilateral meetings with regard to the
negative forces but have not been implemented -shall be implemented within
three months from the date of this Agreement and future Joint decisions shall
be implemented without delay;

(e) there shall be meetings of Ministers of Defence and Sécurtty and thelr
Permanent Secretaries at least twicera year to review progress In this
respect. These meetings shall be preceded by those of Chiefs of Defence

—  Forces and Chiefs of Military Intelligence, which shall be held at least once a

-

% :
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year. In addition, there shall be meetlngé-di;- Reglonal Commanders as well as
those of local political leaders every month;

(f) Atthe Tripartite Plus One meeting scheduled to take place In Kampala, the

Government of Uganda shall support a proposal by the DRC to ensure the .
successful Integration of the DRC national army, dlsarmament of the *

Interahamwe and other negative forces and the Joint pacification, by MONUC

and the DRC national army. of areas in North KIVU currently affected by

hostilities. :

Article 2
Settlement and Rapatrlatlon of Rafugees

The Parties agree to set up a Tripartite Commission on Refugees involving the
Govemment of the Democratic Republic of the Congo, the Government of the
Republic of Uganda and the United Nations High Commission for Refugaes in
the last quarter of 2007 with a view to ensuring that:

(a) refugees _ar.e. settled away at least 150 km from the commen border, as
required by International Instruments governing refugees;

(b) refugees are sensitized about the situation pertaining in thelr countries;
(c) r'efugees are repatriated once the conditions that éompelle'd them to flee their
countries improve inaccordance with international rules governing refugees.
Article 3
Border Demarcation and Security

(1) The Parties reaffirm their commitment to respect the principle of
Inviolabllity of borders as Inherited from the colonlal powers, - -

(2) The Partles agree fo the Joint re-marking, where necessary, of the
Intemnational boundary between the two countres as deflned in the
Agreement between the United Kingdom and Belglum Respecting
Boundaries in East Africa (Mt, Sabinio to the Congo-Nile Watershed) of

e=y
B,
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3™ February 1915 and itS annexes as recognised under the Charter of the
Organisation of African Unity and its successor, the Constitutive Act of the
African Union.

(3) The Parties agree to set up a joint team of experts within one month from
the date of this Agreement to ‘'work out the modalities of carrying out the
task in (2) above. The joint team may co-opt any persen or persons from
any country or body as it may be deemed necessary.

(4) The parties agree that upon being constituted, In remarking the
intemational boundary, the Joint committee shall glve priority to Rukwanzi
island and In the territory of Mahagl, particularly the areas of Uriwo,
Anzida/Panzuru, Angiero, Pagira and Pamitu; and In the territory of Aru

the border of Vura.,

(5) The Parties agree that Rukwanzi island and Mahagi',-particularly the areas
of Uriwo, Anzida/Panzuru, Anglero, Pagira and Pamitu shall be
immediately demilitarized. '

(6) The Parties further agree that the DRC administration on Rukwanzl island
shall remain In place for one month from the date of this Agreement and
durino that month. it shall sensitiza tha resident nonulation about this
aspect of the Agreement. Immediately after the said one month, Uganda
shall appoint a co-administrator to jointly administer the Island with the
DRC administrator, and post police personnel equal In number to those
stationed by the DRC on the Island to maintain civil order.

(7) The Parties agree to ensure that the existing mechanism under which
regular joint border meetings are held alternately on both sides of the
border involving local political leaders, military commanders and other
technical officials as well as central government representatives shall have
the responsibility of monitoring and ensuring the implementation of the
provisions of (5) and (6) abave,



CHAPTER II: ECONOMIC COOPERATION
Article 4 '

Management of Trans-boundary Resources and Regularization of Cross-

(1)

(2)

border Trade In Minerals

The Parties agree to ensure and facilitate cooperation In all economie
fields of common interest, particularly the use and management of trans-
boundary living resources. To this end, the Partles agree to convene a
sesslon of the Joint Permanent Commission of Cooperation In Uganda in
December, 2007 for the purpose of exploring ways of harmonising and
adopting best practices for preserving trans-boundary resources such as
crops, animals, fisheries, forests and national parks, for mutual benefit.

The Parties reiterate their commitment to cooperate in the exploration of
trans-boundary hydrocarbons and in the exploitation of trans-boundary
fields. To this end, the Partles agree that: >

(8) .where &n-oll field is found to straddle their common border, the
Partles shall Jointly explore and explolt that field and propertionately
share the costs and proceeds In accordance with the principle of
unitisation. The respective Ministers responsible for the oll sector
shall meet within one month from the date of this Agreement to
dellberate and agree on the detailed madalities In this regard;

(b)  they shall within three manths from the date of this Agreement
attach petroleumn experts In thelr r%s who will,
under a framework to be agreed upon een the es, observe
petroleumn exploration activities on each other’s side of the border;

() they shall ‘continue to exchange Iinformation, experience and
expertise  In petroleum matters; .

(d) -the Damécratic Republic of- Congo shall enhance Petroleum
exploration In the Albertine basin as soon as possible to enable the
Parties identify and evaluate trans-boundary fields; «

(e) the DRC Government shall send a team of experts within one

month from the date of this Agreement to visit areas where oil has
been discovered near the commeon border.

Ay
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Exploration of Hydrocarbons and Exploitation of Common Flelds,
23 June 1890 with a vlew to Improving and strengthening Iit.

The Parties undertake to ensure the following in order to enhance
economic cooperation and trade regularisation:

(a) the conclusion of an agreement for mutual assistance in Customs
matters for preventive research and rep res§ron of illegal activities;

(b) setting up a common project to fight illegal trade and fraudulent
networks in minerals, starting within 90 days;

(c) the establishment of a reglonal gold trade ceptre and refinery in the
Democratic Republic of Congo, starting within 30 days;

(d) the enhancement of exchange of information by the respective
mine surveillance authorities; .

(e) active participation in the Traceability Group In the Great Lakes
Region.

(f) the-signing of an Agreement between the two countries' Ministries
responsible for Minerals, on economic and technical cooperation in
the sectors of gealogy, mines and steel, within 30 days.

Article 5
Development of Cross-border Infrastructure and Trading in Electricity

The Partles agree that thelr respective Ministers responsible for
infrastructure shall convene, In the framework of the session of the Jeint
Permanent Commisslon scheduled for December 2007 in Uganda, meet

v to work out, modalities for developing road, rail and water transport
infrastructure linking the two countries;

The Parties agree to conclude an Agresment for cooperation In the
interconnection of thelr respective power grids in the framework of the Nile
Basin Initiative through, among others, extending the 132 kv transmission
line from Kasese (Uganda) to provide electricity for the areas of Beni-
Butembo-Rutchuru in the Democratic Republic of the Congo.

,ﬁ?\.
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THE REPUBLIC OF UGANDA

i (3) The Parties agree to jointly undertake studies on the project In (2) above
which will be reinforced by the electriclty generatlon project on River
Semliki. Their respective Ministdes responsible for energy and their
energy distribution companies should meet within one month in Kampala,
Uganda, to study modalities for implementing this project.

CHAPTER llI: POLITICAL AND DIPLOMATIC
COOPERATION
Article 6
Normalization and Strengthening of Bilateral Relations

The Parties agree to normalize and strengthen their bilateral relations by, among
othars

(a)  reviving the activities of Joint Permanent Commission of
cooperation which should hold its next session in December, 2007

In Uganda to review what has been done or has not been done
Aurdng tha laet 1N yaare Af lte Inarthity and rarnmmend ways af
ensuring a solid foundation for future bilateral cooperation;

(b) upgradiné thelr diplomatjc representation to ambassadorial level; W

(¢)  holding an annual summit of the Heads of State of the
Parties to be held alternately on each Party’s territory, or wherever
they may decide.
Article 7
Claims
(1) The Partles agree to form, with each Party nominating not more than three
members, an ad hoc joint technical team to study and advise the respective
Ministers of Foreign Affairs on matters relating to: §

(a) claims by the Embassy of the DRC in Kampala in connection with:

gsu () plot 25 A Elizabeth Avenue, Kololo which is a subject of a dispute
(* invelving a Ugandan national; and

.j%.
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: (i) three villas on Acacia Rd No,7B, Mbuya No.14 and Bugolobi No,12
| which were auctioned due to the Embassy’s indebtedness.

(b)  aclaim of outstanding payment of US$1 million for services
rendered by M/s Uganda Air Cargo to the DRC Government,

(2) The ]ofnt team in (1) abave shall report its findings wlthm one month from the
date of this Agreement.

| \ Article 8
i! "k..,’.:' " Implementation of the Judgment of the International Court of Justice (ICJ)
' The Parties agree to constitute, with each Paﬁy nominating ‘not more than 7
! members, an ad hoc committee to 'study the ICJ judgment in the Case
, Conceming Armed Activities on the DRC Termitory (DRC v Uganda) and
i recommend to the'JPC modalities of implementing its orders on the question of

Reparations. ;
| CHAPTER IV: GENERAL PROVISIONS \W
| Articles - : Vi

" Amendment :
. This Agreement may be amended or revised with the written consent of
A + the Partles.
L
Article 10
Dispute Resolution
Any dispute between the Parties to this Agreement relating to
the Interpretation and application shall be tesolved amicably.
Gnts
g )

%ﬁ
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Article 11
_ Date of Effectiveness
This Agreement takes effect upon signature by the Parties.

IN WITNESS WHEREOF the Parﬁes have signed this Agreement at
NGURDOTO on this 8" day of the month of September in the year 2007 in
English and French, both texts belng equally authentic.

H E \ owari Kaguta Musavsni

p g
PRESIDENT OF THE DEMOCRATIC PRESIDENT OF THE
REPUBLIC OF THE CONGO REPUBLIC OF UGANDA

i " WITNESSED BY:

W

AT

fnadane eay

H E Jakaya M;'isho Kikwete .
PRESIDENT OF THE UNITED REPUBLIC TANZANIA

-
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Joint Communiqué Issued by the Democratic Republic of the Congo and the Republic of Uganda
Held on 4th August 2016, at Mweya Safari Lodge, Kasese District, Uganda (4 Aug. 2016)
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Loss of Uganda Government Property at Uganda’s Embassy, Kinshasa






Annex 3

UCM ANNEX 92
LOSS OF UGANDA GOVERNMENT PROPERTY AT UGANDA EMBASSY,
KINSHASA
ITEM PARTICULARS QTY UNITPRICE | TOTAL PRICE
(US S) )
A. PREMISES ; L2
Official Residence for Ambussador
ol A Double-storeyed Building with a
perimeter wall ( newly renovated), siuated at
12, Avenue de [" zone de Y
g reme s} Opgaely R Goniby 1 2,000,000 2,000,000
0z Chancery with two detached buildings (three-
yed and double storeyed) with a peri
wall situated at 17, Avenue Tombalbaye/Avenue
de Tra Kinshasa 1 3,000,000 3,000,000
- B. VEHICLES "
03 A Mercedes Benz 240E(one-week old at the 1 45,000 45,000
time ol evacuarion)
04 A Mercedes Benz 2805 ( in perfect condition) 1 25,000 25,000
C. Furniture at the Official Residence and
Officers' Houses
S Settces (Ser) 5,000 15,000
6 Easy Chairs (Set 2,000 14,000
7 Wing Chairs 600 1,200
08 Dinning Chairs 60 200 12,000
(3] Elbow Chairs 2 600 1,200
) Single Chairs 15 200 3,000
lstered Dressing Chair 1 350 350
2 Bedroom Chairs 10 300 3,000
3 Lang Chairs 800 1,600
4 Writing Chairs 300 1,500
Divans (Sets _5,000 30,000
6 Curtains (Pairs) 60 400 24,000
7 Curtains Boxes 30 100 ,000
i Curtains Rails 60 50 ,000
19 Ordinary Tables 17 150 350
(20| Coffee Sets 16 500
21 Dinning Tables 2,000 1 ;%
22 Carving Tables 350 2,100
23 Dressing Tables 1,500 7,500
% Side Tables 200 00
25| Nests of Tables (Sei) __ 400 ,000
26 Occasional Tables [ 1200 _ 4,800
27 Trolleys 6 450 2,700
28 Sofa Chairs (Sets) [ 2,500 15,000
29 Double Beds 15 3000 | 45000 |
30 Teble Flaps 50 100
31| Flag Sund 300 600°
32 Flag Mast 500 500
33 27 4,000 108,000
4 %ﬁl Desks 5 1,000 5,000
s [ Capes ) 700w 40 68000 |
6 Sidebcards 7,000 42,000
37 Dressing Chests 900 ,800 |
38 Headboards 1,500 9000 |
39 Bedside Lockers a2 300 126,000
40 Standard Lamps 12 200 2,400




4 Budside Lamps 6 T 100 2600 ]
& l.amp Shades 12 50 s |
[ Chsts of Drawers 6 350 2100 |
44 Bedside Rus 32 150 4800 |
45 Welsh Dressers 2 4,000 8,000
46 W, 16 1,500 24.000
vt ; 150 —
C_‘E oards 800 ] i
49 Bedside Cabinets 300 —g-.%“
50 Book Cases 3 1,500 7,500
51 Meatresses 15 800 12,000 |
52 Pillows 42 ==} 2000 |
53 Ash Trays 20 10 200
54 Waste Boskets 30 10 o0 |
Dust Bins 1 20 220
5 Portraits 7 500 3,500
E _Art Crafts 70 500 35,000
S Flags (Standard) 3 50 50
59 Maps 3 50 650
60 Bathroom Curtains 4 200 2,800
6 Bathroom Mirrors 4 70 980
6 Bathrooms Mats (Sets) 4 150 21,000
63 Door Mats 0 30 500
64 roning Boards 3 70 350
65 Sundry Trems Various - 2,000
D. FURNITURE AT CHANCERY
66 Executive Desks [ 2,000 8,000
67 Executive Chairs 3 500 000
68 Side Drawers 5 200 000
69 Sofa Chairs { Sets 7 2,500 17,500
70 Easi Chairs iSets) 2,000 6,000
7 Coffee Seis ] 400 2,800
72 Ordinary Tables 4 150 600
3 Ordinary Chairs 14 50 700
4 Side Tables 4 %0 320
] Nests of Tables (Sets) 2 400 800
76 Carpets (m*) _ 500 a0 20,000
77 Sideboards 2 7,000 14,000
78 Lamps 2nd Lamp Sheds 4 250 1,000
79 Filing Cabinets 14 200 2,800
80 Trolleys 450 900
81 Secretarial Desks F 1,500 3,000
82 Seeretarial Chairs 300 600
83 Long table 500 500
a Stools 30 150
RS C rds 4 800 3,200
86 Book Shelves L 1.500 6,000
87 Ash Trays 0 10 100
38 Waste Baskets 0 10 100
39 Dust Bins 2 20 40
90 Pormrails 6 500 1,000
91 Art Crafis 20 500 10,000
] Flags 100 100
Flzm Mast 500 500
4 Table Flags 50 50
95 Sales 4,000 E000 |
9% Curtains (Pairs) 20 400 8000 |
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97 Curtnins Boxes | Y I [ e S F T
98 Curiain Reils 20 C et R
99 Douor Mats 2 30 60
100 Maps [ 50 a0 |
101 Su items various - 2,000
E. OFFICE AND OTHER EQUIPMENT AT -
CHANCERY k
102 | Computers : 2,000 4.000
03 Prinlers 700 1.400
104 Photocopier 15,000 15,000
105 Fax Machine 1,500 1,500
: 106 Television 1@60 1,500
107 Video Recorder 70 700
108 Radio 1,200 1,200
109 | Refrigerator : 800 1,600 |
| 110 | Cooker 800 800
Vacuum Cleaners 500 500
Tel Switch Board 12,000 12,000
Shredders 4 350 1,400 |
4 Fans 10 150 ,500
Air Conditioners 6 250
Punches E 10 S0
Staplers 5 10 50
8 Heaters (Water) 2 300 600
9 Gardening Tools Assoriment - 300
20 Car Tools Assortment * 1,000
Lawn Mower 450 450
2 Typewriters 300 900
23 Tea Set 100 100
124 Coffee Set 100 100
125 | Trays 3 20 60
126 Cutle Various - 300
127 Sundry Equipment various - 1,500
F. HOUSEHOLD AND OTHER
EQUIPMENT AT THE OFFICIAL
RESIDENCE AND OFFICERS'HOUSES
(128 | Refrigerators ] 1,000 7,000
129 | Freezers 2 800 600
3 Cookers 7 800 600
13 Televisions F 1,500 ,000
13 Video Recorders 700 400
13 crowave 400 400
13 TV Racks 175 350
35 | Kitchen Chef 1,500 1,500
[ Lawn Mower 450 450
Fans : 20 150 ,000
138 Alr Conditioners 22 250 ,500
139 | Vacuum Cleaners 5 500 ,500 |
40 | Gardening Tools _Assortment = 600
41 Heaters i%ﬂrr) [ 300 _1,800
(142 Radio 1,200 2,400
[ 143 Flat Irons 100 500
44 Kentles 50 250
4 Flasks 10 25 250
4 B Glassss L 72
| 14 Glasses 4 2
48 Ligueur Glasses 4 72
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F_ 49 Claret Glagses 24 | E '3
30 Tumblers 5 1 272
51 Glass Buner Dishes 6 h 5 30
| 152 Table Forks (DO 10 24 40
| 155 Table Knives  (DOZ 10 24 240
54 Tzble Spoons (DO 10 24 240
53| Soup Spoons _(DOZ) _~ 10 24 240
56| Dessert Spoons (DOZ) 10 2 260
| 157 Dessert Forks (DOZ) 10 24 240
| 158 Tea § iz 24 240
| 159 Coffee 5 (DOZ 24 240
60 Fish Faters  (DOZ) 24 40
61 Sauce Ladles [H 5 0]
162 Sugar Ton 6 3 18
| 163 Beef Carvers 2 10
&4 Cheese Knives 5 24 20
[165__| Grape Fruit Spoons (DOZ) 5 24 20
66 Meat Plate {Chin 10 3 50
67 Pudding Plates _ (DOZ) 10 24 140
| 168 Cheese Plates (DOZ) 5 24 20
| 169 Plates (DOZ) [1] 24 240
70 SoupPlales  (DOZ) 0 a0 00
1 Dishes 40 30 1,200
12 Sauce Boats and Stands (Sets) 20 120
13 Vegetable Tureens and Covers 20 120
| 174 Electric Washing Machines 800 200
175 Saucepans for Electric Stove 40 1 600
76 Milk Saucepans for Electric Stove (Sets) 6 4 240
77 Cream Bowls [ 21 20
| 178 Tea Cups and Saucers (China) (DOZ) 1 100 1,000
79 Tea Plates (DOZ) 1 30 300
80 Coffee Cups and Saucers (DOZ) ] 100 1,000
8l Sugar Bowls [: 5 30
| 182 Dish Washers 550 3
83 Salad Bowls 7 20 4
34 Trays 12 20 I
83 Soup Bowls 10 24 24
86 Spatulas B 10 80
| 187 Potato Mashers 6 5
88 Straincr Spoons [ 3
(189 | Sandwich Machine a0 :
90 Sausage Tins E
19 Bun Tins
92 Cake Trays
93 Beking Tins
94 Biscuir Tins
95 Cake Tins, L L
[ Toilet Brush Holders 11 2
7 Linen Boxes f 30
8 Fruit Sets 2 50
9 Table Clothes 4 60
0 _(DO%). [ 15
tJugs = P = =
- ters — 2 2
| 203 Epg Beaters 50
| 204 Omelette Pens 20
| 205 Du. 10
| fﬁs Tea Pots 20




= TN e

———

[207 | Coffec Pots § 20 50
| 208 Water Jugs 10 15 50
209 lee Buckets and Tongs 6 30 80
210 Vase Cuts 10 20 200
2 Soup Cups and Saucers (DOZ) 10 24 240
2 DBasins 5 10
2 Canister Racks 2 10
214 Kitchen Knives 20 a0
21 Pedal Bins 18
21 Glass Jars 40
217 Buckets 10
[218__| Brushes is 15
219 Rolling Pins 5 2 10
20| Mops 20 2 40
221 Chopping Boards 6 15 90
222 Brooms 20 60
223 Can Openers [ 12
224 Strainers 7 14
223 Tea Snainers 7
226 Oval Plates (DOZ! 30 60
m Casseroles (DOZ) 20 40
228 Roasters 2 50 100
229 | Beverage Openers (Assortmen) - 2 2
23 ugs 10 ] 50
23] Servicing Mats (DO [ 15 60
232 Cockmil Mats (DOZ) 5 40
233 Towels 180 180
234 Blankets 2 200 1500
235 Sundry Household items Assorted - .
G. DOCUMENTS AT THE CHANCERY
236 | Confidential Files = = Priceless
237 Open files - - Priceless
238 Dooks - - Priceless
239 Agrecments - > Priceless
240 Titles - & Priceless
241 Certificates - - Priceless
242 Printed Materials = - Priceless
243 | Inventorics = 3 Priceless
244 Registers = F Priceless
245 Passpoits for renewal 5 - Priceless
246 Archives - - Priceless
247 Sundry documents 4 - * Priceless
H. SUPPLIES AT THE CHANCERY AND
OFFICIAL RESIDENCE
248 An assorment of detergents and other Cleaning
Materials % - - 3,000
249 10,000
250 | Beverages and related Office Sundry Supplies =5 = 3,000
251 Flags (DOZ) - standard - n 600
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1. PRIVATE PROPERTY AT THE

OFFICIAL RESTDENCE
252 Computers for Uganda Airlines ] 2,000 4,000
| 253 Printers 600 4200
254 Fax Machine 1,600 601
255 File and Document - - Priceless
256 Nissan Saloon Car belonging 1o a Ugandan 1 12,000 12,000
Siicades B O Vel T DTS i 0
257 toa 20,000
258 | Mazda Saloon Car belonging to 2 Ugandan ] o0 11,000 |
PROPERTY LOOTED FROM
DIPLOMATS IN KINSHASA MISSION-
DRC
J. COS KAMANDA BATARINGAYA (DR)
259 One Brand New Nissan vehicle ] 38,000 38,000
260 Twa New leather sofa sets 5,000 10,000
261 One Freezer .800 ,800
262 One Music System 6,000 5,000
263 One Cooker 1,000 ,000
264 Clothing (10 suits, 13 shins, 8§ rousers 3 night
dresses, shorts, socks, ties . 13,000 13,000
265 Beddings (2 mattresses, 8 palrs of bedsheets, 4
bed covers, lowels a . 2,000
266 4 suitcases, 2 travelling bags and one brief case * 1,700 1,700
267 Sets of tables (glass) 3 - 2,000
K. HENRY PICHO-OKELLO
268 Brand new Lap-top computer complete with its
components, stabiliser and electric wire
conncctions etc 1 3,500 3,500
269 Brand new portable office organiser 1 300 300
270 Brand new Camera with zooming lens 1 S0 50
271 Clothing: (8 suits, 16 shirts, 6 trousers, 2
sleeping clothes, 2 bath robes, 12 silk-ties, socks
hankies etc) - N 5,620
m 4 pairs of shoes and 2 pairs of sandals - - 450
1273 Bedding: 8 pairs of bed-sheets, 3 bed covers, 4 5 - 1,190
| complete set of towels, 3 mosquilo ncts)
274 2 suit cases, | ravelling bad & - 350
L. M. KEDIS1
275 hold property/furniture - - 4,500
e — ey o —— = )
7 othes - = 3,000
278 Fax Machi 1 -200 200
279 Decoder . 2,000 ,000
280 Video Recorder ,500 1,500
281 TV 900 900
282 Music System 1,200 1,200

M. BAMUTURAKI K. RICHARD
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284 | One Deep Freezer/Fridge Worth f==3 1,200 1,200
285 Onc Computer (Pancard: Model April, 1997 | e
8 with all its Comp namely UPS,
Printer/Fax (Canon: 5 In one(, stabiliscr, wire
connections eic...  °

One TV Worth

| One Video Deck Worth
288 Radio Worth
289 One Cooker Worth
Household property such as clothes, cutlery,

voltage stabilisers for different electronic
ele. 1 8,000 8,000

N. F. ONEGA-WACHHGIU

291 | 1. Music Systems:
() One Unit Multi System TV and Video
Recorder Pull Set with Table 1 2,500 2,500

4500 240
800 800
500
50 50
700 700

[5 S

g

2
38

(ii) One Unit HIH Stereo System mid size
stereo equipment with amplifiers,
surround prologle, tuner double deck,
equalizer, SCD \ 3,000 3,000

(iif) Audio Accessories, Adaptors, Alarm 1 1,200 1,200
Clock, Flask lights, torch et

92 Beddings

Bed Linens, Blanket, Bed sheets, 5 Pillows, 3
Matresses, 4 Mosquito nets, Tables Cloths,
Bath Towels, Robes, erc » = 3,000

293 | Clothing

Dresses, Ladies Shoes & Slippers, Ladics
Shoulder 2 Hand Bags, 2 Travelling Bags,
Ladies Fi Lingerie, etc = =, 6,000
294 Furniture and Equipment

9 Black Ebony Stools, 1 Coflee Set, etc

295 Cookeries and Cutleries

Proclaim, Gl , Tabl . Stainless Steel -

Wares elc 1,200 1,200
296 Household A ies & Appli

| Water distiller, 1 Electric Flat fron, | Electric _

Kenle, | Electric Fan, | Halr Drier, 1 Julce 800 800

Extractor etc

Total
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Photographs of Damages to Uganda’s Chancery Located at No. 17 Tombalbaye Avenue de
Travailure, Gombe, Kinshasa
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Government of Uganda, Response by Uganda on the Evaluation of the Evidence Submitted by
the Democratic Republic of Congo in Support of Her Claim Arising out of the ICJ Judgment of
December 2005 (24-29 Nov. 2014)
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P

RESPONSE BY UGANDA ON THE EVALUATION OF THE
EVIDENCE SUBMITTED BY THE DEMOCRATIC REPUBLIC OF
CONGO IN SUPPORT OF HER CLAIM ARISING OUT OF THE ICJ

JUDGMENT OF DECEM_;BER 2005

PRESENTED BY THE HONORABLE ATTORNEY GENERAL OF THE
REPUBLIC OF UGANDA AT THE 2ND JOINT MINISTERS’ MEETING

ON THE IMPLEMENTATION OF THE RULING OF THE ICJ 2005,
HELD IN PRETORIA, SOUTH AFRICA 24-29 NOVEMBER 2014

Honourable Raymond Tshibanda, Minister of Foreign Affairs,
International Cooperation and Francophone of the Democratic

Republic of Congo,
e Honourable Wivine Mumba Matipa,
Human Rights of the Democratic Republic of Congo,

Honourable Ministers from the Democratic Republic of Congo,

Minister of Justice and

Honourable Ministers from the Republic of Uganda,

* Your Excellencies the Ambassadors,
Distinguished delegates, Senior Officials and Members of the

Joint Ad Hoc Committee on the Implementation of the

Judgement of the International Court of Justice,
I join my colleague, the Hon Mi:frl;ister of Foreign Affairs of Uganda in
this Very important meeting on the

welcoming you to
implementation of the Judgmént of the International Court of

Justice.
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In accordance with the Agreed Minutes of the 1st Ministers’ meeting

held in South Africa in 2012, I present to you the response of the

Republic of Uganda in respect of the evaluation of the evidence

submitted by the Democratic Republic of Congo in support of her

claim arising out of the ICJ Judgment of 19t December 2005.

1.0
) I

1.2

1.3

BACKGROUND ,

In its 2005 Judgment in Armed Activities on the Territory of the
Congo (Democratic Republic of Congo v Uganda) (the “2005
Judgment”), the International Court of Justice (ICJ) clearly set
out specific parameters within which the Democratic Republic
of Congo’s (DRC) compensation claim must be evaluated.

The Court stated that it:

“considers appropriate the request of the DRC for the nature,
form and amount of the reparation due to be determined by the
Court, failing agreement between the Parties, in a subsequent
phase of the proceedings. The DRC would thus be given the
opportunity to demonstrate and prove the exact injury that was
suffered as a result of specific actions of Uganda constituting
internationally wrongful acts for which it is responsible.!

The 2005 Judgment also defines, and therefore limits, the
responsibility of Uganda in terms of persons (ratione
personae), subject matter (ratione materiae), territory (ratione
loci) and time (ratione temporis).

Also, the applicable rules of international law governing
reparation impose other general requirements as follows:

Compensation must be limited only to the damage actually
caused by a specific internationally wrongful act. The DRC

¢

o

I Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda),
Judgment, ICJ Reports 2005, para. 260

2



must demonstrate that “there is a sufficient direct and certain
causal nexus between the wrongful act ... and the injury
suffered.”? Injuries that are “too indirect, remote, and
uncertain to be appraised” are subject to exclusion.?

e Compensation can only cover damages that are “shown with a
reasonable degree of certainty” and that are not speculative.*

a) Compensation must be proportionate to actual injury, taking
into account the character of a wrongful act and the actual
social and economic conditions in the place of its occurrence.

b) Compensation does not cover damages the injured State failed
to mitigate.

c) Compensation must exclude damages to which the injured
State contributed.

1.4 As regards the limitations ratione personae, the DRC may only
claim damages for injuries resulting from:

a) Wrongful acts committed by the State of Uganda itself;

b) Wrongful acts committed by the armed forces of Uganda and
attributable to Uganda;

c) Wrongful acts committed by irregular forces that are not
attributable to Uganda as such but nevertheless give rise to
Uganda’s international responsibility on the basis of its failure
to prevent those acts, as the occupying power of Ituri.5 Claims
for damages for acts of third parties are sustainable if it is
clear that those acts would not have occurred if Uganda had
performed its obligation to prevent them.

1.5 Regarding the limitations ratione materiae, the DRC may claim
damages only for injuries resulting from categories of wrongful

2 The Genocide Convention Case (2007), para. 462

8 Trail Smelter Case (United States, Canada), Award, 16t April 1938 and 11th March 1941,
UNRIAA, Vol. III, pp. 1905-1982, at p. 1931

4 Eritrea Damages Claims, Final Award, Eritrea-Ethiopia Clalms Commission, p. 507

5 See eg Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v Serbia and Montenegro), Judgment of 126t February 2007 1CJ Reports
2007, paras. 430, 462
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acts established in the 2005 judgment. The wrongful acts
identified by the Court are: (a) engaging in acts of killing, torture
and other forms of inhumane treatment of the Congolese
population; (b) destroying villages and civilian buildings; (c)
failing to distinguish between civilian and military targets; (d)
failing to protect the civilian population in fighting with other
combatants; (e) child soldiers; (f) inciting ethnic conflict; (g)
failing to take measures to put an end to such ethnic conflict;
and (h) engaging in acts of looting, plundering and exploitation of
the DRC’s natural resources.® Therefore, the DRC’s claim for
alleged acts of rape cannot be sustained.”

1.6 As regards the limitations ratione loci, the DRC may only claim

damages for injuries occurring within the territories established
in the 2005 judgment. For example, the Court found that Uganda
did not participate in the attack on Kitona. It also specifically
ruled that “it has not received convincing evidence that Uganda
forces were present at Mobenzene, Bururu, Bomongo and
Moboza.”® The DRC may therefore not claim any compensation
for acts occurring in any of these places or in other localities
where the presence of the Ugandan armed forces was not proved.

1.7 Concerning the limitations ratione temporis, the DRC may only

claim for damages for injuries occurring within the time period

stated in the 2005 judgment. This covers the following periods:

a) 8t August 1998 - 2nd June 2003: the period during which
Uganda’s armed forces were found to be present in the DRC
without the latter’s consent.

b) June 1999 - June 2003: the period during which Uganda was
found to be the occupying power in Ituri.

6 Paragraphs (3) and (4) of the Operative Part of the 2005 Judgment
72005 Judgment, para. 260 \
8 2005 Judgment, para. 91
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2.0 EVALUATION OF THE EVIDENCE

Honourable Ministers and distinguished delegates,
During the meeting of Experts held in Kinshasa December 2012,

“which was a follow up to the Joint Ad Hoc Committee meeting of
‘September, 2012, each Country handed over documentation

supporting its claim.

Upon request, Uganda received approximately 10,950 documents
which we have evaluated. [ am glad to report that all the documents
that were in French and had to be translated were evaluated.’

In evaluating the over 10,950 documents, we have established that
the claims fall in the following broad categories:

(a) Acts of killing and death

(b)Acts of torture and personal injury

(c) Loss of buildings, clothing and other personal property
(d)Loss of profits and business

In evaluating the evidence in respect of each of the categories, we
have been guided by the parameters specified by the International
Court of Justice in the Judgement of 19t December, 2005 and by
the applicable international law governing reparation for
international wrongful acts in respect of each category.

Let me say from the onset, that this is not the first case regarding
reparation in the world.

In the Gulf War Reparations Case, the UN Compensation
Commission considered the compensation of Kuwait by Iraq
resulting from Iraq’s Unlawful Invasion,and Occupation of Kuwait.
The Commission decided to divide the claims into six categories for
processing and disposition: ‘

Annex 5
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1. Category “A” consisted of claims for those individuals who

* had to leave Kuwait or Iraq between the invasion on August

. 2, 1990, and the end of hostilities on March 2, 1991.

2. Category “B” was for claims for individuals who suffered
serious personal injury or lost a family member as a result
of the invasion.

3. Category “C” claims were for individuals making claims for a

variety of damages up to $100,000.

. Category “D” claims were for individuals seeking more than

$100,000 in compensation.

. Category “E” claims were designed for corporations and

other business entities.

ategory “F” contained claims for governments and

ernational organizations.

-.;5_;»:_; B” claims were limited to $2,500 to $10,000 per claimant
\designed for the smaller personal injury claims that could
_expeditiously with limited proof requirements.

1 property loss, lost securities, lost income, real property
nd individual business losses up to $100,000, there was

“B”, the processing of “C” claims was expedited.

f causation and vall_._lation were left to the
- The level of supporting documentation for “C”
3 nsiderably. The Commissioners were asked to

6



decide in any given case whether or not the damage claimed should
be awarded, recognizing the practical difficulties of retrieving
documents in the context of an armed conflict.

‘Reflecting the Governing Council’s desire to expedite the “A”, “B”,
and “C” claims, the evidentiary provisions in Article 35 of the
Provisional Rules for Claims Procedures provided that the claimants
had the responsibility for providing “simple documentation” for “A”
and “B” claims and “appropriate evidence” for “C” claims. Other
claims were required to “be supported by documentary and other
appropriate evidence sufficient to demonstrate the circumstances and
amount of the claimed loss.” The Commissioners were the arbiters of
the quantity and quality of evidence required, and they could
request additional evidence for the “D”, “E”, and “F” claims.

3. 0 EVALUATION OF THE BROAD CATEGORIES OF THE
CLAIMS BY THE DRC

1. ACTS OF KILLING AND DEATH

After studying the international rules relating to acts of killing and
death, we have established that the purpose of awarding damages
for death can only be to provide compensation for probable future
net economic benefits that were lost by death.

The damages must therefore account for the probable future income
and cost of living in order to derive the net economic benefits lost.

In MARGARET EMERSON BAKER AND OTHERS, AND
REGINALD C. VANDERBILT AND OTHERS AS EXECUTORS OF
THE ESTATE OF ALFRED G. VANDERBILT, DECEASED (UNITED
STATES) V. GERMANY, The United Nations'Tribunal held that, in

7
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assessing damages in death cases, the measure of awards is not
value of life lost, but losses to claimants and that since no evidence
offered of producing power of decedent, and pecuniary returns to
widow and children from his bequests to them are greater than
contributions received from him during his life, no damages can be
“allowed.

In CAROLINE M. BRIDGE AND EDGAR G. BARRATT,
ADMINISTRATORS OF THE ESTATE OF JUSTUS MILES
FORMAN, ET AL. (UNITED STATES) v. GERMANY The United
Nations Tribunal Held that awards which Commission is
empowered to make in death cases are not value of life lost (benefits
of which decedent's estate was deprived), but losses to claimants
themselves resulting from death, so far as susceptible being
measured by pecuniary standards (see Administrative Decision No.
VI, p. 155).

In the Legal Opinion in the Lusitania Cases Vol VII P. 32-44 1*
November 1923 the UN Arbitral Tribunal opined as follows; “the
General rule in both common and civil law countries is to give
complete pecuniary compensation for loss resulting to claimant from
death of human being. Applying the rule to Germany's obligations
under the Treaty of Berlin (see Administrative Decision No. II, p. 23
supra), Commission will generally take into account: (a) amounts,
and (b) personal services which decedent would have contributed to
claimant, and (c) the latter's mental suffering, all reduced to present
cash value.”

According to the Tribunal, in death cases the law of probabilities
and averages is to be applied in estimating damages: the factors to
take into account include life expectancy and the deceased's
probable physical and mental capacity and earning powers.
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In death cases the right of action is for the loss sustained by the
claimants, not by the estate. The basis of damages is, not the
physical or mental suffering of deceased or his loss or the loss to his
estate, but the losses resulting to claimants from his death. The
enquiry then is: What amount will compensate claimants for such
losses?

In reparation for death, the issue is not to punish the wrongdoer
but to fix the amount which will compensate for the wrong done, in
this case the Tribunal determined that it is important to estimate
the amounts:

(a)which the decedent, had he not been killed, would probably
have contributed to the claimant, add thereto

(b) the pecuniary value to such claimant of the deceased's
personal services in claimant's care, education, or supervision,
and also add

(c) reasonable compensation for such mental suffering or shock, if
any, caused by the violent severing of family ties, as claimant
may actually have sustained by reason of such death. The sum
of these estimates reduced to its present cash value, will
generally represent the loss sustained by claimant.

In making such estimates there will be considered, among other
factors, the following:

(a) The age, sex, health, condition and station in life,
occupation, habits of industry and sobriety, mental and
physical capacity, frugality, earning capacity and
customary earnings of the deceased and the uses made
of such earnings by him;

(b) The probable duration of the life of deceased but for the
fatal injury, in arriving at which standard life-expectancy
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(c)

(d)
(e)

(9)

()

tables and all other pertinent evidence offered will be
considered;

The reasonable probability that the earning capacity of
deceased, had he lived, would either have increased or
decreased;

The age, sex, health, condition and station in life, and
probable life expectancy of each of the claimants;

The extent to which the deceased, had he lived, would
have applied his income from his earnings or otherwise to
his personal expenditures from which claimants would
have derived no benefits;

In reducing to their present cash value contributions
which would probably have been made from time to time
to claimants by deceased, a 5% interest rate and
standard present-value tables will be used;

Neither the physical pain nor the mental anguish which
the deceased may have suffered will be considered as
elements of damage ;

The amount of insurance on the life of the deceased
collected by his estate or by the claimants will not be
taken into account in computing the damages which
claimants may be entitled to recover;

No exemplary, punitive, or vindictive damages can be
assessed.”

Therefore, in order to arrive at the probable future net economic
benefits that were lost by death we have established from the
previous cases on reparation that the calculation must take into
account the following inputs:

(a) Assumed future years of work
(b)Probable lost wages

(c) Cost of living

(d)Inflation and discount rates.

10



Other relevant factors to consider are:

a) Age of the deceased person

b) Proof of relationship between the claimant and victim.

c) Proof of dependency

d) List of dependants of deceased.

e) Evidence of loss of prospective financial benefits/assistance
f) Social economic circumstances of the victims

Since we are talking about claims in respect of death, we need to
agree jointly on the nature of proof required to prove a claim for
death. We propose that in order for a claim of death to succeed
evidence of death must be provided.

The nature of evidence required to prove death, cause of death or
dependency may include the following:

e Death certificate where available

¢ Police report indicating death

e Autopsy reports and medical reports showing cause of death

e Affidavits or statutory declarations stating fact of death and
causes

e Proof of funeral and other expenses
e Proof of earnings and income of deceased.

In the case of Eritrea -Ethiopia Claims the evidence included
death certificates, extensive hospital records, and other
contemporaneous documents. These proved numerous deaths and
the hospitalization and subsequent treatment of many persons
wounded in the bombings.

2. Acts of torture and personal injury

Again, the international jurisprudence in respect of torture or
personal injury provides that the purpose of awarding damages for

\
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injury can only be to provide compensation for probable future net
economic benefits that were lost by injury.

Like in the case of death, the damages must account for the
probable future income and cost of living in order to derive the net
economic benefits lost.

Any calculation for reparation must take into account:
a) Assumed future years of work
b) Probable lost wages
c) Cost of living
d) Inflation and discount rates.

Other relevant factors to consider include:

(a) Circumstances under which the said injuries were inflicted
(b) Level of disability caused by the injury
(c) Social economic circumstances of the injured individuals

The nature of evidence required to prove injury may include any of
the following:

e Medical reports proving extent of injury and level of disability

e Photographs depicting injuries

o Statements of eye witnesses

e Police report from area where incident occurred

e Medical reports pertaining to treatment of injuries

3. LOSS OF BUILDINGS, CLOTHING AND OTHER PERSONAL
PROPERTY

Article VII(11)(b) of the Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law provides that

12



victims of gross violations of international human rights law are
entitled to adequate, effective and prompt reparation for harm
suffered.

Generally, the nature and amount of reparation depend on the
‘damage caused. Reparation is not meant to enrich or impoverish
the victim or his or her heirs. Cesti Hurtado case, Reparations
(Art. 63(1) American Convention on Human Rights), Judgment
of 31° May 2001, Series C No. 78, paragraph 36

Previously, compensation has been awarded based on equitable
considerations.

(a)In the case of Ahmadou Sadio Diallo (Republic of Guinea v.
Democratic Republic of Congo) (Compensation Owed by
the Democratic Republic of Congo to the Republic of
Guinea), ICJ, 2012 the Court awarded the sum of US$
10,000 regarding the personal property of Mr. Diallo on the
basis of equitable considerations. Guinea had claimed
US$550,000 as the value for all assets lost (both tangible and
intangible). Court was satisfied that the DRC’s unlawful
conduct had caused some material injury to Mr. Diallo with
respect to personal property that had been in the apartment in
which he lived, although it would not be reasonable to accept
the very large sum claimed by Guinea.

(b)In the case of Lupsa v. Romania, Application No.
10337/04, Judgment of 8" June 2006, ECHR Reports
2006 - VII, paras. 70-72. Court having regard to all the
evidence before it and ruling on an equitable basis awarded
the applicant EUR 15,000 to cover all heads of damage, and
not Euros 271,000 as claimed by El}& applicant.

13
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(c)The Court in Chaparro Alvarez and Lapo Iniguez wv.

Ecaudor, Judgment of 21 November 2007 (Preliminary
Objections, Merits, Reparations and Costs) IACHR, Series
C, No. 170, paras. 240 and 242 decided in equity to establish
US$20,000 as the value of Mr. Lapo’s house since no
supporting documentation was presented. It established US$
40,000 as loss of Mr. Chaparro’s apartment as opposed to
US$135,729.07 requested for, because it was “unable to
establish clearly the basis used by the expert to establish that
the apartment was worth this amount, since no additional
evidence or arguments have been submitted by the
representatives in this regard.” :

Compensation must be assessed in consideration of the social and
economic circumstances of the claimants.

(a) The claims Commission in the Eritrea — Ethiopia Damages

Claim, para 26 found that “compensation must be assessed in
light of the actual social and economic circumstances of the
injured individuals in respect of whom the State is claiming”. In
seeking compensation for looted and destroyed property,
Ethiopia presented evidence that the per capita value of the
properties concerned was between US$339 and US$506
depending on the social and economic circumstances of
affected areas.

(b)According to the World Bank statistical data on the DRC, the

Poverty head count ratio at national poverty line (% of
population) was 71.3% as at 2005
(www.data.worldbank.org). Therefore, since most of the
population at the time, was living below the poverty line, then
the per capita claim of US$ 50,000 per individual cannot

stand. s

g

4. LOSS OF PROFITS AND BUSINESS \
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According the United Nations Compensation Commission there is
need for claimants to provide “clear and convincing evidence of
ongoing and expected profitability” (report and recommendations
made by the panel of Commissioners concerning the first
"installment of “E3” claims, 17 December 1998
(S/AC.26/1998/13), para. 147). “It is necessary to demonstrate by
sufficient documentary and other appropriate evidence a history of
successful (i.e. profitable) operation, and a state of affairs which
warrants the coriclusion that the hypothesis that there would have
been future profitable contracts is well founded”
(S/AC.26/1999/14), para. 140

Claims for loss of profits are only allowed if they are not too remote
or speculative and were possible earnings in the ordinary course of
events. Cape Horn Pigeon Case 9 UN Rep 63 (1902); Spanish
Zone of Morocco Case 2 UN Rep 615 at 658 (1925)

(a) “in order to be allowable, prospective profits must not be too
speculative, contingent, uncertain, and the like. There must be
proof that they were reasonably anticipated; and that the
profits anticipated were probable and not merely possible”
(Damages in International Law (Washington, D. C., United
States Government Printing Office, 1943), vol. III, p.
1837).

e “Financially assessable damage”, refers to damage which is
capable of being evaluated in financial terms.

(b)Compensation reflecting the capital value of property taken or
destroyed as the result of an internationally wrongful act is
generally assessed on the basis of the “fair market value” of
the property lost American International Group, Inc. v. The
Islamic Republic of Iran, which stated that, Iran-U.S.
C.T.R., vol. 4, p. 96, at p. 106 (1983).'

15
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(c)The preferred approach is to examine the assets of the
business, making allowance for goodwill and profitability, as
appropriate. This method has the advantage of grounding
compensation as much as possible in some objective
assessment of value linked to the tangible asset backing of the
business. The value of goodwill and other indicators of
profitability may be wuncertain, wunless derived from
information provided by a recent sale or acceptable arms-
length offer. Wells Fargo and Company (Decision No. 22-B)
(1926), American-Mexican Claims Commission
(Washington, D. C., United States Government Printing
Office, 1948), p..153 (1926). See also decision No. 9 of the
United Nations Compensation Commission Governing
Council in  “Propositions and conclusions on
compensation for business losses: types of damages and
their valuation” (S/AC.26/1992/9), para. 16

International Tribunals have been reluctant to provide
compensation for claims with inherently speculative elements.
According to the arbitrator in the Shufeldt case, “the [ucrum
cessans must be the direct fruit of the contract and not too remote
or speculative” (p. 1099). See also Amco Asia Corporation and
Others v The Republic of Indonesia (footnote [785] 565 above),
where it was stated that “non-speculative profits” were recoverable
(p. 612, para. 178).

Three categories of loss of profits may be distinguished:

(i) lost profits from income producing property during a period
when there has been no interference with title as distinct
from temporary loss of use;

(ii) lost profits from income-producing property between
the date of taking of title and‘adjudication;

16



(iii) lost future profits in which profits anticipated after the
date of adjudication are awarded.

The second category of claims relates to the unlawful taking of
income-producing property. In such cases lost profits have been
.awarded for the period up to the time of adjudication, the Factory
at Chorzow case, and in the Norwegian Shipowners’ Claims
case, lost profits were similarly not awarded for any period beyond
the date of adjudication. 3 :

In other cases, lost profits have been excluded on the basis that
they were not sufficiently established as a legally protected interest.
In the Oscar Chinn case a monopoly was not accorded the status
of an acquired right. In the Asian Agricultural Products Limited
v. Republic of Sri Lanka, ICSID Reports (Cambridge University
Press, 1997), vol. 4, p. 245 (1990), a claim for lost profits by a
newly established business was rejected for lack of evidence of
established earnings.

Claims for lost profits are also subject to the usual range of
limitations on the recovery of damages, such as causation,
remoteness, evidentiary requirements and accounting
principles, which seek to discount speculative elements from
projected figures.

The function of compensation is “to address the actual losses
incurred as a result of the internationally wrongful act” in LG&E
International Inc. v. Argentine Republic, Case No. ARB/02/1,
award, 25 July 2007, paras. 41-43., the Tribunal observed that
the issue that the Tribunal has to address is that of the
identification of the ‘actual loss’ suffered by the investor ‘as a result’
of Argentina’s conduct. The question is,one of ‘causation’ what did
the investor lose by reason of the unlawful acts?

|
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Therefore in determining a claim for loss of business profits, the
following are critical:

s

+ W

Causation:

There must be a link between the wrongful act and the
business or claim

what did the person lose by reason of the unlawful acts

. Remoteness

In order to be allowable, prospective profits must not be too
speculative, contingent or uncertain

. Evidentiary requirements
. There must be proof that they were reasonably ant101pated by

the business and that the profits anticipated were probable
and not merely possible

. Assessment must be based on accounting principles
. Time in relation to awards for lost profits

Lost profits are not awarded for any period beyond the date of
adjudication

4.0 FINDINGS
After examining the 10,950 documents submitted in support of the
claim of DRC, we have found the following shortcomings:

(a) Many of the documents fail to demonstrate the existence of

the requisite causal link between the injury claimed and
wrongful acts that are attributable to Uganda. In fact, some
documents indicate that the perpetrators were the Rwandan
army/RPA or Forces de Resistance Patriotiques en Ituri (FRPI),
and Union de Patriotes Congolais (UPC) thereby making It
impossible to apportion damage to the specific perpetrators
(particularly, Uganda) in such instances. These claims should
therefore fail. -

\
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However, Uganda is potentially liable for damages of all forces,
or combinations thereof, occurring in Ituri in the period June
1999 to June 2003 because she was adjudged by the ICJ as
the occupying power in Ituri.

(b)Some of the claims exceed the limitations of the 2005
Judgment ratione materiae because they seek damages for
wrongful acts for which Uganda was not specifically found
responsible; e.g. rape. Therefore, any claims for rape including
those that are consolidated with claims for other injuries must
be excluded.

(c) Many of the submitted documents do not even indicate the
location where claimed injuries occurred, and those that do
must be subject to additional investigation to determine
whether they do not exceed the limitations ratione loci. As
explained above, damages that occurred in Kitona,
Mobenzene, Bururu, Bomongo and Moboza are not
recoverable.

(d)Some claims exceed the limitations ratione temporis because
they seek damages not falling within the period between
August 1998 and 2rd June 20083.

In the matrix of evidence attached, claims for damages which
occurred in 1997, the year before Uganda was even in the DRC
should be excluded.

Some claims even provide for a span of more than one year
making it difficult to determine the specific perpetrator and
location and it also raises questions as to the credibility of the
claims e.g. the claim in the report on smuggled minerals to
Uganda provides for 1998/2003 to the tune of US$
1,984,430,000.00 (US Dollars 1.9 Billion). In addition, some
claims go beyond 2003 up to 2010. Darpages cannot therefore
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be recovered for the periods when Uganda was not in a
particular location or even in the DRC.

() In many cases, damages are not shown with a reasonable
degree of certainty with some claims being completely
speculative. Notably, the process for determining property loss
claims should have required each claimant to provide
supporting evidence or documentation. It should be noted that
information was compiled five (5) or more years after the
occurrence of the damages claimed.

Similarly unsubstantiated/speculative are claims for property
damages asserted by private and state legal entities. Consider
the claim for Kilo-Moto Gold Mines damages to the tune of
UsS$ 5,303,551,027 (US Dollars 5.3 Billion) for industrial
equipment/infrastructure which was not backed by any
credible evidence with particulars such as who did what and
when and how the mine was damaged. There was even no pre-
war information relating to the status of the mine as a basis
for the amount. See also Exhibits 7 and 8 which are both
enterprises claiming for US$25,140,854 (US Dollars 25
Million) and US$16,275,466.49 (US Dollars 16.2 Million)
respectively for merchandise, materials and households.
Likewise, without any other evidence to support these claims,
the costs could even have been inflated or false. The same
applies to the claim by Ituri General Trade and Breeding
Cogevi which claims US$ 1,384,960 (US Dollars 1.38 Million)
and many others.

It is noteworthy that for most claims the DRC fails to provide
any supporting documentation that might lend credibility to
such claims, including for example: (a) documentation in the
form of invoices or bids, for the actual or estimated costs of
reconstruction, repair of damaged buildings or restocking
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looted farms; (b) surveys undertaken during or just after the
war to assess the damage to property and the cost of
restoration of civilian services (for example, health, education,
water and electricity supply), rather than ‘investigations’
conducted for purposes of litigation; (c) detailed statements
from witnesses with first-hand knowledge (for example, a
school official or a court administrator) describing the relevant
building and the destruction or looting, and attaching a
detailed list of property lost with values. To the contrary, the
DRC only submits property lists or inventories that are
unsigned, undated or otherwise lacking authentication, or
containing patently exaggerated evaluations. Such
“evidence” would be given little or no evidentiary weight in
determining the amount of compensation by the Court of we
proceed to the Reparations Phase, failing inter-party
negotiations.

This is of particular concern because the DRC seeks US$ 50,000
per capita for approximately 7,800 property damage claims,
although it nowhere attempts to justify this extraordinarily high
sum or tie it to the actual evidence of harm.? This amount implies
that value per property is more than 100 times the net amount that
an average person would earn in their working life, which is not
only incredible but speculative.

(f) Multiple evidentiary shortcomings also affect claims for
physical or moral injuries, or Kkillings. -Most have no
description of the temporal or spatial circumstances giving rise
to the injuries claimed; no indication of the perpetrators; and
no explanation of the methodology used for calculating the
claimed amounts.

® DRC claim for damages, page 10 of the Annex
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The probative value of such evidence is questionable especially in
light of the dramatic discrepancy between the damages claimed
by individuals and the per capita damages claimed by the DRC.
As the evidence demonstrates, individual death claims vary from
US$200 to US$40,000; whereas the DRC claims US$ 500,000
(US Dollars Five Hundred Thousand) for every alleged death.
Calculation of the average death damages claim by the DRC
should have taken into account the probable future income
including life expectancy, the cost of living, and the prevailing
inflation and discount rates because the purpose of awarding
damages for death and injury is to provide compensation for
future lost income and no to enrich claimants. Notably, the
Eritrea-Ethiopia Claims Commission found a per capita death
claim of even US $5,000 (US Dollars Five Thousand) to be
significantly inflated and speculative.

Moreover under most legal systems, death claims must vary from
person to person and they take into account the money that the
individual would have spent on the dependants and not the value of
the income earned.

(g) Most claims are not proportionate to the actual injury and do
not take into account the actual social and economic
conditions of the eastern DRC and the Great Lakes region as a
whole, which has been characterised by instability and
suffering for a period of time. For example, the DRC claims
US$50,000 per capita for the individual property losses. How,
it must be asked, is this amount proportionate to an injury
consisting of the theft of “6 pieces of tye-died material, S
pants, 6 shirts, a pair of shoes, 1 coffee scale, one radio, one
cuff, 2,900 shillings” (See Exhibit 2). The same applies to
claims for physical and moral damages. (See Exhibit 3).
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(h)The colossal damages claimed by companies and individuals
who do not even specify their profession or source of income
suffer the same deficiencies; for example the claim by the
company La Forestiere which seeks US$2,295,060; the claim
by Sotexki company which seeks US$1,816,000, the claim by
Vumuliya Justine which seeks US$1,600,600, and the claim
by Lemalema-Botende which seeks US$850,000.

(i) A further issue is that the claims by individuals should have
been made on behalf of households considering that families
in a household would have the same claim in order to avoid
duplicity of claims. '

(j) Further, under international law, no compensation is payable
for macro-economic damage, war expenses and for injury or
death of soldiers in an armed conflict. Compensation is
payable only if a State fails to protect the life of wounded or
sick soldiers or Prisoners of War (POWs) under the Geneva
Conventions.

(k)The model that the DRC used in her claim, namely the Irag-
Kuwait case is not comparable to the DRC-Uganda claim in
the following areas:

i. The establishment of the United Nations Claims
Commission in the Iraq-Kuwait case was done through a
political process under Chapter VII of the United Nations
Charter. Its function was distinct from the ICJ as it was
mandated to examine the claims, verify their validity,
evaluate the losses, assess payments and resolve
disputed claims.1

ii. The Security Council expressly determined that Iraq was
“liable for any direct loss, damage or injury arising in

*® Report of the Secretary General pursuant to Paragraph 19 of Security Council Resolution 687 (1991) 8/22559, 2"
May 1991
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regard to Kuwait and third States, and their nationals
and corporations as a result of the invasion and illegal
occupation of Kuwait by Iraq”!! while none of the UN
Resolutions attributed sole responsibility for the DRC
conflict to Uganda.

(I) The vast majority of the documents were prepared in 2008 by

the DRC Government institutions based on data collected by
the Evaluation Commission which had been established by the
Government to verify and validate the estimates of the
damages.!? Specifically, the Ministry of Justice and Human
Rights compiled most of the individual claims using forms that
had been designed to collect specific data. Therefore, since
most of the information was provided by proxy, it cannot be
totally relied upon. The information needed to have been
backed by proof of country data collected for example during a
national census or any other related means. Instead, what the
DRC relied on as databases are several websites covering
several African countries whose sources include the World
Bank.!3 This by itself also limits the reliability of the claims
which were based on a questionable and unverifiable
methodology. International courts and tribunals have always
treated such evidence with great caution.

WAY FORWARD

I wish to conclude by saying that the above evaluation of the

evidence provided by the DRC to support her claim should not in

itself be the final conclusion of the matter but rather the evlaution

* UNSC Resolution 687
2 paras. 7 and 8, p.4, DRC Claim for damages.
3 DRC Claim for damages, pages 42 and 43
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should facilitate the arbitration and negotiation process towards

reaching a final and amicable solution through the spirit of

cooperation and brotherliness as was envisaged in the bilateral

cooperation framework handed over to us by our two Presidents

"and expressed in the Ngurdoto Agreement.

Against that background, I propose THAT: -

(a)A set of parameters or criteria for admissibility of a

claim should be discussed and agreed upon by both
parties to facilitate negotiation and computation of the

final compensation.

I have pointed out some of the critical considerations that may

be included in respect of each claim

(b) We create subcommittees along the major categories of

W N =

claims to study the category and make recommendations
after applying the agreed parameters.
The subcommittees may be established to consider them

thematically as below

. Subcommittee 1- Acts of killing and death
. Subcommittee 2- Acts of torture and personal injury
. Subcommittee 3- Loss of buildings, clothing and other

personal property

. Subcommittee 4- Loss of profits and business
. Subcommittee 5- Counter claims

ks
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(c) The subcommittee recommendations should be presented
to the council of Ministers for adoption before they are
presented to our Heads of State for final conclusion of

this matter.

I THANK YOU
FOR GOD AND MY COUNTRY
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Ministry of Foreign Affairs of Uganda, Letter to the Solicitor General, Ministry of Justice
and Constitutional Affairs, in regard to measurements for the Uganda renovated building
located at plot 17 avenue Tombalbaye, District of Gombe, City of Kinshasa, Democratic
Republic of Congo (26 Sep. 2016)
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Telegram: EXTERIOR, KAMPALA Ministry of Foreign Affairs

::dq)hom: ;15661 ;257525/25811‘.:2 P. O. Box 7048,
" S22/ BN KAMPALA,
Website:  www.mofagoug UGANDA.

E-mail:  ps@mofagoug

THE REPUBL[C OF UGANDA
In any cormespondence on
this subject please quote no: RST/34/100/01

26" September 2016

The Solicitor General
Ministry of Justice and Constitutional Affairs
KAMPALA

MEASUREMENTS FOR THE UGANDA RENOVATED BUILIDNG LOCATED AT
PLOT 17 AVENUE TOMBALBAYE, DISTRCT OF GOMBE, CITY OF KINSHASA,
DEMOCRATIC REPUBLIC OF CONGO

I write to inform you that the renovated and modified building owned by the Uganda Embassy
(Ambassade d’Ouganda) on No.17 Avenue Tombalbaye. Commune Gombe, Kinshasa has the
following features:

(i) The Main Building comprises of the ground (which used to serve as the chancery of the
Embassy of Uganda); the second floor with Apartment Flat No. 1 and Apartment Flat
No.2 (which used to serve as residences for the diplomatic staff of the Uganda Embassy),
and the upper floor with Apartment Flat No.3 (which used to serve as residence of the
Diplomatic Staff of the Uganda Embassy) and Apartment Flat No. 4 (which is a newly
added unit)

(i1) The Annex Building comprises of a ground floor (which used to serve as stores and
garage) and an upper floor with Annex Flat 1 (formerly a residence of the Embassy staff)
and Annex Fiat 2 (which is a newly added unit).

The above described premises have the following sizes of usable:

(i) The Main Block has 1,080 (One thousand eighty) square meters of which 180 (one
hundred eighty) square meters were added as modifications in respect of Apartment Flat
no. 4.

(i)  Annex Block has 268 (Two hundred sixty eight) square meters of which 58 (fifty eight)

square meters were added as a new Annex Flat no.2

Therefore the total measured usable space for the entire structure totals to 1,348 square meters
out of whith 238 square meters (17.65%) were added as modifications to the old structure,

Benon Kayemba
For: PERMA g

ce. The Am sador &%ndgglﬁan; . Brussels
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Government of Uganda and the Government of the Democratic Republic of Congo, Agreed
Minutes of the Ministerial Level Meeting between the Republic of Uganda and the Democratic
Republic of Congo (25 May 2010)
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AGREED MINUTES OF THE MINISTERIAL LEVEL MEETING BETWEEN THE REPUBLIC

)F UGANDA AND THE DEMOCRATIC REPUBLIC OF CONGO HELD ON 25™ MAY, 2010

’ i
THE REPUBLIC OF UGANDA

Ugandan Delegation DRC Delegation
. 17 Hon. Sam Kutesa, Minister of Foreign 1. Hon. Alexis Thambwe Mwamba,
Affairs ' Minister of Foreign Affairs
7. Hon. Khiddu Makubuya, - Attorney 2. Hon. Emmanuel Luzolo Bambi,
General / Minister of Justice & Minister of Justice & Human Rights
% Constitutional Affairs A L
' 3¢ Hon. Crispus Kiyonga, Minister of -3 Amb Jean Charles Okto, DRC
Defence Ambassador/Uganda
4, Amb  James Kinobe, Uganda
Ambassador/DRC

s DRC delegation arrived in Uganda on 24" and departed on 26" May, 2010.

[he purpose ofithe meeting was to c:f..‘nsfder the IC] case ruling pursuant to Article 8 Lhe
\: wrdoto ~ Tanzania Agreement between the Democratic Republic of Congo and the Republic
f Uganda on Bilateral Cooperation Ngurdoto, Tanzania 8™ September, 2007, S

o Zle 8 of the Ngurdoto Agreement, provides that: Implementation of the judgment of the
Jternational Court of Justice (ICJ). The parties agree to constitute, with each party nominating
L ' bre than 7 members, an ad Hoc committee to study the ICJ judgment in case concerning
ri..2d Activities on the DRC Territory (DRC v Uganda) and recommend to the JPC modalities of
nplementing its orders on the question of Reparations.

N -com;.:nosition of thebAd'Hoc committee in Annex 1 is Uganda side and the Congolese side is
nex 2.

%€ Joint Team will adopt a Workplan, rules of procedure and determine timeframes for
imnleting work.

: per Article 8 of the Ad Hoc committee shall report to the JPC; including the modalities for
plementing the work plan. =

e DRC Report which has been received by Uganda at this Session and Uganda’s response to
~ill constitute some of the working documents before the joint Ad Hoc Committee.

!
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' .rl_Done at Kampala this 25% day of May, 2010

TV
G, €

on. Kutesa
MIMISTER OF FOREIGN AFFAIRS

|

INISTER OF FOREIGN AFFAIRS




- ANEX 1

COMMISSION OF DR CONGO EXPERTS

MR TSHIBANGU KALALA

MR KALENGA KA NGOYI
PROFESSEUR LEON MBADU KONDE
PROFESSEUR LWAMBA KATANSI

MRS PAUNI TUPA
MR MABAYA MASENGULA EMMANUEL

B L = TS ¢ T S Y S N

DONE IN KAMPALA - 25 MAY 2010

ALEXIS FHAMBYA
A
AIRES ETRANGERES

MR BONGI EFOLOTE
t
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© ANNEX 2
COMMISSION OF UGANDAN EXPERTS

AMB ALEXIE KYEYUNE
MR JOHN B R SUUZA

MAJ TIMOTHY KANYOGONYA

MR MARTINEZ A MANGUSHO

MR C BWIRAGURA

MR MIKE BUGASON b
REPRESENTATIVE OF MINISTRY OF FINANCE, PLANNING & ECONOMIC DEV

N v e W R

DONE IN KAMPALA — 25 MAY 2010

/SAMKEGTESA s —

MINISTER OF FOREIGN AFFAIRS
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Annex 7

Government of Uganda and the Government of the Democratic Republic of Congo, Minutes of
the Ministerial Meeting between the Republic of Uganda and the Democratic Republic of Congo
(13-14 Sept. 2012)






MINUTES OF THE MINISTERIAL MEETING BETWEEN THE REPUBLIC OF UGANDA AND
‘ THE DEMOCRATIC REPUBLIC OF CONGO

13th - 14th September 2012
JOHANNESBURG, SOUTH AFRICA

Congolese Delegation

Ugandan Delegation

Hon, Wivine MUMBA MATIPA, Minister of Justice
and Human Rights ]

Hon. Sam K. KUTESA, Minister of Foreign Affairs

Hon. TUNDA YA KASENDE, Deputy Minister o
Foreign Affairs ;

Amb. James MUGUME, Permanent Secrétary,
Ministry of Forelgn Affairs

Mr BENE MPOKO, Ambassador of DRC in South
Africa

Mr. James KINOBE, Ambassador of Uganda in
DRC ;

Hon. OKOTO LOLAKOMBE, Ambassador of DRC in
Uganda

Mr. Me Nehemie MWILANYA, Legal Adviser of
the President

. INTRODUCTION

" In fine with Article 8 of the Ngurdoto agreement (Tanzania) of 8" September 2007, the Ministerial
meeting of both Governments held in Johannesburg, South Africa on 13"-14" September 2012 to
assess Uganda’s response relating to the claim made by DRC in Its damages assessment report
handed over to the Ugandan Government during the joint meeting held in Kampala (Uganda) on the

25" May 2010.

(_he Ministers were accompanied by their respective experts and -members of the Ad Hoc

|Committees as per the annexed list.

" OPENING SESSION

rhe meeting was jointly opened by the Honorable Minister of Foreign Affairs of Uganda and Her
Fxcellency the Minister of Justice and Human Rights of the DRC.

lﬁ his opening remarks, Hon. Sam K. KUTESA, Minister of Foreign Affalrs of Uganda thanked the

rongolese delegation for accepting Uganda’s proposed date for the Joint Ad hoc Committee meeting.

ahp
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He commended the DRC on successful elections and.took note of positive developments in Uganda
and the DRC bllateral relations. He also reiterated Uganda Government’s commitment to further
strengthen bilateral relations and to reach a fair and speedy settlement in the matter between the
two parties as per the ruling of the International Ccurt of Justice.

Her Excellency Mrs. Wivine MUMBA MATIPA, Minister of Justice and Human Rights of DRC,
expressed the gratitude of the Congolese Government for the positive role played by Uganda in the
stabllization of the Great Lakes region. She further expressed the commitment of the DRC
Government to resolve the dispute in order to respond to the legitimate aspirations of our people in
order to focus on the matters of Interest to both countries namely social and econ‘bmic development,

peace and stabllity in the region.

1. CONTENT OF UGANDA’S RESPONSE
| . 4
' . = Uganﬂa, in presenting.the response to the DRC claim for damages, highlighted that the DRC

clalm for damages was excessive and exaggerated and does not observe the parameters of
the International Court of Justice.

2. Uganda therefore requested the DRC to review its claim and present a more realistic figure
that takes into account the parameters set by the International Court of Justice to determine

reparations.
IV. -DRC’S RESPONSE

Regarding the Uganda Financial clalm relating to the assault of its embassy, DRC feels that it is
exaggerated, dlspropurtlanate and unfounded according to relevant and credible proofs. The DRC
has Instead proposed to pay an amount of USD 10,000 on the basis of the prermses assessment

report done by both parties in 2002.

) With regard to-Uganda’s response to the claim formulated by DRC, the Congolese party insisted
that Uganda should propose an amount which they consider to be reasonable and proportionate

in the settlement of the reparation claim made by DRC.

V. . CONCLUSION

After discussion, both parties have agreed on the following:

1. Within a period of six (6) months from the date of this meeting, the two parties should work
together to present respective proofs to support any figures that will be ultimately agreed
upon in respect of both claims in order to reach a negotiated settlement of the dispute.
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2. Pursuant to Paragraph 1 above:

a. The first meeting 'shall take place between October and November 2012 in Kinshasa,
during which the experts from Uganda will verify supporting documents/proofs as the
basls of the financial clalm by the DRC, on the same occasion Uganda shall present proofs
relating to the caused damages at the Ugandan embassy in Kinshasa;

b. There shall be a second meeting of experts in South Africa in February: 2013 at which both

parties will respectively present their concrete offers; +

c. The third meeting between both countries shall be held at Ministerial level in
Johannesburg, South Africa in March 2013 in order to conclude negotlations related to the
ruling of the International Court of Justice of 19" December 2005;

3. The Internatlonal Court of Justice shall be fully infformed by both parties on the conclusions of
current negotiations in accordance with the provisions of its ruling dated 19" December

2005.

VI These Minutes are written and signed in both French and English, both versions being equally !
authentic.

Done In Johannesburg, South Africa on 14" day of September 2012

For the Repuhl!c of Uganda For the Democratic Republic of Congo

jt?{v\ -V/ Mﬂff}éﬂ Ww‘) e

“ Hon. Sam K. KUTESA Mrs _
Minister of Foreign Affairs inister of Justice and Human Rights
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ANNEX

THE UGANDA DELEGATION;

e = I R TR

0 o

11

. Hon. Sam K. Kutesa, Minister of Foreign Affairs
. Amb. James Mugume

. Amb. James Kinobe

. Amb. Alexie Kyeyune

Amb. Juliet Kalema

Mr. John Bosco Suuza
Mr. Timothy Kanyogonya
Mr. Gilbert Kermundu
Dr. Albert Musisi

10, Mr. Prancis Wanyina

. Mrs, Kasule Margaret

12. Mr. Ssenabulya Steven
13. Ms. Patricia Habu
14, Mr. Benon Kayemba

15

. Mr. Ssekabembe Daniel

THE DEMOCRATIC REPUBLIC CONGO DELEGATION;

1.
2
3
4
5.
6
7
8
9

10,

Hon. Wivine Mumba Matipa, Minister of Justice

. Hon. Ntunda Ya Kasende, Deputy Minister of Foreign Affairs
. Prof. Nyabirungu Mwene Songa
. Mr. Me Nehemie Mwilanya

Prof: Tshibangu Kalala

. Mr. Kilomba Ngozi Mala
. Ms. Paoni Tupa Melanie
. Mr. John MuambaTshibangu

Mr, Ntendayi Nshimba
Mr, Manono Ndala Ulrich

b
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Annex 8

Government of Uganda and the Government of the Democratic Republic of Congo, Minutes of
the 3rd Meeting of Uganda and Congolese Experts on the Implementation of the Ruling of the
International Court of Justice of 19 December 2005 (14 Dec. 2012)






MINUTES OF THE 3R° MEETING OF UGANDA AND CONGOLESE ExPERTg

THE IMPLEMEMNTATION OF THE RULLING OF THE INTERNATIONAL COURT

JUSTICE OF 19 DECEMBER 2005

CN
OF

LINTRODUCTION

In conformity' with Article 8 of the Ngurdoto Agreement (Tanzania) of 8" September .’007

the DRC and Uganda delegations sat in @ meeting in Johannesburg (South Africa) on
and 14" September 2012 to examine the response to the DRC financial claim irt1

13"
its

evaluation report submitted to the Government of Uganda during the meeting organized

between both partfes at Kampala on 25" May 2012, .

During the working meeting above held in Johannesburg, both parties conclud
bilateral Agreement on 14" September 2012 as indicated in part V that within six mo

from that date both parties will work together to assemble evidence of their respective

claims in order to reach an acceptable agreement in the different presentations.

e e o

That the first meeting was to be held Kinsihasa in which the Ugaudan Experts will ie

and verify documents supporting the DRC claim and at the same occasion the Ugandan
Experts were to presents documents to prove the damages claimed against Uganda

Embassy in Kinshasa.

The working meetings at Kinshasa are organized in conformity of the Ngurd
g .
Agreement and the Johannesburg meetings clted above. Thg{_ list of the experts of

ADHOC committee of both parties is attached in this document.

II.OPENING OF WORKING SESSION
The working session started on Monday 10 December 2012. During this occasion, M
Mumba Wivine Matipa, Minister of Justice and Human Rights, in her introductory rema
welcomed the Uganda delegation to Kinshasa, indicated that the DRC and Uganda
friendly and brotherhood countries that are bound to live together and to hold amica
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|
relations of good neighborhood and requested experts of both parties to work in spjrit of

trust and amicable transparency. I
|
|

III. WORKING PROCEDURE
The actual technical work of the Experts Committee started on Tuesday 11 December

2012, after the brief speech made by Honorable Tunda Ya Kasende, Vice Min]sl:TrEof
: Foreign Affairs to the participants. In his speech the Vice Minister insisted on the I’r.atfrrlaal
and excellent relation that does naot only exist between the Uganda and Congolese people
but also between their Excellencies, Presidents Yoweri K. Museveni and Joseph K.rb;ila
Kabange. He also requested the expelts of both parties to work in a spirit of trust and

amicable transparency.

During the working session the Uganda experts saw, photccapied the evidence present?d
by the Congolese Party of the damages caused in Ituri, Kisangani, Benim Butembo Lrlad
Djamena; and documents related to the physical and mqrai damages and to tl]e

]
I

Congolese State. j l

They have therefore photocopied approximately 10950 docume_nts and taken them tlo

Kampala for evaluation of the proof of the claim made by 'I'the DRC. The Democrftilc

Republic of Congo will transmit the Verbal Note to the Embqésy of Uganda in Kinshasa

related to identification of the photocopies that were made. |

The Congolese experts on their side received documents of eviélence supporting the claln
to the damages of the Embassy at Kinshasa amounting to 141 pages.

The both parties in conformity with part V 2/a of the Johannesijurg Agreement agreed tcr

meet again in February 2012 in Johannesburg to dlsa:;us.s_fi the proposed «'m':c.-untsl

presented by both parties in the execution of the decision of the International Court{of
Justice of 19 December 2005. )

o T T - e A L S
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IV.CLOSING OF WORKING SESSION
The experts working session of both parties erded on Friday 14 Decembey 2012 by
Honorable Tunda: Ya Kasende, Vice Minister of Foreign Affairs, During the oc':a;sion, he
wished a safe journey to the return of the Uganda delegation to Kampala |

| 11
V.WORKING LANGUAGE 3
The text of this document was drafted in English and ;Fﬁench, both texts being? equally
authentic. : ; i

Done at Kinshasa this 14" day of December 2012.

_For the Democratic Republic of Congo " For the Republic of Uganda

S T %

AMB? JAMES KINOBF

' Ambassador of th
Republic of Uganda

R
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ATTACHEMENT

LIST OF DELEGATIONS

Ugandan Delegation

1- Amb. James W.L. KINOBE, Head of Delegation .
2- Amb, Alaxie KYEYUNE, Head of the Technical Expert Team/ Ministry of Foreign Aftairs
3- Mr. John Bosco R. 8UUZA ’
4 Mr. Timoty KANYOGONYA
5- Ms. Lucy KABEGE
8- Ms. Patricia HABU
4 Mr. MBABAZI ARAALI
8- Mr, Steven MUHUMUZA I
9- Benon KAYEMBA

DRC delegation

1. KALONDA KELE:OMA Yvan, Head of the Delegation, Director of CabinetiMin. Justice and Human Righls
2. Prof. TSHIBANGU KALALA, Lawyer of the Congelese Govemment
3. NTUMBA KAPITA Patrice
4-  KASONGO KIOMBA Dominique
5. MUAMBA TSHIBANGU John
B- KITENGE OTUL Patrick
7-  Mrs. PAONI TUPA Mélanie
8- KILOMBA NGOZI MALA Nodl
9-  NTENDAYI NSHIMBA Honoré
10- NGALU KALALA Jules
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Government of Uganda and the Government of the Democratic Republic of Congo, Agreed
Minutes of the 2nd Ministerial Meeting of the Ad Hoc Committee of Uganda/Democratic
Republic of Congo on the Implementation of the Ruling of the ICJ (2005) (24-27 Nov. 2014)
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Annex 10

Government of Uganda and the Government of the Democratic Republic of Congo, The Joint
Report of the Meeting of Experts of the Democratic Republic of Congo and the Republic of
Uganda on the Implementation on the Judgment of the 1CJ of 19th December 2005 (13-17 Mar.
2015)
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1.1, on 13-17 March 2015, at Burgers Park Hotel, Pretoria, the
delegations of Uganda and DRC of senior officials co -
chaired  Advocate Andrew Kalenga-Ka-Ngoyi, Deputy
Director of Cabinet of the Ministry of Justice, Guardian of the
official seal and Human Rights of the DRC, and Ambassador
James Mugume, Permanent Secretary, Ministry of Foreign
Affairs of the Republic of Uganda.,

1.2, In conformity witl Pam 4 of the Agreed Minutes of the 3 Ad
Hoc Joint Committee of Uganda /DRC Ministerial Meeting
held from 24% o 278 November 2014 at Indaba,
Johannesburg, and determined to give effect to paragraph 4
of the Agreed Minutes which states that DRC proposes Hiat
Uganda looks at the parareters used by DRC and will be at liberty
to criticize tem and make a response of what is right instead of

NT N TS OF | RAPPORT CONJOINT DE LA REUNION DES EXPERTS

COFCO THE DE 9] UE DEMOCRATIQUE DU CONGO

REPUBLIC OF UGANDA ON THE IMPLEMENTATION (RDC] ET DE LA REPUBLIQUE DE L'OUGANDA EN
OF THE JUDGEMENT OF IC] OF 19! DECEMBER 2005 | RAPPORT AVEC L'EXECUTION DE L'ARRET DE LA CI]

E (8] S TH - 17mM Ul RIA,
MARCH 2015 REPUBLIQUE D'AFRIQUE DU SUD, DU 13 AU 17 MARS
2015
L INTRODUCTION
L. INTRODUCTION

coming with _new parameters within_one _month. Uganda

1.1. Du 13 au 17 mars 2015, il s'est tenu & Burgers Park Hotel,
A Pretoria, en République Sud-Africaine (RSA), la réunion
des experts co-présidée par Me André Kalenga Ka-Ngoyi,
Directeur de cabinet adjoint de Monsieur le Ministre de la
Justice, Garde des Sceaux et Droits humains de la République
Démocratique du Congo et 1'Amt deur James Mug
Secrétaire général du Ministere des Affaires étrangeres de la
République de 'Ouganda,

1.2. En effet, en rapport avec le quatriéme paragraphe du
communiqué final de la 3= Réunion ministérielle du Comité
ad hoc RDC-Ouganda sur I'exécution de Iarrét de la CIJ du
19 décembre 2005 tenue a Indaba (Johannesburg) du 24 au 27
novembre 2014, il avait é¢ demandé & 'Ouganda (i)
d'examiner les parametres utilisés par la RDC, (if) de les
critiquer, (i) de faire une contre-proposition sur ce qu'il

estimait appropri¢, au lieu de proposer de nouveaux

1

submitted its official response to the DRC Government on
19 February 2015.

Il AGENDA
The meeting adopted the following agenda
1. Registration of the deleg
Adoption of the program of work
Opening remarks by Heads of Delegations
Designation of rapporteurs
Methodology of Work
Technical Presentations by both delegations
Observations and Way forward
Conclusion

ENo U EBN

11l. REGISTRATION OF DELEGATES

The lists of members of two delegations are attached as
Annex A (DRC) and B (Uganda)

1V. PROGRAM OF WORK

The meeting adopted its program of work attached as annex
C:

V. OPENING REMARKS
Both heads of delegations made opening remarks during the

paramdtres et (iv) de répondre dans un délai d'un mois.
L'Ouganda a soumis sa réponse officielle au Gouvernement
de la RDC le 19 février 2015.

1. ORDRE DU JOUR
La réunion a adopté l'ordre du jour ci-aprés :

t des 2
- Adoption du programme de travail ;

- Mot d'ouverture par les chefs de delégation
- Désignation des rapporteurs ;

- Méthodologie de travail ;

- Présentation par les deux délégations ;

- Constats et perspectives d‘avenir

- Conclusion

- Enregi -

IIL E 1 NT D/ EL|

Les listes des membres de deux délégations sont reprises aux
annexes A (RDC) et B (Ouganda) du présent rapport.

IV. ADOFTION DU PROGRAMME DE TRAVAIL

La réunion a adopté le programme de travail repris 4
I'annexe C.

¥: OTS D'OUVERTURE PAR L c DE

2
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opening session of the meeting. These are annexed as D
(Uganda) and E (DRC).

VL  DESIGNATION OF RAPPORTEURS

The DRC designated Mr. Marc MUKABA N'KIEL (Prime
Minister's Office) and Valence BOLEBE EKOSSOYGOMBE
(Advisor of the Minister of Justice, Guardian of the official
seals and Human Rights) as rapportuers

Uganda designated by Mr. Benon Kayemba (Ministry of
Foreign Affairs) and Mr. Geoffrey Madete (State Attorney,
Ministry of Justice and Constitutional Affairs as rapportuers.

VII. METHODOLOGY OF WORK

Both Parties agreed on the following methodology of work:

(i) To use the following reference documents: The
Judgment of the IC| of 2005, the Ngurdoto
Agreement of 2007, the DRC Claim report
submitted on 25% May 2010 in Kampala; the
Uganda's Response resubmitted on 19% February
2015 through diplomatic channels; the Agreed
Minutes and Reports of the previous Meetings.

DELEGATION

Les chefs de délégation ont eu & adresser des mots de
circonstance a I'ouverture de la session, repris aux annexes D
(Quganda) et E (RDC).

V1. DESI TION DES RAPPORTEURS

La partie congolaise a désigné Messieurs Marc Mukaba
N'kiel (Conseiller au Cabinet du Premier Ministre) et Valence
Buolebe Ekosso'Gombe (Conseiller du Ministre de la Justice,
Garde des Sceaux et Droits humains) en qualite des
rapporteurs de la délégation.

Du cbte ougandais, ont été désignés rapporteurs Messieurs
Benon Kayemba (Ministire des Affaires étrangeres) et Jeff
Madete (Ministtre de la  Justice et des Affaires
constitutionnelles).

VIL METHODOLOGIE DE TRAVAIL

Les deux délégations ont accepté de travailler sur base de la
méthodologie suivante :

(i) Faire recours aux différents documents de travail ci-
aprés : Arrét de la CIJ de 2005, Accord de Ngourdoto
de 2007, Document dévaluation de la RDC de 2010,
document de contre-proposition de la République de
I"Ouganda de 2015 et les divers procés-verbaux.

(ii) Procédure de travail : les deux deélé ont montré des

3

ions had

(ii) Procedure  of Work. The two deleg
divergent views on the subject:
= Uganda preferred to consider item by item of
the DRC claim in a systematic manner;

* DRC preferred to make general comments in
response to Uganda's presentation.

VIIL. PRESENTATION BY THE DELEGATIONS

Uganda

1.Uganda made its presentation entitled "RESPONSE OF
THE GOVERNMENT OF UGANDA TO: “EVALUATION
OF THE DAMAGE SUFFERED BY THE DRC BECAUSE OF
THE INTERNATIONALLY ILLEGAL ACTS COMMITTED
BY UGANDA BETWEEN 1998 AND 2003, SUCH AS FOUND
BY THE INTERNATIONAL COURT OF JUSTICE IN ITS
DECISION OF 19 DECEMBER 2005"AND UGANDA’S
COUNTER CLAIM RELATING TO THE ATTACKS ON
AND SEIZURE OF THE UGANDAN EMBASSY IN
KINSHASA, AND THE MALTREATMENT OF
UGANDAN DIPLOMATS AND OTHER NATIONALS."”

2Without prejudice, Uganda p 1 her response that
was officially submitted to the DRC on 19 February 2015
through diplomatic channels,

A copy of Uganda’s Response is attached as Annex F

divergences & ce sujet :

- L'Ougandaa opté pour une présentation point par
point des deux documents d'évaluation ;

- La RDC a opté pour une réponse globale aux différents
points évoqués par la partie ougandaise.

VIII. PRESENTATION PAR LES DEUX DELEGATIONS
Partie ougandaise

1.L'Ouganda a fait sa présentation intitulée « REPONSES
DU GOUVERNEMENT DE L'OUGANDA A
L's EVALUATION DES DOMMAGES SOUFFERTS PAR LA
RDC SUITE AUX ACTES INTERNATIONALEMENT
CRIMINELS COMMIS PAR L'OUGANDA ENTRE 1998 ET
2003, TELS QUE JUGES PAR LA COURT
INTERNATIONALE DE JUSTICE DANS SA DECISION DU
19 DECEMBRE 2005 » ET LA CONTRE-EVALUATION DE
L'OUGANDA EN RAPPORT AVEC LES ATTAQUES SUR
ET LA SAISIE DE L'AMBASSADE DE L'OUGANDA A
KINSHASA, ET LE MAUVAIS TRAITEMENT INFLIGE
AUX DIPLOMATES OUGANDAIS ET D'AUTRES
RESSORTISSANTS».

2Sans préjudice, la partie ougandaise a présente sa réponse
qui avait été officiellement transmise & la RDC en date du 19
février 2015 par voie diplomatique. Ci-joint comme annexe F
une copie de la réponse de I'Ouganda.




3.Uganda contended that:

{a) While collecting data, the DRC did not follow the
internationally acceptable standards of collection of
data which include collection of primary evidential
materials, verification, analysis and evaluation. The
DRC relied on the figures proposed by the clai

3. L'Ouganda a argumenté que:

(a) Le processus de collecte des données de la RDC n'a
pas obei aux st t acceptables
en la matiere, lesquels incluent la collecte des éléments
de preuve élémentaires, la vérification, Fanalyse et

s <
ds internatic

without any verification, analysis or evaluation,

(b) Some of the claims contained in the DRC Claim are
outside the scope of the IC] judgment in terms of
time, nature and geographical areas. The DRC
included claims relating to :

(i) rape and compensation for the members of the
armed forces.

(i) damage for the events after 2 June 2003); and
(i)  Zongo, Bomanga and Bongadand

All these are outside the scope of the Ruling of the 1C)

(¢) The autonomous foreign experts (the International
Cell) which was used by DRC seems to have just
rubber stamped what the DRC had submitted to them
instead of doing their own independent analysis.

(d) The two cases of Iraqg vs Kutwait and Lockerbie that the
DRC seems to be strongly relying on are
distinguishable because they relate to countries with
socio economic circumstances that are different from

I'éval La RDC s'est fice aux chiffres proposes
par les victimes sans vérification, analyse ou
évaluation aucunes,

(b) Certaines des réclamations de la RDC outrep it le
champ d‘application de I'arrét de la ClJ en termes des
facteurs temporels, substantiels et spatiaux. La RDC a
inséré des réclamations relatives aux :

(i) viols et indemnisations des membres des
forces armées,
(i) dégats pour des faits postérieurs au 2
juin 2003); et
(iii) Zongo, Bomanga et Bongadanda.

Tous ces éléments sortent du champ d’application de I'arrét
de la ClJ.

(c) Les experts indépendants étrangers (la Cellule
internationale) auxquels la RDC a eu recours
semblent n‘avoir fait rien d’autre qu'avaliser ce que la
RDC leur a transmis au lieu d’effectuer leur propre
analyse indépendante.

(d) Les deux affaires Irak-Koweit et Lockerbie sur

5

DRC and Uganda.

(&) According to the IC] Judgment of December 2005 the
DRC bears the evidentiary burden to prove the exact
injury that it suffered as a result of the specific actions
of Uganda for which it is responsible under
international law.

(f) The DRC seeks compensation in three  broad
categories: macroeconomic damages; material and
non-pecuniary damages suffered by DRC and
material and non-pecuniary damages suffered by
natural/legal entities. No specific proof, much less of
specific injuries caused by Uganda, is offered to
support the claims in any of these categories.

(g) The DRC Submission is not only inconsistent with the
express ruling of the Court, it is also inconsistent with
elementary principles concerning the duty to make
reparation in international law. The law of State
responsibility in international law is clear that to be
compensatable, damages must be non-speculative
and proved with a reasonable degree of certainty.
Each and every element of damage claimed falls short

lesquelles la RDC se base pour défendre sa
position ne sont pas les mémes, vu les conditions
socioéconomiyues de ces pays avec la RDC et
I"Ouganda.

(¢) D'apres I'arrét de la C1) de décembre 2005, la charge
de la preuve incombe & la RDC pour démontrer le
préjudice exact qu'elle a subi, les actions spécifiques
de 'Ouganda dont il est responsable en vertu du
droit international.

(f) La RDC réclame des indemnisations dans trois larges
catégories ! dommages macroéconomigues ;
dommages matériels et non pécuniaires subis par la
RDC; et d non pécuniaires subis par des
personnes  physiques/morales, Aucune preuve
spécifique, encore moins des préjudices speécifiques
causés par I'Ouganda, n'est offerte pour appuyer les
revendications dans une quelconque de ces
catégories.

(g) Non seulement le document d'évaluation de la RDC
contredit les prescrits de Farrété de la Cour, mais
aussi il énerve les principes élémentaires du droit
international en maticre de Vobligation de pai t
des réparations. Le principe de la responsabilite
ctatique dans le droit international est clair que pour
prétendre & Iindemnisation, les dommages doivent
tre non spéculatifs and prouvés avec une certitude
raisonnable. Aucun des éléments des dommages ne

Annex 10
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of these basic standards.

(h) There is no evidence that the DRC segregated the
damages in the areas where there was more than one
military group and where Uganda was not the
occupying force such as Kisangani, where the Court
took judicial notice of the presence of other forces.

After critiquing the DRC methodology and evaluation,
Uganda used the internationally accepted principles derived
from the jurisprudence on reparation and state responsibility
in matters of compensation.

Uganda proposed that a sum of USD 25, 500,000 should be
offered by Uganda to the DRC as reparation for the damage
suffered by the DRC and in satisfaction of the I1C] Ruling of
19 December, 2005

Uganda also presented a counterclaim of USD 3,760,000 after
reviewing the evidence available in respect of the destruction
of the property of the Embassy of Uganda in DRC.

Uganda proposed that the rates and amount of reparation
should be referred to the Ministers

satisfait & ces standards de base,

(h) Dans les zones ou il y avait plus d'un groupe militaire
et o0 I'Ouganda n'était pas la seule force
d'occupation, tel qu'a Kisangani, il n'y a pas de
preuve que RDC ait fait le distinguo avec les

¢tend causés  par d'autres

de

grou pesuarmé;s dans ces zones,

Aprés avoir critiqué la méthodologie et I'évaluation de la
RDC, [IOuganda a eu recours aux principes
internationalement acceptés découlant de la jurisprudence en
matiére de réparation et de responsabilité étatique dans les
questions touchant & I'indemnisation.

L'Ouganda a propos¢ un montant de USD 25.500.000 & titre
de réparation offerte par 'Ouganda a la RDC pour le
dommage subi par cette dernitre et ce pour satisfaire a 'arrdt
de la ClJ du 19 décembre 2005.

L'Ouganda a présenté une contre-¢valuation de USD
3.760.000 aprés avoir examiné les preuves disponibles
concernant la destruction des biens de I"Ambassade de
I"Ouganda en RDC.

L'Ouganda a proposé que les taux et montants de la
réparation soient référés aux Ministres

Partie congolaise
Par courtoisie, la partiec congolaise a laissé 4 la partic |
7

Democratic Re lic of

Out of courrtesy, the DRC delegation left the discretion to the
Uganda delegation to present its own, technical document
which led to a bigger under estimation of the different
damages inflicted to the Congolese populations as a result of
armed activities exercised on the DRC territory, valued at
less than 1% of the amount claimed.

In reaction, the DRC found that Uganda presentation had the
following shortcomings:

1. it is not consistent with the theory of evidence in that
Uganda is asking DRC to prove, while it was on the
same basis of evidence provided by the DRC that the
1C) condemned Uganda. The DRC further states that
the complementary evidence gathered during five
years in application of the IC] judgment was
submitted to the Uganda Government in 2010;

2. the onus was on Uganda, which rejected evidence
presented by the DRC, to come up with its own
evidence on which it bases the paliry sum of the

proposed reparation;

3, it is indecent at this stage for Uganda to ask the DRC
to present evidence regarding infringing acts it
committed in_areas it occupied:

ougandaise le soin d'exp son document technigque quia
conduit & une trop grande sous-estimation des différents
préjudices causés a la population congolaise, suite aux
activités armées exercées sur le territoire de la RDC, soit £ 1%
du montant réclamé.

Pour toute réaction, la RDC trouve que cet exposé peche sur
les points suivants :

1. I'Ouganda exige encore a la RDC de prouver, pendant
que c'est sur base de preuves fournies que la Clj Ta
condamné, et que les preuves supplémentaires,
réunies pendant 5 ans en exécution de larrét de la CIJ,
ont ét¢ remises en mai 2010 au Gouvernement
ougandais ;

2 il appartient & 'Ouganda, en rejetant en bloc les
preuves avancées par la RDC, de présenter les preuves
contraires sur lesquelles il s'est appuy¢ pour arréter le
montant  dérisoire  de la  réparation propostée
actuellement ;

3. clest donc une turpitude pour 'Ouganda que de

demander, une fois de plus, a la RDC de présenter a ce
niveau les preuves des actes délictueux commis dans




4. according to the principle of Newo auditur suwan
turpitudinent nllegans, Uganda cannot absolve itself
from Hability for acts committed by other military
forces in the occupied areas which were under its
control and administration, therefore under its
responsibility;

5. liis clear that legally, in citing the fact that Uganda
was not the only occupying military power, nor the
only force to have looted and committed various
violations, intended to excuse itself from exclusive

ponsibility i i by the ICJ judgment. .

6. By proposing an amount of reparation for the deaths,
Uganda thereby acknowledges that its armed
occupation led to deaths but the issue would be in
terms of amount for reparations.

7. Consequently, the amount proposed by Uganda for
death seems to be the same amount which it seeks
from DRC for the renovation of its chancery building,
which gives the impression that the Congolese deaths
are less valuable than a building, even if it is an
Embassy's

la partie par lui occupee ;

4. en vertu du principe « Nemo auditur suam turpitudinen
allegans », 'Ouganda ne peut sexonérer des actes
commis par d'autres forces militaires dans la partie
occupée  qui était A la fois sous son contrdle et sous
son administration ;

5. il est évident que juridiquement, en excipant du fait
qu'il n"aurait pas été la seule force militaire occupante,
ni la seule force & avoir pillé et commis les divers
méfaits lui imputés, la responsabilite lui incombe
exclusivement conformément au dispositif de I'arrét
delaCl);

6. a titre purement illustratif, en proposant le montant
d'indemnisation pour les morts (soit £308 USD par
personne décédée), I'Ouganda reconnait par 1a que
son occupation armee avait engendré des cas de déces,
mais le probléme se poserait en lermes de montant de
réparation.

7. Aussi, ledit montant propos¢ sur ce point (mort
d'hommes) équivaut  pratiquement a ce  que
I'Ouganda réclame au titre de rénovation de sa
chancelleric & Kinshasa qui n‘avait connu que
quelques dégdts matériels, ce qui donne I'impression
que les morts congolais valent moins qu'un immeuble,
fut-il celui d'une ambassade ;

8. the DRC rejects Uganda’s position whereby it is
bent on the Mini to focus on the issue of
determining the amount of reparation, and yet the
Ngurdoto Accords vested such authority with both
parties’ experts;

9. finally, Uganda is referring to international law and
jurisprudence which it interprets selectively for its
OWN convenience.

Clarification by Uganda

Uganda expressed the view that the methodology, relevant
documents with credible data and relevant jurisprudence are
duly contained in its Response. Uganda’s view was that in
order to arrive at any quantum or reparation, the Parties
must engage in technical discussions on the basis of the
reparation.

In view of the disagreement between the Parties, Uganda
proposes the matter of quantum of reparation payable by
each of the Parties should be referred to the Ministers,

Uganda further proposes that DRC presents a detailed
response its offer giving reasons why its not acceptable.

8. la RDC réfute la position de I'Ouganda selon laguelle
il appartiendrait aux Ministres de se concerter pour
pouvoir déterminer le montant de I'indemnisation,
alors méme que laccord de Ngourdoto confere cette
compétence aux experts de deux parties (article ) ;

9. enfin, 'Ouganda allégue les régles et jurisprudences
internationales qu'il interprite & sa guise rien gue
pour le besoin de la cause.

1

Clarifi

par I'Oug

La partie ougandaise a défendu la position que la
méthodologie, les picces pertinentes avec des données fiables
et la jurisprudence appropriée étaient dument reflétées dans
son document d*évaluation. L'Ouganda est d'avis qu'afin de
déterminer un quelconque quantum ou réparation, les
Parties devraient s'engager dans des discussions techniques
basées sur la réparation.

Vu le désaccord entre Parties, la question du quantum des
réparations payables par chaque Partie devrait étre référie
aux Ministres. L'Ouganda a par ailleurs appele la RDC a
répondre 4 sa proposition en soumettant sa contre-

proposition.
L'Ouganda a par ailleurs proposé que la RDC réponde 4 sa

proposition en fournissant une contre-proposition sur base
de la contre-évaluation de I'Ouganda.

Uganda also requests that the DRC makes concrete resp

10
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to its counter claim..
OBSERVATIONS AND WAY FORWARD:

(i) Areas of agreement

Parties noted the following as points of agreement :

= That the parties agree to implement the ruling
of the Court (1CJ).

* As recommended by the IC] both parties agree
that bilateral process is the best way to reach a mutually
acceptable settlement.

(ii) Areas of disagreement
The Parties noted the following as points of disagreement:
DRC position

CONSTA'
A. Constats

n .f:'em dégagé de la position prise par les deux parties, les
points de convergence et de divergence suivants :

PERSPECTIVES D'AVENIR

1. Points de comvergence

Les deux parties reconnaissent la pertinence de l'arrét de la
ClJ du 19 décembre 2005,

Elles respectent la décision de la Cour leur demandant de se
mettre d’accord sur le montant de la réparation.

2, Points de divergence

Les deux parties ne s"accordent pas sur les points suivants |
RDC

L'Ouganda rejette certains dommages retenus par la RDC,
t t les de envire itaux, les d 5
macro-économiques, éducatifs, sanitaires et les lésions

corporelles.

2°, le montant de la réparation.
La délégation ougandaise trouve que le montant de 23.514,

943,928 USD propos¢ par la RDC est excessif et spéculatif,

1

UGA ‘'S PROPOSA

Whereas the DRC claims USD 23,514,943,928 which
includes unverified claims like the 3,589 death claims
and other numerous claims which are outside the scope
of the judgment and the principles on reparations,
Uganda proposes a sum of USD 25,500,000 calculated in

tandis que la RDC trouve que le montant de 25.500.000 USD
proposé par I'Ouganda est dérisoire et inacceptable.

3° la responsabilité

L'Ouganda soutient actuellement que sa responsabilite doit
étre partagée avec d'autres acteurs qui étaient avec lui sur le
terrain des hostilités.

La RDC sen tient aux termes de l'arrét de la Clj qui
condamne clairement et seul 'Ouganda a réparer tous les
dégats causés du fait de son occupation armée et du non
controle des forces irrégulitres ayant opéré son occupation
aveérée.

OUGANDA

Alors que la RDC réclame le montant de USD 23.514.943.925,
lequel inclut des réclamations non vérifices tells les 3.589
morts qui n'ont pu étre vérifites ou évaluées par la RDC ainsi
que diverses réclamations qui ne sont en dehors du champ
d’application du jugement et des principes régissant les

accordance with the international principles governing
the payment of reparations.

(a) Uganda rejects the following claims which are not
verified and /or compensatable according to the
principles of international law:

rép I'Ouganda  propose un montant de USD
25.500.000 calculé en accord avec les principes internationaux
en matiére des réparations.

{a) L’Ouganda rejette les réclamations suivantes yui ne
sont pas payables en droit international:
(i) Dommages causés & lenvironnement

(i) Damage to environment (ii) les soldats blessés
(ii) Wounded soldiers (i) lesd ges macro- éc i
(iif) Macro- economic damages (ii) Pertes de trésorerie
12




(iv)loss on the treasury
(v) Breakdown of civil order and economic chaos

(b) Whereas Uganda presents USD 3,760,000 as its
« laim for the damage to her Embassy in DRC,
the DRC is offering a paltry USD 10,000 without any
justification.

B. WAY FORWARD

Reiterating the wishes as expressed in the spirit of the
Ngurdoto  Accords and other discussion frameworks
between the two countries, the experts have resorted to their
respective Ministers to give appropriate directions.

The Parties take note with concerns that this is the forth
meeting without reaching a mutually acceptable conclusion
and recommend notably to:

- Continue the discussions and find a political solution
within the spirit of Ngurdoto;

- Refer the matter for decision by the two Heads of
State;

The Parties note that there has been some progress in the
Negotiations between the Parties as illustrated by the mutual
efforts expended so far to reach a negotiated settlement
However, in order to take the process further, Parties

(iv) Rupture de lordre civil et
conomique

chaos

(b) Alors que 'Ouganda réclame USD 3.760.000 comme
contre-évaluation pour le dommage causé & son
Ambassade en RDC, la RDC n'offre que la somme

dérisoire de USD 10,000
B. PERSPECTIVES

Réitérant les vaeux tels qu'il ressort de Vesprit des accords de
Ngourtoto et d'autres cadres de discussion entre les deux
pays, les experts s'en remettent 4 leurs Ministres respectifs
pour donner des directives approprices.

Les experts prennent en compte avec préoccupation que c'est
la quatritme rencontre sans résultat satisfaisant et
4,

rec i, de:

- continuer les discussions et de trouver une solution
politique, selon I'esprit des accords de Ngourdoto ;

- soumettre la question a lappréciation des deux Chefs
d'Etat ;

Les Parties notent qu'il y a eu progres dans les Négociations.
Elles recommandent que tout point de désaccord soit soumis
4 la Session Ministérielle de la Grande Commission Mixte
sous les auspices de " Accord de Ngurdoto.

13

recommend that identified  point of agreement or
disagreement should be referred to the Ministerial Session of
the Joint Permanent Commission under the Ngurdoto
t for ion and guid

1‘ d:]
X. CONCLUSION

The experts of the two countries acknowledged that
discussions took place in a cordial atmosphere

X. CONCLUSION

Les experts de deux pays reconnaissent que les pourparlers
se sont déroulés dans une atmosphére empreinte de
cordialite.

Fait a Pretoria, & Burgers Park Holel, le 17 mars 2015

Done at Burgers Hotel, Pretoria this 17 Day of March 2015

Amb. James Mugume
FOR REPUBLIC OF UGANDA

Me André Kalenga Ka-Ngoyi
LE CHEF DE LA DELEGATION, RDC

14
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Government of Uganda and the Government of the Democratic Republic of Congo, The Agreed
Minutes of the 4th Meeting of Ministers of the Democratic Republic of Congo and the Republic
of Uganda on the Implementation of the Judgment of the 1CJ of 19th December 2005 (17-19
Mar. 2015)






Beper L

THE AGREED MINUTES OF THE 4™ MEETING OF MINISTERS OF
THE DEMOCRATIC REPUBLIC OF CONGO AND THE REPUBLIC OF
UGANDA ON THE IMPLEMENTATION OF THE [UDGEMENT OF IC]
OF 19™ DECEMBER 2005 HELD, IN PRETORIA, SOUTH AFRICA ON
17T - 19TH MARCH 2015

PREAMBLE

CONSIDERING the ruling of the International Court of Justice of 19t
December 2005 in the case entitled “Armed Activities on Territory of the
Congo (Democratic Republic of the Congo v. Uganda)

RECALLING the contents of paragraphs 260 and 261 of the ruling of the
International Court of Justice of 19% December 2005, which provided for
negotiations to be conducted between the two parties in good faith to
determine the amount of reparation due to the DRC and Uganda;

GUIDED by the Ngurdoto-Tanzania Agreement between the Democratic
Republic of Congo and the Republic of Uganda on Bilateral Cooperation of
8th September 2007 signed by the Heads of State and determined to give
full effect to Article 8 on the implementation of the Judgment of the
International Court of Justice (IC]J of 19% December 2005);

THEREFORE :

1. The Ministerial Delegations of the Democratic Republic of Congo and
Republic of Uganda met in a cordial manner for the 4% Joint Ad Hoc
Committee Ministerial Committee from 17% to 19% March, 2015 in
Pretoria, Republic of South Africa.

2. The Delegation of Democratic Republic of Congo led by H.E. Mr. Alexis
Thambwe Mwamba, Minister of Justice and Human Rights and Guardian
of Official Seals, accompanied by H.E. Mr. Aime Ngoi Mukena Lusa
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Diese, Minister of National Defence, Veterans and Re-integration; H.E Mr
Bene L. M'Poko, Ambassador of the DRC in Pretoria; H.E Mr. Charles
Okoto Lolakombe, Ambassador of the DRC in Kampala, and Mr.
Nehemie Mwilanya Wilondja, Legal Advisor of the President of the DRC.

5. The delegation of the Republic of Uganda was led by Hon. Maj. General

Kahinda Otafiire, Minister of Justice and Constitutional Affairs and
accompanied by Hon. Fred Ruhindi, Minister /Attorney General of
Uganda; Hon. Daudi Migereko, Minister of Lands, Housing and Urban
Development; Hon. Henry Okello Oryem, Acting Minister of Foreign
Affairs; Hon. General Jeje Odongo, Minister of State for Defence; and HE
M. James Kinobe, Ambassador of Uganda in Kinshasa

4 The Meeting considered the following documents:

(2)The Joint report of the Senior Officials and Experts of the two
countries dated 17 March 2015,

(b) The proposed criteria by the Republic of Uganda, and

(c)Specific Response by the DRC to the new proposed criteria by
Uganda

5. Uganda proposes that:
(a) There is need for the parties to agree on the criteria which should be
used as a basis for the compensation payable to the DRC.
(b) The DRC and Uganda should conduct Joint verification and analysis
of the 7400 documents provided by the DRC based on the agreed
criteria.

6. In the spirit of brotherhood and good neighborliness and without
prejudice;:

(a) Uganda withdrew its counter claim in respect of the damage on its
Embassy property in Kinshasa. ;i

/I_ 7k
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(b) Uganda revised her initial offer of reparations payable to the DRC
from USD 25,500,000 to USD 37,028,368.

7. The Democratic Republic of Congo :

(a) Objected to using any criteria to assess her claim. .

(b) The DRC insisted that there should be no further negotiations at
technical and Ministerial level following the spirit of the 3 Joint Ad Hoc
Ministerial Committee Meeting of 24-27 November 2014..

(c) The DRC accepts the withdrawal of Uganda’s counter’s claim of USD
3,760,000, which DRC had admitted as due and owing but rejects the offer
by Uganda of the USD37,280,368 as being insignificant.

(d) The DRC insists that since there is no agreement, the matter should be
referred to the ICJ.

NOW THEREFORE:

Since there is no consensus reached, the Parties resolved that there should
be no further negotiations at technical and Ministerial level and that the
matter should be referred to the Heads of State within the framework of
the Ngurdoto Agreement on Bilateral Cooperation between Uganda and
the DRC of 2007 for further guidance.

Done on this 19% day of March, 2015, at Pretoria in the Republic of South
Africa in both French and English languages and both texts are equally
authentic.

For the Republic of Uganda For the Democratic Rep%of/ i
5

-V‘/.N
Ji s A

Congo

ce

~—Hen-Aleéxi 'Fﬁam(eh&wamba
ami}imsdusﬁce, Human Rights
an

Constitutional Affairs d Guardian of the Official Seal
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~ROPOSED CRITERIA

1. We propose that we be guided by the IC] Judgment of 19t December

2005; thus excluding claims outside the scope of the Judgment. These

include;

a) Rape

b) Claims arising in the period outside 8% August 1998 to 2 June
2003.

¢) Areas court said Uganda was not present; Zongo, Bomanga and
Bongadanga

. Follow principles of international law and exclude the following

claims; Macro Economic damages, wounded soldiers, loss to the
treasury, breakdown of civil order and economic chaos,
disorganization of health and education system, delay of the
economic and social development plan and other war related
damages.

. We propose that in arriving at a mutually acceptable compensatable

amount for acts of killing and death, reliance should be made on
judicial precedents/authorities.

. In the case of personal injury, the amount payable should take into

consideration the level of injury and disability.

. In case of loss of property and other related claims, we propose that

upon proof, the assessment should be based on equitable
considerations and the fair market value of the property destroyed at
the time.

. Loss of business and profits: we propose that claims in this category

should be based on the lost future profits of the income generating
activity, assets of the business, anticipated profits and basic
accounting principles.

. Looting, plundering and exploitation of natural resources: we

propose to rely on the DRC’s submissions to the United Nations
Security Council, reports of ‘'UN Agencies and other humanitarian
organizations. ’




8. Violation of International Human Rights law and international
Humanitarian law in [turi province as an occupying power also
referred to as moral prejudice: we propose an ex gratia payment that
is mutually acceptable to both parties.

9. A joint verification and analysis of the 7400 documents provided by
the DRC should be carried to isolate credible claims from unrealistic
and exaggerated claims.

Ve believe that if the two parties can agree on specific criteria on which to
base the amount of compensation payable to the DRC we shall be able to

resolve the matter amicablyi‘
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F ﬂ
COMMUNIQUE CONJOINT DE LA 4éme REUNION DES MINISTRES DE
LA REPUBLIQUE DEMOCRATIQUE DU CONGO ET DE LA
REPUBLIQUE DE L'OUGANDA SUR L’EXECUTION DE L’ARRET DE LA
COUR INTERNATIONALE DE JUSTICE DU 19 DECEMBRE 2005, TENUE
A PRETORIA, AFRIQUE DU SUD, DU 17 AU 19 MARS 2015

PREAMBULE

Considérant 'arrét de la Cour Internationale de Justice du 19 décembre 2005
dans la cause intitulée « Activités armées sur le territoire du Congo (République
Démocratique du Congo contre Ouganda) » ;

Rappelant le contenu des paragraphes 260 et 261 de l'arrét de la Cour
Internationale de Justice du 19 décembre 2005 qui recommande des
négociations de bonne foi entre les deux parties, en vue de déterminer le
montant de la réparation da a la République Démocratique du Congo par la
République de I'Ouganda ;

Guidées par I’ Accord de Ngourdoto en Tanzanie, signé le 08 septembre 2007
entre la République Démocratique du Congo et la République de I'Ouganda
sur la coopération bilatérale, plus spécialement en son article 8 qui
recommande notamment aux parties de trouver les modalités pratiques de
I'exécution de l'arrét du 19 décembre 2005 de la Cour Internationale de

Justice ;
Pour ce faire,

1. Les délégations ministérielles de la République Démocratique du Congo et
de la République de I'Ouganda se sont rencontrées dans une ambiance
empreinte de cordialité, pour la 4tme Réunion ministérielle du Comité conjoint
ad hoc, tenue a Pretoria en République Sud-Africaine, du 17 au 19 mars 2015.

2. La délégation de la République Démocratique du Congo était conduite par
S.E Monsieur Alexis THAMBWE MWAMBA, Ministre de la Justice, Garde des
Sceaux et Droits humains, accompagné de S.E Monsieur Aimé NGOI
MUKENA LUSA DIESE, Ministre de la Défense nationale, Anciens
combattants et Réinsertion, Monsieur BENE L. M'POKO, Ambassadeur de la
République Démocratique du Congo a Pretoria, Monsieur Jean Charles
OKOTO LOLAKOMBE, Ambassadeur de la République Démocratique du
Congo a2 Kampala, Monsieur Néhémie MWILANYA WILONDJA, Conseiller
principal du Chef de I'Etat chargé des questions juridiques et administratives.



A L

3. La délégation de | Ouganda était conduite par S.E Monsieur le General
Major KAHINDA OTAFIIRE, Ministre de la Justice et des Affaires
Constitutionnelles, accompagné par Monsieur FRED RUHINDI,
Ministre/Procureur Général de la République, S.E Monsieur DAUDI
MIGEREKO, Ministre des Affaires Foncitres, de [|'Habitat et du
Développement Urbain, S.E. Monsieur HENRY OKELLO ORYEM, Ministre
des Affaires Etrangeres a.i, S E. Monsieur le Général JEJE ODONGO, Vice-
Ministre de la Défense, S.E Monsieur JAMES KINOBE, Ambassadeur de la
République d"Ouganda a Kinshasa.

4, La réunion a examiné les documents suivants :

a) les rapports respectifs de Hauts Fonctionnaires et Experts de deux pays du
17 mars 2015 ;

b) les nouveaux critéres d'évaluation proposés par la République de
I'Ouganda ;

c) la réponse spécifique de la République Démocratique du Congo auxdits
critéres.

5. L’Ouganda a proposé :

a) la nécessité pour les parties de s'accorder sur des critéres a utiliser comme
base de calcul pour la compensation a payer a la RDC ;

b) la vérification conjointe et une analyse commune de 7.400 piéces a
conviction produites par la République Démocratique du Congo,
conformément aux critéres a accepter de commun accord ;

6. L’'Ouganda s’est résolu en outre :

a) de renoncer, dans un esprit de fraternité et de bon voisinage, & sa
réclamation du montant de 3.760.000 USD, en rapport avec les dommages
causés a | immeuble de son ambassade a Kinshasa et aux mauvais traitements
infligés a son personnel diplomatique ;

b) de revoir a la hausse sa proposition initiale de réparation du montant de
25 500 000 US, en le portant a 37. 028.368 USD ;

En définitive, la République de I'Ouganda a vivement souhaité de voir se
poursuivre les négociations entre les deux parties.’
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7. Pour sa part, la République Démocratique du Congo a réagi a la position
de la partie ougandaise de la maniére ci aprés :

a) elle a fait objection a l'utilisation d"autres critéres pour évaluer sa demande
de réparation ;

b) elle a insisté sur le fait qu'il ne devrait plus y avoir d’autres négociations,
tant au niveau technique que ministériel, conformément a la résolution de la
3tme réunion ministérielle tenue a Indaba, Johannesburg, du 24 au 27
novembre 2014 ;

c) elle a pris acte de la renonciation par la partie ougandaise de sa réclamation
du montant de 3760 000 US; néanmoins, elle a fermement rejeté 1'offre de
I'Ouganda de 37.028.368 USD comme étant toujours insignifiante, au regard
des préjudices causés ;

d) enfin, force a été pour elle de constater que le désaccord persiste entre les
deux parties, ce qui l'améne a envisager de retourner devant la Cour
Internationale de Justice pour la suite de la procédure ;

DE CE QUI PRECEDE,

Vu le désaccord persistant entre les parties, celles-ci ont résolu de cléturer les
négociations & leur niveau, conformément a la résolution susmentionnée de la
troisiéme réunion ministérielle, et de s’en remettre & la disposition des Chefs
d’Etat, dans 'esprit de I’Accord de Ngourdoto de 2007 sur la coopération
bilatérale entre I'Ouganda et la République Démocratique du Congo, pour une
orientation.

Fait a Pretoria, en Afrique du Sud, a Burgers Park Hoétel, le 19 Mars 2015, en
deux exemplaires originaux, en francais et en anglais, les deux faisant
également foi

Pour la République de 'Ouganda,

S.E. Majgr
OTAFIIRE ; 6
Ministre dé la  Justice et et Droits humains
Constitutionnelles  Affaires




7. Pour sa part, la République Démocratique du Congo a réagi a la position
de la partie ougandaise de la maniére ci apreés :

a) elle a fait objection a I'utilisation d’autres critéres pour évaluer sa demande
de réparation ;

b) elle a insisté sur le fait qu’il ne devrait plus y avoir d’autres négociations,
tant au niveau technique que ministériel, conformément & la résolution de la
3tme réunion ministérielle tenue a Indaba, Johannesburg, du 24 au 27
novembre 2014 ;

c) elle a pris acte de la renonciation par la partie ougandaise de sa réclamation
du montant de 3 760 000 US ; néanmoins, elle a fermement rejeté 1'offre de
I'Ouganda de 37.028.368 USD comme étant toujours insignifiante, au regard
des préjudices causés ;

d) enfin, force a été pour elle de constater que le désaccord persiste entre les
deux parties, ce qui I'améne a envisager de retourner devant la Cour
Internationale de Justice pour la suite de la procédure ;

DE CE QUI PRECEDE,

Vu le désaccord persistant entre les parties, celles-ci ont résolu de cloturer les
négociations a leur niveau, conformément 4 la résolution susmentionnée de la
troisiéme réunion ministérielle, et de s’en remettre & la disposition des Chefs
d’Etat, dans I'esprit de I’Accord de Ngourdoto de 2007 sur la coopération
bilatérale entre 1'Ouganda et la République Démocratique du Congo, pour une
orientation.

Fait a Pretoria, en Afrique du Sud, a Burgers Park Hotel, le 19 Mars 2015, en
deux exemplaires originaux, en frangais et en anglais, les deux faisant
également foi

Pour la République de I'Ouganda, Pour la République Dé

S.E. Major
OTAFIIRE - :
Ministre dé la  Justice et et Droits humains
Constitutionnelles  Affaires
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Ponne 4

REPONSES SPECIFIQUES DE LA RDC AUX NOUVEAUX CRITERES PROPOSES PAR
LA PARTIE OUGANDAISE

La délégation congolaise a pris connaissance du document lui transmis par la

délégation ougandaise et, aprés analyse approfondie, donne sa réponse ci-
apres:

I. De la proposition d’étre guidé par Parrét de la ClJ pour exclure certaines
réclamations

La RDC réaffirme, comme I'Ouganda, son adhésion sans réserve aux termes de
l'arrét de la ClJ du 19/12/2005.

1“U Cela s’entend par une réparation intégrale des préjudices causés, ce qui
n’exclut pas certains préjudices particuliers. En effet, I'arrét dit : « 'Ouganda a
I'obligation, envers la RDC, de réparer le préjudice causé (paragraphes 345.3 et
345.5 de l'arrét).

2° La RDC affirme qu’elle s’en est tenue 3 la période d’occupation effective
allant du 08/08/1998 au 02/06/2003. Aucune réclamation ne porte ni sur la
période antérieure, ni encore sur la période postérieure.

3° Quant aux territoires occupés, la réclamation de la RDC ne fait pas allusion
aux localités de Zongo, Bomongo et Bongandanga.

4° S'agissant d'autres forces qui opéraient sur le territoire de la RDC dans la
partie occupée par I'Ouganda, la Cour elle-mé&me reconnait en des termes I'on
ne peut plus clairs |a responsabilité de 'Ouganda (paragraphe 345.1), unique
puissance occupante.

Il. Recours aux principes du droit international et de la jurisprudence pour
exclure certains dommages

L'arrét consacre le principe de la réparation intégrale et 3 ce sujet, rappelle la
jurisprudence des usines de Chorzow, en Polog e. L'on ne peut dés lors y

B
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revenir, sous peine de vouloir remettre en cause ledit arrét déja coule en force
de chose jugée.

Ill. Proposition d’une compensation mutuellement acceptable pour les cas des
tueries et des déces.

En réponse, la RDC affirme que les congolais tués, dont du reste l'identité de
chacun a été précisée, sont des étres humains, et a ce sujet, elle invogque une
jurisprudence plus appropriée relative a I'affaire Irak-Koweit.

IV. Prise en compte du degré des blessures et du handicap physique dans le
cas des lésions corporelles

Pour ce faire, la commission d’enquéte était descendue sur terrain pour
constater les lésions et leurs degrés, puis les a décrites avec précision dans le
document dont dispose |'Ouganda, ol les montants des dommages sont
ventilés avec précision. Comment I'Ouganda qui n’a pas été sur terrain peut-il,
aprés coup, tout contester en bloc, sans offrir la moindre preuve contraire ?

V. Perte de propriété

La RDC renvoie I'Ouganda au rapport établi par la Commission d’enquéte étayé
par plus de 7000 piéces a conviction.

VI. Perte en matiére commerciale et manque @ gagner

Le principe en droit veut que I'on indemnise non seulement pour les pertes
subies (valeur des biens perdus), mais encore pour le manque a gagner (gains
futurs).

VIl. Cas de pillage et d’exploitations illégales des ressources naturelles

La RDC est guidée par I'arrét de la Cour {paragraphe 345.4) en ce que

8 ]

I

(8
I’'Ouganda n’'a pas empéché les actes de pillage et/d’exploitation des ressources
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naturelles congolaises. Au demeurant, comment I'Ouganda, partie occupanté,
peut-il ignorer ce que lui ont rapporté ces activités illicites qui ont
positivement impacté sur sa balance commerciale.

VIIl. Violations des régles du droit international humanitaire et des droits de
Fhomme : paiement ex gracia

La RDC estime que s’agissant de cette réparation, elle ne peut étre laissée au
bon vouloir de I'Ouganda tant I'arrét de la Cour (paragraphe 345.2, 3)
stigmatise la violation par I'Ouganda des droits de I'homme et du droit
international humanitaire. Par ailleurs, il s'impose de faire la distinction entre
les dommages causés aux individus et ceux subis par I'Etat congolais.

IX. Vérification conjointe des 7400 piéces présentées par la RDC

Quant & la vérification demandée, cela équivaudrait & reprendre toutes les
enquétes faites pendant 6 ans, alors Jue I'Ouganda dispose de la réclamation
de la RDC depuis le mois de mai 2010 et de toutes les piéces a conviction
depuis au moins 2 ans . Ce serait revenir a la case du départ, partant un éternel
recommencement que la RDC ne peut en aucune maniére accepter.

Fait a Pretoria, le 18 mars 20]/.5.?«/

‘d;ﬂ:gﬁ:c}
w‘”y'/?

Ministre es Sceaux et Droits Humains
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Translated Copy

DRC’S SPECIFIC RESPONSES TO NEW CRITERIA PROPOSED BY
THE UGANDAN SIDE

The Congolese side took cognizance of the document transmitted to it by the Ugandan side and,
following in-depth analysis, is providing its response as follows:

I On the Proposal to be guided by the ICJ judgement to exclude certain claims

The DRC reaffirms, just like Uganda, its unreserved adherence to the terms of the 1CJ ruling of
19/12/2005.

1° This entails full reparation of damages caused, which does not exclude certain specific
damages. In fact, the ruling says: “Uganda has the obligation towards the DRC to repair the
damage caused (paragraphes 345.3 and 345.5 of the ruling).

2° The DRC states that it stuck to the actual period of occupation running from 08/08/1998 to
02/06/2003. No claim does pertain to the period prior or subsequent to that one.

3" As for the occupied territories, the DRC claim does not allude to the localities of Zongo,
Bomongo and Bongandanga.

4° Regarding other forces which were operating on the DRC territory in the part occupied by
Uganda, the Court itself recognized in no uncertain terms Uganda’s responsibility (paragraph
345.1), as the sole occupying power.

11, Resort to principles of international law and jurisprudence to exclude certain
damages
The ruling enshrines the principle of full reparation and in this regard, recalls the jurisprudence
of the Chorzow plants in Poland. One cannot therefore question that lest one questions the said
ruling which already acquired the force of res judicata.

Ill.  Proposal of a mutually acceptable compensation for cases of murder and deaths

In response, the DRC submits that the killed Congolese, whose individual identity was even
revealed, are human beings, and in this regard, it invokes the more appropriate jurisprudence
pertaining to the case Irag-Kuwait.

v, Taking into account the level of injury and physical disability in the case of bodily
injuries

To this end, the investigation commission went to the field to observe the injuries and their
levels, then described them precisely in the document at the disposal of Uganda, where amounts
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of damages 'wcrc described precisely. How can Uganda which was not in the field be able after
the fact to dispute the whole thing, without providing any single proof to the contrary?

V. Loss of property

The DRC re.fers Uganda to the report issued by the Investigation Commission backed up by
over 7,000 pieces of incriminating evidence.

VI.  Business losses and loss of profit

The principle in law requires compensating not only for losses incurred (value of loss goads),
but also for the loss of profit (future gains).

VIL.  Cases of looting and illegal exploitation of natural resources

The DRC is guided by the Court ruling (paragraph 345.4) in that Uganda did not prevent the
acts of lootings and exploitation of Congolese natural resources. In fact, how can Uganda, the
occupying power, ignore the gains it got from these illicit activities which positively impacted
on its trade balance.

VIII. Violations of rules of international humanitarian law and human rights: ex
gracia payment

The DRC is of the view, regarding such compensation, that it cannot be left up to Uganda to
decide since the Court ruling (paragraph 345.2,3) castigates the violation by Uganda of human
rights and international humanitarian law. Furthermore, it is self-evident to make a distinction
between damage caused to individuals and damage incurred by the Congolese State.

IX.  Joint verification of 7,400 pieces of evidence submitted by the DRC

As for the requested verification, this would be tantamount to redoing all investigations
conducted for 6 years, while Uganda has the DRC claim at its disposal since May 2010 and
received pieces of incriminating evidence since at Jeast 2 years. This would be getting back to
square one, thereby an endless repetitive cycle which the DRC can in no way accept.

Done at Pretoria, 18 March 2015
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DEVIS QUANTITATIES SE RAPPORTANT AUX TRAVAUX

DE REHABILITATION DE LA RESIDENCE DEV L' AMBASSADEZ DE

LA REPUBLIQUE DEL'OUGANDA A KINSHASA SISE SUR
L’'AVENUE DE L'OUGANDA COMMUNE DE LA GOMBE

A KINSHASDA - R.D.C.

DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRIX UNITAIRE PRIX
' $US TOTAL $ US
|
1 ) [INSTALLATION DU CHANTIER
i-‘ Elagage des gros arbres FF FF EF 250
empéchant la visibilité et lumiére
i Nettoyage en produit et lumiere FF FF FF 200
chimique c'est-a-dire
désinfestation de 'espace ;
b Evacuation de toute immondiceet | FF FF FF 250
mauvaises herbes poussées 200 -
5 : ¢.2900 ol
(. AMENAGEMENT DU JARDIN <~
: - Construction de mfir de ’
! souténement de terre en
briques (15x20x40) séparant les
1 trois jardins
l - Achat de gazon et mise en FE FF FF 1.200
J terre e#1.200 A
A - Achat terre noire et engrains % g
dans toute la parcelle,
! - Arrangement des fleures )
T | MACONNERIE
rli.l‘ - Remplacement et rose de
faience dans la cuisine m2- 8 15 120
I - Remplacement et pose de
faience cassés dans la salle de
\1 bains
' * Salle de bains parents m3 22 15 330
e Salle de bains enfants m3 22 15 330
L |
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DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRIX UNITAIRE | PRIX
$US TOTAL $ US
1T - Remplacement fatence (hall |m |21 15 315
service cuisine)
‘ - Remplacement faience et m 18 15 270
pose w.c. visileur
- Remplacement seui! des m 12 25 300
{ portes et fenétres au moitié
de ciment
- Décapage carreaux dégradéa | m 16 20 320
[l la marche escaliers entrée
cuisine, fourniture, pose -
3{ - Colmatage enbéton «b»la |m 24 15 360
cour de I'entrée principale et ;
facade principale
7{(_ - Paiement en béton « b » la m 36,8 25 920
cour de l'entrée principale
qL - Pavement en béton « b » la m 35 25 875
cour devant la cuisine (fagade
postérieure)
- Décapage de tole m 12 18 26
transparente abimées B p s~ 4286
fourniture et pose (protection ~ oo
pluic, soleil Nl s [
y : - J c¥ (. ik
|—|{ ] o d A S =

. i
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< DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRIX UNITAIRE PRIX
i $US TOTAL $ US
\ | MAISON ANNEXE (2 picces,
I buanderie, w.c., douche)
4 I Décapage fond-plafond m2 20 26 520
dégradés fourniture et pose de
triplex 5 mm sur gitage existant
2| |- Fourniture de bottes, lattes Pce 5 3 175
couvre-joints en bois au plafonds
3{ - Pavement en béton « b »
I'intérieure de I'annexe et
J verranda (séjours) en ciment m2 25 26 650
lissé
¢ - Pavement en magonnerie (mur
et pavement dans les chambres) m2 14 20 280
Eg - Réparation bac de douche ou
garage et le mur dégradé
4 (abimé) m2 3 30
- Réparation des escaliers m?2 1 50 50
- TélesGB28 B m2 5 10 /] ~ 50|,
b é 1815 [}/
d ELECTRICITE oK
"' Tube PVC5/8 pce 250 05 125
Tube PVC % pee 50 1 50
b Tube PVC 4 pce 2 2 4
J Manchons PVC 5/8 pce 100 0,5 50
il Coude PVC5/8 pce 100 05 50
o Bofite dérivation pce 60 0,5 30
’ Boite cuisinigre pce 1 5 5
l'._i Clou de 5 mm pce 3 2 6
9 Rouleau FIL ,VOB 15 pce 15 30 450
.0 | Rouleau Fil VOB 25 pee 15 40 600
1‘-;1 Fil de terre 75 pce 10 7 70
12 | Paquets connexe kg 3 22 66
| 3 | Prises simple (ENC) pee 25 8 280
14 [ Prises avec terre (ENC) pce 23 8 184
15 [ Prises hermétique avec terre pce 10 10 100
l

15



Annex 12

DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRIX UNITAIRE PRIX
i $US TOTAL $ US
! Interrupteur simple (ENC) pce 23 6 138
: Interrupteur va et vient (ENC) | pce 12 8 %
i1-|  Interrupteur bipolaire (ENC) | pee 10 9 9
H . Interrupteur bipolaire pce 5 10 50
L hermétique
) Interrupteur a étirette (ENC) pce 4 10 40
i{ ) Plafonniére pce 14 35 490
21 Réglette 1x20w pce 8 12 96
3 Fil VOB 42 pce 6 70 420
4 Plafonniére 4 x 20 w pce 6 80 480
sk, Boite étanche pee 10 5 50
€ Réglette 1x40w pce 20 15 300
M Armature de globe droit pece 3 15 45
£ Applique mural “intérieur) pce 2 50 100
Y Applique mural (extérieur) pce 3 50 150
i0- Tubes TL de 20w pce 10 2 20
j Tubes de 40w pce 22 2 44
it Ampoules E 27 60w pce 30 0,3 15
I” Cables VFVB 4x5’ pce 60 6 360
A Cables VFVB 4x102 pce 20 8 160
38 Tableau divisionnaire 240/C pce 2 60 120
' Talbeau divisionnaire 120/C pce 2 40 80
IJ 5.179
oy CLOTURE ET JARDIN ’;ﬁfﬁ%’
1 Cable 2,15 pee 2 130 260
J Globis (pour cléture) pce 10 50 500
1 Reglettes hermeture 1x40w pce 10 35 350
al Tube TL de 40w pee 10 2 20
Bofite etanche pce 10 1 10
b Ampoule le IE 27 100w pce 5 3 15
' Interrupteur hermetiquesch 2 | pce 2 10 S il
I & ‘
L
L
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DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRTX UNTTATRE | PRTX
$ US TOTAL$ US
|
R PAILLOTE ET GUERRITE
i Cable 3x25 M 1 160 160
5 Interrupteur sch 5 pce 2 5 10
4 Ventilateur plafonniéres pce 1 50 50
4 Prise avec terre pce 4 5 20
4 Applique mural (intérieure) pce 3 50 150
& Réglette 1x20w pce 2 10 20
& Tube TL 20w pce 2 2 4
N Bbite encastrée et dérivation pce 12 - 5
d Accessoires, vis, toille, pce FF FF , 10
J cheville (4298
| —
“TII CLIMATISATION /
{L Contacteur GV2 10-16A Pee 9 80 720
Split systéeme 12.000 BTU pce 1 450 - 480
{ Split systeme 18.000 BTU pce 5 650 3250
A Split systéme 24.000 BTU pee 5 800 4000
Armaflex pce 5 10 50
& Armafles pce 5 10 50
TYAU %2 pce 5 20 100
\ TYYAU 3% pce 5 25 125
g Cable 3x25 M 50 2 100
) Scoth pce 10 1 10
1 Bitane pce 9 7 61
) J Baguette pce 10 0,5 5
' Freon 22 Kg 5 15 75
‘ 8.8%
— 3o __2/__
I, | CLOISONNEMENT (Bureau) - @K’?Z_ZZ_L-
En bois ‘ [
ﬁ : Chevron lifaki 4,50x7x7 pce 16 13 208
Chevron lifaki 5,00x5¢5 nee | 18 12 216
1 Triplex pce 14 15 210
3 Madrier ouvrante portes pce 2 13 26
Triplex de 4 mm pce 2 15 30
' Lattes supports vitres et joints | pce FF FF 35
|
= |
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I? DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRIX UNITAIRE | PRIX
| $ US TOTAL $ US
-|‘ ' Feuilles vitres de 5 mm pee 4 50 200
L Boite colle froide pce 2 g 10
3 Boite pire nationale L 5 7 35
L) Vernis national L 5 8 40
G | Thinner L 4 6 24
/B Chevilles de 10,12cm Pqt 2 5 10
L3 Visde 2,5 Pqt 1 20 20
1 Papiers de verre Pqt FF FF 5
] Papiers fines pce 15 4 60
h ) Clous de 3,4,5,8 et 10 cm Kg 12 15 180
Serrures portes pce 2 40 80
'J Paumelles (charniére) pce 2 4 8
' /pléw i
h APPAREILS SANITAIRES 4
(PLOMBERIES)
(
‘ 'i Robinets équerres complets @ Pce 20 8 160
Paire fixabo pce 3 3 9
't | Flexibles @% de+ 40 cm a pee 5 10 50
pression
I'll Tubes de siliconnas marines Fee 3 8 24
blanches
Manchons galvanisés @& 1/2" pece 10 1 10
' ) | Niples galvanisés @1/2" pee 15 1 15
'~J Paires de vis de fixation wc pce 4 25 10
( Tuyaux galvanisés @1/2" pce 2 13 26
6 | Coudes galvanisés @1/2" pee 25 1 22
1 | Tés galvanisés @ 1/2" pce 5 1 5
\‘ 1 | PVC @50 coude 90° pece 12 3 36
12 | Colliers @1/2" ou CU complet pce 6 15 9
| 3 | Robinets doubles services @1/2" | pce 3 7 21
| B
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4
J 24 DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRIX UNITAIRE | PRIX _
\ $US TOTAL$ US
i Vanne encastrée @1/2" pce 1 10 10
1 Pomme a douche @1/2" pce 1 10 10
16 Tuyau PVC @ 40/3 pce 1 8 8
i Raccords urrions coniques pce 3 ) 16,50
b galvanisés
iC Boite colle TANGIT HENKEL | Bt 2 11 22
P s Salles de bains compleétes pce 2 550 1.100
‘ ) avec accessoires
. Chauffe-eau de 8ol pce 2 180 360
2_‘ WC monobloc soritP. pce 2 140 280
a3 Evier de cuisine complete 90 pce 1 140 140
=g Chauffe-eau de 501 ARSTON | pce 1 150 150
Er& Lavabo complet toilette pce 1 100 100
: visiteurs
1 Evier dans la maison annexe pce 1 140 140
h Bac de douche pce 1 90 90
i Bec mobil chromé @1/2” pce 1 15 15
4 Coudes manchettes pce 1 35 35
Imprévu FF FF 70 70
: 2932508
X1 | MENUISSERIE METALLIQUE 2/’%?}_:
i Fabrication et pose des ouvrants ~j6%2
> de toutes les fenétres et portes ﬂl‘rf/z’-
| déplacées “ %f
Tubes rectangulaires (35x25) pce 17 25 425
y Tube rectangulaire (20x10) pce 17 15 225
- Toiles moustiquaires m2 25 20 500
. Téle noire %2 m2 3 60 180
5 Crochet de panne pee 10 40 400
Boite de baguettes 3,2 Pqt 3 30 90
4 Boite de couleur anti-rouille ml’ 12 10 120

19



Annex 12

DESIGNATION DES TRAVAUX

UNITE | QUANTITE | PRIX UNITAIRE | PRIX
| ) :$ Us TOTAL $US
i = Fer plat de (30x2mm) pce 3 60 60
¢ Paquet vis parqueur de @30 | pce 2 25 50
) Vitre deé 5 mm pour toutes les | Pce 10 50 500
[ fenétres
T Réparation portail (entrée Pce 1 175 175
principale)
L, - Paire de paumelle pee 24 3 62
) Serrures pce 4 10 ; 40
| J LR ;é?
i Yul - BE5
I PARTIE GARAGE (Al - LHEAL
472 H s
L TRANSFORMEE EN SALLE A
DE REUNION
A Tubes rectangulaires (35x25) Pce 25 25 650
Tubes rectangulaire (20x10) pce 25 15 360
1 Téles noir % pce 2 50 100
4 Cléchet de panne m2 1 40 156
Boite de baguette 3,5 Pce 1 20 20
L Boite de couleur anti-rouille Pqt 2 10 20
i Fer plat (30x2 mm) ml 3 15 45
Paquet vis parqueur de @30 | Pqt 1 10 10
L }) Vitre de 5 mm (portes sallede | Pce 7 50 350
' réunion) 1.611 L
IL 7091 / .
Xl MENUISERIE EN BOIS ) /%4 7
|
\ Remplacement des portes m2 22,5 85 1870

bicco abimées sans
encadrement (0,90 x 2,30)
avec serrures en cylindre et
pose
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DESIGNATION DES TRAVAUX

UNITE | QUANTITE | PRIX UNITAIRE | PRIX
$US TOTAL $ US
Remplacement des portes m2 2,14 115 247
abimées avec encadrement '
(0,90x2,30) serrures et pose
Remplacement de portes de m2 2,50 40,4 101
douche et wc toilette (0,80x2,30)
Remplacement de porte de
cuisine en (0,79x0,87x2,10) m2 2,30 46 105
Fabrication et pose de caches
) rails en bois posées, vernissée, m2 51 27 135
au bureau de l'ambassadeur et
chambres a coucher
Fabrication et remplacement de
placards servant la garde robe m2 3,16 170 324
au couloir et dans les chambres a
coucher avec plusieurs
compartiments
; 2,327
- Zipoe
¢AC 327
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1° DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRIX UNITAIRE | PRIX
{l $US TOTAL $ US
8.7 GUERRITE
|
e Fondation en brique bétonné m3 1,5 60 %0
! Magonnerie en briques m3 16 12 198
h Elévation de mur en bloc de m3 200 2 400
: brique 15x20x40
L Crepissage (intérieur et m3 10 5 50
extérieur) en moitié de ciment
I lissé
“y|  Pavementenbéton«b> m3 6 15 90
( Fer a béton Pce 7 4 28
t ‘ Fer a béton Pce 7 4 28
3 Fil recuit Kg 5 2
| Sable du fleuve T 5 30 o
D g &
Y TOITURE
b Chevrons pce 4 i3 52
1 L Madriers pce 1 13 52
3 Téles galvanisées BG 28 B pce 7 10 70
rl Rondelles des toles pqt 3 2 6
9 Clous ordinaires 12,8,10 cm Kg 4 2 8
: Clous de toles pce 2 2 4
(l ) Plafond en triplex 4 mm pee 3 15 45
- Hatte couvre joints pce FF FF 10
\[ Porte en bois et ordinaire pce 1 20 20
10 Fenétre en bois ordinaire pce 1 20 éﬁ_ﬂ
=
g ovr PAILLOTE fen
Elévation un mur d'un meétre m2 FF FF 372
\l- en briques (15x20x40)
2 Pavement en béton « b » m2 5 15 75
lll - Pieds (madrier,chevron) pcé 8 10 80
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N° DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRIX UNITAIRE | PRIX
| $ US TOTAL$ US
E Toiture
| - Téles Pce 7 10 70
- Madrier Pce 1 6 6
| - Chevron Pce 1 6 6
- Clous kg 2 2 ~ 4
1.103
| {VII | PEINTURE e
Préparation de surface intérieure m2 280 1 280
L . |Latex blanc sur mér intérieur et m2 140 5 700
) plafond
‘ ‘ Peinture email blanc cassée sur m?2 46,7 7i 233,5
portes et fenétres métalliques
Latex blanc mentholé sur mur et m2 36
Y. plafond chambre en fauts (1) ’ 180
i Latex blanc mentholé chambre (2) | m2 32,6 180
\ Latex blanc mentholé dégagement | m2 12 5
service cuisine 163
Latex blanc salle de bains m2 25 5 60
\ parents m2 25 125
! Latex blanc salle de bains enfants | m?2 13 5 125
J Latex blanc cuisine 5
\ Latex ou email blanc au we m2 6,8 7 2
1 visiteurs 20,60
| ) | Masticage et peinture sur mar m2 125 3 625
" | | extérieur m2 40 285
® | Facade principale m2 57 5 275
(! Fagade postérieure m2 55 5 350
5 | Fagade latérale gauche m?2 50 5
\ 5 | Fagade latérale droite 5
Email plinthe et décoration mfir
\
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1. I° DESIGNATION DES TRAVAUX UNITE | QUANTITE | PRIX UNITAIRE | PRIX
$US TOTAL $
..l Us
YVII MAISON ANNEXE
| Latex blanc menthol, salon m2 32 5 160
et plafond
\ Latex deux chambres & m2 26 5 130
couché
Latex a 'extérieur de m2 50,2 5 250
| . I'annexe et toutes les fagades
F
)
! . CLOTURE
Chaulage de cléture en m2 200 1,5 7 900-s=
\ carbure blanc L 7.3%[02 4%
; - A ol
\ Rouleaux d‘anti-vol (£l m2 20 35 ”’3556':-
n barbelés) pke i{ ;
! ?'
L
\
O& %
]
\ ! -
Loy TOTAL GENERAL : 43.457$US# /r’ g.
B 4

Nous disons : Quarante trois mille quatre cent cinquante sept dollars

Américains

il k‘if_}}-—h ‘—-i
e

Fait 4 Kinshasa, le 09 ‘/07,4 2001 o

}iq)gmh& XOKO G.

. l/\~ 2

Adnumstraf,?m G erant
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RECAPITULATIEF ¢
I. Installation de chantier ;900
II. Aménagement du jardin :1.200
[I. Magonnerie et maison annexe  :6.000
IV Electricité :
- Grande maison :5.179
- Cléture etjardin 11179
- Paillote et guerrite v 429
- Climatisation : 8.896
V. Cloisonnement avec vitre bureau :1.397
(secrétariat)
VI. Plomberie (installations sanitaire) 12,932
VII. Menuiserie métallique
- Fafrication de fenétres :2.972
- Portes salle de réunion :1.611
VIII Menuiserie en bois :2.824
IX. Guerrite :1.303
X. Paillote 1103
XLI. Fil anti-vol sur la cléture . 520
XII. Peinture :
- Grande maison
- Maison annexe S7a12

- cléture

TOTAL GENERA! {43457§1S.

Nous disons : Quarante trois mille quatre cent cinquante sept dollars
Américains

GF( ﬁﬂﬁhdzrt

< [ =E 1_ ?!G
\U-‘ u.rSF'ﬁ‘ )}.dmmzstrateur Gérant

A
(o2
Eﬁ'&_@ﬁ"
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GEOCODES sprl, Devis Supplementaire des Travaux de la Rehabilitation de la Residence de
[’Ambassadeur de [’Ouganda a Kinshasa - Gombe R.D.C. (Jan. 2008)
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AVENUE DE L'OUGANDA COMMUNE DE LA GOMBE

DEVIS QUANTITATIF SUPPLEMENTAIRE AUX TRAVAUX DE REHABILITATION DE LA
RESIDENCE DE L'AMBASSADE DE LA REPUBLIQUE DE L'OUGANDA A KINSHASA

KINSHASA/RDC
[
|
|
ﬂ DESIGNATION DES TRAVAUX UNITE QUANTITE | PRIX § PRIX
" '"ORD UNITAIRE TOTAL S
: MACONNERIE :
1)
) Parking intérieur avec abri
1’ Colmatage en béton « b » et
les allées et devant la paillote | m? 113 22 2.486
1 Charpente en bois m’ 5, 825 1.650
Toles GB 28' B m? 30 25 750
1 Socles et posse ports pce 10 26 2601
vernis 25 5 135 | ‘a AP
‘ 5.758 |0
i PARKING EXTERIEUR 1
Colmatage en béton « b »
\ toute la partie devant
I'ambassade m’ 198 22 4.456 o o
_") — 1 ‘f‘w
1] CARRELAGE 3.056 27 o 8
; Salle de réunion 3.7
'l.’ - décapage granite abime et e
pose de carreaux m? 70 23 1.610 | L7 wﬁ
1 - Bureaux et W.C. m? 65 23| 1495 |1 fj""é
\ - Revétement en faience m’ 120 23 2.760‘_
L 5.860




TN DESIGNATION UNITE | QUANTITE PRIX S PRIX
| "ORD UNITAIRE TOTAL §
1 il. INSTALLATION SA NITAIRE
W.C. Urinoire, Lavabo
] Tuyau ¢ 110 Pce 20 20 40
Tuyau ¢ 50 Pce 3 10 30
L Tuyau ¢ 1/c Pce 5 12 60
Tuyau ¢ 3/4 Pce 4 15 60
- Tuyau ¢ 110 Pce 5 5 25
1) Coude ¢ 110 Pce 12 2 24
") Coude ¢ 50 Pce 25 2 50
Coude ¢ 1/6 Pce 10 15 150
| Coude & 3/4 Pce 5 20 100
’ Coude ¢ 110 Pce 5 20 100
. Thé ¢ 110 Pce 5 20 100
‘ Thé ¢ 50 Pce 5 10 50
Thé ¢ % Pce 2 15 30
1 Thé ¢ ¥ Pc? 1 10 10
Colle tangit Pce 5 10 50
Chambre Pce 5 10 50
1 Niple ¢ % Pce 3 10 30
Niple & % Pce 4 5 30
Colliers ¢% Pce 3 10 30
1 Vanne $1/4 pce 4 5 20
; Imprévu u FF FF FF 100
i e 1.129.,;@(
£ >
WC monobloc sorit P Pce 4 140 560
'L. Urinoir a dot plat pce 2 35 70
Lavabo (lave-main) Pce 4 50 150
Miroir Pce 2 30 120
[l _ Etagére Pce 3 30 120
Porte papier hygiénique Pce 4 30 90
Porte essuie-mains Pce 4 30 90
[l_ Attache M. Pce 3 30 60
Robinet éguerre Pce 3 15 150
Chiphon 1 % Pce 2 10 30
L Fixabot Pce 10 5 15
Robinet lavabo Pce 3 15 45
Robinet urinoir Pce 3 20 40

Annex 13
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I DESIGNATION UNITE QUANTITE | PRIX S PRIX
'['1 JRD UNITAIRE TOTAL $
; Syphon urinoir Pce 2 15 30
| Imprévu FF FF FF 100
1.570
3 INSTALLATION HYDROPHORE
) Citerne 200 L Pce 1 600 600
1) Hydrophore (moteur) Pce 1 450 450
: ) Tuyau ¢ % Pce 2 15 30
‘ Coude ¢ % Pce 10 2 20
{ Niple ¢ % Pce 1 10 10
“ Kacc. U % Pce B 10 40
\ Clajet ¢ % Pce 2 10 20
: Réduction ¢ % Pce 4 10 40
Réduction ¢ - % Pce 1 10 10
1 Vanne ¢ % Pce 2 15 30
Chambre Pce 2 15 30
Imprévu FF ¢ FF FF 150
1 1.430
5 ELECTRICITE
; Disjoncteur Pce 50 150
A ) Interrupteur bipolaire encastré Pce 5 15
t) Boites hermétiques chauffe-eau | Pce 5 30
Fil souple 3/2,5 Pce 7 12
‘l’ Prise simple Pce 2 10
Prise avec terre encastré Pce 2 4
Réglettes de 40W Pce 6 24
“L Réglettes de 20W Pce 6 24
Rouleau de fil v.0.1.1/2 Pce 25 25
Rouleau de fil V.0.B.21/2 Pce 30 30
' 324




Annex 13

DESIGNATION

UNITE

QUANTITE

PRIX §
UNITAIRE

PRIX
TOTAL $

eadd

DECORARATION

RIDEAUX

- Bureaux Ambassadeur
- Secrétariat

- Salle d’attente

- Couloir chambres

= 4 chambres & coucher
- Salle & manger

VOILS (RIDEAUX)

- Bureaux Ambassadeur
- Secrétariat

- Salle d’attente

- Couloir chambres

- 4 chambres a coucher
- Salle a manger

- Refflet

- Rails

- Sifflets

- Roulettes

- Cache rail en bois

- Arréts rails

MOQUETTES

- Bureaux Ambassadeur
- Secrétariat

- Réception (salle d'attente)

Couloir Ambassadeur 4

chambres a coucher colle

patex

Pce
Pce
Pqt
Pce
pce

m2

bt

180

180

264
56
58
28
22
80

210

45

20

1.260

500

132
168
116
140
550
20
1.186

4.200

(a8
~J
o

4.470

P

L OK
6/
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DESIGNATION UNITE QUANTITE | PRIX S PRIX
UNITAIRE TOTAL §

GOUTIERES

Goutiere Pce 15 55 825
Ressuces Pce 4 20 30
Crochets (attaches) Pce 45 5 225
Jonctions Pce 16 5 80
Fonds Goutiéres Pce 4 5 20
Fonds ressources Pce 4 5 20
Amples Pce 4 5 80
PNC ¢ 110 Pce 6 20 130

6 25

Coude ¢ 110 pce 60 M@{
1.520 /

TOTAL GENERAL : 28.325 $ US¢

Nous disons : Vingt huit mille trois cent vingt cing dollars américains

Fait a Kinshasa, le 01.02.2008

Ir, DZhYIATHY KOLO‘

B, by e bt
fsﬂ‘l G a3 ’Adminh’ﬁfateu'/é%mnt
i T




RECAPITULATION
i .
l. MACONNERIE
l . Parking intérieur avec abri en tbles 15,7855
- Parking extérieur en béton« b» : 4.4565
| - Carrelage, salle de réunion et toilette : 5.865%
i g [l. INSTALLATION SANITAIRE
: WC et toilette pour hommes et femmes  :2.699%
. (salle de conférence)

Installation hydrophore pour réserve d’eau : 1.430$
!
\ 1Il. ELECTRICITE

Eclairage dans les nouvelles installations : 3248
\

IV. DECORATION

) Rideaux, voils et accessoires :3.206$

V. GOUTIERES
@

Facades principale, latéralé droite, maison annexe : 1.520$

TOTAL GENERAL : 28.325 $ US

Nous disons : vingt huit mille trois cent vingt cinq dollars américains

: : ~'Adm| rateurGerant
l \ M -.

i f;'.[ rr:rmrh— h}r&a;x’l/x gg-ér')

Annex 13
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Letter from GEOCODES sprl to the Ambassador of Uganda to Democratic Republic of Congo
(29 July 2008)
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o5 %

’ GECODES Sprl Kinshasa, le 29.07.2008.
l ENTREPRISE DE CONSTRUCTION

7¢me Rue N°315 LIMETE
Tél: 0815089982
{ BP 110833
KINSHASA 1

Concerne: Rapport sur le Fonds demandé
pour les travaux de réhabilitation
l de PAMBASSADE

AMBASSADE DE L’OUGANDA
Avenue de I'Ouganda n°12
| KINSHASA-GOMBE

Nous avons le plaisir de vous informer sur
le rapport de fonds de nos deux demande supplémentaire faites le 01.02.2008 a
lordre de 28.325$% US (vingt huit mille trois cent vingt cinq dollars américains)
plus 1.600% US (dollars mille six cents) sur le montant de 43.475 $ US (quarante
mille quatre cent septante cing dollars) de notre premier devis du 09,07.2007 et
20.185$' (vingt mille cent quatre vingt dollars) pour d’autres travaux que vous
trouverez les documents y enferrent pour réhabiliter la résidence officielle de
Son Excellence Monsieur ’Ambassadeur, aujourd’hui qui sert comme bureau de
{ J I’Ambassade sur 'avenue de I’'Ouganda .

Cela étant, compte tenu de linflation de

\ notre monnaie nationale, et le colit de matériaux de construction importé de
I'étranger augmenté presque chaque mois comme le ciment et autres..., ne
reflétait plus la réalité des prix sur le marché.

Cest pourquoi, nous confirmons les
& montants supplémentaires sollicités pour terminer les travaux, le total s’élevé a : X
4 ‘*: 93.585% US (DOLLARS NONANTE TROIS MILLE CINQ CENT QUATRE VINGT
CINQ)

Nous vous remercions d’avance pour la
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SAFRICAS Invoices and Wire Transfer Receipts of Payments by Uganda’s Embassy in Respect
of Renovation of the Ugandan Chancery Located at No. 17 Tombalbaye Avenue de Travailure,
Gombe, Kinshasa (2013-2016)






EKLJI& _QQ_’Q.\& &ﬁ-"“" F’ Messieurs, - . ﬁ-s:i.ﬁ

Qe

‘S“WZ%W

de votre Chancellerie a Kinshasa, conformémengs)

Annex 15

le ) alins
P p) & L
o }\& 5
"o
L - o Kﬁehasa le 13{09/2013
-n # ‘T(I\ ‘{.«" X
4 '\';)Q L) R
b 1 \ "l } I/ - ¢,
BASSADE DE,I_QUGANDA
a Klgimsa

DEL OUG&HQ& A _KINSHASA,

Veuillez nous payer l'avance de demah&aa?e pour les travaux de rénovation
ng'ﬁ‘g?ments contractuels,
i

% 247 988,00 USD

Nous disons :

A paver su bmpte de : SAFRICAS - CONGO 5.A.R.L.
yg de cnzé‘ta : 300 2100 2045 35501 / LUSD
i,  ACCESS BANK R.D.CONGO

 Giti Bank N, Y.

R 3525‘330_9

AENGCDKI

Filipe FERNANDz/
Directeur des tyavaux
T Al Sy e ey £

:CITies3s

; wrft"cd‘ieafgciwlg%k

EMBASSY OF Ti5 g5piy
OF UGAMDA L

S 10 SEP 2013 %
Kl a‘bi—g,ﬁ,sA U, R.C

RECE IVED

= —-n-...n—.-u-m

SHAFRICAS CONGO s a1 1 Siege social
Scciele Alncaine de Consliuchon au Congo s ar |l
E-manl safmcasdbsatneas com 0 KINGABWA,

1. Roule des POIDS LOURDS  Identihcation Mal A 04574 X

Reg. Commerce KIN N* NRC 2228

N Impdits A Q700407 B

KINSHASA LIMETE

BCDC KINSHASA  101-084 76368.51
BCOC KINSHASA  101-01117981.5

10111904144 |
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MINISTRY OF WORKS AND TRANSPORT (MoWT)
CONTRACT NO
CONTRACT NAME

CONTRACTOR

CONTRACT PRICE

REVISED CONTRACT PRICE

CONTRAGT SIGNED

CONTRACT PERIOD

SITE POSSESSION DATE

START DATE

INTENDED COMPLETION DATE

REVISED COMPLETION DATE

INTERIM VALUATION NO. 5 (REVISED) r

M
e e L,Jraf@qﬂ p«é‘b

) ol DA

e

M2
13700090 Q‘/L\“\L wy
- RENOVATIONREDEVELOPMENT OF CHANCERY AUILDING,

AVENUE TOMBALBAYE, KINSHASA DRC FOR MoFA
- SAFRICAS - CONGOQ §.a.1., 1 Reute des POIDS LOURDS, \I\N'

Q KINGABWA, KINSHASA LIMETE, DRC \Oﬁb‘
- USD. 1,438 332.73= [VAT of 16% Inclusiva)

e
: I':éLSEnlmm-m 2013 V\ {} -PB"'{ c‘k
A Mfl % & b

1 12 Calandar Months from Stait Date r

. 30 Seplamber 2013

: 14 Oclober 2013 "
14 Octaber 2014 « ?\'C'w
: (Change Ordar yel to ba issued) .._.O_‘D

DATE: 412JAN 2016

VAL |BoC [VAR*DESCRIPTION LIMIT] AS @goi WORK EXECUTED P
- AMOUNT | | AMOUNT
ITEM|ITEM [ITEM - g ¥ QTY | RATE (USD) (UsD) QTY|RATE (USD) [USD)

SUMMARY OF CONTRACT
Bill No. 1: Preliminaries
Bill Mo.2: Site preparation and demelitions 57,435.40
Bill Ho.3A : Main Buliding
Section MNo. 1. RC Superslructures 77,848.10

g Section No. 2; Staircases : 7,101.88
Section Mo, 3: Roal and Rainwater Dispasal 106,196.02
Section No. 4: Walls and Belsony Rafng 60,784,108
Seclion Mo. 5: Windows and external doors 51,055.74
Seclion Mo. 6: Internal doors 61,811.80
Section Mo, 7: Finishes 167,693.30|
Bill No.3B : Annex Building
Section o, 1: Subslruciures

tion MNo. 2: RG Sup

Seclion No, 3: Staircases
Section Mo, 4: Roaof and Rainwater Disposal
Section Mo, §: Walls and Belcany Ralling.
Section M. 6: Windows and external deors.
Seclion Mo, 7: Internal doors
Section No. B: Finishes 5
Bl Ho, 4: External Givil Works L 210,171.68
Bill Me. §: Day Works 117,629.72!
Bill Me. 6: Electrical Installations 23,618.90
Bill Mo, 7: Mechanical Inslaltatiens 153,330.66
Bill Mo, 8: Suvelllance, motion delection, nccess conlral #2,130.85
SUB-TOTAL 1 4 1,127.220.01
Contingeney Sum: Add 10% of Sub-lotal 1 112,722.00
SUB-TOTAL 2 1,239,942.01
ADD Approved Variations/Addendum:
Addendum Na, 1
Addendum No. 2
SUB-TOTAL 3 1,239,042.01
Add VAT 16% 108,390.72
CONTRACT PRICE 1,438,332.73




VAL |BOG

ITEM |ITEM

.

[ARCESCRIFTICN T S UNIT AS PERBOQ WORK EXECUTED
‘ AMOUNT AMOUNT
ITEM arv|RaTE (USDY|  USD)  [OTY|RATE {UST) (Ws0)

VALUATION NO. & SUMMARY

1 Value ol work execuled to-dale
a) By Maln Contractor
Bill No.1: Praliminaries
Biil Mos, 2 - B {as submilted In Conlractors claim daled 05.14.2015 and assessed 12.01.2016 ) 1,066,689.34
Aad Varlations under documentalion £0,000.00

b) Materials on sile R
o) Advance payments: USD 1,239,942.01 x 20%)

2. Gross Value 1,394,677.74
3 Deducl
3) Relention | (§%of USD 1,239,842.01) 61,997.10
) Recovery of advance payments | USD 247,888.40 » 1003 247,988.40
¢} Damages : 0 Days 0.00]
d) Pravious paymenlts
Cetificate No. 1 . _247,988.490
Cenificate Mo, 2 . )

Cerlificate Mo. 3
Certificate Mo, 4 !
1,126,815.66

4, Net value payable fexcluding VAT) 267,861.88

42,857.90

I VALUATION PREP.RED BY::

Mame : Giles O. Odonge
Designation : Ag. ACIQS
Date £ 13,01.2016

NotesiLimitations to the ahove valuation:

1. Measureinanls were taken on sit jointly with igned Ci tor 4

2. Variglions identified an:i Ircluded have supp enls In form of lars, gs and gpecs under preparation
3. Test certificates and reports are under preparation as parl of completian documents

4, Project Manager has no abjectlion to qualily of any of the work included

5. A jzation for jon of the ded Completion Date, app | of relevani It
5. Cihet pletion ¢ 1s are under preparation by Ci I

are wilh

The undersigned members of the CMT have no objection Lo the recom mendalion of the above valuation:

AMEAAALA .

1 Mr. Ben Kumumanya - USIF&A, MoFA, Chalrman CMT

2. Mir, Godlrey Hwaoba - Head PMTF, MoFA

3. Mr Qmar Wamala - Accountant

f ?‘v—ﬁ - ,»—P]r""
4 Ms. Jane Nama'(an]a - SEMOFPED = = ’”—5

5. M. Geolfray Muhanguii - . ArchiMoW T

& Mr, Mugimbya Mimbasa - SEIMeFPED

Annex 15
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o« Hadd PAYABLE BY MINISTRY OF FOREIGN AFFAIRS (MoFA)
Ttem M M.OW Form 759
THLE REPUBLIC OF UGANDA ORIGINAL

MINISTRY OF WORKS AND TRANSPORT
INTERIM PAYMENT CERTIFICATE NO. 6 (FIVE)
Contraet No. MoFAMRKS/2013-1  T.B. Sanction : MolA CC Meeting ol 9.08.2014

Project REN_OI\J’;TI_OFIREDEUELOPMENT T OF CHANCERY BUILDING, AVENUE TOMBALBAYE, KINSHASA DRC
Contraciar - SAFRICAS - CONGO S.aur. 1R Route dES PO]DS LOURDS,
Adlelress P ©.BOX. _, Tel., Rax :
Commencement Dale 14”01"201 3 Cumi:lulmn D

Amount ol Tender USD. ) 1 433 332 73 _.__M'.L‘i‘lllllll'll Retention USD. B ; 71 .916 84

Lis0 ols [EAYD)

1. VALUE OF WORK EXECUTED 'O DATL
M By Main Conbrietor B O wT 1,146,689.34
i) By Nominated Sub- anmum
(i) Materiuls on Sile -
tiv) Direct Labour Works (see n.vuat}

) Advae puyment: USD LZOOI0IX 0% 247,988.40
GROSS TOTAL 1S4 1,394 677.74
2. brpucr
i Retention 5 pereemtolUSD. 1,239,942.01 61,997.10f =
(i) Dinniges days @ LISD. per day/week

(i Value of Stores issucd by MOWT Stores
(iv) Value of Direet Labour by MOWT

) Recovery ol :'\El'n"rillt ¢ Payment: 4= 247,988.40| =
TOTAL DFI)LPC’H(N LIS 309,985.50
NETTOTAL (sn . 1,084,692.24
DETAILS OF PREVIOUS PAYM ENTS
Cent b N Cen : -
Kk, LIS ois Nis, [EAYD) . 1S
v | 247,988.40| = [Toml bl
Y sogog.e8| [ U
LY L .196 291 07 . 2 S Iy oot FoPe £l
{29 .39‘23 A B ¢l LESS PREVIOUS PAYMENTS $16,830.36
o 5 SR O O R 267,861.88
i el rerer] | 15 L A o -
7 ' i 16  ADDWAT 16% 42,857.90
H - — — R [? =
!J A EE——— S lﬂ b TS il -
1 T, i 19 SR 'y N
Total efl’ 816,830.36] = ¢ T e I
ol

* Advance Payment

AMOUNT NOW DUE TO CONTRACTOR {1512 310,719.78
Cenilying Cllicer & Dty o M. )
Tt PRI ClFAL au NT!TY SURVEYOR Tk AG. ASSIST, COM. (QUANTITY SURVEYING)
Date of veilice 1 31’01 .1'201 6 L L4 Apsparerveed e Ehgtviees i C el

DORIGINAL-H.G. Accounts; DUPLIGATE E -in-C; TRIPLICATE;Contractar QUADRUPLICATE-Q.S. file; QUINTUPLICATE-Spares  PTO
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Uganda Embassy Kinshasa September 26, 2013

Government of Uganda

Payee/Received From: ' Safricas Ltd

% 3

Reference Mo. PV-1503
Payment Reference No. 344563 %
Date 09/26/13
' \
Advance Details;
Description . Amount
Salfricas Ltd . 107,988.00
Total Amount Usp 107,988.00
The sum of: *#** ONE HUNDRED SEVEN THOUSAND NINE HUNDRED EIGHTY EIGHT USD AND 0 CENTS
DNLY L]
Prepared By ; r Received By Approved By
P -
2, Qe
Date 2 “‘q ’l‘\ Date Accounting Officer
-
)
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Uganda Embassy Kinshasa Septambsr 20 2013

Government of Uganda
Payee/Recelved From: Safricas Ltd
Reference No. PV-1504
Payment Reference No.  nq4404
Nate 09/26M3
.‘.!!
¥ Advance Detalls:
Description Amount
Safricas Ltd 140,000.00
Total Amount Usb 140,000.00
The sum of: “** ONE HUNDRED FORTY THOUSAND USD AND 0 CENTS QNLY ****
Prepared By "y Received By Approved B %
26l - I —
Date Date Accounting Officer

Annex 15
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I-—; |"\]--Jn|i’"1iulu I

I .r\{s ]

'DE CBMPTE

ANN™:

En signant ce formulaire, je reconnais et confirme avalr fu
et compris les conditions di-dessus et au verso et consens

a elre lié par elles,

)'auterise Ecabank & débiter mon comple de la somme
principale, des frais des commissians pour effectuer mes

instructions. ) accepte que la Banque pulsse exiger que

Je fournisse des détails supplémentaires par écrit avant
I'exéeution des instructions.

. = l;«‘.A,l\ A 7 i .« .\ — L\- \[a' "-'“I o
) I O I
ESSE : - v - e  —
0 I P O O
2 ¥ 5 o
Lok I P A
Prsaes ; - r :
.52”‘ |||||||||1|||||
50U
JESPONDANT ;
ARGE DE : 1. DONNEUR D'ORDRE * -

2. BENEFICIAIRE *

ARELE

* & BIFFER MENTION INUTILE
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Kinshasa, le 24 /01/ 2014

FACTURE NO 1301/08 / 13/ 12 /01

,"\.«%
= K AMBASSADE DE L'OUGANDA a
. <y
a Kinshasa S

Montant des travaux exécutés :
Remboursement avance : 20%

TOTAL A PAYER :

s it e g

|
Mous disons:  Quatre-vingt mille huit &

Banque :

B,
Banque jiter
Swift codisy

Citi Bank N.Y.

CITFBANK N.Y.) 1 36253309
<4 pANK : ABNGCDKI

; g 7
e, .
- g ’\.,;_
= Luis CASTEL%:OS % Filipe FERNANDES
- 5 Gestionnaire &é’ghantie 4 Directeur Géné djoint
‘ e

& ] R ) ?.l‘

E T o

E

n

SAFRICAS-CONGO s.a.rl. Siage social Rég Commerce KIN N° NRC 2228 BCOC KINSHASA 101-094.7638-52 C
Socleté Afficaing de Construction au Congo sarl. 1, Route des POIOS LOURDS  ldenlificalian Nat. A 04574 X BCDC KINSHASA 101-01117981-52 L
101-11834 144 EU

E-meti| safricas@sahizas com 0. KINGABWA N® Impdits A 0700407 B
KINSHASA LIMETE
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MINISTRY OF WORKS AND TRANSPORT [MoWT)
CONTRACT NO
COMNTRACT NAME

CONTRACTOR

CONTRACT PRICE

REVISED CONTRACT PRICE
CONTRACT SIGNED
CONTRACT PERIOD

'lfkt/ T e RRAER
. -7 fye ™ o 4P (L(,\,!
el ol V)LLQ{"WE{\E'TH\;{L

BUILDING, OCL\L\\LV\

AVENUE TOMBALBAYE, KINSHASA DRC FOR MaFA bl“L
: SAFRICAS - COMGO §.8.0., 1 Rouln des POIDS LOURDS, \N\& ot

Q KINGABWA, KINSHASA LIMETE, DRG XL fomis
1 USO. 1,438,332.73= (VAT of 16% Inclusive)

L WLy $! \Pma\ :
1 16 Seplamber 2013
g 2¥ Mif\

: RENOVATION/REDEVELOPMENT OF CHANGER

: 12 Calendar Months frem Start Date L

SITE POSSESSION DATE : 30 Seplamber 2013 : \~ S;L h\
START DATE . : 14 October 2013 -fL\\\N""\
INTENDED COMPLETION DATE 14 Colober 2014 a i {f‘v
REVISED COMPLETION DATE : (Chenge Order vt 1o be issued) \ \1 " e’
INTERIM VALUATION NO. § {REVISED) > DATE: 12 JAN 2016 C_Qﬂﬁ’ V&
(L A5 FER BCQ WORK EXECUTED ’P
i AMOUNT |, AMOUNT
QTY | RATE (USD) (usy OTY | RATE {USD) {usc)
[SUMMARY OF CONTRACT
Bill Na. 1: Praliminarles
Blll Ha,2: SHe preparation and demolitions 57,435.40
Blll Ho.3A : Maln Bullding
fon Mo, 1: RC St ire: 77,848,10
g |Sestion Mo, 2: Staicases 7,101,88
Seclion Mo, 3: Rool and Reinwater Disposal 106,198.82
Seclion Mo, 4: Walls and Balcony Ralling 60,794.18
Seclion Mo, 5: Windows and exlernal docrs 51,055.74
Seclion Mo. &: Internal dooss 61,011.80
Seclion Mo. 7: Finishes 16¥,083.30
Bill No.3B : Annex Building
) Seclion Mo. 1: Substruclures
¥ Seclion No. 2: RC Superstructures
Seclion Mo, 3: Staircases
Section No. 4: Rooland Rainwater Disposal
Seclion No. 5: Waila and Balcony Relling
Section No. B: Windows and exteinal doots
Saclion No. 7: Internal doors
Section No. B: Finishes P
Elll Na, 4: External Clvil Warks 210,171,606
Blil Mo. 5: Day Works 117,829.72
Blll Mo, 6: Electrical Installalions 23,618.90|
Bill Ma. 7: Machanical Inslallations * 153,330.55)
Bill Ho. 8: Suveillance, matlon detection, access control 22,130.8%
SUB-TOTAL 1 ) 1,127,220.01
Conlingency Sum: Add 10% of Sub-total 1 112,722.00
SUB-TOTAL 2 t 1,239,842.01
ADD Approved Varialicns/Addendum!
Addendum Mo. 1
Addendum Mo, 2
SUB-TOTAL 3 1,230,942.01
Add VAT 16% 198,300.72
CONTRACT PRICE 1,438,332.73

e . St




Annex 15

VAL |BoG [VARY|DESCRIPTICN S kT v L] AS PER BoQ WORK EXECUTED
[ .| AMOUNT AMOUNT
TEM|ITEM |ITEM QTY|RATE(USD) (USD)  |aTy|RATE (UsD)|  (USD)
g VALUATION NO. § SUMMARY
1. Walue of work execuled lo-date
#) By Main Cantraclor
Bill No.1: Preliminarlas
il Mos. 2 - & (as suzmitted in Conlractor's clalm daled 05.11.2015 and assessed 12.01.2018) 1,066,6689.34
80,000.00

Aod Varialions under documentalion

) Malerials on sile
¢] Advance payments: USD 1,239,942,01 x 20%)

¢) Damages : © Days
d} Previous paymenls

Cerlficate No. 2
Carificate No. 3
Certificate No. 4

4. Nel value payable (excluding VAT)

2. Gross Value

3. Deducl
a) Retention : (5%of USD 1,239,942.01) 51,997.10
1| Recovery of advance payments | USD 247,988.40 x 1008, 247 988,40

Certiicale No. 1 > 247,885.40
» B Sy

“|1428815.88

1,394,677.74

267,861.88

42,857.90

" |vaLuaTion PrREpARED B -

2z

MName < Glles ©, Odongo
Cesignatien : Ag. AC/QS
Date £ 13.01.2018

Notesil 1o the above
1. Measuretnents were laker on site Jolnlly with gned ©
2 Varations ientifled and irciuded have sup e
3. Test cenificates and repons are under pref as part of I

4. Project Manager has no objection ta qually of any of Ihe work included

5. Authori; for of lhe Compileticn Dale, approval of relevanl ara with
5. Cther completion documents are under preparalion by Conlreclor

The undersigned members cf the CMT have no objection to the recommendation of the above valuatien:

AU

1. Mr. Ben Kumumanya - USIF&A, MoFA, Chaliman CMT

i form of i vs, drawings end specs under preparation

2, Mr. Gedirey Kwoba - Head PMTF, MoFA

k&)/@f
3. Mr. Omar Wamala - Accouniant

-::}‘_ t.:.--«"d"’"’]’:‘

i
4, M3, Jane Narna'.lan}’s - SEIMoFFED i

6. Mr. Mugimbya Nimbasa - SEMMoFPED

eI A
i &)

5 Mr. Geolfrey Muhanguai - P Arch/MoWT . %’[ p!UJ é{hﬁf’;/’
/@E .
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Hewl  PAYABLE BY MINISTRY OF FOREIGN AFFAIRS (MoFA)
liem ) — M. O Borm 754
THE REPUBLIC OF UGANDA ORIGINAL

MINISTRY OF WORKS AND TRANSPORT
INTERIM PAYMENT CERTIFICATE NO. 5§ (FIVE)
Contmet No. MoFAMWRKS/2013-1 115, Sanction : MolFA CC Mecting ol 90.08.2013

'regjeet RENOVATION/REDEVELOPMENT EIFE!-_ENCER_Y BUILDING, AVENUE TOMBALBAYE, KINSHASA DRC

Contractor SAFR|CAS CONGO S.a.r. | 1 Route des POIDS LOURDS
Acldress PO BOX _‘__ITGI R ,_,_F'_\'-_EXH_,_.L Ema“ i K!lNSHA.SA_%C_ .
R ﬁ?ﬁm _

Commencement Date — 14/10/2013 Completion Date 6
Amountof Tender USD.  1438,332.73 Miximum Retention USD, ,816.64

LD (27 L1541

1. VALULE OF WORK EXECUTED TO DATLE
i) By Main Contractor e B - 1,146,689.34
iy Dy Nominated Sub- Contractor
(i) Matenials on Site

(i) Direct Labour Wurlui'-;lmu"l;-veniu}

() Advce pryment : USD L230,94201 X 20% 247,988.40
— CROSS TOTAL LIS 1,394 ,677.74
2. DEDUCT
it Rewention _5__” per cent ol USD, 1@?,94};@1 61,997.10| =
i) Diunages days @ USD. ]nl:rd.':yim:ck

fii) Value of Stoves issued by MOWT Stores
(iv) Value of Direet Labour by MOWT

) Recovery ol Advinee Paynient: o 5. 247,988,401 =
' TOTAL DEDUCTION {150 309,985.50 &
NET TOTAL I:CS'I) - 1,084,692.24 =
DETAILS OF PREVIOUS PAYMENTS
Cenl UsH as] " 1) ol
Na. NQ- 4
| 24_1288 40( = [ITotal bl
¢ | 80,809.98| I
4 196,281.07| O P Ty e
o | 20174028 | 13 | LESS PREVIOUS PAYMENTS §16,830.36
P s T e | I 267,861.88) =
ri e s - 15 [ — .
7 o e | ~ ADD VAT 16% 42,857.90| =
8| [ B I
'[] X = OIS PRS- IH —
0| i T
Total G/l 816,830.36] = 20 - ) N
Total
* Advance Payment
AMOUNT NOW DUE TO CONTRACTOR 14512 310,719.78 -
Ceniffing Otlicer Ao by IS o T R R
Titde ke AG. ASSIST. COM. (QUANTITY SURVEYING)

_ Appsroved by Prygoeerin- Chiel




<)

" Uganda Embassy Kinshasa Py ;2014
Government of Uganda
fayee/Received From: Safricas Ltd
Reference No. PV-1880
Payment Reference No.  ggg1s
Date 02/06/M14
Advance Details:
Description Amount
Works Completed at Old Chancery 80,809.98
Total Amount — USD 60,8009.98 A
The sum of: sts* EIGHTY THOUSAND EIGHT HUNDRED NINE USD AND 98 CENTS ONLY ***

Prepared By Received By Approved B
4 Syl
d

e 0610 VL

Date Accounting Officer

Annex 15
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Annex 15

Kinshasa, le 15/08/ 2014
FACTURE NO 130108 /14 / 08 /02

AMBASSADE DE L'OUGANDA s
1 4 Kinshasa S

DE L'CIUGANDA A KINSHASA,

Décompte provisoire no 2 des travaux exécutés au 2 aolt 2014 suivant détd]

Montant des travaux exécutds cumulés !
Avance facturée & la commande :
Total facturé

Retenue de garantie : 10% :
Remboursement avance : 20 % .-°¢
Total a déduire

%;9 585,95 Usd
;' 719 171,91 Usd
;é 118 757,86 Usd

525 090,08 Usd
247 988,40 Usd
80809,98 Usd

; Total & payer
paiements effectués

63 337,53 Usd

Montant des travaux & payer ] 196 291,70 Usd I
Tvasur travaux cumulés : 16 % k g

TOTAL A PAYER : 259 629,22 USD

Nous disons - Deux cent cinquante-neu

vingt-deux cents. ,&’"‘ g

ayer sur l€jcompte de SAFRICAS - CONGO S.ARL
¢ 300 2100 2045 35501 / USD
ACCESS BANK R.D. CONGO

ciaire : SAFRICAS - CONGO S.AR. L.
% Numéro de compte 3300067 6601 - 46USD
Anque ! Banque Inlernationale pour |'Afrique au Congo (BIAC)

. Présenter un arcité d'exanération des taxes

Tvar| , YSEBOOT
DirdetdurGénéral-Adjoint

il -

P

e —— e

‘}

€ -

R

s e e T O
Rey Commerce KiM N*MRC 2228 BCOC KINSH!\S.& 101-094.7639-99 COF

(24 Siage sooid
arnl o El
:;;Fi:r;;::ac:;"ne :so '!||r.'|l.orl auCongesa? 1. Rowe -Jes POIDS LOURDS  igenulicalion Hat A D45TA X ACDC KINSHASA =u1 01117991 -52uun$r?s
Eanal rahess@saincas com € KINGABWA N- wmpots A 0700407 B 11034144 E
' INSHASA LIMETE




Annex 15

MINISTRY OF WORKS AND TRANSFDRT (MoWT)
CONTRACT NO

Mo

\,\ __. 7 U ‘ ‘ o
wm-nxsnﬁ(-%: Mi’v[‘w"\ \} ’B{U('Y =

CONYRACT NAME - RENOVATIONIREDEVELOPMENT OF CHANCERY BUILOING, OO’\{' e
AVENUE TOMBALBAYE, KINSHASA DRC FOR MoFA \rﬂ okt
CONTRACTOR $SAFRICAS - CONGO S.arl, 1 Raiile des POIDS LOURDS, \.N i §
Q. KINGABWA, KINSHASA LIMETE, DRG \0’-&3""
CONTRACT PRICE USD, 1,438,332.73= (VAT of 16% Inclusive) (-\ \ W
REVISED CONTRACT PRICE . NIL MK P&\:
CONTRACT SIGNED : 16 Seplember 2013 .5‘-"”
CONTRACT PERIOD +12 Calendar Monlhs from Start Dale '
SITE POSSESSION DATE : 30 Septembar 2013 \- & £ \wd‘
START DATE . 14 Oclober 2013 5U- r""L" .
INTENDED COMPLETION DATE : 14 Oclober 2014 ._Cw {f G
REVISED COMFLETION DATE : (Change Order yet to be issued) u\ 'l' LD
INTERIM VALUATION NO, 5 [REVISED) . DATE: 12 JAN 2016
VAL |BOG{WAR®(CESCRIPTION LINIT) AS PER BOQ | WORK EXECUTED
: AMOUNT 3 AMOUNT
ITEM [ITEM [ITEM QTY | RATE (USD) sy QTY|RATE (USD) (usD)
SUMMARY OF CONTRACT
Bill No. 1: Preliminaries
Bill No.2: Site preparation and demolitlons 57,435.40
Bill No.3A : Main Bullding
. Seclion Mo, 1: RC Superstruclures 77.848.10
o |Sestion No, 2: Staircases " 710188
Sectien No. 3; Roof and Rainwater Oisposal 106,198.82
Section No. 4: Walls and Balcony Ralling €60,794.18
Seclion No. 5 Windews and external doors 61,055.74
Seclion Mo, 6; Internal doors 61,011.80
Seclion Mo. 7: Finishes 167,883.30
Bill Ne.38 : Annex Building
Section MNo. 1: Subslructures
Section MNa. 2: RC Supershiuclures
Seclion Ne. J: Slaircases
[Section No. 4: Roof and Ralnwaler Disposal
Section No. 5: Walls and Bakony Raling
Section Mo. &: Windews and exteinal doors
Seclion Mo, 7: Intemal doors
Seclion Mo, 8: Finlshes -
Bill No. 4: Exlernal Clvil Works L | 20,171.66
Bl No. 5: Day Werks 117,829.72
Bill No, 6 Electrical Installations 23,618.90
Bill No. 7: Machanical Installations * 153,330.66
Bill Ho. B! Suveillance, motion detection, nccess conlral 22,130,85
SUB-TOTAL 1 14272201
Cenlingency Sum: Add 10% of Sub-lols! 1 112,722.00
SUB-TOTAL 2 ' 1.239.942.01
ADD Approved VariationsiAddendurm
Addendum Ne, 1
[Addendum Mo. 2
SUB-TOTAL 3 1,239,942.01
Add VAT 16% 198,390.72
CONTRACT PRICE 1,438,332.73

i




Annex 15

VAL [BOG VAR DESCRIPTICN oY i 1 [ X UNIT] AS PER BOQ WORK EXECUTED
3 [ AMOUNT . AMOUNT
e ITEM |ITEM QTY|RATE (USD)| _ (USD) _|QTY|RATE (USD)|  (UsO)
b VALUATION NO. § SUMMARY
1. Value of wark execuled lo-dale
a) By Main Conlracter
Bill No.1: Preliminaries
Bill Nos. 2 - 8 (as submtted in Contractors clalm datad 05.11.2015 and assessed 12.01.2014 ) 1,066,689,34
Aod Variations under documentation 80,000.00
b) Malerials on sile
¢} Advance payments: USD 1,239,942.01 » 20%} * 247,58
2. Gross Value 1,384,677.74
3. Deduct
a) Relention : (5%of USD 1,229,942.01) 61,997.10
b Recevnry of advance paymens * USD 247,888.40 x 100% 247,988.40
3 €] Damages : 0 Days 0.00
d) Previous paymenls
Cerincate o, 1
Carificata Mo, 2
Cerificale Mo, 3
' Cerlificale Mo, 4
1,126,815.86
4. Ner value payable {excluding VAT) 267,861.80
[
42,857.90

" IVALUATION PR

MName : Glles Q. Odengo
Cesignation : Ag. ACIQS
Cate $13.01.2018

Notes/Limitations to the abeve valuation:
1. Measureinenls were Laken on sile jointly with undersigned Contraclor personnel

The undersigned members of the CMT have no objeotion la the recommendation of Ihe above valualion:

ASA AL

1 Mr. Ben Kumumanya - US/F&A, MoF A, Chalrman CMT

2. Varigtions identifind and included have supporting enis In form of i i ings and specs under preparalion
3. Test cerificales and reports are under prepatation as part of i hs

4. Projec! Manager has na objection ta quallly of any of the work Included

5, Authorization for extension of the Intended Cr 1Dale, app of relevant illes are avall with ¥

5. Other are under preparation by Contraclor

2. Mr. Godlrey Kwoba - Head PMTF, MoFA

\&p@f
3. Mr. Omar Wamala . Accounian

-:j‘hf.:: —~=r3“’"J':'

i
4. Ms. Jano N:lmayanra - SE/MoFPED s

5 Mr. Geoffrey Muhanguzl - P_Arch/MaWT

f 4%@\ Wl

6. Mr. Mugimbya Mimbasa - SE/MoFPED sapee— T F Iy -
s
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Hewd  PAYABLE BY MINISTRY OF FOREIGN AFFAIRS {MoFA)

liem o M.OW Eorn 759
THE REPUBLIC OF UGANDA ORIGINAL
MINISTRY OF WORKS AND T'RANSPORT
INTERIM PAYMENT CERTIFICATE NO. 5 (FIVE)
__ MoFA/MWRKS/2013-1

Contae No, L. Sunction : MoFA CC Meeling ol Y.08.2013

|1tl'!jl:l:l RENOVATION/REDEVELOPMENT OF CHANCERY BUILDING, AVENUE TOM%!_SAYE KINEHASJ’\ DRC
Couuzcior : SAFRICAS - CONGO S.a.r.|, 1 Route des POIDS LOURDS,
Adltlress PO, BOX _, Tel._; Fax.:  Email 'KlNSHA’SA‘ DRC: B
Commencement Date — 14/10/2013 Completion Date 20
Amount of Tender USD. — 1,438,332.73 Muwimum Retention USD. 7 916 64 .
4475 ols L1851 oty
Lo VALUE OF WORK EXECUTED 1O DATLE
i) By Muin Conteaclor i 1,146,689.34 =
(i) By Nominated Sub-Contre lm_“—_ A
(i) Materials un Site TRy
(v) Direcl Labour Works {see reverse)
(W) Advance payment = USD 1,289,942.01 X 20% 5 247,988.40
GROSS TOTAL [EAY) 1,394 ,677.74 =
2. nEDUCT
M Retention 5  pereentof usp. - 1,239,942,01 61,997.10| =
i) Damages days @ LSD. per dayfweck
(i) Value of Stores issucd by MOWT Stores _,..__ AL
tiv) Value of Direet Labour by MOWT Py 955
v} Ttecovery ol Advance LPaymen: it 247,988.40| =
' TOTAL DED mrcnm' Lisi), 309,985.50| =
NET TOTAL L5 1,084,692 24 =
DETAILS OF PREVIQUS PAYMENTS
. i Cen i
(h‘;::.! St as | LS ot
| ~ 247,988.40( = |Total b/l it
9 80.B09.98[ [ 1l
Gl 1eez2e1.07f ) 12 |
4| 29174028 || 13 | LESSPREVIOUS PAYMENTS 816,830.36 =
5 o | 267,861.88] =
[i A - SISO S— Ils s = - e : .
] 16 B _ ADD VAT 16% 42,857.90 =
4 R 17
'{J = PR ——— P IH —_— —_—
w0 ] - S
Total ofl 816,830.36| = 20 ertasccer il "
Total
* Advance Payment
AMOUNT NOW DUE TO CONTRAGTOR LSt 310,719.78 =
Coatiflidiy (Micer @ = L = Aoy D N N S
Titke _ PRINCIPAL al ANTITY SURVEYOR Vil AG. ASSIST. COM. (QUANTITY SURVEYING)

Fie ool vomifiesne 1 31’0 1 fZO 'T 6 i i Apgarewed by Erygneer e hicl
ORIGINAL-H.Q. Accounts; DUF‘LICATE E -in- C TRIF’LIC&TE Cuntraninr. QUADRUPLICATE-Q.S. file; QUINTUPLICATE-Spares  PTO

oo

2
-
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ber 2, 2014
Uganda Embassy Kinshasa September 2,

Government of Uganda

Payee/Received From:  gafiicas Congo S.AR.L
Reference No. PV-2712
Payment Reference No. 344588

Date 08/02/14

& Advance Details: |

Description Amount
Interim Payment-Part 100,000.00
Total Amount ~T(8H 100,000.00
The sum of: “*** ONE HUNDRED THOUSAND USD AND 0 CENTS QNLY ****
Prepared By - Received By Approved By 3" '
k g‘/’\‘{\gﬂ ) - - _/bb_ad._,_ oo,

Date

Date ""\“\\ \:\l{ '

Accounting Officer |
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Annex 15

| ‘. ; -"‘_ -
E
2 0, 2014
Uganda Embassy Kinshasa September 30, 20

s Government of Uganda

Payee/Received From: Safricas Congo S.ARL
Refarence No. PV-2771

Payment Reference No. 1 43131/N 64506
Date 09130/14

@ Advance Detalls:

Description Amount
Interime Payment-Certificate 3 96,291.70

Total Amount Uuso 96,291.70
The sum of: +ess NINETY SIX THOUSAND TWO HUNDRED NINETY ONE USD AND 70 CENTS ONLY **

P

Prepared By Received By Approved By |
YN

Date 5 d ] ‘l\ \1-" Date Accounting Officer

| 0 O P{\( g .m/)
: | ‘L \f\{;\_\’\.--— \D _‘i"\\ L G j—_
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AI'RE DE TRANSFERT DEFONDS  "iai31 Ecob’7<

ta Banque Pana.‘ncafne
£ I?EMPLIR CE mrtMULAIRE EN LETTRF_S (ﬁPITALES £ EO(HEI 51 NECESSAIRE

|5 G P N T A : éf: ] __I-__i_'ll_'!_l ) 5
E[TRJ\NSFERT lNTRnBJ\NQUE{CPTEACFTE}:' (] manas scusquz/mm’s anmmr S R v

]:| TRANSFERT wcn { ,r)_-__ § Svial {j LOCAL ;ro;mau curzneun DRAFT ) mmsrtm VERS. L'ETRANGER (Fw) _
UW'SE llﬁ.l. , MﬂNmNTL‘k’tl !L!'EE:I\HHJ i S | MRE . | | 6 A [JL J
3 : '(";M"‘T 'T\N‘USM‘L.)_- Cave Wovi e T el

INFORMATIONS DU Bménmmf.- ) © I RESERVEA LA BANQUE

NOM : E2INEE lr,d\ [CIAIE T T DT [Slalcl T ] (NeDeaTaNsAcio
PRENOMS : P e PR .
I 3 T L Yl A IO 2 Ll CTAUX:

ADRESSE © e o g ¢ Ronbe L OuEle gcs wal O N -
1‘ DU GABWOA | Mt TN - CONTREPARTIE EN MONNATE LOGALE -
" o |;1|1||| S I -
" B e >  COMMISSION :
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Annex 15

SAF Rl CAS . Kinshasa, le 05 /03 /2015

FACTURE NO 130108 /15 /02 /03
Affalre 13 /1 /08

AMBASSADE DE L'OUGANDA
a Kinshasa

AVAUX DI VATIO| CHANCELLERI/ EPUB!
L INSHA

Décompte provisoire no 3 des travaux exécutés au 05 mars 2015 sulvant détails en annexe :

Montant des travaux exécutés de la période : 392 689,28 Usd
Retenue de garantie : 5% 39 585,95 déji retenu sur fact 14/04/02 22 411,15 Usd
N Remboursement avance : 20% 78537,85 Usd
Total & déduire 100 949,00 Usd
Total & payer pour cette facture : 291 740,28 Usd

Nous disons:  Deux cent quatre-vingt-onze mille sept cent quarante dollars ameéricains
vingt-huit cents,

A payersur le compte de : SAFRICAS - CONGD SARL .
No de compte : 300 2100 2045 35501 / USD =
Banque : ACCESS BANK R.D. CONGO

B st | W))) \\M‘V’&*’L
%E‘% v'?s' BN . U;L( ;
Ning O < ¢

N

- o ¥
T
SAFRICAS - CONGO §.4, Sidge soclal : RCCM : COMINIRCCMIA4-B-4132 BCOC KINSHASA : 101-D9K T630-S9.COF
SOCIETE AFRICAINE DE CONSTRUCTIONAU CONGOSA. 1, Rouls das POIDS LOURDS Identilcation Nal,: 01-420-A04574 X BCDC KINGFIASA: 101.01117991-52 USD
E-mal : safiicas@salricas.com Q. KINGABWA N* Impdis - A0700407 B BOOGAINSHASA: 101-11341.44 EUROS

KINSHASA - LIMETE Ideniification Mal. : 01-420-A04574 X



MINISTRY OF WORKS AND TMNSPURT (MolWT)
COMTRACT NO
CONTRACT NAME

CONTRACTOR

CONTRACT PRICE

REVISED CONTRACT PRICE
CONTRACT SIGNED

CONTRACT PERIOD

SITE POSSESSION DATE

START DATE

INTENCED COMPLETION DATE
REVISED COMPLETION DATE

INTERIM VALUATION NO. § [REVISED)

(AL

,i—i"j &

)

l\&t/ D e 455 ENE
:MuFM'\e'ﬁKS.fﬁ(-/g;a\;\goq f)ﬁ-lcc“’g{gt ,P, 0 A

: CL\U\.U\
: RENOVATIONIREDEVELOPMENT OF GHAN BUILDING, o
AVENUE TOMBALBAYE, KINSHASA DRC FOR MoFA Ve
: SAFRICAS - CONGO S.a.r, 1 Raule des POIDS LOURDS, \KV""Q&“WU
o

(3 KINGABWA, KINSHASA LIMETE, DRC \
Ny P

2 USD‘ 1,438,332.73= (VAT of 16% Inclusive)
ML
I\ftrl YW

: 18 Seplamber 2013

1 12 Galendar Maonlhs from Start Date L ) i Q

: 30 Seplembar 2013 C ) e

i 14 October 2013 U'-' k &

:14 Oclobar 2014 ({‘__ v gy < 2“"'“

:(Change Order yat 1o ba issued) i}
DATE: 12 JAN 2016 (_Qﬂﬁ' PN

-

VAL |BOC| VAR DESCRIPTION UMNIT| AS PER 'B_.LQ‘ WORK EXECUTED r—_\l
Ty . : Amount || AMOUNT
ITEM |ITEM JITEM - s b QT |RATE (USD) {uso) ATY|RATE (USD) [USD)
SUMMARY OF CONTRACT
Bill No. 1: Preliminaries
Bill No.2; Site preparation and demolilions 57,435.40
Bill Ne.3A : Main Bullding
“ Seation No, 1: RC Jeluies 77.849.10
g Section Mo, 2; Stalrcases 7,101.88
Section Me. 3: Reof and Rainwaler Disposal 106,196.62
Section Me. 4: Walls and Balcary Ralling 60,784.18
Section No. 5: Windows and external doors 51,055.74
|Section No. 6: Internal doors 61,811.80
Section No, 7: Finlshes 167,893.30
Bill No.38 : Annex Building
Seclion Mo, 1: Substiuctures
Seclion Mo, 2: RC Superstiuctures
Sealion No. 3: Slaircases
Seclicn Ne. 4: Reof and Rainwater Clsposal
Section No. §: Walls and Balcony Railing
Section Mo. 6: Windows and exernsl deors
Saction-Na. 7: Internal doors
Seclion No, &: Finlshes -
Blll No. 4: External Civil Works 1l 210,171.68
Blll No. 5: Day Works 117.629.72
Blll No. & Electrical Installallons 23,618,890
Bill Ne. 7: Mechanical Installations ' 153,330,665
Bill No. 8: Suvelllance, motion delection, access control 22,130.85
SUB-TOTAL 1 1127 22001
Contingency Surm: Add 10% of Sub-otal 1 112,722.00
SUB-TOTAL 2 1,238,942.01
ADD Approved Varialions/Addendum:
Addendum No, 1
Addendum No. 2
SUB-TOTAL 3 1,239,942.01
Add VAT 16% 108,380.72
—
CONTRACT PRICE 1,438,332,73




Annex 15

VAL [BOG |VAR'|DESCRIPTION i Vi =y UNIT] ASPEREBOQ WORK EXECUTED
L AMOUNT AMOUNT
ITEM|ITEM|ITEM arv|RATE (USD)|  (USD)  |OTY|RATE (USD]|  (USD)
) VALUATION NO, § SUMMARY

1. Value of work execuled to-date
) By Main Conlractor
Bill No.1: Preliminarles
Bill Nos. 2 - 8 (as submilled in Contraclor's clalm dated 05.11.2015 and assessed 12.01.2016 | 1,066,669.34
Aod Variations under dooumentalion 20,000.00

b} salerals on site
0) Acdvance paymenls: USD 1,239,942.01 x 20%) °

2. Gross Value 1,394,677.74

3 Deduct
a) Relention | [5%of USD 1,238,842.01) 61,997.10
b} Recovery of advance payments © USD 247,983.40 » 100% 247 OBE. 4D

&: ¢} Damapes ! 0 Days 0.00

d) Previous paymenls

Certiicate No. 1 247,988.40)
Cenilcate No. 2 b
Cetificate No. 3

[ Certificate No. 4

1,126,815.08

4 4. Net value payable (excluding VAT) 267,861,808

A42,857.90

VALLATION F’Rgn REDBY : )

hame : Giles O, Odongo
Deskgnation : Ag, ACIQS
Date £ 13.01,2016

Notes/Limitations Lo the above vaiuailon: -
1. Measurainents were laken on site jointly with ignied O p
2. Variations identified and § have supporting ents in form of | llons, drawings and specs under preparalion

3. Tes! cenificales and reports are under preparalion es par of completion docurments
4, Projec! Manager has no cbjection to qualily of any of the werk inchuded

5. rizalicn for jon of the ink GCompleticn Dale, approval of relevan fties are avallable with ¥
5, Olher letion are under preparalion by C
(The undersigned members of the CMT have no objeclion lo the of {he above

ASIARLA

1 Mr. Ben Kumumanya - USIFEA, MoFA, Chalrman CMT

2. Mr. Godlrey Kwoba - Head PMTF, MoFA

3. Mr, Omar Wamala - Accountanl \_‘&}/(‘Li
4. Ms, Jane Namaya o - SEIMOEPED _‘:?‘— t‘.__‘_ p,_a,.jm
ANz

6. Mr. Mugimbya Nimbasa - SE/MoFFED s . t_?:f; -

5. Mr. Geoffrey Muhangua - P.ArchiMoWT
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Uganda Emi:assy Kinshasa bt eHi
Government of Uganda
Payee/Received From: Safricas Congo S.A.R.L
Reference No. PV-3184
Payment Reference No.  p48432
Date 04/27M5
1 Advance Detalls:
-3
Description Amount
Interim Cerlificate 4-Final Paymenl ; 161,740.28
Total Amount usob @.?40.2"8
The sum of: *4** ONE HUNDRED SIXTY ONE THOUSAND SEVEN HUNDRED FORTY USD AND 28 CENTS
ONLY ****
Prepared By ’:.i' [97 Received By Apprave; 5
\ H T
Date-r-— 220\ 'Q;\\ { Date Accounting Officer
% 5
Ryt on %>



Annex 15

V[UILI’.E?. REMPI.IR EE FORMI.ILJ\IRE EN tEI'lRES EAPITAI.ES ET (UCHEI sl NE(ESSAIRE

ows [ TP L L 14"

1] TRANSFERT LOGAL (Lcy) - [] oo / FOREIGN CURRENCY DRAFT

FORMULAIRE DE TRANSFERT DE FONDS_ M4a433 Ecoban

g [_]_l

:[] mnsrm rmmmqus(cpu.\ EPI’E} D anem's cusqus/mum’s PAYMENT v

la Banqde Panialiica

H—H]

] ‘IRANSFERT VERS L'fI'RAHGER (qu]

DEVISE :@j_—_]:]:lj MDNT»\NT_,{J&____ 4

[BLE [ LEF r.

0 o O

MONTANTENLETTRESR_I—_ brari \ ,‘3\22 T

R e el f CE i ;l:)‘_.-.\l__c:.“

T.\%T: Nzt Tl |

b b R T s R SR

ARG

..’Hr—.

'mmnmnonsnu néﬂéﬂcmm: _ ifafggﬂ_vép.-ln':a@r&qhe 3
NOM - m fr~ ILEBEE J_r l\ rf‘( u N DE (A TRANSACTION
PRENOMS : : [_[ 1] 5 I s I 0 __I _f J_LJ i:ﬁu.x»‘ ;
ADRESSE ; A denfie Yes vone Lo 22 BN . e : et
st cngnA L Vonssn A  CONTREPARTIE EN MONNAIE LOCA(E ;
"”ﬁé’ﬁgg}m; X W O e |
! Bague: I I EFET REEL [ MDD B iea] : =l
i.-ADﬂESSEBE' P o b ol : £ CODE COMMISSION o
- L'AGENCE | e
BANCAIRE : . : s DS S AUTRES FRAIS -
N° DE COMPTE {_J: L{_b__ L ED s BEEDLN [ [ ] s e
. ‘ = _ MONTANT TOTAL -
AN 0 5 B ,;-_r\ _r f ]
CODE SWIFT - L R e LT T T 1 l,: l o 5]
: - i . = e Sﬂ R:
rEANQUE INTERMEDIRES | [ T 1 1 ] 1 I__[_] ISIPA {
CODE SWIFT : 0 = [ T T T 17 | F ! | "T“/ }J AUT{)IEI"E PAR
:E‘?g“r_’ééﬂ?[‘;.ﬁ“,-_ L B O
- =7 T
0 CERNSOGE Sl ~Tasl. Py itendt d’o '
TRANSFERTI LEEMTRO AR N ,f_i__ i T\\'[_ﬂ"‘ '|

i mmamnnnws c/»h’hPEmrEUR

Nom: = RnR [ k A | i;_tf L: La_E_i_Lj
PRENONS : 1AJ~~ P BET RIL T 15 Tools [5 BB
ADRESSE « A2 2V, e Gand: o)

Gowe e | v g A

.wnzlmpﬂn&mlgé E glp by L\ A if_L LLI L1 [

E-MAIL :

Y " J_\’J-_-I-_ri dedltdeJo- (g

P m Ll DEE BB LI

N* DE COMPTE nr.s T
FRAIS DE DEBIT : l\_J [ ] o ]
AlS OU
*RESPONDANT :
RGE DE: 1. DONNEUR 0'ORDRE *
2. BENEFICIAIRE ~

LliIIII—D

;_e

P\I 3|‘%'q\

Blang : Exemplaire service

SIGNATURF DELENVOYEUR

Ensignant ce formulaire, je reconnais ot confirme avoir ly
et compiis les conditions d-dessus et au verso of consens
o ere lid par elles,

Jautorise Ecobank & debller mon comple de (o somme
principale, des frais dos cormissions pour ellectuer mes
Instiuctions, )'aceepte que la Banque puisse exiger que
Je fournisse des détails supplémentaires par éarit avan)
l'exéeution des instructions.
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* BIEFER-MENTION INUTILE
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SAFRICAS

~ T

Affaire 13 /1 /08
INVOICE NO 130108 /15 /10 /04

UGANDA AMBASSY
at Kinshasa

Annex 15

Kinshasa, le 20,10/ 2015

,-’r’;\-\'\,,%,.ﬂ (
T Se=e
A S Vo
LA “ﬂ*‘fy
Lobhe
?2\_'.

TRAVAUX DE RENOVATION DE LA CHANCELLERIE DE LA REPUBLIQUE

DE L'OUGANDA A KINSHASA.

-
Bill no 4 of works executed until october 15 2015 with respect to details enclosed
Amount of the works during the time interval 310 270,55 Usd
Down payment deduction : 20% -62 054,11 Usd
Total 248 216,44 Usd
Garanty retention : 5% 7 056,13 Usd
Total garanly retained ( precedling months ): 61 997,10 Usd
Total garanly retained ( including current month )
1098 818,37 x5 % = 54 840,97 Usd
Over due garanty retained @ 54 940,97 - 61 997,10 = (7056,13)
Tatal 255 272,57 Usd
Balance due on this bill : United States of America dollars 255272,57 Usd
- Two hundred fifty five thousand and twe hundred seventy twe dollars and fifty seven

cents
To be paid on SAFRICAS - CONGO SARL account

Account Number : 300 2100 2045 35501 /USD
Bank : ACCESS BANK R.D. CONGO

M.B. : This bill cancels and replaces bill no 15/08/04 issued on september 4 2015

SAFRICAS - CONGO S.A. Sikge soclal : RCCM : COMKINMRCCM14-B-4132
SOCIETE AFRICMINE DE CONSTRUCTION AU CONGO S.A. 1, Route des POIDS LOURDS Iduntificalion Hal. : 09-420-A04574 X
F-mail ; salricasgsalricas com Q. KINGABWA N* Impdts : AQTO0407 B

KINSHASA - LIMETE

BCOC KINSHASA : 101-004.7639-50 CDF
BCOC KINSHASA : 1010111789152 USD
BCOC KIMSHASA @ 104-119341-44 EURDS
Identilication Nat. : 01-420-A04574 X
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MINISTRY OF WORKS AND TRANSPORT {MoWT)
CONTRACT MO

CONTRACT NAME

CONTRACTOR

CONTRACT PRICE

REVISED CONTRACT PRICE .
CONTRACT SIGNED

CONTRACT PERIOD

U e
eﬂ\"%- b
mnnaflz[‘* 1300080 .}"{'L

} c.‘/\r’

oy,
:RFNOVATJOMREDEUELOPMENTQFCHANCE;?(Y BUILDING, \)/L\{M
AVENUE TOMBALBAYE, KINSHASA DRC FOR MoFA |
I SAFRICAS - CONGO S.a.r.l, 1 Routn des POIOS LOURDS, o

ekt
m%~ﬂua

Q. KINGABWA, KINSHASA LIMETE, DRC 't{?-‘
“USD. 1,438,332 73 (VAT of 16% Inclusive) ]\
SNIL

1 16 September 2012

: 12 Celendar Months from Starl Date Y

SITE POSSESSION DATE : 30 Septernber 2013 L \. &(' e
START DATE . : 14 Oclaer 2013 aL\NM o
INTENDED COMPLETION DATE 5 114 Oclober 2014 G
REVISED COMPLETION DATE : {Change Order yel lo be issued) n\ \] .,r,flo
INTERIM VALUATION NO. & (REVISED) a « ‘DATE: 12 JAN 2016
VAL |BOOQVAR? DE.SCRIPT'ION_ g LT AS PER BOQ WORK EXECUTED P
=N 12 ; AMOUNT |, AMOUNT
ITEM)ITEM |ITEM QTY | RATE (USD) {usb) QTY|RATE (USD) (UsD)
SUMMARY OF CONTRACT
Bill No. 1: Preliminarles
Bl No.2! Site preparation and demolitions 57,435.40)
Blil Ne.3A.: Maln Bullding 5 T,
Section No. 1; RC Superstrixiutes 77.849.10]
N Seclion No. 2; Slairéases ) ' 710188
Section No, 3: Roof and Rainwaler Disposal 106,196.82
Section No, : Walls and Baleony Ralling 60,794.18
. |Section No. 5; Windows and external doors 51,055.74
Section No. 6: (nternal docrs §1,811.80
Seclion No. 7. Finishes 167,683.30|
Bill No.38 : Annex Bullding
Section Mo: 1: Subsliuetures
Seclion Mo. 2: RC Superstructures-
Seclion Mo, 3: Slalrcases
Section No. 4: Roof and Ralivyaler Diip
Seclion Mo, 5! Walla-and Baleoriy Railing
Section No, 6: Windows and external doors
Seolion-No. 7: Inlernal doars
‘| Section Mo, B: Finlshes y
BIll No. 4: External Civil Warks 210,171.66
Bill No. 5: Day Works _ 117,829.72
BIll No. 6: Electrical Installallans 23,618.90
8ill No. 7: Mechanical Installallons 153,330,686
‘| Bin o, 8: suvellianze, molioh delection, sécess control 22,130,685
AR
SUB-TOTAL 4 1,127.220.01
Contingency Sum: Add 10% o Sub-total't 112,72200
SUB-TOTAL 2 1,239,942.01
ADD Approved Variations/Addendum:
Addendum Ne. 1
Addendum Mo, 2
SUB-TOTAL 3 1,238,542.01
Add VAT 16% 198,380.72
(CONTRACT PRICE 1,438,332.73
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VAL [806 [VAR{CESCRIPTION ' R e (V1) § AS PER BOS WORK EXECUTED
59 ‘ | AMOUNT AMOUNT
ITEM[ITEM|ITEM i ’ v amy|RATE(USO)|  usD) _ |arv|RATE usty|  wsD)
s VALUATION NO. § SUMMARY
1. alue ol work exequied lo-date
a) By Main Conlractor
Bl No. 1: Preliminarlas
Bl Mos. 2 - B'(es susmitted in Conlractor's clalm daled 05.11.2015 and 2ssessed 12.01.2016) 1,066,669, 34
80,000.00

Apd Variations undes documenialion

b) Materials on sile - e

0] Advance payments: USD 1,239,942.01 !'ﬁ%) * ,;SW
2, Gross Value 1,384,677.74
3. Deducy

a) Retention : (5%of USD 1,23%,942.01) 61,997.10

b} Recovery of advance paymenls © USD 247, 588.40 « 100% 247 ,588.40

) Damages : 0 Days 0.00

d} Previous paymenls d

Certificale No, 1

Certlificate Mo, 2

Cerlificate Mo, 3

Cerificale No, 4 --
1,126,815.86

| —— =t

4. Net valie payable {excluding YAT) e (| 2ens50.00 ]
LA = i

42,057.90

Name . Glles O. Odongo
Designation : Ag. ACIQS
Date $13.01.2016

NatesiLimitatlons lo the above valuation:

1. Measurernents were taker on site joinlly with ur 4 C P

2. Varintions identified and ircluded have supporting documents In form of instiuclions, drawings and specs wrder preparalion
3. Test certificates and repons are under prap 183 part of P

4. Project Manager has na abjection to qually of any of the work included

3. A izalian for fon of the | Compl 1Dale, 3 al of relevant ies are avallable wilh Emb

5. Cther completion documenis are under preparation by Contractor

The undersigned members cf the CMT have no cbjection lo the recemmendation o Ihe above valualion:

ASAAALL |

1. Mr. Ben Kumumanya - USIFSA, MoFA, Chaitman GMT

2. Mr. Godlrey Kwoba - Head PMTF, MoFA

3. Mr. Omar Wamala - Accountant

) Q"‘Ca.— "‘J"’J

T

5 Mr Geolfrey Muhanguzi - P_Arch/MoWT

4. Ms, Jane Namayuja - SEMMOFFED g f’/
ik,

6 Mr. Mugimbya Nimbasa - SE/MFPED i
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Heael
Ttem

Contrziet Mo,

PAYABLE BY MINISTRY OF FOREIGN AFFAIRS (MoFA}

THE REPUBLIC OF UGANDA
MINISTRY OF WORKS AND TRANSPORT

INTERIM PAYMENT CERTIFICATE NO. § (FIVE)

MoFA/WRKS/2013-1

MLOMW Vo 759
ORIGINAIL

T Sanetion : Mol CC Meetimgg ol 9.08,20 1

Project RENOVAT|ONJREDEVELOPMENT GF,E'!:'_‘S_NCERY BUILDING, AVENUE TOMBALEAYE KlNSHASF\ CRC
Comrnctor— : SAFRICAS - CONGO S.arl, 1 Route des POIDS S LOURDS,

Address Pi0. BOX _, Tel.:. Fax _EmEiIr- KINSHASADRC

Commencement Date 14 43’1 01’201 3 Completion Date

Amount of Tender USD, ...1 438, 3332 73

i ML'(Il'I.lUIII Reteniion USD,

50

(5]

(4]

L VALUE OF WORK EXECUTED TO DATE
() By Main Contaetor

(i) By Mominated Suly- Contrach tor

i) Materials on Siee

i) Direet Libour Works Im ILVLI“«:) T
USD 1,239,942.01 X 20%

GROSS TOTAL

) Advince payuienl ;

4 prpucr
i Retention & percantof ush.
) Dinages duys @ LISD,
i) Value ol Stores issued by MOWT Stores L 8.5 efa

W) Value ol Direel Labour by MOWT ; lia
v} Recovery of Advance Payment:

-.1,238,942.01
per chiyfweek

LAST

61,997.10

247,988.40

DETAILS OF PREVIQUS PAYMEN'TS

s
L)

TOTAL DEDUGTION
NETTOTAL

{4542

ors Cert l (4542 l oy

Na. Nao.

V| 247,988.40| = [Tawl Iyl 5
v ~80,809.98| I
3 196,291.07| 12
i | 2901,740,28 13
'.; . d -. — % - Ifl
t‘ PRSI l‘r,
7 5 G
H - . s - ]?
n .. — cne e 1“ o ——— o

0 e
“Total off 816,830.36| =] w0

“Total

'LESS PREVIOUS PAYMENTS

" ADD.VAT 16%

* Advance Payment
AMOUNT NOW DUE TO CONTRACTOR

(451D

1,146,689.34

247,888.40

1,394,677.74

309,885.50

1,084,692.24

816,830.36

267,861.88

42,857.90

310,719.78

Cltifig OMlicer @?@%
PAL QU TITY SURVEYOR

Vit ) FRI
D ol ecatilivare 1 3{0 1 f20'1 5

ORIGINAL-H.C. Accounls; DUPLICATE- E Jn-C TR}F‘LICHTE-{"'OI‘IWC{DI‘ QUﬂDRUPLICATE-Q.S. lile; QUINTUPLICATE-Spares  PTO

o

J

A

_ Apparenend ly
Fithe

Appmeved by Evggiowcrsine hed

_AG ASSJST com. (QUANTITY SURVEYING)



December 15, 2015

Uganda Embassy Kinshasa
Government of Uganda
Payee/Received From: safricas Congo S.ARL
Reference No. PV-3539
payment Reference No. N 470749
Date 1211515

Advance Details:

Description Amount
i Instalment-Oct 15 Inve-Safricas Congo SARL T 45,000.00
=55 g e ST “fotal Amount  USD TSR 500,00
The sum of: sexe NINETY FIVE THOUSAND USD AND O CENTS ONLY ****

[.

Prepared By & W , Received By Approved By \.\_\
| b

Date \(; I':'—\ {5 Daté peess

Accounting Officer

Annex 15
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: @ Standard Bank

AMB OUGANDA

0240001372301

Annex 15

STANDARD BANK RDC SA |

COKIN/RCCM/14-B-3334 1
République Démocrutique du Congo ; !
12, av. de ln Mongala |
B.P 16297 Kinshasa | i

Kifsa Standard Bank RDC i Membre du Groupe Standard Bank Afrigue di Sud
PA 1 KINSHABA BRANCH e
. {I‘ !: '?, n
Gf MAR 2016 . ORDRE DE PAIEMENT N° 487656
! " v nia .
MW: Je/paiement suivant par le débit de notre/mon comple ci-dessus.
LN L
Options ¢ e : l,l' I. Cheque en monnaie locale 5, Chique de voyage
e 2, Chique en deyise 6, Translort telégraphiqoe |
S i 3, Compensation erédit 7. Compensation débit
| 4, Transfert compte ¢n compie 8. Espiees en deyise
Muonnale : Muniu}it:‘l payer : (en chiffres ef ¢n lellrus}'\.\ Vi b [:. 14 L
AAD / . AL ey ;
et ity o)
peasticmires O REROCRS CarGOL g e\
Banque et N° de compte :
el AN AL y \ ) L3 b A
PO | Eaat B oM G
Communications ou véftrences :
\Itj,{_ -:'|.'L .\:l\__':,--."*-i l\.}-“\\ \
‘Tous frals i nolre charge Cuchet et signature () autorisée (s) i
"Fous frais i charge du bénéficinire g {Accep des conditions nu verse) - .-'- i
{ )
L 7
u iy - 2

\
i

; (C/&/‘ O’

N BT
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T — e

SPANDARD TANK. RDC SA

(¢ Standard Bank -y oveatt 2 s e e

12, av. de la Monpala

- Adresst par

ﬁ;ﬁgﬁﬁf@‘;‘;‘@ﬂ“ 0240001372301

[P 16297 Kinshiss |

5 +Standard Bank Afiicue du tud
N° de compte : Mmuhu du Groupse Standard Bank Afiigue du Sud

|~f}1m|a" o S =
CUSTOMER noN«I’Jl_rlm ORDRE DE PAIEMENT N© 487667
m.n-—-'vemﬂw.we-ﬁceh‘}t:v-i Niement suivaul par le débit de notre/mon compte ci-dessus.

Opliong ¢ f 1, Chégue e monnie loeals 5. Chitrgue de voyage
i E) 2, Chdaue e devise f. Transfect wlégraphigue
3. Compensation crédit 7. Compensaiion délil
X 4. Transtert compte en compie ) 8. Espices en devise

Monuiie |

Wb

Miontant 2 payer : (en chiffres et cn Jertres)

g e 1**“‘-- = [u_;_ oA\ AaL)
*:I' { N x"&'\h-}_}\fﬂ\‘\ S TR ARD {».,y\[qv = Iy @AW Al

Tiénéhieciaire :

SN C )

wn-»; = ] vy ]y
NGO S AR

Baugue et N de compte :

o AT

G
o L AL GO Dy

MC DO IS \i PO T T S50
" AN | T

Commmnications ow référenves :

EadA L N ETAL Pae

Tous brais 3 nofre charge o

Tuus frais & chiacge dn hénéficiaie \§

Cachel et s.u;mmm (5) mutorisée (s}
Ae cepinbnu des u.urulillons 1 versn)

- Gha?
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i

SAFRICAS

Kinshasa, le 15 /06 /2012

Affaire 13 /1/
INVOICE NO 130108 /16 /02 f 05

UGANDA AMBASSY

f. s
i \ [ \3} at Kinshasa
.A</ @'

@cﬂ\ RAV E RENOVATIO ELA CHANCELLERIE DE LA REPUBLIQUE
DELOUGANI’JA A KINSHASA,

Bill no 5 of works executed until fevrier 2016 with respect to details enclosed

Amount of the works during the time interval 141 122,64 Usd
Down payment deduction : 20% .28 224,53 usd

Total 112 858,11 Usd
Garanty retention : 5% ; -7 055,13 Usd

Total garanty retained ( precedling months ) : 54 840,97 Usd
Total garanty retained ( including current menth )
1239 942,01 x5 % = 61 997,10 Usd
Over due garanly retained - 61997,10- 54 940,97 = 7 056,13
Total 105 841,98 Usd

Digital Door 8 000,00 Usd

Balance due on this bill : United States of America dollars . 113 841,98 Usd
i o o

Dne hundred and thriteen thousand eigth hundred and forty one dollard ninety eigth

Sh cents
To be paid on SAFRICAS - CONGO SARL account

[\(\&VI\L' SL Account Number : 300 2100 2045 35501 / USG P
o Y G Bank: ACCESS BANK R.D. CONGO > 3'}}/ D

Sidge sacial

OHSTRUCTION AL COMGO 5.4,

mail ﬂ!!ri il
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i St d d B k .. hNB UGANDA: ST _bTANDARD BANKBRDCSA

| et : ¥ CD/KIN/RCCM/14-B-3334

! I @ an ar an | : SR .. République Démncmnqledu Consu

o AR ; W 12w de i Mongala - 7
y ' ﬂ24uﬂﬂ1 372 30 1 M S AR 1629? Kmshaaui : e
4 ] ) u 3tandard Dank RDC I: :_ N"ﬂ; c'omﬁte shoyhesay : ; AL Mumhn: du Gronm &!:mrhld Baulc‘Athug (Iu .

msmsz\ssmcH ! : ot .L_.

it o
ORDRE DE. PAIEMENT N 536816

e palement suivant pal le débit dL. notre/mon comple Ci- dcssus

Ihnque et N° de compte :

i {1 Cece Lwﬁ\g m w\\ho : /\lk_ —%‘%001\%104@; "3“»*“‘ :
sl .-_,_Uu;r_j . ARNG P - . _

L. Chéque en ‘monnaie Incule ; ; -~ 5 Chéque'de \-qya;,{.
2 Chéque endévise 6. Transfer( [élégrapluquu,
3 Cmupcmmion erédit . 7. Compensation ¢ débit. :
e - &Mn&fcnlcumpmencump!e _' B Espéees en'devise - " 2
| | Monnaie': G Munlnntﬁp:lyer (enc hiftres gt en fettres &3\ N T W ST ANvE_
3 e > B o et 'iw _ \ ng'ir a\j\\\B h\ —unl fur\d:-j i e
2aller : G follevy 4 B el )
g ‘-SA-FE_\LM CLoNGo S M—L g J T

X ﬂﬁ}\mu uicrltml'ui o références :

't(};g_\clfh_‘;{j;\g u\u\éilk \L 2. |L,

us feals A iuli‘tl:;a"chm-gfé' :
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Intentionally Omitted
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INTENTIONALLY OMITTED






Annex 17

U.N. Committee on Economic, Social and Cultural Rights, Report on the Fifth Session (26 Nov.
— 14 Dec. 1990), Annex III, General Comment No. 3 (1990): the nature of States parties’
obligations (art. 2, para. 1 of the Covenant), U.N. Doc. E/1991/23 (1991)






s OFFICE OF THE HIGH COMMISSIONER %
y £ } FOR HUMAN RIGHTS M

CESCR General Comment No. 3: The Nature of States Parties’ Obligations
(Art. 2, Para. 1, of the Covenant)

Adopted at the Fifth Session of the Committee on Economic,
Social and Cultural Rights, on 14 December 1990
(Contained in Document E/1991/23)

1. Article 2 is of particular importance to a full understanding of the Covenant
and must be seen as having a dynamic relationship with all of the other provisions of
the Covenant. It describes the nature of the general legal obligations undertaken by
States parties to the Covenant. Those obligations include both what may be termed
(following the work of the International Law Commission) obligations of conduct and
obligations of result. While great emphasis has sometimes been placed on the
difference between the formulations used in this provision and that contained in the
equivalent article 2 of the International Covenant on Civil and Political Rights, it is
not always recognized that there are also significant similarities. In particular, while
the Covenant provides for progressive realization and acknowledges the constraints
due to the limits of available resources, it also imposes various obligations which are
of immediate effect. Of these, two are of particular importance in understanding the
precise nature of States parties obligations. One of these, which is dealt with in a
separate general comment, and which is to be considered by the Committee at its sixth
session, is the “undertaking to guarantee” that relevant rights “will be exercised
without discrimination ...”.

2. The other is the undertaking in article 2 (1) “to take steps”, which in itself, is
not qualified or limited by other considerations. The full meaning of the phrase can
also be gauged by noting some of the different language versions. In English the
undertaking is “to take steps”, in French it is “to act” (“s’engage a agir”’) and in
Spanish it is “to adopt measures” (“a adoptar medidas”). Thus while the full
realization of the relevant rights may be achieved progressively, steps towards that
goal must be taken within a reasonably short time after the Covenant’s entry into
force for the States concerned. Such steps should be deliberate, concrete and targeted
as clearly as possible towards meeting the obligations recognized in the Covenant.

3. The means which should be used in order to satisfy the obligation to take steps
are stated in article 2 (1) to be “all appropriate means, including particularly the
adoption of legislative measures”. The Committee recognizes that in many instances
legislation is highly desirable and in some cases may even be indispensable. For
example, it may be difficult to combat discrimination effectively in the absence of a
sound legislative foundation for the necessary measures. In fields such as health, the
protection of children and mothers, and education, as well as in respect of the matters
dealt with in articles 6 to 9, legislation may also be an indispensable element for many
purposes.

4. The Committee notes that States parties have generally been conscientious in
detailing at least some of the legislative measures that they have taken in this regard.
It wishes to emphasize, however, that the adoption of legislative measures, as

Annex 17
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specifically foreseen by the Covenant, is by no means exhaustive of the obligations of
States parties. Rather, the phrase “by all appropriate means” must be given its full
and natural meaning. While each State party must decide for itself which means are
the most appropriate under the circumstances with respect to each of the rights, the
“appropriateness” of the means chosen will not always be self-evident. It is therefore
desirable that States parties’ reports should indicate not only the measures that have
been taken but also the basis on which they are considered to be the most
“appropriate” under the circumstances. However, the ultimate determination as to
whether all appropriate measures have been taken remains one for the Committee to
make.

5. Among the measures which might be considered appropriate, in addition to
legislation, is the provision of judicial remedies with respect to rights which may, in
accordance with the national legal system, be considered justiciable. The Committee
notes, for example, that the enjoyment of the rights recognized, without
discrimination, will often be appropriately promoted, in part, through the provision of
judicial or other effective remedies. Indeed, those States parties which are also parties
to the International Covenant on Civil and Political Rights are already obligated (by
virtue of articles 2 (paras. 1 and 3), 3 and 26) of that Covenant to ensure that any
person whose rights or freedoms (including the right to equality and
non-discrimination) recognized in that Covenant are violated, “shall have an effective
remedy” (art. 2 (3) (a)). In addition, there are a number of other provisions in the
International Covenant on Economic, Social and Cultural Rights, including articles 3,
7 (a) (1), 8, 10 (3), 13 (2) (a), (3) and (4) and 15 (3) which would seem to be capable
of immediate application by judicial and other organs in many national legal systems.
Any suggestion that the provisions indicated are inherently non-self-executing would
seem to be difficult to sustain.

6. Where specific policies aimed directly at the realization of the rights
recognized in the Covenant have been adopted in legislative form, the Committee
would wish to be informed, inter alia, as to whether such laws create any right of
action on behalf of individuals or groups who feel that their rights are not being fully
realized. In cases where constitutional recognition has been accorded to specific
economic, social and cultural rights, or where the provisions of the Covenant have
been incorporated directly into national law, the Committee would wish to receive
information as to the extent to which these rights are considered to be justiciable (i.e.
able to be invoked before the courts). The Committee would also wish to receive
specific information as to any instances in which existing constitutional provisions
relating to economic, social and cultural rights have been weakened or significantly
changed.

7. Other measures which may also be considered “appropriate” for the purposes
of article 2 (1) include, but are not limited to, administrative, financial, educational
and social measures.

8. The Committee notes that the undertaking “to take steps ... by all appropriate
means including particularly the adoption of legislative measures” neither requires nor
precludes any particular form of government or economic system being used as the
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vehicle for the steps in question, provided only that it is democratic and that all human
rights are thereby respected. Thus, in terms of political and economic systems the
Covenant is neutral and its principles cannot accurately be described as being
predicated exclusively upon the need for, or the desirability of a socialist or a
capitalist system, or a mixed, centrally planned, or laissez-faire economy, or upon any
other particular approach. In this regard, the Committee reaffirms that the rights
recognized in the Covenant are susceptible of realization within the context of a wide
variety of economic and political systems, provided only that the interdependence and
indivisibility of the two sets of human rights, as affirmed inter alia in the preamble to
the Covenant, is recognized and reflected in the system in question. The Committee
also notes the relevance in this regard of other human rights and in particular the right
to development.

9. The principal obligation of result reflected in article 2 (1) is to take steps “with
a view to achieving progressively the full realization of the rights recognized” in the
Covenant. The term “progressive realization” is often used to describe the intent of
this phrase. The concept of progressive realization constitutes a recognition of the
fact that full realization of all economic, social and cultural rights will generally not
be able to be achieved in a short period of time. In this sense the obligation differs
significantly from that contained in article 2 of the International Covenant on Civil
and Political Rights which embodies an immediate obligation to respect and ensure all
of the relevant rights. Nevertheless, the fact that realization over time, or in other
words progressively, is foreseen under the Covenant should not be misinterpreted as
depriving the obligation of all meaningful content. It is on the one hand a necessary
flexibility device, reflecting the realities of the real world and the difficulties involved
for any country in ensuring full realization of economic, social and cultural rights. On
the other hand, the phrase must be read in the light of the overall objective, indeed the
raison d’étre, of the Covenant which is to establish clear obligations for States parties
in respect of the full realization of the rights in question. It thus imposes an obligation
to move as expeditiously and effectively as possible towards that goal. Moreover, any
deliberately retrogressive measures in that regard would require the most careful
consideration and would need to be fully justified by reference to the totality of the
rights provided for in the Covenant and in the context of the full use of the maximum
available resources.

10. On the basis of the extensive experience gained by the Committee, as well as
by the body that preceded it, over a period of more than a decade of examining States
parties’ reports the Committee is of the view that a minimum core obligation to ensure
the satisfaction of, at the very least, minimum essential levels of each of the rights is
incumbent upon every State party. Thus, for example, a State party in which any
significant number of individuals is deprived of essential foodstuffs, of essential
primary health care, of basic shelter and housing, or of the most basic forms of
education is, prima facie, failing to discharge its obligations under the Covenant. If
the Covenant were to be read in such a way as not to establish such a minimum core
obligation, it would be largely deprived of its raison d’étre. By the same token, it
must be noted that any assessment as to whether a State has discharged its minimum
core obligation must also take account of resource constraints applying within the
country concerned. Article 2 (1) obligates each State party to take the necessary steps
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“to the maximum of its available resources”. In order for a State party to be able to
attribute its failure to meet at least its minimum core obligations to a lack of available
resources it must demonstrate that every effort has been made to use all resources that
are at its disposition in an effort to satisfy, as a matter of priority, those minimum
obligations.

11. The Committee wishes to emphasize, however, that even where the available
resources are demonstrably inadequate, the obligation remains for a State party to
strive to ensure the widest possible enjoyment of the relevant rights under the
prevailing circumstances. Moreover, the obligations to monitor the extent of the
realization, or more especially of the non-realization, of economic, social and cultural
rights, and to devise strategies and programmes for their promotion, are not in any
way eliminated as a result of resource constraints. The Committee has already dealt
with these issues in its general comment No. 1 (1989).

12. Similarly, the Committee underlines the fact that even in times of severe
resources constraints whether caused by a process of adjustment, of economic
recession, or by other factors the vulnerable members of society can and indeed must
be protected by the adoption of relatively low-cost targeted programmes. In support
of this approach the Committee takes note of the analysis prepared by UNICEF
entitled “Adjustment with a human face: protecting the vulnerable and promoting
growth,' the analysis by UNDP in its Human Development Report 1990 and the
analysis by the World Bank in the World Development Report 1990.°

13. A final element of article 2 (1), to which attention must be drawn, is that the
undertaking given by all States parties is “to take steps, individually and through
international assistance and cooperation, especially economic and technical ...”. The
Committee notes that the phrase “to the maximum of its available resources” was
intended by the drafters of the Covenant to refer to both the resources existing within
a State and those available from the international community through international
cooperation and assistance. Moreover, the essential role of such cooperation in
facilitating the full realization of the relevant rights is further underlined by the
specific provisions contained in articles 11, 15, 22 and 23. With respect to article 22
the Committee has already drawn attention, in general comment No. 2 (1990), to
some of the opportunities and responsibilities that exist in relation to international
cooperation.  Article 23 also specifically identifies “the furnishing of technical
assistance” as well as other activities, as being among the means of “international
action for the achievement of the rights recognized ...”.

14. The Committee wishes to emphasize that in accordance with Articles 55 and
56 of the Charter of the United Nations, with well-established principles of
international law, and with the provisions of the Covenant itself, international

" G.A. Cornia, R. Jolly and F. Steward, Eds., Oxford, Clarendon Press, 1987.
% Oxford, Oxford University Press, 1990.

3 Oxford, Oxford University Press, 1990.
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cooperation for development and thus for the realization of economic, social and
cultural rights is an obligation of all States. It is particularly incumbent upon those
States which are in a position to assist others in this regard. The Committee notes in
particular the importance of the Declaration on the Right to Development adopted by
the General Assembly in its resolution 41/128 of 4 December 1986 and the need for
States parties to take full account of all of the principles recognized therein. It
emphasizes that, in the absence of an active programme of international assistance and
cooperation on the part of all those States that are in a position to undertake one, the
full realization of economic, social and cultural rights will remain an unfulfilled
aspiration in many countries. In this respect, the Committee also recalls the terms of
its general comment No. 2 (1990).
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Ban welcomes signing of declarations between DR Congo-M23

Members of the rebel group known as M23 withdrawing from the North Kivu provincial capital of Goma, Democratic Republic of
the Congo (December 2012). UN Photo/Sylvain Liechti

13 December 2013 - Secretary-General Ban Ki-moon has welcomed the signing of long-awaited accords
between the Government of the Democratic Republic of the Congo (DRC) and the M23 rebels it has been
fighting until last month, and called on all other armed groups in the country to lay down their weapons
and join the political process.

“This constitutes a positive step towards ending cycles of deadly conflicts that have caused immense
suffering to the Congolese people,” Mr. Ban said in a statement from his spokesperson.

Talks between the M23 — mostly composed of soldiers who mutinied from the DRC national army in April
last year — and the Government have been held in Kampala, Uganda, under the auspices of the
Chairperson of the International Conference for the Great Lakes Region (ICGLR), Ugandan President
Yoweri Museveni, the Mediator, as well as Ugandan Defence Minister and Facilitator, Crispus Kiyonga.

The deal, reached after weeks of stalled talks, was finalized last night in the Kenyan capital of Nairobi,
signed by President Museveni and President Joyce Banda of Malawi, the chairman of the Southern
African Development Community (SADC).

The agreements effectively end the Kampala Dialogue which aimed at reaching a final and principled
agreement that ensures the disarmament and demobilization of the M23 and accountability for human
rights abuses.

“The DRC Government and M23 have respectively signed declarations reflecting the consensus reached during the
Kampala Dialogue on steps necessary to end the armed activities of the M23,” towards long-term stability, reconciliation
and development in the country, according to the joint ICGLR-SADC (Southern African Development Community) final
communique.

Under the outcome documents, former rebels are entitled to amnesty for rebelling, but are not granted immunity to
alleged perpetrators of war crimes, crimes against humanity, genocide, or gross violations of human rights.

Both sides also agreed on the following: the release of prisoners; the end of M23 as a rebel movement and the possibility
to establish itself as a political party; and the return of extorted and looted properties during the M23's brief occupation

http://www.un.org/apps/news/story.asp?NewsID=46733&Cr=democratic&Cr1=congo#
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of Goma in November 2012.

The two declarations also include provisions for the return of refugees and internally displaced persons to their homes. In
the past year alone, the fighting has displaced more than 100,000 people, exacerbating an ongoing humanitarian crisis in
the region which includes 2.6 million internally displaced persons and 6.4 million in need of food and emergency aid.

In his statement, Mr. Ban “urges the parties to begin implementation without delay and to fully respect their
commitments,” the spokesperson said.

Meanwhile, the joint communique calls on international partners, particularly the UN and the African Union (AU) “to work
together and provide support and resources to the Government of the DRC for the implementation of the commitments.”

Turning to the wider instability in the country, Mr. Ban called on all other armed groups in the country — which include the
Mayi Mayi, the Democratic Liberation Forces of Rwanda (FDLR), the National Army for the Liberation of Uganda (NALU)
and the Allied Democratic Forces (ADF) — to “lay down their weapons and pursue their objectives through peaceful
political means,” the spokesperson said.

Mr. Ban said that he hoped that the DRC and its neighbours will build on the latest positive developments to address the
root causes of instability in the eastern part of the country.

Those plans include the implementation of an 11-nation Peace, Security and Cooperation Framework for the DRC and
the region signed earlier this year under UN auspices as a comprehensive approach to sustainable peace in the region.

The Special Envoy of the Secretary-General to the Great Lakes Region, Mary Robinson, has been building support for
the framework which she has dubbed 'the framework of hope.'

Mrs. Robinson has led a group of Special Envoys, which includes Martin Kobler, the Secretary-General's Special
Representative in the DRC, as well as United States Special Envoy Russ Feingold, African Union Special Representative,
Boubacar Diarra and the European Union Senior Coordinator Koen Vervaeke.

News Tracker: past stories on this issue
DR Congo: UN peacekeeping on offensive after defeat of M23, says senior UN official

Related Stories

United Arab Emirates, in UN debate, says Iran’s actions destabilized region

A

At UN, southern African leaders urge climate action, Security Council reform

http://www.un.org/apps/news/story.asp?NewsID=46733&Cr=democratic&Cr1=congo#
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LA THEORIE DES PREUVES
DEVANT
. LES JURIDICTIONS INTERNATIONALES

INTRODUCTION

C'est, d’abord, le moyen de déterminer chez le juge la

représentation du fait jusque-1a ignoré, mais qu’il doit
conngitre. On dira, par exemple, que le témoignage est une
preuve. Cela veut dire que le témoignage détermine dans
I'esprit de celui qui le recoit la représentation d'un {fait
jusqu’alors inconnu de lui. De méme l’aveu est une preuve.
C’est-d-dire que la relation, par un sujet de droit, d’un fait
de nature & lui nuire, déterminera dans l'esprit de celui qui
recevra l'aven la représentation de ce fait. Tantdt, par con-
tre, la preuve signifiera ’action méme de déterminer chez
le juge la représentation du fait inconnu. Apporter la preuve,
c’est créer dans l'esprit du juge une représentation. En ce
sens, on dira que la preuve incombe au demandeur. Cela veut
dire que celui qui agit en justice a le devoir de déterminer
dans l’esprit du juge la représentation du fait sur lequel il
entend fonder sa demande. La preuve est done, d’une part, le
moyen de déterminer chez le juge la représentation d’un
fait jusqu’alors ignoré de lui, d’autre part, I'action méme
de déterminer cette représentation.

La preuve étant A peine définie, on voit immédiatement
surgir les probléemes qui s’y rattachent. Ces problémes,
complexes et nombreux, se groupent assez facilement sous
quelques idées maitresses.

Il s’agira de savoir quel est 1'objet de la preuve : que

LE terme de « preuve » comporte plusieurs acceptions.
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peut-on et doit-on prouver ? 1l s'agit ensuite de préciser
& qui incombe la charge de déterminer chez le juge la repré-
sentation des [aits pertinents ou « relevant » : Beux parties
litigantes se présentent devant le juge. L'une est deman-
deresse. L'autre est défenderesse. Quelle est celle des deux
(ui aura & prouver ? Dans un troisi¢me groupe de probli-
mes, il foudra rechercher les éléments par la voie desquels
la preuve d'un fait peut étre administrée. C’est la uestion
des moyens de preuve. En marge de ces problémes fonda-
mentaux, un autre probléme surgit. 1l est relatil & la place
de la preuve dans le droit en général, dans la procédure en
particulier. La preuve fait-elle partie du droit matériel ou du
droit formel » D’autre part, & quel moment de la procédure
les problémes de preuve vont-ils se poser et vont-ils se
résoudre ?

in droit international, ces problemes se présentent dans
des conditions tout a fait particuliéres. Leur domaine, toui
d’abord, y est différent de ce qu'il est en droit interne. Ce
n’'est plus seulement devani un tribunal que la preuve doit
dtre rapportée : elle doit 1'8tre parlois aussi devant des com-
missions d’enquéte. Ces commissions, qui sont prévues aux
Conventions de La Haye de 1899 et de 1907, aux Traités
Bryan, conclus cntre 1913 et 1913 par les Etats-Unis avec
les diverses Puissances, ont également place dans le systéme
du Pacle de la Société des Nations, parmi les moyens offerts
au Conseil pour I’examen de tout litige non réglé par la voie
arbitrale et de nature a entrainer une rupture. On connait
l'objet de ces commisssions. Il s’agit de reconstiluer des
fails litigieux, d'en établir la relation exacte, sans tirer,
d'ailleurs, aucune conséquence. Devant ces commissions, le
probldme des preuves se pose au ménie titre que devant un
tribunal. Cest ainsi que la Commission anglo-russe de 1904
doit rétablir les conditions dans lesquelles la flotte russe a
canonné une flottille de péche anglaise au Dogger Bank!;

i, Larticle 3 de la déelaration du 1225 novembre 1904, soumettant l'inci-
dent 4 lexamen de la commission d'enqudle prévoyait un réglement. Celui-ci
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que la Commission franco-italienne de 1912 dut enquéter sur
les actes d’hostilité accomplis dans les eaux territoriales
tunisiennes par des navires italiens !; ¢’est ainsi encore que
la Commission germano-hollandaise de 1916 dut reconstituer
les circonstances du torpillage du Tubaniia 2; c’est ainsi,
enfin, qu'aprés la guerre, en 1925, la Société des Nations
envoya une commission d’enquéte s’informer sur place dans
'affaire anglo-turque de Mossoul 3. D’autre part, lorsque le
probléme des preuves se posera devant les tribunaux inter-
nationaux, les termes en seront diliérents de ceux sous les-
quels il se présente devant les juges nationaux. Le juge inter-
national ne connaif pas d'auntorité supérieure commune aux
Etats litigants. Il n’a pas de principe imposé a priori aux
Etats en conflit. 11 n’a pas de loi établissant par voie d’auto-
rité des régles de preuve impératives. Quant aux modes de
preuve, l'acte, I'écrit, la preuve préconstituée, sont, en droil
international, un élément de preuve relativement assez rare.
La complexité des relations entre Etats est telle, la multi-
plicité de leurs rapports est si grande, qu’ils ne peuvent
matériellement faire tous l'objet d'un traité. D’autant que
le traité est un acte solennel, dont l'établissement est long
et compliqué. Les négociations préalables, la conclusion,
puis la ratification, demandent beaucoup de temps. Or, de
plus en plus, la vie internationale va vite... Une foule de
rapports internationaux échappent donc par la force méme
des choses & la preuve écrite. 1l en va de méme pour tous
les faits internationaux proprement dits, et en particulier

comprit sept chapitres, dont un, le chapilre E (n°® | 2 9), ful exclusivement
consacré 4 la preuve testimoniule, qu'il régzla minutieusement (Clunet, 1006,
p. 332 et suiv.).

La Convention de La llaye de 1907 posa, pour faciliter le recours aux
commissions d'enquéle, un certain nombre de régles de procédure applica-
bles en tant que les parties n’auraient pas adopté d’autres régles fart. 17).

1. Cette Commission ne put aboutir. L'affaire fui finalement réslée & 'amia-
ble, en méme temps que celles des steamers Carthage et YManouba, alors pen-
dantes devant la Cour d’Arbitraze de La Haye.

2. La Commission conclut que la torpille ayant coulé le Tubantin avait
élé lancée par vn sous-marin allemand.

L’Allemagne accepta d’indemniser le Gouvernemenl néerlandais.

3. L’affaire fut réglée par le Conseil de Ja Société des Nations dans sa
décision du 16 décembre 1925, attribuant Mossoul a I'Irak.

Annex 19
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pour tous les délits internationaux. LA aussi, la nature méme
des choses va exclure la preuve littérale ou écrite. On va
donc recourir au témoignage. Mais, & la différence de ce qui
se produit en droit interne, le témoin de l'affaire interna-
tionale n'est pas V'égal des parties en litige. Etant le ressor-
tissant de 'une ou de l’autre, il va &tre impressionné par
des préoccupations d’ordre national. Et cela est de nature &
fausser le témoignage.

Il y a 1a toute une série de problemes qui se sont dressés
devant la jurisprudence internationale. Elle a dd les résoudre
par ses propres moyens. Le juge international a di chercher
en lui-méme, dans les lumitres de sa raison, les principes
de solution. Les traités d’'arbitrage — on le verra — lui ont
¢té d’un maigre appui. Car les traités sont rares qui énon-
cent une régle de preuve. Les tribunaux internationaux se
sont trouvés pour ainsi dire sans guide devant la question
des preuves. Cependant, cette question, ils ont fini par la
résoudre. Lentement, au cours d'une longue série d’arbi-
trages, une théorie prétorienne des preuves s’est formée. Les
arbitrages internationaux se multiplient. Chacun d’eux laisse
quelque chose derrire soi. Chacun dégage une idée que
d’autres reprendront. Ces idées, reprises, mises au point,
deviennent des principes. Et le corps de ces principes finit
par constituer une véritable doctrine. Doctrine trés riche,
car les précédents ol elle a puisé sont trés nombreux. Doc-
trine pratique aussi. Car immédiatement issue des faits, de
I’expérience, elle est et demeure en contact étroit avec eux,
avec les réalités, avec la vie.

C’est donc en se penchant sur les grands documents juris-
prudentiels qu’il faut s’efforcer de résoudre les problémes
essentiels de la preuve devant les juridictions internatio-
nales.

o o
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1836 CHAPTER VII

PROSPECTIVE PROFITS

The cases thus far discussed are not, in the main, cases where reim-
bursement was claimed for the loss of prospective profits. In certain
instances claims for the loss of expected profits are disallowed on the
ground that they are indirect, uncertain, or speculative. The Com-
mission instituted under article IV of the Treaty of Commerce and
Navigation of July 23, 1873 between Great Britain and France, to
dispose of certain questions relating to the claims arising out of the
payment of certain duties on mineral oils of British origin, collected
in France, decided that “Claims for indirect damages, such as com-
missions lost, failure to earn profits, and so forth”, should be rejected. 1

In the case of the Saint Gobain, Chauny and Cirey Glass and Chemical
Products Manufacturing Company, ete., ¢. Etat allemand,'™ decided in
1926 by the Franco-German Mixed Arbitral Tribunal, & claim was
presented in part for loss of profits at the rate of 250,000 Belgian francs
per anmum during the period (beginning August 1, 1915) when the
property of the Dorsten Glass Works Company (in which the claimant
company through the Glass Works Insurance Fund held a large inter-
est) was sequestrated by the German authorities. Experts appointed
reported that the amount claimed for loss of profits seemed to be
““gquitable”. In allowing an indemnity for the industrial value of the
Dorsten glass works and in rejecting the report of the experts inregard
to the extent of the loss of profits, the Tribunal stated inter alia:

Whereas the experts, in giving their opinion, obviously did not take account of
the fach that during the war the operation of glass plants in. Germany was limited

beeause of restrietive measures decreed in eonnection with the
No possibility of distribution of coal, nor of the very gpecial circumstance in-
large profits - voked by the defendant and not contested by the plaintiffs,

that the principal object in founding the Dorsten factory had
1ot been to make profits and to distribute dividends, but much rather to fight the
competition of the Reissholz factory;

Whereas such a purpose was necessarily bound to exclude the possibility of
making large profits as long as the competition of the Reissholz factory should
not be overcome;

Whereas the Court, bearing in mind all the above, deems that a sum of 6,500,000
Belgien francs represents a fair indemnity for the prejudice caused by theplacing
under sequestration and the liquidation of the factory subject of the litigation; 20
and based the amount awarded on the figure last indicated.

Prospective profits are frequently allowed in international cases,
however, on the ground that such losses were within the contempla-
tion of the parties to a contract or, in other cases, that the damage is
the direct, or the proximate, or the immediate consequence of the

198 65 Br. & Tor. St. Paps. (1873-74) 426, 429, translation; La Fontaine, Pasi-
crisie internationale (Bern, 1902) 200. -

190 VI Recueil des décisions des tribunaus arbitraus miztes (1927) 297.

200 Thid. 302, translation.
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wrongful act.® However, in order to be allowable, prospective
profits must not be too speculative, contingent, uncertain, and the
like. There must be proof that they were reasonably anticipated;
and that the profits anticipated were probable and not merely pos-
sible. If the evidence shows that there is doubt that profits would
have been realized if the wrongful act had not oceurred, damages will
be disallowed. ——

There is apparently no clear-cut demarcation between the allow-
ance of damages for prospective profits in tort as distinguished from
confrach cases. Prospective profits are allowed or disallowed, not
on the basis of whether & particular case is a contract or tort case,

" except in rare instances, but rather on the basis of whether the ex-

pected profits for which damage is claimed were reasonably to be
expected from the state of affairs existing at the time of the respond-
ent government’s wrongful act. From the nature of things, this
may be more often true in contract cases. Frequently, the allow-
ance or disallowance of future profits is held to be controlled by the
convention or legislation under the terms of which the tribunal pass:
ing upon the claim is organized.?® In certain classes of cases it has

* In connection with the question of allowance of prospective profits, see
particularly the sections in the preceding chapters dealing with interference
with or destruction of vessels (vol. II, ch. V) and damages for the breach of or
interference with contractual rights (ch. VI).

The Supreme Court of the United States has held that ‘“just compensation”
must be paid for the taking of private property pursuant to express authorization
but thet damages for the cancelation of the government’s own contract do not
include damages for the los< of anticipated gains. (Russell Motor Car Company
el al. v. United Slates, 261 U.8. 514, 523 (1923).) In a suit brought by the Ingram-
Day Lumber Company against one MeLouth for loss of profits sustained on
agcount; of the breach of & contract with the company by McLouth, who had
refused to accept delivery of lumber which he had agreed to purchase for the
building of boats, when the United States Bhipping Board Emergency Fleet
Corporation canceled its contracts with him for the building of the hoats, the
Supreme Court held that the contract between Ingram-Day Lumber Company
and MecLouth was & private contract and allowed recovery for the loss of antie-
ipated profits. (Ingram-Day Co. v. McLouth, 275 U.8. 471, 474. (1928),)

2% Prospective profits were disallowed by the Tirst Court of Commissioners of
Alabame Claims established pursuant to the sct of Congress of June 23, 1874,
which stipulated that “prospective profits . . . gaing, or advantages"” ghould
be disallowed. (18 Stat. 245, 247-248.)

The act of March 2, 1901, under which a Commission, known &s the Spanish
Treaty Claims Commission, was established in $he United States to sefitle elaims
of its nationals against Spain, contained the provision that only the “actual and
direct, damage” suffered should be allowed and that “remote or prospective dam-
ages” should not he allowed, (31 Stat. 877, 879.)

The Joint Resolution of Congress, approved May 25, 1908, conferring juris-
diction upon the Court of Claims of the United States to adjudieate disallowed
claims of American nationals against the Boxer-indemnity fund, prior to the
remission of a portion of that indemnity to China, excluded the allowance of
‘““merely speculative claims or elements of damage”. (35 Stat. 577.)
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apparently become customary to allow prospective profits; the allow-
ance of damages in those cases is thought to be reasonable.
Rutherforth states in his Institutes of Natural Law:

V. In estimating the damages which any one has sustained, where such thingg
as he has a perfect right to, are unjustly taken from him, or withholden, or inter-
cepted; we are to consider not only the value of the thing itself, but the value
likewise of the fruits or profits that might have arisen from it. He, who is the
owner of the thing, is likewise the owner of such fruits or profits. So that it is as
properly a damage to be deprived of them, as it is to be deprived of the thing
jtself. But it is to be considered whether he could have received these profits
without any labour or expense: because if he could not, then in setitling the damage,
for which reparation is to be made, the profits are not to be rated at the full worth
of them; but an allowance ig to be made for the labour or expense of collecting
or receiving them; and when the labour and expense is deducted from their full
worth, the remainder is all that he has lost, and consequently, is all that he hag
any right to demand.

In rating the damage which a man has sustained, we are to estimate something
more than the present advantage which he has lost: for the hope or expectation
of future advantage is worth something: and if such hope or expectation is cut
off by the injury, the value of it is to be allowed him. We must, however, in
estimating this hope, be eareful not to estimate it ag if the advantage had been in
actual pogsession: proper deductions are to be made for the accidents which
might have happened to disappoint his expectations. And in proportion 2s these
accidents are greater, or more in number, or more likely to happen, a greater
abatement is to be made in consideration of them. In general, the longer time
there is to pass before the expected advantage can arise, the more room there is
for aceidents to prevent its being obtained, And for this reason, ‘other circum-
stances being equal, the more remote 2 man’s hope is, the less it is worth. Thus,
in general, all other circumstances being the same, a field of corn, when it is de-
stroyed in the blade, is worth less than if it had been in the ear.?®

The Roman and likewise the civil-law systems allow damages

described as damnum emergens (the actual loss sus-
11‘;'5"2:‘1’30 emer tained) and as lucrum cessans (the cessation of profit).
fessans Numerous decisions in international cases, including

cases arising in tort as well as those arising in contract,
have allowed indemnity for damnum emergens and lucrum cessans.

The so-called Chorzéw Factory case, discussed at length. ante,” was
a case involving the alleged expropriation of a nitrate factory and
business, the property of German nationals, by the Polish Govern-
ment. The “attitude’” of Poland was declared by the Permanent
Court of International Justice in Judgment No. 7 (May 25, 1926) not
to have been in conformity with provisions of the convention concern~
ing Upper Silesia concluded at Geneva on May 15, 1922, by Germany
and Poland.® The measurement of the damages sustained was re-

203 93 Am, ed. (1832) 203-204.

24 Damages in International Law, vol. II, pp. 1529 et seg.

205 Pyublications of the Permanent Court of International Justice, Series A—
No. 17, Judgment No. 13 (1928); I Hudson, World Court Reports (1934) 475, 646.
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QUELQUES REMARQUES SUR LA PREUVE
DEVANT LA COUR PERMANENTE
ET LA COUR INTERNATIONALE DE JUSTICE

Par J.-F. LALIVE, docteur en droit,
premier secrétaire 3 la Cour internationale de Justice

I. Généralités

Pour deux raisons principales, la question de la preuve s’est pré-
sentée dans des conditions particuliéres en droit international. D’une
part, 'évolution décentralisée de ce droit n’a pas permis aux tradi-
tions des systémes juridiques nationaux d’exercer en cette matiére
une influence directe. D’autre part, le rythme spasmodique et discon-
tinu des arbitrages internationaux n’a pas pu favoriser la création
d'un ensemble de régles précises et cohérentes.

Selon la définition classique, prouver, c’est démontrer la vérité
d'un fait contesté de maniére & en déduire certaines conclusions de
droit!). Fondamentalement, la preuve en droit international a le
méme objet qu'en droit interne; il s’agit pour le juge ou l’arbitre
d’obtenir une représentation du fait inconnu, en d’autres termes de
découvrir la vérité2). Mais, si cette fonction est la méme, les moda-
lités en seront différentes. A cet égard, il ne sera pas nécessaire de
s’arréter longuement devant un probléme souvent débattu en droit
interne, 4 savoir si la preuve appartient au fond (droit matériel) ou
a la procédure (droit formel). S’il parait erroné de soutenir, comme
le fait WITENBERG ?), que la preuve en droit international appartient

1) Ci. GArsoNNET & CEzAR-BRU, Traité théorique et pratique de procédure
civile et commerciale, 3¢ éd. (1912), II, p. 362s. — BONNIER, Traité théorique
et pratique des preuves, 5¢ éd. (1888), p.1s.

?) Non sans doute la vérité absolue, mais la vérité judiciaire dans le cadre
que les parties assignent 4 la divergence qui forme la base du proceés.

%) La théorie des preuves devant les juridictions internationales, Recueil des
Cours de I’Académie de droit international, vol. 56 (1036), p. 10s.
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au seul domaine de la procédure, il est en revanche exact que c’est
essentiellement de ce point de vue, celui de 'organisation ou de 1’ad-
ministration de la preuve, que la question présente en droit inter-
national certains caractéres propres. Quant aux régles de fond, celles
qui gouvernent le fonctionnement des tribunaux internationaux et
notamment de la Cour internationale 4), en matiére de preuve, peuvent
étre considérées comme de véritables principes généraux de droit,
source du droit international selon ’article 38 du Statut de la Cour.
La disposition de ’article 8 du code civil suisse ), qui a trait a la
répartition du fardeau de la preuve, est une régle qu’appliquent tous
les tribunaux internationaux®). De méme, quant au droit de fond, la
justice internationale, dans son développement souple et empirique,
a rejeté le systéme des preuves légales qui imposerait au juge des
régles restrictives, notamment l'interdiction de certaines preuves7).
C’est de maniére générale le systéme opposé de la conviction intime
du juge qui a prévalu. Le juge jouit d'une grande liberté dans I’ap-
préciation des preuves®). Il faut qu’il puisse former sa conviction
sans étre lié par des régles rigides. Ce principe qui appartient au
droit matériel entraine d’importantes conséquences de procédure,
notamment quant a la recevabilité des preuves?).

La Cour permanente a souligné i diverses reprises qu’elle avait
toute liberté pour apprécier les preuves et les allégations faites par

1) Aux fins de la présente étude, nous avons admis que la Cour permanente
de justice internationale et la Cour internationale de justice constituaient une
seule et méme entité. Dans le domaine qui nous intéresse, le Statut et le Régle-
ment des deux Cours présentent une similitude compléte, Le terme com-
mode de « Cour internationale » englobe donc les deux organismes.

5) « Chaque partie doit, si la loi ne prescrit le contraire, prouver le fait
qu’elle allégue pour en déduire son droit. »

8) En ce qui est de la Cour, cf. notamment 'arrét relatif au Statut juridique
du Groénland oriental (1933), C.P.J.I., Série A/B, n® 53, pp. 49, 52; l'affaire
franco-hellénique des phares (1934), Série A/B, n° 62, p. 18; cf. aussi l'affaire
relative 4 certains intéréts allemands en Haute-Silésie polonaise (arrét sur le
fond, 1926), Série A, n° 7, p. 30.

7) Par exemple, la preuve testimoniale qui, dans certaines législations (en
France), n'est reque que par exception, Cf, GARSONNET & CEZAR-BRU, op. cit.
11, p. 5118,

8) C'est un principe qui a été affirmé 4 maintes reprises et qu'on trouve
énoncé, sous diverses formes, dans un grand nombre de décisions grbitrales.

9) Cf. infra passim.
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les parties19). Ce pouvoir de la Cour ne découle d’aucun texte. Le
Statut est muet sur ce point. Mais il est évident que si ’on avait en-
tendu Jimiter la liberté d’appréciation des juges, I'on aurait introduit
une disposition a cet effet dans le Statut.

La regle énoncée par la Cour permanente est dans la ligne d’une
jurisprudence abondante des tribunaux arbitraux1l). Il apparait
bien que la régle de la libre appréciation des preuves constitue
un principe général de droit. Elle ne figure en général point dans les
traités d’arbitrage ou de réglement judiciaire, lesquels se bornent a
énoncer certaines régles de procédure!?). II convient d’examiner 3
cet égard de quelle maniére la Cour permanente et la Cour interna-
tionale ont essayé de résoudre les difficultés pratiques qui n’ont pas
manqué de surgir dans cette recherche de la vérité. Remarquons tout
d’abord qu’a c6té de ces deux grands tribunaux, les nombreux autres
tribunaux internationaux, notamment les tribunaux mixtes et les
tribunaux arbitraux, ont apporté une contribution considérable a
la question de la preuve1%). Toutefois, par la force des choses, leur
ceuvre manque de continuité. Créés en général pour un cas déter-
miné, ou pour une catégorie de cas, ils manquaient de 1’élément de
permanence sans lequel il est difficile de concevoir le développement
graduel et harmonieux d'une pratique bien définie. Au contraire, la
création de la Cour permanente, tribunal préexistant aux litiges in-
ternationaux, a modifié cet état de choses. Dés son entrée en fonc-

10) Ci. notamment l’affaire relative 4 certains intéréts allemands en Haute-
Silésie polonaise, Série A, n° 7, p. 72-73; affaire relative 2 'usine de Chorzow,
Série A, n° 9, p. 19.

1) Cf. notamment les arbitrages du Président Huber dans l'affaire des biens
britanniques au Maroc espagnol (Recueil des Sentences arbitrales [1949], II,
passim, not. p. 654) et dans I'affaire de I'Ile de Palmas (Ibid. II, p.841s.). Le
principe avait été posé dés 1875 par U'Institut de droil international. Cf. An-
nuaire, 1877, vol. 1, p. 131. La régle de la Cour permanente est également con-
forme & la tendance récente de diverses législations internes, Cf. notamment
le code allemand de procédure civile (1933), art. 286,

12) De 14 sans doute la déduction erronée de WITENBERG pour qui la preuve
appartient au seul droit de procédure: « Les traités posant des régles de fond,
ne s'occupant pas de la question des preuves, procédent donc de cette concep-
tion que la matiére appartient aux régles de forme, 2 la procédure, 4 I’,adjec-
tive law*. » (op. cit., p. 14).

13) WITENBERG, op. cit,, p. 8; SANDIFER, Evidence before International Tri-
bunals (1939), passim.
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tions, la Cour a élaboré un Réglement, véritable-petit code de procé-
dure civile4).

Du principe de libre appréciation des preuves découle une consé-
quence importante dans le domaine de la procédure: a savoir que la
Cour permanente et, aprés elle, la Cour internationale ont adopté une
pratique trés souple quant i la recevabilité des preuves. Au moment
de la rédaction du premier Réglement, la Cour examina s'il fallait
adopter le systéme de certaines législations, selon lequel les parties
présentent une offre de preuves, la Cour autorisant l'administration
de certaines d’entre elles 15). On préféra le systéme anglais des preu-
ves librement présentées par les parties 18). Ce systéme fut maintenu,
les régles posées ayant résisté a 'épreuve de 'expérience. A cet égard,
le Réglement de la Cour n'a pas établi une réglementation détaillée.
En 1926, le Président HUBER présenta a la Cour un mémorandum
relatif 4 'amendement projeté de certains articles du Réglement 17).
Lors d’un incident qui avait eu lieu au cours de 'affaire Mavrom-
matis (1924-25), le représentant du Royaume-Uni avait fait re-
marquer que les parties auraient avantage a savoir exactement dans
quelles conditions les preuves peuvent étre produites devant la Cour.
Cet agent avait donc suggéré que la Cour établit une réglementation
plus détaillée que par le passé. Le Président HUBER estima qu'il était
difficile de se fonder sur un incident de procédure exceptionnel pour
élaborer une réglementation détaillée, qu’au surplus les précédents
faisaient défaut, car la jurisprudence des tribunaux sur ce point était
trés réduite et n'avait, de toute maniére, qu'une valeur «trés rela-
tive », la procédure arbitrale ayant un caractére d’'improvisation et ne
se fondant en général pas sur un document préconstitué comme le
Statut de la Cour.

1) Le premier Réglement fut adopté en 1922; des revisions successives
eurent lieu en 1923, 1926, 1927 et 1931. Un nouveau Réglement fut adopté en
1936, Enfin, dés aprés son entrée en fonctions, en 1946, la nouvelle Cour éla-
bora le Réglement du 6 mai 1946.

15) Cf. C.P.J.1., Série D (Actes et documents relatifs i I'organisation de la
Cour), n® 2, p. 142. Cf. aussi STAUFFENBERG, Statut et Réglement de 1a C.P.].I,
Eléments d'interprétation, (Berlin 1934), p. 305.

18) Les régles énoncées par le Statut au sujet de la preuve figurent dans le
chap. I1I, intitulé « Procédure ». Elles sont congues en termes trés généraux et
n’ont subi aucune modification lorsque le nouveau Statut fut élaboré, au lende-
main de la derniére guerre mondiale, ¢

17) Cf. C.P.]J.L., Série D, n® 2, Addendum, Revision du Reéglement, p. 250.
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Le Président était d’avis que le Statut permettait « d’assurer
une bonne administration des preuves et d’éviter des abus»18). Il
aurait méme été inadmissible que la Cour établit un tel régime, puis-
que le Statut ne contenait pas trace d’un systéme formel et rigide des
preuves. La Cour se rallia a cette idée, décidant qu'il n’y avait pas
lieu d’introduire dans son Réglement des régles sur I'administration
des preuves. On en resta donc au systéme général qui avait été en
vigueur depuis le début de la Cour: les parties sont en principe

libres 19) de présenter toutes les preuves qu’elles estiment nécessaires; .

la Cour, de son coté, jouissant de la plus grande liberté pour appré-
cier ces preuves.

II. L’objet et la nature de la preuve

Selon une conception que le droit international a empruntée au
droit interne, la preuve doit porter, en régle générale, sur un point
de fait. Il faut qu'il s’agisse d'un fait contesté, pertinent (c’est-a-dire
relatif a la demande) et concluant (c’est-a-dire de nature a exercer
une influence sérieuse sur la demande) 20).

L'obligation de prouver incombant  la partie qui allégue un fait
s’étend 2 tous les faits de la demande?2!). Cette régle de droit (interne)
est fondée sur la fiction que, si nul n'est censé ignorer la loi, cela
vaut a fortiori pour le juge. On excepte cependant la loi étrangére
dont ’existence doit étre prouvée comme un fait??). En droit inter-
national, la situation théorique est la méme: la procédure probatoire
se rattache au fait. Dans son important ouvrage «La théorie des

18) Loc. cit.

19) Sous certaines réserves qui seront examinées plus loin, Cf. infra p.95s.

20) BONNIER fait remarquer que la premiére de ces conditions rentre évi-
demment dans la seconde. Op. cit,, p. 41.

21) On en exceptera cependant les faits notoires, mais il faut que cette no-
toriété soit appréciée de maniére stricte. Dans la sentence de I'Ile de Palmas
entre les Pays-Bas et les Etats-Unis, le Président Huber (fonctionnant comme
arbitre unique) avait admis que le texte du Traité d’Utrecht de 1714 n’avait
pas besoin d’étre prouvé, ce traité étant de notoriété publique. Cf. Recueil des
Sentences arbitrales (1949), II, p. 842. Demeure également réservée la question
de I'aven qui supprimerait I'obligation de la preuve; I'aveu, trés rare en pra-
tique, n’est pas prévu par le Statut, sinon peut-étre, de maniére trés indirecte,
par l'art. 49 in fine.

22) Cf, par exemple Répertoire général alphabétique du droit francais (1903),
vol. 31, p. 548, n° 16.

6 Jahrbuch VII — Annuaire VII 81
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preuves devant les juridictions internationales », WITENBERG a sou-
tenu que la connaissance du droit est, en droit international, une
« fiction qui serre de trés prés le réel » 28), Mais la situation A cet
égard n’est pas exempte d'une certaine confusion doctrinale. D’une
part, I'importance de la coutume en droit des gens rend la tiche du
juge international plus difficile que celle du juge interne. Celui-la
doit tout d’abord constater 'existence méme de la coutume invoquée,
puis seulement il doit I'interpréter, ou il doit I"appliquer au cas d’es-
péce. Celui-ci se trouve presque toujours en présence d’'un texte, ou,
dans les pays ot le droit coutumier joue encore un réle, en présence
d’'une coutume a tel point cristallisée par la jurisprudence que la
« constatation » en devient une simple formalité. D’autre part, et
sans reprendre ici la discussion bien connue sur le droit et le fait,
il sera permis de faire remarquer que cette distinction est souvent
artificielle. Ainsi, 'examen de la jurisprudence de la Cour perma-
nente de Justice internationale et de la Cour internationale de Justice
révéle que les questions de pur fait sont trés rares2d) et que la
presque totalité des affaires porte sur des questions de droit25),

notamment d’interprétation de traités. C'est 1a une différence impor-

233) En effet, dit-il, « 'Etat peut d’autant mieux étre présumé connaitre le
droit international que, de par sa nature, celui-ci est d’ordre conventionnel,
qu'il repose sur son acceptation au moins tacite » (op. cit., p. 33). Le juge inter-
national, choisi 4 raison de sa compétence particulidre, n'a pas, en théorie, a
recevoir de preuves sur l'existence ou le contenu d’'une régle de droit des gens.

24) Cela vaut surtout pour les avis consultatifs, mais en matiére contentieuse,
la situation n'est guére différente. Une exception importante est I'affaire du
Détroit de Corfou (1949). Dans l'affaire consultative relative 2 la Commission
européenne du Danube, la Cour prononga que, les faits ayant été soumis 4 une
enquéte par un comité spécial de la Société des Nations, et le rapport de ce
comité ayant été adopté par l'organisme compétent de la Société, il n’était pas
opportun, dans ces conditions, de procéder 4 de nouvelles études et recherches
(Série B, n° 14, p.46). Dans l'affaire Chinn (Royaume-Uni c. Belgique), la
Cour permanente a abordé 'examen de I'affaire par un c6té qui permettait de
faire abstraction de la « preuve » des faits. C'est une méthode que critique,
notamment, le juge Anzilotti, dans son opinion dissidente (C.P.]J.I., Série A/B,
n°® 63, p. 114); il estime que la Cour aurait dii suspendre sa décision sur le fond
et ordonner une enquéte « pour établir la vérité objective des faits contestés ».

28) QOu parfois des questions mixtes ou le droit et le fait sont si intimement
liés que prouver l'un, c’est prouver l'autre. (Cf. par ex. l'affaire relative au
statut du Groenland oriental, Série A/B, n° 53). Il en est le plus souvent de
niéme, en droit interne, des juridictions supérieures (Tribunal ‘;édéral par
exemple),
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tante avec nombre d’affaires soumises a4 des tribunaux arbitraux ou
a des commissions mixtes de réclamation, dans lesquelles le fait, et
partagt la preuve de ce fait, exercera souvent une influence décisive
sur le résultat final.

L’examen de la jurisprudence de la Cour internationale révéle que
les parties adoptent sur les points de droit une procédure a caractére
nettement probatoire et ne se contentent pas d’'une simple argumen-
tation juridique. Tel sera notamment le cas lorsqu’il s’agira d’invo-
quer une coutume de droit international. Pour en établir l'existence,
les parties chercheront & démontrer la succession d'une série de faits,
qui, 4 leurs yeux, constituent cette coutume?”). La Cour permanente
a eu Poccasion, a diverses reprises, de mettre en lumiére le carac-
tére matériel de la coutume ). Dans P'affaire du Déiroit du Corfou,
I'une et I'autre parties ont cherché a démontrer l'existence ou la
non-existence, d’aprés le droit international coutumier, du droit de
passage innocent des navires de guerre dans les eaux territoriales
et du droit de passage dans les détroits de toute nature. Sur la méme
base, I'une des parties a cherché 4 établir que le Détroit de Corfou
était une voie maritime internationale, tandis que I'autre des parties
contestait ce fait. A cette fin, elles se sont fondées sur une suite de
pratiques gouvernementales, sur des faits historiques, des statis-
tiques, des opinions d’auteurs ou de gouvernements, La Cour inter-
nationale, dans son arrét, a tenu compte des données fournies par les
parties pour estimer que le Détroit de Corfou entrait dans la caté-
gorie des voies maritimes internationales, o1 le passage ne saurait
Gtre interdit en temps de paix par un Etat cotier 29). Dans I’affaire du

27) Ainsi que le démontre GUGGENHEIM, Lehrbuch des Vélkerrechts, I, p. 47
4 48, c’est I'élément de fait qui est décisif, mais la Cour internationale, se fon-
dant sur l'article 38 du Statut, a donné sa sanction a la thése classique des deux
éléments de la coutume, dans son récent arrét du droit d’asile (Colombie-
Pérou), dont les passages pertinents sont cités ci-dessous,

28) Cf. notamment Affaire du Wimbledon, Série A, n® 1, p.25 (ot la Cour
parle de « pratique internationale constante»); affaire des colons allemands,
Série B, n° 6, p. 36 (« pratique quasi universelle »).

20) ]| s’'agissait en premier lieu de dire s'il existait une coutume autorisant
le libre passage, en temps de paix, de navires de guerre par des détroits reliant
deux zones de haute mer. Aprés avoir répondu affirmativement a cette ques-
tion, la Cour examina si le Détroit de Corfou appartenait 2 la catégorie juri-
dique des détroits « internationaux », et, pour arriver 2 une conclusion affir-
mative, elle s'est notamment prévalu de données historiques et statistiques
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droit d’asile, entre la Colombie et le Pérou, il s’agissait de savoir si
une coutume régionale, propre aux Etats de I"’Amérique latine, auto-
risait la Colombie & qualifier unilatéralement et définitivement la
nature d’un délit commis par un politicien péruvien qui avait regu
« asile diplomatique » dans les locaux de 'ambassade de Colombie
a Lima. Rappelant que «la partie qui invoque une coutume de cette
nature doit prouver qu’elle s’est constituée de telle maniére qu’elle est
devenue obligatoire pour l'autre partie», la Cour a estimé que les
instruments internationaux non plus que les nombreux cas particu-
liers cités par la Colombie ne permettaient de dégager « une coutume
constante et uniforme acceptée comme étant le droit» 39). Dans la
célébre affaire du Lotus, la Cour permanente a examiné de maniére
approfondie les arguments (fondés sur une pratique, c’est-d-dire sur
un ensemble de faits) qu'avait invoqués le gouvernement francais a
'appui de sa thése d'aprés laquelle il existait un principe de droit
international excluant la compétence de la Turquie pour entreprendre
des poursuites contre un ressortissant frangais, a la suite d'une colli-
sion en haute mer. Dans un passage fort intéressant, la Cour affirme
que « dans l'accomplissement de sa tiche de connaitre elle-méme le
droit international », elle ne s’est pas bornée a4 l'examen de l'argu-
mentation francaise, mais elle a étendu « ses recherches a tous précé-
dents, doctrines et faits qui lui étaient accessibles et qui auraient, le
cas échéant, pu révéler l'existence d'un des principes du droit inter-
national visés par le compromis» 31).

On a cru pouvoir tirer argument de ce passage pour soutenir qu'il
convient d’abandonner complétement au juge la recherche de 'exa-
men des précédents d’ot la régle de droit peut résulter 32). Une ex-

fournies par l'une des parties, le Royaume-Uni, dont elle a méme cité textuel-
lement dans son arrét un passage de plaidoirie. Cf. C.I.]J. Recueil des arréts,
avis consultatifs et ordonnances (ci-dessous abrégé C.I.J. « Recueil »), 1949,
p. 28-29.

30) C.L.J. Recueil 1950, p. 276, 277.

3ty C.P.J.I. Série A, n° 10, p. 31; c'est nous qui soulignons,

32) Telle est l'opinion de WITENBERG, op. cit.,, p. 39, mais il reconnait que
cette conclusion, « juridiquement vraie » est un peu théorique, Dans un autre
arrét (affaire des emprunts brésiliens, 1929), la Cour permanente précisa que,
« juridiction de droit international », elle est en cette qualité censée connaitre
elle-méme ce droit (Série A, n® zo-21, p. 124). Toutefois cette indication, figu-
rant dans une phrase subordonnée, a surtout pour objet de marqueg le con-
traste avec les régles de droit interne que « la Cour n’est pas obligée de con-
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plication plus simple peut étre proposée: dans la procéduré 'jixdicia.irt_:_‘_

internationale, les tribunaux jouissent d’'un trés large pouvoir d’of-
fice; 41s peuvent rechercher la vérité non seulement dans les alléga-
tions et les preuves des parties, mais de toute autre maniére. Clest
une collaboration entre les parties, d’'une part, et le tribunal, de
'autre, qui permet d’arriver a la vérité. Les Etats n’ont pas le droit
mais le devoir de fournir aux tribunaux tous les éléments de preuve
dont ils peuvent disposer 33), Les parties devant la Cour étant presque
toujours d’accord sur les faits 34), cette collaboration portera en géné-
ral sur des questions de droit ou qui se rattachent de prés au droit.
C’est pourquoi, 2 moins de jouer sur le sens des mots, il est difficile
d’admettre sans réserve la thése classique selon laquelle la régle de

droit, tant écrite que coutumiére, n’a pas i étre prouvée devant la

justice internationale 35),

Dans le méme ordre d’idées, il est arrivé a plusieurs reprises, que
sous une forme ou une autre, une disposition de droit interne
ait été invoquée devant la Cour internationale. En droit interne, il
est généralement admis que les tribunaux ne sont pas censés con-
naitre le droit étranger et que la preuve d’une disposition particu-
liére doit étre rapportée, comme celle de tout autre fait. Mais on
retrouve i cet égard aussi la souplesse particuliére qui caractérise
toute la jurisprudence de la Cour en matiére probatoire. Dans I'af-
faire relative A certains intéréts allemands en Haute-Silésie polo-
naise (fond) (1926) 36), la Cour a simplement énoncé ce qui suit:

naitre ». Cela n’interdit bien entendu pas aux parties de soumettre tous les
moyens et arguments qu’elles estiment propres i influencer le jugement de la
Cour.

33) Ce que souligne avec raison WITENBERG, op. cit., p. 97.

3) Dans l'affaire du Lotus, entre la France et la Turquie, la Cour énonga
que les faits se trouvant 2 l'origine de 'affaire sont « de 'accord des parties »
les suivants: ... (Série A, n° 10, p. 10).

35) WITENBERG reconnait d’ailleurs que la régle coutumiére, « reposant sur
des précédents, donc sur des faits, peut engendrer des controverses de fait, aux-
quelles la procédure de preuve sera éventuellement étendue » (op. cit,, p. 39).
Cette constatation a pour effet d’affaiblir sensiblement la thése par lui soutenue
selon laquelle, en droit international plus encore qu’en droit interne, le droit
n'aurait jamais 4 étre prouvé, Ainsi qu'on V'a vu, c’est le contraire qui est proche
de la réalité, étant donné I'importance beaucoup plus grande des régles coutu-
miéres en droit international qu'en droit interne.

36) Série A, n® 7, p.10.
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« Au regard du droit international et de la Cour qui en est l'organe,
les lois nationales sont de simples faits, manifestations de la volonté et de
l'activité des Etats, au méme titre que les décisions judiciaires ou les
mesures administratives »,

Mais un arrét, rendu trois ans plus tard, précise le rapport de ce

« fait» avec la procédure probatoire (Affaire des emprunts brési-

liens). Indiquant que la Cour, qui, juridiction de droit international,

est, en cette qualité, censée connaitre ce droit et n’est, en revanche,

pas obligée de connaitre également les lois nationales des différents
pays, I'arrét ajoute: '

«Tout ce qu'on peut admettre 4 cet égard, c'est qu'elle pourrait étre

éventuellement obligée de se procurer la connaissance du droit interne qu'il

y a lieu d’appliquer; et cela, soit 4 l'aide des preuves que lui fournissent

les parties, soit 4 l'aide de toutes recherches auxquelles la Cour jugerait
convenable de procéder ou de faire procéder » 37).

Ce passage indique bien que la Cour n’entend pas, a cet égard, se
limiter aux éléments de preuves fournis par les parties, mais qu’elle
se réserve la faculté de les rechercher elle-méme 38).

De ce qui précéde l'on peut donc conclure que la preuve, dans son
sens le plus large, aura pour objet le fait comme le droit. Cela n'en-
léve rien au pouvoir de la Cour, comme organe du droit interniational,
d’interpréter et de dire ce droit, puisque, de toute maniére, elle peut
apprécier librement toutes les preuves qui sont produites.

Si cette conception était erronée (il faut reconnaitre qu’elle se
heurte 4 la doctrine dominante), il en résulterait que, les affaires
devant la Cour ne portant généralement pas sur des points de fait 3?),
aucune procédure probatoire ne devrait d’habitude étre nécessaire.
Seule suffirait la présentation des deux argumentations. Or la pra-

37) Série A, n° 20-21, p. 124.

38) Dans un commentaire de cet arrét, NIBOYET salue cette tendance de la
Cour, en faisant observer que les tribunaux nationaux vont trop loin en aban-
donnant aux seules parties le soin de prouver l'existence du droit étranger
(Revue de droit international privé, 1929, p. 487-88). Remarquons qu'a la Cour
la présence d'un juge de la nationalité des parties facilitera la recherche du
droit national (car, dans la mesure ou l'on invoquera une disposition de droit
interne, il est assez probable qu'il s’agira le plus souvent d’une loi de 1'un des
Etats en cause). C’est méme l'un des arguments qui ont été invoqués i I'appui
de l'institution discutable des juges ad hoc.

3) Hormis 'affaire du Détroit de Corfou, 'on peut dire qu'il n'y @ point
d'exemple ol le fait se soit présenté en quelque sorte i 1'état pur.
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tique démontre que !'inverse est vrai: en un grand nombre d’occa-
sions, les parties ne se sont pas contentées d’énoncer leur thése, mais
elles y ont ajouté divers moyens de preuve.

Quant i la nature de la preuve, l’arrét rendu par la Cour, en 1949,
dans l'affaire du Détroit de Corfou (fond) contient plusieurs pro-
noncés importants sur la preuve indirecte ou preuve circonstancielle.
1l s’agissait d’établir si I’Albanie était responsable des explosions
survenues 4 bord de deux bitiments de la marine britannique, qui
avaient touché des mines au cours d'un passage dans les eaux terri-
toriales albanaises du Détroit de Corfou. L’Albanie avait-elle, sinon
mouillé les mines elle-méme, du moins eu connaissance du mouil-
lage? La Cour a estimé que le seul controle territorial exercé par un
Etat ne permettait pas de conclure qu’il avait eu ou dit avoir con-
naissance des actes illicites ou de leurs auteurs. Ce contrdle ne jus-
tifie «ni responsabilité prima facie ni déplacement dans le fardeau
de la preuve». Mais si la Cour n'a pas adopté purement et simple-
ment la théorie de la responsabilité causale, méme mitigée de la pos-
sibilité d’une preuve libératoire, elle a considéré que ce controle terri-
torial exclusif permettait d’atténuer I'exigence de la preuve stricte
et exerqait une influence sur le choix des modes de preuve appli-
cables.

« Du fait de ce controle exclusif, 'Etat victime d’une violation du droit
international se trouve souvent dans 'impossibilité de faire la preuve directe
des faits d’ott découlerait la responsabilité. Il doit lui étre permis de recourir
plus largement aux présomptions de fait, aux indices ou preuves circons-
tancielles (circumstantial evidence). Ces moyens de preuve indirecte sont

admis dans tous les systémes de droit et leur usage est sanctionné par la
jurisprudence internationale, » 39bis)

Toutefois, il ne pourra étre fait usage de la preuve indirecte que
si les présomptions de fait « ne laissent place a aucun doute raison-
nable ». Cette régle confirme le systéme de la conviction intime,
appliqué dés le début par la Cour permanente.

II1. La procédure probatoire

La procédure devant la Cour internationale connait deux phases:
'une écrite, autre orale40). I’administration des preuves a lieu au

39bis) C.I.J. Recueil, 1040, p. 18.
40) Statut, art. 43.
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cours de 'une et de l'autre, La régle principale a cet égard est celle
de la communication des preuves (conséquences du principe de I'éga-
lité des parties). Il faut non seulement que ’autre partie puisse exa-
miner la piéce ou la preuve dont il s’agit, mais elle doit pouvoir s'ex-
pliquer a ce sujet et, le cas échéant, avoir le temps de se procurer la
preuve contraire.

La preuve par documents est beaucoup plus fréquente que la preuve
par témoins. Il n'y a d’ailleurs pas de hiérarchie quant a la valeur res-
pective de ces modes de preuve.

Remarquons que, dans la procédure anglo-américaine, la preuve
testimoniale a une importance beaucoup plus grande que dans les
systémes continentaux #!). Méme la préparation et le contenu des do-
cuments doivent, dans bien des cas, étre prouvés par témoins. Il faut
que les parties au cours de l'interrogatoire et du contre-interrogatoire
(cross-examination) puissent interroger les témoins sur les circons-
tances de fait qui ont entouré la préparation des documents. Le sys-
téme des pays de droit civil est opposé. On connait la méfiance tradi-
tionnelle du droit frangais envers la preuve testimoniale, o1 le vieil
adage « lettres passent témoins » a jusqu’a nos jours trouvé droit de
cité #2). Devant les juridictions supérieures, l'audition de témoins est
exceptionnelle. A cet égard, la procédure de la Cour internationale,
comme d’ailleurs celle de la plupart des tribunaux arbitraux, a subi
I'influence du droit continental plutot que celle du droit anglo-saxon.
Il est cependant clair que la nature méme des affaires soumises aux
juridictions internationales se préte mal a I'usage de la preuve testi-
moniale 43),

D’aprés I'article 43 du Réglement, les écritures des parties doivent
comprendre « toutes piéces et documents a I'appui » 44). Il en résulte
que les preuves écrites devraient autant que possible étre produites
au cours de la procédure écrite. En fait, elles sont souvent produites

1) Cf, 4 ce sujet WIGMORE, A Treatise on the Anglo-American System of
Evidence in Trials at Common Law, 1923-1934, vol. V, p.238s.

42) Cf. 4 ce sujet, notamment, BONNIER, op. cit., p. 112 s.

43) SANDIFER, op.cit, p.139, tout en constatant ce fait, estime qu'il n'en
faut pas pour autant négliger l'influence des juristes continentaux et de leur
méfiance envers la preuve testimoniale,

4) Dans une affaire (administration du prince de Pless), la Cour fit savoir
4 l'une des parties (le gouvernement allemand) que le texte de toute piéce,
quand il en est fait état dans le mémoire, doit étre joint en annexe’i ce docu-
ment (éventuellement en extrait),

88




QUELQUES REMARQUES SUR LA PREUVE DEVANT LA COUR PERMANENTE

pendant la procédure orale, sur l'initiative d’une partie, 4 la demande
de l'autre partie ou sur la réquisition de la Cour elle-méme. A cet
égard, l'article 49 du Statut accorde a la Cour un large pouvoir puis-
qu’il lui permet « méme avant tout débat, de demander aux agents
de produire tout document et de fournir toutes explications; en cas
de refus, elle en prend acte » 45).

Les documents produits comme preuves par les parties sont de na-
ture si variée qu’ils défient toute classification 46),

Un aspect intéressant de la procédure devant la Cour est l'usage
quon a fait de Iinstitution anglo-saxonne de I’« affidavit ». L’affi-
davit est une preuve qui se trouve a mi-chemin entre la preuve docu-
mentaire et la preuve testimonale. C’est le procés-verbal d’une décla-
ration, faite sous serment, devant un magistrat et sur I'initiative
d’une partie, aux fins de certifier la réalité de certains faits ou l'au-
thenticité de certains documents. Le role du magistrat (souvent
simple juge de paix ou « notaire public» dans le sens anglo-saxon
du terme) est d’ailleurs purement formel. Il consiste 4 enregister le
serment et ne comporte aucun examen du fond de la question. On
voit que la procédure extrajudiciaire de I'affidavit offre beaucoup
moins de garanties que celle de ’enquéte par témoins faite devant le
tribunal du fond ou que celle de la commission rogatoire 47).

L’affidavit a cependant été requ dans les procédures arbitrales et
judiciaires internationales et la Cour en a également sanctionné
I'usage. Cela s’explique non seulement par le libéralisme de la Cour
en matiére de recevabilité des preuves mais aussi par des considéra-
tions pratiques. Si l'affidavit ne remplace jamais la comparution du

4) Cf. infra p. g9-100.

%) WITENBERG a tenté une énumération intéressante encore qu’incompléte
(op. cit,, p.6os,), Citons A titre d’exemple que dans l'affaire du Détroit de
Corfou, les documents produits consistaient en correspondances diplomatiques,
procés-verbaux, rapports et documents d’organismes internationaux, cartes de
géographie, calques et croquis, rapports maritimes, constats d’avarie, photo-
graphies, traités et accords internationaux, déclarations sous serment («affi-
davits »), télégrammes, coupures de journaux, correspondance privée, livres de
bord et journaux de navigation, ouvrages divers, instructions, manuels et regle-
ments maritimes divers, registres de chantiers navals, etc. etc.

47) SANDIFER expose que c'est I'affidavit qui a créé les divergences les plus
fortes entre les juristes continentaux et les juristes anglo-américains appelés
4 instruire une affaire devant les tribunaux internationaux (op. cit., p. 167),
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témoin et son interrogation par les parties et la Cour, il n’en demeure
pas moins vrai que dans plusieurs cas la convocation de témoins et
leur déplacement & La Haye pourraient soulever certaines difficultés,
notamment causer des frais disproportionnés. De méme, la procé-
dure de la commission rogatoire ordonnée par la Cour pourrait non
seulement entrainer de grands retards, mais, selon le cas, soulever de
délicates questions d’exécution pratique *8),

La Cour internationale de Justice, a plusieurs reprises et notam-
ment dans deux affaires importantes, a admis la production d'affi-
davits comme preuves: en 1927, dans l'affaire des Concessions
Mavrommatis (différend entre la Gréce et le Royaume-Uni) 49), et
en 1948, dans l'affaire du Détroit de Corfou3°). Dans les deux cas
'une des parties était un Etat dont la procédure reconnait cette
preuve. Remarquons que I’affidavit joue un role nettement plus im-
portant dans la procédure arbitrale que dans la procédure devant la
Cour, ce qui parait résulter tant de la nature des affaires soumises
a la Cour que du fait que la plupart des différends a elle soumis ont

opposé des pays européens ignorant cette preuved!), La pratique

48) Pour démontrer la nécessité de ce systtme devant les tribunaux arbi-
traux, SANDIFER (p.172s.) expose nombre de précédents et de cas ou l'affi-
davit constituait 'unique moyen de preuve possible. WITENBERG est d’avis que
cette preuve a pris place dans tous les systémes juridiques modernes. A I'appui
de son dire, il cite les législations fiscales lesquelles prévoient la déclaration
solennelle de l'intéressé pour asseoir l'impét (op. cit., p. 81). Ma:s cette décla-
ration n'est pas pareille 4 'affidavit en ce sens qu ll n'y a pas serment enre-
gistré devant officier ministériel ou juge de paix. 5

) Cf. C.P.]J.I. Série C, vol. 13, III, p.4884or1. La corééspondance trans-
mettant ces documents i l'agent britannique est reproduite aux pages 524
526. Dans l'affaire Pazmany (1933) on trouve un _%‘cument intitulé « certificat
légal (parére) du ministre royal hongrois de la justice » (cf. Série C, vol. 72,
p. 316). Ce document est désigné par le terme « affidavit » dans le bordereau
joint en annexe A l'arrét (Série A/B, n° 61),

30) C.I.J. Recueil, 1049, ci.p. 132: liste des documents joints en annexe a
I'arrét de la Cour.

5t) Les Etats-Unis par exemple qui ont participé A un trés grand nombre
de procédures arbitrales n'avaient jamais encore été partie & une affaire con-
tentieuse devant la Cour jusqu'a l'affaire relative aux droits des ressortissants
américains au Maroc (instance introduite par requéte de la France en date
du 27 octobre 1950). Dans son remarquable ouvrage déji cité, SANDIFER in-
dique de quelle maniére la procédure des affidavits pourrait étre amgliorée
(p. 184 5.).
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montre que I'affidavit est une preuve reque par les juridictions inter-
nationales 52),

Lg production de preuves au cours de la procédure orale souléve
un certain nombre de questions intéressantes. Le principe de la liberté
des parties dans la présentation des preuves est limité par certaines
régles d’ordre, énoncées dans le Réglement de la Cour et précisées
par la pratique.

L’article 48 du Réglement dispose qu'aucun « document » nouveau
ne peut étre présenté aprés la fin de la procédure écrite, 4 moins d’un
accord entre les parties. S’il n'y a pas accord, c’est 2 la Cour qu'il
appartient d’écarter ou d’autoriser cette production.

Dans I'affaire Mawvrommatis, 'avocat hellénique avait entendu citer
a l'audience certains extraits du compte rendu des débats parlemen-
taires britanniques (Hansard). L’avocat du Royaume-Uni s'opposa
a cette citation qui, selon lui, devait étre rejetée comme preuve. Le
demandeur fit alors valoir que le régime établi par le Statut était celui
d'une grande liberté, chaque partie ayant la latitude de produire
toute piéce qu'elle jugeait utile 4 son argumentation, sauf a la Cour
a statuer librement sur la valeur probante 5%). Au contraire, I’avocat
britannique soutint que les régles relatives a la recevabilité étaient
essentielles 4 la procédure judiciaire de tous les pays et qu’un tribu-
nal international, i plus forte raison, se devait de les observer. La
Cour prononca que la lecture du document était recevable, la décision
sur 'importance qu'il convenait d’attribuer audit document demeu-
rant réservée.

52) WITENBERG est d’avis qu'on peut aujourd’hui considérer la recevabilité
de l'affidavit comme étant de coutume en droit international arbitral (L'orga-
nisation judiciaire, la procédure et la sentence internationales, Traité pratique,
1937, p. 255). Remarquons que dans aucune des affaires précitées les affidavits
n'ont exercé une influence probatoire décisive, Dans l'affaire du Détroit de
Corfou, le Royaume-Uni a fait trés large usage de ce moyen de preuve, Dans
un cas seulement et sur un point secondaire, la Cour a accordé pleine valeur
Probante & un affidavit (cf. C.I.J. Recueil 1949, p.19). Dans les autres cas
elle s’est fondée sur d'autres motifs ou a recherché dautres preuves permet-
tant de corroborer les faits certifiés par affidavits. Ainsi, dans son arrét relatif
& la fixation des dommages, la Cour a fait examiner par des experts si les
demandes britanniques, étayées d’affidavits, étaient fondées en fait (cf. Recueil
1949, p. 247).

%) Cf. C.P.].1. Série C, n° 7, vol. I1, p. 315, 46, 95; cf. aussi STAUFFENBERG
Statut, etc., Eléments d'interprétation, p. 365.
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La régle énoncée par le Réglement de la Cour est assurément néces-
saire a la bonne administration de la justice. Que les documents
soient joints aux écritures, ce mode de faire constitue le meilleur
moyen d’assurer 1'égalité des parties, puisque, de la sorte, elles auront
4 temps communication des piéces et arguments dont se prévaut la
partie adverse. En revanche, ce serait faire preuve d’'un formalisme
excessif que d’exciper d’irrecevabilité pour la seule raison qu'un do-
cument est produit ou cité au cours de la procédure orale (une telle
production a d’ailleurs été de pratique courante). Les incidents de
procédure que révéle I'histoire de la Cour comme celle des tribunaux
arbitraux ont été provoqués principalement par les représentants
anglo-saxons. Cela illustre un phénomeéne intéressant qu’il convient
de relever ici. Les juristes (conseils et avocats) des parties se pré-
sentent devant la Cour avec le bagage de leur culture juridique natio-
nale. Ils ont souvent beaucoup de peine i faire abstraction de leurs
régles propres de procédure et d tenir compte des conditions et des
besoins particuliers de la justice internationale. En droit anglo-
américain, la science de la preuve (evidence) constitue une discipline
juridique de premiére importance. Elle fait I'objet de traités volu-
mineux et, dans les universités, d’'un enseignement séparé. Ce phéna-
méne qui frappe tous les juristes élevés a I’école du « droit civil».a
pour origine, d’une part, l'institution du jury qui a marqué d'une
empreinte décisive le développement de la procédure, d’autre part, la
liberté trés grande du régime des preuves qui sont administrées par
les parties elles-mémes. Le systéme de l'offre de preuves et de la dé-
cision prise & ce sujet par la Cour, ou des questions posées aux té-
moins par l'intermédiaire du juge, est un systéme inconnu des pays
anglo-américains. Mais le régime de liberté totale, avec la prime qu'il
accorde aux avocats et aux procéduriers habiles, capables d’extraire
des témoins toute déclaration utile i leurs causes, a été peu a peu
amélioré, au gré de la pratique et des besoins judiciaires, par un véri-
table réseau de régles limitant la recevabilité de certaines questions
ou de certains documents 3). Etant donnée I'influence considérable et

54) L’ouvrage classique et monumental de Wigmore sur la preuve en droit
anglo-américain comporte cing gros volumes dont — constatation frappante —
plus de quatre sont consacrés a la question de la recevabilité, Dans les procé-
dures continentales, cette question n’apparait qu'incidemment, 4 propos de la
condition de pertinence et des diverses applications de I'adage « Pfustra ad-
mittitur probandum quod probatum non relevat ». Cf. aussi BONNIER, Traité
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d’ailleurs trés bienfaisante que les pays anglo-américains ont exercée
sur le développement de la procédure arbitrale et judiciaire interna-
tiongle, il n’est pas étonnant qu'ils aient, 4 maintes reprises, essayé,
par leurs juristes, d’assurer la réception de leurs «institutions» de
procédure par le droit international 55).

Toutefois, un tribunal comme la Cour internationale, formé de
juristes « qui réunissent les conditions requises pour 'exercice, dans
leurs pays respectifs, des plus hautes fonctions judiciaires » 56), est
en mesure d’apprécier la valeur de documents ou de témoignages; il
n’a pas besoin d’étre protégé par un arsenal de régles limitant la
recevabilité des preuves. C’est, sans doute, le point de vue auquel
s'était placé la Cour permanente lorsqu’elle a prononcé la décision
relatée plus haut dans 'affaire Mavrommatis.

L’affaire du Détroit de Corfou, jugée en 1949 par la Cour, a été
fertile en incidents de procédure du méme ordre57), Les nombreux
témoins cités par les parties ont fait leurs dépositions entre les pre-
miéres et les secondes plaidoiries (réplique et duplique). Au début
de la premiére audience, le Président indiqua que 'interrogatoire des
témoins serait assuré par les parties elles-mémes (cross-examination),
la Cour se réservant le droit de poser ensuite d’autres questions 58).
Le Président précisa que la procédure adoptée par la Cour était « trés
souple », ajoutant: «ce que la Cour désire, c’est de jeter la plus
grande lumiére sur 'affaire et, en méme temps, de donner aux parties
la faculté de défendre leur thése » 59).

des preuves, p.41; GARSONNET & CEzAR-BRU, op.cit, II, p.365s., notam-
ment 375.

%) Une manifestation intéressante de cette tendance est apparue au cours
du différend, cité plus haut relatif 2 I'lle de Palmas (cf. note 11). Pour une
discussion des problémes soulevés par cet incident de procédure, cf. SANDIFER,
op. cit., p. 44 s.

) Statut, art. 2.

%) Au cours de la procédure orale (fond) I’Albanie était représentée par
des juristes frangais peu familiarisés avec certaines technmiques de la procé-
dure anglo-saxonne qu'ont tenté de faire prévaloir leurs contradicteurs britan-
niques, Cela a provoqué, sur le plan de la procédure ot s’affrontaient en somme
deux systémes trés différents, une suite d’incidents qui ne manqueront pas de
retenir I'attention des spécialistes.

%) Conformément i l'art. 53 du Réglement (Audience du 22 novembre
1948; C.I.J. Mémoires, plaidoiries, documents, affaire du Détroit de Corfou
111, p. 427).

50) Ibid., p. 428.
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A diverses reprises, les avocats britanniques firent objection a la
production de certains documents. Dans un cas 80), il s’agissait d’une
photocopie d’un document yougoslave, I’avocat britannique fit remar-
quer qu’en Angleterre le document doit étre produit en original, a
moins qu'un témoin ne puisse, de science personnelle, affirmer que
loriginal du document a été perdu ou détruit. Le Président décida
que le document serait provisoirement retenu comme « élément d’in-
formation ». Aprés une suspension d’audience, la Cour prononga sur
ce point. Rappelant aux parties le Réglement (art. 48 et 43), la Cour
décidait que le document devait étre présenté en « original complet »,
que tous les autres documents dont les parties se proposaient de faire
usage devaient étre préalablement déposés au Greffe, la Cour se
réservant de dire quels étaient ceux de ces documents qui devaient
étre présentés en original ou en copies certifiées conformes 60bis,

A une autre audience, les avocats du Royaume-Uni cherchérent a
faire rejeter par la Cour, pour raison de tardiveté (art. 48 du Reégle-
ment), la production de certains documents 61). I’incident de procé-
dure donna lieu 4 un intéressant débat, on se confrontérent une fois
de plus deux systémes de procédures. Pour les avocats britanniques,
c’était 4 la partie albanaise qu’incombait le fardeau de démontrer
les raisons pour lesquelles lesdits documents devaient étre regus a ce
moment tardif de la procédure. Aprés avoir exposé les raisons pour
lesquelles lesdits documents n’avaient pas pu étre produits plus tot,
I’avocat de I’Albanie donna un résumé desdits documents pour dé-
montrer ['utilité que présentait leur recevabilité 4 ce stade des débats.
11 y eut sur ce point protestation des avocats anglais, selon lesquels
la plaidoirie de la partie adverse n’aurait dé porter que sur la rece-
vabilité, non sur la pertinence desdits documents et leur intérét quant
au fond 62).

80) Audience du 24 novembre 1948, C.I.J. Mémoires, etc., I1I, p. 539.

big) Ibid., p. 545.

81) Audience du 7 décembre, op.cit., III, p. 305s. Il s’agissait notamment
de documents que le gouvernement albanais avait obtenus du gouvernement
yougoslave.

62) Op.cit, III, p.310s. Clest ici qu’apparait sous une lumiére particu-
litrement crue la différence des systémes juridiques. Selon les avocats de I'Al-
banie, il n’était guére possible de prononcer sur la recevabilité desdits docu-
ments sans en connaitre le contenu. L’autre partie, habituée aux gégles tech-
niques régissant la preuve en droit anglo-saxon, entendait dissocier compléte-
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A l'audience du 10 décembre 1948, la Cour prononga sa décision
(prise 4 'unanimité) sur ce point, déclarant recevables les documents
que le Royaume-Uni entendait exclure du débat pour raison de
frdiveté 62bls) T.a décision précisait que I'agent albanais était invité
a expliquer « 2 l'audience prochaine, la portée de ces documents et
les points qu’ils sont destinés a démontrer ». D’autre part, 'agent
britannique était autorisé a présenter dans un délai de quatre jours
aprés ladite audience, ses observations sur ces documents, et, le cas
échéant, des « documents ou témoignages a I'appui desdites obser-
vations ».

Cette décision confirme la nette tendance déja relevée des juridic-
tions internationales de ne pas se laisser entraver par des régles
techniques de procédure dans la recherche de la vérité. Dans le cas
d’espéce, la Cour n’a pas sanctionné I'interprétation restrictive qu'on
lui proposait de donner a l'article 48 du Réglement. Il est naturelle-
ment essentiel d’assurer aux parties I’égalité compléte et d’exiger
aussi le respect de la régle de la bonne foi. En d’autres termes, I'ex-
ception de tardiveté pourrait étre reque la ot la maniére d’agir d’une
partie pourrait donner l'impression d’'une manceuvre dilatoire 3).

En quelques occasions, la Cour permanente décida de rejeter des
documents produits comme moyens de preuve %), Il a été de pratique
fréquente qu’aprés la cloture de la procédure écrite, les parties pro-
duisent de nouvelles preuves, notamment les piéces invoquées par
elles dans leurs plaidoiries. La Cour,/de maniére générale, présume
I'assentiment tacite de l'autre partie®5). Lorsqu’il y avait objection
de cette partie, la Cour a estimé que la preuve devait étre rejetée si

ment les deux éléments, estimant que le seul point litigieux était celui de savoir
si les documents auraient pu ou non étre produits i temps.

62big) Op. cit.,, IV, p. 366.

63) A titre d’indication, il convient de citer le rejet par la Cour d'une de-
mande de nouveaux délais, présentée par I’Albanie aprés la cloture des débats
et alors que la Cour était déja entrée en délibéré (cf. arrét du 15 décembre
1949 sur la fixation des réparations, Recueil 1049, p.247-248). Voir aussi la
décision prise dans I'affaire consultative du Monastére de Saint-Naoum (1924)
ot une demande analogue fut rejetée (C.P.J.I. Série C, n® 5-II, p. 381).

1) Affaire de I'usine de Chorzow (Série A, n° g, p. 19), affaire de la Com-
mission du Danube (Série B, n° 14, p. 32) etc. D’autres exemples sont cités
par Hupson, The Permanent Court of International Justice, 1920-42 (1943),
P. 571.

85) Cf. sur ce point 'affaire de I'Université Pdzméany (Série A/B, n° 61,
p. 215).
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ladite partie n’avait plus la possibilité de se prononeer sur la nou-
velle preuve, ce qui est conforme a la tendance constatée plus haut.

Dans l'affaire des Zones franches (premiére phase), I'agent du
gouvernement suisse se référa, en plaidoirie, a des passages d'un
volume des comités suisses en faveur du maintien des Zones franches.
Ce document n’avait pas été joint en annexe aux écritures. L’agent
frangais demanda a la Cour d'exclure du débat ladite publication,
demande i laquelle la Cour fit droit par ordonnance du 19 aoit
1929 85%18)  Faijt intéressant, la Cour, dans ses considérants, énonca
que lesdits extraits n’étaient pas nécessaires pour lui permettre de se
former une opinion sur la question a elle soumise. En d’autres termes,
I’élément de « pertinence » parait avoir exercé une certaine influence
sur la décision 86). Dans la troisiéme phase de la méme affaire, I'agent
du gouvernement frangais avait fait valoir, non des documents nou-
veaux, mais certains moyens nouveaux. L’agent du gouvernement
suisse, estimant que ces moyens étaient présentés trop tard, demanda
a la Cour de les déclarer irrecevables. La Cour rejeta cette excep-
tion 67).

L’examen de la pratique de la Cour révéle donc beaucoup de sou-
plesse, ainsi qu'un grand désir de limiter aussi peu que possible la
liberté d’action des parties 9),

6sbis) Série A, n® 22, p. 14 et 21,

%) Remarquons que l'agent suisse n’avait pas insisté, s'en rapportant a
justice. Par la suite, la Cour a été trés prudente A cet égard, estimant peut-
étre que les parties étaient mieux 4 méme d'apprécier immédiatement 1'élément
de pertinence. Ainsi, dans l'affaire de Corfou, la pratique de la Cour a été
4 cet égard trés libérale.

87) Dans un passage intéressant, I'arrét met en lumiére que « les deux par-
ties ont insisté 4 plusieurs reprises sur 'importance essentielle qu’elles atta-
chaient & voir autant que possible régler par la Cour tous les points en litige
entre elles dans la présente espéce. Pour ce motif et aussi parce que la solution
d'un différend international tel que le présent ne saurait principalement dé-
pendre d'un point de procédure, la Cour juge préférable de ne pas admettre
I'exception d’irrecevabilité et d’examiner au fond les nouveaux moyens pré-
sentés par le gouvernement frangais...» (Série A/B n® 46, p. 153-36).

%) HupsoN estime que la Cour montre en général une certaine hésitation
4 recevoir, pendant la procédure orale, les documents produits comme moyens
de preuve lorsque l'autre partie fait objection (op. cit., p. 567). Il ne semble
pas que les exemples qui ont été examinés, non plus d'ailleurs que ceux qui
sont cités par l'auteur (loc.cit., note 54), permettent de justifier uge telle
conclusion,
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La preuve testimoniale est exceptionnelle devant la Cour inter-
nationale ). Dans deux cas seulement elle a été utilisée. Dans I'af-
faire des Intéréts allemands en Haute-Silésie (1926) 70) il s’agissait
d’ailleurs de témoins-experts et non de simples témoins. Le Prési-
dent indiqua que les témoins cités devaient limiter leur déposition
aux points de fait. Les témoins furent présentés par le gouvernement
allemand et par le gouvernement polonais. D’autre part, dans 'affaire
du Détroit de Corfou (1948-49), plusieurs témoins comparurent de-
vant la Cour: sept furent présentés par le Royaume-Uni, cinq par
I’Albanie. Plusieurs de ces témoins fonctionnérent en méme temps
comme experts des parties 7). Dans la méme affaire la plus grande
latitude fut laissée aux agents et conseils pour interroger les témoins
et la Cour n'intervint pas pour abréger les interrogatoires parfois
longs et fastidieux 72). La Cour et certains juges posérent une série

%) Comme elle 'est dans I'histoire de l'arbitrage international; cela pour
des raisons pratiques évidentes, Cf. SANDIFER, op. cit., p. 206, Pour les détails
de la procédure, cf. HUDSON, op. cit., p. 568.

1) Série A, n° 7, p.13.

7) La Cour fit méme une distinction entre trois catégories de personnes:
les témoins (2 I'état pur, si l'on peut dire), appelés & déposer sur des points de
fait, les experts des parties, désignés par celles-ci A raison de leurs connais-
sances techniques, et les témoins-experts, cumulant les deux qualités. Il y eut
en outre les experts de la Cour. Le Royaume-Uni fit appel 4 quatre témoins et
2 trois témoins-experts, I’Albanie 4 trois témoins et 4 trois experts. Cette dis-
tinction tripartite est fondée sur le Statut. Les témoins-experts prononcérent
une double déclaration solennelle (art. 53 du Réglement): I'une, selon la for-
mule consacrée, visant « la vérité, toute la vérité, rien que la vérité », l'autre
visant la « conviction sincére ». Malgré ces déclarations le secret professionnel
reste réservé: ainsi plusieurs témoins britanniques se réfugiérent derriére
le secret professionnel pour refuser de répondre i certaines questions,

72) Un régime de procédure o l'interrogatoire des témoins est fait par les
parties présente, ainsi qu’on I'a vu, le danger d’avantager indiment un habile
avocat. De 13, semble-t-il, 'avantage du systéme en vigueur dans nombre de
pays européens on c’est le juge qui interroge et qui peut écarter les questions
dépourvues de pertinence. Dans les droits anglo-américains of1 le systéme de
liberté est tempéré par une série de régles strictes relatives 4 la recevabilité
des preuves, le réle du juge est alors souvent celui d’un arbitre « sportif »
entre les parties, chargé d'éliminer les questions tendancieuses lorsque l'une
des parties éléve une objection. Dans l'affaire de Corfou, les avocats britan-
niques opposérent des objections de cette nature lors des interrogatoires ou
contre-interrogatoires menés par les avocats de ’Albanie. Mais la Cour n’eut
pas a statuer sur ces points car ces derniers s'inclinérent, parfois rapidement,
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de questions aux témoins. L’arrét se fonde, en partte, sur les dépo-
sitions de ceux-ci 73).

Il est diffrcile de dégager des conclusions précises des expériences
faites dans les deux cas précités, notamment le dernier. La procédure
de I'enquéte par témoins est trop exceptionnelle pour qu'elle puisse
servir de précédent. Elle a, une fois de plus, apporté la démonstration
de la flexibilité qui caractérise toute la procédure probatoire devant
la Cour ™),

Les articles 48 et 49 du Statut donnent a la Cour, ainsi qu’on I'a
vu, un large pouvoir d’office. C’est elle qui « prend toutes les mesures
que comporte I"administration de la preuve », Il a été rappelé en outre
que, selon 'article 49, la Cour peut « demander aux agents de pro-
duire tout document et de fournir toute explication; en cas de refus,
elle en prend acte » 78). Ce droit d’information et de contrdle est large
et la Cour en a fait usage a maintes reprises. La formule figurait déja
dans la Convention de 1899, pour le réglement pacifique des conflits
internationaux, et était considérée comme autorisant un tribunal a
demander aux parties de justifier leurs dires. Un Etat n’est pas con-
traint de faire droit & la demande du tribunal, mais s'il s’y refuse,

c’est 4 ses risques et périls. On peut donc admettre que la derniére

devant les objections de leurs adversaires, alors qu'il leur et été possible, en
droit, de contester une telle application des principes anglo-saxons en invoquant
la liberté de la procédure devant la Cour, De son coté, la Cour ne refusa pas
d’entendre des dépositions portant sur des faits que les témoins ne connais-
saient pas de science personnelle, mais qu'ils avaient entendu relater. Cette
preuve par commune renommée ou par oui-dire est en général proscrite ou
fortement limitée par les législations internes.

73) Dans son arrét, la Cour écarta la déposition d'un témoin tendante 2
établir que les mines avaient été mouillées par la Yougoslavie avec la collusion
de I'Albanie. La Cour considéra que cette déposition était insuffisante pour
démontrer ce fait. En revanche, elle a partiellement appuyé sa conclusion re-
lative & la « connaissance du mouillage » sur la déposition d'un témoin albanais.

") Remarquons que la Cour ne connait pas le systéme dit des « reproches »
qui permettrait la récusation de témoins. Dans l'affaire de Corfou, certains té-
moins étaient des fonctionnaires des parties, envoyés 2 La Haye par leurs
gouvernements respectifs, La Cour n’aurait d’ailleurs eu aucun moyen de con-
traindre ces témoins 4 comparaitre devant elle (sur cette question, cf. San-
DIFER, op. cit. p. 208, ANDERSON, Production of Evidence by Subpoena before
International Tribunals, American Journal of International Law, 1933, p. 501).

%) Cf. I'historique de cette disposition dans STAUFFENBERG, op. cit.”(1034),
p. 370.

98




Annex 21

QUELQUES REMARQUES SUR LA PREUVE DEVANT LA COUR PERMANENTE

phrase contient une menace voilée et qu'un refus opposé par un gou-
vernement pourrait entrainer, le cas échéant, des conséquences assez
semblables 4 celles de I'aven des procédures internes. A cet égard, un
incident de procédure eut lieu dans l'affaire du Détroit de Corfou au
sujet de la production de documents secrets. Dans I'histoire de la Cour
permanente, la question des documents secrets s'était présentée de la
maniére suivante: une partie ayant voulu invoquer de tels documents,
I'autre partie protesta et la Cour se trouva devant une question de
recevabilité de preuves 76). Mais le cas des documents secrets a surgi
sous une autre forme, plus intéressante, pendant la procédure orale
de I'affaire du Détroit de Corfou. 1l s’agissait pour la Cour d’appré-
cier, 2 propos de la demande reconventionnelle formulée par I’Al-
banie, si le passage d’une escadre de navires de guerre britanniques,
le 22 octobre 1946, par les eaux albanaises du Détroit de Corfou, était
innocent ou non 77), Une des piéces jointes au mémoire britannique
révéla I’existence d’un document naval intitulé X.C.U. 78), lequel con-
tenait des ordres secrets aux commandants des navires de guerre bri-
tanniques. Au cours de la procédure, I’Albanie, a diverses reprises,
demanda au Royaume-Uni, mais sans succés, de verser au débat ledit
document. La Cour prit la décision de demander la production de ce

%) Cf. Affaire de la Commission européenne du Danube, Série B, n° 14,
p. 32. La Cour décida de ne pas prendre en considération les documents invo-
qués, vu leur caractére confidentiel, La question avait été discutée I'année précé-
dente (1926) lors de la revision du Réglement. (Cf, Série D 2, add,, p.250.) Dans
P'affaire de la Commission internationale de I'Oder, le gouvernement polo-
nais avait invoqué, comme moyen de preuve, divers extraits des procés-ver-
baux relatifs 4 la préparation du Traité de Versailles. Les autres parties de-
mandérent 4 la Cour de rejeter ces moyens, en invoquant le caractére confi-
dentiel desdits documents, le fait qu’ils n'étaient pas concluants et que trois
des parties en cause n’avaient point participé aux travaux de la Conférence
de la Paix. Dans son ordonnance du 20 aofit 1929, la Cour « écarta des débats »
lesdits extraits des travaux préparatoires dont il s’agissait, en retenant le
dernier moyen indiqué ci-dessus. L'un des considérants, qui mérite d’étre cité,
énonce que, « dans une affaire déterminée, il ne saurait étre tenu compte d’élé-
ments de preuve qui ne sont pas admissibles au regard de certaines des parties
en cause » (C.P.J.I,, Série A, n® 23, p.42). 1l ne semble pas que cette juris-
prudence soit révélatrice d’une tendance restrictive de la Cour en matiére de
Preuve car il s’agissait d’un cas exceptionnel.

1) Cf. Annuaire suisse de droit international VI (1949), notre article, La
jurisprudence de la Cour internationale de Justice, p. 171 s.

8) Ces lettres signifiaient: « Exercice Corfou ».
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document ), Dans sa réplique®), 'agent britannique fit connaitre
que son gouvernement s'opposait & la production de ce document 81).
L’arrét rendu par la Cour, & la date du 9 avril 1949, énonce & ce
sujet ce qui suit:

«La Cour ne peut toutefois tirer du refus de communication de P'ordre

en question des conclusions différentes de celles que l'on peut tirer des
faits tels qu'ils se sont effectivement déroulés » 82),

En d’autres termes, la Cour, appréciant librement le sens de ce refus,
n’en tira pas la conclusion qu’il y avait 13 aveu implicite 83).

La Cour peut recourir a d’autres procédés d’instruction, notam-
ment 4 l'expertise. L'article 50 du Statut prévoit la possibilité de
I'enquéte et de I'expertise. Il s'agit 14 d’'une expertise ordonnée par

%) Audience du 14 décembre 1048, C.I.J. Mémoires etc,, Affaire du Détroit
de Corfou IV, p. 428 La Cour demanda en méme temps 4 I’Albanie de pro-
duire un document militaire.

8) Audience du 18 janvier 1949, C.L.J. Mémoires, etc., IV, p. 563 s.

81) J1 expliqua ce refus en invoquant le caractére secret du document en
cause, soulignant que devant tout tribunal national un gouvernement peut re-
fuser de produire un document lorsqu'il estime qu'un intérét public est en jeu.
Tout en admettant que la Cour pourrait tirer certaines déductions de ce refus,
il précisa que celles-ci devraient étre en harmonie avec 'ensemble des preuves
et qu'au surplus la Cour ne devrait les tirer que si les raisons invoquées 2
I'appui dudit refus ne lui paraissaient pas fondées,

82) Recueil 1049, p. 32.

8) Dans son opinion dissidente, le juge ad hoc désigné par I’Albanie arriva
3 la méme conclusion. Pour lui, le refus constituait un indice sérieux contre
la thése britannique, mais ne suffisait pas A renverser la praesumptio juris,
selon laquelle les Etats sont présumés avoir une attitude conforme aux régles
du droit international (Recueil 1049, p.129). L’incident examiné ici rentre
dans le cadre de la question plus vaste des actes concluants et de leur force
probante., Dans I'avis consultatif du 11 juillet 1950 relatif au Statut inter-
national du Sud-Ouest africain, il s’agissait, notamment, de savoir si 'Union
sud-africaine était encore soumise aux obligations du Mandat, pour le Terri-
toire du Sud-Ouest africain, nonobstant la dissolution de la Société des Na-
tions. Pour divers motifs déduits des textes pertinents, la Cour arrive 3 une
conclusion affirmative, laquelle est corroborée par les déclarations et par l'atti-
tude du gouvernement sud-africain. L'avis énonce & ce propos que « linter-
prétation d'instruments juridiques donnée par les parties elles-mémes, si elle
n’est pas concluante pour en déterminer le sens, jouit néanmoins d'une grande
valeur probante quand cette interprétation contient la reconnaissance par l'une
des parties de ses obligations en vertu d'un instrument » (C.I.J. Recueil 1950,
p.135). La théorie des actes concluants en matiére de preuve troufe ici une
application subsidiaire.
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la Cour et confiée 4 des personnes (ou a un corps constitué) de son
choix. La Cour permanente ordonna une expertise dans V'affaire de
I'Usine de Chorzow (1928) au sujet du montant a fixer pour l'in-
demnité due en vertu d’'un arrét de la Cour®). Dans l'affaire du
Détroit de Corfou, la procédure de l'expertise fut largement em-
ployée. Trois experts neutres furent commis par la Cour dans la
procédure sur le fond. Un premier rapport fut suivi d'une descente
sur les lieux, ordonnée par la Cour 85). Les experts se rendirent en
Yougoslavie et en Albanie accompagnés par les experts des par-
ties 8), D’autres experts furent désignés dans la derniére phase de
la méme affaire (fixation du montant des réparations). Bien que la
Cour, de méme qu'un tribunal national, ne soit jamais liée par les
conclusions des experts, celles-ci, comme en droit interne, exerceront
d’habitude une influence relativement grande sur les décisions i
prendre. Ainsi, les deux derniers arréts dans 'affaire de Corfou sont
fondés dans une sensible mesure sur les constatations des experts 87).
En ce qui concerne un transport sur les lieux de la part de la Cour
elle-méme, la procédure ne fut utilisée qu’une fois, dans l'affaire des
Eaux de la Meuse entre la Belgique et les Pays-Bas (1937) ).

Coneclusions

L’examen de la pratique de la Cour permanente et de la Cour
internationale de Justice en matiére probatoire permet de dégager
les quelques conclusions suivantes:

8) Ordonnance du 13 septembre 1928, Série A, n° 17, p.99s. La procédure
fut interrompue a la suite d’un arrangement entre les parties,

8) Décision du 17 janvier 1949, Recueil 1949, p. 151,

88) Cf, le rapport des experts, établi 4 la snite de ce voyage (Recueil 1049,
P. 152).

&) Sur ce point, 'arrét énonce que «la Cour ne peut manquer d’attacher
un grand poids i 'avis d’experts qui ont procédé & un examen des lieux en-
touré de toutes les garanties d'information exacte et d'impartialité. » (C.L]J.
Recueil, 1049, p. 21.)

88) Le Statut ne prévoit pas expressément cette éventualité, mais les art. 44
et 50 sont concus en termes suffisamment larges pour la couvrir. Pour ceite
affaire, cf, C.P.].1., Série A/B, n° 70, p. 9. D’autre part, dans 'affaire des Zones
franches, le compromis prévoyait la’possibilité d’une descente sur les lieux
d’une délégation de la Cour. Le gouvernement frangais le proposa, mais sa
demande ne fut pas accueillie par la Cour (Série A/B, n° 46, p. 162-63). Cefit
€té, 4 vrai dire, plutét un moyen d’information gu'une véritable preuve,
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1. Tandis que les autres tribunaux arbitraux ont di1, pour la plu-
part, improviser leurs régles de procédure, la Cour, tribunal précons-
titué, a pu dés son entrée en fonction élaborer — en vertu de son pou-
voir normatif et sur la base d'un Statut rédigé a cet égard en termes
généraux — un ensemble de régles relatives a I'administration de la
preuve.

2. Le systéme de la Cour qui se caractérise par une grande sou-
plesse parait avoir emprunté ses meilleurs éléments aux deux princi-
paux systéme de procédure: celui qu'on appelle «continental» et
I’« anglo-américain ». Certains juristes américains estiment que l'in-
fluence continentale a été prédominante; d'autres (les auteurs conti-
nentaux) soulignent l’apport anglo-américain. Cela démontre le ca-
ractére mixte du systéme institué par la Cour.

3. L’influence anglo-américaine se traduit, notamment, par la libre
présentation des preuves. Les parties ne sont soumises 4 aucune régle
restrictive autre que celle de I'observation des délais fixés par la
Cour. Et, méme 2 cet égard, les preuves produites tardivement seront
rarement rejetées. En outre, l'interrogatoire des témoins sera fait
par les parties elles-mémes (« cross-examination »), sous le controle
trés tolérant de la Cour. D'autre part, 'usage des « affidavits » — ins-
titution trés peu connue dans les systémes continentaux — sera au-
torisé.

4. L’influence continentale se manifeste notamment par |’adoption
du principe d’« inquisition ». La Cour dispose d’un trés large pouvoir
d’office qui lui permet de rechercher par elle-méme la vérité et de re-
courir a d’'autres preuves que celles qu’'ont proposées les parties.
D’autre part, I’absence presque totale de restrictions relatives a la re-
cevabilité des preuves est beaucoup plus proche du systéme continental
que du systéme anglo-américain. A cet égard, la pratique de la Cour
montre que méme l’absence de « pertinence » de la preuve ne suffira
point, en régle générale, A faire rejeter celle-ci. La seule limitation
est celle de la tardiveté. Encore faut-il que 'autre partie éléve ex-
pressément une exception, sinon son consentement sera présumé et
la Cour a montré qu’elle n’entendait pas laisser des obstacles de pure
technique procédurale entraver sa recherche de la vérité.

5. La jurisprudence de la Cour montre également que la distinction
classique entre le fait et le droit, en matiére probatoire, mériterait
d’étre réexaminée et revisée. Dans la quasi totalité des affaires dont
a connu la Cour (affaires contentieuses aussi bien que consultatives),
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le différend ou la question a résoudre portait sur le droit. A une
seule exception (dont le caractére remarquable méritait d’étre sou-
iigr}‘é), la Cour n’a pas été appelée a statuer sur le fait pur. Les par-
ties n’en ont pas moins fait large usage des voies et moyens proba-
toires que leur offraient les textes et la pratique. Cela démontre le
caractére artificiel de la distinction précitée. Les écritures et les plai-
doiries des parties révélent combien il est difficile de faire le départ
entre ce qui participe de 'argumentation et du moyen de preuve.

6. La trés grande souplesse qui caractérise tout le systéme proba-
toire de la Cour trouve sa contrepartie dans 'adoption du principe
de la conviction intime. La Cour ne connait pas de preuve légale.
Elle apprécie librement tous les moyens produits. Aucune pré-
somption particuliére de véracité ne s’attache d certaines allégations
ou affirmations parce qu’elles proviendraient d'un gouvernement ou de
tout autre organe ou personne. La Cour jouit d’une discrétion com-
pléte. Ce principe, qui est d’ailleurs conforme a la pratique générale
des tribunaux ainsi qu’a la tendance des législations nationales mo-
dernes, est si bien admis que la Cour repoussa en 1922 la proposition
d’introduire dans son Réglement un article d’aprés lequel elle appré-
cierait librement la valeur respective des diverses preuves « selon sa
conscience et les principes de 1’équité ».

7. Le systéme probatoire de la Cour, qui s’est développé peu a peu,
de maniére empirique, sur la base des précédents de I’arbitrage et sur
celle d'un Statut et d'un Réglement congus en termes larges et sou-
ples, répond entiérement aux besoins propres de la justice interna-
tionale. Si certaines améliorations de pur détail peuvent étre envisa-
gées, le systéme lui-méme, parfaitement cohérent, permet de concilier
avec un rare bonheur les droits et devoirs des parties et ceux des
juges dans la recherche de la vérité. j
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CHAPTER XI
STATE RESPONSIBILITY!
§ A. Introductory

In discussing “State Responsibility”, just as in talking about commer-

cial and consular treaties, we deal with a part of international law
of direct and immediate practical concern to individuals—to those
who are in, or have interests in, a foreign country.

When we speak of “State Responsibility” we mean that area of in-
ternational law which from the standpoint of the defendant state is
thought of as “State responsibility for injury to aliens”; from the plain-
tiff state regarded as “Diplomatic protection of citizens abroad”; and
from the procedural standpoint described as “International claims”.
There are, of course, other types of state responsibility, as for breach
of treaty or direct state-to-state injury; but in present-day usage the
term “state responsibility” is reserved primarily for this area of the
law.

The rights and duties of aliens are governed by municipal law, and
by treaties. Laws concerning the admission of aliens to a state’s terri-

1. See, generally, 5 Hackworth, Digest of International Law, 471 ff. (1943); E. M.
Borchard, Diplomatic Protection of Citizens Abroad (1915); Harvard Research in
International Law, Responsibility of States, 23 Am. J. Int'l L. spec. supp. 131
(1929); F. V. Garcia Amador, Principios de Derecho Internacional que Rigen la
Responsabilidad (1963); D. O. O'Connell, International Law, vol. 2, pp. 1019 ff.
(1965); Verdross, “Les régles internationales concernant le traitement des étran-
gers”, 37 Recueil des Cours 323 (1931); De Visscher, “Déni de Justice en droit in-
ternational”, 52 id. 365 (1935); Ago, “Le délit international”, 68 id. 417 (1939);
Garcia Amador, “State Responsibility: Some New Problems”, 94 id. 365 (1958);
Accioly, “Principes généraux de la responsabilité internationale d'aprés la doc-
trine et la jurisprudence”, 96 id. 349 (1959); Anzilotti, Teoria generale della re-
sponsibilitd dello Stato nel diritto internazionale (1902); 6 J. B. Moore, Digest
of International Law 605 ff. (1906); Clyde Eagleton, State Responsibility (1928);
Hoijer, Responsabilité internationale des états (1930); F. S. Dunn, The Protection
of MNationals (1932); A. V. Freeman, International Responsibility of States for De-
nial of Justice (1938); M. M. Whiteman, Damages in International Law (3 vols.
1937, 1943); Garcia Amador, “State Responsibility in the Light of the New Trends
of International Law"”, 49 Am. J. Int'l L. 339 (1955).
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of property amounting to what is called tortious or confiscatory breach of contract,
the state's responsibility will be engaged.” 40

Of course if concession agreements and similar contracts between
states and individuals or companies should come to be regarded as
governed directly by international law, and to provide in the agree-
ment for at least quasi-international arbitration of disputes arising
out of the contract, we may find more and more reason for consider-
ing violations by a state of those contracts as a violation of in-
ternational law.

§ F. War claims

Another field of state responsibility much discussed in the last twenty
years is that of war claims for injuries to persons and property due
to conditions of war (both international and civil), Wars and civil
strife usually entail extensive destruction of property and widespread
violent deaths and personal injuries. Nationals of the belligerent
states (or state wherein civil strife occurs), as well as nationals of
neutral states, may suffer war-caused losses. Yet it has been seldom
that claims of one belligerent against the other, or of neutrals against
belligerent, have in recent times been submitted to international ad-
judication, or settled diplomatically, according to general rules of in-
ternational law. We may thus have some doubts as to just what
that law provides, as applied to modern conditions.

So long as wars were not regarded as illegal, there was a general
consensus that no illegality was involved in such destruction or injury
as was necessarily incident to carrying on the war, provided no vio-
lation of the international law of war brought about the injury or loss.
These losses for which general rules of international law provided
no recovery, on the ground that they were incident to lawful military
operations, became known as “war losses”.17 On the other hand, many
46. P. C. Jessup, A Modern Law of Nations, p. 104 (1948).

47. See I Oppenheim, International Law, 364 (8th ed., by Lauterpacht, 1955): “A
State need not make any reparation for losses sustained by an alien through le-
gitimate measures taken by administrative officials and military forces in time
of war, insurrection, riot, or public calamity, such as a fire, an epidemic out-
break of dangerous disease, and the like.” On war claims, sce also Bishop, In-

ternational Law Cases and Materials, 695-704 (2nd ed., 1962), and works there
cited.

Annex 22



Annex 22

(255) General Course of Public Law 401

rules distinguish between what is lawful in war and what is illegal, and
it has been felt proper that compensation be paid for injuries resulting
from illegal war-time actions. Thus Hague Convention IV of 1907 says
with respect to the annexed Regulations Governing Land Warfare,

“A belligerent party which violates the provisions of the said Regulations shall, if
the case demands, be liable to pay compensation. It shall be responsible for all acts
committed by persons forming part of its armed forces.”

In arranging the peace terms after various wars, the victors have
demanded payments from the vanquished, which have often been as-
sociated to some extent with losses suffered by the victors or expenses
to which the victors have been put. Whether termed “indemnities”,
“reparations”, “compensation”, or by other names, these required pay-
ments have seldom been based on rules of general international
law. Instead, they have more often been determined on considerations
of who won and who lost, the “moral climate of opinion”, or on what
states were best able to pay for what losses. In dealing with war
claims covered by such peace settlements, the important thing s to find
out what has been provided, whether or not this bears any resem-
blance to the general situation in the absence of these special arrange-
ments. The settlements after World War I, and so far aiter World
War II, involved elaborate treaty provisions, administrative ar-
rangements, and provisions for adjudication of disputes concerning the
liabilities fixed by these treaties. Though the settlements take little
account of what international legal rights and duties would be in
the absence of treaty, they form the basis of realistic present-day dis-
cussion of an important sector of internauonal claims.

Typical of the World War 1 settlements was the Treaty of Ver-
sailles, in whose ill-fated “war guilt clause” the Allies affirmed
and Germany accepted,

“the responsibility of Germany and her allies for causing all the loss and damage
to which the Allicd and Associated Governments and their nationals have been sub-
jected as a consequence of the war imposed upun them by the aggression of Ger-
many and her allies."

Consequently, provides the treaty, the Allies required and Germany
undertook,

48. Article 231,

II. — 1965 26
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“that she will make compensation for all damage donc to the civilian population
of the Allied and Associated Powers and to their property during the period of the
belligerency of each ... against Germany by aggression by land, by sea and from
the air, and in general all damage as defined in Annex I hereto.” #

The amount of damage payable was to be assessed by an (inter-
Allied) Reparation Commission. Allied nationals were also entitled
to compensation for their property rights and interests in Germany
which suffered by “exceptional war measures”, and Mixed Arbitral
Tribunals were established between each Allied state and Germany
to pass upon these and certain other claims. Extensive payments were
made until the world-wide economic depression of the early 1930s;
economists differ as to the consequences of this plan, while the “war
guilt clause” was used as a means of encouraging support for the
Nazi Party and its aims.

In the post-World-War-II settlements found in the Italian, Bulga-
rian, Hungarian, Rumanian and Finnish Peace Treaties of 1947 (and
to a lesser extent in the Japanese Peace Treaty and the arrangements
made concerning Germany), the pattern has been that of reparations,
collected chiefly by the Soviet Union, from the Axis Powers on a basis
purporting to take into account to some extent the losses suffered
by those receiving reparations and the amount of damage done by
the Axis Power concerned. In addition, each of the United Nations
was authorized to keep various types of publicly and privately owned
enemy assets on its territory, and to apply the proceeds thereof to the
settlement of its claims against the enemy. Restitution was required of
identifiable property taken from Allied territory; while provision was
made for restoration to UN nationals of their property, rights and inter-
ests in ex-enemy territory, plus payments in local currency of two-
thirds of the value of loss or damage to such property “as a result of
the war”, whether the damage was done by Axis or Allied action.
Controversies were to be settled by “conciliation commissions”, which
actually functioned rather like mixed arbitral tribunals, in the
interpretation and application of the treaty provisions. The plan
really operated as drafted only in the case of Italy, and to some ex-
tent Japan. One may see, particularly in the Italian and Balkan arrange-
ments, the influence of economists more concerned over the balance

49. Article 232,
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of payments problems of the then shaky ex-Axis economies imme-
diately after the war, and over what types of payment in available
local currency would encourage continuing foreign investment in these
countries, than about whether payments would be due under general
rules of liability.

The whole war claims situation is further complicated by the mod-
ern practice of war-risk and war-damage insurance made available
by many states for all properties in the state, and by compensation
schemes under which several governments made certain reconstruction
payments to their own nationals and anyone else owning property
in the country, despite the absence of any international legal obligation
to do so. It seems likely that for some years we will still be “winding
up” these war claims problems arising out of World War II. Having
in mind the whole problem, we may well conclude that the internation-
al law of war claims is among the least satisfactory parts of the law
of state responsibility. Perhaps the problem withwhich the law has strug-
gled least successfully is that suggested by the unfortunate “war
guilt clause” of the Versailles Treaty: now that a state’s resort to
war and the use of force has become illegal except in self-defence or
as part of enforcement action under the UN (or possibly a regional
international organization), should this mean that the state thereby
violating international law ought to be responsible for all the loss
and injury resulting from this illegal act? And if there is no feasible
way of making transfers on such a scale as to carry out such a duty,
on what basis should the claims to be satisfied be separated from
those which go uncompensated?

§ G. Expropriation 50

The aspect of State Responsibility which has been most discussed in
the last few years has been expropriation—the taking by a state of
property of aliens, and the extent of its obligation under international

50. Sce, generally, Gillian White, Nationalisation of Foreign Property (1961);
Wortley, Expropriation in Public International Law (1959); Foighel, Nationali-
zation (1957); Adriaanse, Confiscation in Private International Law (1956); E. Re,
Foreign Confiscations (1951); Seidl-Hohenveldern, “The International Law of
Expropriation and Confiscation”, 83 Journal du Droit International, 310 (1956);
Seidl-Hohenveldern, “Communist Theories on Confiscation and Exfropriation:
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EVIDENCE, THE COURT, AND
THE NICARAGUA CASE

By Keith Highet*

If you get all the facts you can be right; if you don’t get all the
facts, you can’t be right.

Bernard Barucht

INTRODUCTION
THE NICARAGUA DECISION

The decision in the Nicaragua case' is one of the most important judgments
ever delivered by the International Court. It is by far the “heaviest” case,
in the parlance of the English barrister, ever decided by the Court in the
absence of a party. It has broken new ground for the application of Article
53 of the Statute.? It deals in detail with the multilateral treaty reservation
of the United States (the “Vandenberg amendment”).® It contains provoc-
ative reasoning about the genesis and maintenance of rules of customary
international law, separate from treaties such as the United Nations Charter.*
It contains seminal findings on the use of force and the exercise of the
inherent right of self-defense under Article 51 of the Charter.” It presents
fresh and doubtless controversial interpretations of the principle of nonin-
tervention.® It prescribes limits to ““collective counter-measures’ in response
to conduct not deemed to amount to ‘“‘armed attacks.””

The length of the Nicaregua decision, its scope, and its detail are striking.
Moreover, it is accompanied by one of the most closely reasoned and yet

* President, American Society of International Law, and member of the New York and

District of Columbia Bars. The author has served as counsel, counsel and advocate, or adviser
in a number of cases before the International Court since 1963: the South West Africa Cases
(Second Phase); the Case Concerning the Continental Shelf (Tunisia | Libyan Arab Jamahiriya) and the
Application of Malta to Intervene in that case; the Case Concerning the Continental Shelf (Libyan Arab
Jamahiriya { Malta) and the Application of Italy to Intervene in that case; and the Application for
Reuvision and Interpretation of the Judgment of 24 February 1982. Some parts of this article were
prepared in contribution to the work of the special ASIL Panel on the International Court of
Justice, which received the valued support of the Ford Foundation.

*F St. Louis Post-Dispatch, June 21, 1965. This remark is also recalled in a more pithy for-
mulation: “Get the facts or the facts will get you.”

! Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 1986
1C] REP. 14 (Judgment of June 27) [hereinafter cited as Nicaragua Merits].

% Id. at 23-25, paras. 26-30.

* Id. at 29-38, paras. 37-56; and at 92-97, paras. 172-82.

*Id. at 92-97, paras. 172-82.

® Id. at 98-106, paras. 187-201; and at 118-23, paras. 227-38.

© Id. at 106-10, paras. 202-09; and at 123-26, paras. 239-45.

7 Id. at 110-11, paras. 210-11; and at 126-27, paras. 246-49.
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impassioned dissenting opinions ever to be appended to a decision of the
Court: that of Judge Stephen Schwebel of the United States, who wrote a
total of 261 printed pages.® '

How will the Nicaragua case be remembered by international lawyers in
future years: for example, as is now true with the Corfu Channel case, almost
40 years hence? Corfu is now recalled as a somewhat analogous (although
far more finite) litigation, also involving complex facts; but in that case the
respondent Albania only withdrew in the second (compensation) phase” of
the proceedings, not in the critical merits phase.'® The Nicaragua case will
probably be recalled—in the year 2027—as representing at least the fol-
lowing new developments: a decisive and controversial victory of a small
power over a great power; an unprecedented withdrawal from proceedings,
to the subsequent regret of the withdrawing party; one of the first consid-
erations by the Court of armed conflict, and surely the first when that conflict,
to one degree or another, was continuing; the pronouncement of a contro-
versial precedent on the use of force, intervention and the right of collective
self-defense in response to armed attack; and, for the first time, treatment
by the Court of such a complex set of facts presented as foundation for a
decision, and moreover, their substantially unilateral treatment, in the ab-
sence of the defending party, and with the Court itself operating as a ““coun-
ter-advocate” under the strictures and requirements of Article 53.

It is well known that the Nicaragua case is complicated, fraught with con-
troversy and highly sensitive. It is founded upon an intricate, shifting and
controversial background of factual assertion unprecedented in the Court’s
history. The job of the Court would have been difficult enough, even had
the United States remained fully in the proceedings and argued extensively
on the merits. With the announcement of its withdrawal,!! however, the
United States made the job of the Court virtually impossible from a factual
point of view and, as some have observed, perhaps effectively foreclosed
almost all options other than those adopted by the Court in its Judgment.

In fact, the Court—perhaps more dramatically than ever before in its

5 Judge Schwebel's dissenting opinion is composed of an opinion proper (id. at 259-394)
and a “Factual Appendix" comprising 227 paragraphs (id. at 395-527).

9 Corfu Channel (UK v. Alb.) [Assessment of Amount of Compensation], 1949 IC] Rep. 244
(Judgment of Dec. 15).

1% Corfu Channel (UK v. Alb.), Merits, 1949 IC] Rep. 4 (Judgment of Apr. 9).

! Department Statement, DEP'T ST. BuLL., No. 2096, March 1985, at 64, reprinted in 24
ILM 246 (1985). The position adopted by the United States was that it had withdrawn from
the case for the variety of reasons set forth in the departmental statement, and that the United
States “‘reserves its rights in respect of any decision by the Court regarding Nicaragua's claims"—
a statement that the Court was quick to rebut in no uncertain terms:

[T]he Court is bound to emphasize that non-participation of a party in the proceedings
at any stage of the case cannot, in any circumstances, affect the validity of its judgment.
Nor does such validity depend upon the acceptance of that judgment by one party. The fact that
a State purports to “‘reserve its rights" in respect of a future decision of the Court, after
the Court has determined that it has jurisdiction, is clearly of no effect on the validity of
that decision.

Nicaragua Merits, 1986 IG] REP. at 23-24, para. 27 (emphasis added).
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long history—was placed in a corner.’? No litigator ever wishes to deny his
opponent freedom to negotiate a mutually agreeable solution: the conse-
quences of putting an adversary in a corner can be disastrous. This principle,
permitting a modicum of adjustment, of freedom of movement, must em-
phatically be applied—a fortiori—to the tribunal before which the case is
being heard. To foreclose favorable consideration by the judges can only
bring a bitter harvest.

The decision of the United States to boycott the proceedings therefore
may well have blown up in its face. As Judge Sir Robert Jennings stated in
his dissenting opinion:

[O]ne is bound to observe that here, where questions of fact may be
every bit as important as the law, the United States can hardly complain
at the inevitable consequences of its failure to plead during the substantive

hase of the case. It is true that a great volume of material about the

acts was provided to the Court by the United States during the earlier
phases of the case. Yet a party which fails at the material stage toappear
and expound and exrlain even the material that it has already provided,
inevitably prejudices the appreciation and assessment of the facts of the case.®

Much of the difficulty that resulted from the nonappearance of the United
States in the merits phase of the Nicaragua case is in fact attributable to the
lack of an advocate in court to defend U.S. policy and to attack the evidence
presented by Nicaragua. Thus, Judge Jennings later stated in his dissent
that the nonappearance of the United States

has been particularly unfortunate—perhaps not least for the United
States—in a case which involves complicated questions of fact; where, in the
merits phase, witnesses giving evidence as to the facts were called and
examined by counsel for the Applicant, but their evidence was not
tested by cross-examination by counsel for the Respondent; and
where the Respondent itself provided neither oral nor documentary
evidence.'*

'* Except, perhaps, in the difficult and challenging situation that confronted the Court in
1965 in the merits phase of the South West Africa Cases (South West Africa (Ethiopia v. 8. Afr.;
Liberia v. S. Afr.) (Second Phase), 1966 ICJ Rep. 6 (Judgment of July 18)). In that long litigation,
however, the Court was not placed in a corner by any actions of the applicants as much as by
the unwillingness or inability of half of its judges, inter alia, to square the obligations of the
sacred trust (of the mandate for South West Africa) with the actual racial practices of South
Africaas mandatory power. (The author served as counsel to Ethiopia and Liberia, the applicants,
in the second phase of this litigation.)

13 1986 IC] REP. at 544 (Jennings, J., dissenting) (emphasis added); see also comments by
the present author after the U.S. decision to withdraw from the Nicaragua case had been made,
in Litigation Implications of the U.S. Withdrawal from the Nicaragua Case, 79 AJIL 992 (1985).

141986 ICJ] Rep. at 528 (Jennings, J., dissenting) (emphasis added); see also Highet, supra
note 13, at 1000:

As to cach element of proof, it could have been argued that for one reason or another it
was inappropriate or impossible for the Court to reach a decision or to base a decision
upon it. Each witness could have been examined from top to bottom, lo attempt to disprove the
accuracy of the testimony and the bias of the recollection, and to attempt to illustrate at each
turning point in the case that this dispute was not ripe for decision—or was not a dispute
as to which the Court was capable of functioning in accordance with its Statute [emphasis
added).
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The application of Article 53 of the Statute in the Nicaragua case effectively
served to highlight the importance of the Court’s handling of facts. The
Court was required to deal with this extraordinarily complex evidence en-
tirely on its own, responding to the arguments and evidence presented by
Nicaragua with its own questions (and, in particular, the detailec and pains-
taking examination from the bench of Judge Schwebel). Moreover—and
perhaps just because the respondent United States was absent—the Court
was obliged to theorize more than it would normally have done to justify
the positions it ultimately took on matters of evidence. Rules of evidence
were formulated that would clearly not have been necessary had the United
States been in the courtroom to defend itself and to assist the Court in
evaluating and disposing of the factual assertions made by Nicaragua.

Perhaps because the Court had, in essence, only one side of the case to
evaluate, it may also have found itself obliged to render certain rulings and
interpretations of law, primarily related to the nature of the right of indi-
vidual and collective self-defense, that it would not otherwise have been
required to reach. By its desire to avoid having the Court deal with the
factual and legal issues presented by Nicaragua concerning intervention and
the use of force, and to avoid a determination of the justifiability vel non of
its asserted exercise of self-defense against aggression by Nicaragua, the
United States may ironically have made it impossible for the Court to deal
with these questions in any way in its favor; for in the absence of the United
States, how could El Salvador have seriously considered refreshing its ap-
plication to intervene, which had been rejected by the Court at the prelim-
inary phases of the case?'® Would not the vindication of a claim of collective
self-defense have required the presence and testimonial of El Salvador?'®

On this assumption, how could the Court reasonably have been expected
to test the facts relating to the alleged aggression by Nicaragua against El
Salvador (inter alia) and the alleged collective self-defense by El Salvador
and the United States in response to that aggression? It surely did not require
omniscience in 1985 to surmise that once (and since) the Court had accepted
Jjurisdiction, it was essential to press the full case in defense before the Court,
no matter what other misgivings might exist concerning the Court’s appro-
priate resolution of the jurisdictional questions. By its absence from the
proceedings, then, the United States probably preempted El Salvador from
reapplying to intervene, or at least submitting evidence, and this, in turn,
prevented any affirmative defense whatever.

Respondent’s absence meant, in the simplest terms, that the Court could
not possibly have had fully before it the very facts that could have protected

'* Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Declaration
of Intervention, 1984 IC] Rep. 215 (Order of Oct. 4); see also Separate Opinion of Judge Lachs
to Nicaragua Merits, 1986 ICJ Rep. 158, 171.

16 Yet, in the actual situation, how could El Salvador have proceeded? If its intervention had
been allowed, it would have found itself alone in court, without its *‘champion,” the United
States (to borrow the felicitous word used by Judge Jennings in his dissent, 1986 IC] Rep. at
545), and would have borne a unique and unacceptably uncomfortable responsibility for the
outcome of the case.
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the United States, as a matter of evidence, against findings of law such as
are contained in the Judgment. The Court was therefore caught in a vicious
circle. It was also caught in another: the Court’s job under Article 53 was
made almost impossible by the complexity of the facts, just as the ability of
the Court to deal with those complex facts was rendered almost impossible
by the need for the Court to proceed under its Statute. It is a bitter irony.

It is beyond the scope of this article to consider the many other issues of
law and tactics presented by the Nicaragua case. It is its purpose, however,
to consider the overall background and history of the International Court
and its predecessor, the Permanent Court, in matters of fact-finding and
the gathering, evaluation and disposition of evidentiary material, since the
Nicaragua case cannot properly be understood in isolation. It must be viewed
against the history and practice of the Court.

In particular, that specially important part of the case which concerns the
acceptance and disposition of evidence must be seen in perspective, all the
more since the Court’s handling of the facts received an unprecedentedly
strong and detailed dissent by one judge (Judge Schwebel). In addition to
appending to his dissent the equivalent of a judicial counter-memorial on
the facts,'” Judge Schwebel dealt in extenso with the techniques that the Court
had felt obliged to adopt both in dealing with the complex facts presented
in the case and in doing so in the absence of the respondent. To understand
the Court’s decision and the dissent properly, therefore, students of the
Court and of international law ought to refresh their recollection of the
Court’s powers, practices and proclivities in the handling of factual proof
and evidentiary questions over its long history.'®

GENERAL CONSIDERATIONS

Article 36 of the Statute establishes the substantive objects of the Court’s
jurisdiction under the “optional clause.”!® As well as giving the Court power
to resolve all legal disputes concerning treaty interpretation and any question
of international law, it empowers the Court to determine *“‘(c) the existence of
any fact which, if established, would constitute a breach of an international
obligation.”® This provision, contemplating the Court’s dealing with facts,
has been in existence since 1920. How has the Court during those 67 years
implemented it? What are the Court’s powers over facts and evidence? What

17 See note 8 supra.

' To this end, one cannot forget the record of the Permanent Court of International Justice,
which in its shorter effective life span of 18 years dealt with many intricate questions of fact,
although most were resolved by documentary pleading and proof and without taking actual
evidence.

' Article 36, paragraph 2 of the Statute; although this provision relates only to the type of
matters that may be brought before the Court under the optional clause, it also serves as a
useful indication of what kinds of matter can be considered as constituting “legal disputes”
under Article 36, paragraph I of the Statute, which establishes the Court’s jurisdiction.

* The last subparagraph also empowers the Court to determine “(d) the nature or extent of
the reparation to be made for the breach of an international obligation” under subparagraph
(c) of Article 36 (emphasis added).
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has its experience been in dealing with such questions?** What has the attitude
of states been to its fact-finding powers?

Judge Manley Hudson wrote years ago that “[i]ssues of fact are seldom
tried before the Court, and where a question of fact arises the Court must
usually base its finding on statements made on behalf of the parties either
in the documents of the written proceedings or in the course of oral pro-
ceedings.”*? Yet fully one-half of the matters specified as being the subject
of “legal disputes” within the meaning of Article 36, paragraph 2 of the
Statute are factual questions.”® The Court’s power to make factual deter-
minations is not merely derivative from its other powers: it is a basic part of
the original purpose for an international court.

Moreover, the Court possesses such sweeping powers®* in the acceptance
and evaluation of any and all forms of evidence that it is difficult to prove
that it lacks power or ability a priori to cope with any given type of evidence.
Determination of which matters are duly justiciable for the Court does not
depend on the nature of the evidence that may be laid before it, which may,
of course, be insufficient in the context of any given case or may not for
substantive reasons be recognized as supporting the burden of proof. The
“suitability’” of evidence is only relevant to its usefulness in resolving matters
before the Court; it does not, in turn, determine the justiciability of a case.?”
Otherwise, the production of inadequate evidence could always serve as an
argument to defeat jurisdiction.

It should also be made clear at the outset that questions of evidence are
only peripherally affected by the nature of the title of jurisdiction. It makes
no substantive difference how the parties have come before the Court; there
is no meaningful difference in this respect between the operation of the
optional clause or a treaty compromissory clause, on the one hand, and that
of a compromis or special agreement, on the other, save perhaps that by
displaying the will to frame a question jointly for the Court, the parties in
the latter instance may have greatly reduced the likelihood of disagreement

! What is “‘evidence”’? In Judge Hudson’s succinct characterization: “In general it may be
said that the term evidence covers real evidence, documentary proofs, and the testimony of
witnesses and experts, advanced by a party either on its own motion or at the invitation of the
Court.” M. HupsoN, THE PERMANENT COURT OF INTERNATIONAL JUSTICE 1920-1942, at
565 (1943).

2d,

* Its subparagraph (a) deals with “the interpretation of a treaty” and subparagraph (b) with
**any question of international law” (this latter perhaps including primarily questions of fact).
For (c) and (d), see note 20 supra and accompanying text.

# With one or two logical exceptions, which naturally flow from the overall context and
premises of public international law, such as the lack of coercive powers to enforce evidentiary
production.

2 As stated crisply by President Spender “'in the course of exchanges with counsel” in the
South West Africa Cases: ““the Court is quite able to evaluate evidence, and if there is no value
in the evidence then there will be no value given to it.” 1965 ICJ Pleadings (10 South West
Africa) 163, as guoted in D. SANDIFER, EVIDENCE BEFORE INTERNATIONAL TRIEUNALS 464 (rev,
ed. 1975).
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over the scope of the facts to be determined or the nature of the evidence
required to prove those facts.?®

WHAT CAN THE COURT Do?
POWERS IN GENERAL

The powers of the Court in matters concerning evidence are wide.?” This
was equally true of its predecessor. The Statute, which has remained un-
changed in all relevant respects since it came into effect in 1921, is broad
and flexible in its vision and scope.”® Within the context of adjudicating
questions between sovereign states (and necessarily subject in large extent,
therefore, to the will of the parties), the Statute contains most powers nec-
essary to secure adequate evidence for the Court’s determination of factual
issues.?® As Shabtai Rosenne has summarized:

The Court’s function in establishing the facts consists in its assessing
the weight of the evidence produced in so far as is necessary for the
determination of the concrete issue which it finds to be the one which
it has to decide. For this reason, there is little to be found in the way
of rules of evidence, and a striking feature of the jurisprudence is the
ability of the Court frequently to base its decision on undisputed facts,

* Still, parties to a special agreement may disagree vehemently and in the course of the
proceedings about the appropriate meaning or scope of that agreement. See Continental Shelf
(Tunisia/Libyan Arab Jamahiriya), Judgment, 1982 IC] REP. 18 (Judgment of Feb. 24) [here-
inafter cited as Tunisia/Libya], in which there was extensive disagreement between the parties
over whether the language of the special agreement (originally written in Arabic) meant that
the Court was supposed in effect to indicate the delimitation line or merely to enunciate general
principles. (The author served as counsel to Libya in this case.) See also the Borchgrave case in
the Permanent Court, where one party to a special agreement actually filed preliminary objections
to the jurisdiction of the Court. Borchgrave (Belg./Sp.) (Preliminary Objections), 1937 PCI],
ser. A/B, No. 72 (Judgment of Nov. 6).

7 See, e.g., Judge Schwebel’s dissenting opinion in Nicaragua Merits, 1986 ICJ ReP. at 321
22, para. 132:

In the instant case, the Court, in its Judgment on jurisdiction and admissibility of 26
November 1984, observed in response to contentions of the United States about the
difficulties of finding the facts in a situation of the ongoing use of force in which security
considerations are constraining, that the Court “enjoys considerable powers in the obtaining
of evidence” (I.C.J. Reports 1984, p. 437). Under its Statute, the Court does enjoy such powers,
as is illustrated by the terms of Article 49 and Article 50. Given the controversy that surrounded
charges by the United States of Nicaragua’s support of foreign insurrection and Nicaragua’s
adamant denial of those charges—despite the evidence in support of those charges that
came to light in the oral hearings—it might have been thought that the Court would have
chosen to make use of those considerable powers in the obtaining of evidence to which it
drew attention at the jurisdictional stage [emphasis added].

28 See M. HUDSON, supra note 21, §119, at 128 (1943). See also Sandifer, who writes that
the framers of the Statute of the PCIJ and ICJ “followed the existing practice with respect to
provisions concerning evidence in agreements establishing ad hoc tribunals and stated only
broad principles in the Statute, leaving the elaboration of specific rules to the Court.” D.
SANDIFER, supra note 25, at 39.

* In the absence of specific agreement thereto by the parties (in, e.g., a bilateral arbitration
or claims settlement tribunal), these obviously exclude methods of enforcing the writ of the
Court that could ostensibly conflict with local sovereignty, such as the power to issue enforceable
subpoenas or to require documentary production.
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and in reducing voluminous evidence to manageable proportions. Gen-
erally, in application of the principle actori incumbit probatio the Court
will formally require the party putting forward a claim to establish the
elements oty facts and of Igw on which the decision in its favour might
be given.*

Although the substantive expectations of 1920 are not those of 1987, the
Court’s practice concerning evidentiary material—burden of proof, formal
rules, propriety and admissibility—has not changed much over the years.
The reason is well recognized by commentators: the Court should be left to
determine the facts and law as best it can, with the fullest freedom consistent
with the expressed will and consent of the sovereign parties that are the
subjects of international law. It is clearly the Court’s practice tc determine
for itself the acceptability vel non of evidentiary matters, exercising the
greatest freedom to evaluate each case on its merits and on its own par-
ticular facts.>!

The parties also share a similar flexibility in their freedom to introduce,
more or less, whatever evidence they may consider appropriate to prove
their cases. A leading scholar of evidence before international tribunals has
stated:

The International Court of Justice has construed the absence of
restrictive rules in its Statute to mean that a party may generally produce
any evidence as a matter of right, so long as it is produced within the
time limits fixed by the Court. . . . In practice, while the Court has
placed few restrictions upon the rights of parties to produce whatever
evidence they see fit, it has upon occasion exercised its discretionary
authority to refuse to accept evidence offered.*?

Judge Anzilotti said, during the drafting of the Rules of Court in 1922,
that “the Court had accepted the principle that any evidence produced by
the parties should be admitted automatically.”** Another international
scholar with a civil law background has commented that

the almost total absence of restrictions relative to the admissibility of
evidence more nearly approaches the continental than the Anglo-

%92 3. ROSENNE, THE LAW AND PRACTICE OF THE INTERNATIONAL COURT 580 (1965).

31
In these conditions it is necessary to start from the principle already developed in the
Jjurisprudence of the International Court of Justice that the Court is free to appreciate
the evidence and the allegations of the Parties. The Parties are thus in a large measure free
to present any evidence that they consider necessary or opporiune.

D. SANDIFER, supra note 25, at 464 (quoting the Swiss Memorial in the Interhandel case) (emphasis
added).

32 D. SANDIFER, supra note 25, at 184-85. Professor Sandifer has summarized the picture
overzall in the following words: “Both Courts have in fact been sparing in the attention and
time devoted to evidence. Rather than break new trails or generate new precedents, their
practice has proceeded largely within the confines of the system already marked out by ad hoc
tribunals.” d. at 463.

%% 1922 PCIJ, ser. D, No. 2, at 210, cited in id. at 184 n.26. Eventually, several qualifications
to this principle evolved, notably in connection with late or improper submission of documentary
evidence without the consent of the other party. See, e.g.; note 39 infra.
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American system. In this regard, the practice of the Court shows that
even the absence of relevance is not a sufficient reason, as a general
rule, for its rejection. The only limitation is that of late submission.**

Indeed, the Court has long operated with a careful respect for the onus
probandi of the Roman and civil law systems. The basic rule is one of prac-
ticality.

THE STATUTE AND RULES

The Statute of the Court quite naturally supports this freedom of action.
Unchanged in relevant part since 1920, it presents a broad framework within
which the Court may determine the facts necessary for its decisions.*® Article
48 reserves to the Court plenary powers in connection with the taking of
evidence.*® Not only can it “make all arrangements connected with the taking
of evidence”; it can also call upon the parties to produce evidence,* com-
mission inquiries or expert opinions®® and foreclose further production of
untimely evidence.*® The Court even has the power to examine witnesses
away from the seat of the Court.*’

* Lalive, Quelques Remarques sur la Preuve devant la Cour Permanente et la Cour Internationale
de Justice, 7 ANNUAIRE SUISSE DE DROIT INTERNATIONAL 77, 102 (1950), cited in (and translated
by) D. SANDIFER, supra note 25, at 185 n.26.

% The substantive provisions of the Statute relating to evidentiary matters begin with Article
30, paragraph 2, which enables the Court to adopt rules that “may provide for assessors to sit
with the Court or with any of its chambers, without the right to vote."” Statute of the International
Court of Justice, IC] AcTs AND DOCUMENTS, No. 4, at 60-89 (1978) (French & English). This
isimplemented by Article 9, paragraph 1 of the Rules, which provides: “The Court may, either
proprio motu or upon a request made not later than the closure of the written proceedings,
decide, for the purpose of a contentious case or request for advisory opinion, to appoint assessors
to sit with it without the right to vote.” For the Rules of Court adopted on Apr. 14, 1978, see
id. at 92-161 (French & English), reprinted in 73 AJIL 748 (1979). As Rosenne commented in
1983: “During the political and academic discussions on the role of the Court that have taken
place since 1970, attention became focused on the problem of assessors, notwithstanding the
fact that no use has ever been made of this faculty.” S. ROSENNE, PROCEDURE IN THE INTER-
NATIONAL COURT 31 (1983); see discussion, id. at 30~33.

%% “The Court shall make orders for the conduct of the case, shall decide the form and time
in which each party must conclude its arguments, and make all arrangements connected with
the taking of evidence.” See S. ROSENNE, supra note 35, at 270-71; M. HUDSON, supra note
21, §198, at 202. The breadth and flexibility of this provision has enabled the Court to act
with a surprising degree of responsiveness to resolve various questions of fact presented to it.

%7 Article 49 of the Statute provides: “The Court may, even before the hearing begins, call
upon the agents to produce any document or to supply any explanations. Formal note shall be
taken of any refusal.”

’® Statute, Art. 50.

* Article 52 of the Statute states: “‘After the Court has received the proofs and evidence
within the time specified for the purpose, it may refuse to accept any further oral or written
evidence that one party may desire to present unless the other side consents.”

% A provision related indirectly to the inspection possibilities of Article 44 of the Statute
and Article 66 of the Rules. Rosenne notes that “[t]here is no known instance of this procedure
having been followed in the present Court.” S. ROSENNE, supra note 35, at 136. This unused
flexibility may go unnoticed by most practitioners or commentators.
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The most significant impediment to the ability of the Court to function
decisively in evidentiary questions is, of course, that it possesses no power
to order production. It cannot subpoena witnesses or experts; it cannot punish
for contempt; it has no extraterritorial power to compel the production or
disclosure of documentary evidence or the taking of live testimony.* Yet,
in the past few years, the Court has been increasingly exposed to situations
involving disputed facts, by a series of cases—represented principally by the
maritime delimitation cases of the early 1980s and, most recently, Nicaragua
v. United States—that have confronted it with the need to deal with wide-
ranging factual questions* so as to reach a decision.*

The Court is authorized to lay down its own rules of procedure, which it
has done with a series of overall improving revisions (the most recent of
which occurred in 1978).* Continuous strong control of the Court over the
proceedings is made possible by the Statute and is implemented by the
Rules.®® The Court has great flexibility in determining how to handle ques-
tions of fact and evidence.*® Article 43, paragraph 5 of the Statute specifies

! One authority has written:

The Court has no processes to compel the production of evidence. It may request of public
international organizations information relative to cases before it, and may call upon the
agents to produce any document or supply any explanation. Relevant questions may be
put to witnesses and experts. But the Court must depend upon the consent of States to
produce witnesses or permit the making of inquiries on the spot.

Alford, Fact Finding by the World Court, 4 VILL. L. REV. 37, 53 (1958). His conclusion in this
context is that “lacking the necessary power to compel the production of the evidence it may
need, the Court tends to rely heavily upon the evidence submitted without positive efforts to
police the truth of the facts.” Id.

42 As will be seen below, whether or not the Court “resolves” those issues of fact in terms
of basing its decision on any factual determination, it must nevertheless deal with them, one
way or another.

*3 Tunisia/Libya, 1982 ICJ Rep. 18; Delimitation of the Maritime Boundary in the Gulf of
Maine Area (Can. v. U.S.), 1984 IC] Rep. 246 (Judgment of Oct. 12) [hereinafter cited as Gulf
of Maine]; Continental Shelf (Libyan Arab Jamahiriya/Malta), 1985 ICJ REP. 13 (Judgment of
June 3) [hereinafter cited as Libya/Malta]; and Nicaragua Merits, 1986 ICJ REp. 14.

* Article 30, paragraph 1 of the Statute states: ““The Court shall frame rules for carrying
out its functions. In particular, it shall lay down rules of procedure.” The 1978 Rules, supra
note 35, are a continuation of the general improvements made since the first Rules of Court
were adopted in 1922. See M. HUDSON, supra note 21, §255, at 271.

“® Consistent with the powers conveyed upon the Court under Article 30, paragraph 1 of
the Statute, recapitulated in Article 58 of the Rules, which provides: 1. The Court shall
determine whether the parties should present their arguments before or after the production
of the evidence; the parties shall, however, retain the right to comment on the evidence given,”
This provision became of critical substantive importance in the second phase of the South West
Africa Cases, as it was then that the President on behalf of the Court ruled thzt the parties
should present their legal arguments separately from their “factual” arguments, which bifurcated
the case in a fundamentally significant manner. See Minutes of Meeting of 12 March 1965, File
No. 35765, Dossier E XXXIII/2/10/1: “The President: * . . . A view expressed [by the Court]
was that there are in the pleadings substantive and separate questions of law, as distinct from
pure questions of fact or mixed questions of fact and law, which might with convenience be
argued by counsel separately from the facts.” "

¢ Article 58 of the Rules also provides:

2. The order in which the parties will be heard, the method of handling the evidence
and of examining any witnesses and experts, and the number of counsel and advocates to
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that witnesses and experts may be heard by the Court.*” Article 44 of the
Statute also contemplates instances where “steps are to be taken to procure
evidence on the spot.”*® Paragraph 2 of that article thus contains the nec-
essary implication that the Court is empowered to engage in a descente sur
les lieux, which indeed it did do once before the Second World War,*® and
which it considered (but did not do) in one case following the war.*® Article
50 of the Statute enables the Court to seek its own expert advice.®! This has
come to be most useful in a variety of cases.?? In addition, the Court and
the judges may put questions to the agents, counsel and advocates—as well
as to the witnesses and experts—in the oral proceedings.®

Moreover, the Rules provide that “[t]he Court may at any time call upon

be heard on behalf of each party, shall be settled by the Court after the views of the parties
have been ascertained .. . .

See S. ROSENNE, supra note 35, at 127-28, who, noting that the words ““the method of handling
the evidence and of examining any witnesses and experts” were added in 1972, states: “In the
four contentious cases before the present Court in which witnesses and witness-experts called
by a party have been heard, a procedure suited to the circumstances of each case was adopted.
The current wording consolidates that practice and flexibility.” Id. at 128.

47 Cf. Rules, supra note 35, Art, 62, para. 2 and Art. 68; and se¢ commentary thereon, S.
ROSENNE, supra note 35, at 135, 141.

“® Article 44, paragraph 1 states: “For the service of all notices upon persons other than the
agents, counsel, and advocates, the Court shall apply direct to the government of the State
upon whose territory the notice has to be served.”

** Diversion of Water from the River Meuse, 1937 PCI], ser. A/B, No. 70, 4 M. Hupson,
WorLp CourT REPORTS 178, 182 (1943) [hereinafter cited as HUDSON REPORTS]. See D.
SANDIFER, supra note 25, at 345; Hudson, Visits by International Tribunals to Places Concerned in
Proceedings, 31 AJIL 696, 697 (1937); M. HUDSON, supra note 21, at 566-67.

* In the South West Africa Cases; see discussion in D. SANDIFER, supra note 25, at 345-48.
‘This implication was confirmed by the Court in a new provision of the revised Rules of 1978,
which specifies:

The Court may at any time decide, either proprio motu or at the request of a party, to
exercise its functions with regard to the obtaining of evidence at a place or locality to
which the case relates, subject to such conditions as the Court may decide upon after
ascertaining the views of the parties. The necessary arrangements shall be made in accor-
dance with Article 44 of the Statute.

Rules, supra note 35, Art. 66; see S. ROSENNE, supra note 35, at 139.

*! Article 50 provides: “The Court may, at any time, entrust any individual, body, bureau,
commission, or other organization that it may select, with the task of carrying out an enquiry
or giving an expert opinion.” See also Nicaragua Merits, 1986 ICJ REP. at 40, para. 61, and
Judge Schwebel’s dissenting opinion, id. at 321-22, para. 132.

** See Chorzow Factory case (Ger. v. Pol.) (Claim for Indemnity), 1928 PCIJ, ser. A, No. 17
(Judgment No. 13 of Sept. 13); (Expert Enquiry), id. (Order of Sept. 13); see further Corfu
Channel, 1949 IC] Rer. 4; and Gulf of Maine, 1984 IC] Rep. 246.

** Under Article 51 of the Statute, “During the hearing any relevant questions are to be put
to the witnesses and experts under the conditions laid down by the Court in the rules of procedure
referred to in Article 30”; and Article 65 of the 1978 Rules, supra note 35, provides: “Witnesses
and experts shall be examined by the agents, counsel or advocates of the parties under the
control of the President. Questions may be put to them by the President and by the judges.”
Rosenne comments that “‘the right to put questions to witnesses and experts is granted to the
President and to each judge without restrictions corresponding to those found in Article 61
regarding the putting of questions to the parties.” S. ROSENNE, supra note 35, at 138,
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the parties to produce such evidence or to give such explanations as the
Court may consider to be necessary for the elucidation of any aspect of the
matters in issue, or may itself seek other information for this purpose.”®*
Article 67 of the Rules reaffirms and specifies the procedures to be followed
in relation to the obtaining of “an enquiry or expert opinion” by the Court
in accordance with the provisions of Article 50 of the Statute.®® The Court
may also request and receive relevant information from public international
organizations.’® Other provisions of the Rules are concerned with docu-
mentary evidentiary production®” and notification of such evidence, and of
witnesses and experts, to the Court and the opposing party.®®

* Rules, supra note 35, Art. 62, para. 1. This provides for a relatively high degree of autonomy
for the Court’s processes, in a manner analogous to the power of the Court under Article 61,
paragraph 1 to “indicate [at any time prior to or during the hearing] any points or issues to
which it would like the parties specially to address themselves, or on which it considers that
there has been sufficient argument.” See S. ROSENNE, supra note 35, at 133. Rosenne:'s comment
on the reworded language of Article 62, paragraph 1, however, suggests that it “'se2ms to open
the way to the Court to make its own enquiries on a given matter. There are signs that the
Court may take ‘judicial notice’ of proceedings in competent United Nations organs and perhaps
of other statements that are in the public domain." fd. at 135. Cf. the treatment iiccorded to
public news reports that remained uncontroverted by respondent government in United States
Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 IC] Rep. 3, 10, para. 1& (Judgment
of May 24); and the more extensive treatment in Nicaragua Merits, 1986 IC] REr. at 40-41,
53, 65-66 and 80, paras. 63, 92, 117 and 146.

55 See S. ROSENNE, supra note 35, at 140.

% The final substantive specification of powers of the Court to obtain information and evidence
is contained in Article 69 of the Rules, which implements Article 34, paragraphs 2 and 3 of
the 1945 Statute. Paragraph 2 of Article 34 is more relevant to the present discussion: “The
Court, subject to and in conformity with its Rules, may request of public international orga-
nizations information relevant to cases before it, and shall receive such information presented
by such organizations on their own initiative.” See S. ROSENNE, supra note 35, at 142-44; see
alsoid. at 261~62. This provision therefore goes beyond mere advice or participation in relation
to advisory proceedings.

57 Article 50 requires that “copies of any relevant documents adduced in support of the
contentions contained in the pleading” (or extracts, as required) be “annexed to the original
of every pleading.” See S. ROSENNE, supra note 35, at 114 n.1:

The Court has sometimes asked to see the original text of a document. In Corfu Channel
(merits) the Court asked the applicant to produce certain documents, but on its refusal to
do so on grounds of State secrecy refused to draw from that refusal to produce any
conclusions differing from those to which the actual events gave rise. IC] Reports, 1949,
4 at p. 32. See also Ambatielos case, Pleadings, p. 547. In Arbitral Award a contention was
withdrawn after the accuracy of a text of a diplomatic paper was successfully challenged.
Pleadings, vol. 2, p. 164.

%8 Rules, Article 56 (paragraph 1) limits the ability of parties to introduce documentary
evidence after the close of the written proceedings without the consent of the other party; or
(paragraph 2) failing such consent, with the Court’s authorization; and contains other related
provisions. See S. ROSENNE, supra note 35, at 124-25. Article 57 of the Rules requires submission
of information “‘regarding any evidence which [each party] intends to produce or which it intends
to request the Court to obtain” (emphasis added). Article 57 also requires *'a list of surnames, first
names, nationalities, descriptions and places of residence of the witnesses and experts whom
the party intends to call, with indication in general terms of the point or points to which their
evidence will be directed.”” Rosenne, supra, at 126, points out that the first application of this
rule in its new form was in Tunisia/Libya, 1982 IC] Rep. 18.
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The general practice of the Court has been to admit contested documents
and testimony, subject to the reservation that the Court will itself be the
judge of the weight to be accorded to it. In many cases parties have produced
evidence—particularly in the form of maps or charts in the course of oral
proceedings—that has been objected to as untimely submitted; the party
producing the material either withdrew it or abandoned it or, more usually,
insisted that it was only an “element of pleading’ and should be allowed
“for illustrative purposes only”” and not in effect as an element of proof
upon which the Court was intended to rely.*

WHAT Has THE COURT DONE?
IN GENERAL

Sir Hersch Lauterpacht wrote almost 30 years ago, in a discussion of the
Customs Union®® case:

It may not be easy to answer the question whether the circumstance
that in a particular case the reasoning of the Court must consist largely
of an assessment of facts or probabilities relevant to the situation affects
the obligation to make the decision rest on the broadest possible basis
of all requisite detail. A substantial part of the task of judicial tribunals
consists in the examination and the weighing of the relevance of facts
for the purpose of determining liability and assessing damages. As the
Corfu C}z)annef case showed, the Court is in the position to perform that
task with exacting care.®!

Although there has been a variety of instances where the fact-finding facilities
of the Court have not been as successful,*? it has also been said that “[a]s an
occasional court, one to which the cases of secondary importance will be
referred for settlement, the World Court has fact-finding facilities as good
as it needs.”®*

How good is *‘as good as it needs”? This must be answered in the overall
context of the relatively low volume of judicial work of the Court, its com-
position of a large number of judges who tend to be scholars and international
lawyers rather than trial lawyers and courtroom practitioners, and the fact
that it is both a court of first instance and a court of last resort. In discussions

% Cf. the use by the Belgian agent in the Meuse case of a map, a bas-relief and models of
canal locks as “‘part of the agent’s pleadings.” M. HUDSON, supra note 21, §516, at 566.

® Customs Régime between Germany and Austria, 1931 PCIJ, ser. A/B, No. 41.

! H. LAUTERPACHT, THE DEVELOPMENT OF INTERNATIONAL LAW BY THE INTERNATIONAL
CourT 48 (1958).

62

In the Peter Pazmany University Case [1933 PCIJ, ser. A/B, No. 61] the Court did not have
most of the documents of the written proceedings of the arbitral tribunal which made the
decision being reviewed. In the Lotus Case [1927 PCI], ser. A, No. 10] the Court did not
have the Turkish judicial decision that gave rise to the dispute. In the case of Minority
Schools in Albania [1935 PCI], ser. A/B, No. 64] the decision was rendered based upon
many assumptions concerning the Albanian education situation. But if the Court can be
developed into a more vital force as part of the United Nations structure, which is a major
assumption, attention to its fact-finding resources should receive a high priority.

Alford, supra note 41, at 91.
*Id.
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of this subject, sometimes the assumption is silently made that the Court
ought somehow to enjoy coercive and prescriptive powers on the same level,
e.g., as those of a U.S. district court. Despite its being a court of first instance,
in many ways proceedings before the Court take on the characteristics of
an enormous, complex and lengthy appellate argument.

Nevertheless, the Court’s appreciation of important questions of proof
and testimony is quite lively, although naturally not comparable to the in-
volvement of a single common-law trial judge sitting with a jury. In many
aspects—in particular, as regards determining questions of fact—the judges
of the Court must necessarily serve as their own “‘jury” (save to the extent
that the Court may appoint assessors or experts).** This circumstance, how-
ever, is congruent with the nature of the subject matter of international law:
not only does the Court deal with states and not individuals—and is thus
not normally required to determine subjective and difficult issues such as
scienter and mens rea;®® it also deals with a sophisticated and relatively narrow
series of rules and problems marked by a relatively high level of abstraction.

Without departing from the world of the common law, however, cases of
great factual complexity are frequently determined by English courts acting
on the equity side on the basis of documentary proof embodied solely in
affidavits that are read aloud into the record, together with the legal prec-
edents. An analogy to civil proceedings fought on affidavits is not inapt, and
lends appropriate perspective to the nature of practice before the Court,
Points of fact are asserted and supported by the parties in their written
pleadings and in documentary proofs annexed to the written pleadings. They
are then argued and elaborated and sometimes dropped and defeated, with-
out more, by counsel in the course of oral argument. Necessary inferences
are drawn about the abandonment of certain arguments when the factual
assertions upon which they were based are neglected. Most frequently, there

% On the use of assessors, which has never been invoked, see note 35 supra. Article 50 of
the Statute limits the role of Court-appointed experts to *‘carrying out an enquiry or giving an
expert opinion.” Since the Court is not bound to accept any conclusions offered to it by assessors
or experts, the Court itself retains the prime responsibility for factual determinations; it thus
appears to be a court and a jury panel in one. The proper analogy is therefore to a panel of
trial judges sitting (without a jury) on a case of mixed law and fact, who are required to make
findings of fact as well as law to support their decision.

% The issue of mens rea or intent became a hot one, however, during the debates in the South
West Africa Cases leading to the problematic amendment of applicants’ submissions to eliminate
the assertion of “deliberate oppression” of the inhabitants of South West Africa. South Africa
took the position that as long as such an allegation remained part of the applicants’ case, South
Africa must be entitled to prove (by lengthy and detailed evidence of its officials and represen-
tatives) that its intent or motives were not to oppress the inhabitants. Applicants, in response,
took the position that mens rea or intent is presumed in the case of governmental actions in the
sense that governments must be presumed to “intend” the natural results of actions they have
undertaken. Contrast the disposition of this issue by the Court a few years later, in Legal
Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) Notwithstanding Security Council Resolution 276 (1970), 1971 IC]J Rer. 16, 57, para.
129 (Advisory Opinion of June 21): “the question of intent or governmental discretion is not
relevant; nor is it necessary to investigate or determine the effects of [apartheid]. . . upon the
welfare of the inhabitants.”
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is no need to seek an actual test of proofs—other than weighing assertion
and counter-assertion—in the course of the written and oral arguments.

The basic rule of thumb is that the Court is always free to draw its own
conclusions: sometimes ignoring factual assertions completely; sometimes
finding that a point is made or established by default; sometimes seeking
new evidence; sometimes accepting and sometimes excluding evidence from
consideration. It is erroneous to view the Court’s procedure as requiring
that a prima facie case be made out in each instance by the presentation of
testimony, as in a municipal criminal or civil proceeding.

WHEN EVIDENCE IS PRODUCED

Documentary Evidence

The great majority of issues of fact presented to the Court since 1922
has been capable of resolution principally by pleading and documentary
proof.®® The specific formulation of the Statute and Rules contemplated
that documentary evidence would be the main source.®” Indeed, the Inter-
national Court may have naturally inherited much from civil law procedure,
which, as Sandifer writes, “‘is characterized by the priority role it accords to
written evidence.”®®

From the beginning, the Court tended to find facts as established or as
implied by the documentary evidentiary record and the course of pleadings,
without more. An early notable example occurred in German Interests in
Polish Upper Silesia. One of the issues in the case concerned the purpose for
which certain large agricultural estates had been acquired.®® The Court drew

® This means that the parties to disputes before the Court present and state facts in their
“Cases” and “Counter-Cases,” or “Memorials” and “Counter-Memorials,” prepared and sub-
mitted in the absence of any stringent formal rules or limitations on form and length. See the
original formulation in Rules, Arts. 39 and 40, reprinted in 1 HUDSON REPORTS, supra note 49,
at 70 (1934).

7 Thus did Judge Anzilotti refer to witnesses and experts as “living documents.” 1 HUuDSON
REPORTS, supra note 49, at 287.

® D. SANDIFER, supra note 25, at 198. However, rather than arguing for a direct relationship
between the prevalence of documentary evidence in international tribunals and the attitudes
of civil procedural law, Sandifer suggests that

[tJhe emphasis on written evidence in international procedure seems to have been influenced
to a great extent by the nature of the problems involved. The distances involved in the
transactions forming the subject matter of many international proceedings have also made
necessary the use of written evidence. In arbitrations between States in their own right
the evidence of the contested questions has frequently been a matter of public record.

Id. at 200.

% In a nutshell: if they related to industrial or mining operations, they did not fall within
the category of being merely large rural estates but fell under different provisions of the applicable
Geneva Convention. The question of subsidence of superjacent land over mining operations
was therefore considered in great detail, as was the suitability of woodland for producing pit
props for mining excavations (as well as fodder for pit ponies).
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inferences from the documents about the owners’ need to acquire surface
(rural) land to avoid liabilities for mining subsidence.™

The scope and quantity of documentary evidence has grown dramatically
since the first days of the Permanent Court. In the first case before it,”! the
documentary list contained only one letter, two memoranda and one tele-
gram.” By 1927, in the Advisory Opinion on the European Commission of the
Danube, the total documentary and evidentiary production amounted to
more than 266 items, some of which were of considerable length.”® By the
time the Polish Upper Silesia litigation commenced in 1925, therefore, the
Court had become fully accustomed to having substantial amounts of evi-
dentiary facts presented during written and oral pleadings and in annexures
thereto; more than 201 documentary annexes were submitted in connection
with various phases of those proceedings, consisting of contracts, opinions,
notarial records, bylaws, letters, maps, plans, memoranda, notes, decrees,

Furthermore, a document [a letter] filed by the Agent of the Applicant . . ., which
document has not been disputed, decisively establishes the fact that the purpose served
by the estate is as the Court understands it. . . . It appears therefore that the object of
the purchase of the Mokre estate was to avoid a speculation which would injure the interests
of the concern.

Certain German Interests in Polish Upper Silesia (Ger. v. Pol.) (Merits), 1926 PCI], ser. A, No.
7, at 61 (Judgment of May 25).

It should moreover be noted that the Applicant has stated that the timbered portion is
utilized for the needs of the mine (pit props) and that this statement has not been disputed
by the Respondent. The Court therefore regards it as proved, for the purposes of the
suit, that the Baranowice estate fulfils the conditions of Article 9. . . owing to the ex-
ploitation of the timber.

Id. at 63. The Judgment continued as follows: ““The same conclusion is indicated as regards
the untimbered portion, because this land, which is devoted to agriculture, supplies foodstuffs
for the workers and hay, straw, etc. for the pit ponies.” Id.

7 Nomination of the Netherlands Workers' Delegate to the Third Session of the International
Labour Conference, 1922 PCI], ser. B, No. 1 (Advisory Opinion of July 31).

"2 Id. at 11-13 (see ser. C, No. 1, at 345-459); 1 HUDSON REPORTS, supra note 49, at 116.
In the second advisory proceeding brought before the Court, Competence of the International
Labour Organisation with Respect to Agricultural Labor, 1922 PCI]J, ser. B, No. 2 (Advisory
Opinion of Aug. 12), the documentary dossier included six letters, two notes and one telegram.
Id. at 11-13; 1 HubsoN REPORTS, supra, at 124-25. In the third case, Competence of the
International Labour Organisation with Respect to Agricultural Production, the documentary
dossier included five letters and one extract from minutes, 1922 PCI]J, ser. B, Nos. 2 and 3, at
51; 1 HUDSON REPORTS, supra, at 138-39. By the next year, in Nationality Decrees Issued in
Tunis and Morocco (French Zone) on November 8, 1921, 1923 PCI]J, ser. B, No. 4 (Advisory
Opinion of Feb. 7), the dossier was expressed in terms of being *supplementary documents”
and “two series of documents.” Id. at 10; 1 HUDSON REPORTS, supra, at 147,

7S European Commission of the Danube, 1927 PCI]J, ser. B, No. 14 (Advisory Opinion of
Dec. 8). The Court appended an annex consisting of (1) more than 34 documents transmitted
by the League Secretariat and, “Transmitted in the Name of the Interested Governments or
Filed by their Representatives,” 11 international agreements, 8 extracts from protocols and
minutes of conferences, 54 items of diplomatic correspondence and 9 maps; (2) 37 Protocols
of the Commission submitted by the European Commission of the Danube; and (3) documents
prepared by the Registry, including 31 “treaties, acts and regulations,” 68 protocols and minutes
of conferences and international commissions, and 14 items of diplomatic correspondence.
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minutes and similar materials.” In the Corfu Channel case of 1949, the doc-
uments submitted to the Court included 116 items introduced by the United
Kingdom, 66 by Albania and 6 jointly (for a total of 188).”® And, by 1950,
when the Court handed down its great Advisory Opinion on the International
Status of South-West Africa, the practice of ever increasing documentary an-
nexures had reached truly epic dimensions. (It took 27 printed pages of the
Court’s report merely to list the more than three hundred documents con-
tained in 44 folders.)’®

It became apparent early on that the Court would find it difficult, if not
impossible, to assert anything approaching stringent rules relating to the
substance of the evidence produced. As was pointed out above, the Court
has applied practically no rules of propriety or admissibility to documentary
evidence.” The absence of rules restricting the length of documents has
long been associated with the perceived “freedom” of sovereign states to
present their cases before the Court howsoever they see fit, provided they
comply with minimum standards of judicial procedure such as adherence to
time limits, cutoff of evidence presented following a certain date, and ability
to alter or amend submissions at a late stage in the proceedings without
adverse consequences, as well as the general principle alluded to as “equality
of arms.”

The basic approach has been for the Court to make relatively ad hoc
determinations as to admissibility, suitability and probative value on the
basis of the facts and circumstances of each case and within the context and
broad compass of its Statute and Rules. As Rosenne has aptly put it: “the
probative value of the evidence depends upon the question at issue, and is
determined by the substantive rules of international law through the appli-
cation of which the Court will reach its decision.””® This problem is not as
circular as it may sound; indeed, Rosenne characterizes it as ““a reasonable
interpretation of the criterion of relevance.””®

" See Annex I1I (Documents Submitted by the Parties During Proceedings), 1926 PCI], ser.
A, No. 7, at 98-107, reproduced in 1 HUDSON REPORTS, supra note 49, at 580-87.

 Corfu Channel, Merits, 1949 IC] ReP. at 132—41 (listed in Annex I).

76 See International Status of South-West Africa, 1950 IC] Rep. 128, 193-219 (Advisory
Opinion of July 11).

*? Judge Hudson observed, in connection with an early and significant decision of the Per-
manent Court, that “[iJn general, the Court has refrained from requiring specific types of proof
for particular matters; thus in the German Interests in Upper Silesia Case it rejected a contention
that the acquisition of Czechoslovak nationality could be established only by a certificate from
the Czechoslovak Government.” M. HUDSON, supra note 21, at 565 (citing 1926 PCI]J, ser. A,
No. 7, at 73).

7% 2 S. ROSENNE, supra note 30, at 582.

7 Id. He continues:

In its attitude towards documentary evidence, the Court is strict. For example the Court
found *“'cogent evidence” of what the parties intended from the actual texts of the instru-
ments of ratification of the relevant treaty in the Ambatielos case (jurisdiction). 1952, at p.
42. It found confirmation of the Persian Government's intentions in the text of a law
submitted to the Majlis in 1938 . . . . It found in the “invariable” construction of a
Norwegian decree of 1812, in later Norwegian decrees, as well as in other legal documents,
evidence of the interpretation placed by Norway on the decree of 1812, which itself was
admitted to be not clear. 1951, p. 134. . . . In the Nottebohm case (second phase) the
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As an important aspect of documentary evidence, maps have in general
played a key role in litigation before the Court. Many issues framed for its
determination have been related to territorial disputes and boundary claims; -
for example, the Jaworzina case, the Monastery of Saint-Naoum, the Eastern
Greenland case, Frontier Land, Minquiers and Ecrehos and the Temple of Preah
Vihear.®® This last case was particularly significant for its handling of carto-
graphic evidence; in addition to much documentary proof of a historical
nature, it involved the submission of old maps and surveys as “‘real” evidence
of the contemporaneous intentions of the parties and their predecessor gov-
ernments concerning such issues as the location of the land boundary and
the location (and shifting) of the watershed.®!

In some instances maps have also been intended to constitute evidence
of particular types of facts. Here, more than ever, the technical and scientific
maps and charts produced during the maritime delimitation cases of the
early 1980s played a peculiar role; they were used primarily at a higher level
of abstraction to persuade the Court that certain elements of the “relevant
circumstances” should be accorded a particular treatment.®® In all three of
the cases, much attention was given to maps, but principally not as evidence

“‘essential facts appear with sufficient clarity from the record”, i.e. the documents in support
of the written pleadings, and further documents filed subsequently. 1955, at p. 24. This
is an interesting example, because from the record the Court established the purpose for
which naturalization was asked for, i.e. Mr. Nottebohm's intentions in the year 1939, that
gentleman himself not supplying any direct evidence, in writing or orally, to the Court.

Id. at 581-82.

# Delimitation of the Czechoslovak-Polish Frontier (Question of Jaworzina), 1923 PCI], ser.
B, No. 8 (Advisory Opinion of Dec. 6); Monastery of Saint-Naoum (Albanian Frontier), 1924
PCI], ser. B, No. 9 (Advisory Opinion of Sept. 4); Legal Status of Eastern Greenland (Den. v.
Nor.), 1933 PCI], ser. A/B, No. 53 (Judgment of Apr. 5); Sovereignty over Certain Fronticr
Land (Belg./Neth.), 1959 ICJ Rep. 209 (Judgment of June 20) [hereinafter cited as Frontier
Land]; Minquiersand Ecrehos (Fr./UK), 1953 IC] ReP. 47 (Judgment of Nov. 17); and Temple
of Preah Vihear (Cambodia v. Thailand) (Preliminary Objections), 1961 IC] REP. 17 (Judgment
of May 26); (Merits), 1962 ICJ REp. 6 (Judgment of June 15).

8 One commentator has observed that “‘official maps have played a major part in support
or as proof of the exercise of sovereignty over a disputed area or as evidence of a litigant's
state of mind,” adding that *‘maps may be regarded as strong evidence of what they purport
to portray. They may be termed and treated as admissions, considered as binding, and said to
possess a force of their own.” Weissberg, Maps as Evidence in International Boundary Disputes: A
Reappraisal, 57 AJIL 781, 803 (1963). For examples taken from the Court’s practice, see id.

# Thus, for example, in Tunisia /Libya, Tunisia produced impressionistic maps on a very
large scale, including bathymetric contours on a scale of 10 meters (which created the impression
that a relatively flat area of the ocean floor was made up of precipices and crevasses), and Libya
produced computerized models and block diagrams of the same area to precisely the contrary
effect: i.e., to show the relative absence of significant geomorphological features. In Guif of
Maine, the myriad of maps and charts included the most detailed and recondite illustrations of
the feeding and schooling habits of various species of fish. In Libya { Malta, the Court was con-
fronted by sea-surface cartography by the party claiming equidistance (Malta) and by geomor-
phological charts, diagrams and models intended to demonstrate the existence of a fundamental
discontinuity on the sea bottom by the party urging attention to geological and geomorphological
natural prolongation (Libya). (The writer served as counsel to Libya in this case.)
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of understandings.®® As everyone knows, much can be accomplished by maps
and diagrams to frame an argument. Like statistics, cartography can “lie.”
There was thus considerable debate in these cases not so much about the
accuracy of the maps introduced, but rather about their correctness (in the
context that they were designed to illustrate, e.g., ridges on the seabed or
ocean currents). A natural degree of enhancement or exaggeration was nec-
essary even to perceive any difference between one sector and another.

Maps in these later cases, then, came to be indicative of legal conclusions,
and demonstrative of their soundness, in quite a new way. They were almost
wholly ignored, however, by the Court and the Chamber.**

Finally, maps have been offered as “real evidence” where they weré in-
tended to demonstrate an act of a state such as agreement to a given boundary
or state of affairs. They can also show an omission of a state such as acqui-
escence in an indicated boundary through failure to register sufficient protest
against it.*®

In other cases, the documentary evidence produced has required a so-
phisticated perspective and a fine historical touch to review, evaluate, sort
and determine: in Legal Status of Eastern Greenland,®® the Court was obliged
in 1933 to review materials reaching back to the 12th century. This historical
role was later to be repeated in the Anglo-Norwegian Fisheries case, recount-
ing 17th-century practices;*” the Minquiers and Ecrehos case,®® which looked
back to the 13th century; and the Temple case,® where the work of a 1904
boundary commission was carefully studied. Nineteenth- and 20th-century
diplomatic and other historical materials of great detail and difficulty were
reviewed in the course of the pleadings in U.S. Nationals in Morocco.*® Doc-

# Although in the southern sector of the delimitation in Tunisia [ Libya, this principle was
advanced regarding the extent of the early Italian administration of Libya and the history of
sponge-fisheries regulation by the Bey of Tunis—but as demonstrative aids.

# See Weissberg, supra note 81, for a useful review of the use of maps in the International
Court prior to these three cases.

** Thus, in Tunisia [ Libya the decisively important fact for the first segment of the delimitation
was the carefully conditioned mutual acceptance that the Court found of a status quo along
the 26° line where the eastern edge of the Tunisian offshore petroleum concessions abutted
the western edge of the Libyan concessions. 1982 ICJ REP. at 83-84, paras. 117~18. Note also
that Tunisia subsequently sought unsuccessfully to revise the delimitation by asserting that the
de facto line had not correctly represented a joint abutting of concession lines and that no such
congruence (and hence no such understanding) had existed. See Application for Revision and
Interpretation of the Judgment of 24 February 1982 in the Case concerning the Continental
Shelf (Tunisia/Libyan Arab Jamahiriya) (Tunisia v. Libya), 1985 IC] Rep. 192 (Judgment of
Dec. 10).

% 1933 PCI]J, ser. A/B, No. 53.

# Fisheries case (UK v. Nor.), 1951 ICJ REP. 116 (Judgment of Dec. 18). The historical facts
laid before the Court were treated id. at 124-25; geographical facts at 127-28 and 140-43;
sociology at 128; fisheries themselves at 127-28; economics at 133; and history in general at
133-38.

* 1953 IC] REP. 47. #1961 IC] Rep. 17; 1962 IC] REP. 6.

% Rights of Nationals of the United States of America in Morocco (Fr. v. U.8.), 1952 IC]J
REP. 176 (Judgment of Aug. 27).
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uments of substantial complexity were introduced, in addition, in the second
phase of the extended Barcelona Traction litigation, requiring the Court to
appreciate a variety of laws, regulations and corporate resolutions, as well
as company law and creditors’ rights in general under the laws of at least
two municipal jurisdictions.®!

However, the Court must be careful in handling documentary evidence
since such evidence, by its very nature, is somewhat unilateral and passive.
In the merits phase of the Nicaragua case, the Court observed:

A large number of documents have been supplied in the form of reports
in press articles, and some also in the form of extracts firom books.
Whether these were produced by the applicant State, or by the absent
Party before it ceased to appear in the proceedings, the Court has been
careful to treat them with great caution; even if they seem to meet high
standards of objectivity, the Court regards them not as evidence capable
of proving facts, but as material which can nevertheless contribute, in
some circumstances, to corroborating the existence of a fact, i.e., as illustrative
material additional to other sources of evidence.**

This problem was highlighted, of course, by the fact that respondent had
withdrawn from active participation in the proceedings.

Witnesses and Experts

There have only been eight cases in 60 years in which live witnesses and
experts of the parties have appeared before the Court. Rosenne characterized
the matter (as of 4 years ago) as follows:

The expression “the method of handling the evidence and of examining
any witnesses and experts” was added in 1972. In the four contentious
cases®® before the present Court in which witnesses and witness-experts
called by a party have been heard, a procedure suited to the circum-
stances of each case was adopted. The current wording consolidates
that practice and flexibility.®

Witnesses and experts were heard by the Court for the first time in German
Interests in Upper Silesia.*® They gave evidence live in Court on the relationship
between large landed estates and the subjacent mines (a question that in-
volved highly technical material relating to, e.g., flooding and subsidence).
Germany called four “expert-witnesses” and Poland called one; they testified

®! Barcelona Traction, Light & Power Co., Ltd. (Belg. v. Spain) (New Application), 1970
1C] Ree. 3 (Judgment of Feb. 5). “In the course of the proceedings, the Parties have submitted
a great amount of documentary and other evidence intended to substantiate their respective
submissions. Of this evidence the Court has taken cognizance.” Id. at 50-51, para. 102. See
generally id. at 33-50.

*2 Nicaragua Merits, 1986 IC] Rep. at 40, para. 62 (emphasis added).

 This comment was accurate as of the date of its publication (1983), although (as discussed
below) it has now been superseded by evidentiary developments in the Libya /Malta, Gulf of
Maine and Nicaragua (Merits) cases.

# S. ROSENNE, supra note 35, at 127-28.

% Certain German Interests in Polish Upper Silesia (Ger. v. Pol.) (Jurisdiction), 1925 PCI],
ser. A, No. 6 (Judgment of Aug. 25); (Merits), 1926 PCI]J, ser. A, No. 7 (Judgment of May 25).
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over a period of 3 days and were questioned by the agents and also by some
of the judges.?® The agents were also given opportunities later to comment
on the testimony.?” The Court in its decision on the merits made numerous
determinations of a highly technical nature based upon the documentary
and expert evidence that had been presented.”

In the Chorzéw Factory case (in the later phase of the Silesia litigations), the
Court ordered an expert inquiry so as to determine the compensation owing
for the damages suffered.*” This determination involved sophisticated fi-
nancial analysis of the value of the factory at the date of its expropriation,
and what the “financial results” and the present value would have been if
it had not been expropriated.’® Production of the testimony of witnesses
or experts was contemplated in one other proceeding before the Permanent
Court, but was aborted by the failure to call the witness in question.’®!

% One witness was not present in court in order to approve the record and “subsequently
the testimony of this witness was set aside.” M. HUDsSON, supra note 21, at 570 (referring to
1926 PCI], ser. E, No. 3, at 211).

71926 PCI], ser. C, No. 11, vol. 1 at 25-34; see M. HUDSON, supra note 21, §518, at 570.
The right to comment on the testimony is preserved under Article 48 of the present Rules; it
can be a highly important component of a party’s case. (As a prime example of this: applicants’
extensive and detailed comments on the massive South African evidence would probably have
been highly important in the South West Africa Cases (Second Phase), had the Court ever reached
the merits.)

* For example, the Court recognized that the testimony of the expert witnesses concerning
the relationship of the estates at the surface of the land to the subterranean mine workings
supported “the justice of the objections taken by the Applicant” and established the purposes
for which surface land had been purchased by the “mining undertaking.” 1926 PCI], ser. A,
No. 7, at 54-55. See further the documentary evidence of a letter, id. at 61. In addition, Poland
had contended “that ownership of the surface is not now absolutely necessary [to avoid subsid-
ence] . . . because modern technical knowledge has introduced processes which enable any
damage to the surface to be avoided.” Id. at 51. The Court heard technical evidence addressed
to this question and made a series of findings, both technical and general. Id. at 52-53.

% In the earlier stages of these German-Polish litigations of the 1920s, the Court had spe-
cifically invited “‘the Parties to furnish, at a public hearing, by whatever means they may think
fit, further information regarding the points reserved by the Court for this purpose.” Order
of Court of Mar. 22, 1926 PCI], ser. A, No. 7, at 96-97.

1% See Chorzéw Factory, Order of Sept. 13, 1928 PCIJ, ser. A, No. 17, at 99-103. In support
of its unsuccessful application for interim measures of protection in 1927, the German Gov-
ernment had introduced “the expert opinion of the American firm Lybrand, Ross Bros. and
Montgomery . . . [which had] carefully examined the books of the Bayerische and arrive[d]
at a conclusion of 65 million Reichsmarks.” Request for Interim Protection by the German
Government, 1927 PCIJ, ser. A, No. 12, at 7. This inquiry was discussed in the body of the
Court’s main opinion as being intended to “obtain further enlightenment in the matter” of
the damage and indemnity. Indemnity, 1928 PCI], ser. A, No. 17, at 4, 51-57. The Court
appointed chemical engineers (two Norwegian and one Swiss) as its experts for this purpose,
1928 PCI], ser. G, No. 16-11, at 12-13 (Order by the President of Oct. 16); and it accepted
the nomination of assessors by the parties, id. at 13-14 (Order by the President of Nov. 14).
However, a month later the case was settled, the German application was withdrawn and the
expert inquiry was therefore terminated, 1928 PCI], ser. A, Nos. 18/19, at 14-15 (Order by
the President of Dec. 15), together with the proceedings, 1929 PCI], ser. A, Nos. 18/19, at
11-13 (Order of May 25).

191 See Competence of the International Labour Organisation to Regulate, Incidentally, the
Personal Work of the Employer, 1926 PCI], ser. B, No. 13 (Advisory Opinion of July 23); and
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In addition, there were two instances before the Permanent Court when
the Court rejected (or declined to undertake) an expert inquiry or investi-
gation. In the first,'%% the Court reasoned that an inquiry into factual ques-
tions was not called for since its decision was to be limited to legal questions;
and in the second, it found no basis for conducting an inquiry into whether
a de facto monopoly in Congo River traffic had been established because
there would be no cause of action unless measures prohibiting competition
were also found to exist.!%®

Whereas the Silesia cases were the only real example of testimonial evi-
dence before the Permanent Court, the Corfu Channel case in 1949 and the
Nicaragua case in 1986 are the outstanding examples of the use of witnesses
and experts to arrive at a decision in the International Court. In Preak Vihear
the expert testimony was in essence superfluous to the decision of the Court,
which was reached on separate legal grounds; likewise, in South West Africa,
the 14 “witness-experts” produced by South Africa during more than 2
months might as well never have come to The Hague, since the decision of
the Court rendered any inquiry into the facts supererogatory. The massive
technical evidence presented in the three latest maritime delimitarion cases'®*
either neutralized itself because of its complexity'® or lack of distinctness, '°®
or was neutralized or rendered irrelevant for purposes of the decision by
the supervening continental shelf provisions of the United Nations Conven-
tion on the Law of the Sea.'”’ .

ser. E, No. 3, at 213, cited in M. HUDSON, supra note 21, §518, at 570 & n.76. Judge Hudson
also alludes to the incident in Menastery of Saint-Naoum in which a potential witness arrived at
The Hague too late to give his evidence and was thus excluded. “[L]ikewise, letters sent by
States’ representatives were returned to them.” Id., §520, at 572.

192 D. SANDIFER, supra note 25, at 334; Free Zones of Upper Savoy and the District of Gex
(Fr./Switz.), 1932 PCI], ser. A/B, No. 46, at 162 (Judgment of June 7) [hereinafter cited as
Free Zones]. Here the Special Agreement actually provided for a request to the Court “by
either Party to delegate one or three of its members for the purpose of conducting investigations
on the spot and of hearing the evidence of any interested persons.” 2 HUDSON REPORTS, supra
note 49, at 452 (1935).

'% Oscar Chinn (Belg./Gr. Brit.), 1934 PCI]J, ser. A/B, No. 63, at 84, 88 (Judgment of Dec,
12); 1934 PCI], ser. C, No. 75, at 214-20, 239-40; D. SANDIFER, supra note 25, at 334,

1% In Tunisia [ Libya Libya called one expert, a geomorphologist, who was cross-examined
very briefly by Tunisian counsel. However, the parties had brought “‘experts” (three for Tunisia
and two for Libya) into the role of pleading technical portions of the case in argument, who
were thus considered part of each delegation and not independent “experts” within the meaning
of the Rules (hence not subject to cross-examination). See 1982 ICJ REP. at 25, paras. 10-11.
In Gulf of Maine Canada called one expert, who was examined and cross-examined. 1984 1CJ
REp. at 9. In Libya [Malta three geological experts were called by Libya and two by Malta, and
three of them were extensively cross-examined. 1985 ICJ REP. at 17-18, para. 9.

1% See Tunisia/Libya, 1982 IGJ Re®. at 57, para. 66.

1% See Gulf of Maine, 1984 ICJ Rep. at 273-77, paras. 44-55, especially 45 and 55. The
United States had called an expert, id. at 256, para. 9, but his testimony was, in essence, dis-
regarded.

197 See Libya/Malta, 1985 ICJ REP. at 35~36, paras. 39 and 40; see also para. 41, at 36-37.
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The Corfu Channel case was therefore the first important case before the
present Court in which both witnesses and experts were used,'®® and in
which experts were called by the Court to provide detailed findings.'*® The
witnesses for the United Kingdom were naval officers who testified about
the damage to the British destroyers Saumurez and Volage and the nature,
age and probable source of the mines that would have done the damage.'°
Albania called army and navy officers to testify to the absence of mine-laying
activities.'" The direct and cross-examination of these witnesses and experts
was more extensive and detailed than ever before.''? Corfu Channel also
produced significant precedent concerning the “best evidence” rule as ap-
plied to documentary material,’'* as well as significant rulings concerning
the production of new documents,''* the value of hearsay evidence,''® and
the use of evidence obtained in violation of accepted customary international
law rules by “self-help” or direct intervention (in the context of a mine-
sweeping operation conducted shortly after the original incidents, by the
British Navy, in Albanian territorial waters without Albania’s consent).!!®

In addition, in Corfu Channel the Court requested an expert opinion and

1% Ten witnesses were called and heard: seven by the United Kingdom and three by Albania.
Albania also designated two experts. This took 3 weeks. Corfu Channel, 1949 ICJ Rep. at
7-8.

1% See generally D. SANDIFER, supra note 25, at 290-91; G. WHITE, THE UsE OF EXPERTS BY
INTERNATIONAL TRIBUNALS 130-31 (1965).

1% These were: Cmdr. Sworder, RNVR (witness and expert); former Lt.-Cmdr. Kovacic of
the Yugoslav Navy (witness); Capt. Selby, RN (witness); Cmdr. Paul, RN (witness); Lt.-Cmdr.
Lankester, RN (witness and expert); Cmdr. Mestre, French Navy (witness); and Cmdr. Whitford,
RN (witness and expert). 1949 ICJ REp. at 8. The Court indicated that it had “heard the
evidence of the witnesses and experts called by each of the Parties in reply to questions put to
them in examination and cross-examination on behalf of the Parties, and by the President on
behalf of the Court or by a Member of the Court.” Id. at 7.

111 Albania called Capt. Shtino and First Capt. Polena, Albanian Army, and the former Vice-
President of the Executive Committee of Saranda as witnesses, and a Bulgarian Navy Captain
and a French Rear Admiral as experts. Id. at 8.

17 One commentator has observed: “As a result of the Corfu Channel Case the Court appears
to have developed rudimentary but sound techniques for hearing testimony by witnesses. The
efficiency of examination of witnesses and the care in recording testimony is in marked contrast
to the first efforts in German Interests in Upper Silesia.” Alford, supra note 41, at 73-74.

1% 1949 IC] REP. at 17; see also D. SANDIFER, supra note 25, at 206.

114 1949 ICJ REP. at 8-9.

'* Concerning the statements attributed to third parties by Lt. -Cmdr. Kovacic, which “can
be regarded only as allegations falling short of conclusive evidence. A charge of such exceptional
gravity against a State would require a degree of certainty that has not been reached here.”

Id. at 17; see also D. SANDIFER, supra note 25, at 139-40.
e

This justification . . . was presented first as a new and special application of the theory
of intervention, by means of which the State intervening would secure possession of evidence
in the territory of another State, in order to submit it to an international tribunal and
thus facilitate its task.

The Court cannot accept such a line of defence.

1949 IC] REP. at 34-35; see also D. SANDIFER, supra note 25, at 114-15, 139-40.
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appointed a committee of experts to collect and evaluate complex evidence.'"”
The Court’s questions were answered in painstaking detail.''® The Court in
the subsequent phase of Corfu Channel obtained the opinion of two new
experts'!? about the accuracy of the British claims for the loss of the Saumurez
and the damage to the Volage; they arrived at a confirmatory figure quite
close to that offered by the United Kingdom in its submissions.'*"

In both the Temple of Preah Vihear and the South West Africa Cases, a wealth
of evidence was laid before the Court that it did not have to resolve. In the
Temple case, both Cambodia and Thailand presented detailed evidence of a
technical nature relating to whether the boundary line as drawn in the early
years of the century had been intended to follow (and whether it had suc-
ceeded in following) the line of the watershed in a mountainous part of the
frontier between the countries. The Court had to consider a variety of tech-
nical evidence concerning the location of the watershed referred to in the
original map drawn by the Mixed Commission of Delimitation between Indo-
China and Siam set up under the Treaty of February 13, 1904; it also had
to consider other evidence relating to the nature and purport cf that map
and other cartographic materials.'*' The Court in its decision clearly relied
on the diplomatic and historical record as showing a lack of protest to, and
acquiescence by Thailand in, the location of the boundary by the map ac-
companying the Boundary Treaty, which placed the Temple of Preah Vihear
in Cambodia. The Court thus held that since the location indicated in the
map had been accepted, it was unnecessary to examine the physical location
of the boundary as derived from the terms of the Treaty (i.e., the location
of the “watershed” line).'?* The intricate and technical questions of geog-

'17 1949 ICJ Rep. at 9. The experts were three naval officers from Norway, Sweden and
Holland. They proceeded immediately to the Corfu Strait and filed their response only 3 weeks
after their original appointment. For the Court’s questions and the experts’ answers, see Ann.
2 to the Judgment, id. at 142-51 (Experts’ Report of Jan. 8, 1949). This report was supplemented
by a second report requested at the public sitting of Jan. 17, 1949; two of the three experts
returned to the area of Sibenik in Yugoslavia and Saranda in Albania to answer further questions,
which they did in their report filed one month later. /d. at 152-62.

1% Commenting on one issue discussed by the experts, the Court stated: *"The Court cannot
fail to give great weight to the opinion of the Experts which examined the locality in a manner
giving every guarantee of correct and impartial information.” Id. at 21.

1% A Rear Admiral and the Director of Naval Construction of the Royal Netherlands Navy.
Assessment of Amount of Compensation, 1949 IC] Rep. 237, 238 (Order of Nov. 19) and 244,
247-50 (Judgment of Dec. 15).

120 The Experts’ Report of Dec. 1, 1949 was submitted as Annex 2 to the Judgment. 1949
IC] REP. at 258-60. Upon this report were based questions by Members of the Court, to which
the experts replied at a hearing 2 days later. Ann. 3, id. at 261-65. (The questions concerned
details of valuation, replacement value, value of stores and equipment, scrap value and depre-
ciation.)

'3 The Cambodian Government called a senior civil servant asa witness; the Thai Government
called the Dean of the International Training Center for Aerial Survey in Delft and the head
of its Geological Section as experts, and an engineer at the same institution as a witness and
expert. 1962 ICJ ReP. at 9. In addition, the Court viewed in private “a film ol the place in
dispute filed by Cambodia.” Id.

122 Id, at 32-34.
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raphy and geomorphology intended to support the description in the Treaty
were therefore never resolved by the Court since its legal determination in
the case made it unnecessary to reach those facts.'*

In the second phase of the South West Africa Cases, respondent South Africa
presented an extraordinary and unprecedentedly large number of witnesses,
almost all of whom were to testify to the “beneficial” effects of apartheid
on the inhabitants of South West Africa, which took more than fwo months.
However, essentially because the applicants chose to rest their case on the
legal principle that apartheid was per se impermissible and that its application
to South West Africa was therefore a fortiori a violation of the mandate, it
was necessary for South Africa, if it wished to bring these witnesses before
the Court, to have them qualified as other than witnesses as to questions of
fact (the applicants had asserted that no issues of “fact,” as distinguished
from “conclusions of law” based on facts, remained to be determined as
between the parties, and there was consequently no need for any “witnesses”
as such).

This led to lengthy, repetitive and vexing confrontations between the
applicants’ agent and counsel and the President of the Court, since a con-
troversy arose over the qualification of each witness (indeed, shortly to be
qualified in each instance as an “‘expert”’) and the point or points to which
his testimony or expertise was to be addressed in accordance with the Court’s
Rules. This exchange strongly resembled the battling involved in a municipal
voir dire.'** In the event, because of the manner in which the substantive
aspects of the case had by then evolved (primarily as a result of a major
amendment to the applicants’ submissions), many of South Africa’s witnesses-
experts were obliged to manifest their expertise concerning the “existence
or non-existence of an international norm or standard of non-discrimina-
tion.”'*® In the end, it was clear that the Court did not need to consider

128 “Given the grounds on which the Court bases its decision,” the Court stated, “it becomes
unnecessary to consider whether, at Preah Vihear, the line as mapped does in fact correspond
to the true watershed line in this vicinity, or did so correspond in 1904-1908, or, if not, how
the watershed line in fact runs.” Id. at 35. See further the description in D. SANDIFER, supra
note 25, at 35-36 and 338-40. Indeed, the major evidentiary significance of the Temple case
remains its emphatic reliance on maps as evidence in relation to written treaty provisions de-
scribing the same features—a proposition with which there was nevertheless strong dissent. See
Dissenting Opinions of Judges Sir Percy Spender and Moreno Quintana, 1962 ICJ Rep. at 101,
133-34, and 67, 70; and ¢f. the rule of Article 29 of the Treaty of Versailles (text to prevail
over maps) and discussion generally in D. SANDIFER, supra, at 232-33 and 237-38; see also
Frontier Land, 1959 IC] RePp. at 220; see generally Weissberg, supra note 81.

124 See Rules, Art. 57 et seq. See also D. SANDIFER, supra note 25, at 291-92, 309-12, and
espeaially 340-41; and the foreword by Judge Philip Jessup, stating: “Most of the evidence
received by the Court is documentary; the abundance of oral testimony by experts and witnesses
for the Respondent in the South-West Africa Cases led to some confusion and complications.” Id.
at x.

125 This ritual incantation preceded the testimony of each *‘witness-expert.” The witnesses-
experts made up an extraordinarily variegated company: the Commissioner-General for the
Northern Sotho; a professor of social philosophy at New York University; a professor of social
and cultural anthropology at the University of Port Elizabeth; a professor of geography at the
University of California; the editor of Die Burger in Cape Town; the Vice-Chairman of the
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whether the “facts” sought to be proven by the 14 witnesses-experts were
or were not established, since the ratio decidendi of the 1966 Judgment left
no room or necessity for an inquiry by the Court into the facts. The scope
of the testimony-expertise, however, was as broad as it was lengthy, and the
Court would have had its work cut out for it if it had not avoided the whole
issue on jurisdictional grounds.'?

After the South West Africa Cases, there was an evidentiary lacuna in the
Court’s activities of some 15 years. Although complex and difficult factual
questions were raised in the Fisheries Jurisdiction case, the issues were resolved
on the basis of documents (the Court relying on the provisions of Article 53
to reach its conclusion, as respondent failed to appear in the proceedings).’
In the Nuclear Tests Cases, the respondent state was also absent, but the
proceedings were effectively discontinued on the ground of mootness.'?®
This trend was reversed by the three maritime delimitation cases of the first
half of the 1980s: the Tunisia [ Libya case, the Gulf of Maine case and the
Libya  Malta case.

In Tunisia [ Libya the Court heard a variety of speeches by technical mem-
bers of each side’s delegation, and the testimony of one actual expert, a
geomorphologist. Conflicting opinions were advanced about one of the crit-
ical issues in the case—whether the continental shelf north of the Tunisia-
Libya boundary point at Ras Ajdir was more properly to be considered a
natural extension of the Tunisian landmass eastward or of the Libyan land-
mass northward. Each side argued that, in application of the dictum in the
North Sea Continental Shelf Cases,'® the continental shelf under examination
was “‘the [more] natural extension of [its] . . .land territory” into and under
the sea.

Synod of the Dutch Reformed Church of South Africa and the Vice-Chancellor of the University
of Stellenbosch; the head of the Department of Economics of the University of South Africa;
the Director of Bantu Development in South Africa; the Deputy-Secretary of the Department
of “Bantu Education”; the Rector of the University of Pretoria; the editor of the Allgemeine
Zeitung in Windhoek; an American Brigadier and Chief Historian of the U.S, Army; a former
professor of international relations at the University of London; and the Director of International
Political Studies at the Hoover Institution of Stanford University.

1% More properly, the Court would have had to determine whether there did “in fact” exist
a “norm or standard of non-discrimination.”

'*" Fisheries Jurisdiction (UK v. Ice.; FRG v. Ice.), Jurisdiction of the Court, 1973 ICJ Ree,
3, 49 (Judgments of Feb. 2); and Merits, 1974 IC] Rep. 3, 175 (Judgments of July 24).

'8 Nuclear Tests (Austl. v. Fr.; NZ v. Fr.), 1974 IC] Rep, 253, 457 (Judgmens of Dec. 20).
See the comment by Judge Jessup in his foreword to D. SANDIFER, supra note 25, at x:

The Court itself, in utilizing its right to find evidence not proffered by the Parties, went
to curious lengths in the Nuclear Test Cases, which were decided as recently as December
20, 1974. The Court, sua sponte, took cognizance of statements by French officials as
reported in the press and elsewhere but not laid before the Court by the Parties. It must
be noted that France refused to appear or to participate in the oral proceedings.
12 North Sea Continental Shelf Cases (FRG/Den.; FRG/Neth.), 1969 ICJ Rep, 3, 31, para,
43 (Judgment of Feb. 20).
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To this end, the parties produced extensive and hotly contested evidence
relating to geomorphology, geology and geography. A film was produced
by Tunisia and shown to the Court, reminiscent of the film shown in the
course of the Temple case.'® Maps of great complexity and, in some cases,
of antiquity were reproduced in the documents and laid before the Court.
Bathymetric studies converted into computerized “block diagrams” formed
part of the parties’ written pleadings and documentary production. The
testimony of the one actual expert was also subject to brief and somewhat
desultory cross-examination by the other party. For all this effort, which
consumed a large part of the pleadings and concerns of each side, the Court
essentially found no convincing evidence militating in either direction and
decided the case in that particular area of the delimitation on a form of
attributed acquiescence by the parties in the line where their concessions
met and overlapped.'*! :

In the Gulf of Maine case, a great deal of documentary evidence was again
laid before the Chamber relating to geology, geomorphology and geography.
In addition, because the Special Agreement required the Chamber to find
a “single maritime boundary” for purposes of both continental shelf ex-
ploitation and fishing, an enormous amount of highly technical evidence
was offered about fish and shelf species: their ecological zones, habits,
spawning grounds and feeding patterns. (There was also considerable dis-
cussion of the showing of a film by Canada, although ultimately it was not
presented.) However, the Chamber did not find that any of this technical
evidence was relevant or determinative; instead, it based its opinion primarily
on a geographical solution and essentially ignored the factual controversies
concerning aspects other than geography.** It should further be noted that
in the Gulf of Maine case the Chamber listened to an expert of the parties
and also appointed its own expert to assist in preparing the line.'*

By the time the Court came to consider the Libya / Malta case, the principles
of customary law largely expressed in the UN Convention on the Law of
the Sea became in large measure the law of the case. The extensive and
weighty evidence advanced by Libya, striving to prove that a fundamental
geological /geomorphological discontinuity of such significant proportions
existed that it should be considered as a division between two shelves or two
areas of shelf, was totally disregarded by the Court; it again favored a wholly
geographical solution—albeit this time more openly grounded on the law
as reflected in the 1982 Convention.’* Malta’s case was based more on
geography and in fact relied on relatively strict equidistance; nevertheless,
it produced a rebuttal expert whose testimony was designed to disprove
Libya's contention that there was a “fundamental discontinuity” in the shelf

139 See note 121 supra.

1*! See Tunisia/Libya, 1982 IC] Rp. at 117-18; and note 85 supra.

32 See Gulf of Maine, 1984 IC] REp. at 273-78.

1% Id. at 256 and 265 (referring to the Order of Mar. 30, 1984).

1*¢ Libya/Malta, 1985 ICJ REp. at 29-38, paras. 26-44 (especially paras. 35-41, at 34-37).
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between them. Libya had produced several experts to substantiate this claim
and had also developed a three-dimensional computerized model of the sea
floor, which was used as a demonstrative aid.'®®

The Nicaragua case comes closest to the Corfu Channel case in number of
witnesses and scope of testimony.'?® There were five witnesses before the
Court, and no experts.’*” Owing to the absence of the United States from
this phase of the proceedings, it was not possible to refine the testimony of
the witnesses or for the Court to benefit from even the rudimentary form
of cross-examination that had taken place in earlier cases. However, the
Court and the judges tried to fill the gap:

Questions were put by Members of the Court to the witnesses, as well
as to the Agent and counsel of Nicaragua, and replies were given either
orally at the hearing or subsequently in writing. On 14 October 1985
the Court re ueste% Nicaragua to make available certain further in-
formation and documents, and one Member of the Court put a question
to Nicaragua.'®®

The Court was thus obliged to sift through the testimony presented and to
do more than its usual share of balancing probabilities and excluding insuf-
ficient proofs.’*® The Court also took pains—particularly since it was pro-
ceeding in the absence of the respondent—to consider the likelihood of any
general a priori tilt or bias in the evidence that it heard.'*

13% By the end of the Libya / Malta case, the following pattern had developed: ari expert would
give his testimony in the form of a rehearsed statement that was in “response” to prearranged
questions by counsel. This technique managed to convey the feel of “live” testimony on direct
examination without many of its accompanying risks; of course, it was still open to cross-ex-
amination.

1% See notes 108-120 supra and accompanying text.

17 “The following witnesses were called by Nicaragua and gave evidence: Commander Luis
Carri6n, Vice-Minister of the Interior of Nicaragua . . . ; Dr. David MacMichael, a former
officer of the United States Central Intelligence Agency . . .; Professor Michael John Glennon
-« . ; Father Jean Loison . . . ; [and] Mr. William Huper, Minister of Finance of Nicaragua.
-+ . " Nicaragua Merits, 1986 ICJ REP. at 18, para. 13.

138 Id,

132 This was done, for example, with the evidence of Mr. MacMichael relating to support of
the Salvadoran insurgency by Nicaragua in 1981:

In short, the Court notes that the evidence of a witness called by Nicaragua in order to

- negate the allegation of the United States that the Government of Nicaragua had been
engaged in the supply of arms to the armed opposition in El Salvader only partly contra-
dicted that allegation.

Id. at 7475, para. 135.
140
The Court has had to attach considerable significance to the declarations made by the
responsible authorities of the States concerned in view of the difficulties which it has had
to face in determining the facts. Nevertheless, the Court was still bound to subject these
declarations to the necessary critical scrutiny. A distinctive feature of the present case was
that two of the witnesses called to give oral evidence on behalf of Nicaragua were members
of the Nicaraguan Government, the Vice-Minister of the Interior (Commander Carri6n),
and the Minister of Finance (Mr. Huper). The Vice-Minister of the Interior was also the
author of one of the two declarations annexed to the Nicaraguan Memorial on the merits,
the author of the other being the Minister for Foreign Affairs. On the United States side,
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Expert Inquiry: Inspection

The Court appointed its own experts in two of the cases under discussion:
Chorzow and Corfu.'*' The matters resolved by the experts in these cases
were intricate and demanding of a high degree of technical competence. In
a paragraph of the Nicaragua decision, the Court detoured briefly to raise
the possibility of appointing an individual or body to conduct an inquiry in
the way this had been done in the Corfu Channel case; the Court also indicated
that “‘such a body could be a group of judges selected from among those
sitting in the case.” The Court then continued:

In the present case, however, [it] felt it was unlikely that an enquiry of
this kind would be practical or desirable, particularry since such a body,
if it was properly to perform its task, might have found it necessary to
go not only to the applicant State, but also to several other neighbouring
countries, and even to the respondent State, which had refused to ap-
pear before the Court."*?

Supposition appears to be justified that this matter was discussed at some
length within the Court, but that it was resolved with appropriate caution
in view particularly of the U.S. nonappearance in the merits phase.'*

In one instance before the Permanent Court, the special agreement be-
tween the parties actually provided for a delegation of one or more judges
at a party’s request ‘“‘to conduct investigations on the spot,”'** although such
a request was not in fact acceded to by the Court.'** Of the sole instance
where the Court exercised its inspection powers, Judge Hudson commented:

an affidavit was filed sworn by the Secretary of State. These declarations at ministerial
level on each side were irreconcilable as to their statement of certain facts.

Id. at 42-43, para. 69. Buf see Judge Schwebel's dissenting opinion, id. at 277, para. 27, for an
important qualification:

[T]here can be no equation between governmental statements made in this Court and govern-
mental statements made outside of it. . . . Deliberate misrepresentations by the representatives
of a government Party . . . cannot be accepted because they undermine the essence of
the judicial function. This is particularly true where, as here, such misrepresentations are
of facts that arguably are essential, and incontestably are material, to the Court’s Judgment
[emphasis added].

! The Chamber’s “'technical expert" appointed in Gulf of Maine had a different and more
limited capacity, and is therefore not being discussed under this head. See 1984 IC] REp. at
256, para. 8 (and, for his technical report, id. at 347-52).

"2 Nicaragua Merits, 1986 ICJ REp. at 40, para. 61.

14* These difficulties are surely reminiscent of those raised during consideration of the “‘safari
proposal" in South West Africa (Second Phase); see D. SANDIFER, supra note 25, at 346-48. See
particularly, however, Judge Schwebel's endorsement of a fact-finding inquiry in “Nicaragua,
the United States, El Salvador, Honduras, Costa Rica, Guatemala and Cuba, an enquiry which
could have sought access to probative data which certain governments claimed to possess, and
which could have examined knowledgeable persons who were unable or unwilling otherwise
to appear before the Court.” 1986 ICJ] Rep. at 322, para. 132.

144 Free Zones, 1932 PCIJ, ser. C, No. 17-1, at 493; 2 HUDSON REPORTS, supra note 49, at
510. See D. SANDIFER, supra note 25, at 345 n. 211; and M. HUDSON, supra note 21, at 566.

"* Free Zones, 1932 PCI]J, ser. A/B, No. 46, at 162-63; M. HUDSON, supra note 21, at 566.
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In the Meuse Case, after the Netherlands agent had completed his first
oral argument, the Belgian agent suggested that the Court should make
a descente sur les lieux to enable the judges to see the canals, waterways
and installations involved in the proceedings; the suggestion was viewed
not as an offer to present evidence, but as an invitation to the Court
to procure its own information for a better understanding of the case.'*®

In a later instance (the second phase of the South West Africa Cases), the
South African Government invited the Court (‘‘or a committee thereof”)
to undertake a visit (in the form of an “inspection”) to the then Mandated
Territory of South West Africa, together with the territories of the applicant
states Ethiopia and Liberia and several other independent African states.
Following extensive argument during the oral proceedings, this proposal
was rejected by the Court.'*” The issue was clouded enough at the time
because of the ambiguous terms of reference of this request and the complex
litigation issues surrounding it. It has not benefited from subsequent attempts
at clarification by commentators.’*® One element stands out clearly, however:
the South African proposal did not envisage the actual taking of testimony
or gathering of other evidence, and so the “inspection”—had it taken
place—would have been somewhat similar to the precedent of the
Meuse case.'*®

WHEN EVIDENCE IS NOT PRODUCED

Nonappearance
In the Nicaragua case, the Court recognized that

the failure of the respondent State to appear in the merits phase of
these proceedings has resulted in two particular disadvantages. First,
the absence of the United States meant that the evidence of the witnesses
presented by the Applicant at the hearings was not tested by cross-
examination; however, those witnesses were subjected to extensive
questioning from the bench. Secondly, the Respondent did not itself
present any witnesses of its own. This latter disadvantage merely rep-
resents one aspect, and a relatively secondary one, of the more general
disadvantage caused by the non-appearance of the Respondent. !>

148 M. HUDSON, supra note 21, at 566-67. Sandifer adds: *“What use, if any, the Court may
have made of the information thus gained is not indicated in its Judgment.” D. S/ANDIFER, supra
note 25, at 345.

17 1965 IC] ReP. 9 (Order of Nov. 29). “The surprising aspect of [the divided vote of 8 to
6 in the Order of Nov. 29, 1965 on the visit to South West Africa] is the number of Judges
who thought the Court should undertake the inspection.” D. SANDIFER, supra note 25, at 348.

8 See, eg., S. SLONIM, SOUTH WEST AFRICA AND THE UNITED NATIONS: AN INTERNATIONAL
MANDATEIN DisPUTE 244-49 (1973); and T. D. GILL, SOUTH WEST AFRICA AND THE SACRED
TRUST 1919-1972, at 61-63 (1984). See also D. SANDIFER, supra note 25, at 345-48, and
review thereof by the present writer in 71 AJIL 155, especially at 158 (1977).

14 Nevertheless, in the extensive argument on this question, no doubt was expressed as to
the powers of the Court to take testimony should it deem it appropriate in the ontext of the
litigation. See the discussion supra, text at notes 108-120, of the extraordinarily detailed work
accomplished by the Court’s own experts in the Corfu Channel case.

150 1986 ICJ RE®. at 42, para. 67.
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The Court’s sensitivity to factual issues and ability to deal with them has
in fact been sharpened, and not blunted, by the increasing incidence and
popularity of what has been termed the “no-appearance technique” of liti-
gation.'®! In cases of deliberate nonappearance, where the Court is burdened
with the statutory duty of satisfying itself “not only that it has jurisdiction
inaccordance with Articles 36 and 37, but also that the claim is well founded
in fact and law,”'*? considerable care must be exercised in determining any
facts presented unilaterally by the appearing party but considered indis-
pensable to the decision. Indeed, this is precisely what occurred in the merits
phase of the Nicaragua case: more directly than any other decision of the
Court, the Nicaragua decision treats the relationship between the Court’s
ability to find evidence satisfactorily and the dilemma presented by Article
53. *“One of the Court’s chief difficulties in the present case,” said the Court,
“has been the determination of the facts relevant to the dispute.”'*® Possibly
just because of this problem, the merits phase of the Nicaragua case is easily
the most significant judgment rendered by the Court in the matter of evi-
dence since Corfu Channel. Paragraphs 57 through 171—or some 55 pages—
of the Judgment concern the finding of facts.'**

Use of circumstantial evidence and inference increases in inverse pro-
portion to the quantity of other evidence available. “The necessity to admit
circumstantial evidence derives from the rule of substantive law that a State
on whose territory an act contrary to international law has occurred may be
called upon to give an explanation.”’®® This is only logical. The sovereignty
of each state is absolute over its territory; a party to litigation before the
Court can therefore exercise unfettered ability to prevent discovery and
determination of essential facts. The Corfu Channel case exemplified a cogent
solution to this problem: in the absence of any forthcoming explanation,
Albania was in essence held liable on the basis of the circumstantial evidence

'*! See Fitzmaurice, The Problem of the ‘Non-Appearing’ Defendant Government, 51 BRIT. Y.B.
INT'L L. 89 (1980); see also G. GUYOMAR, LE DEFAUT DES PARTIES A UN DIFFEREND DEVANT
LES JURIDICTIONS INTERNATIONALES (1960); Sinclair, Some Procedural Aspects of Recent International
Litigation, 30 INT'L & CoMp. L.Q. 338 (1981); J. ELKIND, NON-APPEARANCE BEFORE THE IN-
TERNATIONAL COURT OF JUSTICE (1984); and H. THIRLWAY, NON-APPEARANCE BEFORE THE
INTERNATIONAL COURT OF JUSTICE (1985).

% 1G] Statute, Art. 53, para. 2. The Court has now stated:

The use of the term “satisfy itself”” in the English text of the Statute (and in the French
text the term “s'assurer”) implies that the Court must attain the same degree of certainty
as in any other case that the claim of the party appearing is sound in law, and, so far as the
nature of the case permits, that the facts on which it is based are supported by convincing evidence.

Nicaragua Merits, 1986 IC] Rep. at 24, para. 29 (emphasis added).

1%% 1986 IC] REP. at 38, para. 57. In paragraph 30 of the Judgment, the Court stated that
it “cannot by its own enquiries entirely make up for the absence of one of the Parties; that
absence, in a case of this kind involving extensive questions of fact, must necessarily limit the
extent to which the Court is informed of the facts.” Id. at 25.

154 See, e.g., para. 126, id. at 70: *“The Court has therefore to ascertain, so far as possible, the
facts on which this claim [of collective self-defense against Nicaraguan aggression] is or may be
based, in order to determine whether collective self-defence constitutes a justification of the
activities of the United States here complained of.”

135 2 S. ROSENNE, supra note 30, at 582.
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of the finding of mines in its territorial waters when it must or should have
been aware of their actual laying—if not by Albania itself, then by Yugo-
slavia.’®®

Significantly, if a state pleads the secrecy or unavailability of evidence
requested by another state, the Court is quite prepared to exercise its in-
ferential or deductive approach in arriving at a conclusion independent of
that plea of secrecy. In the Nicaragua case—where, of course, the respondent
did not appear on the merits—the question of “intelligence information”
did not arise directly, but rather on a collateral matter (regarding which
certain other facts had not been disclosed because their production would
allegedly have compromised intelligence sources).'®’ It is hard to imagine,
however, that the Court will generally give so uncharacteristically broad a
benefit of the doubt to a nonproducing state that its asserted conclusions
about such evidence will be accepted without more. The Court’s practice
willin fact continue to be to disregard any assertions unsupported by evidence
actually produced; the Court will still have “no means of assessing the reality
or cogency of the undivulged evidence which the [nonproducing state] claimed
to possess.”'*® Why contrary evidence is not being produced is not deter-
minative; what is critical is that it has not indeed been produced, and thus
the evidence of the applicant has not been controverted.

Nonproduction by reason of territorial sovereignty will result in the same
response as nonproduction by reason of a form of executive privilege relating
to intelligence material. In essence, this response merely extends the sensible
principle expressed in the Corfu Channel case:

[The fact of this exclusive territorial control exercised by a State within
its frontiers has a bearing upon the methods of proof available to es-
tablish the knowledge of that State as to such events. By reason of this
exclusive control, the other State, the victim of a breach of international
law, is often unable to furnish direct proof of facts Eiving rise to re-
sponsibility. Such a State should be allowed a more liberal recourse to
inferences of fact and circumstantial evidence. This indirect evidence
isadmitted in all systems of law, and its use is recognized by international
decisions.®*

It is therefore not only because of the Court’s inability to compel eviden-
tiary production that it has relied heavily on the strict application of the
doctrine of the burden of proof and the acceptance of circumstantial evi-

156 1949 ICJ REP. at 18; see also 2 S. ROSENNE, supra note 30, at 582. He notes the cautionary
words of the Court: “Here the Court uttered its word of caution, saying: “The proof may be
drawn from inferences of fact, provided that they leave no room for reasonable cdoubt’ (italics
in original . . .)." /d.

157 In the controversy surrounding the Nicaragua case and the withdrawal of the United
States, it has been stressed that much of the evidence that the United States would have been
required to produce was of a sensitive “intelligence” nature, and that its production would

- imperil the intelligence sources involved and thus be adverse to U.S. national security interests.
From this, a logically circular conclusion is advanced: i.e., that the existence of rhis dilemma
proves that the Court was never intended to have jurisdiction over “'national security" matters
of this type, in the first instance.

158 Nicaragua Merits, 1986 ICJ REP. at 84, para. 155 (emphasis added).

159 1949 ICJ Rep. at 18.
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dence; it is also because of the situation generally produced by any form of
nonproduction, noncooperation and nonappearance. There is a strong an-
alytic similarity between instances where evidence is not produced because
it is claimed to be derived from sensitive intelligence sources, and instances
where evidence is not produced because one party is absent from the pro-
ceedings and the Court is proceeding under Article 53. It is particularly in
the latter cases that a hierarchy of levels of proof can be most clearly visu-
alized; the Court has to be clear at each step as to why it is considering a
given conclusion to be “well founded in fact.””'®?

Inference

Traditionally, the Court has operated in important areas of factual con-
clusions by an informed process of inference. The inferential method may
be “negative,” in that it seeks to conclude about a state of affairs because
of a failure to deny or rebut it. Thus, what is not denied may well be accepted:
for example, overflights by U.S. military aircraft in the Nicaragua case.'®!
What is asserted, but only partially contradicted, may be found to be partially
valid: for example, the partial negation of the U.S. allegation that Nicaragua
had been supplying arms to the Salvadoran opposition,'®* and the partial
rebuttal of allegations concerning border incidents involving Honduras and
Costa Rica.'®® A more sophisticated variation on the Court’s use of inference
is exemplified by the significant conclusion drawn in the Nicaragua case that
the United States could not have considered Nicaragua to have been engaged
in an “armed attack” properly giving rise to the collective right of self-
defense because the United States had not complied with the requirements
of Article 51 governing the exercise of such a right.'* A similar inference
was applied to El Salvador.'®®

!% The hierarchy appears to be substantially as follows: (1) uncontrovertible matters of public
knowledge (matters that are notorious or universally known) as to which the Court can in effect
take “‘judicial notice”; (2) statements made by high officials of the government(s) concerned
“*against interest” in the context of the case at hand, from which inferences can be drawn or
which, taken at face value, confirm the state’s responsibility for subsequent events presumed
to be the reasonably likely consequence of the intention imparted by the statement; and (3)
press statements of facts against the interest of the state concerned, which are not controverted
or denied by responsible officials.

151 1986 IC] REP. at 51-53, paras. 87-91.

152 Id. at 7475, para. 135. But see on this point Judge Schwebel, id. at 329-30, paras. 150
51.

'%* Judgment, id. at 87, para. 163.

164

At no time, up to the present, has the United States Government addressed to the Security

Council, in connection with the matters the subject of the present case, the report which is

required by Article 51 of the United Nations Charter in respect of measures which a State belicves

itself bound to take when it exercises the right of individual or collective self-defence. . . . [T]his
conduct of the United States hardly conforms with the latter’s avowed conviction that it
was acting in the context of collective self-defence as consecrated by Article 51 of the

Charter.

Id. at 121, para. 235 (emphasis added).
185

The States concerned did not behave as though there were an armed attack at the time when the
activities attributed by the United States to Nicaragua, without actually constituting an
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The inferential process may also be “affirmative”’; it may engage the re-
sponsibility of a state on the presumption that the state must have intended
the likely or reasonably foreseeable consequences of an earlier statement or
action. Thus, in the Nicaragua case the responsibility of the United States
was determined (via the Central Intelligence Agency) in respect of the pub-
lication and dissemination of a manual on psychological operations: “The
publication and dissemination of a manual in fact containing the advice
quoted above must therefore be regarded as an encouragement, which was
likely to be effective, to commit acts contrary to general principles of inter-
national humanitarian law reflected in treaties.”'®® A broader example of
this process relates to the question whether U.S. support of the “contras”
constituted a violation of the principle of nonintervention:

Even if it be accepted, for the sake of argument, that the objective of
the United States in assisting the contras was solely to interdict the
supply of arms to the armed opposition in El Salvador, it strains belief
to suppose that a body formed in armed opposition to the Government of Nic-
aragua, and calling itself the “Nicaraguan Democratic Force”, intended only
to check Nicaraguan interference in El Salvador and did not intend to achieve
violent change of government in Nicaragua.'®”

The Court further adopted the inferential approach in the Nicaragua case
in dealing with the question of the supply of weapons from Nicaragua to El
Salvador, which involved the alleged failure of the United States in 1981
““to provide the Nicaraguan authorities, as it had on previous occasions, with
the specific information and details that would have enabled them to call a
halt to it.””*®® The Court said that “if this evidence really existed, the United
States could be expected to have taken advantage of it in order to forestall
or disrupt the traffic observed”;'®® and continued:

attack, were nevertheless the most accentuated; they did so behave only at a time when
these facts fell furthest short of what would be required for the Court to take the view
that an armed attack existed on the part of Nicaragua against El Salvador.

Id. at 122, para. 236 (emphasis added).
166 Id, at 130, para. 256. The key fact upon which the inference was grounded was the finding
by the Court

that at the relevant time those responsible for the issue of the manual were aware of, at
the least, allegations that the behaviour of the contras in the field was not consistent with
humanitarian law; it was in fact even claimed by the CIA that the purpose of the manual
was to “‘moderate” such behaviour.

Id. (The ninth paragraph of the dispositif related to this claim; it is notable that Judge Schwebel
of the United States voted in favor of it.)

167 Id. at 124, para. 241 (emphasis added).

188 14, at 84, para. 155. “Since the Government of the United States has justified its refusal
by claiming that any disclosure would jeopardize its sources of information, the Court has no
means of assessing the reality or cogency of the undivulged evidence which the United States
claimed to possess.” Id.

199 Id. at 84, para. 156 (emphasis added). “[I]t could presumably for example arrange for
the deployment of a strong patrol force in El Salvador and Honduras, along the frontiers of
these States with Nicaragua.” Id.
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If, on the other hand, this evidence does not exist, that . . . implies that the
arms traffic is so insignificant and casual that it escapes detection even by
the sophisticated techniques employed for the purpose, and that, a
fortiori, it could also have been carried on unbeknown to the Govern-
ment of Nicaragua, as that Government claims. These two conclusions
mutually support each other.'”®

In general, the Court tried to take considerable care in balancing the
evidence that had come before it, necessarily mostly from one side, and in
utilizing its traditional process of inference and deduction to find the facts
upon which the legal findings would be based. It used such a “balancing
process’ in Nicaragua, for example, in connection with the flow of arms to
El Salvador between 1979 and 1981.""" Since Nicaragua was the applicant
and the United States had failed to appear on the merits (and had therefore
filed no counterclaim), there was naturally more evidence “balanced up”
adverse to the United States than there was adverse to Nicaragua.'™ Another
example is found in the progression of conclusions leading up to the signif-
icant holding in the case that “it is established that the contra force has, at
least at one period, been so dependent on the United States that it could
not conduct its crucial or most significant military and paramilitary activities
without the multi-faceted support of the United States.”!”®

179 I4. at 84~85, para. 156 (emphasis added).

1
On the basis of the foregoing, the Court is satisfied that, between July 1979, the date of
the fall of the Somoza régime in Nicaragua, and the early months of 1981, an intermittent
flow of arms was routed via the territory of Nicaragua to the armed opposition in El
Salvador. On the other hand, the evidence is insufficient to satisfy the Court that, since the
early months of 1981, assistance has continued to reach the Salvadorian armed opposition
from the territory of Nicaragua on any significant scale, or that the Government of Nic-
aragua was responsible for any flow of arms at either period.

Id. at 86, para. 160 (emphasis added).
12 But see the Dissenting Opinion of Judge Schwebel:

The facts are in fundamental controversy. I find the Court’s statement of the facts to be
inadequate, in that it sufficiently sets out the facts which have led it to reach conclusions
of law adverse to the United States, while it insufficiently sets out the facts which should
have led it to reach conclusions of law adverse to Nicaragua.

Id. at 266-67, para. 2. And: “the Court, partially because of its misapplication of the rules of
evidence which it has articulated for this case, has even failed adequately to recognize and
appraise the facts which do appear in the record of the proceedings and in this dissenting
opinion.” Id. at 296, para. 75. See also, in the context of official statements: “It is the fact that
these rules of evidence when applied will cut in favour of a government of the nature of that
of the Government of Nicaragua and against a government of the nature of that of the Gov-
ernment of the United States.” Id. at 324, para. 139. (See also Dissenting Opinion of Judge
Oda, id. at 212, 24344, paras. 64, 65.)

17 Id. at 63, para. 111, The Court held that it “‘is not satisfied that all the operations Jaunched
by the contra force, at every stage of the conflict, reflected strategy and tactics wholly devised
by the United States. However, . . . support of the United States authorities for the activities
of the contras took various forms over the years. . ." (id. at 61, para. 106). Thus, “the Court
has not been able to satisfy itself that the respondent State ‘created’ the eontra force in Nicaragua™
(1d. at 61, para. 108), but “[o]n the other hand, the Court holds it established that the United
States authorities largely financed, trained, equipped, armed and organized the FDN" (id. at
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One observation about the Nicaragua case is necessary at this stage. There
will doubtless be substantial critical comment about the Court’s method:
about what will be termed the use of bold inferences and heroic assumptions
in Nicaragua’s favor, where (it will be alleged) such assumptions and infer-
ences were not justified by the “actual” situation.'” Yet this article cannot
purport to be a considered evaluation of the accuracy or correctness of the
Court’s findings in Nicaragua; it can only report the Court’s method, as
chronicled somewhat laboriously by the Court itself.

Three points, however, should be specifically emphasized. First: not all
the favorable inferences were made in favor of Nicaragua; some were fa-
vorable to the United States and contrary to Nicaragua. Second: it would be
a bad mistake to evaluate the decision in the Nicaragua case without rec-
ognizing that it also represents the most dramatic and serious instance of
nonappearance (or disappearance) of a party ever to confront the Court,
and to forget the overall implications of the Court’s duty to proceed under
Article 53 in such a complex factual case.

The third point flows directly from the second: what other result could really
have been anticipated, once the United States had deliberately chosen to dissociate
itself from the merits of the case? Even if the Court’s decision on the merits may
be open to criticism, was the Court not—in essence—forced into an im-
possible corner by the respondent’s absence from the proceedings?'”®

Admissions

In the Nicaragua case, the Court, forced as it was to evaluate matters
without the respondent’s advancing opposing evidence or cross-examining
the applicant’s witnesses, arrived at a process of taking at face value the
public statements of high officials when those statements were arguably made
against the legal interest of the state in whose government the officials served.
This was mainly applied, but was not limited to, the respondent United
States; it was also applied to Nicaraguan officials. In the early part of the
decision, the Court stated:

The material before the Court also includes statements by represen-
tatives of States, sometimes at the highest political level. Some of these
statements were made before official organs of the State or of an in-
ternational or regional organization, and appear in the official records

62, para. 108) even though “there is no clear evidence of the United States having actually
exercised such a degree of control in all fields as to justify treating the contras as acting on its
behalf” (id. at 62, para. 109). The Court said it had insufficient evidence to reach a finding
on whether the U.S. Government ever “devised the strategy and directed the tactics of the
contras . . . . Itisa fortiori unable to determine that the contra force may be equated for legal
purposes with the forces of the United States” (id. at 6263, para. 110).

17 See, e.g., quotations from Dissenting Opinion of Judge Schwebel, supra note 172, and
further at 1986 ICJ Rep. at 331, para. 153; and Dissenting Opinion of Judge Oda, id. at 243~
44, para. 64.

17 See, .g., quotations from Dissenting Opinion of Judge Sir Robert Jennings. text at notes
13 and 14 supra, and discussion, text at notes 13-16 supra.
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of those bodies. Others, made during press conferences or interviews,
were reported by the local or international press. The Court takes the
view that statements of this kind, emanating from high-ranking official
political figures, sometimes indeed of the highest rank, are of particular
probative value when they acknowledge facts or conduct unfavourable
to the State represented by the person who made them. They may then
be construed as a form of admission.'™

This method was applied to statements made by President Reagan'’’” and
by Secretary of State Shultz,'”® for the United States; and by President
Ortega,'” for Nicaragua. In addition, the quotation (by the press) of “United
States administration sources” assisted in establishing the Court’s conclusions
that the United States was responsible for mining the Nicaraguan harbors'®
and, among other similar facts, that the CIA was responsible for production
of a psychological warfare manual.’®! The Court, however, was at evident
pains to point out the limitations when the public statements of high officials
were not ‘“‘against the interest” of the state concerned but, rather, in its
favor.'®? The Court commented on these “declarations at ministerial level”
as follows:

17 1986 IC] ReP. at 41, para. 64 (emphasis added).

177 A refusal to comment was treated as an admission, id. at 49, para. 83. Presidential statements
were also used in a corroborative sense, id. at 47, para. 78 (citing a televised interview stating:
“Those were homemade mines. . . planted in those harbors. . . by the Nicaraguan rebels”),
leading to the conclusion, id. at 48, para. 80 (“the Court finds it established that . . . the
President of the United States authorized a United States government agency to lay mines in
Nicaraguan ports”).

178 Id. at 71~73, paras. 128 and 131. In considering Nicaragua’s conduct in relation to Hon-
duras and Costa Rica, the Court examined “only the allegations of direct cross-border attacks,
since the affidavit of Mr. Shultz claims only that there was support by the provision of arms
and supplies for military and paramilitary activities ‘on a smaller scale’ in those countries than
in El Salvador.” Id. at 73, para. 131.

79 Id. at 79-82, paras. 144-151, citing an interview of President Ortega published in the
New York Times Magazine, id. at 79, para. 144; and a New York Times report that he had stated
that measures were being taken to prevent further use of an airstrip in Nicaragua for certain
purposes, id. at 82, para. 151 (“This, in the Court’s opinion, is an admission of certain facts,
such as the existence of an airstrip designed to handle small aircraft, probably for the transport
of weapons, the likely destination being El Salvador, even if the Court has not received concrete
proof of such transport™).

%0 [d. at 50, para. 86. See also id. at 47, para. 78 (“*According to press reports quoting sources
in the United States administration, the laying of mines was effected from speed boats, not by
members of the ARDE or FDN, but by the ‘UCLAs ).

"1 *“According to the press, CIA officials presented to the Intelligence Committee in 1984
evidence of [terrorist behavior or atrocities] . . . and stated that this was the reason why the
manual was prepared, it being intended to ‘moderate the rebels’ behaviour’.” The Court found
confirmation of this report in “the finding of the Intelligence Committee that “The original
purpose of the manual was to provide training to moderate FDN behaviour in the field’.” Id.
at 68, para. 121.

182

However, it is natural also that the Court should treat such statements [made by high
officials of the states concerned] with caution, whether the official statement was made by
an authority of the Respondent or of the Applicant. Neither Article 53 of the Statute,
nor any other ground, could justify a selective approach, which would have undermined
the consistency of the Court's methods and its elementary duty to ensure equality between
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[TThis evidence is of such a nature as to be placed in a special category.
In the general practice of courts, two forms of testimony which are
regarded as prima facie of superior credibility are, first the evidence
of a disinterested witness—one who is not a party to the dproceedings
and stands to gain or lose nothing from its outcome—and secondly so
much of the evidence of a party as is against its own interest.'®®

From this, the Court proceeded to take the unfavorable evidence as probative,
but in general to reject the favorable evidence as not being disinterested or

veracious:
The Court. . .can certainly retain such E'arts of the evidence given
by Ministers, orally or in writing, as may be regarded as contrary to

the interests or contentions of the State to which the witness owes
allegiance, or as relating to matters not controverted. For the rest,
while in no wa¥l impugning the honour or veracity of the Ministers of
either Party who have given evidence, the Court considers that the
special circumstances of this case require it to treat such evidence with
great reserve.'®*

There must, however, be limits on the Court’s freedom to find facts by
way of admission. For example, the Court was not prepared to accept that
the assertion by the United States of the right of collective self-defense was
tantamount to ““ ‘a major admission of direct and substantial United States
involvement in the military and paramilitary operations’ directed against
Nicaragua.”'®® Acknowledging that “[t]his reasoning would do away with
any difficulty in establishing the facts, which would have been the subject of
an implicit overall admission by the United States, simply through its attempt
to justify them by the right of self-defence,” the Court continued by stating
that “in the present case the United States has not listed the facts or described
the measures which it claims to have taken in self-defence; nor has it taken
the stand that it is responsible for all the activities of which Nicaragua accuses
it but such activities were justified by the right of self-defence.”'®® The Court

the Parties. The Court must take account of the manner in which the statements were
made public; evidently, it cannot treat them as having the same value irrespective of
whether the text is to be found in an official national or international publication, or in a
book or newspaper. It must also take note whether the text of the official statement in
question appeared in the language used by the author or on the basis of a translation (cf.
L.C.J. Reports 1980, p. 10, para. 13). It may also be relevant whether or not such a statement
was brought to the Court’s knowledge by official communications filed in conformity with
the relevant requirements of the Statute and Rules of Court, Furthermore, the Court has
inevitably had sometimes to interpret the statements, to ascertain precisely to what degree
they constituted acknowledgments of a fact.

Id. at 41, para. 65.

183 Nicaragua Merits, 1986 ICJ REP. at 43, para. 69.

184 Id, at 43, para. 70. This principle was applied, inter alia, to the affidavit of Secretary of
State Shultz that had been annexed to the Counter-Memorial of the United States. Id. at 71—
72, para. 128 (“the Court would recall the observations it has already made . . . as to the
evidential value of declarations by ministers of the government of a State engaged in litigation
concerning an armed conflict”). But see Dissenting Opinion of Judge Schwebel, id. at 271-72,
para. 14; and part G of the “Factual Appendix" thereto, id. at 410-11, para. 27.

185 1986 IC] REP. at 45, para. 74. R,
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concluded that it “thus cannot consider reliance on self-defence to be an
implicit general admission on the part of the United States; but it is cer-
tainly a recognition as to the imputability of some of the activities com-
plained of "%

Public Knowledge and Press Reports

It would be inappropriate to leave this analysis of evidence without also
commenting on the use of judicial notice and public knowledge in the two
cases in which the United States has been prominently involved: the first,
the Hostages case, with the United States present and Iran absent; and the
second, the Nicaragua case (Merits), with the United States absent and Nic-
aragua present. In each case the Court was naturally required to proceed
under Article 53 of the Statute. In the former, the Court specifically stated
as follows:

The essential facts of the present case are, for the most part, matters
of public knowledge which have received extensive coverage in the
world press and in radio and television broadcasts from Iran and other
countries. . . .

. . . The result is that the Court has available to it a massive body
of information from various sources concerning the facts and circum-
stances of the present case, including numerous official statements of
both Iranian and United States authorities.'®®

This comment is useful in analyzing the role played by judicial notice and
the observation of “‘current events” by the judges. In the position of the
International Court, this is a necessary, if not an inevitable, step in accu-
mulating the factual evidence upon which determinations as to international
responsibility can proceed to be founded.'*®

In the Nicaragua case, the Court referred to the Hostages case in discussing
the use of judicial notice of facts that are public knowledge, largely conveyed
in the form of press information.'®® Particularly because the respondent
failed to appear during the merits phase of the Nicaragua case, as well as
because of the widely publicized nature of the respondent’s alleged acts in
relation to Nicaragua, the Court was naturally confronted with a wide range
of information and assertion, no small part of which was culled from reports
and stories in the public press. A classic example of public knowledge in the
case concerned the determination of the existence of joint military maneuvers

1¥.1d. 1% 1980 IC] Rep. at 9-10, paras. 12 and 13.

1%% See also comments by Judge Jessup guoted in note 128 supra.

1% The Court referred to its statement in paragraph 9 of the Hostages case quoted in text at
note 188 supra, and continued as follows: .

The Court has however to show particular caution in this area. Widespread reports of a
fact may prove on closer examination to derive from a single source, and such reports,
however numerous, will in such case have no greater value as evidence than the original
source. It is with this important reservation that the newspaper reports supplied to the
Court should be examined in order to assess the facts of the case, and in particular to
ascertain whether such facts were matters of public knowledge.

1986 ICJ REP. at 41, para. 63.
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between the United States and Honduras near the Honduras-Nicaragua
frontier: “As evidence of these manoeuvres having taken place, Nicaragua
has offered newspaper reports; since there was no secrecy about the holding
of the manoeuvres, the Court considers that it may treat the matter as one
of public knowledge, and as such, sufficiently established.”'?' Sometimes,
when otherwise unsupported, the Court disregarded mere allegations re-
ported in the newspapers, such as that of CIA responsibility for a
publication'®*and “statements attributed . . . to unidentified diplomats sta-
tioned in Managua’ about arms supply and training of Salvadorzan rebels.'®
Press reports, when significant and not denied by the responsible state, or
when recounting events such as official statements by responsible officials
and agencies of that state, are accepted;'? but when uncorroborated or not
otherwise containing material with an independent title of credibility and
persuasiveness, are generally discounted almost entirely.

Quite naturally, a failure to deny facts reported in the press tends to
permit the Court to take those facts as accurate and well founded. This
inferential approach can be a two-edged sword; it was applied to Nicaragua'®
as well as to the United States.'®® In addition, the Court demonstrated con-
siderable caution in portions of the Nicaragua case regarding reliance on
press reports (for example, concerning allegations by the United States that
Nicaragua was supporting insurrection in El Salvador).'®’

Insufficient Evidence

In several instances the Court in the Nicaragua case determined generally
that there was insufficient evidence to prove a point.'%® There was no “direct

9! Id. at 53, para. 92. 192 Id. at 65-66, para. 117.
193 Id. at 80, para. 146 (“While the Court is not prepared totally to discount this material, it
cannot find that it is of any great weight in itself”).
19 But see Dissenting Opinion of Judge Schwebel, id. at 317, para. 120, and 324, paras, 138-
39.
195
[T]he declaration of the Nicaraguan Foreign Minister. . . while repudiating the accusation
of support for the armed opposition in El Salvador, did not refer at all to the allegation
of border incidents involving Honduras and Costa Rica.

. . . The Court, while not as fully informed on the question as it would wish lo be, therefore
considers as established the fact that certain trans-border military incursions into the territory
of Honduras and Costa Rica are imputable to the Government of Nicaragua.

1986 IG] REP. at 87, paras. 163-64 (emphasis added).

196 Regarding press attribution of responsibility for attacks on Nicaraguan ports to the CIA’s
“UCLAs": “So far as the Court is aware, no denial of the report was made by the United States
administration.” Id. at 50, para. 84 (emphasis added). (The denial would, of course, be expected
to follow the press report within a reasonable time, and would not be made in court, since the
party that would be in the position of offering the denial was no longer participating in the
case and the Court was proceeding under Article 53.) Concerning lack of denial of press reports,
see also id. at 52, para. 89. See further note 180 supra and accompanying text.

197 See note 193 supra and accompanying text, and especially para. 146 of the Judgment cited
therein. See, in contrast, Dissenting Opinion of Judge Schwebel, 1986 ICJ] REer. at 317, para.
120, and 326-31, paras. 145-53.

198 See Dissenting Opinion of Judge Oda, 1986 ICJ REP. at 240-41, para. 61, and examples
given.
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evidence of the size and nature of the mines” laid in the Nicaraguan ports.'*
There was no evidence of U.S. involvement in the planning or execution of
certain attacks on Nicaraguan installations.**® There was no evidence relating
to “the military effectiveness of’ the contra bands.*”! Most importantly,
“‘despite the heavy subsidies and other support provided to them by the
United States, there is no clear evidence of the United States having actually
exercised such a degree of control in all fields as to justify treating the contras
as acting on its behalf.”?*> “In sum, the evidence available to the Court
indicates that the various forms of assistance provided to the contras by the
United States have been crucial to the pursuit of their activities, but is in-
sufficient to demonstrate their complete dependence on United States
aid.”®" Acts committed by the contras were not imputable to the United
States, because the Court was “‘not satisfied that the evidence available dem-
onstrates that the contras were ‘controlled’ by the United States when com-
mitting [unlawful] acts,”*"* any more than publication of a document entitled
Freedom Fighter’s Manual was found to be attributable to the United States.2%®

Where the Court is proceeding by a relatively painstaking examination
of what has, and what has not, been denied or proved, it can readily be seen
that the lack of specificity common to many political and diplomatic state-
ments will result in an inadequacy of proof or persuasion. Thus, in the
Nicaragua case the Court rejected the assertion by the United States in its
Counter-Memorial on jurisdiction and admissibility that “ ‘El Salvador,
Honduras, and Costa Rica have each sought outside assistance, principally from
the United States, in their self-defense against Nicaragua’s aggression,” ”*2%¢
to which the Court replied that “[n]o indication has however been given of
the dates on which such requests for assistance were made.”**” The Court further
said that Secretary of State Shultz’s affidavit—asserting the exercise of the
“inherent right of self-defense”—*“makes no express mention of any request
for assistance by the three States named’’;2°® this was held to be significant
in view of the Court’s later statement that “[i]t is also evident that if the
victim State wishes another State to come to its help in the exercise of the
right of collective self-defence, it will normally make an express request to
that effect.”?%®

'* Judgment, 1986 IC] REP. at 46, para. 76.

0 Id. at 50, para. 85. 1 Id. at 54, para. 93.

2 14, at 62, para. 109, 2% Id. at 62, para. 110.

¥4 Id. at 139, para. 277.

0% “Since the evidence linking the ‘Freedom Fighter's Manual’ to the CIA is no more than
newspaper reports the Court will not treat its publication as an act imprutable to the United States Government
for the purposes of the present case.” Id. at 65-66, para. 117 (emphasis added).

% Id. at 87, para. 165 (emphasis added). 27 Id. (emphasis added).

%% Id. at 88, para. 165 (emphasis added). But see Dissenting Opinion of Judge Schwebel, id.
at 323, para. 134 (“[the Court) failed to invite El Salvador to transmit evidence in support of its
official claim to the Court that it had made such requests years earlier” (emphasis added)).

29 Id, at 120, para. 232. The Court then stated:

Thus in the present instance, the Court is entitled to take account . . . of the actual conduct

. . at the relevant time, as indicative of a belief by the State in question that it was the
victim of an armed attack by Nicaragua, and of the making of a request by the victim
State to the United States for help in the exercise of collective self-defence.
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Finally, the Court went so far as to observe that President Reagan’s ex-
ecutive order of May 1, 1985 (“which contained a finding that “the policies
and actions of the Government of Nicaragua constitute an unusual and ex-
traordinary threat to the national security and foreign policy of the United
States’ ”’)*!° did not exculpate the United States from responsitility under
the 1956 Treaty of Friendship, Commerce and Navigation because it was
wholly unsupported by evidence:

Since no evidence at all is available to show how Nicaraguan policies
had in fact become a threat to “essential security interes:s” in Ma

1985, when those policies had been consistent, and consistently criti-
cized by the United States, for four years previously, the Court is unable
to find that the embargo was “‘necessary” to protect those interests.?!!

In view of the difficulties confronting it in the Nicaragua case, the Court
also made explicit that caution must be exercised in the use of evidence that
has not been fully tested by the adversary method or that, for one or another
reason, is hearsay, conclusory or closer to the expression of opinion than to
being a manifestation of a fact:

The Court has not treated as evidence any part of the testimony given
which was not a statement of fact, but a mere expression of opinion as
to the probability or otherwise of the existence of such facts, not directly
known to the witness. Testimony of this kind, which may be highly
subjective, cannot take the place of evidence. An opinion expressed by
a witness is a mere personal and subjective evaluation of a possibility,
which has yet to be shown to correspond to a fact; it may, in conjunction
with other material, assist the Court in determining a question of fact, but is
not proof in itself. Nor is testimony of matters not within the direct
knowledge of the witness, but known to him only from hearsay, of
much weight .. . .22

Thus, the Court characterized the testimony (in affidavit) of Mr. Chamorro
as “probably strictly hearsay”;*'* and, as to that portion of the oral testimony
of Mr. MacMichael relating to the period “after he left the CIA and ceased
to have access to intelligence material,” the Court stated that “it can attach

little weight to statements of opinion of this kind.”*!*

Id. (emphasis added). And:

The Court has seen no evidence that the conduct of those States was consistent with such
asituation. . . . [T]he representative of El Salvador before the United Nations Security
Council . . . refrained from stating that El Salvador had been subjected to armed attack,
and made no mention of the right of collective self-defence which it had supposedly asked the
United States to exercise.

Id. at 120-21, para. 233 (emphasis added). See also id. at 119-20, para. 231.

219 1d, at 70, para. 125. 1 1d. at 141, para. 282,

3214, at 42, para. 68 (emphasis added).

213 14, at 50, para. 84: "It is not however clear what the source of [his] information was; since
there is no suggestion that he participated in the operation . . . his evidence is probably strictly
hearsay, and at the date of his affidavit, the same allegations had been published in the press”
(emphasis added).

24 1d, at 82, para. 149.
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Special Problems

“Ongoing” or “‘Fluid” Situations. Finally, there has been much discussion
of late about what has been termed “ongoing” or “fluid” factual situations,
also involving “‘armed conflict.” The assertion is made that these are inher-
ently “unsuitable for judicial determination,” and that the evidence produced
in connection with them is intrinsically unmanageable or inappropriate for
the Court’s consideration.?’® The question seems to boil down to the prop-
osition that fluid or ongoing situations are unsuitable for adjudication since
their factual matrix is fluid and constantly changing.?'® The Court in its
Judgment on jurisdiction and admissibility in the Nicaragua case responded
to this point in part, in terms of the preponderance of the actual evidence
and the burden of proof.?'” The Court stated:

[Alny j‘udgment on the merits in the present case will be limited to
upholding such submissions of the Parties as have been supported by
sufficient proof of relevant facts, and are regarded by the Court as
sound in law. A situation of armed conflict is not the only one in which
evidence of fact may be difficult to come by, and the Court has in the
past recognized and made allowance for this (Corfu Channel, I.C.]. Reports
1949, p. 18; United States Diplomatic and Consular Staff in Tehran, 1.C.].
Reports 1980, p. 10, para. 13).218

Ultimately, however, it is the litigant seeking to establish a fact that bears
the burden of proving it; and in cases where evidence may not be forthcom-
ing, a submission may in the judgment be rejected as unproved, but is not

** The Department Statement and supporting Observations on the Judgment on Jurisdiction
and Admissibility in the Nicaragua case in substance repeated this argument, and it has ever
since occupied a key position in the views of those who disagree with that Judgment. See De-
partment Statement, supra note 11, and “Observations,” reprinted in 24 ILM 246, 246-48 and
262-63 (1985).

#18 Stripping away the argument concerning armed conflict, the United States Counter-Me-
morial framed the argument precisely in the first phase of the Nicaragua case:

The pattern of facts necessary to the achievement of a legal conclusion . . . is incapable
of judicial ascertainment through the technical and formal procedures and evidentiary
standards applicable to proofs at law.

. . . In addition, for the legal significance of such “facts” to be determined—in other
words, for them to serve as the basis for a judicial determination of the respective rights
and duties of the parties to an alleged armed conflict—a sufficiently coherent and legally
static pattern of facts must be found to exist. The validity and applicability of any legal
conclusion extends only as far as its factual predicate; rights and duties can be determined
only with reference to facts proven to exist at a point in time that is either contemporaneous
with or anterior to the judgment. Such a determination can therefore have no necessary
application with respect to facts that may develop subsequently; the principle of res judicata
is inherently retrospective. Hence the judicial process is unsuited to dealing with situations that
are by their nature exceptionally fluid.

Counter-Memorial Submitted by the United States of America (The Questions of the Jurisdiction
of the Court to Entertain the Dispute and of the Admissibility of Nicaragua’s Application) 223-
24, paras, 523-24 (Aug. 17, 1984) (emphasis added).

*'7 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Jurisdiction
and Admissibility, 1984 ICJ Rep. 392, 436-38, paras. 99-101 (Judgment of Nov. 26).

% Id. at 437, para. 101.
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to be ruled out as inadmissible in limine on the basis of an anticipated lack
of proof.?"*

Ever since the arguments on admissibility in the jurisdictional phase of
the Nicaragua case, the United States has also laid great stress on the prop-
osition that the Court was never intended to handle matters involving *“‘on-
going armed conflict.” In view particularly of the requirement. of Article
53 that the applicant’s case be well founded in law, the Court in the Nicaragua
case went out of its way to reassure itself that the case as presented to it by
the end of the oral proceedings was not nonjusticiable on the ground that
it related to an ““ongoing armed conflict”’; the Court held that the factual
issues and legal conclusions to be drawn did not “necessarily involve [the
Court] in any evaluation of military considerations.”*?°

The Court also reverted to the question of the “ongoing™ nature of the
conflict—a characteristic, it had been urged by the United States, that would
work to defeat any judicial attempt at resolving it. At the outset of the 115
paragraphs of the opinion devoted to factual questions, the Court stated
quite bluntly that “[o]ne of the Court’s chief difficulties in the present case
has been the determination of the facts relevant to the dispute.”**! The
Court added that ““[a] further aspect of this case is that the conflict to which
it relates has continued and is continuing,” and concluded relatively simply
that “the facts on which its Judgment is based should be those occurring up
to the close of the oral proceedings on the merits of the case.”*** The Court
did not engage in any analytic study of the dispute as one that was continuing
(and must continue to continue), as opposed to past; rather, it based its
resolution of this question on a rule of reason that, in effect, fixed the facts
as at a given time and thus converted a continuing or fluid factual situation
into one crystallized ratione temporis as at the end of the oral proceedings.**

It should also be noted that the basic premise underlying the institution
of interim measures of protection (upon which the United States relied with-
out hesitation in the Hostages case)*** is that it was surely intended to forestall
current conflicts of interests by protecting against actions that might prej-
udice “the respective rights of either party” within the meaning of Article
41.%*% As Judge Schwebel stated in his dissenting opinion: “The Statute of

219 Id.
220 Nicaragua Merits, 1986 IC] Ree. at 28, para. 35. .
21 1d, at 38, para. 57. 222 Id. at 39, para. 58.

223 See Dissenting Opinion of Judge Schwebel, id. at-318 and 324, paras. 124 and 140 (citing
Nuclear Tests, 1974 ICJ REP. at 263-65, for the proposition that the Court should have dealt
with fact developments subsequent to the closure of the oral proceedings); is there not a dis-
tinction, however, between subsequent indications of mootness of the dispute, as in Nuclear
Tests, as opposed to other developments in the dispute, as in Nicaragua?

#24 See Art. 41 of the Statute and Art. 73 of the Rules, supra note 35. See also the U.S.
request for the indication of provisional measures at the outset of the Hostages case on Nov.
29, 1979, and the Order of the Court granting such provisional measures only a fortnight later.
United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), Provisional Measures,
1979 IC] Rep. 7 (Order of Dec. 15).

225 See generally . ELKIND, INTERIM PROTECTION—A FUNCTIONAL APPROACH (1981), who
writes: ““The Hostages Case also underlines the nexus between desperation and urgency. It may
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the Court rightly contemplates that the Court may deal with cases of an
‘ongoing’ nature; if it did not, the provisions of the Statute for [provisional
measures] . . . would not make sense.”2%® Of course, where two states are
in present conflict, there is always a greater possibility of a fundamental
change in the situation; the Court’s position is that it would deal with such
a circumstance in the appropriate manner, but without ruling it out as non-
justiciable in limine on the basis that it might shortly change or be altered.??’

Irregular and Illegal Evidence. One of the key problems presented by non-
appearance (or nonparticipation, which is for these purposes functionally
the same) is the paradox that evidence or near-evidence is taken into account
by the Court that it might have ignored in a normal case, on the ground
that the Court is obliged under Article 53 to satisfy itself that the claim of
the applicant state is “well founded in fact as well as in law.” In the course
of attempting to determine the “well-foundedness” of factual assertions, the
Court must necessarily make particular and deliberate efforts to consider
any factual elements accessible to it even if, in a normal setting, such evidence
would have been unacceptable (if not out of order) as being inconsistent
with the Court’s own rules.**®

The perfect example of this paradox®* is where the nonappearing or
disappearing party causes evidentiary material to be laid before the judges
in an irregular manner, such as by using the mails, or delivering a document
or white paper to the Registry, as indeed happened in the Nicaragua case

229

be necessary to act urgently to prevent an irreparable injury. It is necessary to act urgently to
suppress an unendurable situation.” Id. at 258. What could be more indicative of a “current”
or “‘ongoing” or “'fluid" situation than one in which interim measures of protection are sought
and justifiably indicated?

2% 1986 IC] REP. at 294, para. 71 (Schwebel, J., dissenting).

%7 To paraphrase paragraph 101 of the Court’s Judgment on Jurisdiction and Admissibility
in the Nicaragua case, 1984 IC] REp. at 437.

** Thus, Judges Oda and Schwebel both felt that the Court had gone unnecessarily far in
finding facts in the Nicaragua case and that Article 53 did not require it to go to such lengths.
See Dissenting Opinion of Judge Oda, 1986 ICJ ReP. at 244-45, paras. 67-69, especially at
245, para. 69: *The Court should therefore have been wary of over-facile “satisfaction’ as to
the facts, and perhaps should not have ventured to deliver a Judgment on the basis of such
unreliable sources of evidence." See also Dissenting Opinion of Judge Schwebel, 1986 IC] Rep.
at 316-20, paras. 116-27.

#9 The Court stated the paradox as follows:

While these are the guiding principles, the experience of previous cases in which one
party has decided not to appear shows that something more is involved. Though formally
absent from the proceedings, the party in question frequently submits to the Court letters
and documents, in ways and by means not contemplated by the Rules. The Court has thus
to strike a balance, On the one hand, it is valuable for the Court to know the views of
both parties in whatever form those views may have been expressed. . . . On the other
hand, the Court has to emphasize that the equality of the parties to the dispute must
remain the basic principle for the Court. The intention of Article 53 was that in a case of
non-appearance neither party should be placed at a disadvantage; therefore the party
which declines to appear cannot be permitted to profit from its absence, since this would
amount to placing the party appearing at a disadvantage.

1986 ICJ REP. at 25-26, para. 31.
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with a State Department publication entitled Revolution Beyond our Borders,
Sandinista Intervention in Central America.**® Such documents are nevertheless
taken into account, one way or another, by the Court: “The Court however
considers that, in view of the special circumstances of this case, it may, within
limits, make use of information in such a publication.”*!

" The effect of the “illegal” provenance of evidence is also of interest. The
Court in the Corfu Channel case was confronted with what it determined to
be a violation of international law by the United Kingdom: “Operation Re-
tail,” a minesweeping operation undertaken in Albanian territorial waters
without Albania’s consent.?** Yet evidence resulting from that operation
was taken into account by the Court. While finding that the United Kingdom
had not acted in accordance with international law as far as its incursive
minesweep was concerned, the Court avoided considering specifically that
such evidence would be “inadmissible” under some theory akir to the ex-
clusion of evidence on constitutional ‘grounds in U.S. municipal law, and
permitted its use.??

The likely result in the future, therefore, is that—without specifically
ruling on the matter—the Court will consider any such evidence on its own
footing and weigh it accordingly, but will not exclude it from consideration
on the ground of alleged “illegality” alone.?**

CONCLUSIONS
IN GENERAL

This general review of the practice of the Court in matters of evidence
and proof suggests some general conclusions about its powers and experience.

0 d. at 44, para. 73. The oral proceedings had only commenced on the preceding day,
Sept. 12; the publ:mnon was circulated later, on Nov. 6, 1985, as an official document of the
United Nations. Jd.

231 Id. Judge Schwebel, in his dissenting opinion, stated that “the practice of the Court dem-
onstrates repeated reliance on irregular communications from States parties to a case and
reliance even on documents and statements of a non-appearing State which are not addressed
to the Court and which are published after the closure of oral hearings."” Id. at 518, para. 123.
Judge Schwebel believed, however, that inadequate account had been taken of this particular
document. Id. at 318-20, paras. 122-27 (especially para. 122 at 318); se¢ the Dissenting Opinion
of Judge Oda, id. at 240-45, paras. 61-69, especially para. 62 at 241-43. (For a sophisticated
discussion of this problem, written before the Judgment in Nicaragua Merits, see H. THIRLWAY,
supra note 151, at 143-51.)

#2 Indeed, the Court answered the second question of the special agreement in the case
unanimously: Great Britain had violated Albanian sovereignty in connection with the evidence-
gathering incursion represented by “Operation Retail,” but nof in connection with the initial
voyage of the destroyers that had hit the mines. 1949 ICJ Rep. at 32-36.

2% Id. at 13-15. The illegality issue was not raised specifically, in an exclusionary sense, but
only in relation to the second question presented by the special agreement. For interesting
recent discussion concerning the use or nonuse of “tainted” evidence that has been collected
or obtained by processes that constitute violations of international law, and whether the Court
is under any duty to exclude such evidence from its deliberations, see Thirlway, Dilemma or
Chimera?—Admissibility of Hllegally Obtained Evidence in International Adjudication, 73 AJIL 622,
632-33 (1984) (on Corfu Channel); and Reisman & Freedman, The Plantiff's Dilemma: Illegally
Obtained Evidence and Inadmissibility in International Adjudication, 76 AJIL 737, 747 (1982).

234 See generally Thirlway, supra note 233,
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In only a few instances since 1922 has the Court heard live testimony; yet
the quantity—and also the variety—of evidence that states are now accus-
tomed to laying before it during the written and oral proceedings could do
a Federal Rules discovery procedure proud. Evidence has taken the form
of inspection on the spot, whether by the judges themselves or by Court-
appointed experts. It has been adduced in court by the live testimony of
witnesses and the live expertise of experts; cross-examination has accom-
panied direct testimony. Documents of all shapes, sizes, antiquity and prove-
nance have been introduced. Maps ranging from antique charts to modern
computerized block-diagrams have accompanied three-dimensional models
as “illustrative”” material or “‘tools of pleading.” Films have been shown.?*®

A brief tour d’horizon can illustrate quite readily the wide range of material
that has been embraced and disposed of by the Court in the exercise of its
duty to determine facts that “would constitute the breach of an international
obligation.”"**®* Among other things, the Court’s appreciation of facts giving
rise to the responsibility of the parties before it has ranged from its appre-
ciation of details of mining operations in Upper Silesia to accounting tech-
niques for valuing going concerns and the potential effect of cartel operations
in the phosphates industry.?*” It has been concerned with diplomatic history
and the administrative details of colonial regimes,?*® the administration of
phosphates concessions®*® and the details of river transportation on the
Congo.?° It has occupied itself in considerable detail with determining the
validity of local and municipal laws and regulations regarding rights of mi-
norities (and related rights) guaranteed under the Peace Treaties.**!

It has considered claims of great antiquity, necessitating historical review

35 See Temple of Preah Vihear, 1962 IC] Rep. at 9; and Tunisia/Libya, 1982 IC] REe. at
25. On the Gulf of Maine case, see text at note 132 supra.

% To quote Article 36, paragraph 2(c) of the Statute of the Court.

7 Certain German Interests in Polish Upper Silesia and the Factory at Chorzbw (Ger. v.
Pol.) (Jurisdiction), 1927 PCI], ser. A, No. 9 (Judgment of July 26); (Interim Protection), 1927
PCI], ser. A, No. 12 (Order of Nov. 21); (Interpretation), 1927 PCIJ, ser. A, No. 13 (Judgment
of Dec. 16); (Indemnity), 1928 PCI]J, ser. A, No. 17 (Judgment of Sept. 13); (Expert Enquiry),
1928 PCI]J, ser. A, No. 17 (Order of Sept. 13).

43" Natwnality Decrees, supra note 72; U.S. Nationals in Morocco, supra note 90; the Temple case,
supra note 80; Tunisia [ Libya, supra note 26.

2% Phosphates in Morocco (ltaly v. Fr.) (Preliminary Objections), 1938 PCI], ser. A/B, No.
74 (Judgment of June 14).

4 Oscar Chinn, supra note 103,

! German Settlers in Poland, 1923 PCI], ser. B, No. 6 (Advisory Opinion of Sept. 10);
Acquisition of Polish Nationality, 1923 PCI], ser. B, No. 7 (Advisory Opinion of Sept. 15);
Polish Postal Service in Danzig, 1925 PCI], ser. B, No. 11 (Advisory Opinion of May 16);
Rights of Minorities in Upper Silesia (Minority Schools) (Ger. v. Pol.), 1928 PCI], ser. A, No.
15 (Judgment of Apr. 26); Access to, or Anchorage in, the Port of Danzig, of Polish War
Vessels, 1931 PCI]J, ser. A/B, No. 43 (Advisory Opinion of Dec. 11); Treatment of Polish
Nationals and Other Persons of Polish Origin or Speech in the Danzig Territory, 1932 PCI],
ser. A/B, No. 44 (Advisory Opinion of Feb. 4); Polish Agrarian Reform and German Minority
(Ger. v. Pol.) (Interim Protection), 1933 PCI], ser. A/B, No. 58 (Order of July 29); Consistency
of Certain Danzig Legislative Decrees with the Constitution of the Free City, 1935 PCIJ, ser.
A/B, No. 65 (Advisory Opinion of Dec. 4).
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of many centuries of conduct and state claims.?*? It has dealt with territorial
claims of considerable cartographic detail.*** It has been occupied with com-
plex questions of concessionary rights and public contracts in mandated and
other territories.*** It has been concerned with complex questions of geology,
fishing practices, ecology, petroleum resources and even plate tectonics, and
has summarized abstruse geomorphological material with accuracy and
care.?”® The Court has also dealt in detail with the intricacies of canal en-
gineering.*

The Court has resolved complexities of corporate finance and public in-
debtedness, exchange controls and companies law.?*” It would doubtless
have been prepared to deal with facts relating to hostile aerial incidents
resulting in loss of life, and to discriminatory racial policies applied in man-
dated territories, had jurisdictional concerns not intervened.** It has ruled
in situations involving asylum of a political refugee,?*® the expropriation and
naturalization of a former German national®*® and the lengthy imprisonment

242 Eastern Greenland, supra note 80; Peter Pazmény University Case [Appeal from a Judgment
of the Czechoslovak-Hungarian Mixed Arbitral Tribunal (Peter PAzmany Univ v. Czechoslo-
vakia)] (Czech. v. Hung.), 1933 PCIJ, ser. A/B, No. 61 (Judgment of Dec. 15); Minguiers and
Ecerehos, supra note 80; the Temple case, supra note 80.

3 Jaworzina, Saint-Naoum, Frontier Land and the Temple case, all supra note 80.

24 Mavrommatis Palestine Concessions (Greece v. Gr. Brit.) (Jurisdiction), 1924 PCI], ser.
A, No. 2 (Judgment of Aug. 30); Mavrommatis Jerusalem Concessions (Greece v. Gr. Brit.)
(Merits), 1925 PCIJ, ser. A, No. 5 (Judgment of Mar. 26); Readaptation of the Mavrommatis
Jerusalem Concessions (Jurisdiction), 1927 PCI], ser. A, No. 11 (Judgment of Oct. 10); Oscar
Chinn, supra note 103; Lighthouses Case between France and Greece (Fr./Greecs), 1934 PCIJ,
ser. A/B, No. 62 (Judgment of Mar. 17); Lighthouses in Crete and Samos (Fr./Greece), 1937
PCI]J, ser. A/B, No. 71 (Judgment of Oct. 8); Phosphates in Morocco, supra note 239; Panevezys-
Saldutiskis Railway Case (Estonia v. Lithuania) (Merits), 1939 PCI], ser. A/B, No. 76 (Judgment
of Feb. 28); Anglo-Iranian Qil Co. (UK v. Iran), Interim Protection, 1951 IC] REP. 89 (Order
of July 5); and Preliminary Objections, 1952 ICJ REp. 93 (Judgment of July 22),

5 Fisheries, supra note 87; Fisheries Jurisdiction, supra note 127; North Sea Continental Shelf,
supra note 129; Aegean Sea Continental Shelf (Greece v. Turk.), Interim Protection, 1976 ICJ
REP. 3 (Order of Sept. 11); and 1978 IC] REP. 3 (Judgment of Dec. 19); Tunisia [ Libya, supra
note 26; Gulf of Maine, supra note 43; Libya [ Malta, supra note 43.

245 Meuse, supra note 49.

#7 Brazilian Loans (Braz./Fr.), 1929 PCI], ser. A, No. 21 (Judgment of July 12); Serbian
Loans (Fr./Serb-Croat-Slov. State), 1929 PCI], ser. A, No. 20 (Judgment of July 12); Monctary
Gold Removed from Rome in 1943 (Italy v. Fr., UK, U.S.), Preliminary Question, 1954 ICJ
REP. 19 (Judgment of June 15); Certain Norwegian Loans (Fr. v. Nor.), 1957 ICJ REp. 9
(Judgment of July 6); Interhandel (Switz. v. U.S.) (Preliminary Objections), 1959 IC] REep. 6
(Judgment of Mar. 21); Barcelona Traction (New Application), supra note 91.

248 See the various Aerial Incident cases of the 1950s: Aerial Incident of 7 October 1952 (U.S,
v. USSR), 1956 IC] Rep. 9 (Order of Mar. 14); Aerial Incident of 10 March 1953 (U.S. v.
Czech.), 1956 IC] REP. 6 (Order of Mar. 14); Aerial Incident of 4 September 1954 (U.S. v.
USSR), 1958 ICJ REP. 158 (Order of Dec. 9); Aerial Incident of 27 July 1955 (Isr. v. Bulg.),
1959 IC] ReP. 127 (Judgment of May 26); Aerial Incident of 7 November 1954 (U.S. v. USSR),
1959 ICJ Rep. 276 (Order of Oct. 7); Aerial Incident of 27 July 1955 (UK v. Bulg.), 1960 IC]
REP. 264 (Order of Aug. 3); Aerial Incident of 27 July 1955 (U.S. v. Bulg.), 1960 ICJ Rep.
146 (Order of May 30); South West Africa Cases (Second Phase), supra note 12,

249 Asylum (Colom./Peru), 1950 IC] Rep. 266 (Judgment of Nov. 20); Request for inter-
pretation of the Judgment of November 20th, 1950, in the asylum case, 1950 ICJ Rer. 395
(Judgment of Nov. 27).

#0 Nottebohm (Lichtenstein v. Guat.), Preliminary Objections, 1953 IC] Rep. 111 (Judgment
of Nov. 18).
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of hostages by a revolutionary government.*®! It has determined a state’s
responsibility for mining damage to war vessels in the absence of direct
evidence and has resolved detailed factual questions concerning the nature
of the mines, the incident itself and the manner of conducting naval oper-
ations.*** Most recently, of course, it has dealt with facts relating to civil
insurrection and belligerency, including the mining of harbors, the conduct
of overflights, attacks on ports and shore installations, the preparation of
field manuals encouraging selective assassinations, economic warfare and—
in general—the logistical, political and financial support by one state of
elements of armed insurrection within the territory of another. In this latter
context, it has considered facts relating to trans-border arms supplies and
personnel movements, the existence of “armed attacks,” and the necessity
and proportionality of actions taken in response to them.?**

However, the natural subject matter of the types of cases that have been
presented before the Court—and the proof of the type of facts that constitute
violations or breaches of international obligations—does not normally re-
quire detailed investigation into, or resolution of, difficult evidentiary ques-
tions. Evidence has generally been presented in documentary form or in the
course of assertions with documentary support during oral and written pro-
ceedings. Neither Court has dealt very extensively with witnesses or experts,
although some cases have indeed involved testimony and expertise or the
use of Court-appointed experts. Moreover, its Statute and Rules confer
broad, flexible and far-reaching powers on the Court, which in several in-
stances have been exercised.*** There also is no a priori limitation on the
ability of the Court to make difficult factual determinations; in some instances,
its precise and delicate appreciation of complex facts is quite striking.***

The size of the Court, the nature of its international law subject matter
and the high degree of formality with which proceedings are conducted and
arguments advanced before it, all explain why detailed evidentiary questions
are most frequently resolved by documentary methods of proof involving a
strict discipline of factual admission and retraction. In addition, the Court
has resorted with increasing frequency and unusual force to a form of “in-
ternational judicial notice,”” and has resolved matters in favor of complainant
states in instances where only unfavorable inferences could be drawn because
of nonappearance, refusal to permit discovery or failure to submit to docu-
mentary production.

SPECIFICALLY CONCERNING NICARAGUA

When one considers overall the various affirmative determinations of fact
in the Nicaragua case, it is noticeable how few of them were decided by direct

! The Iranian Hoslages case, supra note 54.

2 Corfu Channel, Merits, supra note 10; Compensation, supra note 9.

3 Nicaragua Merits, supra note 1.

2% The Meuse case even involved a “view” by the Court itself. Sez text at note 49 supra.
% See Tunisia/Libya, 1982 IC] REP. at 54-58, paras. 62-68.

-
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evidence of any kind.?*® The first issue,?” relating to the mining of Nicara-
guan ports and attacks on shore installations, was largely determined by
recognizing uncontroverted news reports, and by making inferences about
statements by U.S. public authorities constituting either admissions against
the U.S. interest or failure to deny news stories on the subject.?*® The second
issue,? that of the infringement of Nicaraguan airspace, was again deter-
mined by a combination of attribution and failure to deny.?*® Joint military
maneuvers with Honduras were confirmed as a “matter . . . of public
knowledge.”*!

Regarding the contra forces,** the Court found that they were supported
by and dependent upon the United States, but were not so closely controlled
by the United States as to become in effect agents of the U.S. Government,
with fully imputable responsibility for their actions.?*® Affirmative findings
concerning this subject were largely supported by reports of official govern-
ment acknowledgments and discussions of the contra forces.?** Publication
of a manual was not attributable to the United States because its authorship
was only indicated by press reports;**® but that of another was so attributable
because of its public mention by a U.S. governmental body.?*® The finding
of the existence of the economic measures against Nicaragua was supported
by official U.S. government statements.**’

As to what would have been an affirmative defense of the United States
(had the United States been present), governmental declarations and similar
conclusory remarks were insufficient to establish facts,?*® but direct testimony
and indirect inferences drawn from that testimony, as well as close readings
and negative inferences from statements by Nicaraguan officials, were used
to find some trans-border supply of arms at certain periods, though not at
other periods.?®® Cross-border military incursions into Honduras and Costa
Rica were found to have been attributable to Nicaragua by its failure spe-
cifically to deny accusations.?”® No express request for aid was found to have
been made.?”* The views of the United States concerning the failure of the
Nicaraguan regime to live up to its stated intentions of 1979 were determined
by public announcement and publication by officials.*"?

This quick overview of the factual findings made in the Nicaragua case
suffices to show how substantially the Court relied upon indirect or inferential
methods of proof, as well as on public knowledge supported by either gov-

262

#6 Following the schema of the Nicaragua decision, 1986 IC] REP. at 38-92, paras. 57-171.
7 14, at 14648, para. 292(4), (6), (7) and (8) [dispositif).

%8 Id, at 45-51, paras. 75-86. 29 Id, at 147, para. 292(5) [dispositif].
0 Id. at 51-53, paras. 87-91. 261 Id. at 53, para. 92,
262 Id. at 146, para. 292(3) [dispositif). 6% Id, at 53-65, paras, 92-116.

4 Id. at 61, para. 107 (“The legislative and executive bodies of the respondent State have
moreover, subsequent to the controversy which has been sparked off in the United States,
openly admitted the nature, volume and frequency of this support™).

%% Id. at 65-66, para. 117. 2% Id. at 66-69, paras. 118-22,
%7 Id. at 69-70, paras. 123-25. 268 14, at 71-72, para. 128.
% Id. at '70-86, paras. 126-60. 219 [4, at 86-87, paras. 161-64.

21 [d, at 87-88, paras. 165-66. 272 Id, at 87-92, paras. 16571,
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ernmental publications or notoriety or press reports that had not been cor-
rected by officials. It must be acknowledged, however, that Judge Schwebel
in his dissent stressed his opinion that the Court’s findings of fact—even if
largely employing these indirect techniques—were skewed in favor of Nic-
aragua against the United States,?”? particularly in relation to the alleged
armed attacks and intervention by Nicaragua against its neighbors.*”* Judge
Schwebel attributed this shortcoming to the way the Court had selected and
evaluated news stories and other reports, and to what he viewed as the
failure of the Court to take into account in an appropriate manner all of the
available material (including particularly material filed with the Court on
behalf of the United States)*’® and to use its authority to find facts on its
own (including possible use of a commission).?”®

Nevertheless, the Court’s use in Nicaragua of indirect and inferential
techniques clearly owed much to the one-sided nature of the proceedings
being conducted under Article 53. Had the United States been present in
court, this use would have been far less prominent. Yet since these techniques
have also long been employed by the Court to winnow through the vast
quantities of documentary assertion and evidentiary pleading to which it is
normally subjected in bilateral litigations, they are therefore not wholly new
in the Nicaragua situation. In the Hostages case, the most dramatic previous
example of nonappearance and judicial response under Article 53, the Court
made liberal and uncontroverted use of public knowledge and evidence
taken as fact by the exercise of a form of judicial notice.?”” What is so striking
and novel about the Nicaragua case is the cumulation of their multiple use
and the overall breadth and volume of the Court’s findings on the basis of
these methods in an unprecedentedly strong decision under Article 53.

THE FUTURE

What is likely to be the overall effect of the Nicaragua case on the future
activity of the Court, and specifically upon its ability to deal with matters of
evidence? Although the Court has broad flexibility and wide powers in mat-
ters relating to evidence, it has not yet used them to their full potential, any
more than the Court itself has been used to its full potential. It did not fully
use those powers in Nicaragua. The difficult Judgment just rendered in that
case will in every likelihood engender a broad assault from legal circles sym-
pathetic to the position of the United States, to the effect that the Court has
seriously injured itself, and that its future caseload and activity—certainly
in respect of cases from the developed countries of the West—will suffer as
a result.

7 See note 172 supra.

¥4 Ser, ¢, Dissenting Opinion of Judge Schwebel, 1986 IC] Rep. at 271-73, paras. 14-16;
279-80, paras. 31-32; and 295-96, para. 75.

7% Id. at 318-20, paras, 122-27; and 325-27, paras. 14145,

76 Id. at 321-23, paras. 132-34; see also note 143 supra and accompanying text.

417 See supra note 188 and accompanying text.
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Is this likely to be true? Some brief observations and conclusions come to
mind:

(1) The Court—at this writing—has seldom been busier. The Chamber
in the Mali | Burkina Faso boundary dispute has just rendered its Judgment.?’®
The United States and Italy have agreed to submit the Raytheon case to a
Chamber of the Court, although the terms of reference to the Court have
not yet been made public.*’”® The damages or “reparations’” phase of the
Nicaragua case is still to take place.?®® A request for an advisory opinion is
pending.?®!

Two fresh contentious cases have been filed in the Court since the decision
in Nicaragua.?8* Both were filed by Nicaragua as applicant; each related to
fundamentally the same issues as had already been determined in the Judg-
ment in Nicaragua v. United States.*** To the extent either proceeding reaches
the merits, there will be ample opportunity for the Court again to handle
matters of factual inquiry (save this time with the benefit of the participation
of the respondent).

A third case, concerning the territorial and maritime boundary dispute
between El Salvador and Honduras is also, at this writing, about to be filed
(before a Chamber of the Court).?®* In that case, substantial evidence may
be expected, perhaps of a more traditional nature (geographic, cartographic,

% Frontier Dispute (Burkina Faso/Mali) [Special Agreement of Sept. 16, 1983], 1984~1985
IC] Y.B. 171; IC] Communiqué No. 86/18, December 22, 1986 (Judgment of Dec. 22).

%9 Statement of Oct. 7, 1985, reproduced in 24 ILM 1745 (1985).

250 See Nicaragua Merits, 1986 IC] REP. at 142-43, paras. 283-85, especially para. 284; and
149, para. 292(15) [dispositif].

21 Application for Review of Judgment No. 333 of the United Nations Administrative Tri-
bunal (Yakimetz v. Secretary-General of the United Nations). On Sept. 20, 1984, the Court
received a request for an advisory opinion submitted by the Committee on Application for
Review of Judgments of the Administrative Tribunal of the United Nations in respect of UNAT
Judgment No. 333 of June 8, 1984. The committee had taken this step on Aug. 23, at the
request of the interested parties, under Article 11 of the UNAT Statute. Written comments
were submitted by the United States Government and by the Secretary-General, who also
transmitted the comments of the individual who was the subject of the UNAT judgment. See
Report of the International Court of Justice, 1 August 1985-31 July 1986, 41 UN GAOR
Supp. (No. 4) at 18, UN Doc. A/41/4 (1986).

282 See IC] Communiqué No. 86,/10, July 29, 1986, announcing the filing of twa applications
by Nicaragua on July 28, 1986, one against Costa Rica and one against Honduras, each entitled
“Border and Transborder Armed Actions.” Both respondents have appointed agents; Honduras
is expected to contest its case on jurisdictional grounds, and Costa Rica has reserved the right
to present a counterclaim on the merits. See, respectively, IG] Communiqué Nos. 86/11 and
86/12, Sept. 3, 1986.

283 It will be interesting—and most important—to note the extent to which (if at all) the
Court's application of the principles and rules of evidence developed in Nicaragua v. United
States in 1986 will be applied, adapted or modified, or will in effect remain unused in these two
subsequent cases, and also the extent to which (if at all) the Court will modify or alter its
interpretation of the critical legal principles set forth in the original Nicaragua case.

%84 F] Salvador/Honduras Boundary Dispute, Compromis of May 24, 1986, registered with
the UN Secretary-General on Oct. 7, 1986. The parties have agreed to notify the Court jointly
before Dec. 31, 1986, following which an official announcement concerning the case will be
made.



1987] EVIDENCE, THE COURT, AND THE NICARAGUA CASE 53

historical and documentary). Since the dispute is intended to be brought by
special agreement, the Chamber is bound to reach the merits. Finally, ob-
servers expect several more continental shelf disputes to come before the
Court (or Chambers of the Court) in the next several years; in matters of
this sort, complex questions of evidentiary proof can still be anticipated.?*®

(2) Any lack of confidence by states in the Court’s ability to handle evi-
dence and facts would be serious indeed. This is particularly so because of
the litigator’s commonplace: that, in the long run, the factual matrix is always
the most important part of any lawsuit. The present administration in Wash-
ington, and international lawyers sympathetic to its current problem of being
at the receiving end of one of the strongest and most important cases ever
decided by the Court,?*® will doubtless soon be predicting, as a result of the
Nicaragua case, that the same type of desuetude that the Court suffered

following its 1965 decision in the South West Africa Cases™ will be repeated .

(at least as to the developed world). They will say that whereas a good part
of the reaction 20 years ago was predicated on assertions that the Court was
not sufficiently responsive to the “Third World’’?*® and had shown a bias
to Western or “neocolonialist” values, the Court has now gone over—ex-
cessively—to the other side. Such criticism will probably take the form of
assertions (to this writer wholly unfounded) that the Court was too responsive
to the Third World, insensitive to the problems and tensions of the “real”
world, and definitely biased in favor of “anti-Western” or Third World
values. Such accusations would be unfortunate as well as unfair; they impugn
the independence of the Court and are difficult to counter in purely ana-
Iytic terms.

(8) It is still too early to tell what the overall reaction to the Nicaragua
case of developed states (other than the United States) will be; but even if
that reaction is supportive of the Court in general—as in the author’s judg-
ment it should be—the Court and its “‘clientele” will still inevitably develop
in the direction of the Third World. This development will occur for affirm-
ative rather than negative reasons: by a general increase in Court traffic by
Third World states,?®® reinforced perhaps by a largely valid perception that

% See notes 129-135 supra and accompanying text.

& Which could probably have been prevented had the United States taken the Court more
seriously in 1984: “‘Before embarking on a Reagan doctrine,” Thomas Franck has observed,
“the United States should have taken care that its legality could not be tested in the World
Court. . . . Failing to bring its legal strategy into line with its political strategy, the United
States found itself inevitably on the losing end of a major law suit.” T. FRANCK, JUDGING THE
WoRrLD CouRT 60 (1986); see also id. at 64.

7 See L. HENKIN, HOW NATIONS BEHAVE 187 (2d ed. 1979); M. KaTz, THE RELEVANCE
OF INTERNATIONAL ADJUDICATION 103-44 (1968).

8 If, indeed, it is still constructive to characterize the majority of United Nations members
by that term.

9 Which have played a surprisingly active role even in the past two decades, in spite of the
slump following the South West Africa Judgment in 1966. See, for example, these cases (in
addition to the Nicaragua series) involving Third World interests: Trial of Pakistani Prisoners
of War (Pak. v. India), Interim Protection, 1973 IC] Rep. 328 (Order of July 13); and removal
from list, id. at 347 (Order of Dec. 15); Western Sahara, 1975 IC] ReP. 12 (Advisory Opinion
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the Court in Nicaragua attempted to break out of the mold of sterile positivism
into which it had been cast 20 years ago in the South West Africa Cases, and
made a strenuous effort to be objectively responsive to the perceived aspi-
rations of the majority of member states in 1986.%° In the long run, de-
mographic trends will probably also cause the overall business and preoc-
cupations of the Court to shift substantially toward the Third World; the
Nicaragua case and its likely aftermath may then have had a significant part
in accelerating this trend. It may even prove to be a happy irony that many
of the positive suggestions for reform of the Court that have been made
over the years, and that are particularly surfacing again now in the aftermath
of Nicaragua, will have been accomplished by indirection when they could
not have been brought about directly: the Court is becoming increasingly
busy with certain traditional and relatively limited disputes, brought in large
part by special agreement, relating to smaller states of the Third World and
involving the use of Chambers. It is hoped that fresh cases will continue to
come to the Court, no matter what they involve, and no matter what their
provenance. In spite of the unpopularity in some quarters of the Nicaragua
decision, perhaps the Court’s willpower and institutional courage and in-
dependence—which are certainly highlighted by that decision—will ulti-
mately prove to be a more important attraction, The irony is that it may
eventually become crystal clear that the Court has not been biased (as will
have been urged by the United States) but has, in fact, been precisely the
opposite.

(4) The Court will definitely have a variety of cases before it in the next
several years that will deal further with questions of evidence and proof.
Not the least of these will be the reparations phase of the Nicaragua case.
Since much attention, and much of the inevitable criticism by the United
States, will undoubtedly be addressed to the Court’s handling of the complex
evidence in the absence of the respondent,**? the Court can be expected to
deal with the reparations phase of Nicaragua, and the factual issues in the
other cases recently brought before it, with the same “exacting care” that
Judge Lauterpacht thought it had demonstrated in Corfu Channel.**? It can
be hoped, if not anticipated, that the Court will exercise an even higher

of Oct. 16); Aegean Sea, supra note 245; Interpretation of the Agreement of 25 March 1951
between the WHO and Egypt, 1980 IC] Rep. 73 (Advisory Opinion of Dec. 20); the franian
Hostages case, supra note 54; Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Application
[Malta] for Permission to Intervene, 1981 ICJ Rep. 3 (Judgment of Apr. 14); Tunisia [ Libya,
supra note 26; Continental Shelf (Libyan Arab Jamahiriya/Malta), Application [Italy] for Per-
mission to Intervene, 1984 ICJ Rer. 3 (Judgment of Mar. 21); Libya /Malta, supra note 43;
Application for Revision and Interpretation, supra note 85; Frontier Dispute, supra note 278,

#¢ “In different respects and for different reasons, the Court was not [politically] responsive
enough in the South West Africa Cases and in its Certain Expenses Advisory Opinion and probably
was overly responsive in the Namibia Advisory Opinion.” R. FALK, REVIVING THE WORLD
COURT 23 (1986),

! Even states that may be highly sympathetic to the vigorous substantive holding in the case
may not be prepared to face a similarly vigorous ruling of the Court on a matter closer to their
own national interest.

2 See text at note 61 supra.
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degree of care in attacking factual issues than it has ever done before, if
only as a result of the adverse criticism it will doubtless receive from those
sympathetic to the U.S. position in the Nicaragua case.

(5) It also remains to be seen how well the Court can weather the insti-
tutional storm that is now about to break over implementation of the Nic-
aragua decision, including most importantly the conduct and results of the
“subsequent phase of the proceedings” on reparations.?*® Even if the Judg-
ment in Nicaragua is perceived as being absolutely correct, and the position
of the United States as absolutely wrong, the problem nevertheless remains.
The attitude of the United States toward the subsequent phase of the pro-
ceedings will be critical: in particular, how it responds to its obligation to
comply with any part of the Court’s decision.?®* The fear is that the case
may effectively become transformed from Nicaragua v. United States into
United States v. International Court of Justice.**

(6) Long-term stonewalling of the Court by the United States concerning
the Nicaragua decision may well backfire. The vast majority of member states
may become increasingly sympathetic to the Court, whether or not they
actually agree with the substance of the Nicaragua decision, simply because
by defying the Court over Nicaragua, the United States will be defying the
Court in general; by necessary inference, it will then also be defying the

% Nicaragua Merits, 1986 ICJ] REP. at 142-43, paras. 283-85; and 149, para. 292(15)
[dispositif]. Can it not be cogently argued that the United States, bound as it is by Article 94,
paragraph 1 of the Charter, ought now to reenter the proceedings so as to mitigate damages?
(The Court even suggested this eventuality: “while the United States has chosen not to appear
or participate in the present phase of the proceedings, Article 53 of the Statute does not debar
it from appearing to present its arguments on the question of reparation if it so wishes.” 1986
IC] REP. at 143, para. 284.) Does the Executive not have a duty to avoid, wherever possible,
a heedless accumulation of liabilities under treaties and other international agreements? Is not
a decision not to reenter the proceedings for the purpose of mitigating damages tantamount to
agamble, in effect, that the Judgment will be unenforceable at all costs, as well as an anticipatory
repudiation of our solemn obligations under Article 94, paragraph 1 of the Charter (as distin-
guished from any subsequent enforcement action under Article 94, paragraph 2)? See Highet,
supra note 13, at 1003.

9 See Nicaragua Merits, 1986 IC] Rep. at 23-24, para. 27; see also Rowles; “Secret Wars,”
Self-Defense and the Charter—A Reply to Professor Moore, 80 AJIL 568, 580~82 (1986); and Highet,
supra note 13, at 1003. The problem is also raised collaterally by the possibility of Nicaragua’s
being successful in enforcement or exequatur actions in third-party state courts in efforts to
obtain judgments to confirm and order execution of the Court’s decision.

*% As a matter of historical contrast to the positions currently being adopted by the United
States (see the Department Statement, supra note 11): in 1923 Secretary of State Charles Evans
Hughes (later to become both a judge of the PCIJ from 1928 to 1930 and also Chief Justice
of the Supreme Court of the United States) wrote a letter to Norway enclosing a U.S. Government
check for the fullamount of a more than $12 million arbitral award of 1922 in favor of Norway,
on behalf of Norwegian shipowners whose vessels had been appropriated by the United States
during World War . Actually, Secretary Hughes was highly critical of the award and refused
to accept that its bases of decision were declaratory of international law or capable of creating
precedents binding on the United States. The check was nevertheless delivered, as a “tangible
proof of [the] desire [of the U.S. Government] to respect arbitral awards” and of its “devotion
to the principle of arbitral settlements even in the face of a decision proclaiming certain theories of
law which it cannot accept.” 1 R. Int’l Arb. Awards 344 (emphasis added). This precept should
not go unnoted at the present time.
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entire organization of which the Court is the principal judicial organ.?*® The
United States is not likely to suffer too many immediately adverse conse-
quences—although the possibility of third-party or collateral enforcement
of the decision should not be dismissed lightly—but positive eflects on the
general attitude toward the Court held by a large majority of UN member
states could well be accelerated.

(7) The “no-appearance technique” of litigation®*” will be placed in a
new, sharp and critical light. The Nicaragua case dramatizes the profound
consequences and implications of the nonappearance (more properly, dis-
appearance) of the United States, and any subsequent refusal by it to comply
with the Judgment. This can become a life-threatening event for a fragile
institution such as the Court. Yet this strategy may also backfire: the “no-
appearance technique” of litigation may suffer a setback, once its absurdity
and overall uselessness are correctly perceived. Likewise, overt defiance of
the Court by a great power over a case won by a small one may prove to be
an unattractive example—a disincentive—for other states. It is hard to com-
plain with Goliath after he has been trounced by David.

(8) The destruction or weakening of the Court does not appear to be as
sure a thing as its opponents are bound to announce. This writer hopes that
precisely the opposite effect will be experienced. As was pointed out above,
many of the classic anodynes for improving the Court’s functioning are now
beginning to materialize one way or another, perhaps in reaction to Nicaragua
and perhaps merely by coincidence. '

In any event, the negative forces undermining the progressive develop-
ment of international law—nonproduction, noncooperation and nonap-
pearance—which, like Antaeus, might at first appear to be gaining renewed
strength from both the 1985 withdrawal of the United States and the likely
long-term response by the United States and others to the Court’s Nicaragua
decision in 1986, will now be seen for what they are.

It is therefore not entirely vain naiveté to hope that some institutional
good may come out of the extraordinarily difficult situation from which the
Court is just now emerging. That hope may be expressed as a variant of
Pascal’s wager: it is better to believe in the Court than not to believe in the
Court, since, if the Court does emerge as an effective institution, one’s belief
and conviction will have been vindicated; whereas, if the Court falls upon
increasingly difficult times, then it will not matter much what one believed.
The Court may well continue to have more to do—not less—as a result of
Nicaragua. At least, it will certainly have more facts to determine and it will
have to continue to “perform that task with exacting care.”?* Jit is hoped
that its use and determination of facts and evidence will grow in strength
and depth as a result of, and not in spite of, the Nicaragua decision of 1986,
where much of the Court’s careful and painstaking work was rendered dif-
ficult beyond description by the absence of the respondent.

5 UN CHARTER art. 92.
297 See Fitzmaurice, supra note 151, at 105.
298 See text at note 61 supra.
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Evidence before the International Court of Justice

EDUARDO VALENCIA-OSPINA*

Introduction

The Statute of the International Court of Justice deals with evidence in only
cursory terms. Article 48 provides that the Court shall “make all arrangements
connected with the taking of evidence”. This provision was carried over
verbatim from the Statute of the Permanent Court of International Justice
(PCI]), and appears to be derived from similar provisions in the 1899 and 1907
Hague Conventions for the Pacific Settlement of International Disputes. As the
cases before the PCIJ primarily concerned the application of treaties, that Court
was in a position to establish and rely on facts that were not in dispute between
the parties, obviating, in most cases, the need for detailed rules of evidence.

The Statute of the present Court has remained virtually unaltered in terms of
evidence, and the current Rules of Court, adopted in 1978, continue this liberal
regime: the parties enjoy great freedom in relation to the production of
evidence, as does the Court in evaluating it. Article 48 of the ICJ Statute is
supplemented by a handful of general provisions, both in the Statute and the
Rules of Court, which give the Court a great deal of autonomy and flexibility in
dealing with evidentiary matters.

Nature of the ICJ Evidentiary System

Although the Court has been said to have taken the best from the accusatorial/
adversarial and the inquisitorial systems of evidence, the drafters of the earliest
sets of Rules of the PCIJ expressed the view that the broad and liberal system of
evidence created by the Statute was closer to the English system, based on the
freedom of the parties to present their own evidence. When the litigants are
sovereign States, it is perhaps only logical for them to have the main initiative
and responsibility in regard to the production of evidence. While the Court is
authorized to seek particular evidence, either at the request of a party or of its
own motion, and to question witnesses and experts, its primary function is to
supervise the taking of, and to decide as to the admissibility, relevance and
weight of evidence.

Like its predecessor, the PCI]J, the Court is often in a position to base its
decision on undisputed facts. While a domestic trial court is deemed to know
the law and can therefore confine itself almost entirely to making findings of fact
(leaving it in many cases to one or more appellate instances to rule on the

* The author is Registrar of the International Court of Justice.

International Law FORUM du droit international 1: 202-207, 1999.
© 1999 Kluwer Law International. Printed in the Netherlands.
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ultimate legal repercussions of those predetermined facts) the International
Court of Justice must find both law and fact in a single instance, and is often
called upon to establish the existence of the rules of international law on which
its decisions are based.

Burden and Standard of Proof

In allocating the burden of proof, the Court follows the basic rule of actori
incumbit probatio: that the party putting forth a claim is required to establish the
requisite elements of law and fact. This may be rendered more difficult, in those
cases brought before the Court by Special Agreement, by the absence of an
identifiable plaintiff/defendant relationship, but the basic approach remains that
each party bears the burden of proving the facts on which it relies in making its
case. In the Minquiers and Ecrehos case,! for example, the Special Agreement
between France and the United Kingdom asked the Court to determine which
country had sovereignty over certain rocks and islets. The Special Agreement
further provided that the written proceedings be “without prejudice to any
question of the burden of proof”.” In its judgment the Court held that as both
parties claimed sovereignty, each was required to “prove its alleged title and the
facts upon which it relies.” Judge Levi Carneiro elaborated on this basic rule in
his separate opinion, stating that “it is for the Party interested in restricting the
application of an established rule or of a recognized fact to prove that such a
restriction is valid.”*

The concept of an identifiable or quantifiable standard of proof emanates
from the common law system, with its “beyond a reasonable doubt” in criminal
proceedings and the more lenient “by a preponderance of the evidence” in civil
proceedings. The international regime appears to reflect the civil law system, in
which all that is needed is that the court be persuaded, without reference to a
specific standard. Certain aspects of the Court’s practice require a prima facie
showing of particular matters, such as the existence of a jurisdictional basis for
the indication of provisional measures.” Interestingly, the only guidance offered

! Minquiers and Ecrehos (France/United Kingdom), 1953 ICJ Rep. 47 (Judgment of 17

November).
2 Id. at 49.
3 Id. at 52.
“ Id. at 99.

5 See, e.g., the cases concerning Legality of Use of Force ((Yugoslavia v. Belgium),
(Yugoslavia v. Canada), (Yugoslavia v. France), (Yugoslavia v. Germany), (Yugoslavia v.
Italy), (Yugoslavia v. Netherlands), (Yugoslavia v. Portugal), (Yugoslavia v. Spain),
(Yugoslavia v. United Kingdom), (Yugoslavia v. United States of America)), Orders of 2
June 1999.
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by the Statute with respect to the standards of proof is Article 53, which
provides that in the case of a party’s failure to appear or defend its case, the
Court may rule in favour of the other party, but only after it has satisfied itself
that it has jurisdiction, and “that the claim is well founded in fact and law”
[emphasis added].

Admissibility of Evidence

In keeping with its liberal evidentiary regime, there is no true hierarchy of
different forms of evidence before the Court. In this respect, the Court appears
to have been influenced primarily by continental legal systems, with written
evidence more common than oral evidence. Most of the evidence produced in
IC] proceedings forms part of the often voluminous written pleadings. The
Statute and Rules of Court do, however, provide for the oral testimony of
witnesses and experts, and both have been employed before the Court.
Furthermore, the Court has on several occasions agreed to the production of
“sworn statements” (affidavits), a hybrid form of evidence common in Anglo-
Saxon law, which consists of the evidence being taken by a public official and
recorded by him in a formal instrument drawn up in accordance with the
provisions of his national law.

With respect to written evidence, Article 50(1) of the Rules of Court requires
the annexation to the original of every pleading of “certified copies of any
relevant documents adduced in support of the contentions contained in the
pleading.” In terms of formal admissibility, after the closure of the written
proceedings, Article 56 of the Rules requires either the consent of the other
party, or the permission of the Court, in order to submit further documents.
The substantive admissibility of documentary evidence is left to the appreciation
of the Court, and evidence tends to be regarded as admitted, unless challenged
by the other party.

Another aspect of the Court’s liberal evidentiary practice is that the parties
have traditionally been allowed recourse to available technical resources. Thus
the PCIJ accepted the production of photographs® and the use of models,” while

the present Court has agreed to view films.® In more recent cases, a party has

% See, e.g., Phosphates in Morocco (Italy v. France), 1936 P.C.1J. (series C) No. 85, at
875.

7 See, e.g., Diversion of Water from the Meuse (Netherlands v. Belgium) 1936
P.C.1J.(series C) No. 81, at 215.

8 See, e.g., Oral Arguments, Documents, 1959 1.C.J. Pleadings (II Temple of Preah
Vihear, Cambodia v. hailand) 130. If there is an objection from one of the parties, the
Court generally requires that that party be allowed to preview the film, Oral Arguments,
Documents 1978 1.C.J. Pleadings (V Continental Shelf, Tunisia/Libyan Arab Jamahbiriya)
487, 492.8
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produced a video cassette as an annex to a written pleading, or each of the
parties has been permitted to show a video cassette in the course of the
hearings.’

The Court has even relied, in certain circumstances, on what it termed
“matters of public knowledge”. In the Hostages case, for example, the Court
stated that “[t]he essential facts of the present case are, for the most part, matters
of public knowledge which have received extensive coverage in the world

press”'” and it went on to find that “[t]he information available . . . is wholly

consistent and concordant as to the main facts and circumstances of the case”.""
One explanation for this flexible approach to the admissibility of evidence is
the Court’s broad power, and perceived ability, to ascertain the weight and
relevance of particular evidence. Unlike a common-law lay jury, this highly-
qualified and experienced international bench is not considered to need
“protection” from potentially unreliable evidence. It is, therefore, perhaps
surprising that the Court has nevertheless, on a few occasions, rejected hearsay

evidence as “allegations falling short of conclusive evidence.”"

Recent Developments and New Challenges

Site Visit

In 1997, for the first time in its fifty-year history, the Court gave effect to the
provisions of Article 66 of the Rules of Court, by making a much-publicized
visit to the areas to which the case related. In the case concerning Gabcikovo-
Nagymaros Project (Hungary/Slovakia) the Court visited, between the first and
second rounds of oral pleadings, the Gabtikovo-Nagymaros hydroelectric dam
project on the Danube river. The visit was undertaken at the request of both
governments, which made joint arrangements for the site visit by concluding a
Protocol of Agreement and subsequent Agreed Minutes.

Accompanied by the Agents and technical advisers of the two States, the
Court visited areas between Bratislava and Budapest in both countries, at which
technical explanations were given and Judges were able to put questions of fact
to the two delegations.

° Provided that the cassettes in question were exchanged in advance by the parties
through the intermediary of the Registry (see Gabtikovo-Nagymaros Project (Hungary/
Slovakia), Judgment of 27 September 1997, para. 8).

19 United States Diplomatic and Consular Staff in Tehran (United States v. Iran) 1980
I.C.J. Rep. 9.

W Id. at 10.

'2 E.g., Corfu Channel (United Kingdom v. Albania) Merits, 1949 ICJ Rep. 4 (Judg-
ment of 9 April).
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Authenticity of Documents

In September 1997, following the filing of the parties’ memorials in the case
concerning Maritime delimitation and territorial questions berween Qatar and
Babrain (Qatar v. Babrain), Bahrain informed the Court that it challenged the
authenticity of eighty-one documents produced by Qatar as annexes to its
memorial. Bahrain indicated its intention to disregard the content of these
documents for the purposes of preparing its counter-memorial, which was due
to be filed by 31 December 1997, simultaneously with that of Qatar.

Qatar responded that the objections raised by Bahrain came too late and that
it could not answer them in its counter-memorial, while Bahrain asserted that
reliance by Qatar on the challenged documents could give rise to procedural
difficulties affecting the orderly development of the case. It observed that the
question of the authenticity of the said documents was “logically preliminary to
. . . the determination of its substantive effect”.

After the filing of the counter-memorials in December 1997, Bahrain, noting
that Qatar continued to rely on the challenged documents, again emphasized
the need for the Court to decide the question of their authenticity as a
preliminary issue. On 30 March 1998 the Court ordered a further round of
written pleadings in the case, directing the submission, by each of the Parties, of
a Reply on the merits by 30 March 1999. The Court further ordered that, by 30
September 1998, Qatar should file an interim report, to be as comprehensive
and specific as possible, on the question of the authenticity of the challenged
documents. The Order specified that Qatar’s Reply should contain its detailed
and definitive position on the question and that Bahrain’s Reply should contain
its observations on Qatar’s interim report.

Qatar’s then announced, in its interim report, that it would not rely on the
disputed documents. The report, to which four experts’ reports were appended,
stated that while there were differing views not only between the respective
experts of the Parties, but also between its own experts, on the question of the
material authenticity of the documents, as far as the historical consistency of the
content of those documents was concerned, Qatar’s experts took the view that
Bahrain’s assertions showed exaggerations and distortions. Qatar pointed out
that its decision to disregard the documents was intended “to enable the Court
to address the merits of the case without further procedural complications”. In
an Order dated 17 February 1999, the Court placed on record Qatar’s decision
to disregard the challenged documents, and granted the parties a two-month
extension of the time-limit for the submission of their replies, which were not to
rely on those documents.

Hearing of Witnesses

Currently pending before the Court are two cases brought against the Federal
Republic of Yugoslavia under the 1948 Convention on the Prevention and
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Punishment of the Crime of Genocide. Bosnia and Herzegovina initiated
proceedings in 1993, and Croatia in July 1999. In the case concerning
Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia), Yugoslavia has filed counter-
claims (which the Court has declared admissible), asserting inter alia that Bosnia
and Herzegovina is responsible for acts of genocide committed against the Serbs
in Bosnia and Herzegovina.

The experience of the two International Criminal Tribunals (former
Yugoslavia and Rwanda) reveals that establishing an international crime can be
extremely fact-intensive. In particular, both tribunals have heard large numbers
of live witnesses; up to 150 in one recent ICTY case. Of course, as a criminal
tribunal, the ICTY is required by its rules to hear all witnesses presented by a
party. There is no similar requirement in the Statute or Rules of the Inter-
national Court of Justice, both of which contemplate,'® but do not prescribe,
witness (and expert) testimony.

The PCIJ heard witnesses on only one occasion, in 1926, in the case
concerning Certain German Interests in Polish Upper Silesia. Witnesses, and
witness-experts, have appeared before the present Court at the parties’ instance'*
in several cases, including: Corfu Channel; Temple of Preah Vibear; Military and
Paramilitary Activities in and against Nicaragua; Land, Island and Maritime
Frontier Dispute; Elettronica Sicula S.p.A. (ELSI), but never in such numbers as is
customary before criminal tribunals. In the merits phase of the Southwest Africa
cases, the Respondent called fifteen witnesses, who were heard from 18 June to
14 July 1965 and 20 September to 21 October 1965, at a total of forty sessions
of the Court. It is therefore not inconceivable that the Court will be called
upon, in these cases arising under the Genocide Convention, to make difficult
and delicate evidentiary rulings on the subject of witness testimony, balancing
equitable and fact-finding considerations against the exigencies of the Court’s
limited resources of time and funds.

13 See, e.g., Articles 43(5) (“The oral proceedings shall consist of the hearing by the Court
of witnesses, experts, agents, counsel, and advocates.”) and 51 of the Statute; Articles 57,

58, 62, 63, 64, 65, 68, 70 and 71 of the Rules of Court.

14 Although contemplated by the Rules, there has never been a case in which witnesses
appeared before the Court at its own instance.
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GENERAL ARTICLES

Les moyens de preuve devant la Cour internationale
de Justice a la lumiére de quelques affaires
récentes portées devant elle

Par Maurice Kamto

A. Introduction

‘La preuve est un élément essentiel dans tout proces. S'il est de coutume de
dire que les faits sont'sacrés. clest parce qu'ils conditionnent une bonne
apphication de la régle de droitrdans le cadre d un contentieux. Pour cette raison.

ils doivent étre avérés. attestés! verifiables et vérifiés. et ceci ne peut se faire

quau moyen des preuves. Les éléments de"fait et de preuve peuvent
conditionner. du reste. la compétence de la CIJ appelée d exercer su fonction
consultative et. en tout cas. la qualité du matériau probatoire détermine

" Professeur des Facultes de Droit. Vlembre de la Commussion de droit international
des Nations Unies, Membre associé de I'Institut de droit international. Cet article est la
version développée d'une communication présentée par "auteur au « Collogue du 60°
anniversaire de la C1J » organisée par celle-ci & son siege i La Haye, du 10 au 12 mars
2006.

' Dans la procédure concernant les Conséquences juridiques de I'édificarion d’un
mur dans le territoire palestinien occupé (avis du 9 juillet 2004, C1J Recueil 2004, 136
(Conséquences juridiques de I'édification d'un mur)), plusieurs participants a la pro-
cédure ont soutenu que la Cour devrait refuser d’exercer sa compétence. motif pris de
cequelle ne dispose pas des faits et des éléments de preuve nécessaires pour lui per-
meitre de formuler des conclusions ». S'appuyant sur FPavis consultatif refatif &
Vlnterpi cration des traites de paix conclus avec la Bulgarie, la Hongrie er lu Roumanie

avis du 30 mars 1950, CLJ Recueil 1950, 635 (Interprétation des traités de paivy) Isragl
en particulier estimait « que la Cour ne saurait donner un avis sur des questions
soulevant des points de fait qui ne peuvent étre éclaircis contradictoirement » (Con-
Séquences juridiques de 'edification d'un mur, § 55). Certes. dans la procédure con-
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généralement I"issue du proces. On comprend que les parties aient recours aux
moyens les plus divers — a tous les moyens possibles 2 vrai dire — pour faire
pencher la balance.

On entend par moyens de preuve. les matériaux apportés par une partie i up
différend. de sa propre initiative ou a la demande de la juridiction saisie, pour |3
démonstration de la réalité d’un fait quelle allegue ou d’un titre juridique
qu’elle revendique. Le droit international et la Cl dans sa pratique sont si peu
formalistes qu’ils n"imposent aucune limitation aux moyens de preuve ni pour
leur volume. ni en ce qui concerne leur nature. bien que la Cour ne cesse d'ep
appeler & la modération des parties dans la production quantitative des annexes
documentaires 2 leurs écritures. En tout élat de cause. la jurisprudence de |a
Cour ne laisse pas apparaitre une typologie en la matiére : elle suggere
simplement une hiérarchie de la valeur probatoire des éléments de preuve qui
peut varier. du reste. en fonction des circonstances propres a chaque espéce.

L administration de la preuve est guidée par un certain nombre de principes
dont ne se départit pas la Cour et qui correspondent a autant de pouvoirs qu'elle
peut exercer en la matiere au cours du procés. Ces principes n“éliminent
cependant pas les difficultés auxquelles sont confrontées, et les parties pour leur
production. et la Cour dans leur appréciation. C'est un principe établi en droit
international qu’il incombe & chaque plaideur qui cherche i établir 1" existence

cernant le Statur de la Carélie oricntale, la CPJI (avis du 23 juillet 1923, Séric B N,
28) a décidé de refuser de donner un avis, entre autres. parce gue la question posée
« soulevait des points de fait qui ne pouvaient étre eclaircis que contradictoirement »,
pour reprendre la formule précitée de I'avis consultatif dans la procédure relative a
Uinterprétation des traités de paiv (72). Mais la vraie question est celle de savoir,
comme I'a fait observer la Cour. si les ¢léments dont elle dispose dans un cas donné
«sont suffisants » pour lui permettre de donner un avis consultatif. Cette question « doit
¢tre tranchée dans chaque cas particulier ». dit la Cour (Conséquences juridiques de
Uédification d'un mur, § 56). Clest ainsi que dans son avis sus-cité relatif a
Ulnterprétation des traités de paix, puis dans I'avis sur le Sahara oceidental, elle a bien
indique que ce qui était décisif dans ces circonstances était de savoir « si la Cour
dispose de renseignements et d'éléments de preuve suffisants pour étre & méme de
porter un jugement sur toute question de fait contestée et qu'il lui faudrait établir pour
se prononcer d'une mani¢re conforme & son caractere judiciaire » (Sahara occidental,
avis du 16 octobre 1975. CIJ Recueil 1975, 12. § 46 : Conséquences juridiques de
Uedification d’un mur, § 56). Or. en 'espéce. comme ce fut le cas dans ["affaire du
Sahara occidental (§ 47). la Cour a estimé qu’ « elle dispose de renseignements et
déléments de preuve suffisants pour lui permettre de donner "avis consultatif demandé
par I"Assemblee générale » (Conséquences juridiques de I'édification d un mur, § 38).
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J'un fait den apporter la preuve o de méme. il lui incombe de démontrer
[existence et la validité d'une régle qu'il invoque aux fins d’asseoir son
argumentation juridique. C'est donc aux parties i un procés devant la Cour de
prouver les faits de leur cause, 2 chacune d'entre elles de convaincre fa Cour de
{a réalité. de l'exactitude et de I"authenticité de chaque donnée factuelle
(¢venement. document. déclaration, etc.) qu'elle invoque et d'établir sa

pertinence en tant qu'élément de preuve au regard de I'espece.

L effet du facteur temporel sur la valeur probatoire de certains éléments
produits par les parties ne peut atre négligé. La pratique montre en effet que la
pertinence d’un ¢lément de preuve ainsi que son poids spécifique parmi les
mateériaux probatoires dans une affaire dépendent du moment a partir duquel
ledit elément de preuve existe. ou a été constitu¢. par rapport au fait ou & la
situation dont on veut établir I'existence ou la véracité.

Sur la base de ces quelques considérations liminaires. on examinera
successivement. 3 la lumigre de la seule jurisprudence récente de la Cour : les
pouvoirs de la Cour en matiere ¢ admission et d appréciation des moyens de
preuve (B.). les difficultés lides A I'administration de la preuve (C.). et enfin le
rapport de la preuve au temps (D.).

B. Pouvoirs de la Cour en matiére d’admission et d’appréciation
des moyens de preuve

Lorsqu'elle est appelée a se prononcer sur les faits. la Cour procede
nécessairement i une évaluation des preuves fournies par les parties pour étayer
Jeurs points de vue respectifs. Sa tiche ne se limite pas a trancher la question de
savoir lesquels parmi les matériaux produits & cetie fin dotvent étre considérés

La Cour I'a affirme dans affaire des Activitds militaires et paramilitaires au
Nicaragua et contre celui-ci (Nicaragua ¢. Etats-Unis d” Amérique). compétence et rece-
vabilite, arrét du 26 novembre 1984, C1J Recueil 1984.392.§ 101 s elle Fa rappelé dans
Iaffaire Avena et autres ressortissants mexicains (Mexigue ¢. Etats-Unis d” Amérigue).
arrét du 31 mars 2004, CIJ Recueil 2004, 12, § 55. parce que les parties n’étaient
d'accord « ni sur ce que chacune d’elles doit prouver en ce gui concerne fa nationalité
aux fins de Iapplication du paragraphe 1 de 1'article 36. ni sur la maniere dont les
principes régissant la preuve ont été respectés dans chaque cas en ce qui concerne les
faus o (thid.. § 54).
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comme pertinents ; « elle est aussi de déterminer ceux qui revétent une valeur
probante A 1"égard des faits allégués ».*

Pour procéder & |'appréciation de la valeur probante des éléments de preuve,
la Cour se laisse guider par un certain nombre de principes qu’elle applique en
fonction des circonstances de chaque espece. A cet égard. elle revendique la
maitrise du choix des éléments de preuve i prendre en compte et du poids a leur
attacher.

1. Pouvoir d’admission des preuves

En regle générale. tous les moyens ou modes de preuve sont recevables
devant la Cour : il nexiste généralement pas de régle d’exclusion liée a leur
nature.” Le principe fondamental en la matiere est la libre admissibilité des
preuves par le juge international. Ce principe s’entend non seulement comme
permettant aux parties de présenter toutes les preuves qu’elles désirent, mais
également comme donnant 3 la Cour le pouvoir de les admettre ou de les
écarter. Il se dégage de la jurisprudence et des opinions de certains juges de la
Cour’ et d'autres juridictions internationales, mais aussi de nombreuses
dispositions de compromis. de statuts ou de réglements de procédure des
juridictions internationales ainsi que de la doctrine."

Le principe de la libre admissibilité des preuves ne fera pas I"objet de
développements particuliers ici. la jurisprudence récente de la Cour n’y
apportant pas d"éléments nouveaux.

Y CU. Activités armées sur le territoire du Congo (République démocratique du
Congo c. Ouganda). arrét du 19 décembre 2005. § 58. disponible sur : http://www.icj-
cij.org/cijwww/cdocket/ceofccoframe.htm (Acrivites arnmces).

* V. Gérard Nivungeho, La preuve devant les juridictions internationales (2005),
240.

* V. CPIL Certains intéréts allemands en Haute-Silésie polonaise, arrét du 25 mai
1926. Série A. n¢ 7. 72-73. Déclaration du Président de la Cour dans Iaffaire du Sud-
Ouest africain, C1J Mémoires., vol. X, 123 : CLL. Application de la Convention pour la
prévention et la répression du crime de génocide (Bosnie-Herzégovine c. Serbie et
Monténégro). mesures conservatoires, ordonnance du 13 septembre 1993, op. ind. du
juge de Shahabuddeen, C1) Recueil 1993, 325 CPLI. Oscar Chinn, arrét du 12 décem-
bre 1934, op. ind. du juge Van Eysinga, Série A/B. n¢ 63. 146.

® Nivungeko (note 4). 240-255.
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11. Pouvoir d’appréciation des éléments de preuve

Le principe de la libre admissibilité des preuves s"accompagne naturellement
du principe de la libre appréciation des éléments de preuve produits par les
parties. L'examen de la jurisprudence récente de la Cour laisse apparaitre une
évolution. allant d'une période caractérisée par le défaut de criteres
d appréciation vers la définition d’une méthodologie et des standards
d'évaluation des éléments de preuve produits par les parties & un différend
devant la Cour.

1. La tentation de I'intime conviction

La liberté dont dispose la Cour en matiére d appréciation des éléments de
preuve parait totale et a pu apparaitre, au moins jusqu’a I'arrét rendu dans
I"affaire des Activités armées sur le territoire du Congo,” arbitraire en raison de
I"absence d une méthode d’ évaluation précise et de motivation des choix de la
Cour en la matiere. On constate a cet égard. d’une part, une appréciation
indifférenciée de matériaux probatoires. souvent composites, produits par les
parties. d’autre part. un défaut de critere ou de norme (ou « standurd »)
d"appréciation des éléments de preuve permettant d'accueillir un élément
comme preuve suffisante.

Dans I'affaire des Plates-formnes pétrolieres” par exemple, les Etats-Unis
avaient produit des éléments de preuve 4 "appui de |'allégation selon laquelle
ils avatent agi au titre de la légitime défense parce qu'ils étaient fondés a
prendre les plates-formes iraniennes pour cibles d’une attaque armée. Ces
élements de preuve visaient

a indiquer que les plates-formes recueillaient et transmettaient des renseignements

sur les mouvements de navires, servaient de relais de communication militaire aux

fins de coordonner les forces navales iraniennes et faisaient fonction de bases
logistiques & partir desquelles étaient menées. au moyen d hélicopteres et de petites
embarcations, des attaques contre des navires de commerce neutres. Les Etats-Unis
ont fait état de documents et d autres éléments découverts par leurs forces i bord du

" Note 3.

¥ Cll. Plates-formes pétrolieres (République islamique d’Iran c¢. Etats-Unis
d’Amérique). arrét du 6 novembre 2003. C1J Recueil 2003, 161.



264 Maurice Kamto

navire fran Ajr[...]. qui établiraient que les plates-formes de Reshadat serviraient de
. A ey
stations de communication militaire

note la Cour dans sa décision. L Iran avait récusé ces éléments de preuve."

Or. face 4 une controverse portant sur autant d"éléments de preuve. fondés
ou non. la Cour. sans exposer la démarche suivie dans I'examen et I"évaluation
des éléments produits. tranche dune phrase :

La Cour n'est pas pleinement convaincue que les éléments de preuve dont elle

dispose étayent les allégations des Etats-Unis quant & 'importance des activités et

de la présence militaires sur les plates-formes pétrolieres de Reshadat. et elle relave

qu aucun clement n'a éte produit en ce sens s’agissant des complexes de Salman et

de Nasr."!
La premiere partic de cette phrase est déconcertante : ce n'est pas une moti-
vation fondée sur une évaluation circonstanciée des faits. mais de 'intime
conviction. On peut douter qu’il soit de bonne politique judiciaire ou de bonne
doctrine juridique pour la Cour de trancher sur la base de I'intime conviction.
qui plus est dans un contentieux civil. en particulier celui de la responsabilité de
I"Etat.

Cette maniere de procéder. qui a incontestablement affaibli I"arrét de la Cour
sur ce point, a été critiquée 2 juste titre, et de l'intérieur méme de la haute
juridiction. Dans son opinion individuelle au style plutdt vigoureux. le Juge
Higeiny déplorait que « la Cour n"explique {pas] quel est le critere de preuve a
satisfaire ».”* Selon le Juge. la Cour était coutumiere d’un tel manguement,
notamment dans 1"affaire du Détroit de Corfou' et dans I"affaire des Activirés
militaires et paramilitaires au Nicaragua et contre celui-ci," ce qui contraste
avec I'attitude d autres juridictions et certains tribunaux arbitraux qui ont dii

" Ibid., § 74

" thid., § 75.
" Ibid., § 76.

"> Op. ind. de Mme le Juge Higgins, ibid.. 225. § 30 (italique original).

"""CII. Dérroit de Corfou (Royaume-Uni ¢. Albanie). fond. arrét du 9 avril 1949. ClJ
Recueil 1949, 4. 17 : la Cour a rejet¢ des preuves « sans force probante suftisante » et
explique alors qu'il fallait tabler sur « un degré de certitude » (ibid., 17).

" CU. Activites militaires et paranilitaires an Nicaragua et contre celui-ci (Ni-
caragua ¢. Etats-Unis d"Amérique). fond. arrét du 27 juin 1986. C1J Recueil 1986. 14,
§§ 54, 110, 139 et 216 (Nicaragua): la Cour n’a méme pas cherché & définir le critére de
preuve qu’elle retenait dans cette affaire, se contentant de déclarer de temps a autre (V.
les reférences ci-dessus) que selon elle. les preuves presentées n'établissaient « pas
sutfisamment » tel ou tel autre fait (op. ind. de Mme le Juge Higgins (note 12). § 32).
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accepter [obligation de procéder eux-mémes, « de fagon parfois détaillée », &
la tiche juridique consistant & indiquer aux parties comparaissant devant eux
comment elles peuvent s’ acquitter de la charge de produire des preuves fiables
a la satisfaction de la juridiction concernée.'” Mme Higgins reprochait a la Cour
de ne chercher « nullement & taire un tri. a classer [les éléments de preuve] ni a
Jes examiner » el n’avait pas hésité & conclure. d'une formule sans appel. que
« sit méthodologie laiss[ait] & désirer ».'

2. Laffirmation d'une méthodologie basée sur un examen détaillé et
organisé des faits de chaque espece

Cette critique semble avoir eu un écho au sein de la Cour. et pour cause.
Sous I'influence probable du Juge Higgins, devenu entre temps son Président.
1a Cour a exposé de facon détaillée la démarche qu’elle entendait suivre dans
I"appréciation des éléments de preuve dans 'affaire des Acrivités armées. Le
nombre de cas de violations d'obligations internationales alléguées par les
partics ainsi que la quantité et la diversité des matériaux probatoires produits &
I"appui de ces allégations étaient. comme I"a releve le Président de la Cour.
«unprecedented »'7 et les nombreuses et importantes questions. tant juridiques
que factuelles. soulevées par cette abondante documentation.”™ d autant plus

Il est fait référence a cet égard notamment a la décision de fa Commission des
réclamations Erythrée/Ethiopie dans "affaire Les Prisonniers de guerre (n€l7 de
['Erythrée. Sentence partielle du 1 juillet 2003, §§ 43-53. disponible sur : http:/www.
pea-cpa.org/ENGLISH/RPC/EECC/ER 1 7.pdf) et a I"arrét rendu le 29 juillet 1988 par la
Cour interamericaine des droits de I'homime dans "affaire Veldsques Rodrigues, fond.
ILR 95. 233, §§ 127-139. Il n'est pas inutile d'indiquer que le Juge Higgins a été
membre de la Commussion des réclamations Erythrée/Ethiopie et qu™a ce titre. elle a
certatnement contribue 2 établir une méthodologie en maticre d’appréciation des
élements de preuve qu'elle a finalement réussi a introduire dans 1'¢laboration des arréts
de la Cour sous sa presidence. comme le montre I'arrét du 19 décembre 2005 dans
lalfaire Acrivités armees (note 3) examiné ci-apres.

" Op. ind. de Mme le Juge Higgins (note 12). §§ 38 et suiv.

Speech by H.E. Judge Rosalvn Higgins, President of the International Court of
Jusuce at the 38th Session of the International Law Commussion. 25 July 2006.
disponmible sur : hup://www.icj-cij.org/icjwww/ipresscom/SPEECHES/ispeech
president_higgins_20060725.htm. 4.

L affaire Micaragua (note 14) avait d¢ja donne un apercu du volume. du role et
des difticultés d appréciation des éléments de preuve duns ce type de contentieux.
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délicates a apprécier que les éléments de preuve fournis étaient pour la plupart
imprécis ou de source non neutre." La Cour

estime que 1'Ouganda n'a pas produit de preuves suffisantes démontrap,
I'implication des autorités zairoises dans un soutien politique et militaire & Certaipeg
altaques contre le territoire ougandais. La majeure partie des éléments de preuve
présentés consistent en des informations non corroborées provenant des services de
renseignement militaires ougandais. et dont I source n'est généralement pas
indiguée. Un grand nombre de ces documents ne sont pus sienés. En outre, de
nombreux autres documents ont été présentés A titre d’éléments de preuve par
I"Ouganda. tels que I"allocution prononcée pur le président Musevenj devant Je
Parlement ougandais le 28 maj 2000. intitlée « Le role de I'Ouganda en RépubliqUe
démocratique du Congo ». et le document intitulé « Hlustration chronologique deg
actes de déstabilisation des dissidents basés au Soudan et au Congo ». Dang ley
circonstances de "espece. ces documents n’ont qu’une valeur probante réduite, car
ils nont pus é1é invoqués par I"autre Partie ni corroborés par des sources impartiales
ctneutres. Méme les documents supposés contenir des récits de témoins oculaires
Sont vagues ¢t. par conséquent. peu convaineants. Ainsi. les informations présentges
comme émanant d'un déserteur des FDA. et figurant a I'annexe 60 du contre-
mémoire, se limitent 3 [a déclaration suivante : « En 1996. sous le regime de
Mobutu. et avant attagque de Mpondwe. les FDA ont recu des armes dy
Gouvernement soudanais, avee 1aide du Gouvernement zairois ». Les quelques
rapports d’organisations non gousvernementales présentés par 1'Ouganda (par
exemple un rapport de HRW ) sont de caractere trop géncral pour étayer I"allegation
d'une tmplication congolaise i importante que la responsabilité de 1 Etat en serait
engagée.

Afin de se prononcer sur des éléments aussi variés. tant du point de vue de
leur origine que de leur contenu. la Cour a commenceé par définir de facon
precise la démarche qu’elle entendait suiv re et qui. pensons-nous. pourra tenir
lieu de ligne méthodologique en matiére d"examen des preuves. Considérant. en
effet. les faits se rapportant aux divers eléments constitutifs des demandes
formulées par les parties dans cette affaire. lu Cour éerit qu’

elle repertortera les documents mvoqués et se prononcera clairement sur e poids. la
fiabilite et la valeur quelle juge devoir leur étre reconnus, Conformément i sa
pratique antérieure. la Cour indiquera quels sont les éléments gu'elte estime ne pas
devoir examiner plus avant (voir Activités militaires et paramilitaires au Nicaragua
et contre celui-ci (Nicaragua c. Erars-Unis d ‘Amérique). fond. arrér, C.1.J. Recueil

La Cour étant confrontée 3 un matériau probatoire aussi hétérogene dans la
procedure relative aux Conséquence s juridigues de Iédification d'un mur (note | ). Elle
aprivilegie les nombreux rapports fondés sur des visites effectudes sur le lerrain par des
rapporteurs spéciaux et des organes compétents des Nations Unies ains; que I'exposé
éerit du Secrétaire général complétant les informations fournies dans son rapport (v.
ibid., notamment §§ 57 et 133 - op. ind. de Mme le Juge Higgins. ibid., 207. § 40).

' Acrivités armées (note 3). § 298.
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1986. p. 50. par. 85 : voir également la pratique suivie dans 1"affaire refative au

Personnel diplomatique et consulaire des Etats-Unis a Téhéran, arrét, C.1.J. Recueil
)

1980. p. 3).7

La Cour a dégagé dans cette affaire des Activités armées quelques régles de
base devant guider I'appréciation, par elle, des éléments de preuve et qu'il
convient de rappeler dans le contexte du présent propos, en raison de leur portée
générale. Elle écrit :

La Cour traitera avec prudence les éléments de preuve spécialement établis aux fins

de I'affaire ainsi que ceux provenant d’une source unique. Elle leur préférera des

informations fournies & 1'épogque des événements par des personnes ayant eu de
ceux-ci une connaissance directe. Elle prétera une attention toute particuliere aux
¢léments de preuve dignes de foi attestant de faits ou de comportements
défavorables & I'Etat que représente celui dont émanent lesdits éléments (Acrivisés
militaires et puramilitaires au Nicaragua et contre celui-ci (Nicaragua ¢. Etats-Unis
d’Amérigue), fond. arrét, C.1.J. Recueil 1986. p. 14. par 64). La Cour accordera
cgalement du poids & des éléments de preuve dont I'exactitude n'a pas. méme avant
le présent différend. été contestée par des sources impartiales. La Cour reléve par
ailleurs qu’une attention particuliere mérite d'étre prétée aux éléments de preuve
obtenus par Faudition d'individus directement concernés et soumis 2 un contre-
interrogatoire par des juges rompus 4 I'examen et & I'appréciation de grandes
.. . - .. . )

quantités d'informations factuelles. parfois de nature technique.™

Ainsi. de méme que la Cour n’est lide par aucun systéme de preuve. elle
apprécie souverainement les éléments de preuve fournis. Pour autant. elle ne
procede pas. comme on peut le noter. de facon arbitraire. Elle s est donnée des
regles et se construit une méthodologie en la matiére qu'elle est nécessairement
appelée & ajuster en fonction de I'espéce et des difficultés & administrer la
preuve dans certaines affaires. Elle ne peut plus se focaliser seulement sur les
questions juridiques soulevées par une espéce ; elle se doit d’examiner atten-
tivement et de soupeser chaque élément de preuve produit.

C. Difficultés liées a 'administration de la preuve

Certaines de ces difficultés tiennent aux types de moyens de preuve choisis
par les parties. d"autres sont liées a 1'acces aux éléments de preuve.
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L. Difficultés lies aux types de moyens de preuve

On appréciera ces difficultés & la lumiere de cinq types de moyens de preuve
auxquelles les parties ont eu recours dans des affaires récentes ou dopg
I'exploitation aurait pu mieux informer la décision de la Cour dans certaines de
ces affaires : le matériau cartographique. la descente sur les lieux. les texteg
coloniaux. les affidavits et autres témoignages. les consultations deg
specialistes.

I. Le matériau cartographique

Le matériau cartographique constitue assurément un des moyens de preuve
le plus usité dans les différends frontaliers et territoriaux. Les cartes ont pour
elles la force de 1"évidence visuelle : la prétention étayée par une carte saute aux
yeux immédiatement et a priori parle plus fort que tous les discours.

L'importance des cartes dépend de leur statut juridique. leur provenance,
leur auteur et les circonstances dans lesquelles elles ont été dressées, mais aussi
de leur finalité ainsi que de la cohérence d'une série de cartes générales ou
particuliéres se rapportant aux limites qui y sont représentées. Le statut
Jjuridique du materiau cartographique est tributaire de I"identité de son auteur et
de son intention. La carte peut étre I'expression de la volonté des parties
concernées. Bien que la tendance de la jurisprudence de la Cour - suivant en
cela fa jurisprudence arbitrale et une opinion doctrinale établie®* — soit de limiter
la valeur juridique des cartes a celle « d’une preuve concordante qui conforte
une conclusion & laquelle le juge est parvenu par d autres moyens indépendants
des cartes ».* rien n’empéche qu une carte puisse dans certains cas constituer
par elle-méme un titre juridique. alors que dans d autres cas elle ne sera que la

V. entre autres Durward V. Sandifer, Evidence before International Tribunal
(1975). notamment 230 : Sukeus Akweenda, The legal significance of maps in boundary
questions: A reappraisal with particular emphasis on Namibia. BYIL 60 (1989), 205.

" CU. Affuire du différend fronalier (Burkina Faso c. Republique du Mali). arrét du
22 decembre 1986, ClJ Recueil 1986, 554. § 56 : CU., Affaire du différend frontalier
terrestre, insulane et maritime (El Salvador c. Hondurans : Nicaragua (intervenant)),
avis du 11 septembre 1992. ClJ Recueil 1992, 351. § 316.
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preuve d’un titre.™ A cet égard, les cartes établies par des tiers, qu’il $"agisse
4’Etats ou d’organisations internationales, peuvent peser d’un poids bien plus
jmportant. Sans présenter nécessairement un caractére probatoire direct, elles
participent de la notoriété générale de la ligne frontiere.

Dans les contentieux frontaliers et territoriaux opposant d’anciennes
colonies. le matériau cartographique est constitué pour I'essentiel de cartes
dressées par les anciennes puissances coloniales dans le cadre de I'exercice de
leur souveraineté sur les territoires concernés. Elles présentent un grand intérét
forsqu’il s"agit de cartes établies par une méme puissance dans le cadre de son
empire colonial. Cet intérét peut étre plus relatif lorsque les cartes refletent les
vues el traduisent tes comportements de deux puissances coloniales distinctes.
agissant chacune au nom de ses intéréts propres.

La CIJ a systématisé sa doctrine sur la valeur probante des cartes dans
I'affaire du Différend frontalier (Burkina Faso c. Mali), dans des termes qui en
font, sur cette question, un arrét de principe. Selon la Cour. « les cartes ne sont
que de simples indications plus ou moins exactes selon les cas », méme si dans
quelgues cas, elles « peuvent acquérir une valeur juridique », i condition que
ces cartes aient été intégrées parmi les éléments qui constituent I'expression de
la volonté de I"Etat ou des Etats concernés ».* Cette position a été rappelée plus
récemment, par le Tribunal arbitral dans I"affaire Ervthrée/Yémen (Phase I :
territorial sovereignty and scope of Dispute),” par la Commission du tracé de
la frontiere Erythrée-Ethiopie statuant dans le cadre de la Cour permanente
d"arbitrage.™ et par la Cour elle-méme dans 1'affaire de I'lle de Kasikili/
Sedudu™ puis dans "affaire relative i la Souveraineté sur Pulau Litigan et

3 V. Maurice Kamto, Le matériau cartographique dans les contentieux frontaliers et
territoriaux internationaux, dans : Emile Yakpo/Tahar Boumedra (dir.). Liber Amicorum
Judge Mohammed Bedjaoui (1999), 371.

* Différend frontalier (Burkina Faso c. Republique du Mali) (note 24). § 54

7 Tribunal arbitral, Phase I: territorial sovereignty and scope of Dispute (Erythrée
c.Yémen) (1998). RSA 22,209, §§ 375 et 380-381.

* Tribunal arbitral. Décision concernant la délimitation de la frontiére entre
I'Ervthrée et I Ethiopie (Erythrée c. Yémen) (2002). RSA 25, 83, § 3.18.

™ Cl, lle de Kasikili/Sedudu (Botswana c. Namibie). arrét du 13 décembre 1999.
Cll Recueil 1999, 1043, § 84.
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Pulau Sipadan.™ La Chambre de la Cour s'est laissée guider duns Iaffaire

Bénin/Niger par cette jurisprudence dont elle a rappelé la teneur.?

Encore faut-il que le matériau cartographique disponible permette d'v voir
clair dans la déermination du tracé de la frontiere. Or. dans la plupart deg
affaires. les cartes disponibles ne permettent pas de fixer le tracé de [ frontiére,
en particulier lorsqu’elles sont i grande échelle. Dans Iaffaire Bénin/Niger par
exemple. on a eu affaire & un matériau cartographique et photographiqUe
volumineux. composite. « diversifié tant par la date que par I origine, la qualité
technique et le degré de précision »* : cartes d”ensemble ou générales, cartes de
reconnaissance. cartes topographiques régulieres réalisées A partir de la
couverture photographique aérienne des années 1950. cartes dérivées obtenyes
a partir des cartes de base sans qu’il soit nécessaire d effectuer de nouvelles
opérations de terrain ou de restitution. croquis ditinéraires ou plans de détajls
des explorateurs, atlas des cercles publiés en fascicules. cartes thématiques de
toutes sortes. cartes publides dans des revues spécialisées, cartes routieres. De
plus. ces cartes étaient généralement A tros petites échelles (allant des cartes ay
1715.000.000 aux cartes au 1/200.000. une seule carte ayant une échelle de
1750.000).

L objectif de ce matériau cartographique était moins la détermination précise
de la ligne frontaliere sur le fleuve Niger que la représentation de son cours,
généralement aux fins de Ia navigation ou du positionnement des iles. Clest
pourquoi certaines de ces cartes ne portent aucun signe indiquant le tracé de la
frontiere : et sur celles qui en comportent. ces signes y sont placés tantét a
gauche. tantét i droite du cours du fleuve.

Les changements de I'emplacement des signes indiquant la frontigre
conduisent 2 la conclusion i laquelle la Cour est parvenue dans I affaire
Kasikili/Sedudi :

" ClL. Souveramete sur Puluu Litigan er Pulau Sipadan (Indonésic c. Malaisie),
arrét du 17 décembre 2002. CIJ Recueil 2002. 625, « La Cour releve quen I'espice
aucune carte agréée par les Parties n’a é1¢ annexde 2 la convention de 1891. qui elt
exprime officiellement la volonté de Ia Grande-Bretagne et des Pays-Bas quant au
prolongement de la ligne frontiere vers le large. & I'est de Sebatik. en tant que ligne
d attribution » (1hid., § 88).

CU. Différend frontalier (Bénin . Niger). arrét du 12 juillet 2003, § 44. disponible
sur - http://ww w.icj-cij.org/eijwww/edocket/cbn/cbnframe. him,

2 Ibid., § 40,
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Eu égard a absence de toute carte traduisant la volonté officielle des paities |.... |
ainsi gue de tout accord exprés ou tacite entre celles-ci ou leurs successeurs sur la
validite de la frontiere représentée par une carte (cf. Temple de Préah Vihéar, fond.
arrét, C.IJ. Recueil 1962, p. 33-35). et compte tenu du caractére incertain et
contradictoire du matériau cartographique qui lui a ¢té soumis. la Cour ne s’estime
pas it méme de tirer des conclusions du dossicr cartographique produit en 'espece

Si celui-ci ne peut des lors « conforte[r} unce conclusion & laquelle le juge est

parvenu par dautres moyens. indépendants des caries » (Différend frontalier

(Burkinu Faso / Republique du Mali), C.1.J. Recueil 1986. p. 554, par. 56). 1l n'est

pas davantage susceptible de modifier les résultats de interprétation textuelle du

. \ R

traite & faquelle Ta Cour a procédc. .

La qualité et la précision des cartes sont généralement source de
controverses entre les parties et de difficultés pour la Cour dans sa tiche
dappréciation des éléments de preuve. En dépit de I'abondante jurisprudence
précitée. le probleme de la valeur probante des cartes anime toujours le débat
judicinire. Mais ce débat s’aftine et semble tourner désormais autour de la
question de savoir si une carte peut avoir. i certaines conditions. par elle-méme.
la nature d’un accord international. sans étre nécessairement jointe & un traité ou
considérde & la lumiére de celui-ci. La question n’est évidemment pas posée
dans ces termes devant la Cour mais le débat judiciaire la laisse transparaitre
derrizre les arguments de certaines parties. comme le montre ["affaire relative a
la Souveraineté sur Pulau Litigan et Pulau Sipadan. ™

Dans cette aftaire. en effet. I'Indonésie a estimé que nombre des cartes
qu’elle avait produites participaient de « I'expression de la volonté de I"Etat ou
des Etats concernés » et que méme « [s]i ces cartes ne représent[aient] pas un
titre territorial A elles seules. elles [avaient] d autant plus de poids que la ligne
conmventionnelle de 1891 y figure de facon constante comme marquant la limite
entre les possessions territoriales des Parties. y compris les iles ». " L argument
paraissait un peu osé par rapport a la doctrine traditionnelle. gui n"imaginait pas
que des Etats puissent exprimer leur volonté dans ou par des cartes : encore
reste-t-it quelque peu en retrait par rapport a la these selon laquelle la carte
pourrait constituer. au bénéfice de certaines conditions de forme et de fond. un
titre territorial autonome.

Or. la Cour a rejeté I'argument de 1 Indonésie sans que |'on puisse affirmer
pour autant qu’elle ait dcarté une telle hypothase. Elle dit ne pouvoir accueillir

 Jle de KasikilifSedudu (note 29). § 87.

" Note 30.

* Cité pur la Cour. Affaire relative a la licéiié de 'emplot de la force (Yougoslavie
c. Portugal), arrét du 2 juin 1999, ClJ Recueil 1999. 656. § 82.
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la thése de I'Indonésie relative i la valeur juridique de Ia carte
mémorandum explicatif du gouvernement néer}
suivant

Jjointe au
andais. Son raisonnement est e

La Cour observe que ce mémorandum explicatif et cette carte n'ont jamaiy été
transmis par le Gouvernement néerlandais au Gouvernement britannique. majg ont
seulement été adressés a ce dernier par son agent diplomatique 4 Lg Haye. jr
Horace Rumbold. Cet agent précisait que la carte av ait éié publice au journa| officie]
des Pays-Bas et faisait partie du rapport présenté i la deuxieme Chambre des Egays.
généraux. I ajoutait que « la carte semble étre le seul élément intéressant d-yy
document qui sinon nappelle aucun commentaire particulier ». Toutefois,
Horace Rumbold n"attirait pas "attention de ses autorités sur I ligne rouge figurang
sur la carte avee d autres lignes. Le Gouvernement britannique ne réagit pas i ceqge
transmission interne. Dans ces circonstances. une telle absence de réaction a I'égard
de cetie higne sur fa carte jointe au mémorandum ne saurait étre considérée Comme
valant acquicscement A ladite ligne.
Il ressort de ce qui précéde que ladite carte ne peut éure regardée ni comme un
«accord ayant rapport a un iruité et qui est intervenu entre toutes les Parties 3
Poceasion de la conclusion d"un traité ». au sens de I'alinéa a) du paragraphe 2 de
Iarticle 31 de la convention de Vienne. ni comme un « instrument ¢tabli par upe
partie [...] aI'occasion de Iu conclusion du traité et accepté pur les autres parties en
lant qu’instrument ayant rapport au traité ». au sens de I"alinéa b) du paragraphe 2 de
Farticle 31 de la comvention de Vienne.™

La Cour a appliqué. en I'occurrence. les regles d'interprétation des traités,
prévues par I"article 31 de [a Convention de Vienne de 1969 sur le droit des
traités . & travers appréciation de la valeur juridique de I"annexe (la carte) a la
lumigre du texte (convention de 1891). Elle n'a pas examiné [a nature
conventionnelle éventuelle de la carte — cela ne lui était pas demandé - e n'a
donc pas dit si celleci pouvait. en I'espece ou dans certaines conditions, étre
considérée comme un « trajté » au sens de ["article 2 a) de la Convention de
Vienne sur le droit des trajids. Une fois de plus. rien n'interdit. A notre avis,
qu’il puisse en étre ainsi. ce d"autant qu’on peut inférer — par a contrurio — du
passage précité de I"arrét de la Cour, que celle-ci aurait pu regarder la carte en
question comme un « accord dyant rapport & un traité ». si la carte avait été
transmise formellement ay gouvernement britannique, si Sir Horace Rumbold
avait attiré I attention desdites autorités sur la ligne rouge figurant sur la carte
avec d’autres lignes. et surtout si le gouvernement britannique avait réagi 2 la
transmission de Ia carte par e gouvernement néerlandais.

Souveraineté sur Puluy Litigun et Pulan Sipudan (note 30). § 48.
Convention de Vienne sur le droit des traités, 23 mai 1969, RTNU | 155.331.
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Quand il s agit de cartes ne constituant pas une piece maitresse de la preuve
du tracé d’une frontiere mais seulement susceptibles de contribuer a
I'établissement de celle-ci, il sera de bonne pratique judiciaire de les écarter si
elles sont imprécises. La difficulté est plus sérieuse lorsqu'il s agit de cartes
annexées & un traité auquel elles s'intégrent et apparaissent comme sa
traduction figurative.”

En premier licu. il se peut que les données contenues dans le traité ne
coincident pas avec les informations cartographiques. Quel élément devra-t-il
prévaloir dans ce cas ? On peut suggérer que ce sera le traité, le texte éerit
pourant étre présumé plus accessible i tous et refléter mieux I'intention des
signataires du traité qu'une carte. qui est un document technique dont la
vérification de la précision reléve de la compétence des seuls spéeialistes en
cartographie.

En second licu. la carte annexde peut s’avérer d'une qualité et d’une
récision insuffisantes a la lumiere des progreés techniques. La question est de

p s
savoir si la Cour peut. proprio motu. apporter des précisions i ladite carte ou si
sa tiche doit se limiter & vérifier si la carte comporte bien un tracé. On peut étre
enclin & répondre par I"aftirmative en appliquant, muttaris mutandis. aux cartes
le principe d’interprétation dégagé par la Cour permanente au sujet des
dispositions textuelles. selon lequel

1 est naturel que tout article destiné & fixer une frontiére soit. si possible, terprete

de telle sorte que. par son application intégrale. une frontiere précise. complete et

définitive soit obtenue. ™

Mais ce serait faire fausse route. D abord. parce qu’en matiere carto-
graphique. il n'est pas question d'interprétation mais de précision : il ne s"agit
donc pas de rechercher le sens que les auteurs de la carte voulaient donner &
telle coordonnée ou tel signe conventionnel, les normes techniques €tant en la
matiere connues et intangibles. sauf renouvellement par la communauté scien-
tifique. Ensuite. et conséquemment. la précision des données d’une carte par la
Cour. I'adaptation de son objet ou son actualisation technique ne peuvent se

" Comme la Cour I'a relevé dans |'aftaire du Différend territorial (Libye ¢. Tchad),
les parties peuvent « indiguer fes frontieres en précisant littéralement. le tracé ou en
portant celui-¢i sur une carte.  titre d’illustration ou i tout autre titre : elles {peuvent]
faire Pun et I'autre » (CU, Diffdrend territorial (Jamahiriya arabe libyenne c. Tchad).
arrét du 3 février 1994, CIJ Recueil 1994, 6. § 51).

" CPIL Interprétation de 'article 3. paragraphe 2, du traité de Lausanne, avis du
21 novembre 1923, Série B. n¢ 12. 20 : passage rappelé par la Cour dans Différend
tervitorial (note 38). § 47.
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taire qu'a la demande expresse des parties — en cas de saisine par compromig _
ou d’au moins une des parties au procés — en cas de saisine par requéte. Qu’ype
carte destinée & la navigation ait pu servir de base pour le trucé dune frontigre
maritime n’est pas le probleme que la Cour est appelée A résoudre dang un
contentieux de délimitation maritime. si la carte en question est accompagnée
des coordonnées permettant d'effectuer un tracé. 1l ne lui revient pas d aller
vérifier ol tombe exactement tel point de coordonnée sur le terrain - Opération
de démarcation qui échappe a la compétence de la Cour — ni de convertir les
coordonnées d une carte dans un référentiel donné. faute pour cette carte de
fournir le référentiel dans lequel elle a éié établie. Le faire serait statuer ultra
petita. Elle ne peut le faire le cas échéant qu'a la demande expresse des parties,
Encore dans ce cas. la Cour ne pourra-t-elle s appuyer que sur les services d"un
expert.

En tout érat de cause. la Cour évite autant que possible de s'engager dans
I"appréciation des données techniques ou cartographiques. On ne peut apprécier
autrement la position de la Cour dans I"affaire de la Frontiere terrestre ef
maritime entre le Cameroun ¢ le Nigeria lorsque. examinant la question d'un
point triple dans fe lac Tchad. elle éerit

Malgre les mcertitudes entourant la longitude exacte du tripoint dans le lac Tehad

ainsi que la Jocalisation de I'embouchure de 1"Ebedji. et bien qu'il n”ait éié procédé

a4 aucune démarcation dans le tac Tehad avant I'independance du Nigerta et celle du

Cameroun. la Cour estime qu'il ressort des instruments applicables que. i partir de

1931 atout le moins, la frontiere dans a région du lac Tehad avait bien été délimitée

et approuvde par fa Grande-Bretagne et la France.™
On sait que dans cette affaire. le Cameroun avait saisi la Cour aux fins de
« préeciser définitivement » la frontigre et que sur cette base elle décida
d’examiner les dix-sept points litigieux sur cette frontigre soulevds par le
Nigeria. Toutefois. la Cour les traita comme des questions d’« interprétation »
ou d’« application » de tel ou tel passage des instruments de délimitation de la
frontiere. en se gardant bien de travailler directement 4 1"amélioration de la
qualité et de la précision des cartes Moisel jointes aux divers traités coloniaux
délimitant la frontiere entre le Cameroun et le Nigeria (notamment la carte
Moisel au 17300 000 & laquelle fait référence la déclaration Milner-Simon de
junvier 1919") et qui présentent de toute évidence des insuffisances.

*UCH. Frontiere tervestre et maritime entre le Cameroun et le Nigerta (Camerounc.
Nigeria : Guinee equatoriale (intervenant)). arrét du 10 octobre 2002, CIJ Recueil 2002.
303. § 52.

YL ibid., § 48.
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Ce que la Cour a rappelé & propos du droit des puissances mandataires
relativement 2 la détermination de la fronti¢re vaut sur un plan général : des
Etats limitrophes peuvent décider. « soit dans I'intérét des habitants, soir par
suite de inexactitude (d'une] carte ».* de modifier la frontiere et par suite les
données cartographiques initiales. 1ls peuvent le faire d"« un commun accord »
la Cour ne peut y procéder sua spornte. .

|
:
|

[ 2. La descente sur les lieux

Un des modes d établissement de la preuve en droit international est la visite
i Jocus in quo. Comme les autres juridictions internationales, la Cour a le pouvoir
d'ordonner des descentes sur les lieux ou des inspections des objets sur lesquels
‘ porte le litige.** Elle peut "ordonner d’oftice ou a la demande des parties. ainsi
. quil ressort de article 66 de son Réglement de 1978.*

On constate que la haute juridiction mondiale ne recourt que trés rarement a
ce mode de preuve. encore est-ce 2 I'initiative des parties. En effet. en un demi
siecle de fonctionnement la CLJ a effectué sa premiére — et pour I'instant son
unique — descente sur les lieux dans 1'affaire relative au Projer Gabdikovo-
Nagvmares, 3 la demande conjointe des deux parties. la Slovaquie et la
Hongrie. matérialisée notamment par un protocole d’accord du 14 novembre
1995 ™ encore le locus in quo, dans cette affaire. n’avait-il pas pour but
d'établir la preuve d'une situation. mais seulement de visiter le lieu ol était
prévu le projet en cause. Pour le moment, elle ne fait donc pas mieux que la
CPJI qui fit une descente sur les lieux dans 'affaire des Zones franches de la
Huute-Savoie et du pays de Gex & la demande d’un compromis d arbitrage entre
les gouvernements frangais et suisse.™

Il est regrettable. A la lumiére de quelques affaires récentes dont elle a eu @
connaitre. que la Cour n'use pas du pouvoir qui lui est reconnu par son

2 Ibid., § 31 (nos italiques).

** Nivungeko (note 4), 230.

* Reglement de la Cour. 14 avril 1978. disponible sur @ htip://www.icj-c1j.orglel)
www/cdocumentbase/cbasictext/cbasicrulesofcourt_20030929 huml.

¥ CIJ. Projer Gubéikovo-Nagymaros (Hongrie ¢. Slovaquie). arrét du 23 septembre
1997, ClJ Recueil 1997.7.§ 1.

CPIL. Zones franches de la Haute-Savoie et du pavs de Gex. avis du 30 octobre
1924, Série C. n¢ 17. vol. 11. 493

E
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Reglement. de « décider d office » d’exercer in situ ses fonctions relativeg 3
I"établissement des preuves. Elle aurait assurément évité d étre induite en erreyr
ou de trancher certains points litigieux sur la base des impressions crégeg par
une presentation inexacte de certains faits de la cause, Dans son ordonnance dy
15 mars 1996 en indication des mesures conservatoires dans I"affaire de [,
Frontiere terrestre et maritime entre le Cameroun et le Nigeria. elle avougjt sa
difficulté a connaitre I'exactitude des faits au terme des plaidoiries des deyy
parties :
Considérant que les versions contradictoires que les Parties ont présentées des
événements survenus le 3 février 1996 dans la presqu’ile de Bakassi. ainsi que de
CeUN qui sy sont & nous eau produits les 16 et 17 février 1996, n*ont pas permis i [y
Cour de se faire i ce stade une image clatre et précise de ces événements,
Elle dira plus tard dans son arrét au fond. 3 propos. d*une part. des plaintes dy
Cameroun concernant « divers incidents frontaliers survenus non seulement 3
Bukassi et duns la région du lac Tchad mais encore en mer et tout le long de Ia
frontiere terrestre entre les deux Etats de 1970 a 2001 »* et, d"autre part, des
demandes reconventionnelles du Nigeria que. « I encore. aucune des Parties
n"apporte de preuves suffisantes des faits qu’elle avance ou de leur imputabilitg
a Pautre Partie ». La Cour conclut quelle « ne saurait par suite accueillir nj les
conclusions du Cameroun. ni les demandes recony entionnelles du Nigeria
fondées sur les incidents invoqués ».*

La seule fagon pour elle de se taire une opinion exacte. ou la plus proche
possible. de la réalité eut été de faire une descente sur les lieux. de voir les
positions des deux armées sur le front et d’interroger éventuellement les
autorités civiles et militaires de la zone concernée. Elle aurait eu la également
une occasion de se faire une idée claire de la géographie et de I"hydrographie de
la zone. toutes choses qui lui auraient permis de mieux apprécier les chiffres des
populations pouvant habiter la péninsule litigieuse. Or. il n’est pas douteux que

7 CU. Afaire de la Jrontiere tervestre et maritime entre le Cameroun et le Nigeria

{(Cameroun ¢. Nigeria). ordonnance du 135 mars 1996, CLJ Recueil 1996, 13, § 38. La
Cour estima néanmoins que les déclarations faites par les parties montraient a suffisance
« quil y a eu des incidents militaires et que ceux-ci ont causé des souffrances. des
pertes en vies humaines — tant militaires que civiles —, des blessés et des disparus, ainsi
que des dommages matériels importants » (ibid.) : elle releva par voie de conséquence
«que des actions armées sur le territoire en litige pourraient mettre en péril I'existence
d"¢léments de preuve pertinents au fin de la présente instance » (ibid., § 42).

™ Frontiére terrestre et maritime entre le Cameroun et le Nigeria (note 40), § 323,

Ylbid., § 324
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clest au moins en partie sur la base de I'idée inexacte, selon laquelle la
péninsulc de Bakassi serait habitée par 150 000, 300 000 voire 1 000 000 Nigé-
rians que la Cour a mis un accent particulier sur la nécessité pour la République
du Cameroun d’assurer fa protection des Nigérians habitant la péninsule et la
région du lac Tchad. au point de « prendre acte »™ dans le dispositif de son arrét
du 10 octobre 2002 de « I'engagement pris a 'audience » par 'agent du
Cameroun il ce sujet. et ce en violation du « principe bien établi »*', selon lequel
Ja Cour ne statue que sur les conclusions des parties. comme 1"a rappele le Juge
Para-Aranguren”™ dans son opinion individuelle jointe i cet arrét.

Un autre exemple tiré de la méme affaire. qui plaide en faveur des descentes
sur les lieux est la véritication d un tracé frontalier controversé par les parties.
potanmiment dans le secteur de la riviere Kerawa. Comme on I'a rappelé
précédemment. la Cour avait accepte d’examiner dix-sept points litigieux
soulevés par le Nigeria. au motif qu'elle voulait « préciser définitivement » la
frontiere. comme le Cameroun lui-méme I'avait demandé dans sa requéte
introductive d'instance. Dans le secteur de la Kerawa. elle a suivi la demande
du Nigeria. faisant passer la frontiere juste a I'est de deux villages dénommés
Shriwe et Ndeba qui se trouvent & I'emplacement actuel des villages Chérivé et
Ndubakora et quelle taisse en territoire nigérian. Or. selon la Cour. « seul le
chenal oriental remplit cette condition ».*

Sur le terrain cependant. il apparait que le chenal oriental n’a pas un cours
continu et. de plus. ni le paragraphe 18 de la déclaration Thomson-Marchand™
décrivant la frontiere dans cette zone. ni "arrét de la Cour du 10 octobre 2002
n’indiquent le point de rencontre entre le chenal oriental et le cours principal de
la Kerawa par lequel se poursuit la frontiere. Une descente sur le terrain aurait
permis 2 la Cour de préciser, non sculement « définitivement ». mais aussi

' Ibid.. § 325.

" Cl. Droit d'asile {(Colombie c. Pérou). fond. arrét du 20 novembre 1930. ClJ
Recueil 1950. 395. 402.

* Comme I'a relevé le Juge. ni le Cameroun ni le Nigeria n’avaient demand¢ 2 la
Cour dans leurs conclusions de prendre acte de cela. Des lors. au regard de ce que la
Cour etle-méme a dit dans affaire du Mandur d'arrét, elle a statad ultra petiva {Mandat
d'arvér du 11 avril 2000 (République démocratique du Congo ¢. Belgique). arrét du 14
février 2002. ClJ Recueil 2002, 3. § 43).

3 Frontiere terrestre et maritime entre le Cameroun et le Nigeria (note 40), § 95.

* V. pour le paragraphe 18 de la déclaration Thomson-Marchand 1arrét de la Cour
dans I'affaire Frontiére terrestre et maritime entre le Camerown et le Nigeria (note 40).
§92.
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complétement, la frontiere dans ce secteur ol le vide constaté est source de
désaccord profond entre les deux Etats.

3. Les textes coloniaux, éléments de preuve du « titre colonial »
ou titres juridiques ?

Dans T"espace colonial, en particulier dans I'empire colonial francais, Jeg
limites territoriales n’étaient rien d’autre que des délimitations entre différentes
divisions administratives ou colonies relevant de la méme autorité coloniale,
Ces limites intercoloniales ne sont devenues des frontieres internationales entre
Etats qu'au moment de l'indépendance ; ce moment constitue la « date
critigue » dans les contentieux frontaliers ou territoriaux entre d’anciens
territoires coloniaux. Comme la Chambre de la Cour I'a rappelé récemment
dans 1"affaire Bénin/Niger, dans |'application du principe de I'uri possidetis
Juris, elle consideére le droit colonial. dans ce contexte,

«non en tant que tel (comme s'il y avait un continuim juris, un relais juridique entre
ce droit et le droit international). mais seulement comme un élément de fait, parmi
d’autres. ou comme moyen de preuve et de démonstration ... [du] « legs colonial »»
(Différend frontalier (Burkina Faso/République du Mali), arrér, C.1J. Recueil | 986,

p. 554. par. 30).™

Cette jurisprudence de la Cour améne a s’ interroger sur le statut exact de ces
régles du droit colonial en droit international. Si elles sont, comme 1’affirme la
Cour, de simples éléments de fait parmi d’autres, elles ne sauraient constituer en
elles-mémes. ou 2 elles seules, un titre juridique. Comme moyens de preuve,
leur valeur probatoire en droit international dépend de leur validité au regard du
droit colonial, que la doctrine francaise appelait aussi « droit d’outre-mer ».
Mais de quoi seraient-elles donc la preuve ? La Cour répond : « du legs
colonial » & la date critique. Mais qu’est-ce donc ce « legs colonial » ? La limite
telle quelle résulte des textes coloniaux en question, assurément. Ce sont donc
lesdits textes qui fixent ce qui devient frontiére intercoloniale 2 la date critique,
en I’occurrence celle de I"accession a I'indépendance. Autrement dit, en bonne
logique, une fois établie la validité des textes coloniaux établissant les limites
intercoloniales au regard du droit colonial, ces textes ne sont plus seulement des
€léments de preuve, ils deviennent le titre juridigue-méme en vertu duquel I'un
et I"autre Etat peuvent revendiquer une frontiere intercoloniale ou une parcelle

33

Différend frontalier (Bénin c. Niger) (note 31). §§ 28 et 46.
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rerritoriale. La Chambre de la Cour laisse percer cette tacon de voir dans son
arrét du 12 juillet 2005 dans Iaffaire Bénin/Niger lorsqu’elle écrit :
Conformément 2 la démarche adoptée par la Chambre dans I"affaire du Différend
frontalier (Burkina Faso/République du Mali), la Chambre commencera par
examiner les divers actes réglementaires ou administratifs invoqués par les Parties :
en effet. aux fins de I"établissement de la souveraineté, le titre juridique I'emporte
sur la possession effective (C.1.J. Recueil 1986. p. 55+. par. 63).%
Ce disant. elle semble considérer que les actes réglementaires ou administratifs
peuvent constituer, si leur validité au regard du droit colonial est établie. un
« titre juridique ». Or. s’ils constituent un titre juridique, ils ne peuvent étre en
méme temps la preuve dudit titre : une chose ne peut étre la preuve d'elle-
méme : elle doit étre attestée par quelqu’un ou par quelque chose d"autre : une
externalité parait nécessaire. Ainsi donc. de la méme maniere que les limites
territoriales coloniales « devien[nent] des frontiéres intercoloniales » au
moment de I'indépendance, les textes coloniaux se transforment de preuves en
titres juridiques 2 cette date critique. Cest un exemple remarquable de
ransmutation du fait juridique en droit et de la preuve en acte juridique
international. soit par accord entre les parties, soit a la faveur d’une décision du
juge international.

4. Témoignages. affidavits et sommations interpellatives

Un autre moyen de preuve utilisé dans une affaire récente devant la Cour et
dont on peut douter de la valeur pratique est constitué des témoignages. Dans
I'affaire de I'Application de la convention pour la prevention et la répression
du crime de génocide (Bosnie-Herzégovine c. Serbie-et-Monténégro).”’ la Cour
a, comme I'a révélé son Président. Mme Higgins,™ anticipé plusieurs questions
susceptibles de se poser en matiére de preuves par témoignages et d’examen des
témoins. Elle a fait quelques propositions préliminaires, notamment sur les
points de savoir si Iaudition des témoins devrait étre precédée des affidavits,
* Ibid., § 47.

V. Cl, Application de la convention pour la prévention et la repression du crime
de génocide (Bosnie-Herzégovine c. Yougoslavie (Serbie et Monténégro)). mesures
conservatoires. ordonnonce du 8 avril 1993, ClJ Recueil 1993. 3 : et surtout ClI.

Application de la convention pour la prévention et la répression du crime de génocide,
(Bosnie-Herzégovine ¢. Yougoslavie). exceptions préliminaires. arrét du 11 juillet 1996.

ClJ Recueil 1996. 595.
% V. Higgins (note 17). 9-10.
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comment organiser le contre-interrogatoire (« cross-examindtion »). assurer |a
confidentialit¢ des témoignages pendant les auditions. quel type de traduction
mettre & la disposition des témoins et de la Cour. On voit bien la délicatesse de
ces questions pratiques et les conséquences qu’elles pourraient avoir aussi biep
sur le deroulement que sur 'issue du proces. Cest pourquoi la Cour dut fajre
des arrangements particuliers avec la presse. sur la facon de gérer I'information
a cet egard : elle mit également en place un plan pour aborder les témoins forg
nombreux mais de niveau inégal. initialement histés. sans bloquer totalement le
reste de son activite. A I'occasion, le nombre de témoins appelés fut réduit i des
dimensions gérables par fa Cour.

Les témoignages peuvent aussi étre présentés sous forme de « sommations
interpellutives ».™ Une des parties y a recouru dans 1'affaire du Différend
frontalier (Bénin c. Niger) devant une Chambre de la Cour.

La premiere question qui se pose est celle de la nature de ces témoignages.
STagit-il d affidavits ou de simples déclarations de personnes présentées comme
étant des témoins ? En droit international. un affidavit s"entend d’une
« déclaration écrite sous serment par I'intéressé ou un témoin devant I autorité
interne compétente. portant sur certains faits ou sur 1"authenticité de certains
documents sur lesquels s appuie la demande »."

Dans I"affaire précitée. il apparaissait que les déclarations contenues dans les
« sommations interpellatives » n’avaient pas été faites sous serment. Il en
résulte que. rigoureusement parlant. ces « sommations interpeliatives » ne
constituent pas des affidavits. Ces déclarations ont donc une valeur probante
inférieure a celle des affidavits. si tant est qu’elles en aient du tout. Or. il ressort
de la pratique internationale. qu’en eux-mémes. les affidavits ne sont déja
crédités que d'une force probante limitée. D'une maniére générale. tout en
admettant les affidavits comme movens de preuve et en se réservant d apprécier
librement teur force probante. les juridictions internationales ne leur recon-
naissent quun poids limite."

" V. sur ce point I"étude faite par le Niger sur la question et jointe en annexe a :
Replique de la Republique du Niger dans Uattaire Différend frontalier {Bénin c. Niger).
decembre 2004, dispontble sur : http://www.icj-cij.org/cijwww/cdocket/cbn/cbn_
written_pleadings/cbn_replique_niger.pdf.

' Jean Sulmon (dir.). Dictionnaire de droit international public (2001), 47 : v.
egalement Joseph-C. Witenberg, La théore des preuves devant les juridictions
internationales. RAC 56 (1936-11). 5. 81 et suiv.

" United States and Chilean Claims Commission. Elizabeth C. Murphy (1892),
dans : John Bussett Moore, History and digest of the international arbitrations to which
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Le peu de crédit donné aux affidavits tient en particulier & ce que. par
definition. les témoignages qu’ils contiennent sont recueillis de maniére non
contradictoire. en I"absence de la partie adverse et du juge.” Des lors. en regle
générale. les affidavits ne sont au micux que des moyens de preuve de caractere
secondaire qui ne peuvent servir qu a confirmer des faits suffisamment ¢tablis
par ailleurs. Par eux-mémes et de fagon autonome. ils sont en principe inaptes
a prouver les faits de la cause.

La force probante des affidavits est encore plus réduite. voire nulle. lorsque
dans su déclaration une personne rapporte ce quelle a oui-dire : en droit anglo-
saxon. on parle de « hearsay evidence ». La Cour manifeste toujours une
certaine méfiance A I'égard de ce type de preuve. qu'il s’agisse de témoignages
oraux ou d"affidavits. Elle ne voit dans des propos attribués par le témoin i des
fiers. et n'ayant pas recu de confirmation personnelle et directe, « que des
allégations. sans force probante suffisante »." Elle a approfondi cette position
dans I affaire Nicaragua, sous la forme d”un énoncé de principe dont il convient
de rappeler la teneur :

La Cour n'u pas retenu ce qui. dans les témoignages regus. ne correspondait pas i
I"énoncé de faits. mais i de simples opinions sur le caractére vraisemblable ou non
de U'existence de ces faits. dont le témoin n*avait aucune connaissance directe, De
telles déclarations. qui peuvent étre fortement cmpreintes de subjectivile. ne
sauraient tenir licu de preuves. Une opinion c\‘primCL par un témoin n'est qu'unc
dpplt.CldIlOl’I puxonmlln et subjective dont il reste & établir quelle correspond a un
fait : conju"uce a d’autres éléments. elle peut aider fa Cour a élucider une qu«.sllon
de fait. mais clle ne constitue pas une premve en elle-méme. De méme un
émoignage sur des points dont le témoin n'a pas eu personnellement connaissance
directe, mais seulement par oui-dire. n'a pas grand poids !

La position est analogue dans la jurisprudence arbitrale.”

the United States has been a Party. Washington. Government Printing Office (1898).
vol. 3. 2265. British-Mexican Claims Commission. Virginie Lessard Cameron (1920).
RSr\ 3.30.L° oplnlon selon laguelle les affidavits possédent une force probante fimitée
a éte encore émise dans I'affaire suivante: United States-Mexico General Claims

Commission. Walter J. N. Mc Curdy (1929). RSA 4. 418, 421 : v. encore Wirenberg
(note 60, 82.

" Walfish Bav Boundary (1911). RSA 11. 302,
% Dérroit de Corfou (note 13). 17
" Nicaragua (note 14). § 68.

Walfish Bay Buunzlary (note 62). 303. Dans le sens de cette méfiance vis-a-vis de
la hearsay evidence. v. encore : ltalian-Venezuelan Commission. Cerveri (1903). RSA
10. 492, 49697 : De Zeo (1903). RSA 10. 526 : German-Venezuelan Commission.
Richter (1903). RSA 10. 415. V. aussi United States-Mexico General Claims
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On relevera que dans I"aftaire Bénin/Niger. la majorité des sOmmationg
interpellatives produites par la partie concernée étaient fondées sur des oui-dire.
On note en effet que sur les auteurs des dix-huit témoignages. une minorité
seulement rapporte des faits dont ils ont été personnellement les témoins : deyx
« interpellés » seulement prétendent s’étre rendus personnellement dans e
territoire litigieux en qualité de fonctionnaires, en I'occurrence pour deg
exercices ou des patrouilles militaires. Les autres souvenirs personnels sont
refatifs & des activitds agricoles ou de chasse. Le reste des témoignages ne
refletent jamais que des oui-dire. La plupart des interpellés ne témoignent done
pas de leur propre expérience, mais évoquent des souvenirs de ce qui leur a été
rapporté par des tiers.

L'éloignement dans le temps des événements sur lesquels la partie en
question tentait d"obtenir aujourd’hui des témoignages oraux ne permettait pas
d’espérer autre chose. Il s"agissait d"événements antérieurs a 1'accession du
pays i I'independance. et remontant quelquefois a plus de 60 ans. Par ailleurs,
la plupart des personnes appelées & témoigner se sont contentées de faire des
alfirmations sur ce qui leur était demandé de prouver. Ainsi est-il dit, par
exemple, que I'ile litigicuse ne faisait I'objet d"aucune contestation ou que telle
ou telle activité était exercée sur I'ile par des agents de la partie productrice des
témoignages. erc. 11 s’agit. en somme. d’affirmations trés générales qui ne sont
étayées par aucun fait précis. De telles déclarations ne peuvent en aucune fagon
contribuer & I"¢tablissement d'une véritable preuve. En effet. le juge inter-
national n’attribue qu'une force probante trés faible ou nulle a des témoignages
trop vagues.”

I en va a fortiori de méme des témoignages dont il est établi que les
renseignements qu’ils contiennent sont faux.*” Dans I'affaire Bénin/Niger. un

Commission. Walter J.N. McCurdy (note 61). 421, Dans le méme sens : British-
Mexican Claims Commission. George Hemry Clapham (Grear Britain) v. United
Mexivan States (1931), RSA 5. 201. 203 : Lillie S. Kling (U.S.A.) v. United Mexican
States (1930). RSA 4. 575, 584. V. eucore Italian-United States Conciliation
Commission., Barchelder (The Kivinknoiska and The Thele) (1954), RSA 14, 203.

* Dans laffaire Arthur Young & Company, le tribunal des différends irano-

américains a declaré & propos d'un témoignage contenu dans un affidavit : « the source
of this information is so vague that it is insufficient 1o warrant a finding that such acts
indeed occurred or that they are attributable to Iran ». Iran-United States Claims
Tribunal. Arthur Young & Company. 30 novembre 1987, Iran-US CTR 17, 257.

)

" V. par exemple. Tripartite Claims Commission (United States. Austria and
Hungary). Jacob Margulies (1929). RSA 6. 279. 281: « The false statements in these
affidavits [... ] affect claimant’s credibiliry ».
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des « témoins » prétendait qu’d la période précoloniale. les pécheurs de
{erritoires avoisinants venaient saisonniérement dans I'ile litigieuse contre
paiement d’un droit au chet d’un village situé sur le territoire de la partie
intéressée par le témoignage. et un autre déclarait qu'a I'origine I'ile en
question appartenait audit village : qu’en ce temps-1a les éleveurs transhumants.
originaires du territoire de la partie adverse. payaient un droit de place.
matérialisé par un taurillon. au chef du méme village. Selon toute
vraisemblance, aucune des personnes interrogées n'avait 120 ans au moment
des interrogatoires, age nécessaire pour avoir des souvenirs de la période
précoloniale considérée. Certes. on ne saurait écarter par principe de tels
émoignages. s agissant en particulier de 1" Afrique qui reste encore. dans une
Jarge mesure. un continent des traditions orales. Mais comment s assurer que
dans le témoignage oral d"un arriére-grand-pére qui a pu parvenir i son arriere-
petit-fils. 1"endroit indiqué est celui qui fait aujourd”hut I"objet du litige : par
exemple qu’il s agissait bien de I'fle de Leté et pas d'une autre ? Avec la
longueur du temps les souvenirs peuvent étre imprécis et les témoignages tout
relatifs. I est donc difticile d uccorder crédit a de telles déclarations.

On relevera & cet égard que lorsque 1affidavit ou le témoignage est etabli
longtemps aprés les faits concernés, le juge international est enclin & ne leur
accorder que trés peu de crédit. Cest qu avec le temps. le témoin a pu oublier
les faits qu'il rapporte et que son témoignage peut ainsi étre entaché de
confusions. d"imprécisions ou d"erreurs.” Il en découle que les atfidavits ou les
témoignages simples. établis longtemps aprés les faits ou évenements qu’ils
rapportent. ont une force probante particulierement faible.

Un autre éiément de la faiblesse de la valeur probante des affidavits et des
témoignages simples est I'incohérence des informations fournies. Dans I"affaire
Bénin/Niger, certains des témoins interrogés par la partie intéressée ont
prétendu que la péche dans les mares de I'fle litigieuse dépendait d’une

La Commission anglo-mexicaine s est exprimee dans ce sens dans "aftaire Mevico
Cirv Bombardment Claims (Great Britain) v. United Mexican States (1930). RSA 5. 76.
82. au sujet d'un affidavit présenté comme preuve de faits s'étant déroulés plus de
quinze ans auparavant. L arbitre a porté une appréciation similaire dans I'affaire The
“Kronprins Gustaf Adolf” s’agissant de témoignages oraux : « Considering the time
elupsed since the fucts in question ook place, oral evidence given in 1931 and 1932
cannot be given the same weight as authentic exhibits dating front the years 1917 und
1918, und, therefore, the Arbitrator will consider such oral evidence only in so fur as it
Sinds corroboration in the documentary evidence dating from the rime concerned » (The
“Kronprins Gustaf Adolf" (Suéde c. Etats-Unis d’Amérique) (1932). RSA 2. 1241
1246).
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autorisation des autorités d'un village donné alors que d"autres ont déclarg que
cetle autorisation devait émaner des autorités d un v illage différent.

Il est constant. dans la jurisprudence internationale. que lorsque dang Ses, ou
leurs. déclarations I"auteur d un temoignage ou les auteurs d’un ensemble de
wémoignages se contredisent. cela affecte négutivement la valeur de leurs
déclarations."

Quand bien méme les affidavits et les témoignages simples auraient
quelqu’intérét comme moyen de preuve. il faudrait encore que soit établie leur
pertinence par rapport au fond du litige. Ainsi. des témoignages tendant 3
confirmer des activités privées sont sans pertinence aucune dans un contentieux
frontalier ou territorial. dans la mesure ot de telles activités n’ont aucun effet
sur le titre territorial.

3. Les consultations sollicitées des spécialisies

Les consultations des experts et autres spécialistes. rédigées i la demande de
I"une des parties au différend. constituent un autre type de moyen de preuve qui
soufeve le probleme de sa valeur probatoire. en particulier lorsque ces
consultations sont réalisées in rempore suspecto. 11 serait bien imprudent et
hasardeus d attribuer un quelconque poids 2 de telles consultations en matiére
de preuve. car elles ne sont rien d autre quiune « self-serving evidence ».

L affaire Bénin/Niger illustre a quel point pareilles consultations ne sont pas
fiables comme moyen ou élément de preuve. sans pour autant que la
compétence ou lautoritd du consultant ou de I'expert sollicité soit
nécessuirement en cause. En effet. dans cette affaire. une des parties sollicita
plusieurs spécialistes sur diverses questions en débat. Elle demanda. en
particulier. une consultation d un éminent spécialiste du droit d outre-mer. 2
"autorité académique établic de longue date,

sur le point de savoir si les dispositions de 1 areété signé le 11 aolt 1898 par le

Gouverneur du Dahomey ainsi que des dispositions signées le 23 juillet 1900 par le

Gouverneur general de I'Afrique occidentale frangaise ont pu continuer a

CAffaire des réclamations des sujets italiens résidant au Pérou. Reéclamation
Numero 6, présentee par Don Burtolomé Costa (1901), RSA 15. 405,
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s appliquer aprés la publication de aréié signé le 27 octobre 1938 ¢galement par

le Gouverneur géndral de 1" Afrique occidentale francaise.”
Le spécialiste en question indigue que pour émettre son av is scientifique. quatre
arrétés lui ont €t¢ transmis : les arrétés du 11 aott 1898. du 23 juillet 1900. du
g décembre 1934 et du 27 octobre 1938. Sur la base de ces documents. il a
exposé que arrété de 1938. quand bien il ne reprend pas 'expression « rive
gauche » contenue dans I'arréte du 23 juillet 1900. « maintient la situation
;n[éneure qui fixe cette limite & la rive gauche ». Selon tui. la limite résultant
des arrétés du 11 aoit 1898 et du 23 juillet 1900 « est partaitement conciliable
sur ce point avec 1"arrété de 1938 et n'a donc pas été abrogée par ce dernier ».”!

Cet avis paraissail pour le moins contestable au regard de I'ensemble des
textes coloniaux pertinents. Mais un consultant. quelle que ft son autorité. ne
peut se prononcer que sur la base des documents soumis & son appréciation. Or.
en "occurrence, il semble que la consultation fournie reposait sur une pétition
de principe puisqu’elle prenait pour acquis que larrété du 23 juillet 1900
procéde A une délimitation des limites entre les colonies du Dahomey et du
Niger. ce qui n"était manifestement pas le cas. L auteur de la consultation aurait
probablement été d'un autre avis sur le sens de cet arrété si I'on avait mis 2 sa
disposition le décret du 20 décembre 1900 qui confirme I'arrété du 23 juillet
1900 en tant que. comme ce dernier. il ne fixe pas — méme de maniere vague —
les limites du troisieme territoire militaire auxquelles il se rapporte. Ce sont les
arrétés de 1934 et de 1938 qui plagaient cette limite. dans le secteur du fleuve
Niger. au cours dudit fleuve.

La Cour devrait donc considérer avec une extréme prudence ce genre de
moyen de preuve. et les parties s abstenir d’en accabler la haute juridiction qui
a déja fort A faire avec des annexes dont le nombre de volumes ne cesse de
croitre d"affaire en affaire.

I1. Ditficultés liées a 'acces aux éléments de preusve

L acces aux éléments de preuve par une partie peut s’ aveérer singulierement
difficile et. dans certains cas. tout simplement impossible. Bien que I obligation
de coliaborer 2 la preuve soit bien établie en droit processuel international. il se

' Contre-Mémoire de la République du Bénin dans Uaffaire Différend frontulicr
{Bénin c. Niger). mai 2004, Annexe né 31. 600.
" Ibid.
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peut qu'une des parties mette "autre dans 1'impossibilité d’accéder 3 des
éléments de preuve en sa possession ou qu’elle oppose son refus a la demande
de preuve formulée par la Cour.

L'Etat ou I'institution réfractaire 2 la production d’une preuve ep sa
possession invoquera des motifs tels que le secret défense.”” I'intérét public,
peut-€tre aussi la force majeure ou le secret d’Etat. quand bien méme i est
admis quaucun motif ne doit autoriser la violation de I'obligation de
collaboration a ["établissement de la preuve devant le juge international.

La question se pose avec une acuité particulizre en cas d'expulsion soudaine
d’un éranger résidant légalement et de longue date dans 1"Etat d’accueil et y
ayant Uessentiel de son patrimoine. Comment pourra-t-il établir la preuve dy
préjudice qu’il aura subi puisque les principaux éléments de preuve se trouvent
dans fe territoire de I'Etat expulsant. ol il n"a plus accés du fait de la mesure
d’expulsion. I est possible que I'on soit confronté i ce type de difficulté
d’éablissement de la preuve dans une affaire actuellement pendante devant Ia
Cour.™

Les pays anciennement colonisés connaissent une autre difficulté particulizre
et non négligeable d’accés aux éléments de preuve : 'acces aux archives
coloniales. olt se trouvent la quasi-totalité des documents pertinents pour le
reglement de leurs différends frontaliers er territoriaux ou pour celui d autres
types de contentieux pouvant opposer ces Etats aux anciennes puissances
coloniales. Ces puissances peuvent-elles permettre |"acces des Etats nés de la
décolonisation a des documents qui leur seraient préjudiciables s'ils étaient
produits devant la Cour dans le cadre de tels contentieux ? 1l y a lieu d'en
douter.

Le contrble des archives coloniales par ces puissances leur confére une
certaine influence sur I"issue du contentieux entre deux ex-colonies. Etant tiers
au proces. le juge international n’a aucun pouvoir de contrainte sur elles.

A la lumicre de ces breves observations. il y a lieu de se demander si la régle
actori imcumbit probatio ne pourrait pas étre renversée dans certains cas. en
faisant peser le fardeau de la preuve sur la partie qui. dans un proces. détient des

* Cest ce qui arriva dans affaire du Dérroit de Corfor ot le Royaume-Uni refusa
de produire des documents intitulés XCU en invoquant le secret naval : note 13. 32
Nicaragua (note 14). op. ind. de M. Lachs. 138, 138.

' Ahmadou Sadio Diallo {Républigue de Guinée c. République démocratique du
Congo). pendante devant la Cour depuis le 30 décembre [998.
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preuves auxquelles ne peut accéder 'autre partie. mais se montre peu

coopérative.
D. Rapport de la preuve au temps

L anachronisme discrédite ou affaiblit ['élément de preuve. En revanche. sa
contemporanéité avec le titre ou le fait juridique controversé renforce sa valeur
probatoire. La jurisprudence arbitrale est bien établie en la matiere.” Le facteur
temporel joue en particulier dans le cas de la preuve par témoignages : mais la
question de la validité ratione temporis des éléments de preuve se pose
également en ce qui concerne la pratique des parties par rapport a un titre.

L exigence de la contemporanéité des éléments de preuve peut cependant
atre tempérée dans 1 application de la régle de 1'uti possidetis.

1. Exigence de la contemporanéité des éléments de preuve

L exigence de la contemporanéité de 1"acte probatoire est particulierement
justifiée en ce qui concerne la preuve par moignages. L écoulement plus ou
moins long du temps peut altérer. on I'a vu. leur fiabilité. Clest pourquoi les
juridictions internationales. en 1"occurrence la CH. préféreront la preuve la plus
proche dans le temps des faits quil s"agit d"établir.

Cette exigence est fort bien illustrée par un passage déji cité de I"arrét de la
Cour dans 1"affaire des Acrivités armdes, ot elle dit sa préférence pour « des
informations fournies 2 1" époque des événements par des personnes ayant eu de
ceun-ci une connaissance directe ».”

4 On1arelevé notamment : Mexico-Cirv Bombardement Clainis (note 68)  Gervase
Serope (1931). RSA 5. 235 2 The " Kronprins Gustuf Adolf” (note 68) : Canul de Beagle
(Argentine c. Chili). Sentence du 18 février 1977. ILR 52. {21. 206 : Biloune and
Marine Drive Complex Lid, Award on Damages and Costs. Sentence du 30 juin 1990.
ILR 95. 211, 223 et suiv. (v, aussi Nivungeko (note 4). 399—400).

= Activirés armées (note 3), § 61
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IL. Preuve et date critique

La valeur probatoire d'un élément de preuve dépend également de gy
situation chronologique par rapport a lu date & laquelle a été établi un titre
juridique dont il s"agit de montrer la validité. Les éléments antérieurs 3 ceye
date ne sont pas pertinents. surtout s"ils contredisent le titre. Il peut s'agir d'up
titre conventionnel ou légal (cas des actes de droit colonial fixant les limites
interterritoriales au sein d’'un méme empire colonial) ou bien d un titre juridique
établi par application du principe de I"uti possideris i la date de I"indépendance,
considérée comme la date critique.

Relativement & lu date critique entendue comme la date de I'acte juridique
fondateur d'un titre. il y a prise en compte des évenements postérieurs : a) s'ils
sont plus proches de lu date critique que les événements antérieurs : b) 3
condition qu’ils ne conduisent pas a la modification de I"instantané territorial 3
la date critique. La jurisprudence de la Cour montre que celle-ci ne tient plus
pour éléments de preuve pertinents les faits et actes antérieurs A 'acte
constituant le titre juridique. Ainsi, dans I"affaire de la Frontiére terrestre et
maritime entre le Cameroun et le Nigeria, elle a estimé que. dés lors qu'il était
démontré que ["accord anglo-allemand du 11 mars 1913 délimitait la frontigre
entre le Cameroun et le Nigeria. y compris dans la zone de Bakassi. les faits ou
évenements antérieurs a cette date n"étaient plus pertinents et ne pouvaient donc
servir d"éléments de preuve.”

S agissant des preuves par rapport & Vuti possidetis, 1a question a fait I’ objet
de considérations intéressantes dans I'arrét de la Chambre dans 1 affaire
Bénin/Niger.

En premier lieu. une des parties & cette affaire soulignait qu une application
stricte du principe de 'uti possidetis juris rend inacceptable la référence 2 la
situation actuelle pour déterminer I"appartenance des iles litigicuses au moment
ou les parties ont accédé a I'indépendance. Cette position était intenable dans la
mesure oll k1 partie en question avait recouru elle-méme. & plusieurs reprises, a
des éléments de preuve postérieurs a Ja date critique. Ayant sans doute en vue
I"application concréte de son arrét, la Chambre, dans une démarche
pragmatique. se prononce sur ce point ainsi qu’il suit :

" Frontiere terresire et maritime entre le Cameroun et le Nigeria (note 40),
§§ 200-212.
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La Chambre constate qu™en tout état de cause les Parties s’accordent sur le fait que

le tracé de leur frontiere commune doit étre établi. conformément au principe de I'uri

possidetis juris. par référence i la situation physique & laquelle le droit colonial
frangais s’est appliqué. telle qu'elle existait & la date des indépendances. Les
conséquences de ce tracé sur le terrain, notamment en ce qui concerne

I"appartenance des iles du fleuve a Fune ou lautre des Parties. doivent cependant

s"apprécier par rapport aux realités physiques contemporaines et la Chambre ne

saurait ignorer. dans Iaccomplissement de la tiche qui lui est confide par les Parties
aux termes de 1"article 2 du compromis. | apparition ou la disparition éventuelle de
certaines iles sur le bief fluvial concerne.

En deuxieéme lieu. s’est posé le probleéme de I'admission des documents et
cartes postérieurs & la date des indépendances comme fondement de la
détermination de la frontiere commune entre les deux Etats. Sur ce point aussi.
Jes parties avaient des vues divergentes. La Chambre s’est prononcée dans les
termes suivants :

La Chambre ne saurait exclure a priori que des cartes. études ou autres documents

postéricurs a cette date puissent &tre pertinents pour ¢établir. en application du

principe de I uri possidetis juris. Ta situation qui existait alors. En tout état de cause.
le principe de 1"uti possidetis ayant pour effet de geler le titre territorial (Différend

frontalier (Burkina Faso/République du Malt). arrér, C.1J. Recueil 1986, p. 568,

par. 29). la prise en considération de documents posicrieurs i la date des

indépendances ne saurait conduire & une quelconque modification de I « instantané
territorial » a la date critique sauf. bien entendu. dans I'hypothése ot semblables
documents exprimeraient clairement "accord des Parties & une telle fin.™

En troisiéme lieu. les parties ont débattu de la valeur juridique des
effectivités post-coloniales « au regard de Vuri possidetis juris [sic| ». Notons
qu'il ne pouvait s'agir en Ioccurrence de I'wti possidetis juris puisque la
Chambre de la Cour a estimé par ailleurs « qu-aucune des Parties n’a apporté Ia
preuve de I'existence. durant la période coloniale. d’un titre issu d’actes
réglementaires ou administratifs ».” Il est question dans ces conditions de I'uti
possidetis de facto en tant qu’il est fondé sur les effectivités. Quoi qu’il en soit.
les parties ont cherché dans cette affaire & confirmer le titre juridique dont elles
se prévalaient en faisant valoir des actes par lesquels leurs autorités auraient.
apres 1960. exercé la souveraineté sur les territoires litigieux. Selon la Chambre
de la Cour « [u]ne telle démarche ne doit pas nécessairement étre exclue » M0
Elle s’est appuyée pour ce dire sur un arrét rendu par une Chambre dans

" Différend frontalier (Bénin c. Niger) (note 31). § 23.

b, § 26,

“ibid., §75.

M ibid.. § 27.
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Vaffaire du Différend fronialier terrestre, insulaire et maritime (El Salvador ¢,
Honduras : Nicaragua [intervenant]) qui a balisé la voie en la matiére e
admettant qu’il peut étre tenu

compte. dans certains cas. d'éléments de preuve documentaire qui découlent

deffectivités postérieures a I'indépendance quand [...] ces éléments apportent des

précisions sur la fronti¢re de 'wri possidetis [...]. 4 condition qu'il existe ype

relation entre les effectivités en cause et la détermination de cette frontiere 8!

Il apparait ainsi. d’une part. que le principe de la contemporanéité des
preuves doit étre appliqué en s'inspirant de la doctrine du « droijt
intertemporel ». en particulier en tenant compte des faits ou des facteurs
dynamiques et de la réalité¢ de la situation au moment de |'exploitation d'up
élément de preuve donné : d autre part. que |'uri possidetis juris n’invalide pas
autornatiquement toutes les preuves postérieures a la date critique, mais qu’'il
fige le titre. lequel peut étre étayé ou conforté par des éléments de preuve
(« effectivités ») apparus aprés accession a I'indépendance. pour autant qu’ils
ont une relation avec la mise en ceuvre du titre découlant de I'uri possidetis.
Autrement dit. Uuti possidetis juris n"interdit pas de se référer i des documents
postérieurs & la date critique forsqu’il s”agit d"identifier une situation antérieure
a cette date ou de montrer la nature pérenne ou, au contraire. évolutive de cette
situation. En I'occurrence. les documents postérieurs a la date de
I"indépendance ont permis d’obtenir des informations. d’une part sur la
variabilité éventuelle dans le temps du chenal navigable du fleuve Niger,
d’autre part sur I"apparition de nouvelles iles dans le fleuve. Rappelons que
dans ce rapport de la preuve au temps. en I"occurrence a I'instant crucial a partir
duquel 1'uti possidetis juris produit ses conséquences juridiques. ce sont les
preuves (ou les effectivités) les plus proches dans le temps de la date critique
qui doivent prévaloir. aussi bien en ce qui concerne les documents antérieurs
que ceux postérieurs & ladite date.

Ainsi donc. tout en admettant que ¢’est bien 2 la date critique de 1960 qu’il
fallait se situer pour identifier le chenal navigable. c’est-a-dire la ligne des
sondages les plus profonds. la Chambre a estimé que le rapport produit en 1970
par I'entreprise Netherlands Engineering Consultunts (NEDECO) sur demande
des gouvernements du Dahomey. du Niger et du Nigeria « constitue la source
de renseignements la plus utile sur la situation existant a la date critique ».% II
faut dire que par rapport & la période antérieure 2 la date critique. les documents

" Affatre du différend frontalier terrestre. insulane et maritime (note 24, § 62.

** Différend frontalier (Benin ¢, Niger) (note 31). § 109,
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peninenls retenus par la Chambre se situaient entre 1896 et 1932, soit. par
rapport & cette derniére date. vingt-huit ans avant I"indépendance. alors que le
rapport NEDECO — « entreprise indépendante réputée pour ses compétences et
son expérience »* — a été réalisé entre 1967 et 1970. soit dix ans au maximum
apres la date critique. Il n’est donc pas douteux que ce rapport fournit des
renseignements plus précis sur la situation en 1960 que les documents
antérieurs a cette date.

E. Conclusion

Hormis "aveu et la descente sur les lieux. les affaires récentes portées
devant la Cour lui ont permis de revisiter la gamme des principaux moyens de
preuve dont disposent les parties : preuves documentaires diverses comprenant
les matériaux cartographiques. les actes juridiques coloniaux. les rapports des
organisations internationales et des organisations non gouvernementales. les
actes d administration d’un territoire au titre des effectivités. mais aussi preuves
par temoignages qu'il s"agisse des affidavits ou des témoignages simples. La
panoplie des matériaux probatoires parait illimitée et les parties ne se privent
pas d"en produire le maximum disponible. au point que ["on peut $interroger
sur leur utilité concréte pour faire triompher une cause. Car il y a lieu de
craindre qu’au lieu déclairer la Cour. ces matériaux probatoires, par trop
abondants, obscurcissent les choses, ce d autant plus qu'a I'expérience on
constate que plus les éléments de preuve sont nombreux. plus grand est le
risque qu’ils comportent des éléments contradictoires.

Mais est-il vraiment possible pour les parties d'étre raisonnables en la
matiére ? Le désir de gagner le proces I'emporte sur toute autre considération.
Comment s”assurer que les éléments de preuve sélectionnés suffiront pour faire
triompher sa cause ? Nul ne veut courir le risque du regret. apres-coup. d’étre
passé a coté d'une pigce qui. pensera-t-il. aurait sans doute aidé a mieux
convaincre le juge ; alors on laissern i celui-ci le soin de trier dans le matériau
probatoire produit les éléments qu’il jugera les plus pertinents au regard du
litige quil est appelé & trancher. Nul ne veut s entendre dire qu’il n"apporte pas
la preuve suffisante de ses allégations : alors on produira tout ce qui étaye.
méme faiblement. sa prétention.

Y Ibid.. § 110.
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La Cour peut s'en tenir & ces matériaux produits par les parties ep de W

volumineuses annexes & leurs écritures. Elle s’y tient d"ailleurs en général, ot il
faut bien convenir qu’elles sont généralement suftisantes pour lui permettre de
prendre des décisions juridiquement irréprochables. Mais pas dans tous [eg cas,
Il existe pour certains types de différends une preuve qui a une valeur supréme :
la preuve visuelle que procure la descente sur les licux. Dans nombre de litigeg
frontaliers ou territoriaux. elle peut constituer la reine des preuves. Sans sons-
estimer les contraintes pratiques et financieres yui peuvent Ientourer, il noyg
semble que la Cour devrait y accorder un plus grand intérét dans sa mission
élevée qui est de rendre la justice entre les Etats.
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CHAPTER 13

REPARATIONS,
INTERNATIONAL LAW,
AND GLOBAL JUSTICE:

A NEW FRONTIER

RICHARD FALK

1. POINTS OF DEPARTURE

It is only in the last decade or so that international law has moved significantly in
the direction of providing the means to pursue global justice, that is, in global
arenas or by reference to global standards and procedures, on behalf of the
individual and collective victims of severe injustices of the sort associated with
oppressive governing regimes.! Prior to that time this class of issues pertaining to
global justice was treated as marginal, at best, to the endeavors of international law,
although overseas economic interests of individuals from the North received
periodic protection if encroached upon by governments in the South. But in the
1990s the combination of the end of the cold war, the rise to prominence of
international human rights, trends away from authoritarianism and toward con-
stitutional democracy, and the partial eclipse of sovereignty in a globalizing world
gave unexpected attention to the many facets of global justice, hitherto mainly
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neglected, including steps designed to rectify the harm endured by individuals at
the hands of dictatorial and abusive governments.

At the forefront of these moves was the reinvigoration of efforts to impose
accountability on individuals associated with the perpetration of crimes of state,
highlighted by such high-profile cases as those associated with the transnational
pursuit of Augusto Pinochet and of Slodoban Milosevic.2 This emphasis on
accountability by leaders was reinforced by institutional and procedural innov-
ations enabling indictment and prosecution.

Of almost equal prominence was the temporarily increased acceptance of an
international responsibility on the part of the organized international community
to protect vulnerable populations facing catastrophic challenges, whether from an
abusive government or from an inability to provide governing authority, giving rise
to a series of humanitarian interventions as responses to chaos and oppression. This
historical climate of concern reached its climax with the Kosovo War under NATO
auspices in 1999, and has subsequently declined markedly. Here, the duty to protect
an oppressed and endangered Kosovar Albanian majority in the province of Kosovo
was assumed by a regional security alliance to validate military action against a
sovereign state, in this instance Serbia, even without the benefit of a prior mandate
from the United Nations Security Council. Such a use of force even if credibly
undertaken for protective purposes was always controversial from the perspective
of international law, and depends upon the presence of political factors that were
selectively present in the 1990s to a greater degree than at any other historical
moment, and have subsequently almost disappeared.> The inability to mobilize
support for humanitarian intervention in the setting of ongoing, massive ethnic
cleansing and genocidal tactics in western Sudan during mid-2004 is indicative of
how restricted to context was the surge of humanitarian diplomacy in the 1990s. And
even then, without the presence of more strategic objectives of the sort present in
Kosovo, but absent in Rwanda during the genocide of 1994, the prospects for
humanitarian intervention by either the UN or a coalition of the willing are minimal.

As part of this climate of global opinion that seemed in the 1990s more sensitive
to injustice than ever before, a new disposition to consider historic injustices
endured by individuals and groups was evident in international relations. As Elazar
Barkan, one of the more perceptive analysts of this welcome mutation in inter-
national attitudes, notes, there was ‘the sudden appearance of restitution cases all
over the world), leading him to postulate the possible beginnings of ‘a potentially
new international morality’4 It is in this setting of a redress of historic grievances
that the issue of reparations makes its appearance, especially in the setting of
transitional justice arrangements, but not only. Part of this incipient normative
revolution of the 1990s was a concern with rectifying harm previously done to
individuals and groups, as well as punishing perpetrators and repudiating their
documented wrongdoing in an authoritative forum. What accounted for this focus
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on this redress agenda at such a historical moment is uncertain, but it undoubtedly
reflected a loss of a guiding geopolitical purpose after the end of the cold war
combined with the growing prominence of human rights and an impulse in
leadership circles to overcome the chorus of criticisms directed at the amorality
of neoliberal globalization.

Barkan and others, for entirely persuasive reasons, approach these issues of
restitution and reparations as primarily matters of morality and politics rather
than law, that is, treating these humanitarian initiatives as reflecting the impact of
moral and political pressures, rather than exhibiting adherence to previously
established or newly emerging legal standards and procedures.> The sea changes
in the 1990s reflected almost exclusively a combination of special circumstances
generating political pressures and a mysteriously supportive moral ‘window of
opportunity’ in a global setting. But to the extent that morality and politics created
new widely shared expectations about appropriate behavior by governments,
international law was being generated, even if it did not assume in most instances
the positivist formality of treaty arrangements or the specificity of a meaningful
legal obligation that included measures designed to ensure consistent implemen-
tation. Throughout the history of international society, the evolution of inter-
national law has been closely related to prevailing political currents, evolving moral
standards, and dominant trends in religious thought. Such a linkage has been
particularly evident in the war/peace context, international law essentially em-
bodying the just war tradition as evolved by theologians, but it is also true with
respect to the recent prominence of a global justice agenda in which redress and
restitution play such a large part. In one sense the role of international law has been
generally one of codifying behavioral trends in state practice and shifting political
attitudes on the part of governments with the intention of stabilizing and clarifying
expectations about the future.

It seems essential to distinguish three sets of circumstances: the first, the main
preoccupation of international law and lawyers, involves disputes between states,
and increasingly other actors, in which the complaining party seeks relief from
alleged wrongs attributed to the defending party; the second involves war/peace
settings in which the victorious side imposes obligations on the losing side, ‘victors’
justice, which may or may not correspond with justice as perceived from a more
detached outlook; the third, achieving attention recently, involves transitions to
democracy settings in which the prior governing authority is held accountable for
alleged wrongs, and again reflect political outcomes of sustained struggle, but not
international war. These three contexts should be kept distinct for both analytical
and prescriptive purposes. In the first and second, there exists a more obvious role
for international norms, procedures, and institutions than in the third, which is
treated for most purposes as a matter of domestic discretion, although influenced
by wider trends of national practice in comparable instances, and by wider global
trends toward individual accountability for crimes against humanity.
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To what extent these mainly encouraging developments involving the rendering
of global justice have been stymied, the window closed, by the September 11 attacks
and the American-led response are matters of uncertainty and conjecture at the
present.6 The refocusing of attention on global security issues seems to have
remarginalized in general the pursuit of the global justice agenda, including the
drive for reparations associated with various forms of historic redress other than
those associated with transitional issues in a given country relating to the recent
past.” As developments in 2003 within Argentina suggest, a change of governmental
leadership at the national level can affect the approach taken to justice claims in a
transition process, including those involving a renewed resolve related to individ-
ual criminal accountability and compensation for past abuse. Against this double
background of an inchoate normative revolution in the 1990s and the altered
historical setting of the early twenty-first century, this chapter analyzes the rele-
vance of international law to reparations, and especially whether and to what
extent reparations have acquired an international obligatory character of any
practical significance.8 Such significance is difficult to assess, especially as its
most tangible impact may be to encourage the provision by national legal systems
of remedies for various categories of losses sustained due to prior abuses of human
rights. To the extent that international law is relevant at all, it is to provide legal
arguments or jurisprudential background useful for representatives and advocates
of victims’ rights in domestic political arenas to the effect that victims are legally
entitled to reparations, and that the domestic system is obliged to make this right
tangible by providing meaningful procedures.

2. INTERNATIONAL LAW: AUTHORITY AND
INSTRUMENTS

The fundamental norms of international law are contained in customary inter-
national law, and reflect widely accepted basic ideas about the nature of law, its
relation to legal wrongs, and the duty to provide recompense. The Permanent
Court of Justice, set up after World War I, gave the most authoritative renderings of
this foundation for the legal obligation to provide reparations. This most general
international law imperative was set forth most authoritatively, although without
any equally general prospect of implementation, in the Chorzow Factory (Jurisdic-
tion) Case: ‘It is a principle of international law that the breach of an engagement
involves an obligation to make reparation in an adequate form.® The Advisory
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Opinion by the International Court of Justice involving the Israeli Security Wall
reaffirmed this cardinal principle in ruling that Israel was under an obligation to
provide reparations to the Palestinians for damages sustained due to the illegal wall
built on their territory.10

A second equally important idea embodied in customary international law had
to do with the nationality of claims associated with wrongs done to individuals. In
essence, this norm expressed the prevailing understanding that only states were
subjects within the international legal order, and that wrongs done to foreign
individuals were in actuality inflicted upon their state of nationality. Accordingly,
if the individual was stateless, a national of the wrongdoing state, or a national of a
state unwilling to support the claim for reparations, there was no basis on which to
proceed. This limiting notion was expressed succinctly by the Permanent Court of
International Justice in the Mavrommatis Palestine Case: [b]y taking up the case of
one of its subjects and by resorting to diplomatic action or international judicial
proceedings on his behalf, a state is in reality asserting its own rights—its right to
ensure, in the person of its subjects, respect for the rules of international law. 1! It is
important to appreciate that these formulations were made before there existed any
pretense of internationally protected human rights.

A third important idea in customary international law, that has persisted,
forbids a state to invoke national law as a legal defense in an international dispute
involving allegations of wrongdoing by the injured state. Such a principle
pertains to the setting of international disputes, which is where the main prece-
dents and doctrines of international law relative to reparations are fashioned.
Somewhat surprisingly, the International Law Commission (ILC) Articles
on State Responsibility, despite years of work, clarified to some extent this earlier
teaching, refining and codifying it conceptually more than changing it substan-
tively.'2 The ILC approach to remedial or corrective justice was based on
distinguishing between restitution, compensation, and satisfaction. Restitution is
defined in Article 35 as the effort ‘to re-establish the situation which existed before
the wrongful act was committed’. Such a remedy is rather exceptional. It is usually
illustrated by reference to the Temple case before the International Court of Justice
(ICJ) in which Thailand was ordered to return religious relics taken from a
Buddhist temple located in Cambodia.!* This primary reliance on restitution
where practicable has been recently reaffirmed by the ICJ in its ruling on Israel’s
security wall, an important restatement of international law although contained in
an advisory opinion, because it was endorsed by fourteen of the fifteen judges. The
language of the Advisory Opinion expresses this viewpoint with clarity in para-
graph 153: ‘Israel is accordingly under an obligation to return the land, orchards,
olive groves and other immovable property seized from any natural or legal
person for purposes of construction of the wall in the Occupied Palestinian
Territory. In the event that such restitution should prove to be materially impos-
sible, Israel has an obligation to compensate the persons in question for the damage
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suffered. The Court considers that Israel also has an obligation to compensate, in
accordance with the applicable rules of international law, all natural or legal
persons having suffered any form of material damage as a result of the wall’s
construction.’14

Article 35(a) and (b) of the ILC Draft Articles indicates that restitution is not the
appropriate form of reparations in circumstances where it is ‘materially impossible’
or would ‘involve a burden out of all proportion to the benefit deriving from
restitution instead of compensation.

Compensation, resting on the fungibility of money, is more widely used to
overcome the adverse consequences caused by illegal acts. In the Chorzow case it
was declared that where restitution cannot be provided to the wronged state, then
the wrongdoer should be required to compensate up to the level of the value
attributed to whatever was lost, including loss of profits. Articles 36 and 37 go along
with this approach of full reimbursement, without qualifications based on capacity
to pay.

Satisfaction is the third, and lesser known, manner of providing reparations. The
ILC Articles make it a residual category in relation to restitution and compensa-
tion. As explained by du Plessis, ‘[s]atisfaction provides reparation in particular for
moral damage such as emotional injury, mental suffering, injury to reputation and
similar damage suffered by nationals of the injured state’.1

Customary international law, as well as the ILC Draft Articles of State Respon-
sibility, impose an undifferentiated burden, as stated in Article 37, on the wrong-
doing state ‘to make full reparation for the injury caused by the internationally
wrongful act’. As such, it gives very little guidance in specific situations where a
variety of considerations may make the grant of full reparation undesirable for
various reasons, although commentary by the ILC on each article does go well
beyond the statement of the abstract rule.

International treaty law does no more than to restate these very general legal
ideas in a variety of instruments, and without the benefit of commentary attached
to the ILC articles. Because property rights are of paramount concern, the language
of reparation is not used, and the more common formulations emphasize com-
pensation for the wrongs suffered. The basic direction of these treaty norms also
derives from international customary law, especially legal doctrine associated with
the confiscation of foreign-owned property. The legal formula for overcoming the
legal wrong accepted in international law involved ‘prompt, adequate, and effective
compensation’. Discussion of ‘restitution’ and ‘satisfaction’ is abandoned as the
wrongdoing states are acknowledged by the United Nations to possess ‘permanent
sovereignty’ over natural resources.!®

The Universal Declaration of Human Rights shifts the locus of relief to national
arenas and away from international disputes between sovereign states. Individuals
are endowed with competence, and the notion of wrongdoing is generalized to
encompass the entirety of human rights. Article 8 reads: ‘Everyone has the right
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to an effective remedy by the competent national tribunals for acts violating the
fundamental human rights granted him by the constitution or by the law. Of
course, such a right tends to be unavailable where it is needed most, although the
existence of the right does provide a legal foundation for reparation in future
circumstances when political conditions have changed.

Article 10 of the American Convention on Human Rights (1978) particularizes a
‘Right of Compensation’ in a limited and overly specific manner: ‘Every person has
the right to be compensated in accordance with the law in the event that he has
been sentenced by a final judgment through a miscarriage of justice. It seems to
refer exclusively to improper behavior of the state associated with criminal pros-
ecution and punishment within the judicial system. It is available only on the basis
of an individual initiative.

Article 14 of the Convention Against Torture and Other Cruel Inhuman and
Other Degrading Treatment or Punishment (1984) imposes on parties the obliga-
tion to ‘ensure in its legal system that the victim of an act of torture obtains redress
and has an enforceable right to fair and adequate compensation, including the
means for as full rehabilitation as possible’. Again, the emphasis is on the legal duty
of the state to provide individuals who are victims with a remedy within the
domestic system of laws. That is, victims are not dependent on governments of
their nationality pursuing claims on their behalf, nor are nationals barred from
relief by the obstacle of sovereign immunity. Article 9 of the Inter-American
Convention to Prevent and Punish Torture (1985) similarly obligates parties to
‘undertake to incorporate into their national laws regulations guaranteeing suitable
compensation for victims of torture’!? In the absence of case law it is difficult to
know what this standard might mean in practice, and whether it is purely aspir-
ational or represents a genuine effort to acknowledge the full spectrum of injury
that often results from torture and severe abuse. Beyond this duty of the state,
Article 8 allows persons alleging torture to internationalize their claims for relief
‘[a]fter all the domestic legal procedures of the respective State...have been
exhausted’ by submitting their case ‘to the international fora whose competence
has been recognized by that State’.

Within the European regional system there is a right of an individual in Article
50 of the European Convention for the Protection of Human Rights and Funda-
mental Freedoms (1950) to seek ‘just satisfaction’ in the event that national law
provides ‘partial reparation’ due to injury sustained as a result of a violation of the
Convention. A proceeding of this nature would fall within the authority of the
European Court of Human Rights. Here, too, the idea is to provide individuals
with a remedy at the regional level beyond what is available within the national
legal system.

These international law developments over the last half century have several
different important consequences for the wider interest in reparations as provided
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to a victimized group, especially in the context of transition from authoritarian
regimes:

o first, there is the shift in the emphasis of international law from the protection of
aliens abroad, and especially their property, to the protection of individuals who
experience abuses of human rights;

o second, there is a legal recognition that the state responsible for the abuse should
legally empower those who claim to have been victimized to pursue relief by way
of compensation through recourse to the national judicial system;

o third, the national identity of the victim and the sovereign immunity of the state
should not affect the availability of legal relief in the event of abuse;

o fourth, in the event of frustration at the national level, then some further
mechanism for providing relief is becoming available at either the regional or
global level, or both.

In summary, the importance of these international law developments is probably
indirect, but the shift from a concern with dispute settlement to human rights
does involve a major reorientation. The obligations embodied in legal instruments
are vague and abstract, and are difficult and cumbersome to implement, but
they do contribute to what might be called the formation of ‘a reparations ethos’
to the effect that individuals who have been wronged by applicable international
human rights standards, especially in the setting of torture and kindred maltreat-
ment, should be compensated as fully as possible. This ethos is a challenge to
notions of sovereignty associated with earlier ideas that a state can do no wrong
that is legally actionable, and that the wrong done to an individual is legally
relevant only if understood as a wrong done to the state of which he or she is a
national.

At the same time, the most important circumstances of reparations, leaving
aside postwar arrangements, are not really addressed directly by contemporary
international law. In authoritarian political settings, by definition, there is an
absence of judicial independence, and there is no prospect of relief even in extreme
situations. In postauthoritarian political settings, where there is an impulse to
achieve redress, the magnitude of the challenge requires some categorization of the
victims as well as a recognition of severe limits on the capacity of the new
government to provide anything approaching ‘adequate compensation’. In this
sense, the contributions of international law at this stage must be mainly viewed
as indirect, and the actual dynamics of reparations arrangements reflect a variety of
specific circumstances that exist in particular states. These arrangements have an
ad hoc character that makes it impossible to draw any firm conclusions about legal
expectations, much less frame this practice in the form of legal doctrine. For this
reason, among others, it is appropriate to view reparations as primarily an expres-
sion of moral and political forces at work in particular contexts.!8
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3. SHADOWS OF MISUNDERSTANDING

Any broad consideration of the relevance of international law to the subject matter
of reparations needs to be sensitive to several background factors that could invite
misunderstanding if not addressed. Such factors illuminate the tensions that have
historically existed between considerations of global justice and political relation-
ships shaped by hierarchical relations between the strong and the weak.

For most people (other than specialists in international law concerned with
international disputes about wrongdoing), the idea of ‘international reparations’
recalls the burdens imposed on Germany at the end of World War I that were
embodied in the Versailles Treaty.!® These burdens were widely interpreted as
accentuating the hardships faced by German society in the 1920s, and were viewed
in retrospect as a damaging example of a ‘punitive peace’ that contributed to a
surge of German ultranationalism, producing a political climate conducive to
extremism of the sort represented by the Nazi movement. From an international
law perspective, the reparations imposed were perfectly legal, indeed specified in a
peace treaty formally accepted by Germany, but from a political perspective such
reparations were viewed as imprudent, if not disastrous, and from a moral per-
spective, they were widely viewed as ill-deserved, mainly exhibiting the vengeful
appetite of the victors in the preceding war in which neither side could convin-
cingly claim the moral high ground. This ‘lesson of Versailles’ was heeded after
World War II, Germany being assisted in economic recovery and political normal-
ization despite the existence of a far stronger case for collective punishment of
German society than existed in 1918, given the multiple legacy of crime and tragedy
generated by Hitler’s regime.2® And the results are generally viewed as vindicating
the soft approach, reinforcing the repudiation of Versailles.

And yet, somewhat surprisingly, the ‘peace’ imposed on Iraq after the Gulf War
seems to have adopted the previously discredited Versailles model of punitive
peace, although the terminology of reparations was largely displaced in this
instance by the language of sanctions and claims, perhaps to avoid evoking bad
memories. At the same time, extensive assets and oil revenues were made available,
along with a procedure within the UN, to provide compensation to victims of Iraqi
harm arising out of its invasion of Kuwait in 1990, and so there was a justice
dimension so far as individual victims of Iragi wrongdoing were concerned.2!
Thus, overall, an important ambiguity emerges: the Iraqi people were punished
collectively and severely despite being entrapped in a brutal dictatorship, while the
various categories of victims arising from the international crimes of Iraq as
committed in Kuwait were the recipient of substantial reparative efforts to com-
pensate for losses sustained. In this respect, the positive side of reparations was
present. This whole framework of ‘sanctions’, combining the punitive with the
compensatory, was given legal stature in the form of unanimous UN Security
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Resolution 687, the harsh terms of which were accepted by a defeated and devas-
tated Iraq in the 1991 ceasefire that ratified the results of the Gulf War.22

There are two observations to be made. First, in the sphere of interstate repar-
ations, there is a confusing association of ‘reparations’ in language and policy both
with a largely discredited process of imposing collective punishment upon a
defeated state and its civilian population, and as seeking to give the victims of
illegal and criminal conduct on behalf of a state a meaningful remedy for harm
sustained in the form of substantial monetary compensation. Second, there is a
flexible capacity for international law to provide a legal imprimatur, either by
treaty or Security Council decision that ratifies a mechanism for the award of
‘reparations’, and gives legal expression to the geopolitical relationship that exists at
the end of a war, without regard to whether the motivations for reparations are
punitive or compensatory, or a mixture of the two. If the outcome of the war is
just; and the victors are ‘prudent, then the reparations imposed may contribute to
global justice, but if not, not. International law provides at this point no substan-
tive guidelines as to these assessments, and its main role is to provide victorious
powers with a flexible instrument by which to give a peace process in accord with
their goals and values an authoritative status.

The analogous dynamics of establishing reparations in the context of transi-
tional societies also reflects power variables, although there is often not a clear
dividing line between victory and defeat, but rather a political process that pro-
duces a negotiated compromise that inhibits to varying degrees the redress of past
injustices by the newly emerging constitutional leadership. The arrangement is
formalized exclusively through a reliance on mechanisms provided by the govern-
ing authorities enlisting the national legal system and establishing special admin-
istrative procedures. There is no direct role for international law, except to the
extent of taking account of past wrongdoing as instances of ‘crimes against
humanity, or indirectly, as responsive to international pressures associated with
imposing national means to determine accountability and rectifying past wrongs to
the extent possible, given the political and economic realities. In the context of the
Holocaust, and to some extent in relation to authoritarian antecedents to consti-
tutional government, the goal of reparations is also a deterrent message to future
leaders and a pledge of sorts by present leaders to repudiate the past and build a just
constitutional order.

Certainly, in the background of the sort of moral and political pressures effect-
ively brought to bear on Swiss banks by Holocaust survivors and their representa-
tives during the 1990s was the strong sense that these individuals, or in this case
sometimes their descendants, had truly been victims of internationally criminal
conduct and deserved some sort of redress even if belatedly.2? Decades had passed
since the occasions of wrongdoing, and it was only a change in global setting that
abruptly lent political credibility to claims that always had been actionable from
legal or moral perspectives. It was this credibility that overcame the impulse to
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disregard old claims as stale, and allegedly avoid opening old wounds. Such belated
redress went against the traditional disposition of law to reach finality with respect
to claims, both for the sake of stability and because evidence becomes less reliable
and often unavailable with the passage of time.

An additional source of misunderstanding pertaining to international law relates
to its state-centric orientation and traditions, which have been increasingly chal-
lenged in a variety of ways in the last few decades. The modern structure of
international law was based on the idea that states were the only formal members
of international society, and that the legal interests of individuals if associated with
the actions of foreign governments were protected, if at all, by one’s country of
nationality on a discretionary basis.2* International wrongs of aliens were thus
treated as generating potential legal claims by a government on behalf of their
aggrieved nationals, but purely as a matter of political and moral discretion, and
under international law the wrong was done to the state, not to the individual who
was harmed. The practice by states of reacting to such wrongs was described as ‘the
diplomatic protection’ of nationals or aliens abroad, and was usually associated
with the protection of foreign property rights. The individual beneficiary of such
claims had no legal entitlement, and a government could ignore or waive the claims
of its nationals. This statist pattern was further reinforced by ideas of nonaccount-
ability with respect to wrongs inflicted on nations, both internationally and
domestically. The doctrine of sovereign immunity meant that an individual suf-
fering injury could not initiate any legal action in the courts of either the country
where the harm took place or the country of his or her nationality. Claims of
allegedly injured aliens in Third World settings were sometimes addressed by
claims commissions assessing the merits of particular claims or by a lump sum
settlement the funds of which were then allocated on some basis to the claimants.
This background of international law is highly relevant to the circumstance of
societies in the midst of transitions to democracy. There are three further obser-
vations that are relevant to this inquiry. First, the political reality of such dynamics
reflected the geopolitical and hierarchical structures of the colonial era. These
claims made by governments in the North involved only losses sustained by
Western individuals in Third World settings. There was no reciprocity or equality
given the manner with which investment and property rights were dealt with in
international law. A bit later these claims for compensation involved opposition to
socialist approaches to both private investment and economic development, and
resisted the legal effects, as far as possible, of the rise of economic nationalism in
the decades following World War II. The protection of nationals abroad was not at
all in the spirit of ‘reparations’ (conceived as corrective justice) and reflected an
opposite policy generally associated with protecting foreign investors who had
characteristically been beneficiaries of ‘unjust enrichment’ in a variety of exploit-
ative center—periphery relations. Ideas of state responsibility were also formulated
with an eye toward fashioning an international law instrument designed for the
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protection of transnational private property interests, especially in the face of
allegedly confiscatory forms of nationalization. Even the most recent formulation
of the law of state responsibility by the International Law Commission treats the
state as the sole subject of wrongs whose victims are its nationals, and fails to
address the existence of rights under international law of the victims if they are
conceived of as individuals or groups. With moves toward neoliberal globalization
since 1990, there has emerged a widespread intergovernmental consensus support-
ive of private sector autonomy, which has ended the widespread emphasis on
balancing territorial rights against those of foreign investors in Third World
countries. In this regard, the capitalist ethos has prevailed, at least for the foresee-
able future.

Second, the kind of concerns that have been associated with transitions to
democracy were completely absent from these earlier concerns of international
law with harm sustained by individuals. For one thing, victims within society were
left completely vulnerable to abuse by their own governments due to ideas of
territorial supremacy of sovereign states, and thus the abuses of oppressive gov-
ernment toward their own citizenries remained outside the legal loop of potential
responsibility. International law was completely silent as to state—society abuses so
long as the victims were nationals.25 The emergence of international human rights,
by way of the Universal Declaration of Human Rights in 1948 and the 1966
Covenants were at first only politically feasible because there were no expectations
of legal implementation, much less remedies for victims seeking reparations. The
majority of governments were authoritarian, fully dedicated to traditional notions
of sovereign rights, and would have opposed a legal structure that had explicit
ambitions associated with implementation of individual rights. It is here where the
emergence of transnational civil society actors changed the political equation,
creating pressures to promote degrees of implementation for human rights that
went far beyond what had been anticipated at intergovernmental levels.26

Third, since international law failed to protect the human rights of individuals as
a matter of law until after World War II, there was little pressure on national legal
procedures to do so. But in more than a half century since the adoption of the
Universal Declaration of Human Rights there has been an extraordinary set of
regional and global developments enhancing the position of the individual as the
formal holder or subject of rights.2” What is important here is less the exceptional
international initiative on behalf of the victims of human rights abuse, than the
influence on the erosion of sovereign exemptions from accountability in domestic
legal arenas.28 Here the indirect impact of the human rights movement has been
strongly felt. It includes the empowerment of civil society actors, creating intense
perceptions of injustices endured by individuals, expectations of some sort of
remedial process, and the importance of taking official steps toward corrective
justice by a government in the struggle to renew an atmosphere of political
legitimacy. This is the case with respect to its own citizens by means of a signal
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of the repudiation in the past and also to aid efforts to acquire or reacquire
legitimacy within international society.2® In effect, some of the traditional veils of
sovereignty are lifted to facilitate transition, but this is overwhelmingly disguised
directly by the adoption of a self-interested national political and moral discourse.
But what seems national, even nationalistic, is undoubtedly influenced by varying
degrees by what has been going on internationally, transnationally, and in other
kindred states. What is most evident, particularly in Latin America, which pro-
vided the main experimental frontier, was the degree to which justice for victims
was complementary to what often from the outside appeared to be a more strident
insistence, effectively promoted by civil society actors, on combating what came to
be described as ‘the culture of impunity’ toward past wrongdoing by leaders.
More properly considered, this effort to impose accountability on leaders was
integral to restoring the dignity of victims, constituting a direct repudiation of
the past, and was thus an aspect of rendering justice to the victims, however
retrospectively.3® There is also evidence of a mimetic element in which national
dialogues listen to one another, while adapting to their own particularities, build-
ing a trend that establishes a new pattern of expectations about justice in transi-
tional circumstances. Such a drive for corrective justice was tempered by resource
constraints and by the search for normalcy or social peace, tending to produce
compromise approaches, especially encouraging an approach to feasible levels of
‘satisfaction’ for victims by reliance on truth and reconciliation processes adapted
to the particularities of a given country. The end result is an acknowledgment of the
past, but without great efforts either to punish perpetrators or to compensate
victims. Symbolic forms of redress prevail, with both corrective and deterrent
goals.

Such a historical process of innovative practice is somewhat puzzling from
an interpretative perspective. Whether we call such patterns ‘law’ or ‘international
law’ is a matter of the jurisprudential outlook, either positivist or constructivist. It
is also a question of what might be called the politics and epistemology of law.
A positivist approach would not regard the existing rules of international law as
sufficiently clarifying as to permissible behavior to qualify fully as law. A construct-
ivist jurisprudence attributes to the interpreters of law, both judges and scholars, a
dynamic role in imparting authoritative meaning, and proceeds from the belief
that legal standards cannot be objectified by language and strict canons of inter-
pretation. I favor such an acknowledgment of the uncertainty of law on the books
as a means to encourage those with discretion to interpret, apply, and enforce the
law to act responsibly, which I regard as meaning that ambiguities be resolved by
opting for morally guided outcomes to decision-making. Of course, discretion is
not unlimited, but confined by rules of reason that identify the boundaries of
interpretative reasonableness and thus accord with the idea that those interpreting
the law are not free to give expression to private ideas of morality and political
prudence. Legality as a clarifying condition is left in abeyance until patterns of
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expectations are shaped by interpretative trends and practice.3! Such a prism of
evaluation would seek to relate law to widely endorsed expectations about behavior
that exist in society, but would not ‘legalize’ moral sentiments that lacked such
backing, however appealing, by pretending that these sentiments qualified as ‘law’.
From such a perspective, then, there is a greater relevance for international legal
obligations in relation to reparations practice, and wider issues of corrective or
remedial justice, than would seem to derive from a strictly positivist jurisprudence.
The normative revolution that seemed to get underway in the 1990s had a law-
making potential if expectations of legality are created by influential institutional
and societal actors. Such expectations would acknowledge as valid specific claims
and demands for justice, and thereby set precedents that shape perceptions as to
the evolving character of ‘the law’. If victims’ rights become established legally,
expectations of participants alter in circumstances of future victimization.

4. SOME LiIMITING CONDITIONS

Reparations, if conceived as central to corrective justice, pose difficulties from the
perspective of international law, but these are encountered in analogous form in
transitional justice settings. Even more than efforts to impose individual account-
ability, a reliance on reparations, especially as a means to address the various
dimensions of harm endured by victims, is inevitably to be context-driven.32
And because context is so decisive, the guidance functions of international law
tend to be minimal beyond affirming the existence of an underlying obligation as a
generality. As the 2004 Advisory Opinion on the legal status of the Israeli security
wall clearly reaffirmed, there does exist in international law a well-established
entitlement for the victim of legal wrongs to appropriate reparations. But between
the affirmation of the legal right/duty and its satisfaction there exists a huge
contextual gap. In this instance, Israel, backed by the US government, immediately
repudiated the World Court decision, and the prospects of compliance are nil. The
international legal standard is authoritative and context-free, but its implementa-
tion is context-dependent.

Several dimensions of this unavoidable contextuality can be identified, but such
a reality also pertains at least as much to reparations within national settings, where
a wide measure of prosecutorial discretion has been an attribute of efforts to bring
justice to perpetrators and victims in transitional situations. So what is set forth as
applicable in international contexts is also relevant with some adjustments to
national contexts.
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Unevenness of Material circumstances

To the extent that reparations attempt to compensate victims for losses endured,
some assessment of an ability to pay needs to be made. This assessment should take
account, as well, of the extent of victimization, and whether certain forms of
vicitimization need to be excluded from the reparations program. But in the end,
the question of fiscal capabilities at the disposal of the perpetrators, or their
successors, is crucial. Of course, this is true, as well, for prosecutorial efforts to
impose accountability on perpetrators, which also reflects the unevenness of
national capacities to sustain the ‘shock’ of prosecutions. Iraq after the Gulf War,
with extensive oil revenues, and South Africa, with an impoverished population,
are at opposite ends of the spectrum in two respects: Iraq was an instance of
reparations doubling as sanctions, whereas in South Africa any attempt to provide
monetary reparations would involve a massive diversion from the priorities of the
new leadership to promote economic growth and address the challenge of massive
poverty.

The case of South Africa is significant for this inquiry.3* The new political order
had repudiated its criminal past mainly by way of a truth and reconciliation
process. It was deeply committed to the improvement of the material circumstan-
ces of an extremely poor majority black population. Of course, the new leadership
could have taken greater account of the high degree of victimization, as well as the
unjust enrichment of the white minority, by combining constitutionalism with a
program for the redistribution of wealth based on past injustice. To have done so,
however, would likely have doomed the political miracle of a bloodless transition
from apartheid, and might have led to prolonged civil strife. The role of reparations
in transitions to democracy is especially complicated, taking into consideration the
entrenched interests of those associated to varying degrees with the old order,
seeking to avoid overtaxing available capabilities to ensure the success of the newly
emerging order, and yet providing some needs-based relief to those who suffered
incapacitating harms due to prior wrongdoing. As well, in the setting of many
African countries that are extremely poor, it seems unrealistic because of resource
constraints to impose corrective burdens of a monetary character.3* This is espe-
cially so for national settings where prolonged civil strife has victimized many, if
not all, living in the society; many severely, if massive atrocities were committed on
a large scale. Normally more appropriate would be symbolic measures of acknow-
ledgment (via truth and reconciliation) along with a needs-based conception of
reparations that tries, at least, to enable those who have been disabled, or find
themselves in acutely vulnerable circumstances, to be given the means by which to
restore a modicum of dignity to their lives.35
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Remoteness in Time

Because some claims for redress of grievances arise from events that seem in the
remote past, and their redress is of a magnitude that would be disruptive to present
social and economic arrangements, there is a vigorous resistance to material forms
of compensation.?¢ It is partly a matter of responsibility, the unwillingness of most
members of a present generation to believe that they owe obligations to the
ancestors of claimants. It is partly a matter of changed mores, a sense that ‘injustice’
needs to be measured within the historical setting of the contested behavior. It is
partly a matter of scale and impact, the realization that restoring the rights of
victims would be enormously expensive and subversive of currently vested prop-
erty interests. And it is partly a refusal to treat those in the present as truly
vicitimized by occurrences that took place long ago. The reality is complicated,
as old wounds often have not healed despite the passage of many generations.

At the same time, remoteness has not altogether stymied efforts to obtain redress
in the form of reparations under certain conditions. The exemplary case is the
pursuit of Swiss bank deposits by Holocaust survivors and their heirs, as well as
claims on behalf of those who had been compelled to do forced labor in Nazi times.
Swiss banks agreed to pay survivors $1.25 billion, and the German government
agreed to pay compensation for slave labor.37 Related efforts produced agreements
with France to compensate for stolen assets during the Vichy period, ‘truth’ com-
missions have been set up in as many as twenty-three countries that are continuing
to assess claims relating to looted works of art and unpaid insurance proceeds owed
to relatives of Holocaust victims. At the same time, beneficiaries are disappointed by
the level of compensation received, and more than this, distressed by the monetiza-
tion of their suffering that can never be compensated. When one survivor of
Auschwitz, Roman Kent, was asked whether he was happy about the results, his
reply was typical: “Why did it take the German nation 60 years to engage the morals
of the most brutal form of death, death through work?’38 The pursuit of these claims
on behalf of Holocaust victims has produced mixed assessments from observers, but
the main relevant point is that the process has been primarily driven by moral and
political pressures, with law playing a facilitative role, although lawyers have played a
rather controversial role by siphoning off a considerable proportion of negotiated
settlements as legal fees.?® In a technical sense, the recovery of wrongfully taken
property is an instance of reparations, but in its more unusual mode of restitution
rather than as a means of providing compensation for injuries sustained.

In some respects, the relative success of Holocaust claimants has stimulated
other categories of remote victims to be more assertive about seeking redress,
although not necessarily in the form of reparations. To begin with, Asian victims
of imperial Japan mounted pressures on behalf of survivors who had been engaged
in forced labor, as did representatives of ‘comfort women’. Asian claimants were
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able to take advantage of national laws in the USA that had been drafted in
response to pressures associated with the Holocaust, although in the end were
unable to proceed as potential claims had been waived in the peace treaty con-
cluded with Japan, an exemption from responsibility that the US State Department
continues to support in litigation brought before American courts. Note here that
the obligations to compensate written into American law do not pretend to be
‘international legal obligations’, but are instances of discretionary national legisla-
tion that results from moral appeals and political leverage.

Yet remoteness has not inhibited certain categories of claims for reparative
justice, especially those associated with indigenous peoples and the institutions
of slavery and slave trading. These claims, building credibility in the wake of efforts
on behalf of Holocaust survivors, gained unprecedented visibility in the atmos-
phere of the 1990s.40 To the extent that symbolic reparations were pursued there
were positive results in the form of acknowledgments, apologies, and media
attentions to past injustices.

Remoteness definitely limited the capacity of such claimants to implement the
very broad legal imperative to give victims remedies for harms endured, but it did
not formally preclude relief. There was no statute of limitations applicable to bar
claims. Those with limited claims and a small constituency, most notably Japanese-
Americans who had suffered enforced detention in World War 11, were recipients of
nominal compensation payments.4! These payments were important to the victims
as much, if not more so, as acknowledgments of past injustice, that is, as symbolic
reparations in the sense of acknowledgment and apology even though a nominal
payment was involved. In contrast, descendants of slaves, although receiving some
satisfaction, including a legal affirmation in authoritative global settings that
slavery constituted a crime against humanity, have not been able to gain satisfac-
tion in the form of compensation.#2 Unlike the case of Japanese-Americans where
compensation was not a huge financial tax on the present and unlike Holocaust
survivors who had formal American pressures behind them (which appeared to
push the Swiss banks and others into accommodating gestures), indigenous
peoples and descendants of slaves found themselves without political leverage,
despite generating significant moral pressures arising from the documentation of
horrendous past atrocities. Beyond this, redress in these latter instances would have
been economically and politically disruptive, imposing a major and politically
unacceptable burden on present public revenue flows.

Absence of Individuation

The magnitude of the harm done, especially when directed at a large class of
victims, makes it impractical to evaluate individual claims on a case-by-case
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basis in most instances, and therefore is not consistent with the international law
approach based on the individual that is embedded in human rights.#3 It has been
historically possible under certain circumstances to create claims commissions to
deal with efforts to achieve restitution of property and compensation arrange-
ments, as was done in relation to the Iranian Revolution and the first Gulf War. In
both instances, there were large pools of resources available that belonged to the
accused governments, as well as antagonistic international attitudes toward the
government that was being charged with improper taking of private property
rights. And redress for claimants did not impose any burdens on the states that
established the reparations mechanism, which distinguishes the situation from
those where payment of reparations would be imposed from within. That is, the
geopolitical climate was supportive of efforts to implement reparations on an
individuated basis in Iran and Iraq. But these instances are the exception rather
than the rule. No such redress occurs when the accused government is victorious or
beyond the reach of the international community, as has been the case in relation
to the USA, considering the wrongs associated with its conduct of wars in Vietnam,
Panama, Afghanistan, and Iraq in the course of the last forty years, as well as in
relation to both world wars of the twentieth century.

More common are those many circumstances in a wide range of countries
where an oppressive past has been finally repudiated by a new political leadership,
but not necessarily in a conclusive fashion. Beyond this, there are neither the
administrative nor financial capabilities to process claims on an individual basis,
particularly if the abuses do not involve property rights that can be established by
the claimants. In such circumstances, the dynamic of redress has tended to
emphasize accountability for the main perpetrators of atrocities and a collective
truth-telling procedure for the community of victims, especially reliance on truth
and reconciliation commissions.** Reparations are certainly not excluded, but
they have not been consistently part of the process, and rarely reach the majority
of victims except in pitifully small amounts. In Latin America several countries
have implemented significant reparations programs, including Argentina, Chile,
and Brazil, others have made efforts that are more than token. Reparations have
received less attention than efforts at criminalizing the perpetrators of gross
wrongs, but have been at least as significant an aspect of attempts at overall
rectification.

Generality of Obligation

Any attempt to evolve a law-centered approach to reparations must accept the
frequent inability to specify the level of responsibility with the kind of precision
that makes it more likely that equal circumstances will be treated equally. Of
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course, this difficulty with reparations should not be exaggerated, and it should be
appreciated that the more demanding rules of evidence and standards of persua-
sion that apply to criminal prosecution make problems of ascertaining responsi-
bility and entitlement with respect to reparations somewhat manageable. The
provision of reparations, however constructed, usually must depend in the end
on a rule of reason, which accords those who administer the program, whether
judicially or administratively, wide discretionary authority. Only where the idea of
full compensation for losses is sustained, as in Kuwait after the Gulf War, is there
operational guidance for those making decisions. Or where uniform payments are
decreed, which overlook the unevenness of harm sustained, as with compensation
accorded to Japanese-Americans detained during World War II, is specificity
attained. In other settings, the legal mandate to award reparations operates in a
manner similar to other areas of the law where the specific and the general are only
loosely connected, as when such standards as ‘due process’ or ‘the reasonable
person’ are used to judge legal responsibility in particular circumstances. Where
the number of claimants is very large, there is a greater disposition to rely on
administrative procedures that compensate victims by category of harm, and
usually with no pretension that the level of reparations corresponds to the level
of harm. Again, the human rights approach based on individual rights challenges
this flexibility.

Extreme Selectivity

To the extent that reparation claims are given support in national legal systems,
there are present critical geopolitical factors that inhibit any kind of standardiza-
tion of treatment. It is one thing to initiate litigation to give some remedial relief
to Holocaust victims, but it would be inconceivable that comparable relief, even of
a symbolic character, were to be accorded to Indochinese victims of the Vietnam
War or to Palestinian victims of Israeli abuses of international human rights and
international humanitarian law during the period of extended occupation of the
West Bank and Gaza. The victims require political leverage, and the target of
remedial abuse must be discredited or defeated for such remedies to exist. When-
ever geopolitical factors become relevant to the application of legal standards, the
issue of legitimacy casts a shadow over discussions of legality, especially because
selective implementation means that equals cannot be and are not treated as equals.
Should such a realization be allowed to taint those applications of law that can be
explained by reference to geopolitical patterns of influence?45
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5. WHAT INTERNATIONAL LAw CAN Do

So far the emphasis has been placed on the limitations of international law in
relation to the imposition of obligations to provide reparations to victims of past
injustices and deprivations of rights, especially in the setting of transitions to
democracy. But international law also has contributed to a generalized atmosphere
of support, a reparations ethos, for compensating victims as part of its overall
dedication to global justice and the enforcement of claims, and thus lends support
to the domestic willingness to provide reparations when contextual factors are
favorable. Beyond this, international law is part of the normative context, giving a
higher level of credence to victims and their supporters who insist on reparations as
part of a new political regime of ‘fairness’ Such a change in the climate of
credibility with respect to claims of reparations for past wrongs is perhaps most
evident in the greater seriousness accorded to the grievances associated with the
descendants of slaves and the representatives of indigenous peoples. These claims
had previously been hardly ever mentioned in influential settings, being treated as
too frivolous to warrant attention, much less action.

International law also helps by clarifying those forms of governmental abuse that
constitute international crimes, and therefore cannot be shielded from legal ac-
countability.4¢ Certainly, the establishment of the International Criminal Court
(ICC) is a step in the direction of accountability for perpetrators, and by its
provisions of funds for reparations of victims, there is an agreed-upon framework
that should exert an indirect influence upon those transitions to democracy that
occur against an established background of gross abuse and international crimin-
ality. That is, by linking accountability for perpetrators to compensation for
victims there is encoded in international law a conception of fairness and rectifi-
cation of past harm that includes victims.#7 This is a major conceptual step
forward, with policy consequences, although disappointments also arise to the
extent that compensatory steps are either trivial in relation to the quantum of harm
endured or are never implemented beyond nominal awards.*8 Perhaps the most
important impact of this level of generalized obligation is to influence the approach
of national legal systems, which in any event have the most opportunity to actualize
international standards, including those associated with human rights, in relation
to the persons who endured the wrongs or their representatives. To the extent that
national programs of reparations are enacted, there are expectations generated that
a transition to democracy is incomplete if it does not include efforts to address as
well as possible, given contextual constraints, the harms endured by victims of a
prior oppressive regime. At the same time, there exists a margin of appreciation
that allows a given national government a wide range of discretion in determining
what it is reasonable to appropriate for the satisfaction of past claimants.
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To the extent corrective justice is taken into account, then the pressure to
overcome the culture of impunity relating to transitions to democracy is of at
least symbolic benefit to the victims, as well as to their families and friends. The
difficulties of providing material compensation are offset to some extent by
publicly and officially acknowledging past abuses, documenting the record of
wrongdoing associated with a prior regime, discrediting perpetrators while ex-
pressing solidarity with a community of victims, issuing apologies, and challenging
self-serving grants of amnesty. In this process, not only is the harm to those most
victimized repudiated as wrong, but the general public is educated about the limits
on permissible behavior by governments.

Given the degree to which transitions to democracy are carried on within
national legal frameworks, where the contours of arrangements are determined
exclusively by reference to domestic law, the role of international law is inherently
limited. Of course, to the extent that international human rights and criminal law
are internalized, they push the national approach, in circumstances of transitional
justice, in the direction of providing just compensation’ for victims as determined
contextually. Beyond this, international law could impose obligations on states
and other actors to provide financial capabilities via the ICC, and elsewhere, to
enable those countries with limited resources and very widespread claims of
victimization to receive special credits and loans for the purpose of satisfying
certain categories of victimization. Whether such an undertaking could fit
within the mandate of existing international financial institutions such as the
World Bank or IMF is doubtful, but a special commission could be created within
the UN system to receive voluntary contributions earmarked for such purposes.
The record to date is not encouraging if the UN Voluntary Fund for Victims of
Torture established by GA Res. 36/151 on December 16, 1981, is taken as indicative.
The Fund receives contributions from governments, nongovernmental organiza-
tions, and individuals, but has managed to raise only $54 million during its entire
course since coming into existence in 1983. Another possibility, undoubtedly
remote, would be to affix a “Tobin Tax’ on international currency transactions or
on activities that pollute the commons, such as commercial jet international
travel, thereby providing a pool of funds to be used to bolster the capabilities to
realize the goals of corrective justice in transitional societies and other circumstan-
ces where international victimization has occurred. This kind of mechanism
could also be used to address categories of claimants on a group basis, thereby
circumventing the extraordinary bureaucratic burdens associated with judicial and
administrative approaches that are based on assessing the merits of individualized
claims.
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Carrillo (Chapter 14, this volume).
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the most comprehensive overview see McDougal and Lasswell, Jurisprudence for a Free
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See the study of South African reparations by Colvin (Chapter 5, this volume).

For one such example, see the study of reparations in Malawi by Cammack (Chapter 6,
this volume).
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victim as an autonomous subject entitled to compensation, at least to the extent
otherwise feasible.

The issue of intertemporality is carefully considered by du Plessis, op. cit., in relation to
efforts to obtain reparations on behalf of descendants of slaves. Interesting issues are
posed as to the nature of victimization, and whether the grant of reparations, even in
symbolic amounts, would not heal the inherited wounds of slavery and past forms of
racial persecution and discrimination.

See study by Authers (Chapter 11, this volume).

Quoted in ‘Satisfaction not Guaranteed’, a review of books on the Holocaust dynamic
by John Authers, Financial Times, August 23, 2003.

Among the treatments of this process see Stuart Eizenstat, Immperfect Justice (New York:
Public Affairs Press, 2003); Michael Bazyler, Holocaust Justice (New York: New York
University Press, 2003); and for a skeptical account see Norman Finkelstein, The
Holocaust Industry (London: Verso, 2000).

These claims categories are included in Barkan, op. cit., and du Plessis, op. cit.; see also
Falk, ‘Reviving the 1990s Trend toward Transnational Justice’, op. cit.
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See study on reparations for Japanese-Americans by Yamamoto and Ebesugawa (Chap-
ter 7, this volume).

For instance, in the declaration adopted at the 2001 Durban UN Conference on Racism
and Development. It is notable that the US government withdrew its delegation from
the conference, partly to protest criticism of Israel and partly because of reparation
claims advanced in relation to the condemnation of slavery. On this issue generally see
du Plessis, op. cit., for extensive treatment.

de Greiff spells out the possible consequences of a case-by-case approach (Chapter 12,
this volume).

For an admirable overview see Priscilla B. Hayner, Unspeakable Truths: Confronting
State Terror and Atrocity (New York: Routledge, 2001).

It should be noted that this same selectivity applies in many crucial areas of inter-
national law, including that of humanitarian intervention, regulation of nonprolifera-
tion of weaponry of mass destruction, and enforcement of UN Security Council
resolutions. It is an aspect of the balancing act that conjoins law and power within
any social order, but its influence is more salient and pronounced in relation to global
policy concerns.

See a useful overview in Geoffrey Robertson, Crimes Against Humanity: The Struggle for
Global Justice (New York: Norton, 1999).

For an analysis of reparations and the ICC see Pablo de Greiff and Marieke Wierda,
“The Trust Fund for Victims of the International Criminal Court: Between Possibilities
and Constraints) in Out of the Ashes: Reparation for Victims of Gross and Systematic
Human Rights Violations, Marc Bossuyt, Paul Lemmens, Koen de Feyter, and Stephan
Parmentier, eds. (Antwerp: Intersentia, 2005).

Such nominal forms of satisfaction can be worse than nothing to the extent that the
claimant continues to feel the anguish associated with harm while the impression is
spread that reparative justice has been rendered, setting the stage for reconciliation.
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Abstract

This article discusses the Court’s treatment of evidence and the burden of proof with emphasis on recent
cases involving armed conflict, genocide and violations of human rights. The article frames the discussion
by examining the Court’s powers within its Statute and Rules and asks whether the Court is making
adequare use of those powers. The article evaluates the Court’s use of its fact-finding powers in relation
to the following matters: the standard and burden of proof, the drawing of inferences and the use of
secondary evidence, the treatment of facts derived from U.N. Reports, the reliance on outside commis-
sions and fact-finding bodies for gathering evidence, and finally, the treatment of evidence based on the
decisions of other international courts.

Keywords
Burden of proof; confidentiality; Congo v. Uganda; Corfu Channel; evidence; Genocide case; inferences;
Nicaragua case; Oil Platforms case; public knowledge

I. Introduction

According to Highet, “[t]he Court’s power to make factual determinations is not
merely derivative from its powers: it is a basic part of the original purpose for an
international court.”

Certain authors have noted, however, that the International Court of Justice

(hereinafter “the Court” or “the ICJ”) is poorly equipped for handling complex

* Ruth Teitelbaum is currently serving as an Associate Legal Officer at the International Court of
Justice. This article was written in her personal capacity only. She was not assigned to or involved in any
of the cases discussed in the article. The author wishes to thank Judge Buergenthal for his encouragement
and for his thoughts on how to approach the topic of fact-finding. The author also wishes to thank John
Crook for his helpful comments on an earlier draft of this arricle.

" See Keith Highet, “Evidence, The Courr, and the Nicaragua Case, 81 American Journal of International
Law (1987), 6. Highet refers to Article 36(2) of the Court’s Stature.

The full text of Article 36(2) reads as follows:

Article 36
1. The jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially
provided for in the Charter of the United Nations or in treaties and conventions in force.
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facts.” In particular, some have indicated that the Court is not well suited for
handling complex cases involving armed conflicts and human rights violations.?
Given the increase in the number of such complex cases in recent years, the
following questions merit consideration: (1) is the Court, due to the limitations
of its Statute and Rules, unable to meet the fact-finding demands of those cases,
and (2) are the Court’s fact-finding shortcomings due to the Court’s own reti-
cence to take advantage of the tools already available to it under its current legal
framework. In light of these general questions, this article will examine certain
issues that have arisen in the context of IC] fact-finding, with emphasis on some
of the Court’s recent activity, including the case concerning Oil Platforms (Islamic
Republic of Iran v. United States of America) (“the Oil Platforms”)," the case
concerning Armed Activities on the Territory of the Congo (Democratic Republic of
the Congo v. Uganda)® (“the Congo v. Uganda case”), and the case concerning the

2. The states parties to the present Statute may at any time declare that they recognize as compulsory
ipso facto and without special agreement, in relation to any other state accepting the same obliga-
tion, the jurisdiction of the Court in all legal disputes concerning:

a. the interpretarion of a treary;

b. any question of international law;

C. the existence of any fact which, if established, would constitute a breach of an international obligation;
d. the nature or extent of the reparation to be made for the breach of an international obligation.

The Statute and Rules of Court may be found in 1.C.J. Acts and Documents No. 5. The Court’s Starute
and other basic documents are also available on its web site at <htep://www.icj-cij.org/icjwww/ibasic-
documents.htm>.

? See Stephen M. Schwebel, “Three Cases of Fact-Finding by the International Court of Justice,”
Fact-Finding Before International Tribunals,” Edited by Richard B. Lillich (1991), 2. See also Thomas M.
Franck, “Fact-Finding in the I.C.].,” also in Fact-Finding Before International Tribunals, 21.

The Court’s treatment of facts was also discussed recently by John Crook during an American Society of
International Law (ASIL) Briefing held at Tillar House, “The Case Concerning Armed Activities on the
Territory of the Congo (Democratic Republic of the Congo v. Uganda) and Its Implications for the Rules
on the Use of Force”, 13 March 2006.

¥ According to Professor Hurst Hannum:

“...there is an element of timeliness in most human rights work that is more crucial than that pres-
ent in situations where monetary compensation is the primary issue. Without underestimaring the
impact of, e.g. nationalizations or the extension of fishing zones on individual companies or even
the economy of an entire society, the deliberate (not to say lethargic) pace of international tribunals
such as the International Courr of Justice or the Iran-United States Claims Tribunal is not well-
suited to the resolution of issues involving, e.g., on-going rorture, repression of polirical opposition,
killings, and arbitrary detention.”

See Hurst Hannum, “Fact-Finding by Nongovernmental Human Rights Organizations,” Fact-Finding
Before International Tribunals, Lillich, supra at 294.

Y Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment of 6 November 2003, I.C.J.
Reports 2003. The judgment, oral and written pleadings are available on the Court’s web site at <heep://
www.icj-cij.org/icjwww/idecisions.htm>.

% Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment of
19 December 2005. The judgment, written and oral pleadings are a vailable on the Court’s web site at
<hup:/Iwww.icj-cij.orglicjwww/idecisions.htm>.
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Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) (the “Genocide” case).®

II. Control over the Fact-Finding Process

That it is for the party asserting a fact to discharge the burden of proof is a
principle generally applied by the IC] in addition to other international courts
and tribunals.” The Court made clear in the Genocide judgment that the burden
was on Bosnia and Herzegovina to establish the facts that it had claimed.? While
the burden of proof clearly falls on the party alleging a fact, the question of who
drives the fact-Ainding process at the IC], the parties or the Court, does not always
have such a straightforward answer. '

The rules governing burden of proof at the Court may be said to resemble those
of a civil law court more closely than a common law court.” The French Civil
Code," for example, provides in Article 10 that “[tJhe judge has the authority to

6 Appﬁmriorx af the Convention on the Prevention and Punishment af the Crime qf Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007. The judgment, written and oral
pleadings are available on the Court’s web site at <htep://www.icj-cij.org/icjwww/ idecisions.htm>.

7 See Mojtaba Kazazi, Burden of Proof and Related Issues: A Study on Evidence Before International
Tribunals, Volume I, Studies and Materials on the Settlement af International Disputes, Series Editor, Peter
Malanczuk, University of Amsterdam (1996), p. 54.

See also, Durward V. Sandifer, Evidence before International Tribunals (rev. ed. 1975) 95-175.

® See the Genocide judgment, supra note 6, para. 204, citing Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America), Jurisdiction of the Court and Admissibility of the
Application, 26 November 2004, I.C.J. Reports 1984, p. 437, para. 101. The judgment, written and oral
pleadings are available on the Court’s web site at <http://www.icj-cij.org/icjwww/idecisions.htm>.

? See Keith Highet, supra, note 1, at 6: “Indeed, the Court has long operated with a careful respect for
the onus probandi of the Roman and civil law systems. The basic rule is one of practicality.”

Lalive has also observed that “the almost total absence of restrictions relative to the admissibility of evidence
more nearly approaches the continental than the Anglo-American system. In this regard, the practice of the
Court shows that even the absence of relevance is not a sufficient reason, as a general rule, for its rejection.”
Pierre Lalive, “Quelques Remarques sur la Preuve devant la Cour Permanente et la Cour Internationale
de Justice” 7 Annuaire Suisse de Droit International 77, 102 (1950), cited in (and translated by Sandifer,
supra note 7).

19 See Christian Dodd, The French Code of Civil Procedure in English (2004). The French Civil Code is
accessible in French and in English translation on the internet at <htep://195.83.177.9/code/liste. phtml
lang=uk&c=398&r=7079>.

Article 9 Each party must prove, according to the law, the facts necessary for the success of his claim.
Article 10 The judge has the authority to order sua sponte any legally appropriate investigation
measures.

Article 11 The parties are held ro cooperate for the implementation of the investigation measures, even
if the judge notes the consequences of abstention or refusal to do so. Where a party holds evidence
material, the judge may, upon the petition of the other party, order him to produce it, where necessary
under a periodic penalty payment. He may, upon the petition by one of the parties, request or order,
where necessary under the same penalty, the production of all documents held by third parties where
there is no legitimate impediment to doing so.

See also, Claude Giverdon, “The Problem of Proof in French Law,” 31 Tl L. Rev., 2, 45, cited in
Sandifer, supra note 7 at 142 and 155.
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order sua sponte any legally appropriate investigation measures.” While a party
must prove the necessary facts in order to succeed on its legal claim, the judge
may seek a document from a party when the document that the party is holding
is deemed material in the case. Unlike a common law system which allows for
discovery procedures that are very much in the hands of the parties, a civil law
system places the judge at the center of the fact-finding process, allowing the
judge to demand from the parties whatever evidence he deems relevant."

Like a civil law court, the IC]J has the authority to seek evidence from the par-
ties. The Court may call upon a party to produce evidence pursuant to Article 49
of its Statute. The Court may, in accordance with Article 62(2) and 68 of the
Rules of Court, call witnesses, however it has not yet made use of this power.'? It
may entrust an independent body or commission with “the task of carrying out
an enquiry or giving an expert opinion” in accordance with Article 50 of its Stat-
ute."” In addition, the Court, in accordance with Article 62 of its Rules, may “ar
any time call upon the parties to produce such evidence or to give such explana-
tions as the Court may consider to be necessary for the elucidation of any aspect
of the matters in issue, or may itself seek other information for this purpose.”
Article 49 of the Statute and Article 62 of the Rules of Court equip the Court
with powerful tools for collecting evidence, ones that could be used art any time,
whether during the written stage of the proceedings, during the oral proceedings,
or even during deliberations if the Court so wishes. In contrast, however, to civil
law judges who take on an active role in the fact-finding process and seek
evidence from the parties when necessary,' the Court, while equipped with the

" See Stephen N. Subrin, “Discovery in Global Perspective: Are We Nuts?” 52 DePaul L. Rev. 299
(2002-2003)

!9 See Shabuai Rosenne, The Law and Practice of the International Court 1920-2005, Fourth Edition,
Volume I11, Procedure (2006), 1320-1332.

'3 As noted by Rosenne, supra, the Permanent Court of International Justice appointed a committee of
experts in the Chorzdw Factory case, series A 17 (1928) 99; A 18 (1929) 14. The International Court of
Justice appointed experts in the Corfu Channel (Merits) case, 124, 132 (Annex 1), 142 (Annex 2). It has also
hired cartographers and other experts in several delimiration cases, including the Gulf of Maine case. See also,
Sir Robert Jennings, International Lawyers and the Progressive Development of International Law, Theory of
International Law at the Threshold of the 215t Century: Essays in honour of Krzystof Skubiszewski 416 (1996).
In the Nicaragua case, the Court declined to make use of its power to entrust a commission under Article
50 of its Statute, noting that “[i]n the present case, however, the Court felt it was unlikely that an enquiry
of this kind would be practical or desirable, particularly since such a body, if it was properly to perform
its task, might have found it necessary to go not only to the applicant Starte, bur also to several other
neighbouring countries, and even ro the respondent State, which had refused to appear before the Court.”
Milizary and Paramilitary Activities in and Against Nicaragua, (Nicaragua v. United States), Merits, (Judg-
ment of 27 fune 1986), IC] Rep. 14, para. 61.

19 See Craig P Wagnild, “Civil Law Discovery in Japan: A Comparison of Japanese and U.S. Methods
of Evidence Collection in Civil Litigation,” Asian-Pacific Law dFPoI;'zy Journal: Vol. 3 Issue 1 (Winter
2002) 1, 4.

“Authority and control over the gathering of evidentiary facts is vested in the court, with the judge
assuming the primary responsibility for taking and receiving evidence. Japanese attorneys have no
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power and tools similar to those of civil law judges, has generally refrained from
seeking information beyond that which the parties have presented during the
written and oral phases."

In addition, the Court has tended to refrain from providing guidance to the
parties concerning evidence prior to the rendering of decisions. Whereas in a
common law system such as the United States, discovery procedures may be con-
sidered “fishing expeditions”, the opposite extreme may be said to be occurring at
the ICJ, namely, counsel tend to throw in thousands of pages of annexes in their
written pleadings, not knowing how the fifteen Members of the Court will sort
through it, and simply hoping for the best. The Court has recognized this ten-
dency and has called for some restraint in this regard, having made its Practice
Directions available on the Court’s web site. Practice Directions II and III provide
the following:

Practice Direction IT

Each of the parties is, in drawing up its written pleadings, to bear in mind
the fact that these pleadings are intended not only to reply to the submis-
sions and arguments of the other party, but also, and above all, to present
clearly the submissions and arguments of the party which is filing the pro-
ceedings. In the light of this, at the conclusion of the written pleadings of
each party, there is to appear a short summary of its reasoning,

Practice Direction 111

The Court has noticed an excessive tendency towards the proliferation and
protraction of annexes to written pleadings. It strongly urges parties to
append to their pleadings only strictly selected documents.

While the Court has asked the parties to exercise restraint in submitting volumi-
nous annexes, the Court’s failure to give some guidance to the parties in terms
of the burden of proof required, prior to the rendering of its decisions, may con-
tribute to the excessive annexes and lack of focus in the written pleadings on the
part of counsel.

real power to compel the production of evidence or to elicit restimony from either adverse or third
parties, and must therefore rely on voluntary cooperation or seek intervention by the court. This is
in stark contrast to U.S. discovery, which is conducted mostly by the parries themselves only wich
minimal court supervision.”
") In the Corfu Channel case, the Court, finding that the first report submitted by the experts in the
case had not been entirely conclusive, by a decision of 17 January 1949, asked the experts o go to
Saranda and to verify, complete and if necessary, modify their answers. Corfi Channel (United Kingdom v.
Albania), Judgment of 9 April 1949, 1949 ICJ Rep. 4, para. 21. Also available on the Court’s web site at
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III. Standard of Proof'®

The Court’s determination of the standard of proof may be said to be made on an
ad hoc basis, and is only revealed at the end of the process when the Court delivers
its judgment.'” While the Court’s Statute in Article 36(2)(c) clearly sets forth the
Court’s power to determine “the existence of any fact which, if established, would
constitute a breach of an international obligation”, nowhere do the Court’s Statute
or Rules set forth a standard for the probative value or sufficiency of evidence,
nor does a prima facie case need to be made in each instance to for a party’s
allegarions.® This is in contrast, for example, with the United Nations Truth and
Reconciliation Commission, the mandate of which included different categories
of standards of proof, namely, overwhelming evidence, substantial evidence and
sufficient evidence."

The Court’s Statute and Rules do not state which types of evidence the Court
will weigh more favorably, or what level of proof a party needs to meet in order
to succeed on a claim; rather, the Court will apply its discretion and weigh the
evidence according to the nature of the claims. According to Rosenne:

[t]he probative value of the evidence depends upon the question at issue, and is determined by
the substantive rules of international law through the application of which the Court will reach its
decision.™

Rosenne notes that allowing the probative value of the evidence to turn on the
g P
question at issue, as determined by the substantive rules of international law, may

<htep:/fwww.icj-cij.orgliciwww/idecisions.htm>. See also A Dialogue at the Court, Proceedings of the ICJ/
UNITAR Colloguium held on the occasion of the Sixtieth Anniversary of the International Courr of Justice,
April 1996, 30.

'® For a general discussion of burden of proof in international dispute settlement, see Joseph C. Witen-
berg, La théorie des preuves devant les jurisdictions internationales, Recueil des Cours, Paris, 1936, 11, 5-102,
followed by Joseph C. Witenberg (1951), Onus probandi devant des jurisdictions arbitrales, 55 Rev. Gén. de
Draoit Intl Public 321. See also, D. Sandifer, supra note 7, 464 (rev. ed. 1975), 123-175.

' Amerasinghe has noted that in regard to legal presumptions, “[t]he effect of a legal presumption on
the burden of proof is not easily described. International tribunals do not usually reveal their decisions on
facts before the end of the proceedings. This is a stage in the proceedings at which the party against whom
the existence of a fact is presumed has no further opportunity to produce evidence to prove the contrary.”
C.E. Amerasinghe, “Presumptions and Inferences in Evidence in International Litigation,” 3 Law and
Practice of International Courts and Tribunals 395, 401 (2004).

'8 As noted by Highet, supra, note 1, at 6: “The basic rule of thumb is that the Court is always free to draw
its own conclusions: sometimes ignoring the factual assertions completely, sometimes finding that a point
is made or established by default; sometimes seeking new evidence; sometimes accepting and excluding
evidence from consideration. /¢ is erroneous to view the Courts procedure as requiring that a prima facie case
be made out in each instance by the presentation of testimony, as in municipal criminal or civil proceedings.”
19 See Report of the Commission on the Truth for El Salvador: From Madness to Hope, U.N. Doc. §/25500,
Annexed (1993) English version). See also, Thomas Buergenthal, “The United Nations Truth Commission
for El Salvador,” 27 Vanderbilt Journal of Transnational Law 497, 512 (1994).

" Shabrai Rosenne, The Law and Practice of the International Court 580 (1965), at 582.
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appear circular, but he observes that it is “a reasonable interpretation of the crite-
rion of relevance.””! What happens, however, when the Court must first establish
the existence of a fact, then determine whether that fact is relevant in respect of
the substantive international legal obligations??? The Court faces more cases in
which it must noc only determine the relevancy of certain facts, but must first
establish which facts occurred. As noted in the Genocide judgment:

When turning to the facts of the dispute, the Court must note that many allegations of fact made
by the Applicant are disputed by the Respondent. That is so notwithstanding increasing agreement
between the Parties on certain matters through the course of the proceedings. The disputes relate
to issues about the facts, for instance the number of rapes committed by Serbs against Bosnian
Muslims, and the day-to-day relationships berween the authorities in Belgrade and the authoriries
in Pale, and the inferences to be drawn from, or the evaluations to be made of, facts, for instance
abour the existence or otherwise of the necessary specific intent (dolus specialis) and about the attrib-
utability of the acts of the organs of Republika Srpska and various paramilitary groups to the
Respondent. The allegations also cover a very wide range of activity affecting many communiries
and individuals over an extensive area and over a long period. They have already been the subject of
many accounts, official and non-official, by many individuals and bodies. The Parties drew on
many of those accounts in their pleadings and oral argument.”

Linking the probative value of evidence to the rules of international law, when the
facts are in dispute between the parties, may result in pre-empting the question of
whether certain events occurred by deciding that they are irrelevant as a matter of
law. Some authors have criticized the Nicaragua judgment in this regard.*

In the Oil Platforms and the Congo v. Uganda judgments, the Court applied some-

thing similar to a clear and convincing standard of proof. In the Oil Platforms

m Id.
*? The Court recognized this problem in paragraph 57 of the Nicaragua decision:

“One of the Court’s chief difficulties in the present case has been the determination of the facts
relevant to the dispute. First of all, there is marked disagreement berween the Parties not only on
the interpretation of the facts, but even on the existence or nature of ar least some of them....
[t]here is the secrecy in which some of the conduct attributed to one or other of the Parties has been
carried on. This makes it more difficult for the Courr nort only to decide on the imputability of the
facts, but also to establish what are the facts. Somerimes there is no question, in the sense thar it
does not appear to be disputed, that an act was done, but there are conflicting reports, or a lack of
evidence, as to who did it. The problem is then not the legal process of imputing the act to a par-
ticular State for the purpose Dfe.s[abhshing responsibi]ity, but the prior process of tracing material
proof of the identity of the perpetrator. The occurrences of the act itself may however have been
shrouded in secrecy. In the latter case, the Courrt has had to endeavour first to establish what acru-
ally happened, before entering on the next stage of considering whether the act (if proven) was
imputable ro the State to which it has been atrributed. Supra, note 13.
) Paragraph 202 of the Genocide judgment, supra note 6.
) Judge Schwebel has observed that the Court in the Nicaragua case, with respect to the issue of whether
Nicaragua had been providing arms and other material support to the Salvadoran insurgents “chose
to deal only with the charge of provision of arms, a choice that suited its legal conclusion that, even if
Nicaragua had supplied arms to the Salvadoran insurgency, such supply was not tantamount to an armed
artack.” See Stephen M. Schwebel, “Three Cases of Fact-Finding by the International Court of Justice,
Fact-Finding Before International Tribunals, supra note 2, 15.
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judgment, the Court found that the evidence presented by the United States in
support of its contention that Iran bore responsibility for the attack on the Sea Lle
City was insufficient. It concluded that “the burden of proof of the existence of an
armed attack by Iran on the United States, in the form of the missile attack on the
Sea Isle City, ha[d] not been discharged.”” Although the Court did not spell out
exactly what the burden of proof was for the United States to meet, it concluded
that the satellite imagery was too vague, and it appeared to have examined the
evidence against a clear and convincing standard of proof.2

In the Oil Platforms judgment, the Court described the burden of proof neces-
sary for the United States to prove that it was the subject of an armed atracked by
Iran: one of “specific intent”, plus a showing that the arrack was one of a “most
grave” form of the use of force.”’ While the Court cited the case concerning
Military and Paramilitary Activities in and against Nicaragua for “the most grave
form of the use of force” requirement, the origin of the specific intent standard
was not clear; it was mentioned neither in the Treaty of Amity, Economic Rela-
tions and Consular Rights nor in the U.N. Charter.

In the Congo v. Uganda judgment, the Court made more of an effort in terms
of specifying the burden of proof for the various claims made by the parties.?

As it has done in the past, the Court will examine the facts relevant to each of the component
elements of the claims advanced by the Parties. In so doing, it will identify the documents relied on
and make its own clear assessment of their weight, reliability and value. In accordance with its prior
practice, the Court will explain what items it should eliminate from further consideration (see
Paramilitary Activities — Nicaragua, Judgment, p. 50, para. 85, see also US Diplomatic and
Consular Staff in Tehran, Judgment IC] Reports 1980, p. 3).*

The Court considered the evidence in terms similar to that of a clear and convinc-
ing standard of proof: “[t]he Court makes no findings as to the responsibility of
each of the Parties for any violations of the Lusaka Agreement. It confines itself to
stating that it has not received convincing evidence that Ugandan forces were
present at Mobenzene, Bururu, Bomongo and Moboza in the period under con-
sideration by the Court for purposes of responding to the final submissions of
the DRC.™

The Court employed the phrase “it has not been established to its satisfaction”
when describing the evidence submitted by Congo in an attempt to prove that
Uganda participated in the attack on Kitona on 4 August 1998.%' The Court
also dismissed evidence based on the ground that it failed to be probative. For

) Para 61 of the Oil Platforms Judgment, supra note 4.

%) ]d. at para. 58.

7 Id. at para. 64.

%) See John Crook, supra note 2.

) Para. 59 of Congo v. Uganda judgment, supra note 5. See also, John Crook, supra, note 2.
%) Para. 91 of Congo v. Uganda judgment, supra note 5.

M Id. at para. 44,
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example, the Court observed that it had examined the evidence in support of
Uganda’s claim that the Sudan was supporting anti-Ugandan groups which were
based in Congo, and that the Ugandan political report of 1998, in addition to a
speech by President Museveni in 2000, could not constitute “probative evidence
of the points claimed.”? In the Congo v. Uganda case, one of the questions facing
the Court was whether Uganda occupied Congolese territory in violation of
international law. The Court began by stating that in order to determine whether
Uganda was “actually” occupying the territories in question, there had to be “suf-
ficient evidence to demonstrate that the said authority was in fact established and
exercised by the intervening State in the areas in question,” citing the Laws and
Customs of War on Land (Hague II); July 29, 1899, Article 42: “Territory is
considered occupied when it is actually placed under the authority of the hostile
army.” While the Court had at its disposal a fairly clear definition of occupation
according to jus in bello, in determining what evidence would be sufficient
to establish the exercise of authority by the intervening State, it created a more
specific requirement for the burden of proof:

In the present case the Court will need to satisfy itself that the Ugandan armed forces in the
DRC were nort only stationed in particular locations but also that they had substituted their own
authority for that of the Congolese Government. In that event, any justification given by Uganda
for its occupation would be of no relevance; nor would it be relevant whether or not Uganda had
established a structured military administration of the territory occupied. ™

The added “substitution of authority requirement” was another way of asking for
a higher standard of proof, one that went beyond a sufficient or clear and con-
vincing standard, leaning towards a beyond any doubt standard. The Court could
have stated that a claim of illegal occupation required a higher standard of proof
than other claims, such as a beyond any doubt standard. Rather, it used its cre-
ative interpretation of the legal standard and avoided drawing a clear line in
respect of the burden of proof.

In the Genocide case, the Court dedicated a significant portion of its judgment
to the burden of proof. It stated in paragraph 208 that while the Applicant argued
that the standard of proof should have been “the balance of evidence or the bal-
ance of probabilities, inasmuch as what is alleged is a breach of treaty obliga-
tions,” the Respondent contended that the standard of proof should be that “there
be no room for reasonable doubt.” The Court at times seemed to consider the
facts in terms of a clear and convincing level of proof. In paragraph 209, it notes
that “[tJhe Court has long recognized that claims against a State involving charges

) 1d. ac para. 123.

> Cired in para. 172 of Congo v. Uganda judgment, supra note 5. The Hague Convention 11 was replaced
by the 1907 Hague Convention IV, 187 CTS 227; 1 Bevans 631. (The language of Article 42 remained
the same). The text of The Hague Convention IV is available at <huep://wwwi.umn.edu/humanris/
instree/1907c.him>, and on the IRC web site at <http://www.icrc.orglengs.

¥ Supra note 5, para. 173.
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of exceptional gravity must be proved by evidence that is fully conclusive.”* At
other times, the Court applied a standard of proof closer to that which Serbia had
asked for, namely, “beyond any doubt™:

[...] There is thus little doubt that the atrocities in Srebrenica were committed, at least in part,
with the resources which the perpetrators of those acts possessed as a result of the general policy of
aid and assistance pursued towards them by the FRY. However, the sole task of the Courr is to
establish the legal responsibility of the Respondent, a responsibility which is subject to very specific
conditions. One of those conditions is not fulfilled, because it is not established beyond any doubt
in the argument between the Parties whether the authorities of the FRY supplied — and continued to
supply — the VRS leaders who decided upon and carried out those acts of genocide with their aid
and assistance, ar a time when those authorities were clearly aware that genocide was about to take
place or was under way; in other words that not only were massacres abour to be carried out or
already under way, bur that their perpetrators had the specific intent characterizing genocide,
namely, the intent to destroy, in whole or in part, a human group, as such. [emphasis added]*

In the same way that the Court devised a standard of proof in the Oil Platforms
case in respect of specific intent, and in the same way as it created a standard of
proof for illegal occupation in the Congo v. Uganda case, in the Genocide case, the
Court employed a very narrow definition of its own design, a requirement that
there be a showing, beyond any doubt, that there was a continual supply of assis-
tance. There was no legal text or jurisprudence to support the requirement that
there be, beyond any doubt, a continual supply of assistance. By creating this nar-
row definition of its own design, the Court avoided making a factual finding on
this complex matter by either calling on one of the parties to produce evidence or
by drawing inferences.

In light of these experiences, the Court might consider whether, either prior to
the submission of written pleadings, after the first round of written pleadings, or
prior to the oral hearings, it should ask the parties to meet a specific burden of
proof for certain claims. For example, in the Genocide case, the Court could have
required early on in the proceedings, that there be “overwhelming evidence” of
control on the part of the Serbian authorities.”’ Had the Court made its require-
ments for the standard of proof clear at an earlier stage in the Genocide case,
such guidance may have helped focus the parties on the core issues. In the event,
Bosnia and Herzegovina spent an enormous amount of its written and oral plead-
ings in an effort to establish patterns from which the Court could draw infer-
ences, a method which was clearly rejected by the Court.

¥ The Courrt cites the Corfu Channel case in this regard, Corfu Channel (United Kingdom v. Albania),
Judgment, 1.C.J. Reports 1949, p. 17.

39 Paragraph 422 of the Genocide judgment, supra note 6.

3 See Robert Pietrowski, “Evidence in International Arbitration,” Arbitration International, Vol. 22,
No. 3, 373, 379. Pietrowski observes thar “[a] higher standard of proof may be applied in cases involving
particularly sensitive allegations of wrongdoing such as conduct contra bonos mores.” He cites Ireland v.
United Kingdom (1978) 25 ECHR (ser. A) 65, and the Velasquez Rodriguez case, Judgment (merits),
Inter-American Court of Human Rights, Series C: Decisions and Judgments, No. 4 (1998), para. 138.
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In addicion to the possibility of the Court taking on a more active role in guid-
ing the parties prior to the rendering of its decisions, the parties, by special agree-
ment, could ask the Court to issue an order on relevancy of certain evidence and
the standard of proof required for certain allegations prior to the submission of
written pleadings.® Of course, it may not be obvious to the Court how the evi-
dence should be weighed and the burden of proof shifted until very late in the
proceedings.” However, at least by the oral pleadings stage, some guidance to the
parties in terms of evidentiary requirements would be of assistance to the parties,
who might, as a result, submit more focused pleadings.

IV. “Confidential” Documents and Inferences from Silence

One means of establishing facts that is not spelled out in the Court’s Statute or
Rules is the drawing of inferences, a tool that is generally used by all international
tribunals.® The question of whether the Court could draw inferences in view of
one party’s refusal to produce a document on confidentiality grounds occurred in
the Corfu Channel case. As noted by Rosenne, the Court, pursuant to Article 49
of its Statute, called on the British agent to produce a document concerning
admiralty orders.*' The British agent refused to produce the document on the
grounds of naval secrecy. The Court did not draw any negative inferences as a
result of this silence on the part of the British government.”? Professor Anthony

3 [t is not uncommon for arbitral tribunals to issue preliminary orders on evidence, in addition to other
matters such as disclosure of documents.

In a recent [CSID Arbitral decision Biwater Gauff (Tanzania) Ltd. v. Tanzania (Republic of), ICSID Case
No. ARB/05/22, for example, the Tribunal issued a procedural order concerning the production of
evidence. Procedural order available at <htep://www.investmentclaims.com/decisions/BiwaterProcedural
OrderNo224May2006.pdf>. An article concerning this ICSID tribunal’s recent order on transparency
may be found in this issue of the Law and Practice of International Courts and Tribunals on pp. 97-118.
For a discussion of some of the potential problems with ad hoc procedural innovacions in international
arbitration, see William W. Park, “Arbitration’s Protean Nature: The Value of Rules and the Risks of
Discretion” (The 2002 Freshfields Lecture), 19 Arbitration International 279 (2003).

* See Durward V. Sandifer, Evidence Before International Tribunals, Vol. 13, Procedural Aspects of
International Law Series (1975), 124.

0 See B. Cheng, General Principles of Law as Applied by International Courts and Tribunals (1953), 304,
cited in Pietrowski, supra note 37 at 381. See also C.E Amerasinghe, “Presumprions and Inferences
in Evidence in International Litigation,” 3 Law and Practice of International Courts and Tribunals
(2004) 395.

0 See Shabtai Rosenne, supra note 12 at 1322, See also, Anthony Carty, “The Corfu Channel Case-and
the Missing Admiralty Order,” 3 Law and Practice of International Courts and Tribunals (2004) 1. See also,
Milan Bartos, “Lintervention Yougoslave dans I'Affaire du Dérroit de Corfou,” Comunicazi e Studi
Vol. Quattordiceimo (1975), 41, 50.

42 “In accordance with Article 49 of the Statute of the Court and Article 54 of its [1946] Rules, the
Court requested the United Kingdom Agent to produce the documents referred to as XCU for the use
of the Court. Those documents were not produced, the Agent pleading naval secrecy; and the United
Kingdom witness declined ro answer questions relating to them. It is not therefore possible to know the
real content of these naval orders. The Court cannot, however, draw from this refusal to produce the
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Carty published an intriguing article in a previous issue of this journal concerning
the secret naval document which is now available in the British Nacional Archives.
He observed:

[...] The document would disclose technical informartion abour communications and especially
aerial reconnaissance. These would show a general hostile intention towards Albania, which ar least
in general terms, had been denied by the UK Representative in the Security Council.

It was brilliandy argued by the Admiralty that the Court should be left to infer British intentions
from the actions of the squadron that day. This would be safer than inviting the Court to explore
the confused and contradictory expressions of intention of various branches of the British Admin-
istration through such documents as XCU, which, in any case, could not be read on their own. The
Prime Minister accepted this advice, which judged exactly how the Court would and did ‘jump’.#?

The question of the production of confidential documents and the drawing of
inferences from the refusal to produce them also arose in the Genocide case. The
Court noted in its judgment that Bosnia and Herzegovina had requested the
Court to call upon Serbia and Montenegro to produce certain documents under
Article 49 of the Statute and Article 62, paragraph 1, of the Rules of Court.
According to paragraph 207 of the judgment, “[tJhe documents had been classi-
fied, according to the Co-Agent of the Respondent, by decision of the Council as
a military secret, and by a confidential decision of the Council of Ministers of
Serbia and Montenegro as a matter of national security interest.”* The Court
decided not to call on Serbia and Montenegro to produce the document. The
procedural history of the judgment does not indicate the reasons for the Court’s
decision on this matter. It simply states in paragraph 44 that, having received
Serbia and Montenegro’s views on Bosnia and Herzegovina’s request, the Court
declined to grant it. However the procedural history of the judgment notes that
the Court “reserved the right to exercise subsequently, if necessary, its powers
under Article 49 of the Statute and Article 62, paragraph 1, of the Rules of
Court, to request, proprio motu, the production by Serbia and Montenegro of the

orders any conclusions differing from those to which the actual events gave rise. [...]" Corfu Channel
(United Kingdom v. Albania), Judgment of 9 April 1949 IC] Rep. 4, p. 32.

In the case concerning Sovereignty over Certain Frontier Lands, there arose an issue with regard to
Belgium’s refusal to produce a document which it claimed not to have in its possession. The Netherlands
ended up providing the document. One of the judges, Judge Moreno Quintana, in his dissenting
opinion, stated that “[i]n producing it in this case the Netherlands has discharged its obligation as to the
burden of proof resting on each of the Parties under Article II of the Agreement submitted to the Court
and in accord with the law laid down by the Court in the Minquiers and Echrehos Case (see Reports,
p- 52). Belgium, which has not produced its copy-must in accordance with a well known principle of
procedure, bear the consequences of its negligence.” /CJ Reports 1959 at 256. Cited in Sandifer, supra
note 7, 149.

4 Anthony Carty, “The Corfu Channel Case-and the Missing Admiralty Order,” 3 Law and Practice of
International Courts and Tribunals Vol. 1 (2004), 3.

“ Supra note 6. See also, CR 2006/43, p. 28. Public sitting held on 8 May 2006, paras 56-59.
(Obradovi¢)
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documents in question.”* The Court never exercised its power under Article 49
of the Statute and Article 62 of the Rules of Court. Nevertheless, the Court
observed that “it [had] not failed to note the Applicant’s suggestion that the Court
may be free to draw its own conclusions.”* The Court’s wording in this last sen-
tence is puzzling; from what basis could the Court draw conclusions if it never
asked Serbia and Montenegro to produce the document in the first place? Whereas
the Court in the Corfu Channel case had asked the United Kingdom to produce
the document, then decided, perhaps unwisely,"” not to draw adverse inferences
from its failure to produce it, in this case the Court did nothing at all. Article 49
of the Court’s Statute states that, “[tlhe Court may, even before the hearing
begins, call upon the agents to produce any document or to supply any explana-
tions. Formal note shall be taken of any refusal.” (emphasis added) In this case, the
Court could not take any formal note of Serbia and Montenegro’s refusal to pro-
duce the redacted documents, given that the Court never exercised its powers
under Article 49 in the first place. Notwithstanding its unwillingness to request
production of the document from Serbia and Montenegro, the Court seemed to
think that it could, in principle, draw “conclusions” from the fact that Serbia and
Montenegro did not submit the document voluntarily, either to the Court, which
had not asked for the document, or to Bosnia and Herzegovina which, in the
absence of IC]J discovery procedures, had no power to ask Serbia and Montenegro
for the document.®®

As observed in the dissenting opinions by Vice-President Al-Khasawneh and
Judge ad hoc Mahiou,” the Court never drew any conclusions from the missing
document. Vice-President Al-Khasawneh’s dissent was highly critical of the
Court’s decision in this regard:

43 Paragraph 44 of the Genocide judgmcnt, supra note 6.

) Id. at paragraph 206.

4N See Carty, supra note 43.

% In the Avena decision, the Court similarly seemed to conclude, without saying as much directly,
that the parties should seek documents from each other in preparation of ICJ litigation despite the
absence of discovery procedures at the Court. The Court also left open the possibility that the United
States could have requested the document through the Court. See Case Concerning Avena and Other
Mexican Nationals (Mexico v. United States of America), Judgment, 1.C.J. Rep. (2004) para. 57:

“[...]) The Court cannor accept that, because such information may have been in part in the hands
of Mexico, it was for Mexico to produce such information. It was for the United States to seek such
information, with sufficient specificity, and to demonstrate both that this was done and that the
Mexican authorities declined or failed to respond to such specific requests. At no stage, however,
has the United States shown the Court that it made specific enquiries of those authorities about
particular cases and that responses were not forthcoming. The Court accordingly concludes that the
United States has not met its burden of proof in its attempt to show that persons of Mexican
nationality were also United States nationals.”

However, as the Genocide case shows (supra note 46), the Court is reluctant to seek a document from one
party following the request of another.
) See dissenting opinion of Judge ad hoc Mahiou, paras. 56-63, supra note 6.
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It is a reasonable expectation that those documents would have shed light on the central questions
of intent and atrributability. The reasoning given by the Court in paragraph 206 of the Judgment,
“(o]n this macter, the Court observes that the Applicant has extensive documentation and other
evidence available to it, especially readily accessible ICTY records. ..”, is worse than its failure to act.
[...] It would normally be expected that the consequences of the note raken by the Court would be
to shift the onus proband; or to allow a more liberal recourse to inference as the Court’s past practice
and considerations of common sense and fairness would all demand. This was expressed very clearly

by the Court in the Corfu Channel Judgment....®

The Court’s approach to Bosnia and Herzegovina’s request for the redacted
documents highlights the question of how active a role the Court should take
with respect to fact-finding in addition to the issue of who has control over the
process, the parties or the Court. Given the asymmetry between the parties’ access
to documents, the Court’s failure to act also resulted in an unequal treatment of
the parties. In this regard it is worth recalling Judge Owada’s observation in his
separate opinion in the Oil Platforms decision:

[...] there is no denying the fact that there undoubtedly exists an asymmetry in the situation
surrounding this case as described above, in terms of producing evidence for discharging the burden
of proof, between the position of the Applicant in its claim against the Respondent and the position
of the Respondent in its defence against the Applicant. I am prepared to accept thar this asymmerry
is inherent in the circumstances of the present case and thar there is little the Court can do under
the circumstances. It is primarily the task incumbent upon the party which claims certain facts as
the basis of its contention to establish them by producing sufficient evidence in accordance with the
principle actori incumbit onus proband.

Accepring as given this inherent asymmetry that comes into the process of discharging the burden
of proof, it nevertheless seems to me imporrant that the Court, as a court of justice whose primary
function is the proper administration of justice, should see to it that this problem relating to
evidence be dealr with in such a way that urmost justice is brought to bear on the final finding of
the Court and thar the application of the rules of evidence should be administered in a fair and
equitable manner to the parties, so that the Court may get at the whole truth as the basis for its final
conclusion. It would seem to me that the only way to achieve this would have been for the Court to
take a more proactive stance on the issue of evidence and that of fact finding in the present case.”

As noted by David Small in a previous article in this journal concerning the Oi/
Platforms judgment, the United States, whose military actions were on the public
record, had the burden of proving a source of attacks which were not on any
public record.”? Judge Owada’s dissent cited above notes that this asymmetrical
access to information was an inherent problem in the Oil Platforms case. While the
Court could have taken a more “proactive stance” on evidence in the words of Judge
Owada, it was unlikely that it could have solved the overwhelming problem of

% Paragraph 35 of Vice-President Al-Khasawneh’s dissenting opinion, supra note 6.

31 Paragraphs 46 and 47 of Judge Owada’s dissenting opinion, supra note 4.

52 See David H. Small, “The Oil Platforms Case,” 3 Law and Practice of International Courts and Tribunals
(2004), 113, 120-121. David Small also refers to the asymmetry of access to evidence in the Niearagua
case, supra note 13.
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the asymmetrical access to information in that case. In contrast, the Genocide case,
with regard to the question of whether Bosnia and Herzegovina could obtain the
redacted minutes of the Supreme Defence Council, presented a curable problem.

Given that the Courrt’s legal structure did not allow for discovery to take place
between Bosnia and Herzegovina and Serbia and Montenegro, it was up to the
Court to call on Serbia and Montenegro to produce the document. Nothing in
the Statute explicitly states that the powers exercised under Article 49 of the Stat-
ute or Article 62 of the Rules of Court must be taken praprio motu, or that its
decision to call on one of the parties to produce a decision could never be trig-
gered or influenced by a request from one of the parties. Unless the Court were
to take on a more active role, it would indeed be difficult for the Court to ever
know, in the absence of a request from one of the parties, when a situation would
arise which would necessitate the Court’s calling on one of the parties to produce
a document. Nevertheless, despite the absence of any discovery procedures at the
Court, the Court seemed to view the request for the production of the redacted
minutes as a matter in the hands of the parties, not the Court. For this reason the
Court noted that it might “be free to draw its own conclusions.”?

Serbia and Montenegro contested the argument that the Court could draw
negative inferences from Serbia and Montenegro’s refusal to produce un-redacted
portions of certain marterials:

... negative inferences from the alleged non-production of evidence requested by the Applicant...
cannot be drawn in this case, for the following reasons:

(1) The Court has not called on the respondent State to produce any document.

(2) The Applicant failed to request the production of the documents in due time. Instead, the
Applicant took the position that the case was ready for the hearing and repeatedly asked the Court
to commence the hearings without delay. Today, the Applicant’s request seems rather like an excuse
for the lack of evidence and a further attempt 10 shift the burden of proof to the Respondent.>

Perhaps the Court should have been reminded of the missing document story in
the Corfu Channel case and, in light of what that document now reveals, should
have questioned the motives for Serbia and Montenegro’s refusal to produce the
redacted minutes. Serbia and Montenegro rightly pointed out the reasons why
the Court should refrain from drawing a negative inference in this case; if the
Court was unwilling to call on Serbia and Montenegro to produce the redacted
documents in the first place, drawing any inferences from the non-production of
the document would result in an arbitrary treatment of the parties.

For comparison with another international tribunal’s procedure regarding neg-
ative inferences, the Rules of Procedure of the Inter-American Commission of

3 Paragraph 206 of the Genocide judgment, supra note 6.
) CR 2006/43, p. 28, para. G0. Public sitting held on Monday 8 May 2006. (Obradovi¢)

Annex 29



Annex 29

134 Teitelbaum / The Law and Practice of International Courts and Tribunals 6 (2007) 119-158

Human Rights specifically allow for inferences to be drawn from silence on the
part of a government:

The facts reported in the petition whose pertinent parts have been transmitted to the govern-
ment. .. shall be presumed to be true if, during the maximum period set by the Commission .. . the
government has not provided the pertinent information, as long as other information does not lead
to a different conclusion.”

The Court might consider whether, in the situation of a recalcitrant State which
refuses to provide documents over which it has access, the Court, by means of a
procedural order, could notify the party that it will draw adverse inferences from
that party’s silence if it fails to cooperate with the Court’s request to produce a
document pursuant to Article 49 of its Statute. The Court could apply a similar
presumption to that of the Inter-American Commission noted above, following
a step-by-step determination of (1) whether State A has made a best effort actempt
at obraining evidence from State B; and (2) whether State B has control over the
evidence sought by State A.5

The issue of the redacted documents in the Genocide case brought to light some
other considerations in terms of access to information and equal treatment of the
parties. While the Court had access to the judgments of the ICTY, both through
the internet and through the documents submitted by the parties’ pleadings, it
did not have access to the confidential reports, depositions and other investigative
materials relied on by the ICTY Prosecutor and defense counsel. Another twist in
the Genocide case was the fact that certain members of counsel for Bosnia and
Herzegovina involved in the IC] proceedings had previously worked for the
Office of the Prosecutor of the ICTY. While questions were raised concerning the

*¥ Thomas Buergenthal, “Judicial Fact-Finding: Inter-American Human Rights Court,” Face-Finding
Before International Tribunals, supra note 2 at 264~265. The American Convention on Human Righs,
OAS Treaty Series No. 36; 1144 UNTS 123; 9 ILM 99 (1969), is available at <htep://www1.umn.edu/
humanrts/oasinstr/zoas3con.htm>. The Statute of the Inter-American Court and other basic documents
are available on the above-mentioned web-site.

58 Jeremy Sharpe has described the following requirements “distil[led] from arbitral awards and deci-
sions” for the drawing of adverse inferences:

“(1) the party seeking the adverse inference must produce all available evidence corroborating the

inference sought;

(2) the requested evidence must be accessible to the inference opponent;

(3) the inference sought must be reasonable, consistent with facts in the record and logically
related to the nature of the evidence withheld;

(4) the party seeking the adverse inference must produce prima facie evidence; and

(5) the inference opponent must know, or have reason to know, of its obligation to produce
evidence rebutting the adverse inference sought.”

See Jeremy Sharpe, “Drawing Adverse Inferences from the Non-production of Evidence,” Arbitration
International, Vol. 22, No. 4 (2006) 549, 551.
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access to confidential documents resulting from this cross-over of ICTY counsel,
the Court did not make any pronouncement on the matter.”’

Article 66 of the Rules of Court states that “[tJhe Court may at any time
decide, either proprio motu or at the request of a party, to exercise its functions
with regard to the obtaining of evidence at a place or locality to which the case
relates, subject to such conditions as the Court may decide upon after ascertain-
ing the views of the parties. The necessary arrangements shall be made in accor-
dance with Article 44 of the Statute.” There is a question of how much limitation
Article 44 of the Statute places on Article 66 of the Rules of Court. It could mean
thag, if the Court, pursuant to Article 66 of the Rules, had attempted to obrain
redacted documents from the Supreme Defence Council, it would have had to
have applied to Serbia and Montenegro, the State, but it could not have sought
such a document from the ICTY. However, if Serbia and Montenegro had con-
sented, in theory it could have allowed the Court to have tried to obrain docu-
ments from the ICTY or other tribunal through a request. As the issue of overlap
between criminal tribunals may come to the Court again, it is worth considering
whether the Court might contemplate entering into some type of fact-finding
agreement with international criminal cribunals.

V. Inferences and Indirect Evidence

In the Corfu Channel case, the Court found that the fact that a State exercises
control over a territory “has a bearing upon methods of proof available to estab-
lish knowledge of that State as to events. By reason of this exclusive control, the
other State, the victim of a breach of international law, is often unable to furnish
direct proof of facts giving rise to responsibility. Such a State should be allowed
a more liberal recourse to inferences of fact and circumstantial evidence. This

57 See CR 2006/43, para. 62. Ms. Joanna Korner, counsel for Bosnia and Herzegovina, had served as the
principal trial attorney of the ICTY's Office of the Prosecution. During the oral proceedings counsel
for Serbia and Montenegro seemed to question the propriety of having former counsel from the ICTY
represent one of the parties at the IC]:

“61. During our presentation on the relationship between the Yugoslav army and the army of
Republik Srpska, we made indisputable some issues which, according to the Applicant, were
hidden in the SDC [Supreme Defence Council] documents.

62. On the other hand, the Applicant’s accusation that the redacted sections of the SDC docu-
ments conceal the position of the Yugoslav Government with respect to Srebenica or Markale
massacres (CR 2006/30, p. 20, para. 19 van den Biesen)) is contradicted by the evidence
brought before this Court by the Applicant itself. Namely, the British General Sir Dannatt
testified in this case as an expert proposed by the Applicant. General Dannatt was also an
expert of the ICTY Prosecutor in the Srebenica case. He said that his testimony before this
Court had been based on “an extensive number of documents” (CR 2006/23, p. 15). His
examination was conducred by Ms Joanna Korner, a former principal trial attorney of the
ICTY Prosecution Office, who is therefore most likely to know the contents of the redacted
SDC documents much better than any of us. [...]"
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indirect evidence is admitted in all systems of law, and its use is recognized by
international decisions. It must be regarded as of special weight when it is based
on a series of facts linked together and leading logically to a single conclusion.”®

Much has been written about the Court’s treatment of evidence in the Corfu
Channel case.’® One of the case’s most notable characteristics is that the Court not
only set forth a method of drawing inferences, but in addition, it stated very
clearly what the standard of proof had to be for taking those inferences into
consideration, namely, 2 “no room for reasonable doubt” standard.®®

Deciding which party has exclusive control, or even advantageous control, over
territory may be at the heart of the dispute between the parties before the Court,
particularly in cases involving armed conflict. Therefore the Court, before it can
decide how to shift the burden of proof onto the party with an advantage due to
territorial control, must first establish which party actually has or had territorial
control. It appears in some of the Court’s recent judgments that, rather than
address issues of territorial control and the burden of proof, the Court has avoided
drawing a line for shifting the burden of proof and has likewise avoided drawing
inferences by virtue of a party’s territorial control.

The notion that a State exercising control over a territory has an advantage in
terms of collecting direct proof was difficult to apply in the Congo v. Uganda case,
in view of the fact that control over Congolese territory was a core part of the
dispute between the parties. For example, the Congo stated that since the terri-
tory in which Uganda exploited the Congo’s resources was under Ugandan con-
trol, the Congo was not in a position to carry out investigations in that region. It
therefore relied on independent experts who had direct access to that region.®!

Uganda alleged that Congolese rebel groups had been allowed to operate unim-
peded in border areas due to the almost complete absence of central government
presence or authority during President Mobutu’s 32-year term in office.” In his
dissenting opinion, Judge Kooijmans criticized the way in which the Court
assessed the evidence regarding the question of whether the Congo had acted in
conformity with its duty of vigilance in respect of rebel groups. He noted that
while the Court admitted Uganda’s counter-claim that the rebel groups had been

The above-mentioned situation also brings to light the fact thar there is no international bar to determine
questions concerning conflicts of interest between different tribunals. While there is an International Bar
Association (IBA) which has published, inter alia, a Code of Ethics adopted in 1956, available at <hcep://
www.ibanet.org/images/downloads/International _Code_of_Ethics.pdf>, it is a voluntary bar association.
Although the IBA may bring ethical duty violations to the attention of national bar associations and other
organizations, it has no real enforcement mechanism.

8 Corfiu Channel case, Merits, supra note 42, p. 18.

3 See Rosenne, supra note 12. See also, Malgosia A. Fizmaurice, “The Corfu Channel Case and the
Development of International Law,” Liber Amicorum, Judge Shigeru Oda, edited by Nisuke Ando (2002).
) Corfuu Channel case, Merits, supra note 58.

) Congo’s Reply, paragraph 4.02.

) Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda) supra
note 5, para 301.
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able to operate unimpeded in Congolese territory, it placed the burden of proof
on Uganda to show that the Congo was in a position to exercise control over its
borders. Judge Kooijmans indicated that the burden of proof should have been on
the Congo to show what efforts it had made towards controlling the rebel groups.©

Judge Kooijmans's dissent highlights the fact that the Court was unwilling to
draw inferences from the Congo’s failure to provide evidence demonstrating
efforts at controlling rebels. Whereas in the Corfu Channel case, the Court found
that Albania’s control over the territory and silence regarding mine-laying indi-
cated knowledge on its part, the Court in the Congo v. Uganda case did not draw
any inferences from silence as indicating knowledge, and whether such knowl-
edge could have any weight in terms of responsibility for rebel forces.

In the Oil Platforms case, the United States, citing the Corfu Channel case,
contended that, “[p]articularly in light of Iran’s exclusive control of the territory
in the Faw area from which the missile that hit Sea Isle City was fired, this evi-
dence fully satisfies the burden of establishing that Iran is responsible for the
attack on the Sea Isle City.”* The Court did not take this view, and refused to
shift the burden of the attack on Iran by virtue of the principle of territorial con-
trol. Rather, it placed the burden of proof on the United States, and found that
the evidence submitted was unclear and failed to meet the burden of proof.®

Moreover, rather than make use of indirect evidence by drawing inferences, the
Court at times seemed to practically require direct physical evidence. For example,

8 “It is for the Srate under a duty of vigilance to show what efforts it has made to fulfil cthar dury and
whart difficulties it has met. In my view the DRC has only been successful in sufficiently substantiating an
‘almost complete absence’ of government presence or authoriry for the period from October 1996 to May
1997, the time of the first civil war. But I have found no evidence in the case file nor in relevant reports
that the government in Kinshasa was not in a position to exercise its authority in the eastern parc of the
country for the whole of the relevant period and thus was unable ro discharge its dury of vigilance before
October 1996; the DRC has not even tried to provide such evidence. 1 therefore fail to understand the factual
ground for the Court’s conclusion that ‘the part of Uganda’s first counter-claim alleging Congolese responsi-
bilicy for tolerating the rebel groups prior to May 1997 cannot be upheld” (Judgment, paragraph 301).
In my view the logical conclusion would have been that the DRC has failed to provide evidence that it
took credible measures to prevent rebel movements from carrying our transborder artacks or was unable
to do so and that the first part of the counter-claim thus must be upheld.” (para 83).

%) Rejoinder of the United States, 23 March 2001, available on the Court’s internet at <http://www.icj-cij.
org/icjwww/idocket/iop/iopframe.htm>.

) Oil Platforms, (Islamic Republic of Iran v. United States of America), supra note 4, p. 189, para. 57. As
noted in paragraph 38 of Judge Higgins' separate opinion in the Oil Platforms case, the Court did not
make use of indirect evidence from which it could have possibly drawn inferences concerning knowledge
and intent:

“It is also the case that the Court hardly deals ar all with the evidence relating to the use of the
platforms in the laying of mines. There was a huge amount of evidence presented to the Court.
Some of it was direct and some of it indirect. Some of it was from several sources, some mere rep-
etition from a single source. Some sources were partisan, some neutral. Some were reports of par-
ticipants, others of those removed from the scene. Some were contemporaneous, some not. There
is no attempt by the Court to sift or differentiate or otherwise examine this evidence. It merely says
that it is “not sufficiently convinced” with it, without any further analysis or explanation (para. 76).”
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the United States had claimed that the missile that struck the Sea Isle City was a
ground-launched HY-2 anti-ship missile of the type known as the “Silkworm.”
The United States was unable to produce physical evidence of this “Silkworm”
missile, however, in the form of recovered fragments of the missile. The Court
noted the absence of any direct physical evidence of a “Silkworm” missile, and
indicated that despite its absence, it would examine the other evidence submitted
by the United States on the hypothesis that the missile was of the Silkworm type
claimed by the United States. In the end, however, the Court never did consider
other evidence or attempt to draw inferences from indirect evidence.

In the Genocide case, Bosnia and Herzegovina contended that Serbia and Mon-
tenegro, due to its territorial control, “had a special duty of diligence in prevent-
ing genocide and the proof of its lack of diligence can be inferred from fact and
circumstantial evidence.”® Bosnia and Herzegovina argued that the evidentiary
standards of the Corfu Channel case and the Nicaragua case should apply and that
that direct evidence was not necessary to discharge its burden of proof.”’

While the Court in the Genocide judgment found that Serbia and Montenegro
was responsible for a failure to prevent genocide that occurred at Srebrenica, the
Court did not come to this conclusion by means of negative inferences or by the
application of the concept of a duty of vigilance by virtue of territorial control.
Rather, the Court’s reasoning shows that it clearly rejected the approach suggested
by Bosnia and Herzegovina that Serbia and Montenegro’s responsibility could be
established by patterns and inferences.® In respect of Serbia and Montenegro’s
responsibility to prevent genocide at Srebrenica,” the Court seemed to be satished
that it had clear evidence of “political, military and financial links” between the
FRY and the Republika Srpska and the VRS.”® The Court relied on UN documents

%) Reply of Bosnia and Herzegovina, supra note 6, p. 839, para. 22. Also citing Corfiu Channel Judgment
of 9 April 1949, supra note 41. See also the Separate Opinion of Judge Lauterpacht of 13 September
1993 relating to the Further Requests for the Indication of Provisional Measures (.C./J. Reports 1993,
p- 325, pp. 416-442).

“As the bulk of the accessory conducrt in question must necessarily have originated within the terri-
tory of the Respondent, it is obvious that it is beyond the power of the Applicant to obrain absolute
proof of it.” (para. 45)

" See Bosnia’s Memorial, supra note 6, Section 5.3.5.2, page 223:

“Also relevant is this Memorial’s discussion of the appropriate civil evidentiary standard applicable
to proof of “acts” under the [Genocide] Convention in general. It is impossible to conclude from
this context that proof based on direct evidence of a genocidal master-plan could be expected as a
necessary condition to the Convention’s being applied in circumstances such as those now prevail-
ing in the rerritories of the former Yugoslavia.”

) While the Court in paragraph 242 of its decision stated that it would lock at patterns of facts to see

whether it could draw inferences (using language very similar to that of para. 205 of the Congo v. Uganda

decision) in fact the Court never based its findings on inferences from patterns.

) Genacide judgment, supra, note 6, para 431.

™ Genocide judgment, supra, note G, para 434:



Teitelbaum | The Law and Practice of International Courts and Tribunals 6 (2007) 119-158 139

and ICTY testimony to support its findings of clear links and knowledge on the
part of Belgrade authorities.”" In fact, the Court had overwhelming influence in
this regard, and the Court came close to saying as much in paragraph 438 of the
judgment, in which it noted that the FRY authorities had “undeniable influence”
and “information.” The Court’s refusal to find responsibility for genocide (as
opposed to a duty to prevent genocide) on the part of Serbia and Montenegro is
a result of its refusal to accept indirect evidence or to draw inferences in respect of
this claim. Similar to its approach in the Oil Platforms case, the Court, in the
absence of direct evidence such as a document from the authorities in Belgrade
announcing the specific intent to commit genocide, found that indirect evidence
failed to be probative. The Court noted in paragraph 272 of its judgment that
it did not view the “Decision on Strategic Goals™* issued on 12 May 1992
by Mom¢ilo Krajisnik as the President of the National Assembly of Republika
Srpska, published in the Official Gazette of the Republika Srpska, as evidence of
a specific intent to commit genocide. Nor did the Court link the genocide that
occurred in Srebrenica, and the other atrocities that it noted as falling short of
genocide that occurred in detention camps, to those Strategic Goals in order to
infer intent on the part of the authorities at Belgrade.

VI. Public Knowledge and Reports

One characteristic of some of the more factually complex disputes coming before
the Court is thart the conflicts in question have already been widely reported in the
press, and in 2 manner that is more timely and vivid than ever before, due to the

“The Court would first note that, during the period under consideration, the FRY was in a position
of influence, over the Bosnian Serbs who devised and implemented the genocide in Srebenica,
unlike chat of any of the other States parties to the Genocide Convention owing to the strength of
the political, military and financial links between the FRY on the one hand and the Republika
Srpksa on the other, which, though somewhat weaker than in the preceding period, nonetheless
remained very close.”

70 Paragraphs 436—438 of the Genacide judgment, supra note 6.

72 The English translation of the Strategic Goals presented by the Parties during the hearings, taken from

the Report of Expert Witness Donia in the Milofevié case before the ICTY, Exhibit No. 537, reads as

follows:

“DECISION ON THE STRATEGIC GOALS OF THE SERBIAN PEOPLE IN BOSNIA AND

HERZEGOVINA

The Strategic Goals, i.e., the priorities, of the Serbian people in Bosnia and Herzegovina are:

1. Separation as a state from the other two ethnic communiries.

2. A corridor berween Semberija and Krajina.

3. The establishment of a corridor in the Drina River valley, i.e., the elimination of the border

between Serbian states.

4. The establishment of a border on the Una and Neretva rivers.

5. The division of the city of Sarajevo into a Serbian part and a Muslim part, and the establishment
of effective state authorities within each part.

. An outlet ro the sea for the Republika Srpska.”

(=
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internet and due to the increase in NGO involvement in monitoring humanitarian
affairs. The question of what constitutes public knowledge or common knowledge
is therefore becoming increasingly relevant for the Court’s assessment of facts.

It is not clear from the Court’s jurisprudence what standard needs to be met
before incidents reported in the press and other types of reports can constitute
public knowledge for the Court’s consideration, or which facts the Court may
accept under the principle of judicial notice.”® Although the Court has not set
forth a definition of public knowledge, it has observed that press information
may be useful as evidence when it is “wholly consistent and concordant as to the
main facts and circumstances of the case”.”* In the case concerning United States
Diplomatic and Consular Staff in Tehran,” Iran did not deny or question any of
the information from various sources such as newspaper, television and radio
reports presented by the United States, which made it easier for the Court to
accept the information as public knowledge.

It appears from the Courts decision in the case concerning United States
Diplomatic and Consular Staff in Tehran that the phrase “wholly consistent and
concordant as to the main facts and circumstances of the case” would have to
mean that the press reports in question would have to confirm the facts as alleged
by both of the parties, or confirm facts that have not been denied or contested by
the parties. This was certainly not the situation in the Genocide case, as Serbia and
Montenegro contested much of what Bosnia and Herzegovina claimed to be
common knowledge, alleging that the reports on which Bosnia and Herzegovina
made its claim for public knowledge were biased, exaggerated and false.”

™ According to Amerasinghe, “Judicial notice is. .. a measure through which international tribunals can
rely on some facts in a pending case withour requiring the party that relies on them rto provide proof
thereof.” See C. F. Amerasinghe, Evidence in International Litigation 160-161 (2005). Cited during the
oral proceedings of the Genocide case by Professor Thomas Franck, CR 2006/3, Public Sitting held on
Tuesday 28 February 20006, p. 24.

™ United States Diplomatic and Consular Staff in Tehran, fudgment, 1.C.J. Reports 1980, p. 10, para. 13. In
the Fisheries Case, while the Court did not employ the term “judicial notice”, it indicared that certain facts
were notorious. Fisheries Case (United Kingdom v. Norway) IC] Reports 1951, 138-139. See also Nuclear
Tests, 1.C.J. Reports 1974, p. 9, para. 17, cited by Professor Franck during oral proceedings, supra, p. 24.

) I.C.J. Reports 1980, supra, para. 13.

9 In its Rejoinder, Serbia quoted portions of the Annex to the Final Report of the United Narions
Commission of Experts Established Pursuant to Security Council Resolution 780 (1992), the “Bassiouni’s
Commission.” Serbia observed:

“[T]he Respondent does not consider these parts of the Annex to be relevant proofs. The Respon-
dent quotes them for two reasons. First, to point to the partiality of Bassiouni’s Commission in the
presentation of information on camps under Muslim-Croart control. Bassiouni’s Commission reg-
istered a large number of camps, but gave relatively scarce information abourt whar was happening
in them; in any case, it offers far less informarion about them compared to the description of devel-
opments in the camps in which Muslims and Croats were held.”

Serbia and Montenegro’s Rejoinder, 22 February 1999, supra note 6, para. 2.4.1.1.
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In the Nicaragua case, the Court acknowledged that joint military manoeuvres
with Honduras were a matter of public knowledge in the following terms:

... since there was no secrecy about the holding of the manoeuvres, the Court considers that it may
treat the matter as one of public knowledge, and as such, sufficiently established.”

While in the Oil Platforms case, both the United States and Iran” alleged that
certain factual matters were public knowledge, the Court in its decision never
employed the term judicial notice or public knowledge. It did, however, acknowl-
edge facts which were undisputed between the parties which it considered to
form part of the historical record.”” The Court also indicated that it would take
note of circumstances related to the presence of mines without inquiring as to
whether Iran or Iraq was responsible for mine-laying as a relevant circumstance
for evaluating the United States actions.™

™ The Nicaragua decision, 1986 I.C.J. Reports, supra note 13, para 92.
7 TIran alleged the following as public knowledge:

“[...] Officially, the United States announced that it was neucral in the conflict, and Security Coun-
cil Resolutions concerning the conflict called on third States to exercise the utmost restraint and to
avoid any act thar might escalate hostilities. The United States also had special duties to Iran under
the Treary of Amirty. Yet despite the existence of such obligations, it is public knowledge that during
the conflict the United States actively supported Iraq militarily, politically and financially, and acted
against the interests of Iran.”

Memorial of Iran, supra note 4, Vol. I, June 8, 1993, p. 6, para 1.05.
The Unired Stares asked that the Court take judicial notice of what it considered to be public knowledge:

“In short, Iran’s attacks on neutral shipping were widespread, well-documented, and of great con-
cern within the international shipping community. Consistent with its past practice, the Court may
take judicial notice of the extensive public record establishing Iran’s responsibility for attacks on
neutral shipping. Iran has not artempted to deny these facts in its pleadings before this Courr. Its
failure to do so should lead this Court to conclude that Iran’s responsibility for attacks on neutral
shipping has been proven.”

Rejoinder of the United States, March 32, 2001, supra note 4, page 14, para 1.12.
7 Oil Platforms judgment, supra note 4, paragraphs 23 and 24.
¥ Qil Platforms judgment, supra note 4, paragraph 44:

“In this connection, the Court notes that it is not disputed berween the Parties that neutral ship-
ping in the Persian Gulf was caused considerable inconvenience and loss, and grave damage, during
the Iran-Iraq war. It notes also that this was to a great extent due to the presence of mines and
minefields laid by borth sides. The Court has no jurisdiction to enquire into the question of the
extent to which Iran and Iraq complied wich the international legal rules of maritime warfare. It can
however take note of these circumstances, regarded by the United States as relevant to its decision
to take action against Iran which it considered necessary to protect its essential security interests.
Nevertheless, the legality of the action taken by the United States has to be judged by reference to
Article XX, paragraph 1 (d), of the 1955 Treaty, in the light of international law on the use of force
in self-defence.”
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The question of what constitutes public knowledge has a bearing on whether
the Court will shift the burden of proof, and whether the Court will draw infer-
ences in light of public knowledge. Although the Court in the Oil Platforms case
stated that it would take note of the mine-laying as a relevant historical fact, as
indicated by Judge Higgins’ separate opinion, it did not draw inferences or shift
the burden of proof to Iran in light of the mine-laying as an established historical
fact. In particular the Court did not find reports such as Lioyd’s Maritime Infor-
mation Service, the General Council of British Shipping, or Jane’s Intelligence Review
to be authoritative public sources, noting that “[tJhese ‘public sources’ are by
definition secondary evidence; and the Court has no indication of what was the
original source, or sources, or evidence on which the public sources relied. In this
respect the Court would recall the caveat it included in its Judgment in the case
concerning Military and Paramilitary Activities in and against Nicaragua, that
‘[wlidespread reports of a fact may prove on closer examination to derive from a
single source, and such reports, however numerous, will in such case have no
greater value as evidence than the original source.”®

While the Court in the Oil Platforms case noted the Nicaragua Court’s caveat
regarding press sources, it failed to acknowledge the fact that the Nicaragua Courrt,
despite its caveat, made use of a great deal of secondary evidence such as press
reports. For example, the Court accepted Nicaraguan newspaper reports in regard
to the allegations of joint military manoeuvres with Honduras.®?

In the Congo v. Uganda case, the Congo alleged that most of the facts on which
it relied were matters of public knowledge, noting that, “[i]n addition to the spe-
cific and consistent evidence referred to above from a range of sources, these facts
are reported on a daily basis by all the news agencies, radio and televisions stations
around the world.”® In this regard the Congo asserted that the case presented
similarities with United States Diplomatic and Consular Staff in Tebran (IC]
Reports 1980).% The Court did not give a great deal of weight to much of the
secondary evidence offered in the Congo v. Uganda case. The Court often found
press and radio reports submitted by the parties in the Congo v. Uganda to be
unreliable sources of secondary evidence. In paragraph 159 of its decision, for
example, it noted that it had not relied on evidence submitted by the Congo such

8 Oil Platforms judgment, supra note 4, para. 60.

) The Nicaragua judgment, supra note 13, para 92.

8 Congo's Memorial, supra note 5, p. 66, para 2.174.

5 Uganda, in its Counter-Memorial, supra note 5, p. 66, para 157, p. 66, did not atctempt to contest the
Congo’s assertion that the facts Congo presented were matters of public knowledge. Rather, Uganda cit-
ing the Nicaragua case (paras 62—63), noted the following:

“Evidence of public knowledge may not always provide safe evidence of imputability and of actual
political relationships. In the Nicaragua case the Court was in practice reluctant to rely upon this type
of evidence in relation to questions of imputability of covert actions. In any case, a high proportion
of the Court’s determinations of fact were based upon admissions contained in official documents.”
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as the Human Rights Watch Report of March 2001, passages from the Secretary-
General’s report on MONUC of 4 September 2000 (noting that it would not
consider passages where reliance on second-hand reports was acknowledged),
articles in the /RIN bulletin and Jeune Afrigue. The Court did not find that the
press reports mentioned above constituted matters of public knowledge, nor did
it attempt to find some sort of cumulative effect on the basis of these reports.®®

Similarly, in the Genocide case, the Court referred to the Nicaragua caveat with
respect to secondary evidence.® It also expressed its skepticism towards a World
Health Organization/European Union study that was reported in the French
daily Le Monde. This study referred to a statement by the President of an NGO
called Medical Centre for Human Rights which claimed that approximately
5,000 non-Serb men were the victims of sexual violence. The Court noted that
the article in Le Monde was “only a secondary source” and there was no indication
of how the NGO arrived ar the figure of 5,000 men.”

The Court’s repetition of its caveat regarding secondary evidence is an unsatis-
factory response to a party’s efforts to demonstrate a pattern of evidence. The Court’s
application of the test that it created in United States Diplomatic and Consular
Staffin Tehran,*® one that basically says that the Court will accept facts from reports
as long as the parties do not contest those facts, highlights its unwillingness to

&) John Crook noted the Court’s resistance to the examination of evidence on a cumulative basis in a
briefing held at ASIL on 13 March 2006. See Crook, supra note 2.
) Genocide judgment, supra note 6. In paragraph 213, the Court state the following:

“The assessment made by the Court of the weight to be given to a particular item of evidence may
lead to the Court rejecting the item as unreliable, or finding it probative, as appears from the prac-
tice followed for instance in the case concerning United States Diplomatic and Consular Staff in
Tehran, Judgment, I.C.J. Reports 1980, pp. 9-10, paras. 11-13; Military and Paramilitary Activities
in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, 1.C.J. Reports
1986, pp. 39-41, paras. 59-73; and Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda), Judgment, I.C.J. Reports 2005, pp. 200-201, paras. 57—61. In the
most recent case the Coure said this: The Court will treat with caution evidentiary marerials spe-
cially prepared for this case and also materials emanating from a single source. It will prefer contem-
poraneous evidence from persons with direct knowledge. It will give particular attention to reliable
evidence acknowledging facts or conduct unfavourable to the State represented by the person mak-
ing them (Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America), Merits, Judgment, I.C.J. Reports 1986, p. 41, para. 64). The Court will also give weight
to evidence that has not, even before this litigation, been challenged by impartial persons for the
correctness of what it contains. The Court moreover notes that evidence obrained by examination
of persons directly involved, and who were subsequently cross-examined by judges skilled in exam-
ination and experienced in assessing large amounts of factual information, some of it of a technical
nature, merits special attention. The Court thus will give appropriate consideration to the Report of
the Porter Commission, which gathered evidence in this manner. The Court further notes that, since
its publication, there has been no challenge to the credibility of this Report, which has been accepted
by both Parties.” (Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v.
Uganda), Judgment, 1.C.J. Reports 2005, p. 35, para. 61. See also paras. 78-79, 114 and 237-242.)"
) Genocide judgment, para 357, citing Reply, para 171, Annex 89, supra note 6.
) Supra note 74.
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take its own initiatives and to judge for itself the extent to which secondary evi-
dence may be flawed. There is nothing in the Court’s Statute or Rules to preclude
secondary evidence from being admitted as a credible source. When the Court is
unsure about the figures cited in a report, it would rather simply reject it alto-
gether (citing its own jurisprudence in support thereof) than call either on the
author of the report, the party producing the report to produce more information
concerning its source of the report, or the party challenging the report to prove
that the report is not credible.

The question of public knowledge and judicial notice has been an important
issue before international criminal tribunals. The Rules Charter of the Nuremberg
Tribunal, the Rules of Procedure for the International Criminal Tribunal for the
Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda
(ICTR) specifically address the question of judicial notice and matters of common
knowledge.?” The ICTR Appeals Chamber, in its recent decision, Prosecutor v.
Karemera, Ngirumpatse, Nzirorera, Case No. ICTR-98-44-AR73(C), emphasized
the fact that Rule 94(A) concerning judicial notice is not discretionary:

Thus, the Appeals Chamber has already held thart the existence of widespread or systemartic arcacks
against a civilian population based on Tursi ethnic identification, as well as the existence of a
non-international armed conflict, are notorious facts not subject to reasonable dispute. Therefore,
the Trial Chamber was obliged to take judicial notice of them, since judicial notice under Rule
94(A) is not discretionary.”

¥ Article 21 of the Charrter of the Nuremberg Tribunal states:

“The Tribunal shall not require proof of facts of common knowledge but shall take judicial notice
thereof. It shall also take judicial notice of official governmental documents and reports of the
United Nations, including the acts and documents of the committees set up in the various allied
countries for the investigation of war crimes, and of records and findings of military or other Tribu-
nals of any of the United Nations.” UNTS 279; 59 Stat. 1544; 3 Bevans 1238; 39 AJIL 258 (1945).

Rule 94 of the ICTY'’s Rules of Procedure and Evidence, adopred in February 1994 and amended (in
section B) in July 1998, sets forth a similar provision regarding Judicial Notice:

(A) A Trial Chamber shall not require proof of facts of common knowledge but shall rake judicial
notice thereof.

(B) Ar the request of a party or proprio motu, a Trial Chamber, after hearing the parties, may decide
to take judicial notice of adjudicared facts or documentary evidence from other proceedings of the
Tribunal relating to matters at issue in the current proceedings.

IT/32/Rev. 38, 13 June 2006, Extraordinary Plenary Session, The Hague Netherlands available at <htep://
www.un.org/icty/legaldoc-e/basic/rpe/TT032Rev 38e.pdf>.

Rule 94 also applies to the ICTR.

%) Prosecutor v. Karemera, Ngirumpatse, Nzirorera, Case No. ICTR-98-44-AR73(C), Para. 29. Available
on the ICTR web site at <htp://69.94.11.53/>.
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Even more significant is that the ICTR Appeals Chamber concluded that the
Trial Chamber erred for having refused to take judicial notice of genocide:

35. The Appeals Chamber agrees with the Prosecution: the fact that genocide occurred in Rwanda
in 1994 should have been recognized by the Trial Chamber as a fact of common knowledge.
Genocide consists of certain acts, including killing, undertaken with the intent to destroy, in whole
or in part, a national, ethnical, racial or religious group, as such. There is no reasonable basis for
anyone to dispute that, during 1994, there was a campaign of mass killing intended to destroy, in
whole or at least in very large part, Rwanda’s Tutsi population, which (as judicially noticed by the
Trial Chamber) was a protected group. That campaign was, to a terrible degree, successful; although
exact numbers may never be known, the great majority of Tutsis were murdered, and many others
were raped or otherwise harmed. These basic facts were broadly known even at the time of the
Tribunal’s establishment; indeed, reports indicaring that genocide occurred in Rwanda were a key
impetus for its establishment, as reflected in the Security Council resolution establishing it and even
the name of the Tribunal. During its early history, it was valuable for the purpose of the historical
record for Trial Chambers to gather evidence documenting the overall course of the genocide and
to enter findings of fact on the basis of that evidence. Trial and Appeal Judgments thereby produced
(while varying as to the responsibility of particular accused) have unanimously and decisively con-
firmed the occurrence of genocide in Rwanda, which has also been documented by countless books,
scholarly articles, media reports, U.N. reports and resolutions, national court decisions, and gov-
ernment and NGO reports. At this stage, the Tribunal need not demand further documentation.
The fact of the Rwandan genocide is a part of world history, a fact as certain as any other, a classic
instance of a ‘fact of common knowledge.’

In the Genocide judgment, the Court never stated that genocide occurred as a
matter of public knowledge, although it came close to saying as much in respect
of the massacre at Srebrenica. The Court relied on the report, “The Fall of
Srebenica” submitted by the United Nations Secretary-General to the General
Assembly in November 1999 (United Nations Doc., A/54/549).”" It also came
close to acknowledging that certain facts highlighted by Security Council Resolu-
tions also constituted public knowledge. In this regard the Court noted that
widespread and systematic rape had occurred, and referred to Security Council
Resolutions 798 (1992), Preamble, para. 4; Resolution 820 (1993), para. 6; 827;
Preamble, para.3 and Resolution 1034 (1995),%? in addition to the ICTY Trial
Chamber judgments in the Krsti¢®® and Blagojevic® cases. However, the Court
never stated that the very creation of the ICTY was an acknowledgment that
genocide had occurred in the Former Yugoslavia.

It seems that the Court could have helped the parties focus their written and
oral pleadings on the question of whether Serbia and Montenegro exercised

0 Paras. 228-230 of the Genocide judgment, supra note 6.

) Paragraph 302 of the Genocide judgment. supra note 6.

9 1T-98-33-T, Judgment of Trial Chamber I, 2 August 2001, paras. 426—427. Available on the ICTY
website at < htrp://www.un.org/icty/cases-e/index-¢.htm>.

* IT-02-60-T, Judgment of Trial Chamber I, 17 January 2005, para. 643. Available on the ICTY web
site at <htp://www.un.org/icty/cases-e/index-e.htm>.

Annex 29



Annex 29

146 Teitelbaum / The Law and Practice of International Courts and Tribunals 6 (2007) 119-158

authority over those who committed genocide or not by first determining, as a
preliminary matter, and perhaps after the first round of written pleadings, whether
genocide had occurred as a matter of public knowledge.

VIL Fact-Finding Based on UN Reports

A related aspect of public knowledge is the Court’s reliance on UN Reports,
Security Council Resolutions and other UN documents for making factual assess-
ments. As illustrated by the Congo v. Uganda and Genocide judgments, the Court
normally lends greater weight to UN Reports than to other types of secondary
evidence such as press reports, given that UN reports appear to be based on more
solid, objective fact-finding than press reports. However, the fact-finding under-
lying certain UN documents relied upon by the Court may be flawed, based on
selective or biased witness accounts, and lacking transparency.

Judge Van den Wyngaert of the ICTY has observed that UN documents should
be subject to much more rigorous examination by the ICJ, and in her criticism of
the ICJ, has stated that “[i]t would be interesting to see what the result in the
DRC/Uganda case would have been had the IC] applied the same test [as applied
by the ICTY] to the MONUC [United Nations Mission in the Democratic
Republic of the Congo] report and other documentary evidence on which (some
of) its holdings were based.””

In the Congo v. Uganda case, the Congo relied on several UN Reports in sup-
port of its allegations regarding the exploitation of natural resources, in particular,
the April 2001 Report of the Panel of Experts on the lllegal Exploitation of Natural
Resources and Other Forms of Wealth of the Democratic Republic of the Congo®® the
“First UN Panel Report.” The Security Council then created a second UN Panel,
in order to correct some of the errors of the First UN Panel. This Second UN
Panel issued an Addendum to the Report of the Panel of Experts on the Illegal
Exploitation of Natural Resources. In this addendum, it was admitted that the
Panel was unable to solve the errors of the First Report. A Third Report was then
issued.

Uganda claimed the following:

[tThe UN Panel Reports, and in particular the First Report on which the DRC primarily rests her
claims, are inadequate even when their limited purpose is considered. The DRC herself has admit-
ted that the UN Panel Reports are not credible, for they make accusations withourt any evidentiary
basis, fail to understand the contexr of the events, and fail 1o comprehend when conduct is illegal.
Other States have so widely and correctly criticized the Reports for the cavalier manner in which

) See Christine Van den Wyngaert, International Criminal Courts as Fact (and Truth) Finders in Post-
Conflict Societies: Can Disparities with Ordinary International Courts be Avoided? 100 ASIL Proceedings 63
(2006).

*) Reply of the Congo, Annex 69, supra note 5.
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they fail to provide evidentiary support for serious allegations. The Panel Reports rest on unidenti-
fied “sources” and “information” rather than on sworn testimony, documents, and corroborated
evidence.”

Uganda further contended that Report of the Special Rapporteur in the Situation
of Human Rights in the DRC, dated 17 September 1999, made no “appropriate
legal assessments of responsibility and, when individual States are implicated, no
evidence is presented.””

The Congo v. Uganda judgment in paragraph 207 noted that the Court had
generally established facts based on “the coincidence of reports from credible
sources” many of which were UN Reports and other UN documents. Neverthe-
less, the Court indicated that not all UN sources were credible. In paragraph 205
of the Congo v. Uganda decision, the Court notes some hesitation in regard to the
evidentiary weight it should give to UN documents:

The Courr will now examine the allegations by the DRC concerning violations by Uganda of its
obligations under international human rights law and international humanitarian law during
its military intervention in the DRC. For these purposes, the Court will rake into consideration
evidence contained in certain United Nations documents to the extent that they are of probative value
and are corroborated, if necessary, by other credible sources.

It is not clear from the above passage which UN documents had to be corrobo-
rated by other credible sources by the Court, and which UN documents were of
value on their face. The Court in paragraph 159 of its decision observed that “pas-
sages from the Secretary-General’s report on MONUC of 4 September 2000
(where reliance on second-hand reports is acknowledged)” were not found to be
reliable. That the MONUC Report mentioned its reliance on second-hand
reports does not mean that other UN documents did not rely on second-hand
reports, it could be that all of the UN Reports relied on by the Court involved
second-hand reports as opposed to direct, eye-witness testimony.

In the Genocide judgment, the Court spelled out more clearly its method of
weighing the credibility of the various reports submitted to it, in a way that was
more elaborate than the Congo v. Uganda judgment. In paragraph 227 of the
judgment, the Court stated that the value of reports “depends, among other
things, on (1) the source of the item of evidence (for instance partisan, or neu-
tral), (2) the process by which it has been generated (for instance an anonymous
press report or the product of a careful court or court-like process), and (3) the
quality or character of the item (such as statements against interest, and agreed or
uncontested facts).”

" Uganda's Rejoinder, p. 137, para. 324, supra note 5.
* Uganda Counter Memorial, p. 80, para. 111, supra note 5.
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The Court gave great weight to the report, “The Fall of Srebrenica”, submitted
by the United Nations Secretary-General to the General Assembly in November
1999,” and observed that this report was both comprehensive and based on solid
methodology.'”

The Genocide case also presented the issue of the amount of weight the Court
was to give to reports the accuracy of which was contested by the parties. For
example, in respect of the detention camp at Bathovi¢, Serbia and Montenegro
had emphasized the report of the United Nations Special Rapporteur, which had
stated that “[t]he prisoners did not complain of ill-treatment and, in general,
appeared to be in good health.”'®" Bosnia and Herzegovina contested that assess-
ment of the camp, arguing that the Special Rapporteur was doubtlessly shown a
“model camp.”'*

The Court, without its own fact-finding commission or group of experts that
could have attempred the formidable task of sorting through the contested UN
reports, had to rely on the facts alleged by Bosnia and Herzegovina that had not
been contested by Serbia and Montenegro.'”

In this regard the Court noted that “while the Respondent contested the verac-
ity of certain allegations and the number of victims, or the motives of the perpe-
trators, as well as the circumstances of the killings and their legal qualification, it
never contested, as a matter of fact, that members of the protected group were
indeed killed in Bosnia and Herzegovina.”'*

VIII. Security Council and General Assembly Resolutions

In addition to UN Reports, General Assembly and Security Council Resolutions
play a significant role in the Court’s assessment of facts. The Court in the Congo ».
Uganda case seemed to consider some Security Council Resolutions as providing

9 United Nations Doc. A/54/549.

199 Paragraph 228 of the Genocide judgment, supra note 6.

' United Nations Report of the Special Rapporteur, 17 November 1992, para. 29. Cited in the Genocide
judgment, para. 256, supra note 6.

192 Paragraph 256 of the Genocide judgment, supra note 6.

199 According to Rosenne, one of the traditional characteristics of the Court’s evidentiary assessment
tools is its reliance on undisputed facts:

“The Court’s function in establishing the facts consists in its assessing the weight of the evidence
produced in so far as it is necessary for the determination of the concrete issue which it finds to be
the one which it has to decide. For this reason, there is little to be found in the way of rules of
evidence, and a striking feature of the jurisprudence is the ability of the Court frequently to base its deci-

sion on undisputed facts and in reducing voluminous evidence to manageable proportions.”

See Rosenne, The Law and Practice of the International Court 580, (1965), Also cited in Sandifer, supra
note 7, 15.
184} Paragraph 276 of the Genocide judgment, supra note 6.
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a factual basis from which the Court could draw legal conclusions, almost as if
Security Council Resolutions constituted fact-findings of a lower court.

One problem with the Court’s reliance on Security Council Resolutions is that
the findings of the Security Council cannot be characterized as judicial.'” In
regard to documents such as Security Council resolutions, summary records of
the Security Council and Reports of the UN Secretary-General, Uganda observed
that “with certain exceptions, the preponderance of these documents are in gen-
eral terms and make no reference to the involvement of individual States.”'®

While some authors have noted that within a cooperative system such as the
United Nations, once a United Nations organ pronounces on a point of law, it
constrains the other organs even if the pronouncement is non-binding,'” the
Genocide judgment indicates that the Court was not constrained by the General
Assembly’s statement that “ethnic cleansing” was a form of genocide. Rather, the
Court noted that the ICTY had properly determined that “ethnic cleansing” did
198 For the purposes of this article, the ques-
tion is whether it is also true that once a United Nations body such as the Security
Council or General Assembly makes a factual assessment, the Court must be held
by thar assessment.'”

Once a dispute is submitted to the Court concerning the specifics of situations
involving “continued fighting and presence of foreign forces in the DRC” to what
extent should the Court base its fact-finding, make observations of public knowl-
edge, and even draw inferences, from the general statements of the Security
Council? It would seem that at times, references to the Security Council and

not necessarily amount to genocide.

19 Sir Elihu Lauterpacht, Aspects of the Administration of International Justice, Cambridge, 1991,
pp- 42-43 (cited in Uganda’s Counter-Memorial, p. 112, para. 191).

1% Uganda Counter Memorial, p. 78, para. 108, supra note 5.

7 Jose E. Alvarez, “Judging the Security Council,” 90 American Journal of International Law 1, 6 (1966).
See also, Kathleen Renee Cronin-Furman, “The International Court of Justice and the United Nations
Security Council: Rethinking a Complicated Relationship,” 106 Columbia Law Review, 447 (2006). See
also, Marko Divac Oberg, “The Legal Effects of Resolutions of the UN Security Council and General
Assembly in the Jurisprudence of the 1C],” European Journal of International Law Vol. 16 no. 5 (2006),
879, 891. Oberg observes that “[[Jooking to establish the relevant facts in the 1986 Nicaragua case,
the Courr found that ‘in its quest for truth, it may take note of... resolutions adopted or discussed by
[international] organizations, in so far as factually relevant.”” He further notes thar “[t]his could be read
to imply that factual determinations in GA and SC resolutions do not impose themselves on the
Court.”

19 Paragraph 190 of the Genocide judgment, supra note 6.

1) The question of the extent to which the Security Council may consider prior illegalities in derermin-
ing responsibility is a problem raised long ago by the current president of the Court, Rosalyn Higgins:

“There are equally those who believe thar the Security Council views “justice” as synonymous with
the status quo ante, but thart the status quo ante is not necessarily the status juris, even under estab-
lished international law. [...] The Security Council has consistently chosen to deal, so far as manda-
tory decisions are concerned, with only the immediately prior illegality. For the serdement of the
underlying issues by the establishment of an acceptable status juris, it has preferred to recommend
that the parties resort to negotiation or mediation, though the Council has often offered its own

good offices.”
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General Assembly Resolutions would simply beg the questions facing the Court.
At other times, reliance on these Resolutions may help the Court filter out ques-
tions that are already a matter of public knowledge, in order to focus on the more
specific questions that only the Court should answer.

There has been criticism of the Wal/l advisory opinion''® concerning the extent
to which the Court simply re-framed statements of the General Assembly and the
Security Council rather than face the more complex factual questions.'"" The
Court did not see any fact-finding role for it in respect of the Wal/ Advisory
opinion; its view was that it already had before it “a given factual situation” as
provided by the UN dossier.'” It may be said that in the Congo v. Uganda case,
the Court has similarly taken UN Security Council Resolutions and other UN

Reports as the “given factual situation.”

See Rosalyn Higgins, “Settlement of Disputes by the Security Council,” 64 American Journal of Interna-
tional Law (1970) 11-12.

See also Thomas M. Franck, “The Security Council and Threats to the Peace: Some Remarks on Remark-
able Recent Developments,” ASIL Proceedings, 1993, p. 83; see also, Alain Pellet, “Strengthening the Role
of the IC)," Law and Practice of International Courts and Tribunals Vol. 3 (2004), 173-180.

1O [egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion
of 9 July 2004, I.C.J. Reports 2004, p. 136. Also available on the Court’s web site at <htep://www.icj-cij.
orgliciwww/idocket/imwp/imwpframe.htm>.

"1 See paragraph 3 of Judge Buergenthal’s Declaration:

“It may well be, and | am prepared to assume it, that on a thorough by Israel on the Occupied
Palestinian Territory violate international law (see para. 10 below). But to reach that conclusion
with regard to the wall as a whole withourt having before it or seeking to ascertain all relevant facts
bearing directly on issues of Israel’s legitimate right of self-defence, military necessity and security
needs, given the repeated deadly terrorist attacks in and upon Israel proper coming from the Occu-
pied Palestinian Territory to which Israel has been and continues to be subjected, cannot be justified
as a matter of law. The nature of these cross-Green Line atracks and their impact on Israel and its
population are never really seriously examined by the Court, and the dossier provided the Court by
the United Nations on which the Courr to a large extent bases its findings barely touches on that
subject. I am nor suggesting that such an examination would relieve Israel of the charge that the
wall it is building violates international law, either in whole or in part, only that without this
examination the findings made are not legally well founded. In my view, the humanitarian needs of
the Palestinian people would have been better served had the Court taken these considerations into
account, for that would have given the Opinion the credibility I believe it lacks.”

For a general discussion of the Wall Advisory Opinion, See the American Journal of International Law
Agora, Volume 99 (2005). See also “The Wall Symposium,” European Journal of International Law,
Vol. 16 (2005) No. 5.

"3 Paragraph 37 of the advisory opinion states:

“As regards the alleged lack of clarity of the terms of the General Assembly’s request and its effect
on the “legal nature” of the question referred to the Court, the Court observes that this question is
directed to the legal consequences arising from a given factual situation considering the rules and
principles of international law, including the Geneva Convention relative to the Protection of Civil-
ian Persons in Time of War of 12 August 1949 (hereinafter the “Fourth Geneva Convention”) and
relevant Security Council and General Assembly resolutions. The question submitted by the
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Another question related to the Court’s reliance on UN documents is the
extent to which the Court can draw inferences from the parties’ actions before the
UN Security Council.

The Court found in the Nicaragua case that the United States could not have
believed that it was the subject of an armed attack which would have given rise to
the collective right of self-defense, given that the United States had not complied
with the requirements of Article 51 of the UN Charter governing that right.'”?
In the Oil Platforms case, the United States invoked Article 51 of the Charter
before the UN Security Council, however the Court refused to accept that its
invocation of Article 51 gave any weight to the notion that the United States
believed that it was the subject of an armed attack.""* In the Congo v. Uganda
case, the Court, when analyzing whether Uganda was entitled to resort to self-
defence, decided not to ask whether each individual action was carried ourt on the
basis of self-defence, but rather, whether Uganda was generally entitled to act
based on self-defence.'”® The Court then concluded that the Security Council had
adopted several resolutions, which, according to the Congo, were “demonstrably
incompatible with Uganda’s right to unilateral use of force, whether on the basis
of alleged self-defence or some other ground.”"'¢

In the Genocide case, the Court seemed to draw facrual conclusions more from
what UN documents did not say rather than from what they did say. While the
Court referred to Security Council Resolutions'” in which the Security Council
called on the Former Republic of Yugoslavia to end its participation and military
operations with Bosnian Serb armed forces prior to the massacres at Srebrenica,
the Court seemed to conclude that the absence of direct blame on the Serbian
authorities in those Resolutions supported the principle that Serbia and Monte-
negro was not directly responsible.

In regard to the question of whether Serbian authorities were responsible for
genocide, the Court found it significant that the report of the United Nations
Secretary-General did not establish any direct involvement by President Milosevi¢
with the massacre.”'"® But why would the Secretary-General of the United Nations
have blamed Milo$evi¢ directly or the authorities of Belgrade for genocide, when

General Assembly has thus, to use the Court’s phrase in its Advisory Opinion on Western Sahara,
“been framed in terms of law and raise[s] problems of international law”; it is by its very nature
susceptible of a reply based on law; indeed it is scarcely susceptible of a reply otherwise than on the
basis of law. In the view of the Court, it is indeed a question of a legal character (see Western Sabara,
Advisory Opinion, 1.C.J. Repores 1975, p. 18, para. 15).

13 Highet, supra note 1, 12. Nicaragua judgment on the merits, supra note 13, para 235.

U9 Oil Platforms, supra note 4, para. 51.

") Congo v. Uganda, supra note 5, paras. 118 and 145.

18 Congo’s Reply, supra note 5, Vol. I, para. 3.18, Security Council Resolutions 1234 (1999), 1304

(2000).

"7 Security Council Resolutions 752 (1992), 757 (1992), 762 (1992), 819 (1993), 838 (1993).

18 Genocide judgment, supra note 6, para. 408.
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such a complicated and weighty decision belonged to a court in the first place?
This is an instance in which the Court, when faced with facts that it could not
establish by direct evidence, and, in its resistance to inferences, fell back on the
comfortable cushion of UN Documents such as a Report of the Secretary-
General, which have often made only vague pronouncements precisely because
that is all that they can do.

The use of the Security Council’s Resolutions and UN Reports, as general
assessments of a current crisis, worded within the framework of international law,
should be a point of departure for States to resolve their disputes before the Court,
rather than as a substitute for the Court’s fact-finding.'"

While UN documents and reports may be helpful in establishing facts, as the
Court deals more and more with controversial and sensitive issues such as those
underlying the Genocide case and the Congo v. Uganda case, it will also have
to deal with parties’ challenges to the fact-finding underlying UN documents.
The Court has the option of deciding, as a preliminary matter, that cercain find-
ings in a UN document are matters of public knowledge or of historical record.
It may also call on experts and the very authors of the UN documents to decide
for itself whether the fact-finding upon which UN documents are based is sound.
As the Court’s docket becomes more up-to-date, it will be interesting to see
whether in the future the Court attempts to carry out additional fact-finding by
calling on experts or even by establishing its own fact-finding commission. Any
such commissions will no doubt face tremendous obstacles'® and perhaps criti-
cism regarding their legitimacy; nevertheless, if fact-finding is indeed “a basic part
of the original purpose for an international court,”"?' the Court should risk such
criticism.

IX. Reliance on Fact-Finding from Commissions and other Courts

In the Congo v. Uganda case, the Court noted that it would give special consider-
ation to the Report of the Porter Commission, which had gathered evidence
through examination of persons directly involved who were subsequently cross
examined. The Court further observed that, since the publication of the Porter
Commission Report, neither party had challenged the report’s credibility.'

Given the Porter Commission’s own admission of the serious flaws and con-
straints involved in its fact-finding process, however, it is surprising that the Court
would have given the report so much weight.

' See Higgins, supra note 109 ar 3.

"% For an illustrative discussion of the obstacles facing fact-finding commissions, see Thomas Buergenthal,
“The United Nations Truth Commission for El Salvador,” supra note 19, 513.

21 See Higher, supra note 1 at 6.

' Congo v. Uganda Judgment, supra note 5, para. G0.
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In its report, the Porter Commission noted:

The Commission has experienced various constraints in its task. One of the major snags was the
lack of sources of information. Although the original Panel was prepared to accepr unsworn, and
often hearsay evidence in private, this Commission is forced by the Commissions of Inquiry Act to
work only with sworn evidence, given in public.

The Commission had hoped for the original [UN] Panel’s assistance in providing some of the
sources it had not included in its reporr, bur disappointingly from the ourset, this was not the case.
In initially refusing to share with this Commission their sources of informarion, the original Panel
made it clear that it was the policy of [the] UN not to disclose such sources in its reports. However,
later on during further visits by members of the reconstituted Panel to this Commission, some
documents were availed which have assisted enquiries to a certain extent. Further documents were
provided from time to time, although some of them turned out ro be impossible to rely upon, while
others were translations from French into English. The reconstituted Panel availed one witness,
together with facilities to hear him in Nairobi, which was ngreat assistance. All in all, however, this
Commission has been left with the impression that the reconstituted Panel could have done a great
deal more to assist, and could have done it earlier in the investigations.'*

Whereas the Court gave more weight to the fact that the testimony presented
before the Porter Commission was sworn testimony, the Porter Commission itself
observed that the very fact that the witnesses had to provide sworn testimony in
public made the testimony less reliable at times:

For this Commission, bound as it is to hear sworn evidence in public, it would seem thar the major-
ity of evidence likely to be obtained by such a methodology would be either hearsay, biased, or pure
gossip, all untested.'*

[..]

As this Commission has already shown in its Interim Report and repeats here in Paragraph 16.1
below, that investigation [the Dara Foret investigation] was in many areas one sided, biased, and
completely wrong, because the original Panel did not do wha it said it was going to do, that is, 1o
interview those accused, or ask to do s0.'?

The Court made no mention of some of the flaws in the findings of the Porter
Commission, flaws that the Porter Commission itself described in its report.
Rather, it relied on the Porter Commission’s conclusions much in the way an
appellate body would rely on the fact findings of a trial court.' It appears that
when a fact alleged by one of the parties was confirmed by one of the findings of
the Porter Commission, the Court accepted the evidence has having met a clear
and convincing standard of proof.

3 Report of the Judicial Commission of Inquiry into Allegations of lllegal Exploitation of Natural Resources
and Other Forms of Wealth in the Democratic Republic of Congo 2001, 3. See Uganda’s Annex to Rejoinder,
20 (October 2003), supra note 5.

1 1d. at 7.

123 14,

126 Paragraphs 114 and 115 of the judgment refer to the examination by Justice Porter in much the same
way an appellate court would refer to the findings of a trial courr:
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The Court seems to have developed a new test for considering secondary
evidence based on the standard it applied to the Report of the Porter Commission
in Congo v. Uganda. In paragraph 214 of the Genocide judgment, the Court noted
that “the fact-finding process of the ICTY falls within this formulation, as
‘evidence obrained by examination of persons directly involved’, tested by cross-
examination, the credibility of which has not been challenged subsequently.”'?

On the one hand, it would seem that in the IC] Genocide case, relying
on ICTY decisions which involved the examination and cross examination of
hundreds of witnesses would be a suitable solution to the daunting task facing the
IC] in respect of fact-finding, as it would allow the work of the ICTY to take on
the role similar to a lower trial court entrusted with fact-finding,'?® leaving the
more abstract legal questions to the Court.'?

On the other hand, it is important to recall that the ICTY has been looking at
facts through a different lens, or, in the words of IC] Judge a4 Aoc Mahiou, “sous
un angle particulier.”'** Whereas the ICTY has been filtering facts according to
their probative value under international criminal law, the IC] had the task of
examining those facts under a civil law standard, based on the principles of inter-
national State responsibility.'!

The Court admits in paragraph 167 of the Genocide judgment that the inter-
national responsibility of States is not the same as individual criminal responsibil-
ity, and that the Court it is not operating under the rules of criminal law:

“[--.] General Kazini was asked by Justice Porter what was the objective of this joint offensive with
the rebels. General Kazini replied “[t]o crush the bandits together with their FAC allies” and con-
firmed that by “FAC” he meant the “Congolese Government Army” (CW/01/03 24/07/01, p. 129).
It is thus clear to the Court that Uganda itself actually regarded the military events of August 1998
as part and parcel of operation “Safe Haven”, and nor as falling within whatever “mutual under-
standings” there had previously been.”

1 Referring to the Congo v. Uganda judgment, supra note 5, p. 35, para. 61. See also paras. 78-79,

114 and 237-242.)

'*¥ During the hearings of the Genocide case, counsel for Bosnia, Prof. Thomas Franck, argued that

the fact-finding work in respect of genocide had already been accomplished by the rigorous adversarial

process at the ICTY, it only remained for the IC]J to look at the pattern of decisions and point the finger

at Serbia. See CR 2006/3, para. 24, Public sitting held on Tuesday, 28 February 2006. Supra note 6.

' According to Highet, the absence of a jury “is congruent with the nature of the subject matter of

international law: not only does the Court deal with states and not individuals-and is thus not normally

required to determine subjective and difficult issues, such as scienter and mens rea, it also deals with a

sophisticated and relatively narrow series of rules and problems marked by a relatively high level of

abstraction. Keith Higher, supra note 1, 14.

As noted by Franck, the IC] must take on the role of both a trial court and a court of final appeal, see

Thomas M. Franck, “Fact-Finding in the .C.].”, supra note 2 at 21.

139 See the dissenting opinion of Judge a4 hoc Mahiou, paragraph 53.

3" See A Dialogue at the Court, Proceedings of the IC//UNITAR Colloquium held on the occasion of

the Sixtieth Anniversary of the International Court of Justice, April 1996, 30. See also Christine Van den

Wyngaert, International Criminal Courts as Fact (and Truth) Finders in Post-Conflict Societies: Can

Disparities with Ordinary International Courts be Avoided? 100 ASIL Proceedings 63 (2006).
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... Itis true that the conceprs used in paragraphs (&) to (e} of Article III [of the Genocide Conven-
tion], and particularly that of “complicity”, refer to well known categories of criminal law and, as
such, appear particularly well adapted to the exercise of penal sanctions against individuals. It
would however not be in keeping with the object and purpose of the Convention to deny that
the international mponsib;}'ig! af a State — even tbaﬂg},' quite d{ﬁ‘mr in nature ﬁvm criminal
responsibility — can be engaged through one of the acts, other than genocide itself, enumerated in
Article III [Emphasis added].

While the Court acknowledged almost in passing that there was a distinction to
be made between State responsibility for genocide and individual responsibility
for genocide, it did not fully explain how that distinction played out in terms of
the Court’s consideration of ICTY decisions.

The Court made clear in paragraphs 217-219 of the Genocide judgment that it
would rely for the most part on final decisions of the ICTY, and would not take
into consideration the facts alleged in indictments or other decisions that were
less than definitive. This meant that the Court’s experiment with ICTY decisions
involved distilling the basic ingredients, the facts, from a finished product, the
law, a product that resulted from a complex recipe, several ingredients of which
were of no relevance to the question of Serbia and Montenegro’s responsibility
under international law.

Another problem, as noted by Judge a4 hoc Kreéa in his dissenting opinion, is
that the legal reasoning of the ICTY has proved inconsistent from one decision to
the next.'? In particular, Judge ad hoc Kreéa noted that the ICTY has set forth
contradictory reasoning in respect of the question of whether genocidal intent
could be inferred.'® This observation regarding the ICTY’s treatment of infer-
ences is particularly relevant in view of the ICJ’s rejection of the “pattern of infer-
ences” approach sought by Bosnia and Herzegovina.

In the Krsti¢c Appeals Chamber decision, the ICTY specifically stated that
inferences could be drawn in respect of genocidal intent,'* and the ICTY has
repeatedly drawn inferences in respect of knowledge of the accused, although

13 See para. 109 of his dissenting opinion, supra note 6.

39 1d., citing ICTY, Prosecutor v. Krstic, 1T-98-33, Trial Chamber, ICTY, Prosecutor v. Stakic, 1T-97-24,
Trial Chamber, ICTY, Prosecutor v. Brdanin, 1T-99-36 Trial Chamber. Available on the ICTY web site at:
<hup://www.un.org/ icty/cases-e/index-e.htm>.

130 See para. 34 of the Appeals Chamber decision, supra, as cited in the dissenting opinion of
Vice-President Al-Khasawneh, in which the ICTY stated that, “[w]hen direct evidence of genocidal
intent is absent, the intent may scill be inferred from the factual circumstances of the crime.” (Judgment
of 19 April 2004).

Paragraph 223 of the Krsti¢ Appeals Chamber judgment states:

“The offence of extermination as a crime against humanity requires proof that the proscribed act
formed a part of a widespread or systemaric actack on the civilian populacion, and that the perpetra-
tor knew of this relationship. These two requirements are not present in the legal elements of
genocide. While a perpetrator’s knowing participartion in an organized or extensive attack on civil-
ians may support a finding of genocidal intent, it remains only the evidentiary basis from which
the fact-finder may draw this inference. The offence of genocide, as defined in the Statute and in
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such inferences have not always resulted in meeting a beyond a reasonable doubt
standard of proof for the finding of criminal liability.'® In some instances, how-
ever, the ICTY has refused to make links or draw inferences in respect of the
intent of the accused.'

The Court’s reliance on ICTY jurisprudence for its fact-finding was unavoid-
ably tainted by the ICTY’s own flaws and inconsistencies in its conclusions. It
seems that the Court, perhaps not knowing how to weigh the ICTY’s inconsis-
tent approach to the drawing of inferences, simply avoided drawing inferences
altogether.

A troublesome aspect of the Court’s use of ICTY decisions was the way in
which the Court selected ICTY decisions, and the justifications it offered in
respect thereof. This was highlighted by the convoluted approach the Court took
towards the 7adi¢ Appeals Chamber decision.'” The Court explained that one
reason for not considering the 7adi¢ Appeals Chamber decision was due to the
ICTYs interpretation in Tadic of the IC]’s own control test in the Nicaragua case.
Why the ICTY even applied the ICJ’s control test from the Nicaragua case to an
inapposite situation is unclear, as was observed in the dissenting opinion of Vice-
President Al-Khasawneh.'*® Moreover, the “overall control” test applied by the
ICTY in the 7adi¢ case was well in-line with the Court’s test in the Congo v.
Uganda decision. In paragraph 205 of the Court’s judgment in Congo v. Uganda,
the Court stated that “[i]n order to rule on the DRC’s claim, it is not necessary
for the Court to make findings of fact with regard to each individual incident
alleged.” In the same manner, the ICTY in the 7adi¢ Appeals Chamber decision

international customary law, does not require proof that the perpetrator of genocide participated in
a widespread and systematic attack against civilian population,.”
139 See, eg, Prosecutor v. Krstic, Trial Chamber judgment, 2 August 2001, para. 383:

“The Chamber heard evidence that Bosnian Muslim prisoners were still being raken within the
Drina Corps zone of responsibility throughout this period. This supports an inference that by
“parcels” the VRS were referring to people, specifically Bosnian Muslim prisoners [...]"

See ibid., para. 369: “The fact that General Krstic had been involved in issuing orders to Drina Corps
units about securing this stretch of the road gives rise to an inference that he must have known the men
were being raken off the buses at Tisca.” (The Trial Chamber later states that it had not been established
beyond reasonable doubt that he had direct knowledge).

13 See paragraph 554 of the ICTY Stakic Trial Chamber Judgment, 1T-97-24, 31 July 2003:

“Even though Dr. Staki¢ helped ro wage an intense propaganda campaign against Muslims, there is
no evidence of the use of hateful terminology by Dr. Staki¢ himself from which the dolus specialis
could be inferred.”
30 IT-94-1-A, Judgment, 15 July 1999, available at <http://www.un.org/icry/tadic/appeal/judgement/
index.htms>.
139 [n paragraph 36 of his dissenting opinion, he observes that “[tJhe Court applied the effective-control
test to a situation different from that presented in the Nicaragua case. In the present case, there was a
unity of goals, unity of ethnicity and common ideology, such that effective control over non-State actors
would not be necessary. [...]"
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held that the acts committed by Bosnian Serbs could be attributed to the FRY on
the basis of the overall control of the FRY over the Republika Srpska and the
VRS, without having any need to prove that each and every operation was carried
out pursuant to the FRY’s instructions.'®

In conclusion, it may be said that the Court demonstrated a tendency to use
selective legal findings of the ICTY as a basis for its factual findings, and avoided
crucial factual findings concerning control by the Belgrade authorities. While the
Nicaragua decision was criticized for a selective treatment of press and other
secondary reports,'®® the Genocide judgment may draw the same type of criticism
for its selective use of ICTY jurisprudence.

X. Conclusion

This article concludes that there is nothing inherent in the Court’s legal framework
that should prevent it from fulfilling its role under Article 36(2)(c) of its Statute.
However, the Court should give, on a case-by-case basis, more guidance to the
parties in terms of evidence. This guidance should be in the form of preliminary
orders on questions such as burden of proof, the type of evidence admissible, the
scope of public knowledge, and the weight the Court will give to fact-finding by
outside commissions and judicial bodies. This in turn should help inspire counsel
before the Court to present more focused and disciplined written and oral plead-
ings. As the claims coming before the Court are increasingly complex and may
involve sensitive matters of human rights, it is important that the Court consider
some measures to ensure that its procedures meet the demands of these cases.

It may be said that the Court has demonstrated an increasing resistance to the
drawing of inferences from secondary evidence. Inferences are a tool that judges
must use, even in the criminal law area, as noted earlier, and, on occasion, in respect
of the most serious crimes. While the principle of equal treatment of the parties
must constrain the Court to some degree, it should not overwhelm the Court to the
extent that it can no longer make logical deductions from reasonable inferences.

') For a general discussion of some of the consequences resulting from the proliferation of international
tribunals and the resulting overlap and/or conflicts between them, see Thomas Buergenthal, “Proliferation
of International Tribunals: Is It Good or Bad?,” 14 Leiden Journal of International Law 267-275 (2001).
140 Gep dissenting opinion of Judge Schwebel, supra note 13, p. 328, para. 149:

“While 1 have no doubr thar the Court has endeavoured to achieve a perfect equality between the
Parties in its treatment of the evidence, I regret that | am forced to conclude that its reach has
exceeded its grasp. To take another striking example, the Court, as noted, maintains that it has
avoided “a selective approach” in treating press statements, including those of figures of the highest
political rank. Yet the Court relies upon press statements of President Reagan, while it fails to give
weight to President Ortega’s admissions in press interviews in January 1985 and April 1986 that
Nicaragua is willing to suspend its material aid to insurgents in El Salvador on the condition that
the United States ceases its material aid to the contras. [...}"
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In addition, while the Court should approach secondary evidence such as press
reports with caution, it is not without the tools to verify the accuracy of certain
reports, and it should not turn a blind eye to patterns demonstrated by press
reports based on the possibility that they may emanate from the same source.
Repeating the caveat of the Nicaragua case is not a satisfactory approach to the
complex and sometimes valuable information contained in secondary evidence
such as press reports; it is incumbent upon the Court to test the evidence for its
sufficiency, and when necessary, to call on the authors of reports or to shift the
burden of proof to the party challenging a report to prove that it is inaccurate.

Finally, the Court should exercise caution when substituting the findings of
UN reports and resolutions for its own assessment of the facts. First, UN docu-
ments may use the same secondary sources which the Court deems unreliable,
and second, UN documents often merely frame the factual questions for the
Court to determine, they do not necessarily sort out or weigh the facts in terms
of international legal responsibility.

Given that the Court will most likely continue to be asked to establish facts
arising from complex situations such as international military conflicts and
humanitarian crises, the way in which the Court goes about examining evidence
merits serious attention. As noted by former President of the Court, Judge Guil-
laume, weaknesses in the Court’s fact-finding may result in serious consequences
both for the credibility of international justice and for the relations between the
State parties before the Court.'!

4 Gilbert Guillaume, “Preuves et Mesures d'Instruction Devant Les Juridictions Internationales,” La
Cour Internationale de Justice & 'Aube du XXI™ Siecle, Le regard d'un juge, 1987, p. 1, citing Sir Hersch
Lauterpache, The Development of International Law by the International Court, 1958, p. 366.

Some might argue that the Court’s decisions have an even greater impact on the relations berween States
than resolutions of the UN Security Council, which as will be discussed further infra, can be labeled a
“quasi-judicial.” As noted by Rosalyn Higgins:

“Thus when in 1947 the Security Council was debating whether the question of hostilities becween
Indonesia and The Netherlands should be put upon the agenda, China suggested: ‘I think it would
be dangerous to talk too much about legalities.. .. If we pay too much attention to legalities, we
shall become involved.... Emphasis on legalities might have very serious and undesirable political
consequences.’”

See Rosalyn Higgins, supra note 109 at 10, citing Security Council, 2nd Year, Official Records, 179th
meeting, p. 1861.
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REPARATION IN FAVOUR OF INDIVIDUAL VICTIMS OF
GROSS VIOLATIONS OF HUMAN RIGHTS AND
INTERNATIONAL HUMANITARIAN LAW

Christian Tomuschat*

1 INTRODUCTION

After nearly 16 years of drafting efforts, the UN Commission on Human
Rights adopted the “Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law”
(BPG) on 19 April 2005." This was one of the most ambitious projects the
human rights bodies of the United Nations has ever handled and stands
obviously in parallel to the “classic” Articles on Responsibility of States for
internationally wrongful acts (ILC Articles) drawn up by the International
Law Commission (ILC), which were taken note of by the UN General Assembly
in resolution 56/83 of 12 December 2001. It should be pointed out that the
ILC could, to a large extent, rely on a widely settled State practice in many
respects. In contrast, not withstanding the innovative elements, in particular
concerning the right to respond to a breach of an international obligation,
the Commission on Human Rights could not even be sure that the individ-
ual “rights” to a remedy and reparation dealt with in the BPG did actually
exist. Thus, questions remain open as to the legal nature of the BPG, and
it will be the principal objective of this study to examine what legal qual-
ity is attached to the propositions enunciated therein.

*  Honorary Professor, Faculty of Law, Humboldt-University of Berlin; Member of the Institut de
Droit international.

1 UN doc. E/CN.4/L.48.13 April 2005. Vote of 40 to none, with thirteen abstentions, among
them Australia, Germany, United States, but also Sudan.
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international, Liber Amicorum Lucius Caflisch, pp. 569-590.
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The concept took form in 1989 when the Sub-Commission on Preven-
tion of Discrimination and Protection of Minorities® entrusted Mr. Theo van
Boven with the task of undertaking a study concerning the right to restitu-
tion, compensation and rehabilitation for victims of gross violations of
human rights and fundamental freedoms.> The rapporteur submitted what he
considered, his final report in 1993.* In section IX, it contained “Proposed
Basic Principles and Guidelines” on the topic. After an extensive exchange
of views essentially within the Sub-Commission, the Rapporteur eventually
submitted a revised version of the BPG in January 1997.° The next year, on
the basis of Commission on Human Rights resolution 1998/43,% a new inde-
pendent expert (Mr. M. Cherif Bassiouni) was appointed in order to review
and complete the work carried out by Van Boven. The drafting process then
evolved in two stages. In his first report,” the new rapporteur gave an out-
line of the orientations and necessities of the project as visualized by him.
He still refrained from presenting a body of rules, being under the impres-
sion that he needed substantial input from all the actors involved before
being able to set out any proposals. His final report, containing a revised
version of the Basic Principles and Guidelines (Bassiouni draft), was issued
in January 2000.* It was a far more comprehensive document than the drafts
provided by Van Boven, above all, due to the fact that Bassiouni integrated
large parts of the work done by Mr. Louis Joinet on the topic of “Question
of the impunity of perpetrators of human rights violations (civil and politi-
cal)” in his own text. The importance of this document was clearly recog-
nized by the Commission on Human Rights. By two resolutions,' it called
for the holding of special consultative meetings in which all interested gov-
ernments, intergovernmental organizations and non-governmental organiza-
tions in consultative status with ECOSOC could participate. The first of
these meetings was held on 30 September and 1 October 2002, the second
one on 20, 21 and 23 October 2003'? and the last one from 29 September
to 1 October 2004, all of them in Geneva. These consultative meetings

2 Today: Sub-Commission for the Promotion and Protection of Human Rights.
3 Res. 1989/13, 31 August 1989.

4 UN doc. E/CN.4/Sub.2/1993/8, 2 July 1993.

5 Note annexed to UN doc. E/CN.4/1997/104, 16 January 1997.

6 17 April 1998.

7 E/CN.4/1999/65, 8 February 1999.

8 UN doc. E/CN.4/2000/62, 18 January 2000.

9 Final report: UN doc. E/CN.4/Sub.2/1997/20/Rev.1, 2 October 1997.
10 Res. 2000/41, 20 April 2000, para. 3; 2002/44, 23 April 2002, para. 3.
11 Report: E/CN.4/2003/63, 27 December 2002.

12 Report: E/CN.4/2004/57, 10 November 2003.
13 Report: E/CN.4/2005/59, 21 December 2004.
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permitted an in-depth study of all the difficult issues related to the draft
instrument. It was on the basis of these fertile antecedents that eventually
the text, as it stood after the third consultative meeting,'* was adopted.

2 THE LEGAL SIGNIFICANCE OF THE TEXT

It is obvious at first glance that the adoption of the BPG could not, as such,
produce binding international law. The Commission on Human Rights
enjoys no decision-making power. But the legal significance of the text
could be greatly increased by contending that all of the 27 Principles could
be characterized as codifying positive international law; the source of which
was to be found either in treaty stipulations or in rules of customary law.
This was and is one of the controversial features of the BPG. The Preamble
states (para. 7) that the BPG “do not entail new international or domestic
legal obligations but identify mechanisms, modalities, procedures and meth-
ods for the implementation of existing legal obligations”. However, this affirma-
tion is neither true and nor does it provide a conclusive answer to the
question raised. It is not true because the BPG are not limited to procedural
issues, setting forth, instead, propositions which, in their great majority, are
of a genuinely substantive nature. On the other hand, an attempt had been
made to make clear, through the choice of language, the Principles that
were deemed to be mandatory and those, by contrast, that had to be char-
acterized as being purely recommendatory.!’® Progressively, in the course of
the many rounds of the deliberation process, many formulations were
changed from “shall” to “should” or other language formulations that re-
placed former pretorian-style assertions. In his two drafts, under the head-
ing of “Forms of reparation”, Van Boven had generally suggested wording
according to which restitution, compensation, rehabilitation as well as satis-
faction and guarantees of non-satisfaction “shall be provided”; Bassiouni
abandoned that position, preferring to use “should be provided”. This for-
mulation found its consecration in the text as adopted on 18 April 2005.
Principles 18 to 24, which deal with the four categories of reparation rec-
ognized in the BPG, consistently use the phrase: “should be provided”. On
the other hand, in some other places, the former entitlement of the victim
has been replaced by references to unspecified measures of care in favour
of the victims. Thus, while Bassiouni spoke of “Victims’ right to access jus-
tice” (section VIII.) and “Victims’ right to reparation” (section 1X.), the text

14 Of 1 October 2004, ibid., Annex 1.
15 Report on the third consultative meeting, supra (note 12), para. 11.
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now reads: “Access to justice” (section VIII.) and “Reparation for harm suf-
fered” (section IX.). On the whole, only the general title has remained untouched,
focusing on “the right to a remedy and reparation”. However, the many
changes that the text suffered — or by which it has been improved — un-
equivocally convey the idea that the drafters, at the last stage the collective
body of the Commission on Human Rights, were not guided by the aim of
drawing up a comprehensive legal framework of the rules governing the
commission of gross violations of human rights and serious breaches of
IHL. Rather, they were aware of the fact that while from a systemic view-
point, the BPG constituted a consistent whole, from a legal perspective,
they were nothing more than a patchwork given the many political elements
as accurately reflected in the title: Principles and Guidelines. It is, therefore,
necessary to carefully handle the BPG. Principles and rules of positive inter-
national law stand side by side with propositions of a purely hortatory char-
acter. In the future, the dividing line between the two classes of norms may
be easily blurred if the awareness of these juridical differences is lost or
deliberately brushed aside by activists who could portray the entire set of
the BPG as pertaining to the body of positive international law.

During the drafting process, the question of whether the future instru-
ment was to cover any violations of human rights and international human-
itarian law (IHL) was raised on many occasions).'® Wisely, however, the
prevailing view withstood the temptation to proceed to an all-inclusive
codification. In general, only the first two sections deal with human rights
law and IHL regarding the (primary) obligation to ensure respect for and
implement the relevant legal rules and principles. In respect of the legal con-
sequences attached to wrongful conduct, the BPG are confined to “gross”
or “serious” breaches. Indeed, minor violations of human rights standards
occur inevitably on a daily basis. The modalities of their reparation can be
left to the discretion of individual States. Guidance from international
sources is required only where the relevant occurrences have had a disrup-
tive influence on individual lives or even on the existence of an entire
nation. To underline this limitation, the BPG have resorted to the terms
“gross” violations of human rights and “serious” violations of IHL. Neither
term is a specific term of art.'” However, most observers would easily be

16 Bassiouni was in favour of such a broad approach. For his draft, he chose the title: Basic prin-
ciples and guidelines on the right to a remedy and reparation for victims of violations of inter-
national human rights and humanitarian law, confining the suggested propositions to crime
under nternational law only with regard to penal sanctions. See also the report on the second
consultative meeting, supra (note 11), para. 70.

17 We do not agree with the view to the contrary affirmed in the report on the third consultative
meeting. Supra (note 12), para. 12.
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able to agree on the scope ratione materiae of gross violations which
include, as a minimum, all international crimes as well as any situation
which “appear to reveal a consistent pattern of gross and reliably attested
violations of human rights and fundamental freedoms” in accordance with
ECSOC resolution 1503 (XLVIII)."”® Under the Geneva Conventions on
humanitarian law, the legal position is more difficult, in that that the notion
of “grave breaches” has been used to identify infringements of particular
seriousness. Apparently, here the intention was to go beyond the realm
delineated in those conventional clauses.

3 CRIMINAL AND CIVIL LAW TOGETHER — THE COMPREHENSIVE CHAR-
ACTER OF THE TEXT

The BPG attempt to regulate all the consequences that may flow from the
commission of grave violations of human rights and IHL, without drawing
any distinctions between criminal law aspects and other aspects which one
might call “civil aspects” inasmuch as they affect the status of individuals
victims of such violations. However, this was certainly not the starting point
of where the journey began. Resolution 1989/13 of the Sub-Commission
confined itself to referring to the rights that may accrue to an individual vic-
tim of gross injustices (right to restitution, compensation and rehabilitation).
It was a limitation which was perfectly in line with the general scope of
competence of the Sub-Commission, which is not a specialized body for
dealing with criminal law matters. Consequently, Van Boven mainly empha-
sized the responsibility of States vis-a-vis aggrieved individuals although he
also included some propositions of great relevance regarding penal sanc-
tions. Thus, he stated that there existed a duty to prosecute perpetrators of
crimes under international law' and he additionally suggested that univer-
sal jurisdiction should be introduced for such crimes.® A fuller articulation
of these criminal-law aspects, now clearly set apart from the propositions
describing the relevant civil law regime, can now be found in section III of
the GPG (“Gross violations of international human rights law and serious
violations of international humanitarian law that constitute crimes under
international law”).

18 Of 27 May 1970.
19 BPG, First report, supra (note 3), paras. 2, 5; BPG, Final report, supra (note 4), para. 2.
20 BPG, First report, ibid., para. 12; Final report, para. 5.
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A. Criminal-law aspects
> The duty to prosecute

Van Boven had no doubts that with regard to crimes under international law
there existed “a duty to prosecute and punish perpetrators”.?’ The same
opinion was echoed by Bassiouni.”> The BPG have softened the rather cat-
egorical formulations employed by the two rapporteurs. Borrowing a for-
mulation from Art. 7 (2) of the UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, the relevant sen-
tence (Principle 4, first sentence) now reads:

In cases of gross violations of international human rights law and serious vio-
lations of international humanitarian law constituting crimes under international
law, States have the duty to investigate and, if there is sufficient evidence, the
duty to submit to prosecution the person allegedly responsible for the violations
and, if found guilty, the duty to punish him or her.

This proposition does not differentiate between instances where a treaty
clause provides for the prosecution of alleged offenders, and situations that
are governed only by customary law. Concerning the latter category, one
can certainly conclude that any State is under an obligation to commence
criminal proceedings if, allegedly, crimes of such gravity have been com-
mitted in its territory, bound under international law to ensure peace and
security within its borders.”® But the problems arise as soon as an alleged
offence has been committed abroad, in particular, by non-nationals.

> Universal jurisdiction

This second issue is addressed by the BPG in Principle 7. The two rappor-
teurs were unanimously of the opinion that universal jurisdiction did indeed
exist for the offences coming within the scope of their projects. This issue
has been distanced from the BPG as it now stands. States have been admon-
ished to act on the basis of universal jurisdiction “where so provided in an
applicable treaty or under other international law obligations”. Thus, the text
openly acknowledges that no general rule of customary international law
providing for universal jurisdiction regarding each and every case of a

21 See supra (note 18).

22 Final Report, supra (note 7), para. 4.

23 For a more detailed study of the issue see C. Tomuschat, “The Duty to Prosecute International
Crimes Committed by Individuals”, in: H.J. Cremer et al. (eds), Tradition und Weltoffenheit
des Rechts. Festschrift fiir Helmut Steinberger (Berlin et al., Springer, 2002), pp. 315-349.
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crime encompassed by the BPG can be identified. It is not possible, in the
present context, to deal with the complex issue of universal jurisdiction
extensively. However, one of the most enlightening occurrences of the
recent past has been that Belgium repealed its former legislation based on
that principle due to the pressure from the United States.** Germany which
had, following the example of Spain, enshrined universal jurisdiction in its
Code of crimes against international law?* has now along with Spain,
modified the “purity” of the principle with strong elements of subsidiarity
or necessity to protect themselves against encountering United States oppo-
sition with the same acuity as Belgium did.*® At the most, apart from the
well-known clauses in the Geneva Conventions of 1949 and the Anti-
Torture Convention (Art. 5), international consensus seems to have been reached
with regard to allegations of genocide notwithstanding the ominous provi-
sion regarding jurisdiction in the Genocide Convention (Art. VI). On the
whole, the summary treatment of jurisdiction in Principles 6 and 7 is not
very helpful. It does not do justice to the complexities of the different titles
of jurisdiction and their conjunction in criminal cases. Thus, Principles 6
and 7 can only serve as a reminder that criminal prosecution is indeed one
of the consequences entailed by grave breaches of international law to the
detriment of individual human beings.

> The duty to investigate

The duty to investigate any violations effectively, promptly, thoroughly and
impartially (Principle 3. (b)) is probably the most precious asset of the
BPG. It has reliable foundations in the jurisprudence of both, the Inter-American
and the European Court of Human Rights.”” Failing such investigation, no
prosecution can be successful, nor can victims have any chance to obtain
reparation for harm suffered. Additionally, in cases of gross or serious vio-
lations of the applicable legal standards, an investigation satisfies the need
for a national community to know the truth.

24 Laws of 23 April 2003, 42 ILM, 2003, 758; 7 August 2003, ibid., at 1270.

25 Of 26 June 2002, 42 ILM, 2003, 998.

26 In Germany, Article 153f(2) of the Code of criminal procedure, ibid., at 1008, confers a large
measure of discretion to the prosecutorial authorities on which they relied in order to refuse
opening a criminal investigation against U.S. military officers resident in Germany on account
of the occurrences in the Abu Ghraib prison in Iraq; see decision of the Federal Prosecutor,
10 February 2005, provided on the internet by the U.S. Center for constitutional rights. In
Spain, the Supreme Court holds that universal jurisdiction as contemplated by Article 23(4) of
the Ley Orgéanica del Poder Judicial becomes operational only in case of “necessity of judicial
intervention” by Spain, judgment of 20 May 2003, 42 /LM, 2003, 1206.

27 For references see C. Tomuschat, Human Rights. Between Idealism and Realism, (Oxford,
Oxford University Press, 2003), p. 271.
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B. Civil-law aspects
> The State as the author of violations of human rights and IHL

In the field of reparation proper, the key issue is whether individuals have
a true entitlement to reparation or whether the BPG establish no more than
mere guidelines that may be implemented by States according to their
capacities. It stands to reason that a distinction has to be drawn according
to whether the alleged author of the injustice suffered by a victim is a State,
acting through its officials, or a non-State actor like a rebel group. Only
States are entities that can easily be perceived as debtors of a reparation
claim as opposed to the non-State entities that lack any precise contours,
and thus make them rather dubious debtors.

Pursuant to the classical logic of inter-State relations the obligations flowing
from human rights and international humanitarian law standards, either as
primary or as secondary law, constitute obligations as between States. This
applies also to Art. 3 of 1907 Hague Convention (IV) Respecting the Laws
and Customs of War on Land® (first sentence):

A belligerent party which violates the provisions of the said Regulations shall,
if the case demands, be liable to pay compensation.

Although it has been contended by a few authors® and also during the
deliberations of the BPG by a representative of the International Committee
of the Red Cross® that said Art. 3 was meant to give rise to individual
claims, there are no clues whatsoever indicating that the provision was ever
understood, at the time of drafting, in such a progressive and almost revo-
lutionary sense. In addition, no subsequent practice can be found that would
corroborate that contention.’’ The notion that individuals might derive direct
claims from a violation of IHL is a child of our time and in any event does
not go back beyond the emergence of the human rights movement.
Human rights obligations as well as obligations flowing from IHL per-
tain to the “regular” class of international law; the violation of which entails
State responsibility according to the Articles codified by the ILC. In partic-

28 Reprinted in: A. Roberts, R. Guelff (eds.), Documents on the Laws of War, 3rd ed. (Oxford,
Clarendon Press, 2000), p. 69.

29 F. Kalshoven, Belligerent Reprisals (Leyden, A.W. Sijthoff, 1971), p. xx; see also E. David,
Principes de droit des conflits armés (Bruxelles, Bruylant, 2002), pp. 633-634.

30 Report on the first consultative meeting, UN doc. E/CN.4/2003/63, 27 December 2002, Annex 1,
para. 50.

31 The Manual of the Law of Armed Conffict, (Oxford, UK Ministry of Defence, 2004), mentions
throughout its pages only international responsibility in the classical sense.
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ular, the ILC has never felt the need to frame special rules for principles
and rules setting forth human rights obligations. Nonetheless, it is obvious
that the regime it has established does not fit such obligations in an ideal
manner either. The ILC Articles follow the logic of relationships governed
by the principle of reciprocity, which also underlies the legal system of
IHL. However, in instances where a government oppresses its own people,
other nations are normally not overtly interested in reacting to the relevant
violations of the applicable standards as long as the internal repression does
not produce negative extraterritorial repercussions. Legally, on the other
hand, the ILC Articles (Art. 48) have paved the way for third States to act
as guardians of international legality by “invoking” the responsibility of the
offending State. This is rarely done since such invocation is never cost free,
viewed in terms of political costs.

The question remains whether, in addition to States as the traditional
and unchallenged right holders, the protected individuals have a true enti-
tlement to reparation in case any principles and rules established in their
favour have been breached. It is today almost uncontroversial that the rights
of the so-called “first generation” set forth in human rights treaties or laid
down in customary law encapsulate indeed subjective rights that qualify as
true individual entitlements. However, this characterization of the primary
norms does not automatically lead to a like characterization of the legal
consequences engendered by a breach of the relevant primary norms. It will
be shown in a following section that the legal position is not as clear-cut
as portrayed by Van Boven in his impressive report. As far as IHL is con-
cerned, elements susceptible of suggesting the existence of individual rights
to compensation are even more difficult to identify since according to the
prevailing doctrine the rights provided for by IHL — understood as a set of
primary rules of conduct — have remained classic inter-State law, not being
accompanied by parallel individual entitlements.

> Non-State actors as offenders

A discrepancy between primary and secondary norms can be observed in
particular with regard to non-State actors. Under THL, it is well established
that rebel units fighting a government enjoy a certain status thus ensuring
the obligation of other actors to respect the minimum standards set out in
common Art. 3 of the four Geneva Conventions of 1949 as well as in
Additional Protocol II of 1977. Violation of these standards can trigger
criminal sanctions as has been established in the jurisprudence of the ICTY.
But it is rather doubtful whether one can go a step further by claiming that
rebel units may also have to face up to civil responsibility as a consequence
of non-compliance with the commitments that are binding upon them. It is
certainly a perfectly coherent idea to postulate that he who causes harm
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unlawfully must shoulder the consequences of his actions. But rebel units,
except in case they one day, accquire political power and rise to become the
new government of the country concerned,”? are essentially amorphous enti-
ties. It may well be that individual members are brought to trial, but there
is, in general, no sufficiently stable factual basis for rendering the proposi-
tion that they are financially, responsibly, really meaningful.

Since the BPG have adopted a “victim-based perspective”, they had to
face up to the eventuality that harm was caused not by governmental
authorities or military forces, but by non-State actors, in particular rebel
units. According to the ILC Articles, which reflect the applicable customary
law, no State is responsible for guerrilla movements. Therefore, with regard
to this particular configuration, a solution that did not proceed from the
assumption of State responsibility or liability, but a different point of depar-
ture had to be framed. Principle 16 provides:

States should endeavour to establish national programmes for reparation and
other assistance to victims in the event that the party liable for the harm suf-
fered is unable or unwilling to meet their obligations.

Rightly, this Principle refrains from mentioning a duty of States or a corre-
sponding right of individuals. Only one justification can be found for this
extension of reparation beyond the confines of the area of State responsi-
bility, namely the principle of national solidarity that must be present in
every people which conceives of itself as a nation. However, clearly, no
elaboration of national solidarity can result in an individual entitlement
before it has been enacted by the competent national legislature. 4 fortiori,
there can be no such right directly under international law. Rightly, there-
fore, soft language which clarified that what the drafters had in mind was
to set out a guideline that should be taken into account by national author-
ities desirous to cope with the sequels of internal unrest was chosen.

4 INDIVIDUAL ENTITLEMENTS TO REPARATION?

Just recently, in its report, the Commission of Inquiry on Darfur maintained
that in view of a long history of increasing importance of human rights it
could be said by now that “there has now emerged in international law a
right of victims of serious human rights abuses . . . to reparation (including

32 See Art. 10(1) of the ILC Articles.
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compensation) for damage resulting from those abuses”.** But the overall
picture remains fairly contradictory. There are international bodies that have
embraced a doctrine of full and complete reparation, while others show a
clear reluctance to subscribe to this proposition.

A. General considerations

One of the most fervent adherents of an individual right to reparation is the
Inter-American Court of Human Rights. It has remained faithful to its first
pronouncement in the famous Veldsquez-Rodriguez case** where it stated:

The State has a legal duty to take reasonable steps to prevent human rights vio-
lations and to use the means at its disposal to carry out a serious investigation of
violations committed within jurisdiction, to identify those responsible, to impose
the appropriate punishment and to ensure the victim adequate compensation.®

On the other hand, the BPG do not endorse the doctrine of a true individual
right to reparation — although, in a strange borrowing from the traditional
Hull formula from the field of international protection of alien property, the
formula “adequate, effective and prompt reparation for harm” is used
(Principle 11 (b)). It is, first of all, highly significant that the title of sec-
tion IX was changed from “Victims’ right to reparation” to “Reparation for
harm suffered”. To be sure, in Principle 15, the introductory Principle of
section IX, the third sentence speaks of a duty of States to provide repara-
tion (“a State shall provide reparation to victims . ..”), but this proposition
is decisively attenuated by the phrase: “In accordance with domestic laws
and international legal obligations . ..”. This phrase amounts to a quantum
leap. It clearly indicates that no general obligation is deemed to enjoin
States to make reparation, but that such commitment can only be derived
from additional sources, either from national law or from principles and
rules of international law which need to be identified specifically in any
case at hand. The same inferences are to be drawn with regard to Principle
11. On the one hand, it states that “[r]emedies for gross violations of inter-
national human rights law and serious violations of international humanitar-
ian law include the victim’s right* to . . . (b) Adequate, effective and prompt
reparation for harm suffered”, but on the other hand it qualifies this asser-
tion by the words: “as provided for under international law”. An even

33 UN doc. E/CN.4/2005/3, 11 February 2005, para. 597.
34 Judgment, Ser. C, No. 4, 29 July 1988.

35 See also in the following section xxx.

36 Emphasis added.
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weaker formulation can be found in Principle 18, the chapeau for the fol-
lowing Principles governing the forms of reparation. Here, the hortatory or
aspirational quality of the BPG is even more clearly expressed through the
key word “should”:

In accordance with domestic law and international law, and taking account of
individual circumstances, victims of gross violations of international human
rights law and serious violations of international humanitarian law should,”” as
appropriate and proportional to the gravity of the violation and the circum-
stances of each case, be provided with full and efffective reparation. . ..

By contrast, the Bassiouni draft (para. 16) had used straightforward lan-
guage in setting forth that in such circumstances “a State shall*® provide
reparation to victims” — not only in case of gross violations of human rights
and serious breaches of IHL, but generally whenever “violations of interna-
tional human rights and humanitarian norms” had occurred. These modifications
of the relevant text are due to opposition that forcefully emerged during the
three consultative meetings. Quite a number of countries had serious mis-
givings about adopting even a recommendation providing for true individ-
ual entitlements.

Although pursuant to the well-established rules on sources, States are
not required to justify their acceptance or rejection of a given proposition
as a legal rule, their actual conduct constituting the determinative factor, an
attempt will be made in the following to inquire into the reasons why — or
why not — the classical rules on international responsibility of States are
suitable for application also to legal relationships between States and indi-
viduals. Although a breach is a breach and does not change its quality
depending on who is the aggrieved party, the general context has different
features. Relations between States are generally based on reciprocity. If in
the case of a treaty relationship of the traditional type (traité-contrat) one
of the parties does not live up to its commitments, the consideration that
motivated the other party to enter into the treaty relationship evaporates.
The wrong-doing State is unjustly enriched. No nation can be expected to
accept non-fulfilment of formal pledges it has received from its counterpart.
The damage that it has sustained as a result of the non-performance must
be repaired by the wrongdoer. Generally, no account is taken of the capac-
ity to pay by the offender. To be sure, however, there must be some limits
to what can be demanded of a nation led into disaster by a criminal lead-

37 Emphasis added.
38 Emphasis added.
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ership. But, at the international level, one can observe great reluctance to
acknowledge such limits. Although valid precedents can be found for cir-
cumscribing the liability of a nation, since reparation payments are capable
of curtailing in particular the elementary human rights of a younger gener-
ation, the ILC was not prepared to maintain in its Articles on State Responsibility
the rule of the draft adopted on first reading in 1996 according to which
(Art. 42 (3)) “[i]n no case shall reparation result in depriving the popula-
tion of a State of its own means of subsistence”.”

The elements of harm or enrichment at an inter-State level are totally
lacking in instances where a government infringes the rights of its own cit-
izens. In such a situation, reflection on how to make reparation will also
take, as its starting point, the harm caused. However, in the awareness that
the entire national community will have to shoulder the ensuing burden, in
particular the weight of pecuniary compensation. To what extent can tax-
payers be subjected to charges that seek to make good the injuries suffered
not only in some individual cases, but by a large group of the population?
To answer this question, the strength of the principle of national solidarity
has to be assessed. Moreover, it also has to be taken into account that with
regard to a repressive regime, it is extremely difficult to distinguish between
victims and non-victims. A dictatorship leaves no room for those under its
control to breathe freely. Everyone, with the exception of its direct bene-
ficiaries, is a victim even if he or she has not suffered any physical or other-
wise economically assessable harm. Thus, the question of what amount of
resources should be made available for financial compensation arises under
totally different auspices if a settlement is to be achieved within a national
community. Issues of equity, which would be irrelevant as a defence against
claims raised by other nations, are a legitimate argument when a nation
deals with its own matters internally.

B. The practice of international bodies

A summary look at the practice of some of the international bodies that
have to deal with reparation claims shows that their jurisprudence is not
free from inconsistencies that to some extent reflect the real problems that
have to be resolved in trying to respond to such claims in consonance with
a yardstick of fairness and justice.

39 [LC Yearbook 1996, Vol. II, Part Two, p. 63.
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> The Inter-American Court of Human Rights

As already mentioned, the Inter-American Court of Human rights has devel-
oped through its jurisprudence, a doctrine according to which, any victim of
a human rights violation has a right to full reparation. Yet the systemic
foundations of this jurisprudence are not flawless. The basic objection
against it stems from the fact that the Court invokes the principles affirmed
in the seminal Chorzow judgment of the Permanent Court of International
Justice,” now reflected in Art. 31 (1) of the ILC Articles. It does so with-
out even posing the question whether a rule that has evolved with regard to
inter-State relations fits likewise in relationships between States and individuals
which more often than not involve thousands of cases,*' thereby engender-
ing a complexity which is totally different than the consequences of inter-
national responsibility at inter-State level. This disregard for the hiatus separating
the two classes of cases has led to consequences that are hard to explain
and justify.

Concerning Guatemala, it is a sad, but proven fact that during the
“armed confrontation™? of more than 30 years, about 200,000 persons
found their death, many of them killed in the most barbaric way. To this
very day, no program of reparation has become operational, even though the
national truth commission “Comision para el Esclarecimiento Historico”
back in 1999, recommended to adopt and implement such a program* in
favour of the most hard hit victims of the atrocities that had plagued the
country for decades, making life almost unbearable in many rural areas. Yet,
thus far, only nine cases have been adjudicated by the Court. The first case
where financial compensation was granted concerned an American (sic!)
journalist, Nicholas Blake, who had been murdered by members of the secu-
rity forces of the State. The Court ruled that that the next of kin of the vic-
tim were entitled to receive compensation payments amounting to 151,000

40 Of 13 September 1928, Ser. A No. 17, p. 29: “It is a principle of international law, and even
a general conception of law, that any breach of an engagement involves an obligation to make
reparation.”

41 See, inter alia, the following judgments: Aloeboetoe et al., 10 September 1993, Ser. C No. 15,
para. 43; Caballero-Delgado and Santana, 29 January 1997, Ser. C No. 31, para.15; Garrido
and Baigorria, 27 August 1998, Ser. C No. 39, para. 40; Castillo Pdez, 27 November 1998,
Ser. C No. 43, para. 50; Sudrez Rosero, 20 January 1999, Ser. C No. 44, para. 40. For an
attempt tojustify this jurisprudence, see Juan Humberto Sanchez v. Honduras, 26 November
2003, Ser. C No. 102, paras. 53-56.

42 Generally, the Government of Guatemala preferred to speak of an “enfrentamiento armado”
instead of a “conflicto armado” in order to avert the consequences of the applicability of inter-
national humanitarian law.

43 Informe de la Comision para el Esclarecimiento Historico, Guatemala Memoria del Silencio,
t. V (Guatemala, 1999), paras. 7 et seq.
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dollars.* In another judgment of 25 May 2001, the family members of the
victims in the so-called “White Van” case were allotted high amounts for
pecuniary and non pecuniary damage, 108,000 and 54,000 dollars in the
case of the first victim, 78,000 and 40,000 dollars in the second case.
Maybe, the apex of this generous jurisprudence was reached in the case of
Myrna Mack Chang,* an anthropologist killed by an agent of the Presiden-
tial Staff in September 1990. To be sure, the sister of the killed woman,
Helen Mack, who pursued the case for more than a decade with unheard of
courage notwithstanding many threats to her life and physical integrity, had
gone through an ordeal before being able to triumph beforethe Court. And
yet, the sums allotted to the next of kin of the direct victim — 266,000 dol-
lars for pecuniary damage and 350,000 for non-pecuniary damage — stand
in stark contrast to the misery of all the other victims, in particular among
the Mayan population, who are still waiting for at least a symbolic payment
in recognition for their suffering.

Similar observations can be made with regard to Colombia. The most
recent report of the High Commissioner for Human Rights on the situation
of human rights in Colombia* reveals a disquieting picture of general law-
lessness; a situation where the Government seems unable to bring under its
control. Many thousands of persons were adversely affected by serious vio-
lations of human rights in 2004. Displacement of farmers from their right-
fully owned land continues almost unabated. On the other hand, just three
cases have reached the Court. In two of these three cases, the Court metic-
ulously computed the amounts owed to the victims, taking into account
their presumed income and the length of their professional activity, whereas
in the third case, the amount granted as compensation only had a symbolic
value since the identity of a man shot dead, allegedly a guerrilla fighter, had
not been established at the time of delivering the judgment. Again, the sums
in issue are quite remarkable, ranging from 55,000 dollars in the case of the
19 Comerciantes*’ to 89,500 dollars in the Caballero-Delgado and Santana
case® and still further to 100,000 dollars in the Las Palmeras case.*’

It is recognizable at first glance that neither Guatemala nor Colombia
would be able to grant amounts of a similar magnitude under a generalized
reparation scheme to every victim of serious violations of human rights. The
economic strength of the two countries would not sustain such a burden.

44 Judgment of 22 January 1999, Ser. C No. 48.

45 Judgment of 25 November 2003, Ser. C No. 101.

46 UN doc. E/CN.4/2005/10, 28 February 2005.

47 Judgment of 5 July 2004, Ser. C No. 109.

48 Judgment of 29 January 1997, Series C No. 31.

49  Judgment of 26 November 2002, Ser. C No. 96, para. 12.
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Hence, a generalized program of reparation would have to be tailored to
take the financial realities into account. The gap between the jurisprudence
of the Court and the situation on the ground of the two countries is so huge
that reaching the Court with a complaint comes close to achieving a major
win in a lottery. This means that the jurisprudence of the Court cannot be
the determinative parameter for a framework of rules for the reparation of
harm done in violation of human rights and humanitarian law. Legal norms
need firm factual bases. They cannot be derived exclusively from general
concepts of equity and justice. Above all, the law should be the same for
everyone. Reparation schemes that bring considerable benefits to a small
group of victims while not addressing the plight of all the others are not
suited as a general orientation mark. Nor do pure guidelines escape this
simple logic; in any event it must be understood that they need to be han-
dled with great flexibility.

> The Human Rights Committee

The case law of the Human Rights Committee (HRCee) regarding individ-
ual communications under the [First] Optional Protocol shows a high degree
of flexibility. Many cases that have been dealt with by the HRCee concern
persons sentenced to death and awaiting death sentence complaining of
irregularities in the proceedings. In general, the HRCee concludes in such
circumstances, when the complaints appear to be well-founded, that the
State concerned should release the person concerned or commute his sen-
tence.”® Yet, no compensation is awarded as reparation for non-pecuniary
damage although the imposition of a death sentence on a person carries
with it tremendous anguish and mental stress, factors that would justify the
allocation of compensation for non-pecuniary damage. In a few death row cases,
however, somewhat at random, the HRCee has expressed the view that in
addition to releasing the victim, compensation should also be granted.’! On
the other hand, it is fully understandable that the HRCee reacted angrily in
a case where, notwithstanding a provisional injunction not to take any mea-
sures during the course of the proceedings that would cause irreparable
damage, the victim was executed: here, compensation was the only remedy
that could still alleviate, to some extent, the suffering of the family mem-

50 See views in the following cases: Mulai v. Guayana, 20 July 2004, case 811/1998; Smartt v.
Guayana, 6 July 2004, case 867/1999; Ramil Rayos v. Philippines, 27 July 2004, case
1167/2003; Pagdayawon v. Philippines, 3 November 2004, case 1110/2002; Deolall v.
Guayana, 1 November 2004, case 912/2000.

51 See views in the following cases: Abdumalik Nazarov v. Uzbekistan, 6 July 2004, case
911/2000; Khomidov v. Tajikistan, 29 July 2004, case 1117/2002.
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bers.”> Where a person was sentenced to long years of deprivation of free-
dom, the HRCee seems generally to be inclined to award compensation.™
Likewise in many other cases, when a breach is found to exist, it is mostly
said in a routine formula that the petitioner is entitled to an “effective rem-
edy, including compensation”.** However, no care is taken to specify the
amount of compensation. Obviously, this could be a minimal symbolic
amount. It would also appear that States rarely heed such recommendations.
Unfortunately, compliance with the views of the HRCee generally leaves
much to be desired, the suggested “compensation” constituting the subject-
matter where the Committee is least successful.’

On the whole, the precedents examined lead to the conclusion that the
HRCee does not recognize any firm rule on reparation. It starts out on the
premise that wrongdoing States owe reparation to the victims of their
actions, but that a great variety of possible options exist from which it can
choose at its discretion. In particular, compensation is not seen as an inte-
gral element of reparation. If it were otherwise, financial compensation, in
addition to retrial or relase, would have to be granted in each and every
case where an accused was convicted and sentenced on the basis of a faulty
proceeding.

> The Committee against Racial Discrimination

More flexibility and even vagueness can be encountered in the case law of
the Committee against Racial Discrimination. The Committee is generally
satisfied if the discriminations found by it are removed.>® Only in some instances
does it recommend that at the same time the petitioner should be provided
with compensation (“economic reparation”).”” In one of the few cases which
have come to the cognizance of the Committee, a formula was employed
which mentions “relief commensurate with the moral damage he [the peti-
tioner] has suffered”. In sum, little can be gathered from this jurisprudence.

52 Saidova v. Tajikistan, 8 July 32004, case 964/2001.

53 See views in the following cases: Dugin v. Russia, 5 July 2004, case 815/998; Nallaratnam
Singarasa v. Sri Lanka, 21 July 2004, case 1033/2001.

54 See views in the following cases: Svetik v. Belarus, 8 July 2004, case 927/2000 (discrimina-
tion on account of exercise of freedom of expression); Majuwana Kamkanamge, 27 July 2004,
case 909/2000 (harassment of journalist through indictments); Loubnar El Ghar v. Libya, 29
March 2004, case 1107(2002 (denial of passport).

55 See Report of the HRCee on its 76th to 78th sessions (2002 and 2003), UN doc. A/58/40 (Vol.
I), Chapter VI: Follow-up Activities under the Optional Protocol.

56 See the following opinions: Koptova v. Slovakia, 8 August 2000, case 13/98 (freedom of move-
ment and residence of Romas); Kashif Ahmad v. Denmark, 13 March 2000, case 16/1999 (non-
prosecution of insulting racist language).

57 See B.J. v. Denmark, 17 March 2000, case 17/1999 (refusal of admission to a public place).
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The Committee against Racial Discrimination favours a pragmatic approach.
Again, the premise is that anyone victim of a violation of the Convention
should be provided with “some” remedy. But the Committee concedes wide
room to the discretion of the respondent State.

> The European Court of Human Rights

The case law of the European Court of Human Rights (henceforth: ECHR)
has specific characteristics in that, until a few years ago, the Court believed
that its mandate was confined to awarding financial compensation. Only
after the ruling in the case of Papamichaloupoulos v. Greece®® did the Court
progressively come to the conclusion that its reading of Art. 41 (formerly:
Art. 50) was much too narrow. It now takes the view that it is entitled, at
least, to recommend to the respondent State found guilty of the complaints
brought against it to take specific measures.” Thus, in the many cases
where the ECHR has declared that it was not convinced of the indepen-
dence of the Turkish State Security Court, it has taken to stating in the body
of its legal reasoning, its conviction that the best remedy is a retrial of a
person convicted and sentenced under such dubious circumstances. Unfor-
tunately, this “recommendation” does not appear in the dispositif of the
relevant judgments.®® By contrast, where the restoration of property is con-
cerned, a true order is enunciated in the dispositif (“the respondent State is
to return to the applicant”), but the State is accorded the freedom to per-
form its duty by paying a corresponding amount of money.*' Thus, the fact
that financial compensation has been awarded in numerous cases does not
signify that the ECHR considers this form of reparation to be the best
modality to make good the harm done in any case at hand. Such a conclu-
sion would be even less plausible as the ECHR is extremely cautious with
regard to financial compensation. First of all, in many cases, it deems a
finding of a breach to constitute sufficient reparation.®? Second, the amounts
which it is prepared to award to applicants are mostly much lower than the

58 Of 31 October 1995, Publications of the ECHR, Series A, Vol. 330-B, p. 45 (64).

59 This was recommended by C. Tomuschat, “Just satisfaction under Article 50 of the European
Convention on Human Rights”, in: P. Mahoney et al. (eds.), Protecting Human Rights: The
European Perspective. Studies in Memory of Rolv Ryssdal (Koln [etc.], C. Heymann, 2000),
pp. 1409, 1429.

60 See Biyan v. Turkey, 3 February 2005, para. 59aa: “Lorsque la Cour conclut que la con-
damnation d’un requérant a été prononcée par un tribunal qui n’était pas indépendant et impar-
tial au sens de I’article 6 § 1, elle estime qu’en principe le redressement le plus approprié serait
de faire rejuger le requérant en temps utile par un tribunal indépendant et impartial.”

61 See Brumarescu v. Romania, 23 January 2001; Buzatu v. Romania, 27 January 2005.

62 See, for instance, the recent case of Philippe Pause v. France, 15 February 2005, where the
guarantees of fair trial under Art. 6 (1) of the European Convention had not been respected.
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amounts requested by the applicant parties. Thus, in the case of Vargova v.
Slovakia, where civil proceedings seeking to secure the restitution of a
house had lasted for twelve years, the respondent State was ordered to pay
the modest sum of 4,000.00 Euros,®* and in the Chechen cases, where the
Court delivered judgment on 24 February 2005,% the amounts allotted for
non-pecuniary damage appear to be rather modest, compared to the
immense mental harm sustained by the applicants.

It is difficult to draw a general conclusion from this case law. No pre-
cise parameters can be identified. In any event, it would seem to the out-
side observer that the ECHR does not apply the principle of full reparation
as the relevant yardstick, but that it rather seeks to provide some kind of
moral encouragement to applicants, being aware that not everything can be
made good a posteriori. At the same time, this cautious approach is suc-
cesssful in not overburdening States with reparation claims which, because
of their financial consequences, they would not be able to shoulder.

This tentative interpretation of the jurisprudence of the ECHR has been
corroborated by the recent judgment in the case of Von Maltzan and Others,”
where the key issue was compliance or non-compliance by Germany with
its obligations under Art. 1 of Protocol No. 1 on account of the confisca-
tions in the territory of the former Soviet-occupied zone of Germany before
the establishment of the German Democratic Republic (1945-1949). These
confiscations were not repealed after German reunification. The former own-
ers received financial compensation according to a federal law, but the
respective amounts were far lower than the commercial value of the prop-
erties at today’s prices. On the other hand, in respect of confiscations car-
ried out at the hands of the GDR authorities after 1949, precedence was
given to restitution. The basis of this discriminatory treatment, i.c., the
establishment of the GDR, was an arrangement between the two German
governments in June 1990 (“Joint Declaration”), a few months before the
formal incorporation of the GDR into the (West-)German State. It is highly
controversial whether this arrangement was motivated by a Soviet request
as a precondition for its consent to reunification. In any event, it was clear
from the very first day in the reunited Germany, that the former owners
could not hope to recover their assets. Thus, when the European Convention
of Human Rights was extended ratione territorii to the eastern part of Germany,
they had no rights that could have enjoyed protection under Art. 1 of

63 Judgment of 15 February 2005. The applicant had requested 18,000 Euros for non-pecuniary
damage.

64 Judgments against Russia: Khashiyev; Akayeva; Isayeva; Yusupova, Bazayeva; Zara Isayeva.

65 Judgment of 30 March 2005.
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Protocol No. 1. However, in addition to this somewhat formalistic reason-
ing, the ECHR added:

The enactment of laws providing for the restitution of confiscated property or
the payment of indemnification or compensation or for the rehabilitation of per-
sons who had been prosecuted in breach of the rule of law obviously involved
consideration of many issues of a moral, legal, political and economic nature
which are a matter of public concern and in respect of which the Contracting
States have a wide margin of appreciation. In particular, the Court reiterates that
the Convention imposes no specific obligation on the Contracting States to pro-
vide redress for wrongs or damage caused by a foreign occupying force or
another State.*

Along similar lines, it continued this argument by holding:

In the instant case, by choosing to make good injustices or damage resulting
from acts committed at the instigation of a foreign occupying force or by
another sovereign State, the German legislature had to make certain choices in
the light of the public interest. In that connection, by enacting legislation gov-
erning issues of property and rehabilitation after German reunification, it had
regard, among other things, to the concepts of ‘socially acceptable balance
between conflicting interests’, ‘legal certainty and clarity’, ‘right of ownership’
and ‘legal peace’ contained in the Joint Declaration. Similarly, in examining the
compatibility of that legislation with the Basic Law, the Federal Constitutional
Court referred to the principles of ‘social justice and the rule of law’ and that
of the ‘prohibition of arbitrariness’.

As the Court has stated above (see paragraph 77), where a State elects to
redress the consequences of certain acts that are incompatible with the prin-
ciples of a democratic regime but for which it is not responsible, it has a
wide margin of appreciation in the implementation of that policy.”®’

It clearly emerges from these observations that the Court accepts the
context-dependency of any reparation scheme. It rejects any rigidity in han-
dling situations where a national community has to face up to the ruins left
behind by a repressive regime. Quite obviously, the ECHR does not share
the view that restitution must take place in any event. If it had embraced
this doctrine, the former owners could have claimed the coverage of Art. 1
of Protocol No. 1 for their right to restitution. Yet, the Strasbourg judges
have explicitly denied them this benefit.

66 Ibid., para. 77.
67 Ibid., paras. 110-111.
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5 REPARATION IN PROCESSES OF TRANSITIONAL JUSTICE

The Von Maltzan judgment sheds a sharp light on the BPG. Although the
codification initiative, as shown by its title, had as its factual background
“gross” human rights violations and “serious” violations of IHL, both phe-
nomena which are related to internal armed conflict and hence violations on
a massive scale, the BPG were drafted as if they were to apply in situations
where specific individuals claim their right to reparation. Consequently, the
structure follows the one underlying the ILC Articles, exactly in the same
order. Restitution being the first followed by compensation and satisfac-
tion, and only rehabilitation derogating from the established sequence. Satis-
faction and guarantees of non-repetition complemented the pentagram as
outlined in the 1996 draft of the ILC Articles.®® One might even get the
impression that the drafters deliberately shied away from taking note of the
ongoing debate on transitional justice,” quite in the same way as the ILC
not devoting any attention to the drafting efforts deployed by the Sub-
Commission and the Commission on Human Rights on the BPG. Processes
of transitional justice do not involve individual cases only, they concern
nations as a whole that seek to gain new stability under conditions of peace
and justice.

It is common knowledge today that for processes of transitional justice,
reparation is one element only, albeit an important one.”® Other elements are
the punishment of the major criminals and the search for the truth inasmuch
as societies need to know what led them into the abyss from which they are
trying to rise again. All the elements of a passage to democracy and the rule
of law are present in the BPG. Curiously enough, however, they are listed
under “satisfaction” and “guarantees of non-repetition” as if individual repa-
ration claims had to be satisfied. This amounts to a distorted vision of what

68 ILC Yearbook 1996, Vol. 11, Part Two, p. 63. The 2001 version of the Articles relegated assur-
ances and guarantees of non-repetition to Art. 30 which deals with the continuity of the duty
of performance.

69  See, for instance, M. Abu-Nimer (ed.), Reconciliation, Justice, and Coexistence. Theory & Practice
(Lanham MD, Lexington Books, 2001); D. Bloomfield, T. Barnes, L. Huyse (eds.), Reconcilia-
tion after Violent Conflict. A Handbook (Stockholm, International Institute for Democracy and
Electoral Assistance, 2003); A.M. Gross, “The Constitution, Reconciliation and Transitional
Justice”, 40 Stan J Int’l L, 2004, 47-104; L.H. Meyer (ed.), Justice in Time. Responding to
Historical Injustice (Baden-Baden, Nomos, 2004); R.I. Rotberg, D. Thompson (eds.), Truth v.
Justice. The Morality of Truth Commissions (Princeton & Oxford, Princeton University Press,
2000); R.G. Teitel, “Transitional Justice Genealogy” 16 HHRJ, 2003, 69-94. Recently, the UN
Secretary-General has written an illuminating report: “The rule of law and transitional justice
in conflict and post-conflict societies”, UN doc. S/2004/616, 23 August 2004.

70 In this regard, the proposals by Louis Joinet, supra (note 8), which start out with the “inalien-
able right” of every people “to know the truth”, were exemplary.
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is necessary after a national cataclysm. When finally it has been possible to
topple a repressive regime, the first task is indeed to restore law and order,
in particular enjoyment of human rights, to the benefit of everyone. For that
purpose, an efficient and independent judiciary is required inter alia. Law
and order, understood in this sense, are a common good to be enjoyed by
everyone in the community concerned.

At a second stage, collective reparation measures need be taken as they
are almost exhaustively comprised in the BPG under “Satisfaction” and
“Guarantees of non-repetition”. Much of that, however, has little to do with
reparation: the two Principles (22. and 23.) contain an exhaustive program
of strengthening good governance. With these ambitious objectives, the
BPG leave quite definitely the realm of a reparation programme. They state
broad policy objectives that, by their very nature, are simply incapable of
ever rising to the status of hard law. Hence, one may conclude that the title
of the BPG was well chosen. Yes, they do contain some legal principles,
but very few ones, the bulk of the propositions compiled under their roof
deserving indeed a classification as “guidelines” which are useful as a kind
of “shopping list” when the way in which a process of transitional justice
is to be set on its tracks is examined.

6 CONCLUDING OBSERVATIONS

The logical inference from the preceding considerations is that careful dis-
tinctions are necessary with regard to all of the measures designed to clear
up the tragic rubble caused by public anarchy. Simple answers can never be
given. Collective measures to restore public peace and security should gen-
erally enjoy priority. Likewise, for the sake of national harmony and stabil-
ity, gestures recognizing the evils committed and acknowledging the plight
of the victims are important with a view to preventing future tragedies aris-
ing on the same grounds. In the field of individual reparation, restitution is
normally easier to effect than to pay compensation, however, this is only a
thumb rule that does not apply automatically in all similar situations. In any
event, the principle of “full reparation” is not a viable recipe when a soci-
etal battlefield must be transformed into a playground where civil society is
able to accommodate its conflicts of interests under constitutional rules of
democracy and human rights.
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1 The notion of punitive damages
(2) Municipal law

The notion of ‘punitive damages’ derives from the common law: it involves the payment
of damages in addition to actual (compensatory) damages when the defendant acted with
recklessness, malice, deceit, or other reprehensible conduct (eg violence, oppression, fraud
- - .)- As the term indicates, punitive damages are intended to punish the defendant and
thereby to deter blameworthy conduct. In addition, they may also be used to reduce or
eliminate any profits the wrongdoer has gained from the tort. Accordingly, the difference
between punitive or exemplary damages on the one hand, and substantial damages on
the other, is that the former are meant to punish the individual wrongdoer and to deter
the general public, while the latter are awarded to compensate for a significant loss or
damage. Substantial damages mean any damages not purely nominal or symbolic, even if
they are not very large. Various terms denoting this type of non-compensatory damages
(in particular, ‘punitive’, ‘penal’, ‘exemplary’, ‘aggravated’, and ‘multiple’ damages) are
often employed as synonyms.!

Despite this proliferation of terms, in several common law jurisdictions (in particular
the United Kingdom, Canada, and Australia), a useful distinction is made between puni-
tive damages proper and aggravated damages. The latter are a special form of compensa-
tory damages, that is, damages on an increased scale awarded to the injured party over and

! CFBA Garner, Black’s Law Dictionary (abridged 8th edn, St Paul, Thomson/West, 2005), 335.
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above the actual economic, financial or other material Joss, where the wrong done was
aggravated by reprehensible conduct on the part of the wrongdoing party. Although these
aggravating circumstances may be the same as in the case of punitive damages, aggravated
damages have no punitive function. Rather they focus on the injured party’s feelings that
were hurt due to the defendant’s behaviour. Exemplary or punitive damages, on the other
hand, are intended to punish the defendant, and thereby to serve one or more of the
objects of punishment—moral retribution, individual and general deterrence. While the
subtle distinction between aggravated and punitive damages is often not easy to maintain,
it is a valuable one.

Punitive damages are known to practically all common law countries, albeit with varia-
tions. In the United States, for instance, punitive damages take a prominent position in the
law of remedies, while judicial practice has severely restricted their availability in England.
The most important field of application for punitive damages awards in municipal law are
cases of injury to the person or to personal reputation. In contrast, civil law systems do
not generally provide for damages in addition and unrelated to any actual damage caused.
While there are, to be sure, several remedies of private law in civil law countries that have an
afflictive character (eg contractual fines or the astreinte in French law), there is no unifying
concept analogous to punitive damages.

(b) International law

In international law, the idea of punitive damages is disputed. Many reasons are advanced
for the generally negative attitude towards this type of remedy. In the first place, it is
argued that penal remedies against States would be contrary to the principle of sovereign
equality. Furthermore, the imposition of penalties would require judicial machinery with
compulsory jurisdiction, which does not exist in international law. Likewise, determin-
ing whether the criteria for punitive damages are met requires third party assessment. Yet
the vast majority of disputes are setcled at the diplomatic level, and punitive damages can
hardly play a role unless they are considered as a ‘self-inflicted penalty’ which will rarely
be relevant in practice. Another argument against punitive damages is that they simply are
not part of positive international law, as there is no practice in support of them. In sum,
punitive damages appear unacceptable in international law for a variety of theoretical and
practical reasons. i
However, it would appear that the real problem with punitive damages in international
law is that the various approaches to the concept are incoherent, added to which the
terminology on the matter is far from clear. One reason for this state of affairs is the
uncertainty surrounding the concept of damage in general. For instance, it is sometimes
said that punitive damages may in principle be awarded but are due only in case of ‘moral’
damage without however clarifying the term ‘moral damage’. Another source of confusion
certainly is the fact that authors in international law hardly ever have the same concept in
mind when they refer to punitive damages. This is not surprising given the fact that—as
already mentioned—punitive damages are generally unknown to many domestic legal sys-
tems, in particular those with a civil law tradition. It is almost inevitable that scholars not
familiar with punitive damages take a different approach to this concept than those accus-
tomed to it. For example, it is an unsettled question in international law whether damages
may be awarded for purely non-material damage directly suffered by a State (without one

of its nationals being involved); hence some international lawyers consider any award of
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substantial, ie more than merely nominal or symbolic, damages in the absence of actual
(pecuniary, economic, financial, or other material) loss as an award of punitive damages
even if these substantial damages are designed to recover non-material damage and thus
serve a purely compensatory function.

Consequently, while certain municipal laws distinguish between punitive and aggra-
vated damages, it is difficult to apply that subtle distinction to international law. The
matter is further complicated by the more general question of calculating and measuring
damages, in particular in case of non-material injury which is not easily, if at all, assessable
in monetary terms. Unless the award is specifically designated as one of compensatory,
aggravated, or punitive damages, the particular purpose of the award can hardly be ascer-
tained. Cases can readily be envisaged where moral damages, ie compensatory damages
for non-material (‘moral’) injury to foreign nationals, overlap with aggravated or punitive
damages. But the fact that an award of damages often involves a considerable discretionary
element does not mean that it is punitive in character.?

2 International practice

(a) Diplomatic practice

Incidents of diplomatic practice are often cited in support of punitive damages but
this is highly uncertain.? In most cases, dispute settlement by diplomatic means fails
to apply legal principles, and it is therefore doubtful whether diplomatic practice in
the field of punitive damages may be considered as State practice that is accompanied
by opinio iuris. Often it is unclear whether the payments of damages in these incidents
had been preceded by a violation of international law at all. Furthermore, most cases
of diplomatic practice with regard to punitive damages are outdated and concerned
excessive claims of former colonial powers against weaker States. This practice is inap-
propriate and should not be considered as a reference point for the modern law of State
responsibility. '

(b) Early cases

Early cases which are frequently taken as examples of punitive or aggravated damages
concerned claims of diplomatic protection for injuries of nationals abroad, in particu-
lar for personal injuries. In such cases, international tribunals, in assessing the award
of damages, have at times taken into account aggravating circumstances, for example,
the seriousness of the responsible State’s delinquency. A specific category of such cases
concerned the failure of State organs to apprehend and prosecute individuals for crimi-
nal offences against aliens. Here the territorial State was not responsible for the initial
offence itself (such as the murder of an alien) but only for the non-apprehension and
non-prosecution of the alleged offenders. While the reparation due was thus confined to
compensating the non-material damage suffered by the relatives of the murdered victim
(eg grief caused by the non-prosecution of the culprit), some of these cases involved sub-
stantial awards of damages which appear to have gone far beyond the mere compensation

% N Jorgensen, The Responsibility of States for International Crimes (Oxford, OUR, 2000), 187-207.
® See S Wictich, ‘Awe of the Gods and Fear of the Priests: Punitive Damages and the Law of State
Responsibility’ (1998) 3 ARIEL 101, 141-142.
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of this non-material damage.* In other cases, substantial damages were awarded as an
expression of regret for the indignity inflicted upon another State by mistreating one of
its nationals.? Finally, in one case it was explicitly held that the injury to the alien and,
more importantly, the failure to prosecute the alleged perpetrators amounted to a severe
offence against the State of nationality which was awarded a substantial amount of dam-
ages for thar indignity.®

Itis certainly true that in many of these cases the tribunals considered the circumstances
of the violation so aggravating as to justify awards of substantial damages and perhaps
even intended some sort of retribution. Since the amount of damages awarded appear to
be unrelated to the damage actually inflicted, some commentarors regard these awards as
penal in character.” However, without exception these early cases concerned injuries to
aliens and the sum awarded accordingly was paid to the injured State in the interest of the
individual rather than in its own right. In other words, these damages were designed to
make up for personal injuries actually suffered by the foreign individuals concerned and
may, at best, be considered as aggravated damages.

There is only one early case which appears to have endorsed a punitive function of
damages, the well-known and often cited 77 Alone case.® There the Claims Commission
awarded the sum of $25,000 as a ‘material amend’ to Canada for the intentional unlawful
sinking by the United States coast guard of a British ship of Canadian registry. Since the
ship was controlled and managed and the cargo owned by United States nationals, the
sum awarded could not have been intended to compensate for material loss: on this basis,
some authors consider this award to be penal in nature. However, a closer analysis suggests
that the award was indeed compensatory rather than punitive.? In particular, Canada
claimed compensation for expenses in repatriating the crew as well as for legal expenses,
the total amount exceeding the sum awarded. Thus the $25,000 awarded can readily be
regarded as compensation for actual loss suffered by the violation.

On the other hand, there is also early case law clearly denying the availability of punitive
damages. Some of these cases rejected the claim for punitive damages because the circum-
stances of the case would not justify such an award.!® In the main, this ‘negative’ practice
concerns cases in which the tribunal held that it was not competent under its constituent
treaty to award penal remedies. The best-known example are the Lusitania cases, where the
umpire rejected a claim for punitive damages, holding that the arbitral commission was
without the power to make such awards under the terms of its constituent treaty.!! There
are other decisions to the same effect.!?

There is disagreement in the doctrine as to the interpretation of those cases in which
the tribunal based its refusal to award punitive damages on its lack of competence under
the compromis. Thus it is often argued that despite this rejection, none of these tribunals

* Sec eg Laura MB Janes et al (USA) v United Mexican States, 16 November 1925, 4 RIAA 82, 86-90.
® Sce eg Maal, 1903, 10 RIAA 730, 732-733.
¢ Heirs of Jean Maninat, 31 July 1905, 10 RIAA 55, 81-83.
7 For example, R Jennings & A Watts, Oppenheim’ International Law (9th edn, London, Longman, 1992),
Vol 1, 533.
& S5 Uin Alone’ (Canada, United States), 30 July 1933 & 5 January 1935, 3 RIAA 1609, 1618.
? See S Wittich, ‘Awe of the Gods and Fear of the Priests: Punitive Damages and the Law of State
Responsibility’ (1998) 3 ARIEL 101, 121-122.
10 bid, 131-133. Y The Lusitania, 1 November 1923, 7 RIAA 32, 41.
12 See § Wittich, ‘Awe of the Gods and Fear of the Priests: Punitive Damages and the Law of State
Responsibility’ (1998) 3 ARIEL 101, 135-137.
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denied, as a matter of principle, the availability of punitive damages in international law.!?
However, in most cases the compromis contained no specific restriction as to the available
remedies; rather this restriction was implied by the respective tribunals on the basis of gen-
eral international law. The majority of writers, therefore, take the more convincing view
that the lack of jurisdiction of courts and tribunals to award punitive damages followed
from the widespread opinion that they are not a suitable remedy in international law.*4

(c) Modern cases

Similar considerations may be applied to the more recent case law. There is not a single case
in contemporary practice in which an international court or tribunal has awarded punitive
damages. Even where serious breaches of international obligations were involved, either
due to the importance of the norm breached or because of aggravating circumstances—or
both—punitive damages were not an issue: In the Corfu Channel case, for instance, the
International Court of Justice emphasized the ‘grave omissions’ by Albania’ but eventu-
ally treated the violation like any other wrongful act and awarded merely compensatory
damages. Similarly, in Armed Activities on the Territory of the Congo, the Court considered
Uganda’s unlawful military intervention in the Congo ‘to be a grave violation of the pro-
hibition on the use of force’*¢ but did not take this fact into consideration with regard to
the consequences of this grave violation.

In the M/V Saiga case, the International Tribunal for the Law of the Sea held Guinea
responsible for ‘excessive use of force’” but did not award any, let alone substantial, dam-
ages for this material breach of important provisions of the Law of the Sea Convention.!8
Likewise, the Eritrea-Ethiopia Claims Commission, after finding Eritrea responsible for a
‘serious’ violation of article 2(4) of the United Nations Charter which, in the view of the
Commission, entailed ‘serious consequences’ confined itself to awarding compensation for
the damage actually incurred.' In the Veldsquez Rodriguez case, which involved very serious
violations of human rights, the Inter-American Court of Human Rights outright refused
to award punitive damages since ‘this principle is not applicable in international law at this
time’.?% Also, the European Court of Human Rights has consistently rejected the award of
exemplary, punitive or even aggravated damages.?! At the same time, however, the Euro-
pean Court seems prepared to award some kind of increased compensatory damages where
the mere finding of a violation of the European Convention on Human Rights would not
afford appropriate reparation. Thus, in the specific context of a breach of article 6(1) of the
Convention, the Grand Chamber of the Court justified the deviation from the Court’s

'3 For example, C Eagleton, ‘Measure of Damages in International Law’ 39 (1929-1930) Yale L] 52,
61-62. Y C Gray, Judicial Remedies in International Law (Oxford, OUT, 1987), 28.

'3 Corfit Channel case (United Kingdom v Albania), Merits, IC] Reports 1949, p 4, 23.

' Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), IC] Reports
2005, p 168, 227 (para 165).

7 MIV ‘Saiga’ (No 2) (1999) 38 ILM 1323, (para 159). 18 Ibid, 1358 (para 176).

'?" Eritrea-Ethiopia Claims Commission, Final Award, Ethiopia’s Damages Claims, 17 AtGgust 2009.

* Veldsquez Rodriguez (Reparations and Costs), Inter-Am Ct HR, Series C, Ne 7 (1989), para 38.

' BB v United Kingdom (App No 53760/00), Judgment of 10 February 2004, para 36: “The Court recalls that
it does not award aggravated or punitive damages’. Wainwright v United Kingdom (App No 12350/04), Judg-
ment of 26 September 2006, para 60: “The Court does not, as a matter of practice, make aggravated or exemplary
damages awards’. See, however, Ludescher v Austria (App No 35019/97), Judgment of 20 December 2001, para
30, where the Court found ‘no basis, in the circumstances of the present cases, for accepting the applicant’s claim for
punitive damages’ (emphasis added).
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previous restrictive case law on damages by the need to standardize its judgments and deci-
sions ‘in order to arrive at equivalent results in similar cases’. It furcher stated:

All this has led the Court to award higher levels of compensation than those awarded by the
Convention institutions prior to 1999, and which may differ from those applied in the event of a
finding of other violations. This increase, far from being a punitive measure, was intended to serve
two purposes. On the one hand it encouraged States to find their own, universally accessible, solu-
tion to the problem, and on the other hand it allowed applicants to avoid being penalised for the
lack of domestic remedies.??

In the Rainbow Warrior case the Secretary-General of the United Nations, acting as a
mediator, awarded substantial damages for grave violations of international law committed
by France. Since the compensation awarded exceeded the value of the material loss suffered
by New Zealand, it might be argued that this award was punitive in nature. On the other
hand, the ruling of the Secretary-General on compensation was not accompanied by any
reasons, hence it is impossible to determine the real nature of the award.?? Furthermore,
given the grave violation at issue, the significant sum awarded is not surprising in respect
of the serious non-material damage suffered by New Zealand. Thus, the award by the
Secretary-General can at best be regarded as one of aggravated damages, the amount of
damages being measured according to the gravity of the breach without any intention to
punish the responsible State.

In a 2008 decision, an investment tribunal awarded compensation for moral damages,
described as a ‘symbolic’ amount and not as a punitive measure. In Desert Line Projecs
LLC v Republic of Yemen, the claimant requested a sum for moral damages, including loss
of reputation and stress and anxiety caused to its executives as a result of the actions of the
respondent in breach of the fair and equitable treatment standard in the Oman-Yemen
BIT.?4 The Tribunal found that the violation of the treaty, and in particular the physical
duress exerted on the executives, was malicious and therefore the respondent was liable
to reparation for moral injury.?> However the reparation was framed as compensation for
moral injury rather than punitive damages.

3 The work of the ILC on the topic

(a) Treatment of punitive damages during the first reading

In the work of the ILC on the law of State responsibility, the idea of punitive damages
was already raised by the first Special Rapporteur, Garcia Amador. He took the view that
international responsibility included criminal aspects and considered punitive damages as
a justified form of reparation.?® Pursuant to his overall approach, Garcia Amador based
his view concerning punitive damages on the cases mentioned above concerning injuries
to aliens and involving substantial awards of damages.

** Cocchiarella v Italy (App No 64886/01) Judgment of 29 March 2006, para 67.

# See S Wittich, ‘Awe of the Gods and Fear of the Priests: Punitive Damages and the Law of State
Responsibility’ (1998) 3 ARIEL 101, 127-128.

. Desert Line Projects LLC v Republic of Yemen (ICSID Case No ARB/05/17), Award of 6 February 2008,
at paras 50, 58, 277, 284, and 286. 5 Ibid, paras 289-290.

@ FV Garcfa Amador, First Report on State Responsibility, JLC Yearbook 1956, Vol 11(1), 173, 211-212
(paras 201-209); FV Garcia Amador, Sixth Report on State Responsibility, ILC Yearbook 1977, Vol 11(1), 3,
35-37 (paras 140-145).
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Although Special Rapporteur Ago introduced the concept of ‘international crimes’ into
the draft articles, he did not envisage any penal consequences, such as punitive damages.
Likewise Special Rapporteur Riphagen did not address the issue of punitive damages: he
considered both compensation and satisfaction strictly compensatory in nature.

In contrast, Special Rapporteur Arangio-Ruiz heavily emphasized punitive damages
as a form of satisfaction which he considered afflictive. rather than compensatory in
nature.” He proposed the inclusion of punitive damages, ie the ‘payment of a sum of
money not in proportion to the size of the material loss™® in case of ‘delicts of particu-
lar gravity’.?? The relevant draft article 45(2)(c) of the first reading text envisaged ‘in
cases of gross infringement of the rights of the injured State [the payment of] damages
reflecting the gravity of the infringement’ as a form of satisfaction. It is, however, unclear
whether Arangio-Ruiz really intended punitive damages in the true sense of the word, or
rather aggravated damages, ie compensatory damages for a violation of an international
obligation under aggravating circumstances. In any event, the ILC rejected the concept
of punitive damages and considered such ‘damages reflecting the gravity of the infringe-
ment’ as ‘exemplary’ damages, obviously meaning aggravated damages.?® The scope of
this provision was, however, unclear, as these damages were just a form of satisfaction
and therefore only applicable in case of non-material damage,?! although they were, in
principle, compensatory and hence a specific form of compensation. '

It was a perplexing inconsistency of the Articles adopted on first reading that while
an injured State could receive aggravated, ie substantial damages by way of satisfaction
in former draft article 45, such damages, let alone punitive damages, were ruled out as a
consequence of the definition of international crimes given in former draft article 19.

(b) The issue of punitive damages during the second reading

Special Rapporteur Crawford proposed to retain aggravated damages, that is, ‘damages
reflecting the gravity of the injury’, as a form of satisfaction in‘case of non-material damage
to the State.?? He also proposed punitive damages as a consequence of a serious breach of
an obligation to the international community as a whole. Alternatively, if aggravated dam-
ages were not retained by the Commission by way of satisfaction in the case of ‘normal’
breaches, Crawford suggested that they should be available as a consequence of serious
breaches of an obligation to the international community as a whole.3?

Although the Drafting Committee adopted Crawford’s second alternative by delet-
ing aggravated damages as a form of satisfaction but retaining them (instead of punitive
damages) in case of serious breaches of erga omnes obligations, any refererice to aggravated
damages was eventually deleted from the final text. It would appear that the reason for
this negative (even hostile) attitude towards substantial damages in the absence of actual,
economic loss was the apparent equation by quite a few governments of aggravated with
punitive damages, the latter being unacceptable to almost all States. In other words, sub-
stantial damages are considered punitive in character in the absence of actual pecuniary or
economic loss, even if they are intended to compensate for non-material damage.

*” G Arangio-Ruiz, Second Report on State Responsibility, ILC Yearbook 1989, Vol 11(1), 1, 31-42
(paras 106-147). 2% Tbid, 41 (para 139). 2% 1bid, 42 (para 145).

3 See JLC Yearbook 1992, Vol 1, 221 (para 57).  *! Ibid, 221 (para 56).

** ] Crawford, Third Report on State Responsibility, 2000, A/ICN.4/507 paras 191-192.

3 Thid, paras 380-381.
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The result is that article 41 on particular consequences of a serious breach of an obliga-
tion arising under a peremptory norm of general international law does not envisage any
form of substantial damages in addition to compensation. This question was deliberately
left open. This is also indicated by article 41(3) which indicates tha the consequences of a
serious breach of a peremptory norm mentioned in paragraphs 1 and 2 are not exhaustive,
The Commentary states:

that international law may recognise additional legal consequences flowing from the commission of
a serious breach in the sense of article 40

and

[]he fact that such further consequences are not expressly referred to in Chapter III does not preju-
dice their recognition in present-day international law, or their further development,34

Aggravated and even punitive damages are certainly a candidate for such further con-
sequences, but it is an indication of their controversial status that they are not mentioned
atall, even by way of example, in the Commentary.

4 Conclusions

In conclusion it may be stated tha, as Ppractice reveals, there is no clear authority for puni-
tive damages in international law, and this scarcity of practice evidences that, at present,
punitive damages are certainly not a generally accepted remedy in international Jaw. The few
cases that may charitably be considered as substantial awards of damages (Tin Aloné, Rain-
bow Warrier) involved violations of international law under aggravating circumstances that
caused significant non-material damage to the injured State. These damages were apparently
intended to compensate for damage suffered, not to punish the wrongdoer. In the practice of
international law, damages serve purely compensatory functions. 35 Furthermore, these few
cases do not indicate any pattern to the effect that aggravated or punitive damages are a spe-
cific consequence of violations of particular norms of international law, for instance within
the meaning of article 41, or of violations causing specific types of injury, such as moral
injury consisting in what is often called an affront to the dignity, honour, and prestige of a
State. While this is sometimes argued for,® this argument is neither supported by practice
nor convincing from a conceptual point of view,

On the other hand, this does not mean that punitive damages are « priori excluded as a
specific remedy. It may well be the case that a secondary norm itself provides for punitive
damages in case of breach of a particular primary norm (as is indicated by paragraph 14 of
the Commentary to article 41). Likewis , there is no reason to rule out the possibility that

* punitive damages might be applied by an international court or tribunal on a consensual

basis, for instance because the parties to judicial proceedings have agreed in advance on
that remedy in the compromis. Both eventualities would also operate under the lex specialis
rule (article 55).

As a matter of principle, aggravated damages are more feasible than punitive dam-
ages, as they have a generally compensatory function. It is of course highly uncertain

34 Commentary to art 41, para 14, ** Commentary 10 art 36, para 4.
? See g G Arangio-Ruiz, Second Report on State Responsibility, JLC Yearbook 1989, Vol 11(1), 1, 31 (para
106).
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that a court or tribunal will award even aggravated damages eo nomine. Yet, once it is
acknowledged that this type of damages is compensatory because it is adapted to the
gravity of the infringement, there is no sound reason in theory to discard them as a spe-
cific remedy in case of grave violations of international law, irrespective of the nature
or importance of the norm breached. Nevertheless, given the scarcity of awards not
only of aggravated or punitive damages but even of ordinary compensatory damages
in general international law, and the doubts which still exist as to whether damages are
available at all for non-material damage directly suffered by the State,?” the answer to
the question of aggravated or punitive damages must be left to the further development
of international law by State practice.
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I. INTRODUCTION

The role and place of evidence in international legal proceedings are of fundamental
importance for international justice and the rule of law. In many ways, the production and
management of evidence constitute the most crucial building blocks in ensuring a just and well-
reasoned judicial outcome in a dispute between sovereign States. Unsurprisingly, the subject of
evidence before international courts and tribunals and surrounding issues have generated
considerable scholarly output over the years, including in relation to specific international legal
fields.'" What is more, the academic literature has also devoted considerable time and space to
discussing the vatrious aspects of the evidentiary practice of the International Court of Justice

(‘Court’, ICJ” or ‘World Court’), be they related to the burden of proof, standard of proof or

! See eg, Paul Reichler, ‘Problems of Evidence before International Tribunals’ in John Norton Moore (ed), International
Arbitration: Contemporary Issues and Innovations (Leiden and Boston, Martinus Nijhoff, 2013) 47-52; Mary Ellen O’Connell,
‘Rules of Evidence for the Use of Force in International Law’s New Era’ (2006) 100 Proceedings of the Annnal Meeting of the
American Society of International Law 44; Chittharanjan Felix Amerasinghe, Evidence in International 1itigation (Leiden and
Boston, Martinus Nijhoff, 2005); Chittharanjan Felix Amerasinghe, ‘Principes en matiere de preuve dans le proces
international: Principles of Evidence in International Litigation: 15¢m¢ Commission’ (2002-2003) 70 Annuaire de Ilnstitut de
Droit international 139; Rodman Bundy, ‘Evidence before International Tribunals in Maritime Delimitation Disputes’ in
Clive Schofield ez a/ (eds), The Razor’s Edge: International Boundaries and Political Geography: Essays in Honour of Professor Gerald
Blake (London, Kluwer Law International, 2002) 173-83; Mojtaba Kazazi and Bette Shifman, ‘Evidence before
International Tribunals’ (1999) 1 International Law Forum 193; Mojtaba Kazazi, Burden of Proof and Related Issues: A Study on
Evidence (The Hague, Kluwer Law International, 1996); Charles Bower, ‘Evidence before International Tribunals: The
Need for Some Standard Rules’ (1994) 28 The International Lawyer 47; Durward Valdamir Sandifer, Evidence before
International Tribunals (revised edn, Charlottesville, NY, University Press of Virginia, 1975); Jens Evensen, ‘Evidence
before International Courts’ (1955) 25 Acta Scandinavica Juris Gentinm 14; J.C. Witenberg, ‘La théorie des preuves devant
les juridictions internationales’ (1936-1I) 56 Recueil des Cours 1.
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broader procedural questions.” Over the last decade, there has been renewed interest in the Court’s
approach to evidentiary issues, as it is increasingly confronted with fact-intensive and science-heavy
cases. Evidentiary questions have also been central in some scholarly accounts addressing the role of
the law of State responsibility in tackling modern security threats such as international terrorism,
leading some publicists to formulate proposals for normative and policy reform or deliver critical
assessments of the current evidentiary system on the international plane.’ In any event, the principal
judicial organ of the United Nations (‘UN’) remains paramount in applying and developing
international legal principles; its many contributions on evidentiary matters warrant further

consideration.

In this brief chapter, we canvass some key aspects of the evidentiary practice of the World
Court, while placing some emphasis on recent developments on that front. While providing an
exhaustive treatment of this subject is simply impossible in only a few pages, our ambition is
nonetheless to provide insight into both the Court’s jurisprudential pronouncements on important
evidentiary matters, and its institutional culture and practice as regards the management and
treatment of evidence. This chapter begins by mapping out the evidentiary framework governing the
Court’s work, with reference to relevant provisions, before turning to the admissibility of evidence
before the Court. Ultimately, this contribution recalls and explores select substantive

pronouncements of the Court on matters of evidence.

2 See eg, Luigi Fumagalli, ‘Evidence before the International Court of Justice: Issues of Fact and Questions of Law in the
Determination of International Custom’ in Nerina Boshiero ez a/ (eds), International Conrts and the Development of
International Law: Essays in Honour of Tullio Treves (The Hague, Asser Press, 2013) 137-48; Jacques-Michel Grossen, ‘A
propos du degré de la preuve dans la pratique de la Cour internationale de Justice” in Marcelo Kohen ez a/ (eds),
Perspectives of International Law in the 21" Century: Liber Amicorum Professor Christian Dominicé in Hononr of his 80" Birthday
(Leiden and Boston, Martinus Nijhoff, 2012) 258-68; Anna Riddell and Brendan Plant, Evidence before the International Conrt
of Justice (London, British Institute of International and Comparative Law, 2009); Eduardo Valencia-Ospina, ‘Evidence
before the International Court of Justice’ (1999) 1 International Law Forum 202; Andrés Aguilar Mawdsley, ‘Evidence
before the International Court of Justice’ in Ronald St. John Macdonald (ed), Essays in Hononr of Wang Tieya (Dordrecht,
Boston and London, Martinus Nijhoff, 1994) 533-50; Manfred Lachs, ‘Evidence in the Procedure of the International
Court of Justice: Role of the Court’ in Emmanuel Bello and Prince Bola Ajibola (eds), Essays in Honour of Judge Taslim
Olawale Elias: Volume I. Contemporary International Law and Human Rights (Dordrecht, Boston and London, Martinus
Nijhoff, 1992) 265-76.

3 See eg, Tal Becker, Terrorism and the State: Rethinking the Rules of State Responsibility (Oxford and Portland, Hart Publishing,
2006) 146-51, 340-48; Vincent-Joél Proulx, Transnational Terrorism and State Accountability: A New Theory of Prevention
(Oxford and Portland, Hart Publishing, 2012) 39-40, 220-26.
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II. THE EVIDENTIARY FRAMEWORK BEFORE THE COURT AND RELEVANT PROVISIONS

From a more traditionalist standpoint, the Court’s pronouncements are not only a way to
peacefully resolve disputes between States, but they also strive to establish an accurate historical
record, be it of the negotiation history between two States in the context of a maritime delimitation
case or boundary dispute, the drafting history of a particular international convention, or the
background facts to an armed conflict relevant to a dispute before the Court. In that light, the role
of evidence before the Court becomes central in establishing a faithful historical record, in addition
to assisting the Court in ascertaining the facts relevant to its legal decision with a view to reaching a
just and well-reasoned outcome. After all, it should be recalled — and stressed — that the principal
judicial organ of the UN is not only a court of first instance but also of last instance. According to
Article 60 of the Statute of the Court, [t|he judgment is final and without appeal’.* Invariably, in
each case brought to it, the Court is called upon to sift through vast evidentiary records, establish
the factual complex related to the proceedings and, ultimately, reach well-supported and just
conclusions both on the facts and the law, thereby peacefully settling the disputes of which it is

seized.

At the outset, it must be emphasised that the Court differs in some regards from domestic
tribunals, in that the rigidity of evidentiary rules found in some municipal legal systems has not been
transposed integrally to the international legal order. Quite the contrary, the rule of thumb for
evidentiary matters before the Court is flexibility. The Statute of the Court is correspondingly
cursory in the wording of Article 48, simply providing that the Court shall ‘make all arrangements
connected with the taking of evidence’. In principle, there are no highly formalised rules of
procedure governing the submission and administration of evidence before the Court, nor are there
any restrictions about the types of evidentiary materials that may be produced by parties appearing

before it.

In short, in deciding the cases submitted to it, the overarching objective of the Court is to

obtain all relevant evidence pertaining to both facts and law that may assist it in ruling on issues of

4The Statute of the Coutt is available at http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0.
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substance, as opposed to providing a judicial outcome grounded primarily on technical and/or
procedural rationales. The Court’s predecessor institution, the Permanent Court of International
Justice (‘PCIJ’), had identified this as its dominant judicial philosophy as early as 1932 in the Free
Zones of Upper Savoy and the District of Gex case. In that regard, it proclaimed that ‘the decision of an

international dispute of the present order should not mainly depend on a point of procedure’.”

Interestingly, the current Statute of the Court is modelled after the Statute of its predecessor,
which saw the light of day in 1920. This explains why several of the statutory guidelines concerning
evidence carried over from the previous institution to the new Court in 1946. Together, these
institutions provide over 90 years of accumulated evidentiary practice, which is a testament to the
foresight of the framers of the UN Charter with respect to institutional continuity. That said, it
should be emphasised that despite the inspiration drawn from the PCI]J’s Statute by the IC]’s Statute
— supplemented by the Rules of Court — the genesis of the provisions on evidence in those
instruments actually derives from the draft rules of procedure for international arbitration of the
Institute of International Law of 1875, the Hague Conventions for the Pacific Settlement of
International Disputes of 1899 and 1907, and the accumulated evidentiary practice of international

courts of arbitration.’

It goes without saying that the Court disposes of a wide margin of latitude not only in
requesting evidentiary elements, but also in assessing the evidence in each dispute submitted to it,
while considering both the relevant rules of international law and the specific facts and
circumstances of each case.” While the resulting procedural and evidentiary model governing the
Court’s work is in many ways s# generis and tailored to the singular mission of the Court as the
principal judicial organ of the UN, it nonetheless draws inspiration from both the Anglo-Saxon legal

tradition and continental systems of civil law.

5 Case of the Free Zones of Upper Savoy and the District of Gex, 1932 PCIJ (ser A/B) No 46 (7 June) at 155.

¢ See Aguilar Mawdsley, above note 2 at 534 and 541; Lachs, above note 2 at 265.

7 See, generally Maurice Kamto, ‘Les moyens de preuve devant la Cour internationale de Justice a la lumiere de quelques
affaires récentes portées devant elle’ (2006) 49 German Yearbook of International Iaw 259.
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By way of example, the active search for evidence carried out by the Court is reminiscent of
the continental judicial culture whereas the introduction of affidavit evidence finds its roots in the
common law tradition, thereby resulting in the absence of any rigid hierarchy of different types of
evidence before the Court.” Indeed, both the PCIJ and the ICJ have assessed affidavit evidence (i.e.
sworn statements) in disputes brought before them, including in oft-cited cases such as Mavrommatis
and Corfr Channel” Equally important are the vast-ranging powers conferred upon the Court,
enshrined in Article 62 of the Rules of Court, to call witnesses and direct the parties to provide
evidence. In fact, the scope of powers generated by the wording of this provision is best illustrated

by quoting the text itself:

[tlhe Court may at any time call upon the parties to produce such evidence or to give such
explanations as the Court may consider to be necessary for the elucidation of any aspect of the
matters in issue, or may itself seek other information for this purpose.!?

This includes — always with the aim of attaining the objective truth — the possibility of the Court

arranging ‘for the attendance of a witness or expert to give evidence in the proceedings’.

The Rules of Court — particulatly Articles 57 and 58 — lay down a faitly robust evidentiary
framework with respect to the submission and admission of oral evidence. In contrast, the practical
effect of these provisions is somewhat tempered by Article 60 of the Rules of Court, which
prescribes succinctness and finiteness of oral statements, and by Article 61, which enables the Court
to manage the administration of evidence and to question the parties. By virtue of Article 49 of the
Court’s Statute, ‘[tthe Court may, even before the hearing begins, call upon the agents to produce
any document or to supply any explanations. Formal note shall be taken of any refusal’. In fact, the
Court has availed itself of the power conferred upon it by this provision on several occasions.'

Moreover, Article 50 of the Statute confers vast fact-finding powers upon the Court, which allows it

8 See eg, Valencia-Ospina, above note 2 at 204.

? For further discussion, see Jean-Flavien Lalive, ‘Quelques remarques sur la preuve devant la Cour permanente et la
Cour internationale de Justice’ (1950) 7 Annuaire suisse de droit international 77, 79.

10 The Rules of Coutt are available at http://www.icj-cij.org/documents/index.php?p1=4&p2=3&p3=0.

11 See eg, case concerning Rights of Nationals of the United States of America in Morocco, 1.C.J. Pleadings, vol 11 at 431; Corfu
Channel case, 1.C.J. Pleadings, vol IV at 428 and vol V at 255; Case of the Monetary Gold Removed from Rome in 1943, Order of
November 37, 1953, L.C.J. Reports 1953, p 44; the Ambatielos case, I.C.]. Pleadings at 346 and 566. For further discussion, see
Shabtai Rosenne and Yaél Ronen, The Law and Practice of the International Conrt, 1920-2005 (vol 111, 4th revised edn,
Leiden, Martinus Nijhoff, 2006) 1120 and 7bid, chapter 21, para 111.324 n 129.
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to entrust ‘any individual, body, bureau, commission, or other organization that it may select, with
the task of carrying out an enquiry or giving an expert opinion”.”” It should also be mentioned that
the statutory and procedural framework governing proceedings before the Court enables parties to

call witnesses — including expert witnesses — which may in turn be cross-examined.

In fact, testimonial evidence — including in the form of expert witnesses — was very much a
part of two recent oral proceedings before the Court: First, in the dispute concerning Whaling in the
Apntarctic opposing Australia and Japan, which was heard from late-June to mid-July 2013; and
second, in the case concerning the Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Croatia v. Serbia), which was heard in March and early-April 2014. What is more,
these two proceedings involved intricate factual complexes — in one case the consideration of highly
scientific evidence and in the other alleged violations of the Genocide Convention during the conflict in
the Balkans — along with important stakes for both the interpretation of the Genocide Convention and
the protection of the environment and conservation of living resources. In many ways, the former
case constituted an additional illustration of the Applicant’s willingness to submit a fact-intensive
and science-heavy dispute to the Court for adjudication, thereby entrusting it with the assessment of
sophisticated evidentiary records, much in the vein of the scientifically complex case concerning Puip

Mills on the River Urnguay.”

The dispute brought to the Court in 2008 concerning Aerial Spraying (Ecuador v Colonzbia) had
similarly involved voluminous scientific and testimonial evidence (primarily in the form of highly
complex scientific reports and witness statements), which the Court had begun to absorb and digest
in preparation of the oral hearings up until the case was withdrawn by Ecuador, just a few weeks
prior to the commencement of those hearings. In a welcome development, the Parties settled the

case prior to the hearings, while also openly acknowledging the Court for its hard work and

12 For different views on the Court’s fact-finding function in different eras, see Ruth Teitelbaum, ‘Recent Fact-Finding
Developments at the International Court of Justice’ (2007) 6 The Law and Practice of International Courts and Tribunals: A
Practitioner’s Journal 119; Daniel Joyce, ‘Fact-Finding and Evidence at the International Court of Justice: Systemic Crisis,
Change or More of the Same? (2007) 18 Finnish Yearbook of International Law 283; Neil Alford Jr, ‘Fact Finding by the
Wortld Coutt’ (1958) 4 Villanova Iaw Review 38.

13 For further discussion on the Court’s treatment of scientific evidence, see Anna Riddell, ‘Scientific Evidence in the
International Court of Justice — Problems and Possibilities’ (2009) 20 Finnish Yearbook of International Law 229; Juan
Sandoval Coustasse and Emily Sweeney-Samuelson, ‘Adjudicating Conflicts Over Resources: The ICJ’s Treatment of
Technical Evidence in the Pujp Mills Case’ (2011) 3 Goettingen Journal of International Law 447.
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dedication in the case, which they considered to have been indispensable in reaching their

settlement.

The Court rendered its judgment on 31 March 2014 in the abovementioned case concerning
Whaling in the Antarctic.'* As the judgment demonstrates, this precedent constitutes further and
incontrovertible proof that the Court can deal with vast amounts of highly technical and scientific
evidence in a cogent and methodical fashion, invariably delivering judgments of exemplary rigour
characterised by their analytical clarity. Similatly, on 3 February 2015 the Court delivered its
judgment in the case concerning the Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Croatia v. Serbia). Unsurprisingly, the voluminous testimonial evidence adduced in
the context of the Parties’ written and oral submissions, which included some 7z camera witness
sessions during the oral hearings, again played an important role in establishing the factual record

before the Court.

While parties appearing before the Court are afforded a wide margin of freedom as regards
the submission of evidence, the Statute nonetheless requires that all evidentiary elements the parties
intend on using to support their claims be presented in the course of the written proceedings, and
according to the modalities prescribed by the Rules of Court. This essentially means that those
documents must be annexed to the written pleadings. Thus, the overarching guideline — perhaps in
an effort to replace or replicate some aspects of the ‘discovery’ process sometimes followed in
domestic judicial settings — is that of full disclosure of the evidence at the written stage of the
proceedings.” In some instances, a party may attempt to produce a new evidentiary element after the
conclusion of the written proceedings, during the oral phase, or refer during its oral statement to the
contents of a document that has not been produced during the written proceedings. The Court is

increasingly confronted by this type of litigation strategy.

14 For the text of the judgment, see Whaling in the Antarctic (Australia v Japan: New Zealand intervening), Judgment, 1.C.J. Reports
2014, p 226.

15> For further discussion on the concept of ‘discovery’ in international legal proceedings, see generally: Ali Marossi, “The
Necessity for Discovery of Evidence in the Fact-Finding Process of International Tribunals® (2009) 26 Journal of
International Arbitration 511; Martin Davies, ‘Evidence, Documents and Preliminary Discovery in International Litigation’
(1996) 26 University of Western Australia Law Review 286; David Robinson, ‘Compelling Discovery and Evidence in
International Litigation’ (1984) 18 The International Lawyer 533.
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In that regard, the Rules of Court are rather straightforward, at least in principle: ‘After the
closure of the written proceedings, no further documents may be submitted to the Court by either
party except with the consent of the other party’. Unsurprisingly, the Rules of Court enable the
Court to authorise the production of such documents after hearing the parties. In the second
scenario considered earlier, whereby reference is made by a party to the contents of a previously
unproduced document, such evidentiary item may be admitted if it ‘is part of a publication readily

available’.

This last cas de figure arose in one of the Court’s most recent judgments on sovereignty and
maritime delimitation opposing Nicaragua and Colombia, dealing both with sovereignty over certain
maritime features located in the Western Caribbean Sea and the delimitation of an international
maritime boundary in that area. In its judgment of November 2012, the Court pointed out that the
Parties had provided judges’ folders during the oral proceedings, as is customary in litigation before
the World Court.'” Referring to its Statute, the Court further noted that Nicaragua had included two
documents in one of its judges’ folders which had not been annexed to the written pleadings and
were not ‘part of a publication readily available’.!” Consequently, the Court decided not to allow

those documents to be produced or referred to during the hearings."

It is also interesting to underscore that the Court recently adopted a new practice direction
for States appearing before it in relation to this type of evidence, with a view to governing the
introduction of new, or previously unproduced, audio-visual or photographic material at the oral
proceedings stage.”” Among other things, the new Practice Direction IXquater directs the requesting
State — that is to say, the State intending on producing the new evidentiary item or referring to the
previously unpublished material — to make its intention sufficiently known, and in advance of the
date on which it wishes to present the material. The provision further requires the requesting State
to provide reasons for the request and directs it to comply with other modalities spelled out in the

new practice direction.

16 Territorial and Maritime Dispute (Nicaragua v Colombia), Judgment, 1.C.J. Reports 2012, p 624 at 632, para 13.

17 Tbid.

18 Tbid.

19 See the Court’s Press Release titled “The Court adopts Practice Direction IXquater for use by States’, dated 11 April
2013, available at http://www.icj-cij.org/presscom/files/6/17296.pdf.
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II1. ADMISSIBILITY OF EVIDENCE — SELECT EXAMPLES

As regards admissibility of evidence, generally, the Statute and Rules of Court do not lay
down any major restrictions. In principle, the permissive nature of the evidentiary framework
governing proceedings before the Court allows parties to submit virtually any form or type of
evidence they see fit, with the caveat that the Court enjoys unfettered freedom in weighing it against

the circumstances of each case and by reference to relevant international legal rules.”

Amongst
limited exceptions of inadmissible evidence before the Court, unlawfully obtained proof may
obviously be excluded from the purview of what is acceptable, as was emphasised by the Court in its
seminal Corfir Channel decision.”’ In 1946, two British warships struck mines while passing through
the Corfu Channel between Albania and Greece, resulting in the destruction of the ships and
significant loss of life. The United Kingdom submitted the dispute to the Court against Albania and
contended that Albania had incurred international responsibility for the mines laid in the strait,
primarily because it had failed to warn the Applicant State of the presence of those mines.
Subsequently, British minesweepers scoured the Corfu Channel without the assent of Albania,
ultimately attempting to produce the mines it had collected in its sweeping operation before the
Wortld Court as evidence of Albania’s responsibility. In this regard, the Court characterised the
United Kingdom’s justification for its own conduct as a ‘special application of the theory of
intervention, by means of which the State intervening would secure possession of evidence in the
territory of another State, in order to submit it to an international tribunal and thus facilitate its

task’.?

20 See eg, Aguilar Mawdsley, above note 2 at 539.

21 On the practice of the Court and international tribunals — with some reference to the Corfir Channel case — as regards
the question of admissibility of evidence unlawfully obtained, see eg, W. Michael Reisman and Eric Freedman, “The
Plaintiff’s Dilemma: Illegally Obtained Evidence and Admissibility in International Adjudication’ (1982) 76 AJIL 737.
For a more recent book-length treatment of fraudulent evidence before international tribunals, with special reference to
four IC]J cases, see W. Michael Reisman and Christina Skinner, Fraudulent Evidence before Public International Tribunals: The
Dirty Stories of International Law (Cambridge, Cambridge University Press, 2014). In particular, chapters 3, 4, 5 and 8 of
this recent monograph address evidentiary issues related to the Corfir Channel, Tunisia/ Libya, Nicaragna v United States, and
Qatar v Babrain cases. Interestingly, the parties’ conduct as regards evidentiary matters in the case concerning Military and
Paramilitary Activities in and against Nicaragna has been divisive in the literature. In one instance, it pitted an eminent former
Member of the Court against a distinguished counsel over the production and presentation of evidence in that case.
Both individuals were involved in the original proceedings related to that case. See Stephen Schwebel, ‘Celebrating a
Fraud on the Court’ (2012) 106 AJIL 102; Paul Reichler, “The Nicaragna Case: A Response to Judge Schwebel’ (2012)
106 AJIL 316; Stephen Schwebel, “The Nicaragna Case: A Response to Paul Richler’ (2012) 106 AJIL. 582; Paul Reichler,
‘Paul Reichler’s Rejoinder’ (2012) 106 AJIL. 583.

22 Corfu Channel Case, Judgment of April 9", 1949, 1.C.J. Reports 1949, p 4 at 34.
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The Court rejected this line of defence, thereby inevitably equating the ‘alleged right of
intervention’ with the ‘manifestation of a policy of force, such as has, in the past, given rise to the
most serious abuses’, and ultimately expounding that this line of reasoning ‘cannot, whatever be the
present defects in international organizations, find a place in international law’.* The Court went on
to point out that ‘[ijntervention [was| perhaps still less admissible in the particular form it would
[have| take[n]” in the case before it, revealing itself alive to the concern that ‘from the nature of
things, it would be reserved for the most powerful States, and might easily lead to perverting the
administration of international justice itself.”* The Court remained equally unpersuaded by the
United Kingdom’s attempts to classify its conduct as falling under the rubric of ‘self-protection or
self-help’. In this regard, the Court emphasized that ‘[b]etween independent States, respect for
territorial sovereignty is an essential foundation of international relations’” While the Court
acknowledged that Albania had completely failed in fulfilling its duties after the explosions and had
engaged in dilatory tactics through its diplomatic notes, which both constituted extenuating
circumstances as regards the United Kingdom’s conduct, the Court nonetheless deemed it necessary
‘to ensure respect for international law” and ‘declare that the action of the British Navy constituted a
violation of Albanian sovereignty’.% It should be recalled that, ultimately, the Court admitted the
evidence obtained through conduct that violated international law given that, in the case at hand,
Albania had failed to raise any objections as to the admissibility of the proof obtained.”” However, as
mentioned above, the Court did so while admonishing the United Kingdom for its unlawful actions.
Understandably, this jurisprudential precedent has prompted some leading scholars to conclude that
the Court did not purport to lay down an exclusionary rule as to the admissibility of evidence

obtained unlawfully.”®

23 [bid, at 35.

24 Tbid.

25 [bid.

26 [bid.

27 For academic commentary on this aspect of the case, see eg, N.H. Shah, ‘Discovery by Intervention: The Right of a
State to Seize Evidence Located within the Territory of the Respondent State’ (1959) 53 AJIL. 595, 606; Thomas Franck,
Fairness in International Law and Institutions (Oxford, Clarendon Press, 1995) 336. For further discussion of possible
reasons why the Court admitted the evidence, see Markus Benzing, ‘Evidentiary Issues’ in Andreas Zimmermann e# a/
(eds), The Statute of the International Court of Justice: A Commentary (224 ed, Oxford, Oxford University Press, 2012) 1234-75,
1243.

28 See eg, Kazazi, Burden of Proof, above note 1 at 206. See also: Hugh Thirlway, ‘Dilemma or Chimera? — Admissibility of
Illegally Obtained Evidence in International Adjudication’ (1984) 78 AJIL. 622, 641 (opining that the approach espoused
by the Court in Corfu Channel was ‘both rational in itself and more in harmony with the fundamental nature and powers
of international tribunals than any exclusionary rule would be’).

10
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Thus, the Court does not operate on the basis of any preliminary evidentiary filter to weed
out inadmissible evidence at the outset; rather, the Court possesses a wide margin of appreciation in
ascribing different weight to different evidentiary elements originating from varied sources. This
component of the Court’s judicial function is set into motion once the evidence has been entered
into the written record. As a result, the issues of the weight to be attributed to, and evaluation of, the
evidence in any given case before the Court replaces the perhaps more familiar rules on the

admissibility of evidence prevalent before most domestic tribunals.

It follows that forms of evidence typically excluded in domestic judicial proceedings, such as
hearsay evidence (preuve par oui-dire), are not inadmissible before the World Court although the Court
ascribes little or no weight to such evidentiary elements. As regards hearsay evidence, for instance,
the Court indicated in its oft-cited judgment in the Military and Paramilitary Activities in and against
Nicaragna case that, ‘[n]or is testimony of matters not within the direct knowledge of the witness, but
known to him only from hearsay, of much weight’.”’ In the abovementioned Corfix Channel decision,
the Court emphatically set aside hearsay evidence on the basis that it amounted to ‘allegations falling

: : 30
short of conclusive evidence’.

Similarly, the primary instruments governing the Court’s treatment of evidence do not
distinguish between public and private documents, nor do they impose a so-called ‘best evidence
rule’ under which, where possible, original documents would have to be produced in lieu of
photostats or certified copies.” It follows that no official hierarchy is established in the Court’s
evidentiary framework between different types of evidence. As a consequence, the submission of
oral evidence is in no way excluded or limited by the documentary evidence, while the Court remains

unfettered in its ability to determine the probative value of any type of evidence presented to it.

29 Military and Paramilitary Activities in and against Nicaragna (Nicaragua v United States of America), Merits, Judgment, 1.C.]J.
Reports 1986, p 14 at 42, para 68. On the implications of the case concerning Military and Paramilitary Activities in and against
Nicaragna for evidentiary practice in international law, see Paul Reichler, “The Impact of the Nicaragna Case on Matters of
Evidence and Fact-Finding’ (2012) 25 Leiden Journal of International Law 149.

30 Corfu Channel, above note 22 at 17. See also: Rosenne and Ronen, above note 11 at 558 (highlighting that the Court will
typically exclude hearsay evidence, which they describe as ‘evidence attributed by the witness or deponent to third parties
of which the Court has received no personal and direct confirmation’, and further adding that ‘[s]tatements of this kind
will be regarded as “allegations” falling short of conclusive evidence’).

31 See eg, Aguilar Mawdsley, above note 2 at 540.

11



Annex 32

Evidentiary Practice of the World Court
Tomka & Proulx

By way of example, the Court is often called upon to weigh the evidentiary value of reports
prepared by official or independent bodies, which provide accounts of relevant events. This is
particularly true in fact-intensive disputes, such as those taking root against the backdrop of armed
conflict, as was the case in both the Bosnian Genocide case, opposing Bosnia Herzegovina and Serbia
and Montenegro, and the Amwed Activities case, opposing the Democratic Republic of the Congo
(‘DRC’) and Uganda. In the Bosnian Genocide case, the Court indicated that the probative value of this
type of evidence will hinge:

among other things, on (1) the source of the item of evidence (for instance partisan, or
neutral), (2) the process by which it has been generated (for instance an anonymous press
report or the product of a careful court or court-like process), and (3) the quality or character
of the item (such as statements against interest, and agreed or uncontested facts).3?

It is not unusual for the Court to attribute prima facie weight to factual statements made by
the principal organs of the UN, although the actual weight afforded to such items may vary. As a
result, such evidence may well be afforded ‘prima facie superior credibility” since it may originate in
the statement(s) of what the Court has termed a ‘disinterested witness’ in the Military and Paramilitary
Alctivities in and against Nicaragna case, that is to say ‘one who is not a party to the proceedings and
stands to gain or lose nothing from its outcome’.”” What is more, those types of reports or factual
statements emanating from UN organs are often produced by UN commissions of inquiry,
peacekeeping missions or other subsidiary organs, and are inspired by direct knowledge and
involvement with the situation on the field or stem from an international consensus of States

regarding the occurrence of certain events. Those evidentiary items are sometimes instrumental in

bolstering the Court’s findings of fact.

For instance, factual statements made by the principal UN organs, particularly evidentiary
items submitted to the Court by the UN Secretary-General, were afforded considerable weight in the

advisory proceedings on the Lega/ Consequences of the Construction of a Wall in the Occupied Palestinian

32 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and
Montenegro), [ndgment, 1.C.J. Reports 2007 (1), p 43 at 135, para 227.
33 Military and Paramilitary Activities in and against Nicaragna, above note 29 at 43, para 69.

12
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Territory.”* Similar treatment was granted to comparable pieces of evidence in the abovementioned
Bosnian Genocide case, with the Court drawing extensively from a report submitted to the General
Assembly by the Secretary-General entitled “The Fall of Srebrenica’. Having noted the privileged
vantage point of the Secretary-General in preparing a comprehensive report some time after the
relevant events had transpired, the Court went on to declare that ‘[tlhe care taken in preparing the
report, its comprehensive sources and the independence of those responsible for its preparation all

5 35

lend considerable authority to it ... the Court has gained substantial assistance from this report’.

By contrast, the Ammed Activities case provided a more mixed precedent of evidence
assessment by the Court. In bolstering its factual findings, especially the determination that there
was ‘clear evidence of the fact that Uganda established and exercised authority in Ituri as an
occupying Power’, the Court relied, among other documents, on the Sixth Report of the Secretary-
General on the UN Mission in the DRC that confirmed that the Uganda People’s Defence Force
(‘UPDF) ‘was in effective control in Bunia (capital of Tturi district)’.”* Along similar lines, the Court
cited ‘reports from credible sources’, including the Third Report of the Secretary-General on the UN
Mission in the DRC, to bolster its finding that ‘massive human rights violations and grave breaches
of international humanitarian law were committed by the UPDF on the tetritory of the DRC”.” In
other parts of its judgment, the Court also invoked Security Council pronouncements to support its
findings as to the UPDI’s military operations and movements in the DRC, which it saw as violating
both the sovereignty of that State and the prohibition on the use of force enshrined in the UN
Charter.” This evidentiary practice by the Court — namely to refer to both preambular and operative
paragraphs of Security Council resolutions — is somewhat common, having cemented the reasoning

for its factual assertions in other portions of this judgment and in other decisions as well.

34 See generally: Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 1.C.J.
Reports 2004, p 136. For further scholatly discussion of the weight to be afforded by the Court to factual qualifications
made by principal organs of the UN, see Katherine Del Mar, ‘Weight of Evidence Generated through Intra-Institutional
Fact-finding before the International Court of Justice’ (2011) 2 Journal of International Dispute Settlensent 393.

35 Bosnian Genocide case, above note 32 at 137, para 230.

36 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), Judgment, 1.C.J. Reports 2005, p 168 at
230, paras 175-76.

37 1bid at 239, para 207.

38 See eg, Ibid at paras 92-165.
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Furthermore, relying again on the Sixth Report of the Secretary-General on the UN Mission
in the DRC mentioned earlier among other evidence, the Court found that it was confronted with
‘persuasive evidence that the UPDF incited ethnic conflicts and took no action to prevent such
conflicts in Tturi district’.” On the basis of similar documents, the Court further considered that it
was faced with ‘convincing evidence of the training in UPDF training camps of child soldiers and of
the UPDF’s failure to prevent the recruitment of child soldiers in areas under its control’."
However, in another portion of its judgment, the Court did not afford any weight to various
evidentiary items, including a report generated by the Secretary-General on the UN Mission in the
DRC in finding that the Mowuvement de libération dn Congo had not been instituted by Uganda, observing

. 41
that document’s ‘reliance on second-hand reports’.

In sum, various kinds of evidence may be introduced by parties appearing before the Court,
subject to both the evidentiary parameters we have outlined earlier and the Court’s wide margin of
appreciation in determining the probative value of cach item of evidence. As such, maps,
photographs, small scale models, bas relief, recordings, films, video tapes and, more generally, all
audio-visual techniques of presentation are admissible in the evidentiary realm of the World Court.
Interestingly, Norway presented a relatively large-scale bas relief of Norway during the oral
proceedings in the Anglo-Norwegian Fisheries case; a similar piece of evidence was also introduced in
the case concerning the Continental Shelf (Tunisia/Libyan Arab Jamabiriya). In the abovementioned
Anglo-Norwegian Fisheries case, Norway introduced a model of a trawler, fully equipped with a trawl
and other fishing equipment; in the Preah VVibear Temple case — on which the Court heard the Parties
again in April 2013, 52 years later, this time in the context of a request for interpretation — the judges
that heard the original case in 1961 attended a private screening of a film about the dispute, as
evidence, with representatives of the Parties; in the Gabéikovo—Nagymaros Project case, the use of video
cassette evidence was permitted by the Court; similarly, the use of aerial photographs and satellite-

generated imagery as evidence is also very common in proceedings before the Court, as illustrated by

39 1bid at 240, para 209.
40 [bid at 240, para 210.
4 Ibid at 225, para 159.
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the recent proceedings in the Maritime Dispute between Peru and Chile and in the Territorial and

Maritime Dispute between Nicaragua and Colombia.*

Needless to say, maps play an important role in the evidentiary strategies put forward by
parties appearing before the Court, especially in boundary disputes and maritime delimitation cases.”
That said, such evidentiary items are typically insufficient, in and of themselves, to establish a party’s
claim as to sovereignty over a certain land territory or maritime feature(s). In its judgment in the
Territorial and Maritime Dispute between Nicaragua and Colombia, the Court recalled that according to
its ‘constant jurisprudence, maps generally have a limited scope as evidence of sovereign title’.* In
bolstering its conclusion, the Court quoted from its 1986 decision in the Frontier Dispute between
Burkina Faso and Mali, stressing that ‘of themselves, and by virtue solely of their existence, [maps]
cannot constitute a territorial title, that is, a document endowed by international law with intrinsic

legal force for the purpose of establishing territorial rights’.45

IV. SELECT SUBSTANTIVE PRONOUNCEMENTS BY THE COURT ON EVIDENTIARY MATTERS

This last observation leads into the last section of our chapter, which shall devote some
attention to select substantive pronouncements made by the Court on the subject of evidence. At
the outset, we should point out that the rule of thumb with respect to the burden of proof before
the Court — often reiterated in its jurisprudence — resembles that found in most domestic judicial
proceedings on civil matters: A party alleging a fact typically bears the burden of proving it, while the

usual standard of proof tends to align with ‘proof by a preponderance of the evidence’."

42 See eg, Evensen, above note 1 at 53-54; Aguilar Mawdsley, above note 2 at 547 (also pointing out that the Netherlands
introduced a bas relief and a model of lock-gate as evidence in the Daversion of Water from the River Meuse case before the
PCI]J, and that aerial photographs were introduced by Nauru in its case against Australia concerning Certain Phosphate
Lands in Nanrn).

4 For further scholarly discussion of the role of maps in frontier disputes, see Maurice Kamto, ‘Le matériau
cartographique dans les contenticux frontaliers et territoriaux internationaux’ in Emile Yakpo and Tahar Boumedra
(eds), Liber Amicorum [udge Mohammed Bedjaoui (The Hague, Kluwer Law International, 1999) 371-98.

4 Nicaragna v Colombia, above note 16 at 661, para 100.

45 Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p 554 at 582, para 54.

46 In its jurisprudence, the Court has often reiterated the general rule according to which a party that alleges a fact in
support of its claims is expected to prove the existence of that fact. See eg, Abmadon Sadio Diallo (Republic of Guinea v
Democratic Republic of the Congo), Merits, Judgment, 1.C.J. Reports 2010, p 639 at 660, para 54; Application of the Interim Accord of
13 September 1995 (the former Y ugosiav Republic of Macedonia v Greece), Judgment of 5 December 2011, 1.C.J. Reports 2011, p 644 at
668, para 72; Pulp Mills on the River Uruguay (Argentina v Uruguay), Judgment, 1.C.J. Reports 2010 (1), p 14 at 71, para 162;
Maritime Delimitation in the Black Sea (Romania v Ukraine), Judgment, 1.C.J. Reports 2009, p 61 at 86, para 68. On the burden
of proof and the evidentiary practice of the Court, see also Sir Arthur Watts, ‘Burden of Proof, and Evidence before the
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While this evidentiary principle was reaffirmed in the Diallo case, the Court nonetheless
qualified its application by declaring that ‘it would be wrong to regard this rule, based on the maxim
onus probandi incumbit actori, as an absolute one, to be applied in all circumstances’."” The Court went
on to clarify that the onus will vary based on the type of facts required to ensure the resolution of
the case; in other words, the subject-matter and the nature of each dispute submitted to the Court
will inform and ultimately dictate the determination of the burden of proof in any given case.” It
should be recalled that in the Diallo case, the Republic of Guinea was arguing that Mr. Diallo — its
national — had suffered several fundamental human rights violations while in the DRC. However,
strict adherence to the abovementioned rule would have engendered significant evidentiary hurdles
to the Republic of Guinea’s case in establishing these violations, which were equated with ‘negative
facts’ given that they had occurred in the Respondent’s State, and the DRC was therefore better

situated to adduce evidence about its compliance with the relevant obligations.

The Court provided further clarification as regards the modulated application of the burden
of proof in situations involving the establishment of negative facts, while affording equal
consideration to the corresponding implications for the case of the DRC. The Court declared that:

. where, as in these proceedings, it is alleged that a person has not been afforded, by a
public authority, certain procedural guarantees to which he was entitled, it cannot as a
general rule be demanded of the Applicant that it prove the negative fact which it is
asserting. A public authority is generally able to demonstrate that it has followed the
appropriate procedures and applied the guarantees required by law — if such was the case
— by producing documentary evidence of the actions that were carried out. However, it
cannot be inferred in every case where the Respondent is unable to prove the performance
of a procedural obligation that it has disregarded it: that depends to a large extent on the
precise nature of the obligation in question; some obligations normally imply that written
documents are drawn up, while others do not. The time which has elapsed since the events
must also be taken into account.®

This type of scenario was not completely novel for the Court. In the past, it had been

confronted with similar situations where one of the parties appearing before it had exclusive access

ICJ” in Freidl Weiss (ed), Improving WTO Dispute Settlement Procedures: Issues and Lessons from the Practice of other International
Courts and Tribunals (London, Cameron May, 2000) 289-301.

41 Abmadon Sadio Diallo, above note 46 at 660-61, para 54.

48 Thid.

49 Ibid at 660-61, para 55.
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to important evidentiary elements but refused to produce them in light of security concerns or other
reasons. For instance, in the seminal Corfu Channel case, the Court resolved this dilemma by having

recourse to flexible inferences of fact against the State which had refused to produce the evidence in

50

question;” by contrast, in the Bosnian Genocide case the Court declined to do so, thereby confirming

that its approach to circumstantial evidence and adverse inferences will vary depending on the

subject-matter and circumstances of each dispute brought to it.”!

When parties invoke domestic law before the Court, such item is typically equated with a
fact to be proven by the party alleging its existence, notwithstanding the Court’s ability to satisfy
itself, of its own Initiative, of the existence of such fact. This evidentiary practice is firmly rooted in
the jurisprudence of the Court’s predecessor institution, with the PCI] having articulated several key
aspects of procedural law which still govern the work of the present-day Court. Of particular
importance was the PCIJ’s pronouncement in the case concerning Certain German Interests in Polish
Upper Silesia, when it underscored that ‘[f|rom the standpoint of International Law and of the Court
which is its organ, municipal laws are merely facts which express the will and constitute the activities
of States, in the same manner as do legal decisions or administrative measures’.”> Echoing these
remarks three years later in the Bragilian Loans case, the PCIJ further pointed out that it was
constrained to apply domestic law when the circumstances so warranted, but that it was not obliged
to possess knowledge of the various municipal laws of States; rather, it would have to secure this
knowledge when the circumstances of a case compelled it to apply municipal law. More importantly

for our purposes, the PCIJ stressed that ‘this it must do, either by means of evidence furnished to it

50 In that case, the Court underscored the following:
‘[T]he fact of this exclusive territorial control exercised by a State within its frontiers has a bearing upon the
methods of proof available to establish the knowledge of that State as to such events. By reason of this exclusive
control, the other State, the victim of a breach of international law, is often unable to furnish direct proof of facts
giving rise to responsibility. Such a State should be allowed a more liberal recourse to inferences of fact and
circumstantial evidence. This indirect evidence is admitted in all systems of law, and its use is recognized by
international decisions. It must be regarded as of special weight when it is based on a series of facts linked
together and leading logically to a single conclusion.”
See Corfu Channel, above note 22 at 182.
! For a general discussion on this subject, see Michael Scharf and Margaux Day, ‘The International Court of Justice’s
Treatment of Circumstantial evidence and Adverse Inferences’ (2012) 13 Chicago Journal of International Law 123
Chittharanjan Felix Amerasinghe, Presumptions and Inferences in Evidence in International Litigation’ (2004) 3 The
Law and Practice of International Courts and Tribunals 395.
52 Case concerning Certain German Interests in Polish Upper Silesia, Merits, 1926 PCIJ (ser A) No 7 (25 May) at 19.
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by the Parties or by means of any researches which the Court may think fit to undertake or to cause

to be undertaken’.”

By contrast, there is a presumption — jura novit curia — that the Court knows international law
and how to apply it, despite the usual efforts deployed by disputing parties appearing before the
Court to demonstrate that relevant international legal principles support their own claims, or should
be construed in a certain way. One manifestation of this principle was encapsulated aptly in the

famous Lozus case, with the PCI] observing:

that in the fulfilment of its task of itself ascertaining what the international law is, it has not
confined itself to a consideration of the arguments put forward, but has included in its researches
all precedents, teachings and facts to which it had access and which might possibly have revealed
the existence of one of the principles of international law contemplated in the special
agreement.>*

Needless to say, this principle — namely that the Court is expected to know international law
— is equally applicable to proceedings instituted before it on a different jurisdictional basis than by

way of special agreement (comzpronsis).

Similarly, the Court may take judicial notice of well-established facts — faifs notoires or ‘matters
of public knowledge’ — thereby obviating the need for parties appearing before it to prove such
types of facts. Such scenario presented itself in the Tebran Hostages case, where the Court was called
upon to pronounce on the international responsibility of Iran after an American embassy in Iran was
taken over, ransacked and its personnel sequestered by Iranian student militants. The Court declared
that ‘[tlhe essential facts of the present case are, for the most part, matters of public knowledge
which have received extensive coverage in the world press and in radio and television broadcasts
from Iran and other countries’.” It went on to hold that ‘[t|he information available ... [was] wholly

. . . 56 .
consistent and concordant as to the main facts and circumstances of the case’.” This exact passage

53 Case concerning the Payment in Gold of Brazilian Federal 1.oans Contracted in France, 1926 PCIJ (ser A) No 21 (12 July) at 124.
3 The Case of the S.8. Lotus’ (France v Turkey), 1927 PCIJ (ser A) No 10 (7 September) at 31.

55 United States Diplomatic and Consular Staff in Tebhran, Judgment, 1.C.]. Reports 1980, p 3 at 9, para 12. After all, one must
always bear in mind the conclusion reached by Max Huber in the Is/and of Palmas case, in which he considered that no
evidence was required to establish the existence of the Treaty of Utrecht of 1714, which was of public notoriety. See The
Island of Palmas Arbitration, 4 April 1928, 2 Reports of International Arbitral Awards 829, 842.

50 Tehran Hostages case, above note 55 at 10, para 13.
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was referenced again by the Court six years later in its judgment in the Military and Paramilitary
Activities in and against Nicaragna case. However, in that instance the Court remained alive to the fact
that this type of evidence should be approached with ‘particular caution’, pointing to the risk that
‘[w]idespread reports of a fact may prove on closer examination to derive from a single source’.”’
This observation echoed remarks formulated eatlier by the Court in that same judgement to the
effect that such evidence should be treated with ‘great caution’; in short, the Court construed such
evidentiary items ‘not as evidence capable of proving facts, but as material which can nevertheless
contribute, in some circumstances, to corroborating the existence of a fact’.” It should be stressed
that the Court’s conclusion on this front remained unaffected by the fact that such evidence might

‘seem to meet high standards of objectivity’.”

In the wake of increasingly fact-intensive cases, with particular focus on scientific evidence,
there has been renewed interest in questions related to the burden of proof before the Court. Such
an issue arose in the case concerning Pulp Mills on the River Uruguay. In that case, the Court was
confronted with a considerable amount of contradictory factual allegations, which both Parties
sought to support with particularly abundant information. Argentina contended that the relevant
Statute adopted a precautionary approach according to which ‘the burden of proof will be placed on
Uruguay for it to establish that the Orion (Botnia) mill will not cause significant damage to the
environment’.”” Argentina argued further that the onus should be shared by both Parties as
prescribed by the Statute under review, which divided the burden of persuasion amongst the parties;
that is to say that one should prove that the plant is innocuous while the other should demonstrate
that it is harmful. In response, the Court relied again on its jurisprudence constante and reaffirmed the
importance of the principle of onus probandi incumbit actori in the following manner: ‘it is the duty of

the party which asserts certain facts to establish the existence of such facts.”"

5T Military and Paramilitary Activities in and against Nicaragna, above note 29 at 41, para 63.

38 Ihid at 40, para 62.

59 Ihid.

0 Pulp Mills, above note 46 at 70, para 160.

o1 Ibid at 71, para 162. See also, above note 46-49 and accompanying text; Sovereignty over Pedra Branca/Pulan Batu Puteb,
Middle Rocks and South Ledge (Malaysia/ Singapore), Judgment, 1.C.J. Reports 2008, p 12 at 31, para 45; Bosnian Genocide case,
above note 32 at 128, para 204; Military and Paramilitary Activities in and against Nicaragua (Nicaragna v United States of
America), Jurisdiction and Admissibility, [udgment, 1.C.]. Reports 1984, p 392 at 437, para 101.
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In short, this meant that the Applicant — Argentina in this specific case — was expected to
first submit the relevant evidence to substantiate its claims. However, the Court continued, ‘[t]his
[did] not ... mean that the Respondent should not co-operate in the provision of such evidence as
may be in its possession that could assist the Court in resolving the dispute’.”” The Court further
expressed that, while a precautionary approach may deem a relevant prism through which one could
contemplate the relevant statutory provisions, this legislative framework did not operate a reversal of

the burden of proof, nor did it place it equally on both Parties.”’

With respect to the expert evidence put forward, the Court stressed that it had ‘given most
careful attention to the material submitted to it by the Parties’ before recalling that it was its
‘responsibility ... after having given careful consideration to all the evidence placed before it by the
Parties, to determine which facts must be considered relevant, to assess their probative value, and to
draw conclusions from them as appropriate’.’ In short, the Court’s approach in that case aligned
with its own evidentiary practice, which typically involves it making ‘its own determination of the
facts, on the basis of the evidence presented to it, and then’ applying ‘the relevant rules of
international law to those facts which it has found to have existed’.”” Consequently, the Court
rejected those evidentiary items it found ‘insufficient’, for instance when deciding not to attribute
‘the alleged increase in the level of concentrations of phenolic substances in the river to the
operations of the Orion (Botnia) mill’.** Similarly, the Court remained unconvinced that there
existed ‘sufficient evidence to conclude that Uruguay breached its obligation to preserve the aquatic
environment including the protection of its fauna and flora’, or that ‘convincing evidence’ had been
adduced to establish that Uruguay had breached certain provisions of the relevant Statute, which

embodied other substantive obligations.”’

In the Armmed Activities case discussed earlier, the Court provided further substantive guidance

on the evidentiary parameters within which it carries out its judicial mandate. In particular, it

2 Pulp Mills, above note 46 at 71, para 163.
03 Ibid at 71, para 164.

04 Ihid at 72, para 167-68.

95 Ibid at 72-3, para 168.

06 Ibid at 97-8, para 254.

67 Ihid at 91, para 228 and 100, para 262.
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underscored that it ‘will treat with caution evidentiary materials specially prepared for this case and
also materials emanating from a single source’.” Moreover, the Court indicated that it ‘prefer[s]
contemporaneous evidence from persons with direct knowledge” of the facts or realities on the
ground.” Tt similarly emphasised that it would ‘give particular attention to reliable evidence
acknowledging facts or conduct unfavourable to the State represented by the person making them’,
thereby echoing the remarks it offered almost twenty years eatlier in the Military and Paramilitary
Activities in and against Nicaragna judgment.”” Along similar lines, the Court in the Amwed Activities case
went on to say that it would ascribe weight to evidence ‘that ha|d] not, even before this litigation,
been challenged by impartial persons for the correctness of what it containfed]”.”" Finally, special
attention should also be afforded, the Court continued, to ‘evidence obtained by examination of
persons directly involved, and who were subsequently cross-examined by judges skilled in
examination and experienced in assessing large amounts of factual information, some of it of a

. 72
technical nature’.

V. CONCLUSION

In this brief contribution, we have attempted to demonstrate that the Court’s evidentiary
practice is rather flexible when compared to that espoused by most domestic courts and tribunals.
That said, the World Court nonetheless applies a great degree of caution when handling certain
evidentiary items, rigorously scrutinising all evidence put before it and balancing relevant evidentiary
standards against the facts, circumstances and subject-matter of each case. The Court’s practice is
equally forward-looking as regards the introduction of new modes of producing evidence, thereby
embracing new technology and innovative ways of establishing factual records. A rich fact-finding
judicial tradition emerges from its jurisprudence: While an applicant State appearing before the
Court will typically be called upon to substantiate its claims with available evidence, the other party

is by no means exempted from assisting the Court in fulfilling its judicial function. Rather, the idea

8 _Armed Activities case, above note 36 at 201, para 61.

9 Thid.

"0 1bidy, Military and Paramilitary Activities in and against Nicaragna, above note 29 at 41, para 64.
N _Armed Activities case, above note 36 at 201, para 61.

72 Tbid.
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of evidentiary collaboration between the patties and the Court” — supplemented by a productive
dialogue between the bench and the agents and counsel of the parties, sometimes actuated through
the submission of testimonial evidence before the Court — ensures that the principal judicial organ
of the UN can carry out its noble duties in the most effective and impartial way. That is to say, the
search for objective truth, the peaceful settlement of disputes, and the promotion of the

international rule of law.

3 See eg, Witenberg, above note 1 at 97; Lachs, above note 1 at 267 (both underscoring that parties to a dispute have the
duty to prove their claims and a corresponding obligation to cooperate with the international judiciary in this regard).
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Eighth pleinary meeting between the DRCongo government and M23.

The delegations to the dialogue between the DRC government and the M23 have today 11th January 2013 resumed the talks and held their eighth
plenary session since the dialogue started on gth December 2012.

The two delegations returned to Kampala by the 4th of Jan 2013, thereby sending a strong signal to the world of their unwavering commitment to the

dialogue and to ending the conflict through peaceful means. The four clusters that compose the agenda for the dialogue has been agreed as follows:

a. Review of the Peace Agreement of23 March 2009; b. Security matters; c. Social, Political and Economie matters; d. Mechanisms for the
Implementation - Monitoring and Evaluation of the Kampala Agreement.

Since the return of the delegations to Kampala, the Facilitator has been consulting with the two teams with a view to finding a way forward.
Consequently, the plenary sessions have resumed.

The Facilitator has also been consulting with the leadership of the United Nations and USA with a view to ensuring that the recent sanctions slammed

on M23 do not create negative implications for the dialogue. His understanding now is that these sanctions don't affect the dialogue.

The dialogue is being facilitated by Dr. Crispus Kiyonga, Minister of Defence of the Republic of Uganda. The DRC govemment delegation is led by H.E
Raymond Tshibanda, Minister of Foreign Affairs, International Cooperation and Francophonie of DRC. The delegation of M23 is led by Mr. Francois
Rucogoza, Executive Secretary of M23.

The Dialogue has so far attracted observers from Belgium, France, Norway, the United Kingdom of Great Britain and Northem Ireland, the United States
of America,., the African Union, the European Union and MONUSCO.
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