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CHAPTER 1

INTRODUCTION

SECTION I: OVERVIEW AND STRUCTURE

1.1 The Applicant instituted these proceedings before the International
Court of Justice (“the Court”) on 2 July 1999. In accordance with an Order of
the Court, the Applicant filed its Memorial on 1 March 2001. Following pre-
liminary objections to jurisdiction filed by the Respondent in September 2002,
on 18 November 2008 the Court gave a judgment rejecting the Respondent’s
preliminary objections, with the exception of the objection relating to juris-
diction ratione temporis that the Court found did not possess an exclusively
preliminary character and should therefore be considered with the Merits. By
Order dated 20 January 2009 the Court fixed 20 March 2010 as the date for the
Respondent to file its Counter-Memorial. On 4 January 2010 the Respondent
filed its Counter-Memorial together with its Counter-Claim. By Order dated 4
February 2010, the Court authorised the submission of a Reply by the Appli-
cant and a Rejoinder by the Respondent, and fixed 20 December 2010 as the
time limit for the filing of the Reply and 4 November 2011 as the time limit
for the filing of the Rejoinder. The parties submitted the Reply and Rejoinder
within the prescribed time limits. By Order dated 23 January 2012 the Court
authorised the submission of an additional pleading by the Applicant to fur-
ther respond to the Counter-Claim and fixed 30 August 2012 as the time limit
for that pleading. This Additional Pleading is filed in accordance with that
Order.

1.2 The Applicant has followed the dispositions of the Court in using its
Additional Pleading for the purposes of responding to factual claims and legal
arguments made by the Respondent in its Rejoinder, insofar as they concern
the Counter-Claim. For the avoidance of doubt, the Applicant maintains the
totality of the factual assertions and legal arguments as set out in the Reply.

1.3 There has been one significant factual development since the Reply
was filed: the judgment of the Trial Chamber of the ICTY in Gotovina.' The
ICTY found Ante Gotovina and Mladen Marka¢ guilty of war crimes and
crimes against humanity in relation to aspects of their conduct during Op-
eration Storm. Those convictions are currently under review by the Appeals
Chamber. In the same judgment, the ICTY acquitted Ivan Cermak of all charg-
es. Pending the outcome of the defence appeal, the convictions and findings
upon which they were based are necessarily provisional and the Applicant sets

' Prosecutor v Gotovina, Cermak and Markac, IT-06-90-T, Judgment of the Trial Chamber of
15 April 2011 (hereinafter “Gotovina T1”).



out in Chapter 4 of this Additional Pleading specific concerns it has about the
ICTY’s finding that members of the Croatian government are implicated in
any JCE.? However, for the purposes of these proceedings the Gotovina judg-
ment entirely undermines the Respondent’s case that there was a genocidal
plan formulated at Brioni to physically destroy the ‘Krajina’ Serbs, or that
any of the actions relied upon in the Counter-Claim were carried out with a
genocidal intent. Genocide has been recognised by this Court and the ICTY
to be an extreme form of the crime against humanity of persecution.’ In the
Gotovina judgment the ICTY specifically found that the most serious forms
of persecution - and those capable of being directed at physical destruction of
a group - were not part of any JCE within the Croatian government. In those
circumstances, the Respondent’s case is untenable, whatever the outcome of
the Appeals Chamber decision.

1.4 At the outset, the Applicant also makes some general observations
about the nature and scope of the Respondent’s Rejoinder.

1.5 First, the Rejoinder contains almost no new material or allegations
and in many cases is simply a repetition or summary of the assertions made in
the Counter-Claim.

1.6 Second, the Respondent has repeatedly misrepresented the facts and
evidence, especially in relation to the findings of the ICTY in Gotovina such
that particular caution must be exercised in relying upon those aspects of the
Rejoinder.

1.7 Third, the Rejoinder reveals the Counter-Claim to be predicated on a
fundamental misconception about the elements of genocide, and in particular
the role that forcible displacement can have in the commission of that crime.
A proper legal analysis demonstrates that the Respondent’s evidential case
taken at its highest cannot amount to genocide.

1.8 Fourth, the Rejoinder is replete with exaggerated and unduly emo-
tive language in relation to these proceedings, which it is respectfully sub-
mitted undermines the credibility of the Respondent and distracts from the
legal and evidential issues which are properly before the Court.* The rhetoric
and the political posturing which underlies it is particularly troubling in the

2In any event, the ICTY Appeals Chamber has said that the ICTY Trial Chamber’s findings as
to the existence of a JCE in no way constitute findings of responsibility on the part of Croatia:
Prosecutor v Ante Gotovina, Mladen Markac, Decision on the Motion to Intervene and State-
ment of Interest by the Republic of Croatia, 8 February 2012, para. 12.

3 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), ICJ Reports 2007, p. 43, (hereinafter
“Bosnia”), para. 188.

* See for example, Rejoinder, paras 716, 806.



context of the recent statement by the newly elected President of Serbia, who
has publicly denied that genocide occurred in Srebrenica in July 1995. That
statement is contrary to the case law of this Court and the ICTY and has been
rightly condemned by the Prosecutor of the ICTY for being a “backwards
step, [which] aggravates the victims’ suffering, and jeopardizes the fragile
process of reconciliation in the former Yugoslavia.”

1.9 Finally in this Section, the Applicant provides a short overview of this
Pleading, which is confined to four chapters:

* Chapter 1 is an overview of the Pleading and a response to the is-
sues of proof and evidence raised in Chapter VI of the Rejoinder.

* Chapter 2 addresses the many errors and misstatements in the Re-
spondent’s allegations concerning the period of 1991-1995, prior to
Operation Storm, made in Chapter VII of the Rejoinder.

* Chapter 3 rebuts the false and overstated factual assertions made
by the Respondent in relation to the conduct and consequences of
Operation Storm, including the proper interpretation of the Brioni
meeting minutes, in response to the factual assertions in Chapter
VIII of the Rejoinder.

* Chapter 4 sets out the Applicant’s submissions on the law as it ap-
plies to the Counter-Claim, and in particular the fundamental legal
errors which the Respondent’s case is predicated on, as demonstrat-
ed by Chapter VIII of the Rejoinder.

SECTION II: ISSUES OF PROOF AND EVIDENCE

1.10  In this Section the Applicant responds to issues raised in Chapter VI of
the Rejoinder relating to methods of proof and evidence. The Applicant main-
tains, but will not repeat, the legal arguments set out in Chapter 2 of the Reply
as to the correct approach to be taken by the Court in relation to the burden of
proof and the standard of proof. In relation to the standard of proof, the Ap-
plicant does not understand the distinction that the Respondent seeks to draw
between the standards of proof required for matters which must be proved in
relation the Counter-Claim and the ‘factual background’ to Operation Storm.®
The Applicant has already addressed in Chapter 2 of the Reply the different
standard of proof that applies in relation to violations of the duties to prevent
and punish genocide, as compared to the crime of genocide and other acts enu-

5 See Address of Mr Brammertz to the UN Security Council, 7 June 2012, ICTY Press Release.
¢ Rejoinder, para. 585.



merated in Article III of the Convention.” That distinction is not the same as
that alluded to by the Respondent in relation to the ‘factual background’.

1.11  The Applicant notes that burden of proof has been raised as an issue
in the Gotovina appeal, in particular in relation to the issue of the Trial Cham-
ber’s finding that there was an unlawful attack on civilians and civilian ob-
jects during Operation Storm. The Applicant supports the submissions made
in the Appellant’s Brief of Ante Gotovina on the issue of burden of proof in
those proceedings. The Appellant has argued that the Trial Chamber’s sys-
tematic reversal of the burden of proof violated the defendant’s presumption
of innocence and constitutes an error of law, which invalidates the Judgment.®
Accordingly, the Applicant submits that the Court should disregard those find-
ings of the Trial Chamber which are the subject of the appeal.

1.12 As discussed further in Chapters 3 and 4 of this Additional Pleading,
there are a number of specific aspects of the factual and legal findings made
in the Gotovina judgment which give cause for concern about the Trial Cham-
ber’s judgment being relied upon by this Court. Those findings are subject to an
appeal by the Defence; however, even if the findings of the Trial Chamber are
upheld, they do not assist the Respondent in this case for the reasons set out in
Chapter 4. In particular, the Trial Chamber’s judgment in Gofovina entirely un-
dermines the Respondent’s case that any plan formed at Brioni was genocidal.’

1.13  The Respondent has stated in the Rejoinder that: “the question of
methods of proof that still divide the Parties has particular importance for the
establishment of factual findings in this case”.!® It is not clear precisely what is
meant by this: the Respondent has sought to impugn evidential material relied
on by the Applicant and the Applicant has also criticised evidential material
submitted by the Respondent. The weight to be placed on the various sources
on which both Parties rely is the subject of detailed submissions in the plead-
ings and is subject to final appraisal by the Court. The legal issues relating
to the methods of proof which are appropriate in these proceedings are fully
addressed by the Applicant in Chapter 2 of the Reply.'" In the light of the re-
sponse made by the Respondent in Chapter VI of the Rejoinder it is clear that
a key legal issue that divides the Parties is whether or not it is permissible for
the Court to draw any inference from the failure of the Prosecutor of the ICTY
(“ICTY OTP”) to indict individuals for genocide in relation to matters which
are the subject of either the Claim or the Counter-Claim.

" Reply, paras 2.6-2.10.

8 See Appellant’s Brief of Ante Gotovina (Public Redacted Version), ICTY IT-06-90-A,
Ground 1, at 1.3, pp 47-49.

° Chapter 4, paras 4.12-4.19.
10 Rejoinder, para. 3.
! Reply, paras 2.17-2.91.



1.14  As discussed below, the Respondent now seeks to draw an artificial
distinction between the implications of there being no ICTY indictment for
genocide in matters covered by the Applicant’s Claim and those to be drawn
from the lack of any indictment for genocide in relation to the Respondent’s
Counter-Claim. The Applicant’s position on this issue remains that set out in
the Reply and is that inferences may be drawn in relation to the issue of intent
but that ultimately the Court must weigh up the specific evidence presented in
each case.'? This issue is addressed further below.

1.15  Within the framework set out in Chapter 2 of the Reply, the other
evidential issues addressed in this Chapter relate to the appraisal of specific
materials relied on by the Respondent in presenting its Counter-Claim.

(1) PROOF OF GENOCIDE - GENERAL

1.16  The Respondent asserts that: “when genocide does take place, there is
generally little difficulty in establishing the mental element of the crime, which
is clear from the statements and behaviour of the perpetrators”. It adds that:
“Genocide is only difficult to prove when it does not actually take place.”'?

1.17  Nevertheless, the Respondent did accept the difficulty of proving
genocide in the Counter-Memorial: “The Respondent acknowledges in the
Counter-Memorial that it is sometimes difficult to show by direct evidence the

intent to commit genocide as the mental element of the crime”.'*

1.18  The Respondent criticises the Applicant’s “attempts to shift the burden
of proof”.”” It is worth noting that the Court has recently reaffirmed its view
that, although as a general rule it is for the party which alleges a particular fact
in support of its claims to prove the existence of that fact, this general rule may
on occasion have to be applied flexibly, including in circumstances where the
Respondent may be in a better position to establish certain facts. In its judg-
ment in the compensation aspect of Ahmadou Sadiou Diallo' the Court re-
ferred to its earlier judgment of 30 November 2010 on the merits and recalled:

“...that, as a general rule, it is for the party which alleges a particular
fact in support of its claims to prove the existence of that fact (I.C.J.
Reports 2010 (II), p. 660, para. 54; see also Application of the Inter-

12 Reply, paras 2.11-2.16.

13 Rejoinder, para. 295.

14 Counter-Memorial, para. 135; Memorial, para. 7.33.
15 Rejoinder, paras 292-300.

16 ICJ Republic of Guinea v Democratic Republic of Congo (Amadou Diallo) (Compensation
owed by the Democratic Republic of Congo to the Republic of Guinea) ICJ Reports 2012, Judg-
ment of 19 June 2012.



im Accord of 13 September 1995 (the former Yugoslav Republic of
Macedonia v. Greece), Judgment of 5 December 2011, para. 72; Pulp
Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J.
Reports 2010 (I), p. 71, para. 162). The Court also recognized that
this general rule would have to be applied flexibly in this case and, in
particular, that the Respondent may be in a better position to establish
certain facts (I.C.J. Reports 2010 (IT), pp. 660-661, paras. 54-56).”"

1.19  In the same proceedings, the Court had earlier affirmed that the gen-
eral rule expressed by the maxim onus probandi incumbit actori, is not an ab-
solute one. In its merits judgment in Ahmadou Sadiou Diallo the Court held:

“However, it would be wrong to regard this rule, based on the maxim
onus probandi incumbit actori, as an absolute one, to be applied in all
circumstances. The determination of the burden of proof is in reality
dependent on the subject-matter and the nature of each dispute brought
before the Court; it varies according to the type of facts which it is nec-
essary to establish for the purposes of the decision of the case.”'®

1.20  The Court’s recent approach to the burden of proof is consistent with
the position taken by the Court in the Corfu Channel case and with the sub-
missions made by the Applicant in Chapter 2 of the Reply."

(2) ICTY AGREED STATEMENTS OF FACT

1.21 ~ The Respondent refers to the judgment of the Court in the Bosnia
case and appears to imply that the Court has held that agreed statements of
fact presented to the ICTY are of limited evidential value.”” The Respondent
goes on to argue that the findings of fact made in Martic, established after a
full trial, are considerably more authoritative than those in Babic, based on his
plea agreement with the Prosecutor.?!

1.22  In Bosnia, the Court considered the weight to be placed on agreed
statements of fact following a guilty plea and held that:

“There remains for consideration the sixth stage, that of sentencing
judgments given following a guilty plea. The process involves a state-
ment of agreed facts and a sentencing judgment. Notwithstanding the

17 Ibid., para.15; see also ICJ Republic of Guinea v Democratic Republic of Congo (Amadou Di-
allo) (Merits), ICJ Reports 2010 (II), Judgment of 30 November 2010, pp 22-23, paras 53-57.

18 [bid., Judgment of 30 November 2010, p.22, para. 54.
1 Reply, paras 2.81-2.83.

% Rejoinder, para. 291.

2 Ibid.



guilty plea the Trial Chamber must be satisfied that there is sufficient
factual basis for the crime and the accused’s participation in it. It
must also be satisfied that the guilty plea has been made voluntarily,
is informed and is not equivocal. Accordingly the agreed statement
and the sentencing judgment may when relevant be given a certain
weight.”??

1.23  In these proceedings the Applicant has relied on material con-
tained in the statement of agreed facts presented in the Babic case but it
has also relied to a great extent on findings of fact made by the ICTY in
the Martic case (and in a number of other cases).? It is clear from reading
the Reply that Babic is frequently cited together with (usually following)
findings made in the Martic case and that reliance is placed on both, as
well as on other cases.? As is clear from the Bosnia judgment, the mate-
rial cited from Babic is admissible and is to be given a certain weight, but
any implication by the Respondent that this is the sole evidence relied on
by the Applicant or is preferred over reliance on Martic¢ and other cases, is
clearly unfounded.

(3) TuE ICTY JUDGMENT IN GOTOVINA

1.24  The Respondent has relied on several ICTY witness testimonies from
the Gotovina case. The Applicant notes that the Gofovina judgment is subject
to ongoing appeals, save in relation to the defendant Cermak who was acquit-
ted.? Specific points as to the findings of the Trial Chamber in the Gotovina
case and the evidential material presented by the Prosecution are made in
Chapters 3 and 4 of this Additional Pleading.

1.25  Contrary to the implication of the Respondent,” Croatia does not
“deny the commission of any crime”. There are completed and ongoing crimi-
nal procedures relating to Operation Storm in the Republic of Croatia, this is
discussed further in Chapter 3.

(4) ApDITIONAL EVIDENCE

1.26  The Respondent has criticised the quantity of material submitted by
the Applicant*” and refers in this context to Court Practice Direction No. III,

22 Bosnia, p.93, para. 224, cited at Reply, para. 2.25.

2 See for example, Reply, para.1.6.

2 Reply, for example, paras 3.112, 6.32-34, 6.107, 9.30, 9.35-36, 9.39, 9.47, 9.50 and 9.57.
2 The ICTY Prosecutor has not appealed against General Cermak’s acquittal.

% Rejoinder, para. 581.

7 Rejoinder, para. 263.



which in part addresses the tendency towards the proliferation of annexes to
written pleadings.?

1.27  The Applicant notes that both parties have submitted substantial
quantities of evidence in these proceedings. In fact, the approach taken by
the Applicant has been, as directed in the Practice Direction, to select docu-
ments so as not to overburden the Court. The Applicant has provided ex-
amples of incidents which establish a pattern of behaviour. This approach
is consistent with paragraph 242 of the Court’s judgment in Bosnia, which
has been cited by the Respondent,?” and in which the Court states that it is
not necessary to examine every incident in order to consider whether there
is “persuasive and consistent evidence for a pattern of atrocities, as alleged
by the Applicant, which would constitute evidence of dolus specialis on the
part of the Respondent”. The Respondent has accepted in the Rejoinder that:
“A certain level of generality is definitely required in the examination of the
crime of genocide, according to the Court’s practice in the Bosnia case”.®
However, whilst the Respondent is correct that these proceedings concern
state responsibility for genocide rather than the criminal liability of individu-
als,’ it is also important to recall the standard of proof required for a claim
of genocide which in relation to establishing a violation of Articles II and III
of the Convention is ‘fully conclusive evidence’ as discussed in Chapter 2
of the Reply.*? It follows that such incidents as are put forward as providing
evidence of a pattern of atrocities must be proved by evidence that meets this
standard of proof.

(5) HEARSAY EVIDENCE

1.28  The Respondent has suggested that the Applicant’s evidence on the
Claim does not meet minimum evidentiary requirements and is irrelevant as
well as being hearsay.* This is not correct and has been addressed in Chapter
2 of the Reply. The evidence contained in the witness statements is not uncor-
roborated as they suggest, but needs to be considered in the full context of the
breadth of the evidence available. As discussed in Chapter 2 of the Reply,*

2 ICJ Practice Direction No III provides: “The parties are strongly urged to keep the written
pleadings as concise as possible, in a manner compatible with the full presentation of their posi-
tions. In view of an excessive tendency towards the proliferation and protraction of annexes to
written pleadings, the parties are also urged to append to their pleadings only strictly selected
documents.”

» Rejoinder, para. 589.

30 Rejoinder, para. 770.

31 Rejoinder, para. 766.

32 Reply, paras 2.3-2.5.

3 Rejoinder, paras 257-258.
3 Reply, para. 2.44.



the ICTY relies on hearsay, and the ICJ will rely on findings of the ICTY -
thus it is clear that Court will accept hearsay evidence.®

(6) CoUNTER-CLAIM ANNEXES

1.29  The Respondent claims that some of documents relied upon by the
Applicant are of “highly dubious authenticity” apparently on the basis that
“some of the documents ... are merely pieces of paper, without any signa-
ture, seal, available data about a source, or any other information capable of
confirming the authenticity of the alleged documents.” The Respondent re-
fers in this context to a number of the Annexes to the Croatian Reply which
address the Counter-Claim, namely Annexes 123, 131, 146, 150, 153, 157
and 178.% The documents referred to are documents produced by the entities
of the ‘RSK’, including Minutes of the Government of the ‘RSK’, Minutes
of the ‘RSK’ Assembly, a statement issued by the ‘RSK’ State Informa-
tion Agency and a Proclamation of the ‘RSK’ Supreme Defence Council.*’
Accordingly, any lack of signatures or seals on these documents is a con-
sequence of the approach taken by the individuals and entities concerned at
the time the documents were produced and is not the responsibility or fault
of the Applicant.

(7) THE CHC REPORT AND THE VERITAS REPORT

1.30  The Respondent asserts that two non-governmental organisation re-
ports on which it relies in the Counter-Memorial: the report prepared by “Ver-
itas” and that prepared by the Croatian Helsinki Committee for Human Rights
(“CHC”) examine information on victims of Operation Storm “in a profes-
sional manner”.* Both reports are seriously flawed for the reasons set out in

3 Bosnia, para. 223, where the Court concluded that: “it should in principle accept as highly
persuasive relevant findings of fact made by the Tribunal at trial, unless of course they have
been upset on appeal”.

% Rejoinder, para. 276.

37 The documents are: Minutes of the 19th Session of the Government of the ‘RSK’, 31 De-
cember 1991 (Reply, Annex 123); Minutes of the Session of the Assembly of the Republic of
Serbian Krajina which Approved the Decision on State Unification with Republika Srpska,
29 May 1995 (Reply, Annex 131); Minutes of the ‘RSK’ Assembly, 8 February 1995 (Reply,
Annex 146); Conclusions of the Government of the Republic of Serbian Krajina Regarding the
Negotiations on the Amendment of the Mandate of the United Nations Protective Force in the
Occupied Parts of Croatia, Knin, 30 March 1995 (Reply, Annex 150); ‘RSK’, State Informa-
tion Agency, Statement of Ratko Mladic, Knin, 30 July 1995 (Reply, Annex 153); and ‘RSK”,
Supreme Defence Council, Proclamation of the State War Throughout the ‘RSK’, 30 July 1995
(Reply, Annex 157). Annex 178 to the Reply setting out Military Targets in the vicinity of
Benkovac, Gracac and Obrovac were exhibits in the Gotovina Trial (D248).

3 Rejoinder, para. 580.
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Chapter 2 of the Reply.* A number of further issues in respect of these reports
have been raised by the Respondent and these are addressed below.

1.31  Inrelation to the criticisms made of the CHC Report in the Reply, the
Respondent asks whether “a person whose fate was connected with a wrong
location should not be listed as a victim” or whether “a person whose father’s
name was unknown could be a legitimate military target”.*’ This is disingenu-
ous. The point is that the list is methodologically flawed as evidence of the
number and identity of victims of Operation Storm. This is a matter of the
weight of the evidence presented by the Respondent in support of the Coun-
ter-Claim, not of the legal categorisation of persons on which a claim may
be based. In relation to the issue as to whether victims of genocide may be
civilians or members of military or paramilitary units,*' the point is that while
either may be found to be victims of genocide, correct identification of the
civilian or military status of those who died may have implications for factual
findings as to the circumstances of their deaths which is itself relevant to is-
sues both of the actus reus of genocide and of intent. The point made by the
Applicant in the Reply in relation to the deficiencies in the CHC Report was
that: “It is clearly impossible to defend a case when even the basic details of
the crime alleged remain unspecified” and that “the incomplete and inaccurate
details provided by Serbia are insufficient to make out a case of genocide”.*
The Respondent has not responded to these criticisms. Rather it has tried to
argue against a legal position on the relevance of the status of the victim in a
genocide claim that the Applicant has not taken.

1.32  The Respondent makes no specific rebuttal of the criticisms made in
the Reply* which were based on an analysis by the Croatian Directory for
Detained and Missing Persons and which must therefore be assumed to be
accepted while the implications to be drawn from those methodological flaws
remain a matter of dispute.

1.33  The Respondent goes on to refer in this regard to the Court’s judg-
ment in Bosnia that:

“it is not necessary to examine every single incident reported by the Appli-
cant, nor it is necessary to make an exhaustive list of the allegations; the Court
finds it sufficient to examine those facts that would illuminate the question of
intent...”*

¥ Reply, paras 2.65-2.68 and see paras 11.68-70, 11.81-85, 12.10.4 and 12.30.
0 Rejoinder, para. 588.

1 Ibid.

“2 Reply, paras 11.98-11.101.

# Reply, para. 2.65.

* Bosnia, para. 242.
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1.34  The Respondent here fails to distinguish between the provision of
examples in order to establish a pattern of behaviour as evidence of genocidal
intent® and issues relating to the credibility of evidence on which a claim for
genocide is based. The Applicant has itself in some cases provided examples
of incidents in order not to overburden the Court with evidential material and
accepts that this is a proper approach to take to presenting evidence of geno-
cide. However in relation to the incidents selected, it is nevertheless necessary
to show that the sources relied on are credible and trustworthy. In the Appli-
cant’s submission, the Respondent has failed to defend the credibility of the
CHC Report in this regard.

1.35  The Respondent ends by asserting that the CHC Report “proves be-
yond a reasonable doubt” that the Croatian armed forces during and after Op-
eration Storm “committed killings on a massive scale”; and that “all victims
registered in the Report were members of the Serbian national and ethnic
group”. It is of course for the Court to say whether this has, or has not, been
proved beyond reasonable doubt. In this regard however, the position of the
ICTY Trial Chamber is of interest:

“Exhibit P2402 is a report entitled ‘Military Operation Storm and its After-
math,” published by the Croatian Helsinki Committee and edited by Zarko
Puhovski. The report contains un-sourced statements and double entries. Fur-
thermore, during examination of Puhovski in court it became apparent that
there were errors in the book. For these reasons, the Trial Chamber decided
not to rely on exhibit P2402 in relation to information described therein if
uncorroborated by other evidence.”* (emphasis added)

(8) RELIANCE ON NGO REPORTS

1.36  The Respondent criticises the Applicant’s statement that, in relation
to the CHC Report: “statements obtained by an NGO from individuals whose
identities are unknown can be of no more evidential weight in proceedings be-
fore the ICJ than before a criminal tribunal. Even the Respondent is unaware
of the identity or reliability of the sources on which it relies. In the absence
of any information about a particular witness, it is impossible for the Court to
evaluate the credibility, reliability, or potential bias of the testimony.”*” The
Respondent describes the Applicant’s position as an “unjustifiably severe and
unfair assessment of materials generated by nongovernmental organizations”
and goes on to note that international tribunals, including international crimi-

4 In relation to which, the Court in Bosnia held that: “for a pattern of conduct to be accepted
as evidence of its existence, it would have to be such that it could only point to the existence of
such intent”, para. 373, cited in the Reply, para. 2.14.

% Gotovina TJ, para. 50, p.30.
47 Rejoinder, para. 752.
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nal tribunals, “have found NGO materials to be useful and reliable in adjudi-
cating various issues”. The Respondent refers to the ruling in the Milosevic
case, where the Trial Chamber said:

“In most cases, human rights reports constitute hearsay evidence,
which is admissible under Rule 89(C), provided it is relevant and
reliable. Whether such evidence will be evidence on which the Trial
Chamber could convict depends on a number of factors, including the
way in which the evidence was collected and presented, the nature of
the evidence, for example how general or specific it is, and whether it
is the only evidence relating to a specific charge. These reports must
therefore be considered on a case by case basis.”*®

The Applicant agrees that the Court must consider human rights and other
NGO reports on a case by case basis and submits that in this case, the Trial
Chamber in Gotovina has found the CHC Report to be unreliable. As the
Milosevic ruling referred to above confirms, this is a basis for the Court to
disregard the Report.

1.37  Inrelation to the Veritas Report, the Respondent notes the criticisms
made of Mr. Strbac and refers to the Decision of the Supreme Martial Court of
7 May 1992, relied on by the Applicant in the Reply.*’ The Respondent states
that this decision has not been supplied to the Court. This document is pub-
licly available but for the convenience of the Court the Applicant includes the
judgment as Annex 1 to this Additional Pleading.® The Respondent goes on
to state that the Decision does not contain any quotation of a statement given
by Mr. Strbac: “The quotation to which the Applicant refers in para. 2.68 of
the Reply is actually the Military Court’s interpretation of the appeal’s sub-
mission, and not at all a statement directly given by Mr. Strbac”.%! In fact, the
Court’s judgment reports statements made by Mr. Strbac during the proceed-
ings in its judgment on the case and the quotation relied on by the Applicant
is taken directly from the Court’s judgment.

1.38  The Respondent then makes the surprising statement that “It is the
organization, and not Mr. Strbac personally, that has collected evidence of the
Serb victims in Croatia”.’? The Respondent appears to take the view that the
inflammatory and biased comments of the head of an organisation have no
bearing on the credibility of material produced by that organisation in conten-
tious proceedings. This is inconsistent with the approach taken by the Court

8 Rejoinder, paras 752-755.

# Reply, para. 2.68, footnote 99.

% Supreme Martial Court, II K No. 111/92, 7 May 1992, Decision, Annex 1.
51 Rejoinder, para. 591.

32 Rejoinder, para. 592.
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in the Bosnia case where the Court held that, in relation to reports from of-
ficial or independent bodies: “Their value depends, among other things, on
the source of the item of evidence (for instance partisan or neutral)...”.>As
discussed in the Reply, the Croatian Helsinki Committee for Human Rights
has itself referred to Veritas as biased.>*

1.39  In addition to the material set out in Chapter 2 of the Reply concern-
ing the bias displayed by Mr. Strbac, the Applicant submits further evidence
of his lack of objectivity in this matter. In particular it is important that the
Court be made aware that Savo Strbac is acting as a member of the Serbian
legal team in these proceedings.™

1.40 It is also relevant to note that Mr. Strbac is the author of the article
“Crimes against Serbs on the territory of Croatia in the period 1990-1999”.
The article contains photos of Vukovar but the text under the relevant photo
states those shown are victims of Operation Storm.*® A statement made by the
photographer, A.A., confirms that the relevant photograph was taken on 18
November 1991 at Vukovar.”” This constitutes a flagrant and deliberate
misuse of this photographic material which records the victims of Vukovar.

1.41  As far as the methodology of the Report produced in Annex 66 to the
Counter-Memorial is concerned, the Respondent observes that “only ten cases
of inaccuracies among 6,119 victims have been registered by the Applicant’s
official bodies”.”® The Applicant has addressed the inadequacies of this list in
the Reply.” It should be noted that the ten cases of inaccuracy were presented
by way of example only in order to show the Court that the list was unreliable.®

(9) THE BRIONI TRANSCRIPT AND OTHER TRANSCRIPTS SUBMITTED BY THE
RESPONDENT

1.42  The Respondent asserts that the plan for Operation Storm shown in
the transcript of the meeting held by Croatian President Franjo Tudman with

3 Bosnia, para. 227; see further, Reply, para. 2.22.
3 Reply, para. 11.70.

55 “Member of the Serbian legal team before the International Court of Justice Savo Strbac be-
lieves that charges of genocide should not be withdrawn, but to carry process before the court
until the end”, Extract of Article from “Vesti 011" (Serbian news website), available at: http://
www.vesti011.com/2012/02/savo-strbac-treba-isterati-tuzbe-za-genocid-do-kraja/.

% Photo of Victims of Vukovar, 18 November 1991, in the article by Savo §trbac, Zlocini nad
Srbima na prostoru Hrvatske u periodu 1990-1999 [Crimes against Serbs on the territory of
Croatia in the period 1990-1999], Annex 2.

7 Official Record of the Statement made by A.A., 10 July 2012, Annex 3.
8 Rejoinder, para. 592.

% Reply, paras 11.68-69.

% Reply, para. 11.68.
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military officials of the Croatian Army and Police on the island of Brioni on
31 July 1995 “contains direct evidence of intent to destroy the group of Kra-
jina Serbs.”¢!

1.43  As set out in the Reply, the Applicant maintains its view that the
Respondent has made selective use of the minutes of that meeting and is ask-
ing the Court to make unjustified and improper inferences from them. The
Applicant treats with caution the findings of the Trial Chamber in Gotovina
as to the existence of a JCE on the part of Former President Tudman and
others and notes that that this aspect of the case is currently under appeal.®
Further examination of the issues raised by the Brioni transcript is set out
in Chapter 3.

(10) WITNESS STATEMENTS SUBMITTED BY THE RESPONDENT

1.44  The Respondent has submitted new evidence relating to what it de-
scribes as massive crimes against the Serbs taking place at the beginning of
the conflict.®® This evidence relates to events which predate the events of 1995
on which the Counter-Claim is based. It is unclear why these materials have
been included as they are not relevant to the Counter-Claim.

1.45  The Respondent also submits new witness statements apparently
given before the Serbian and Bosnian domestic courts from 1995 to 1999.%
The Respondent states that “[i]n these testimonies, the Court will find hor-
rific eye-witness accounts of the massive crimes committed by the Croatian
Governmental forces, which can only be termed genocide”. The new witness
statements are stated to be eyewitness accounts of attacks on refugee columns
in August 1995.

1.46  The Applicant has evidence that at least some of these witnesses were
forced to give statements concerning these events. In the case of J.B.® for
example, in a statement dated 21 March 2012, he denies that he made the
statement relied on by the Respondent:

“I hereby state that I did not give the statement I have been presented
with, and that I have never in my life been in Banja Luka, nor have I

¢! Rejoinder, para. 580.

©2 See Appellant’s Brief of Ante Gotovina (Public Redacted Version), ICTY IT-06-90-A,
Ground 3 (pp. 67-82) and Ground 4 of the Appeal (pp. 82-120) and see Appellants Brief of
Mladen Markac¢ (Public Redacted Version) ICTY IT-06-90-A , 5 October 2011, Ground 1(A)
Existence of JCE pp. 3-41.

 Rejoinder, para. 585.

¢ Rejoinder, para. 582, paras 756-760, Annexes 52-66.

% Rejoinder, Annex 64.
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ever spoken to any service, police, court, or the like about the events
that took place during or after the Operation Storm. I am not familiar
with any of the events mentioned in “my” statement, nor did I witness
any execution, killing, graves or the like; as for the signature in the
Record, I state that it is not mine, although it looks like mine. J.B.
further states that as early as 1986, he was exempted from military
service as he suffered from schizophrenia and that, consequently, he
was not a member of the Army of the ‘RSK’ /Republic of Serbian
Krajina/, either. During the Homeland War he lived in Polac¢a with his
mother Ljubica and occupied himself with farming and cattle breed-
ing. Occasionally he worked as a night guard for the Knin caterer
Zivko Sari¢ and his restaurant at the Knin Fortress. During the Op-
eration Storm he stayed in his house together with his mother Ljubica
and he was there, together with other villagers when the Croatian
Army arrived...”®

1.47  In a statement dated 20 April 2012, M.O. confirmed the coer-cive
circumstances in which he was forced, in 1997, to make a statement as to the
events of 1995:%7

“M.O. has talked about these events on two occasions - in 1996 with
the members of an international organisation who visited him in Novi
Grad and in 1997 when he gave a statement to the investigatory
judge.

M.O. does not like to speak about these events, so in 1997, he ig-
nored the subpoena of the Investigatory Judge in Novi Grad and was
brought in by the police (the police officer Zec still on duty in Novi
Grad), to wait for the hearing by the morning. During this hearing,

the judge Radulovié attacked him by saying what kind of a man he
was, what kind of a Serb, that he would persecute him from Bosnia
to Croatia because he didn’t appear at the court upon subpoena. The
judge dictated what he wanted and he would have signed a death sen-
tence, as scared as he was because of the torment he was exposed to
- Judge Radakovic investigated him in Novi Grad for about a month.

M.O. says he ended up in a psychiatry department and that he has
psychiatric problems and is in treatment; he submits evidence of this
- a xerox copy of medical finding from Prijedor General Hospital,
dated 29 August 2009 with the following diagnosis: Reactive para-
noid status.”

% Statement of J.B., 21 March 2012, Annex 4.
" Rejoinder, Annex 57; Statement of M.O., 20 April 2012, Annex 5.
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(11) MissiNG ‘RSK’ DOCUMENTS

1.48  Serbia responds to the Applicant’s submission that it is in possession
of missing ‘RSK’ documentation by stating that it is evident from the Reply
that the Applicant actually holds this documentation and refers to the follow-
ing annexes: No. 120 (Minutes on the Session of the ‘RSK’ Government), No.
156 (Minutes of the Meeting between the President of the ‘RSK” and Leaders
of the Deputies” Groups), No. 160 (Daily Report of the General Staff of the
SVK), no. 168 (Daily Report of the ‘RSK’ Security Department).®® The Re-
spondent also states that “It is obvious also from the website of the Croatian
Memorial Centre of the Homeland War (HMCDR) that Croatia has access to
the entire archive of the Republic of Serbian Krajina.”®

1.49  The Applicant does not have access to the entire archive of the ‘RSK”’.
The Applicant is only in possession of those documents that were left behind
when ‘RSK’ officials left. Furthermore, there is clear documentary evidence
that the ‘RSK’s’ plans for evacuation provided specifically for the removal
of certain documentation held by the Serbs including: “rapid evacuation”
of specified archives including weapons registers and records of dead and
wounded, “all existing records” relating to defence preparations and police
duty service log books among many other items.”” An Order of the ‘RSK’
Serb Army General Staff (Order on the Relocation of the GS SVK) dated 1
August 1995 commands officers of departments, sections and organs of the
General Staff of the Serb Krajina Army to “sort and pack” documentation
according to that which is going to be taken to the ‘new location’ and that
which is going to be destroyed.” An Order of the ‘RSK’ Republican Civil De-
fence Headquarters dated 2 August 1995 required regional civil defence staff
to proceed immediately to the implementation of evacuation plans including
the evacuation of archives, civil registers, records and confidential papers.’
Accordingly it is clear that ‘RSK’ staff were ordered to evacuate extensive
archive material including material relating to military activity, intelligence
material and information relating to those killed and wounded in conflict.

(12) CroaTiA’S FuLL COOPERATION WITH THE ICTY-OTP

1.50  The Respondent acknowledges that the ICTY Trial Chamber in
Gotovina denied the Prosecutor’s request for the production of certain mili-
tary documents said to be in the possession of the Applicant on the basis that
“it was unable to determine with sufficient certainty the whereabouts of these

% Rejoinder, para. 596.
 Ibid.

" Reply, Annex 194.

" Reply, Annex 195.
2 Reply, Annex 196.
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documents and therefore whether they were accessible to Croatia”.” The Re-
spondent notes that the Chamber emphasized that its decision was without
prejudice to the Applicant’s obligation to co-operate with the Tribunal in re-
gard to the matter pursuant to Article 29 of the Tribunal’s Statute.” The Re-
spondent states that it believes that “the missing documents” could be even
more important for a charge of genocide than for the Gotovina proceedings
and “reserves its right to request them.”

1.51  The Office of the Prosecutor is no longer seeking such documents.
On 3 May 2012, the Chief Prosecutor of the ICTY, Serge Brammertz, met
with the Croatian Deputy Prime Minister and Chairman of the Council for
Cooperation with the ICTY and other international courts in Zagreb and con-
firmed that there were no outstanding issues that might burden relations be-
tween Croatia and his office. A month earlier Mr. Brammertz had told media
that his office was no longer insisting on the delivery of documents relating to
Operation Storm.’

1.52  Inrelation to the issue of the Parties’ cooperation with the ICTY, the
Applicant notes that in his report to the UN Security Council on 7 June 2012,
Mr. Brammertz refers to the fact that: “Day-to-day cooperation provided by
states of the former Yugoslavia to the Office of the Prosecutor fully meets
expectations”. However he then goes on to identify two exceptions to this
neither of which relate to the Applicant, including “Serbia’s lack of progress
towards investigating and prosecuting individuals who assisted ICTY fugi-
tives while at large. We have raised this issue repeatedly over the past few
years but we see little evidence of action.””

1.53  Furthermore, the Respondent does not explain why the so-called
“missing documents” are relevant or why they would be important for a charge
of genocide. The Applicant submits that such speculative general assertions
carry no weight.

(13) THE DEcIsioN NoT To INDICT FOR GENOCIDE AND THE RESPONDENT’S
ATTEMPT TO DRAW AN ARTIFICIAL DISTINCTION BETWEEN THE CLAIM AND
COoOUNTER-CLAIM

1.54  The Respondent takes note of the fact that the ICTY has not indicted
anyone for genocide for crimes committed by Croatian armed forces during

3 Rejoinder, paras 597-598.
™ Rejoinder, para. 598.
5 Rejoinder, para. 600.

6 See article “No outstanding issues with Croatia”, dated 3 May 2012, available at: http://daily.
tportal.hr/191500/Brammertz-No-outstanding-issues-with-Croatia.html.

"7 See Address of Mr Brammertz to the UN Security Council, 7 June 2012, ICTY Press Release.
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Operation Storm, and submits that there is “a significant difference” between
the Applicant’s and the Respondent’s case in this respect.”

1.55  The Applicant has addressed this issue in the Reply.” It would only
add that this attempt by the Respondent to distinguish the two situations is
both artificial and disingenuous. The Respondent seeks to base a distinction
on the fact that: “Generals Gotovina, Cermak and Marka¢ were accused with-
in the limits of what the ICTY Prosecutor considered to have been their own
personal participation in the JCE”. This distinction is untenable since the con-
victions are based on findings relating to the overall geographical scope of,
and the overall context for, Operation Storm.

1.56  The Trial Chamber’s findings as to the existence of the JCE are sub-
ject to appeal,® together with the findings as to the individual participation
of the two generals convicted.®! The decision of the ICTY Prosecutor not to
indict the three Gotovina defendants for the crime of genocide also serves to
indicate the Prosecutor’s view of the type and extent of criminal responsibil-
ity of the Croatian government. The Prosecutor evidently found no basis for
bringing such a charge against the defendants or of mounting a case based on
a wider participation in a genocidal JCE.

1.57  The Applicant addresses in the following chapters the factual and le-
gal issues that divide the Parties in relation to the Counter-Claim. The central
dispute which underlies these more specific issues, however, arises from the
Respondent’s cynical attempt for the purposes of these proceedings to char-
acterise Operation Storm as a conflict which resembles in scale, impact and
legal characterisation, the 1991-1995 war on which the Applicant’s claim is
based.*

8 Rejoinder, paras 601-603, 766.
" Reply, paras 2.27-2.33.

80 See Appellant’s Brief of Ante Gotovina (Public Redacted Version), ICTY IT-06-90-A,
Ground 3 (pp. 67-82) and Ground 4 of the Appeal (pp. 82-120) and see Appellant’s Brief of
Mladen Marka¢ (Public Redacted Version) ICTY IT-06-90-A , 5 October 2011, Ground 1(A)
Existence of JCE pp. 3-41.

81 The Applicant’s position on this aspect of the Trial Chamber’s judgment is set out in the
Motion to Intervene and Statement of Interest, ICTY Appeals Chamber, 12 December 2011.

82 Chapter 4, paras 4.44-4.45.
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CHAPTER 2

CROATIA AND THE ‘RSK’/SERBIA 1991- 1995

INTRODUCTION

2.1 The allegations that the Applicant committed genocide against the
Serbs in the self-proclaimed Republika Srpska Krajina (“‘RSK’”) are re-
stricted to Operation Storm which commenced on 4 August 1995.8* As in the
Counter-Memorial, no allegations of the commission of genocidal acts are
made prior to this date, and the Applicant responds to Chapter VII of the Re-
joinder for the sake of completeness. In any event, the Respondent’s various
allegations of human rights violations by the Applicant fall outside the Court’s
jurisdiction and the Respondent recognises that the Court has jurisdiction only
under the Genocide Convention. 3

2.2 This Chapter responds to allegations that the Respondent repeats in
its Rejoinder even though they were comprehensively rebutted in the Appli-
cant’s Reply. Chapter 10 of the Reply provided a detailed factual account of
the events that led up to the commencement of Operation Storm, as a response
to the Respondent’s unsatisfactory, incomplete and misleading “factual back-
ground.”® Once again, the Respondent’s pleadings are misleading. In several
instances, the Respondent merely re-states what it had said earlier, entirely
ignoring the Applicant’s response or deliberately miscasting the Applicant’s
arguments. In fact it is unclear why the Respondent devotes 34 pages to this
Chapter, when it fails to respond to most of the contents of the Reply: in-
deed, it appears that the Respondent has failed even to read significant parts of
Chapter 10. In several instances, the Respondent appears to have forgotten its
own case, put forward in its Counter-Memorial. This Chapter also notes these
contradictions between the Counter-Memorial and the Rejoinder.

2.3 Before describing the events leading up to Operation Storm, certain
points need to be made about the Respondent’s use of evidence. First, as stat-
ed earlier, the Rejoinder contains numerous misrepresentations of facts and
events or they are described out of context. This approach is most evident
in Chapters VII and VIII of the Rejoinder. As in the Counter-Memorial, the
political and military context and the timeline of the events in question are
materially different from those presented in the Rejoinder. These misrepre-
sentations are also identified. Second, after presenting its ‘facts’ the Respond-
ent proceeds to make sweeping deductions and draw erroneous conclusions,

8 Counter-Memorial, para. 1098 and Chapter XIII; Rejoinder, para. 688.
8 Counter-Memorial, para. 211.
8 Counter-Memorial, Chapter XII.
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without any evidence in support, that are patently at odds with the available
records. A clear example of this is its description of the meeting in Brioni
and the conclusions it draws therefrom that Operation Storm was genocidal.
Finally, having failed to address issues that are relevant to these proceedings,
but which clearly undermine its arguments and case, the Respondent nonethe-
less devotes several pages to new material and matters that are outside the
scope of this case. In doing so, it further undermines its own case.

24 This Chapter addresses certain preliminary issues before responding to
the allegations regarding events in Croatia from 1991 to 1995, up to Operation
Storm. More particularly, these include allegations regarding the alleged “mas-
sive crimes” perpetrated against the Serbs in Croatia,* and the claim that negotia-
tions with the rebel Serbs were heading towards a peaceful solution when Croatia
opted for Operation Storm in order to ‘violently cleanse Krajina of Serbs.”®” Op-
eration Storm and the events surrounding it are dealt with in Chapter 3.

SECTION I: PRELIMINARY ISSUES

2.5 The Respondent is somewhat selective regarding the issues it wishes
to engage with. As an example it states that it:

“will not address at this point the argument presented by the Appli-
cant in respect of the legality of the status of the RSK as it does not
have much bearing on the issue before the Court. In order not to over-
burden the Court with numerous issues that do not directly relate to
the main issue at dispute, the Respondent will focus only on answer-
ing those arguments raised by the Applicant which are important for
the Court’s assessment.”®

It is unclear at which point the Respondent proposes to deal with this argu-
ment given that this is the last round of written pleadings.

2.6 In the Reply, the Applicant had responded to Serbia’s suggestion
that the ‘RSK’ was a legally established entity, distinct from both Serbia and
Croatia, whereas, in fact, the ‘RSK’ was an illegal entity that for four years
occupied territory that was an integral part of Croatia. Plate 1 shows the

8 Rejoinder, paras 606 et seq.
87 Rejoinder, para. 666.
8 Rejoinder, para. 605 (emphasis added).

% Reply, para. 10.11. The ‘RSK’ consisted of three territorial units: the first in Eastern Slavonia,
Baranja and Simirium; the second in Western Slavonia; and the third, the largest, situated in
central Croatia along Croatia’s border with Bosnia - the so-called ‘Krajina’. All the areas over
which the self-proclaimed ‘RSK’ exercised control were sometimes referred to as the ‘Krajina’.
The last two units accounted for 85% of the area of the ‘RSK’. For four years the rebel Serbs
controlled 17,028 km, with a border of 923 km that separated it from the rest of Croatia, under
the control of the lawfully elected Croatian authorities.
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territory that was illegally occupied by the ‘RSK’. Chapter 3 of the Reply
described how the ‘RSK’ emerged and how its very existence was only
made possible through the continuing direction, command, control, sup-
port and backing of the FRY/Serbia.”” The Respondent admits the close
connections between the FRY/Serbia and the ‘RSK’, and that it provided
the ‘RSK’ and its Army (SVK) with political and financial assistance.”' Tt
also “does not dispute” that it provided the “Croatian Serbs” support for
the establishment of their armed forces in the form of combat training, the
provision of weapons and other material, as well as officers.’?

2.7 Instead, the Respondent devotes 13 pages to presenting new ev-
idence regarding crimes that allegedly occurred in 1991 - 1992, which
clearly have no bearing on the issues before the Court.”* 34 new exhibits
relating to “massive crimes committed against the Serb people dating to
the very beginning of the armed conflict” are submitted. These include
several new witness statements, an OSCE Report from 1991-1992, as well
as 8 excerpts from one Serbian book.’* This new evidence is presented in
response to Croatia’s criticism that Serbia had made several wide-ranging
allegations without any evidence in support.”> Even if the Applicant ac-
cepts this new material as “credible and reliable” as the Respondent as-
serts, it is wholly outside the purview of the subject matter of the Counter-
Claim and therefore simply not relevant. The Respondent admits that this
evidence pertains to matters that do not fall within the subject matter of the
dispute.®®

2.8 Similarly, the Respondent repeats its earlier grievance that the Appli-
cant has not fully investigated and prosecuted those guilty of ‘massive crimes’
committed against the Serbs in 1991/1992.°7 The Applicant had addressed this
issue in the Reply.”® Once again, virtually every allegation regarding Croatia’s

% See e.g. Reply, para. 3.67-3.80. See also paras 10.09-10.10.

I Rejoinder, paras 555, 559. In para. 537 the Respondent somewhat grudgingly stated that it
“does not deny that the leadership of the Republic of Serbia at the time, headed by Slobodan
Milosevié, publicly or covertly, politically, and perhaps financially, supported the establish-
ment of the Serb territorial autonomy in Croatia.”

2 Rejoinder, paras 546 and 557.

%3 Rejoinder, pp. 227-240.

% Rejoinder, para. 585 and Annex Nos. 10-43.
% Reply, paras 3.114- 3.116.

% Rejoinder, para. 608.

T Rejoinder, para. 624.

% Reply, paras 2.69 et seq.
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failure to fully investigate or prosecute is outdated, a misrepresentation or
simply false.”

SECTION II: FACTUAL BACKGROUND UP TO OPERATION FLASH

2.9 Chapter 10 of the Reply provided a detailed factual account of the
events leading up to Operation Storm. In the interest of brevity, that account
is not repeated, but is maintained in full. In this Chapter, the Applicant merely
flags the issues on which the Respondent has not made any response, or where
its response calls for comment.

(1) SERB NATIONALISM AND HATE SPEECH

2.10  The Memorial and the Reply dealt extensively with the rise of nation-
alism in the SFRY/Serbia and more particularly the rise of Greater Serbian
nationalism after the death of President Tito.'® The Reply also addressed the
Respondent’s comments on the issue of Croatian nationalism.'”! In any event,
the Respondent admitted that prior to October 2000 “... Serbian nationalism
was the leading political idea.”'”> The Applicant understood that this matter
was accordingly not in dispute. It is therefore a surprise that even now, in its
Rejoinder, the Respondent uses the language and propaganda of the “undemo-
cratic regime in Serbia before 20007, a regime that the Respondent previously
stated that it would “not attempt to justify or defend.”!®

2.11  The Reply set out details of the hate speech propagated and promoted
by the Serbian state-controlled media and the Serbian leadership'® and the

% For example regarding the events set out at paras 613-614 of the Rejoinder (Kerestinec) the
County State Attorney’s Office has issued indictments against 5 members of the Croatian Army
(HV) for war crimes, and criminal proceedings are underway; para. 615 (Lora I) a judgment
has been rendered in one case and 7 persons were convicted and sentenced to 6-8 years impris-
onment; para. 616 (Lora 2 and Lora 3) a criminal investigation is underway; paras 619-620
(Marino Selo) the Supreme Court confirmed the County Court Osijek’s verdict and 2 people
having been sentenced to 12 years and 15 years respectively for war crimes; para. 621 (Trnava,
Medare) a criminal investigation is underway; paras 622, 624 (Paulin Dvor) the Croatian Su-
preme Court has upheld the Osijek County Court’s verdict and one defendant has been sen-
tenced to 15 years for war crimes and another defendant, who was retried, has been sentenced to
11 years by the Osijek County Court; para. 623 (Sarva$) criminal investigations are underway
to identify unknown perpetrators of war crimes committed in August 1991.

100 Reply, paras 3.6 et seq.; Memorial, paras 2.36 ef seq.
101 Reply, paras 3.7, 3.17-3.24.

192 Counter-Memorial, para. 423.

13 Ibid.

104 See Reply, paras 3.12-3.33; Memorial, paras 2.51-53 on the “Demonization of the Croats”.
See also Hate Speech, Memorial, vol 5, appendix 3, in particular paras 30-38.
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impact it had on the Serbs in the region.'® As set out in the Reply, the ICTY
proceedings have provided a wealth of new material on this issue, including
the Expert Report of Professor de la Brosse on ‘Political Propaganda and
the Plan to Create a State for all Serbs: Consequences of using the media for
ultra-nationalist ends’."* Tt describes in detail how history was manipulated
to serve the objectives of the Serb nationalists in Serbia, and how MiloSevic
relied on the state-controlled media to consolidate power.'”” Its more impor-
tant conclusions were also set out in the Reply.'® In the Counter-Memorial,
the Respondent admitted that: “hate speech was abundant in Serbian media at
the end of the 1980s and during the 1990s.” However, it argued that none of
the evidence presented by the Applicant with regard to hate speech fell under
the legal elements of the crime of genocide.!” In its Rejoinder it now appears
to adopt a different approach.

2.12  Serbia argues that the escalation of the conflict in Croatia and the
growing number of Croatian victims resulted in Croat politicians and intel-
lectuals making public statements against the Serbs, and this “created a gen-
eral context of deep national, ethnic and religious hatred which finally led to
genocide during and after Operation Storm.”!'° The point may be put simply:
according to Serbia, when hate speech emanates from Serbian state-controlled
media and is made by its highest officials it is irrelevant, but when it’s made
by any Croatians, in any medium, it is relevant, and results in genocide.

2.13  The Applicant did not deny that the speeches quoted by the Respond-
ent were made, but it pointed to the context and timing of the speeches. The
Respondent acknowledges that these speeches were made when the “conflict
in Croatia escalated and number of Croatian victims rose.”'!! The Applicant
had also criticized some of the sources cited by the Respondent, including a
private tabloid newspaper that was criticized by Croatian mainstream media
and the Croatian Ministry of Information.!"> The Respondent repeats some
of its earlier comments and additionally refers to comments made by private
individuals.'”® The featured comments are not representative and not even re-

105 See Reply, paras 3.57 et seq and Memorial, pp. 53-67.
106 Reply, Annex 106.

7 Ibid., pp. 59-74.

108 Reply, para. 3.16.

19 Counter-Memorial, paras 434-435. See the response in the Reply, paras 3.15 et seq.
110 Rejoinder, para. 632.

" Ibid.

12 Reply, paras 3.26 et seq. Once again the Respondent refers to Slobodni tjednik, a private tab-
loid, as a “notorious example” that published in»ammatory articles against Serbs. It then pro-
ceeds to misrepresent the Applicant’s Reply. This is apparent from reading what the Applicant
stated in Reply, para. 3.26 and what the Respondent claims it stated in Rejoinder, para. 635.

113 Rejoinder, paras 635-636.
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motely comparable with the intensity, coherence and extent of Serbian propa-
ganda. These comments were occasionally reported in the period when the
Republic of Croatia was exposed to an onslaught by Serbian rebels and the
Respondent State.

2.14  In any event the examples cited by the Respondent are in sharp con-
trast with the Serbian hate speech that emanated from Serbian state media and
its most senior leaders. '* In 2009, the Independent Association of Serbian
Journalists (NUNS) filed a criminal complaint with the Serbian Office of the
War Crimes Prosecutor regarding the responsibility of the Serb media for the
crime of inciting genocide and war crimes.'"” Pursuant to this, last year, the
Serbian War Crime Prosecutor’s Office published a report on the ongoing
investigation into the role of some Serbian journalists in inciting war crimes
in the 1990s."'¢ Similarly, in May 2011, the Management Board of the Radio
Television of Serbia Broadcasting Association issued a public apology for the
views/statements expressed by them which were broadcast in the programmes
of the public networks RTB and the RTS in the 1990s.'"”

(2) SERBIAN NON-COMPLIANCE WITH THE VANCE PLAN

2.15  The Respondent does not challenge the Applicant’s account regard-
ing the Vance Plan, the deployment of the United Nations Protection Force
(“UNPROFOR”) and the creation of the United Nations Protected Areas
(“UNPAs”).""® Plate 2 shows the UNPAs in Croatia. It also does not dispute

14 The Vukovar Tragedy 1991: In The Net of Propaganda Lies and Armed Power of JNA, Vol.
I, Sonja Biserko (Ed.) This book produced by the Serbian Helsinki Committee endeavors to
document the real causes of the former Yugoslavia’s disintegration. The material and documen-
tation compiled in two volumes throws light on the pre-war political and social context and is a
valuable source of information. It states inter alia

“The Serbian political aspirations towards Croatia did not disappear even after the trials at
the Hague Tribunal. They date since the creation of first Yugoslavia and have never ceased.
They adjusted to the circumstances, but in all critical situations in Yugoslavia, the Great-
Serbian aspiration towards almost the entire territory of Croatia came to surface. The exo-
dus of the Serbs from Croatia in 1995 was organised in Belgrade with the aim to consolidate
the Serbian ethnic territories in Republic of Srpska and Vojvodina.”

The book on the Vukovar tragedy is the 5" edition in the series publicized under the project

“Coming to Grips with Serbia’s Prevalent Ideological Matrix”

115" Criminal Complaint lodged by the Independent Association of Journalists in Serbia with the

Office of the War Crimes Prosecutor, 1 July 2009, Annex 6.

16 See Media War Crimes under Investigation in Serbia, 10 January 2012, (accessed 20

May 2012), http://www.setimes.com/cocoon/setimes/xhtml/en_GB/features/setimes/fea-

tures/2012/01/10/feature-01.

17 Programme Statement of the Management Board of Radio Television Serbia, 23 May 2011,

Annex 7.

118 Reply, paras 3.120-3.126, 10.17 et seq. The UNPAs are set out in the Memorial, Volume

3, Plate 2.7. Three UNPAs were identified: Eastern Slavonia, Western Slavonia and ‘Krajina’.

However, their exact boundaries were not defined.
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that the Plan was “an interim arrangement” to create the conditions for peace
required for the negotiation of an overall settlement to the conflict, and it was
not intended to prejudice or otherwise affect the outcome of negotiations for
a comprehensive settlement of the conflict.'"” As set out in the Reply, in order
to avoid the outbreak of further hostilities, Croatia accepted UNPROFOR as-
sistance in reinstating Croatian authority in these areas even though the Vance
Plan required that these areas be handed back to Croatia following the INA’s
withdrawal.'®* The Respondent accepts that the rebel Serb authorities resisted
the re-establishment of Croatian authority in this area.'?! In doing so it admit-
ted that the rebel Serbs (together with the FRY) began violating the Vance
Plan from its very inception in February 1992.'%

(a) Continuing human rights violations faced by Croats in the rebel Serb
occupi