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JUDGMENT

Present President GuUILLAUME, Vice-President Swui, Judges RANIEva,
HerczecH, KoroMA, VERESHCHETIN, PARRA-ARANGUREN, REzek, AL-
KHASAWNEH, BUERGENTHAL, ELARABY, Judges ad hoc DIMITRIEVIC,
Mamniou, Registrar COUVREUR

In the case concerning the Application for revision of the Judgment of
11 July 1996,

between

the Federal Republic of Yugoslavia,
represented by

Mr Tibor Varady, SYD (Harvard), Chief Legal Adviser at the Federal
Mimstry of Foreign Affairs of the Federal Republic of Yugoslavia, Pro-
fessor of Law at the Central European Umversity, Budapest, and Emory
University, Atlanta,

as Agent,

Mr Viadimur Dyjeric, LL M (Michigan), Adviser to 'the Mimster for Foreign
Affairs of the Federal Republic of Yugoslavia,

as Co-Agent,

Mr Andreas Zimmermann, LL M (Harvard), Professor of Law, University
of Kiel, Director of the Walther-Schucking Institute,

as Counsel and Advocate,

Mr Ian Brownlie, CBE, QC, F B A, member of the International Law
Commussion, member of the English Bar, Ementus Chichele Professor of
Pubhc International Law, University of Oxford,

as Adviser,

Mr Dejan Ukropina, Attorney from Novi Sad,

Mr Robin Gerss, Assistant at the Walther-Schiicking Institute, University of
Kiel, .

Mr Marko Micanovié, LL M (New York University),

Mr Slavoljub Caric, Counsellor of the Embassy of the Federal Republic of
Yugoslavia 1n The Hague,

Mr Miodrag Panceski, First Secretary of the Embassy of the Federal Repub-
lic of Yugoslavia in The Hague,

as Assistants,
and

Bosnia and Herzegovina,
represented by
Mr Sakib Softé,
as Agent,
Mr Phon van den Biesen, van den Biesen Advocaten, Amsterdam,
as Deputy Agent,
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Mr Alam Pellet, Professor at the Umversity of Panis X-Nanterre, member
and former Chairman of the International Law Commussion,

as Counsel and Advocate,

Mr Antomne Ollivier,
Mr Wim Muller,

as Counsel,

Tue Courrt,

composed as above,
after dehiberation,

delwvers the following Judgment

I On 24 April 2001, the Federal Republic of Yugoslavia (heremnafter referred
to as the “FRY”) filed in the Registry of the Court an Application dated
23 April 2001 nstituting proceedings, whereby, referring to Article 61 of the
Statute of the Court, 1t requested the Court to revise the Judgment delivered by
1t on 11 July 1996 1n the case concerning Application of the Convention on the
Prevention and Pumishment of the Crime of Genocide { Bosnia and Herzegovina
v Yugoslavia), Prelimmary Objections (I CJ Reports 1996 (II), p 595)

2 Pursuant to Article 40, paragraph 2, of the Statute, the Application was
forthwith commumcated by the Registrar of the Court to Bosnia and Herze-
govina, and 1n accordance with paragraph 3 of that Article, all States entitled
to appear before the Court were notified of the Application

3 By letters of 26 April 2001, the Registrar informed the Parties that the
Court had fixed 30 September 2001 as the time-limit for the filmg by Bosma
and Herzegovina of 1ts written observations on the admissibihty of the Applica-
tion contemplated by Article 99, paragraph 2, of the Rules of Court

4 Pursuant to Article 53, paragraph 1, of the Rules of Court, a request by
the Republic of Croatia for the pleadings and annexed documents to be made
available to 1t was granted on 6 August 2001 after the views of the Parties had
been ascertained

5 By a letter of 2 August 2001, the Agent of Bosma and Herzegovina
requested the Court to extend to 1 December 2001 the time-limut for the filing
by his Government of its wrntten observations By a letter of 17 August 2001,
the Agent of the FRY informed the Court that his Government did not object
to this time-limit being thus extended By letters of 21 August 2001, the First
Secretary of the Court in charge of Information Matters, acting Registrar,
informed the Parties that the President had extended to 3 December 2001 the
time-hmit for the filing by Bosmia and Herzegovina of 1ts written observations

6 On 3 December 2001, within the time-limit thus extended, Bosnia and
Herzegovina filed 1n the Registry 1ts written observations on the admissibility
of the FRY’s Application

7 By a letter of 26 December 2001, the Agent of the FRY, referring to
Article 99, paragraph 3, of the Rules of Court, requested the Court to afford
the Parties a further opportumty of presenting their views in written form on
the admussibility of the Application By a letter of 21 January 2002, the Agent
of Bosnia and Herzegovina mformed the Court that his Government was not
n favour of a second round of written pleadings
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By a letter of 1 March 2002, the Registrar informed the Parties of the Court’s
decision that a second round of written pleadings was not necessary

8 Since the Court included upon the Bench no judge of the nationality of
either of the Parties, each Party proceeded to exercise the right conferred by
Article 31, paragraph 3, of the Statute to choose a judge ad hoc to sit 1n the
case, the FRY chose Mr Vopun Dimitryevi¢ and Bosma and Herzegovina chose
Mr Sead HodZi¢ By a letter dated 9 April 2002 and received 1 the Registry on
6 May 2002, Mr Hod#i¢ informed the Court that he wished to resign from his
duties, Bosmia and Herzegovina designated Mr Ahmed Mahiou to sit in his
stead

9 After ascertaining the views of the Parties, the Court decided, pursuant to
Article 53, paragraph 2, of the Rules of Court, that copies of the written obser-
vations of Bosnia and Herzegovina and the documents annexed thereto should
be made accessible to the public on the opening of the oral proceedings

10 Public hearings were held on 4, 5, 6 and 7 November 2002, during which
the Court heard the oral arguments and rephes of

For the FRY Mr Tibor Varady,
Mr Viadimir Djeri,
Mr Andreas Zimmermann

For Bosma and Herzegovina Mr Sakib Softic,
Mr Phon van den Biesen,
Mr Alain Pellet

11 In 1ts Application, the following requests were made by the FRY

“For the reasons advanced above the Federal Republic of Yugoslavia
requests the Court to adjudge and declare that

there 15 a new fact of such a character as to lay the case open to revision
under Article 61 of the Statute of the Court

Furthermore, Applicant 1s respectfully asking the Court to suspend pro-
ceedings regarding the merits of the case until a decision on this Apphca-
tion 1s rendered ”

12 In 1ts written observations, the following submission was made by
Bosmia and Herzegovina

“In consideration of the foregoing, the Government of Bosma and
Herzegovina requests the Court to adjudge and declare that the Appl-
cation for Revision of the Judgment of 11 July 1996, submutted by the
Federal Republic of Yugoslavia on 23 April 2001, 1s not admuissible

13 At the oral proceedings, the following final submissions were presented
by the Parties

On behalf of the Government of the FRY,
at the hearing of 6 November 2002

“For the reasons advanced 1n 1ts Application of 23 Apnl 2001 and m 1ts
pleadings during the oral proceedings held from 4 to 7 November 2002,
the Federal Republic of Yugoslavia respectfully requests the Court o
adjudge arnd declare

— that there are newly discovered facts of such a character as to lay the
11 July 1996 Judgment open to revision under Article 61 of the Statute
of the Court, and
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— that the Application for Reviston of the Federal Republic of Yugo-
slavia 1s therefore admissible ”

On behalf of the Government of Bosnia and Herzegovina,
at the hearing of 7 November 2002

“In consideration of all that has been submutted by the representatives
of Bosma and Herzegovina in the written and oral stages of these proceed-
ings, Bosma and Herzegovina requests the Court to adjudge and declare
that the Application for Revision of the Judgment of 11 July 1996, sub-
mutted by the Federal Republic of Yugoslavia on 23 Apnil 2001, 1s not
admissible

* * *
14 Inits Application for revision of the 1996 Judgment the FRY relies
on Article 61 of the Statute, which provides as follows

“1 An application for revision of a judgment may be made only
when 1t 15 based upon the discovery of some fact of such a nature as
to be a decisive factor, which fact was, when the judgment was given,
unknown to the Court and also to the party claimmng revision,
always provided that such ignorance was not due to neghgence

2. The proceedings for revision shall be opened by a judgment of
the Court expressly recording the existence of the new fact, recog-
nizing that 1t has such a character as to lay the case open to revision,
and declaring the application admissible on this ground

3 The Court may require previous compliance with the terms of
the judgment before 1t admuts proceedings in revision

4 The apphcation for revision must be made at latest within six
months of the discovery of the new fact

5 No application for revision may be made after the lapse of ten
years from the date of the judgment

15 Article 61 provides for revision proceedings to open with a judg-
ment of the Court declaring the application admussible on the grounds
contemplated by the Statute, Article 99 of the Rules makes express provi-
sion for proceedings on the merits 1f, 1n 1ts first judgment, the Court has
declared the application admussible

Thus the Statute and the Rules of Court foresee a “two-stage pro-
cedure” (Applicarion for Revision and Interpretation of the Judgment of
24 February 1982 wn the Case concerning the Continental Shelf (Tunisia/
Libyan Arab Jamahiriya) (Tunisia v Libvan Arab Jamahiriya), Judg-
ment, I CJ Reports 1985, p 197, para 8) The first stage of the pro-
cedure for a request for revision of the Court’s judgment should be
“lhimited to the question of admussibility of that request” (ibid , para. 10).

16 Therefore, at this stage the Court’s decision 1s limuted to the ques-
tion whether the request satisfies the conditions contemplated by the
Statute Under Article 61 of the Statute, these conditions are as follows

(a) the application should be based upon the “discovery” of a “fact”,

8
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{b) the fact, the discovery of which 1s relied on, must be “of such a
nature as to be a decisive factor”,

{c) the fact should have been “unknown” to the Court and to the party
claiming revision when the judgment was given,

{d) 1gnorance of this fact must not be “due to neglgence”, and

(e} the application for revision must be “made at latest within six
months of the discovery of the new fact” and before ten years have
elapsed from the date of the judgment

17 The Court observes that an application for revision 1s admissible
only if each of the conditions laid down 1n Article 61 1s satisfied If any
one of them 1s not met, the application must be dismussed

The Court will begin by ascertaimng whether there 15 here a “fact”
which, although 1n existence at the date of 1ts Judgment of 11 July 1996,
was at that time unknown both to the FRY and to the Court

* %

18 In this regard, 1n its Application for revision of the Court’s Judg-
ment of 11 July 1996, the FRY contended the following

“The admission of the FRY to the Umted Nations as a new
Member on 1 November 2000 1s certainly a new fact It can also be
demonstrated, and the Apphcant submits, that this new fact 15 of
such a nature as to be a deasive factor regarding the question of
Jurisdiction ratione personae over the FRY

After the FRY was admitted as a new Member on 1 November
2000, dilemmas concerning 1ts standing have been resolved, and 1t
has become an unequivocal fact that the FRY did not continue the
personality of the SFRY, was not a Member of the United Nations
before 1 November 2000, was not a State party to the Statute, and
was not a State party to the Genocide Convention . . .

The admussion of the FRY to the United Nations as a new Mem-
ber clears ambiguities and sheds a different light on the issue of the
membership of the FRY 1n the Umted Nations, 1n the Statute and 1n
the Genocide Convention,”

The FRY further stated that, according to the official listing of 8 Decem-
ber 2000, “Yugoslavia” had been listed as a Member of the United
Nations since 1 November 2000 and that “the explanatory note makes it
clear that this 15 a reference to the FRY” The FRY concluded that “this
1s a new fact of such a nature to be a decisive factor, unknown to both
the Court and to the Applicant at the time when the Judgment of 11 July
1996 was given”

19. In 1ts oral pleadings, the FRY did not invoke 1ts adnussion to the
United Nations m November 2000 as a decisive “new fact”, within the
meaning of Article 61 of the Statute, capable of founding its request for
revision of the 1996 Judgment. The FRY claimed that this admission “as

9
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a new Member” as well as the Legal Counsel’s letter of 8 December 2000
mviting 1t, according to the FRY, “to take treaty actions if it wished to
become a party to treaties to which the former Yugoslavia was a party”
were

“events which revealed the following two decisive facts
(1) the FRY was not a party to the Statute at the time of the Judg-
ment, and

(2) the FRY did not remain bound by Article IX of the Genocide
Convention continuing the personality of the former Yugo-
slavia”

It 15 on the basis of these two “facts” that, in 1ts oral argument, the FRY
ultimately founded 1ts request for revision

20 The FRY further stressed at the hearmgs that these “newly discov-
ered facts” had not occurred subsequently to the Judgment of 1996 In
this regard, the FRY states that “the FRY never argued or contemplated
that the newly discovered fact would or could have a retroactive effect”

21 For 1its part, Bosmia and Herzegovina maintains the following

“there 1s no ‘new fact’ capable of ‘laymg the case open’ to revision
pursuant to Article 61, paragraph 2, of the Court’s Statute neither
the admission of Yugoslavia to the United Nations which the apph-
cant State presents as a fact of this kind, or in any event as being the
source of such a fact, nor 1ts allegedly new situation vis-a-vis the
Genocide Convention constitute facts of that kind”

22 In short, Bosmia and Herzegovina submuts that what the FRY
refers to as “facts” are “the consequences of a fact, which 1s and can
only be the admission of Yugoslavia to the United Nations i 2000” It
states that “Article 61 of the Statute of the Court requures that the
fact was ‘when the judgment was given, unknown to the Court and also
to the party claiming revision’” and that “this imphes that the fact in
question actually did exist “‘when the judgment was given’” According to
Bosnia and Herzegovina, the FRY “is regarding 1ts own change of posi-
tion (and the ensuing consequences) as a new fact” Bosma and Herze-
govina concludes that this “‘new fact’ 1s subsequent to the Judgment
whose revision 15 sought” It notes that the alleged new fact can have “no
retroactive or retrospective effect”

23 Bosmia and Herzegovina further adds that the FRY 1s merely rely-
g on a “new ‘perception’ of the facts of 1993 in the hght of those which
took place m 2000 and 2001” Bosma and Herzegovina submits that a
“perception” 1s not a fact and that “mn any event, the ‘perception’ of
Yugoslavia’s new situation with respect both to the United Nations and

10
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to the 1948 [{Genocide] Convention, occurred subsequently to the Judg-
ment under challenge”

* Ed

24 Before turning to the exammation of the “facts” which the FRY
has relied upon 1n 1ts pleadings 1 order to justify the revision of the 1996
Judgment, the Court will recount the background to the case with a view
to providing the context for the contentions of the FRY.

*

25, In the early 1990s the SFRY, made up of Bosma and Herzegovina,
Croatia, Macedonia, Montenegro, Serbia and Slovenia, began to break
up On 25 June 1991 Croatia and Slovenia both declared independence,
followed by Macedonma on 17 September 1991 and Bosnia and Herze-
govina on 6 March 1992, On 22 May 1992, Bosma and Herzegovina,
Croatia and Slovema were admitted as Members to the Umited Nations,
as was the former Yugoslav Republic of Macedonia on 8 April 1993

26 On 27 Apnl 1992 the “participants of the jomnt session of the
SFRY Assembly, the National Assembly of the Republic of Serbia and
the Assembly of the Republic of Montenegro” adopted a declaration,
stating in pertinent parts-

“The representatives of the people of the Republic of Serbia and
the Republic of Montenegro,

Expressing the will of the citizens of their respective Republics to
stay 1n the common state of Yugoslavia,

Wish to state in this Declaration their views on the basic, imme-
diate and lasting objectives of the policy of their common state, and
on 1ts relations with the former Yugoslav Republics

1 The Federal Republic of Yugoslavia, continuing the state, mter-
national legal and political personality of the Socialist Federal Repub-
lic of Yugoslavia, shall strictly abide by all the commitments that the
SFR of Yugoslavia assumed internationally,

Remaming bound by all obligations to international organiza-
tions and mstitutions whose member 1t 1s ?” (Umted Nations
doc A/46/915, Ann I1)

11
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27 An official Note of the same date from the Permanent Mission of
Yugoslavia to the United Nations, addressed to the Secretary-General of
the Umited Nations, stated mter alia that

“The Assembly of the Socialist Federal Republic of Yugoslavia, at
its session held on 27 April 1992, promulgated the Constitution of
the Federal Republic of Yugostavia Under the Constitution, on the
basis of the continuing personality of Yugoslavia and the legitimate
decisions by Serbia and Montenegro to continue to live together
Yugoslavia, the Socialist Federal Republic of Yugoslavia 1s trans-
formed into the Federal Republic of Yugoslavia, consisting of the
Republic of Serbia and the Republic of Montenegro

Strictly respecting the continuity of the international personality
of Yugoslavia, the Federal Republic of Yugoslavia shall contmue to
fulfil all the rights conferred to, and obligations assumed by, the
Socialist Federal Republic of Yugoslavia in nternattonal relations,
mcluding 1ts membership 1 all international orgamzations and
participation 1n international treaties ratified or acceded to by Yugo-
slavia.” (United Nations doc A/46/915, Ann 1)

28 On 19 September 1992, the Securnity Council adopted resolution
777 (1992) which read as follows

“The Security Councii,

Reaffirmmng 1ts resolution 713 (1991) of 25 September 1991 and all
subsequent relevant resolutions,

Consudering that the state formerly known as the Socialist Federal
Repubhic of Yugoslavia has ceased to exist,

Recalling 1 particular resolution 757 (1992) which notes that ‘the
claim by the Federal Republic of Yugoslavia (Serbia and Monte-
negro) to continu¢ automatically the membership of the former
Sociahist Federal Republic of Yugoslavia in the United Nations
has not been generally accepted’,

1 Considers that the Federal Republic of Yugoslavia (Serbia and
Montenegro) cannot continue automatically the membership of the
former Socialist Federal Republic of Yugoslavia m the United
Nations, and therefore recommends to the General Assembly that 1t
deade that the Federal Republic of Yugoslavia (Serbia and Monte-
negro) should apply for membership in the Umted Nations and that
1t shall not participate 1n the work of the General Assembly,

2 Decides to consider the matter agan before the end of the

12
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main part of the forty-seventh session of the General Assembly ”
(United Nations doc S/RES/777)

29 On 22 September 1992 the General Assembly adopted resolution
47/1, according to which

“The General Assembly,

Having recerved the recommendation of the Security Council of
19 September 1992 that the Federal Republic of Yugoslavia (Serbia
and Montenegro) should apply for membership m the United
Nations and that 1t shall not participate in the work of the General
Assembly,

1 Considers that the Federal Republic of Yugoslavia (Serbia and
Montenegro) cannot continue automatically the membership of the
former Socialist Federal Republic of Yugoslavia m the Umted
Nations, and therefore decides that the Federal Republic of Yugo-
slavia (Serbia and Montenegro) should apply for membership in the
United Nations and that 1t shall not participate in the work of the
General Assembly,

2 Takes note of the intention of the Security Council to consider
the matter again before the end of the main part of the forty-seventh
session of the General Assembly ” (Umited Nations doc A/RES/
4711.)

30 On 25 September 1992, the Permanent Representatives of Bosnia
and Herzegovina and Croatia addressed a letter to the Secretary-General,
in which, with reference to Secunity Counecil resolution 777 (1992) and
General Assembly resolution 47/1, they stated their understanding as fol-
lows “at thns moment, there 1s no doubt that the Socialist Federal Repub-
hc of Yugoslavia 1s not a member of the Unmited Nations any more At
the same time, the Federal Republic of Yugoslavia 1s clearly not vet a
member ” They concluded that “the flag flying in front of the United
Nations and the name-plaque bearing the name “Yugoslavia’ do not rep-
resent anything or anybody any more” and “kindly request[ed] that [the
Secretary-General] provide a legal explanatory statement concerning the
questions raised” (Umited Nations doc A/47/474)

31 In response, on 29 September 1992, the Under-Secretary-General
and Legal Counsel of the United Nations addressed a letter to the
Permanent Representatives of Bosnia and Herzegovina and Croatia, 1n
which he stated that the “considered view of the United Nations Secre-
tariat regarding the practical consequences of the adoption by the
General Assembly of resolution 47/1” was as follows.

“While the General Assembly has stated unequivocally that the
Federal Republic of Yugoslavia (Serbia and Montenegro) cannot
automatically continue the membership of the former Socialist Fed-

13
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eral Republic of Yugoslavia in the United Nations and that the Fed-
eral Republic of Yugoslavia (Serbia and Montenegro) should apply
for membership in the United Nations, the only practical conse-
quence that the resolution draws 1s that the Federal Republic of
Yugoslavia (Serbia and Montenegro) shall not participate 1 the
work of the General Assembly It 1s clear, therefore, that representa-
tives of the Federal Republic of Yugoslavia (Serbia and Montene-
gro) can no longer participate n the work of the General Assembly,
1ts subsidiary organs, nor conferences and meetings convened by it

On the other hand, the resolution neither terminates nor suspends
Yugoslavia’s membership 1 the Orgamization Consequently, the
seat and nameplate remain as before, but 1n Assembly bodies repre-
sentatives of the Federal Republic of Yugoslavia (Serbia and Mon-
tenegro) cannot sit behind the sign “Yugoslavia® Yugoslav missions
at United Nations Headquarters and offices may continue to func-
tion and may recesve and circulate documents At Headquarters, the
Secretariat will contiue to fly the flag of the old Yugoslavia as 1t 1s
the last flag of Yugoslavia used by the Secretariat The resolution
does not take away the night of Yugoslavia to participate 1n the
work of organs other than Assembly bodies The admussion to the
Umted Nations of a new Yugoslavia under Article 4 of the Charter
will termunate the situation created by reselution 47/1 7 (United
Nations doc A/47/485, emphasis added mn the original )

32 On 29 April 1993, the General Assembly, upon the recommenda-
tion contamned in Security Counci resolution 821 (1993) (couched n
terms similar to those of Security Council resolution 777 (1992)), adopted
resolution 47/229 m which it decided that “the Federal Republic of
Yugoslavia (Serbia and Montenegro) [should] not participate 1n the work
of the Economic and Social Counail”

ES

33 The Court recalls that between the adoption of General Assembly
resolution 47/1 of 22 September 1992 and the admussion of the FRY to
the United Nations on 1 November 2000, the legal position of the FRY
remained complex, as shown by the following examples

34 By a resolution of 20 December 1993 relating to the situation n
Bosnia and Herzegovina, the General Assembly reaffirmed 1ts resolution
47/1 of 22 September 1992, and urged “Member States and the Secre-
tartat m fulfiling the spirit of that resolution to end the de facto working
status of the Federal Republic of Yugoslavia (Serbia and Montenegro)”
{United Nations doc A/RES/48/88, para 19)

14
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35 Durnng this period, referring to the terms of Secunity Council
resolution 777 (1992) and General Assembly resolution 47/1, Bosnma and
Herzegovina, Croatia, Slovema and the former Yugoslav Republic of
Macedonia consistently objected to the FRY’s claim that 1t continued the
State and the mternational legal and political personality of the former
SFRY In particular, they disagreed that the FRY was a Member of the
United Nations and a party to the multilateral treaties to which the
former Yugoslavia was a party

36 It was in this context that, following the suggestion made by the
Representative of Bosnia and Herzegovina at the 18th and 19th Meetings
of States Parties to the International Covenant on Civil and Political
Rughts, and a vote thereon, the FRY was excluded from participating in
the said meetings (Umted Nations doc CCPR/SP/SR 18, p 3, United
Nations doc. CCPR/SP/SR 19, p 8) However, in explanation of his deci-
sion to vote m favour of exclusion at the 18th meeting held on 16 March
1994, the representative of Belgium, speaking on behalf of the States
members of the European Union that were parties to the Convention,
and supported by the representatives of Austraha and Iceland, the latter
on behalf of the Nordic countries, “said that the vote of the delegations
concerned was without prejudice to their position regarding the status of
the Federal Republic of Yugoslavia (Serbia and Montenegro) vis-g-vis
the Covenant or the other international obligations of the former Social-
1st Federal Republic of Yugoslavia” Those delegations “were of the view
that the Federal Republic of Yugoslavia (Serbia and Montenegro) should
abide by the obligations arising under the Covenant” (Umted Nations
doc CCPR/SP/SR 18)

37 In response to these protests, the FRY, claiming that 1t continued
the mternational legal personality of the former Yugoslavia, at all
times mamtamned the view that its membership in the United Nations
and 1ts status as a State party to international treaties were not affected
by the adoption of Security Council resolution 777 (1992) and General
Assembly resolution 47/1

38 Accordmg to the English text of the “Summary of Practice of the
Secretary-General as Depositary of Multilateral Treaties”, prepared by
the Treaty Section of the Office of Legal Affairs, which was published at
the beginming of 1996,

“89 A special difficulty arose upon the adoption of resolution
47/1 of 22 September 1992, by which the General Assembly con-
sidered that the Federal Republic of Yugoslavia (Serbia and Mon-
tenegro) could not continue automatically the membership of
the former Socialist Federal Republic of Yugoslavia in the United
Nations and therefore decided that the Federal Republic of Yugo-
slavia (Serbia and Montenegro) should apply for membership
in the United Nations and that 1t should not participate 1 the work
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of the General Assembly, the resolution was mterpreted by the Secre-
tariat to apply to subsidiary organs of the General Assembly, as
well as conferences and meetings convened by 1t Consequently, the
Federal Republic of Yugoslavia (Serbia and Montenegro), was not
mvited to participate m conferences convened by the Assembly
(eg, the World Conference on Human Rights). However, this
was without effect on the capacity of the Federal Republic of
Yugoslavia (Serbia and Montenegro) to participate n treaties,
including those deposited with the Secretary-General

297 In the absence of provisions which set specific conditions
for succession or which otherwise restrict succession, the Secretary-
General 1s guided by the participation clauses of the treaties as well
as by the general principles governming the participation of States (see
chap. V) The independence of the new successor State, which then
exercises 1ts sovereignty on 1fs territory, 1s of course without effect
as concerns the treaty rights and obligations of the predecessor State
as concerns 1ts own (remaimng) territory Thus, after the separation
of parts of the territory of the Union of Soviet Socialist Republics
(which became independent States), the Union of Soviet Socialist
Republics (as the Russian Federation) continued to exist as a pre-
decessor State, and all 1ts treaty rights and obligations conttnued n
force 1n respect of 1its territory The same apphes to the Federal
Republic of Yugoslavia (Serbia and Montenegro), which remains as
the predecessor State upon separation of parts of the territory of the
former Yugoslavia General Assembly resolution 47/1 of 22 Septem-
ber 1992, to the effect that the Federal Republic of Yugoslavia could
not automatically continue the membership of the former Yugosla-
via 1n the Unuted Nations (see para 89 above), was adopted within
the framework of the Umited Nations and the context of the Charter
of the Umited Nations, and not as an mdication that the Federal
Republic of Yugoslavia was not to be considered a predecessor
State ” (Umited Nations doc. ST/LEG/S )

39 Subsequently, the Secretariat published an errata to the Enghsh
text of the said “Summary of Practice” With regard to paragraph 89 of
the Enghsh text, the last sentence was thus replaced by the following

“However, this 1s without effect on the capacity of the Federal
Republic of Yugoslavia (Serbia and Montenegro) to participate
in treaties deposited with the Secretary-General subject to any
decision taken by a competent organ representing the international
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community of States as a whole or by a competent treaty organ
with regard to a particular treaty or convention ” (United Nations
doc ST/LEG/7/Rev 1)

With regard to paragraph 297 of the Englsh text of the Summary,
in response to objections raised by certain States (see Umited Nations
docs  A/50/910-5/1996/231, A/51/95-S8/1996/251, A/50/928-S/1996/263,
A/50/930-5/1996/260), the Secretariat deleted all reference to the FRY
and changed the text to read as follows

“In the absence of provisions which set specific conditions for suc-
cession or which otherwise restrict succession, the Secretary-General
18 guided by the participation clauses of the treaties as well as by the
general principles governing the participation of States (see chap V)
The independence of the new successor State, which then exercises
1ts sovereignty on 1ts territory, 1s without effect on the treaty nights

« and obhgations of the predecessor State 1n its own (remaining) ter-
titory Thus, after the separation of parts of the territory of the
Union of Soviet Socialist Republics (which became independent
States), the Russian Federation continued all treaty rights and
obligations of the predecessor State” (United Nations doc
ST/LEG/7/Rev 1)

The changes set out in the above-mentioned errata, including those
relating to paragraphs 89 and 297, were directly incorporated into the
French text of the Summary published 1in 1997

40 The General Framework Agreement for Peace in Bosma and
Herzegovina was muitialled in Dayton, Ohio, on 21 November 1995 and
signed by the Parties in Paris on 14 December 1995 By the terms of thus
Agreement, the FRY and Bosma and Herzegovina agreed to “recognize
each other as sovereign independent States within their international bor-
ders” and to “comply fully with the provisions concerning human rights
set forth in Chapter One of the Agreement at Annex 6” This Annex,
entitled “Agreement on Human Rights™ had appended to 1t a list of trea-
ties, including the Genocide Convention {Umted Nations doc A/50/790-
$/1995/999) : :

41 The FRY deposited a declaration recognizing the compulsory jurs-
diction of the International Court of Justice, dated 25 April 1999, with the
Secretary-General On 30 April 1999 the Secretary-General issued a
Depositary Notification informing Member States that the “above action
was effected on 26 April 1999” (C N 311 1999 TREATIES-1)

42 On 27 May 1999, the Permanent Representatives of Bosma and
Herzegovina, Croatia, Slovemia and the former Yugoslav Republic of
Macedoma sent a letter to the Secretary-General, questioning the validsty
of the deposit of the declaration recognizing the compulsory junsdiction

17



APPLICATION FOR REVISION (JUDGMENT) 21

of the International Court of Justice by the FRY (United Nations
doc A/53/992)

43 On 3 June 1999, the Permanent Representatives of Bosnia and
Herzegovina, Croatia, Slovema and the former Yugoslav Republic of
Macedoma addressed a letter to the President of the Security Council,
statng

“We wish that this letter be understood as our permanent objec-
tion to the groundless assertion of the Federal Republic of Yugo-
slavia (Serbia and Montenegro), which has also been repudiated by
the international community, that it represents the continuity of our
common predecessor, and thereby continues to enjoy 1ts status
mternational orgamzations and treaties ” (United Nations doc.
$/1999/639 )

44 1In the United Nations publication of 2002 entitled “Multilateral
treaties deposited with the Secretary-General, Status as at 31 December
20017, the situation during the period after the adoption of Security
Council resolution 777 (1992) of 19 September 1992 1s characterized as
follows

“General Assembly resolution 47/1 did not specifically address the
question of the status of either the former Yugoslavia or of Yugo-
slavia with regard to multilateral treaties that were deposited with
the Secretary-General The Legal Counsel took the view m this
regard that the Secretary-General was not 1n a position, as deposi-
tary, either to reject or to disregard the claim of Yugoslavia that 1t
continued the legal personality of the former Yugoslavia, absent any
decision to the contrary erther by a competent organ of the Umted
Nations directing him 1n the exercise of his depositary functions, or
by a competent treaty organ created by a treaty, or by the contract-
ing States to a treaty directing him 1n the exercise of his depositary
functions with regard to that particular treaty, or by a competent
organ representative of the international community of States as a
whole on the general 1ssue of contimuty and discontmuity of state-
hood to which the claim of Yugoslavia gave nise

Consistent with the claim of Yugoslavia to continue the inter-
national legal personality of the former Yugoslavia, the Secretary-
General, as depositary, continued to list treaty actions that had been
performed by the former Yugoslavia in status hists in the present pub-
lication, using for that purpose the short-form name ‘Yugoslavia’,
which was used at that time to refer to the former Yugoslavia
Between 27 Apnl 1992 and 1 November 2000, Yugoslavia under-
took numerous treaty actions with respect to treaties deposited with
the Secretary-General Consistent with the claim of Yugoslavia to
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continue the mternational legal personality of the former Yugosla-
via, these treaty actions were also listed in status lists agamst the
name ‘Yugoslavia’. Accordingly, the Secretary-General, as deposi-
tary, did not make any differentiation 1 the present publication
between treaty actions that were performed by the former Yugosla-
via and those that were performed by Yugosiavia, both categories of
treaty actions being listed against the name “Yugoslavia’ ” (Unuted
Nations doc ST/LEG/SER E/20)

*

45 The Court considers that to the above account of the FRY’s spe-
cial situation that existed between September 1992 and November 2000,
should be added certain details concerning the United Nations member-
ship dues and rates of assessment set for the FRY during that same
period In General Assembly resolution 43/223 of 21 December 1988
(“Scale of assessments for the apportionment of the expenses of the
United Nations™), the rate of assessment for the SFRY for 1989, 1990
and 1991 was fixed at 0 46 per cent The rate of assessment for the SFRY
for 1992, 1993 and 1994 as established 1n 1991 was to be 0 42 per cent
(General Assembly resolution 46/221 of 20 December 1991)

46 On 23 December 1992, the General Assembly, on the recommenda-
tion of the Fifth Commuttee, decided to adopt the recommendations of the
Commuttee on Contributions with respect to the rates of assessment of
Member States contained in paragraphs 51 to 64 of the report of the Com-
mittee on Contributions (United Nations doc A/47/11) Paragraph 63
of this report stipulated that the rates of assessment for Bosma and
Herzegovina, Croatia and Slovenia for 1993 and 1994 should be 0 04,
0 13 and 0 09 per cent respectively It was further stated that “for 1992,
these States should pay seven twelfths of these rates, and their actual
assessment should be deducted from that of Yugoslavia for that year”
(para 64 of the Report) By resolution 48/223 of 23 December 1993, the
General Assembly determined that the rate of assessment of the former
Yugoslav Republic of Macedoma, admitted to membership in the United
Nations m 1993, should be 0 02 per cent and that its 1993 assessment
should be deducted from that of the FRY. The General Assembly also
decided that the rate of assessment of the former Yugoslav Republic of
Macedoma should be deducted from that of the FRY for 1994

47 As a consequence of the above-mentioned decisions regarding the
rate of assessment for Bosnia and Herzegovina, Croatia, Slovema and the
former Yugoslav Republic of Macedonia, the rate of assessments for the
contribution of the FRY to the regular budget of the United Nations for
the years 1995, 1996 and 1997 was determined to be 0 11, 0 1025 and 0 10
per cent respectively (General Assembly resolution 49/19 B of 23 Decem-
ber 1994) By General Assembly resolution 52/15 A, the rate of assess-
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ment of the FRY for the years 1998, 1999 and 2000 was determined to be
0060, 0 034 and 0 026 per cent respectively

48 On 23 December 2000, the General Assembly by its resolution
55/5E decided that “the rate of assessment for the Federal Republic of
Yugoslavia, admtted to membership of the United Nations on 1 Novem-
ber 2000, should be 0026 per cent for the year 2000” The resolution
specified that this assessment should be taken into account as “muscella-
neous income 1 accordance with regulation 52 (¢} of the Financial
Regulations and Rules of the United Nations”, dealing with the “contri-
butions of new Member States”

*

49 Following national elections on 24 September 2000, Mr Koétu-
nica was elected President of the FRY On 27 October 2000, President
Kostumica sent a letter to the Secretary-General requesting admission of
the FRY to membership in the United Nations, 1n the following terms

“In the wake of fundamental democratic changes that took place
m the Federal Republic of Yugoslavia, in the capacity of President,
I have the honour to request the admission of the Federal Republic
of Yugoslavia to membershup in the United Nations in light of the
mmplementation of Security Council resolution 777 (1992) ” (United
Nations doc A/55/528-S/2000/1043 )

50 On 31 October 2000, the Security Council (pursuant to the recom-
mendations made m the Report of the Commuttee on the Admission of
New Members concerning the application of the FRY for admission 1n
the United Nations), “recommend{ed] to the General Assembly that the
Federal Republic of Yugoslavia be admitted to membership in the United
Nations” (Umited Nations doc S/RES/1326) On 1 November 2000, the
General Assembly adopted resolution 55/12, which reads as follows

“The General Assembly,

Having received the recommendation of the Secunity Council of
31 October 2000 that the Federal Republic of Yugoslavia should be
admitted to membership 1n the United Nations,

Having considered the applhcation for membership of the Federal
Republic of Yugoslavia,

Decides to admit the Federal Republic of Yugoslavia to member-
ship in the United Nations ”

The admussion of the FRY to membership of the United Nations on
1 November 2000 put an end to Yugoslavia’s sur generis position within
the United Nations The President of the General Assembly, on behalf of
the Assembly, “welcomed the Federal Republic of Yugoslavia as a Mem-
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ber of the United Nations” Other speakers emphasized the fact that the
FRY was entering the United Nations family on equal terms with the
other Republics of the former SFRY The representative of France who
had introduced the draft resolution stated in particular that “a hiatus of
eight years [was] about to end” (see Unmited Nations doc A/S55/PV 48,
pp 26-34)

51 On 8 December 2000, the Under-Secretary-General, the Legal
Counsel, sent a letter to the Minster for Foreign Affairs of the FRY,
reading 1n pertinent parts

“Following [the admission of the Federal Republic of Yugoslavia
to the Umited Nations on 1 November 2000], a review was under-
taken of the multilateral treaties deposited with the Secretary-
General, 1n relation to many of which the former Socialist Federal
Republic of Yugoslavia (the SFRY) and the Federal Republic of
Yugoslavia (FRY) had undertaken a range of treaty actions

It 1s the Legal Counsel’s view that the Federal Republic of Yugo-
slavia should now undertake treaty actions, as appropriate, 1n rela-
tion to the treaties concerned, if its intention 1s to assume the rele-
vant legal rights and obligations as a successor State ™ (Letter by the
Legal Counsel of the United Nations (Application of Yugoslavia,
Ann 27))

52 At the beginmng of March 2001, a noufication of accession to the
Genocide Convention by the FRY was deposited with the Secretary-
General of the Umted Nations The notification of accession by Yugo-
slavia was dated 6 March 2001 and read as follows

“WHEREAS the Federal Republic of Yugoslavia had declared
on Aprl 27, 1992, that ‘the Federal Republic of Yugoslavia, con-
tinuing the State, international legal and political personality of the
Socialist Federal Republic of Yugoslavia, shall strictly abide by all
the commitments that the Sociahst Federal Republic of Yugoslavia
assumed internationally’,

WHEREAS this contention of continuity also included the assump-
tion that the Federal Republic of Yugoslavia continued the member-
ship 1n the United Nations of the Socialist Federal Repubhic of
Yugoslavia,

WHEREAS the contention and assumption of continuity was event-
ually not accepted by the United Nations nor was 1t accepted by
other successor States of the Socialist Federal Republic of Yugosla-
via, and thus 1t produced no effects,

FURTHERMORE, this situation became finally clarified on Novem-
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ber 1, 2000, when the Federal Republic of Yugoslavia was accepted
as a new member State of the United Nations,

Now 1t has been established that the Federal Republic of Yugo-
slavia has not succeeded on April 27, 1992, or on any later date, to
treaty membership, rights and oblhigations of the Socialist Federal
Republic of Yugoslavia in the Convention on the Prevention and
Punishment of the Crime of Genocide on the assumption of con-
tinued membership 1 the United Nations and contmued state,
international legal and political personality of the Socialist Federal
Republic of Yugoslavia,

THEREFORE, I am submitting on behalf of the Government of the
Federal Republic of Yugoslavia this notification of accession to the
Convention on the Prevention and Punishment of the Crime of
Genocide, 1n pursuance of Article XI of the said Convention and
with the following reservation on Article IX of the said Convention
‘The Federal Republic of Yugoslavia does not consider itself bound
by Article IX of the Convention on the Prevention and Punishment
of the Crime of Genocide and, therefore, before any dispute to
which the Federal Republic of Yugoslavia 1s a party may be validly
submutted to the jurisdiction of the International Court of Justice
under this Article, the specific and explicit consent of the FRY 1s
required 1n each case ”

On 15 March 2001, the Secretary-General, acting 1n his capacity as
depositary, 1ssued a Depositary Notification (C N 164 2001 TREATIES-
1), indicating that the accession of the FRY to the 1948 Convention on
the Prevention and Punishment of the Crime of Genocide “was effected
on 12 March 2001” and that the Convention would “enter into force for
the FRY on 10 June 2001”

53 The Government of Croatia, on 18 May 2001, and the Presidency
of Bosmia and Herzegovina, on 27 December 2001, objected to the
deposit of the instrument of accession by the FRY, on the basis that as
one of the successor States to the former SFRY, 1t was already bound
by the Genocide Convention The two States also objected to the FRY’s
reservation In this regard Croatia stated that it was “incompatible with
the object and purpose of the Convention” whereas Bosnia and Herzego-
vina stated that 1t was made several years after 27 April 1992, “the day
on which the FRY became bound to the Genocide Convention in 1ts
entirety” On 2 April 2002, the Government of Sweden informed the Sec-
retary-General that 1t considered the FRY to be one of the successor
States to the SFRY “and, as such, a Party to the Convention from the
date of entering into force of the Convention for the Socialist Federal
Republic of Yugoslavia” Therefore, the Government of Sweden consid-
ered the FRY’s reservation “as having been made too late and thus null
and void” (Multilateral Treaties deposited with the Secretary-General at
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http //untreaty un org) To date there has been no further reaction from
States parties to the Genocide Convention

*

54 The Court also considers that, in order to complete the contextual
background, 1t 1s necessary to recall the proceedings leading up to the
delivery of the Judgment of 11 July 1996, as well as the passages in that
Judgment relevant to the present proceedings

55 On 20 March 1993, the Government of Bosmia and Herzegovina
filed 1n the Registry of the Court an Application nstituting proceedings
against the FRY 1n respect of a dispute concerning alleged violations of
the Convention on the Prevention and Pumishment of the Crime of
Genocide The Application invoked Article IX of the Genocide Conven-
tion as the basis of the jurisdiction of the Court

56 On 20 March 1993, immediately after the filing of 1ts Application,
Bosnia and Herzegovina submutted a request for the indication of provi-
sional measures under Article 41 of the Statute On 1 April 1993, Yugo-
slavia submutted written observations on Bosma and Herzegovina’s
request for provisional measures in which 1t, in turn, recommended the
Court to order the application of provisional measures to Bosnma and
Herzegovina

57 By an Order dated 8 April 1993, the Court indicated certain pro-
visional measures with a view to the protection of rights under the Geno-
cide Convention In this Order the Court, referring to Security Council
resolution 777 (1992), General Assembly resolution 47/1 and the Legal
Counsel’s letter of 29 September 1992, stated inter alia the following

“18 Whereas, while the solution adopted 1s not free from legal
difficulties, the questton whether or not Yugoslavia 1s a Member of
the United Nations and as such a party to the Statute of the Court 1s
one which the Court does not need to determine defimtively at the
present stage of the proceedings,

19 Whereas Article 35 of the Statute, after providing that the
Court shall be open to the parties to the Statute, continues

‘2 The condttions under which the Court shall be open to
other States shall, subject to the special provisions contained m
treaties 1n force, be laid down by the Security Council, but 1n no
case shall such conditions place the parties 1n a position of inequal-
ity before the Court’,

whereas the Court therefore considers that proceedings may validly
be mstituted by a State against a State which 1s a party to such a
special provision 1n a treaty 1n force, but 1s not party to the Statute,
and independently of the conditions laid down by the Security
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Council 1n 1ts resolution 9 of 1946 (cf S S ‘Wimbledon’, 1923,
PCIJ, Series A, No 1, p 6), whereas a compromissory clause n
a multilateral convention, such as Article IX of the Genocide Con-
vention relied on by Bosma-Herzegovina 1n the present case, could,
in the view of the Court, be regarded prima facie as a special pro-
vision contained 1n a treaty in force, whereas accordingly if Bosnia-
Herzegovina and Yugoslavia are both parties to the Genocide Con-
vention, disputes to which Article IX applies are 1n any event prima
facie within the jurisdiction ratione personae of the Court ” (Appli-
cation of the Convention on the Prevention and Punishment of the
Crime of Genocide ( Bosnia and Herzegovina v Yugoslavia), Provi-
sional Measures, Order of 8 April 1993, I CJ Reports 1993, p 14)

The Court further referred to the fact that “both Parties to the case
correspond[ed] to parts of the territory of the former Socialist Federal
Republic of Yugoslavia” (I CJ Reports 1993, p 15, para 21), which
signed the Genocide Convention and deposited 1ts instrument of ratifica-
tion without reservation The Court also referred to the Declaration of
27 Aprl 1992 adopted on behalf of the Federal Republic of Yugoslavia
at the time of 1ts proclamation as well as to the official Note of the same
date from the Permanent Mission of Yugoslavia to the Umted Nations,
addressed to the Secretary-General, and to the Notice of Succession
transmitted by Bosmia and Herzegovina on 29 December 1992 to the
Secretary-General of the Umited Nations, the depositary of the Geno-
cide Convention The Court then concluded as follows

“Whereas Article IX of the Genocide Convention, to which both
Bosnia-Herzegovina and Yugoslavia are parties, thus appears to the
Court to afford a basis on which the junisdiction of the Court might
be founded to the extent that the subject-matter of the dispute
relates to ‘the interpretation, apphcation or fulfilment’ of the Con-
ventton, including disputes ‘relating to the responsibility of a State
for genocide or for any of the other acts enumerated 1n article III’ of
the Convention ” (I CJ Reports 1993, p 16, para 26)

58 On 27 July 1993, Bosnmia and Herzegovina submitted a new request
for the indication of provisional measures On 10 August 1993, Yugosla-
via also submitted a request for the indication of provisional measures,
and, on 10 and 23 August 1993, 1t filed written observations on Bosnia
and Herzegovina’s new request

59 By an Order dated 13 September 1993, the Court reaffirmed the
measures indicated n 1ts Order of 8 April 1993 and declared that those
measures should be immediately and effectively implemented In that
Order of 13 September 1993 the Court confirmed that 1t had prima facie
Jurisdiction n the case on the basis of Article IX of the Genocide Con-
vention (Application of the Convention on the Prevention and Punishment
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of the Crime of Genocide ( Bosma and Herzegovina v Yugoslavia), Pro-
visional Measures, Order of 13 September 1993, 1 CJ Reports 1993,
p 338, para 25, p 342, para 36)

60 On 15 April 1994 Bosnia and Herzegovina filed its Memortal
Within the time-limit fixed for the filing of the Counter-Memonal, the
FRY, referring to Article 79, paragraph 1, of the Rules of Court, raised
preliminary objections concerning, respectively, the admissibility of the
Application and the jurisdiction of the Court to entertain the case

61 The Court rendered i1ts Judgment on the preliminary objections
raised by the FRY on 11 July 1996 In the reasoning of the Judgment, the
Court came to the conclusion that both Parties were bound by the Con-
vention when the Application was filed

62 With regard to the FRY, the Court stated the following

“The proceedings instituted before the Court are between two
States whose territories are located within the former Socialist Fed-
eral Republic of Yugoslavia That Republic signed the Genocide
Convention on 11 December 1948 and deposited its instrument of
ratification, without reservation, on 29 August 1950 At the time of
the proclamation of the Federal Republic of Yugoslavia, on 27 April
1992, a formal declaration was adopted on 1ts behalf to the effect
that

‘The Federal Republic of Yugoslavia, continuing the State,
mnternational legal and political personality of the Socialist Fed-
eral Republic of Yugoslavia, shall strictly abide by all the commut-
ments that the Socialist Federal Republic of Yugoslavia assumed
mternationally ’

This intention thus expressed by Yugoslavia to remain bound by
the international treaties to which the former Yugoslavia was party
was confirmed 1n an official Note of 27 April 1992 from the Perma-
nent Mission of Yugoslavia to the United Nations, addressed to the
Secretary-General The Court observes, furthermore, that 1t has not
been contested that Yugoslavia was party to the Genocide Conven-
tion Thus, Yugoslavia was bound by the provisions of the Conven-
tion on the date of the filing of the Application 1n the present case,
namely, on 20 March 1993 ” (4pplication of the Convention on the
Prevention and Punishment of the Crime of Genocide ( Bosma and
Herzegovina v Yugoslavia), Preliminary Objections, Judgment,
I CJ Reports 1996 (II), p 610, para 17)

With regard to Bosmia and Herzegovina, the Court, referring to the
Notice of Succession of 29 December 1992 and the Secretary-General’s
Depositary Notification of 18 March 1993, noted that Bosmia and Herze-
govina became a Member of the Umted Nations on 22 May 1992 and
from that date, by virtue of Article XI of the Genocide Convention,
“Bosmia and Herzegovina could thus become a party to the Convention”
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(I CJ Reports 1996 (11), p 611, para 19) The Court further observed
that

“Bosmia and Herzegovina could become a party to the Conven-
tion through the mechamism of State succession Moreover, the Sec-
retary-General of the United Nations considered that this had been
the case, and the Court took note of this in its Order of 8 April 1993
(Application of the Convention on the Prevention and Punishment of
the Crime of Genocide, Provisional Measures, I CJ Reports 1993,
p 16, para 25)” (I CJ Reports 1996 (II), p 611, para 20)

Referring to 1ts Advisory Opinion of 28 May 1951 concerning Reserva-
tions to the Convention on the Prevention and Punishment of the Crime of
Genocide, the Court likewise noted that

““The object and purpose of the Genocide Convention imply that
1t was the intention of the General Assembly and of the States which
adopted 1t that as many States as possible should participate The
complete exclusion from the Convention of one or more States
would not only restrict the scope of its application, but would
detract from the authonty of the moral and humanitarian principles
which are 1ts basis’ (/ CJ Reports 1951, p 24)” (I CJ Reports
1996 (II), p 612, para 22)

The Court concluded as follows

“Whether Bosnia and Herzegovina automatically became party to
the Genocide Convention on the date of its accession to indepen-
dence on 6 March 1992, or whether 1t became a party as a result —
retroactive or not — of its Notice of Succession of 29 December
1992, at all events 1t was a party to 1t on the date of the filing of 1its
Applhication on 20 March 1993 > (I CJ Reports 1996 (11}, p 612,
para 23)

63 In the operative part of 1ts Judgment the Court, having rejected the
preliminary objections raised by the FRY, found that “on the basis of
Article IX of the Convention on the Prevention and Punishment of the
Crime of Genocide, 1t has jurisdiction to adjudicate upon the dispute”
and that “the Application filed by the Republic of Bosnia and Herze-
govina on 20 March 1993 1s admissible”

*

64 Following the 1996 Judgment on the preliminary objections, the
FRY filed a Counter-Memorial on 22 July 1997, in which 1t submutted
counter-claims By an Order dated 17 December 1997, the Court found
that those counter-claims came within the jurisdiction of the Court and
as such were admissible Bosnia and Herzegovina and Yugoslavia filed
their Reply and Rejoinder on 23 April 1998 and 22 February 1999
respectively By a letter dated 20 Apnl 2001 and received in the Registry
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on 23 April 2001, the Agent of the FRY informed the Court that his
Government ntended to withdraw 1its counter-claims No objection
having been raised by Bosmia and Herzegovina i this regard, the
President of the Court, by his Order of 10 September 2001, placed on the
record the withdrawal by the FRY of the counter-claims submitted
by it 1n its Counter-Memorial On 4 May 2001, the FRY submutted to
the Court a document entitled “Initiative to the Court to reconsider ex
officio yunsdiction over Yugoslavia”

E

65 The Court will now examine whether the FRY relies on facts
which fall within the terms of Article 61 of the Statute

66 As recalled above (see paragraph 19), the FRY claims that the
facts which existed at the time of the 1996 Judgment and upon the dis-
covery of which 1ts request for revision of that Judgment 1s based “are
that the FRY was not a party to the Statute, and that 1t did not reman
bound by the Genocide Convention continuing the personality of the
former Yugoslavia” It argues that these “facts” were “revealed” by its
admussion to the United Nations on 1 November 2000 and by the Legal
Counsel’s letter of 8 December 2000

67 The Court would begin by observing that, under the terms of Ar-
ticle 61, paragraph 1, of the Statute, an application for revision of a judg-
ment may be made only when 1t 1s “based upon the discovery” of some
fact which, “when the judgment was given”, was unknown These are the
characteristics which the “new” fact referred to in paragraph 2 of that
Article must possess Thus both paragraphs refer to a fact existing at the
time when the judgment was given and discovered subsequently A fact
which occurs several years after a judgment has been given 1s not a “new”
fact within the meaning of Article 61, this remains the case irrespective of
the legal consequences that such a fact may have

68 In the present case, the admission of the FRY to the United
Nations occurred on 1 November 2000, well after the 1996 Judgment
The Court concludes accordingly, that that admission cannot be regarded
as a new fact within the meaning of Article 61 capable of founding a
request for revision of that Judgment

69 In the final version of 1ts argument, the FRY claims that its admis-
sion to the United Nations and the Legal Counsel’s letter of 8 December
2000 simply “revealed” two facts which had existed in 1996 but had been
unknown at the time that 1t was not then a party to the Statute of the
Court and that 1t was not bound by the Genocide Convention

In advancing this argument, the FRY does not rely on facts that
existed in 1996 In reality, 1t bases its Application for revision on the legal
consequences which 1t seeks to draw from facts subsequent to the Judg-
ment which 1t 1s asking to have revised Those consequences, even sup-
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posing them to be established, cannot be regarded as facts within the
meaning of Article 61 The FRY’s argument cannot accordingly be upheld

70 Furthermore the Court notes that the admission of the FRY to
membership of the United Nations took place more than four years after
the Judgment which 1t 1s seeking to have revised At the time when that
Judgment was given, the situation obtaining was that created by General
Assembly resolution 47/1 In this regard the Court observes that the dif-
ficulties which arose regarding the FRY’’s status between the adoption of
that resolution and 1ts admission to the United Nations on 1 November
2000 resulted from the fact that, although the FRY’s claim to continue
the international legal personahty of the Former Yugoslavia was not
“generally accepted” (see paragraph 28 above), the precise consequences
of this situation were determined on a case-by-case basis (for example,
non-participation 1n the work of the General Assembly and ECOSOC
and 1n the meetings of States parties to the International Covenant on
Civil and Political Rights, etc)

Resolution 47/1 did not inter ala affect the FRY’s right to appear
before the Court or to be a party to a dispute before the Court under the
conditions laid down by the Statute Nor did 1t affect the position of the
FRY 1n relation to the Genocide Convention To “terminate the situa-
tion created by resolution 47/1”, the FRY had to submit a request for
admuission to the United Nattons as had been done by the other Repub-
hics composing the SFRY All these elements were known to the Court
and to the FRY at the time when the Judgment was given Nevertheless,
what remamed unknown n July 1996 was 1if and when the FRY would
apply for membership in the United Nations and if and when that appli-
cation would be accepted, thus terminating the situation created by Gen-
eral Assembly resolution 47/1

71 The Court wishes to emphasize that General Assembly resolution
55/12 of 1 November 2000 cannot have changed retroactively the su
generis position which the FRY found itself in wis-a-vis the United
Nations over the period 1992 to 2000, or 1ts position 1n relation to the
Statute of the Court and the Genocide Convention Furthermore, the
letter of the Legal Counsel of the United Nations dated 8 December
2000, cannot have affected the FRY’s position 1n relation to treaties

The Court also observes that, 1n any event, the said letter did not con-
tain an invitation to the FRY to accede to the relevant conventions, but
rather to “undertake treaty actions, as appropriate, as a successor
State”

72 1t follows from the foregoing that 1t has not been established that
the request of the FRY 1s based upon the discovery of “some fact” which
was “when the judgment was given, unknown to the Court and also to
the party claiming revision” The Court therefore concludes that one of
the conditions for the admussibility of an application for revision pre-
scribed by paragraph 1 of Article 61 of the Statute has not been satisfied
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73 Article 61 of the Statute lays down further requirements which an
application for revision of a judgment must satisfy in order to be admus-
sible However, the Court recalls that “once 1t 1s established that the
request for revision fails to meet one of the conditions for admissibility,
the Court 1s not required to go further and investigate whether the other
conditions are fulfilled” (Application for Revision and Interpretation of
the Judgment of 24 February 1982 in the Case concerning the Continental
Shelf (Tunisia/Libyan Arab Jamahirniya) ( Tunisia v Libyan Arab Jama-
hirtya), Judgment, I CJ Reports 1985, p 207, para 29) In the present
case, the Court has concluded that no facts within the meaning of
Article 61 of the Statute have been discovered since 1996 The Court
therefore does not need to address the 1ssue of whether the other require-
ments of Article 61 of the Statute for the admissibility of the FRY’s Appli-
cation have been satisfied

74 The FRY’s Application for revision must accordingly be rejected

***

75 For these reasons,
THE COURT,
By ten votes to three,

Finds that the Application submitted by the Federal Republic of
Yugoslavia for revision, under Article 61 of the Statute of the Court, of
the Judgment given by the Court on 11 July 1996, 1s inadmissible

IN FAVOUR President Gmllaume, Vice-President Shi, Judges Ranjeva, Herc-
zegh, Koroma, Parra-Aranguren, Al-Khasawneh, Buergenthal, Elaraby,
Judge ad hoc Mahiou,

AGAINST Judges Vereshchetin, Rezek, Judge ad hoc Dimitryevié

Done 1n French and in English, the French text being authoritative, at
the Peace Palace, The Hague, this third day of February, two thousand
and three, 1n three copies, one of which will be placed 1n the archives of
the Court and the others transmitted to the Government of the Federal
Republic of Yugoslavia and the Government of Bosnia and Herzegovina,
respectively

(Signed) Gilbert GUILLAUME,
President

(Signed) Philippe COUVREUR,
Registrar

Judge KoroMmA appends a separate opinion to the Judgment of the
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Court, Judge VERESHCHETIN appends a dissenting opinion to the Judg-
ment of the Court, Judge REzek appends a declaration to the Judgment
of the Court, Judge ad hoc DiMITRUEVIC appends a dissenting opinion to
the Judgment of the Court, Judge ad hoc MaHIoU appends a separate
opmion to the Judgment of the Court

(Imitialled) G G
(Initialled) Ph C
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