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IN THE CASE CONCERNING APPLICATION OF 
THE CONVENTION ON THE PREVENTION AND 
PUNISHMENT OF THE CRIME OF GENOCIDE 

(BOSNIA AND HERZEGOVINA v. YUGOSLAVIA), 
PRELIMINARY OBJECTIONS 

(YUGOSLA VIA v BOSNIA AND HERZEGOVINA) 

Artzcle 61 of the Statute- Appl!catwnfor revzswn- Partzes' arguments asto 
whether the re lS a ''fact" whzch. although zn exzstence at the date of the Court's 
Judgment of 11 July 1996, was at thal tzme unknown bath to the FRY and to the 
Court - Whether the FR Y relzes on facts whzch fall wzthm the terms of Ar
t tele 61 of the Statu te- Characterzsttcs whtch a "new" fact wlthm the meamng 
of Article 61 must possess - Admtsswn of the FR Y ta the Umted Natwns 
occurred weil after the 1996 Judgment and cannat be regarded as such a new 
fact- FRY's Appllcatwnfor revtswn zs based on the legal consequences whzch 
ll seeks to draw from facts subsequent to the Judgment - Tho se consequences 
cannat, even supposmg them to be establzshed, be regarded as facts wuhm the 
meanmg of Article 61- Sltuatlon created by General Assembly resolutwn 47/1 
of 22 September 1992 - Sm genens posztwn of the FRY was known to the 
Court and to the FR Y wh en the 1996 Judgment was gzven - General Assembly 
resolutwn 55/12 of 1 November 2000 cannat have changed retroactzvely thzs sm 
genens posztwn - Legal Counsel's letter of 8 December 2000 cannat have 
affected the FR Y's posztwn m relatwn to treatzes- Lack of d1scovery of "sorne 
fact" whzch was "when the judgment was gzven, unknown to the Court and also 
to the party clazmmg revzswn" - No need to examme whether the other 
requzrements of Article 61 have been sallsfied 
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APPLICATION FOR REVISION (JUDGMENT) 8 

JUDGMENT 

Present Pres1dent GuiLLAUME, V1ce-Pres1dent SHI, Judges RANJEVA, 
HERCZEGH, KoROMA, VERESHCHETIN, PARRA-ARANGUREN, REzEK, AL
KHASAWNEH, BuERGENTHAL, ELARABY, Judges ad hoc DIMITRIJEVIC, 
MAHIOU, Reg1strar CouvREUR 

In the case concermng the Appbcatwn for revlSlon of the Judgment of 
11 July 1996, 

between 

the Federal Repubhc of Yugoslavta, 
represented by 

Mr Ttbor Varady, S J D (Harvard), Ch1ef Legal Adv1ser at the Federal 
M1mstry of Foretgn AffairS of the Federal Repubhc of Yugoslav1a, Pro
fessor of Law at the Central European Umverstty, Budapest, and Erriory 
Umverstty, Atlanta, 

as Agent, 
Mr Vladtmlr DJenc, LL M (M1chtgan), Adv1ser to 'the Mtmster for Foreign 

Affa1rs of the Federal Repubhc of Yugoslavm, 
as Co-Agent, 
Mr Andreas Znnmermann, LL M (Harvard), Professor of Law, Umvers1ty 

of Kiel, Duector of the Walther-Schuckmg Inshtute, 
as Counsel and Advocate, 
Mr lan Brownhe, C B E , Q C , F B A , member of the Internatwnal Law 

Comnusswn, member of the Erighsh Bar, Ementus Ch1chele Professor of 
Pubhc InternatiOnal Law, Umvers1ty of Oxford, 

as Adv1ser, 
Mr DeJan Ukropma, Attorney from Novt Sad, 
Mr Robm Ge1ss, Asststant at the Walther-Schuckmg Instltute, Umverstty of 

Ktel, 
Mr Marko Mtcanovté, LL M (New York Umvers1ty), 
Mr Slavoljub Cane, Counsellor of the Embassy of the Federal Repubhc of 

Yugoslav1a m The Hague, 
Mr Mwdrag Panèesk1, F1rst Secretary of the Embassy of the Federal Repub

hc of Yugoslavta m The Hague, 
as Assistants, 

and 

Bosma and Herzegovma, 
represented by 

Mr Saktb Softlé, 
as Agent, 
Mr Phon van den B1esen, van den B1esen Advocaten, Amsterdam, 
as Deputy Agent, 
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Mr Alam Pellet, Professorat the Umverslty of Pans X-Nanterre, member 
and former Chatrman of the Internatwnal Law Commtsston, 

as Counsel and Advocate, 

Mr Antome Olltvter, 
Mr Wtm Muller, 

as Counsel, 

THE CouRT, 

composed as above, 

after dehberatwn, 

delzvers the followmg Judgment 

1 On 24 Apnl2001, the Federal Repubhc ofYugoslavta (heremafter referred 
to as the "FRY") filed m the Regtstry of the Court an Apphcatwn dated 
23 Apnl 2001 mstttutmg proceedmgs, whereby, refernng to Article 61 of the 
Statute of the Court, tt requested the Court to revtse the Judgment dehvered by 
tt on 11 July 1996 m the case concernmg Applzcatwn of the Conventwn on the 
Preventwn and Pumshment of the Cnme of Genoczde ( Bosma and Herzegovma 
v Yugoslavza), Prelzmmary Ob;ectwns (/ C J Reports 1996 (//), p 595) 

2 Pursuant to Article 40, paragraph 2, of the Statute, the Apphcatton was 
forthwlth commumcated by the Regtstrar of the Court to Bosma and Herze
govma, and m accordance wtth paragraph 3 of that Article, ali States entitled 
to appear bef ore the Court were nottfied of the Apphcatwn 

3 By letters of 26 Apnl 2001, the Regtstrar mformed the Parties that the 
Court bad fixed 30 September 2001 as the tlme-hmtt for the fi1mg by Bosma 
and Herzegovma oftts wntten observatiOns on the admtsstbthty of the Apphca
tlon contemplated by Article 99, paragraph 2, of the Rules of Court 

4 Pursuant to Article 53, paragraph 1, of the Rules of Court, a request by 
the Republtc of Croatla for the pleadmgs and annexed documents to be made 
avatlable to tt was granted on 6 August 2001 after the vtews of the Parttes bad 
been ascertamed 

5 By a letter of 2 August 2001, the Agent of Bosma and Herzegovma 
requested the Court to extend to 1 December 2001 the ttme-hmtt for the fihng 
by bts Government of tts wntten observatiOns By a Ietter of 17 August 2001, 
the Agent of the FR Y mformed the Court that bts Government dtd not abJect 
to thts ttme-hm!t bemg thus extended By letters of 21 August 2001, the Fust 
Secretary of the Court m charge of Informatton Matters, actmg Regtstrar, 
mformed the Parttes that the Prestdent had extended to 3 December 2001 the 
ttme-hmtt for the fihng by Bosma and Herzegovma of tts wntten observattons 

6 On 3 December 2001, wlthm the time-hmtt thus extended, Bosma and 
Herzegovma filed m the Regtstry tts wntten observations on the admtsstbthty 
of the FRY's Apphcatton 

7 By a Jetter of 26 December 2001, the Agent of the FRY, refernng to 
Article 99, paragraph 3, of the Rules of Court, requested the Court to afford 
the Parties a further opportumty of presentmg thetr vtews m wntten form on 
the admtsstbihty of the Application By a letter of 21 January 2002, the Agent 
of Bosma and Herzegovma mformed the Court that his Government was not 
m favour of a second round of wntten pleadmgs 

6 



APPLICATION FOR REVISION (JUDGMENT) 10 

By a letter of 1 March 2002, the Regtstrar mformed the Parties of the Court's 
dectslûn that a second round of wntten pleadmgs was not necessary 

8 Smce the Court mcluded upon the Hench no JUdge of the nattonahty of 
elther of the Parttes, each Party proceeded to exerctse the nght conferred by 
Arttcle 31, paragraph 3, of the Statute to choose a JUdge ad hoc to s1t m the 
case, the FR Y chose Mr VoJm Dtmttnjevté and Bosma and Herzegovma chose 
Mr Sead Hod:Zié By a letter dated 9 Apnl 2002 and recetved m the Regtstry on 
6 May 2002, Mr Hod:bé mformed the Court that he w1shed to restgn from h1s 
dutles, Bosma and Herzegovma destgnated Mr Ahmed Mahwu to s1t m h1s 
stead 

9 After ascertammg the vtews of the Parties, the Court dectded, pursuant to 
Article 53, paragraph 2, of the Rules of Court, that coptes of the wntten obser
vatiOns of Bosma and Herzegovma and the documents annexed thereto should 
be made accessible to the pubhc on the openmg of the oral proceedmgs 

10 Pubhc heanngs were held on 4, 5, 6 and 7 November 2002, dunng wh1ch 
the Court beard the oral arguments and rephes of 

For the FRY Mr Tibor Varady, 
Mr Vlad1mu DJené, 
Mr Andreas Zimmermann 

For Bosma and Herzegovma Mr Sak1b Soft1é, 
Mr Phon van den B1esen, 
Mr Alam Pellet 

11 In Its Apphcatwn, the followmg requests were made by the FRY 

"For the reasons advanced above the Federal Repubhc of Yugoslavta 
requests the Court to adJudge and declare that 
there 1s a new fact of such a character as to lay the case open to reviSIOn 
under Article 61 of the Statute of the Court 

Furthermore, Apphcant IS respectfully askmg the Court to suspend pro
ceedmgs regardmg the ments of the case untii a declSlon on th1s Apphca
tion Is rendered " 

12 In tts wntten observatiOns, the followmg submtsswn was made by 
Bosma and Herzegovma 

"In consideratiOn of the foregomg, the Government of Bosma and 
Herzegovma requests the Court to adJudge and declare that the Apph
catton for Revision of the Judgment of 11 July 1996, subm1tted by the 
Federal Repubhc of Yugoslavia on 23 Apnl 2001, ts not admiSSible" 

13 At the oral proceedmgs, the followmg final submtsstons were presented 
by the Parties 

On behalf of the Government of the FR Y, 

at the heanng of 6 November 2002 

"For the reasons advanced m 1ts Apphcatton of23 Apnl2001 and m 1ts 
pleadmgs dunng the oral proceedmgs held from 4 to 7 November 2002, 
the Federal Repubhc of Yugoslavta respectfully requests the Court to 
adjudge and declare 

that there are newly dtscovered facts of such a character as to lay the 
11 July 1996 Judgment open to revtston under Article 61 of the Statu te 
of the Court , and 

7 



APPLICATION FOR REVISION (JUDGMENT) 11 

that the ApplicatiOn for Revision of the Federal Repubhc of Yugo
slavJa IS therefore admiSSible " 

On behalf of the Government of Bosma and Herzegovma, 
at the hearmg of 7 November 2002 

"In consideratiOn of ali that has been submitted by the representatives 
of Bosma and Herzegovma m the wntten and oral stages of these proceed
mgs, Bosma and Herzegovma requests the Court to adjudge and declare 
that the ApplicatiOn for Rev1s10n of the Judgment of 11 July 1996, sub
mltted by the Federal Repubhc of Yugoslav1a on 23 Apnl 2001, IS not 
admissible" 

* * * 
14 In tts ApplicatiOn for revlSlon of the 1996 Judgment the FRY rehes 

on Article 61 of the Statute, whtch prov1des as follows 

"1 An applicatiOn for revlSlon of a JUdgment may be made only 
when 1t 1s based upon the d1scovery of sorne fact of such a nature as 
to be a decisive factor, which fact was, when the Judgment was g!Ven, 
unknown ta the Court and also to the party clatmmg reviSion, 
always provided that such Ignorance was not due to negligence 

2. The proceedmgs for rev1ston shall be opened by a JUdgment of 
the Court expressly recordmg the extstence of the new fact, recog
mzmg thâ.t It has such a character as ta lay the case open to revlSlon, 
and declanng the apphcatton admissible on this ground 

3 The Court may reqmre prevwus comphance w1th the terms of 
the Judgment bef ore It admlts proceedmgs in revtston 

4 The apphcatton for reviston must be made at latest withm s1x 
months of the dtscovery of the new fact 

5 No apphcation for revtsion may be made after the lapse of ten 
years from the date of the Judgment " 

15 Article 61 prov1des for revisiOn proceedmgs to open With a Judg
ment of the Court declanng the apphcatwn adm1sstble on the grounds 
contemplated by the Statute, Article 99 of the Rules makes express provt
ston for proceedmgs on the ments If, m 1ts first JUdgment, the Court has 
declared the apphcatwn adm1sstble 

Thus the Statute and the Rules of Court foresee a "two-stage pro
cedure" (Applzcatwn for Revzswn and Interpretatwn of the Judgment of 
24 February 1982 m the Case concernmg the Contmental She1f (Tums1al 
Ltbyan Arab Jamahmya) (TunlSia v Ltbyan Arab Jamahmya), Judg
ment, 1 C J Reports 1985, p 197, para 8) The first stage of the pro
cedure for a request for revlSlon of the Court's judgment should be 
"hm1ted to the question of admisstbihty of that request" (tbtd , para. 10). 

16 Therefore, at this stage the Court's dectston ts hmited to the gues
hon whether the request satisfies the cond1ttons contemplated by the 
Statute Under Article 61 of the Statute, these conditiOns are as follows 

(a) the apphcatton should be based upon the "dtscovery" of a "fact", 

8 



APPLICATION FOR REVISION (JUDGMENT) 12 

(b) the fact, the discovery of whtch ts rehed on, must be "of such a 
nature as to be a declSlve factor", 

( c) the fact should have been "unknown" to the Court and ta the party 
claimmg revisiOn when the Judgment was gtven, 

( d) Ignorance of thts fact must not be "due ta neghgence", and 
( e) the apphcatwn for revtston must be "made at latest wtthm stx 

months of the discovery of the new fact" and bef ore ten years have 
elapsed from the date of the Judgment 

17 The Court observes that an application for revlSion ts admtssible 
only tf each of the condttlons latd down m Article 61 ts satisfied If any 
one of them ts not met, the apphcatwn must be dtsmtssed 

The Court will begm by ascertammg whether there ts here a "fact" 
which, although m existence at the date of Its Judgment of Il July 1996, 
was at that time unknown bath to the FR Y and to the Court 

* * 
18 In this regard, m tts Application for revision of the Court's Judg

ment of 11 July 1996, the FR Y contended the followmg 

"The admtsswn of the FR Y ta the Umted NatiOns as a new 
Member on 1 November 2000 IS certamly a new fact It can also be 
demonstrated, and the Apphcant submits, that thts new fact ts of 
such a nature as to be a declSlve factor regardmg the question of 
JUnsdtctwn rat10ne personae over the FRY 

After the FRY was admttted as a new Member on 1 November 
2000, dilemmas concermng 1ts standmg have been resolved, and tt 
bas become an uneqmvocal fact that the FRY dtd not contmue the 
personahty of the SFRY, was not a Member ofthe Umted NatiOns 
before 1 November 2000, was not a State party to the Statute, and 
was not a State party ta the Genoc1de ConventiOn ... 

The admtsswn of the FRY to the Umted Nattons as a new Mem
ber clears ambtguttles and sheds a dtfferent hght on the Issue of the 
membership of the FRY m the Umted Nattons, m the Statute and m 
the Genoctde Convention." 

The FRY further stated that, accordmg to the official hstmg of 8 Decem
ber 2000, "Yugoslavza" had been hsted as a Member of the Umted 
Nations smce 1 November 2000 and that "the explanatory note makes 1t 
clear that thzs zs a reference to the FR Y" The FRY concluded that "this 
1s a new fact of such a nature to be a declSlve factor, unknown to both 
the Court and to the Apphcant at the ttme when the Judgment of 11 July 
1996 was gtven" 

19. In tts oral pleadmgs, the FRY dtd not mvoke tts admisston to the 
Umted NatiOns rn November 2000 as a deciSIVe "new fact", withm the 
meamng of Article 61 of the Statute, capable of foundmg 1ts request for 
revisiOn of the 1996 Judgment. The FRY clatmed that this admisston "as 

9 
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a new Member" as well as the Legal Counsel's letter of 8 December 2000 
mvltmg tt, accordmg to the FRY, "to take treaty actwns tf tt wtshed to 
become a party to treattes to whtch the former Yugoslavm was a party" 
were 

"events whtch revealed the followmg two declSlve facts 

(1} the FRY was not a party to the Statute at the ttme of the Judg
ment, and 

(2) the FR Y dtd not remam bound by Article IX of the Genoqde 
ConventiOn contmumg the personahty of the former Yugo
slavta" 

It ts on the hasts of these two "facts" that, m tts oral argument, the FR Y 
ulttmately founded tts request for revtston 

20 The FRY further stressed at the heanngs that these "newly dtscov
ered facts" had not occurred subsequently to the Judgment of 1996 In 
thts regard, the FR Y states that "the FR Y never argued or contemplated 
that the newly dtscovered fact would or could have a retroactive effect" 

21 For tts part, Bosma and Herzegovma mamtams the followmg 

"there ts no 'new fact' capable of 'laymg the case open' to revtston 
pursuant to Article 61, paragraph 2, of the Court's Statute nelther 
the admtsswn of Yugoslavm to the Umted Natwns whtch the apph
cant State presents as a fact of thts kmd, or m any event as bemg the 
source of such a fact, nor tts allegedly new situation vts-à-vts the 
Genoctde Conventwn constltute facts of that kmd" 

22 In short, Bosma and Herzegovma submJts that what the FR Y 
refers to as "facts" are "the consequences of a fact, whtch ts and can 
only be the admtsswn of Yugoslavta to the Umted Natwns m 2000" It 
states that "Article 61 of the Statute of the Court reqmres that the 
fact was 'when the Judgment was gtven, unknown to the Court and also 
to the party clatmmg revtston'" and that "thts tmphes that the fact m 
questwn actually dtd extst 'when the JUdgment was gtven'" Accordmg to 
Bosma and Herzegovma, the FR Y "ts regardmg tts own change of post
bon (and the ensumg consequences) as a new fact" Bosma and Herze
govma concludes that thts "'new fact' ts subsequent to the Judgment 
whose revtswn ts sought" lt notes that the alleged new fact can have "no 
retroactive or retrospective effect" 

23 Bosma and Herzegovma further adds that the FRY ts merely rely
mg on a "new 'perceptwn' of the facts of 1993 m the hght of those whtch 
took place m 2000 and 2001" Bosma and Herzegovma submtts that a 
"perception" ts not a fact and that "m any event, the 'perceptwn' of 
Yugoslavta's new sttuatwn wtth respect both to the Umted Natwns and 

10 
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to the 1948 [Genocide] Conventton, occurred subsequently to the Judg
ment under challenge" 

* * 
24 Bef ore turnmg to the exammahon of the "facts" whtch the FR Y 

has rehed upon m tts p1eadmgs m order to JUStlfy the revlSion of the 1996 
Judgment, the Court wtll recount the background to the case wtth a vtew 
to provtdmg the context for the contenttons of the FRY. 

* 
25. In the early 1990s the SFRY, made up ofBosma and Herzegovma, 

Croatla, Macedoma, Montenegro, Serbm and S1ovema, began to break 
up On 25 June 1991 Croaba and Slovema both declared mdependence, 
followed by Macedoma on 17 September 1991 and Bosma and Herze
govma on 6 March 1992. On 22 May 1992, Bosma and Herzegovma, 
Croatta and Slovema were admitted as Members to the Umted Nattons, 
as was the former Yugoslav Repubhc of Macedonm on 8 Apn11993 

26 On 27 Apnl 1992 the "participants of the JOint sessiOn of the 
SFRY Assemb1y, the Nattonal Assembly of the Repubhc of Serbm and 
the Assemb1y of the Repubhc of Montenegro" adopted a declaratton, 
statmg m pertment parts· 

"The representatives of the people of the Republzc of Serbza and 
the Repubhc of Montenegro, 

Expressmg the will of the cttlzens of theu respective Repubhcs to 
stay m the common state of Yugoslavia, 

Wish to state m this DeclaratiOn their views on the baste, tmme
dtate and lastmg obJectives of the pohcy of thelf common state, and 
on Its relattons wtth the former Yugos1av Repubhcs 

1 The Federal Repubhc ofYugoslavm, contmumg the state, mter
nattonallegal and pohttcal personahty of the Socmhst Federal Repub
hc ofYugoslavta, shall stnctly abide by ali the commttments that the 
SFR of Yugoslavm assumed mternattonally, 

Remammg bound by ail obhgatwns to mternatwnal orgamza-
tlons and mstltutwns whose member tt IS " (Umted Nattons 
doc A/46/915, Ann II) 

11 
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27 An official Note of the same date from the Permanent MissiOn of 
Yugoslavta to the Umted Nattons, addressed to the Secretary-General of 
the Umted Natwns, stated mter alla that 

"The Assembly of the Soctahst Federal Repubhc ofYugoslavm, at 
Its sessiOn held on 27 Apnl 1992, promulgated the ConstitutiOn of 
the Federal Repubhc of Yugoslavia Under the ConstitutiOn, on the 
basis of the contmumg personahty of Yugoslavm and the legthmate 
decistons by Serbta and Montenegro to contmue to hve together m 
Yugoslavta, the Socmhst Federal Repubhc of Yugoslavm IS trans
formed mto the Federal Repubhc of Yugoslavta, conststmg of the 
Repubhc of Serbta and the Repubhc of Montenegro 

Stnctly respectmg the contmmty of the mternatwnal personahty 
ofYugoslavm, the Federal Repubhc ofYugoslavm shall contmue to 
fulfil all the nghts conferred to, and obhgatwns assumed by, the 
Socmhst Federal Repubhc of Yugoslavta m mternatwnal relatiOns, 
mcludmg Its membershtp m all mternatwnal orgamzatwns and 
participatiOn m mternattonal treattes rattfied or acceded toby Yugo
slavm." (Umted NatiOns doc A/46/915, Ann 1) 

28 On 19 September 1992, the Secunty Council adopted resolutiOn 
777 (1992) whiCh read as follows 

"The Secunty Councd, 

Reaffirmmg tts resolutiOn 713 (1991) of25 September 1991 and ali 
subsequent relevant resolutiOns, 

Conszdermg that the state formerly known as the Sociahst Federal 
Repubhc of Yugoslavta has ceased ta exist, 

Recallmg m partlcular resolutiOn 757 (1992) whtch notes that 'the 
clatm by the Federal Repubhc of Yugoslavia (Serbta and Monte
negro) ta contmue automatlcally the membership of the former 
Socmhst Federal Repubhc of Yugoslavm m the Umted Natwns 
has not been generally accepted', 

1 Consulers that the Federal Repubhc of Yugoslavta (Serbta and 
Montenegro) cannat contmue automahcally the membershtp of the 
former Socmhst Federal Repubhc of Yugoslav1a m the Umted 
Natwns, and therefore recommends to the General Assembly that 11 
dectde that the Federal Repubhc of Yugoslavta (Serbia and Monte
negro) should apply for membershtp m the Umted Nations and that 
It shall not participate m the work of the General Assembly, 

2 Deczdes to constder the matter agam before the end of the 

12 
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mam part of the forty-seventh sesswn of the General Assembly " 
(Umted Natwns doc S/RESI777) 

29 On 22 September 1992 the General Assembly adopted resolutwn 
47/l, accordmg to whtch 

"The General·Assembly, 

Havmg rece1ved the recommendatwn of the Secunty Counctl of 
19 September 1992 that the Federal Repubhc of Yugoslavm (Serb1a 
and Montenegro) should apply for membersh1p m the Umted 
Nations and that tt shall not partlctpate m the work of the General 
Assembly, 

1 Cons1ders that the Federal Repubhc of Yugoslavm (Serbm and 
Montenegro) cannat contmue automattcally the membershtp of the 
former Soctahst Federal Repubhc of Yugoslavm m the Umted 
Natwns, and therefore dectdes that the Federal Repubhc of Yugo
slavm (Serbm and Montenegro) should apply for membershtp m the 
Umted Natwns and that tt shall not parttc1pate m the work of the 
General Assembly, 

2 Takes note of the mtenhon of the Secunty Counctl to cons1der 
the matter agam bef ore the end of the mam part of the forty-seventh 
sesswn of the General Assembly" (Umted Natwns doc A/RES/ 
47/1.) 

30 On 25 September 1992, the Permanent Representahves of Bosma 
and Herzegovma and Croatta addressed a letter to the Secretary-General, 
m whtch, w1th reference to Secunty Counctl resoluhon 777 (1992) and 
General Assembly resolution 47/1, they stated the1r understandmg as fol
lows "at th1s moment, there 1s no doubt that the Socmhst Federal Repub
hc of Yugoslavta ts not a member of the Umted Natwns any more At 
the same tlme, the Federal Repubhc of Yugoslav1a 1s clearly not yet a 
member " They concluded that "the flag flymg m front of the Umted 
Natwns and the name-plaque beanng the name 'Yugoslavta' do not rep
resent anythmg or anybody any more" and "kmdly request[ed] that [the 
Secretary-General] prov1de a legal explanatory statement concernmg the 
questions ratsed" (Umted Natwns doc A/47/474) 

31 In response, on 29 September 1992, the Under-Secretary-General 
and Legal Counsel of the Umted Natwns addressed a letter to the 
Permanent Representatives of Bosma and Herzegovma and Croatta, m 
wh1ch he stated that the "constdered v1ew of the Umted Nations Secre
tanat regardmg the practlcal consequences of the adoption by the 
General Assembly of resolutwn 47/1" was as follows. 

"Wrule the General Assembly has stated uneqmvocally that the 
Federal Repubhc of Yugoslavta (Serbta and Montenegro) cannat 
automattcally contmue the membershtp of the former Socmhst Fed-
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eral Repubhc ofYugoslavta in the Umted Natwns and that the Fed
eral Repubhc of Yugoslav1a (Serbta and Montenegro) should apply 
for membersh1p m the Umted Natwns, the only pract1cal conse
quence that the resolutiOn draws ts that the Federal Repubhc of 
Yugoslavta (Serbta and Montenegro) shall not partzczpate m the 
work of the General Assembly lt ts clear, therefore, that representa
tives of the Federal Repubhc of Yugoslavm (Serbta and Montene
gro) can no longer partzczpate m the work of the General Assembly, 
tts substdtary organs, nor conferences and meetmgs convened by tt 

On the other band, the resolutiOn netther termmates nor suspends 
Yugoslav1a's membershzp m the Orgamzatwn Consequently, the 
seat and nameplate remam as before, but m Assembly bodies repre
sentattves of the Federal Repubhc of Yugoslavta (Serbta and Mon
tenegro) cannat slt behmd the s1gn 'Yugoslav1a' Yugoslav mtssrons 
at Umted Nattons Headquarters and offices may contmue to func
tlon and may rece1ve and ctrculate documents At Headquarters, the 
Secretanat wtll contmue to fly the flag of the old Yugoslavm as tt 1s 
the last flag of Yugoslavta used by the Secretanat The resolutton 
does not take away the nght of Yugoslav1a to parttctpate m the 
work of organs ether than Assembly bodtes The admtsswn to the 
Umted Nations of a new Yugoslavra under Article 4 of the Charter 
w1ll termmate the situatiOn created by resolution 47/1 " (Umted 
Nations doc A/47/485, emphasts added m the ongmal) 

32 On 29 Apnl 1993, the General Assembly, upon the recommenda
tlon contamed m Secunty Councll resolution 821 (1993) (couched m 
terms s1mllar to those of Secunty Counctl resolution 777 (1992)), adopted 
resolution 47/229 m whrch 1t decrded that "the Federal Repubhc of 
Yugoslav1a (Serbta and Montenegro) [should] not partlctpate m the work 
of the Econom1c and Sacral Counc1l" 

* 
33 The Court recalls that between the adoptiOn of General Assembly 

resolutwn 47/1 of 22 September 1992 and the admtsswn of the FRY to 
the Umted Natwns on 1 November 2000, the legal posttlon of the FRY 
remamed complex, as shown by the followmg examples 

34 By a resolution of 20 December 1993 relatmg to the s1tuatwn m 
Bosma and Herzegovma, the General Assembly reaffirmed 1ts resolutiOn 
47/1 of 22 September 1992, and urged "Member States and the Secre
tanat m fulfilhng the spmt of that resolution to end the de facto workmg 
status of the Federal Repubhc of Yugoslavta (Serbta and Montenegro)" 
(Umted Nattons doc A/RES/48/88, para 19) 
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35 Dunng this penod, refernng to the terms of Secunty Council 
resolutwn 777 (1992) and General Assembly resolutwn 47/1, Bosma and 
Herzegovma, Croatla, Slovema and the former Yugoslav Repubhc of 
Macedoma consistently obJected to the FRY's clatm that lt contmued the 
State and the mternational legal and pohttcal personahty of the former 
SFR Y In particular, they disagreed that the FR Y was a Member of the 
Umted Natwns and a party to the multilateral treatles to wh1ch the 
former Yugoslavia was a party 

36 It was m this context that, followmg the suggestiOn made by the 
Representative of Bosma and Herzegovma at the 18th and 19th Meetmgs 
of States Parties to the Internatwnal Covenant on Ctvtl and Pohtical 
Rtghts, and a vote thereon, the FRY was excluded from parbcipatmg m 
the said meetmgs (Umted NatiOns doc CCPR/SP/SR 18, p 3, Umted 
Natwns doc. CCPR/SP/SR 19, p 8) However, m explanahon of his deci
sion to vote m favour of exclusiOn at the 18th meetmg held on 16 March 
1994, the representative of Belgmm, speakmg on behalf of the States 
members of the European Umon that were parties to the ConventiOn, 
and supported by the representatives of Austraha and Iceland, the latter 
on behalf of the Nordtc countnes, "said that the vote of the delegatiOns 
concerned was without preJUdice to thetr positiOn regardmg the status of 
the Federal Repubhc of Yugoslavta (Serbta and Montenegro) vzs-à-vcs 
the Covenant or the other mternatwnal obhgatwns of the former Soctal
ISt Federal Repubhc of Yugoslavia" Th ose delegatiOns "were of the vtew 
that the Federal Repubhc ofYugoslavia (Serbia and Montenegro) should 
abide by the obligations ansmg under the Covenant" (Umted NatiOns 
doc CCPR/SP/SR 18) 

37 In response to these protests, the FRY, claimmg that tt contmued 
the mternatwnal legal personahty of the former Yugoslavm, at ali 
times mamtamed the vtew that tts membership m the Umted Nattons 
and 1ts status as a State party to mternatwnal treatles were not affected 
by the adoption of Secunty Councii resolutwn 777 (1992) and General 
Assembly resolution 47/1 

38 Accordmg to the Enghsh text of the "Summary of Practtce of the 
Secretary-General as Deposttary of Multilateral Treatles", prepared by 
the Treaty SectiOn of the Office of Legal AffaiTS, whtch was pubhshed at 
the begmnmg of 1996, 

"89 A special difficulty arose upon the adoptiOn of resolutiOn 
4711 of 22 September 1992, by whtch the General Assembly con
sidered that the Federal Repubhc of Yugoslavia (Serbta and Mon
tenegro) could not contmue automatlcally the membership of 
the former Sociahst Federal Repubhc of Yugoslavta m the Umted 
Natwns and therefore decided that the Federal Repubhc of Yugo
slavm (Serbm and Montenegro) should apply for membershtp 
m the Umted NatiOns and that It should not partictpate m the work 
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of the General Assembly, the resolutiOn was mterpreted by the Secre
tanat to apply to substdrary organs of the General Assembly, as 
well as conferences and meetmgs convened by tt Consequently, the 
Federal Repubhc of Yugoslavra (Serbm and Montenegro), was not 
mvtted to partrctpate m conferences convened by the Assembly 
(e g, the World Conference on Human Rtghts). However, this 
was wrthout effect on the capactty of the Federal Repubhc of 
Yugoslavta (Serbta and Montenegro) to parbctpate m treattes, 
mcludmg those deposrted wtth the Secretary-General 

297 In the absence of provtstons which set specifie condttwns 
for successton or whtch otherw1se restnct successwn, the Secretary
General lS gmded by the participatiOn clauses of the treattes as well 
as by the general pnnciples govermng the participatiOn of States (see 
chap. V) The mdependence of the new successor State, which then 
exerctses Its sovereignty on Its terntory, ts of course without effect 
as concerns the treaty nghts and obhgattons of the predecessor State 
as concerns tts own (remammg) terntory Thus, after the separatton 
of parts of the terntory of the U mon of Soviet Soctahst Repubhcs 
(whtch became mdependent States), the Umon of Soviet Sociahst 
Repubhcs (as the Russian FederatiOn) contmued to extst as a pre
decessor State, and ail Its treaty nghts and obligations contmued m 
force m respect of Its terntory The same apphes to the Federal 
Repubhc of Yugoslav1a (Serbta and Montenegro), wh1ch remams as 
the predecessor State upon separat10n of parts of the terntory of the 
former Yugoslav1a General Assembly resolutiOn 47/1 of 22 Septem
ber 1992, to the effect that the Federal Repubbc ofYugoslavm could 
not automatically contmue the membership of the former Yugosla
via m the Umted Nattons (see para 89 above), was adopted wtthm 
the framework of the Umted NatiOns and the context of the Charter 
of the Umted Natwns, and not as an mdicabon that the Federal 
Repubhc of Yugoslavra was not to be constdered a predecessor 
State" (Umted Natwns doc. ST/LEG/8) 

39 Subsequently, the Secretanat pubhshed an errata to the Enghsh 
text of the satd "Summary of Practice" With regard to paragraph 89 of 
the Enghsh text, the last sentence was thus replaced by the followmg 

"However, thts ts wtthout effect on the capactty of the Federal 
Repubhc of Yugoslavta (Serbta and Montenegro) to partictpate 
m treatres depostted with the Secretary-General subject to any 
deCISion taken by a competent organ representmg the mtematronal 
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commumty of States as a whole or by a competent treaty organ 
with regard to a partlcular treaty or conventwn" (Umted Natwns 
doc ST/LEG/7/Rev 1) 

With regard to paragraph 297 of the Enghsh text of the Summary, 
m response to obJectwns raised by certam States (see Umted NatiOns 
docs A/50/910-S/1996/231, A/51/95-S/1996/251, A/50/928-S/1996/263, 
A/50/930-S/1996/260), the Secretanat deleted ali reference to the FRY 
and changed the text to read as follows 

"In the absence of provisions whtch set spectfic conditions for suc
cessiOn or whtch otherwtse restnct successton, the Secretary-General 
IS gmded by the participatiOn clauses of the treattes as weli as by the 
general prmctples governmg the partlctpatwn of States (see chap V) 
The mdependence of the new successor State, whtch then exerctses 
tts soveretgnty on tts terntory, ts without effect on the treaty nghts 

, and obhgattons of the predecessor State m tts own (remammg) ter
·ntory Thus, after the separation of parts of the terntory of the 
Umon of Soviet Soctahst Repubhcs (which became mdependent 
States), the Russmn Federation contmued ali treaty nghts and 
obhgatwns of the predecessor State" (Umted Natwns doc 
ST/LEG/7/Rev 1 ) 

The changes set out m the above-mentwned errata, mcludmg those 
relatmg to paragraphs 89 and 297, were directly mcorporated mto the 
French text of the Summary pubhshed m 1997 

40 The General Framework Agreement for Peace m Bosma and 
Herzegovma was mitialled m Dayton, Ohw, on 21 November 1995 and 
stgned by the Parties m Pans on 14 December 1995 By the terms of thts 
Agreement, the FRY and Bosma and Herzegovma agreed to "recogmze 
each other as sovereign mdependent States wtthm thetr mternatwnal bor
ders" and to "comply fully wtth the provisions concernmg human nghts 
set forth m Chapter One of the Agreement at Annex 6" Thts Annex, 
entitled "Agreement on Human Rights" had appended to tt a hst of trea
tles, mcludmg the Genocide ConventiOn (Umted Nattons doc A/50/790-
S/1995/999) 

41 The FR Y depostted a declaration recogmzmg the compulsory JUns
dictlon of the Internatwnal Court of Justice, dated 25 Apnll999, wtth the 
Secretary-General On 30 Apnl 1999 the Secretary-General tssued a 
Deposttary Notification mformmg Member States that the "above action 
was effected on 26 Apn11999" (C N 311 1999 TREATIES-1) 

42 On 27 May 1999, the Permanent Representatives of Bosma and 
Herzegovma, Croatm, Slovema and the former Yugoslav Repubhc of 
Macedoma sent a letter to the Secretary-General, questtomng the vahdity 
of the depostt of the declaratiOn recogmzmg the compulsory JUnsdtctwn 
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of the Intematwnal Court of Justice by the FRY (Umted Nations 
doc A/53/992) 

43 On 3 June 1999, the Permanent Representatives of Bosma and 
Herzegovma, Croatla, Slovema and the former Yugoslav Repubhc of 
Macedoma addressed a letter to the Prestdent of the Secunty Counctl, 
statmg 

"We wtsh that thts letter be understood as our permanent obJeC
tion to the groundless assertwn of the Federal Repubhc of Yugo
slavm (Serbm and Montenegro), whtch has also been repudtated by 
the mternahonal commumty, that tt represents the contmmty of our 
common predecessor, and thereby contmues to enJOY Its status m 
mternattonal orgamzatwns and treaties" (Umted Nattons doc. 
S/1999/639 ) 

44 In the Umted NatiOns publication of 2002 ent1tled "Multilateral 
treattes deposJted wJth the Secretary-General, Status as at 31 December 
2001 ", the situa tt on dunng the penod after the adoptwn of Secunty 
Counctl resolutwn 777 (1992) of 19 September 1992 ts charactenzed as 
follows 

"General Assembly resolutwn 47/1 dtd not spectfically address the 
questiOn of the status of e1ther the former Yugoslavta or of Yugo
slavJa wtth regard to multtlateral treatles that were depos1ted wlth 
the Secretary-General The Legal Counsel took the v1ew m this 
regard that the Secretary-General was not m a positiOn, as deposJ
tary, etther to reJect orto d1sregard the clatm of Yugoslavta that 1t 
contmued the legal personahty of the former Yugoslavm, absent any 
dectswn to the contrary eJther by a competent organ of the Umted 
Natwns duectmg htm m the exerctse of hts deposttary functwns, or 
by a competent treaty organ created by a treaty, or by the contract
mg States to a treaty duectmg him m the exercise of h1s depositary 
functions w1th regard to that parttcular treaty, or by a competent 
organ representative of the mternatwnal commumty of States as a 
whole on the general tssue of contmuity and dtscontmmty of state
hood to whtch the cla1m of Yugoslavta gave nse 

Consistent w1th the clatm of Yugoslavm to contmue the mter
natwnal legal personahty of the former Yugoslavm, the Secretary
General, as deposttary, contmued to hst treaty actwns that had been 
performed by the former Yugoslavm m status hsts m the present pub
hcatwn, usmg for that purpose the short-form name 'Yugoslavta', 
whtch was used at that tJme to refer to the former Yugoslavta 
Between 27 Apnl 1992 and 1 November 2000, Yugoslavta under
took numerous treaty actions wtth respect to treattes depostted wtth 
the Secretary-General Consistent wtth the clatm of Yugoslavm to 
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contmue the mternabonal legal personahty of the former Yugosla
vm, these treaty actwns were also hsted m status hsts agamst the 
name 'Yugoslav1a'. Accordmgly, the Secretary-General, as deposi
tary, d1d not make any d1fferentiatwn m the present pubhcatwn 
between treaty actwns that were performed by the former Yugosla
vm and those that were performed by Yugoslavm, bath categones of 
treaty actions bemg hsted agamst the name 'Yugoslavm'" (Umted 
Natwns doc ST/LEG/SER E/20 ) 

* 
45 The Court constders that to the above account of the FR Y's spe

cial sttuatwn that extsted between September 1992 and November 2000, 
should be added certam detatls concermng the Umted NatiOns member
ship dues and rates of assessment set for the FRY dunng that same 
penod In General Assembly resolution 43/223 of 21 December 1988 
("Scale of assessments for the apporhonment of the expenses of the 
Umted Natwns"), the rate of assessment for the SFRY for 1989, 1990 
and 1991 was fixed at 0 46 percent The rate of assessment for the SFRY 
for 1992, 1993 and 1994 as estabhshed m 1991 was to be 0 42 percent 
(General Assembly resolution 46/221 of 20 December 1991) 

46 On 23 December 1992, the General Assembly, on the recommenda
twn of the Ftfth Commtttee, dectded to adopt the recommendatwns of the 
Commtttee on Contnbutwns w1th respect to the rates of assessment of 
Member States contamed m paragraphs 51 to 64 of the report of the Com
mtttee on Contnbutwns (Umted Natwns doc A/47/11) Paragraph 63 
of thiS report sttpulated that the rates of assessment for Bosma and 
Herzegovma, Croatta and Slovema for 1993 and 1994 should be 0 04, 
0 13 and 0 09 percent respecttvely lt was further stated that "for 1992, 
these States shou1d pay seven twelfths of these rates, and thetr actual 
assessment should be deducted from that of Yugoslavta for that year" 
(para 64 of the Report) By resolutwn 48/223 of 23 December 1993, the 
General Assembly determmed that the rate of assessment of the former 
Yugoslav Repubhc of Macedoma, admttted to membersh1p m the Umted 
Nattons m 1993, should be 0 02 per cent and that Its 1993 assessment 
should be deducted from that of the FRY. The General Assembly also 
dectded that the rate of assessment of the former Yugoslav Repubhc of 
Macedoma should be deducted from that of the FRY for 1994 

47 As a consequence of the above-mentwned declSlons regardmg the 
rate of assessment for Bosma and Herzegovma, Croatla, Slovema and the 
former Yugoslav Repubhc of Macedoma, the rate of assessments for the 
contnbutwn of the FRY to the regular budget of the Umted Nattons for 
the years 1995, 1996 and 1997 was determmed to be 0 Il, 0 1025 and 0 10 
percent respecttvely (General Assembly resolutwn 49/19 Bof 23 Decem
ber 1994) By General Assembly resolution 52115 A, the rate of assess-
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ment of the FRY for the years 1998, 1999 and 2000 was determmed to be 
0 060, 0 034 and 0 026 per cent respecbvely 

48 On 23 December 2000, the General Assembly by lts resolutiOn 
55/SE dectded that "the rate of assessment for the Federal Republtc of 
Yugoslavta, admttted to membership of the Umted Nattons on l Novem
ber 2000, should be 0 026 per cent for the year 2000" The resolutiOn 
spectfied that thts assessment should be taken mto account as "miscella
neous mcome m accordance with regula tt on 5 2 ( c) of the Fmanctal 
RegulatiOns and Rules of the Umted NatiOns", deahng with the "contn-
butwns of new Member States" 

* 
49 Followmg natwnal electiOns on 24 September 2000, Mr Kostu

ntca was elected Prestdent of the FRY On 27 October 2000, Prestdent 
Kostumca sent a letter to the Secretary-General requestmg admtsswn of 
the FRY to membershtp m the Umted Natwns, m the followmg terms 

"In the wake of fundamental democratie changes that took place 
m the Federal Repubhc of Yugoslav1a, m the capac1ty of President, 
I have the honour to request the admisswn of the Federal Repubhc 
of Yugoslavta to membership m the Umted Nattons m hght of the 
ImplementatiOn of Secunty Counctl resolutiOn 777 (1992)" (Umted 
Nations doc N55/528-S/2000/1043 ) 

50 On 31 October 2000, the Secunty Council (pursuant to the recom
mendattons made m the Report of the Comm1ttee on the Admtsswn of 
New Members concermng the apphcatwn of the FR Y for admtsston m 
the Umted Natwns), "recommend[ed] to the General Assembly that the 
Federal Repubhc ofYugoslav1a be admttted to membersh1p m the Umted 
Natwns" (Umted NattOns doc S/RES/1326) On 1 November 2000, the 
General Assembly adopted resolution 55/12, whtch reads as follows 

"The General Assembly, 

Havmg recezved the recommendatwn of the Secunty Counctl of 
31 October 2000 that the Federal Repubhc of Yugoslavta should be 
admltted to membershtp m the Umted Natwns, 

Havmg conszdered the apphcatwn for membershtp of the Federal 
Repubhc of Yugoslavm, 

Decedes to admit the Federal Repubhc of Yugoslavta to member-
shtp m the Umted NattOns " 

The admtssion of the FRY to membership of the Umted Nattons on 
1 November 2000 put an end to Yugoslavia's suc generes position wtthm 
the Umted NattOns The President of the General Assembly, on behalf of 
the Assembly, "welcomed the Federal Repubhc ofYugoslavJa as a Mem-
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ber of the Umted Nattons" Other speakers emphastzed the fact that the 
FRY was entenng the Umted Nattons famtly on equal terms wtth the 
other Repubhcs of the former SFR Y The representative of France who 
bad mtroduced the draft resolutiOn stated m parttcular that "a hmtus of 
etght years [was] about to end" (see Umted Natwns doc A/55/PV 48, 
pp 26-34) 

51 On 8 December 2000, the Under-Secretary-General, the Legal 
Counsel, sent a letter to the Mtmster for Foretgn Affatrs of the FRY, 
readmg m pertment parts 

"Followmg [the admtsswn of the Federal Repubhc of Yugoslavta 
to the Umted Nations on 1 November 2000], a revtew was under
taken of the multilateral treattes depostted wtth the Secretary
General, m relation to many of whtch the former Soctahst Federal 
Repubhc of Yugoslavta (the SFRY) and the Federal Repubhc of 
Yugoslavta (FRY) had undertaken a range of treaty actwns 

lt 1s the Legal Counsel's v1ew that the Federal Repubhc of Yugo
slavm should now undertake treaty actiOns, as appropnate, m rela
tion to the treatles concerned, tf 1ts mtentwn ts to assume the rele
vant legal nghts and obhgatwns as a successor State" (Letter by the 
Legal Counsel of the Umted NatiOns (Apphcatwn of Yugoslavta, 
Ann 27)) 

52 At the begmnmg of March 2001, a notificatiOn of accessiOn to the 
Genoctde ConventiOn by the FR Y was depostted wtth the Secretary
General of the Umted NatiOns The notificatiOn of accesswn by Yugo
slavm was dated 6 March 2001 and read as follows 

"WHEREAS the Federal Repubhc of Yugoslavm had declared 
on Apnl 27, 1992, that 'the Federal Repubhc of Yugoslavta, con
tmumg the State, mternattonallegal and pohtJcal personahty of the 
Soctahst Federal Repubhc of Yugoslavm, shall stnctly abtde by ali 
the commttments that the Socmhst Federal Repubhc of Yugoslavta 
assumed mternatwnally', 

WHEREAS thts contentwn of contmmty also mcluded the assump
tion that the Federal Repubhc of Yugoslavta contmued the member
shtp m the Umted NatiOns of the Socmhst Federal Repubhc of 
Yugoslavm, 

WHEREAS the contentiOn and assumptton of contmmty was event
ually not accepted by the Umted Nations nor was tt accepted by 
other successor States of the Soctahst Federal Repubhc of Yugosla
vta, and thus tt produced no effects, 

FuRTHERMORE, thts s1tuatton became finally clanfied on Novem-
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ber 1, 2000, when the Federal Repubhc of Yugos1avm was accepted 
as a new member State of the Umted Nations, 

Now tt has been estabhshed that the Federal Repubhc of Yugo
slavta has not succeeded on Apnl 27, 1992, or on any later date, to 
treaty membershtp, nghts and obhgattons of the Socmhst Federal 
Repubhc of Yugoslavm m the Convention on the PreventiOn and 
Pumshment of the Cnme of Genoctde on the assumpt10n of con
tmued membershtp m the Umted NatiOns and contmued state, 
mternatwnal legal and pohttcal personahty of the Soctahst Federal 
Repubhc of Yugoslavta, 

THEREFORE, 1 am submittmg on behalf of the Government of the 
Federal Repubhc of Yugoslavm this notificatiOn of accessiOn to the 
Convention on the PreventiOn and Pumshment of the Cnme of 
Genocide, m pursuance of Arttcle XI of the said ConventiOn and 
with the followmg reservation on Article IX of the satd Convention 
'The Federal Repubhc of Yugoslavm does not constder Itself bound 
by Article IX of the ConventiOn on the PreventiOn and Pumshment 
of the Cnme of Genocide and, therefore, before any dispute to 
which the Federal Repubhc of Yugoslavm IS a party may be vahdly 
submitted to the JUrtsdictwn of the International Court of Justice 
under this Article, the specifie and exphctt consent of the FR Y ts 
reqmred m each case '" 

On 15 March 2001, the Secretary-General, actmg m his capacity as 
depositary, Issued a Depositary NotificatiOn (C N 164 2001 TREA TIES-
1 ), mdicatmg that the accessiOn of the FR Y to the 1948 ConventiOn on 
the Prevention and Pumshment of the Cnme of Genocide "was effected 
on 12 March 2001" and that the Convention would "enter mto force for 
the FRY on 10 June 2001" 

53 The Government of Croatm, on 18 May 2001, and the Presidency 
of Bosma and Herzegovma, on 27 December 2001, objected to the 
deposit of the mstrument of accessiOn by the FRY, on the basis that as 
one of the successor States to the former SFRY, It was already bound 
by the Genocide ConventiOn The two States also objected to the FRY's 
reservation In this regard Croatia stated that It was "mcompatib1e with 
the object and purpose of the Convention" whereas Bosma and Herzego
vma stated that It was made severa! years after 27 Apn1 1992, "the day 
on which the FRY became bound to the Genocide Convention m Its 
entirety" On 2 Apnl 2002, the Government of Sweden mformed the Sec
retary-General that It considered the FR Y to be one of the successor 
States to the SFRY "and, as such, a Party to the Convention from the 
date of entermg mto force of the ConventiOn for the Soctahst Federal 
Repubhc of Yugoslavm" Therefore, the Government of Sweden consid
ered the FRY's reservation "as havmg been made too late and thus null 
and v01d" (Multilateral Treaties deposited with the Secretary-General at 
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http //untreaty un org) To date there has been no further reactton from 
States parties to the Genoctde ConventiOn 

* 
54 The Court also constders that, m order to complete the contextual 

background, tt ts necessary to recall the proceedmgs leadmg up to the 
dehvery of the Judgment of Il July 1996, as weil as the passages m that 
Judgment relevant to the present proceedmgs 

55 On 20 March 1993, the Govemment of Bosma and Herzegovma 
filed m the Regtstry of the Court an Apphcatwn mstttutmg proceedmgs 
agamst the FR Y m respect of a dtspute concermng alleged vtolattons of 
the Convention on the PreventiOn and Pumshment of the Cnme of 
Genoctde The Apphcatwn mvoked Article IX of the Genoctde Conven
tiOn as the hasts of the JUnsdtctton of the Court 

56 On 20 March 1993, tmmedtately after the fihng of tts Apphcatwn, 
Bosma and Herzegovma submttted a request for the mdtcatton of provt
swnal measures under Article 41 of the Statute On 1 Apnl 1993, Yugo
slavta submttted wntten observations on Bosma and Herzegovma's 
request for proviSional measures m whtch tt, m tum, recommended the 
Court to order the apphcatwn of provtstonal measures to Bosma and 
Herzegovma 

57 By an Order dated 8 Apnl 1993, the Court mdtcated certam pro
vtstonal measures wtth a vtew to the protectiOn of nghts un der the Geno
ctde ConventiOn In thts Order the Court, referrmg to Secunty Counctl 
resolution 777 (1992), General Assembly resolutiOn 47/l and the Legal 
Counsel's letter of 29 September 1992, stated mter alta the followmg 

"18 Whereas, whde the solution adopted ts not free from legal 
dtfficulttes, the question whether or not Yugoslavta ts a Member of 
the Umted Nattons and as such a party to the Statu te of the Court ts 
one whtch the Court does not need to determme defimttvely at the 
present stage of the proceedmgs, 

19 Whereas Article 35 of the Statute, after provtdmg that the 
Court shall be open to the parties to the Statute, contmues 

'2 The condtttons under whtch the Court shall be open to 
other States shall, subject to the spectal provtstons contamed m 
treattes m force, be latd down by the Secunty Counctl, but m no 
case shall such condtttons place the parties m a post tt on of mequal
tty before the Court', 

whereas the Court therefore constders that proceedmgs may vahdly 
be mstttuted by a State agamst a State whtch ts a party to such a 
spectal provisiOn m a treaty m force, but ts not party to the Statute, 
and mdependently of the condtttons latd down by the Secunty 
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Councd m 1ts resolutiOn 9 of 1946 (cf S S 'Wtmbledon', 1923, 
PC 1 J, Senes A, No 1, p 6), whereas a comprom1ssory clause m 
a multilateral conventiOn, such as Article IX of the Genocide Con
vention rebed on by Bosma-Herzegovma m the present case, could, 
m the v1ew of the Court, be regarded pnma fac1e as a spectal pro
VISIOn contamed ma treaty m force, whereas accordmgly tf Bosma
Herzegovma and Yugoslav1a are both parttes to the Genocide Con
ventiOn, disputes to wh1ch Article IX apphes are m any event pnma 
fac1e w1thm the JunsdictiOn ratwne personae of the Court " (Applt
catwn of the Conventwn on the Preventwn and Pumshment of the 
Cnme of Genoctde ( Bosma and Herzegovma v Yugoslavta), ProVl
swnal Measures, Order of 8 Apn/1993, 1 C J Reports 1993, p 14) 

The Court further referred to the fact that "both Parties to the case 
correspond[ed] to parts of the terntory of the former Soctahst Federal 
Repubhc of Yugoslav1a" (! C J Reports 1993, p 15, para 21), wh1ch 
s1gned the Genocide Convention and depos1ted 1ts mstrument of ratifica
tion w1thout reservatiOn The Court also referred to the DeclaratiOn of 
27 Apnl 1992 adopted on behalf of the Federal Repubhc of Yugoslavta 
at the hme of 1ts proclamation as weil asto the official Note of the same 
date from the Permanent Mission of Yugoslavta to the Umted Nations, 
addressed to the Secretary-General, and to the Notice of SuccessiOn 
transm1tted by Bosma and Herzegovma on 29 December 1992 to the 
Secretary-General of the Umted NatiOns, the deposltary of the Geno
Cide ConventiOn The Court then concluded as follows 

"Whereas Article IX of the Genocide ConventiOn, to wh1ch both 
Bosma-Herzegovma and Yugoslavta are parties, thus appears to the 
Court to afford a bas1s on wh1ch the JUnsdichon of the Court m1ght 
be founded to the extent that the subJect-matter of the dispute 
relates to 'the mterpretatwn, applicatiOn or fulfilment' of the Con
ventiOn, mcludmg disputes 'relatmg to the responsibihty of a State 
for genocide or for any of the other acts enumerated m article III' of 
the ConventiOn" (1 C J Reports 1993, p 16, para 26) 

58 On 27 July 1993, Bosma and Herzegovma subm1tted a new request 
for the mdicatiOn ofprovlSlonal measures On 10 August 1993, Yugosla
via also submltted a request for the mdicatiOn of provlSlonal measures, 
and, on 10 and 23 August 1993, 1t filed wntten observatiOns on Bosma 
and Herzegovma's new request 

59 By an Order dated 13 September 1993, the Court reaffirmed the 
measures md1cated m 1ts Order of 8 Apnl 1993 and declared that those 
measures should be Immediately and effectlvely 1mplemented In that 
Order of 13 September 1993 the Court confirmed that It bad pnma fac1e 
JUnsdichon m the case on the bas1s of Article IX of the Genocide Con
ventiOn (Appltcatwn of the Conventwn on the Preventwn and Pumshment 
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of the Cnme of Genoctde ( Bosma and Herzegovma v Yugoslavta), Pro
vtswnal Measures, Order of 13 September 1993, 1 C J Reports 1993, 
p 338, para 25, p 342, para 36) 

60 On 15 Apnl 1994 Bosma and Herzegovma filed Its Memonal 
Withm the time-hmit fixed for the fihng of the Counter-Memonal, the 
FRY, referrmg to Article 79, paragraph 1, of the Rules of Court, ratsed 
prehmmary objectiOns concernmg, respectively, the admissibility of the 
ApplicatiOn and the junsdictwn of the Court to entertam the case 

61 The Court rendered Its Judgment on the prelimmary objectiOns 
rmsed by the FR Y on Il July 1996 In the reasonmg of the Judgment, the 
Court came to the conclusiOn that both Parties were bound by the Con
ventiOn when the Application was filed 

62 With regard to the FRY, the Court stated the followmg 

"The proceedmgs mstltuted before the Court are between two 
States whose terntones are located withm the former Socmlist Fed
eral Republic of Yugoslavm That Republic signed the Genocide 
Convention on Il December 1948 and deposited Its mstrument of 
ratification, Without reservation, on 29 August 1950 At the time of 
the proclamatiOn of the Federal Republic ofYugoslavia, on 27 Apnl 
1992, a formai declaration was adopted on Its behalf to the effect 
th at 

'The Federal Republic of Yugoslavm, contmumg the State, 
mternatwnal legal and political personality of the Socialist Fed
eral Republic ofYugoslavta, shall stnctly abide by ali the commit
ments that the Socialist Federal Republic of Yugoslavia assumed 
mternationally ' 

This mtention thus expressed by Yugoslavta to remam bound by 
the mternabonal treabes to which the former Yugoslavia was party 
was confirmed m an officml Note of 27 Apnl 1992 from the Perma
nent MissiOn of Yugos1avta to the Umted Nattons, addressed to the 
Secretary-General The Court observes, furthermore, that It has not 
been contested that Yugoslavm was party to the Genocide Conven
tion Thus, Yugoslavta was bound by the provlSlons of the Conven
tion on the date of the filing of the Application m the present case, 
namely, on 20 March 1993" (Appltcatwn of the Conventwn on the 
Preventwn and Pumshment of the Cnme of Genoctde ( Bosma and 
Herzegovma v Yugoslavw), Prehmmary Objectwns, Judgment, 
1 C J Reports 1996 (II), p 610, para 17) 

With regard to Bosma and Herzegovma, the Court, refernng to the 
Notice of SuccessiOn of 29 December 1992 and the Secretary-General's 
Depositary Notification of 18 March 1993, noted that Bosma and Herze
govina became a Member of the Umted NatiOns on 22 May 1992 and 
from that date, by virtue of Article XI of the Genocide Convention, 
"Bosma and Herzegovma could thus become a party to the ConventiOn" 
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(/ C J Reports 1996 (II), p 611, para 19) The Court further observed 
th at 

"Bosma and Herzegovma could become a party to the Conven
tion through the mechamsm of State successiOn Moreover, the Sec
retary-General of the Umted Nations constdered that thts bad been 
the case, and the Court took note of thts m tts Order of 8 Apnl 1993 
(Appilcatwn of the Conventwn on the Preventwn and Pumshment of 
the Cnme of Genoctde, ProvlSlonal Measures, I C J Reports 1993, 
p 16, para 25)" (I C J Reports 1996 (II), p 611, para 20) 

Refernng to tts Advtsory Optmon of 28 May 1951 concernmg Reserva
twns to the Conventwn on the Preventwn and Pumshment of the Cnme of 
Genoctde, the Court hkewtse noted that 

"'The object and purpose of the Genoctde ConventiOn tm ply that 
tt was the mtention of the General Assembly and of the States whtch 
adopted tt that as many States as posstble should partictpate The 
complete exclusiOn from the ConventiOn of one or more States 
would not only restnct the scope of tts apphcatwn, but would 
detract from the authonty of the moral and humamtanan pnnctples 
whtch are tts hasts ' (I C J Reports 1951, p 24 )" (/ C J Reports 
1996 (II), p 612, para 22 ) 

The Court concluded as follows 

"Whether Bosma and Herzegovma automatically became party to 
the Genoctde ConventiOn on the date of tts accessiOn to mdepen
dence on 6 March 1992, or whether tt became a party as a result -
retroactive or not - of tts Notice of SuccessiOn of 29 December 
1992, at ali events tt was a party to tt on the date of the fihng of tts 
Apphcat10n on 20 March 1993" (I C J Reports 1996 (II), p 612, 
para 23) 

63 In the operative part of tts Judgment the Court, havmg rejected the 
prehmmary objectiOns ratsed by the FRY, found that "on the hasts of 
Article IX of the Convention on the Prevention and Pumshment of the 
Cnme of Genoctde, tt has junsdtctton to adjudtcate upon the dtspute" 
and that "the Apphcatwn filed by the Repubhc of Bosma and Herze
govma on 20 March 1993 ts admtsstble" 

* 
64 Followmg the 1996 Judgment on the prehmmary objectiOns, the 

FRY filed a Counter-Memonal on 22 July 1997, m whtch tt submttted 
counter-clatms By an Order dated 17 December 1997, the Court found 
that those counter-clatms came wtthm the junsdtctwn of the Court and 
as such were admtsstble Bosma and Herzegovma and Yugoslavta filed 
thetr Reply and Rejomder on 23 Apnl 1998 and 22 February 1999 
respecttvely By a letter dated 20 Apnl 2001 and recetved m the Regtstry 
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on 23 Apnl 2001, the Agent of the FRY mformed the Court that his 
Government mtended to withdraw Its counter-claims No obJeCtiOn 
havmg been rmsed by Bosma and Herzegovma m this regard, the 
President of the Court, by his Order of 10 September 2001, placed on the 
record the withdrawal by the FR Y of the counter-claims submltted 
by It m Its Counter-Memonal On 4 May 2001, the FRY submitted to 
the Court a document entitled "Imtiative to the Court to reconsider ex 
officw JUnsdiction over Yugoslavm" 

* * 
65 The Court will now examme whether the FRY rehes on facts 

which fall Withm the terms of Article 61 of the Statute 
66 As recalled above (see paragraph 19), the FRY clmms that the 

facts which existed at the time of the 1996 Judgment and upon the dis
covery of which Its request for revlSlon of that Judgment IS based "are 
that the FR Y was not a party to the Statu te, and that It did not remam 
bound by the Genocide Convention contmumg the personahty of the 
former Yugoslavia" lt argues that these "facts" were "revealed" by Its 
admiSSion to the Umted NatiOns on 1 November 2000 and by the Legal 
Counsel's letter of 8 December 2000 

67 The Court would begm by observmg that, under the terms of Ar
ticle 61, paragraph 1, of the Statu te, an application for revision of a Judg
ment may be made only when It IS "based upon the discovery" of sorne 
fact which, "when the Judgment was given", was unknown These are the 
charactenstics which the "new" fact referred to m paragraph 2 of that 
Article must possess Thus both paragraphs refer to a fact existmg at the 
time when the Judgment was given and discovered subsequently A fact 
which occurs severa! years after a Judgment bas been g1ven IS not a "new" 
fact w1thm the meanmg of Article 61, th1s remams the case urespectlve of 
the legal consequences that such a fact may have 

68 In the present case, the admiSSIOn of the FRY to the Umted 
Nations occurred on 1 November 2000, weil after the 1996 Judgment 
The Court concludes accordmgly, that that admiSSion cannot be regarded 
as a new fact w1thm the meanmg of Article 61 capable of foundmg a 
request for rev1s10n of that Judgment 

69 In the final versiOn of 1ts argument, the FRY daims that 1ts adm!s
swn to the Umted Natwns and the Legal Counsel's letter of 8 December 
2000 Slmply "revealed" two facts which bad ex1sted m 1996 but bad been 
unknown at the time that 1t was not then a party to the Statute of the 
Court and that 1t was not bound by the Genocide ConventiOn 

In advancmg th1s argument, the FR Y does not rely on facts that 
ex1sted m 1996 In reahty, It bases 1ts Apphcatwn for revlSlon on the legal 
consequences wh1ch 1t seeks to draw from facts subsequent to the Judg
ment wh1ch It 1s askmg to have rev1sed Those consequences, even sup-
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posmg them to be estabhshed, cannot be regarded as facts wtthm the 
meanmg of Article 61 The FR Y's argument cannot accordmgly be upheld 

70 Furthermore the Court notes that the admtsswn of the FR Y to 
membershtp of the Umted NatiOns took place more than four years after 
the Judgment whtch tt ts seekmg to have revtsed At the time when that 
Judgment was gtven, the sttuatwn obtammg was that created by General 
Assembly resolution 4711 In thts regard the Court observes that the dtf
ficulhes whtch arose regardmg the FRY's status between the adoption of 
that resolutiOn and tts admtsston to the Umted NatiOns on 1 November 
2000 resulted from the fact that, although the FRY's clatm to contmue 
the mternatwnal legal personahty of the Former Yugoslavta was not 
"generally accepted" (see paragraph 28 above), the prectse consequences 
of thts sttuatwn were determmed on a case-by-case hasts (for example, 
non-parttctpahon m the work of the General Assembly and ECOSOC 
and m the meetmgs of States parties to the InternatiOnal Covenant on 
CIVll and Pohtical Rtghts, etc ) 

Resolution 47/1 dtd not mter alta affect the FRY's nght to appear 
before the Court or to be a party to a dtspute before the Court under the 
conditions latd down by the Statute Nor dtd tt affect the posttton of the 
FRY m relatiOn to the Genoctde Convention To "termmate the sttua
tlon created by resolutiOn 47/1", the FRY had to submtt a request for 
admtsswn to the Umted Nattons as had been done by the other Repub
hcs composmg the SFR Y Ali these elements were known to the Court 
and to the FRY at the hme when the Judgment was gtven Nevertheless, 
what remamed unknown m July 1996 was tf and when the FRY would 
apply for membershtp m the Umted Nattons and tf and when that appli
cation would be accepted, thus termmatmg the situation created by Gen
eral Assembly resolution 47/1 

71 The Court wtshes to emphastze that General Assembly resolutiOn 
55/12 of 1 November 2000 cannot have changed retroactively the su1 
genens posttton whtch the FRY found ttself m vts-à-vts the Umted 
NatiOns over the penod 1992 to 2000, or tts posthon m relation to the 
Statute of the Court and the Genoctde ConventiOn Furthermore, the 
letter of the Legal Counsel of the Umted Nattons dated 8 December 
2000, cannot have affected the FR Y's post ti on m relation to treahes 

The Court also observes that, m any event, the satd letter dtd not con
tam an mvttatwn to the FR Y to accede to the relevant conventiOns, but 
rather to "undertake treaty actions, as appropnate, as a successor 
State" 

72 lt follows from the foregomg that tt has not been estabhshed that 
the request of the FR Y ts based upon the dtscovery of "sorne fact" whtch 
was "when the JUdgment was giVen, unknown to the Court and also to 
the party clatmmg revlSlon" The Court therefore concludes that one of 
the conditions for the admtsstbthty of an apphcation for reviSIOn pre
scnbed by paragraph 1 of Article 61 of the Statu te has not been satisfied 
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73 Article 61 of the Statute lays down further reqmrements wh1ch an 
application for revJSJon of a Judgment must satisfy m order to be admis
Sible However, the Court recalls that "once It IS established that the 
request for revision fa1ls to meet one of the conditiOns for admissibility, 
the Court 1s not reqmred to go further and mvestigate whether the other 
conditiOns are fulfilled" (Appbcatwn for Rev1swn and Interpretatwn of 
the Judgment of24 February 1982 m the Case concernmg the Contmental 
Shelf (TumsiaiLJbyan Arab Jamahmya) (Tumsw v Llbyan Arab Jama
hmya), Judgment, 1 C J Reports 1985, p 207, para 29) In the present 
case, the Court has concluded that no facts w1thm the meanmg of 
Article 61 of the Statute have been d1scovered smce 1996 The Court 
therefore does not need to address the Issue of whether the other reqmre
ments of Article 61 of the Statu te for the admJssJbJlity of the FR Y's Appli
cation have been satisfied 

74 The FRY's ApplicatiOn for revJSJon must accordmgly be reJected 

7 5 For the se reas ons, 

THE CouRT, 

By ten votes to three, 

* * * 

Fmds that the ApplicatiOn subm1tted by the Federal Repubhc of 
Yugoslav1a for revJSJon, under Article 61 of the Statute of the Court, of 
the Judgment giVen by the Court on 11 July 1996, IS madmJSsJb1e 

IN FAVOUR Prestdent Gmllaume, Vzce-Preszdent Shi, Judges RanJeva, Herc
zegh, Koroma, Parra-Aranguren, Al-Khasawneh, Buergenthal, Elaraby, 
Judge ad hoc Mah10u, 

AGAINST Judges Vereshchetm, Rezek, Judge ad hoc Dimitnjevié 

Done m French and m Enghsh, the French text bemg authontative, at 
the Peace Palace, The Hague, this th1rd day of February, two thousand 
and three, m three copies, one of wh1ch will be placed m the archives of 
the Court and the others transmitted to the Government of the Federal 
Republic ofYugoslavJa and the Government ofBosma and Herzegovma, 
respectively 

( S1gned) Gilbert GUILLAUME, 
President 

( S1gned) Philippe COUVREUR, 

Reg1strar 

Judge KoROMA appends a separate opm10n to the Judgment of the 
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Court, Judge VERESHCHETIN appends a dtssentmg opm10n to the Judg
ment of the Court, Judge REZEK appends a declaratiOn to the Judgment 
of the Court, Judge ad hoc DIMITRIJEVIC appends a dtssentmg optmon to 
the Judgment of the Court, Judge ad hoc MAHIOU appends a separate 
optmon to the Judgment of the Court 

(Inrttalled) GG 

( Inrtza/led) Ph C 
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