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DISSENTING OPINION OF JUDGE VERESHCHETIN 

The assumptwn of Yugoslavra's membersh1p m the Umted Natwns was a 
necessary prerequiSitefor the Court'sfindmg on ltS]UriSdlctwn (paras 1-8)­
The d1scovery of the wrongfulness of an assumptwn can const1tute a ground for 
rev1swn (paras 9-12) - The facts of Yugoslavra's non-membersh1p m the 
Umted Natwns and non-part1c1patwn m the Genoc1de Conventwn were unknown 
to Yugoslavra and the Court at the relevant lime (paras 13-21) - Yugoslavra 
has not acted negligent/y {paras 22-27)- Concluswns (para 28) 

1 THE ASSUMPTION OF YUGOSLAVIA'S MEMBERSHIP IN THE UNITED 
NATIONS AS A NECESSARY PREREQUISITE FOR THE COURT'S FINDING ON ITs 

JURISDICTION 

The Court has express1y stated m tts 1996 Judgment that "tts on1y 
JUnsdictton to entertam the case ts on the hasts of Article IX of the Geno­
ctde Convention" (Apphcatwn of the Conventwn on the Preventwn and 
Pumshment of the Cnme of Genoc1de ( Bosma and Herzegovma v Yugo­
slavra), Prehmmary Objectwns, Judgment, 1 C J Reports 1996 (Il), 
p 621, para 41) The Court has a1so found that tt "ts unab1e to upho1d 
any of the addtttonal bases of JUnsdtctwn mvoked by the Apphcant " 
(zbzd) 

What ts strong1y dtsputed by the Parties m the current proceedmgs 
re1atmg to the admtsstbthty of the revtswn of the above Judgment - ts 
whether or not the assumptwn ofYugos1avta's membershtp of the Umted 
Natwns at the ttme of the 1996 Judgment was necessary, and therefore 
"of such a nature as to be a dectstve factor" (wtthm the meanmg of 
Article 61, paragraph 1, of the Statute), for the Court to have reached 
the conclusiOn on tts JUnsdtctwn Yugos1avta contends that the tssue 
of Yugos1avta's status m the Umted Natwns was of fundamental 
Importance for the reasomng of the Court relatmg to the admtsstbthty 
of the revlSlon, smce 
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"the Judgment of 11 July 1996 was sole/y, and could sole/y [be] 
based on the assumptwn that the FR Y was a Member of the Umted 
NatiOns, a party to the Court's Statute and also bound by Article IX 
of the Genoctde Convention as bemg tdenttcal wtth the former 
Yugoslavta - an assumpbon that has, however, ex post facto, 
proved to be erroneous and whtch thus has giVen nse to [the] Apph­
cahon for RevlSlon" (CR 2002/42, p 42, para 4 42 (Zimmermann)) 
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Conversely, Bosma and Herzegovma mamtams that 

"Yugoslavm's status m relatwn to the Umted Nations 1s totally 
trrelevant when 1t cornes to constdenng the Application for revision 
and cannot be 'of such a nature as to be a decisive factor' m the 
reasonmg of the Court, which m 1996 did not venture onto 
that ground" (CR 2002/41, pp. 42-43, para 34 (Pellet)) 

Thus, the Parties are m complete d1sagreement as to whether or not the 
Court could have arnved at the same findmg on the hasts of the same 
ratw decedendz had tt known, as an estabhshed fact, that Yugoslavta was 
not a Member of the Umted NatiOns at the hme the Judgment on JUns­
dtctwn was giVen Evtdently, the answer to thts questwn IS bound to 
clanfy the role of the "dtscovery" of a new fact alleged by Yugoslavia. 
Therefore, 1 am of the vtew that thts questwn, duectly related to the first 
condition for the admtss1billty of reviswn set out m Article 61 of the 
Statute, should have been the startmg pomt of the Court's reasonmg 
in the present Judgment 

2 The Genoctde Conventwn, on whtch the Court has chosen to solely 
base 1ts JUnsdtctlon, both ratwne personae and ratwne matenae, speclfi­
cally provtdes that 1t 1s open only to Members of the Umted Natwns and 
to non-member States that have rece1ved an mv1tatwn from the General 
Assembly of the Umted Natwns (Article XI of the Conventwn) Evl­
dently, this essentlal precondltton for partlctpatwn m the ConventiOn 
had to be met by both Parties to the case to provide the Court wtth JUflS­
dtctwn on the bas1s of the Convention However, m v1ew of the cucum­
stances of the case and of the arguments advanced by the Parties, the 
Court, at the prevwus stages of tts proceedmgs, wht!e dealmg spectfically 
wtth the tssue of Bosma and Herzegovma's membership m the Umted 
Nations, dtd not undertake a s1milar exammatwn of and shd over the 
subject of Yugoslavm's standmg m the l}mted Natwns. 

3 Thts IS evtdenced by the followmg statements m the Orders on pro­
Vlswnal measures and m the Judgment on prehmmary obJections ren­
dered m the penod 1993-1996 Deahng wlth the question of pnma facte 
junsd1cbon m 1993, the Court satd that "whereas thts consideration 
embraces Junsdtctlon both ratwne personae and ratzone matenae 
masmuch as almost ail States are today parties to the Statute of the 
Court, tt IS m general only the latter which reqmres to be constdered" 
( Apphcatwn of the Conventwn on the Preventzon and Pumshment of the 
Cnme of Genoczde ( Bosma and Herzegovma v. Yugoslawa), Provzswnal 
Measures, Order of 8 Aprzl 1993, 1 C J Reports 1993, p 12, para 14) 
Thts statement demonstrates that, from the very first step, the Court pro­
ceeded from the prima facie assumptwn that bath States parties to the 
case, Bosma and Herzegovma and Yugoslav1a, were Members of the 
Umted Natwns and, accordmgly, parties to the Statute of the Court 

However, w1th apparent unease as to the pnma fac1e Junsdlctton 
ratlone personae with regard to Yugoslavm, the Court, while observmg 
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that the solution adopted by the Umted Nattons Secretanat concernmg 
the status of Yugoslavta m the Umted NatiOns "ts not free from legal 
dtfficulttes", reserved for the future a defimttve findmg on Yugoslavta's 
membershtp m the Umted Nattons It spectfically stated that "the ques­
tion whether or not Yugoslavm ts a Member of the Umted Nattons and 
as such a party to the Statute of the Court ts one whtch the Court does 
not need to determme defimttvely at the present stage of the proceedmgs" 
(Appltcatwn of the Conventwn on the Preventwn and Pumshment of the 
Crzme of Genoc1de ( Bosma and Herzegovma v Yugoslavw), Prov1swna/ 
Measures, Order of 8 Aprz/ 1993, 1 C J Reports 1993, p 14, para 18) 

Then, refernng to Article 35, paragraph 2, of the Statute, the Court 
concludes that "if Bosma-Herzegovma and Yugoslavta are bath parttes 
to the Genoctde ConventiOn, dtsputes to whtch Arttcle IX apphes are m 
any event pnma facte wtthm the JUnsdtctiOn ratwne personae of the 
Court" (1b1d , p 14, para 19, emphasts added) The use of the ward "tf' 
m thts phrase ts stgmficant It could not but reflect the tdea that tt had yet 
to be seen whether bath States were mdeed parttes to the Genoctde Con­
vention and therefore the ConventiOn could be constdered as "a treaty m 
force" for each of them, as requtred by Article 35, paragraph 2, of the 
Statute In turn, tt necessttated the resolution of the tssue of Yugoslavta's 
membershtp of the Umted Nattons Thts necesstty was not taken away by 
the statement that the proceedmgs before the Court under Arttcle 35, 
paragraph 2, "may vahdly be mstttuted mdependently of the condt­
ttons latd dawn by the Secunty Counctl m 1ts resolution 9 of 1946" 
(1b1d) 

4 The question of Yugoslavm's membershtp m the Umted NatiOns, 
whtch the Court dectded not "to determme defimttvely" m tts Orders on 
provtstonal measures, had to be dectded "defimttvely" m the Judgment of 
1996 on prehmmary obJeCtiOns when the question of the Court's JUnsdtc­
tiOn was to be determmed, m pnnctple, conclustvely Nonetheless, the 
Court agam opted not to clanfy expressly the knotty legal questiOn of 
Yugoslavta's membershtp m the Umted Nattons and mstead sattsfied 
ttself wtth etting the declaratiOn of a general nature made by Yugoslavta 
on 27 Apnl 1992 to the effect that 
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"The Federal Repubhc of Yugoslavm, contmumg the State, mter­
nattonallegal and pohttcal personahty of the Soctahst Federal Repub­
hc ofYugoslavta, shaH stnctly abtde by ali the commttments that the 
Soctahst Federal Repubhc of Yugoslavta assumed mternattonally" 
(Appltcatwn of the Conventwn on the Preventwn and Pumshment of 
the Crzme of Genoc1de ( Bosma and Herzegovma v Yugoslavw), 
Preltmmary Objectwns, Judgment, 1 C J Reports 1996 (Il), p 610, 
para 17) 
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The Court, after takmg note that "tt bas not been contested that Yugosla­
vta was party to the Genoctde Conventton", dectded "[t]hus, Yugoslavta 
was bound by the provtstons of the Convention on the date of the fihng 
of the Apphcatwn m the present case, namely, on 20 March 1993" (Appb­
catwn of the Conventwn on the Preventwn and Pumshment of the Cnme 
of Genoczde ( Bosma and Herzegovma v Yugoslavza), Prebmmary Objec­
twns, Judgment, 1 C J Reports 1996 {Il), p 610, para 17) 

5 Although the Court dtd not proffer any legal reasomng, tt ts evtdent 
that the above conclusiOn, read agamst the background of the former 
hesttations of the Court as to Yugoslavta's status m the Umted Natwns, 
carnes the necessary tmphcatwn that the Court at that time assumed as a 
fact contmued membershtp of Yugoslavta m the Umted Nattons Other­
wtse, tt ts mconcetvable how the Court, even m the absence of challenge, 
could recogmze the contmumg parttctpatwn of Yugoslavta m the Con­
vention whtle the essential precondttion of such partlctpatton bad ceased 
to extst 

6 lt may be argued that smce the Court exphcltly dtd not take any 
posttlon on Yugoslavta's membershtp m the Umted Nattons, tt could 
have proceeded on the theory that once a Member of the Umted NattOns 
(m our case, the former Yugoslavta) bas become a party to the Genoctde 
Conventton, the essenttal precondttlon of Umted NattOns membershtp ts 
met once and for all, trrespecttve of the future standmg of the State m the 
Umted Nattons Whatever may be the ments of thts theory, evtdently tt 
apphes only to the sttuatwn where the State remams tdenttcal and retams 
the legal personahty of tts predecessor The apphcabthty of thts theory to 
the sttuatton of Yugoslavta ts behed by the non-recogmtton of tts clatm to 
contmue the personahty of the former Yugoslavta and, furthermore, by 
the treatment by the Court m the same case of the sttuatwn of Bosma 
and Herzegovma's parbctpatton m the Convention 

7 Indeed, tt wtll be recalled that m 1996, deahng wtth the questiOn of 
Bosma and Herzegovma's parbctpatwn m the Genoctde Conventwn, 
whtch at that ttme was contested by Yugoslavta, the Court constdered 
that the fact of the admtsston of Bosma and Herzegovma to the Umted 
Nattons played a declSlve role m tts becommg a party to the Convention 
Whtle dechnmg Yugoslavta's contention relatmg to the alleged extstence 
of sorne other condttlons for the parttctpatwn m the Convention, the 
Court satd m the 1996 Judgment 

"Arttcle XI of the Genoctde Convention opens tt to 'any Member 
of the Umted Nattons', from the tlme of zts admzsszon to the Orgam­
zatwn, Bosma and Herzegovma could thus become a party to the 
Convention" (lbzd, p 611, para 19, emphasts added) 

For thts reason, the Court found tt unnecessary and dechned to constder 
other arguments m favour of the parttctpatton m the Convention of Bos­
ma and Herzegovma advanced by the latter, mcludmg the argument 
relatmg to the successiOn to treattes generally and the argument of "auto-
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matie successwn", allegedly applicable m the case of certam types of 
mternatwnal treatles or conventwns (Appllcatzon of the Conventzon on 
the Preventzon and Pumshment of the Cnme of Genoctde ( Bosma and 
Herzegovma v Yugoslavta), Prellmmary Objectzons, Judgment, 1 C J 
Reports 1996 (II), p 612, para 23) 

8 If we now apply the same standard to Yugoslavm, we can only con­
elude that the assumptwn that Yugoslav1a was a Member of the Umted 
Natwns was asme qua non condition for the Court's determmatwn on 
the JUnsdictlon ratzone personae, and therefore It was a "deciSive factor" 
withm the meanmg of Article 61 of the Statute 

2 CAN THE DISCOVERY OF THE WRONGFULNESS OF AN ASSOMPTION 

CONSTITUTE A ÜROUND FOR REVISION? 

9 Havmg demonstrated that the Judgment of the Court on Its JUriS­
dictwn ratzone personae over Yugoslavm was prem1sed on the assumed 
membership of Yugoslavm m the Umted Natwns, 1t 1s yet to be seen 
whether Umted Natwns membership status may fall withm the legal 
notwn of "fact" and, If so, whether an assumptlon of such a fact later 
proved to be mcorrect can serve as a ground for revlSlon of a Judgment, 
provided ali other reqmrements of Article 61 of the Statute are met 

10 The questiOn whether or not a State IS a Member of the Umted 
Natwns would appear to be a question of fact accordmg to a who le senes 
of defimtlons of the term "fact" gtven m authontatlve law dictwnanes 
and texts Thus, applymg the defimtlon of "fact" gtven by Black's Law 
Dzctzonary, 1t would fall under "somethmg that actually exists" or under 
"circumstance, as distmgmshed from Its legal effect, consequence, or 
mterpretatwn" (Black's Law Dzctzonary, 7th ed, p 610) Accordmg to 
Wigmore on Evidence, "fact IS any act or condttzon of thmgs, assumed for 
(the moment) as happenmg or existmg" (c1ted m Black's Law Dzctzonary, 
7th ed, p 610, emphasis added) De Smith et al define "a findmg of 
fact as an assertion that a phenomenon exists, has ex1sted or will exist, 
mdependently of any assertwn as to Its legal effect" (de Smith, Woolf 
& Jowell, Judtctal Revzew of Admmzstratzve Actzon, 5th ed , p 277, 
para 5-079) If we turn to the ordmary meanmg of the word "fact", the 
Conczse Oxford Dtctzonary defines It as "1 Thmg certamly known to 
have occurred or be true " (The Conctse Oxford Dzctzonary of Current 
Engllsh, 6th ed , p 370 ) From the quoted defimtwns, It follows It 
would be a natural mterpretatwn of the meanmg of the term "fact" 
that It mcludes a State's status m an orgamzatwn Likewise, facts would 
be statehood, bemg a party to a treaty, etc It may be pertment to note 
that the Russmn text of Article 61 of the Statute uses the word "circum­
stances" m place of the word "fact" used m the Enghsh text 
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11 As was shown above, the Court d1d not concem ttself spectfically 
wtth the establishment of the fact of Yugoslavta's membershtp m the 
Umted NattOns and explicttly dtd not take any pos1tton on the clatm of 
Yugoslavta m thts respect However, tmplicttly tt could not avmd the 
assumptton of Yugoslavta bemg a Member of the Umted Nattons Thts 
assumptton, whtch was of cructaltmportance for the establishment of the 
Court's JUnsdtctwn m the case, later proved to be mcorrect Therefore, 
the question anses whether an mcorrect assumptton of the factual sttua­
tlon, m mtematwnal proceedmgs, can lead to the revtston of a Judgment 

12 A pertment example ofmtematwnalJunsprudence where an mcor­
rect or erroneous assumptwn of the personal status of the clatmant led 
to the revtston of the dectston ts Schreck's case (Moore, 2 Internatwnal 
Arbztratwns, p 1357) often referred to by wnters The umptre, Str 
Edward Thomton, reversed bts earlier dectston when he dtscovered he 
had based tt on an mcorrect assumptton about the nattonality of the 
cla1mant under Mextcan law The clatmant Schreck needed to be an 
Amencan ctttzen m order to obtam relief The umptre had wrongly 
assumed that, because the clatmant was born m Mextco he must have 
had Mextcan natwnality, and therefore refused relief He later dtscovered 
the fact that under Mextcan law thts was not the case and mdeed the 
clatmant dtd not have Mextcan nattonality at ali That fact extsted at the 
ttme of the dectston but was not known to the umptre untll afterwards 
Consequently, upon tts dtscovery, he revtsed bts dectswn and found for 
the clatmant 

Certamly, m natwnalJunsprudence one may find many other examples 
of the revtston of dectstons based on the dtscovery of wrong assumpttons, 
mcludmg the assumpttons of the legal status of natural persons and legal 
entltles (ctbzenshtp, mantal status, domtctle, etc) 

3 WERE THE FACTS OF YUGOSLAVIA'S NON-MEMBERSHIP IN THE UNITED 

NATIONS AND NON-PARTICIPATION IN THE GENOCIDE CONVENTION 

UNKNOWN TO YUGOSLAVIA AND THE COURT AT THE RELEVANT TIME? 

13 1 now propose to tum to the questwns whether Yugoslavta has 
shown that tts non-membershtp of the Umted Nations was unknown to 
Yugoslavta when the Judgment was delivered and, tf so, was tt due to tts 
negligence 1 wou1d thmk that throughout the whole proceedmgs both 
Yugoslavta and the Court were equally aware of the uncertamty and 
ambtgmty prevatling outstde the Court as to the status of Yugoslavta 
m the Umted Nations AH the mformatlon pertammg to thts tssue was 
readtly avatlable to the Court and was not arttfictally wtthheld by Yugo­
slavta What they could not know, due to the polittcal vtctssttudes of the 
tlme, was the final outcome of thts uncertamty and ambtgutty In the 
unclear sttuatton of Yugoslavta's standmg m the Umted Natwns, both 
the Court and Yugoslavta, obvwusly for dtfferent reasons, opted to pro-

41 



45 APPLICATION FOR REVISION (DISS OP VERESHCHETIN) 

ceed on the assumpt10n that Yugoslavta had not ceased to be a 
Member of the Umted Nattons after the dtssolut!On of the former Yugo­
slavta 

14 The legal htstory of the problem shows that the obJective ground 
for such an assumptton dtd extst Indeed, the sttuatton of Yugoslavta's 
membershtp m the Umted NatiOns at ali stages of the mctdental proceed­
mgs m 1993-1996, and later unttll November 2000 when Yugoslavta was 
formally admttted to the Umted Nattons as a new Member, was, to say 
the least, ambtguous or, to repeat the words of the Court, "not free from 
legal dtfficulttes" The organs of the Umted Nattons, solely competent to 
dectde thts matter, on the one band stated that Yugoslavta's clatm to con­
tmue automattcally the membershtp of the former Yugoslavta "has not 
generally been accepted" and dectded that the new Yugoslavta "should 
apply for membershtp m the Umted Nattons and that tt shall not parttct­
pate m the work of the General Assembly" (Secunty Counctl resolu­
tiOn 777 (1992) of 19 September 1992 and General Assembly resolu­
tiOn 47/1 of 22 September 1992) On the other band, the "constdered 
vtew" of the Umted Nattons Secretanat regardmg the practtcal conse­
quences of these dects10ns was, among other thmgs, that Yugoslavta's 
membershzp m the Orgamzat10n was "netther termmated nor suspended", 
that Yugoslav mtsstons at Umted Nattons Headquarters and offices may 
contmue to functton, recetve and cuculate documents, etc (Umted 
Nattons doc A/47/485 (1992)) Yugoslavta contmued to pay membershtp 
dues, whtch were duly accepted 

15 Evtdently, the assumptton of the Court on Yugoslavta's standmg 
m the Umted Nattons was at 1east partly based on the "constdered vtew" 
of the Umted Nattons Secretanat as weil as on the offictal hstmgs of the 
Umted Nattons m whtch "Yugoslavta" (wtthout explanat10ns whether 
the designation referred to the Federal Repubhc of Yugoslavta) was 
mcluded unttl 2000 as an ongmal Member of the Umted Nattons smce 
24 October 1945 and as a party to the Genoctde Convention smce 
29 August 1950 For tts part, Yugoslavta could find m the above "con­
stdered vtew" and m offictal hstmgs of the Deposttory a kmd of partial 
recogmt10n of tts contentton of contmutty of membershtp m the Umted 
Nattons and of the contmumg parttctpation m the treattes to whtch the 
former Yugoslavta was a party lt had no compelhng reasons to tmme­
dtately apply for membershtp m the Umted Nattons whtle bemg told that 
tts current membershtp was "netther termmated nor suspended" 

16 As to the other Party m these proceedmgs, Bosma and Herze-

42 



46 APPLICATION FOR REVISION (DISS OP VERESHCHETIN) 

govma, 1ts positiOn wtth regard to these matters was ambivalent and 
mconststent In the proceedmgs before the Court tt dtd not contest the 
status of Yugoslavta as a Member of the Umted Nations and as a party 
to the Genoctde ConventiOn In 1ts Apphcat10n filed wtth the Court on 
20 March 1993, tt stated, mter alza, that "[a]s Members of the Umted 
Nattons Orgamzatwn, the Repubhc of Bosma and Herzegovma and 
Yugoslavta (Serbta and Montenegro) are parties to the Statute " At 
the same time, outstde the Court, Bosma and Herzegovma constantly 
refuted Yugoslavta's clatm to the contmuation of the membershtp of the 
former Yugoslavia Thus, the representative of Bosma and Herzegovma 
stated m the Umted Natwns General Assembly 

"Serbta and Montenegro are not legally entttled to succeed to the 
position of the former Soctahst Federal Repubhc of Yugoslavta 
Thts IS applicable to thts body [Umted Nations General Assembly] 
as weil as to other related and stmllar mternatwnal orgamzatwns" 
(Umted Natwns doc N47/PV 7 (1992)) 

17 The mconststency of Bosma and Herzegovma's post tl on also mam­
fested 1tself m that 1t recogmzed the status of Yugoslavta as a party to the 
Genoctde Conventwn, but at the same time 1mt1ated the excluswn of 
Yugoslavta from participation m the meetmgs of States parties to other 
Important human nghts treaties, hke the International Covenant on Civil 
and Pohtical Rtghts and the Umted Nations International ConventiOn 
on the Ehmmat10n of Ali Forms of Racial Dtscnmmatwn (see, for 
mstance, the proposai of the representative of Bosma and Herzegovma at 
the meetmg of the States parties to the InternatiOnal Covenant on Clvtl 
and Pohbcal Rtghts held on 16 March 1994- Annex 17 of Yugoslavta's 
Application) 

The arguments underpmnmg th1s position whtch finally resulted m the 
excluswn ofYugoslavta from the above meetmgs bolled down to the con­
tention that smce Yugoslavta had not notified the Secretary-General, spe­
ctfically, of 1ts succession to the above human nghts treabes as one of the 
successor States of the former SFRY, 1t could not be constdered as one of 
the parties to the satd treaties It 1s not easy to see why a spectal notifica­
tion of successwn was constdered necessary m respect of the above two 
maJor human nghts treattes, but not m relatwn to the Genocide Conven­
tion Why was the Yugoslav mtentwn to observe "ali the mternational 
commttments of the SFR Y" taken as a suffictent ground for 1ts contmued 
partictpatwn m the Genoctde ConventiOn but at the same ttme not suf­
fictent for 1ts participatiOn m other human nghts treaties? 

18 It should be added that the "Summary of Practice of the Secretary-
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General as Depos1tory of Multilateral Treatles" pubhshed by the Treaty 
SectiOn of the Umted NatiOns Office of Legal AffairS, m relatiOn to the 
practlce of hstmg Yugoslavia as a party to multilateral treatles, had been 
mconsistent and changed accordmg to the pohtical pressures of the tlme 
It did not shed much hght on the status of Yugoslavia (A thorough 
account of the divergent views among the member States and the Legal 
Office of the Umted NatiOns Secretanat IS given m the book by K Buh­
ler, State Successwn and Membershzp m lnternatwnal Orgamzatwns 
Legal Theones versus Polztzcal Pragmatzsm, pp 192-271 ) 

19 The questiOn of Yugoslav1a's membershtp m the Umted Nations 
arase agam more recently (m 1999) m connect10n wtth Yugoslav requests 
for the mdicatwn of provistonal measures m the cases concernmg Lega/­
zty of Use of Force In stx of those cases, the defendant States (Belgmm, 
Canada, the Netherlands, Portugal, Spam and the Umted Kmgdom) 
contended that Yugoslavta could not be regarded as a Member of the 
Umted Nattons or as a party to the Statute of the Court because It had 
not "duly acceded to the Orgamzatwn" (see, for example, paragraph 31 
of the Order of 2 June 1999 m the case concernmg Legabty of Use of 
Force (Yugos/avza v Be/gzum), Provzswnal Measures, Order of 2 June 
1999, 1 C J Reports 1999 (1), p 135, para 31) 

However, hke m the case of the 1996 Judgment, the Court avmded the 
dtrect answer to the thorny question of Yugoslav~a's membershtp m the 
Umted Natwns and sattsfied Itself wtth the observation that tt "need not 
consider this question for the purpose of decidmg whether or not It can 
mdtcate provistOnal measures " (zbzd, p 136, para 33) Thts ttme It 
was done m cucumstances where Yugoslavta's standmg m the Umted 
Nattons was dtrectly challenged by stx respondent States In dtsagreemg 
with the Court's reasonmg m thts respect, Judge KootJmans stressed m 
his separate opm10n that he came "to the concluston that there are strong 
reasons for doubt asto whether the Federal Repubhc of Yugoslav1a 1s a 
full-ftedged, fully quahfied Member of the Umted NattOns " (Legabty 
of Use of Force ( Yugos/avza v Belgzum), Provzswnal Measures, Order of 
2 June 1999, 1 C J Reports 1999 (1), p 179, para 25) 

20 On 8 December 1999 nme States submttted m the Umted NattOns a 
draft resolutiOn of the General Assembly, proposmg that the Assembly 
should declare that 1t 
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" [ c jonszders that, as a consequence of 1ts d1ssolutwn, the former 
Soctahst Federal Repubhc of Yugoslavta ceased to extst as a legal 
personahty and that none of tts five equa1 successor States can be 
priVlleged to contmue lts membership m the Umted NattOns" (Umted 
Natwns doc N54/L 62 (1999)) 
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Ultimately, the consideration of thts draft resolutiOn was postponed 
mdefimtely by the General Assembly Thts reaction of the Assembly 
could have been seen by Yugoslavta as another "miXed" pohtical stgnal 

21 Accordmgly, the facts of Yugoslavta's non-membershtp of the 
Umted Nations could not have been known to the Court and Yugoslavta 
at the time of the Judgment 

4 HAs YuaosLAVIA AcrEn NEGLIGENTLY? 

22 From the foregomg, tt can be seen that the ctrcumstances sur­
roundmg Yugoslavta's standmg m the Umted Natwns were such that not 
only Yugoslavta but, as was shown above, the Court ttself appeared to 
proceed from the assumption that Yugoslavta retamed tts membershtp m 
the Umted NatiOns 

23 A number of elements charactenstic of the dtssolutwn of the 
former Yugoslavta suggest that the new Yugoslavta could plaustbly 
expect that, m the long run, tts contentiOn to contmue the statehood of 
the former Yugoslavta would be generally accepted lt was the only 
remammg part of the former Yugoslavta that dtd not Issue a declaration 
ofmdependence, but on the contrary, proclatmed contmmty and kept the 
name "Yugoslavta" The plaustbthty of the development m thts dtrectwn 
was not demed even by Bosma and Herzegovma, whtch stated m tts 
Wntten ObservatiOns on the Application for revtston by Yugoslavta 
the followmg 

"The fact of the matter ts that Yugoslavta kept to a position, 
which may even have been defendable If the other new States emer­
gmg from the former Yugoslavta would- sooner or later- have 
been wtlhng to accept tt In other words the Yugoslavta pos1t10n 
could have turned out to be the mternatwnally accepted one " 
(Wntten ObservatiOns of Bosma and Herzegovma of 3 December 
2001, Part II, p 21, para 2 23) 

However, with Its expectatwns to be recogmzed as the contmuator of 
the former Yugoslavta steadtly vamshmg and after the change of tts 
pohtical régtme, Yugoslavta took the dectston to apply for membershtp m 
the Umted Nations as a new State 

24 In the cham of events that led to the "discovery" of the new fact 
that at the relevant time Yugoslavta was not a Member of the Umted 
Nations, the tmttaltmpulse was certamly gtven by Yugoslavta's applica­
tiOn for Umted Natwns membershtp, and evtdently the timmg of this mi­
tiaiimpulse depended on Yugoslavta From thts It does not follow, how­
ever, that m the pohtical situation prevathng m the early 1990s, one could 
be certam that Yugoslavia would have been admttted to the Umted 
Nattons bad tt apphed at that time, or that one could have known even 
after Yugoslavta's apphcatwn of 27 October 2000, that the competent 
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Umted Natwns organs would admit 1t as a new Member and hst 1ts mem­
bership as of the date of admiSSIOn In this sense, contrary to what 1s 
1mphed m the Judgment (see the second subparagraph of paragraph 70 of 
the Judgment) the d1scovery of the new fact d1d not depend on the posi­
tion of Yugoslavm and was not the result of 1ts negligence 

25 Yugoslavm cannot be blamed for 1ts long-lastmg attempts to assert 
1ts status as the contmuator of the former Yugoslavm, for a State cannot 
be faulted for trymg to pursue 1ts natiOnal mterests (however 1t perce1ves 
them) unless m domg so 1t vwlates the rules and pnnc1ples of mtema­
twnal law 1 am m agreement w1th the v1ew that 

"no standard of dù1gence could Impose the duty on a party to seek 
clanfication by takmg out of the two possible options exactly the 
one wh1ch 1s agamst 1ts v1ews and convictions The FRY was not 
negligent If 1t d1d not seek a resolution of the dllemma m the duec­
tion opposite to 1ts persuasiOns " (CR 2002/42, p 24, para 2 27 
(Varady)) 

26 From the legal pomt of v1ew 1t cannot be demed that the fact of 
Yugoslavm's non-membersh1p m the Umted NatiOns at the tlme of the 
1996 Judgment could not have been established bef ore the decision of the 
General Assembly on 1 November 2000, by wh1ch deciSion Yugoslavm 
was admitted as a new Member of the Umted Nations This deciSIOn was 
taken pursuant to the recommendahon of the Committee on the Admis­
siOn of New Members and the recommendabon of the Secunty Councll 
L1ke ali other States wh1ch bad formed the past Soc1ahst Federal Repub­
lic of Yugoslav1a, the new Yugoslavm IS now listed m the official docu­
ments of the Umted NatiOns as a Member from the tlme of1ts admission, 
and not from the bme when the former Yugoslavm became a Member of 
the Umted NatiOns 

27 On the other band, the assumpbon ofYugoslavm's membersh1p m 
the Umted NatiOns at the bme of the Court's Judgment on 1ts JUnsdic­
tion cannot be sustamed after 1 November 2000 Res1dual elements of 
the membersh1p of the former Yugoslavm, not demed to the new Yugo­
slavm after 1992, cannot frustrate this conclusiOn Otherw1se, we have to 
presume that the rules of elementary log~c and common sense are not 
applicable to this case, and a State that already was a Member of an 
orgamzabon and whose membersh1p bad nelther ceased nor was sus­
pended at a certam t1me, can agam be adm1tted to the same orgamzatwn 
as a new Member, but w1th a different m1bal date of 1ts membersh1p 
However, this 1s exactly what flows from the Judgment's holdmg that "It 
bas not been established that the request of the FR Y 1s based upon the 
d1scovery of 'sorne fact' wh1ch was 'when the Judgment was g!Ven, 
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unknown to the Court and also to the party cla1mmg revision'" (para 72 
of the Judgment) 

5 CONCLUSION 

28 The foregomg bnngs me to the conclusiOn that the Court, m 1996, 
based 1ts JUnsd!ctlon on the assumpt10n that Yugoslavm was at that tlme 
a Member of the Umted NatiOns Subsequent events, descnbed above, 
have clearly demonstrated that the assumptlon made by the Court was 
wrong The fact IS, Yugoslav1a was not a Member of the Umted Nations 
m 1996 Th1s fact constitutes "the new fact" for the purposes of Article 61 
of the Statute 

The request for revlSlon of the Court's Judgment on 1ts JUnsdiction 
satisfies ali the conditions contemplated by Article 61 of the Statute 1t 
1s based on the "discovery" of a fact "of such a nature as to be a decisive 
factor", the fact bad been "unknown" to the Court and to the Party 
cla1mmg revlSlon when the Judgment was g!Ven, Ignorance of the fact 
was not "due to negligence", the Application for revlSlon was made 
withm the hme prescnbed For these reasons, m my opm10n, the Appli­
cation of Yugoslavm 1s admiSSible and the Judgment of the Court of 
11 July 1966 should have been laid open for revlSlon 

Such a procedural decision would not have preJudged the ultlmate 
result of the revision A fortwrz, 1t could not have been seen as a con­
donmg of the behav10ur of e1ther side m the bloody confhct on the 
terntory of the former Yugoslav1a 

( Szgned) Vladlen S VERESHCHETIN 
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