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PRELIMINARY OBJECTIONS OF THE 

GOVERNMENT OF COLOMBIA 





INTRODUCTION 

I. ProteduraI History 

1. On 6 December 2001 the Republic of Nicaragua lodged with 
the Registry of the International Court of Justice an 
Application by which it instituted proceedings before the 
Court against the Republic of Colombia regarding a "dispute 
[that] consists of a group of related legal issues subsisting 
between the Republic of Nicaragua and the Republic of 
Colombia concerning title to territory and maritime 
delimitation"'. 

2. In particular Nicaragua asked the Court to adjudge and 
declare: 

"First, that the Republic of Nicaragua has 
sovereignty over the isIands of Providencia, San 
Andr6s and Santa Catalina and aII the 
apptrrrenant isIar~ds and cays, and also over the 
Roncador, Senma, Serranilla and Quitasrrefic 
cays (insofar as they are capabIe of 
appropriation); 

Second, in the light of the determinations 
concerning title requested above, the Court is 
asked further to determine the course of the 
single maritime boundary between the areas of 
continental shelf and exclusive economic zone 
appertaining respectively to Nicaragua and 
Colombia, in accordance with equitable 
principles and relevant circumstances 
recognized by general inten-rationaI law as 
applicable to such a delimitation of a single 
maritime boundary," 

AppI~cafton of~iicaa@ta, para. I .  



3. In its Order of 26 February 2002 the Court fixed 28 April 
2003 as the time limit for the filing of Nicaragua's Memorial, 
Nicaragua duly filed its Memorial on that date. In its 
Memorial Nicaragua substantially reaffimred its original 
request to the Court, althoz~gh adding certain refinements. 
The case presented by Nicaragua remains, however, 
essentially one which conems sovereignty over the islands, 
cays and islets of the Archipelago of §an And* and 
Plvvidencia ("the Archipelago of San hdrks"), and the 
maritime boundary mning between those territories and 
Nicaragua's mainland and insular featsrres in the western part 
of the Caribbean Sea. 

4. As to jurisdiction, in its Application Nicaragua asserts that, 
"in accordance with the provisions of Article 36, paragraph 
1, of the Statute, jurisdiction exists by virtue of Article 
XXXI of the Pact of ~0~0th"~ and that "in accordance with 
the provisions of Article 36, paragraph 2, of the Statute, 
jurisdiction dso exists by virtue of the operation of the 
Declaration of the Applicant State: dated 24 September 
1929 and the Declaration of Colombia dated 30 Ocroher 
1 9 3 ~ ' ~ .  In its Memorial Nicaragua in effect simply repeats 
this assertion, without further e1abowtion3. 

5. Not a single word is said by Nicaragua in its Memoria1 on 
the reIationshig between these TWO alleged titles of 
jurisdiction -even though- as will be shown in Chapter 111 
below, the Court has dealt at length with rhis issue in the 
Armed Acjium case4. Nor does Nicaragua's Memorial refer 
to the fnct that Colombia had withdrawn its Declaration 
prior to the filing of Nicaragua's Application. 

Applicatim of hlicarapn, para, 1, 
' hfemorial qfNkarngtn, para. 3, pp. 1-2. 
' Border olad Tra~rsborder Amzed Actions (Nfcarapa v H o d u r n ) ,  Jiirisdiction and 
Admissibility. J e n r +  I. C. J. Repor~s 1983. 



"' .:- . , 

n. Colombia's PreIiminary Objections 

6. In accordance wirh the provisions of Article 79, paragraph 
1, of the Rules of Court, as amended with effect from 1 
February 2001, Colombia has the honour to submit the 
present Preliminary Objections. Colombia's Preliminary 
Objections relate to the jurisdiction of the Court and to other 
matters a decision on which is sought before any further 
proceedings on the merits. Those Preliminary Objections 
address the two titles of jurisdiction invoked by Nicaragua. 
Those Preliminary Objections will be set out in full in 
Chapters II and TIT of this Pleading. 

111. CoIombia's Position: An Overview 

In its Application, Nicaragua slates that the case it seeks to 
bring before the Court concerns fa) the issue of sovereignfy 
over certain islands and cays fuming the ArchipeIago of San 
Andrgs in the Caribbean Sea, and fiif, in the light of the 
Court's determination of that issue, the course of the 
maritime boundary between the areas of confinenta1 shelf 
and exclusive economic zone appertaining respectively to 
Nicaragua and ~ o l o m b i a  

8. Both those matters were definitively settled by a treaty 
concluded between Colombia and Nicaragua more than 70 
years ago following a dispute between the two States which 
had arisen with regard to the Mosquito Coast and the 
Archipelago of San Andrds, including the Islas Mangles 
(Corn Islands). Thus, by instituting these proceedings 
Nicaragua is seeking to reopen a matter which has long 
since been settled. 



A. THE HISTORICAL BACKGROUND IN OUTLINE 

9. Colombia and Nicaragua became independent Stzrtes 
following the break up of the Spanish coIoniaI Empire in 
the Americas in the early years of the nineteenth century. 
At that time the ArchipeIagu of §an And* -which then 
included the IsIas Mangles (Cum Islands)- and pm of the 
Mosquilo Coast were part of the Spanish Viceroyalty of 
Smta Fe (or Viceroyalty of Mueva Granada), the 
foreruniler of pmnr-day Colombia. F m  the time that 
Colombia became an independent nation and right up to the 
m t  time, the islands and cays of fhe Archipiago of San 
An&& -as i t  is known toda$- have always been fully and 
exclusively administered by Colombia and have been under 
Colombian sovereignty, subject only to ra transient dispuw 
between Colombia and the United Statw ofAmerica -but not 
involving Nicaragua- regarding sovereignty over three of the 
Archipelago's cays (Roncador, Quitasuefio a d  Serrana) 
which was resolved by agreement between Colombia and the 
United States, with the latter's renouncing all claims to 
sovereignty over them. Colombia has exercised its 
sovereignty and carried out coun~Iess acts of guvelnrnenral 
authority and administration in those islands and cays of the 
Archipelago of §an Andr& for nearIy two centuries. 
CaIombia has throughout d o e  so prrbIicIy, peacehIly, 
unintemptedly and ci ti& de souvernipz. In short, ever since 
the break up of the Spanish Empire, sovereignty over the 
Archipelago of San And& has been vested in and exercised 
by Colombia, and Colombia aIum- 

10- In marked contrast, throughout the period since Nicaragua's 
o m  independence in 182 1 and up to the present time, none 
of the islands, cays or islets of the Archipelago of San 
A n M s  has ever been under Nicaraguan sovereignty or, 
much less, administered by Nimgua  in any particular or 
degree,# Nicaragua's claim that the islands and cays of the 

Unless olheiwise specified, all refcrcnces to rhe Archipelago of San Andds are to br 
understood as meaning the Archipelago as it is known today. Sce Chapter I, pm 1.8. 



ArchipeIago appertained to Nicaragua in 182 1, 1823, 1838, 
or at any other time, ik simply preposterous. 

I 
I 

1 1. As regards the Mosquito Coast, in rile 1 9 ~  century it was 
under direct control of Great Britain and their Miskito 
protdgks. Since the very emergence of Colombia as an 
independent State, Colombia, on the basis of the titles 
derived from the Spanish Crown, asserted its rights of 
sovereignty and jurisdiction over that coast first against the 
British Government, and from the rnid-1gfi century, against 
Nicaragua as well. Despite the fact that Nicaragua in 1860 
signed the Treaty of Managua (Wyke-Zeledon) with Great 
Britain, the Miskitos -under British protection- continued to 
hold the effective control over the coast that officially came 
ro be known as "Resenra Mosquitia" (Mosquito 
Reservation). This situation prevailed until 1894 when 
Nicaragua, with the support of the United States, began to 
exercise some presence on the aforemenf ioned coast. 
Colombia, for its part, continued to assert its rights over the 
Mosquito Coast against Nicaragua, but without being able to 
resolve the matter between the two counbies. 

12. The differences bemeen both States were ccmpor~nded by 
the fact that, in 1890, Nicaragua occupied the Islas MangIes 
(Corn Islands) by force in an act that was duly protested by 
Colombia. This occupation only affected the Islas Mangles 
(Corn Islands) while the other islands, islets and cays of the 
Archipelago of San AndrQ continued to be under full 
Colombian sovereignty and jurisdiction. 

13. In 1913 Nicaragua for the first time advanced claims to 
certain islands of the Archipelago of San AndrGs. Thus, the 
subject matter of the controversy between the two countries 
comprised the Mosquito Coast and the Archipelagu of San 
An&& of which the IsIarj Mangles (Con1 Islands) were part. 
After promred negotiations between the two States, the 
matter was definitive1 y settled by the Treaty Concerning 
Territorial Questions at Issue between CoIombia and 
Nicaragua concIudd in 1928 and its ProtocoI of Exchange of 



Ratifications of 1930. This instrument, also known as the 
Esguem-Bbcenas Treaty, was discussed and approved by 
the Congresses of both States. The 1928 Treaty and its 
Protocol of Exchge  of Ratifications of E930 was registmd 
with the League ofNtions by Colombia on 16 August 1930, 
and by Nicaragua on 25 May 1932. 

14, InthatTreatyanditsProtmIof~cbangeof~tifi~iorrs, 
the Palties gated h e  they were ". . . dsirotls of putting an 
end to the territorial dispute pending Mween them.. .""as 
the Treaty's preambIe recites), By Article I Nicaragua 
expressly 1.ecognized Colombian sovereignty over the 
Archipelago of San Andrks. Nicaragua also agreed in that 
Treaty that in respect of three of the Archipelago's 
cays -Roncador, Quitasueiio and Serrana- "sovereignty.. . 
(was] in dispute between Columbia and the United States": 
Nicaragua thus acknowledged that it had no claims to  them. 
For its part, Colombia recognized Nicaragua's sovereignty 
over the Mosquito Coast and over the Islas Mangles (Corn 
Islands), two islands which were also part of the Archipelago 
of San Andres. Moreover, the parties also agreed upon the 
82OW Meridian as the maritime limit between Colombia and 
Nicarap .  

IS. Thereafter, both States conducted themselves consistenrly 
with the provisions upon which t k q  had agreed in that 
Treaty of I928 and its ProtocoI of Exchange of Ratifications 
of 1930. In accordance with its terms Colombia continued to 
exercise its unintempted suvereignv and administr~ion of 
the ArchipeIago of San And* and exercised authority and 
jurisdiction over the maritime areas to the east of Meridian 
82'W. Nicaragua never exercised any such sovereignty, 
administration, authority and jurisdiction over Colombia's 
Archipelago and maritime areas to the east ofthe meridian, 

U ~ ~ C S S  an official source Ibr a translation is  identified, translations have been prepared fo? 
the purposm ofthis Pleading, 



- . J  

B.  NICARAGUA*^ A ~ E M P T S  TO REOPEN THE Q ~ ~ ~ ~ ~ o ~ ~  
SETTLED BY 'THE 198  TREATY AND ITS PROTOCOL OF 

EXCHANGE OF RATIFICATIONS OF I930 

16. Four decades after the enrry into force of the 1928 Treaty 
and its Protocol of 1930, in 1969 Nicaragua, for the first 
time ever, purported -without questioning the validity or 
effectiveness of the 1928 Treaty as a whole- to carry out 
activities in areas to the east of the agreed boundary along the 
82" W Meridian, by granting survey permits and oil 
concessions in those areas. Colombia protested to the 
Nicaraguan Government. 

17. A decade later, in 1980, by which time the Treaty had been 
in force for 50 years, Nicaragua unilaterally purported to 
disclaim the I928 Treaty, by declaring it null and void. Just 
as CoIornbia had rejected Nicaragua's earIier attempt ro 
carry out activities in areas to the east of the agreed boundary 
aIong the 82" W Meridian, Colombia again rejected rhis 
further attempt to vitiare a boundary and territorial treaty 
which it continued to apply without intemption. Naturally, 
Colombia conlinued to exercise its sovereignty and 
jurisdiction over the ArchipeIago of San AndrGs and its 
appurtenant maritime areas, as it had been doing for almost 
two centuries. - 

18. By instituting these present proceedings, Nicaragua is 
continuing to pursue its attempt to disclaim a treaty 
settlement which was arrived at after painstaking 
negotiations, and which has now endured for just over 70 
years. 

C ,  COLOMBIA'S PRELIMINARY OBJECTIONS 

19. Colombia submits two PreIiminary Objections, reIating to 
rhe jurisdiction of the Court and to other matters a decision 



on which is sought before any further proceedings on the 
merits. 

20. As noted above (paragraph 4), in its Applicarion (and 
substantiaIIy repeated in its Memorial) N i m g u a  refers to 
two titles of jurisdiction. 

21, First, N i m g u n  contends in its AppIication that "[IIn 
accordance with the provisions of Article 36, paragraph I ,  

* of the Statute, jurisdiction exists by virtue of Article XXXl 
of the Pact of Begot$"' a treaty to which both Nicaragua 
and Colombia are parties. Nicaragua makes no menrion of 
any other relevant provision of the Pact. 

22. Second,Nicaraguacontends that"inaccordance withthe 
provisions of M c l e  36, paragraph 2, of the Statute, 
jurisdiction.. . exists by virtue of the operation of 
Declaration of the Applicant State dated 24 September 
1929 and the Declaration of Colombia dated 30 October 
1 93 7". 

Nicaragua accordingly rests its Application in the instant 
proceedings on the same two titles of jurisdiction as those 
on which it relied in its AgpIication against Honduras in the 
Armed Actions case, where the Court summarized them as 
follows: 

"micaragw asserts [hat the Court couId 
entertain the case both on the basis of ArricIe 
XXXI of the Pact of Bogoti and on the h i s  
of the declarations of acceptance of 
cornpuIsory jurisdiction made by Nicaragua 
and Honduras under Article 36 of the 
~tatute,"' 

' Bordw and Transborder Armed Acfiares [Nicaragzta v. Hondttm], Jurtsdlction and 
AdmlsslbEiiiy, Judgment, I. C, J, Reporrs 1988, p. 82, pam. 26. 



- .  
However, the Court specified that 

"Since, in relations between the States parties 
to the Pact of Bogoti, that Pact is governing, 
the Court will first examine the question 
whether it has jurisdiction under Article 
XXXI of the  act."' 

24. According to Article 79, paragraph 1 ,  of the Rules of Court 
(as amended on 5 December 2000), 

"Any objection by the respondent to the 
jurisdiction of the Court or to the admissibility 
of the application, or other objection h e  
decision upon which is requested before any 
further proceedings on the merits, shall be 
made in writing as soon as possible, and not 
later than three months after the delivery of the 
Memorial ." 

25. Three categories of objections are provided for in this Rule, 
two of them specific, and the third of a general nature: 

(a) objections to the jurisdiction of the Court; 
fbf objections to the admissibility of the Application; 

and 
fc) other objections the decision upon which is 

requested before any further proceedings on the 
11 merits - in the French version of the Rules: foufe 

autre exception sur laqtleife ie difevrdelv demande 
u ~ e  &cision avant que fa prockdtare sur ie fond se 

? ?  poursuive ... . 

26. As the Court has noted in the Lockerbie case, the "field of 
application ratione naateriue" of Article 79 of the Rules "is 

0 Border and Transborder Arnted Actiom flicuragua v. Honduras), Judgement, ICJ Reports 
1988, p. 82, pam. 27. Emphasis added. 



thus not limited solely to objections regarding jurisdiction 
and admissibility", but extends to any "ofher objection" 
which possesses a 'preliminary character7 insofar as its 
purpose and effect, as ascertained by the Court, are "to 
prevent, in timine, any consideration of the case on the 

1. ICP respect .ofthe PQC~ of aOg& 

27. In respect of Nicaragua" claim to base the jurisdiction of 
the Court on Article XXXT of the Pact of Bogoth, 
Colombia, on the basis oFArticle 79 of the Rules, submits a 
preliminary objection on which it respectfilly requests the 
Court to rule in limipae Eitis, in accordance with the 
procedure set out in that same article. 

28. The America11 Treaty on Pacific Setrlement, oEcialIy 
known as the "Pact of BogotP, was adopted in I h e  with 
Article 26 of the Charter*of the Organization of American 
States. It is an important element in the Inter-American 
system fur the pacific sertlement of disputes- ArticIe XXXI 
of the Pacf of Bogoth reads as follows: 

"In conformity with Article 34, paragraph 2, 
of the Statute of the ~nten&ional Court of 
Justice, the High Contracting Parties declare 
that they recognize, in relation to any other 
American State, the jurisdiction of the Court 
as compulsory ipso facto, without ;the 
necessity of any special agreement so long as 
the present Treaty is in force, in all disputes of 
a juridical nature that arise among them 
concerning: 

' @&viuns of Inlerprefrdion mid Ap#icntton of [fie 1971 &mtr@ai Convenfran urisi~fronr 
ike Aerrerrai fn;:i&n! af Lmkmbie [Cibyrut Amoh Jmnntahirip V. United Ktngda~~r~/, Preliminary 
Ob+im, JucZpmnr, I CJ. Repwts 1998. p. 26, pntrt. 47. The Corlrt used rhe same 
Ianguagc in its ludgment of !he same dale in rhr: prallel case brought against Ihe United 
Siatrs {!bid, at ~rp. 131 -2, para. 46) 



(a) !. The interpretation of a treaty; 
(b) Any question of international law; 
(c) The existence of any fact 

which, if established, would 
constitute the breach of an 
international obligation; or 

(d) The nature or extent of the 
reparation to be made for the 
breach of an international 
obligation." 

29. Article XXXT, however, does not of itself dispose of the 
matter which Nicaragua now seeks to put before the Court - 
namely sovereignty over the Archipelago of San Andrks and 
the maritime boundary between Colombia and Nicaragua. As 
wiII be shown later on1: it is essential to read the Pact of 
Bogotit as a whole, and not seIectiveIy a Nicaragua does. 
Artide I1 of the Fact provides that the parties bind 
thernseIves to use the procedures established therein (good 
ofices, medialion, investigation, conciliation, j udiciaI 
procedure and arbitration), in the manner and under the 
condi tiuns provided for in the Pact itseIf. 

30. In this context, f u I I  account must therefore also be taken of 
Article VI of the Pact. That Article reads: 

"The aforesaid procedures [which include those 
of Chapter TV relating to Judicial Procedure, in 
which Article XXXI appears], furthermore, 
may not be applied to matters already settled by 
arrangement between the parties, or by arbitral 
award or by decision of an international court, 
or which are governed by agreements or 
treaties in force on the date of the concIrrsion of 
the present Treaty 1i.e. 30 April 1948, when the 
Pact was signed]." 

See paras. 2.5 md ff. 



procedimiepftos a /us asuntos ya resueltos por 
arreglo de las parfes, u p r  l& arbitral, o 
p r  sentencia de wl tribunal intemmbflial, o 
qw se kaIlen regidos por ocziwdus o ~afados 
ea vigepscia en la fiche de ia edebrac& del 
presen fe Pacto. ': 

3 1. Aticle VI thus requires that Article XXX "not be applied" 
to the matters referred to, namely (a) the matters already 
settled by the arrangement embodied in the 1928 Treaty 
and its Protocol of Exchange of Ratifications of '1930, and 
(b) matters g o v d  by a treaty in force on 30 April t 948, 
as urnontestably and incontestably the 1928 Treaty and its 
1930 Protocol was. By virtue of Article YI, therefore, 
Article XXXT relied on by Nicaragua to found the 
jurisdiction of the Court is inapplicable on both graunds, 
and the Court cannot have jurisdiction under that 
inapplicable Article XXXI as such. 

32. Article Vf of the Pact of BogotA is not, however, the only 
other relevant provision which must be taken into account. 
Article XXXnI provides (in accordance with normal 
practice) that if there is any d i s p ~ ~ k  over the Court's 
jurisdichon, then the Court must decide that issue. And if 
the Court reaches the conclusion that on the basis of Article 
VT it is without jurisdiction to heat the dispute submitted ta 
it, then under ArticIe X X X I V  the controversy "sha1I" be 
declared "ended" (termin&, ierminad~~). The Pact of 
Bogota expressly gives the Court jz~risdicrion to make this 
declaratioi~. What the Court is withour jurisdiction to do is 
to hear the controversy anew, as if it were not already 
settled by an arrangement between the Parties or governed 
by n treaty in force on 30 Apri 1 1 948. 

33. In short, the very Pact of BogotA invoked (selectively) by 
Nicaragua requires instead (when read in full) that the 
Court must declare that the controvev is ended. 



34. The exception 'contained in Article VI of the Pact of 
Bogotk ensures that the matters referred to cannot be 
reopened. As wiII be shown in Chapter 11, the fmvaux 
prkparafoires af f he ZX International Conference of 
American States, in relation to ArticIe VI, confirm the 
intention of the States P ~ I Q  not to apply the procedures set 
forth in the Pact to matters which have already been settled 
by arrangement between the parties, as well as those 
governed by agreements or treaties in force on the date on 
which the Pact was signed, 

35. ThemeaningandeffectofArticlesVIandXXXIVofthe 
Pact are thus clear. In the present proceedings, the dispute 
having been settled by the 1928 Treaty and its Protocol of 
Exchange of Ratifications of 1930, a declaration by the 
Court that the matter is "ended" (terminke, terminadu) is 
what the Pact requires. If Nicaragua's Application were 
aIIowed to proceed, the dispute with regard to the 
Archipelago of San Andre5 which had arisen in I913 
between the two countries and which they settled in 1928 
after protracted negotiations, wouId thus revive more than 
seventy years later, and the whole issue, including 
Colombia's rights over the Mosquito Coast and the Mas 
MangIes (Corn Islands), would now be brought back to 
square one. 

36. The scope of the 1928 Treaty and its 1930 Protocol of 
Exchange of Ratifications is clear. 

37. First, as regards territorial possessions, it establishes that 
Nicaragua recognizes Colombia's sovereignty over "the 
islands of San AndrCs, Providencia, Santa Catalina and all 
the other islands, islets and cays that form part of the said 
Archipelago of San Andrks", and that Colombia recognizes 
Nicaragua's sovereignty over the Mosquito Coast and the 
IsIas Mangles (Cum Islands). Second, the Treaty provides 
that the cays of Runcador, Quitasuefio and Ser~ana, are not 
considered to be included in it, or1 the ground that 
sovereignty over them "is in dispute between Colombia and 



the United States": since the Treaty could only have 
applied to those cays on the basis that they were part of the 
Archipelago, it follows that Nicaragua has recognized that 
they are part of the Archipelago, *md since further the 
dispute over sovereignty over them was said to be a matter 
between onIy Colombia and the United States, i t follows 
rfiat Nicaragua also agreed that it had no clajm to 
sovereignty over them. 

38. As regards the maritime area, on Nicaragua's initiative the 
line of the Meridian 82"W was agreed fietween both 
countries and a provision was included to that effect in the 
Protocol of Exchange of Ratifications of 1930. it provided 
that "the Archipelago of San And& and Providencia, which 
is mentioned in the first clause of the referred to Treaty, does 
not extend west of the 82 Greenwich meridian". In so 
stipulating, the pmies agreed that Colombia's rights 
extended to the east of that meridian and therefore, that the 
rights of Nicaragua extended to the west of Meridian 82" W 
- in other words that this meridian would be the boundary 
between both countries. 

39. Nicaragua argues that the provision in the ProtocoI of 
Exchange of Ratifications regarding Meridian 82O W is a 
western bunday for CuIornbia vis-A-vis Nicaragua but nut 
an eastern boundary for N~caragua v i s - h i s  Coiornbia: this is 
inmhermt. It is inconceivable that a boundary that divides 
the a m s  of jurisdiction qmtaining to two bordering States, 
negotiated and established by agreement between the wies, 
can be considered as a brxdary for only one of them and 
not fur rhe other. It is evidm~ that the jtrisdiction of' one 
State ends where fhat of the other begins. 

40, The debate in the Nicaraguan Congress confirms the 
meaning of the incorporation in the Protocol of Exchange of 
Ratifications of the provision regarding the 82" W Meridian: 

. the terms used included a "'border", a "dividing line o f t k  
waters in dispute'', a "delimitation", a " d e n m e n  of the 



dividing linev1' - in-other words: a boundary between the 
two countries. ~ u i ~ h k r  miinnation bf the character of the 
82' W Meridian as a boundary between both States lies in the 
fact that, for a very long period, both countries conducted 
themselves as regards the boundary in accordance with the 
agreement included in that provision. 

4 1. It is thus clear that the 1928 Treaty and its 1930 Protocol of 
Exchange of Ratifications cover precisely the issues which 
Nicaragua is seeking by its Application to reopen. 

42. Nicaragua adds, however, an argument that seeks to deny 
present IegaI force to the I928 Treaty and its 1930 Protocol 
of Exchange of Ratifications. Tile T~afy is, argues Nicaragua, 
null and void; moreover, so Nicaragua argrres, Colombia 
has itseIf acted in breach of it, and thus rhe Treaty has been 
terminated by that breach. Neither of these argrlrnents 
withstands scrutiny. 

43. Nicaragua argues first that the Treaty was concluded in 
breach of the provisions of the Constitution of Nicaragua at 
the time, and second, that in concluding the Treaty 
Nicaragua was subject to coercion by the United States. 
Both arguments are on their merits (or lack of them) wholly 
unconvincing (as ; will be demonstrated in paras. 1.99- 
1. l 1 1 below). 

44. Nicaragc~a knows this. Nicaragua allowed fifty yeas to 
elapse without voicing any challenge to the vaIidiry of the 
I928 Treaty and its Protocol of Exchange of Ratifications 
of 1930. In its judgment of 1960 in the case concerning the 
Avbitral Award made by the King of S p i n  on 23 December 
f 906, the Court found that "Nicaragua's faiIure to raise any 
question with regard to the validity of the Award for 
several years.. . debars it from relying subsequently -on 
complaints of nullity"12. Nicaragua's six year delay in that 
case may be compared with half-centuy delay before 

"SCC Chapter I, paras. 1.59, 1.6 1 - 1.63. 
"I.C:J. Reports 1960, pp. 213-214. 



challenging the validity of the 1928 Treaty - a treaty which 
also has a territorial character. 

45. In addition to those rwo arguments, Nicaragua has 
advanced a further argument, ro the effect fhat CoIornbia's 
"interpretation" of the 82"W Meridian as a boundary 
amounted to a breach of the Treaty and has thus led to the 
Treaty being unilareral I y terminated. To assert thaf the 
adoption of an argument as to the correct interpretation of a 
treaty amounts to a violation of the Treaty is fanciful; it is 
particularly so when that argument is based on the very 
terms used by Nicaragua's own representatives in the 
Congressional debates in which the Treaty was approved. 
Moreover, Nicaragua bases its argument on the (incorrect) 
'view that Colombia only adopted that "interpretation" in 
1969, when in fact Colombia did no more than assert the 
agreement as it was conceived by Nicaragua in 2930 and 
agreed by both parties at that rime. In any event, even on 
Nicaragua's incorrect version of events Nicaragua waited 
34 years before advancing this argurnenr -of the Treaty's 
termination due to its aIIeged breaeh by Colombia- for the 
first time in its Memorial of 2003. 

46. As explained more fully below (see para. 1.1 151, as early as 
1931 -a year after the Treaty's entry into force- the 82O W 
Meridian was included as the boundary between Colombia 
and Nicaragua in the Oficial Map of the Republic of 
Colombia. Nicaragua made no protest. Colombia 
subsequently published several similar official maps that 
were not protested by Nicaragua either. Colombia has 
consistently continued to exercise its sovereignty and 
jurisdiction over the maritime areas pertaining to the 
Archipelago of San An&& up to the aforementioned 
meridian. 

47. As noted above, Nicaragua's allegarion thar Colombia is in 
bread1 of the 1928 Treaty and its Protocol of Exchange of 
Ratifications of 1930 was advanced for the first time in 
Nicaragua's Memorial of 28 April 2003. Ar no time before, 



even when Nicar:ztgua in I969 purported to carry out 
activities to the eaii of the maritime boundary agreed along 
the 82" W Meridian, or in 1980 when it purported to 
declare the 1928 Treaty as a nullity, did Nicaragua put 
forward an argument of this nature. 

48. Nicaragua cannot now be heard to argue that Colombia, by 
implementing the 82"W Meridian as a maritime boundary - 
as agreed in 1930- and complied with from then on- is in 
breach of the 1928 Treaty with the result that that Treaty 
has been terminated or is subject to termination, A purpose 
of so extraordinary a cIaim is to vitiate Colombia's valid 
objections to jurisdiction. Were the Court to sustain such an 
argument, it wouId permit a State to evade limitations on 
the jurisdiction of the Court by means of a spurious claim. 
The presentation of aIIeged violations before the Court 
would then of itself su£tke to render those m a f r o m  -which 
are an expression of the will of States- ineffectual. 

49. In short, the I928 Treaty with its 1930 Proloco1 of 
Exchange of Ratifications is valid, and is in force. 

2. In respect ofAr!icie 36, paragraph 2, of~he Starute: the OpfiunnE , 

Clause Decia~tltiuns 

50. As noted earlier (para. 23), the Cou1.t has heid that where a 
State relies both on Declarations under the Optima1 Clause 
and on provisiorls of the Pact of Bog#&, it is the latter which 
"is so much so that, when the Court has 
jurisdiction under the Pact of Bogoti, it has no need ro 
consider whether it has jurisdiction aIso by virtue of the 
Parties' OptionaI Clause Declarations. Since in the presenr 
proceedings the Cour-t has jurisdiction -and indeed has the 
duty- under Article XXXIV (in accordance with Micle VI) 
to declare ?he controversy ended", there is no need, and 

l 3  Border nnd Transborder Armed Acriom (Nicuru~a v. Honduras), Jurisdiction and 
Admissibiiiv, Judgment, ICJ Reports 1988, p. 82, para. 27. 



indeed no room, for the Court to consider whether it might 
have jurisdiction under the Optional Clause, 

5 1. In any event, as decided by the Court in the Amed Actions 
caseI4, jurisdiction under the Pact is governing and hence 
exclusive. So, whether there existed or not on the day of the 
Application a jurisdictional title based on the Optional 
Clause system does not aflect the Cow's jurisdiction under 
the Pact of Bogoti. Therefore, whether Colombia's 
Declaration was stiIl valid or not on the day sf the 
Application is immaterial. 

52. Nevertheless, since Nimgua asserts that "jurisdiction also 
exists" in accordance with the provisions of Article 36, 
paragraph 2, of the Statute, Colombia will show that the 
Court's jurisdiction in these proceedings can in no way be 
based on the Parties' Declarations under the Optional Clause 
system, There are two reasons for this. 

53. First,NicaraguafailstonoteinitsMemorialth~tCo~ombia~s 
Optional Clause Declaration of 30 October 1937 was 
terminated by Colombia with immediate effect on 5 
December 2001 that is, before the filing of Nicaragua's 
Appliwtion on 6 December 200 1. 

54. Consequently, at the time when Nicaragua's Application was 
submitted to the Court these was no mutuality of acceprance 
of the Oprional Clause by the Applicant and Respondent 
States, as is required by Article 36, paragraph 2, of the 
Statute of the Corrfl. The CorW does not have jurisdiction by 
virtue of Nicfimguafs Declaration alone. The practice of both 
Celombia (in 1937 and 200 1) and Nicaragua tin 20QI) has 
k e n  to in tq re r  their mpective DecIaratlons as subject to 
wi fhdrawal w amendment with immediate ef'fect. 

55. Second, even taking CoIombia's terminated Declaration as if 
it had been in force at the time of the submission of rhe 

I4 Border and Tm~rbo* Armed Aaims (FImrugm Y. HmIurc~s]. A~risd~crIon find 
Admrss~trdi~, Judgment, ICY Reporis 1988, p, g2, pp 27. 



Application (which. it was not), any resulting jurisdiction of 
tfie Court wuu1d be '~imited by the &s of that DecIaration. 
Colombia's DecIaarion of 30 October 1937 contained the 
reserration that "[t]he present declaration applies only to 
disputes arising out of facts subsequent to 6 January 1932". It 
is significant that rhis resewation relates to the date of facts 
out of which a dispute arose. 

56, It is evidenl from the outline of the circumstances leading to 
the present proceedings that Nicaragua's cornplaint involves 
in substance an attempt to reopen a dispr~te aIready seRIed in 
the 1928 Treaty and its Protocol of Exchange of Ratifications 
of 1930. Nicaragua's challenge is to the meaning, and indeed 
to the very existence in law, of that Treaty and Protocol. 
Moreover, the facts at the heart of the present proceedings 
advanced or alleged by Nicaragua in its Application and 
Memorial relate to matters occurring as long ago as the early 
years of the twentieth century, and even earlier. 

57. It follows that it is a dispute which "arose out of' facts (in 
particular, the 1928 Treaty and its 1 930 Protocol) which pre- 
date 6 January 1932; it is thus not a dispute within the only 
category of disputes which were within the scope of 
Colombia's 1937 Declaration, namely "disputes arising out 

' 

of facfs subsequent to 6 Jmuary 1 932". 

58. It follows further thar it is not a dispute over which the Coun 
could have jurisdiction by virtlre of Colombia's 1937 
Declaration even if (which is not the case) that DecIaration 
had stiII been exranr at the time when Nicaragua submitted its 
Application. 

59. Therefore, for both these reasons -the absence of a 
Colombian Declaration at rhe time when Nicaragua's 
Application was submitted, and the terrns of the terminated 
1937 Declaration had it sriII been in force- the Court does 
not have jurisdiction under ArticIe 36, paragraph 2, of the 
Statute, as relied on by Nicaragua. 



IV, Contents of the Present Pleading 

60. On the basis of Article 79 of the Rules of Court, Colombia 
accordingly raises two preliminary objections to the effect 
that, first, in accordance with Articles VI and XXXlV of he  
Pact of Bogotii the Court is &without jurisdiction to hear he 
controversy" and therefme the Court shall decIm fhe 
"controversy . . . ended", and secund, that the Court has m 
jurisdiction under ArticIe 36, paragraph 2, of its Statute. 

61. The present pIeading, in addition to this Introduction, 
mists  of five Chapters dealing with d~e fuIIowing matters: 

Chapter I Background o F the case 

Chapter II In accordance with Articles VI and XXXIV of 
the Pact of Bogoti, the Court is '%ithor~r 
jurisdiction to Rear the controversy" and 
therefore shall decIare the "c~n~mversy ... 
mder 

Chapter III The DecIarations of Colombia and Nicaragua 
under the Optional Clause do not afford the 
Court jurisdiction 

Chapter IV Short summary of Colombia% reasoning in 
these Preliminary Objections, and 

Chapter V Colombia's Submissions. 

62. The Preliminary Objections also include two additional 
volumes. Volume Li comprises documentary annexes and 
Volume Ill contains a set of maps. 
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CHAPTER I 

BACKGROUND OF THE CASE 

I. The Parties before the Courf 

! 
i 1.1 The Parlies before the Court are States which both have 
I coasts on the Caribbean Sea. Colombia is divided into 32 

"Departamentos" (provinces), one of them being according 
to ArticIes 101 and 309 of the National Constitution, the 
"Departamento ArchipiCtago de San Andsks, Providencia y 
Santa Caialina". This province comprises aII the isIands, 
isIefs and cays in the Archipelago of San Andres. 

1.2 Nicaragua is divided into 15 provinces and 2 autonomous 
regions. These regions are the North Atlantic and South 
Atlantic, whose territories are part of what was formerly 
knum as the Moqito CmsL This cms~d zone is gqmphicaIly 
and soeiaIIy diflerenr from the rest of the country. 

1.3 Since the beginning of Colombia's independent life, the 
Archipelago of San An&& has been an integral part of its 
territory and, as such, has always been expressIy included in 
its domestic law. In contrast, Nicaragua has never in irs 
domestic Iaw specified that the Archipelago of San Andrks is 
part of its territory. 

IL The Geographical Area 

1.4 TheArchipeIagoofSmAndr6sisIoca~edatthesouth-west 
end of the Caribbean Sea, in the general area comprised 
between Iatitrrdes 16' 30' N and 1 l o  00' N and longih~des 



8Z0 00' W and 38' 00' W, to the east of Honduras, the south- 
west of Jamaica, the easr of Nicaragua, the north-east of 
Costa Rica and the north OF P a m a .  Map No. 1 iIIwtrafes 
this geographical area. 

1.5 Colombia has fixed its maritime boundaries in the Caribbean 
through a series af treaties with its neighbours in the areal5 
(See Map No 2), beginning with the 1928 Treaty and its 
Protocol of Exchange of Ratifications of 1930, concIuded 
with Nicaragua. Thereafter, maritime boundary treaties have 
'been cuncluded with Panma, in 1976 with Gush Rica, in 
1977; with the Dominican Republic, in 1978; with Haiti, in 
1978; with Hondur.~, in 1986; and with Jamaica, in 1993'~.  

1 -16 Subsequent to the 1928 Treaty and its 1930 Protocol with 
Nicaragua, the maritime deIimitation lines established in the 
treaties signed by Colombia with Panama, Costa Rica, 
Honduras and Jamaica, were d r a m  beween the Archipelago 
of San Andres d the main coasts of those States. The treaty 
with Jamaica not only establishes a maritime boundary, but 
also a joint regime area between the two countries, for 
p u r p m  of control, expIoration and expioiration of the living 
and nun-Iiving resources. The limits of thar joint regame area 
were likewise buiIt by drawing lines between the 
Archipelago of San And& and the Jamaican coast. Even 
tkough the treaty with C ~ o a  Rica has nor b m  mifled, ir has 
b m  applied bo~a$de$ by the Parties since the very moment 
of its signamre. That treaty, signed by -the Colombian 
Ambassador in Costa Rica and the Foreign Affairs Minister 
of that countv, Gmmlo J. Faccio, estaBI'is a delimitation 
line beween the Costa Rican coast and tke islands and cays 
of the Archipelago of San Andrgs. Moreover3 Colombia has 
concluded several treaties that take into account its 
aforementioned boundaries in rhe Caribbem Sea on matters 
such as drug interdiction. 

'' Is is tmttwnrthy that CoIo~nhia hils L ~ ~ I W  maritime deIfmimrioat maries in !he Pacific 
Ocean as well, wirh Cos~a Rick h n a m  and h a d o r .  
l4 Annex I ,  CoIornbia's M~rit ime DrIimi~atEon Trcarics in rhz Caribbean. 



1.7 Historically, the Archipelago of San Andrts was formed by 
the Archipelago of San Andrks as it belongs to Colombia 
today and the Islas Mangles (Corn Islands) whose 
occupation and lease by Nicaragua had given rise to 
Colombia's protests in 1 890 and 19 13 respectively. 

1.8 The Archipelago of San Andres today is formed by the 
isIands of San Andres (including Johnny Cay, Hayne's Cay, 
Rose Cay, Cotton Cay and Rocky Cay) Providencia 
(inclrrding Low Cay, Basalt Cay, PaIm Cay, Cangrejo Cay, 
Hermanos Cay and Casa Baja Cay) and Santa Catalina; the 
Cays of Roncador (including Dry Rocks), Quitasuefio, 
Serrana (including North Cay, Little Cay, Narrow Cay, South 
Cay, East Cay and Southwest Cay), Serranilla (including 
Beacon Cay, East Cay, Middle Cay, West Breaker and 
Northeast Breaker), Bajo Nuevo (including Bajo Nuevo Cay, 
East Reef and West Reef), Albuquerque (including North 
Cay, South Cay and Dry Rock), and the group of Cays of the 
East-Southeast -"Cay us del Este-Sudeste7'- (including 
Bolivar Cay or Middle Cay, West Cay, Sand Cay and East 
Cay), as well as by other adjacent islets, cays, banks and 
atoIIs (Map No. 3, Chart COL 004, depicts the Archipelago). 

1.9 The Cays of Albuquerque, the westernmost feature of the 
Archipelago, are located 10 nautical miles to the east of the 
82" W Meridian and some 100 nautical miles off 
Nicaragua's mainland coast. Bajo Nuevo -the easternmost 
cay- is located 70 nautical miles east of Serraniila Cay, 122 
nautical miles off Jamaica's coast, and 269 nautical miles 
off Nicaragua's mainland coast, Tfie Archipelago has a 
maximum elevation above sea 1eveI of 350 metres 
(approximately 1 1 50 fef). 



1.10 San Andr6, Providencia and Santa Catalina have several 
urban centres throrrghorrt rhe islands. The popuIafion of the 
ArchipeIagu in 2003 is dose to 80,000 inhabitrtnt~'~. The 
capita1 of tlte Archipelago Depar-trnent is the city of San 
Andres on the isIand of San Andres. It is a city endowed 
with a broad and modem infrastructure, including 
Government faci I ities and public utilities; it has excellent 
hotels and other facilities for tourism, shops and 
deparlment stores, and branches of most of the financial 
institutions operating in the country. It has a road network 
with paved ways, and there are centres for elementary, 
higher and college education, public and private hospitals 
and health centres, and places of worship of different 
denominations. There are radio stations and four transmission 
stations (one on San Andrgs Island and three on 
Prcvidencia Island, two of which aIso cover Santa Catalina 
IsIand) for the television channeIs of the rest of Colombia. 
San Andrgs as well as Providencia have excellent airports 
that aIIow fur the many flights -day and night, in the case of 
San Andrk- proceeding to and from the rest of Colombia 
and Centrai and North American countries. 

1 . 1  1 The Archipelago is an important centre of commerce and 
tourism, its most dynamic 'economic activities. The tourist 
flow comes mainly from the rest of the Colombian 
territory, as well as from Central American and Caribbean 
cour-rtries. In fact, thousands of tourists from countries Iike 
Costa Rica, Panama, Honduras, the United States, Canada, 
and Nicaragua visir the Archipelago every year. 

I .I2 CoIombia has, for. nearIy two centuries, without any 
interruption, always regulated all aspects of the economic, 
social, administrative and judicial life of the Archipelago 
with animus domini. The Governors of the Department of 
San Andrks as well as the Mayors of the two existing 

17 National Slntisiics Department of Colombia (Departnmewo National de Es~adistica de 
Columbia), Estimaied Population Projectior~s, Census Studies, 1997. 



municipalities -Sa? Andres (on the- island of San Andres) 
and Providencia (comprising the island of Providencia and 
Santa Catalina) - are, as in every other Department in the 
country, elected by popular vote according to the 
Colombian Constitution and law. The Archipelago 
~epartrnent elects two Representatives to the House of 
Representatives of the National Congress and its inhabitants 
participate in countrywide elections (Presidential, Senate, and 
others). 

3 In San Andres and in Providencia, the Judicial Branch 
operates in full. There is also a Customs District, part of the 
National Tax and Customs Direction. Likewise, the 
Archipelago has always had the presence of the authorities 
and agenrs of the NationaI Police. 

1.14 On the islands and cays of the Archipelago, there are 
Colombian Navy detachments responsible for the operation 
and maintenance of the lighthouses and navigational aids, 
control of fishing, and the interdiction of shipments of illicit 
narcotics. 

1.15 As regards the ca$, tradifiondIy and  historical^^ they have 
aIways been the fishing grounds for the people of the 
Archipelago of §an Andrb who carry out their activities on 
the basis of Colombian governmental reg~rlations. 

1.16 Colombia's unintermpted sovereignty over the Archipelago 
of San Andres has been duly recognized by the international 
community in general and Nicaragua in particular. Thus, for 
instance, in the mid 20Ih century, Nicaragua appointed 
consuls in San Andrks and on several occasions has 
requested the Colombian authorities flight and fishing 
permits, and its naGonals have traditionally requested 
CoIombia to grant visas and tourism cards to visit the 
Archipelago. 



1.17 Some 32 nautical miles off the coat of Nicaragua and 69 
naurical rniIes off the Cays of Albuquerque -which are 
closest to then- Iies a group of two islands known as the 
Corn IsIands, or Islas MangIes or blas del Maiz, that have 
belonged to Nicaragua since the 1928 Treaty. The Iargest 
island (Great Corn Island) has an approximate area of I O 
square kilometres, whereas the smallest (Little Corn Island) 
has an approximate area of 2.9 square kilometres. 

1.18 To the southeast of the terminus of the land border between 
Nicaragua and Honduras near Cape Gracias a Dios, there are 
certain Nicaraguan cays and reefs called "Miskito Cays", 
located approximately 30 nautical miles off the Nicaraguan 
coast. They are uninhabited and are only used as fernporary 
shelter by fid~emen. 

B. THE MARITIME AREA 

1.19 TheArchipelagoofSanAndr6sandtheIslasMstngIes(Corn 
Islands) are located within a maritime area of irregular 
depths, from some hundreds af fathoms deep abruptly 
descending in places to depths close to 3,000 metres. 

Due to the specid feames of the Caribbean coast of 
Nicaragua (the "Mosquito Coasr") and of the Isias MangIes 
(Corm Islands) and rhe Miskito Cays, the fishery potential Iies 
off those coasts, where the largest fishing capacity of the 
entire area is four-~d. In contrast, the axas east ofthe 82" W 
Meridian have, in general terns, limited fishing potential for 
lobster fishing and snailfish colIection in the maritime areas 
adjacent to the cays of Roncador, Quitasueiio, Serrana, 
Serranilla and Bajo Nuevo. 



1.21 Within the framework of international agreements or under 
the express autho~sation of the Colombian Government, 
nationals of other'countries may carry out fishing activities in 
the maritime areas of the Archipelago. All fishing activities 
performed in the area are subject to strict conservation 
measures established by the Colombian Government. 

IIT. The ColoniaI and EarIy Post-CoIoniai Era 

1.22 The parts of the Spanish Empire in the Americas relevant for 
the present proceedings were the Viceroyalty of Santa ~ e ' '  
(comprising rnostIy the present-day Republic of Colombia) 
and the Captaincy General of GuatemaIa (which incIuded 
part of what is now mainland Nicaragua}. 

1.23 The Mosquito Coast as well as the Archipelago of San 
AndrCs -which included the tslas Mangles (Corn Islands)- 
formed part of the Viceroyalty of Santa Fe when it was 
definitively established in 1739'~. For a short period ( 1  792- 
1803) Spain authorised the Caprain General of Guatemala to 
appoint a Gove~mur for the Archipelago. However, in 
December 1802, the Governor of rhe Archipelago as well as 
the isIanders wrote to the King, requesting that the 
ArchipeIago be placed again under the juisdicfion of the 
Viceroyalty of Santa Fe. 

1.24 The King of Spain then provided, by a Royal Order of 20 
November 1803~', that the Archipelago of San AndrQ, 

'' l'he Spanish documents of the time interchangeably referred to said Viceroyalty as 
Yiwetnaio de !d Nz~eva Grnnada (I.'icerayaIfy of Nz~eva Grr~noh) or Yirreinato de Sunto Fe 
(YireruynI~ 5fSunrrr Fe), due 10 IIre fact that San~a Fe was rhe capital of he VimroyaIly 
and the sear of 1 hc viceroys. 
l9 Ciiirrllz Red (RoyaI terlers Pni~nl)  of 1 739, esfahl isl~ing the ViceroyaIIy of Smrla re, in 
Bordq F- de P.: LimiIes dc CoIonrbia con Cana Ricq Memoria redactada de orden deI 
Gobiemo de Colombia, Imprenta de La Luz, Bogorh, 1896, pp. 3 10-3 13. 

Annex 2: Rosa1 Ordcr of 20 November 1803. 



including the lslas Mangles (Corn Islands), as well as the part 
of the M q i t o  Coast from Cape Gracias a Dios southward, 
be segregated from the Captaincy General of Guatemala md 
become dependent upon the Vimyaity of Sanfa Fe, to 
which these territories beIonged for the reminder of the 
CoIoniat era. 

However, warding the Mosquito Coast, since the mid-IF 
century, British subjects, with the aid of the Governor of 
Jamaica, began to occupy and colonize &c coast which is 
today Nicaragua's eastern coast between Cape Gracias a 
Dios and the San Juan River. Upon the dissolution of the 
Spanish Empire, that portion of the Coast which had 'bem 
assigned to Colombia by the Spanish Sovereign in 1803 (as 
explained in the preceding pmgraph) was under British 
possession. 

1.26 When Spain's American Empire broke up, Colombia 
emerged as an independent State in 181 0. Colombia became 
known as "Great ColornbiaqVin 1 8 19 and its Constitution was 
adopted in 182 1. The Archipelago of San And& -including 
the lslas Mangles (Com Islandsk adhered to that 
Constitution by means of public proclamations by the 
inhabitants of the island?' in 1822 and, in that same year, 
was incorporated as the Sixth Canton of the Province of 
Cartag ena. 

f .27 As regards Nicamgtla's independence, almugh the 
provinces that were part of the Capraincy G e n d  of 
Guatemala p i a i m e d  their independence from the Spanish 
Crown on 15 September I 82 1, a few m m ~ s  Iakr they were 
absorbed by the Mexim Empire to which they belonged 
until 1823, In that year, the "Repcblicas Unidas de 
CentPoamCrica'"Centra1 American Federation) were formed 

21 Lmw addressed by Cot PenS de Lecreix, Colonel of thc Republican Armies (Merim 
Canunder, during Ocr. 1822, of (he dh Canton of the Province cf Cnrtagena -main& 
comprised by Son AndrPs, Old Provide~ace and Corn Isla~ds-, l k p w ~ m n ~  of Mngdalena) to 
General 'Francisco de Paula Sunttmder, Vice President o f  the Republic of Colombia, on I 1 
Nov. 1822. 



----- 
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as a single Sbte,fhq{- was to last unril 1838 when Nicaragua 
separated from the Federal ion and deciared its "sovereignty 
and independencew2'. 

1.28 In the 19" century the Mosquito Coast was under direct 
control of Great Britain and their Miskito protegds. Since the 
very emergence of Colombia as an independent State, 
Colombia, on the basis of the titles derived from the Spanish 
Crown, began to assert its rights of sovereignty and 
jurisdiction over that coast against rhe British Goverrment. 
Since the mid-19' century, Columbia had asserted its rights 
over the Mosquito Coast againsr Nicaragua as well. Despite 
the fact f hat Nicaragua in 1860 signed the Treaty of Managua 
(Wyke-ZeIedbn) with Great Britain, the Miskitos -under 
British protection- continued to hold rhe efkctive controI 
over the coast that official1y came to be known as "Reserva 
Mosquitia" (Mosquito Reservation). This situation prevailed 
until 1894 when Nicaragua, with the support the United 
States, began to exercise some presence on that coast. During 
that entire period, Colombia continued to assert its rights 
over the Mosquito Coast against Nicaragua. 

The differences between both States were compounded by 
the fact that in 1890, when there was still a British presence 
in the ~ o s ~ u i t i &  Reservation, the representative or 
"commissary", designated by the Nicaraguan Government 
for rhe Mosquito Coast, occupied the IsIas Mangles (Corn 
FsIands) by force. The CoIombian Minister of Foreign 
Affairs, in an official Note of 5 November 1890, protested to 
Nicaragua against its occupation of those islands "over which 
the Republic [of Colombia] holds indisputable titles of 
dominion and ownership".23 This unlawful occupation only 
affected the Islas Mangles (Corn Islands), while the other 
islands and cays of the Archipelago of San Andr6s continued 
to be under full Colombian sovereignty and jurisdiction, in 

2' Memnoricil ojNicar.ngua, p. 6 1 ,  para. 2.5. 
21 Annex 3: Uipiomatic Note of 5 Nov. IS96 midressed to Nicamgua's Fureig Alhirs 
M i n i e r  by Colombia's Foreign ARrirs Minisler. 



the same manner as every other portion of the country's 
terri t o j .  

1.30 Eves since the consolidation of its independence from the 
Spanish Crown and rhe foundat ion of the Republic, CoIorn bia 
li ritre de sawerain has fur almost two centuries exercised 
publicly, peacefully and uninterruptedly its sovereignty over 
the Archipelago of San Andrds, including all the islands, 
islets and cays2' that are part of it. 

1.3 1 In striking contrast, Nicaragua exercised no sovereignty at a1 1 
over the Archipelago of San Andres. Nicaragua i s  unable to 
show the exercise of any dement of administration in either 
f he 1 9Ih or 20' centuries. 

1.32 Moreover, as will be hereinafter explained, it was onIy when 
Colombia definitively renounced a11 its rights over fhe 
Mosquito Coast and the IsIas Mangles (Corn Islands) in the 
1928 Treaty that Nicaragua became the lawful sovereign 
over those territories. 

IV. The Emergence of a Dispute in 1913, upon Niearagna's 
CIairn to f he Archipelago of San AndrGs 

A. EMERGENCE OF THE DISPUTE OVER THE ARCHIPELAGO OF SAN 
AND&S IN 1913 

1.33 On 8 Februay 191 3, Nicaragua signed a treaty with the 
United States (known as the Chamorro - WeitzeI Treaty) 
under which it purported to grant the United States the right 
to build an inter-oceanic canal through Nicaraguan territory. 
In the same treaty, Nicaragua purported to grant to the United 

24 Between 1928 and 1972, the cays of Roncador, QuitasueAo and Serrana were subjected to 
a special "status quo" regime between Colombia and the United States. 



States a 99 year Ieqe of  he Islas Mangles (Corn Islands) 
which belonged to Colombia. The treaty was not approved 
by the United States' Senate. h the foIIowing year, the two 
countries signed a new instn~ment, the Chamorro-Bryan 
Treaty that in general contained  he same terns as the former 
treaty. Colombia protested to Nicaragua in a Note dated 9 
August 19 1 325 and to the United States on 6 February 19 16 
when the Senate's Foreign Relations Committee had 
recommended the approval of that ~ r e a $ ~ .  

1.34 Despite the fact that a difference between the two countries 
had arisen during the mid-1 9' century regarding sovereignty 
over the Mosquito Coast and, later on, on the occasion of 
Nicaragua's taking of the Islas Mangles (Corn Islaqds) (as 
mentioned in para. 1 2 9  above), it was only on 24 Decern ber 
7913 that Nicaragua, fur the first time, in a Note responding 
to CoIornbia's aforementioned Note of 9 August 1913, 
asserted cIaims over certain islands of the Archipelago of San 
Andres. As regards the Islas MangIes (Cum Islands) and the 
Mosquito Coast, Nicaragua's reply reiterated its cIairns over 
them. 

B. NEGOTlAT[ONS BETWEEN THE PARTIES 

1.35 Since the dispute over the Archipelago of San Andrks arose 
in 1913, an extended exchange of diplomatic Notes took 
place between the two countries, with regard to the Mosquito 
Coast, the Islas Mangles (Corn Islands) and other islands 
belonging to the Archipelago of San Andrks. During the 
course of that exchange, each of the parties extensively put 

Annex 4: Diplomatir Note of 9 Aug. 1913, addressed 30 Nicang~ra's Foreign Affairs 
Minisrer by Colombia's Foreign Affairs Miniskr. 

EI Salvador md Cosra Rica also protested against Uris Treary whereby Nicaragua granted 
to rhe United Stares, far a pcriod of 99 years, the right ru estabIish, exploit a t ~ d  maintain a 
navaI base on a part of its rerrirov on the GuIf of Fonseca, Iocaled on  he Pacific Octan. 
Separate csses %&re brought by th&e Stales againsl Nicaragua before  he Ccnrra! American 
Court of Justice that issncd its judgments in 1916 and 1917, I-lowever, Nicmgua's refusaI ro 
comply wirh !he decisions precipi~ated Urt wIIapse of fhc CcntraI American Conrf of 
Justice. 



forth its respective positions and views with regard to the 
rights over those territories. 

1.36 In early 1919, Mr. Manuel Esguelra -who had been 
appointed as the CoIonlbian Ambassador to the Central 

27 - American States srnce 29 15- arrived at Managua, with the 
purpose of carrying wt negotiations with the Government of 
Mcaragua in order to settle the diffe~ences subsisting 
between t Ile parties. 

137 On 27 Mwch 1922, the Nicaraguan Government announced 
its decision to -1 ish a Legation in BogotA, headed by Mr. 
Josi M. Pasos Arana. Nicaragua's Government expressed its 
confidence that the designation of Mr. Pasos would d b u t e  
to the direct settlement of the territorial questions between 
Nicaragua md Colombia that: both governments had been 
dealing with. 

1.38 h April 1922, the Fkmgtm Government expressed to 
&gum its willingness to settle the dispute by direct 
negoriations between the pati=. Taking account of Nicmgm's 
disposition, the Gove~mrnmt of GoIarnbia, though Esguera, 
proposed a possible f m u I a  t.o that effect to the Govcmment 
of Nicaragua. By I hat formula, Colombia WOUM renounce its 
tights over the Mosquito Coast and eke bras Mangles (Corn 
Islands) in exchange for Nicaragua's renouncing ro my claim 
whatsoever over the ArchipIago of San An& inchding all 
of its islands, isle& and cays. The Coiambian Government 
consulted the Foreign Affairs Advisory  omm mission^' and 
requested its recommendation in this regard. 

I' The Colombian Ambassador (Minister Plenipotentiary) to Nicaragua was likewise 
accredited in tlll  the othcr Central Arncrican countries. 

The Foreign Affairs Advisory Commission waq a consultative organ tnf the Eovernmmt, 
farmed by the most illustriou~ cxperts on international relations at the time. 



1.39 The Comn-rissipn's recommendation concurred with the 
aforementioned formula and thus, was adopted by the 
Colombian Government. Consequently, Esgherra and the 
Foreign Affairs Minister of Nicaragua, under the Nicaraguan 
President's authorization, continued to hold negotiations on 
the matter, as a result of which Esguerra presented a draft 
treaty29 in March 1925 to Nicaragua's Minister, thus 
formalizing the proposal submitted by Esguerra that had been 
discussed since 1922. 

1.40 According to the draR treaty that aimed to address the issues 
that divided the parties, Nicaragua would renounce "in a 
definitive md absolute manne~'' the sovereignty rights it 
beIieved itseIf to hold over "the islands of San Andres, 
Providencia, Santa Catdina and all the other islands, islets 
and cays of the Archipelago of San AndrQ and Providencia". 
In turn, Colombia would do the same with regard to its rights 
over the Mosquito Coast, lying between the Cape Gracias a 
Dios and the San Juan River, as well as to "the islands called 
Great Corn Island and Little Corn Island, or Mangle 
~slands"~~.  As will be shown in paragraph 1-45 below, the 
rems of this proposaI are stibstanridly the same as those 
which were to be incorporated into the 1928 Treaty signed 
between the parties. 

1.41 The Nicaraguan Minister replied to Esguerra's ~ote", 
pointing out that "under instructions from the President, [IE] 
had been discussing those issues with [Esguerra, the 
Colombian Ambassador] until culminating in the draft that 
you propose for my Goveinment's consideration", and that 
".. . had the political events which have precipitated within 
these last few days allowed it, it is very likely that this 

Annex 5 :  Diplomatic Note No. 232 of 18 Mar. 1925 and accnmpmryi~rg draft oTTreary 
presenred 10 Nicaragua's Foreign Affairs Minisicr by Colombia's Ambassador in Managua. 

See Annex 5, draft treaty. 
3' Annex 6: DipIomatic Nofe No. I57 of 28 Mar. 1925, addressed to the A~ibassdor of 
Colombia in Mwagua by Nicaragua's Foreign Affairs Minisrer. 



important matter would have been solved under equitable 
and cordial terms''. 

1.42 In effect, the general civil war that broke out in Nicaragua at 
the time led to a suspension of negotiations duiing the rest of 
1925 and 1926, and also ro Esguerra's departure from that 
country. 

1.43 In mid-1927 the Nicaraguan Government conveyed to 
Colombia its willingness to resume the negotiations order 
to settle the controversy. 

V. The SettIement ofthe Dispute by the Esguerra-Bhrcenas 
Treaty of 1928 and its ProtocoI of Exchange of Ratifications of 

1930 

A. CONCLUSION OF THE TREATY 

1.44 The dispute was fi naIly settled by the Esguerra - Barcenas 
Treaty signed between Colombia and Nicaragua in Managua 
on 24 March 1928" and its Protocol of Exchange of 
Ratifications of 5 May 1930. The Treaty settled the 
controversy by each paw recognizing the other's 
sovereignty over fie respective disputed territories (thereby 
renouncing its claims), and by establishing the 82" W 
Meridian as the boundary berween tlw two countries. That is 
precisely the dispure that Nicaragua now seeks to reopen 
before this Court. 

32 A I I ~ C X  I a: Treaty Concerning Territorial Questions at Issue behveen Colombian and 
Nicaragua, 24 March 1928 and its Protocol o f  Exchange of Ratifications or 5 May 1930. 
OriginaI in Spanish and English translation. See footnote 6. 



1.45 This Treaty has since governed the matrer. Its substantive 
provisions are, in the original arrhentic Spanish text, as 
follows: 

La Repziblica de Colombia reconoce la 
soberanica y pleno dominio de la RepSblica de 
Nicaragua sobre la Costa de Mosquitos 
comprendida entre el cabo de Gracias a Dios y 
el rio $an Juan, y sobre las islas Mangle 
Grnnde y Mangle Chico en eI Ockano Arlriy~fico 
fG~mr Corn Island y Lirrfe Cum fslnndf ; y /a 
Repzibfica de Nicaraguu reconuce la soberania 
y pleno domi~io de la Repzibficn de Colombia 
sobre las Islus de San Andris, Pmvide~cia, 
S ~ I C I  Cataiim y todas fas d e d s  islax, islofes y 
cayas que tacacenpurie de dicho archipiklogu de 
Sun Andris. 

No se consideran incluidos en este Trutado Eos 
cayos Roncador, Quitasueiio y Serrana, el 
dominio de 10s cuales estci en litigio entre 
Colombia y 10s Estados Unidos de Am&rica. 

E£ presente Tratadu serh somerid0 para stl 
volidez a lus Congesos de ambus Esfados, y 
una vez uprubado pou esros, el cnrje de /as 
rnt~j?cc~ciones se vevificard eur Managm o 
Bogotci, den fro def menor d&rmino posibk. " 

The English text is as follows: 

Article I 

The Republic of Colombia recognizes the full 
arid entire sovereignty of the Republic of 
Nicaragua over the Mosquito Coast between 



the Cape Gracias a Dios and the San Jwn 
River, and over the MqgIe Grande and 
Mangle Chico islands, in the Atlantic Ocean 
(Great Corn ~slsnd and Little Corn Island); 
and the Republic of Nicaragua recognizes the 
full and entire sovereignty of the Republic of 
Colombia over the islands of San A n d e  
Providencia, Santa Catalina mi all the other 
islands, islets and cays that form part of the 
said Archipelago of San Andrds. 

The Roncador, Quitasueiio and Semna cays 
are not considered to be included in  is 
Treaty, sovereignty over which is in dispute 
between CoIombia and the United States of 
America. 

Article I1 

The present Treaty, in order to be valid, shall 
be submitted to the Congresses of both States, 
and once approved by them, the exchange of 
ratifications shall take place at Managua or 
Bogota, in the shortest possible term. 

1.46 In Nicaragua, the President approved the Treaty by 
ReoItltion of 23 M m h  1 92g3' and ordered it to be submit-ted 
to Congress for considemtion. 

1.43 In Columbia, in accordance with the Cumtitution, the 
President ordered the Tmry to be submitted to Congress for 
its a~~ruvaI. It was accordingly presented by the Minister of 
Foreign Affairs on 28 September 1928. In its transmittal to 
Congress, the Government noted that 

3' See Annex 10, at p. 1 143, and Anncx 7, at p. 746. 



". . . the settlement in question comes to dispei 
any motive of divergence between the two 
countries. . . J 4  

The Minister of Foreign Relations pointed out that the 
Treaty confirmed Colombia's sovereignty over the 
Archipelago and thus prevented any future claim by 
Nicaragua and any future controversy: 

"T&is arrangemeM forever comoiidates the 
Republic 's sifu~tion in fhe Archipelago of S m  
Andrks and Providencia, erasing any 
pretension to the contrary, and perpetually 
recognizing the sovereignty and right of f u I I  
domain for our country over that important 
section of the ~ e ~ u b l i c . " ~ ~  

B. APPROVAL AND RATIFICATION OF THE TREATY 

7.48 Tl~e  Colombian Senate, after the three mandatory debates, 
gave its approval on 28 October 1928. 

1.49 The Treaty was then submitted to the Colon-rbian House of 
Representatives for considerarion, where it was aIso 
sribjected to the mandatory debares and was approved by that 
House on 14 November 1928. 

34 ,' ... el arreglo en cucsiidn viene a alejar todo moiivo de divergencia entre los dos 
paises ... ". Anales del Senado, Sesiones Ordinarias de 1928 [Annals o f  the Senate, Ordinary 
Sessions of 19281, No. lI4,20 Sept. 1928, p. 713. Emphasis added. 
'S"~sfe rrrr~gIo view a consoIirfar dejini~ivamenre In sii~rcrcidn de lo Repriblira en el 
Arehipiihgo de San Arrdr&s y P~~videncirr, borrntrdD {&a preiensibn confraria y 
rcconociendo a perpelaidad para nuesfro pois Irr soberania y el derec:ho tle plena daminio 
de aqrze/h izrtporlanfe seccidn de lo RepGbticn". Anales del Senado+ Sesiunes Ordinarias rie 
1828 [Armnls of the Senate, Ordi~rary Sessions of 19281, No. 1 14, 20 Set. 1928, p 713. 
Emphasis added. 



1.50 Subsequently, the Treaty was finally approved in Colombia, 
by Law 93 of 17 November 1928", about nine months after 
its signature. 

1.51 In the Nicaraguan Congress, a Study Commission 
('%omisiun Dictam inadora"), composed of the same 
Senators who were members of the Senate's Foreign Affairs 
Commission, was created to study the Treaty and 
recommend a decision in that regard. 

1.52 The Nicaraguan Senatorial Study Commission agreed with 
the Nicaraguan Minister of Foreign Atiairs and his advisors 
to propose the 82"W Meridian "as the Iirnit in the dispute 
with Colombia" and proceeded to discuss the matter with the 
CoIombian Ambassador in ~ a n a g u a f ~ .  

1-53 Thus, bearing in mind thar the Colombian Congress had 
already approved the Treaty, a process of negotiation 
between the two countries was initiated with a view to 
settling the issue. These negotiations and consultations took 
place between the Nicaraguan Foreign Minister, his advisors 
and the members of the Foreign Affairs Commission of the 
Nicaraguan Senate on the one hand, and the Colombian 
Government through its Ambassador in Managua oh the 
other. 

IS4 The Colombian Ambassador in Managua transmined 
Nicaragua's proposal to his ~overnmen?~.  ARer a careful 
study by the Colombian Gove~ment ,  it was considered that 
the provision concerning the 82" W Meridian as the 

36 Anr~les de la Cdrnara de Representantes [Annals of the Chamber o f  Kepresentatives], 30 
Nov. t928, Diartrio Oticial, 8ogotB, No. 20952 of 23 Nov. 1928, p. 547. 
37 Anncx 8: Record of session XLIX of the Chamber of the Senate of the Nicaraguan 
Congress, 5 Mar. 1930. La Gacefa, Diario Oficial, Mo XXXIV, Managua, D.N., No. 98, 7 
May 1930, p. 778. 
'' Cablegram of 8 Peb. 1930, addressed to the Ministry of Foreign Affairs 017Cotombia by 
the Colombian Ambassador in Managua, Manuel Esguerra. 



boundary between the two States couId be incIuded in rhe 
ProtocoI of Exchange of Ratifications. 

1.55 The Colombian Ministry of Foreign Affairs further instructed 
its representative in Managua to propose that a specific map 
be expressly referred to in the provision as the basis for 
identifying the agreed boundary along the Meridian 82" w ~ ~ .  

1.56 In this regard, the parties finally agreed to use for the 
aforernenfioned purpose the chart prlbIished in 1885 by the 
Hydrographic Ofice in Washington under the authority of 
the Secretary of the Navy of the United States. That map, 
widely known in bath countries, clearly 'permits the 
identification of the 82" W Meridian -established as the 
maritime boundary between Colombia and Nicaragua. 

1.57 Both the inclusion of the provision in the Protocol of 
Exchange of Ratifications as well as the reference to the 
1885 chart were accepted by the Government of Nicaragua 
and by the Senatorial Study Commission, prior to the debate 
in the Nicaraguan Senate. The reference to the 1885 United 
States chart was included in the ratification instruments of 
both Nicaragua and ~olornbia~'. 

1.58 The entire negotiation process between both countries 
concerning the inclusion of the provision regarding the 
dividing line of the waters in dispute began at the end of 
January 1930 and lasted unriI the Nicaraguan Senate's 
approvaIoftheTreatyon6 March 1930. 

39 Memorandum of  1 I Feb. 1930, to the Colombian Ambassador in Managua, Manuel 
Bsguerra, fmm the Colombian Ministy of Foreign Affairs. 
40 Although the reference to the 1885 chart was included in the ratification instruments of 
both Nicaragua and Colombia, the two governments later decided nonetheless to omit 
express reference to this chart in the Protocol of Exchange of Ratifications. 



1.59 In therec~rdoftheNicrrraguan SenatepIenay session of4  
March 14309 regarding the Treaty's approval, it is stated: 

"7. The report o F the Commission, signed by 
Senators Panizigua Prado, B&ez and Amndor, 
that had studid the initiative of the Executive 
branch, submitting fhe border treaty between 
Nicaragua and Colombia ['el tratado de 1imii.e~ 
entre Nicaragua y Colombia'] for the 
consideration of this High Body was read."41 

The Nicaraguan congressional Study Commission 
recommended in its report that the Treaty be ratified with 
the provision a g d  with the Government of Colombia, in 
the foEIowing terns: 

". , .understanding that the Archipelago of Sm 
Andrds mentioned in the first clause of the 
Treaty does not extend west of Greenwich 
meridian 82 of the chart published in October 
I885 by the Hydrographic Office of 
Washington under the authority af the 
Secretary of the Navy of the United Stares of 
North 

("... en la ipzfe1igencia de qw el Archipidago 
de Sun Andrks gue se mencionn en Ea cluusula 
primera deE Tratudo no se extiende crl 
Qccide~lte del meridian0 82 de Greenwich de la 
cartu publicadu era octubre de 1.885 por la 
Qficina Hidrogrdfica de Washi~tg foxz bajo la 
autoridad deI Secueiorrrb de la Marina de £os 
Estacfos U~pidos de Amhriw. '7 

" Amex 7: RcFwd of -ion XLVIII of rhc Ch9mbm vf rlrt Senare of the Pli-n 
Congress. 4 Mar. IY30. La G m m ,  MO Cf~ial, A ~ - I  XXXIY, Manag= D-N, No. 94, 1 
May 1 930, pp. 746-747. Emphasis added 



For his part, Senator Paniagua Prado, member of Study 
Commission created to anaIyse the Treaty, took the floor ro 
explain 

". . . that there being no ground whatsoever for 
the pr-etensions [of Nicaragua] over the 
disputed territories, the best solution that can 
be given to this dispute from a patriotic 
standpoint, is to approve the Treaty under 
discussion.. . ~ 4 2  

Later on, he again took the floor 

".., to reinforce his arguments and he tried to 
show the advisability and need to approve the 
Treaty which is being dealt with." 43 

1 6  The debate in the Nicaraguan Senate plenary session of 4 
March 1930 was postponed to the following day in order to 
hear the Foreign Affairs Minister's view on the inclusion of 
rhe agreed provision regarding the 82" W Meridian. 

1-61 During the Nicaraguan Senate plenaty session of 5 March 
1930, Senator Paniagua Pradu, member of the Study 
Commission, and who proposed summoning the Foreign 
Affairs Minister to appear in that session, said: 

" . . .That since the Honourable Senator Don 
Demetrio Cuadra had stated during yesterday's 
session his fears that the Colombian 

42 Annex 7: Recurd of session XLVIll of the Chamber of the Senate of the Nicaraguan 
Congress, 4 Mar. 1930. Lu Gaceta, Diario Oficial, Afio XXXlV, Managua, D.N., No. 94, 1 
May 1930, pp. 746-747. Emphasis added. 
43 

Annex 8: Record of session XLIX of the Chamber of the Senate of the Nicaraguan 
Congress, 5 Mar. 1930. La Gacela, Diario OficiaI, M o  XXXW, Managua, D.N., No. 98, 7 
May 1930, pp. 777-779. Emphasis added. 



Government would not accept the amendment 
to the Traby with Nicaragua . . . that the Study' 
Commission proposed. Since he therefore 
considered that addition or amendment of the 
Treaty not to be conver~ient, and His 
Excellency the Minister of Colonlbia [in 
Managua], Mr. Esguerra having declared to me 
in my capacity as Senator of the Republic, that 
his GovernmePrt was willing to accept the 
agreed delimitation, he had asked for the 
Minister of Foreign] Affairs to be called in 
order to learn whether our Ministry of Foreign 
Affairs is officially aware of that decision of 
the Colombian Government regarding the - 
clarijcotion or demarcation qfthe dividing iine 
ofthe wafers in dispute; as he understands fht 
such demwcnfion is indispenmbie for $he 

("@e c m  m o f h  de habey nfmj%sfado en la 
sesicin de dyer el Honorable Senador don 
Demetrio Cuadra sus kmores de que el 
Gobierno Colombiano no a c ~ p t ~  la reforma al 
Trutado con Nicaragua ... que propane la 
Comisibn Dicfaminadora. Parecikndde p r  lo 
mismo no conveulfenfe esa adicibn o reforma al 
trpfado y habiindome manifestado el 
Excelentisirno Se Ftor Minisfro de Colombia, 
se%r Esguerra, en mi cauricfep. de senudor de 
la Reptiblica, yue su gobierilo esrabn di'spr~est~ 
a acepfclr la de/imii~cidn acordasa, Iwbia 
pedidu se EEamarn seiior Minisir0 de 
Relaciurzes, para confevevtcitrr con ii a firt Qe 
saber si mesm CuncidIeria f i ~ m  conucimieato 
ofr'ciui de esa resolucidrn del Gobierno 

Anncx 8: Record of xssion Xt lX  of thc Chamber of the Senale of tllc Nicaraguan 
Congress, 5 Mar. 1930. La Gceta, Dinrio Ofcial, Afio XXXIV, Manqua, D,N., No. 98, 7 
May 1930, pp. 777-779. Emphbis added. 



CoEombiano . en. kelacidn con fn aciaracibn o 
demarcacibn dc ia finea divisorin de aguns en 
dispta; pugs tiem entendido que esa 
demarcaci6n es indispensable para que la 
cuestibn quede de una vez terminada para 
sieinpre. 'y 

1.62 The Nicaraguan Foreign Affairs Minister began by 
explaining the way in which the Government of Nicaragua 
had agreed on the decision regarding the addition of the 82" 
W Meridian as the boundary in rhe disp~rte with Colombia: 

"...that during an interview at the Ministry of 
Foreign Affairs with rhe HonourabIe Senate 
Commission on Foreign Affairs, if was agreed 
between the Commission and the advisors of 
the Government to accept the 82" west 
Greenwich meridian and of the Hydrographic 
Commission of the Ministry of the Navy of the 
United States of 1885, us the bounda~y in this 
dispute with Colombia ... 3 3 4 5  

f",..qtre en una entrevista en et Minisferio de 
Refaciones cofi la Honorable Comisiun de 
Retaciones dd Senah, se convim entre !a 
Cumisidn y fos Cansejeros de£ Gobiernu en 
acepfar cumo limife en esm dispura con 
Colombia et 82" Ueste del meridiano de 
Greenwich y de la Comisidn Hidrogra8ca de2 
Ministeriu de la Marina de 10s Estados Unidos 
de 1885 ...'y 

1.63 The Nicaraguan Foreign Affairs Minister went on to explain 
that, since certain concerns had arisen due to the possibility 

41 Annex 8: Record vf session XLIX of the Chamber af rhe Senale of rhe Nicaraguan 
Cor~gress, S Mar. 1930. La Gacefa, Diirrio Oficial, AlIa XXXIV, Managua, D.N., No. 98, 7 
May 1930, pp. 777-779. Emphasis a d d d .  



that the inclusion of the -boundary proposed by the 
Government of Nicaragua could imply the need for a new 
consideration of the Tray  by the Colombian Con-+ he 
had discussect the issue with the represenhtive of Colombia 
and the latter, in turn, had consrllkd with his Government: 

"... that having dealt with the HonourabIe 
Minister of Colombia [in Managua], and he in 
turn with his Government, who manifested that 
he begged not to alter the Treaty because it 
would have to be submitted again to the 
Congress' consideration; having insinuated to 
H.E. Minister Esguema to discuss this issue 
again with his Government, and after obtaining 
a reply, he had manifested to him that his 
govern men^ hnd au~hot~ized him to declare that 
such Treaty worrId not be submitted for the 
approval of the Colombian Congress by reason 
of fhe... d . n g  iine ['con ~pfofivu de la-.- tines 
divisonbal, that he could therefore..- amre the 
Honourable Chamber . , . that the Treaty would 
be approved without the need for it to be 
submitted again for the approval of the 
[Colombian] Congress." 46 

The Nicaraguan Foreign Affairs Minister also explained that 
the inclusion of ihe 82" W Meridian's 

"only g ~ r p s e  was ro es~oblish e boundary 
behueen the archiplagos which had been the 
reason for the dispute" ("sbio ienia p r  objeto 
seiialar un Eimite enfre 10s archl;tri61~1gos qere 
h b i m  side modw iie fa disputaT'); "the 
CoIombian Govement  had already accepted 
that clarification according to what was 

" Anncx 8: Record of session XL.1X or I he C h m h r  of the Senatc of the N i c q u a n  
Congress, 5 Mar 1930. La Gacera, Diarlo Oficial. Aho XXXIV, Managua, D.N., No. 98, 7 
May 1930, pp. 777-779. Emphasis added, 



expressed . by + their Minister Plenipotentiary, 
[who had] soIeIy rnaniksted that this 
clarification [should] be made in the protocol of 
[sic] ratification of the Treaty; that this 
~Iarification was a need for rhe future of both 
nations, as it came to establish the geogr~phiccrl 
boundary between the archipelagos in dispute, 
without which the question would not be 
completely defined [' . . .p  ues venia a seiialar el 
lirnite geognifico entre 10s arch@iilagos en 
disputa sin lo cual no quedariu coinpletarnente 
definida la cuestibn 7.7747 

1.64 Yet another reiteration of the Nicaraguan Congress' 
understanding of the implications of the aforemen ti oned 
grovisjun as an agreed boundary was given by Senator 
Demetrio Cuadra when he Then took the floor and stated: 

"I consider it to be a complete amendment of 
the Treaty and therefore shouId be returned for 
the consideratinn of the Colombian Congess 
where eevwhing is done with IegaI formality. 
11 is urgent fur us to clarify our rights over the 
Mosquito territory and over the islands granted 
by the Bryan-Chamorro Treaty as belonging to 
Nicaragua for the construction of the canal." 

1.65 The Treaty was unanimously approved in the Nicaraguan 
Senate on 6 March 1 930. 

1.66 In the Nicaraguan Chamber of Deputies, the Treaty was 
reviewed by the ~ o r d i ~ n  Affairs Commission formed by 
the foilowing Deputies: Argilello, Irias, Garcia and Borgen. 
When unanimity was not achieved for the approval of the 

41 Annex 8: Record of session XLIX of Ihe CIramber of the Senate of the Nicaraguan 
Congress, 5 Mar. 1930. Ln Gocefa, Diario OficiaI, M o  XXXIV, Maraguq D.N., No. 4%, 7 
May 1930, pp. 777-779. Emphaqis added. 
'' Annex 9: Record of session LVIII uf rhe Chanber of Deputies of  the Nicarag~an 
Congress, I Apr. 1930. La Gaceia, Diario UfrciaI, Airo XXXIV, Managnq D.N., NO. 182, 
20 Aug. 1930, p. 1460 ff. 



instrument, Deputy Borgen drafted a minority report 
recommending that the Tmty not be approved. For their 
part, Deputies Argliel lo, lrias and Garcia drafted a majority 
report that concluded as follows: 

"...rewmmending to ye, the approval of the 
aforemefit ioned ~mty  concluded between 
Nicaragua and Colombia, with the addition 
proposed in the Senatc ~ h a r n b e r " . ~ ~  

After a lengthy debate, the majority report recommending 
the Treaty" approval was adopted by 25 votes to 13, 
thereby resulting in the Treaty's adoption in the Chamber 
of Deputies en 3 April I 930. 

1.67 The single article covering the Nicaraguan Congressional 
approval decree reads as follows: 

"The Treaty concluded between Nicaragua and 
the Republic of Colombia on 24 March 1928, 
that was approved by the Executive Brmch on 
the 27th of the same month and year, is hereby 
ratified; Jhe Treaky puts aut end to rhe question 
pending between bork RepbIics regatding the 
Arckipetago ofSm Andrks and #he Nicar~~guiatr 
~~sqolifid''; understanding that the ArchipeIago 
of San And& mentioned in the first clause of 
the Treaty, does not extend to the west of 
Greenwich Meridian 82, of the map pubIished 
in Qclober 11885 by the Hydrographic Office of 
Washington under the authority of the Secretary 
of the Navy of the United States. 

rn Annex 9: Record of  session LVIlI of the Charnbcr of Deputies of the Nicaraguan 
Congress, 1 Apr. 1930. La G e t a ,  Diario Oficinl, Aao XXXIV, Managua, D.N., No. 182, 
20 Aug. 1930, p. 1460 R 

"Trarodo qlte pone f&mino a lo caesrih p c d i e ~ e  entre ambas Re@biicas due d 
Archipidago de Son An&& y Prodencia y la Mmqaitiw nicm@ense." 



This decree shalI be incIuded in the Insh-ument 
of Ratification.. ."51 

1.68 The President of Nicaragua signed into law the 
Congressional approval decree by Presidential Resolution of 
5 April 1 930~'. The Congressional and Executive instruments 
of approval were published in the official journal of the 
Republic of Nicaragua on 2 July 1 93 0. 

1.69 In the PrutocoI of Exchange of Ratifications signed in 
Managua on 5 May 1930, the rnrltuaIIy agreed provision 
regarding the 82" W Meridian refened to above was included 
a§ foIIows: 

"His Excellency Dr. Don ManueI Esguera, 
Envoy Extraordinary and Minister Plenipotentiary 
of Colombia to Nicaragua, and His Excellency 
Dr. Don Julian Irias, Minister for Foreign 
Affairs, having met in the offices of the 
Ministry of Foreign Affairs of the Government 
of Nicaragua, for the purpose of proceeding to 
exchange the ratifications of their respective 
governments, regarding the Treaty concluded 
between Colombia and Nicaragua, on March 
twenty-fourth, one thousand nine hundred and 
twenty-eight, fu pa# an end 15 the question 
pmding bemeen both Republics, concerning 
the S m  Andris and Pr~v idenc i~  Arch belago 
and the Nictlrc~guan ~os~ziir in '~;  having 
communicated their full powers found in good 
and due form, and having noted that the said 
ratifications were identical, proceeded to exchange 
the same. 

-. -. 

51 ~ n n e x  10: Official Publication in Nicaragua of the 1928 Treaty Concerning Territorial 
Questions at Issue between Colombian and Nicaragua, and its Protocol of Exchange of 
Ratificarians of 1930, ta Gacela, Diario Oficial, Afio XXXIV, Managuk D.N., No. 144, 2 
July I934 pp. I I45-I 145. Emphasis addcd. 
" "...purn pmer tkrmino o la cucsribn pendienie enire ombar Repriblicas, sobre el 
ArclripiPo de Sm Andres y Yruvidencia g la M q r i i i z u  nicarugiienre. " Emphasis added. 



The undersigned, in virtue of the h l l  powers 
which have been granted to them and on the 
insfructions of their respective govmments, 
hereby decIare: that the Archigelago of San 
And* and Providencia, which is mentioned in 
the first clause of the referred to Treaty does 
not extend west of the 82 Greenwich 
meridian." 

1.70 The Protocol of Exchange of Ratifications was also oficially 
publishd by Nicaragua, along with the Treaty's text and the 
required approval decrees (Presidential and Congressional). 

1.71 The Tmty of 1 x 8  a d  its PrutocoI of Exchange of 
Ratifications of 1930 senled the dispute between Colombia 
and Nicaragua on the fe1Iowing basis: 

(a) N icaragua recognized Cdorn bia's sovereignty over the 
islands of San And&, Pmvidencia and Santa Catalina, 
and over the other islands, islets and cays forming pact of 
the San Andks Archipelago; 

(b) Colombia recognized Nicaragua's sovereignty over the 
Mosquito Coast and over the Islas Mangles (Corn 
Tslands), two islands which were also part of the 
Archipelago; 

c Nicaragua recognized and agreed that sovereignty over 
the cays of Roncador, Quitasueik and S m a ,  
constituting p Z  of the ArchJpeIago, was a matter wIely 
between CoIombia and the United States, to the 
exclusion of~icaragua'~; and 

53 See paras. 1.82-1.83, infra. 



fd) The rwo Srates agreed that the boundary between them 
foI1owed the Meridian 82" W, thus eliminating any 
matter that could be the object of a dispute between the 
two nations. 

1.72 Colombia continued to exercise, as it had been doing, its 
sovereignty and jurisdiction over each and every one of the 
features of the Archipelago, namely, the islands of San 
Andres, Providencia and Santa Catalina, the cays of 
Roncador, Quitasuefio y Serrana, the cays of Serranilla, Bajo 
Nuevu, Albuquerque, a d  the group of Cays of the East- 
Southeast or Courtown Cays ("Cayos del Este-Sudeste") as 
well as over the other adjacent islets, cays and banks (see 
para. 1.8, above). As regards the cays of Roncador, 
Quitasuefio and Serrana, they continued to be under the 
starus quo agreed between Colon-rbia and rhe United States in 
1928 (see paras. 1.82-1.83, below). There was never any 
exercise of sovereignty, dominion or jurisdiction over any of 
them on Nicaragua's part. 

1.73 The Treaty was promulgated in Colombia by decree No. 993 
of 23 June 1 930, published in the Diario Oficial, the 0 ficial 
Journal No. 2 1426 of 30 June 1930, pp. 705-706. That decree 
entirely transcribed both the instnrment of ratification of the 
Treaty signed by President Jose Maria Moncada of 
Nicaragua an 30 April 1930, and the Protocol of Exchange of 
Ratifications of 5 May 1 930. The aforementioned Nicaraguan 
instrument of ratification, in turn, included the entice text of 
the Treaty, the decree of the Congress of Nicat-agrra, the 
presidentid approval of that decree of 5 April, and the 
ProtocoI of Exchange of Ratificarions. In Nicaragua, as 
mentioned earlier, the ratification insmment inchding all 
these documents was pubfished in ''La Gaceta", the OficiaI 
Journal, No. 144, 2 July 1930, p. 1 145- 1 146. These texts are 
also transcribed in the Colombian decree referred to above. 



C. REGISTRATION OF THE 1928 TREATY AND ITS PROTOCOL OF 
EXCHANGE OF RATIFICATlONS OF 1930 

1.74 The Treaty and its P1.o~ocoI of Exchange of Ratifications 
were registered with the Secretary-General of the League of 
Nations on 16 August 1930, under No. 2426. Registration 
was initidly made at fhe request of the Colombian 
Ambassadw in Bern, Francisco Jest ~ r n r t i a ~ ~ .  111 fhe Index 
of VoI. CV of the Remeif, when referring to the registration 
requested by Colombia, it is indicated, "Treaq concerning 
territorial questiom at issue between the two SkatesI signed 
at ManaguuR Marck 24, 1928, and Protocol of Exchange of 
htifacations signed at Managua, hitby 5, 19JO''* On page 
338, where the text of the Treaty and Protocol appear, a 
footnote is included stating that "The exchange of 
ratz~cc~tions took place at Managua, May 5, 1 930. me treaty 
came in~furce  on ihai duteSJS. 

1.75 Subsequently, wr 25 May 1932, the Nicaraguan Foreign 
Affairs Minister likewise requested the Treaty's regi~tration~. 
Since the Treaty had already been regisrered at the request of 
Colombia, tile reference to the' Nicaraguan wn~nmunicatiun 
carries the same number 2426 that had been assigned in 
1930. In the alphabetical index of the 1433 volume of the 
League of Nations Tmty Series, there w: "Treaty lPad 
P m t d  of fichange of R~~f imi i~om- Temerrr&riaI Questions. 
Communicated by Nica~agtda"~'. 

'* Annex I I :  Index of Qe 1930 Treav Serirs of rbt  Lt~gtre of Nafions, League of Nations, 
TrrrrgSenes. 1930, voI. CV, p. 7. 
55 Lcngne of Nalion3, Tmy Series. 1930, vnl. CV, p.338. 
" Anntx 12: Index of Ihe 1931-1932 1-reaty Scrim of the Leagrre oEMatbm. Lawe of 
Narions, 7keatySeries. 1931-32, wI- CXXIl. p 362. " A n n a  13: A I ~ e f k a l  Index ofthe 1930-1932 General Index oft& Trcaty Smia of lhc 
League of Mations. League of Nmions, lkealy Series, 1 933, pp. 348,422. 
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VI. The 1928-1972 Agreements between CoIorn bia and the 
United States about the Cays of Runcador, Quitmrsuefio and 

Serrana 

1.76 During the 19' century, the United States Government was 
facing serious dificulties with its farmers because of a 
shortage in the provision of fertilisers. ~uano.'', which exists 
on severaI oceanic islands and cays, especially those located 
in the Caribbean Sea, was the idea1 solution. In order to 
satisfy the aforementioned needs, the 34' American 
Congress issued the so-called "Guam Law" on 18 August 
1856. This stated tI-rar, when any citizen of the United Srates 
discovered and took possession of a deposit of guano on any 
island, rock or cay, which was not under the legal jurisdiction 
of any other government, it was considered to belong to the 
United States. 

1-77 In 1890 Colombia learned that the United States 
Government, acting pursuant to that don-restic provision, had 
granted authorization to one of its nationals for the extraction 
of guano on the Cays of Roncadur, QuitasueRo and Serana, 
that are part of rhe Archipelago of San Andris. The 
CoIorn bian Government protested to the United States, 
asserting its sovereignty over those cays. A dispute thus 
arose between the two States which led to omcia1 exchanges 
between them. That controversy would resurface in 191 9, 
when the Governor of San AndrQ and Providencia informed 
the central Government of Bogoth about the erection of 
lighthouses by the United States on the cays in question. 

1.78 R e  CaIombian Minister of Foreign Aff.diir~ irnmediareIy 
summoned the United States Ambassador in Bogot& to 
advise him of the effect that such an action would have on 

58 Guano is formed by excrement of marine birds, and is usually found on rocky coasts or on, 
islets and cays scattered in the sea, especially those located in the Caribbean Sea. 11 is 
especially rich in phosphtltes and has bcen used for n long time as a top quality, low priced 
fertiliser. 



the relations between the two countries and to deIiver a Note 
of a d d m d  to the Secretary of State. The 
American Ambassador stated that there must have been a 
misunderstanding as to the ownership of rhe cays in question 
and: later expressed his displeasure and concern to the State 
Department regarding this fact. 

1.79 The American Ambassador's concern proved accurate, as 
strong popular protests arose almost immediately in 
~olornbia~'. The State Department then requested its 
Ambassador in Bogoti to inform the Colombian Government 
that the United States were willing to consider CoIombia's 
position on the matrer. 

1.80 At r r ~  time between 18913 and 1928 did the Government of 
Nicaragrra state any spgcific memations or claims w h a ~ e r  
to Colombia or to the United States with regard to any of the 
aforementioned cays. 

1.8 1 On the contrary, in concluding the Esguema-Bbcenas Treaty 
Nicaragua expressly recogized that it Iackcd my rights over 
them. For Nicaragua agreed that rhe question of sovereignty 
over them was an issue soIeIy between Colombia md the 
United States to the exclusion of Nicaragua, by virtue of the 
provision imluded therein stipulating that "the R o d o r ,  
Quitawe50 and S e m a  cays are not wmidered to be 
included in this Treaty, sovereignty over which is in dispute 
between Colombia and the United States of America". No 
specific reference to any of those cays was ever made during 
the Congressional debates of the Treaty in Nicaragua. Tn 
contrast, during the approval debates of the Treaty in the 
Colombian Chamber of Representatives, the aforementioned 

" Annex 14: D i p b m i c  Mole ot' 13 Sept. 1919, addressed to the Amrim Mkis#er in 
Bugua by Colombia-s Foreign Aff,xks Mi nisrer. 
* Annex 15: Telegram of 4 Oct. 19 19. a d d d  to 1he ! k r e # t y  ol' Srare nf the  Unired 
Stafcs by the Americarr MrrirSler in BogolB, Papers ReI~rirrg 10 ti)# Foreign Reia~iorn ofike 
iJni!edSmies, 1919. VUI. 1, Government Printing OIli~e, Washingon, 1934, pp. $00-801. 



clause was criticiz~d since Colombia's righrs over the cays 
were unquesti&able6'. 

1.82 After the Esguerra-Bhrcenas Treaty was signed on 24 March 
1928, Colombia and the United States entered into an 
Agreement regarding the aforementioned cays on 10 April 
1 92862. The Parties agreed to maintain the existing situation 
in the cays, by which Colombian nationals would continue to 
fish -unintemptedly- in the waters of the cays without any 
objection from the United States while, for its part, the 
United States would continue to be in charge of the 
maintenance of navigation aids then or afterwards 
estahIished by them on the cays in cluestion, without any 
objection from Colornbia, 

1.83 The foregoing state of affairs continued without change until 
the 1928 Agreement was replaced by the "Treaty concerning 
the status of Quita ~ u e n o ~ ~ ,  Roncador and Serrana", known 
as the Vkquez - Saccio Treaty signed between Colombia 
and the United States on 8 September 1 9 7 2 ~ ~ .  Nicaragua 
never expressed any claim to Colombia regarding 
sovereignty over the cays, either before or after 1928, until 
1971 when the negotiations between CoIombia and the 
United States begaii: 

1.84 The Treaty of 8 September 1972 consists of nine ar-ficles, the 
f i l s  of which provides that '?the Government of the United 

6' Anales de la CCriara de Represenrantes, Sesiones Extraordinarias de 1928 [Annals of  the 
Chamber of Representatives, Extraordinary Sessions of 19281, Bogot4 Wednesday, 14 Nov. 
1928, number 158, page 1,131. 
62 Annex 16: Agreement between Colombia and the United States, concerning thc status of 
QuitasueiIo, Roncador and Serrana, of 10 April 1928. 
63 In thc oficial English version of the Treaty the name of the Quitasuciio cay is spelled as 
"Quita Sueno". ~ o k e v e r ,  the most common denomination and the one used oEIiciallp by 
the Governmen1 of the Republic of  Colombia is "Quiras~vfio". 
W Annex I?: Treaty between the Government of the Republic of Cobmbia and the 
Government of the United States of Anrerica concerning the srafus of Quita Sueno, 
Roncador and Senma signed on 8 September 1972. 



States hereby renounces any and all claims to sovereignty 
over Quita Sueno, Roncador and Serrana". 

1.85 In the Treaty, the Govetnrnent of Colombia guaranteed, 
under certain conditions, the development of fishing 
activities by ships and nationaIs of the Unifed States in the 
waters adjacent to rhe Cays; the United States transferred the 
existing navigation aids on the Cays to Colombia, and 
Colombia was to be in charge of their maintenance and 
operation6'. The regime established in the Agreement of 
1 928 was brought to an end. 

1.86 After the respective approval procedures in the Congress of 
each of the two Slates, the exchange of the ratification 
instruments took pIace in Bog& an 17 Sep~ernber 198 1. 

1.87 The Treaty was registered with the Secretary-General of rhe 
United Nations on 31 March 1983, at the request of the 
United States, under number 2 1 80 1. 

1.88 In this way, the dispute between the United States and 
Colombia regarding sovereignty over the Cays of Roncador, 
Quitasueiio and Serrana -that had begun at the end of the 1 
century- was brought to an end by the 1972 Treaty. 

6' Due lo the fact [hat Ihe US autllorilies of ihe Panarna Chwdl ceascd the operation and 
maintenance of the lighthouses, the Quitasuefio lighthouse (of crucial importance in an area 
that is especially dangerous for navigation) stopped working by the end of the 1960s, and 
had been rep1:iced since 1971 by thc Colombian Navy by a more modem lighthuuse with 
different characteristics tu those of the one that had heen operated by the United States. The 
same occurred with the lighthouses in Semna and Roncador, which were replaced with 
more modern and functional lighthouses by the Colombian Government. 



VIT. Nicaragua Purpcrfs to Carry Out Activities in Areas to the 
East of the Agreed Maritime Boundary between the two 

Countries along the 8z0 W Meridian 

1.89 ARer the conclusion of the 1928 Treaty and its Protocol of 
Exchange of Ratifications of 1930 that settled the dispute 
ktwem Colombia and Nicamgua, Colombia continud exercising 
its sovereignty and administration over the Archipelago and 
its appurtenant maritime areas in the same uninterrupted 
manner as it had done so for nearIy two cenhiries. 

1.90 In 1969 Nicaragua, for the very first time -and without 
questioning the validity or effectiveness of rhe 1928 Treaty 
as a whole- purported to cany out activities in areas to the 
east of the agreed n-raritime boundary along the 82" W 
Meridian by granting survey permits and oil concessions in 
those areas. Colombia protested to the Nicaraguan 
Government by Note of 4 June 1 969h6. 

1.91 In its ~ernorial~ ' ,  Nicaragua wrongly asserts that Colombia 
for the first time claimed the 82" W Meridian as a maritime 
boundary in that digIomatic Note ro Nicaragua of 4 June 
1969. That is nbi true. CoIombia's 1969 protest was 
occasioned by Nicxagua's acrivities to the east of that 
meridian, But ever since the concIusion of rhe agreement 
reached by the 1928 Treaty and its ProtocoI of Exchange of 
Ratifications uf 1 930, Colombia has a1 ways conducted itseI f 
as regards the boundary on the basis of what was then 
agreed. 

1.92 As early as 1931 4 n l y  a year after the Treaty's entry into 
force- the 82" W Meridian was included as the boundary 
between Colombia and Nicaragua in the Official Map of the 

" k ~ n m  18: Diplomatic Note of 4 June 1969, addressed to Nicaragua's Foreign Affairs 
Minister by Colombia's Ambrtssador in Managua. 
'' Metnariirl ofNicarag11~1, inler nliu, p. 178, para. 2.255. 



Republic of Colombia, without there being any protest from 
Nicaragua (See Maps No. 4 and 4 bk). Colombia 
subsequently published several similar oficial maps that 
were not protested by Nicaragua either (See e.g., Maps Nos. 
5 - 11). In the official publications of Colon-rbia entitled, 
' l imits of the Republic of Colombia" (Limiles cle fa 
Repibtica de Coiombia), prlblished in 1934 and 1 9446g, the 
82" W Meridian was Iikewise incorporated as the border 
between Colombia and Nicaragua. Those publications were 
not the subject of protests on the part of Nicaragua. 
Colombia has consistently continued to exercise its 
sovereignty and jurisdiction over the maritime areas 
corresponding to the Archipelago up to the aforementioned 
meridian. 

VIIT. Nicaragua's Uniiaferal ChaIIenge to the VaIidity of f he 
1928 Treaty 

A. NICAMGUA'S UNILATERAL PURPORTED DECLARATION OF 
NULL tTY 

1.93 On 19 July 1979, the Sandinista Movement came to power in 
Nicaragua. Thereafter, a process to increase Nicaragua's 
military power and armaments -unprecedented in Central 
American history- began and, at the same time, numerous 
military and civilian advisers came to Nicaragua, thus 
generating a delicate sibation in the region. Some seven 
months Iater, Nicaragua purpofled to question the terirturiaI 
and maritime settlement reached hd f  a century earlier with 
the Esguerra-BArcenas Treaty of 1928 and its ProtccoI of 
Exchange of Ratifications of 1930. 

68 Linlites de la Repziblica de Calombilr, Repithtic of  Colombia, Ministry of  Foreign Affairs, 
Office of 1,ongitudes and Borders, Editorial Ccntro, Bogoth, 1934 p. 46. And, Limites de la 
Replibiica de Colombia, Second edition, Republic of  Colombia, Ministry of Foreign Affairs, 
Office of Longitudes and Borders, Colombia Lithography, Bogot& 1944, p. 10 1. 



1.94 On 4 February 1980, Nicaragua's Minister of Foreign 
Affairs, MigueI D'Escoto, unexpectedly called in the 
diplomatic corps accredited in that country to a meeting at 
the Ministry. During the meeting the Minister distributed an 
official declaration and a "Libro Blanco" (White by 
which Nicaragua attempted to declare null and void the 
Treaty signed with Colombia in 1928. In those documents, a 
series of arguments were advanced to support that attempt, 
among them the following: 

"The historical circumstances undergone by our 
peopIe since 1909 impeded h e  reaI defence of 
our Continental Shelf, jurisdictional waters and 
insular territories emerging from this 
Continental Shelf. 

I.....] 

A great deal of time has passed since the 
Bhrcenas Meneses-Esguerra Treaty, but the fact 
is that, it was only on 19 July 1979 that 
Nicaragua recovered its national sovereignty; 
before the victory achieved by our people, it 
had been impossible lo proceed to defend the 
insuIar, marine and submarine territory of 
Nicaragua. 

[.....I 

These circumstances impose the patriotic and 
revolutionary obligation upon us, to declare the 
nullity and lack of validity of the Bhrcenas 
Meneses-Esguerra Treaty.. . in a historical 
context which incapacitated as rulers, the 
presidents imposed by the American forces of 
intervention in Nicaragua and which infringed, 

69 Nicqua ' s  White Paper on [he case. Libro Blanco sobve el cnso dc Son Arrdris y 
Pruvidencin, Minis~erio de ReIacia~ies Exteriores de Ia RepirbIica de Nicaragua, Managua, 4 
Feb. 1980. 



as stated, the principles of the National 
Constitution in force.. . >*?D 

Nicaragua's position was in clear vio1atio11 of the norms 
and principles of international Iaw, in parricuIar of the 
principle of pacfa sfint servanda. It must also be noted that, 
at the time, the Republic of Nicaragua never stated, in 
relation to its purported unilateral declaration of nullity, the 
alleged breach by Colombia of the 1928 Treaty. In fact, the 
argument of alleged breach of treaty by Colombia was only 
advanced by' Nicaragua, for the very first time, in its 
Memorial of 28 April 2003. 

1 9 5  Nicaragua's extravagant claim was immecIiateIy rejecred by 
the Government of CoIumbia in a Note of 5 February 1980~'. 
Among other arguments, CoIom bia stated that, 

"The Nicaraguan atritude, of invoki~lg the 
nullity or invalidity of the Esguerra - BLcenas 
Treaty fifty years after having entered into - 

force, is an unfounded claim that counters 
historical reality and breaches the most 
elementary principles of international public 
law. Even more so, given that an ample 
parliamentary debate in both countries 
prcceded the ratification of the Treaty, that it 
was not approved suddenly, but that after being 
signed by the PIenipotentiaries of the High 
Parties, was discussed in two legislative 
periods in Nicaragua, prior to the definitive 
approval. 

70 Nicaragua's White Paper on the case. Libro Blanco sobre el cnso dc San And& y 
Providenciu, Ministcrio dc Relnciones Exteriores de la Repdblica de Nicaragua, Managua, 4 
Feh, 1980. pp. 3-4. See footnote 6. 
7 '  Anncx 19: Diplo~natic Note uf 5 Fch. 1980, addressed to Nicmgua's Foreign Afhirs 
Minister by Colombia's Foreign Affairs Minister. 



No less surprising is the fact that the 
Nicaraguan Declaration suggeits that there was 
a lack of sovereignty between 19219 and 1979, 
because - if that situation had occurred, we 
would find umeIves facing the disregard for 
all the commitments contracted by Nicaragua 
in the seven preceding decades." 

1-96 The Colombian Government produixd a document of its 
own -the "Libro Blanw de Colombia" (White Book of 
~010pppbia1~- demonstrating Phe rmlawlFuIness of the 
Nicaraguan position. NamlIy, after this purported uniIateraI 
dmIar&im of nulIity by Nicaragua, the 1928 Treaty and its 
I930 Protax1 continued to be fully implemented by the 
RepubIic of CuIornbla. 

1.97 This was not f ie first time the Nicaraguan Government 
attempted to disavow a treaty, a daision of an intmtionaI 
court m an abitral awerrd. It has been a repeated practice of 
Nicaragua, which h a  in fact assumed an identical posture 
towards its other neighburs. Ln 187 1 Nicarapa uniletteraIly 
declared that it m i d e e d  the Caflas - Jmz Treaty of 1858, 
which had esrablisbed its land border with Costa Rica, to be 

- null and void. As regards to Hmduras, N~caragua also 
uniIateralty declared as null and void, s e v d  years affer it 
was issued, che h i t r a t  award rendered by His Majesty the 
King of Spain, in 1906, defining the I d  border between rk 
two countries. Likewise, Nicaragua refused to comply with 
the judgments of the Cenual American Court of Justice of 
1916and 1917. 

1.98 Nicaragua has in its Memorial repeated its contention that the 
Esguem-Bkenas Tmty of' I928 is null md void. 
Colombia categurica1ly rejects those cmtentions as who1 Iy 
without foundation in intemariomP law, 



B. THE QUESTION OF THE VALIDITY OF THE 1928 TREATY 

1 In its Memorial, Nicaragua adopts and expands upon the 
"patriotic and revolutionaly" analysis in its "White Paper" 
of 1980. 

1,100 Nicaragua endeavors to show that Colombia, "well aware" 
that Nicaragua's titIe to the San And& Archipelago was 
"firmly established in accurdance with the Z& possidetis 
&is principle ... took advanrage of the U.S. wcupzaion of 
Nicaragua to extort from her the concIusion of !he 1928 
~ r e a t y " ~ ~ .  It claims that "the real negotiators of the Treaty 
were Colombia and the United States, and that Nicaragua 
was merely an onIcoker awaiting instr~ctions*'~~. It 
maintains that the Unired States dect ined to extend its good 
ofices in favor of a Nicaraguan pruposal fur arbitration 
with Colombia over sovereignty over the San And& 
Archipelago and rather endorsed Colombia's proposal for 
what came to be the substance of the 1928 Treaty as "an 
equitable so~ution"'~, to the "great disappointment"76 of the 
Nicaraguan Minister. It argues that, when the United States 
Legation at Managua was "aritharized to exert its good 
offices in the premises", the 'cprernises'~eferred to the 
quarters of Lhe N i ~ r a g u a  ~ongress~. 

1.1 01 A reading of the diplomatic dispatches on which Nicaragua 
reIies in support of these and Iike assertions demonstrates 
the liberties raken by the Nica~aguan Memorial with the 
diplomaric record. Nothing in these dispatches indicates or 
impIies that Colombia "extorted" mything, or that the real 
negotiators of the 1928 Treaty were the United States and 
CoIombia. On the contrary, r h q  show that it was 
CoIornbia and Colombia alone that took the initiative in 

" Mentorial ofNicm-irgrra, p. 98, po. 2.82. " {bid, p. 99, p r a .  2.84. '' ibtd, p. 100, para. 2.85. " {bid., p. 100, par~.2.$6. 
" {bid. p. 106, pard. 299. 



proposing the terms of a settIement of a dispute thar 
originated with Nicaragua alone78. 

The diplomatic dispatches show that negotiations between 
Colombia and Nicaragua were extended over a period of 
years, and that, while Nicaragua sought the advice of fhe 
United States, and tried to enlist the infiuence of the United 
States in favor of its position, the Unitc.:ri States imposed no 

The United States did see merit in a settlement 
which "would make permanent a situation which ha[d] 
existed in fact"78, namely, that Nicaragua administered the 
Mosquito Coast and the Corn Islands and that Colombia 
administered the San Andrh Archipelago, a perfectly plaus j ble 
position on its face, and one that would "clear up" any 
question as to the right of Nicaragua in 1914 to lease Great 
and Lirtle Corn Islands to the United for purposes 
guaranteeing the security of the prospective inter-oceanic 
way across Ni- tmitory. Indeed, it was Nicaragua's 
foremost inrerest thar an inter-oceanic way be built in its 
territory. It accordingly heId various negotiations on the 
matter with fhe United States. The Nicaraguan Congressional 
records of the approval process of the 1928 Treaty clearly 
show that Nicaragua assigned the greatest impoflance to 
faciIitating the conditions for that project, 

1.103 The United States informed both Parties that, if they 
mutually so requested, it was prepared to mediate their 
dispute, on the understanding that, if ultimately it went to 
arbitration, the Parties bound themselves to comply with 
any awardR0. The United States Minister called on the 
President of Nicaragua at the request of, and with, the 
Colombian Minister in Managua to repeat what he had 
"already told the President about the Department's viewing 

"see in parficrrlar, Note of 21 Mar. 1925, addressed to Nicaragua's Foreign Affairs Minister 
by the Secretary of State, Prpcrs Refuting fo the Fureign Relations of [he United States, 
1925, VoI. I, Government Printing Office, Washington, 1940, p. 432. 
79 ibid See also, Memorandum by rhc Assislant Secretary of Stale, 2 Aug. 1927, P a p ~ ~ s  
ReIniing io I ~ P  Foreign Reifiriom of ilre Uniled Slnies, i 927, VoI. I, Go:-t:mmenl Friii~ing 
Oilice, wash ins lo!^, 1942, pp. 325-327. 
"l'he Secretary af Stare 10 the Mininrt tr CoIornbia, 25 Sept. 1925, Ioc. cP , pp. 43 t, 435. 



with favor a settlement along the lines which Colombia had 
proposd'Vut his so doing was not sinister in n 
circumstance in which the United States had been asked by 
Nicaragua to assist in resolving the dispute through the 
extension of i ts good officdl. 

1.104 To cIairn that an authorization to the U.S. Legation in 
Managua to exel? "its good offices in the prernises'9efers 
to the physicaI premises of the Nicaraguan Congress rather 
than lo what has been previously stated is a fatuous 
misconstruction of the English To maintain that 
Nicaztgua ratified the 1928 Treaty because of "the exertions" 
of' the United States Legation "in the premises" is not borne 
out by the diplomatic record cited by ~ i c a r a g u a ~ ~ .  The 
1928 Treaty was widely discussed in Nicaragua. The 
United States made clear to Nicaraguan authatities, including 
the new President Moncada, that it found the Treaty to be 
equitable and that it thought it unlikely that Nicaragua 
could achieve better terms; but that is not the same as saying 
that the United States imposed the Treaty on Nicaragua, 

1.10$ The alleged nullity of the 1928 Treaty was discovered by the 
revolutionary Junta in 1980 - more than fifly years after its 
negotiation. How can it be that a Treaty Iengrhily md duIy 
negotiated, and lengthily appmved and ddy  ratified, and 
thereafter implemented by the Partia for some five decades, 
cstn be found in 1980 fo be a nulliv? How can it be zhat a 
Treaty, regist& sepmteIy by Colombia a d  by Nicaragua 
with the League of Nations Secretariat pursuant to ArticIe 18 

-. 

"l'hc Minister in Nicaragua (Eberhardr] io ~ h t .  Swretary of Stare, 4 Ftb. 1928, Prrpevs 
R e l f l i i ~  to the F#rig:n Kehionr oJ ihr Uniled S~ates, 19.28, Vo1. I, Government Printing 
Office, Washington, 1943, g 701. 
'?he Mini3rer in Colombia (Caffcry) 10 tht: Secretary of State, 10 Sept. 1929, Papers 
RsIarlng to the Foreign Relotions ojrhe United Stater 1929, Val. I, Government Printing 
Ofice, Washington, 1943, p. 935. Perusal of this dispatch clearly shows thal the common 
term "premiscu" i s  therein used to refer to the matters mcntioned in thc previous paragraph 
d l h e  Icttgr. See also, Walker, David M., 7k Oxford Com~nim to h v ,  Clarendon Press - 
O~Torrl, 1980, p. 982, where the term '"Premises" is  defined as: "Ihings s d  out before, and 
conscqucntl~. in deeds, lhings previously mentioned. In conveyances, the word frequently 
refers back [a subiccrs fully descrikd ediw in the deed..," 
"pupers Reloling to the Foreign Relatiom offhe United Sates, 1929. Vol. I ,  Govemrnenr 
Printing O!%cc, Washington, 1943, pp. 934-938. 



of the Covenant of the Leagueas aA4tbinding" internationa1 
agreement, is found some fifty yeas Iater by Nicaragua to be 
a nullity? How is it that, in 1969, when CoIombia protested 
against Nicaragua's activities carried out to the east of the 
agreed maritime boundary with Colombia along the 82" W 
Meridian, Nicaragua did not notice that the Treaty instrument 
so providing, ratified a treaty that was purportedly null and 
void? 

1.106 The position now embraced by the Government of 
Nicaragua, and illustrated by the quotations found above i1-r 

paragraph 1.94, imports that, mtiI the Sandinista Junta 
assumption of power, no Government of Nicaragua from 
1909 to 1979 could bind Nicaragua internzltiunaIly because 
of what it terms, "[tlhis absence of sovereignty.. ,"g4. That 
absence of sovereignty, the White Paper maintains, began 
with United States intervention in 1909 and lasted "seventy 
years, until the Sandinista popular insurrection's victory on 
July 19, 1979"~~. It claims that the 1928 Treaty was imposed 
upin Nicaragua "under the total military and 
occupation by the United statesya6 and that, moreover, it 
infiinged the National Constitution then in force, "which 
prohibited in absolute terms the execution of Treaties 
irnpIying prejudice to the national sovereignty or division of 
the native soil"". 11 ackr~owledges that, "[a] Iong time has 
elapsed since the BBrcenas ~en&es -~s~ue r r a  ~ re i ty ,  but the 
fact is that it was not until JuIy 19, I979 that Nicacagua 

,987 recovered its Nat ionaI Sovereignty. . . . 

1.107 If however Nicaragua because of its subjection to United 
States influence between 1909 and 1979 lacked the 
capacity to conclude treaties, most notably the 1928 Treaty, 
it could not have become a founding Member and signatory 
to the Charter of the United Nations nor could it have, for 

" Nicaragua's White Paper on thc case. Libro Blanco sobre el caso de San Andrks y 
Provihcin, Ministerio de Relaciones Exteriores de la Republics de Nicaragua, Managua, 4 
Feb. 1980, p. 2. 
85 ]bid, p. I I .  
86 !bid., p. 2.  
'' {bid.. p. 3. 



that matter, become Party to the Pact of Bogot.A, the vely 
instrument on which Nicaragua founds the jurisdiction of 
the Court in the present proceedings. Indeed, as Nicaragua 
is a party to the Statute of the lnternationai Court of Justice 
as a Member of rhe United Nations, if it lacked the capacity 
to sign the Charter, it Iacks standing in this Court. 
Furthermore, Nicaragua's Declaration under the Optima1 
CIause, which this Slate is also invoking before the Court 
in the present proceedings, was made in 1929, that is, a 
year after the signature of the Treaty with Colombia and 
just a year before its ratification. 

C. ALLEGED UNCONSTITUTIONALITY 

I.  108 Nicaragua argues f hat the 1 928 Treaty was in violation of 
the then Constirution of Nicaragua (191 I), adopted under 
the aIIeged intervention of the United States, as per the 
dates cited in Nicaragua's own MernoriaI. The alleged 
violated ruIe of its domesric Iaw provides that ". . .treaties 
may not be reached that oppose the independence and 
integrity of the nation or that in some way affect her 
sovereignty.. ." 

It is clear that the 1928 Treaty, far from affecting the 
integrity or sovereignty of Nicaragua, notably favored both 
since by that treaty, Colombia renounced its rights over the 
Mosquito Coast and the Tslas Mangles (Corn Islands) in 
favor of Nicaragua. Fu~.themore, since the Constitution 
that Nicaragua now argues was violated did not even 
include the Ar-chipelago of Sm Andres as part of its 
territory, as acknowledged by Nicaragua in its ~ e r n u ~ t a l ~ ' ,  
it cannot be maintained rhat a treaty one of whose main 
objects was precisely that Archipelago was in violation of 
that Constitution. Even more so, since Nicaragua had never 
exercised any type of sovereignty over that Archipelago 
throughout its entire history. 

an Metnorial nf Nicaragua, p. 109, para. 2.105. 



1 .I09 In addition, it suffices to recall the governing provision of 
the Viema v on vent ion on the Law of Treaties (on which 
Convenzion Nicaragua reIies in its Memorial, notwithstanding 
the fact that it is not a Party). Article 27 provides: 

"InfereaI fa m d  obsefymce of treaties 

A party may not invoke the provisions of its 
internal law as justification for its faiIure to 
perform a treaty, ?'his rule is without prejudice to 
afiicle 46." 

The exception provided in Article 46 is as follows: 

"Pruvbiom of inter4 law regwding cmpefme 
lo conclude freaties 

1. A State may not invoke the f8ct that its 
consent ro be bound by a treaty has  been 
expressed in vioIatiun of a provision of its 
internal law regarding competence to conclude 
treaties as invalidating its consent unless that 
vioIation was manifest and m c m d  a rule of 
its internal law of fhndamenta1 importance. 

2. A violation is manifst if it would be 
objecriveIy evident TO my State conducting irsel f 
in the matter in accordance wirh normal practice 
and good faith." 

1.1 10 In this case, the n1Ieged violation of the Nicaraguan 
Constibution was not only nos rnairifest b Colombia or any 
third Szate. It was not manifest to Nicaragua imlf, which 
for fifty years tmted the 192R Treaty as Consrimrional and 
in force. It is significant that, in rhe m f u l  process of 
satifiw~ion ofthe 1 928 Tmry by the Nicaraguan Congress, 
these Constitutional issues were not even mentioned. Nor, 
as nunoted, did the Canstitution then in force specify that the 
Sm Andrb Archipelago was part of the territory of 



Nicaragua; in point of fact, no Constitution of Nicaragua 
ever has so provided. 

In the face of all of this, for the G o v m e n t  of Nicaragua to 
argue that a trvaty such as the 1928 Treaty and its PM~OCUI of 
Exchange of Ratifications of 1930 is void is an outrage, It 
comtirures a complete disregard of the most fundamen&I 
norm of intemarional law, that is, pacla sunt semtmda* the 
cornemtone of i ntemioml peace and security. Nicaragua's 
conduct is also contrary to the principle of the respect for the 
obIigations arising frc~n t r e a t k  and other sources of 
intemstti~nal law7 enshrined in the Charters of the Unird 
Na~iws  and the Organization of American Statess'. 

D, THE I928 TREATY HAS NOT BEEN TERMMATED BECAUSE OF 
"BREACH" 

1.1 I2 In Section IV of its Memorial Nicaragua mainfains for the 
very first time  hat, even if the 1928 Treaty "ever entered 
into force, it has been terminated as a consequence of its 
breach by ~olornbia"~'. It characterizes the I930 PmtocoI 
of Exchange of Ratification as "an authentic interpretation 
of TIE Treaty, on which both Pmies agreed and which was 
a condition for the ratificarion by the Nicaraguan 
~ong-e s s~~ ' .  Bur Nicaragua's Memorial goes on to allege 
that this common under.standing of the meaning of the 
Trwty "was not challenged by Colombia trnril 1969 when, 
for the first time, she contended rkat the 82" meridian.., 
constitutted the maritime border between herseIf and 
~ i c a a ~ u a . .  ."92. Nicaragua contends that, This radical 
shift in the common inte~prefation of the Trealy cIariy 
constituted a material breach of this in~tnlrnerrt"~~. It 

%P OfficiaI rcxl as pubTished by !he Genera1 S e c m u k r  of !he Q r g a n i m h  OC Amcricat~ 
Slavs, Washington, D.G., 1997. 
Qn tMemorinl d N t h i - a g t ~ ~ ,  p. 178. 
91 Ibd,  p. 175. pix. 2.254. 
" Ibid p. 178, para. 2.255. 

/bid. p. 178. pia 2.256. 



proceeds to characterize this "whimsicaI md self-serving 
interpretation of a fundamental ciause, which radical I y 
changes the intention of the contracting partiesmy4 as a 
"material breach" which accords Nicaragua the right to 
terminate the Treaty in pursuance of Article 60 of the 
Vienna Convention on the Law of ~reaties~'. 

1.1 13 These extraordinary assertions on the part of Nicaragua 
-advanced by Nicaragua for the first time only in its 
Memorial- are patently implausible. They are groundless, 
as a maner of fact and a matter of Iaw, 

1. I I4 As a matter of fact, it is not true that in I969 Colombia for 
the first time advanced the position that the 82" W 
Meridian constitutes a maritime dividing line between the 
jurisdictions of Colombia and Nicaragua. That position was 
the true shared position of both Parties when the 1930 
Protocol was concluded. It was Nicaragua itself, in its 
Congressional debates, that took the lead in making clear 
that its proposal to include the 82" W Meridian proviso into 
the 1928 Treaty was precisely designed to establish such a 
dividing line in the waters between Colombia and 
~ i c a r a g u a ~ ~ .  Colombia agreed to Nicaragua's proposal as 
already shown. 

I .  I 15 Also as already shown, it was as earIy as 193 1, one year 
a h r  the exchange of ratifications, that the 82" W Meridian 
was depicted as a boundary in the OfficiaI Map of the 
ReprrbIic of Colombia (see maps Nos. 4 and 46is), without 
receiving any protest from Nicaragua. Colornbia 
subsequently published several similar official n-raps {see 
e.g., Maps Nos. 5 - 11) that were not protested by 
Nicaragua either. Furthermore, in the official publications 
of Colombia entitled, "Limits of the Republic of 
Colombia" (Limites de 2u Reptiblica de Colombia), 

... -. ... 

MenforiaI ojNirorag~cu, p. 179, para. 2.258. 
'' Ibid, p. 180, p m .  2.26 I .  
% See rhe quorations from the C~)ngressionaI consideratinn of the q u a i o n  set out in this 
Chapter, paras I .59- I d3, and in ChapIer 11, paras. 2.4 1 and ff. 



published in 1934 and 1944"~ the 82" W Meridian was 
likewise inco~porated as the border between CoIombia and 
Nicaragua. Those publications were not the subject of 
protests on the parr of Nicaragua. 

I .  1 16 As a Inaner of Iaw, even if it were true -as it is not- that in 
1968 CoIornbia "uniIatesaIly converted" the 82" W 
Meridian into a rnaririrne boundary, a party's advancing an 
argument concerning the construction of a treaty cannot 
constitute of itself a "material breach" of it. The passage 
from Lord McNair's work on which Nicaragua relies98 
concerns an argument advanced in bad faith. Colombia's 
actions in 1969 cannot be characterized in that way. 
Colombia, acting in response to Nicaragua's attempt to 
carry out activities in areas to the east of the agreed 
boundary, did no more than assert the agreement as it was 
conceived by Nicaragua in 1930 and agreed by both Parties 
af that time. 

Further, as a matrer of law, even if an argument advanced 
by a party could by irself constirute a breach of treaty, that 
of itseIf could nut bring the treaty to an end. Under Article 
60 of the Vienna Convention on the Law of Treaties, a 
material breach of a bilateral treaty by one of the parties 
entitles the other to invoke the breach as a ground for 
terminating the treaty. Nicaragua has done nothing purporting 
to exercise this entitlement, presumably because it knows 
that it has no basis for so doing. Article 45 of the Vienna 
Convention is instructive in this regard, for it provides as 
ful!ows: 

"Loss of a right fu invoke a ground fur 
invalidof ing, term i ~ ~ r i n g ,  w irhdra wing from 
or suspending r h ~  operarion ofa &eae 

'' Limites de In Reptiblicn de Colombia, Kepublic o f  Colombia, Ministry of Forcign Affairs, 
Of ice  of Longitudes and Borders, Editorial Centro, RogotA, 1934 p. 46. And, Limites de la 
Repcblica de Cnlonrbin. Second edition, Republic of Colombia, Ministry of Foreign Affairs, 
Ofice of Longitudes and Borders, Colombia Lithography, Bogotj 1944, p. 101. 
98 Menrorial of Nicaragua, p. 178, pnra. 2.257. 



A State ,may no Ionger invoke a grotrnd for 
invalidating, terminating, withdrawing from or 
suspending dze operation of a treaty under 
Articlels] . . . 60. .  . if, after becoming aware of 
the facts: 

(a) it shall have expressly agreed 
that the treaty is valid or 
remains in force or continues in 
operation, as the case may be; 
or 

(b) it must by reason of its conduct 
be considered having acquiesced 
in the validity of the treaty or in 
its mainrenance in force or in 
operation, as the case may be." 

1.1 18 On the facts of this matter, it is plain that, in ratifying the 
1928 Treaty and in registering it with the League of 
Nations as binding, Nicaragua treated the 1928 Treaty as 
valid and in force, and that, by reason of having 
implemented the Treaty for decades, it more than 
acquiesced in its validity and maintenance in force and 
operation. Nicaragua's argument that the 1928 Treaty and 
its 1930 ProtocoI have terminated is wholly without merit. 

I .  I I 9  Furthermore, it is evident that Nicaragua cannot now be 
heard to argue that Colombia, by impIementing the 82"W 
Meridian as a maritime boundary -as agreed in 1930 and 
complied with from then on- is in breach of the 1928 Treaty 
with the result that that Treaty has been terminated or is subject 
to termination. A purpose of so extraordinary a claim is to vitiate 
Colombia's valid objections to jurisdiction: to undermine its 
position that, under the Pact of Bogoth, the dispute is one settled 
by arrangement between the parlies and governed by a treaty 
that was in force 011 the dak of the concIrrsion of the Pact, and is 
still in force; and to undermine its position that the dispute arises 
out of facts antecedent to 1932. If the Court were to sustain such 



an argument, it would permit a State to evade limitations on the 
jurisdiction of the Cou~r by means of a spurious cIairn, because 
the presentation of alleged violations before fhe C o w  would 
then of itself suffice to render those reservations -which are an 
expression of the wiII of States- ineffectual. Colombia is 
confident that the Cow will reat Nicaragua's adventurous 
argument with the reserve that it merits. 

1.120 Ilaving presented the general background of the case, 
according to Article 79 of the Rules of Court, Colombia's 
Preliminary Objections are hereinafter set out in full, 



CHAPTER I1 

IN ACCORDANCE WITH ARTICLES VI AND XXXIV 
OF THE PACT OF BOGOTA THE COURT IS 
"WITHOUT JURISDICTION TO HEAR THE 

CONTROVERSY" AND THEREFORE SHALL 
DECLARE THE '6CONTROVERSY,,. ENDED" 

I, The Pact of Bogoti 

2.1 The "American Treaty on Pacific SettIement", known as 
"Pact of Bogoth" ("the Pact"), was concluded on 30 April 
1 9 4 8 ~ ~ ,  during the IX International Conference of American 
States. It was based on a draft prepared by the Tnter- 
American Juridical Committee that included amendments 
suggested by Brazil, Mexico and Peru. 

2 2  The Pact of Bog& is a principa1 element in the Inrer- 
American system for the pacific sertIement of dispures, and 
has a special place in the Charter of the Organization of 
American States. The Pact estabIishes a system for the 
settlement of disputes in which the Parties undertake to use 
the agreed procedures, in the manner and under the 
conditiow provided for in the Pact (Article II of the Pact of 
Bogoth]. The procedures established in the Pact are: 

- Good offices and medialion (Chapter Two), 

- Investigation and conciIiation (Chapter Three), 

- Judicial procedure (Chapter Four), and 

- Arbitration(ChapterFive). 

Annex 20: American Treaty on Pacific Settlement, "Pact of Bogoth", 30 April 1948. 
Official text in the English and Spanish languages. 



2.3 However, the Pact, in its ArticIe VI, excludes h r n  the 
application of ati of the aforemen~ioned procedures matters 
already settled by arrangements between the Patzis or 
governed by m t K s  in force on the date of the Pact's 
currc~usion. 

2.4 When the Pact of Bogota was wncluded in 1948, &ere was a 
considerable number of outstanding disputes between 
various American States but none whatsoever between 
~ i h g u a  and Colombia 

11. The Relevant P ~ Y  Isians of the Pact of Bogota 

2.5 The Parties are in agreement that the Pact of BogotB -a 
treaty in force between them- is governing, Tn both its 
Application and its Memorial, however, Nicaragua relies 
only on one provision of the Pact, namely Article XXXI, 
without giving effect, or even referring, to other provisions 
of the Pact which, in the Court's own w d s ,  'Crestrict the 
scope of the Parties' commitment" ID' under ArTicle XXXI, 
namely, Articles VI and XXXIV. It is not Article XXXJ, 
read in isolation from the other relevant provisions, which 
cunfel-s jurisdic~ion upon the Court, but the whole of 
Chapter Four. YJudieial Procedure") read in conjunction 
with the general provisions in Chapter One ("General 
Obligation to Settle Disputes by Pacific Means"), and in 
particular with Article VI, to which reference is explicitly 
made by the TetmS of ArricIe XXXIV. Article XXXI does 
not stand alone, but must be read together with other 
relevant provisions of the Pact - to which Nicaragua makes 
no ~ference. 

'OD Bo&r and T-hc~rdr Armed A c i i r  (Nicaragsca v H d u r c l 5 ) .  Jt.wf~~dft~ion find 
Adraissibili~. L a .  Kqorls 1988" p. 84, para. 35. 



2.6 Contrary to Nicaragua's assertion, therefore, it is not 
Article XXXI of the Pact read in isolation which provides a 
basis for the Court's jurisdiction; it is the Pact of Bogota as 
a whole which provides such a basis, and it is only to the 
extent and within the limits defined by the Pact that the 
jurisdiction of the Court is determined. This is clearly 
borne out by Article II of the Pact, according to which 

"... In the event that a controversy arises 
between two or more signatory States.. . the 
Parties bind thernseIves to use the procedures 
established in rhe presenr Treaty, in #he manner 
and under bhe co~zditions provided fur in rhe 
following articles .. . 9 , I O I  

2.7 According to Article VI of the Pact, the procedures under 
the Pact -including the judicial procedure of Chapter Four- 

"...may not be applied to matters aIready 
sen led by arrangements between the Parties. . . 
or which are governed by agreements or 
treaties in force on rhe date of the conclusion of 
the present Treaty." 

2.8 Article XXXIII provides that 

"If the Parties fail to agree as to whether the 
Court has jurisdiction over the controversy, the 
Court ilseIf shall first decide that question." 

This is precisely what the Court is respectfuIIy requested to 
decide upon "before any further proceedings on the 
merits", as provided for in Article 79 of its Rules. 

lo' Emphasis added. 



2.9 According to Article XXXTV of the Pact 

"If the Court, for the reasons set forth in 
Article ... VT ... of this Treaty, declares itself 
wit hor~t jurisdiction to hear the controversy, 
such controversy shall be declared ended." 

The matters brought befm the Court by Nicaragua's 
Application -the sovereignty over the Aschipelago of San 
AndrCs and the maritime boundary between Colombia and 
Nicaragua- are matters which -along with the matter of 
sovereignty over rhe Mosquito Coast and the Islas ~ a i g ~ e s  
(Corn Is land+ were settled and governed by rhe Esgum- 
&enas Treaty of 1928 and its Protocol of Exchange of 
Ratifications of 1930 and which constitute b t h  an 
"arrangement" and an "agreement or treat[yr of the kind 
referred to in Article VI of the Pact of Bogotk It therefore 
falls within the jurisdiction of the Court, and, pursuant to 
Articles VI and XXXIV of the Pact, the Court is bound to 
debar any reopening of these matters. It is bound to declare 
the controvmy "ended'" ferminie, terminada. 

111. The Object and Purpose of ArticIes VI and XXWV 

2.10 That the object and purpose of Articles VI and XXXV of 
the Pact of B o g o ~  is to ensure that the procedures provided 
far in the Pact be used only to settle still unsettled disputes 
but not to reopen previously settled ones appears not only 
from their very warding, but also from the travam 
priparatoires' 02. 

Sez the verbatim &: 
On ArticIe Vi, Annex 21: IX l n t w n a b l  Confermix of qmerim S m e q  Acla a d  
Docttlments, ACIS qfk  Sessrm ofcrnn~iir~ Iil. SKard Session, 27 Apr. 1948, Minisr~r of 
Fureigtr Affairs of CoIombilr, Rogord, 1853, Vol. IV, pp. 134- 136. 
On Articlc XXXIV, A~rnex 22: IX In1enlational Conferen= of American States, Acts and 
Documenrs, Acts oJthe Sessia~s of Committee 111, k+o*aurth Session, 28 Apr. 1 948, Ministry of 
Foreign Affairs of Colotnbia Dugoth, 1953, Vol. IV, p, 172. 



2.1 1 Article VI corresponds to one of the three articies Peru had. 
proposed to be inioborated illto the dwfi prepared by the 
Inter-American Juridical Committee to be discussed at the 
IX International Conference of American States. The text 
of the Peruvian proposal on what was later to be Article VI 
of the Pact, was as follows: 

"Article ... These procedures may not be 
applied either to matters aIready settled by 
arrangement between the parties or by arbirraI 
or judiciaI decisions, or which are governed by 
internationaI agreements in force on the date of 
the conclusion of the present  rea at^."''^ 

The discussions on the draft Article were held in the First 
Working Group set up by Committee 111 at the Conference. 
Tt was submitted by the Chairman for debate during the 
third session of Committee I11 on 27 April 1948, with a 
minor drafting change, namely, the deletion of the term 
"intemationa1" before "agreements", At the session, Peru 
and Nicaragua were represented by the renowned lawyers 
and diplonlats, Victor An&& BeIa5nde and GuiIIermo 
SeviIIa Sacasa, respectively. 

2.12 The representative of Ecuador found Peru's proposal 
"peremptory" as well as too absolute and general, and 
suggested its rephrasing. Belarinde opposed this suggestion 
because, in his words, 

". . , it would be very dangerous to attenuate the 
formula, [because] ... it wouId open the door to 
provoke a dispute, which is exactly what we 
want to avoid. I believe that an American peace 
system should not only resolve disputes, but 
also prevent them, because the provocation of 

'03 1X International Conference of American States. Documents of Committee 111. Pages 69- 
70. See Annex 21 for the full text of this part of the debates. 



disputes is precisely one of the ways of 
attempting against geace."Io4 

The DeIegare of Chile took the floor ro suppo1.t the 
Peruvian delegate: 

"My country's delegation amply supports the 
words of the DeIegate of Peru, and is willing to 
vote the article in the way he has proposed 
it+w1O5 

The represenrative of Cuba, having expressed doubts about 
the usefulness of such a provision -if the dif'ficulties are 
seftled, so he said, what is the problem?- Belairnde went so 
far as to speak of res judicutct: 

"The danger lies in its being reopened, in 
wanting to reopen them. It is the exception of 
res judicata. " ' 

2.13 In the light of these explanations, the Peruvian proposaI 
was approved, unanimously. It is now Article VI of the 
Pact, which, as rhe travaux prtparntoires cIearIy show, is 
rneant as a shield against any possible use of the procedures 
provided for by the Pact in order to reopen previously 
settled disputes. 

104 ., 
: .. . seriu muy peligroso nlenlinr !ti fhrjtnrlfa. .. [porque] seria ubrir In pzre~la a provncar 

rm liligiu. qut. e.7 precisrimenre lo qrrc qt(kremos evilor. Creo yue rtn sisre~rm nnterirrmo de 
pnz debe no sdlo resoli,e~ Ios li~igios, sino mmb~kn impedir qire se provoqrten, porqze el 
pjwvocrrr iiiigios es p~cc?san~dn~e nrta de Ilis f i n a s  de mentnr cmwa la p z .  " See Annex 
21. p I35 
ros :. La Ddegacidt~ dc t ~ ~ f  pais apoyci ninp!1a111en1~ Im pafnbrus dd s e h  delegudo dei 

Perri, y esfri tlispitesfa o voinr el a~ficirlo en Itl formu coma +i lo Ira prup~~esro" See Annex 
21. n. 135. 
lob' * "El peiigro esta en  qlie se reabra, cti qrie se quieru reabrir. Es la excepcih de cosa 
jzr~gada. " See Annex 2 1, p. 136. 



2-14 The approvaI debates in the adoption of the Pact in the 
Congresses of several signatory Stares furrher confirm the 
common interpretation of  he intenr, purpose, scope and 
meaning of Article VI of the Pact of Bogota. 

2.15 It is worth recalling that express reservations to Article VI 
were made by ~ o l i v i a ' ' ~  and ~ c u a d o r " ~  when signing the 
Pact of Bogota, aiming to protect the possibility that their 
existing territorial traies with Chile and Pem iespectively- 
might be opened to review'". In line with their own 
positions regarding those treaties, they sor~ght to leave the 
door open for territorial rnaners already settIed by 
international treaty, to be submitted at some future date to 
the procedures of the Pact. Nevertheless, neither ~ c u a d o r " ~  
nor Bolivia ever ratified the Pact. A study carried out by 
the General Secretariat of the OAS in 1985"' further 
confirms the purpose of the reservations entered by Bolivia 

Io7 Bolivia's reservation was as follows: "The Delegation of Bolivia makes a reservation 
with regard to Article VI, inasmuch as it considers that pacific procedures may also be 
applied to controversies arising from matters settlcd by arrangement betwcen the parties, 
when the said armngeinen? affecls lhe vital interests of a [Sltate." 
lo8 Ecr1ador7s rtsew~tion was as folIcws: "fie DeIegaIion of Ecuador, upon signing this 
Pact, makes an express reservation iviIh regard to Ariicle VI md aIso evciy provision [hat 
con~radicts or is not in harmony with the principles prorlaimed by or Ihe sIipnIations 
contained in the Chafler of the United Natiol~s, tllc Chaner of rhe Orgarrization of American 
Sraies, or the Constitulion of the Repr~bIic of Ecuador." 
1w BoIivia had repeatcdIy procIaimed the nuIIity of the lreaty signed w i ~ h  Chile on 20 Oct. 
1903. On irs pm, Ecrradvr considered that the so-called "ProrocoIo de Rio de Janeiro" (Rio 
de Jnnei~u Proiocol) sig~rcd wiih Peru on 29 Jan. 1942, was impracticable arrd afterrvsrds 
proclaimed its nullity. Both Chile and Peru pereinproriIy rejected said cIairns and rt.fr~sed 10 
reopen matters already settled by their respective treaties in force. 
"* The Pact of Bogota was initially submitted to the Ecuadorian Senate. In the plenary 
session in which the issue was considered, the repon of the Forcign Affairs Commission 
was read. In  it, it was stated that: "This Pact was signcd in Bogota by the representatives of 
Ecuador, with the following reservation.. . [See footnote 104, s u p ]  . . . [the] aforementioned 
reservation leaves the possibility ofthe revision of Treaties open.. ." However, the Pact was 
not ratified by the Ecuadorian Government, given that it was considered that, even with the 
reservation formulated by Ecuador to Article V1, the revision of the Protocol of Rio de 
Janeira that it had signed with Fcm in 1942 was not facilitated. 
{Scnak debate: Acra de la Sesidlr Vespertino de In Honorable Can~ara del Senado [Record 
of the Vespertine Session of the Honourable Chamber of the Seirate of the Ecuudoriaa 
Congress], heId 011 31 Oct. 1949, Item XXV: First discussion af BiII number 157, Pacr of 
Rogol& pp. I923 R) 
1 I I Organimiorr of Arnericmr Slates, Permat~ent Council, 0EAISer.G CPIduc. 1560185 
(Pane 11). 9 Apr. 1485. OriginaI: Spanish, pp. 17-1 8. 



and Ecuador. After transcribing these reservations, the 
sfudy states: 

"Given that ~ r t i c i e  VI of the Pact considers 
the arrangements, treaties, awards or decisions 
prior to its conclusion as definitive, and 
therefore excludes rhe matters that have been 
the object of any of them from its application, 
the reservation is essentially equal to depriving 
such acts from their Iegal effectiveness if faced 
with the possibility that already settled disputes 
might be reopened." 

2.16 For fheir part, borh Chile and Peru in respect of which 
BoIivia and Ecuador, respectitreIy, then upheld the 
possi biIity of revising treaties, ratified the Pact. The 
procedures for the approval of the Pact in the Congresses 
of chileH2 and Peru are a further indicafion of the 
interpretation thar their Governments and Congresses gave 
to Article VI. 

2.17 During the Congressional debates in Chile concerning the 
approval of the Pact of Bogotk, the definitive character of 
Micle VI as a guarantor of internatid treaties was 
recognized. The relevanr, part of the text of Chile's 
reservation to Article LV of the Pact, designed to chailenge 
and neutralize Bolivia's objection to Article VI, was 
originally drafted to reject any reservation that might 

'"ln his transmirtd to € m g e s  rRc Presidcnz or Chile rm~iuneci the impmame of Article 
V1 in the face of tht: BoIivian remvafim "...On the OW Irand, il is aka urgrmt la adopr 
this measure [rrr~ifia~iotl] since the nmt IntwAmerican Conference in Rio dc Janeim will 
k apmiscd of two propwls to replace ~hc Pact oT13ogot& none of which includes as does 
Art. V1 oi'the any provision 10 prcvml [be review of treaties in force.. . for grmm 
protection or the national in- rhc Gowrnment has considered the formulation of a 
reservation at thc time of ratificaiion ...[ d l u  would anticipate our rejection of any 
reservation which attempted to altcr the scope of Article Vl." Message addressed by the 
Prcsidcnt of the Republic of Chile to the National Congress, requesting thc apprnval of the 
P R C ~  oFDogot6 in order tu procccd to its rtltiticatian with n reservation, Chamber of Dcputies 
oi'chil~, Sesdon 42 of 12 May 1965, pp, 3266-3267, 



change the scope of ArticIe VI' 1 3 .  After some discussion, it 
was nonetheless decided to adopt a different text for the 
reservation, with an identicaI result. 

2.18 Peru entered a reservation to Article XXXlTI and "the 
pertinent part of Article XXX'LV", designed to ensure 
that the Court would not even be able to pronounce 
itself on its own jurisdiction -under Article XXXIII- 
r~garding the exceptions contemplated in Article VI, 
and therefore to declare controversies to be ended under 
Article XXXIV"~. 

2.19 Nicaragua made only one reservation regarding "arbirral 
awards the vaIidity of which it has impugned" - a reference 
to the award given by the King of Spain of 1906 in its 
dispute it had held with Honduras. Quite obviously, it did 
not envisage when it ratified the Pact that its dispute with 
Colombia might not have been settled and might, therefore, 
not fall under Article VI. Nor did it question the fact that 
the 1928 Treaty was in force on the date of the conclusion 
of the Pact of Bogota. This was wholly understandable 
because Nicaragua had itself requested the registration of 
the 1928 Treaty .md its ProtocoI of Exchange of 
Ratifications of 1930 with the League of Nations and, in 
1948, had irnpianented the Treaty and its ProtocoI for 
almost twenty years. 

2.20 The thrust of the Pact is thus crystal clear: when the Court 
reaches the conclusion -under Article VI- that the matter 
has been previously settled by an arrangement or a treaty 

'''~egarding the text of his counlry's reservation, the President of Chile thus stated that it 
should be peremptory in "...declaring, of course, that i t  does not and will not accepi any 
rcscrvation which attempts to change the literal scope of Article V1 in any way". Ibid 
"?he Peruvian reservation reads as roltows: "2. Reservation with regard to Article XXXIII  
and the penincnt part of the Article XXXIV, inasmuch as il considers that the exceptions of 
res jndicatq resolved by sertIerne~rr between [he panics or governed by agreements or trea~ies 
in force, de~ermine, in virtue of their objective and perernprory rlarrlre, rhe exclusion of these 
cases fiom the application of every procedure." 



between the Parties, or that the matter is governed by a 
treaty in force on the date of the concI~rsion of the Pact, the 
duty of the Court -under Article XXXIV- is to deciare the 
dispute "ended". This is exactly what the Pacr of Bogoth is 
about: providing mechanisms of settlement for unsettled 
disputes, on the one hand; afXrnt ing previous settlements 
and opposing any attempt at their reopening, on the other 
hand. In rhe present proceedings, to deciare the dispute 
settled by the 1928 Treaty and its Protocol of 1930 and the 
matter "ended", ternzine'e, terminada, is what the Pact 
requires; and this lies within the Court's jurisdiction. What, 
in the words of Article XXXIV of the Pact, the Court is 
"without jurisdiction" to do is to "hear the controversy" 
anew, as if it were not already settled by a treaty in force. 

2.21 That this is the meaning of Articles VI and XXXV of the 
Pact of Bogot5 is borne u by the oficial 
conternporaneo~~s commentary on the Pact published by the 
Secretary-General aft he Organization of American States: 

*Yt could occur that one of the States party in a 
dispute claimed that the case was not 
susceptible of a judicial settlement, due to its 
being precisely within one of the exceptions 
provided in the [Pact] itself, that is, because it 
referred to [matters]. . . already settled by an 
arrangement between the parties, or by arbitral 
award, or by a decision of an international 
court; or because it is governed by agreements 
or ti-eaties in force on t he date of the concIusion 
of the American Treaty on Pacific Settlement. 
In  such a case the preliminary question shaII be 
submitted lo the Court whenever one of the 
parties claims an exception. ff the Coup#, in 
the case of judicial procedure, should 
declare itself without jurisdiction for the 
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reasons set forth above, fhe controversy is 
declared ended. .. 9 , 1 1 5  

2.22 The Pact of Bogota must be read as a whole. Nicaragua 
cannot solely rely on Article XXXI of the Pact of Bogoth. 
By virtue of the I928 Treaty and its Protocol of Exchange 
of Ratifications of 1930, which is vaIid and in force, the 
matters which Nicaragua seeks to place before the Court 
(a) have already been settled and are governed by that 
Treaty and its Protocol, which fb) was uncontesrably and 
incontestably in force in 1948 on the date of the conclusion 
of the Pact. Article VI of the Pact stipulates that, consequently, 
on each of these grounds, Article XXXI "may not be 
applied". 

2.23 Moreover, by virtue of ArticIes VI and XXXIV of the Pact 
of Bogota, the Courr's jurisdiction is Iimited fo declaring 
the controversy ended. 

IV. Definitive Settlement of the Dispute Concerning the 
Archipelago of San Andrks, the Mosquito Coast and the Islas 

MangIes (Corn Islands) 

2.24 That the dispute maintained between Nicaragua and 
CoIombia comprising the Mosquito Coast and the IsIas 
Mangles (Corn Islands) and, since 191 3 the Archipelago of 
San AnMs as well, was settled -after lengthy negotiations- 
by the Esguerra-Bhrcenas Treaty of 1928 has been shown 

115 A. Lleras, "Informe sobre la Novena Conrerencia International de Estados Americanos", 
in Andes r k  In Organizflcihfi de Eszados A~~lericnnos, Vol. I, Nn. 1, Departamento de 
Infonnaci6n PCbIica, Unibn PmarnericanaWahington, D.C., 1949 pp. 49-50 (Enrphasis 
added). Set. also, Garcia-Amador, F.V. (annotated camp.): "ArregIo I'acifrco de 
Controuersias, Trarado Arnericano dc SoIuciones Pacificas, Pdcro de Bogotf: in Sistemn 
Inreramericarro a Irwts rie irirfrrdos, comlrciones y ofms doc~tmtzemos, Subsecretaria de 
Asunros Jurrdim-PoIiticm, Secretaria General de la Organizacibn de Eslados Amcricanos, 
VoI. I :  Asunlos Juridicus - Polflicos, Washington, D.C.. 1981, p. 747. 



in detail in Ckapter I above. As has k e n  shown, the Treaty 
incorporated a fomuIa proposed six years ~ I i e r  by the 
CoIombian representative, Manuel Esguerra, by which 
-lorn bia mugnized f he sovereignty of Nicaragua over the 
Mosquito Coast and over the lslas Mangles (Corn Islands), 
while Nicaragua recognized the sovereignty of Colombia 
over the islands of San AndrBs, Providencia and Santa 
Catalina and over "all of the other islands, islets and cays 
that form part of the said Archipelago of San Andds." The 
Treaty in effect consdidated the de facro situation which 
prevaiied at the time - and which is today the same as that 
prevaiIing when the Treaty was negotiated, signed and 
ratified: the Mosquito Coast and the Islas Mangles (Com 
Islands) as Nicaraguan, and the Archipelago of San And& 
including all its "islands, islets and cays" as Colombian. 

Nicaragua seeks to diminish the extent of the Archipelago 
of San AndrCs, and to exclude from it the northern cays of 
Roncador, Quitasueiiu and Senana, and also the cays of 
SerraniIIa and Bajo Nuevu. In this way Nicaragua seeks to 
deny CoIombia's title to those cays as agreed in the 1928 
Treaty to k part of the Archipelago, and to Iay cIaim itself 
to tirIe to tkem. Geographically, historidly and Iegalty 
Nicaragua's position cannot be sustained. 

Geographically and historically the Archipelago of San 
Andres was understood as comprising the string of islands, 
cays, islets and banks stretching from Albuquerque in the 
south to SerraniIIa and Bajo Nuevo in rhe north -incIuding 
the IsIas Mangles (Corn Isiandsk and the appurtenant 
maritime areas. It is apparent from a glance at Map No. 3 
that thme features constitute a single island chain which 
foms tke ArckipeIago. 

2.27 Moreover, published maps show that the islands 
comprising the present Cotombian Archipelago of San 
~ndr i s " '  extend from Albuquerque Cays in the South to 

I l b  See para, 1.8, stry,.n 



Serranilla and Bajo Nuevo in the North. Thus Map No. 4, 
published in the ye& following the entry into force of the 
1928 Treaty and its 1930 Protocol, and not protested by 
Nicaragua, contains in the top right hand corner an insert 
showing the Archipelago (reproduced as Map 4bis): It is 
inscribed "Cartela of the Archipelago of San Andres and 
Providencia pertaining to the Republic of ~olombia"~". It 
shows the islands, cays and other maritime features 
comprising the Archipelago and extending from north to 
south in the area just described. Other maps are to the same 
effect: See e-g., Maps Nos. 5 - I I, 

Legally, Nicaragua has already acknowledged in the 1 928 
Treaty that Roncador, Quitasueiio and Serrana are part of 
the Archipelago. Article I of that Treaty stipulated inter 
alia that Colombia recognized Nicaragua's sovereignty 
over the Islas Mangles (Corn Islands), thereby taking them 
out of the scope of the subsequent reference to the 
ArchipeIago of San Andres as beionging to Colombia. 
What the Treaty said in that latter respect was that 
Nicaragua recognized "the hi1 and entire sovereignty of 
the Republic of Colombia over the isIands of San Andrks, 
Providencia, Santa CaraI ina nnd aft the other islands, isiers 
and cays that form part of the said ArchQelagu of S m  
Andrks". This stipulation was followed by the statement 
that "[tlhe Roncador, QuitasueAo and Serrana cays are not 
considered to be included in this Treaty, sovereignty over 
which is in dispute between Colombia and the United 
States of' America". The basis on which the Treaty applied 
to those three cays was that they formed part of the 
Archipelago: this statement is inexplicabIe on any other 
basis. It follows that in accepting the 1928 Treaty 
contair~ir~g that statement, Nicaragua acknowledged that the 
three cays formed part, of the Archipelago and would, but 
for that statement, have been dealt with in accordance with 
the main stipulation of Article I about Colombian 
sovereignty over the Archipelago. 

'I7 "Cartela del Archipiklago de San Andris y Providencia perteneciente a la Repu blica de 
C<f/~mbiff ". 



2.29 TI-rat sratement in the Treaty that the cays of Roncador, 
Quitasuefio and Serrana were not considered to be included 
in i t  had a further important consequence. The Parties 
agreed to that proviso because "sovereignty over [rhern] is 
in dispute between Colombia and the United States". The 
question was thus left open whether these cays would in the 
end belong to Colombia or to the United States. But as 
between Colombia and Nicaragua it was established that 
the cays did not belong to Nicaragua. Nicaragua accepted 
that the only claimants to sovereignty were Colombia and 
the United States; it was not envisaged that they could 
belong to Nicaragua, and Nicaragua did not fo~mula~e any 
claim to thaf effect. Since in 1972 the United Sfales 
renounced its claims to these three cays, there is -as 
established by Colombia and Nicaragua in 1928- no other 
possessor of sovereignty over them than Colombia. They 
thus, in full accord with the 1928 Treaty, belong to 
Colombia, and there is no basis whatsoever for any 
Nicaraguan claim to sovereignty over any of the three cays. 

2.30 From the foregoing it is apparent that, once the dispute 
between Colombia and the United States over the three cays 
has been resolved, the whole ArchipeIago of San Andres 
(other than the IsIas Mangles (Corn Islands) which CoIarnbia 
acceptd in the 1 928 Treaty as belonging to Nicaragua), from 
Albuquerque Cay in the south to SerraniIIa and Bajo Nuevo 
Cays in the north and including all its islands, islets and cays, 
has been accepted by Nicaragua in the 1928 Treaty as being 
under Colombia's "full and entire sovereignty". That was 
the essence of the settlement enshrined in the 1928 Treaty: 
the Islas Mangles (Corn Islands) and the Mosquito Coast 
recognized as Nicaraguan, and the Archipelago r*ecognized 
as Colombian. The dispute would not have been senled -in 
the words of the preamble, the Parties would not have 
succeeded in 'putring an end to the territorial dispute pending 
between them"- on m y  otllcr basis; certainly not on the basis 
that sovereignty over some parts of the Archipelago shoukd 
still remain uncertain as between Colombia and Nicaragua. 



2,31 It isthuscIearthatthefinaIandcompIetesettlemen~ofthe 
dispute was the object and purpose of the Esguerra- 
Barcenas Treaty and its 1930 Protocol. This follows not 
only from the history and the very text of the Treaty and its 
Protocol and but also from the approval debates in the 
Congress of both countries. 

As shown in Chapter T, in both countries the ratification of 
the 1928 Treaty folIowed a debate in the national 
Congresses, both in the Senate and in the Chamber of 
Deputies. The 1 i ve 1 iness of these debates, particular1 y in rhe 
Nicaraguan Congress, beiies the argument raised by 
Nicaragua when purporting to unilaterally declare the 
Treaty nu11 and void in 1980 on the ground rhat the 
Esguerra-Bhrcenas Treaty had been concluded under the 
pressure of the United States and was not freely entered 
into by Nicaragua. These debates do not leave the slightest 
doubt as to the intention of both Parties, and particularly of 
Nicaragua, to regard the Treaty as a tinal and complete 
settlement of all territorial disputes between them, This is 
borne out by the Treaty itself, which in its Preamble states 
rhat the Parties were "desirous of putting an end to the 
territoria1 dispute pending between them **118 - a statement 
repeated in the 1930 BsotocaI of Exchange of Ratifications, 
which specifies that the Treaty was concluded "to put an 
end to the question pending between both Republics 
concerning the San Andr6s and Providencia ArchipeIagu 
and the Nicaraguan ~us~ni t ia . """  

2.33 The 1928 Treaty and its Protocol of Exchange of 
Ratifications, in force since 5 May 1930, was registered 
with the League of Nations by both Nicaragua and 
Colombia. After the Treaty's entry into force, on multiple 



occasions -in o fi cia1 statements and communications- 
Nicaragua recognized the effectiveness of the 1928 Treaty 
and its Protocol of 1930. Thus, it cIearIy understood it to be 
in force on 30 April 1948, when the Pact of Bogot5 was 
mncI t~ded. 

On the date of the Pact's concIusion, Nicaragua made no 
reservation with regard to the 1928 Treaty which had then 
been in force for eighteen years. The only reservation it 
entered referred 20 arbitral awards, since Nicaragua 
questioned the validity of the award rendered by the King 
of Spain in 1906. Furthermore, it would be 
incomprehensible for Nicaragua to purport to unilaterally 
declare the nullity of the 1 928 Treaty, as it did in 1980, had 
it nor considered it to be in ibrce. 

In light ofthe above, it is evident that the intenfiun ofthe 
parties was to put an end to the dispue between them and 
that that dispute was definitively settIed by the I928 Treaty 
and its Protocol of Exchange of  Ratifications of 1930 
which was in force on 30 April 1948, the date of the 
conclusion of the Pact of Bogoth. This means that the 
matter falls under the exceptions established in Article VI 
of the Pact: (a) the matter was settled by mangment 
between the Parties and governed by a treaty, and (6) that 
treaty was in force on the date of the Pact's conclusion. 

' 

V. EstabIishrnent of the Maritf me Limit aIong the 82" W 
Meridian 

2.36 On 19 December 19213, the Treaty was presented to the 
Congress of Nicaragua. As stated in Chapter I, the 
Nicaraguan Senatorial Study Commission agreed with the 
Nicaraguan Foreign Minister, and his advisors, to propose 
the 82' W Meridian "as the limit in the dispute with 



Colombia", and proceeded to discuss the matter with the 
Colombian Government, through its Ambassador in 
Managua. Thus, bearing in mind that the CoIomhian 
Congress had already approved the Treaty, a process of 
negoriation between the two countries was initiated with a 
view to settIing the issue. These negotiations and 
consultations took place between the Nicaraguan Foreign 
Minister, his advisors and the members of the Foreign 
Affairs Commission of the Nicaraguan Senate on the one 
hand, and the Colombian Government through its 
Ambassador in Managua on the other. Colombia carefully 
studied the matter and, after the aforementioned 
negotiations as described in detail in Chapter I above, 
agreed to the inclusion of a provision establishing the 82" 
W Meridian as the boundary between the two countries. 

2.37 As shown ear1ier12', during the Senatorial debates in 
Nicaragua, one of the ~nembers of the Nicaraguan 
SenaroriaI Study Commission -and who therefore had been 
invoIved in the negofiarions with CoIornbia- expIained rhat 
in order ro prevent any hture disagreement between 
Nicaragua and CoIombia it should be added that 
Meridian 82" W was to constitute the "dividing line of rhe 
waters" (la 2inea divisoria de las aguas). This demarcation, 
the Senator stated, was necessary to put an end forever to 
the issue (esa demarcacidn es indispensable para que Iu 
cuestidn quede de una vez, terminada para siempre'e). The 
Minister of Foreign Relations of Nicaragua explained that 
it was necessary to introduce into the Protocol of Exchange 
of Ratifications "the clarification which marked the 
dividing line" (la aclaracibn que denaarcaba la Iinea 
divisorin), because it "was a need for the hture of both 
nations, as it came lo estabIish the geographical boundary 
between the archipeIagoes in dispute, without which the 
question would not be cornpIetely defined" (em una 
necesidad para ef fururo de ambas naciones pugs venict a 
sehalar ef iimire geugrtificu er?fr.e ios archipihingos en 

12' See paras. I .6I and if 



dispuu sin 10 cual no quedaria completam~e de$nidu la 
cuesfin). The Nicaraguan Minister further assured the 
Charnk on behalf of his Government, that the provision 
concerning the "dividing Iine "' did not require the treaty to 
be submitted again to the Colombian Congress, the 
Colombian Ambassador having indicafed to him that he 
had been authorized by the Colombian Government to so 
sIat e ( . . . su Gobiemo io habid autovizr7do p m  mon*star 

demtarcaba ia Iinea divisoria. gue por Ia ranio, y aungue no 
existla mxda escrifo, p d i ~  asegwar a la Honorable 
Cdmtira, en numbre del Gobierno, que seria oprobado el 
Tratado sin necesidad de someterlo nuevamenle a la 
aprobacibn del Congreso). He requested, therefore, that the 
Senate approve the Treaty with the proposed provision"'. - - 

This was done, as recalled earlier, by a unanimous vote on 
6 March 1930. 

2.38 After having been approved by the Nicaraguan Senate, the 
Treaty was submitted to the Nicaraguan Chamber of 
Deputies. The Commission of Foreign Relations proposed 
that the Chamber approve the Treaty, as the Senate had 
already done, &use of the "necessiry to put an end to the 
disprrte in the form specified in the Treatyn (la necesidud 
& poner fin a Icr disputa en In forma que el Tratc~do 
especpca), that is to say, "with the addition proposed in 
the Senate" (can la adicibn propuesfa en in Chmara del 
 ena ado)''^. The Treaty and the agreed provision between 
Colombia and Nicaragua regarding the 82" W Meridian 
were approved on 3 April 1930. The provision was 
included in the 1930 Protocol of Exchange of Ratifications 

"' Annm 8: Record of session XLlX of rht Chamber of the Senate of  the Nic~mgum 
Congrtss, 5 Mar. 1930. La Gacera, Dinrio Oficial, AAo XXXIV, Managua, D.N., No. 98, 7 
May 1930, pp. 777-779. 
1 2 h n n e x  9: Record of session I.VIII of the Chamber of Deputies of tho Nicaraguan 
Congress, 1 Apr. 1930. Ln Gaccta, Diario Oficial, Afro XXXIV, Managua, D.N., No. 182, 
20 August 1930, p. 1460 ff. 



of the Treaty. The<T;eeaty and its Protocol was pubIished in 
the Official ~ournal'of ~ i c a r a ~ u a  on i July 1910. 

2.39 It is noteworthy that the terns of the Treaty had been 
agreed upon under a Conservative Government in 
Nicaragua, with the participation of Carlos Cuadra Pasos, 
then Minister of Foreign Affairs, whilst the ratification and 
exchange of ratification instruments were both carried out 
by Julihn Irias, Minister of Foreign Affairs of the new 
Liberal Government, the Liberal Party being an entrenched 
opponent and rival of the Conservative Party under whose 
leadership the treaty was negotiated. 

2.40 At no time between the signature of the Esguem-Bhrcenas 
Treaty in 1928 and the exchange of its ratification 
insfments  in 1930; nor between 1930 and 1948, when the 
Pact of Bogota was signed; nor between 1948 and 1950 
when Nicaragua deposited its instrument of ra~i f i a t  ion of 
the Pact of Bogot6, did Nicaragua ever state that the matter 
of the sovereignty over the Archipelago of San Andris was 
outstanding, or that there was a question about the validity 
of the 1928 Treaty and its Protocoi of Exchange of 
Ratifications of 1930, or that there existed m y  difference 
between Nicaragua and Colombia over this question. At 
that time, Nicaragua had never attempted to raise doubts 
regarding either Colombia's sovereignty over the 
Archipelago or the 82" W Meridian as the dividing line of 
the waters, the linea divisoria de las aguas. When the Pact 
of Bogoth was signed on 30 April 1948, the Esguerra- 
Barcenas Treaty of 1928 and its Protocol of Exchange of 
Ratifications of 1930 had been in force for almost twenty 
years - and at no time during af l these years had Nicaragua 
even suggested that the dispute between the two countries 
had not been settled by a valid treaty, in force since 1930. 



VI. The Character of the 82" W Meridian 

2.4 1 The debate in the Nicaraguan Congress Ieaves no doubt as 
to 81e meaning of the 82" W Meridian within the 1930 
Protocol of Exchange of Ratifications: a border, a dividing 
line of the waters in dispute, a delimitation, a demarcation 
of the dividing line (h i re ,  iirreu divisoria lie las nguas en 
disputa, delimitaciGn, demctrcncidn d~ la linea divisoria) - 
in other words: a maritime boundary. It is m e  that the 
1928-1930 settIement reIared in the first pIace to 
sovereignty over land -the Mosquito coast and the IsIas 
Mangks (Corn Isiands) on the one hand, the Archipelago 
of San Andrks on the other- because these were the issues 
which had divided the two countries for so many years. 
However, if this settlement had been restricted to territorial 
sovereignty and had left. open the issue of the maritime 
division, it would not have achieved the purpose of the 
negotiation, which was, as was repeatedly recalled in the 
Nicaraguan Congress, the final and complete settlement of 
the dispute between the two countries. In establishing the 
82' W Meridian as the boundary between Colombia and 
Nicaragua, the Parties wanted to put an end to fhe whole 
dispute: Nicaragua proposed, and Colombia agreed, to 
estabiish a boundary aIong the 82" W Meridian and not any 
other line. 

2.42 To argue, as Nicaragua repeatedly does in irs ~ e r n o r i a l ' ~ ~ ,  
that the reference in the ProrocoI of Exchange of 
Ratifications to the 82" W Meridian limits Colombia 
westwards vis-A-vis Nicaragua but does not limit Nicaragua 
eastwards vis-6-vis Colombia is preposterous. It is 
inconceivable that Colombia would have accepted the 
Treaty had Nicaragua proposed in 1930 that the 82' W 
Meridian constituted a westward limit for Colombia but not 
an eastward limit for Nicaragua. It was both appropriate 
and sufficient to define the western limit of Colombia, 

123 Memoriul ofhicnragzla, p. 158, pam. 2.2 13; p. 176, Pam. 2.252; p. 178, para. 2.255. 



without it being ,necessary to describe this line as being 
also the eastern limit of Nicaragua. 

2.43 The Nicaraguan Memorial goes to great lengths in its 
attempt to limit the 1928-1930 settlement to its territorial 
component and to disregard its maritime aspect"'. It 
accuses CoIom bia of having "seI f-serving1 y converted.. . , 
forty years after its concIusion", the territorial settlement of 
the Esgrrerra-BArcenas Treaty in to a f reaty of maritime 
del i rni ta t i~n '~~ the purport of which would have been, so 
Nicaragua argues, to delimit maritime areas that were 
unknown to, and unrecognized by, international law at that 
time. An "eccentric interpretation", so Nicaragua writes, of 
a treaty whose scope was "clearly limited to defining the 
extreme extension to the West of the archipelago, without 
any intention of delimiting the respective maritime areas on 
which the Parties may claim juri~diction"'~~. 

2.44 To set the record straight, one need only refer once again to 
the debates in the Nicaraguan Congress, recounted above, 
which show the genesis and purport of the provision 
regarding the 82" W Meridian in the ProtocoI of Exchange 
of Ratifications of 1930. It is in the Nicaraguan Senatorial 
Study Commission that the idea had surfaced that, in order 
to put an end once and for all to the dispute between both 
countries, it was necessary to define the limit -on the sea as 
well as on land- between the two countries. 

2.45 The fundamental impoflance of the 8 2 O  W Meridian and 
the boundary name that Nicaragua attributed ro il are 
borne out from the very negotiation regarding the inclusion 
of the Meridian. The proposal of rhe Nicaraguan SenatoriaI 
Study Commission was widely debated between its 
members, the Minister of Foreign Affairs and his advisors, 

124 Memorial of Nicaragua, pp. 146-1 77, paras. 2.189-2.253. 
la' Ibid., p. 146, para 2.1 89; p. 153, para. 2.203. 
1% aid., p. 181, para 2.253. 



and the Ambassador of Colombia. The CoIombian 
Government, after a casefuI analysis, decided to accept it 
and proposed that it be incorporated in the ProtocoI of 
Exchange of Ratifications. 

2.46 From the debates in the Nicaraguan Congress the 
overriding importance which the Government of Nicaragua 
attached to the matter is evident, to the extent that those 
debates were suspended in order to learn the views of the 
Foreign Affairs Minister. Despite the explanations given by 
the Minister and one of the Senators who was part of the 
Study Cornmission, some Senators considered that rhe 
inciusion of the Meridian. was, because of its boundary 
nature, so fundamental rhat ir implied a full amendment of 
the Treaty which wouId then have to be considered anew 
by the Colombian Congress. However, that was not the 
path chosen by the Colombian Government which 
considered that, for purposes of its internationally legally 
binding character, it was feasible for the provision to be 
included in the Protocol of Exchange of Ratifications. In 
fact, Colombia has, as have other States, followed that type 
of practice on several occasions. 

From the hr.egoing, it folIows that the determination of the 
82" W Meridian as a maritime limit was a hndamental 
element of the agreement between both countries and can 
in no way be considered as a mere incidental reference 
without any substantive significance for the agreement. 
This is evidenced by the fact that, in the year following the 
exchange of ratification instruments of the Treaty, the 
Meridian had already been incorporated in Colombia's 
official carrography -as it has continued to be on several 
occasions- (see Maps Nos. 4-1 1 )  as the borrndary betwee11 
both countries without there being any protest f h m  
Nicaragua. 



There can be no doubt as to the meaning and scope of this 
provision since, during the congressional debates, one of 
the members of the Nicaraguan Senatorial Study 
Commission -and who therefore had been involved in the 
referred to negotiations with Colombia- explained that "the 
clarification or demarcation of the dividing line of the 
waters in dispute.. . [was] indispensable for the question to 
be at once terminated for ever" (la aclur-acidn o 
demarcacidn de la linea divisoria de Ius aguas en 
disputn ... indispensable para que la cuestidn quede de una 
vez, terminada para ~iernpre)'~~. As recalled above, the 
Nicaraguan Minister of Foreign Relations observed that 
without the ir-rclusion of the provision regarding the 82" W 
Meridian "the question would not be compIeteiy defined" 
(no quedaria compiefamenfe defirridn 1~ cuesritm). If the 
Treaty had to be understood, as Nicaragua maintains, as 
having no other effect than that of defining sovereignty 
over the land, it would not have been described by the 
Nicaraguan Minister and by the Nicaraguan Congress as a 
"border treaty", a tratado de lainites. 

2.49 Nicaragua asserts that "treaties allocating territories or 
islands wouId usual Iy not delimit the respective maritime 
jurisdiction of the Parties - except, of course, if otherwise 
expressly provided"12R. But it follows from the travam 
priparatoires that it was Nicaragua's inrenrion, when it 
proposed the provision regarding the 82" W Meridian, to 
define a limit in the seas between the jurisdictions of both 
countries. Moreover, the Protocol embodies an express 
prescription to this effect. Contrary, h a e f o ~ ,  to Nicaragua's 
assertion in its Memorial, the 1928 Treaty, by the inclusion 
of this provision in the Protocol of Exchange of Ratifications, 
does define a maritime limit between the Parties. 

I2'See Annex 8: Record of session X t l X  of the Chamber of rhe Senate of the Nicaraguan 
Congress, 5 Mar. 1930. Lu Gaceln, Diario OficiaI, Afio XXXIV, Managua, D.N., No. 98, 7 
May 1930, p. p. 77 8. 
11% Memo~ia( of N i c ~ r a p ,  p. 156, para. 2.232. 



2.50 From the foregoing, it is demonstrated that the 1928-1930 
settlement put a final end k the d i iute  between Colombia 
and Nicaragua on sea as well as orr land. The deteminat ion 
of the Iimit in the sea was conceived of in both capitals, 
and particularly so in Managua, as complementary to the 
1.8cognition of territorial suvereignties. The definitive and 
final maritime soIutiun agreed upon was part and parcel of 
the global settlement reached in 1928-1930, on the same 
footing as the definitive and final recognition of the 
Archipelago as Colombian, and the Mosquito Coast and the 
Islas Mangles (Corn Islands) as Nicaraguan. To separate 
the maritime part of the 1928-1 930 settlement from its 
territorial part would run counter to the intention of the 
Patties, the trmm pr&purafuires and the very text of the 
Protocol of Exchange of blifications, which is an integral 
part of the Treaty. 

Confronted with this cornpeIIing evidence, Nicaragua takes 
a contradictory stance. On the one hand, ir expressly 
accepts the Fundamental importance of the 82" W Meridian 
wI~en it maintains, in its Memorial, that the "mutual 
understanding on the part of both Nicaragua and Colombia 
of the intent and meaning of the declaration that was added 
by the Nicaraguan Congress to the 1928 Treaty" and 
included in the Protocol of Exchange of Ratifications of 
1930 is to be regarded as what it calls a "conditional 
interpretative declaration", which "constitutes an 'authentic 
interpretation' of the Treaty" and "has h o m e  an integral 
part of  the Treaty and binds b r h  ~arties"". On the other 
hand, however, Nicaragua makes every effort to have the 
Court disregard this "aurhentic inreqxetafion" of the Treaty 
because, so it says, "the only object of the Treaty was to 
determine sovereignty over the territories" and there did 
not exist "any intention of delimiting the respective 

'- Memorial cfhricnmgua, pp. 15 1-1 53, pans. 2.197-2.202, in parlicuiar p. 152 pam 2 199, 
and p. 153. pam 2.201; p. 178, para. 2.254. 



maritime areas on . , which ,the . Parties may claim . . 
juri~diction"'~'. 

2.52 In yet another approach Nicaragua argues that the 
Esguerra-Bhrcenas Treaty of 1928 "must be interpreted in 
light of the law prevailing at the time of its conclusion" and 
that to interpret the Treaty otherwise, so the Nicaraguan 
argument runs, would imply "that in 1930 Nicaragua and 
CoIombia were claiming maritime areas unauthorized and 
even unknown in international law"'3'. The Parties cannot 
be supposed, so Nicaragua insists, to have deIimited in 
1928-1930 maritime areas which were to be authorized 
only fifty years later, thus "anticipating by half a century 
the United Nations Convention on the Law of the Sea of 
1 982"'32. 

2.53 No doubt, in 1930 Meridian 8Z0 W could not be understood 
as a maritime boundary in the modem sense of the word. 
However, the travaza prdparatoires of the Protocol of 
Exchange of Ratifications recounted above dcrnonstrate 
that the 82" W Meridian was regarded by the Parties in 
accordance with the iaw in force ar the time -as required by 
the award in Guineu-Bissau - Senegd case133- as a limit, 
as a dividing line, as a Iine separating whatever Coiombian 
or Nicaraguan jurisdictions or claims there then existed or 
rnighr exist in the future. Nicaragua wanted to be assured 
that there would never more be any Colombian claim to the 
west of the Meridian, and by the same token Colombia was 
satisfied that Nicaragua would no longer claim any right to 
the east of the Meridian. 

"O Memoriul ofNicaragun, p. 175, para. 2.249, and p. 181, para 2.263. 
131 Ibid., p. 170, para. 2.241. 
'" Ibid, p. 179, para. 2.258. 
' I 3  "The Tribrlnal considers tirat the 1960 Agreement must be interpreted in the light of the 
law in force on the date of its cunclusion ..." Arbitration 'I'ribunaI for thc Determination of 
 he Maririme Boundary Guinea-Bissau - Sene@. Award of 31 July 1989, Geneva, I989 p. 
57, para 85. The text of this Award. xvirh ifs trans1alion to [he EirgIish Ianguage, was 
submitted as at? a m c x  to the appIicntion instituting proceedings of the Govenr~nent of 
Guinea-Bissau in rhe case concerning the ArbirmI Arvxri of 3 1 July I989 (Grri~rea-Bissau - 
SenegaI), The Hague, 23 hug. 1989. 



2.54 Since the 82" W Meridian was conceived as a boundary, it 
partakes of the finality and stability of a11 boundaries, 
whether on land or on sea. In the Tempje oofPreah Vihear 
case rhe Court laid down the basic principle that 

" . . . when two countries esrabl ish a frontier 
between them, one of the primary objects is to 
achieve stabiiity and finality.. . [TI his is 
impossible if the Iine so established can, at 
any moment, and on the basis of a 
continuously available process, be called in 
question.. . 7 7  134 

The Court therefore decided that rhe requirements of 
stability and finaIity are to prevail even over inaccuracies 
in the treaty. AII the more are these requirements to prevail 
where no inaccuracy is even alleged. In a well-known and 
far-reac b i ng dicmrn in rhe Aegectfz C o n f i ~ e ~ f ~ z I  Shelf case 
the Courr regarded the requirements of stabiIi9 and finality 
a a genera1 principle govaning both sea and land boundaries: 

"Whether it is a land frontier or a boundary 
line in the continental shelf that is in question, 
the process is essentially the same, and 
inevitably involves the same element of 
stability and permanence, and is subject to the 
rule excluding boundary agreements from 
fundamental change of circumstances." 

2.55 It may, moreover, be recalled that the basic and rnost 
hndamenta1 princi pIe of rhe law of maritime delimitation 
is that the delimitation is to be effected by agreemen1 
between the Parries -as Colombia and Nicaragua did in 
establishing the maritime boundary between them along the 
82" W Meridian- and that it is only in the absence of such 
an agreement that the customary rules of international law, 

'34 I.C,J. R e p t s  1962, p. 34. 
1.C.J Keporls 1978, p. 35-36, para. 85. 



developed by the, jurisprudence of the International Court 
of Justice and other international tribunaIs, come into play. - .  

The evolution of these rules -as a result, in particular, of 
the evolution of the jurisprudence- does - not affect the 
validity of the agreements previously entered into. If the 
numerous delimitation agreements entered into during the 
last fifty years were to be regarded as invalid because the 
law of the sea has evolved on so many points, the fabric of 
international relations would be endangered. Would it be 
conceivable that the agreements predating the 1982 Convention 
of the Law of the Sea, or even the 1958 Geneva Convenliom 
shorrId be declared null and void, or at least inappIicabIe 
and calling for revision, because they have been concluded 
at a time when the concept of the continental shelf was far 
from what it is today and the instihrtion of the exclusive 
economic zone did not even exist? The maritime limit 
agreed upon by Colombia and Nicaragua in 1930 is, 
therefore, governing, whatever changes there might have 
been since then in the law of the sea. 

2.56 In another attempt to belittle the Esguerra-Bkcenas Treaty 
as having defined between Colombia and Nicaragua a limit 
in the seas aIong the 82" W Meridian, Nicaragua cites some 
arbitral awards which either are devoid of vaIue as 
precede-nts or even run counter to the Nicaraguan position. 
The GrrinedGuinea-Bissau award of 1985, cited by the 
Nicaraguan ~ernorial '~" for example, states that 

"... I 'absence dotaie des mots enm, mer, 
maritime ou mer territoriale constitue un 
indice sbrieux de ce qu'il itait essentiellernent 
question de possessions terresbes. 

'" Memorial of Nicaragua, pp. 170; 17 1, paras. 2.242-243. 
'37 "The complete absence of the words waters, sea, maritime or territorial sea is a clear sign 
that essenrintly Iatd possessions were i11voIved therz". U.N.R.I.A.A., Vol. XXIX, p. 172, 
para. 55. This award was rendered in the Frend~ and Portuguese languages. Tht: passage 
qnoted was laken from the ErrgIish version that ~vas published in Irr~e~m!~onul Legal 
lWnieriols, Vo I. 25, 1 485, p. 279. 



The same award, so Nicaragua stresses, decides that 

"A b comissunce Trib~fTaI, il n b jamah 
comidkrre' Q Z Z p q ~ e  qzi'mtln tit? ces 

inslaamen& air alom aflrihi ti i'wn de 
signa~nires une souverainefi en meP- sur autre 
chose que les eaux territoviaies communkrtrent 
admises ... (T]oui indiqace qtre ces deux Bats 
[kt France el b  ohg gal] n 'ont pas entender 
itablir m e  fron f iere' maritime gknirale enire 
leurs possessions ... Elles onr seulement 
indipti ... quelies iles ~7ppaHiendraient au 
Portugal.. . ~ ~ 1 3 8  

In orir case, however* ever~rthing does indicate that the 
Parties did have the intention to estabIish a maritime 
division between rheir territories. The &maw prepavatoires 
do refer to the dividing line of the waters (lines divisoria 
de las aguas) and to the demarcation of the dividing line 
(dmarcacidn de la linen divisoria). Far from supporting 
Nicaragua's view, this precedent supports the character of 
the 82" W Meridian as a maritime boundary. Furthermore, 
as shown, the subsequent practice of the Parties so 
confirms: Colombia eont inued to exercise its wvere ignty 
and jurisdiction to the east of the 82" W Meridian, included 
it as the boundary between both countries in its official 
maps (See e.g., Maps Nos. 4 - 1 1) since the year immediately 
following the exchange of ratification instruments of the 
1928 Treaty, and continued to do so in several. subsequent 
offrcial publications (i.e. 1 934 and I944 editions of "Limits 
of the Repubiic of Colombia") without objections from 
Nicamgua. 

"To the knowldgc of rhe Tribmf, ir wrrs mver considered at the time thal any of t b  
lrwtiw grant4 maritime sovereignty ta any 03' thc signatories over anything mcepr the 
commonly recognized tcmtorinl waters... [Elverythinp indicates that these two States 
[France and Portugal] had no intention of cstnblishing a general maritime boundary bctween 
their possessions ... p] hey simply Indicated which islands would belong to Portugal.. ." 
U.N,K,I.A.A., Vol. XXIX, p. 180, paras. 81-82. For the English version, see International 
Legal Matsrtals, Vol. 25, 1986, pp. 287-288. 



, . 

2.57 It has to be noted that if neirher the Colombian sovereignty 
over the ArchipeIago of San Andrks nor the Meridian 82" 
W limit were valid because the Esguerra-Bircenas Treaty 
of 1928 were to be regarded as null and void, it would then 
inexorably follow that no more valid would be the 
provision of the same Treaty recognizing the Nicaraguan 
sovereignty over the Mosquito Coast and the two Islas 
Mangles (Corn Islands). The dispute between the two 
countries and which they intended to settle, and indeed 
settled in 1928-1 930 after protracted negotiations, would 
thus revive more than seventy years later, m d  the whole 
issue wouId now be brought back to square one. 

2.58 TheIegaIfacticsofNicaraguaappeartobethosecfastage- 
by-stage retreat: rhe Esguerra-Bhrcenas Treaty is not valid, 
so Nicaragua argues; if it is d i d ,  its breach by CoIombia 
entitled Nicaragua to unilaterally decIare its termination, so 
Nicaragua continues; and if it is still in force, it does not 
ddimit the maritime areas along the 82" W Meridian, so 
Nicaragua goes on. 

2.59 This retreat, however, does not stop here: there is a last leg 
to it - an extraordinary one, at that: if the limit on the sea is 
regarded by the Court as running along the 82" W 
Meridian, so the Nicaraguan Memorial asseds, 

"... this definition only bears upon he 
ArchipeIago itseIf and has no bearing 
whatsoever to the North or South of the San 
And& and Providencia Archi peIago which at 
most Iies between parallels I2O10' and 
13'25'; that is the stretch between the 
Albuquerque Cays and the Island of Santa 
Catalina. South and north of these limits, the 
1928 Treaty as interpreted by the 1930 
Protocol of Exchange of Ratifications is siIent 



and can be of no use to delimiting the 
respective maritime jurisdicfrons of the 
Parties. Therefore, even if the Treaty were 
found to be valid and were found to have 
established a maritime boundary, which 
Nicaragua does nor accept, the Iimits to the 
south of the parallel of 12"IU'N and to the 
north of the paralIel of I3O25'  N must in my 
case be decided by the Court in accordance 
with general rules of the law of the sea,"I3' 

In other words, if the court were to accept the 82' W 
Meridian as the limit in the seas determined by the Parties 
in 1 928- 1 930, then it should at least -so Nicaragua argues- 
restrict the extent of this agreed boundary to a short stretch 
- approximately' 75 miles (140 kilometers). Beyond this 
short stretch, so Nicaragua maintains, to the north as well 
as ro the south, there wouId not. be any contrxmally 
defined Iimit in the seas, and the "general mles of the Iarv 
of the sea" wouId he governing. 

260 This argument is difficult 10 u n d e ~ a n d ,  and even n-ro~.e to 
accept. Nicaragua's attempt to limit the geographical extent 
of the Archipelago of $an Andr6s to the central section of 
that Archipelago and to purport to restrict the extent of 
agreed maritime boundary along the 82" W Meridian to 
that same section, is geographically, historically and legally 
incorrect (see paras. 2.25-2.28, above). Moreover, while it 
is true that the provision regarding the 82" W Meridian in 
the Protocol of Exchange of Ratifications does not assign 
any northern or southern limit to rbe effect of the Meridian 
as a maritime boundary, it is obvious, hawever, that the 
maritime boundary constituted by the. Meridian, whi Ie it 
certainly cannot play a rule as a limit in the seas between 
Colombia and Nicaragua up to the North Pole and down to 
the South Pule, plays this role from the tri-point in the 



North where it,  intersects with the maritime boundary 
between Nicaragua and a third State (Honduras) to the tri- 
point in the South where it intersects with the maritime 
boundary between Nicaragua and another third State 
(Costa-Rica). Thus, the whole of the maritime boundary 
agreed upon by Colombia and Nicaragua runs along the 
82" W Meridian between definite points to the North and to 
the South. 

2.61 More importantly, the Nicaraguan theory is belied by other 
delimitation agreements in the region. The 1986 Treaty 
between Colombia and Honduras, which is in force, refers 
to the 82" W Meridian far to the north of 13'25' (see para. 
2.59, supra). In fact, point 1 of the maritime boundary it 
determines between Colombia and Honduras is defined as 
lying on this Meridian at the latitude of 14" 59' 08" N -a 
latitude clearly to the north of what Nicaragua argues is the 
northernmost limit of the 82" W boundary. The line M-L of 
the 1976 Treaty between Colombia and Panama, which is 
also in force, determines the maritime boundary between 
both countries as running along the parallel of 1 lo N. There 
exists, therefore, a pattern of delimitation agreements in the 
region which rests on the assumption of the vaIidiry and 
effectiveness of the 82" W Me~idian Iimit between 
Colombia and Nicaragua as estabIished by rhe 1928 
Esguera-Bhcenas Treaty and its 1930 Protocol of 
Exchange of Rati frcarions. What Nicaragua requests the 
Court to do is to unsettle this whoIe pattern of agreements 
and maritime delimitations. 

2.62 In light of the above, it appears that the maritime limit 
berween both countries was defined by agreement between 
the parties in the 1928 Trealy and its ProtocoI of Exchange 
of Ratificarions of '1930. The 1928 Treaty and its 1930 
BrotocoI were in force on 30 April 1948, the date of rhe 
concIusion of the Pact of Bogoti. This means that the 
matter of rhe maritime delimitation also falls under the 



provisions of Article VI of the Pact, that is to say: (a) the 
matter was settled by arrangement between the Parties and 
governed by a freaty, and fZ5) that treaty was in force on the 
dale of the Pact's conclusion, 

V 1 I. Basis off he 1928 - 6930 SettIernen t 

2.63 The above account estabI ishes that: 

faf Tile settlement reached in 1928 foilowed the balanced 
proposaI made six years earlier, and formalized in 
March 1925, by Colombia, that is to say, the 
acknowledgement by each Party of fhe sovereignty of 
the other over the territories which the latter 
effecfively occupied -the Mosquito Coasf and the 
IsIas MangIes (Corn Islands) as Nicaraguan, rhe 
Archipelago of San Andr6s as Colombian. 

fb) Nicaragua recognized and agreed that sovereignty over 
the cays of Roncador, Quitasuefio and Semana, 
constituting part of the Archipelago, was a matter 
scleIy between Colombia and 81e United States, to the 
excIusiun of Nicaragua. 

fc) On Nicaragua's initiative and proposal the provision 
regarding Meridian 82" W, which was agreed upon 
after negotiations between the parties with a view ro 
establishing the boundary between the two countries 
and putting an end to the controversy "forever", para 
siempre, was included in the Treaty. 

(d) Tn both capitals the Treaty's ratification followed a 
careful and thorough debate in the national Congresses. 



(e) These debates do not leave the slightest doubt as to 
the intention of both Parties to regard the Treaty as a 
final and complete settlement of all territorial 
disputes between them. In both countries the Treaty 
was intended to, and understood as, putting an end 
once and for all to the dispute which had arisen 
fifteen years earlier (Paru que la cuesti6n quede de 
una vez, terminada para siemprel 4"). 

@ This was so on sea as well as on land, as is evidenced 
by the reference, in the padiamentary dehate in 
Nicaragua, to a 2ineia divisoria de las aguas. To 
assert, as Nicaragua does in its Memorial, that "it was 
not the purpose of either the Treaty or of the Protocol 
of Exchange of '~atifications to delimit the respective 

7 7 1 4 1 ,  maritime areas belonging to the Parties , that 
"neither the Treaty of 1928, nor the Protocol of 
Exchange of Ratifhitions of 1930 include the word 
L I i m ' ,  or 'boundary7, or 'border'"142; that, 
consequently, "by no means do either of' these 
instnrrnents define a boundary between the 
~art ies"'~~;  or to purport to restrict the extent of 
agreed maritime boundary along the 82" W Meridian 
to a segment defined by the central section of the 
~ r c h i ~ e l a g o ' ~ ~ ,  runs counter to the explicit 
explanations given by the Nicaraguan Government 
and accepted by Congress during the debate prior to 
ratification in Managua. 

fg) By agreeing to include, in the 1930 Protocol of 
Exchange of Ratifications, the provision -afterwards 
reproduced by each party in its domestic 

Annex 8: Record of session XLIX of the Chamber of the Senate of the Nicaraguan 
Congress, 5 Mar. 1930. La Gaceta, Diario Oficinl, M o  XXXIV, Ma~ragua, D.N., No. 48, 7 
May 1930, pp. 777-779. 
141 Memorial of Nicaragua, p. 1 75, para. 2.249. 
142 Ibid., p. 171, para. 2.244. 
14' Ibid., p.169, para. 2.237. 
l4 Ibid., pp. 1 76-7, para 2.253. 



promulgation- that "the Archipelago of San Andres 
and Providencia, which is mentioned in the first 
clat~se of the referred to Treaty, does not extend west 
of the 82 GI-eenwich meridian." Arch@i&iago de 
San A n d h  y Pmvidencia que se mencium en la 
clbusuh primem del Trcatado referido no se extiende 
a1 oceidente del meridian0 82 de Greenwich. ''1, the 
Parties by the same token decided, necessarily, that 
the rights of Nicaragua did extend up to Meridian 82" 
W - in other words, that this Meridian would be the 
boundary between both countries. 

(h) Fifty years elapsed. without arty chaIIenge by 
Nicaragua to the vaIidity of the Esguema-Bircenas 
Treaty. In its judgment of 1960 in the case 
concerning the ~rbitpai award made by the King of 
Spain on 23 December 1906 the Court found that 
"Nicaragua's failure to raise any question with regard 
to the validity of the Award for several years ... 
debars it from relying subsequently on complaints of 
nullity"'45. In that case Nicaragua had waited six 
years before raising the question of the validity of the 
award; here, Nicaragua has purported to chaIIenge the 
validity of the 1 928 Treaty ha1 f a centmy later." 

VITI. Conclusion 

2.64 In view of the considerations set out in this Chapter,, and 
bearing in mind in particular 

I 
i 

(a} that the Court has already held that, when an 
Applicant invokes both the Pact of Bogota and 
Optional Clause Declarations, it is the Pact of 
Bogofa which governs; 

I45 I.C.J. Reporfs 1960, pp. 213-214. 



($1 that the Pact of Bogoti must be read as a whole and 
not selectively as Nicaragua does; 

(c) that the sovereignty over the Archipelago of San 
Andr6 and the course of the boundary between 
Colombia and Nicaragua are matters settled by the 
Esguerra-Rarcenas Treaty of 1928 and its Protocol 
of Exchange of Ratifications of 1930, and thus are 
matters settled and governed by an arrangement 
between the parties and a treaty in force on the date 
of the conclusion of the Pact of Bogoti; and 

fd) rhat ArticIe VI of the Pact stipulates that, 
consequentIy, on each of these grounds, A-ficle 
XXXI "may not be applied", 

the Court is, by virtue of Articles VI and XXXIV of that Pact, 
"without jurisdiction to hear the controversy" raised by Nicaragua 
and has to declare the controversy "ended", 





CHAPTER III 

THE DECLARATIONS OF COLOMBIA AND NICARAGUA 
UNDER THE OPTIONAL CLAUSE DO NOT AFFORD THE 

COURT JURISDICTION 

3.1 The Application of the Republic of Nicaragua against the 
Republic of Colombia filed on 6 December 2001 
maintains, as an alternative title of jurisdiction, that: 

"In accordance with the provisions of Articles 
[sic] 36,- paragraph 2, of the Statute 
jurisdiction also exists by virtue of the 
operation of [the] Declaration of the 
AppIicant State dated 24 September 7 929 and 
the Declaration of Columbia dated 30 October 
1937." '~~ 

The merits of that contention will now be addressed. 

I. Jurisdiction under f he Pact of Bogota is Governing and 
Hence ExcIusive 

As stated earIier (Irrtroduction, paragraph 4), Nicaragua 
bases its Application not onIy on Article 36, paragraph 1, 
of the Statute and Article XXXI of the Pact of Bogoth, but 
also on Article 36, paragraph 2, that is to say, on the 
operation of Nicaragua's Declaration of 1929 and 
Colombia's Declaration of 193714'. Nicaragua, however, is 
silent about the withdrawal by Colombia of its Declaration 
prior to the filing of Nicaragua's Application. Nor does 

,Nicaragua deal with the relationship between these two 
alleged titles of jurisdiction on which the Court itself has 

ld6 AppIicaiion ofNic~rc1g11a, para. I . 
I47 Ibid , para. I ; Memorial aftiicarilgun, pp. 1-2, pa-. 3. 



specifically ruled in the case of the Border cind 
Tran.rhrder Armed Actions, Jurisdiction m d  
Admissibility, between N icsragua and ~ o n d u  ras14'. 

3,3 In that case, Nicaragua relied on exactly the same two titits 
of jurisdiction as if does in rhe present proceedings. in the  
Court's own words in that case* 

"It is, in short, claimed by Nicaragua that 
there exist two distinct titles of jurisdiction. It 
asserts that the Court could entertain the case 
both on the basis of Article XXXT of the Pact 
of Bogota and on the basis of the declarations 
of acceptance of compulsoty jurisdiction 
made by Nicaragua and Honduras under 
Article 36 of the ~tatute."~~' 

Faced with these Nicaraguan claims, the Court stated that 

"Since, in relations between the States pasties 
to the Pact of Bogoti, that Pact is governing, 
the Court will first examine the question 
whether it has jurisdiction under Article 
XXXI ofthe ~act . " '~O 

3.4 "mhe commitment in Article XXXJ [of the Pact of 
Bogot&] ..., [so the Courr ruled] is an autonomous 
commitment, independent of any other which the paties 
may have undertaken or may undertake by depositing with 
the United Nations Secretary-General a dtclar-ation of 
acceptance of compulsory jurisdiction under ArticIe 36, 
paragmphs 2 and 4, of the ~tatute"'~~. It is, so it decided, 
"independent of such decIararions of acceptance of 

1M M e r  nnd Tronsbadw A m d  Acrlonv (Uicaragua v. Hdurus) ,  Jusi,~dictbn arid 
Admissibility, 1.C J Report5 1988. 
14' ibid, p. 82. para. 2hL 
I5O ibld. p. 82, pam 27. 
1 5 '  Ibid, p, 85. pam 36. 



compulsory jurisdiction as may have been made under 
Article 36, paragraph 2, of thk ~ tafx te" '~~.  Consequently, 
whether the parties in a case before rhe Court have, or have 
not, deposited such decIararions, if rhey are parties to the 
Pact: of Bogoth, it is the Pact of BogotQ which is 
commanding: 

"The commitment in Article XXXI applies 
ratione materiae to the disputes enumerated 
in that text; it relates ratione personae to the 
American States parties to the Pact; it remains 
valid rcrfione temporis for as long as that 
instrument itseIf remains in force between 
those ~tates." ' 53 

3.5 This is so regarding both the provisions in the Pact 
conferring jurisdiction upon rhe Court and the provisions 
limiting and circumscribing this jurisdiction. This is why 
the Court, immediately after having laid down the principle 
of the autonomous and self-contained character of the 
jurisdictional provisions of the Pact of Bogot$ added that 
"some provisions of the Treaty restrict the scope of the 
parties' commitment" and referred, in particular, to the 
provision in Article VI concerning "matters already settled 
by arrangement between the Parties ... or which are 
governed by agreements or treaties in force on the date of 
the conclusion of the present  rea at^"'^^. 

3.6 Therefore, even if Colombia had still been bound by its 
DecIaration of 30 October I937 when Nicaragua filed its 
Application -quad Eon- the Pact of Bogot6 -the lex 
specialis- would stiII be governing; the Court would stiiI 
have to "declare itself to be without jurisdiction"; and the 
controversy would still have to be "declared ended". 

Border and Transborder Armed Actions flicaragua v. Honduras), Jurisdiction and 
Admissibili~ 1.C.J Reports 1988. p. 88, para. 41. 

Ibid. p. 84, para. 34. 
154 Ibid. p. 84-85, para. 35. 



3.7 The Court held that, as between the Pact and the Optional 
Clause, jurisdiction under the Pact is "governing", that is to 
say, is commanding, determinative and conclusive. It 
foIIuw~ that consideration in these proceedings of whether 
there is a distinct and alfmative basis of jurisdiction under 
the Optional CIarrse is ' inconsonant with the governing 
effect of rhe Pact of Bogotk It carnot be concluded that 
she pertinent provisions 'of the Pact of BogotSl are 
"governing" while also cuncl uding that jrrsidic t ion shall be 
determined in a particular case not by those governing 
provisions but by the distinctive terms of declarations 
which might be in force under the Optional Clause. 

3.8 Thus, whether the Court regards Colombia's withdrawal of 
its acceptance of the Optional Clause as valid and effective 
or not, the result is the .same: the Pact of Bogota is 
governing, and under zhe 'Pact the Court has only the 
jurisdiction defined by the Iimits of Az-ficles VI and 
XXXIV. 

3.9 Cdombia could, tl~esefure, limit its discussion of the 
jurisdictional issues to the ubjection based on Articles VI 
and XXXTV of the Pact of Bogotk But since Nicaragua 
maintains a title of jurisdiction based on the Parties' 
Declarations under the Optional Clause, Colombia will 
nevertheless show that the Court's jurisdiction in these 
proceedings cannot be based on the Parties7 Declarations 
under Article 36 of the Stamte. 



11. By Reason of the Dispute between Nicaragua and CoIombia 
having been Settled and Ended, there is no Dispute before fhe 

Court to which Jurisdiction under the Optional CIause 
DecIarations could Attach 

3.10 It has been shown that by virtue of the provisions contained 
in Articles VI and XXXIV of the Pact of Bogota, if the 
Court declares itself to be without jurisdiction to hear the 
controversy, "such controversy shall be declared ended". In 
the submission of Colombia, the Court is bound to so 
declare pursuant to the analysis of the previous Chapter of 
these Preliminary Objections. The result is that there is no 
controversy before the Court to which the Optional Clause 
can be heId to apply. 

3.17 A dispute which incontestably was "already settled by 
arrangement between the pa-iies", a matter which 
incontestabIy was "governed" by a treaty in force on the 
date of the conclusion of the Pact of Bog& cannot, by the 
very terms of the Pact of Bogota which Nicaragua invokes 
as a titIe of jurisdiction, remain a dispute within the 
meaning of Article 36, of paragraph 2,  of the Statute. A 
dispute cannot be settled and ended and yet at the same 
time be a dispute capable of adjudication by the Court 
pursuant to jurisdiction accorded under the Optional 
Clause. 

111. In any Event, there is no Jurisdiction under the Optional 
CIause because Colombia's Declaration Was not in Force on 

the Day of the filing of Nicaragua's Application 

3-12 In any event, jurisdiction of the Court pursuant to ArticIe 
36, paragraph 2 of the Statute and the cited DecIarations of 
Nicaragua and Colombia thereunder does not exist, given 



that the Declaration of Colbmbia of 30 October 1937 was 
terminated by Colombia before the filing by Nicaragua of 
its Application. 

3.13 On the date of the fiIing of Nicaragua's Application, 
Colombia's Declaration under the Optional Clause had to 
have been in force for j~rrisdictin~r of the Court to anach. 
On 5 December 2001, Colombia notified the Secretary 
General of the United Nations the termination of its 
Declaration of30 October 1937, "with effect h m  the date 
of this notification", that is with immediate effect 
Colombia's termination of its Declaration was informed to 
all the member States of the United Nations on the 
following day, as it appeared published in the "Journal of 
the United Nations" No. 20021237 of 6 December 2001. 
Not a single State has opposed Colombia's termination 
with immediate effect. The Application of Nicaragua was 
submitted to the Court on 6 December 2001. 

A. TERMINATION OF AN OPTIONAL CLAUSE DECLARATtON MAY 
BE EFFECT1 VE ON NOTICE 

3.14 The question may be asked whether the termination of 
Colombia's Declaration under the Oprianal CIause was 
e f fa ive  in respect of Nicaragua's Application. Colombia, 
as any other State that bas entered a unilatml Declaration 
witk no temporal limits, had the right to withdraw it at any 
time as it did on 5 December 2001. This holds true with 
regard to every State Party to the Statute of the Court, 
including Nicaragua. 

3.15 In respect of Declarations made under the Statute of the 
Permanent Court of International Justice, and maintained in 
force for the International Court of  Justice by virtue of the 
terms of Article 36, paragraph 5 of its Statute, of which 
Colombia's 1937 Declaration was one and N icqua ' s  of 
1929 is another, Shabtai Rosenne in his treatise observes 
that: 



"..,it would be singu1arIy unreal to apply to 
them an inflexible mIe said to derive from the 
genera1 Iaw of treaties and disaIIowing the 
right of unilateral denunciation. The 
dissolution of the League of Nations and the 
Permanent Court, the establishment of the 
United Nations, and the far-reaching changes 
in the international community and its 
organization which have followed are 
sufficient to allow those States to withdraw a 
declaration made in those far-off days when 
the compulsory jurisdiction was in its infancy, 
and which is today appIicabIe only by virtue 
of Article 36, paragraph 5, of the ~tatute""~. 

Rownne concludes that: "A title of jurisdiction which has 
terminated before the proceedings are instituted is no 

r v i 5 6  Ionger in force, and reliance cannot be placed upon rt . 

3.16 In its Judgment in Militaq and Paramilitary Activities in 
and against ~icara~ua'~~, the Court rejected the United 
States argument that, because Nicaragua's declaration 
under the Optional Clause of the Statute of the Permanent 
Court of International Justice was of indefinite duration, it 
could be terminated by Nicaragua at any time with 
immediate effect and that, reciprocally, the United States 
could terminate its declaration at any time with immediate 
effect. The Court held that; 

"But the right of in-rrndiate reminarion of 
declarations with indefinite duration is far 
from established. It appears from the 
requirements of good faith that they should be 
treated, by analogy, according to the law of 
treaties, which requires a reasonable time for 

S. Rosenne, The Law and Practice of the lnternational Court, 1920-1996, Vol. 11, 
Jurisdiction, at p. 820. 
' 5 6  Ibid, p. 975. 
'57 Military and Paramilitary Activities in und against Nicaragua (Nicaragua V. United 
States), Jurisdiction and Admdssibili&, 1. C.J. Reports 1984, p p. 392,420-42 1. 



withdrawal from or termination of treaties that 
contain no provision, regarding the durarion of 
their va~idi~y."'~~ 

3.17 This holding of the Court, as indeed its holding thar it had 
jririsdiction tu entertain the Application filed by Nicaragua 
on the basis of Articles 36, paragraphs 2 and 5, of the . 
Sratute of the Court, was not unanirnous. Judge  da'^', 
Judge J e ~ i r g s ' ~ ~ ,  and Judge Schwebei 16' differed from the 
Court's holding that a "reasonable time" is required for 
withdrawal from or termination of a dedaration under the 
Optional Clause, and maintained that neither the practice of 
States under the Optional Clause nor consideration of allied 
questions in the International Law Commission's consideration 
of the law of treaties sustained the Court's position. The 
Special Rapporteur of the International Law Commission 
on the Law of Treaties, and later Judge and President of rhe 
Court, Sir Huniphrey Waldock, concluded that State practice 
under the Oprional Clause as well as under treaties of 
arbi trarion, concil iaf ion and judicial serilement, supports 
teni~mtion un noticetGZ. Students of the Corn's procedures and 
jurispiïldence have qirestioned the Corn's c o n w  

'" MiIiiqy and Prrrairril~lnv Aciivrlr~s in lrnd agninst hiicavagua (Nicarcigua v. Unifcd 
States), J~<risliiciion and Adrnissibility, I.CJ. Reborls 1954. p. 420, para. 63. 
'" fbid. at pp. 5 1 O, 5 1 1 . 
Ibo Ibid. PI). 546, 547-553. 
16' Ibid. pp. 620-628. 
Ih2 Yenrbook of the Internafional Law Co~~pniission, 1963, Vul. I I ,  p. 68. 
'" See S. Rosenne, The Law and Practicc of the International Court, 1920-1996, Vol. II, 
Jurisdiction, at p. 819, as well as Oda, S.: "Keservation in the Declarations of Acceptance of 
the Optional Clause and the Period o f  Vnlidity OC Thosc Declarations: The ECfect of the 
Shultz [,etter'' British Yelrr Book of International Law. Vol. 59 ( 1  988), pp. 1,  18; L. Gross, 
"Compulsoty Jurisdiction under ihc Optional, Clause: History and Practice", in L.F. 
Damrosch, The Interrraiional Cotrrt o f J i a ~ t c ~  nr a Cmssroc~ds, 1987, pp. 19 K. 30; P. H. 
Kooijmans iwritiirg hefore his election lo the Court), "Wha IoIIçd ttrc Deaih-Be11 for 
CornpriIsaty ~urisdictiw? Somc Crimments 011 the JuJgment of the InrenrationaI Court of 
Juslice in rIic Case clincenii~rg MiIirary aiid ParamiIitary Activities in and aga1ns1 Nicaragua 
(Jtrrisdicrion uf flic Coun and Ad~nissibiIi~y of ilie applimriori)", in Reaiism in Lw-Mnking, 
Essnys on inler?ralinnal law in flnnour oj' Jl'iiIrr?~ Ripliagefi, 1986, pp. 71 fi? and 77; D. 
Grcig, '-Nicaragua and the U~rited S~ates: Confrontariori over the lurisdiction of the 
Iniernatinnal Cor~rt", &-iris& Ycar Br~ok uJ.llnrérnc~~ional Law. Vol. 62: 199 1 ; and F. Orrcgo 
Victina, "The LegaI Nature of thc Optional CIatrse nnd rhe Righi of a Statc to Withdraw a 
Declaralion Accepting fhe Co~npulsury Jnrisdiclion of rlic. Internaiional Coun of Jr~stice", in 
Liber Ai~~irorrrn~ Jitrlge Shrgeru Orlu, YoI. 1,2002, pp. 463,463-478. 



B, THE COURT'S REFERENCES TO A '!REASONABLE TIME" WERE 
0 B f l . R  DICTA 

3.1 8 The passage of the Court's Judgment requiring a 
"reasonable time" for withdrawal from or termination of an 
Optional Clause Declaration of indefinite duration was cast 
in hypothetical and tentative terns, suggestive of crbiter 
dicf urn. 

3 . 9  In any event, in Mli lafy  and faramitifary Acfivirics in and 
against Nicarug~~,  that observation was not a necessary 
basis for the Court's decision on the point. The Court rather 
attached decisive weight to what it characterized as the 
"most important question", whether the United States was 
free to disregard the clause providing for six months notice 
which it had appended to its ~ e c l a r a t i o n ' ~ .  It also held 
that the reciprocity invoked by the United States concerned 
the scope and substance of the Declaration's cornmi t ments 
and not the formal conditions of their crearion, durarion or 
extinction. SirnilarIy, when the Court in its later Judgment 
in the case of Land and Maritime Boundmy bekeen 
Cameroon and iVigeria16', quoted the "reasonable time" 
passage from Military and Paramili~uiy Activities in and 
against Nicaragua, the Court was not considering that 
question but rather the distinct issue of whether such a 
temporal consideration governs the taking effect of the 
deposit of a de~larat ion '~~;  thus again the reference was 
obiir  dicrum'" and, as such, is without precedentid effect. 

3.20 Tr is irnpoflanr to recaII that Colombia is not in the position 
in which the United States was in 1984 or in which Nigeria 

Military nnd Paramililary Activities in and against Nicaraguu (Nicaragua v .  United 
States), Jurisdiction and Admissibilily, 6 C. J. Reports 1984, p. 4 19, para 6 1. 
165 Land and Maritime Rounddy between Cameroon and Nigeria (C~meroon v Nigeria), 
Preliminary Objections, I. C.J. Reports 1998, p. 295, para. 33.  
166 Ibid., paras. 34 ff. 

See, e.g., Orrego Vicuna, lot., cil., p. 475, and J. G. Merrills, 'The  Optional Clause 
Reuisited" in Bri~isfr Year Book offn~ermtional Law, Vol. 64, 1 993, pp. 197,208. 



was in 1998. ~ o ~ o ~ n b i a ' i  Declaration had no six months 
nutice proviso, nor d o 6  ' Colombia seek to invoke a 
temporal miprocity against Nicaragua. TR the instant 
prucedings, there is no : question a b u t  the temporal 
conditions of the- deposit' of a Declaration under the 
Optional Clause that were . invoked . by Nigeria. 

States that do adhere to the Optional Clause of the Statute 
generally attach multiple ' and significant reservations, 
including the facility of termination or variation on notice. 
As it is, the dictum advanced by the Court would onIy apply 
to the singular situation of. a half d m  States that made 
Deckations of indefmite duration under the Statute of the 
Permanent Court during the inter-war yeas, when there were 
high hopes for the gradual institution through the Optional 
Clause of a universal system of compulsory jurisdiction. The 
Court's dictum places those few Smes at a significant 
disadvantage vis-h-vis other States that have either not 
adhered to the Optional Clause at all or that have adhered 
with Declarations that are terminable or variable on notice. 

C. NICARAGUA ANDCUMMBIA IN PRACTICE HAVE TR€ATED 
THEIR DECLARATlONS AS TERMINABLE ON NQTlCE 

3.22 Practice shows that both Colombia and Nicaragua have 
interpreted their respective Declarations under the Optional 
Clause as permitting their withdrawal or amendment at any 
time with immediate effect. ' , 

3 -23 CoIu111bia initially accepted the cornpuIsory jurisdiction of 
the Permanent Court of International Justice by a 
Declaration of 6 January !932. AltI~ough that Declaration 
was of inclefmite duration, on 30 October 1937 Colombia 
replaced it with a new one -with immediate effect- that 



included a reservation appIying it onIy to disputes arising 
out of facts subsequent to 6 January 1932. 

3.24 The terms of the new Declaration fiIed by Colombia on 30 
October 1937 thus provide that, "[tlhe present Declaration 
applies only to disputes arising our of facts snbsequent to 6 
January 1932". Termination of the 1 932 Declaration took 
immediate effect; no question of the elapse of a 
"reasonable time" before it took effect with its replacement 
by the Declaration of 1937 arose. No State, including 
Nicaragua, protested or reserved its position in respect to 
Colombia's termination of its 1932 Declaration with 
immediate effect and its replacement by the Declaration of 
30 October 1937. No State, including Nicaragua, has 
protested or reserved its position in respect to Colombia's 
termination of its 1937 DecIaration with immediate effect 
on 5 December 200 1. 

3.25 The practice of amending Declarations entered under the 
OptionaI Clause of che Statute of the Court with immediate 
effect was recenrly followed by Nicaragua on October 
2001. In fact, on 24 October 2001, Nicaragua amended 
with immediate effect the Declaration under the Optional 
Clause that ir had entered in 1929. This amendment is 
tantamount to termination according to the Court's view in 
Military and Paramilitary Activities in and against 
~icaragua' 68 .  

3.26 The Nicaraguan Government notified the Secretary- 
General of the United Nations and through him, the States 
parties to the Statute of the International Court of Justice, 
of the inclusion of a "reservation made to Nicaragua's 
voluntary acceptance of the jurisdiction of the International 
Colr~t of Jusrice" providing: "Nicaragua will not accept the 

M l i f a ~  and Parnjnilifary Acimiies in and against Nicarapa Picaragtrir v. Cl~iird 
Sfa~es), Jttrisdiciion and AdnissibiIi~y, L C.J. XeporIs 1984, pp. 4 1 9-42 1 , para. 55. 



jurisdiction or competence of the Tnternational Court of 
Justice in relation to any matter or claim based on 
interpretations of treaties or arbitral awards that were 
signed and ratified or made, r e sp~ ive ly ,  prior fo 31 . , 
December 1991"'? 

3.27 Thus, Nicaragua excluded -with immediate effect- &om 
the Court's jurisdiction, the matters or claims based m 
interpretations of m i e s  or at.biml awards that were 
signed and ratifred or rnide, respecrively, prior to 3 1 
December I 99 1. 

3.28 Later, the United Nations Secretary-General circulated a 
Depository notification dated 5 December 2001, indicating 
that Nicaragua's reservation refened to matters or claims 
based on interpretations of  treaties or arbitml awards that 
were signed and ratified or made, respectively, prior to 3 1 
December J901. It is understood that this correction also 
had immediate effwt.l7O 

3.29 As noted above, Colombia has sirniIarIy construed its IegaI 
posirion in respect of its 2937 Declaration under the 
OprionaI Clause, having terminated it with immediate 
effecr on 5 Ilecember 2001. In the submission of 
CoIornbia, this concordant "subsequent pracrice" of 
Colombia and Nicaragua cmstituks, between them, a 
coinciding conduct regarding the interpretation of their 
obIigations under the Optional Clause, coinciding conduct 
whose legal e fk t  the Court is bomd to take into account. 

'M  Sec Annex 23: Ilnized Nations Dcposilory Notifiation of Nicaragua's reservation to its 
kclaration of acceptance of the mmpulsoy jurisdiction d the International Court of 
Justice, datcd 7 Nov. 2001. 
"* See An- 24: United Nations Ikpmitory Notiflcntion of Nicaragua's reservntion to its 
Declamtiun of acceptance of the compulmry jurisdiction o f  the International Court of 
Justice, dated 5 Dec. 2001 (Keissucd). 



W .  In any Event, if Found So Be in Forte, the Terms of 
CoIomMa's 1937 Declaration ExcIude Nicaragua's Claims, 

b n s e  the alleged Dispute arises out uE E7acf s prior to 6 
January 1932 

3.30 I f ,  contrary so the position of Colombia, the Court were to 
find that both the DecIarations of Colombia and of 
Nicaragua were in force an the date of the filing of 
Nicaragua's Application, that Application would 
nevertheless fall outside the scope of Colombia's 
~eclaration"' and the Court would lack jurisdiction to pass 
upon the merits of the case, due to the effect of the 
reservation which cxcl udes disputes arising out of facts 
prior to 6 Jmuary 1932. The 1937 Colombian Declamion 
was filed for the sole purpose of embodying that 
memation, and it is for the Court to give effect to it, 

3.3 Z The facts out of which the aIIeged dispute brought by 
Nicaragua against Colombia arises are facts that came into 
existence prior to 6 January 1932. Nicaragua's Application 
of 6 December 200 I maintains that, in 182 1 ,  the date of its 
independence from Spain, the groups of islands and cays 
fuming the kchipdago of San Andres appertained to the 
newly formed Federation of Central American States and 
that, afier the dissoIutiun of the Federation in 1838, these 
islands and cays came to be part of the sovereign territory 
of ~icaragua'~~. Nicaragua contends that the 1928 Tmty 

' lacked legal validity and consequently cannot provide a 
basis of Colombian title over the Archipelago of San 
~ n ~ s ' ~ ~ .  Nicaragua further maintains that the problem of 
title aver the islands and cays forming the Archipelago has 
been compounded by what it depicts as Colombia's 
construction of the 1928 Treaty so that "the title it claims 

"I me text of Col~mbia's 1937 Declardtion reads as follows: "l'he Republic of Colombia 
mmgnim; compuIsory ipso @O and withut special agreeme* on condition of 
reciprocity, in relarim w any other w e  m p t i n g  thr: same obligarion, h jurisdiction of 
thc P m n t  Cotrrt of IritemnkmI JusriFe, in accordance wid1 Article 26 of the Sra~mec 
The prcrcn t Wlarafion appIis onIy 10 dispura arising out of facts subsequent ta 6 hmq 
1932" 
I" AppIIcaflon qffli- para. 2. 



gives it sovereignty over an immense part of the Caribbean 
Sea appertaining to ~ i c a r a ~ a " " ~ .  

3.32 Colombia contests the claim of Nicaragua that the 
Archipelago of San Andtes appertained to Nicaragua in 
1822, 1823, 1838 or at -any other time, In fact, the 
A~~chigeIagu has been under fir11 and exclusive sovereignty 
and administrat ion by Columbia since independence from 
Spain. Cokmbia has exercised 'its so't~ereignfy and carried 
out its governmental au~hosity and administsation in rhe 
Archipelago for almost two cennries and in that long 
period Nicaragua has exercised neither, Claims of 
Nicaragua to sovereignty over the Archipelago between 
1913 and 1928 were rejected by Colombia, and were 
disposed of -definitively- by the Treaty Concerning 
Territorial Questions At Issue Between Colombia and 
Nicaragua signed at Managua, 24 - March 1928, 
". . .D]esirous of putting a'n end to the territorial dispute 
pending between them, ..." (as the Treaty's Preamble 
recites), by the terms of Article I of the Treaty, Nicaragua 
recognized '"he full and entire sovereignty af the Republic 
of Colombia over the islands of $an Andres, Providencia, 
Santa Gatalina and all the other islands, islets and cays thar 
f u m  prf of the said Archipelago of San And&''* and 
Colombia made a similar recognition with regard to rhe 
Mosquito Coast and the lsIas MargIes (Corn Islands), 
which were pafl's of the controversy as well. The Psutoml 
of Exchange of Rati ficaf ions of the Treaty was signed on 5 
May 1930, estabIishing the 82° W Meridian as the 
boundary between Colombia and Nicaragua and bringing 
the 1928 Treaty into force. 

3.33 These are the essential facts out of which the alleged 
dispute brought before the Court by Nicaragua arose and 
none of them is subsequent to 6 January 1932. On the 
contrary, they are all facts antecedent to that date. By the 
terns of its Memorial, ~ i c k a ~ u a  asserts the existence of a 

I73 A pplicorim bfNicarc1gilc1, para. 4. 



dispute arising out of those facts, for it contests the history 
of Colombia's sov&eignty over the entire Archipelago of 
§an And&, maintains that the Treaty signed in 1928 
"IackeB" legal validity and hl1enges the effect of the 82" 
W Meridian a g e d  upon in the 1930 Protocol of Exchange. 
of Ratifiatim, As a result of its expms m a t i o n ,  Colornbia*~ 
Declaration of 30 October 1937 "applies only to disputes 
arising out of facts subsequent to 6 January 1932"; it 
follows that that Declaration cannot furnish a title of 
jurisdiction enabling the Court to entertain the claims 
advanced by Nicaragua. It is incontestable that the facts 
that constitute the heart, indeed the whole body, of 
Nicaragua's claims pre-date 1 932. 

3.34 CoIumbia's position is sustained by the m ' s  jtrrispnrdence, 
Tke peedent directly in point is the 1938 judgment on 
prelimhay objections of the Permanent Court of 
International Justice in the case of Phosphofes in 
~oro~co"' .  Italy brought proceedings against France in 
reliance on the DecIarations of both States under the 
Optional Clause. The French Declaration of 193 I accepted 
the jurisdiction of the Cuufl in relation to other States 
accepting the same obligation "in any disputes which may 
arise after the ratification of the present declaration with 
regard to situations or facts subsequent to this 
ratification. . .'*'75. France maintained that the dispute which 
Italy had submitted to the Court amse with regand to 
situations and facts which ate not covered by these terms. 
The Court held: 

"The terms of the French declaration limit the 
scope of France's acceptance of the Court's 
compulsory jurisdiction ratione temporis. 
This Iirnitation is twofold. It da tes  in the 
first place to the date on which the actual 
dispme arose. That point is not, however, the 

178 Phosphates fn Mrmco { M y  z frmceII PreIimrncsy Obcri- &&pm. 1938. 
P.C.L J.. S e r b  A/B, fbo. 74. 
lX1bid+. at p. 22. 



subject of the objection raised by the French 
Government; the laiter does not, indeed, deny 
that the dispute arose after ratification of the 
declaration,. . 

The second limitation in the declaration 
relates to the date of the situations or facts 
with regard to which the dispute arises. It is 
on this limitation that the French Government 
relies w11en it contends that the sitr~ations and 
facts giving rise to 'the present dispute were 
prior to the date of its acceptance of the 
compulsory jurisdiction -the date hereafter 
referred to as the 'ciwcial date'- and that, in 
consequence, the Application of the Italian 
Government cannot be entertained."176 

3.35 Italy opposed this view and offered an alternative reading 
of the reservation: 

"This view is confested by the ItaIian 
Government, which maintains that the dispute 
arises from factors subsequent. to France's 
acceptance of cornpuIsory jurisdiction, first 
because certain acts.. . were actually 
accon-rpIished after the cmciaI date; secondIy, 
because these acts, taken in conjunction with 
earlier acfs to which they are closely linked, 
constitute as a whole a single, continuing and 
progressive illegal act which was not h l l y  
accomplished until after the crucial date; and 
lastly, because certain acts which were carried 
out prior to the crucial date, nevertheless gave 
rise to a permanent situation inconsistent with 

176 Phosphates in hforocco (Ituly v. France). PrcIirninary Objections, Judgmenf, 1938. 

P.C.I.J.. Series A/& No. 74, at pp. 22-23. 



international law which has continued lo exist 
after the said date., .rr177 

3.36 The Court construed the terms of the French declaration in 
the following manner: 

"The declaration.. . by the French 
Government.. . is a unilateral act by which 
that Government accepted the Court's 
compulsory jurisdiction. This jurisdiction 
only exists within the Iirnits within which it 
has been accepted, In this case, the terns on 
wb ich the objection radione temporis 
submitted by the French Government is 
founded, are perfectly dear:  he only 
situations or facts falling under the 
compuIsory jurisdiction are those which are 
subsequent to the ratification and with regard 
to which the dispute arose, that is to say, those 
which must be considered as being the source 
of the dispute. In these circumstances, there is 
no occasion to resort to a restrictive 
interpretation that, in case of doubt, might be 
advisable in regard to a clause which must on 
no account be interpreted in such a way as to 
exceed the intehtion of the States that 
subscribed to it. 

Not only are the terms expressing rhe 
Iim itation ratime tempo~is clear, but the 
intention which inspired it -seems equaI1y 
clear: it was inserted with the objecr of 
depriving the acceptance of compulsory 
jurisdiction of any retsoactive effects, in order 
both to avoid, in general, the revival of old 

Ibid., at p. 23. 



disputes, and to preclude the possibilizy of the 
submission to the Court by means of an 
application of situations or facts dating from a 
period when the State whose action was 
impugned was not in a posirion to f m e  the 
IegaI proceedings to which these facts and 
situations might give rise.'*'78 

3.37 As to the Facts, the Court held: 

". . . The situations and the facts which form 
the subject of the limitation ratione temporis 
have to be considered from the point of view 
both of their date in relation to the date of 
ratification and of their connection with the 
birth of lthe dispute. Situations or facts 
subsequent to the ratification could serve to 
found the Court's compulsory jurisdiction 
only if it was with regard to them that the 
d i spme arose. 

..- The question whether a given situation or 
fact is prior or subsequent to a particuIar date 
is one to be decided in regard to each specific 
case... However, in answering. .. it is 
necessary always to bear in mind the will of 
the State which only accepted compulsory 
jurisdiction within specified limits, and 
consequently only intended to submit to that 
jurisdiction disputes having actually arisen 
from situations or facts subsequent to its 
acceptance. But it would be impossible to 
a h i t  the existence of such a relatiunship 
between a dispute and subsequent factors 
which either presume the existence or are 
n~erely the canfirmarion or development of 

113 Pkosphotps MOTUCCO (wv v. Frame), Preli~rri1~1~ Objenorps, J n d g m ~ n ~  1938, 
P. C. I.J., Series A/B. flu. 74, at pp. 23-24. 



, . 
. . . . 

I... . 

earIier situations or facts constituting the reaI 
causes of the dispute. 

[.....I 

.. . What the Italian Government refers to as 
'monopolization of the Moroccan phosphates' 
has been consistently presented by that 
Government as a rkgime instituted by the 
dahirs of 1920, which.. . have established a 
monopoly.. . I t  contends that this regime, 
being still. in operation, constitutes a situation 
subsequent to the crucial date, and that this 
situation therefore faIIs within the Court's 
compulsory jurisdiction. 

The Court cannot accept this view. The 
situation which the Italian Government 
denounces as unIawhI is a legal position 
resulting from the legislation of 1920; .,. In 
those dahirs are to be sought the essential 
facts constituting the aIIeged rnonopclizatiun 
and, consequentIy, the facts which reaIIy gave 
rise to the dispute regarding this 
monopolization. But these dahirs are 'facts' 
which, by reason of their date, fall outside the 
Court's jurisdiction."179 

3.38 The pertinence of these seminal holdings of the Court to 
rhe current proceedings is compeIIing. The facts essentially at 
issue were, in Phosphates ivl Muruccu, the dahirs of 1920; 
the facts essentiaIIy ;It issue are, in the current proceedings, 
the I928 Treaty and its I930 Protocol of Exchange of 
Ratifications. Just as it availed IraIy nothing to dIege that, 
because the facts at issue had continuing effects, 

. .. 

Phosphules in Morocco (haiy v. France), prelim in^^ Objections, Judgment, 1938, 
P.C.I.J., Series A/B, No. 74, pp. 24-26. 



compulsory jurisdiction obtained, so in these proceedings it 
can avail Nicaragua nothing to aIIege that, because the 
1928 Treaty and its 1930 Protocol of Exchange of 
Ratifications have continuing effects, jurisdicrion obtains. 
There wouId be no room for any evenmal Nicaraguan 
argument that rhe Court has jurisdiction because "there is a 
continuing and progressive illegal act" that was not fully 
accomplished before 1932; the Court rejected precisely that 
argument as Italy made it. 

3.39 Nor is there room for any Nicaraguan argument that certain 
more recenr developments make the dispute it aIIeges subject 
to the jurisdiction of rhe Court, because such developments 
arise out of facts prior to 6 January 1932, i.e., the 
concIusion of the 1928 Treaty and its I930 Protocol of 
Exchange Ratifications that settled the dispute regarding 
sovereignty over certain territories and established the 
maritime boundary between the two countries. Just as the 
French reservation was "perfectly clear", so is that of 
Colombia; and just as the French limitation of the Court's 
jurisdiction had to be given effect, so must that of 
Colombia. In both cases, the limitatio~~ of the Court's 
jurisdiction was introduced in order to prevent the revival 
of oId disputes (an objecrive that paraIIeIs the objective of 
ArticIe VI of the Pact of Bogoti). Just as the will of France 
in accepting compulsory jurisdictior-r had to be respected by 
the Court, so must the wiII of Cololnbia in accepting 
con-rpulsory jurisdiction be respected by the Court. 
Confirmation, after the crucial date, of facts anterior to the 
Declarations does not suffice to give the Court jurisdiction 
over disputes arising out of facts anterior to those 
Declarations. 

3.41) Other cases of the Court and its predecessor have deaIt with 
the issue of the effect of rile excIusion from the Court's 
jurisdiction of disputes arising out of facts antecedent to a 
specified date. In its judgment on preliminary objections of 



4 April I939 in, EIecrviciry Company of Sofia nnd 
B U Z ~ Q P ~ ~ ' " ,  the Cour~ addressed a Belgian decIaration of 
10 March 1926 that afforded the Court jurisdiction over 
disputes "arising after the ratification of the present 
declaration with regard to situations or facts subsequent to 
this ratification.. . 7 9 1 8 1  . The Bulgarian Government 
reciprocally invoked this limitation ratione temporis to 
challenge jurisdiclion. The Parties agreed that the dispute 
arose in 1937, But Bulgaria contended that, while the facts 
complained of by Belgium aIi dated from a period 
subsequent to 10 March 1926, the situation with regard to 
which the dispute arose dated back to a period before that 
date, when awards of the Belgian-Bulgarian Mixed Arbitral 
Tribunal and the formula that they established for 
calculation of electricity prices were rendered. The Court 
did not accept Bulgaria's view. It held that, "the dispute 
between the Belgian Government and the Bulgarian 
Government did not arise with regard to this situation or to 
the awards which established it". In the case of the 
Eiec&icify Company cf Sofia md Bzltgclria, the CUUIT 
would also recaII what it said in the Judgment of 14 June 
1 938 (Phosphates in Mmcco)  

". .. [tlhe only situations or facts which musr 
be taken into account from the standpoint of 
the compulsory jurisdiction.. . are those which 
must be considered as being the source of the 
dispute. No such relation exists between the 
present dispute and the awards of the Mixed 
Arbitral Tribunal. The latter constitute the 
source of the rights claimed by the Belgian 
Company, but they did not give rise to the 
dispute, since the Parties agree as to their 
binding cl~aracter and rkat their application 
gave rise ro no difficrrIty until the acts 

lSO EleclricIry Company ofSofid and Bulgaria (Belgium v. Bulgaria). Judgment, Preliminary 
Objeclions, Series A/B, No. 77, pp. 64-85. 
181 Electriciv Company of SoJa and Bulgaria (Belgium v. Bulgaria), Judgment, Preliminaty 
Objections, Series A/& No. 77, p. 8 1 .  



complained of ... A situation or fact in regard 
to which a dispute is said to have arisen must 
be the real cause of the dispute. Jn the present 
case ir is the subsequent acts with which the 
Belgian Government reproaches the BuIgarian 
aurhorities.. . These are facts subsequent to 
the material date. ,Accordingly, the Court 
considers that the argument based on the 
limitation ratione temporis in the Belgian 
declaration is not well-founded"ls2. 

3.41 I t  is clear that this jr~dgment is wholly compatible with that 
of the Cor~rt in Phosphnfes in Morocco, on which the Court 
relied; the facts, but not the law, varied. h reaffilming the 
rationale of Phosphates in Morocco, the Court held that, on 
the facts, the EIec~icip Company case was to be 
distinguished, because the real cause of the dispute, the 
source of the dispute and the centre point of the argument, 
post-dated rather than pre-dated the declaration at issue. 
But in the instant proceedings between Nicaragua and 
Colombia, the real cause of the alleged dispute, the source 
of the alleged dispute and the centre point of the argument 
are the same facrs that were the object of the dispute 
definitiveIy sertled by h e  1928 Treaty and its 1930 
ProtocoI of Exchange of Ratifications, i-e., they pre-dated 6 
January 1932, the date to which the reservation in h e  
Colombian Declaration ar issue refers. It was with the 
conclusion of 'that Treaty and its ratification that the 
matters at issue -then and today- between the Parties were 
settled. By contrast, as observed by the Court, neither of 
the parties in Elec t r i c i~  Company ever impugned the 
awards of the Mixed Arbitral Tribunal, with the 
consequence that the real cause and source of the dispute 
then was not the awards' very existence or their legal 
value. In the instant proceedings, Nicaragua does purport ro 
impugn the I928 Treaty and its 1930 ProtocoI. 

IS2 EIecfrici~ Cornpay of Sofiia and BwIgar~c~ (BdgiIim Y. Bxllgutia), ,l&enr, PieIitninnly 
13bjec1ions. Serres A/B, 1%. 77, p. 82. 



3.42 In the case cor~cerning Righfs of Passage over Ifidinn 
~errito~y'~~, the International Coua of Justice passed upon 
a preliminary obiection raised by India, in respect of a 
reservation iatione temporis to ~ndia's Declaration of 28 
February 1940 by which it accepted jurisdiction "over all 
disputes arising after February 5th, 1930, with regard to 
situations or facts subsequent to the same date"lS4. Portugal 
maintained that the dispute arose in 1954, and that the 
situations or facts "are really nothing but those giving rise 
to the dispute" which also dated from 1954'85. India 
maintained that the claims relafing to passage were raised 
by PortrrgaI before 5 Februa~y 1930. As to whefher the 
dispute concerned facts or situations prior to the date 
present in India's DecIaration, the Court observed that rhe 
fkts or situations to which regard must be had are only 
those which must be considered "as being the source of the 
dispute", those which are its "real cause"'"". The Coun had 
not been asked for any finding whatsoever with regard to 
the past prior to that date ( 5  February 1930) and, 
consequently, the Indian objection was rejected. 

3.43 It is clear that the judgment in the Rights of Passage case is 
consistent with the law as set out in Phosphates in 
Morocco. Again, the law is constant, it is the facts that varied. 
In Rights of Passage, regardless of the date on which the 
disprrre actually arose, the facts giving rise to it took place 
after rhe date mentioned in the reservarion present in 
India's Declaration. But in the case brought before the 
Court by Nicaragua, the facts that gave rise to the dispute 
over sovereignty over the ArchipeIago of San Andrks and 
dated questions took place before 6 January 1932, the date 
mentioned in the reservation present in Colombia's 

l s3  Rights of Passage over Indim Territoty (Portugal v. India), Merits, I.C.J. Reports 1960, 
at pp. 33-35. 
184 Ibid., p. 34. 

Ibid,, p. 2 1. 
l s b  {bid, p. 35. 



Declaration. Here, the existing differences between the 
Parties were resolved by the 1928 Treaty and its I930 
Protocol. Moreover, what Nicaragua quests  from fhe 
Court is precisely a finding that the 1928 Treaty and its 
1930 ProtocoI is invalid and null, essentially on the ground 
of the pressure alleged to have been exerted by the United 
States upon the ~ovemrnent of Nicaragua in the yeais 
1 927- 1930, i s , ,  facts predating the aforementioned date, 
Such finding is clearly beyond the jurisdiction of the Court. 

3.44 According to the Court's conclusions in Rights qfPassuge, 
the critical facts are only those that relate to the source of 
the dispute, to its "real cause". In the instant proceedings, 
the source of the alleged dispute, its real cause, is 
constituted by the differences between the two countries 
regarding sovereignty over the Mosquito Coast, the IsIas 
Mangles (Corn Islands), and the 191 3 claim of Nicaragua 
to the Archipelago of San Andris, a11 of which were 
disposed of in 1928, and rhe existence of a treaty in force 
ratified in 1930 that dtfinitiveIy settled the dispute, 
resolving the question of sovereignty over the Mosquito 
Coast, the Islas Mangles (Corn Islands) and the 
Archipelago of San Andds, and estabIishing a maritime 
boundary between Colombia and Nicaragua. Clearly, they 
are facts predating 6 January 1 932. 

3.45 A fourth and most recent case of relevance is the Case 
co~rcerning the Legality of the Use of Force (Yugoslavia v. 
Belgiurn)18'. Tn Yugoslavia's submission jurisdiction was 
based on declarations filed under the Optional Clause. 
Yugoslavia's Declaration had been deposited on 26 April 
1999, accepting the Court's jurisdiction "in all disputes 
arising or which may arise afler the signature of the present 
Declaration, with regard to the situations or facts 



subseque~~t to this signature..."188. The 1958 Declaration of 
Belgium accepted jurisdiction "in legal disputes arising 
after 1 3 July 1948 concerning situations or facts subsequent 
to that date".'88 The Court noted that, while Belgium based 
no argument on the limit ratione temporis in the Yugoslav 
Declaration, the Court must nonetheless consider what 
effects it might have prima facie on its jurisdiction in the 
case'89. Thus, in order to assess whether the Corrrt had 
jurisdiction, it was su ficient to determine whether the 
dispute brought before the Collrt arose before or after 25 
ApirI 1999. 

3.46 The Court observed that YugosIavia7s AppIication was 
directed, in essence, against the bombing of its territory, to 
which the Court was asked to put an end. The Court found 
that it was an established fact that the bombings in question 
began on 24 March I999 and had been conducted 
continuously since, and that a legal dispute between 
YugosIavia and Belgium (and o~her NATO Members) over 
the Iegality of the bombings arose well before 25 April 
1999. The fact that the bombings continued thereafter and 
that the dispute concerning them persisted did not alter the 
date on which the dispute arose. The Court then recaIled 
that it is for each State, in formulating its declaration, to 
decide upon the limits it places upon its acceptance of the 
jurisdiction of the Court: "[tlhis jurisdiction only exists 
within the limits within which it has been accepted" (citing 
Phosphates in ~ o r o c c o ) ' ~ ~ .  The Court went on to recall 
rhat the Permanent Court in Phosphates in Morocco held 
that, as a resuIt of the condition of reciprocity stipulated by 
Article 36, paragraph 2 of rhe Statute of the Corlrt, any 
Iimitation ratione temporis anached by one of the Parties to 
its declaration holds good as between the ~arties'~'. 

I 88 Case concerning the Legaliv oj' the Use of Force (Yugoslavia v. Belgium), Request for 
Indication of Provisional Measures, Order of2 June 1999, 1.C.J Reports 1999, Vol I,  p. 
133, para. 23. 
Is' Ibid. p. 133, para 24. 
Iw  [bid p 1 35, para 30. 



Professor James ~ m w  ford I g l  observe? that the international 
Court of Justice thus r e f e d  to he judgment in 
Ph~spharres in Morocco "with apparent approval". 

347 Likewise, in four other cases concerning The LegaJity of 
the Use of Force {I.'ugosIav~ v. Spain, v. the United 
Kingdom, v. Canada, and v. The Netherlands) the Court, in 
the Orders of 2 June 1999 that resolved the request for 
provisional measures invoked by Yugoslavia, confirmed 
the continuing force of the legal rationale established in the 
judgment in the case of Phosphates in Morocco as faIIows: 

".. . [T]k Court r e d  Id in its Judgment of 4 
December 1998 in the case conttrning 
FisPrevies Jttrisdicfioo~r (Span v. Ca~adc~), 'It 
is for each State, in formulating its 
declmtion, to decide upon the limits it places 
upon its acceptance of the jurisdiction of the 
Court: "t] his jurisdiction only exists within 
the limits within which it has been accepted' 
(Phosphates in Morocco, Judgme~lt, 1 938, 
P.C.J.J., Series AJB, Nu. 74, p. 23)' f..C.,X 
Repurrs 1998, p. 4.53, pam. 443; 

. , . as f he Permanent Court heId in its 
Judgment of 14 June 1938 in the Phosphates 
in Morocco case (Preliminary Objections), 'it 
is recognized that, as a consequence of the 
condition of reciprocity stipulated in 
paragraph 2 of Article 36 of the Statute of the 
Court', any limitation ratione femporis 
attached by one of the parties to its 
declaration of acceptance of the Cow's 
jurisdicrion 'hoI& good as between the 

'" 1, Cmwford, The Intanational Law Commission's Articles on State Responsibility, 
Introduction, Tm and Commentaries Cambridge University P m  2002, p. 23. 



parties' (Phasphufes in Morocco, f~dgment, 
f 938, P. C. LJ , Series A/& Nu- 74, p. 10); 

... moreover, as the present Court noted in its 
Judgment of 1 1  June L988 in the case 
concerning the Land and Maritime Bounda~y 
between Cameroon and Nigeria {Cameroon v. 
Nigeria), '[als early as 1952, it held in the 
case concerning Anglo-Iranian Oil Co, that, 
when declarations are made on condition of 
reciprocity jurisdiction is conferred on the 
Court only to the extent to which the two 
declarations coincide in conferring it' (I.C.JI 
Reptlrrs f 952, p. 103) (1. C.J Reports 1998, p. 
298, para. 43)". I" 

3.48 The question at issue in the cases concerning The Legaliq 
ofrhe Use of Force was whether the dispute arose after the 
date of the DecIararion rather than -as between Nicaragua 
and Colombia- whether the facts out of which rhe aIIeged 
dispufe arose antedate or post-date the date contained in the 
Declaration. But what is important for present purposes is 
that the Court found recent reason to sustain, "with 
apparent approval", the rationale and continued vitality of 
the cardinal case of Phosphates in Morocco. 

3.49 As clear as the Court's jurisprudence is in this case, the 
terms of Colombia's Declaration, were it held to be in force 
on the date of Nicaragua's Application, and its limitation 

"I The qr~oted psissages can be found a1.t: tegaliv of Use DJ Force (YrgosImia Y. Spoi~). 
Reqrresi for indiccitioa of Provisional Meffsixres, Order eJ2 June 195'9. LC1 R~porrs 1999, 
Vat. I., pp. 770-77 1, para. 25; tt.galiv of Use of Force fl'tcgoslnvin Y. Unired king don^}, 
Request for Itrdicu~ion uJProvisionoJ Measures, Order of2 June 1999, I CJ. Reporfs 1 999. 
VoI. I, pp. 835-835, p a n .  25; kgui i i j .  oJ Use of Force (Yuga~lavia Y.  Canada}, Request for 
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ratione temporis, are also clear, as we11 as the intention that 
inspired it. The Colombian Declaration only accepted the 
Court's jurisdiction over disputes arising out of facts 
subsequer-rt to 6 January 1 932. That was Colombia's wilI, it 
was the Iirnit of its consen1 10 the Couc's jurisdiction. 
Colombia's intention in including rhe reservation was 
precisely to avoid the revival of already settIed disputes, 
such as the one that had been settled wirh Nicaragua by the 
1 928 Treaty and its Protocol of Exchange of Rarifications 
of 1930 and that Nicaragua now purports to reopen. 

3.50 From the foregoing it is evident that: 

(a) In the case of States Parties to the Pact of Bogota that 
have also entered Declarations of acceptance of the 
Court's jurisdiction under the Optional Clause, the Pact 
is governing. 

@f As has been shown above (Chapier II), by virtue of 
ArticIes VI and XXXIV of the Pacr of Bogofi, the 
Court is without jurisdiction to hear the aIIeged dispute 
brought before it by Nicaragua and fherefure rhe 
con t rover-sy must be declared ended. 

(cj Thus, there is no dispute left before the Court to which 
jurisdiction under any Optional Clause Declarations of 
the Parties could attach. 

(d) In any case, since Nicaragua argues that a title of 
jurisdiction exists by virtue of the operation of the 
Declarations of both States under the Optional Clause, 
Colombia has addressed this contention and shown thar 



the Court's jurisdiction in these pruceedings cannot be 
based on Article 36, paragraph 2, of the Statute. 

(e) First, Colombia's Declaration of 1937 was not in force 
on the date of Nicaragua's Application because it had 
been terminated prior to that date with immediate 
efkct. ConsequentIy rhe requirernent that for the Court 
tu have jurisdicrion both States must accept the Court's 
jurisdiction under Article 36, paragrrrph 2, is not 
satisfied. 

0 Second, even if Colombia's 1937 Declaration were held 
to be in force on the date of Nicaragua's Application - 
quod non-, as shown, the explicit terms of the 
reservation contained therein exclude from the Court's 
jurisdiction al1 the matters brought before the Court by 
Nicaragua. On any objective view, the aifeged dispute 
raised -by Nicarag~ra is one "arising out of facts" 
antecedent tu 6 January 1932. 

(g,) In fact, Nicaragua's Application invuives in srrbsbnce 
an attempt to reopen a dispute already settled in the 
1928 Treaty and its Protocol of Exchange of 
Ratifications of 1 93 0. 

3.51 The preceding considerations set out in this C.hapter 
dernonstrate that rhe Court is without jurisdiction tu 
entertain Nicaragua's Application under Article 36, 
paragraph 2, of the St atute. 





CHAPTER IV 

SHORT SUMMARY OF COLOMBIA'S REASONING IN 
THESE PRELIMINARY OBJECTIONS 

4.1 Consistently with the Court's Practice Direction 11 
Colombia sets out below a short summary of its reasoning 
in these Preliminary Objections. 

I, General 

4.2 Derived from titles of the Spanish Empire, Colombia had 
rights over the Mosquito Coast comprised between the 
Cape Gracias a Dios and the San Juan River and over the 
Archipelago of San Andres of which the Islas Mangles 
(Corn Islans) were part. 

4.3 Ever since the break up of the Spanish Empire in the 
early years of the nineteenth century sovereignty over the 
Archipelago of San Andrks has been vested in and 
exercised by Colombia, and Colombia alone, in a public, 
peaceful and uninterrupted manner. The sole exception 
was a temporary madus vivendi enshrined in the 1928 
Agreement between Colombia and rhe United Srates at a 
time when those two States had a difference about 
sovereignty over three of the cays forming part of the 
ArchipeIago (which difference was resolved by the 
United States renouncing aI1 cIairns to the cays by treaty 
in 1972). 

4.4 Throughout the period since Nicaragua's own 
independence in 1821 and continuing up to the present 
time, none of the islands, islets or cays of the Archipelago 



of San ~ n d d s ' ~ ~  has been under Nicaraguan sovereignty 
or, much less, administered by Nicaragua. 

4.5 AIthough this history demonstrates Colombia's title to the 
Archipelago, the presentation of the antecedents to the 
matters -mw purported to be reopened before the Court- 
by Nicaragua is tendentious, unconvincing and essentiaIly 
irrelevant. 

4.6 This is because, when in 1913 -in addition to the 
differences between the two States concerning sovereignty 
over the Mosquito Coast and the IsIas Mangles (Corn 
Islands)- Nicaragua for the iirst time advanced claims to 
certain islands of the Archipelago of San Andrks, the two 
States, after 15 years of negotiations, settled all the 
aforementioned matters by concluding the 1928 Treaty 
Concerning Territorial Questions at Issue be tween 
Colombia and Nicaragua and its ProtmoI of Exchange of 
Ra~ificatims of 1930. The 1928 Treaty and its 1930 Protocol 
was registered with the League of Nations by Colombia on 
1 G August 1930 and by N i cwagua on 25 May 1 932. 

By that Treaty and its Proroc01 of Exchange of 
Ratifications of 1 930 

(a) Nicaragua recognized Co!ombiaqs sovereignty over 
the islands of San Andrds, hvidencia and Santa 
Catalina, and over all the other islands, islets and cays 
forming part of the said Archipelago of San And&; 

(b) Colombia recognized Nicaragua's sovereignty over 
the Mosquito Coast and the Tslas Mangles (Corn 
Islands); 

(c) Nicaragua recognized and a g e d  that sovereignty 
over the cays of Runcador, QuitasueTio and Serrana, 
constituting pat of the Archipelago, was a mamr 

'% See Footnote No. 5. 



soIeIy between CoIornbia and the United States, to 
the exclusion of Nicaragua; and 

(d) the two States agreed upon the 82"W Meridian as 
the boundary between Colombia and Nicaragua. 

4.7 Both States conducted themselves consistently with the 
Treaty of 1928 and its Protocol of 1930. Nevertheless 
Nicaragua in 1969 -without questioning the validity or 
effectiveness of the 1 928 Treaty- purported to carry out 
activities in areas to the east of the agreed maritime 
boundary alor-~g the 82"W Meridian. A decade later, in 
1980, after the Treaty had been in force for 50 years, 
Nicaragr~a ur-rilatel-ally purported to discIairn it by declaring 
it null and void. Colombia rejecred these attempts and 
continued to apply the 1928 Treaty and its 1930 Protocol 
unintemptedIy. Natural1 y, Colombia continued to exercise 
its sovereignty and jurisdiction over the Archipelago of San 
Andrks and its appurtenant maritime areas, as it had been 
doing for almost two centuries. 

4.8 Two decades later, in its Memorial of 2003, Nicaragua for 
the first time purports to allege that "Colombia's 
interpretation of the 82"W Meridian as a maritime 
boundary" in 1969, arnounted to a breach of the I928 
Treaty and has thus entitled Nicaragua to unilateraIIy 
terminate it. However, whar happened in that year was, as 
mentioned in the preceding paragraph, that Nicaragua for 
the first time carried out activities to rhe east of the 
maririrn~ boundary agreed along The 82' W Meridian, thus 
generating a protest by Colombia in which it did no more 
than assert the agreement as it was conceived by Nicaragua 
in 1930 and agreed by both parties at that time, and as 
reflected in official maps published by Colombia from 
1931 onwards which occasioned no protest from 
Nicaragua. Colombia has consistently continued to exercise 
its sovereignty and jurisdiction over the maritime areas 
perraining to the Archipelago up to the aforementioned 
meridian. 



4.9 At no time previousIy, did Nicaragua put forward an 
argument of fhis nature. Nicaragua waited 34 years before 
advancing this fanc-i ful argument of the Treaty's unilateraI 
termination by its alIeged breach by Colombia. The 
purpose of so exrraordinary claim by Nicaragua is to vitiate 
Colombia's valid object ions fo jurisdiction. Were the Court 
to sustain such an argument, it would permit a State to 
evade limitations on the jurisdiction of the Court by means 

, of a spurious claim. 

4.10 Nicaragua now seeks to reopen matters that were already 
settled by arrangement between Colombia and Nicaragua 
and which are governed by the 1928 Treaty and its Protocol 
of Exchange of Ratifications of 1930, namely sovereignty 
over the ArchipeIago and the maritime boundary between 
Colombia and N icaagrra. 

4. I I Nicaragua seeks to found the jurisdiction of the Court for 
this purpose upon Article XXXI of the Pact of Bogoti "in 
accordance with the provisions of ArticIe 36, paragraph I, 
of the Statute", and upon Article 36, paragraph 2, of the 
Statute of the Court (the Optional Clause). 

11. Colombia's First Preliminary Objection 

4.12 Within the framework of Article 79, paragraph 1, of the 
Rules of Court, this is an "objection the decision upon 
which is requested before any fimher proceedings on the 
merits." 

4.13 Nicaragua cannot soIe1y rely on Article XXXI of the Pact 
of Bogofi. By virtue of the 1928 Treaty and the Protocol of 
Exchange of Ratifications of 1930, which is valid and in 
force, the matters which Nicaragua seeks to place before 
the Court. (a) have already been settled and are govemed by 
that Treaty and its Protocol, which (b) was uncontestably 
and inconteslably in force in 1948 on the date of the 



mnclr~sion of the Pact. Article VI of the Pact stipulates that, 
consequently, on each of these grounds, Article XXXI 
"may not be applied". 

4.14 Moreover, by virtue of Articles VI and XXXIV of the Pact 
of Bogota, the Court has to declare the controversy 
"ended". 

111. Co1ombia7s Second Preliminary Objection 

4.1 5 The Court has already heid rhar when an Applicant invokes 
both the Pact of 3ogot6 and Optional Clause Declarations 
it is the Pact of Bogota which governs. Moreover, by virtue 
of Articles VT and XXXIV of the Pacr, the Court is 
required to declare the controversy "ended". Therefore, by 
reason of the dispute between Nicaragua and Colombia 
having been settled and ended, there is no dispute left before 
the Court to which jurisdiction under the Optional Clause 
Declarations could attach. 

4.16 In any event, the Court has no jurisdiction under Article 36, 
paragraph 2, of the Statute of the Court (the 'Optional 
Clause'). TI-ris is for two reasons. 

4.1 7 First, when Nicaragua submitted its Application there was 
no Colombian Declaration under the OptionaI Clause: 
Colombia's Declaration of 1937 had ajready been 
withdrawn with immediate effect. 

4.18 Consequently, the requirement that for h e  Court to have 
jurisdiction both States must accept the Court's jurisdiction 
under Article 36, paragraph 2, is not satistied. 

4.19 Second, even if Colombia's 1 937 Declaration were in force 
(which Colombia denies) che Court's jurisdiction wouId in 
any event be Iirnited by its terms. 



4.20 Those terms include a reservation limiting Ihe application 
of the Declaration to "dispufes arising out of facts 
subsequent to 6 January 1932". 

4.2 1 Nicaragua's AppIicarion involves in substance an atternpr 
to reopen a dispure already settled in the 1928 Treaty and 
its Protocol of Exchange of Ratifications of 1930. 
Nicaragua's challenge is to the meaning, and even the very 
existence in law, of that Treaty and Protocol, which are at 
the heart of the alleged dispute which Nicaragua is seeking 
to bring before the Court. 

4.22 The alleged dispute is thus, one which arises out of facts 
which pre-date 6 January 1932. And conskquentIy, it 
wouId fa11 outside the scope of CoIombia's 1937 
Dec1aratio1-1 if that Declaration were to be found to be in 
force on the dare of Nicaragua's Application. 



CHAPTER V 

COLOMBIA'S SUBMISSIONS 

For tbe reasons set out in the preceding Chapters, Colombia 
respectfuIIv requests the CourL in a~~fication of Article 79 of the 
Rules of Court. to adiudge and declare that: 

( I )  under the Pact of Bogoti, and in particular in pursuance of 
Articles VI and XXXIV, the Court declares itself to be 
without jurisdiction to hear the controversy submitted to it by 
Nicaragua under Article XXXI, and declares that controversy 
ended; 

( 2 )  under ArticIe 36, paragraph 2, of the Statute of the Court, the 
Court has no jutisdiction to entertain Nicaragua's 
Application; and that 

(3) Nicaragua's Application is dismissed. 

The Hague, 28 July 2003. 

Julio LONDONO PAREDES 
Agent of the Republic of CoIornbia 
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