
SEPARA'TE OPINION OF  JUDGE MAVUNGU 

[Translation] 

1. The Court's findings on the request for the indication of provisional 
measures submitted by the Democratic Republic of the Congo show - if 
that were needed - how complex this case is. There are those who may 
not understand why the Court, principal judicial organ of the United 
Nations, was not able to indicate provisional measures, including in par- 
ticular measures having a military dimension', in view of the humanitar- 
ian tragedies and serious violations, both of human rights and of the 
basic principles of international humanitarian law, that have been wit- 
nessed on its territory2. The Court notes, moreover, that it is deeply con- 
cerned by the huma11 tragedy in the eastern provinces of the Democratic 
Republic of the Congo resulting from the fighting there (paragraph 54 of 
the Order). 

2. Some may also not understand why the Court should have ordered 
provisional measures in the "parallel case" between the Democratic 
Republic of the Congo and Uganda (Armed Activities or1 the Territory of 
the Congo (Dernocrutic Repuhlic cf the Congo v. Uganda), Proi~isionul 
me usure.^, Order o f 1  JuIj~2000, 1. C. J. Reports 2000, p. 1 1  l),  but not in 
the case at issue between the Democratic Republic of the Congo and 
Rwanda. The complaints lodged against both States by the Congo are 
substantially the same. 

3. In its Order of 1 July 2000, the Court indicated the following 
measure in particular : 

"Both Parties must, forthwith, prevent and refrain from any action, 
and in particular any armed action, which might prejudice the rights 
of the other Party in respect of whatever judgment the Court may 

' For an analysis of the issue, see Raymond Ranjeva. "La prescription par la Cour 
internationale de Justice de mesures conservatoires à portée militaire", in Emile Yakpo 
ancl Tahar Boumedra (eds.), Liber Amicoruni Judge Molicitnttzc~d Berijuoui. 1999, pp. 449- 
459. 

See in particular the report by Mr. Roberto Garreton, Special Rapporteur on the 
hurnan rights situation in the Democratic Republic of the Congo, presented at the 57th 
session of the United Nations Human Rights Commission of 1 February 2001 : tenth 
report of the Secretary-General on the mission of the United Nations in the Democratic 
Republic of the Congo, Sl20021169. of 15 February 2002; Security Council resolution 
1417 (2002) of 14 June 2002; resolution of the European Parliament of 14 June 2002 on 
the situation in the Democratic Republic of the Congo. 
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render in the case, or which might aggravate or extend the dispute 
before the Court or make it more difficult to resolve." (1. C. J.  Reports 
2000, p. 129, para. 47 (l).) 

4. There is no such indication in the present case. However, the Court 
did point out that, "whether or not States accept the jurisdiction of the 
Court, they remain in any event responsible for acts attributable to them 
that violate international law". It further noted that the Security Council 
has adopted a number of resolutions concerning the situation in the 
region whereby it dernanded an end to violations of human rights and of 
international humanitarian law (paragraph 93 of the Order). 

5. According to its established case law, the Court can only indicate 
provisional measures if it has prima facie jurisdiction and if so required 
by the circumstances of a given case: the degree of urgency, the protec- 
tion of the rights of parties, the need to contain or not to aggravate the 
dispute (see itlfru). In the present case, the Court did not indicate provi- 
sional measures because the provisions relied on by the Applicant do not 
appear to furnish a prima facie basis for its jurisdiction. 

6. Whilst approvirig the general tenor of the Order, 1 can only partially 
agree with its operative provisions. 1 believe that the Court could have 
established its prima facie jurisdiction on the basis of at least two com- 
promissory clauses and indicated certain provisional measures or, at the 
very least, could have indicated such measures proprio rîzotu in the light 
of the deplorable hurnan tragedy, the losses of human life and the terrible 
suffering in the east of the Democratic Republic of the Congo as a result 
of the fighting there (paragraph 54 of the Order). My argument will be 
substantiated in the following paragraphs. 

7. The complexity of the case submitted to the Court stems from 
several elements, and in particular the following: the prior procedural 
history of the case3, the arguments raised to establish the Court's juris- 
diction4, the number of provisional measures sought and the nature of 

' The first Applicatiori instituting proceedings by the Democratic Republic of the 
Congo against Rwanda was lodged on 23 June 1999, before being withdrawn on 15 Janu- 
ary 2001. 

The Democratic Repiiblic of the Congo relied on a number of legal grounds to estab- 
lish the jurisdiction of the Court :  general jurisdiction (Cnited Nations Charter, Statute of 
the Court, case law of the Court); jurisdiction pursuant to specific international treaties 
(International Convention on the Elimination of All Forms of Racial Discrimination, 
Convention on the Preverition and Punishment of the Crime of Genocide, Convention on 
the Elimination of All Forms of Discrimination against Wonien, the Constitution of the 
World Health Organization, the Constitution of Unesco, the Convention for the Suppres- 
sion of Unlawful Acts against the Safety of Civil Aviation); jurisdiction derived from the 
supremacy of peremptory norms - - jus cogen.5 - (International Bill of Human Rights, 
African Charter on Human and Peoples' Rights, Convention on the Rights of the Child, 
etc.'l. 



certain of them5 and, lastly, the extent of the violations of human rights 
and of the basic rules of international humanitarian law6. 

8. My zrgument will address two fundamental questions: the founda- 
tion of the Court's jurisdiction (1) and the conditions for the indication of 
provisional measures (II). 

1. THE FOUNDATION OF THE COURT'S J~IRISDICTION 

9. It is a general principle of international law that no State may be 
brought before an international court by another State without its con- 
sent '. This principle was upheld by the Washington Committee of Jurists 
responsible for drafting the Statute of the International Court of Justice 
when they abandoned the idea of providing therein for the automatic 
compulsory jurisdiction of the Court in favour of jurisdiction being sub- 
ject to the acceptance of Statesx. The Committee fèared that the institu- 
tion of automatic compulsory jurisdiction might impede the ratification 
of the Charter, and irideed of the Statute, by a large number of States and 
in particular by most of the major powers9. A provision for acceptance of 
an optional compulsory jurisdiction clause appeared to be the most 
appropriate solution: the Court's jurisdiction is thus both optional and 
conipulsory ' O .  

10. The Court has had occasion to assert and reconfirm the principle 
of State consent in a number of cases. Thus in the case concerning East 
Tinzor (Portugal v. Austualiu) it stated: 

"The Court recalls in this respect that one of the fundamental 
principles of its Statute is that it cannot decide a dispute between 
States without the consent of those States to its jurisdiction." (1. C. J. 
Reports 1995, p. 101, para. 26.) 

11. When proceedings before the Court are instituted by means of an 

'The Democratic Republic of the Congo called for no less than 19 measures, including 
some that related to the rrierits of the case (e.g.. "fair and equitable compensation for the 
damage suffered"). 

"There is a certain discrepancy between the extent of the violations of human rights 
and of international humanitarian law and the narrowness of the Court's jurisdiction to 
indicatc provisional measlires. 
' In the same vein, see Michel Dubisson, Lri Cour int<~ri~utiotiule de Ju.~tice, 1964, 

p. 152; Shabtai Rosenne. The Lrrii und Pructic<~ of' tlie I~~tewzlrtionul Court, 1965, p. 3 13. 

See Article 36, paragrilph 1, of the Statute of the International Court of Justice. This 
Article is essentially the same, save in certain very minor respects. as Article 36 of the 
Statute of the Permanent Court of International Justice (P.C.I.J.). 

" See Dubisson, op. cit.. p. 145. 
"' See Article 36, paragraphs 1 and 2, of the Statute. 



application. the latter must indicate, in addition to the parties to the dis- 
pute and subject-matter, "the legal grounds upon which the jurisdiction 
of the Court is said to be based"ll. 

12. However, in the last resort, any question relating to the Court's 
jurisdiction must be settled by the Court itself 12: 

"The Court ]points out that the establishment or otherwise of 
jurisdiction is not a matter for the parties but for the Court itself. 
Although a party seeking to assert a fact must bear the burden of 
proving it (see Militury and Parun~ilitayJ Activities in and uguinst 
Nicurugua (Nituruguu v. United States of .41?1ericu), Juuisdiction 
und Adwzissibility, Judgment, 1. C. J. Reports 1984, p. 437, para. IOI), 
this has no relevance for the establishment of the Court's jurisdic- 
ti.on, which is a 'question of law to be resolved in the light of the 
relevant facts' (Border and Transborder Armed Actions (Nicaragua 
v. Ho~zcluras), Juri.sdiction and Admissibility, Judgment, I. C. J. 
Reports 1988, p. 76, para. 16)." (Fisheries Juris~/ictiotz (Spain v. 
Canadu), Jurisdiction cg' the Court, Juclgment, 1. C. J. Reports 1998, 
p. 450, para. 37.) 

13. The Democraitic Republic of the Congo, in its Application insti- 
tuting proceedings, i1.s request for the indication of provisional measures 
and its oral arguments at the public hearings of 13 and 14 June 2002, 
submitted a number of legal grounds for the jurisdiction of the Court, 
and in particulas: its declaration of acceptance of the compulsory juris- 
diction of the Court, and various compromissory clauses and peremptory 
norms (jus c o g e n ~ )  . 

1. The Congolese Declurcrtion of' Acceptance o j  the Cotî?pulsory Juris- 
diction o j  the Court 

14. Article 36, paragraph 2, of the Statute provides: 

"The States parties to the present Statute may at any time declare 
that they recognize as compulsory ipso facto and without special 
agreement, in relation to any other State accepting the same obliga- 
tion, the jurisdiction of the Court in al1 legal disputes . . ." 

15. Under this provision, commonly known as the "optional compul- 

' '  See Article 40, paragraph 1, of the Statute and Article 38. paragraphs 1 and 2, of the 
Rules. 

' *  Article 36. paragraph 6, of the Statute stipulates thrit: "In the event of a dispute as to 
whether the Court has jiurisdiction, the matter shall be settled by the decision of the 
Court." 
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sory jurisdiction clause" 1 3 ,  any State party to the Statute may accept the 
Court's jurisdiction and thereby give the Court general compulsory juris- 
diction over the disputes provided for in Article 36, paragraph 2, of the 
Statute. 

16. The above-mentioned optional clause is simply a restatement 
of the clause contairied in the Statute of the Permanent Court of Inter- 
national Justice, which only differed in that it allowed States the 
possibility of acceptirig the Court's jurisdiction in either al1 or only certain 
of the categories of legal disputes provided for in Article 36, whereas 
acceptance under the Statute of the International Court of Justice covers 
al1 such disputes. 

17. The optional clause régime leaves it up to the States parties to the 
Statute to choose whether or not to make such a declaration. In accord- 
ance with this principle the Democratic Republic of the Congo accepted 
the compulsory jurisdiction of the Court by a declaration of 8 February 
1989, whose terms are as follows : 

"The Executive Council of the Republic of Zaire [currently the 
Government of the Democratic Republic of the Congo] recognizes 
as compulsory ipso jucto and without special agreement, in relation 
to any other State accepting the same obligation, the jurisdiction of 
the International Court of Justice in al1 legal disputes concerning: 

( u )  the interpretation of a treaty ; 
( b )  any question of international law; 
(c) the existence of any fact which, if established, would constitute 

a breach of an international obligation; 
(d) the nature or extent of the reparation to be made for the breach 

of an international obligation. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

18. Whilst the declaration of acceptance of the Court's compulsory 
jurisdiction is a unilateral instrument, the declarant State nevertheless 
establishes a true consensual relationship with the other States parties to 
the optional clause system. The Rwandese Government has, however, 
never made any optional declaration under Article 36, paragraph 2, of 
the Statute. As a result, the Court's jurisdiction cannot be founded on the 
declaration by the Congolese Government. This was indeed admitted by 
the Congo in oral argument: 

'' For further analysis of this issue see inter uliu: Dubisson, op. rit., pp. 159 et secl.; 
Edvard Hambro, "Some Observations on the Compulsory Jurisdiction of the Interna- 
tioniil Court of Justice". Britislz Yeur Book (~f'lntcrnutionul LUII', Vol. 25, 1948. pp. 133- 
157; "The Jurisdiction of the International Court of Justice", Reciiril (les cours de 
I'Accrtii.mie de tiroit internrrrioncrl de Lu HUJV ( R C A D I ) ,  Vol. 76, 1950, pp. 125-215: Jean- 
Pierre Quéneudec, "Les Etats africains et la compétence Ue la CIJ", Annules ufriruit~c~s 
1967, pp. 27-50; Humphi-ey Waldock, "Decline of the Optional Clause". British Yeur 
Book of Int<~rncitioiztrl Loii,, Vol. 32, 1955-1956, pp. 244-287. 



"The Governinent of the Democratic Republic of the Congo is 
aware that the present case or, more precisely, that the jurisdiction 
of the Court in this case, cannot be established either on the basis of 
a special agreement, which does not exist here, or on acceptance of 
the compulsory jurisdiction of the Court, the Republic of the Congo 
having made a declaration of acceptance while Rwanda has hitherto 
refrained from doing so." (CR 2002136, p. 32 ) 

19. The existence of declarations accepting the compulsory jurisdiction 
of the Court between the parties to a dispute is thus indispensable in 
order for the Court's iurisdiction to be founded on such instruments. 
Even then, the Court's jurisdiction can arise only from a comparison 
between the broadesi declaration and the most restrictive one, with the 
latter prevailing as the lowest common denonîinator 14. In the case con- 
cerning Arnzed Activities on the Territory of th<, Congo (Democrutic 
Repuhlic oj  the Congo v. Ugunda), the Court based its finding of prima 
facie jurisdiction on the Congolese declaration of 8 February 1989 and 
on the Ugandan declaration of 3 October 1963: 

"Whereas the Court considers that the declarations made by the 
Parties in accordance with Article 36, paragraph 2, of the Statute con- 
stitute a prima fiicie basis upon which its jurisdiction in the present 
case might be founded." (I .  C. J. Reports 2000, p. 123, para. 34.) 

2. T/ze Compromissory C'luust~s 

20. The Democratic Republic of the Congo relied on a number of 
compromissory clausirs for purposes of establishing the Court's jurisdic- 
tion. These clauses can be divided into three categories in the light of the 
reservations submittesd by Rwanda, the grounds of defence raised by the 
Parties and the evolut.ion of international law : those clauses which estab- 
lish the Court's jurisdiction, those clauses capable of establishing the 
Court's jurisdiction and those clauses incapable of establishing the Court's 
jurisdiction. 

A. Clauses c~stuhlishiirg the Court's jurisdiction 

21. 1 consider that three treaties should be placed under this heading: 
the Constitution of the World Health Organizatioil of 22 July 1946, the 
Montreal Conventiori for the Suppression of Unlawful Acts against the 
Safety of Civil Aviation of 23 September 1971 and the Convention on the 
Elimination of Al1 Forms of Discrimination against Women of 18 Decem- 
ber 1979. 

22. The Rwandese Government has made no reservations with respect 
to the compromissorj~ clauses providing for the jurisdiction of the Court 

l 4  For an analysis of the declarations by African States, see inter iilici Mvumbi-di- 
Ngoina Mavungu, Le r6glement judiciaire des di/fCrend~. interi.tatiyue.s en Afiiqiie, 1992, 
pp. 156 et seq. 



contained in the above-mentioned treaties. The Court's jurisdiction was 
disputed on the grounds that the prior conditions for its seisin were not 
fulfilled, that there was no element of urgency, or that the Democratic 
Republic of the Congo had not stipulated in its Application which rights 
had been violated in the light of any particular convention. 

( 1 )  The Constitution qf tlze World Heultlz Orgunization ( W H O )  

23. The Constitution of the WHO of 22 July 1946 contains a compro- 
missory clause which reads as follows: 

"Any question or dispute concerning the interpretation or applica- 
tion of this Constitution which is not settled by negotiation or by the 
Health Assembly shall be referred to the International Court of Jus- 
tice in conformi1.y with the Statute of the Court, unless the parties 
concerned agree on another mode of settlement." (Art. 75.) 

24. Rwanda contested the jurisdiction of the Court founded on 
Article 75 of the WHO Constitution on the following grounds: 

"The Congo has made no attempt to identify which provision of 
the Constitution it considers to be in issue. Nor has it made any 
effort to satisfy the procedural condition for seising the Court . . . 
Article 75 confers jurisdiction on the Court if - and only if - the 
dispute in questiion has not been settled by negotiation or by the 
Health Assembly . . . The Congo has made no attempt to do so. 
That being the case, Article 75 cannot afford a basis for jurisdiction 
in the present case." (CR 2002137, p. 24.) 

25. The decline in the health of the Congolese population and in medi- 
cal infrastructures as a result of the war has been condemned by various 
institutions, both public and private. The consequences of this situation 
include: losses of huinan life, the widespread propagation of the HIVI 
AIDS virus, the re-eniergence of diseases previously eradicated (tubercu- 
losis, leprosy, onchocercosis or river blindness, sleeping sickness, cholera, 
etc.), and the appearance of other diseases (cretinisin, etc.). The National 
Vaccination Days (NVD) in the campaign against polio, which involve 
some 13 million children living in Congolese territory, are often disturbed 
in tlie areas of conflict. 

26. In a report of 2001 the humanitarian organizations Oxfam, Save 
the Children and Christian Aid noted the following: 

"Prior to start of the conflict in 1998, available health data showed 
that the existing rnfrastructure was already failing to deliver quality, 
affordable care to the majority of the DRC's population. The war 
has made this situation even worse. Hospitals, clinics, and health 
posts have been destroyed, medication cannot be delivered, and 
routine vaccination programmes have been disrupted. Many people 



struggle to pay for health services; some cannot afford to pay at all. 
Moreover, many people now live in such difficult conditions that 
they run a rnucll greater risk of falling i11." l 5  

27. In the same vein, the European Parliamelit, in its resolution of 
14 June 2002 on the situation in the Democratic Republic of the Congo, 
reported on the worsening of social conditions as a result of the continu- 
ing fighting : 

"Whereas the three-and-a-half year confict in the DRC has 
dramatically increased the rates of malnutrition and mortality in 
that country, with 70 per cent of the people living in the war affected 
areas having no access to health care or adequate food supplies." 
(Preamble, point D.) 

28. These statements clearly establish a link between the situation of 
conflict and the popiulation's worsening living conditions. It is true that 
the WHO Constitution provides primarily for obligations to be fulfilled 
by the organization itselfI6. However, any State uhich becomes a Mem- 
ber of the WHO has a duty not only to CO-operate with the organization 
to assist in fulfilling the mission assigned to it, but also to act in order to 
provide the population with the best possible level of health. Any failure 
to uphold the right to health is contrary to the object and purpose of the 
WHO Constitution l;'. It would be wrong to assert that this Constitution 
does not lay down any obligations for Member States. In his dissenting 
opinion in the case concerning Legalitj~ of the Use by a Stute of Nuclear 
Weuponns in Armed (lonjlict, Judge Weeramantry raised the issue of the 
obligations of States under the WHO Constitution: 

"Quite apart from their responsibilities under customary interna- 
tional law and any other conventions to which they are parties, the 
States that are parties to the WHO Constitution, which is itself an 
international treaty, accepted certain pririciples and obligations. 

There is thus a cornmitment to the attainment by al1 people to the 
highest possible level of health, to regarding the achievement of the 

' '  "No End in Sight: The Human Tragedy of the Conflict in the Democratic Republic 
of the Congo", Activity R.eport. August 2001, p. 20; see also Garreton, op. cit., p. 32. 

I h  Article 1 stipulates that the objective of the WHO is "the attainment by al1 peoples of 
the highest possible level of health". 

I7 For an analysis of thie right to health as a human right, see Mohammed Bedjaoui, 
"Le droit à la santé, espoirs, réalités, illusions". in Journal internutionul de hiokthiyue, 
Vol. 9, No. 3, 1998, pp. 33-38. Article 12 of the International Covenant on Economiç, 
Social and Cultural Rights, of 16 December 1966, enshrines the right to health. 
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highest achieviible standard of health as a fundamental right of 
every person on the planet, a recognition of health as fundamental 
to peace, and of the duty of State co-operation to achieve this ideal." 
(1. C. J. Reports 1996 (Z), p. 146.) l 8  

29. The dispute between the Democratic Republic of the Congo and 
Rwanda concerns the application of the WHO Constitution in the case of 
alleged violations of the obligations thereunder. Article 75 lays down a 
prior condition before the Court can be seised: negotiation or the inter- 
vention of the Health Assembly. In oral argument, the Democratic Repub- 
lic of the Congo, without providing any evidence therefor, informed the 
Court of various negotiations between the two Parties with a view to 
achieving a global isettlement of the armed conflict on Congolese terri- 
tory, including by the organization of arbitration (CR 2002138, pp. 10- 
11). Very possibly the discussions between the Congolese and Rwandan 
authorities did not specifically concern the obligations of their respective 
States under the WI-IO Constitution, but rather the upholding of human 
rinhts and of international humanitarian law. as well as the withdrawal of " 
foreign troops from Congolese territory and the conditions for such with- 
drawal. The allegations by the Democratic Republic of the Congo con- 
cerning the violatiolns of the right to health forni part of the overall 
violations of human rights and of international humanitarian law. It mav 

L 

therefore be reasonably considered that the Parties attempted to settle the 
dispute by negotiation 19. 

30. When a jurisdiction clause provides for recourse to prior diplo- 
matic negotiations, it is self-evident that the parties have to comply there- 
with. This requiremlrnt is rather an obligation of conduct than of result. 
In the light of the Court's case law, it is for the Court itself to ruleproprio 
motu on compliance or non-compliance with that obligation. The Court 
has moreover given a wide interpretation to the notion of "diplomatic 
negotiations" (exchanges of views: diplomatic notes, protests, discussions 
within an international organization, t a l k ~ ) ~ " .  

' Y h e  preamble to the WHO Constitution provides: 

"The health of al1 peoples is fundamental to the attainment of peace and security 
and is dependent upon the fullest co-operation of indi~iduals and States . . . Gov- 
ernments have a responsibility for the health of their peoples." 

' T o n c e r n i n g  the legal value of the principle of recourse to prior diplomatic negotia- 
tioiis, see Georges Abi-Saab, Les  exception.^ pri.lin~irzuire.s duns lu proc6dure rlr lu Cour 
intt~rnutionule, 1967, p. 125; Paul Guggenheim, Trait(. dc clroir intc~rnutioncrl public., 
Vol. I I .  1953, p. 148; Ch:arles De Vischer. Aspc,ct.s rc'c,c.nt.s titi droit procédurul de lu Cour 
intc~rnirtiotiulc~ de Ju.~ticr, 1966, p. 86; Jacques Soubeyrol, "La négociation diplomatique, 
élément du contentieux international", Rei>uc g(.ni.rirle dc droit interncitionul public, 
Vol. 68, 1964, p. 323; Waldock, op. c,it., p. 266. 
'" See inter ulicr Righi of'Pu.s.rcige over. Indiun Tt,rritor,v. I.C.J. Reports 1960, pp. 148- 

149: South n'est Af'ricu. Prelirtiinuty Objections, I.C.J. Rei~orts 1962, pp. 344 ri seq. ; 
Border und Trunshortier Arnied  action.^ (Nicurugucr v. Honriurus), 1. C J. Rc.port.s 1988, 
pp. 99 et .secl. 



31. The attitude of each Party during the prior negotiations is crucial 
in order to assess whether or not this requirement has been met: 

"Negotiationis do not of necessity always presuppose a more or 
less lengthy series of notes and despatches; it may suffice that a dis- 
cussion should have been commenced, and this discussion may have 
been very short; this will be the case if a deadlock is reached, or if 
finally a point is reached at which one of the Parties definitely 
declares himself unable, or refuses, to give way, and there can there- 
fore be no douibt that the dispute cannot be settled by diplomatic 
negotiation." (Mavrolîzmati.~ Jerusalem Concc~ssions, Judgnîent 
No. 2, 1924, P.C.I.J., Series A,  No. 2 ,  p. 13.) 

32. Article 75 of the Constitution of the WHO provides that the dis- 
pute "shall be referred to the International Court of Justice in conformity 
with the Statute of the Court, unless the parties concerned agree on 
another mode of settlernent". It was apparent from the Parties' oral 
pleadings that the dispute was not capable of settlement by arbitration, 
nor could it be referred to the Court by a special agreement for judicial 
settlement. The only remaining option was seisin of the Court by an 
application instituting proceedings. 

( 2 )  Tlze Montreil1 Convention ,for the Suppre.ssion of Unla,-fUI Act.\. 
against the Sufety of Civil Aviution 

33. The Democratic Republic of the Congo also relied upon 
Article 14, paragraph 1 ,  of the Montreal Convention of 1971 to establish 
the jurisdiction of the Court. The compromissory clause contained in 
that Article provides for prior conditions to be met before seisin of the 
Court: the dispute must pertain to the interpretation or to the application 
of the Convention; the parties must have attempted to settle the dispute 
by means of negotiation or arbitration". 

34. It should be observed that Rwanda has made no reservation to the 
above-mentioned cornpromissory clause. Accordingly, two essential ele- 
ments have to be considered in order to establish the jurisdiction of 
the Court and to lead it to indicate one or more provisional measures on 
the basis of the Montreal Convention: on the one hand, fulfilment of 
the conditions precedent and, on the other, satisfaction of the conditions 

" In the case concerning Questions of' Interpreturion uizd Applicurion of' the 1971 
1l4orztreol Cotzorntion urising ,from t l ~ e  Aeriul Inci~lc,~it ut  Lockrrbie (Lihyun Aruh 
Joniuliirij~cr v. United States of An~rricrr). the Court retùsed to grant the Libyan request 
for the indication of pro.v.isiona1 measures: 

"the requested provisional measures should not be indicated because Libya had not 
presented a prima facie case that the provisions of the Montreal Convention pro- 
vide a possible basils for jurisdiction inasmuch as the six-month period prescribed 
by Article 14, paragaph  1, of the Convention had not yet expired wheii Libya's 
Application was filed; and that Libya had not established tha: the United States 
had refused to arbitrate" (Provisio~icil Merrsures, 0rdc.r of 14 April 1992, I.C.J. 
R(,port.r. 1992, p. IZ:!, para. 25). 
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that govern provisional measures (urgency, the protection of the rights 
of the parties and the need to avoid any aggravation of the dispute). 

35. The arguments in the previous section concerning prior diplomatic 
negotiations may al:io be applied here. In regard to arbitration, it would 
appear that the Dernocratic Republic of the Congo met with refusal by 
Rwanda, despite the proposals in this regard stated to have been made 
in July 2001 (Lusak.a), September 2001 (Durban), January 2002 (Blan- 
tyre) and March 2002 (Lusaka). Prima facie, the dispute was not suscep- 
tible of settlement bq arbitration: there was or should have been no other 
option than to refer it to the Court. 

36. Establishmeni: of its jurisdiction is not sufficient in itself for the 
Court to indicate provisional measures. The applicant has to show, in a 
given case, that the conditions governing such ineasures are met. Not 
only did the Democi-atic Republic of the Congo fail "to ask the Court to 
indicate any provisional measure relating to the preservation of rights 
which it believes it holds under the Montreal Convention", but in addi- 
tion the disputed evt:nt dates back to 9 October 1998. The urgency which 
justifies the indication of provisional measures would thus seem to have 
disappeared. The occasion for consideratioil of the incident would be 
during the examinatiion of the merits of the case, unless the current inten- 
sity of air traffic between Kinshasa and the eastern provinces, following 
the signing on 19 April 2002 at Sun City of a political agreement 
(between the Congollese Government, civil society, the unarmed political 
opposition and the armed political opposition (with the exception of the 
RCDIGoma)) justifies the indication of a preventive measure for the pro- 
tection of commerci;ll aircraft and their passengers. 

37. Some clarification of the imputability of the wrongful act is called 
for. The international responsibility of a State derives from the violation 
of a norm and from the attribution of such violation to that State. In the 
present case, the shooting-down of the Boeing 727 (belonging to the com- 
pany Congo Airlines) on 9 October 1998 in Kindu (Maniema Province) 
was attributed not only to Rwanda, but also to Uganda and to Burundi. 
In its Memorial of 210 April 20002', Rwanda denied the Congo's charges 
on the ground that three States could not be accused of one and the same 
act. 

38. Since the start of the armed conflict in Congolese territory, in 
August 1998, Rwanda, Uganda and Burundi hake been accused by the 

" Rwanda submitted a Memorial to the Court, on 21 April 2000, after the first Appli- 
cation had been lodged by the Democratic Republic of the Congo, and stated therein: 

"Moreover, Rwancia notes that Congo has made identical allegations in respect of 
the same incident against both Burundi and Uganda in its separate applications 
against those two States." (Memorial of the Rwandese Republic, 21 April 2000, 
p. 13. para. 2.19.) 



Democratic Republic of the Congo of involvement in armed activities on 
its territory. l t  follows that, depending on the circumstances, the respon- 
sibility of those States may be established either individually or collec- 
tively. 

(3)  The Convention on the Eliminution o f  Al1 Forrns of Discriminu- 
tion aguirzst Women 

39. Article 29, paragraph 1, of the Convention on the Elimination of 
All Forms of Discrimination against Women of 18 December 1979 was 
cited by the Democratic Republic of the Congo for the purpose of estab- 
lishing the Court's prima facie jurisdiction. The following rights are 
claimed to have been impaired or nullified: the right to life, the right to 
physical and mental integrity, the right to dignity, the right to health etc. 
In its oral pleadings, the Democratic Republic of the Congo cited viola- 
tions of human rights and of international humanitarian law of which 
women had been the victims: sexual violence, sqstematic spread of the 
AIDS virus etc. Further, 15 women were alleged to have been buried 
alive at Mwenga (South Kivu Province) in November 199923. 

40. Al1 of these acts are claimed to be contrary to Article 1 of the Con- 
vention, which provides that discrimination against women 

"shall mean any distinction, exclusion or restriction made on the 
basis of sex which has the effect or purpose of impairing or nullify- 
ing the recognition, enjoyment or exercise by women . . ., on a basis 
of equality betv~een men and women. of huinan rights and funda- 
mental freedomç in the political, economic, social, cultural, civil or 
any other field". 

41. Could Article 29, paragraph 1. of the Con~ention on Discrimina- 
tion against Women apply in this case? The compromissory clause con- 
tained in that Article is identical to that in Article 14, paragraph 1, of the 
Montreal Convention of 1971 (see supra). Mutatis mutarzdis, the same 
reasoning is equally applicable here. 

42. However, it has to be shown that the above-mentioned allega- 
tions against the Respondent are covered by the spirit and letter of the 
1979 Convention. It is true that the allegations made by the Democratic 
Republic of the Congo concern violations of the basic rules of interna- 
tional humanitarian law, particularly in light of Article 27, paragraph 2, 
of the Fourth Geneva Convention relative to the Protection of Civilian 
Persons in Time of War of 12 August 194924 and Article 76, para- 
graph 1, of Additional Protocol 1 to the Geneva Conventions relating to 

" See CR 2002137, p. 23. 
'"rticle 27. paragraph 2, provides: "Women shall be the object of special respect and 

shall be protected in particular against rape, forced prostitution and any other form of 
indecent assault." 
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the Protection of Victims of International Armed Conflicts of 8 June 
1977 25. 

43. It is likewise true that the Convention of 18 December 1979 was 
adopted in order to provide better protection to women by prohibiting 
any discrimination between men and womeii of whatever kind. To this 
end the States parties have undertaken to "take al1 appropriate measures 
to eliminate discrimination against women by any person, organization 
or enterprise" (Art. 2 (d ) ) .  

44. Generally, the main aims of the 1979 Convention are to protect the 
dignity of women and to allow them full enjoyment of their rights. On an 
extensive interpretation, it may be concluded that every violation of a 
right suffered by a woman by reason of being a woman would be covered 
by the Convention. I-Iere, the Applicant is not seeking to have the alleged 
violations extended also to men in order that the discrimination should 
cease, but to secure the cessation of violent acts allegedly committed 
against women - in this case by armed groups - because they are being 
targeted as women. 

45. The issue of the Court's territorial or ratione loci jurisdiction over 
violations of human rights alleged to have taken place on the territory of 
the Applicant and attributable to the Respondent has not been raised at 
this stage of the proceedings. It is generally accepted that a State party to 
a convention can incur responsibility if it commits a wrongful act con- 
trary to that convention on the territory of another state party. Thus in 
the case of Loizidou v. Turkey the European Court of Human Rights, 
interpreting the term "jurisdiction" in Article 1 of the European Human 
Rights Convention, stated the following: "the responsibility of a Con- 
tracting Party may also arise when as a consequence of military action - 
whether lawful or unlawful - it exercises effective control of an area out- 
side its nationa! territory"". 

46. Addressing the issue of the territorial or rrltione loci jurisdiction 
of the African Cotrimission on Human and Peoples' Rights, Fatsah 
Ouguergouz takes the view that : 

"Neither the Pifrican Charter nor the Commission's Rules address 
this question. It is, however, implicit that the Commission can deal 
with violations of human and peoples' rights occurring on the terri- 
tory of any State party to the Afsican Charter. Nor is it excluded 
that it can also deal with a violation of a human right attributable tc  

" Article 76,  paragraph 1, of Additional Protocol 1 incorporates the text of Articlz 27, 
paragraph 2, of the Fourth Convention. 

' V i t e d  by Vincent Berger, Jurisprudence il(, la Cour europkenne r1e.s droits dc, I'homrizc., 
2000, p. 554; see also Gérard Cohen-Jonathan, La c,onvention curopkenne des droits de 
l'liotnrnc,. 1989. p. 94. 



a State party even if that violation took place outside the territory 
subject to the latter's juri~diction."~' 

47. Thus there czin be no dispute as to the Court's jurisdiction ratione 
loci on account of internationally wrongful acts allegedly committed by 
one State on the territory of another, even in the case of human rights 
violations. 

B. Provi.sior~s capable qf'founding the Court's ju~.isdiction 

48. Article IX of the Convention on the Prevention and Punishment of 
the Crime of Genocide of 9 December 1948 was invoked by the Demo- 
cratic Republic of the Congo as a basis for the Court's jurisdiction. That 
compromissory clause reads as follows: 

"Disputes between the Contracting Parties relating to the interpre- 
tation, application or fulfilment of the present Convention, including 
those relating tc, the responsibility of a State for genocide or for any 
of the other acts enumerated in article III, shall be submitted to the 
International Court of Justice at the request of any of the parties to 
the dispute." 

49. When it became party to the 1948 Convention, Rwanda made a 
reservation excluding the Court's jurisdiction: "the Rwandese Republic 
does not consider itself bound by Article IX of the Convention". That 
reservation raises a tiumber of issues. 1s it compatible with the object and 
purpose of the Conveniion? 1s the Democratic Republic of the Congo 
entitled to object to Rwanda's reservation, 27 years after the latter's 
accession to the Convention? 1s the Court entitled to construe the 1948 
Convention taking iiccount of the developrnent of international law in 
this area, particularly in light of the entry into force of the Rome Statute 
of the International Criminal Court of 17 July 1998? 

50. The Democratic Republic of the Congo has objected to Rwanda's 
reservation on the eround that the Genocide Convention contains norms " 
of jus cogens: genocide is a crime under international law. The Congo 
likewise considers that Rwanda, having successfully asked the Security 
Council for the creiltion of an ad hoc international criminal court to 
try and punish crimes committed on Rwandan territory in 1994, is not 
entitled to take two attitudes to genocide: 

"In the present case Rwanda cannot, a fortiori, reject the juris- 
diction of the International Court of Justice having requested 

'' LU chorte ufiicuine (les droits de L"k0r1~tî7e et des peuples, 1993, p. 316. Having been 
seised of a communication-complaint by the Democratic Republic of the Congo on 
24 February 1999 againsi. Burundi, Uganda and Rwanda regarding massive grave viola- 
tions of human and peoples' rights allegedly committed by the armed forces of those 
countries on Congolese territory, the African Commission on Human and Peoples' Rights 
declared communication 227199 admissible under Articles 47, 48, 49. 50. 51 of the Charter 
and 97, 99 and 100 of the Rules of Procedure. 



(SI199411 1 15) and procured the creation by the international 
community of an ad hoc international criminal tribunal to try the 
Rwandan perpetrators of genocide in 1994. To conclude otherwise 
would leave beyond the scope of judicial intervention the serious 
acts of genocide committed against Congolese populations and 
the international community of which Rmanda stands accused." 
(CR 2002136, p. 52.) 

51. Relying on the Court's jurisprudence in the cases concerning Legal- 
ity of' Use of Force (' Yugo.slavia v. Spain) ( Yugoslavia v. United States of 
America) "Rwandla rejected the argument put forward by the Demo- 
cratic Republic of tlhe Congo. It does not deny that the substantive pro- 
visions prohibiting ggenocide have the status ofjus cogens, but it contends 
that the jurisdictional clause in Article IX does not have that character- 
istic (see CR 2002137, p. 16). 

52. Contrary to the position under other compromissory clauses, the 
only forum provideti in Article IX of the 1948 Convention for the settle- 
ment of any dispute: relating thereto is the Court. As a result, any State 
which, on becoming party to that Convention, makes a reservation to the 
jui-isdictional clause would escape judicial sanction in the event that its 
representatives or agents should commit acts constituting the crime of 
 eno oc ide. 
'2 

53. It is well established that a reservation to an international treaty is 
acceptable only if it is not incompatible with the object and purpose of 
thüt treaty19. It is true, as the Court points out, that the Genocide Con- 
vention does not prohibit reservations (see paragraph 72 of the Order). 
But that does not mlean that States may make whatever reservations they 
please. Moreover, the Court stated as much in its Advisory Opinion on 
Reservations to the Convention on the Prevenfion and Punislîment of the 
Crivlze of' Genocide : 

"lt has neveritheless been argued that any State entitled to become 
a party to the Genocide Convention may do so while making any 
reservation it chooses by virtue of its sovereignty. The Court cannot 
share this view. It is obvious that so extreme an application of the 
idea of State sovereignty could lead to a coinplete disregard of the 
object and purpose of the Convention." (I. C. J. Reports 1951, p. 24.) 

54. The object and purpose of the 1948 Convention is, on the one 

'K In those cases. the Court was unable to establish its jurisdiction, even prima facie, on 
the ground that Spain and the United States had made reservntions to the Article IX juris- 
dictional clause (see I.C..I.  report.^ I Y Y Y  ( I I ) .  p. 772: ihid.. p. 916). 

'') See Article 19 l1.j of the Vienna Convention on the Law of Treaties of 23 May 1969. 
On reservations. see intcr cilici Suzanne Bastid, Les truitts dulis lu vie internationule. Con- 
clirsion et <ffr,ts. 1985. pp. 71-77. Pierre-Henri Imbert, Le.\ rc'sc~rvrs ciux rruitts multi- 
ItrrPrcuix, 1979; Daniel Kappeler, Les ré . s (~r~ .<~~ dc~n.s les rruitc's intamatioi~uus. 1957; José- 
Maria Ruda, "Reservations to Treaties". RC'ADI. Vol. 146, 1975, pp. 139-148. 



hand, to clarify the notion of genocide and, on the other, to induce States 
parties to prevent any act of genocide and, in the event of failure to do 
so, to punish it. The mechanism for the settlement of disputes between 
States provided for by the Convention is an essential element in its appli- 
cation, and thus in ensuring its respect by States parties. In this regard 
Maurice Arbour notes : 

"The object and purpose of the Genocide Convention is clearly 
the punishment of Genocide. But can it be said that certain articles 
concerning the i~pplication of the Convention, such as obligatory 
recourse to the International Court of Justice in the case of disputes, 
are necessarily excluded from the scope of the Convention's object 
and purpo~e?"'~' 

55. Without settling the question raised by Maurice Arbour, and 
adhering to its jurisprudence on the matter. the Court stated: "ihat 
reservat~on does not bear on the substance of the law, but only on the 
Court's jurisdiction; whereas it therefore does not appear contrary to the 
object and purpose of the Convention" (see paragraph 72 of the Order). 

56. The Court will undoubtedly have to return to this issue when it 
considers the merits of the case. As principal judicial organ of the United 
Nations, the Court i:; under a duty to make its contribution to the pun- 
ishment of genocide, since this is a "crime under international law" (see 
Article 1 of the Convention). It should be noted that Article 120 of the 
Rome Statute does not allow of any reservation. 

57. It would seerri that the Court is in a dilemma: to declare any 
reservation to the Article IX jurisdictional clause incompatible with the 
object and purpose of the Convention would be to create a veritable 
"revolution". Not orily would such a position represent a break with its 
previous case law3', but it could result in States parties to the Convention 
which have excluded the Court's jurisdiction by making reservations to 
the jurisdictional claiuse denouncing the Convention under Article XIV. 
A choice will have to be made. 

58. The international community has endowed the Court with a key 
role in the punishment of genocide. Neither negotiation nor arbitration 
would be appropriaie mechanisms for dealing with a dispute between 
States in this regard : 

"The Genocide Convention is one of the rare cases where the pos- 
sibility of interv~rntion by the International Court of Justice may be 
regarded as an essential condition in order to render the Convention 
effective. For the Court represents the only means of recourse against 

"' Droit internutionul publie, 3rd ed., 1997, p. 89. 
3 '  See the cases concerning Legulity of U.se of Force ( Yugosliviu v. Spain) ( Yugo- 

.slrri,irl v. United Srute.s of'Americu), I.C.J. Reports 1999 ( I l ; ,  pp .  772 and 916. 

72 
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violations of a treaty the object of which is precisely to prohibit 
States from com~nitting certain a ~ t s . ' ' ~ ~  

59. The Court's jurisdiction will also have to be assessed in light of the 
facts presented by the Applicant as constituting genocide (see CR 2002136, 
pp. 22-24, 44-48). 

C. Pvovisions not cupuhle of founding the Court's jurisdiction 

60. Certain of the i;ompromissory clauses cited by the Applicant can- 
not, for various reasons, constitute a basis for the Court's jurisdiction. 
This is true in particular of the Constitution of Unesco (Art. XIV, 
para. 2) and the Convention against Torture and Other Cruel, Inhuman 
or Degrading Punish~nents or Treatments (Art. 30. para. 1 ) .  

(1) The Unesco Constitution 

61. The Unesco Constitution of 16 November 1945 provides in 
Article XIV, paragraph 2:  

"Any question or dispute concerning the interpretation of this 
Constitution shall be referred for determination to the International 
Court of Justice or to an arbitral tribunal, as the General Confer- 
ence may determine under its rules of procedure." 

62. This jurisdictional clause is confined to disputes concerning the 
interpvetution of the (Zonstitution. Moreover, seisin of the Court is made 
subject to special conditions. In the present case the Democratic Republic 
of the Congo accuse:; Rwanda of hindering the exercise of the right to 
education in the areais of Congolese territory which it controls. That dis- 
pute concerns the actual application of the Constitution and not the 
interpretation of some provision thereofi3. 

63. As regards thir protection of human rights under Unesco, the 
latter's Executive Board has set up a Committee on Conventions and 
Recommendations. The task of that Committee is to examine periodic 
reports from membi:r States on the application of conventions and 
recommendations at the request of the Executive Board. 

64. In its decision 104 EX13.3 of 1978, the Executive Board gave the 
Committee power to examine communications concerning the exercise of 
human rights in respect of matters falling within Unesco's competence 
(the campaign against discrimination in education, for example). Such 
conimunications can come from private individuals or from associations 
which consider themselves to have been victims of a violation of human 

l2 Imbert, op. cir., p. 344: see also Joe Verhoeven, "Le crime de génocide. Originalité et 
ambiguïté", Rrvue belge de droit international, 199111, pp. 5-76. 

3? For Rwanda's argument see CR 2002137, pp. 18-19. See also the Court's position in 
paragraph 85 of the Order. 



rights in a field covered by Unesco's remit. The communications must 
provide relevant evidence, be submitted within a reasonable time and 
show that attempts have been made to exhaust local remedie~'~. 

( 2 )  The Conventicln aguinst Torture 

65. There are a niimber of reports of torture and cruel, inhuman or 
degrading treatment on the territory of the Democratic Republic of the 
Congo as a result of the armed conflicts5. The right of every individual 
not to be subjected i;o torture or to cruel treatment forms part of the 
"inviolable core" of human rights which every State must respect, whether 
or not i t  is party to the Convention against Torture. That Convention 
enshrines norms of jzrs cogens. 

66. The Dem0crat.i~ Republic of the Congo is party to the Convention 
against Torture, whereas Rwanda is not. This saises the problem of 
whether the jurisdictional clause provided for in Article 30, paragraph 1, 
is opposable to the R.wandese Republic. While it is true that peremptory 
norms are applicable erga omnes, a compromissory clause is not oppos- 
able to a State which is not party to a convention containing that clause. 
The Court's jurisdiction has to be accepted, either generally, or specifi- 
cally : 

"the Court has repeatedly stated 'that one of the fundamental prin- 
ciples of its Statiute is that it cannot decide a dispute between States 
without the consent of those States to its jurisdiction' (East Timor 
(Portugal v. A~~s t ru l ia ) ,  Judgmenr, 1. C: J. Reports 1995, p. 101, 
para. 26)" (Leg'g~~lity o f  Use of Force ( Yugo.sla~~iu V. Canada), Pro- 
visional Measur,is, Order of 2 June 1999, I. (-. J.  Reports 1999 ( I ) ,  
p. 266, para. 19'1. 

67. The opposability of a norm of jus cogens is one thing, the rule 
regarding consent to the Court's jurisdiction, whether under a com- 
promissory clause or any other instrument, is quite another3% It is a 
well-established principle that the Court's jurisdiction derives from the 
consent of the partiesT7. 

II. THE CONDITIONS FOR THE INDICATION OF PR~VISIONAL MEASURES 

68. The hearings at which the Parties made their oral presentations 
took place at a time when the Security Council was examining a request 

" See Nicholas Valticos, "Les mécanismes internationaux de protection des droits de 
l'homme", in Intrrnuti»nul Lait,: Achievet?lent.s utid Prospei,ts, general editor Moham- 
med Bedjaoui. 1991, 2 vols., Vol. 2, p. 1228. 

2 ï  See in particular Gairreton, op. cit.; White Paper (4 vols.) published by the Demo- 
cratic Republic of the Congo, Ministry for Human Rights, 1999-2002. 

'"ee EUSI TN770r ( P o ~ t z ~ g u I  v. A u ~ ~ ~ u l i u ) ,  I. C.J. Rrport.~ 1995, p. 102, para. 29. 
' 7  See lan Brownlie, Principkes of Pi~hlic I17tc,rncztionol Lciii. 3rd ed., 1979, pp. 716-717. 



by the Democratic Republic of the Congo for reclassification of the man- 
date of the United Nations Mission to the Congo (MONUC)38 as well as 
the possibility of extending that mandate1? Some might query the com- 
patibility of two United Nations organs being seised of the same matter. 
In other words, was the Court entitled to indicate provisional measures 
at a time when the Security Council was considering developments in the 
armed conflict in the Democratic Republic of the Congo, notably in light 
of the events which occurred in Kisangani in May 2002? 

69. Under Article 24 of the United Nations Charter, the Security 
Council has primary responsibility for the maintenance of international 
peace and security. That responsibility is only primary and not exclusive. 
The other organs of the United Nations also contribute to the mainte- 
nance of international peace and security, by virtue of their statutory and 
implicit powers. The Court has an important role to play as principal 
judicial organ of the United Nations; it is the "guardian of international 
law". In this regard, Laurence Boisson de Chazournes notes: 

"The course of the history of the International Court of Justice is 
marked by cases which have enabled it to contribute to the develop- 
ment and consolidation of the international legal order and to estab- 
lish a solid basiij for its contribution to the maintenance of inter- 
national peace and security ." 40 

70. Thus there was nothing to prevent the Court from indicating pro- 
visional measures once the relevant conditions were satisfied. The Court's 
action is complementary to that of the Security Council in regard to the 
maintenance of international peace and security : "The Council has func- 
tions of a political nature assigned to it, whereas the Court exercises 
purely judicial functions. Both organs can therefore perform their sepa- 
rate but complementary functions with respect to the same events." (Mili- 
tary and Paramilitar,~ Activities in and against Nii.arugua (Nicaragua v. 
United States of Aunericu), Jurisdiction and Adn~issihility, Judgrnent, 
I. C. J. Reports 1984, pp. 434-435; Application of the Convention on the 
Prevention and Punishment of the Crime oj' Genocide (Bosniu and Herze- 
govinu v. Yugoslavia), Provisionul Measure.~, O d e r  o f  8 April 1993, 
I. C. J. Reports 1993, p. 19, para. 33; Armed Activities on the Territory 
oj'lhe Congo (Dernocratic Repubiic of' the Congo v. Ugunda), Provi.siona1 
Mea.rurrs, Order qf 1' July 2000, I.C.J. Reports 2000, p. 126, para. 36.) 

18 The Democratic Republic of the Congo wants MONUC' to become a peacekeeping 
mission under Chapter VI1 of the Charter. 

MONUC's mandate was extended to 30 June 2003. See Security Council resolu- 
tion 1417 (2002) of 14 June 2002. 
j'' "Les ordonnances en indication de mesures conservatoires dans l'affaire relative à 

l'Appli<,cirion (le lu conventioil pour lu prPvet~tion et lu rc'pression du cririfr tle gC.rzocide 
(Bosnie-HerzGgovinie c. Yougo.sluvie]", Annuuire Jrc/tzqui.s clr riroi( interncitioriul, 1993, 
p. 5 14; sec also pp. 534-536. 





blood, on the pretext that they had been in communication with the 
rebels on accourit of their having belonged to the former Zairian 
Armed Forces (F;AZ)."4" 

75. Over and above the events in Kisangani, the Democratic Republic 
of the Congo in fact cited the entirety of its dispute with Rwanda sicce 
the start of the war. Hence the difficulty of identifying the urgency of 
certain measures requested of the Court. 

2. Preservation qf the Parties' Rigllts 

76. Provisional measures do not prejudge the parties' rights on the 
merits and must have as their purpose the preservation of those rights, in 
order to prevent any irreparable harm. The Court has had occasion to 
recall this principle in a number of cases: 

"Whereas the power to indicate provisional measures which is 
conferred on the Court by Article 41 of the Statute presupposes the 
possibility of irreparable damage being caused to the rights at issue 
in judicial proceedings and has therefore as its purpose to safeguard 
the rights of each Party pending the delivery of the Court's decision 
on the merits." (.Frontier Dispute (Burkina FasolRepuhlic of Mali), 
Provi.siona1 Measures, Order uf 10 Junuary 1986, I. C. J. Reports 
1986, p. 8, para. 13; see also Armed Actiilities on the Territory of the 
Congo (Democr~ctic Repuhlic of the Congo v. Uganda), Provisional 
Measures, Order of 1 July 2000, I. C.J. Reports 2000, p. 127, 
para. 39.) 

77. Clearly, the Democratic Republic of the Congo was seeking to 
limit the irreparable, there having already been fatalities; for Rwanda, 
the preservation of its rights required avoiding being imputed ah initio 
with alleged massive serious violations of human rights. In its oral plead- 
ings, the Respondent placed the emphasis rather on issues of the Court's 
jurisdiction (see CR 2002137). 

3. Non-aggravation o j  the Dispute 

78. Whether or noi; the parties so request, the Court is entitled to indi- 
cate provisional measures in order to avoid any aggravation of the dis- 
pute. Any extension of the dispute may set at naught the Court's efforts 
to contribute to international peace and security by settling international 
disputes by peaceful means, by applying the law. The Court thus has a 
discretionary power to indicate provisional measures with a view to 
restricting the scope of a dispute: 

"Considering that, independently of the requests for the indication 

" Request for the indication of provisional measures, 28 May 2002, pp. 16-17. 

77 



of provisional measures submitted by the Parties to preserve specific 
rights, the Court possesses by virtue of Article 41 of the Statute the 
power to indicate provisional measures with a view to preventing the 
aggravation or extension of the dispute whenever it considers that 
circumstances so require." (Land and Maritinle Boundacv bet,z.eerz 
Cunîeroon and Aiigeria (Canzeroon v. Nigericl). Proi~isional Mea- 
sures, Order of  1.5 Murch 1996, 1. C. J. Report5 1996 ( 1 ) ,  pp. 22-23, 
para. 41 .) 

79. The Court is bound to indicate provisional measures, or in any event 
ought to do so, whenever there is a war situation or where there are serious 
violations of human rights or of international humanitarian law. Thus the 
Court has indicated measures having a military dimension in a number of 
cases45, refusing to grant them where they were not appropriate". 

4. The Court's Pri~nu Facie J~lrisdiction 

80. Establishment of the Court's jurisdiction, even prima facie, lies at 
the heart of the Congo's case. It is the essential, primary condition, from 
which al1 the others flow. The Court refused to indicate provisional 
measures because, fc~llowing a consideration of the grounds of law 
presented by the Applicant, it was not apparent that its jurisdiction was 
established. This approach is consistent with its established case law: 

"Whereas, on a request for the indication of provisional measures 
the Court need not, before deciding whether or not to indicate them, 
finally satisfy itself that it has jurisdiction on the merits of the case, 
but whereas it m,ay not indicate them unless the provisions invoked 
by the Applicant appear, prima facie, to afford a basis on which the 
jurisdiction of the Court might be founded." (I,aGrund (Gernzuny v. 
United States of  America), Provisional Meusur-es, Order o j  3 Murch 
1999, 1. C.J. Rrj~orfs  1999 (1). p. 13, para. 1 3.)47 

45 See Militury cind Pur.umilitur.v Activities in und crgain.st Nicuruguu (Nicuruguu v. 
Unitcd Srcltes of Anzericci), Provisionc~l Meusurc,~, Order cf IO Muy 1984. 1. C.J. R<,ports 
1984. p. 169 : Frontier Dispute i Burkincl Fu.solRepuhlic of Mcrli), Provi.~ionul Mc~usurcs, 
Order of 10 Januury 1986, I.C.J. Reports 1986, p. 554: Applicution of the Conijention on 
the t'rcrention irntl Punislrmrnt »f' rlze Crimc~ of Genoc,ir/e (Bosnicl und Hc,r:egosinrr v. 
Y ~ ~ ~ y o s l u t ~ i n  (Scrhirr crt~cl Adont(,rze,gro)), Provisionul Mr~usure\, Orcier of 8 April 1993. 
1. C. J. Reports 1 YY.?, p. 3 ; Lund und Muritinle Bounr/ury ber~t.c~en Cumrroon und Nigeria 
(Cu(ir?rrroon v. i\ri,sericl j ,  Provisiontrl Meusiire.~, Order oj 15 Murch 1996, 1. C. J, Reports 
1996. p. 13; Armer/ Activiries on tlie Territory of'tlic. C'oizgo (l>eirir~crr~iic Republic of' the 
Congo v. (Igunrici J .  Proi.i.siot~ul Mru.sures, Order of' 1 .Jul~. 2000, 1. C. J Reports 2000, 
p. 111. 

4h See Ranjeva. op. cit., p. 459. 
" See also Lrgcility cf' Use ( i f  Force ( Yugosluvirr v. Cunciduj, Proiiri»nul Meusures, 

Orrler of 2 June 1999. 1.C J. Reports 1999 (1 ) .  p. 266, para. 31. 
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81. As 1 have a1rt:ady stated, the contrast is striking between the 
provisional measures sought by the Applicant and the grounds of law 
invoked to found the Court's jurisdiction. 1 am of the opinion that 
certain provisional measures could have been indicated, having regard to 
the nature of the dispute, even if the basis of jurisdiction was a narrow 
one. 

(Signed) Jean-Pierrre MAVUNGU. 


