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LEGAL CONSEQUENCES OF TRE CONSTRUCTION OF A WALL 
IlSI THE OCCUPIED PALEST~NLAN TERRITORY 

(REQUEST FOR ADVISORY OPINION) 

ORDER OF THE IN'TERNATIONAL COURT OF JUSTICE OP 
19 DECEMBER 2003 

WRITTEN STATEMENT OF THE GOVERNMENT OF AUSTRALIA 

1. In Resolution ES-10/14 adoprad on 8 D e c d e r  2003, the G d  ~ssembly of the United 

Nations requested the Insemational Court of Jmtiça to giw an ztdY;sory opidion on the following 

question: 

'What are the legal consequences arising h m  tha con~ûuttioa of thç wall being built by 

Israel, the otcupyiqg p o w ,  in the Occupied Palestinian Territory, including in and 

around h t  Jmsalem, as desdbed in the report of the Secretary-GeneFai, cossidtting 

the NZBs and prhciples of international law, including the FoiKth Geneva Convention of 

1949, and rebmt SaciItity Council and Generd Assernbly resolutiom?'(A/Res/ES- 

10114, D~ssiar m. 2') 

The foiiowing observations are submitted by the Goverunent of Austraiia in rtspomc to the 

Oder of dm Court of 19 December 2003 nxing the time-limit w i t b  which e t t a  sfatbmentts 

relaîing to the question may be submitted to tha Court by the Unircd Nations and i t i  Member 

States. 

2. The R-t for an Advisory Opinion canes bafore the Court at a ûme of incressed 

intKnatid conswus on the steps m c e s ~  for malishg a cornphe~lsiue, jut and 188- 

settlcmant of tha Israeli-Phs~au c d c t  The ~ustraiian Governeut saongly supports the 

'P@omce-Based RoaMap to a Permanent lïvo-State Solution to the Israeli-PaZastiniafi 

Conflct' (RoadMap) (SI20031529 of 7 May 2003, Dosaier no. 70), prepared by the international 

'Quarkt'-consisting ofrepmentatives of the United States of Amwic& the Europena Union, 

the Russian Federation and the United N a t i o d  unrviimoiisly endorsed by the Security 

Couneil in Resolution 1515 h p t e d  on 19 November 2003 (S/Res/1515 (2003), Dossier no. 36). 

The AUSU Government is concsmed ta ~mlzre that no amion is takem which might M e r  

The Dossier numbers cited koughout rhis Statement correspond with the Dossier numbns contained 
in the Dossier of Materials Compilcd by the Sacmtariat of the Uniteid Nations pwuant to Article 65, 
paragraph 2 of The Suhite of the Intmnational Court of Justice. 
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complicats the work of the international Quartet or jeopardise the implemenbtion of rhe 

badMap. In this conne~tioq the A d i a n  Government wiii always ramain hrndarnentaly 

committed to the territmiai i n t e e  of Israei., and its right to live in peace behind secure and 

d e k d  boundariea At dm same time, the Australian Govemnent also neognîses the 1egitimat.e 

rî&t and aspiration of the Ptiltstinian people to the establishment of a viable a d  democratic 

hibstinian SWe. 

3. The Austcdian Government is of the ~ e w  that the giving of an advisary opinion by the Court in 

thç pmm case cadd have an adverse rather than a positive effect on the implamentaüon of the 

RoadMap and the ongoing efforts of the rrimmational 'Quartet', pdçulatly in light of the 

dedive and one-$idad nature of the question oa which &e opinion of the COW is sought. 

Moreover, ~ u s t m h  submits for the recasons set out below tbt a number of considerations lead 

inevitably to tbe conclusion that the Court shddd, in the exercise of its d i d o n ,  151d that it is 

inappropriate tb give an opinion on the question put to it. 

4. Tb Austmhn Government malras no submission in relation to the substance of the question. 

C)n this aspect, Ailsnalia resemes its posifiOn 

TKE COURT'S DISCREmON iN REQUESTS FOR AN ADVISORY OPINION 

5. It is well establishtd that Article 65 of the Statute of the Court confers on the CoW a discretion 

ES to whdher it should give au advisory opinion, even whtre it has jurisdicuon ta e n t d  the 

requat As the Court said in the Interpretation of Peam ZFeaties case: 

'&le 65 of thc Statute is permissive. It gives rha Couri the power to eJIaminb whcrher 

the cirnimstaaces of the ease are of such a cbractor as should lead it to dedine to 

answer the Request.. . . The Couri possesses a large amount of dis~reîion in the matter.' 

drnteqwetatiofi of Peace f i a l i e s  with Bvlgaria, Hmgary and Romaniu (Fïrst Phme), 

Advisog~ Opinion, TCJ Reports 1950, p. 65 at p. 72) 

Similarly, in tbn Westm Suharu case, the Court said: 

'In sxexcising this discretion, the Intemational Court of Justice, like îhe Pemianciit Cam 

of WmmtiMal Justice, bas always bcm guided by the principle hf as a judicial body, 

it is bound ta remain fàithful to dm requirements of iis judicial chancîm cven in giving 

advisory opinions. If the question is  a lagal one which the Court is undoubtcdly 

~ompettnt to answer, it may nmetheless dcclim ta do sa. As thia Court has said in 

previous Opinions, the permissive chamcter of Article 65, pagraph 1, gives it the power 

to examine whether the cktumstances of the case are of such a cbaractm as &ouid lend it 
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to declide to mwer the request.' (W(sstsrn Sahara, AàvLrory Opinion, ICJ Rupofi 1975, 

6. It is &O undisputed tbat the exmise of the advisory jurïsdiction of the Court should be 

accompanied by ail the neccssary judicial safegiards. Ipdccd, th Court has repeatedly 

mphasiscd ht. thete are limitations that apply ta the exercise of its advisory jurîsdictian and 

that these limitatioos apply particuiarly to issues raised with the Court which jeopardïse its 

j u d i d  proprie9 (htezpretation of P w e  !hafies with Bulga?=ia, Hulrgaty andRomanza pirst 

Phare), Advisory Opinion, ICJ Reports 1950, p. 65 atp. 72; Case Concming the Northem 

Cmeroons (Cwneroon v. United Kingdom), PreIhinay, Objections, Judgment of 2 Decmber 

1963, ICJ Reports 1963, p- 15 et p. 30; Western Sahara, Advisoe Opinion, ICJ Reports 1975, p. 

12 at p. 20; Appltkability ofArticle VI, Section 22, of the Convention on tlre Privi1eges ntzd 

Immunities of the United Naions, Advisoqy Opinion, ICJ Reports 1989, p, 177 at p. 191; 

Drrerelrce, Relutiag to Immunicy fiom Legal Process of a Speeial Rcrpporbeirr nf the Commission 

on Hwnan Rights, AdYisory Opinion, ICJ R e p d  1999, p. 62 at p. 78). 

7. ThU Court has demonstrated that it will consider whtthm codrpelling reasons exist to àecline to 

exercise jurisdiction to give au advisory opinion. h this respect, the Court has been careful ta 

relate its obeervations olosely to the circumstances of eaoh case, including the purposes for 

which the request was made (see: Intevretation of Peace i'kwties with Bulgaria, Hungary and 

Romania, Adviso7y Opinion, ICJ Repoh 3950, p. 65 at p. 71; Reseniations ro the Conveniion 

bn the Plmention and Punidment of the Crime of Gelrocide, Advirory Opinion, ICJ Reports 

1951, p. 15 at p. 19; Legal Consequemes for States of the Gntinuedhaence of South A@a 

in Namibia (South West Afi-CU) notwithstanding Securiiy Council Resolution 276 (1970)) 

Adviso y Opinion, ICJ Reporb 1971, p, 16 at pp. 24-27; LeguIi~ of the Tltreat or Usa of 

Nuclecy Weapons, ddvisoy Opinion, ICI Reports 1996, p, 226 at p. 235). The request for an 

advisory opinion in the pstseat case raisa the issue of propieîy in an amte fom. 

8. Austr&a m~siders that cosnpelling reasons exist for the Court, in the exercise of ifs dhratioq 

to decline to @ve the opinion requçstzd. Fht,  the lack of consent by Israel renders the giving of 

an advisary opinion incompatible with the Csurt's judicial charactcr, partidarly in light of the 

fact that the request is undoubtedly directed at the nghts and rospansîbiXties of h l .  Secondly, 

the request should be declined as any opinion rendhed by the Court would be devoid of object 

or pwposa, particuiarly in light of& actions and decisions of the General Asscmbly and 

S d t y  Council. Thirdiy, the giving of an advisory opinion couid have a hamfd & t  upon 

m e n t  initiatives aimed at acbi- a s d ü e ~ ~ ~ n t  of the Im&-Palestinian conflict. Each of 

&e considerations will be examincd in tuni. 
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(a) The lackof conscrit bv Israel r&em the eivjng ufanadvimrv o~inion incorn~atible with 

Court's iudicial ch4imcta 

9. The Court has consistently a£€umed that it must a ~ t  as a guatdian of its juditd #*grity. 

Morebver, as a judicial body, the Court has sûessed that it mut remain fiithful to the 

roq-ts of its j u d i ~ d  cbaractm in giving sdvisoq vinions (see: Constitutioh of rhe 

Maritime Saf@ty Cornmittee of the Inter-Gournenial Maritime Comltaiive Organisation. 

Advisory Opinion, ICJ Reports 1960, p. 150 at p. 153; Legal Consequencesfor States of the 

Continued Rmence of South Afncg in N i i b r b  (Souih West Afnca) nofwcfwcthstandlng Secun'ty 

CounczlResolution 276 (1970), AAaisov Opinion, ICJ Reports 1971, p. 16 at p. 27; Wmtem 

Sahara, Advisop Ophion. ICI Repons 1975, p. 12 ut p- 25; Applicationfor Raview of 

Judgeynmt No. 273 of the Utiited Natiom Adwinirirativ~ Tribunul, Aduaory Opinion, ICJ 

Repom 1982, p. 325 at p. 334). In this connection, the Court has a&med that the absence of 

cansent of an in-ted State to Bdvisory proceedings is relevant ta the appmciation of the 

proprieiy of gïving m opinion (Intepretation of Peace Peufies with Bulgaria, Hungav and 

Romfiia, Advisoy Opinion, ICJ Reports 195 1, p. 65 at p. 72; Western Sahara, Advi,sov 

Opinion, IU Reports 1975, p. 12; see also Request for Advirory Opinion concerning the Status 

of Eastern Carelia, 1923 PCU, $aies B, No. 5, p. 6 ar p. 29) 

10. In the Western Sahara case, tha Coud ~~pressly a & h e d  rhe type of situation in wbich a lack of 

consent shodd oblige the Court ta r&e giving an opinion requested by the Gewd Assembly. 

m com said. 

'In c d  circumstances, therefore, the la& of consent of an interesteà State may r d u  

the giving of an advisory opinion incompatible with the Court's judicial character. An 

insîance of this wuld  bt when the circumsiances disclose that to givc a reply would 

have the e&t of eircumventing the pWp1e tbat a Stata is mt: obliged ro dlow i ts 

disputes to be submitted to judicial setti~n~mt M b u t  its consent.' (IU Report$ 1975, p. 

12 at p. 25) 

11. An examinatior~ of the jurisprudence of the Court txmfïnm that the question of whether the 

giMng of an advisory opidion would be incompab3le urltb the jiidiciai charwr of the Caurt i s  

to be deterrnined having regard to the cucumstances in each concrete case. The case-law of the 

Court establishe$ also k t  the Court wiii pronomce on thd ri&& and obligations of States in the 

execisç of bs advisory jurisdiction only whoro it is clear h t  such pronounr;emen& prouid assist 

the w r k  of the United Nations and would not haw the dfht of compromising the legal 

position of an inbsted Stato that has expressd its opposition to the proceedings. 



2 9 .  J A N .  2 0 0 4  1 6 :  2 6  

. 

l E G A L  B R A N C H  D F A T  6 2 6 1 2 1 4 4  N O , 6 0 1  P. 7 

12. For eùcample, in the Interpretation ofPeace neatier case, the Court considered objections made 

by Bulgarïa, H w g q  and Romania, which had arguad that a reply by  th^ Court to the requcst 

for an advisory opinion would off& the principle that no judicial proceedhgs reiaiing to a 

legal question pedding b-em States Gan ràke place without thek W D S ~ ~ Z .  In decidiqg üi giw 

the rqudted opinion. the Court statsd 

'As has b e t ~  obser~ed, the present ~equest for an Opinion, is solaly concerned Mth the 

applicabiliîy to cerîain aisputcs of the procedure for tudameut institutad by the Pcace 

Treaîies, and it is justinable to conclude that it in no way touches on tha merifs of those 

disputes. - .-It foKlow that the legal position of the partie8 to these disputes c m m  be in 

any way comptomised by the answers tbat the Court may give to the Questions put to it' 

(ICJRGports 1950, p. 65 a t p  71) 

13. Similady, in the Western Sahara case, the Court had before it a request by the General 

Assmbly &g îhat îtto Court fender an advisory opinion on questions embodying such 

concepts as tmcz tiullil~cl md legal ties in thc contmxt of thc dccolonisation of Western Sahara. In 

conside& au obje~ti0n by Spain a g h t  the propriety of the cx~eise of the advisory function 

of the Cou& the Court concluded that it was appropriate to rwda tht rtqutsted opinion for the 

f~U0ftnILg ICaSaDS: 

'b is in this case a legai controversy, but OM which m s e  during the procedngs of 

the G e d  Assmbly and in relation to matters with wbich it was de&. Xt did not 

arise mdependently in 'bilataal r e l a f i ~ .  . ..The serclcm~nt of this issue wiii not affect the 

rights of Spain taday as the administering Powa, but d l  assist the G~daral Assembly in 

decidisg on thm policy ta be followed in order to accelerate îhe decoloni~tion process in 

the &tory. It foiiow that the legal position of the State which bas ~cnised its consent to 

the present proceedings is n6t ia aoy way mmpromised by the answers that the Court 

may give to rhe questions put to it.' (ICJ Reports 1975, p. 12 at pp. 25 and 27) 

14. The Court has adopted the same appmach in consi&Iing the pmpriety of rqlying in requests 

for an advisory opinion in cases invoIving a legal qwstion pcnding belmeen the United Nations 

and a member Skie. (sae: Legul Consequerices for States of the Continued Resence of South 

Africa in Namibia @outh West Afn'u) Notwithstanding Security Council Rerolutioh 2 76 (1970), 

Adirisory Opinion, ICJ Reports 1971, p.16; ApplicabiIi& ofAlticle M, Section 22, of the 

Convention on the Privileges and Immwzitim of the United Ni'onr, Aduiso y Opinion, ICJ 

Repoa 1989, p. 177). For example, in the Privilegm and Immwitiar case, the Co& WIS aSktd 

to give an advisory opinion on the question of the appli~abiliv of the Convention of the 

Privileges and Immunities of the Unitcd Nations to the then Special Rapporteur of the Sub- 

CammLssion on Prevention of Dis-rion and Protection of Minonties (a Romanian 
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national), In dealing with the argumants submitted by Romania as t6 why the Court should 

decline to d r  the requested opinion, the Court srated: 

'the Court must ~ o m i d n  whether in t2iis case "to giw a tcply would have îhe ef£~;t of 

circumventing the printiple that a State is not obliged to aüow it4 disputes to be 

submitted to judicial stttlernent without its consent", Tbe Court considers that in the 

pnscrnt case to give a reply wodd bave no such effect. Certainy the Couacil, in itr; 

resohti~n mquc9t;ag tbe opinion, did conçluda diat a difference lzad arisen b ~ e e n  the 

United Nations and the Government of Rbmania as b the applicabiliiy of îhe Convuntion 

to Mr. Dumitru MIL But this &f%rence, and the question put to the Court in the light 

of if arc not ta be cwftsed with the dispute batween the United Nations and Rom& 

with respect to the upplication of the General Convention in tbt case of Mr. Mazilu.'(ICJ 

Reports 1989, p. 177 a p .  191) 

15. U&e tho cascs considered above, in the present GW th6 Court is not being asked to clai& the 

applic~bility of c& conventions and other questions of a prdïmhy nahue. Rather, th 
Caurt is being aslced to pronounce at large on the 'logal conscqwmes' of the canduct and 

wtivities of h l  judged by rd- to the 'rule$ add, principles of international law', 

includipg the Fourth Geneva Convention of 1949- The question befon th Court has been 

formulated a0 as to relate directiy to the ri@& and respoosibilitics of one par@ to t h  confiict 

where that p w  bas qressed its strmg opposition to the preaent pceedings. The effect of tho 

request is m bring key elemenh of the Istaeli-Palestinian eoaflict btfon th Court for 

de-&on without the consent of Israel. Un& the Pn'vilegm and Immunitiw case, the 

Court in the present case is not simply b&g as1r;ed whethar rclwmt conventions uppZy. The 

wording of the current request, if a~teded to, go= much f m k  and se& the opinion of the 

Cotrrt on Israel's cornpliance with 'the d e s  and pM&plas of ktmtional law, includhg the 

Fourth Geneva Convention of 1949', in orher wnrds, tbe request req- the court to pronaUnce 

on wh& pattintlar breaches of parti& treaties are occarring as a sesuit of parr idu 

conduct of one State, where thosa m û e s  contain beir own dispute settlemeat provisions or if 

there are no such p r o ~ ~ i o a ~  wauld be subject to the fundamental intemationaï la* d e  that a 

S t .  c-ot bu subject ta the jurisdiction of the hernatibnal Corn without irs commit. To 

aiiow the advisory opinion procedure ta be w d  in this way to overcome d i s  nile has pmfound 

i.plications for Srates' participation in ireaties and is clcarly eontmy to judiciai proprie. It 

wodd not be appropriate $r the Court tn accede to that reqaest in the absence of consent of 

Israel. 

16. It is no answer to these coaçsqns that such judiciai pmnouncements are notper se possessed of 

bhding force. In this respect, it is wodh recalling the obsaxvatiom made by Jdge Cros in his 

Declaration appended to the Court's Advigory Opinion in the Western Sdaw case: 
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'. , . ,whm tbe Court &es an advisory opinion on a question of Lw it starBs the law. 

The absema of binding force does nnt trausform the juàicial operation inta a legal 

consdiatio~ which may be made use of or not wcording ta cimice. The advisory ogïaion 

deteirminea tb law applicable to tbe quesuon put; it is possible for the body which sougM 

the opiniop xmt to foUow it in its action, but tbat body is aware that no position adogted 

contrary to the Court's pronouncement wiiî have any effectivanass whatsoever in the 

legal sphere,' (Watdm Sahara, A&ov Opinion, ICJ Reports 1975, p. 69 at p. 73 (decl. 

Jdgc Gros)) 

This c- that the rendering of an advisory opiaZon by tha Court wiii have a red and &ect 

effect on a par@ to the connict Consequcntly, there is a real and apprehended risk tbat th8 legal 

position of Isratl m y  bc compmmised by any answers that the Court may giwe to the question 

put to it. 

(b) A - 0  
. . 

n this auesticin mald be ' d c ~ i d  of obiect or p ~ x ' ,  

17. It is w& astablished that the Corn &es not give advisory opinions as an end in tbamselves. The 

Coua has repeaîediy redkmed that it wi l i  ~cercise its jiirisdiction tn give en advisory opinion 

ody 'once it has corne to the conclusion that the questions put to it sire r d m t  and, have a 

pra&al and conbmp~rary &kt and, consequenrly, are not devoid of objed or 

~upose.'(Vestern Sahara, A d v k o ~  Opkiotz, ICJ Reports 1975, p. 12 at pp. 20 and 37) 

18. In most cases where this issue has arisen, tbe CoW bas amphasisad that the prîmaty motivation 

for rmdacïng an opinion has been to provide guidance to the requesw organ for the ~ i ~ c i s e  of 

its canstitutional f u n d ~ r s .  Indced, &e Court in the past bas dram attention to express tenns of 

the relevant requesüng resolution tbat made clear that the purpose of the mqusst was to ss&t 

the mlcuaot Unîtcd Nations organ ta carry out its functions. For example, in the Western 

Sahara case, the Court recaüçd t h  tht Gcdcral Assembly had r e f d  WI its intenîion to 

mntirrue discussion of tho qwtia of tht decolonisation of Wesrem Sahara in the üght of tbe 

Court's advisory opinion. Having b k e ~ ~  mk of this etatemenq the Court concluded that the 

opinion sought by the General Assembly wodd place the Assambly 'in a better position to 

decide.. ..on îhe policy to be foiiowed for the decolonisation of Westem Sahara' (ICJ Reports 

1915, p. 12 at p. 20) and would 'fumish the Chmral Assembly with elements of a legal 

character relevant to its further katment.. ..' of the matter (ICJ Reports 1975, p- 12 at p. 37), 

Similar cons ide ration^ guïded the approach of the Court in both the Reservariam ro the 

Cotzvelition on Grnocide case, where üle Court recaiied that the object of the request in that case 

was to 'gui& tha United Nations in mspcct of its own action' OC3 Reporta 1951, p. 15 at p. 19) 

and ale0 in the Namibia (South West A , a )  case, where the Caurt indicai& that it was prepared 

to render an advisory  pini ion in response to a request by the Securiîy Cou.mil, because to do sa 
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'wodd bc uaeN for the Sacutity Council in its .Curther consideration of the question of Namibia 

and ïo -ce of the obje6ve8 the Council is sbeking' OC3 Reports 1971, p. 16 at p. 24). 

19. By contras< General Asscmbly Resolution ES-10114 conhhng the for an advisozy 

opinion in the present case coniains M mch statément on the objective of the nequesf as there 1s 

no Ekeiihood that the opinion sought will as& the United Nations Generai Assembly carrying 

out its funciion m relation to the ISRI&-Pdestinian codict Morcover, the request caih for fhe 

Court to makt pronouncements on substantive issues on whi~h îhe Gcneral ~ssembly has 

already reached c h  conclusions and exprossed judgenient. These conciusio~s are recited in 

Gopnral Assembly Resolution ES-10/13 adopted on 21 Octbber 2003 and in the prwmble to the 

very resolution iP which the request to the Coiut is made. In this respect, operative paragraph 1 

of Resolution ES-10113 provides as foilows: 

'Demtands that Israd stop a d  r e w e  the construction of the waii in rhe Occupied 

Pdastinian Temtmy, hcluürpg in and amund East Jcnisalern, which is in deparZre of 

h a  Armistice liae of 1949 and is in c ~ ~ c t i o n  m relevaru provisions of intemationai 

Iaw.'(A/R&S-10113, Dossier no. 14) 

Similarly, the preamble to Rcsolution ES-10114 states; 

'Reafimlng rhe app1icabili.y of the Fouah Geneva Canvention as weil as Additional 

Protoc011 to the Geneva Coewntians ta the Occupied Palestinian T e d r y ,  incl* 

East Jerusalem.. . . 

Bearing in nlind that the passage o f h e  M e r  compounds the diilïcuities on tha 
p u r 4  8s I d ,  the occupying Power, continues to &sa to coqly with international 

law vis-B-vis its construction of the above-mentioned wall, wiîh ali its d e t i m n ~ l  

implications and comequewes, , . .' (AIRGfiS-10114, Dossier no. 2) 

20. Conseqmtly, an advisory opinion by the Court on the question submitted ta it would not havo 

any practical application for the General A~sernbly in view of the denniUve views that the 

Assembly has expressed. The ~ o l u t i o n  is seeking simple endorsement or approval of the legal 

conclusions aiready reached by the Geneml Assembly. That is not an appropriate form of 

questioa Nor is it consistent with the judicial pmpriety of the Court to accedc to a repuest Zhat it 

andorse legal  onc cl usions h a d y  reached by the G a m 1  Assmbly (see: LegaIify of the Threat 

or Use of Nuckar Wkapons, Advisory Opinion, ICJ Reports 1996, p. 330 at pp. 333 and 367 

  dis^. op. ~ i z d g ~  0d4) 

21. In addition, the politicai organs of the United Nations am in IUI necd of guidance on a policy to 

be foilowed in deaimg with issues arïsÏng Born the question upon which the opinion of the 
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Court bas bem sought in this case. There is agramnt within the Uded Nations on a cIear and 

comprehensive policy for deaibg 4th the Israeli-Palesbnian conflict ineluding questions of 

s d t y ,  the protection of seîüemat.$, and the movammt of persons and goods. The tenus of 

the Roadhiap give expmim to that d c d  policy. The RoadMap remahs the cornexatone of 

intemafiopai efforts to address issues îhat refats to the setdement of the conflict. The Australian 

Govanment thmefore subini$ tbat an advisory opinion on this question wodd bave no 

'practicai or ~onttmparary effed' a d  would be 'devoid of abject or purpose'. 

(c) u v i s o r v  o~inion ori auestion w ~ d d  l i u  bave a d ~ c n ~ t  on 

&ions and on the w& o f  the U n i N  Nations as a whole 

It is well established in the j ~ p d e n c e  of tha Court th& the reply of the Court to a request for 

sri adoisory opinion represeais the participation of the Court in tbU mtivities of tbe UNted 

Nations (See: Reseniatiom to ~ h e  Convention on Gernci.de, Advisory Opinion, ICJ Reports 

195 1, p. 15 at p. 19; Applicntion for Review of Judgmént No. 333 of the United Natibns 

Adminirtrativiz liibunal, Adviso'y Opinion, TCJ Reports 1987, p. 18 at p. 3 1; Lsgali& of the 

Threat or Use of NueJeu? Weapons, AdviEory Opinio~, ICJ Reports 1996, p. 226 at pp.234-235). 

In rhis contea the Court bas o b s d  b t  it is 'constantly miPdful of it4 responsibilities as t .  

priucipal judicial organ of the United Nations' (Legaltry of the T!hreat or Use of Nz lear  

Wenpons, Advisory Opinioq ICJ Reports 1996, p. 226 at pp.235; Charter of the United Nations, 

Article 92). 

23. In i e w  of îhe ml6 and ttsponsibilities of the Caurt, the emphasis Saouid be on whether the 

Court eau play a constructive role i assishg the other argans of the United Nations. In rhis 

connecüoq if a rssponse to a request for an advisbry opinion wuid be unlikely to pro* any 

constructive assistance b the ohm organs of the United Nahm, or muid iikely have a 

d d  &ct on the activities of the United Nations, bath the du@ of the court to protect its 

own judicial character aod tac need for it ta play a constnittivc part as an orgau of the United 

Nationa c d  for the Court to mercise its discretion to deciine to respond to tbe rcqmst. 

24. The present case iii atcptional. lt cornes before the Court at a time #hm the parties to the 

Id-Palcstinian confiict have ageed to implemenf: the RoadMap. The RoadMap is a 
perfo-e-based and goal-kven plan for a linai and comprchausivt scttlammt of the Israeli- 

Pakstinian confiîct. It sets aut the obligations of both ddes with regard to saasitive pofitical, 

secuïty, e c o n o ~ ~ ,  humani* and strate@ aspects of the dispute (see: SI20031529 of 7 May 
2003, Dossier no. 70). Thc tema of the Roadh!iap have b m ~  Gndarsed aad reafnrnied by the 

parties to the confiid, the Secretary-Gcriczal of the United Nations, the Gan~ral Assembly and 

by tbs Securïly Council, which has indicated that it romains 'seized of the matter' ($me: 

SIRES11515 (2003) of 19 Novembcr 2003, Dosder no. 36). 
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25. The acfitrity of the Security Co\incil adds an exlra dimRnnibn to the present case. Tb6 Courthas 

demonstratcd thar it WU 'take mgniZance' of the h t  k t  a matter before it is also btfon the 

SecUnty Council in the exeNse of p o w e ~ ~  in which the Court passesses a discretion (Aegean 

Sea Continmtal SheII; I n t d  Protection Order of 11 Sqtmber 1976, ICJ  report^ 1976, p. 2 

at p. 12; United States DZplomatic and ConsuIar Stafin Tehran, Judgmml, ICJ Reporis 1980, 

p.3 at pp. 21-2; Milïiay and Paramil[tary Activities in and agahst N~araguo (Nicaragua v. 

United Sûztes of&nericu), Jurisdiction and Admissibiliiy, Judgement, ICJ Reports 1984, p. 

392). ln thosa cases where the Court ks decided on hearing a mafiaI it has emphasised that tbo 
simultaneous wncise of the functions of fbb Court and the Secunty C m i l  would make a 

positive conh-bution ta the peacefui scttlmeat ofa dispute or to the resolution of a situation 

baiag codsidered by the Sec* C o u i l  (see: United States Diplornatic and Consular Staff in 

Tehrm, Judgement, ICJ R e p m  1980, p- 3 at pp. 2 1-2; MIlr?tary and Paramilitwy Activities In 

and agaïnsl Njcaragzla @ic@agm v. United Stales of Amenca), J/urisdtcffon and Admissibility, 

Judgamenb, fCJ Reporîa 1984, p. 392 at pp. 434-5). Accordingly, where it is re8sopable to 

appmhd that the involvernent of the Court muid not have such positive effed, the Comt 

should propmly decline ta pronounce on the matter. 

26. Momver, it would be inapprOpnate for  th^ Court ta m d e t  an opinion on a question that is 

hmed  in such an open mariner (i.e., 'what are the lagd comaqucnces.. ..') and yet which is also 

so selectiw in iîs abject matter whcn viewed in the contait of the whole conflict The Corn 

would not assist the resolution of th conflict through implanentati~n of the RoadMap by 

providing an advisory opinion on the semrity b k .  Other Iegal aspects of a cturent nature, 

such as the legality of, and intanational responsibility for, suicide bombings within Iarael are 

mt cowed by rhe Question The rendering of gn opinion by the C m  only on the legality of 

the secuxity barxier would be, of necassity, fhgmentary and of no assistance in resolving the 

o d c t  

27. The Au6îraiian Govemment considers tbat if the Ca& were to give an opinion in the prtsaat 

case, it could not bave a positive egecf e i k  on the work of rhe Security Council or in the 

contaxt of rhe activities of the United Nahm as a whole in wotking t o w d s  a sdement of the 

Imeli-Palestinian codict. The rendaiqg of am adoisory opinion could potentiaiiy make a 

Iasting sedement of the conflid more dïflicuit CO accamplish. As indicated above, there i s  a 

subsfantiai risk that provision of a legal opinion by tht Court on rhe selective points of law 

raised by the request could well obsûucî futhur pmgess on the RoadMap and compel the 

parties to the conflict b engage in fmitless debate on the implications of the Court's opinion 

ratlm than împlementation of the obIigations wdm t6a RoadMap. There is al80 a real risk that 

an opinion fiom the Court could cast doubt on past ac-ts and commiûnents. In sho* 

whatever the view the Court vrere t~ rea& on the d t s  of h question pur to i$ it is uniikely to 

assist in the peacerfiul s t î î h m t d t :  of the c d c t  
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28. h viaw of these consideraùons, the AuSwan Gove~~merit sabmits thar the Court may 

appropriately detexdm that the irr1:aests of the U d d  Nations and the inkmitioaal community 

as a whole are best w e d  by the Court declinhg tho requesr. to rwdar an advisory qinion 

Morwvec, as indicated above, an advisory crpinion w u  the Couit might givc on the question 

put to it woUld not be likely to cmaibute positively to the implementation of the RoadMap. 

ndeed, there i s  a r d  riak that it wodd have harmnil implications fai rhe peace pmwsn. In view 

of the considerations set forth in this Statetement, the Aushalian Govenunant submits that there 

are compclling reasons why the Court ahouid mercise its discretion ta declkie to p v i d e  the 

requested opinion 

Chris Moraitis 
Senior Legal Adviser 
Department of Foreign AfFaïra 

and Trade 


	
	
	
	
	
	
	
	
	
	
	
	
	

