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INTRODUCTION 

1. This case was brought before the Intemational Court of Justice on 16 Janualy 

2008 by means of an Applicatioll filed by the Republic of Pem (hereinafter 

"Peru") against the Republic of Chile (hereinafter "Chile"). In its Application 

to the Court, Peru requested it -

"to determine the course of the bOlmdary between the maritime 

zones of the two States in accordance with internationallaw 

.. . and to adjudge and declare that Pem possesses exclusive 

sovereign rights in the maritime area sihlated within the limit 
of200 nautical miles from its coast but outside Chile's exclusive 

economic zone or continental shelf."1 

2. The Court, by means of the Order dated 31 Mareh 2008 , fixed 20 Mareh 

2009 as the tillle limit for submit1ing the Memorial of the Republic of Peru 

in the Case Concern;ng Mar;t;'r.re D;spule (Peru v. Chde). This Memorial 

is filed pursuant to that Order. 

Application instituting proceedings of the Republic of Peru, filed before the LC.J. on l6 January 
2008, pp. 4-5. 
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I. J urisclictiou 

3. In its Application Petu ha s indicated that: 

" The jurisdiction of the Court in this case is based on Article 

XXXI of the American Treaty on Pacifie Seulement (Pact of 

Bogotà) of 30 April 1948 ... "'. 

This Article reads as follows : 

" In confonnity with Article 36, paragraph 2, of the Statute of 

the International Comt of Justice , the High Contracting Palties 

declare that they recognize, in relation to any other American 

State, the jurisdiction of the Court as compulsory ;pso facto , 

without the necessity of any special agreement so long as the 

present Treaty is in force , in ail disputes of a juridical nature 

that arise among them concerning: 

a) The interpretation of a treaty; 

b) Any question of internationallaw; 

c) The existence of any fact which, if established, wou Id 

constitute the breach of an international obligation; 

d) The nature or extent of the reparation to be made for the 

breacll of an international obligation."3 

4. Both Peru and Chile are Palties to the Pact ofBogota. Petu ratified it on 28 

February 1967 and Chi le did so on 2 1 August 1967. No reservation in force 

at the present date has been made by either Party under the Pact. Peru notified 

the Secretariat General of the Organization of American States of the withdrawal 

of its initial reservations on 27 February 20064
• 

, 

, 

Ibid. , p. 2. 

Annex 46. 

See Signatories and Ratifications on the Pact of Bogotâ <http ://www.oas.org/juridico/english/ 
sigs/a-42.html> accessed 1 December 2008. 
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5. There cau be no doubt that Alticle XXXI of the Pact of Bogot<i is a sufficient 

ba sis of jurisdiction in case of a lega l di spute befween tw o States Parties. 

The question was decided by the Court on the occasion of the case filed by 

Nicaragua against Honduras relating to Border and Transborder Armed Actions. 

6. In its Judgment of 20 December 1988, on Juhsdichon and Admissibiliry in 

that case, the Court made clear that Article XXXI of the Pact -

"is an autonomous cOimnitment, independent of any other which 

the parties may have undertaken or may lUldel1ake by depositillg 

with the United Nations Secretary-General a declaration of 

acceptance of compulsory juri sdiction under Article 36, 

paragraphs 2 and 4, of the Statute. Not oilly does Article XXXI 
not [equire any such declaratïon, but also when such a declaration 

is made, it has no effect on the commitment resulting from that 
Article ."5 

7 . The "jurisdictional system of the Pact of Bogota" was considered again by 

the Court in the case concerning the Territorial and MariNme Dispute between 

Nicaragua and Colombia6
. In its Judgment of 13 December 2007, the Court 

sh·essed " [t]he importance attached to the pacific settlement of disputes within 

the inter-American sys tem"7 and reiterated its previous interpretations. In 

that case the International Court of Justice lacked jurisdiction only in respect 

of one part of the N icaraguan cla ims since that part of the dispute had been 

settled by a treaty "valid and in force on the date of the conclusion of the 

Pact of Bogota in 1948, the date by reference to which the Court must decide 

, 

• 

• 

Border and Transborder Armed Actions (Nicaragua v. Honduras), Jurisdiction and 

Admissibility, Judgment, I.CJ. Reports 1988, p. 85, para. 36; see also p. 88, para. 41. In the 
Case concerning Territorial and Maritime Dispute betll'een Nicaragua and Honduras in the 

Caribbean Sea the jurisdietion of the Court was also based on Article XXXI of the Pact of 
Bogota (see the l CJ. Jndgment of 8 Oetober 2007, para. 1). 

Territorial and Maritime Dispute (Nicaragua v. Colombin), Preliminmy Objections, I.c.J. 

Judgment of 13 December 2007, paras. 53-59. 

Ibid. , para. 54. 

Ibid. , para. 134 . 



4 

on the applicability of the provisions of Article VI of the Pact of Bogota 

setting out an exception to the Com1's jurisdiction lUlder Article XXXI thereof>9. 

Snch a question does Ilot arise in the present case, where the issue of the 

extent and limits of the respective maritime zones of the Parties are at stake 

and were uot settled in 1948. 

8. There cau therefore be no question in the present case that the Com1's jurisdiction 

is established under Article XXXI of the Pact of Bogota. 

II. The Maritime Dispute 

A. A BRIEF HISTORY 

9. Peru and Chile became independent without being neighbouring States. Peru 

gained ifs independence [rom Spain in 1821 and Chile did so in 1818. Peru 

did not have a common border with Chile owing to the fact that lying between 

the two countries was the Colonial Spanish territory of Charcas and, as 

from 1825 , the new Republic of Bolivia. 

10. In 1879 Chile declared war against Petu and Bolivia , in what is known 

historically as the War of the Pacifi·c. By the Treaty of Peace and Friendship 

signed by Chile and Peru in 1883 (hereinafter " the 1883 Treaty of Ancon") , 

Peru had to cede to Chi le in perpetuity the coastal province of Tarapaca and 

the possession for ten years of the Petuvian provinces of Tacna and Arica lO
. 

Further, by a treaty of 1904, Bolivia ceded to Chile ail the territory of its 

coastal province of Antofagasta , thus losing its maritime status. That is how 

Petu and Chile came to be neighbouring States after, and as a result of, the 

War of the Pacific. 

• Ibid. , para. 81 ; Article VI of the Pact of Bogota reads: "The aforesaid procedures, furthenllore, 

may not be applied to matters already settled by arrangement between the parties, or by arbitral 
award or by decision of an international court, or which are govemed by agreements or treaties in 

force on the date of the conclusion of the present Treaty." Annex 46. 

10 See paras. 1.20-1.31 below. 
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Il. It was ouly after 45 years , in 1929, that uuder the Treaty for the Settlement 

of the Dispute regarding Tacna and Arica, and its Additional Protocol 

(hereinafter " the 1929 Treaty of Lima ") Il the situation was solved with the 

partition of the provinces, so that Tacna was reincorporated to Peru and 

Arica (a coasfal province to the south of Tacna which possesses the oilly 

nahlfal harbour in the area) was ceded in perpetuity to Chile. Other important 

provisions of this Treaty, regarding Peruvian rights and servitudes in Arica, 

were implemented by Chile 70 years later, in 1999 12
. None of the treaties 

over these coastal provinces mentioned the adjacent sea or maritime limits. 

B. PERU-CHILE AND THE MODERN LAW OF THE SEA 

12. Despite important and delicate tenitOlial questions which remained unresolved, 

in 1952 Petu and Chile, together with Ecuador, embarked on a pro cess of 

maritime co-operation with a view to protecting the adjacent sea from the 

predatory activities of foreign fleets. This joint action was preceded by the 

unilateral claims made in 1947 by Chile and by Petu in relation to new 

maritime areas 13
, which fonned part ofthe foundations ofthe modern Law 

of the Sea. The Declaration on The Maritime Zone of 18 August 1952 

(hereinafter " the 1952 Declaration of Santiago"), established the guidelines 

for a common maritime policy of the signatory States, stating inter afia: 

"II) In the light of these circumstances, the Governments of 

Chile, Ecuador and Pem prodaim as a nonn oftheir intemational 

maritime policy that they each possess exclusive sovereignty 

and jurisdiction over the sea along the coasts of their respective 

countries to a minimum distance of 200 nautical miles from 

these coasts. 

The 1929 Treaty of Lima is Annex 4 to the Application. It is joined anew for the convenience of 

the Com1 as Annex 45. 

12 The Execution Act concerning Article 5 of the 1929 Treaty of Lima was signed by the two 

cOlmtries in 1999. Annex 60. 

13 Atmexes 27 and 6, respectively. 
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III) The exclusive jurisdiction and sovereignty over this maritime 

zone shaH also encompass exclusive sovereignty and jUlisdiction 

over the seabed and the subsoil thereof. " 14 

Spanish text reads as follows: 

" II) Como consecuencia de estos hechos, los Gobiernos de 

Chile, Ecuador y Perù proclaman como Honna de su politica 

intemacional maritima, la soberania y jurisdicci6n exclusivas 

que a cada uno de ellos corresponde sobre el mar que balla 
las costas de sus respectivos paises, hasfa una distancia minima 

de 200 millas marinas desde las referidas costas . 

III) La jurisdicci6n y soberania exclusivas sobre la zona 

maritima indicada incluye también la soberania y jurisdicci6n 

exclusivas sobre el suelo y subsuelo que a ella corresponde." 

13. The 1952 Declaration of Santiago was the basis of the position adopted by 

the signatory States l S at the Third United Nations Conference on the Law of 

the Sea (hereinafter "UNCLOS III") . Thus, in a joint declaration dated 28 

April 1982, they stated the following: 

14 Annex 47. 

" The delegations of Chi le, Colombia, Ecuador and Peru wish 

to point out that the universal recognition of the rights of 

sovereignty and jurisdiction of the coastal State within the 

200-mile limit provided for in the draft Convention is a 

fundamental achievement of the countries members of the 

Permanent Commission of the South Pacific, in accordance 

with the basic objectives stated in the Santiago Declaration of 

1952. 

Those objectives have been eompiled and developed by the 

Convention on the Law of the Sea, which incorporates into 

intemationallaw principles and institutions which are essential 
for a more appropriate and fairer exploitation of the resources 

contained in coastal waters, to the bene fit of the over-all 

U Colombia had joined the 1952 Declaration of Santiago in 1979. 
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development of the peoples concerned, on the basis of the dut Y 

and the right to proteet those resources and to conserve and 
guarantee that natmal wealth for those peoples ."16 

14. Neither the 1952 Declaration of Santiago, nor the varions implementing 

agreements signed by the Palties relate to maritime delimitatioll . Thus, the 

negotiation of a maritime de limitation treaty - which would divide the large 

area of sea claimed by means of the 1952 Declaration of Santiago and whose 

main outlines were incorporated in the 1982 United Nations Convention on 

the Law of the Sea (hereinafter " the 1982 Convention on the Law of the 

Sea ") - remained outstanding17 . 

15 . On 27 August 1980, after evaluating the result of the negotiations at UNCLOS 

III , Peru stated at that Conference its position on the maritime delimitation 

of States with adjacent or opposite coasts. The Head of the Pemvian delegation 

stated: 

"Where a specific agreement- on the delimitation of the tenitOlial 

sea, exclusive economic zone and continental shelf between 

States with opposite or adjacent coasts did not exist or where 
there were no special circmnstances or historie Iights recognized 

by the parties, the median hne should as a general mie be 

used, as suggested in the second revision, since it was the 
most hkely method of aclüeving an equitable solution."1S 

C . PERU'S PROPOSALS TO REACH AN AGREEMENT 

ON MARITIME DELI MITATION WITH CHILE 

16. After the 1982 Convention on the Law of the Sea had been adopted, the 

Pemvian Govemment earried out its first relevant aet vis-à-vis the Chilean 

Govenllnent in relation to maritiIm~ delimitation. The diplomatie Memorandum 

annexed to the Note of the Embassy ofPem dated 23 May 1986, smmnarized 

16 Almex 108. 

17 See paras. 4.80-4.81 below. 

18 Almex 107. 
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the presentation made by a Peruvian envoy to the Chilean Minister of Foreign 

Affairs . This Memorandum said: 

"One of the cases that merits immediate attention is the fonnal 

and definitive delimitation of the marine spaces, which 

complement the geographical vicinity of Peru and Chile and 
have served as scenario of a long and fiuitful joint actioll ."19 

Spanish text reads as follows: 

"Uno de los casos que merece Ulla imnediata atencion, se refiere 

a la delimitaci6n formai y definitiva de los espacios marinos, 

que complementan la vecindad geognifica entre el Perù y Chile, 

y que han servido de escenario a una larga y fructifera acci6n 
COlllUll ." 

17. This meeting between the Peruvian t:~nvoy and the Chilean Minister of Foreign 

Affairs was dealt with by the Chilean Government in an official communiqué 

dated 13 June 1986, which stated: 

" During this visit , Ambassador Bakula expressed the interest 

of the Pemvian Government to start fuhlre conversations between 

the two countries on their poïnts ofview regarding maritime 

delimitation. 

The Minister of Foreign Affairs, taking into consideration the 

good relations existing betwt:en both countries, took note of 

the ab ove stating that studies on this matter shall be carried 
out in due time. "20 

Spanish text reads as follows: 

19 Anllex 76. 

20 Annex 109. 

" Durante esta visita , el Embajador Bakula dio a conocer el 

interés dei Gobierno peruano para iniciar en el futuro 
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conversaciones entre ambos paises acerca de sus puntos de 

vista referentes a la delimitaci6n maritima. 

El Minish"o de Relaciones Exteriores, teniendo en consideraci6n 
las buenas relaciones existentes entre ambos paises, tome, nota 

de 10 anferior manifestando que oporhmamente se hanlll eshldio 

[s;c] sobre el particular. " 

18. Several events occupied Pem 's attention during the de cades that followed 

the adoption of the 1982 Convention on the Law of the Sea . Among others, 

Petu was concerned with the implementation of the 1929 Treaty of Lima 

which provided rights and servitudes in Arica in favour of Peru. In 1992 and 

1993 Peru and Chile carried out intensive, but unsuccessful negotiations on 

this matter. 

19. In 1995 an anned conflict took place between Peru and Ecuador. With the 

co-operation of Argentina , Brazil, Chile and the United States - the four 

guarantor countries of the 1942 Rio de Janeiro Protocol between Pem and 

Ecuador - both countries focussed their effol1s on reaching a final solution 

to their differences regarding the demarcation of the land boundary. This 

matter was settled by means of the Presidential Act of Brasilia in 1998. 

Subsequently, in 1999, Pem resumed negotiations with Chile regarding the 

rights and servitudes in Arica provided in favour of Pem by the 1929 Treaty 

of Lima. This was finally achieved by means of the Execution Act of 1999 

signed by Pem and Chile21 70 yeaTs after the signature of the Treaty of Lima . 

20. Meanwhile, in 1997 Chile ratified the 1982 Convention on the Law of the 

Sea, stating that it did not accept the application of the procedures provided 

for in Part XV -Settlement of Disputes - , Section 2, to disputes concerning 

sea boundary delimitation22
. 

" 
Atmex 60. 

Chile made the following declaration: "In ac:cordance with article 298 of the Convention, Chile 
declares that it does not accept any of the procedures provided for in palt XV, section 2, with 

respect to the disputes referred to in article 298, paragraph l(a), (b) and (c) of the Convention." 
United Nations Division for Ocean Affairs and the Law of the Sea, Law of the Sen BlIlletin No. 

35, p. Il. 
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D. THE CHILEAN ALLEGATIONS 

21. Despite the fact that Chile had ac:knowledged in 1986 that the maritime 

delimitation with Peru was a matter which remained to be examined, in 2000 

it lodged with the Secretary-Genera:l of the United Nations a chalt purporting 

to depict the baselines in the northe:rn sector of ifs coast as weil as the outer 

limits of the territorial sea, the contiguous zone, the exclusive economic 

zone (hereinafter " EEZ") and the continental shelf. On that chart Chile 

unilaterally depicted the parallel 18°21 '00" S WGS84 as the international 

maritime limit with Peru23
. Peru protested and fonnally objected to the chart. 

In a document addressed to and circulated by the Secretary-General of the 

United Nations, Peru complained about Chile's behaviour and emphasized 

the fact that there is no maritime boundary agreement between Pem and Chile. 

It stated clearly that: 

"To date Peru and Chile have not concluded a specific maritime 

delimitation t:reaty pursuant to the relevant mies of international 

law. The mention of parallel 18°21 '00" as the maritime boundalY 
between the two States is, therefore , without legal basis. "14 

22. It should be sh·essed that Pem has constantly reiterated ifs lUlwaveIing position 

that it does not accept the parallel of latitude as the international maritime 

boundary: Chile's allegation that il: is an international boundary is without 

any foundation. At the same time, Pt:m has decided to continue with ifs policy 

of caution and moderation in the handling of the dispute concerning the maritime 

boundary, in order not to jeopardize compliance with the purposes and 

principles of the Cha11er of the United Nations, and particularly A11icle 2.3 

thereof. It was also in accordance with these pm·poses and princip les that 

Pem decided to bring this case before the International Com1 of Justice. 

23 See Figure 2.6 in Vol. IV. See also the list of geographical co-ordinates deposited by Chile with 

the Secretary-General of the United Nations, in Annex 110. 

24 Note No. 7-I-SG/OO5 of 9 January 2001, from the Penllanent Mission of Peru to the Secretary­

General of the United Nations. Statement by the Government of Peru concerning paraUe1 

18°21'00", referred to by the Goverument of Chile as the maritime bOlUldary between Chile and 
Pem. Aunex 78. 
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23. Petu decided to approach the Court after a long pro cess during which the 

dispute came to a head and in view of the refusai of Chile to negotiate a 

maritime delimitation h"eaty. Thus, following the initial proposai made by 

Petu in 1986, on 19 July 2004 Peru 's Minister of Foreign Affairs stated in 

a formai diplomatie Note addressed to Chile: 

"Petu considers that the stability of friendly and cooperative 

bilateral relations with Chile , as weil as the promotion ofshared 

interesfs in ail aspects of the bilateral relationship will find a 

larger dynamism to the extent that an agreement on the juridical 

dispute could be reached, who se solution is still pending. 

These considerations, of utmost importance in our bilaferal 

relation, lead me to fonnally submit a proposai , to Your 

Excellency, for the commt:ncement, as soon as possible, of 

bilateral negotiations to solve this dispute . l also suggest that 

these negotiations stalt witbin the next 60 days. They could be 

carried out in the city of Lima, in the city of Santiago de Chile 

or in the city chosen by mutual agreement. The pm·pose of 
these negotiations should bt: the establishment of the maritime 

limit between Pern and Chile, according to the provisions of 
lntemational Law, through a specifie treaty on this issue ."25 

Spanish text reads as follows: 

2~ Almex 79. 

"El Peru estima que la estabilidad de las relaciones bilaterales, 

de amistad y cooperaci6n con Chile, aSl como la promoci6n 

de intereses compartidos en todos los ambitos de la relaci6n 

bilateral encontraran un mayor dinamismo en la medida en 

que se pueda obtener un acuerdo sobre esta controversia jlU"idica 

cuya soluci6n esta aun pendiente . 

Estas consideraciones, de la mayor importancia en la relaci6n 

bilateral, me llevan a propOlH!r fonnalmente a Vuest:ra Excelencia 
el inicio, a la brevedad posible, de negociaciones bilaterales 

para resolver esta conh·oversia. Propongo, asimismo, que estas 
negociaciones comiencen denh·o de los pr6ximos sesenta dias . 
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Las mismas podrian llevarse a cabo en la ciudad de Lima, en 

la ciudad de Santiago de Chile 0 en la ciudad que se escoja 

de comun acuerdo. La finalidad de estas negociaciones debera 

ser el establecimiento dei limite maritimo entre el Pen.'! y Chile 

de cOllfonnidad con las nonnas dei Derecho Internacional, 
mediante un trafado especifico sobre esta materia." 

24. By means of a Note dated 10 September 2004, Chile rejected this proposai , 

thus closing definitively the door to the possibility of negotiating a maritime 

de limitation h"eaty with Pem26
. 

25. Vely shortly afterwards there was a formai acknowledgment by Chile of the 

existence ofthe bilateral controversy concerning maritime delimitatioll. In 

the Joint Communiqué signed by the Ministers of Foreign Affairs of Pern 

and Chile in Rio de Janeiro , on 4 N ovember 2004, it was stated that: 

" We, the Ministers of Foreign Affairs have reiterated that the 

subject of maritime delimita tion between both countries, in 
respect ofwhich we have different positions, is a question of 

juridical nahlre and it strictly constitutes a bilateral issue that 

must not interfere in the positive development of the relationship 
between Pern and Chile. "27 

Spanish text reads as follows: 

26 Anllex 80. 

27 Anllex 113. 

" Los Cancilleres hemos œafinnado que el tema de la 

de limita ci on maritima entre ambos paises, respecto dei cual 

tenemos posiciones dis tintas , es una cuesti6n de naturaleza 

juridica y que constituye esh·ictamente un asunto bilateral que 

no debe interferir en el desalTollo positivo de la relaci6n entre 

Peril y Chile" 
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E. SUMMARY 

26. To summarize, the guiding principle of the joint intemational maritime poliey, 

as it was agreed and eXplained in the 1952 Declaration of Santiago, is that 

each State which is a Party to the Declaration has rights over the adjacent 

sea out to a distance of at least 200 nautical miles measured [rom its coastline. 

Chile's position denies Petu that righf , and the resulting situation is totally 

inequitable. 

27. Peru has not ceded to Chi le ifs sovereignty or its sovereign rights and 

jurisdiction over maIitime areas generated by Pem's coast; nor has any maIitime 

area belonging to Petu been transferred to the high seas. It is absurd to think 

that Peru could have given up te:nths of thousands of square kilometres of 

sea in favour of a neighbouring countly. It is equally absurd to consider that 

Petu has relinquished its sovereign rights to areas that lie within 200 miles 

from its shores (approximately 30,000 square kilometres), and which are 

therefore pal1 ofPem's maritime domain. However, Chile has recently deemed 

these areas to be high seas and part of ifs "Presential Sea", a concept mlilaterally 

devised by Chile.28 

28. In the course of the present case, Pem will demonsh'ate that it has not concluded 

with Chile any agreement establishing intemational maritime limits, nor has 

it given up, expressly or tacitly, the maritime zones which belong to it under 

international law. 

29. Faithful observance oftreaties, compliance with internationallaw, peaceful 

settlement of disputes and fulfihnent of the purposes and principles of 

the United Nations Charter are the foundations of the Peruvian foreign 

policy. 

28 See para. 7.8 if below. 
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III. Outline of this Memorial 

30. The present Memorial contains the following chapters: 

(a) Chapter 1: Historical Background. 

This chapter explains how the agreed land boundary between Peru and 

Chile - including the point at which the land boundary meets the sea­

was fixed. It begins by eXplaining the relations between Petu and Chile 

since Colonial times and their early Republican life. If also examines 

the consequences of the War of the Pacifie (1879-1883) as a result of 

which Peru lost vast and rich territories and became a neighbour of Chile, 

as weil as the Chilean failure to organize the agreed Plebiscite on the 

final le gal statns of the Peruvian provinces of Tacna and Arica. It then 

de scribes the events that led to the 1929 Treaty of Lima which fixed the 

land boundary between the two countries and established rights and 

servitudes for Peru, the implementation ofwhich took 70 years. It also 

records the fruitful co-operation stalted by Peru and Chile in the 1950s, 

together with Ecuador and later also with Colombia, for extending their 

maritime sovereign rights out to a distance of at least 200 nautical miles 

offtheir coasts , and their contribution to the modem Law of the Sea. The 

chapter finally underlines the expanding relations between Peru and Chile 

and gives the context ofPeru's Application to the Intemational Court of 

Justice in 2008 as a means of solving the dispute without affecting the 

development of the relationship s between both counh·ies. 

(b) Chapter II: The Geographical Setting. 

This chapter addresses the geographical setting within which the 

delimitation is to be effected by the Court. It also de scribes the general 

configuration of the Peruvian and Chilean coasts , including both count:ries' 

baselines. Finally, it discusses the characteristics of the area to be 

delimited, the natural resources therein , and the crucial importance of 

access to those resources for tht:~ well-being of Peru 's southern provinces 

and of the countly as a whole. 
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(c) Chapter III: Peru's Maritime Entitlements under International Law. 

This chapter discusses the som"ces of law applicable to the present dispute 

uuder Article 38 of the Stahlt·e of the International Court of Justice , with 

reference to the delimitation of the continental shelf and the column of 

water. It demonst:rafes that under the gelleral prillciples of the contemporary 

Law of the Sea Peru is entitle:d to an exclusive maritime zone extending 

to a distance of 200 nautical miles [rom its baselines. Further, it explains 

that Chile has recognized these Peruvian maIitime entitlements as a matter 

of principle. 

(d) Chapter IV: Lack of an Agreement on Maritime Delimitation. 

This chapter adopts a chrono:logical approach, eXplaining developments 

that fall iuto three natural periods: (i) up to 1945 , before the expanded 

daims made in and following the Tmman Proclamations in 1945; (ii) 

from 1945 up to 1980, during which time the 200-nautical-mile daims 

made by Pem, Chi le and oth(!r States remained contentious and had not 

gained general acceptance among the traditional "maritime" States; and 

(iii) after 1980, when developments at the UNCLOS III indicated that 

the 200-nautical-mile zone was practically celtain to be a cenh·al element 

of the new legal regime then being negotiated at the Conference. This 

chapter also de scribes the dealings by the Parties insofar as they are 

relevant to the question of the maritime boundary and explains how ail 

those dealings were reactions to the pressure of immediate events, foremost 

among which was the refusa i of certain States whose vessels fished off 

the coasts of the American South Pa ci fic States to recognize the validity 

of the 200-nautical-mile daims made by those States. It further discusses 

the key characteIistic ofthose dealings, which is the defence ofanAmerican 

South Pacific maritime zone against opposition and violations by third 

States. The chapter explains the provisional nature of this maritime zone, 

as weil as the intention of the Palties to regulate celtain specific functions 

in the vicinity of the coast and the absence ofany intention to divide up 

areas of ocean space. The chapter concludes that in the absence of a 

maritime agreement between Pem and Chile their maritime boundary 

remains to be detennined by the Court. 
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(e) Chapter V: The Map Evidence Confinns that There 1s No Pre-Existing 

Maritime Delimitation bet:ween the Parties. 

This chapter shows that the offic:ial caltography ofPeru and Chile confinns 

that there is no pre-existing maritime delimitation between them. If discusses 

the fact that, contrary to Honnal State practice and to Chile 's own delimitation 

practice, no map has ever been issued jointly by the Palties depicting a 

maritime boundary between th(!lll. It also demonsh"afes that the official 

cal10graphy ofboth Parties show:s that Pem has never published any official 

map indicating that a maritime boundalY exists between itself and Chile, 

and that it was ouly in 1992 that Chi le began to change ifs cartographie 

practice by publishing a map relating to ifs "Presential Sea" claim which 

purp0l1ed to show a maritime boundalY between Chile and Peru. 

(j) Chapter VI: The Principles and Rules of International Law Governing 

Maritime Delimitation and Tht!ir Application in this Case. 

This chapter reviews the princip les and mies ofintemationallaw relevant 

to maritime delimitation and their application to the geographical and 

other circumstances of the present case in order to achieve an equitable 

result. It starts by examining the "equitable principleslrelevant 

circumstances" mie as the basic mie of maritime de limitation in the 

absence of an agreed boundary. Then it identifies the relevant coasts of 

the Parties for the purposes of the delimitation, and the relevant area 

within which the "equidistance/special circumstances" mie falls to be 

applied. If addresses the stal1ing-point for the delimitation, where the 

land boundary between the Parties meets the se a, and shows the manner 

in which that point was agret!d in 1929-1930. If then discusses the 

constmction of the provisionaI equidistance line and shows that there 

are no special or relevant circumstances characterizing the area to be 

delimited which caB for the adjustment ofthat line, and that the equidistance 

line itself results in an equal and equitable division of the areas appel1aining 

to the Parties without any "eut-off' effect or undue encroachment. Final1y, 

it de mon strates that a delimi tation based on the application of the 

equidistance method satisfies the test ofproportionality and achieves an 

equitable result based on the facts of the case . 
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(g) Chapter VII: Peru 's Maritime Entitlements OffIts Southern Coast - The 

'Outer Triangle '. 

This chapter describes the rights claimed by Chile beyond its 200-mile 

zone through ifs concept of the so-called "Presential Sea", and shows 

that Chile's claimed "Presential Sea" encroaches deeply upon Peru 's 

maritime domain, well within the 200-mile area to which Peru is entitled. 

Finally, it demonsfrates that snch a daim is clearly incompatible with 

the exclusive sovereign rights appertaining to Peru. 

(h) Chapter VIII: Summary. 

In accordance with Practice Direction II of the Intemational Court of 

Justice , a summary of Peru 's reasoning is presented in this final chapter. 

31. Following the Summary in Chapter VIII, Petu presents its Submissions. In 

accordance with Article 50 of tht! Rules of the Court, Pem 's Memorial also 

contains two (2) volumes of documentaly annexes (Volumes II and III) together 

with a volume of maps and figures (Volume IV) . A list of the documentary 

annexes and of the maps and figures appears after Pem 's Submissions as 

weil as a list of documents filed with the Comt's Registry in accordance 

with Article 50(2) of the Rules of the Court. 





CHAPTER 1 

HISTORICAL BACKGROUND 

1. Introdnction 

1.1 The Govenllnent of Peru has chosen to submit ifs maritime dispute with Chile 

to the International Court of Justice so that the matter cau be settled on the 

basis of internationallaw, and respecting the sovereign equality of the two 

States. This is the method of dispute settlement for which the American States 

provided in the Pact of Bogota and is a reflection of the principles of mutual 

respect and good-neighbourliness which guide relations between the American 

States. 

1.2 In order to expia in how the agree.d land boundary between Peru and Chile -

including the point at which the land boundary meets the sea and from which 

the maritime delimitation must start - was fixed, this chapter foenses UpOll 

sOllle impOltant historical facfs in the context of the maritime dispute between 

Petu and Chile. 

1.3 Although Peru and Chile did not share telTitorial boundaries until 1883, they 

had a sh·ong relationship during a period in which Peru enjoyed an exceptional 

position in the region. Since their independence (Chile in 1818 and Petu in 

1821), Chile struggled to achieve a predominant role in the South-East Pacific. 

The War of the Pacific (1879-1883) declared by Chile against Bolivia and 

Petu was a direct consequence of that objective. 
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lA As a result of territorial los ses by Peru and Bolivia in that war, Peru and 

Chile became bordering neighbours . With the 1929 Treaty of Lima, Peru and 

Chile reached an agreement on outstanding issues arising [rom the war, a 

final land border was established and their relationship improved. 

1.5 Starting [rom the 1952 Declaration of Santiago, Petu, Chile and Ecuador 

- lafer joined by Colombia - worked together in order to defend their claim 

to a maritime zone of 200 nautical miles and took on a pioneering role in the 

creation of the modern Law of the Sea. 

1.6 The relationship befween Peru and Chile has continued to develop in many 

areas during recent decades and Pem 's Application to the Court seeks a 

solution of the dispute without impeding the development of friendly relations 

between the two countries. 

II. Colonial Times and E"rly Republican History 

1.7 The Viceroyalty ofPeru was the most important Spanish dominion in South 

America . During the colonial period the bond between the Viceroyalty of 

Peru and the Captaincy-General of Chile was quite strong. Through trade 

and the mining industry, a complex. productive and commercial system that 

extended throughout Peru, Boliv ia , northern Argentina and Chile was 

established during the first centuries of that period29
. Trade was carried 

out under the control ofLima-based merchants (the 'Lima Consulate') who 

owned the ships and in many ways actually set the rules of the commercial 

exchange 30
. 

29 Sempat Assadourian, Carlos: El Sistema de la Ecollomia Colonial: Mercado Intemo, Regiones 

y Espacio Economico. Lima, IEP, 1982, pp. 11·-17. 

JO Flores Galindo, Alberto: Aristocracia y Plebe. Lima, 1760-1830. Lima, Mosca Azul Editores, 

1984, pp. 54-59; Vîllalobos, Sergio: Chile y Pen). La historia qlle lias une y nos separa 1535-

1883. Santiago de Chile , Editorial Universitaria , 2002, pp. 13-16; Céspedes dei Castillo , 
Guillenllo: Historia de EspaFia. Barcelona, Editorial Labor S.A., 1983, Vol. VI (Améric a 
Hispallica), pp. 83, 157. 
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1.8 After its independence, Peru did not share any boundary with Chi le because 

Bolivia's territory lay between the two countries (see Figure 1.1). Therefore, 

the relationship between Peru and Chile at that time did not give fi se to any 

territorial or maritime questions. 

1.9 In the 1830s Diego P0l1ales, a prominent Chilean statesman who was Minister 

of Interior, Foreign Affairs , Wa:r and Navy, argued for the adoption of a 

clear princip le in Chilean foreign poliey: Chile had to prevent Petu from 

attaining once more the political and military predominance it had enjoyed 

in Colonial tillles. This princip le has been a key element in Chile 's foreign 

and security policies since the nineteenth century31. 

1.10 The application of this principle was evident when Bolivian President Andrés 

de Santa Cruz organized the Pem-Bolivian Confederation in 1836. This raised 

the concerns of Diego Portales, who advised the Chilean President to take 

action against the Confederation. Portales recorded his thoughts about the 

Confederation in the following way: 

"The Confederation must forever disappear from the American 
scene. By ifs geographical extent; by its larger white population; 

by the combined wealtll ofPenl and Bolivia, until now scarcely 

touched; by the mie that the new organization wou Id tly to 

exel1 in the Pacifie, taking it away from us .. the Confederation 
wou Id drown Chi le" 32 . 

See Collier, Simon and Sater, William F.: A History ofChile 1808-1994. Cambridge, Cambridge 
University Press, 1996, pp. 63-69; Gongora, Mario: Ensay o Historico Sobre la Nocion de 

Estado en Chile en los Siglos XIX-XX. Santiago de Chile, Editorial Universitaria, 1998, pp. 68-
71. 

32 De la Cmz, Emesto and Feliù Cmz, Guillemlo: Epistolario de Don Diego Portales 182/-1837. 

Santiago de Chile, Direccion General de Prisiones, 1937, Vol. III, p. 453. On this point, Robert 
BUlT 's interpretation of Portales thought is noteworthy: "Chile 's dominant political figure thus 
proved himself to be the possessor of a thoroughly sophisticated concept of power . .. And in his 
sense of Chile 's inferiority to the fonner viceregal capital, Portales reflected the attitudes of 
Chilean leaders as they confronted the growing power of Santa Cruz, and decided that tbat power 
mnst be defillitively destroyed." See Burr, Robert N.: By Reason or Force. Los Angeles, 
University of Califomia Press, 1965, pp. 38-39. 



22 

Spanish text reads as follows: 

" La Confederaci6n debe desaparecer para siempre jamas dei 

escenalio de AméIica. Por su extension geografica; por su mayor 

poblaci6n blanca; por las riquezas conjuntas dei Pen.'! y Bolivia, 

apenas explotadas ahora; por el dominio que la nue va 

organizaci6n trataria de ejercer en el Pacifieo, anebatandonoslo 

... la COllfederaci6n ahogaria a Chi le" . 

1.11 Bemardo O ' Higgins, considered the " [ather of the Chilean Nation", at that 

tiille in exile in Peru, warned about the possibility that Diego Portales would 

use a pretext to declare war against the Peru-Bolivian Confederation. Backing 

the eff0l1s displayed by the Confedt:~ration to avoid the war, O 'Higgins wrote 

to Argentine General José de San Nlartiu, with whom he had collaborated in 

the independence of Peru: " ... Minister Portales ... having disposed himself 

for war, fears his fall in times of peace"33 , adding: 

" ... [Portales] should repent himself of kindling wars and 

enmities that lead to the ultimate ruin of our common Nation! 

To those to whom nothing has cost and wish to elevate themselves 

on the ruin of those who sacrifice themselves for their dear 

homeland, national honour, the prosperity of America and public 

peace are of small regard, because lacking entitlement to govern 

and unleash their aspirations , they want to prevail by force 
over reason and justice."34 

Spanish text reads as follows: 

" que [Portales] se arrepienta de encender guerras y 

enemistades que conducen a la ùltima ruina de nuestra comùn 

patria! A los que nada les ha costado y quieren elevarse sobre 

la ruina de los que se sacrifican por su caro suelo, poco les 

importa el honor nacional , la prosperidad de la América y la 

J3 Archivo Nacional: Archivo de don Bernardo O 'Higgins . Santiago de Chile , Imprenta 

Universitaria , 1951 , Vol. IX, p. 33. (Spanislk text: " el Ministro Portales .. . habiéndose 
dispuesto para la gnerra, teme su caida en la paz."). 

,4 Ibid. 
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FIRST OFFICIAL MAP OF PERU 
Prepared in 1864 by order of the 

Minister of Foreign Affairs Mariano Felipe Paz-Soldan 

~ lllrnUH Jflalrfi rrH . 
Il .... IU~ f!l m '.l!·;Q l~ .. n 

Figure 1.1 
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pùblica tranquilidad, porque no teniendo titulo para gobemar 

y dar anchura a sus aspiraciones , quieren por la fuerza 

sobreponerse a la razon y a la justicia." 

1.12 Nevertheless, Chile decided that a political entity like the Pem-Bolivian 

Confederation was a threat for Chilean security. Chile therefore organized 

two military expeditions against the Confederation. The first expedition failed, 

but the second defeated the COllfederation 's anny in 183935 resulting in the 

break-up of the Confederation. 

1.13 With the introduction of steamships in the 1840s, the passage of merchant 

ships from the Atlantic Ocean to the Pacifie Ocean through the Strait of 

Magellan and Cape Horn increased substantially, allowing Chile to develop 

its own trade policies36
. In the niIH:~teenth cenhuy there was sh·ong competition 

between the ports of Callao (Peru) and Valparaiso (Chi le) , which vied for 

the role ofhub in the South-East Pacific Ocean. This competition focused on 

tariffs and tax policies37
. 

III. The War of the Pacifie (1879-1883) 

1.14 The War of the Pacifie (1879-1883) fundamentally ehanged the relationship 

between Petu and Chile . In 1879, Chile asserted that Bolivia had breaehed 

an international treaty signed by the two eountries in 1874, which had set 

out conditions for the exploitation of Bolivian nitrates by Chile. On 14 FebmalY 

1879, Chile invaded the Bolivialll province of Antofagasta, where Chile had 

signifieant investments in nih·ates3S. 

3 ~ Fernandez Valdés, Juan José: ChUe-Perll. Historia de S ilS Relaciones Diplomaticas entre 1819-

1879. Santiago de Chile, Editorial Cal & Canto, 1997, pp. 91-120. 

36 Querejazu Calvo, Roberto: Guano, Salitre, Smlgre. Historia de la Gllerra dei Pacifico (La 

Participacion de Bolivia) . La Paz, Libreria Editorial "Juventud", 1998, pp. 28, 32. 

37 Wagner de ReYlla, Alberto: Historia Diplolluitica dei Perû 1900-1945. Lima, Fondo Editorial 

dei Ministerio de Relaciones Exteriores dei Peru, 1997, p. 31. 

38 The Bolivian province of Antofagasta and the Pemvian southem province of Tarapacâ were rich in 

nitrates and guano. Nitrates were used to manufacture gunpowder and also as a fertilizer. It was a 

lucrative business dtuing the second half of lhe nineteenth and early twentieth century. Guano is 

a natural feltilizer produced by seabirds. 




























































































































































































































































































































































































































































































































































