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of the end of the boundary (point F)” — which is the final point within 200
miles of the baselines of both parties — Chile’s exclusive economic zone may
be extended to the limits permitted by international law to the west of the
meridian that forms the final segment of the boundary “ending on the east
at the high seas.” The effect is that areas south of point F that are within
200 miles of Chile’s coastal baselines but beyond 200 miles from those of
Argentina may not be claimed as part of the Chilean exclusive economic zone
to the east of the meridian that formed the final segment of the maritime
boundary. But it has to be noted that the agreement does not identify this
meridian south of point F as a maritime boundary; quite to the contrary, it
expressly identifies point F as the final point of the boundary. Figure R-6.1

illustrates that transaction that satisfies the Parties.

Absent such a transaction, it is undeniable that, even under the extraordinary
Chilean claim that the 1952 Declaration of Santiago would have delimited the
respective maritime domains of Peru and Chile along the alleged parallel “at
the point at which the land frontier of the States concerned reaches the sea”
(quod non), such a finding would have no influence on Peru’s entitlement to

exercise exclusive sovereign rights over the outer triangle.

B. Tae CHE’s CLAIM BASED ON AN AILEGED LIMITATION OF ITS

Access To THE HicH SEas

In its artificial attempt to deny Peru’s exclusive sovereign rights over the

outer triangle and its natural resources, Chile also argues that:

“Peru’s claim to the alia mar area secks to expand its ‘maritime
dominion’ in such a way that it would wrap around Chile’s
continental shelf and EEZ for a length of approximately 110M
(in a North-South direction) and to a maximum breadth of 165M
(in an East-West direction) ... Peru’s proposed expansion would

very considerably curtail practical access to the high seas from
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the significant Chilean port of Arica, which lies directly to the

cast of the alta mar area’™°

The Chilean complaint is unfounded on its face: under the modern international
law of the sea, “[i]n the exclusive economic zone, all States ... enjoy ... the

freedoms ... of navigation and overflight™®!,

Indeed, in conformity with this general prescription, Peru’s maritime domain
provides for freedom of navigation to all other States’ ships. As early as 1947,

Supreme Decree No. 781 had specified that:

“The present declaration does not affect the right to free
navigation of ships of all nations according to international

law *H502

This principle has been constantly maintained since then and is embodied
in Perv’s Constitution itself. Article 54 of the 1993 Political Constitution
provides for freedom of international communications. Paragraphs 3 and 4 of

Article 54 read as follows:

“In its maritime domain, the State exercises sovereignty and
jurisdiction, without prejudice to the freedom of international
communications, pursuant to the law and the treaties ratified by
the State.

The State exercises sovereignty and jurisdiction over the airspace
aboveits territory and adjacent sea up to the limit of two hundred

nautical miles, without prejudice io the freedom of international

600

a0l

a02

CCM, para. 1.14
See Article 58, para.l, 1982 Convention on the Law of the Sea.
Peru’s Supreme Decree No. 781 of 1 August 1947, para. 4. PM, Annex 6.
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communications, pursuant to the law and the treaties ratified by
the State.”™™

Spanish text reads as follows:

“En su dominio maritimo, el Estado ejerce soberania y
jurisdiccién, sin perjuicio de las libertades de comunicacidén
internacional, de acuerdo con la ley y con los tratados ratificados

por ¢l Estado.

El Estado ejerce soberania y jurisdiccién sobre el espacio aéreo
que cubre su territorio y €l mar adyacente hasta el limite de las
doscientas millas, sin perjuicio de las libertades de comunicacidén
internacional, de conformidad con la ley y con los tratados

ratificados por el Estado.”

6.39  This is indeed a very paradoxical presentation of the situation. As shown
on the two sketch-maps appearing here, Figures R-6.2 and R-6.3 which
are faithful representations of the respective claims of the Parties with only
a slight transposition of the axis of the maps which makes the maps more
telling, it is very clear that it is Chile’s claimed line following the alleged
parallel which “considerably curtails practical access to the high seas” from

the Peruvian coast. The following remarks are in order in this respect:

(a) Thestrictequidistancelineconstitutes theapproximatebisectorline of the
angle formed by the coasts of the Parties in the region of Tacna (Peru)

and Arica (Chile);

(b) Asmadecrystal clear by thefirstsketchmap (Figure R-6.2), the boundary
being the equidistance line, all the harbours sitnated on both coasts

(Arica, Pisagua, Iquique or Tocopilla in Chile; Vila Vila, Ilo, Mollendo,

03 Political Constitution of Peru of 1993, paras. 3 and 4 (emphasis added). PM, Annex 19.
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Quilca or Ocofia in Peru) have a direct access to the high seas: the
shortest way to reach the high seas is for af/ these harbours entirely
situated in the national maritime domain of the country where they are

located;

{c) On the contrary, as shown by the second sketch map (Figure R-6.3), the
line that follows the parallel of latitude claimed by Chile clearly blocks
access from the Peruvian harbours of Vila Vila and Ilo to the Peruvian

outer triangle that is part of the Pern’s maritime domain.

IV. Chile’s Argument Concerning the Method Used by Peru

to Measure the Quter Limit of Its Maritime Domain

6.40 Probably because it has no doubt as to Peru’s entitlement to exclusive

sovereign rights over the outer triangle and its natural resources, in the Section
of its Counter-Memorial devoted to that matter, Chile puts the emphasis
on the discussion of an aspect which does not bear on the existence or the
substance of Peru’s rights in that area, but on the method used to measure
the outer limit of Chile’s and Peru’s respective maritime domains. In this
respect Chile contends — erroneously — that Peru has changed the method

used to that effect®™, but, since Chile accepts “that the lateral boundary stands

04

Chile distorts Peruvian norms. A clear example of this is given by the way in which Chile makes
reference to Supreme Resolution No. 23 of 12 January 1935 (CCM, paras. 3.50-3.56 and 4.30-
4.32). On this respect, Peru has pointed out the true scope of such Resolution in paragraphs 4.112
and 4.113 of its Memorial, asserting that its purpose was to adjust the measurement method of
the 200-mile projection. The 1955 Supreme Resolution refers to a constant distance from the
coast, in a manner consistent with what had been previously established in the 1952 Petroleum
Law and the Declaration of Santiago. The only reference to a parallel in the 1955 Resolution is
circumscribed to what is provided for in point IV of the Declaration of Santiago, i.e., to the case

where there is presence of islands.
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regardless of the methodology that each State party adopts in measuring the
outward reach of its maritime zone™®, this alleged change would be of no
consequence in respect to the issue discussed in the present Chapter: that is

Peru’s exclusive sovereign rights over the outer triangle.

While Chile accepts that “the Santiago Declaration was not prescriptive about
the method to be used to measure the seaward limit of each State’s maritime
zone™, and states that it “‘does not object” to Peru’s use of the envelope-of-
arcs-of-circles method to measure the outward limit of its maritime domain®,
Chile tries to use this discussion to advance its case as to the establishment
of a maritime boundary by the Declaration of Santiago. However, the link is
obscure: precisely since whatever the methodology, it has no impact on the
lateral boundary and there is no need to discuss the issue in this perspective;
if the Declaration determined a maritime boundary, it will remain as fixed by
it; if not, the maritime boundary would remain unfixed. Moreover, this would
suppose that the signatories of the Declaration had (and still have) the right to
extend their maritime domains beyond the 200 nautical mile limit, which is

untenable as shown above™®,

As far as Peru can understand, the idea is that since the line was fixed at
the alleged parallel, whatever the method used the boundary will remain
fixed there. But this is a purely circular reasoning and does not help Chile.
In substance, Chile contends that “‘since there is a boundary, the boundary
remains where it is”; this neither proves that there is a boundary, nor that it

has to follow a specific direction, nor that Peru has no rights over the outer

605

[<l1:]

a07

602

CCM, para. 2.119.
CCM, para. 2.123.

Ihid.

See above paras. 6.25-6.28 above.
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triangle. It only shows that the artificial issue concerning the methodology is

irrelevant for that purpose.

On this, Peru agrees. And it takes note that Chile “does not object” to Peru’s

use of the envelope-of-arcs-of-circles method.

By way of conclusion to this chapter, it is apparent that:

(a)

(b)

(c)

(d)

(e)

Peru is entitled to a maritime domain extending up to 200 nautical miles
from its coasts, in accordance with general international law as reflected
by the 1952 Convention on the Law of the Sea, in particular Articles 57
and 76(2) of the Convention;

The area situated north of the equidistance line, which is the maritime
boundary line between the Parties, integrally constitutes Peru’s maritime

domain;

Even if it were considered that the boundary does not follow the
equidistance line (and whatever line would constitute the boundary), the
“outer triangle”, defined as the maritime area lying off Peru’s southern
coasts, within 200 nautical miles of Peru’s baselines but more than 200
nautical miles from Chile’s coasts, would be part of Peru’s maritime

domain where it enjoys sovereign rights and jurisdiction;

In this zone, Peru’s sovereign rights are exclusive in accordance with
international law as reflected e.g., in Parts V and VI of the 1982
Convention on the Law of the Sea, and Chile can claim no rights apart
from those recognized to third States by general international law, as

presently embodied in the 1982 Convention;

The recognition of the outer triangle as part of Pern’s maritime domain by

no means can be said to curtail practical access to the high seas from
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Chile’s harbours in the region; in contrast, the boundary line claimed by
Chile would severely curtail access to the outer triangle from the Peru’s

harbours in the region; and

Whatever the methodology used for measuring the outer limit of Pern’s

maritime domain, it has no impact on the lateral boundary.
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CHAPTER VII

SUMMARY

The Court has jurisdiction to delimit the maritime boundary between Peru and
Chile based on Article XXXI of the Pact of Bogota. Chile’s submissions in its
Counter-Memorial have not raised any objections to the Court’s jurisdiction
or to the admissibility of Peru’s claims. The Court is fully empowered to
decide on the delimitation issues put to it in Pern’s Application and Memorial,

and responded to in Chile’s Counter-Memorial.

Chile seeks to challenge the agreement of the Parties in 1929-1930 with
respect to the endpoint of the land boundary where it meets the sea by arguing

that Hito Ne. 1 is the land boundary terminus.

The 1929 Treaty clearly stated that the land boundary “shall start from a
point on the coast to be named ‘Concordia’, ten kilometres to the north of
the bridge over the river Lluta”. Moreover, the Joint Commission charged
with demarcating the boundary in 1930 had precise instructions from the
Governments of the two Parties that the starting point of the land boundary
would be the point where an arc having a radius of ten kilometres from
the river Lluta bridge intercepted the seashore. Contemporary sketch maps
prepared at the time confirm the location of the land boundary, including its

terminal point on the sea. This is Point Concordia, not Hito No. 1.
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Any maritime boundary between the Parties must start at the terminal point
of their land boundary where that boundary meets the sea. That point was
settled in 1929-1930. Chile now tries to unsettle it by advancing a position
that is directly at odds with what was agreed at the time. Moreover, Chile’s

position is also inconsistent with its own official mapping practice.

The main issue that divides the Parties concerns the object and purpose of the
1952 Declaration of Santiago and the interpretation of the express terms of

point IV of that Declaration.

Contrary to Chile’s assertions, the Declaration of Santiago was not, and was
not intended to be, a legally-binding instrument establishing international
maritime boundaries. A plain reading of its text, considered in the light
of its object and purpose, shows that the Declaration of Santiago was a
declaration of international maritime policy advanced in the face of threats
from foreign whaling and fishing fleets. It was not a treaty, let alone a
boundary agreement. The Declaration does not refer to a maritime boundary
either in its title or in its text. No co-ordinates of a boundary are indicated
and no map depicting a boundary is attached. It was not referred to as a

boundary agreement at the time.

Point IV of the Declaration of Santiago is devoted solely to the question
of islands. It sets forth the maritime zones of islands (200 nautical miles),
and the limits to such zones in the event that an island or group of islands
is situated less than 200 nautical miles from the general maritime zone of
another signatory State (in which case, the maritime zone of the island or
group of islands is limited by the parallel of latitude at the point where the
land boundary of the States concerned reaches the sea). Point IV has nothing
to do with the delimitation of the maritime boundary between two mainland

coasts where islands are not a factor (as is the case between Peru and Chile).
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It thus has no application to the delimitation of the waters adjacent to the land

boundary between Peru and Chile.

The Parties’ subsequent practice after the D eclaration of Santiago was signed
does not evidence any agreement between them that they considered the
Declaration to have delimited their maritime boundary. No Chilean map
published during the40 years following the D eclaration of Santiago depicted an
agreed maritime boundary with Peru. Chile only unilaterally started to change
its maps in a self-serving fashion in the 1990s. No Peruvian map published
following the 1952 Declaration of Santiago depicted an agreed international
maritime boundary with Chile. Neither Party’s internal legislation refers to
the fact that an international maritime boundary had been agreed under the
Declaration of Santiago. To the contrary, in 1986, Peru proposed to Chile to
negotiate a maritime delimitation agreement — a proposal which Chile said it

would study.

The 1954 Agreement on a Special Zone, as well as the 1968-1969 light
tower arrangements, and the general policing of fishing by the Parties, were
designed to deal with the practical problem of reducing friction between
fishermen operating small boats. None of this modified or derogated
from the 1952 Declaration of Santiago, or evidenced the existence of an
agreed, international maritime boundary for all purposes or of a permanent

character.

Given the absence of any agreed boundary, the delimitation of the maritime
boundary between the Parties falls to be decided by the Court. The applicable
law in this case is customary international law, as reflected in the 1982
Convention on the Law of the Sea. Peru’s maritime domain referred to in
its Constitution and within which it exercises sovereignty, sovereign rights

and jurisdiction, is fully compatible with international law and with the 1982
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United Nations Convention on the LLaw of the Sea. For its part, Chile has
never voiced any reservations about the nature of Peru’s maritime domain in

the past.

The basic principle of maritime delimitation is reflected in the “equidistance/
relevant circumstances” method articulated in the Court’s jurisprudence. It is
an unchallenged fact that an equidistance boundary between the Parties out
to a distance of 200 nautical miles from their coasts achieves an equitable
result in the light of the geographic facts of this case, and satisfies the test of
proportionality. Furthermore, it is apparent that Chile’s parallel of latitude
claim cuts off Peru’s legitimate maritime entitlements, fails to satisfy the

proportionality test, and is grossly inequitable.

Chile’s claimed delimitation line along the parallel of latitude also has the
effect of depriving Peru of its sovereign rights over a maritime area which
is located within 200 nautical miles of its own baselines, but beyond 200
nautical miles from Chile’s baselines. This is the “outer triangle” discussed
in Chapter VI. Chile’s claim is incompatible with the exclusive sovereign
rights that Peru possesses under international law in this area - an area where
Chile has no continental shelf or exclusive economic zone entitlements at all.
Recognition by the Court of Pern’s rights in the “outer triangle” would in no

way prejudice Chile or curtail its access to the high seas.
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SUBMISSIONS

For the reasons set out in Peru’s Memorial and this Reply, the Republic of

Peru requests the Court to adjudge and declare that:

(1) The delimitation between the respective maritime zones between the
Republic of Peru and the Republic of Chile, is a line starting at “Point
Concordia” (defined as the intersection with the low-water mark of a 10-
kilometre radius arc, having as its centre the first bridge over the River
Lluta of the Arica-La Paz railway) and equidistant from the baselines
of both Parties, up to a point situated at a distance of 200 nautical miles

from those baselines, and

(2) Beyondthepointwhere thecommon maritime border ends, Peru is entitled
to exercise exclusive sovereign rights over a maritime area lying out to

a distance of 200 nautical miles from its baselines.

The Republic of Peru reserves its right to amend these submissions as the case

may be in the course of the present proceedings.

The Hague, 9 November 2010

ALLAN WAGNER

Agent of the Republic of Peru
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