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CHAPTER 1.

INTRODUCTION






1.1 The Applicant instituted these proceedings before the International Court
of Justice (“the Court”) on 31 March 2008. In accordance with an Order of the
Court, the Applicant filed its Memorial on 28 April 2009, and the Respondent
filed its Counter-Memorial on 29 March 2010. By Order dated 25 June 2010, the
Court authorized the submission of a Reply by the Applicant and a Rejoinder by
the Respondent, and fixed 31 January 2011 as the time limit for the filing of the
Reply. This Reply is submitted in accordance with that Order, together with

accompanying Annexes.

1.2 This Reply supplements the submissions and arguments on law and
evidence put forward in the Memorial, all of which are maintained in full. As
provided by Article 49(3) of the Rules of the Court, Ecuador’s Reply addresses

the issues that continue to divide the Parties.

1.3 In its Counter-Memorial, Colombia has asked the Court to “adjudge and
declare that the claims of Ecuador, as set out in the Memorial of 28 April 2009,
are rejected”’. In support of that submission, Colombia has given a selective and
misleading presentation of the facts and the law. As described in more detail in
this Reply, the facts are materially different than those on which Colombia
purports to rely, and the Counter-Memorial is especially noteworthy for its failure

to put forward evidence that must be within Colombia’s possession but that it has

! Counter-Memorial of Colombia, Vol. I, Submissions (29 Mar. 2010) (hereinafter “CCM”).



chosen not to tender. Ecuador notes the economy with which Colombia treats
facts that are within its knowledge, in particular the quality and composition of
the herbicidal spray and the manner of its delivery. Two points stand out and
bear careful focus by the Court: (1) the herbicidal mixture that is aerially sprayed
along the border with Ecuador is significantly more toxic than Colombia admits;
and (2) the conduct of the spraying has resulted in tens of thousands of occasions
on which Colombia has acted in a reckless manner in blatant disregard of its own
legal and administrative requirements for preventing spray drift into Ecuador. In
particular, Colombia has allowed the spraying to take place using inappropriate
aircraft that fly at excessive speeds and heights, and that make use of application
rates at times and under meteorological conditions that allow a much higher
occurrence of spray drift across the border. Ecuador invites the Court to draw all

appropriate inferences from Colombia’s failure to invoke certain evidence.

1.4 As regards the law, it is plain that certain matters are not disputed by the
Parties. In particular, there is no dispute between the Parties that when Colombia
began spraying along the border with Ecuador in January 2000 it had not carried
out any sort of prior environmental impact assessment, at the local or national
levels or in respect of transboundary impacts. It is also clear that Colombia had
not carried out any kind of assessment on the effects of the spraying on
indigenous peoples, as required by its own domestic law and ILO Convention No.

169. Ten years into the spraying, it has still not carried out any sort of

4



environmental impact assessment, and the only actions it has taken are in the
form of an “Environmental Management Plan”, which is intended to manage the
environmental effects, not predict them. Moreover, the evidence before the Court
readily establishes that in carrying out its aerial spraying operations close to the
border, Colombia has not followed the guidelines for controlling spray drift as set
forth in its “Environmental Management Plan”, and that it has routinely allowed
spraying to occur in a manner that disregards the legally binding instructions
contained on the applicable product labels. This has resulted in an increased risk
of harm to the people and natural environment of Ecuador, and also actual harm

as set forth in the evidence.

1.5 The Parties are also not in dispute as to the rules of international law that
bind the Parties, although they disagree as to their application to the facts. They
agree that distinct legal obligations exist in relation to: the obligation to respect
Ecuador’s territorial sovereignty; the protection of the environment; respect for
fundamental human rights; and the protection of indigenous peoples on both sides
of the border. Each of these obligations exists independently and gives rise to its
own cause of action, though Colombia adopts a curiously minimalist approach to

the scope of those obligations.



1.6 These are important points of difference that separate Ecuador and

Colombia, but there is also much on which the Parties agree. The Parties agree,

for example, on the following matters:

(1

)

3)

4

)
(6)

that the spray mixture is toxic and causes harm to people,
animals and plants, although they disagree as to the extent of

the harm?;

that the composition of the spray mixture utilized by Colombia

has changed over time’;

that Colombia has an obligation of due diligence to prevent or

mitigate transboundary harm®;

that Colombia did not carry out any environmental impact

assessment before authorizing the aerial spraying’;
that drift is inherent and unavoidable in aerial spraying’;

that Colombia’s conclusions about the extent of drift are
premised upon the assumption that Colombia follows strict

. 7
operational parameters’.

? See, e.g., Memorial of Ecuador, Vol. I, Chap. 5, paras. 5.4-5.72 (28 Apr. 2009) (hereinafter
“EM”); CCM, Chap. 4, para. 4.43; Toxicological Opinion N° 0685, regarding the toxicological
classification of the mix Glyphosate + POEA + Cosmo-Flux (1%), Colombian Health Ministry, 8
Oct. 2001. CCM, Vol. II, Annex 44; CCM, Chap. 4, para. 4.52.

3 See, e.g., EM, Chap. 5, paras. 5.33-5.34; United States Department of State, Bureau for
International Narcotics and Law Enforcement Affairs, Report on Issues Related to the Aerial
Eradication of Illicit Coca in Colombia: Updated Report on Chemicals Used in the Aerial
Eradication Program (Dec. 2003). EM, Vol. IlI, Annex 148; CCM, Chap. 4, para. 4.50.

* See, e.g., EM, Chap. 8, paras. 8.10-8.37; CCM, Chaps. 1 and 8, paras. 1.40, 8.23, 8.50-8.52,

8.59.

3 See, e.g., EM, Chaps. 3, 5 and 8, paras. 3.7, 3.28-3.42, 5.25-5.26, 5.71-5.72, 8.41-8.42; CCM,
Chap. 6, paras. 6.23-6.24, 6.26.

6 See, e.g., EM, Chap. 5, paras. 5.74-5.83, 5.84-5.90; CCM, Chaps. 4 and 7, paras. 4.67-4.68,

7.17-7.29, 7.170.



(7) that Ecuador’s border region is poor and isolated, with limited

sanitation and health and other public services®;

(8) that Ecuador’s border region is rich in biodiversity and natural

I'GSOUI'0689;

(9)  that vulnerable areas, including human settlements, indigenous
and environmental reserves, and bodies of water require

heightened precautionary measures'’;
(10)  that a buffer zone is required''; and

(11)  that Colombia has no right to overflight in Ecuador and that

overflight is a breach Ecuador’s territorial sovereignty'”.

They concur also about the factors that are likely to enhance the risk of harmful
spray drift, including excessive flight speed, dispersion of the herbicides at too

great an altitude, excessive spray application rate, and spraying at night time and

7 See, e.g., EM, Chaps. 3 and 5, paras. 3.15, 5.91-5.99; CCM, Chaps. 4, 7 and 8, paras. 4.23-4.29,
4.57-4.70, 4.80, 7.17, 7.31-7.32, 7.171-7.173, 8.60.

8 See, e.g., EM, Chap. 2, paras. 2.17-2.18, 2.22-2.28; CCM, Chaps. 2 and 7, paras. 2.4, 2.13, 2.15-
2.16,2.20-2.23, 2.29-2.30, 2.32-2.35, 7.37, 7.183-7.184.

? See, e.g., EM, Chap. 2, paras. 2.11-2.16; CCM, Chap. 3, paras. 3.20-3.23, 3.25.

10 See, e.g., EM, Chaps. 2, 6, 8 and 9, paras. 2.11, 2.16, 2.19, 2.22, 5.48, 5.80, 6.49, 8.17, 8.29-
8.30, 9.70-9.74; CCM, Chaps. 4, 7 and 10, paras. 4.59, 7.5, 7.17, 7.32, 7.82, 7.89, 7.176, 7.187,
10.11.

1 See, e.g., EM, Chap. 3, paras. 3.14, 3.59, 3.74-3.80; CCM, Chaps. 4, 5, 7, 8 and 10, paras. 4.59,
4.63, 5.62-5.63, 5.67,5.109, 7.5, 7.17,7.32, 7.82, 7.89, 7.176, 7.187, 8.60(4), 10.9.

12 See, e.g., EM, Chap. 7, paras. 7.16-7.17; CCM, Chaps. 1, 5 and 8, paras. 1.41(4), 5.101, 8.42.



. . . 1 . .
in adverse meteorological circumstances>. They also agree on the scientific

model for predicting the extent of spray drift',

1.7  These significant points of agreement make the Court’s task that much
easier. Although the differences that remain are important, they are narrow and
relate to matters of degree, not of principle. In Ecuador’s view, the Parties’
differences are easily resolved by reference to the evidence presented in the

Memorial and in this Reply, as will be shown in the Chapters that follow.

Section I. Structure of the Reply

1.8 This Reply consists of eight Chapters, followed by Ecuador’s
Submissions, together with Annexes. Chapter 2 begins Ecuador’s substantive
response to the Counter-Memorial by addressing certain issues of fact. It
establishes that Colombia’s description of the aerial spray programme is partial
and incomplete and provides an inaccurate account of the activities that Colombia
has authorized. The Counter-Memorial fails to provide a complete and accurate
description of the spray ingredients, their chemical composition and their toxicity.
It also fails to provide an accurate account of the manner in which the spraying
has been carried out, and mis-states Colombia’s compliance with its own

mandatory operational parameters that were imposed to prevent spray drift.

13 See, e.g., EM, Chap. 5, paras. 5.84-5.99; CCM, Chap. 4, para. 4.68.
' See infra Chap. 2, paras. 2.189-2.190.



Moreover, and contrary to the description set forth in the Counter-Memorial,
Colombia sprays in areas that it has itself stated should be off-limits to spraying
in order to protect human settlements, indigenous peoples and ecologically
sensitive areas. Colombia’s failure to provide an accurate account of its spraying
activities confirms its inability to take all necessary measures to prevent risk and

harm.

1.9  The first part of Chapter 2 responds to Colombia’s claims regarding the
chemical composition and properties of the spray mixture. Whilst the parties
agree that the herbicidal mixtures used by Colombia are incapable of
discriminating between plants and destroy and seriously harm plant-life even in
very small quantities'’, they disagree as to the impacts on human health and
animals. The Parties are also in manifest disagreement as to the question of
whether Colombia has fully disclosed the chemical composition of the herbicide
spray: the evidence shows that it has not, and this is a matter of fact that may
easily be established by the Court. The Counter-Memorial asserts that Colombia
has sprayed only two herbicidal formulations: Roundup SL and, after 2004, GLY -
41" In fact, the evidence before the Court, including Colombia’s diplomatic
correspondence, demonstrates that Colombia has used two additional herbicidal

formulations that are highly toxic, not least for their propensity to cause serious

'S EM, Chaps. 5 and 8, paras. 5.7-5.11, 8.28; CCM, Chap. 7, para. 7.87.
' CCM, Chap. 4, para. 4.50.



and irreversible eye damage'’. Moreover, the two formulations that Colombia
admits to using are also hazardous: indeed, Colombia has had to discontinue the
use of Roundup SL because of the dangers it poses to human eyes, and GLY-41’s
label expressly warns against allowing it to come into contact with human skin or
to be inhaled or ingested'®. Colombia does not disclose — in the Counter-
Memorial or voluminous annexes — the chemical formula or complete list of
ingredients for any of the various herbicidal mixtures it has sprayed along the

border with Ecuador'’.

In short, the Counter-Memorial materially misrepresents
the herbicidal mixtures in ways that seriously understate their ability to cause

damage in Ecuador.

1.10  The misrepresentations do not end there. As shown in the second part of
Chapter 2, they also, and especially, concern the manner in which the spray
programme is conducted. The Counter-Memorial claims that Colombia complies
strictly with all of the operational requirements that the Parties agree are
necessary to prevent spray drift into Ecuador. Colombia seeks to assure the Court
that Ecuador is protected against spray drift because the spray planes are
equipped with sophisticated technology that automatically and instantaneously

record — for each and every flight — all the relevant data, including the flight

17 See supra Chap. 2, paras. 2.18-2.30.
'8 See supra Chap. 2, paras. 2.35, 2.38-2.40.
¥ See supra Chap. 2, paras. 2.48-2.50.
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speed and altitude at the time of spray dispersion, the application rate and the
time of day™. According to Colombia, these data have been subjected to regular
reviews and audits, on at least a quarterly basis, and they confirm Colombia’s
strict compliance with every operational requirement designed to prevent spray
drift’'. Yet it is notable that Colombia has not provided the Court with any of this
data or the audit reports on which its conclusions are said to rely. Nor does
Colombia disclose any information about the precise locations or dates of its
spraying activities, or the climatic conditions that pertained on each spraying
occasion. In effect, Colombia asks the Court to take on faith its use of harmless
substances and its strict compliance with all operational requirements designed to

prevent them from drifting across the border into Ecuador.

1.11  Ecuador notes that the Court has developed a well-established practise in
dealing with the evidence before it, rather than on bald assertions of fact. The
Reply sets forth compelling new evidence that was not available to Ecuador when
it submitted its Memorial. Ecuador has obtained and relies upon new evidence
obtained through a Freedom of Information Act Request directed to the United
States Department of State (which has funded and supported some of Colombia’s
aerial spraying operations): this includes detailed data that was generated

automatically by Colombia’s spray aircraft and recorded by the relevant data

20 CCM, Chaps. 4 and 7, paras. 4.64 and 7.17.
! Ibid., Chap. 4, paras. 4.28-4.29.
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collection systems. This data provides incontrovertible evidence that undermines
Colombia’s factual assertions. Ecuador has put before the Court the totality of
the detailed information that it has obtained on the records of more than 100,000
spray flights between 2000 and 2008. Each of these spraying activities occurred
within 10 kilometres of Colombia’s border with Ecuador, and it shows the actual
locations, times, flight speeds and altitudes at the time of dispersion, and the
spray application rates (in litres per hectare). This data is contained on a CD-
ROM that accompanies the Reply, and it destroys Colombia’s contention that its
aerial spraying has been conducted in a manner designed to minimise risk and
harm by avoiding the drift of the herbicidal mixtures onto the territory of
Ecuador. The evidence before the Court proves that tens of thousands of spray
flights violated the operational requirements imposed by Colombia and that the
Parties agree are necessary to prevent spray drift. Specifically, Colombia’s spray
planes, within 10 kilometres of the border:

— on 75,841 occasions sprayed at a speed greater than the 165 miles per

hour speed limit imposed by Colombia (as was claimed in the

Counter-Memorial to have been strictly observed™);

— on 16,143 occasions sprayed while flying higher than the 50 metre
height limit (as claimed in the Counter-Memorial to have been strictly

observed™);

2 CCM, Chap. 4, para. 4.62.
> Ibid., Chap. 4, para. 4.62.

12



— on 27,139 occasions sprayed in excess of the application rate of 23.65
litres per hectare (as claimed in the Counter-Memorial to have been

strictly observed**); and

— on 24,540 occasions sprayed in darkness and at night (a practise that
the Counter-Memorial asserted was prohibited, because night time

spraying is more conducive to long-distance spray drift>).

1.12 Colombia had access to all this data — and more — when it filed its
Counter-Memorial, yet chose not to make it available to the Court. Newly
available to Ecuador, having been obtained from the U.S. Department of State by
means of a Freedom of Information Act request, the data make clear that
Colombia’s Counter-Memorial was inaccurate, and misleadingly so. It proves,
inter alia, that:

(1) Colombia has used airplanes that are ill-suited to controlling spray

drift to carry out its spraying operations;

(i)  the pilots — employees of a private U.S. company contracted to
carry out the spraying operations — are poorly trained and
undisciplined, and pay little heed to the operating requirements,

which are haphazardly enforced in any event; and

(iii))  spraying has been routinely carried out within the spray-free buffer
zones (originally set at three kilometres and then increased to 10

kilometres) that Colombia unilaterally established in order to

* Ibid., Chap. 4, para. 4.62.

» R. John Hansman, Ph.D. & Carlos F. Mena, Ph.D., Analysis of Aerial Eradication Spray Events
in the Vicinity of the Border Between Colombia and Ecuador from 2000 to 2008, pp. 1, 23 (Jan.
2011). ER, Vol. II, Annex 1.

13



minimize harm to human settlements and ecologically-sensitive

areas, including those in Ecuador.

In short, despite its unsupported assertions to the contrary, the evidence before the
Court shows that Colombia has carried out its aerial spraying programme along
the border in a manner that virtually assures the deposit of highly toxic herbicidal

mixtures deep inside Ecuador.

1.13  Chapter 3 responds to Colombia’s efforts to cast doubt upon the
probative accuracy and reliability of the evidence presented by Colombia in the
Memorial, with regard to the risks and harms to people (including indigenous
peoples), plants and animals that have been inflicted in Ecuador. Contrary to the
Counter-Memorial’s claim that the Memorial’s evidence of harm is unreliable
and uncorroborated®®, Ecuador shows the opposite. In fact, the newly acquired
spray flight data from the U.S. State Department (which Ecuador did not receive
until after the Memorial was submitted) confirms the near-perfect correlation
between the times and locations of spraying near the Ecuadorian border and the
complaints of spraying and harm, including destruction and injury to vital crops
for subsistence farmers. Such reports, which are memorialized in witness
testimony, are corroborated by contemporaneous medical records, press reports

and independent field missions. The UN Special Rapporteur on the Right to

* CCM, Chaps. 1, 5, 7 and 9, paras.1.32, 5.43, 7.30, 7.82, 7.107, 7.121, 7.128, 7.134, 7.141,
7.143,7.148, 7.151, 7.156, 7.180-7.182, 7.186, 9.123, 9.131-9.132.

14



Health has described these reports as “credible” and “reliable”, thereby
confirming their probative authority”’. Moreover, the harms to human health
reported by the witnesses — including injuries to the eyes, skin, respiratory and
digestive systems — correspond to the known harms caused by the two principal
elements in all of Colombia’s herbicidal spray mixtures (glyphosate and POEA),
as widely reported in authoritative scientific literature and as specified in explicit
warning labels prepared for these products by the manufacturers. Further, the
witnesses’ descriptions of a pattern of strikingly similar and simultaneous harm to
multiple plant species is consistent with exposure to the use of indiscriminate
herbicides rather than to disease or insect infestation, which would typically only
attack a particular plant species. Colombia has failed to provide any evidence
whatsoever for any other plausible cause for the damage to plants and the
environment and the infirmities reported by the residents of Ecuador’s border
regions — including indigenous peoples — in close proximity to repeated aerial

sprayings.

1.14 In Chapter 4, Ecuador shows that Colombia has disregarded its
international legal obligations with respect to transboundary environmental

impact assessment (“EIA”) and due diligence. In this regard, Ecuador has taken

" Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest
Attainable Standard of Physical and Mental Health, Paul Hunt: Preliminary Note on Mission to
Ecuador and Colombia, Addendum, A/HRC/7/11/Add.3, para. 17 (4 Mar. 2007). EM, Vol. I,
Annex 31.
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careful account of the approach taken by the Court in its recent judgment in the
Pulp Mills case, which confirms the obligation under general international law to
carry out such an assessment®. Against this background, it is no surprise that the
Parties agree that Colombia was required by international law to carry out a
transboundary EIA, before it began its aerial spraying near the border with
Ecuador”’. The Court has two significant questions to address: the first is a legal
question, namely what are the requirements for such an EIA; the second is a
simple question of fact, namely were those requirements met? The arguments
and evidence before the Court make it abundantly clear that the minimum
requirements under international law for an EIA were not met by Colombia
before it authorised aerial spraying, and they have not been met subsequently.
Similarly, Colombia has never assessed the effects of the spraying operations on

indigenous peoples, as required by ILO Convention No. 169.

1.15 Indeed, Colombia concedes that no EIA (transboundary or otherwise) was
carried out either before or after spraying began along the border with Ecuador.
Colombia justifies that omission on the grounds that its domestic law exempts the
spraying programme from being subject to any EIA requirement. The argument
lacks merit, if only because on this approach any State would be able to

circumvent its international obligations by invoking inadequate domestic laws.

% Case Concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J.
Reports 2010, p. 60, para. 204.

¥ See infra Chap. 4, para. 4.1 (citing CCM, para. 1.40).
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Colombia is not entitled to be able to claim to circumvent its international legal
obligations by invoking its domestic laws, particularly when it has consciously
structured and applied those laws in order to avoid having to conduct an EIA that
would expose the spray programme’s danger to human health and the
environment. This is all the more so in respect of the clear and express
obligations of assessment that apply in relation to indigenous peoples. The
manifest inadequacy of Colombia’s argument here is made clear by the fact that
the urgent need for an EIA was recognized by Colombia’s own Ministry of
Environment, the government body charged with overseeing and enforcing
environmental regulations. For several years this Ministry repeatedly ordered the
agency responsible for the aerial spraying to carry out, and present for approval,
required environmental impact studies. Each of these orders was ignored. The
Ministry of Environment then imposed sanctions, but these too failed to secure
compliance with the obligation to carry out the required impact studies. Similar
orders and appeals for impact assessments by Colombia’s courts, Comptroller
General and Office of the Ombudsman were all disregarded. In short,
Colombia’s spraying of over 1.2 million litres of herbicide within 10 kilometres
of Ecuador has been conducted without ever having been subjected to a prior
impact assessment to determine its environmental and human health

consequences, including the effects on indigenous peoples.
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1.16 In Chapters 5 to 8, Ecuador addresses Colombia’s legal arguments,
which are no more persuasive than its manifestly inadequate treatment of the
facts. There is no dispute between the Parties as to the Court’s jurisdiction to
apply any of the international legal obligations incumbent upon Colombia that
have been invoked by Ecuador, including under the Pact of Bogota and the 1988
UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances (“1988 Narcotics Convention”). As regards the 1988 Narcotics
Convention, Ecuador notes that Colombia has not challenged jurisdiction as such,
but rather raised issues as to the meaning and legal effects of that instrument, an
issue that goes to the merits and not jurisdiction. Colombia has entirely
misunderstood the 1988 Narcotics Convention, and its proper meaning and effect

are addressed in Chapter 6°°.

1.17 Chapter 5 responds to Colombia’s case on territorial sovereignty. It
makes clear that the Parties are in agreement that respect for a State’s territorial
sovereignty is a fundamental obligation under both general international law and
treaties applicable as between the Parties, and that breach of that obligation gives
rise to a distinct and separately actionable claim. The Chapter shows that
Colombia has violated Ecuador’s territorial sovereignty by causing toxic amounts

of herbicide to be deposited in Ecuador in a manner that fails to respect Ecuador’s

30 See infira Chap. 6, paras. 6.9-6.28.
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sovereignty under international law, including by imposing Colombia’s standards

on that territory.

1.18 Chapter 6 refutes Colombia’s arguments on international environmental
law. Applying the facts to the law, the Chapter establishes that Colombia has
failed to meet its minimum obligations with respect to the obligation to prevent
transboundary risks and harm; has failed to carry out any transboundary
environmental impact assessment prior to spraying near Ecuador; has failed to
cooperate with Ecuador; and has not applied a precautionary approach. In
particular, Ecuador shows that the existence of a real and demonstrable risk that
the herbicidal mixtures would drift into Ecuador and cause harm was known to
Colombia, and that international law required Colombia to carry out a
transboundary EIA prior to engaging in that risky and hazardous activity.
However, none was done, either before or after the commencement of spraying,
as Colombia recognizes®'; it may have required an Environmental Management
Plan, but that plan did not amount to an environmental assessment, and was in
any event applied in a manifestly inadequate manner. Moreover, Colombia has
breached its duty of exercising due diligence in authorizing and conducting the
spraying programme by, among other things, allowing the use of inappropriate
chemicals; failing to ensure that its aircraft carry out spraying operations in ways

that minimize drift, including at appropriate height, speed, application rate and

31 CCM, Chap. 6, paras. 6.23-6.24, 6.26.
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time of day; by failing to give warning before spraying; and by spraying within
10 kilometres of the border with Ecuador. Further, Colombia has breached its
duty to cooperate with Ecuador in good faith, as required by general international
law, by the 1988 Narcotics Convention, by ILO Convention No. 169 and by the
1992 UN Convention on Biological Diversity. Colombia has manifestly failed to
consult with Ecuador before spraying near the border, failed to notify Ecuador of
the chemical compositions of the various spray mixtures, and failed to undertake

joint monitoring of the impact of the spraying programme.

1.19 In Chapter 7, Ecuador responds to the arguments Colombia has made in
relation to its breaches of human rights law and the particular obligations that
international law imposed upon it to take specified measures to protect
indigenous peoples. In so doing, it refutes Colombia’s contention that its actions
have not affected the human rights of those living in Ecuador’®; that Colombia’s
human rights obligations are geographically restricted to the territory of
Colombia, notwithstanding the Parties’ shared legal space®; and that the
indigenous people of Ecuador have not suffered special, separately cognizable

. . 4
harm under international law>*,

* CCM, Chap. 9, paras. 9.75-9.79, 9.93-9.94, 9.101-9.109, 9.118, 9.123-9.125, 9.130-9.132,
9.140-9.143, 9.152.

33 Ibid., Chap. 9, paras. 9.10-9.50, 9.64, 9.72, 9.85, 9.114.
34 Ibid., Chap. 9, paras. 9.153-9.169.
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1.20 In Chapter 8, Ecuador refutes Colombia’s arguments regarding the
remedies to which Ecuador is entitled for the breaches of international law
described in the preceding Chapters. Ecuador shows that its approach to
remedies is based upon and fully consistent with the practise previously adopted
by the Court, by which the quantification of monetary damages is deferred to a
subsequent phase of proceedings. In regard to the cessation of Colombia’s
unlawful acts, Ecuador seeks, inter alia, an order from the Court that Colombia
permanently cease and desist from carrying out aerial spraying operations within
10 kilometres of the Ecuador/Colombia border — a spray-free buffer zone that
Colombia itself claims to have implemented since 2007 (on a voluntary and non-

permanent basis) to prevent harms to Ecuador.

1.21  The Reply concludes with Ecuador’s Submissions. The Submissions set
forth in the Memorial are maintained in full, subject to only one difference: in the
Reply Ecuador has clarified its request by seeking a specific order from the Court
that Colombia shall refrain from aerial spraying within 10 kilometres of the
border between the two countries. Ecuador considers that this is the minimum
spray-free buffer zone necessary to protect Ecuador from further harms, and notes
that Colombia itself has accepted, albeit on a temporary and non-binding basis, a
buffer zone extending 10 kilometres from the border with Ecuador in which it
says it has not conducted aerial spraying operations since 2007. Ecuador notes

that Colombia’s declaration of a 10 kilometre spray-free zone was reconfirmed in
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a public statement by the Ministry of Foreign Relations on 11 November 2010,
Ecuador considers this, and previous Colombian declarations of a similar nature,
to constitute a recognition of the reasonableness of a 10 kilometre buffer zone
required for prevention of damage to Ecuador. What it seeks from the Court is an
order making permanent and binding what Colombia regards as merely temporary

and voluntary.

1.22  Ecuador’s Reply consists of 5 volumes. Volume I is the main text.
Volumes II-V contain supporting Annexes. In particular, Volume II contains

expert reports, which are presented in the following order:

— Annex 1 is a report by R. John Hansman, Ph.D. (Professor of
Aeronautics and Astronautics at the Massachusetts Institute of
Technology and an expert in aviation) and Dr. Carlos F. Mena, Ph.D.
(Professor of Geography and Ecology in the School of Life and
Environmental Sciences at the Universidad San Francisco de Quito
and an expert in geographical information systems). The Hansman &
Mena Report evaluates the flight data that were recorded by the spray
planes’ on-board instruments and obtained by Ecuador from the U.S.
Department of State. It shows that, on tens of thousands of occasions,
the spray programme violated the operational requirements most

relevant to the prevention of spray drift, including, inter alia, aircraft

3% Republic of Colombia, Ministry of Foreign Affairs, Press Release (11 Nov. 2010). ER, Vol. V,
Annex 156.
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speed, altitude of herbicide dispersion, application rate, and time of

day of spraying.

Annex 2 is a report by Dr. Durham K. Giles, Ph.D. (Professor of
Biological and Agricultural Engineering at the University of
California, Davis and an expert in pesticide drift modeling). The Giles
Report applies the internationally accepted model for predicting drift
of aerially applied pesticides (predicting grams of herbicide deposited
per hectare downwind), using data that reflect actual flight conditions
as recorded in the Colombian flight data obtained from the U.S.
Department of State. Dr. Giles shows that significantly more
herbicide is deposited at distances as far as 10 kilometres from the site
of application than was appreciated by the modeling commissioned by
Colombia, which relied upon inaccurate assumptions regarding

compliance with the spray programme’s operational parameters.

Annex 3 is a report by Dr. Stephen C. Weller, Ph.D. (Professor of
Weed Science at Purdue University in West Lafayette, Indiana and an
expert in the dose-response of plants to glyphosate). The Weller
Report compares the downwind deposition predictions generated by
Dr. Giles’s drift modeling with known toxicity thresholds for plants.
Dr. Weller shows that the amount of herbicide deposited at distances
at least 10 kilometres from the site of application is enough to cause

significant harm to plants, including food crops.

Annex 4 is a report by Dr. Henrik Balslev, Ph.D. (Professor of
Biological Sciences at Aarhus University in Denmark and an expert in
the ecology of Ecuador). Dr. Balslev’s report describes the
extraordinary biodiversity of the area around Ecuador’s border with

Colombia and explains the vulnerability of its multiple ecosystems to
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perturbations, including those caused by exposure to chemical

herbicides.

Annex 5 is a report co-authored by Dr. Norman E. Whitten, Ph.D.
(Professor Emeritus of Anthropology and Latin American Studies at
the University of Illinois at Urbana-Champaign); Dr. William T.
Vickers, Ph.D. (Professor Emeritus of Anthropology at Florida
International University); and Dr. Michael Cepek (Assistant Professor
of Anthropology at the University of Texas at San Antonio). The
three co-authors are experts in the anthropology of northern Ecuador,
including the indigenous peoples, Afro-Ecuadorians and non-
indigenous farmers that inhabit the region. The Whitten et al. Report
explains that these people, many of whom live on the margin of
subsistence, are acutely vulnerable to damage to their health and to the

plant and animal life upon which they depend.

Annex 6 is a report by Charles A. Menzie, Ph.D. and Pieter N. Booth,
M.S. The co-authors previously submitted a report that was annexed
to the Memorial. The present report responds to criticisms made in
the report of Stuart Dobson, Ph.D., which was appended to the
Counter-Memorial. The Menzie & Booth Report shows that the
conclusions in their original report have been validated by the
subsequent flight data evaluation, drift modeling and dose-response
analysis that is presented in Annexes 1-3. They further show that the
appropriate risk management strategy is to implement a buffer zone of
sufficient breadth to protect the vulnerable ecologies and human
communities in Ecuador from harm caused by spray drift, and that the
10-kilometre buffer zone sought by Ecuador is consistent with

international standards.
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— Annex 7 is a report by Reinhard Joas, Ph.D, who is an expert on
chemicals regulation and served as the technical advisor to the
European Commission in developing the Directive that prohibits in the
European Union aerial spraying as a means for dispersing pesticides.
The Joas Report describes the reasoning behind the EU’s decision to
ban aerial spraying, and shows that Colombia’s programme would not

be permitted in the EU.

— Annex 8 is a report by Ms. Claudia Rojas Quifionez, Esq., a
Colombian lawyer and Lecturer at the Universidad Externado de
Colombia, where she specializes in Colombian environmental law.
The Rojas Report shows that Colombia, in carrying out its aerial
spraying programme, has breached its municipal law by, among other
things, failing to carry out an environmental impact assessment,
failing to comply with the terms of its Environmental Management
Plan, and failing to comply with applicable laws regulating the use of

pesticides.

Volumes III-V contain the remaining Annexes, which are presented in the
following order: (i) Regulations and Technical Reports; (ii) Verification and
Observation Reports; (iii)) United States Government Documents; (iv) News
Articles; (v) Multilateral Organisation Documents; (vi) Other Documents; (vii)

Colombian Government Documents.
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CHAPTER 2.

COLOMBIA’S MISREPRESENTATIONS REGARDING THE SPRAY
PROGRAMME






2.1 In this Chapter, Ecuador shows that the Counter-Memorial’s portrayal of
the spray programme is a complete misrepresentation of the actual facts.
Colombia entirely distorts reality in order to hide the true danger the spray

programme poses to the people, plants, animals and ecology of Ecuador.

2.2 According to the Counter-Memorial, the spray programme consists of
spraying limited quantities of an essentially non-toxic mixture of chemicals in
strict conformance with a world-class environmental management plan in a
manner that assures no drift across the border into Ecuador. Nothing could be

further from the truth.

2.3 The grand deception begins with false assertions that the chemical
composition of the various spray mixtures that Colombia has used are both
publicly known and non-toxic. Contrary to the statements in the Counter-
Memorial, Colombia has consistently refused to disclose the formula of the
mixtures, identify all of their contents, or specify the proportions of each element;
it has repeatedly denied Ecuador’s explicit requests for this information; and,
quite remarkably, Colombia has even withheld it from the Court, which can put a
magnifying lens to the entire 513-page Counter-Memorial, and the 1,117 pages of
annexes, without finding the complete formula for the spray mixtures that are at

the centre of this dispute.
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2.4 Even without knowledge of the precise formula of the mixture, or the
identification of all of its elements, the toxicity of the secret brew is well
established. It is, indeed, designed and intended to kill every plant that it touches;
and its toxicity to humans and animals is undeniable. True, its effects on people
might not necessarily be fatal, but the evidence that it harms the skin, the eyes,
the respiratory system and the digestive system is not only overwhelming, but
also admitted, expressly, by the manufacturers of the mixture’s main components,

by objective scientists, and by governments of third States.

2.5 Colombia’s pantomime continues with what turns out to be the biggest
falsehood of all: that Colombia’s aerial spraying programme is carried out in a
manner that fully complies with all of the operational parameters touted in the
Counter-Memorial, and in Colombia’s so-called “Environmental Management
Plan”, including supposedly stringent restrictions on aircraft speed, height of
spray release, droplet size, application rate and time of day spraying is done — all
of which, the Counter-Memorial boasts, is to ensure that the spray mixture falls
only on legitimate targets (i.e., coca plants) and has minimal, if any, off-target
effects, let alone impacts in Ecuador. Tellingly, although Colombia emphasizes
that it closely monitors the spray flights and records all of this information about
them, and that it has quarterly and semi-annual reports affirming that all of these

operational parameters were consistently complied with over the seven-year
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period when flights were conducted along or close to the border with Ecuador, it

has supplied none of these actual reports to the Court.

2.6 Now we know why.

2.7 Subsequent to the filing of its Memorial, Ecuador was able to obtain all of
these data from a different source: the government of the United States of
America, which finances the aerial spraying programme and receives all of the
operational data about the flights — speed, altitude, application rate, time of day,
etc. — directly from the U.S. contractor that furnishes the pilots and conducts the
spraying on behalf of the government of Colombia. The data show conclusively
that the parameters Colombia itself asserts are essential to maintain the safety of
the programme, and avoid off-target spray drift, were systematically ignored on a
vast scale involving literally tens of thousands of noncompliant flights along or
near the border with Ecuador, virtually guaranteeing that the toxic spray mixture
would drift into Ecuadorian territory and impact humans, animals, crops, forests,
rivers and streams in Ecuador. The data show that the spray planes regularly —
tens of thousands of times — flew too fast and too high, dropped too much spray
in dangerously small droplets (which are more prone to drift) and at prohibited
times of day, violating every safeguard Colombia allegedly required to assure the
accuracy of the spraying and prevent the mixture from drifting off target or into

Ecuador. Coupled with the testimonies of victims of the spraying inside Ecuador,
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medical inquest reports, findings by UN Special Rapporteurs, and studies by
experienced non-governmental organizations, the evidence is irrefutable that
Colombia systematically violated its own regulations and repeatedly sprayed
toxic chemicals that drifted into Ecuador between 2000 and 2007, causing
substantial harm to humans, crops, flora and fauna, and to vulnerable ecosystems
and the indigenous peoples and local residents who depend on them for their

daily existence.

2.8 When Colombia’s misrepresentations are revealed and set aside, what
remains is overwhelming and incontestable proof that in carrying out its aerial
spraying programme along and close to the border with Ecuador, Colombia
violated Ecuador’s sovereignty, and caused grievous harm and risk of harm to
Ecuadorian nationals, including indigenous peoples, and their livelihoods, as well

as the environment.

2.9  Section I of Chapter 2 addresses the contents of the spray mixture itself.
It begins by demonstrating that, contrary to the claims in the Counter-Memorial,
Colombia has never disclosed the full contents of the herbicide spray. The
Counter-Memorial’s claim that only two glyphosate-based products have been
used (Roundup SL and GLY-41) as the principal components of the spray is
proven false. In fact, Colombia used a different, more dangerous product,

Roundup Export, and discontinued its use only after the United States
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Environmental Protection Agency (“U.S. EPA”) gave it the highest possible
toxicity rating and determined, among other things, that it causes permanent eye
damage to humans. Moreover, the Counter-Memorial identifies only one of the
multiple additional surfactants used in these products — POEA — but even there
provides only the most general description of a class of toxic chemicals.
Colombia’s admission that POEA is used says nothing about the toxicity of the
specific form of POEA included in the herbicide. Nor does the Counter-
Memorial acknowledge the scientific consensus that all forms of POEA are
highly toxic. The evidence shows that even the two herbicides that Colombia
admits in the Counter-Memorial to using as the main ingredients in its spray are

harmful, including to human health and the environment.

2.10  The same is true with respect to Colombia’s addition of Cosmo-Flux 411F
to the spray — a chemical that is produced and used only in Colombia. Although
Colombia has identified the name of the product, that entitles it to no award for
transparency. The composition of Cosmo-Flux 411F, itself a mixture, is kept
confidential. Further, the Counter-Memorial does not inform Ecuador or the
Court about the identity or toxicity of any of the other chemicals that Colombian
and U.S. government agencies have admitted are or may be present in the
mixture. These include, at the very least, formaldehyde, one or more anti-
foaming agents, dioxin, 1, 4 dioxane and COSMO IN D. All of these chemicals

pose significant danger to human health and the environment.

33



2.11 In Section II, Ecuador shows that the Counter-Memorial misrepresents
Colombia’s compliance with its self-imposed operational parameters, which are
intended (the Court is told) to avoid spray drift and the resulting danger to non-
target humans, animals and plants. These parameters include restrictions on
aircraft speed, height of spray application, droplet size, application rate and time
of day when spraying in permitted. Colombia’s demonstrably false
representations about its “strict compliance” with these parameters — its main
defense to Ecuador’s charge that it deposited harmful sprays over Ecuador —
permeate the Counter-Memorial, which invokes the parameters as a shield against
Ecuador’s claims no fewer than 30 times. They also pervade Colombia’s
diplomatic communications to Ecuador and international organizations, including
the Inter-American Commission on Human Rights, which Colombia falsely

assured of its faithful compliance with its operational requirements.

2.12  Colombia’s own flight data reveal all of these statements to be manifestly
untrue. Between November 2009 and March 2010, Ecuador obtained electronic
flight databases from the U.S. Department of State, which provides operational
support and financing for Colombia’s spray programme. The flight information,
recorded by the spray planes’ on-board data systems, and obtained by Ecuador
pursuant to the U.S. Freedom of Information Act36, includes the airspeed, altitude,

application rate, time of day, type of aircraft, and precise geographic location

3¢ United States, Freedom of Information Act, 55 U.S.C. § 552.
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(longitude and latitude coordinates) at the time of spraying, among other data.
The records, which include 114,525 spray lines within 10 kilometres of Ecuador’s
border, reveal Colombia’s pervasive disregard for all of its own operational
parameters. The records prove that on tens of thousands of occasions Colombia
violated its self-imposed operational restrictions on, among other things, aircraft
speed, and height of spray release, application rate, and time of day. Colombia’s
wholesale failure to abide by its own standards for preventing spray drift not only
eviscerates Colombia’s effort to prove that the toxic spray mixture did not fall on

Ecuador, but assures that it did.

2.13  Section III of Chapter 2 shows that the Counter-Memorial also
misrepresents Colombia’s alleged respect for buffer zones and other areas it
promised would be off-limits to spraying. To the contrary, Colombia has
routinely sprayed in close proximity to sensitive areas that have been set aside for
use by indigenous peoples. Colombia has also sprayed over or near human
settlements. This is demonstrated by the flight data obtained from the U.S.

Department of State.

2.14  Finally, in Section IV, Ecuador proves that when the flight data is used in
the internationally accepted drift model that Colombia itself relies upon in the
Counter-Memorial, the results demonstrate that the amount of spray deposited in

Ecuador far exceeds what is needed to kill or significantly injure non-target
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plants, including the crops that sustain the livelihood of the local population, and

is capable of inflicting significant harm on humans and animals, as well.

Section I. Colombia’s Misrepresentations Regarding the Spray Mixture

2.15 In the Counter-Memorial, Colombia claims that it has disclosed the
complete chemical composition of the spray mixture. It asserts, for example, that
the formula has been “a matter of public knowledge” since 2001°’, and states at
paragraph 6.3 that it has never “sought to conceal or keep secret the formula of
the sprayed mix”. Neither of these assertions is true. Although Colombia
identifies the main chemical components of some (but not all) of the mixtures it
has sprayed, it has never revealed their precise formulations or the identities of all
of the additives. This information is conspicuously absent from the Counter-

Memoriall.

2.16 The Counter-Memorial states that, in addition to water, the herbicide
spray has three main components: (1) a glyphosate-based product (Roundup SL
until it was replaced by GLY-41, both of which contain glyphosate as the “active

ingredient”); (2) a surfactant called POEA; and (3) an adjuvant called Cosmo-

37 Counter-Memorial of Colombia, Vol. I, Chaps. 4, 5, 6 and 7, paras. 4.42, 5.96, 5.109, 6.2-6.3,
6.5-6.6, 6.10-6.11, 7.99 (29 Mar. 2010) (hereinafter “CCM”).
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Flux 411F*®, With respect to the risk posed to human health and the environment,
the Counter-Memorial claims that none of these chemicals is harmful. It asserts
at paragraph 7.187, for example, that “[t]here is no scientific evidence of serious
threats to human and animal health” posed by the spray mixture®”. In this section,
Ecuador demonstrates that these are blatant misrepresentations, which drastically

understate the spray’s ability to harm Ecuador’s people and natural environment.

A. THE GLYPHOSATE-BASED PRODUCT

2.17 In asserting that Colombia has never “conceal[ed] or ke[pt] secret the

formula of the sprayed mix”*

