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Havana, Cuha, 
Febmq- 13. 1951. 

Xr, Çecretq,  
1 have the honour to acknowledge the receipt of Tour Eswl- 

lencyJs note So. 12668, dated the 26th of last Januan~. with 
refertnce to the cbim submitted to the Court, under date of 
December rgth, xg 50, by the Gorernment of Colombia against the 
Goremment of Peru, concerning the Haya de la Torre mse. 

Your Excelhcy reports that, as Colombia's claim is predicated 
on the Asylum Convention, signed in Hal-ana the 20th of Febniaq, 
1928, and since the Cuban Government iras a Party to said Cunvm- 
tion, Article 63 of the Court's Stature, which grants the right of 
the States, parties to a convention, to intewene in the litigations 
by reason of the same, is applicable, \\-ith the understanding that 
if said right is exerc id ,  the construction giren by the judgemmt 
1141 be equally binding for the State intervening in the procedure. 
As a re ly. 1 am sendin Tour ExceHlencv, as an annex to this 

note, a 8 emorandum l a d dressed to the international Court of 
Justice, which contains the vie\jms of the Government of Cuba 
conceming the construction of the 1928 Convention of Havana, 
as wtll as this Govemment's genml  crittrion in regard to the 
right of asylum. 
My Government h o p  tbat the principles set forth in said 

3Iemorandum may help the International Cwrr of Justice to form 
a definite criterion in regard to the righ t of asylum in America and 
the importance that its tnie interpretation and efficient mainte- 
nance has in the Inter-American regional system. 

1 avail myself of this opportunity, etc. 

(Si@) ERNESTO Drurca, 
Minister of Stats of Cuba. 



STATEMEST SUBIIITTED BY THE CUBAN GOVERKNENT 
TQ THE IXTERSATIOXAL C O L ' T  OF'JL~STICE 

Sus J ECT : Claim sirb~rri/izd by tb Goventme& of Colornu cottcun- 
Zng ékc Haya da Aa Torre CM a d  eomt~srdion a/ tlir rga8 
Comtitiori OH -4qhrnc O/ Havatu 
* . .  . . . .  . . . . . . .  * 

(1) G c w r d  firijici les. The right of asy1um in -4merica crinstitutes 
a rocedurr, inspir by a h i  humanitarian sentiment, tending to P e t  
so ve dilii~ulties in the plitical life of the mies and to diminate 
harshness and passions \\*hich, otherwlise, wwld lead to violence 
and &der. 

This humanitarian tradition, Uïs ued b broad liberal rinciple, 
wu inc~porated in the juridical Efe of .LeriCa througi racticc 
and custom, being rrcognhd init ially by m m  law an$, latcr. 
submittd to American international organizatiom, who deter- 
mined its jurîdicai structure. 

uently, a humanitarian and juridicd tradition in the 
matter O aqlum has existed for many years in America, pfedicilted 
on certain principles tvhich h l d  be considered fundamentai and 
immuvablt . Those principles, ~ h k h  have been prac t ked and uphdd 
by Cuba and the majority of the m t r i e s  of America at all times. 
are the following : 

(a) The judgement of the polit ka1 delinquency m m ,  in al I 
c m ,  the State granting the asyhim ; 

(b)  the deiivery of the propw safeconducts, by the tefritaria1 
State, is the ineritable conwuence and natuml solution of 
the asylum granted, 

(2) Crrbw's ditnide ifi casf i  of myEtcm. The Cuban Government, 
for the pwpost that its position in the cases of asyium 
withui its territory be known to the Intemetionai Oort of 
sets farth b k w  a brief account of said cases d the rocedure 
foiimed to t enninate t hem in accordancc with the princip es nphdd 
by Cuba. 

P 
Fimi : Whenever a Cubn citizen has received asyhim in any 

dipbmatic mision accrdted in Cuba, the Cuban Governmtnt has 
honord the asytw since, in all cases, the condition of persecuted 
politickn has been int-oked in favor of the refugee and at the t h e  
of p t i n g  the asylum no mrt pmcdmgs for a common crime 
existed @nst the refuge. The main cases in which the asyîum 
of Cuban dtizens in cmbassies or legations accruiited in Havana 



have oc&, have been in the diplornatic mbions of Panama, 
Brazil and iIexico. 

S& : As to the fom of temiinating the asyIum, Cuba has 
dewied that, in aroPrdance with Merian international la\\ 
no Amerkm Stara has the t to dtri-iand the sumender of a 
political refugae who hm foun T -If in the judicial conditions 
s t  forth in the foregoing para- h, eren in c m s  in \\-hich the P urgency af asylum bas not k n  dc\- demonstmtd and, CO- 
quently, it is of the o inion that the manner ol teminaring the 
asylum-shouid t here & no vduntarj. act of desist h g  on ~ h e  part 

issuance of the proper saieconduct for said 
r e m  Of to cave the the tdtory.  

T ~ r d :  IP has so ha pened in Cuba in the foliorvhg cases: (a) 
orge A h d o  Belt y irez; (bJ Pedro Cue A b m  and Carlw i L 
muel de la C m :  (c) Domingo Ramos and Gustavo Cuen-O 

Rubio; (d )  Martin M e n c d  and Pdro Jlartinez Fraga; and (4 
Fausto Menocal, Filido ArgüeUes and Ricardo Dolz. f n the cases 
enumerated, th Cuban govwnmen t at the timc in power. alt hough 
considering that the refugees ran nu ri& of bcing the object of 
unjwt or arbitmry - t h ,  honord.  for the r e a m s  set fort h 
in the foregohg pamgmphs, esch and al1 c w  of asj.lum. 

(3) Imkpuidwn a/ th C o w n t w w  O/ Hmwa, 1 iii lit4 ligltd tr": O/ d h w  ptrmcipks : (a) The 1928 Conwntion of at ana dearly 
cstablishes the lcgithaq of the a s ~ l u m  granted to politid ddin- 
quents, and does not contain in any of its d e s  or provisions any 
referma that may impair the fundamental argument that the 
judgement of the political delin wncy should b made by the 

8 l  courrtrygrantingtheasyhrm.On econtrary, thisdwwra#rbi 
is unavoidabl in order t b t  the asylum mag proceed normally, 
since it is not logid to entrust to the territonal; $tate, at times 
intmstea in circumstm~ of pditicd excitement, the right to 
d e d e  as to the judgement of the @itM dehquency. 

This was the inteqmtation which the American jnrists, who were 
charged with the pmparatory work for the Convention on Poiitid 
AsyIum, giFZned in Montevideo in 1933, bore in mind tri determine 
exprdy in said Convention thit "the judgemen t af political delin- 
qiaency c o m m  the Staw which off ws 
In the SubXommkion nppoht c%lumJ' to cokider the right of 

asylum and &ah the Montevideo Conventioa deemad that the 
s irit of the Havana Convention might be m k e p m t e d  as said k mention did mt contain wplicitly the provision fidi was 

in it CO& the right to judge the ch- of the 
uency. b q u w t l y ,  the tetritariai Stite in many mr& &- 

ing to  frustrate the purpose of the asylum, might charge Che refugee 
with preexisting cornmm aimes, knowing, as asserteù by the Sub 
Cownisgion iW, that the wfugee then wwId have to m i n  



indeânitely in the legation that delterad him, ttansforming it th- 
by into a r d  prhn, 

On the d e r  hand, u eflecthg the mendmerits to the Con- 
vention of Havana, in $" ontevideo. in 1933, the minent P m v b  
intwnationdbt, Victor M. Ma-, at the time Secretary of the 
Inter-Amwican Tnstitnte of International Law, prepareù a report, 
which Iras forwarded by îhe Pan-Arnerican Union to the Monte- 
video Con ference, and which served as an inspiration and lm& for 
fie said amendmats t o  the x@ Canvenfim. Tbis report, in its 
p e r t k t  part, expresses that the Int tr -Amdan Intititute of Inter- 
national h w  kitives that said 7P"f mightservetoclarii ina  
healrhy m n e r  the Convention o H a m a ,  and that tbc Ldgt; 
ment of the titical delinquemy comqmnds to the State wvhrcb P" ders  the asy um. 

It mal be infemed from the above statcment that the principie 
that the judgment c o r q m ù s  to the countv that uffem the =y- 
lwn was incorpomted in the nature of the right of asylum itself 
before it was exprdy  takm to the 1333 Montevideo Convention, 
and that it was so adno\r.ieaged by the jurists of America nvho 

tcd in the clrafting of the new convention. Conwqucntiy, 
the Cu n Go\-ernment deems that the judgment of the character part 
of the delin uency by the State granting the asylum is a incipie a f of 511th fun amenta1 nature that its non-obmancc WOU d make 
the juridical institution of easg-lum, vhich enjoys the highest moral 
and human idtam, inoperatit-e and nseless. and that the 1928 Con- 
vention d Havana should be construed in the sense that it h li- 
ciily b & a ~ s  on the Çtste offerhg the DIylum the right to ju$ 
the nature of the delinguency. 

(b) In conmction \rith the ddivery d the safe<on&cts, which 
the Cubaii Go~emment deems an unavoidable comucnce  and 
naturalsolutionofttieasyliim nted, i t i s intefest i~ta inri te  
tbeCm'sattention to  Swtion F htrd af tlrtidez of the ~ g z S  Con- 
reneion of Hat-ana, which reads as follows : 

Thiid: The gwerament of the State may rqiiirc that the 
refiqgee hé sent out of the national t b t w y  within the shortest 
t k  ~ O B S ~ ~ I Q  ; m d  the diplmatic agent of the country u;ho 
hi- p t e d  the asylum may in turn q u i r e  the guaranties 
n e c m  for the departure of the refuge, wit h due regard ta 
i hc inviohbility OJ his p e m ,  from the cwntq. 

Thesepttratimd b e t i v e e n t h e t w o ~ p b s d t h e a f o r e -  
a id  a t ion ,  by virtne ?! o the sembbn, r e p m t s  the existence of 
two Merent rights which the writtrs of said juridical document 
bore in mind, and whicb are the foliowing : 
(1) The rigtt t of the territorial Stats to require that the refuge 

be sent out of the national territory within the shortest time 
ps ib l e .  



(2) The right of the diplomntic agent ot the m n t ~ g r a n t i n g  the 
uire the gnaranties necmary  in order that t hi: 

re "Y'" ugu '"7 may ewe the terrÏtorial State &th due regard to 
his inviolability, or in other d, the d~tty rjf the temtorial 
State ta issue the p"pr safwonducts. 

Aside l m  the forepoing legd technid reasons, the Cuban 
Governmeat muiders rbat to admit the o p e t e  thesis, namelp, 
that the territorial State is not bound, as a oonquence of the 
asylurn, to issue the saf-nduct in hror of the refuge,  muid 

reictkdy carry ~4th it the annulment of said institution of asy- 
km, i n m u c h  as, in thst case, a p d u r e  of an mceptional 
W c t e r  would be started, the temrnation of which would be at 
the dl1 of oniy one of the partie3 thereto and pmisely the one 
probably 1- interest4 in terniinrithg it. 
On the other hand, the indehite nnanerace of the refugee in 

a diplomtic mission, rvhkh mvht g: c h w - n  h m  the cerntwial 
Sta te's non-recognition of its ob tion to h u e  the afe-conàucts, 
migh t cause the transformation c Y the lqation's or embasy's stat 
into a real prison, with al1 the serious implications which mch fxt 
means in the international relations. Furthemore, inter-.Smerican 
predce has confimeil that the deiivery of the safeanduct, in 
cases of wyiurn granted in amrdance \\?th the Con\-entim, 
is in order. 

These argumenb show, in the opinion of the Cuban Governmen t, 
that the territorial State has the jur idid obligation to isw the 
safe-condncts applicd for by the State mthg the asylum, u-ithin 
a dlscréet t m ,  hamuch as this is the only legal, IogTcal and mord 
solution of the asyiw gran ted. 


