c 3 E S

Embassy of

the Arab Republic of Egypt
The Hague

o/ 1

The Hague, April 16™ 2009

The Embassy of the Arab Republic of Egypt in The Hague presents its
compliments to the International Court of Justice and with reference to the Court’s
note no. 1333310, dated October 20“’, 2008, concerning the request for “the advisory
opinion made by the General Assembly of the United Nations on the question of the
Accordance with International law of the Unilateral Declaration of Independence by
the Provisional Institutions of self-Government of Kosovo,” and in accordance with
Article 66, paragraph 2, of the Court Statute, that the United Nations and its Member
States are likely to be able to furnish information on the question and with reference
to the Court fixed date of 17 April , 2009 as the time limit for submission of written
statements, has the honour to enclose herewith the written statement of the
Government of the Arabic Republic of Egypt in this regard.

The Embassy of the Arab Republic of Egypt avails itself of this opportunity to renew
to the International Court of Justice in the Kingdom of the Netherlands the assurances
of its consideration.

International Court of Justice
Peace palace

2517 KJ

The Netherlands




INTERNATIONAL COURT OF JUSTICE

ACCORDANCE WITH INTERNATIONAL LAW OF
THE UNEATERAL DECLARATION OF INDEFENDENCE BY THE PROVISIONAL
INSTITUTIONS OF SELF-GOVERNMENT OF KOS0V0

(REQUEST FOR AN ADVISORY OPINION)

(ORDER OF 17 OCTORER 2008)

WRITTEN STATEMENT
OF THE GOVERNMENT OF THE ARAB REPUBLIC OF EGYPT

APMIL 2009



Lt - e

TABLE OF CONTENTS

ParTl: IxTRODUCTION
A. Overview
B. Scope of the request
€. Interests of the Arab Republic of Egypt in the present request
D. Structure, organization and basis of this Written Statement

ParTIl: COMFPETENCE AND ADMISSIBILITY

A. The General Assembly of the United Nations {s Competent to request an
Advisory Opfnion ox the Present Question

E. The Court iz Competant to rendsr lts Advisory Opinion on the Present
Cuegtion

C, Conclusion

ParTI: THRE PRINCIPLE O RESPECT FOR THE TERRITORIAL INTEGRITY OF STATES
A. Overview '

B. Charters of Internationsl Organizations
€. Relevant Resolutions and Documents of the General Assembly
B, Conclusion

Part IV: THE RIGHY TO SELE DETERMINATION
A. Overview
B. Relevant Resolutions and Documents within the United Nations System
C. Judtcial trestment of the right to self-determination
D. Conclusion

Part V: SUMMARY AND SUBMISSION
A Summary
B. Submnisslon



Part}
INTRODUCTION

A. Overview

1.

3.

In wesclution 63/3 of § October 2008, the Genetal Assembly of the United Nations
reguested the advisory opinion of the Internationat Court of Justice on the legality of
the unilateral declaration of independence by the Provisional Instwtlons of Self-
Goverroment of Kosovo under internaconzl law.

The Registrar of the International Cowst of Justice potified the Arab Republic of
Epypt (hereinafter ‘Egypt’) of the Court’s Order of 17 October 2008 conceming the
request for an advisory opinion made by the General Assembly, and that the Court
decided that the United Nations and its Member Sutes are considered likely to be
able to furnish information on the question submited to the Court. The Conrt fixed
17 April 2009 as the Gmo-Limat for the submission of written statements and 17 July
209 2 the dme-limit for the submission of writien comments on the Writen
Statemenis of other stames.

This Written Statement is filed in sccordance with the Court’s Order,

B. Scope of the request

4.

The purpost behind the Genera) Assembly's request is that the Court, through its
advisory opinion, determines the extent to which the unilateral declaration of
independence isin confarmity with international law,

In resolution 6373, the General Assembly decided, in sccordsnce with Article 96 of
the Charter of the United Nations (heseigafter 'the UN Charter”), to request the
Court, pursuant to Article 65 of the Statute of the International Court of Justice to
dsliver an advisory opinion on the following question:

Is the unilatacal declaraon of jodependence by the
Provigional Ingtirutions of Self-Govemment of Kosevo-in
accordance with internations] law?

The General Asscrobly was “[mjindful of the purposes and principles of the United
Nations™ and was also aware of the “varied reactions by the Members of the United
Nations [...]"> following such a declaration, ‘

Accordingly, this request for an advisory opinlon is limited to legal igsues relevent o
the lawfuiness of the unilateral declaration, uadsr the rules and principles applicable
pader interpational law. In this context, The Court formesdy indicated that it “[...]

! See UN Doc, A/RESIGHS.
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must identify the existing principles and rules. interpret them and apply them .. thus
offering & reply to the guestion posed besed on Iaw'™,

C. Interesis of the Arsb Republic of Egypt in the present veqizest

8.

Egypt is 2 founding member of the United Netions, The League of Areb States
(heveinafier “Arab League'), die Ovgenlzation of the African Unity (heremnafter
“0AU"), which was succeeded in 2000 by the A frican Union (hercinafter ‘AX), and
the Organization of Islamic Conference {horcinafter 'OIC"), and zctlvely takes pertin
pesce processes and political settiements at bath regional and international levels.
Duye to the perticvlar facts pertaining o the the subject matter of the present request,
and the application of the principle of wmitorial intogrity in light of the ﬁéhz to self-
deterrination, Egypt attaches the highest value 10 the Count’s determinatiom on the
scope and Yimit of applicetion of such principles on the issues relevant to the
particularities of the circtonstances surrounding the question on the Iaw{ulness of the
unilateral declaration of independence of Kosovo.

D. Structore, organization and basis of this Written Statement:

0.

1.

2.

This Writiey Staternept is made in response to communications received from be
Registrar of the Court pursusmt to Article 66 (1) of tha Staints of the Court.

Fer the puspost of preparing this statement, dye consideration was givean 10 the
provisions laid down it Article 38 (1) of the Statute of the Court.

In additicn to this introduction, the Statement is divided into four parts. Part I of the
Written Statement supports the corapetence of both the General Assembly and the
Court, and the adwmissibility of the present request. Past IIT expresses the respect far
tervitorial integrity 2s a norm of intemational law, affirmed in several international
treaties, including the UN Charter, in addifion to some basic standands relevant ©
¢his vorm in light of pracBces frequently emphasized by the intermetiotial community.
Part IV deals with the right to sel{-dsterminarion, and discdsses the various aspects
related to it Pat V summarizes and concludes.

41 cgelity of the Threar or Use of Nuclear Weapans, Advisary Opinion, 1996 ICT Rep. 234



13,

14,

5.

16.

17,

18.

FapT Il
COMPEIERCE ANG ADMISSISILITY

4. The General Assembly of the United Nationg is Competent to raquest zn
Advisory Opinton on the Present Queston.

Pursuant to paragraph 1 of Article 96 of the UN Charter “[tlhe Genetal Assembly or
the Security Council may request the Iotemadonal Court of Justice to give an
ativisory opinfon on any legal queston™. The Genesal Assembly, as per anticle 56,
requested an advisory opinien {rom the court on 2 legal question.

The advisory opinion, as requested, relstes to the comformity of the unilaterad
daclaration of independence with international law, which is, by defisition, 2 legal
question’.

The General Assembly's request, thercfore, satisfics both the conditions of ‘ratfone
personae” and ‘ratione materice’, as prasctibed by Anicle 96 {1) of the Charter of
the United Nations.

Consequently, the General Asscmbly is competent to request an advisory opivion on

the present question, and has thug acted intra vires.

B. The Court is Competent to render its Advisory Opinion on the Present Question.

Adticle 65(1) of the Swtute of the Court stipulates that:

The Count may give an sdvigery opinioh on any legal
question et the fequest of whatever body may be: authorized
by or it accordance with the Chamer of the United Nations
to ke such a request.
In this regard, the Court set forth criteria and repestedly indicated, co several

occasions, that:

T is (... a preconditon of the Cowrt's competence chat the
advisory opinion bt requestsd by an arpan duly asthorized
tes seek it under the Chartar, that it ba requested on & legat
question, and dhat, except in the case of the Geaeyal
Azsembly or the Security Covacil, that question should be
one arising w;ﬂun the scope of the activides of the
1EqUEStIng DI,

T The General &asmnhlyuandmmdm noake a request

h

% The request is an & legal ¢ '
Agplicaden fameﬁ“ Sufgment No.273 of the Unitas Narions Adwministrative Tribunel, Advigury

Cpaion, 1CJ. 1982 Rep. 333 ef =eq.



9.

21,

Even where 2 coniention ageinst the ¢clanity of the goestion put to it has beeo raised,
ithe Court declared that:

flack of clarity o the drafting of a queston does not
deprive the Court of jurisdiction. Rather, guch uncermingy
will tequite clerificetion in interpretation, and such
necesaery cClasifications of interpretation have Aequentiy
been given by the Court®

It is at the discretion of the Court 10 render advisory opinions on Jegal quéstions
forwarded 1o it by duly “authorized™ crgans of the Usitsd Nations or international

organizations. In the present question, the two conditions of ‘legal question’ 2nd an
‘apthorized body' are met.

However, the Court summarized its practice in greating advisory opiniots s
follows:

{i}he Coust hag rapeatedly stated thar a reply w0 2 reqoest for
an advisory opinion should nox, in principle, be refused and
that only compelling reasong would Justify such a refusal.?

The fact that the question may entail politicsl congiderations shall not prevent the
Coun from vendeting its advisory opimion. The Count affirmed that:

in irstitutions in whith political considerations are
prominent it may be particulwly uvecessary for an
intepostional organization fto obtiin an advigory opinion
from the Court 4z to the legal pﬁnciglw applicable with
respect (o the mattey ynder debbate .1

Furthermore, the Court statzed that:

[}t has becn argued that the question pat to the Courl is
intertwined with political questions, and that for this reason
the Court should refuse 1o give an opinion. It is true that
most interpratations of the Charter of the Unlted Nutons
wiil have polirical significence, grest or szsll, In the nature
of things it could not be othérwise. Yhe Coust, however,
cannot sttribote & politicel chasaeter 10 a request which
mwiles it 2o underizke an essencially judicial task [...J."

L'} nl Comtequencra of ihe Condiruction of & Wal 1 in the Occugied Pabestinisn Temitory, Advisory Cpioios,

2004 1C3 Rep. 153 et se4. o _

® mpplicasion for Review of Judgracnt No. 158 of the United Nuions Adminisgrative Tribimel, Advisory

Optrion, 19731CT 14, - »

nerpratation of Rﬂl?& grEement of 25 March 1951 between the WHO and Egypt, Advisery Cpiniam, 1580 4CH
BT o

ﬁzgnuin expenses of the United Natons (Article 17, parngraph 2, of the Charter), Advisery Opinion, 1962 1C3

Rep. 155,
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24,

25,

The advisory opimion of the Court will be of great value m furthering the
snderstanding of the principles of inemational law relaled W concepts that might
appear to conflict with them, particularly in Hght of the subject-mateer concarnad,
and would result in limiting controversy over issues relevaat 1o the present request.
The Court has declared that:

[ijre function of the Court js w glve an opinion based on law,
once: it has come  the concluslon that the guestions put 1o it
are relevent and have g practical and contemaporary sffect and,
consequenty, are not devold of object and purpose.

o light of i1g dictum, the Court should eatertain the request made by the General
Assembty for its sdvigory opinion, as the question puf to it in resolution 633 is
relevant end has practical and contemporary efinct.

C. Conctuslon

Ou the basis of the combined effzct of Articles 96(1) of the UN Charter and 65 of the
Statute of the Cowt, and for the reasons pointed out ie this part, it is submited that
the General Asserably of the United Nations 15 competent t request an advisery
opinion from the Court ot the subject-matiey of the requess, and that the Count i3
competent to give its advisery opmion on the question addresged to it

" Westcrn Sahara, Advigory Oginion, 1975 101 Rep. 37.



Pagy 111
THE FRINCEPLE OF THE TERRITORIAL INTEGRITY OF STATES

& Overview

26.

2.

29.

The fect that tamitory is oot of the critede of statehood bias been established,”
however, it i8 of & challenging nature © determine.’® Tn this regard, tersitory
constiutes, without prejudice to the other two clements of statghood, an integral
element that determines the sphers of influence wheee states exeecizo their exclusive.
jurisdiction.”
The Intruational Cowt of Justice hag addressed issues pertaining 10 wrritories, in
direct relevance o tepritorial integrity. It is noted thet territories, on which the Smte
exercises {18 c:&clusive juisdiction were the subject of 2 numbes of judg,ﬂmutﬁ of the
Court. The Coust stamd that “fibe fact thet & state caomot prove display of
savereignty as regards such a portion of temitory cannot forthwith he interproted as
showing that sovereignty i¢ inexistent.™'® Purthermore, there is no homogeneity in
cir¢nrastances, io all cases and simﬁous that may provide unified standatds to this
extent,’” and “international law is satisfied with vmring. dngrm in the display of
State authority, depending om the specific circumstances of each case™®, as
exptessed by the Court.
Following from this, the privciple of the terrtorial integrity of states has begn
established as a core principle of customary international law, and with the advent of
the UN Charter, al} member states of the UN became bound w respect it.'¥ It folows
therzfore that this principle is a comerstone of international relations.?
Consequentiy, the international community hes always affinned, through legsl
instroments, resolutions znd practices, its commitment b taintain and respect the
soversigaty, territorial ituegrity, national unity and independtnee of states.

® See Article 1 of Montevidee Couvention oo Rights and Dutdes of Statas, 26 Dectaiber 1933, availabie at

* See,
i5

' Case Concerning Soverignty over Pedrs Branca/Pulon Bat Pussh
. gngaporc}, “{not yer published)™, para, 67 at 24. availahle st hup:ff

‘.I&-

® S Aricle 53 of Vienna
 Sen 1. W. Bowerr, Scif-

genarally, I, Craveford, The Crention of States in Tntexnatiopal Law, 2™ ed, (2006),
% Soe.generally, R.Y-

Jennings and AT Wat (ods ), Oppeahein's Fotomazions] Law, 9%d. (1992)
, Middle Rocks and South Ledge (Malaysia
Sej-ciiargidocket/fletd

Cotvention on the Law of Treatdes, 1969,
Defence in Intanutional Law 29 ef 10g {1958).
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3.

Nonetheless, it shall also be noted that there axe exceptional circumSIANCEs, where
intervention by the intcrmational compmunity would be suthorized; vamely maticrs
that fall within the competence of the Security Council, which bat a primary
responsibility Towards maintsining and restoring international peace and security”
While sxercising its competence, whether under Chapiers Vi, VIT o VI of the UN
Chartes, the Security Council can not sssume its e dre vires in violation of
intrinsic principles lasd down in the Charter. Therefore, any measure can not ipse
jure result in conseguences ex post other then hoge, for which it was founded, ex
pnre. Iny ather worde, any mandate for operations shall remain, on the ground, within
irs scopt and Hmits,

B. Charters of International Orgzanizations

31

32.

33,

Since the era of the League of Nations, the principle bias found its place in treatics
cstablishing international organizations. Within the Covensat of the League of
Nations, the principles of territorisl integrity and independene principles received
due auention. Aricie 10 of the Covenant reads as foflows:

[t}he Members of the League undertzke to respect and
preserve 2s agalngt external aggression the lerritorial
integrity and exdsting politice] mdcpcnduzcc of ell Meinbers
of the League,

fr is pertinent to note that the Unitsd Nations Charter includes “the principle of the
sovereign equality of all its Members”, as well as an obligation that “{2]ll Members
shall refrain in their imernational relations fiom the thweat or use of force against the
emitorial inegrity or political independenca of any Ste (..J"%%, which is a key
principle of the ¢rganization. '

Even before the advent of the United Nations, Article V of the Pact of the Leagus of
Arab Siates | provides that?

(slmy resert ko forcs in order to resolve disputes between two
o1 more member-statey of the League is prohibited, (ilf there
should eriss gmeng thern a diffeeence which does oot
cancemn a smes independence, sovertignty, ov tarritorial
integrity [...] @

U See note 35 and the accompanying tex, i,
= Sre Agticle 3(4) of the UN Charter.

# Ses full 1ext availeble at wwar siofh gov o



41

4.

This clearly teflects that the membes stke committed themselves o fully respect
irdependence, sovereignty and territorial intcgrity; given the indisputability of such
principles.

Other regional organizations’ charers algo contain artcles that explicitly reflect the
respect for territorial inegrity: such a8, the OAU Charter,” which was succeeded by
tha AU i 2000 20d the QIC Charter.®

C. Relevant Resolutions and Documents of the General Assembly

3s,

36.

37.

In dealing with the process of decolonization, de {Inited Nations valucd the peed for
respect for the wmitorlel integrity of Stales”™ To this end, the Declaration on the
Granting of Independence to Colonial Countries and Peoples plainly stated that :

(2)ny zutempt aimed at the partial or toted disruption of the
nationtl unity and the tarritocul imtegrity of 2 country is
incompatible with the purpasce and principles of the Chaner
of the United Nations [...).%

[a its resolution 2625 (XXV). the Geoeral Assembly emphasized the respect for
termitorial integrity as follows:
[&]very State shafl refrain from any action aimed at the partial oc

tota) disruption of the nationa) unity and territarial integrity of any
other Stats or counlry.

Tn dealing with the Right to Development, the Gencral Assembly edoped 2
resolution to a sirnilar effect:
(s)tates shall take resolute teps to eliminate [...] theeats

againgt national goversignty, nationad unity and temitorial
integrity [...J"°

L

Asticie YT of the QAL Charter stipulated thar:

[t]he Member Staizs, o pursall of the purposes .. solemnly affirm
and datlare theie adherence to the followlag pringiples:
£..)

3. Reapect Tor the sovereignty and territmial integity of vech Swate
and for its inallenuble right 1o ndependont existence.

= See Acticler § and 2 of the Charter of the Organization

# Sep g ‘Declaration on the Geanting of Independence to Coloni=] Countries and Peoples, General Asscmbly
resolution 1514 {XV) (hercinafier Declarstion o decolmization); Declaration on Frinclples of Intemational
Law Cuncerning Friendly Relations snd Couprration sming States in ugeordance with the Charter of the United

Nations, General Asyembl
ol ‘ri .

¥ resotution 2625 (XXV) (hereinafler *Brclanation on Friendly Relgsions').

:: See Declaraden on Friendly Relutions.
See The Declaration on the Right to Development, General Asserebly resolution 417128, articls 3.

1o
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39.

41

While adopiing a resolution within the framawork of Action for the Intermational
Decade for Nawral Disaswer Reduction, the General Assembly, in the relevent
resolutjon. Clearly swated that:

[1he savercignty, territorial infegriy and natlonal unity of

States must be fully respected i accordamce with the
Charter of the United Nations [.. 1.7

The World Conference on Human Rights held in Viemna adoptsd 3 declaradon™
confaining fondamental principles of Internanonat law. Although, the &im was the
promotion of human rights; it was cleady provided that the process should be
“conducted in conformity with the purposes and principies of the Charrer of the
United Nations, and international law" 2

In the United Natons Millenniwm Decleration, Heads of States and Governments
rededicated themeetves o support “[a)l1 efforts o uphold the sovereign equality of
al) States, [and] respect for their territoria! intogrity and polifical independence™ ™
The 2005 World Summit followed the same lines in its outcome.™

It is therefore apparent that the General Assembly, in its documesnts and practices,
affirmse the respeet for the territorial integrity of States.

. Securlty Council’s adopted ensures:

42.

43,

The UN Charter explicitly declares that the Security Ceumeil has 4 major role in the
pursuit of maintaining peace and security, and it reads sz follows:

[iIn order to ensure prompt and cffective action by the
Unijted Watlons, its Members confer on the Security Council
primary regponsibitity for the maintenanes of intarmational
peace and security [...).¥

In fulfilling its responsibilities, the Council may deem it necessary to adopt
resqalutions that involve intervention in domestic jurisdictions of any &tate or region,
consistent with the principles enshrived ip asticle 2(7) of the Charer, which
stipulates that:

[njothing contained in the present Charter shall anthorize the
Urrited Nations to intervene in matters which ate essentinfly

¥ See Strangthening of the coordination of !nunmntman mugmcy eseistance of the United Nations, UN Das,
N'RESM@] 52, fetophasts added)

::enna Declavation snd Programume of Actien, UN Dec. NCONF 15‘1{23 (hereanafter “Vienna Declarition’ }
€ id, para 7

¥ See Uniteg Natioss Millenntum Dectaration, UN Dec. MRESES(Z. pira.4. (horoinafter “Millennivy
Dmimnon')

Sle 2005 World Suramit Quicome, TN Doc. ATRES/60(1, para. 3.
¥ Article 24 of the UN Charter.

11



45.

46,

47.

48.

within The domestie jurudiction of any Btats or ehall requins
the Members to aubmit such maners (O seitdement undsy the
present Chaster; byt this principle shell not prejudice the
application of enforcement meagures under Chapter V¥

Nevertheless, any intervention, where the Council acts intra virez.”? should be in
eonformity with the Charter and intercational law.

The Coutcil, whenever exereising its role of maintaining ang restoring mternational
peace and seewity, damonstraied it comumitment to the respect for the territorial
inesgrity of the States. In the same vein, it has been noted that nothing In the Charter,
particularly a lex specialfs, may lead 1o different results. This is congistent with the
clear undersianding that missions authorized by UN organs, inctuding the Security
Council, are bona fide parties working in a neutral manner, ™

The sitwasion in Darfur, as part of the termritory of Sudan, was cubject to extensive
deliberations and was addressed by several resolotions, esch of which iocludes &
clear referenca 1o the imporance of the respect for territorial integrity, as in
esalution 1556 (2004}, the resolution that, infer alia, endomed the deployment of
international monitors. Similacly, most of its resolugons relevant to the gination in
Diarfur include a swong commitment to the raspect for the teritorial integrity of
Sudan, as well as the detenminstion 1o work with the Governtnent of Sudan in full
respect of its sovereignty ¥

As far as the situations in the Democratic Republic of Conpe (hareinafier ‘DRC')
and the Oreat Lakes region ae copcemed, the Council, in several resoluﬁmi.
meaffirmed “its commitment to respect the sovereignty, temitorial integrity and
political independence™ of DRC and all the States in the region.® The Council's
resolutions dealing with the deployment of the United Natlons Missien 1o the DRC
(MONUC} did not omit 2 clear commitment to the respect for these principles.*!

The Council's resolutions on Iraq have demonstrated substantial emphasis on the
territorial integrity of the stats,?

* See Artlcle 2(T) of the Charter of the United Nations.
¥ See Atricles 41 and 42 of the Chanter of the United Mations.
™ See UN Dac. SIRES/1134 (19973,

¥ See, ¢.5. UN Doc. S/RBSF1590 (2005): UN Dec, S/RES/1769
S/RES/1841 (2008)-

{2007); UN Doc. S/RESF1828 (2008):UN Doc.

“TS2e, ¢.g., UN Doc. SYRES/I756 (2007); UN Doc, S/RES/177) (2007); See also UN Doc. S/RES/1316 2000
UN Doe. S/KES/1493 (2003); TN Foe. SIRES/L36S (2004); UN Doc. SRESII711 (2006) o
See, ¢.£., UN Dive. SIRESHE04 (2008).

*2 Ser UN Doc. S/RES/1500 (2003}, UN Doc. S/RES/1546 (2004),
SIRES/LG19 (2005}, UN Doc. SIRES/1'700 (2006}, UN Dac,

UN Doe. S/RES/1557 (2004), UN Do

SIRES/1770 (2007), UN
and UN Doc. SIRES/1830 008), (2007), TN Doe. S/RES/1790 (2007)

12



49, On Issues Telated to Afghanistan, the Couneil reaffirmed “its strong commitment o
the sovermignty, independence, testitorial integrity and national umity" of the

. - N R . 14
cwmry," even on the occesions where it authorized intermaticnal presence.

50. In its resolutions on Lebanon, the Security Council reiterated its “suong support ...
far the terzitorial integrity, sovercignty and political iﬁdﬂ:p-snt.tanr:e"‘xs of the county
“within ity (nternationally recognized borders (.. .
D. Canclosion
51.

It is endoubtedly true ther the respect for territoriel integrity is an inviclabie principle
of international law, zud is jndivisible from saie sovereignty and independence.
However, the recognition of state tertitories shall be subject to careful examination.
In this regerd, it must be noted, as the Intemnational Court of Justice already stated on

a number of cases, that “[¢Jach case rmust be appréciarzd it accordance with the
particular circumstances”.*?

© Sec uN mc smzsnzm (1999)

“ See, &8, UN Doc. VRES/1386 (2001), UN Doc. S/RES/1510 (2003). LN Doc. SRES/IT07 (2006}, UN D
S/RESFY746 (2007) and TN Doc, S/RESI776 (2007). (2008 -
“ See, 4., UN Doc. SIRES/1701 (2006

* )t [emphasis added)

" See oty 16-18 and the accompmying tex, spra.

13
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PaeT IV
THE RIGRT TC 5ELF DETEARMINATION

A. Querview

52

53.

4.

55,

36.

The tight 1o self-determination finds its Toots in intervational justuments in the
sftermash of the First World War. The Treaty of Versailles might be considered the
first step towards the codification of this principle,® fulfilling the agpirations & sl-
daterminaron held by the peoples of the world
The differing views om the principle gave rise 1o disagresments om its
implementation, and the breadth of its scope.
With the advent of the UN Charter, the sight 1o self-determinartion became one of the
prineiples upon which the United Nations was foundsd. In this conmext, the Charter
clearly reflects the obligation, as it stipulates that:

[tlo develep filendly rclations among natlons based on
respect for the principle gf equal dghts and gelf
determinarion of peoples [...].

In tﬁe same vein, ike respect for this principle became essential in the courss of the
economic and social coaperation within the Uniiesd Nationg system, for which the
UN Charter clearly states that

[tJhe crertion of conditions of gabifity and weil-being which
are necessary for peaceful and friendly relations smong
nations based on respect for the principle of wqual vights and
self-determination of peoples {...).

The UN Charter also provides a basis for the protection of the rights of those living
in tesTitories that bave not yet attained a full meagure of self government; it lays the
foundation for the protection of the human rights of the inhabitants of these
tevritories, whether individually or collectively”

The preamble of the Universal Declaration on Human Rights states thas;

Member States have pledged themselves to ackieve, in co-
operation with the United Natlons, the promotion of wniversal
respect for and observance of human rights and fundamental

* Atiels 22 of the Treaty of Versailles provided 4 primitive version of what was w develop into the full ngm to
scli-dulermination af a Jamar stage,

@ See Axticle 1(2} of the UN Charrer. [emphesis added]
9 $ee Artiche 55 of the UN Charter, [emphasts added]

! aticle 73 of the UN Charter.

14



57

58.

39

60.

freedoms [...) & common understanding of these rights and
freadoms iz of the greatest impenience for the )] realizauon
of this pledge. &
Although, the principle of the right o self-dctermination evolved within the
intermational legal arena to attain the status of customary imemational Jaw,” it bas
not breen free of limitations and conditions. The Intmatonal Covenant R Civil and
Politica)l Rights (hereinafter “ICCPR"), a3 one of the jnstruments codifying
custormary international law, contains provisiong o protect the fights of proples or
minotities in various fields.™ In this regard, right 1o self-determination overlapt with
other pights, both on the individua) buman rights level ™ and o the broades societs)
jevel, encompassing the tights of a ‘people’.® Therefore, the right 10 self-
determination ie now a ‘principle of tnclysion®”! within the society: it is the right of
participation in society, whether in political or othes areqas.’t
The Firal Act of the Conference on Security and Cooperation in Europe also
reflacied the commitment 1o the right to self-determination when it dzclared thar
{tTbe participating States will respact the equal rights of
peoples and their right to self-determinafion, acting at a3l
dmes In conformisy with the purposes and principles of the
Charter of the United Nationg and with the relevent norms of

international law, incinding those relating to temritorial
integrity of States.”

The right o self-determination is "unquestiongble and foalienable™ and actepted es
such by the international commmity.®’ Tbe exercise of the right however is dynamic

and encompasses & variety of options that taks inte consideration other principies of
customnary international law and uphold them.

At the intermational jevel, it hag been noted thet the right to self-determinatdon
diverges from the interpretation of the principle ag an antematic guaranior of rights o

2 See Unpversul Declaratios on Homan Rights, Geners} Assembly resclution 217 (), It is cleerly indicased shat
recognition and observance of the sighie and freedoms shell not only be umanp the peoples of Member States
o themselves but slys among the peaples of tarmitories under the jurisdicton of eacts of the states,
Legal Consequeacey for States of the Continged Presence of South Africa in Neamib)a (South West Africa)

potwithstanding Security Council Resolodon 276 {1970}, 1971 1C) Rep. (Judge Ancmoun, Separate Opinion),
::Sce Ancle 27 of the ICCRR. “i8 a "
P2,

56 psticle 1{3) of the 1CCER is tdsndeal o an asticle with the samse nusiber to de Iniernazional Covanant on
.. Econonic, Cultural and Secinl Rights,

5 T.M. Franck, The Emerging Right to Demociatic Governance, 86 American Faume) of Inernationsl Law 59

(19921,
k] P>

*? See Declaration on Privelples Guidiog Relations betwesy Participating States, Conférence an Security and
o Cooperation in Europe Final Act, Balsinki 1975, '
o Alsican Charter om human Rights ar 20,

See nowg 53, steprn.
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staichood, and tends towards & broader interprotation hat ERCOTPAsEEs the vights of,
pooples and states.®

. Relevent Resolutions and Docurnents within the United Nations System

61.

62.

63

Through several resolutions, the UN General Assembly underlined the imporiance ot
the right w self-determination.
The Declaration on decolonization declared thas:

[} peaples have the right to sclf-determimation; by virte of
that right ibey {recly dotermine their political status andﬂfrce]y
putsue their economic, sockal and cultoral develapment.

Nevertheless, the declaration emphasized that the exercise of the right shall te in
conformity with the prposes and principles of the UN Charter.™

To a similar effect, the Declaration on Friendly Relations underscores and elaberates
on the right to self-determination and makes it clear that every stats has the duty to
promots the realization of thig right, as well as respect for human rights and
fundamental freedoms® However, it clemly states that:

{nlothing ..} shall be construed 3¢ authorizing or
encouraging any action whick would dismember or impair,
totally or in pant, the territorial Integrity or poltrical unity of
sovereign ond independent States conducting themsslves In
vomplianee with the principle of equal righty and self-
deserminazion of peoples as described above and thus
posseseed of o govemment representing the whole people

bﬂonginéw the lerritory without distipetion a8 1o race, creed,
or color.

While addressing issues pérwining to the rights of minorities in connection with
responsibilies of states, the General Assersbly’s relevant mmsolutions maintain
balance batween the right to self<letermination and territorial integrity in accordanca
with the UN Chareer, and ths prirciples of inﬁema.tional law.¥ In this regard, it also |
addresses the excervise of the nght to eelf-determination Intermally through

%2 See. generally. note 26, supra; sce, afso, Declaration on the Rights of Persons Belonging to Nasonal of Ethnic,
Religlous and Lingufstic Minerities, UN Dot, ARESGUI35 (heveinafer Declaraion on Minorivas'];
Homan Rights Commitee Gemera! Comment No. 23 The rightt of minoritics ¢Ast, 27, UN Do,
CCPRIC2 Rev. /A4S,

Decimation on Decolnizaion,
™ See totes 26-27 and the accompanying 1ext, supre

:: See note 28 and accompenying (ext, supra. [erphasis added)
id

® See Decluration on Minorities, at Avtitle 8(4) of the Arme.
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65.

65.

&7,

legistative, educaticnal, cultmral and teligious amsngements, which should be
compatble with nadonal tegislation.™ .
The development of this balanced spproach heg significandy contributed 1o sR®S
acceprance of the right to colf-determination” because of tho wider arrey of opticns
afforded by flexible interpretations.””
The Vienna Deglaration states that the effective and full exercise of human rights by
rmembers of minorities contributes to and grotects the political and social subidity of
the statss in which ey live,”! In this particular case, the ght 1o self-deermination,
as expressed a4 the full and effective exerciss of human rights,” is used as a wol 1
stengthen the teritorial integrity, national wnity and political independeuce of a slate
through at:engmening' socictal ties rather then weskening them; this is toe
urespective of whether constiuents of a society are a minority or got Such an
approach would be considered a consructive and beneficial exercise of fundamentel
human rights.
Finally, it is pertinent to mention that the Human Rights Commitee elaborated on
the distinction between the right 1 self-determination and the rights protected by
article 27 of the ICCPR; specifically that the rights protecied by aticle 27 are
exclusively exercised by individuals rather than peoples.™ In the comext of 2
cotmunity, the exercise of these rights is by its very nature prasticed on g wider
scale, and therefore, by protecting the exercise of he rights contained in anitle 27
the state takes & positive step towards protecting the right to ssif-determination of a
people. Therefore, article 27, when vead tn confunction with article 1(3) of the
ICCPR, the Declarstion om decolonization, apd the Declaration on Friendly
Relations, would provids for a well reunded approach that protects the exewise of
hurnan righte in such a wey that does not infringe the principle of terzitorial inegrity.

“ 1d, at Ardeta 2¢2) of the Aunex.

© £.2. The Qeneral Axcembly and other organs of the Usited Nations eddressed jssuas relavant (o the right to
self-daermination in coenection to human vights. See, generaily, documents chied at note 26, supra; see, also,
Compilatien of Ganeral Comwents and General Recommendations adopted by Homen Rights Treaty Bodies.
gtnﬁ‘ﬂ ¢oranent o, 23: Ardcts 27 (Rights of minortdes), UN Doe, HRUGEN/I/Rev.D (Vol.1), 20 207 &1 529,
it has been evidenced by the options avallebla for self-detertoinadon through paniclperlon within the
demncraric process of R stae: see, alye, Compilaton of Ornersl TComments and General Recommendations

adopted by Hamen Rights Treaty Bedles, Geperal comment Wo. 12:
UN Doc. HRIZGEN/WRev.S (Vol. 1), ot 183 et seq.
M See nore 31 swpra, at pera. 19,

Axticls 1 (Right o ssif-determination),

T Self-determination within the tontext of Intexnational Human Rights Law is codified In the Srst fnstanze In
|, Aiicie 13} of the ICCIR.
" Compilation of Geaeral Comments and General Recommendatons adapeed by Hutnan Rights Treaty Bodies,

ZGETM!‘&I commant No. 23: Aicle 27 (Righta of misorides), UN Droe, HRIFGEN/UVBRev.9 (Vo) 1) {2008), at
erseq.
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C. Judicial treatmaent of the vight to self-determination

&8,

69.

70.

1.

Matwrs relevent to the right to scif-determination have been also raised before
national courts of Jaw. In 1996, guestions referred to the Supreme Court of Canada
(hersinsfier ‘(e Supreme Court'), by the Guverncr in Couacil, on the legality of
‘Secession of Quebec”

In its Teview. the Supreme Court addsessed issues relavent to (ke right to self-
determmination. In this context, the scope of the right to self-derermination has been
defined as either intermal self-detetmination or exizmal self-detenmpination.
Regarding the former, the Supreme Cowrt stated thar:

(cThe recognized sowrces of interngtional law ectablish that the
right to seif determination of & poople is normally fuifitled
through iwternal self-detegmination - a people’s porsuit of its
political, economic, socidl and cultursl development within
the framework of an existing state.”

The Supteme Court added that:

{Ohe existenca of 3 peopie's right to seif-detamination also
¢antain parallel sisternents supportive of the conclusion thet
the exercige of such & right wust be sufficiently limited to
prevent treats (o 2n exlsting state's texritorial integrity (.. )78

Further, the Supreme Court stressed that the right 1o self determinarion and territorial
integrity are not necessarily incompatible so long as the- govermment of a staw
represents s} its people or peoples without discrimination.”

At for external seif detenminatlon, the Supretas Coust bas tecognized that it is
exercisable “in certain dafined comtexws™.™ Such contexts, other than the colonial
domination context, are exclusively those circumnstances “where a peopls is subiect
to alien subjugation, dominaticn or exploitation [...J" " ‘
Finally, the Supreme Court deemed it unnecessary to determine whether the denial of
practicing the right to self-determination intermally suffices, under intemational law,
to justify exercising the same right externally *

1199812 S.CR217, 37 LLM 1340, re Scecssion of Quebos.
id. st prra. 126.

™ Id. at para. 127
7 Id. ut para. 136,
™ e, stpara 131
 dd. at pars, 133.
Id atpara 134-135
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D, Conclusion

2. The tight to sclf-detenmnination within the comext of colonial domination ir
recagndzed by intemetional law,

73, Similarly, the right to intemal self-determination, in accordance with national

legistation, might be established in certain circumstances in ling with human rights
norray.

14. Nothing, so far, in internetional law would cleasly lend assistance to accomumodate
arguments contending that the right 1o self-determinadon can orly be exercised
externally, as long as there are adequate safeguards agsinst discrionination, Also, the
adoption of generalized criteria would be detriwental and pose genuine threaw to

international pesce and security, which would bt an wndesired result 2s per the UN
Charter.
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PARTY
SUMMARY AND SUBMISSION

A, Sumimary

75.

There shall be no tontention that the respect for the principle of territorial integrity
of States ic inviclable. It ja the duty of =l partee, invelved In taking roeatures

towards the fulfillment of the purposes of he UN Chaster, including the UN organs,
to strictly observe thig principle.

76. By ths same token, e right to sclf-deteymination has evolved under customary
inrernational law, and bacome legally respecied ez a relty-bound obligadon afier it
inclusion in the UN Charter. Its application, however, should not lead to sitmations
threatening inteynational peace and security,

B, Submissions

7.

Aas far as the competencea and admissibility are concerned, it is submired that:

(i} The General Assembly i competent to request the advisery opinion on the
subject-matter of the prégent request; and

(i) The Court is competent to give irs advisory opinion on the question addressed
to it






