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Anncx 2 

cw;e of f./go Bonaiuti v. (;'ermany 

Corte di Cm-;~;az.ione, Judgment No. 285, 2 February 1953, 17 Z~:.~itschrift: 

fi.ir mJsWnciisçhes Recht und Vülkcrn-:cht 317 

Bund(~sgerkhtsho.L Judgm.ent of J 4 fkcemher 1955, Emscbd.dungc-:n cks 

Engll~_;h Tnmslation: 22 ILR 6! I 



The (hJvernrnent of the F1.::deia! RenubHc of Gcnnany herd)v cerLifies tbat the 
{ ' ' 

document::; contained in the ;mnc:œs are tru~~ copies of the original docmnents and !hat 

the transJations ÎHlo any officiai language of the Court pwvùkd by the Governm,:nt of 

ÜH:~ [·\xkwl RepUbHc of Gerrrwny arc; w..:curnte: . ..- · .. · 

Bedin, 4 Odober 20 l 0 



Armex l 

Pronn:a Gt~nerak della Repubblica 

Bri;;.~f of 31 Dec:ember 1009 

in tht.:: case of Ugo Bonaùtti v. C'errnany 
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Translation 

SUPRECHE COtlRT {lF CASs_A •. I'HJN 

COMBlNEO CIVlL SECTIONS 

No. J0838/20U7 C!en. Reg. ORD. NO. 004 

Rapp. ANIELLO Ni\PPB24 

RE: PRELHvJJNAR\. RUL!NG O"N JURlSDlCTION 

32·4 

Pursuant lo Art ide 3 77 of the C.C.P. 1 arn p1eascd to infonn y ou that exnn1inatio:n of th(: 

appeal in: 

0001 FFDER/\L .REPlJBLlC OF GERI\:fANY 

0002 ITALI/1.N REPUHLJC 

0003 uoo BOl'-.l/üUTI (:t H.l. 

is to take place at a hearing in il~t(~ COUNCTL CHA1V1BFJZ on î ô I'v1arch 20 l O. 

[offk.ial sigm:ture] 

0001 

00(/:: To: i\V VOCAlT!RA GFN.E.RALE DELLO Sf/\TO 

l:.?. V !A DEl PORTOGHFSI v 1ZOME 

J C thi:; appeal is ndated to another, pk;;~st.~ infônn the Iü:gistry ,. if po:;sïble giving the G~~neral 

Regi:;;ter numher, When lodging submissions and stalement~ at the Registry. the notices ;md 

rules of the First Pn:·skkncv n:.ust he strictlv observed. 
~ - ~ . 

A copy of the staternent lodged by tl1e State Prosecutim1 Sçp,dc<::c is atttcht.~d. 



Jn a c•f {:tn:m1J<)US of 3 Jnnu:rry 200iS, Lgo I-h:t:>n:nuti i:rc,nght an action against ilF:.: Federill 

Republit: or (:;<::::rnany :;~::~:;king an urdc:r for comper::;ation in re~;ped cd' danH'lgc:::; sul'fàed a~; a 

resnH of bi.-; dcport<:tion to Ciermany and ,::ubjecü~::n to f;:)nx~d labour during d:H-:: wdl--Lnown 

hD~:tÎJili.C'~i. 

'Th1:: 1\xkral Ri:;pu!:•J:i_c eukred ::1D app~:.ar:mce in ~C>tîtt ;:md claim•~:d, pr!nc:ipally !ha! the Italian 

iudici;\l <:Julhorifv 1acked jnn.sdiction .• m till: b:E>is of mcmY cuns:idc:mtions. . ' ~ . ,.. 

lt \Vas 1;::1veo ki!ve to join the !talian Rt.:public a~; a pnn_y to !lw J:H'OC-i~edings. Tbe L:~tkr 

::rrm~~arçd in tb(:; T'•Gn:on of tlE:. Prc~:idtncy of thé (\mncil () r \-'linistc:i'<: whkh C.t;)J;t•:~::;\(~c! the.: 
.~. .. ~·- ... 

admi~:~.ibilil} of bt;Î.n};: calkcl ro :rppcar and, !~irth:~~nnon-.\ r;~ndorsed the c!efence ::.mtered by dw 

F\~det\tl Repub:U;.~ of Cîc'n!w.uy. 

Dur.ing the course of tho:ii~ J:'i'Oœedin~s, rh::.~ Fcd.::ral Repuh!ic of Gcrmany instil.l_n::;d thc·:~;c 
-.' .-. '' . -.. l . {" . ]' . ' 

procct:Cling~; ror a pre!rmuwx:v rn.tmg rrn t:H.~ :in::rtr::.:::: (H .J1..H::sc 1ct1on. 

T]-1<' 'Pt'•""t:d,,l·-;r·v rd' l'·!·~--~ CnrJ··-·t>':J. ( ·,-)j:- -~,:f-·,·p-i-c·i•''1''-; ''!'t1•··r,,,·[ "11 Tr''l1''""'t'''''1<'''' ::t1'-lf1 ·;;t•t.1J't-,l·-,·-t··--·([ 'l -.. ·,:,~-:.l-:l-"1'-1 .l .. .._~ ,_ ..._.,..).,.•..-.- ....... (:~,.- -'• ..... -.~-'-'-• >\ ,.,J..•.•-''-·~-· .... - ·~· \.· ""' o.i._ __ ~·y·-~~'1- •.\-o -·'..• ~- _l ,,,o. __ .._ .">-.•. '··}''-··'·'·• t~;-

[n the !ir:.·.>t }·_;lace, ihe rc-:fi:·n.···til' .. e il:F '" }'lt"':ll'rt"J't·•:ll'V ··1;lirt'-' on .J.llrt·:~,.s.i,-·l·_l-')'1 Pltl"''- (-,,~ ]l"]d 1·1 iv·· . •. (.). . \. ... t - -~-~ .~· } . . ~-·- .:.:- .. - ' ... .."..J ._ ..... -- \ ·'· .. J. .>~- . .. "" . .!\.... .~.. .. ...... 

admissibk as regard:; the questions rdalin? to 1:bi~ c:-.;i:';tenc<~· or Cltbc.:n:vi:;e of rtalian jurisdktiou . . 
\.Vith respect to Ü)JTign eutiüe::.; nor j~; this prcclnckd by the tiF.~t thal Artick: Y? C.C.P. --as 

HJTI~'ndt?d. bv :\rt1cie -ï'-~ of r -~l~-V :'~n :) l P).n l)()··~. ,-,,},;.,,_}, l'l''l)•"'i·].;,\-r ·n:"''l'''t''''!''l'l) ;l-t•'·t ... '()''t: --- J'>:·j'>"''<' j·l-·J ~--~.. .. .' ·'· -· • '·· - -·~·· .• --· ~~ \. -'··' ~ •. -. ( -'·"-"'-·.l ··t-'-•\..ol.,.'l..· .. t··)·'·"' t:: J.O..} ·~ J;.,..... ....... •. _ .... _ .... 1-Jo . 

tbc lad-c ofjurisdiction of the ordinary court~i purel)- 1.:vith respect io the public admini:;i:r:rti\m, 

and of !he special conrts; ~~~ivc:n Llmt the incorporaüng rc:feœnc<~ hv /\rtkk 4-l C.C.P. to 



-, 
.... ) ... 

:\nick Tl :A that Code Jl:i!· the purpo:::c or dcknniniqr tb<: ~-copc <)i' mtings \)ti jurbhclic1n 

muxt lW\'/ lx· n:1tkr.·::tood w re· k·r ahü 10 :\riick ll of Li\\' 210/ l99\ \'\·hkb ;;·:o:'cTn~; th~~ 

c:x:st::nce :)f J bd: of Jllrisdiction OH !hü part or Üh~ J!;3.!ian CO!lrl.S (sec Cc;rnb;_!lüd Sc·cri.ons, 

..24 \·tu:c.h ·:·:006. Nü. 6~S); )(lm{ ~"\o. l,r: l 0, and othcï~::). Funllcnnorc,. a n:l~:rc·mx~ i:> 

admi:::c:ü:d(: e'-'<::n if Ï! :;ed<:~: an :)rdu· tlut no i~:)t:rt lw::: juri:dil~tlt)!l tCcrnbincd Section:;,, ·::002 

sbindd b~ notc:d .. :fir:;tly, thai the Court of Ju:>ÜfX: of tb~ x::uropc~m1 Conn:uuuitics (:;ic), in its 

rct::mt ck:ci:;ic•n of U Fchrumy ·:~00 i' (in Case C-2.92./05) conccnn!w au action hrou;ght b::fort: 

the (]t.,:ek }udicial authoritit~:; agaiDst ilh:: Fcckral R:~puHic: nl' ($erniany by 1\~laiiYe:': of vi,:iirm 

t)f élCÜon by l-h~; Ci-crman .:::.rnh~d \(wç(·,;:, during the Na?i nct:·.upation t1i.. GFt:t:c:~~ tu oht3În 

compc~ns:rtion f(x pecuuiar:v .:::.ud rtlt)f:3!. dam.agc :;nUüc:d., rcitcrated th:;:: princ:ipk thaL the ruks 

on jurisd::_uion b:id dmvn [n tbc Bru:;sel<: Convcn!ion of l968 (ilO\V Rt:gulation (Ec···J 

No. :t4i2001) nm::t b~~ inkrpi\;tcd il:l me::miug ilwi: 'civil inmters' Joe::> n.ot ('.over :t kgai action 

hlYruglil hy u:Jümll pc:rscms iu a Conimc:ting Si:ak :Jgainst Hn\)th~~r (\mtracting Stai(: fin: con:1" 

·_nièl·tc:·Yti···n Hl :···"Sfk:f't nf 't 1W ln<:" or ;llm'Jne -:;ufli>l·ed i-·v d.1-:.·. '.".'t1<':.r'e-.;_·_·-.,_-_·(_-)''·.~· l_Yf t.\J·-~ \··<;,' .. tr':.l.··~; .-;~_: :·_,,.:~ ... ,· t' •. • • f,,' • .... •• -~ ...... J· ~ o• • J • ' ""•''·" -~· •• ~:-.. • ·• • r• .•- _} ... : .... 1,. - { •J w t .... { (L ..__j ..... { 

! 1 • . [' l ., '' .-.. ' ' ' . . 1 ' ' 'll i . ' c ec,_aret! m:rpp JCa He-:, me ~~·taxe Hn-tnumty· 1rom ç:.)mpensatmn c ilHrts :':!J oot.intl.S, 

tlx·: I-'eacc~ Trr~ai:y of J 0 Fcbrnary J 947 \Vht:rt:by H:J.iy ·wiÜvecl, on iL<: O\VD bellalf nnd on beha!f 

of Jtalian citiz1·ms, inter alfa, all cl.airns f(rr c:ompe:n::<Ji:Îon t{)J clam:3ge or lnsses c:ccumn;s 

dwin;?: the \\'ilL 

C:)~:~:::üic:n in j;.:dgn3<·nt No 235 oC 29 Lnuary· 1953 i.u wbich it hele! that i~)lk!lYing the 

conclusion of thm Trcm:v ··· \Vhic-.h \vas rcnden:d (:nfùrec~ahk by L~gi:;]:'ttivs fkçre~~ >~o. l -:f}O ... 

the Itali::m (:nuns L1c.k jmisdiction to ex;tm;n(: daim:; brough: t;y Halian citi1.cns for Hh~ 

purpc1:~;;,~ of oi::iaining compc.n:;:rUon. 

On !hat \)cca·s:ton, hm,in:;~ pointed out that ihe ;q!Ï-.;,-er collld not he regardcd ;J.s !iruitcd to 

duim:~ brought bet~xe the coJJ.rts and still ouhlHnding on 8 May 1945, but aho 10 ail claim:~ 

t:xisting on that date or a! any rah~ rdatinç: to rdrtiQlt~hips nr acts ::<ri.sin~{ or oçcurrin!2 a!.h.:r 
... . ·~--



l Scptcnlbi_:r ! OJO, tht: Su:p!\:'lll_(:' Cour!: hdd 1ha1 the~ \VHÏ\Tr ÙJ. qu:;:stiClll, 1.vhkb \VilS lrdnspos<xl 

by mt.:m~s (lf ih::: ~;uh~:,~cp.H::::t prorm:.lgarioD nr the Trc::tl)' lil :ln {i;:dian lav.;, \>..as Riso d't~::cÜ\'1;~ 

wjch resp>:::ct to ltdi:w cili-,;-eo:; (if' anything tbc tJl!C:>i:Ïtm nHght <:ri~:-t} "'-'ht::lild' o:i· lîOt JiAk•\'~(in:;: 

tlut waÏ\'(T th:~ [tal!<nt G'::n;::-;:::nknl ''vas bonnd tc: compcnsate it'; :)\.\T; :)ü:;::en~: tôt tt1ç chm~::ge 

by me:ms of D.P.R. 

No. L!f.;J/1962, "\rtick 1 of vvhidi proYidcd Ü;r the pay:n~:nt in lttüy by Gt.::tTrEmy._ w :;ettk­

rrh::nt cd' 1)\:t-:;unding eçonor:::ic malki:>,. oftll-:: suru cd' 40 milli:)r:. (ierman rn::u].;:~:. :uïd :\rt[ck 2 

of\vbiciJ Sl:3i:etllh<:t. the fWJian CiO'\'C-TŒl!l':.Jrt dcdm-::·d alJ ::-!::tÏllU ::md appJiciltÎOtiS by the-: [J;;Jian 

I·:.epnblic,. or by J.talian n;'ttnnü and .!c::gd pcr:;ons, a'; a J.\~:~u]t ()f rights or (:ntitkmen!:> ar[:;ing 

durim2 :he 1-vJ.r tü be du lv scLi:kd: ah1} bv ni,~an:; of D.P.R. No. 20-B/196:3 \\·hen~b~' the llaEan .. . . ~· .· "' . 
r ']. ' . . ,, t . ' . ' ·l t • -·. . • . ;<epunic mao:: pn)vi:';ton tm ~'ti<lnng out Ü\ü :~um<; n::cet\'C"O l.lm (:r tile m:.ernanonw ag:rt:0:trH:·nt~ 

cüncludcd >vitl1 ;he Fl{(}, inciudiug arnn11g the ''f()tccd blK>lJl'er~;=· \vho llad bi~Cn tkpurit;d to 

(Jerrnan)'·. 

h is pcrf{:·uJy elGar, theteür::,:>, ihat th;~ princip!e:; laid do\vrt by the Comhim·d St:-ctinw; in 

]1):).3_ wllic:h \'it~re cont'îtnred in .:-::;:;encc in thi:.îr indQnl<.:nt No. :~lBH of 2 rvran·h 1987 tan be 
- ~- • • - • ~ ~J- -

!\m,Jmnc·nüll i11L(:'rnitliün::,l l:rw principk f)iiCfi.i suiif sen·r:mda which is expre~;sly o:::mbodi1xl in 

Ü1e Vicnna (\,nvrmtion of23 ~v1m· l %9 {abo rati fied ln .. Ital y) .. ,.J!;ose continuinf: validitv ha~; 
•'· ~ .. . . ·. ..... . 

Nor c;üi ii: bi:; :üaii:LaÜ1<;d thai 1hc instrurnent in questmn i:> ir1':aüd btcau:;c it c:onJlicis ;.viib 

p<:·t·(·mprory uorrn:> ur ~~cneral iJ;tematinnal !ùw, ju.:: cogens v\;ithin th<:: roe;:::ning l)f _:\rti ... :h::: 53 

can b~:~ w;ùvt::cl and.\)r U:an~:f(:rnxli., :md alsü bccau~.e. if it :;hould be held to be invalltt it \vould 

C(.:rtninly be the result. of d:angmg inkrn<!lional cirçurn'::tance~; and hence \Yon!d Dol 

jeoranlizc the \'alidity of Lhe agreements (~tJucJ.udcd by the nvo St:Hc:; (c:f. ECT. 16 June 1998. 



mental hmnun right::: and tb:;~ n~:;<xl to protcT! recipn)c<:l 8overei~c.ntk:s, promotc c:omity a.r:d 

gund n:btion8 b(~tvv;:~en Suk::; and f'!'C:\":::nt au aggra'idi:Ît)ll <)f confli;;.:ü;: in thi:; con:t\~x:t i:lh~Y ~::;3xi 

t{:C:~r <::xclu:;ivclv i:u :mbstanti 1.::;~ li! V-/ rdatic:bhip:; and nN to jt:ri~.dic-tion. ::inc~~ to take th·~~ 

contm:ry vit~\V 'sould n:t!lœ it difficïJÜ to c;xpbtil the undertaking g:i\·<::n by the Jtaiia:: Rcpui:.dk 

to '\:;:-;empi: the I-'Gder~d P.t:.puhl!c of 0c"lTll2tny f]·orn all a,~:fion or üih(:r clairu:; i.H lm<.:", 

.AI any ntk the problem of 1he c:·:-.:i.stt~ncc ( l)t not) ofjuri:x!k:tion on thi·?. part c}f tl1~ Ha! ian (;ouris 

must b\~ re:m!ved by app!ying the principk of Ü1\(:rnaf[onnl bw rcgarding ~iiah' innnr:nity . 

. h::dgmcnt No. J 653 of 6 June t 9'74 contirrncd l.lk:t '''pm:;u::HJttO fhe (.U:3turnary r·rinciple par in 

lh"fFein non hahet jurisdictioru.:ïn, n priuciple \-Vhkh is llll.Îwr.sa!ly recogni:;:ed and \'l·:hidl !:3!h 

,,:v-ithin tb<~ m:nbit o!' .\rtkle 1.0( l) of the Cunstitmion, {~)f(:tgn States arc nut ~;ul:~ji:~d to ltalian 

;\ :::iroi !<il' :m!iJ1g c;u·: be round ir! j ndgnh~!JlS Nos :;iJ62/19I9, 5565/199'-L. 9 J 9/199b, 328/ i 9(J9 

and l 122 )/)005 of the (\,mbincd Sixticms. 

irnpt'rl:mt pïln<:·ip!,~s: 

tbç prinôpk nf foreign State irn;nuniJy J:!-('m ci.vil_iurisdiction. iu the pre8C'l3Gc·: or acüv-­

j[l;~:-:: jure imperh ···· ;_:hho-u.gh intrinsica!Jy Habk to aff(~c\ fu.udmncnta1 hm:n:m rigbls., 

and in particular tht~ right to !ifi:, per~.,ma( :;aJi?.ty and h(~i'll.ih ... i8 sanctioned bv il rule of 

cu~;torn:wy inkrnad.onal ):).\\', wohich ('!~Îsted prior to ihe c·:ntïy inio fè!rœ of the !ta!ian 

Constitution, and it has a.:>:mmed the statLEi oCjus cogi:ns it1 our k:g:1l order pursuant to 

the p.rovisic-)n o:n au1omatic conümnity '-"'ith gmK:mlly n-:cognized rule:; of inl~~rnaüonaJ 

la\v in Article 1 O(J.) of the Com.titution and not pucmmrt to a nüe 1mving the üm::e of 

Grclîrury law; 



iL lUÜ!\:\'f·: that this ruk ha:; k;:·n üdly incorporaitd in;o our l<~gal Qrdcr <:tnd thaC wirh 

reS!K~ct ü1 tha! prÜKipk, the ql .. !t.::>t!Dn d::o1:::; not and c~Hmot <:rbl-:: n::gmding Ü2; CDJD· 

pulibility wlih m:.t ccmst!tuiion;tl .':ysiem iu 1he Ughi of tbt: princip!,\ ptopounckd by 

the~ c~)nstiLtJ::ional CDurt in judgrnent ~·~o. ·~~) nf 12 .hmcJ i 9 '!9 v,·hcreby, pnr~:mu:!l [c) :he 

~;:·c:iJ(·r:lLiy recognizc·d nJ!e::; 1)f ;;rteruatl;)oal !mv \Vhich i:::::-;:isü·:ô prit)r io lik (:ntry into 

k>t(:c of the (~onstiît:D.on, .:\r!ick: :!0( 1) c·f tb::· l;likr :mtormti,~a!ly :md fül!y ::!Korp .. 

Dfrli:c:; that rule \liÎith)Ut ;:::uy hmiiiTi:ÎOtl:. t!J,;. probJcm of the CO!Jc;n:T:Ct~ of homcok•gous 

rule:; ;,vi:h t1Je fnndam.cntal ptii!CÎpk~: or th .. ~ Con:~t:itl.:ti( 1 ll only :Jri·>('S \.vith rt:spt~Ct [i) 

n.tk::: which cnroe intD C)\Ï::.knC(~ ;rth:rtb;::.t date: 

approvcd by tbe UI\ Ch~neral A:;:~;emb!y on 1() fkccmbcr ! 948, whîch stak·~ that 

<~veryon-~ h:t~. tb<.: right to an ciT~·ctive n~m~~dy by ii:!i:) cornp•.~t(~nt natJ(lJ1;).[ tribun::tl::; l.lrt 

m:ts v10lating th(~ !:ùnd:lU!Clilr.d richh ~mmted hirn b'l' the ,:.;:mstitutitnî or bv !aw. This is - .. -. - ... ~. - . . . . ..... ·-·· . ... . -· 

J(m::e :.md i~; <Kldre:;sed te: Stnc:~; ... it is qui te c:km: tb at i t seelc; nJcrd.y tl) govern 

rdatioœbip:; bet\vcen individuals antl the ()iak of \'\'Jtich ih(~y Dn: 2:. nation:1l (in tiw 

:·;:ensc ihut -~:\'t:ry Srate must ;ülord lc~gal prokdion of li.nldnmental rights t1J iJs ow:r1 

Hiltioualsl nnd do,~s not atkm1:11 aho to rer2.ubtc the difk~rc:'nt m.altn Di' tlu.: iurü:diction . -~ ~· . . . -
. '' . l l 1 (~ . • l . • 1 . \:~xccptwn ::tpp!JcaD e to <1 •· .~itaies \VHn re~:p(\.;t to act:> ~v 11cn arc an cxtcrna. cxpresSH)Jt 

of thcir nvm ~;c-wrei[;~nty, JWJ' lo pr,~dudc ot Iilnit the ptincipk of ünmunity fl-om 

Tbe C'ombi:ned ~~,;cti.on~: e.x:prcsscd ÜH:~ smne opinion injudgmeni No. gî57 of 5 Jun(' ..?002 in 

Yvbicb they rcnrfirm.ed the principle thal. 'act::; crmn:uüK·ci hy a Shte .Jutin~~ the~ conduc:t of 

\ ''"'1J'i''···t>' '')'•':' ;YHYj'l"l!>·ir:.!v t''rt'l1')1'l,. .. ;::,.)[1) '!'"''']"''\,','lv· ltj•' (1)'1 1;!'t'i'''! .. ,,·Jr[ ;>(ll)'l't'l''[:··tT·>:i·Î',ù f'')[lj"['' (·l·) 't~]:"-'1· 
\.t;" ... -...;.v(•"-· -·""_t··"'·l.-·..1-... _._ t .. \~.";·L•.'· .. ·r-..-" '.. ..... ~~ ~.~\...· .. \J_;_ ... ~.~ '·"'. d.t ... __ .~.>-~<-i--.•'-'-····-~- ~ .'i:,· •. _ t.:\. 

l 
. ' . . ~· . . . ., ., . . 1 ' . . . . .. l . 

t 1e.y conn::tnt\; an t.:>:pws~:wn 01 ,i poJ!lJClJ hmcllon I.Vlttl wspez;t to wn:d1 !L J::; no1 pos~ilh:t: t0 

't:~S('''i '·1 n'·nt(·(~]'··:;d i:rwrc-·.•:i 'lr··J tb{: :·':(' 'l(~··s \.l.'hJ',-,{1 •''\'"l't''''S'' H•:- '1'1'l['irt't-~')! ·tÏI1"'!i''i·:,~rt , ... ,.:tv "l' l'''''l'.· L _-..,,_ •.• • { .. r·J .. • • ~\.- .~ .. - --•• {, .i.\. -,._ '- i_{ •• • {, ·'·- • •, •.- ·v{. "'··•}' ...... '' ,• .<',- _I:·L •. ·'. _ ... -··.•.L' .. -.. .(1.11. •' '.j ,,i.(~.") 

Hown\~r, in a Lner judgrmmL, No. 5044 oC [ l '~v1arch .?.004, in a c·ase sjJ':;ciJic:ù!y rehting to 

damage cam:cd to civilüm.s h)' Nazi 1wops duting the ::~t~eond \Vorld \Var, th<~ Supn:J:n•~ Cnun 

did an abont·tu.rn \Yhic:il W<t:i rdkcied in a series ot' judgnwnts in 2008 (14?0l, :n21 0 and 

otl1cr~:) ar:d in judgn·lt.Tti No. l 072 of IJ January ~~009 of the rïrst Critninal ~:kction in Case 

'·ivfilde". 



tk~ clas:;it]cai:ion of deportation and :'::tbkdion to forc~~d bbour :Js <ti) · int:;.:rn~ü:ional 

::ri;ne·· i:: confin:ned by the principk,; of internation<d kt\\· ::~nd inl('fn.a!iona!. tr::;~:l!c:,.; 

ii: h:u l:tWi::>ÎSkrrtly b:xn <!:i::ertr:d t!wt inkrnaUonal cnmc~; ''!hr<~a:~::n hnmanity in 

;~~cnend and uncknnine t!J(~ v,~ry foundatinn:-: oC:i.nlerna1ional co-;>jstenc.e"; 1hese arc in 

l::w·: .... ,.J··-rv··o' \VtJJ···!~ he ·····~;isf•l1 nfi'!Fil· <;i"V''T.tiv :lY\il <;v·~j·~ni:-uic r<<l1Ht' (''li':'îil n:~i·iic!lladv {•-"-.'. v.l .• ........ l ,.t \.· ·": •·'~! _1_,_ •• · • ._, •• \.•- •. V·· ... ,., -.-~ •·,..• ··'·'-•\ ._ "#" •• ,o,. .•• · "" •. • , •. ·':0 •.l .·~ _t·•~- •. .. ,. ,• 

· i' : · r l · · · · · i } · t 1· t ·: !' :] · · · : n.lit:·~:: tl\JJJJ ~=v:nJi.::tJ uo ( l':rogm;on 1:~ pennmc"l! v, ... _,ll('tl .Je ;I L:1<:' Jpt:x o .... J<~ rrnen::.::mona: 

Je~;al onic:t <mel üih~ prec:ede!lce (lVt:!' ail otber ruks,. \Vh:~i:her .;.:mbodit:d in conv<:::nt:i.ons 

or in the p:rincipks of custo;nary bw; ihç~ imptcscripi:ibl,~ nature of s:.dJ crimes ha:> 

lht:ref()f<:: been recogni.>:(~d and all Staks mnst punish them hTbpectÎ\T of \Vh('fC the:y 

h:H·•:~ he<::n (:onunitt~~d, ;~_e.ccmling to the prineipks of univer~;al jr:J)~,dicticm· for the 
1 • J 1 ' • 1 . • l •' 1 • '. . j' . . . l' .. 'Scimt:: rf<:son t;Jc·:re can tx· no (tOnot mat '!::1<:: prn!clp.e o.t 1:1<: ttOlVi:.~r::cw1y o · .JUnscwuon 

aho ;lppJ.ii:.:s to civil proc-:.~edings whid1 :;km from suc;h crin1es: to reco:;uüz:; inr1nunü.y 

:·1\:m jurisdictiüu in î;l 1.:our of SLates Yvilich hiPtc committed such misd:x~ds is ckarly in 

brcach of the provision:; of intc:-r·naüonal trea!ic:::; k~r the Sirpptç~;sion of international 

crirm::s bc~cause sucb a fi::Ocognitinn. f;:u· from promoting, dm~s in b}:·t !lindet the 

prclleciion of valncs '.vhich havt:: açquü"x! th.:: statu:,; of J:\:ndmnentaJ principh:::. uf th::: 

ini.<.~ma!ional o.rder Yvhose ptokction i:; r\::gankd as es:·;t~nüal for t!H:~ inlernationa.l 

~..:ommnnity as H ·whok. 

inkrnatiomd nonn~:. the Coun n.:a...:htxl !he CQiK1u:o:iun ihat the irrecondlabilüy :;honld b~~ 

rr:::::oived on thç basi~i o!' a "vduü judgn~ent". 

Th(:re is in ÜKi il :ric:ky relarionship bct\VC~cn the privik·ge of immunity from. juri::dicLiona.nd 

the hmdamental hum<m right to effi:::c:ti·ve JUdi...:-iaJ n:ïnc::dies in order to prokct subjçctivt; 

po:;itioru al Lrw. 

The probkm [;; thar, at inkrnatiomü k.,;:-c·:l, tfh: n;usoning is not appiic~abk tn::cau:;e an inter, 

n<:tional nono whic!J i:; uphdd by the !·?:e!h::tal pracîil::;:~ of ~:;uri:e~~ and suppon<:cl by· tht~ kntn:v~ 

kdg<~ tha~ ii Ü; g<~Œ~raHy ;:tpp.l!ed cannot yicld in ih<~ t!Jcc~ of tmotl:!Cr nonn \'<hkh does not 

'~I~jQy the smn(~ ~;nppon. 
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The internationd Pnkr, witb ih cw;tom;.try ;md tr:;;aLy-b~\sed n.;.ks which ~~œ ~\n:cptcd ;:<ln"rclst 

u:n;:mimnu~;ly hy inü.:r::ni.iun:ll ;ttJd Statt~ courts, ha::, const::rntiy :::eikn:.tt:d th:;; '·f'undarM:ntal'' 

need lr> :'-:.cngnL-::::: C\~~mptiun from tcnitod:Jl juri:::dktiun Ihr fi:,i't~ign Staks :wd uilü:T ;;.:ni.ities 

:::ubjt~C( lü i;:L(~lll~:ti<)!Jal Lm, in or(k.T tu cL.::ù'·nd r:.:ciproeaJ ::;()\'\:T:.~i~::nty, pïClJnote comity and 

.-1 '1 . 1 , . . l . . . . , • .l . . . ·' • . '. .. .. t.. • l' .ne pro )lem ;run::t::.:n!. !n nx:c1gmnng t1e ::.m:mtunty ot UK: poh'stas J1rawmu.ft. r:; a :·unciHm o · 

tlK· g<::neral ohli~~ations of D('n-inkdi:~n:~ncc ~meL as dh:: çmuts h:rv:e hdd. fhc peaci~fi::.[ 

sdiJem::.mt ur illi:::'ïn<rliomll dis_pntr~s ancl it :l.lso ïd1ects the prinçiple of sc:pacxtion or pov.c·rs 

ch>Ji<x·s qf th:~ gov-:::rntncnt or p:xrLü~rm~nt reganHn:;~ its -.:xkrnal relations \vith a Stak \düch 

CJ~io-ys irnmunity. 

the d::~cision 

prît::-:·ipk of' iur:sdict:ional ilmnnnity Ùl relation to a civil at.:Üt)D for compt:nsarion 

resuhill~~ t'rorn the (!emw:n rnilitar:; occ.npatinu iu !94:L 

rdation iO the~ :sr:nw :;l:tbjçcHnatter. çontirmi:.d th: :;.~xcrnption f:mmjuri~;ihciicn <:Yen in 

the pre:~enc::.: of a viobticm ofpcrc':mpi:c,l-y rhJrms nfinl:::Tnatiomü Ja,,.,. and disrni:::sed t!h~ 

pü:>SibiJity i.hat '\m exi:;t[ng prÜKiple ot' intt.:rnutiona] l;ns'' had fonned in lhi:> mgacJ:, 

Hw decision of the I:n~nc:b C\llJ!"i: of Cassaticin of 16 [kcembe::: :?OOJ \~'hidl dismîss{~d a 

clai:m :tor cOJnpeu:><ri:ioo in relation tu krced labour in Cermany during the ~:kcond 



' 1 ' .. l' ~ . ' . !' l . . . \ ' ., ( l '! \ 1 \' • ' ' ,. . • • j' ,., i • . -n.:c;;::_nLy m " .. <:>il<:S v !v'!nn<:try {) ntf:J'ior i·:t-:Vwm.;::.<:l ;·· ,., t"::i!')Jya .:\,) .>:JU( ::.y a \ !"\.JUg-

dom of S:}udi Arabta) and \1\hers, <m cp~nion ·which r~xtcnsivdy n.:vinvccl intcnwtioua[ 

•'·:>;;:.·• .. 't'é<LV fY['l j·j•(: ::]·lji:,,,,,-,1 ·:'t"l:lt f')'!j·[·\')';·.·-·.-J ij)l'' .J'l•>[.Ï:>"J'[ f'\il[l';- ('j'('•;o;;.;:·-:<·('iw['<· 1"[1]·[-'t'f.< ''[ 1 r'''l'''Îni '~.·1..< .. <\.· _,._.o;.•; ,·.•-· .. • ) •. • ;.t,j<..·'••-\.J·! -· •... ..: ... 1. '•-.-. _.LL~.:Jo. ~-\. .•• ~•- J. _.{.{ •. ·.·.(.,.~ .J.I. ·-•~ ,. J,::·'·J- .\..,J 

("'"th;;.: h::nini dcci~;inu cnnnut :in n:\' opinion be treakd ~;~· ~m :.:.cn::.rate .-;t::t-icmcrn of 

inte:maticq::al lav-t as gt~Jkt;d1y uncll~nhK·d: nnd :)r::; incbvidu.ai ens(· d1x:s uot m~1ke a 

Justice ur Oni:u:io in '''llf)l)::h:wg !-3ouzm·i'': th~-:: Canadian court !\TDgniz,x{ tlJ3.t lb<.~ 

prohibition of.tm:turc i~ a ::uk o:t'jus cugens hui touk the ~.-ic 1A: tha! thi:; did not p:;,::nnit 

juri:sdiction m·er a kreign St1ü: in :::e:;pC'Cl of c!aim::: fot cornJX"n.sntion:. it'point•:~d our · 

(k:spîte dK: e,.; istetJC(' of :1 nmiona! ruk on the malter--- that !he cxbi.encc of a ikro·· 

>)'''liClJl cn11[d he- \"i''C>YtilYt'·e:-1'''<1 '1.1'< ;llÎ.t"'l"li .. l.<":t1,.,l nj·«;•.1t·r~t' :j:J·tiJ 't)·t,;l .. ,,.c:-.,fii' :-":O:'ll''[Ïn····(j J'•::ttil·)p;:d !'::::-~" -..• _ V••·- . _ •. • - , ·- . .,. --,., \.•,J .t .( . ,, )'<- • ·'- \...1 _t·· !.·L.-•. , .• ,.• ,. ·." \.. ':''l\.• _. ~-:-· ..... J ... J(._~ .• _1_ • ... ·-~--'\.• 

nunkï'Cll.tS den~:ion::: of the:· i_!nitc:d S:ates court~. (;1 long ll-si oi' \vhich Ï:'; g1vciJ ln th:;,: 

app(:al) :;jx:ciüca]ly uphoi.cl tilt:~ princ:ip.lc of Stak in:unnnity Jiom civil juri:;diction, 

'''\/•"··!: itJ tlv• 'tW•~''!I'lc't'~f" •lj._.]"•!J't<l1J , .. ;U]'t';• ,_..t:PJ··iiJ'•c1ll''' 
..... '\..•. 4 ·• i.~J.".· •• _.1~._~- ·~ .- '.• ).1.'1.~ .'i:I,.H {.1,-.t) \ ,J' \. ,_ O.(t. \.· --'~'.:-: 

c:iher dl':CJsi~>n~; in wbîch !he opposite vww ~,:vm; tnkcn an.! b<:tsed on :m ::nnend:nlt:ni. fo 

rhe Fotcign SoviéTdgn lmnnmiti(~S Act !976 which iutro(h.lc-e,; a dcrog,:rtiod tn immun-
. . . ' . j' . . 1 • ' • ., • .• l' . } ! ny m tD(: C<J:>:~ o · Ci:\·t: >KOon·;: ag:>m::>t c.;;.:r1::tm ~tares, ;.;pe;;.~ll u.::a ... !y (ks:.gnHl('Cl .1y ine 

Secrdary of Si:ale 3S bcim:. ''sDon:;m:/' u f terrori:ml.. for .Jarna:..:es .in t'(:SOt~ct nf r;çr,;c;J::ai 
• .__ 1. • ... J. ) 

injury causecl by LottnH~. cd:mjudici;:ü killing,. aùcra:h sabot<Jgc: Dnd host:1ge taking tthe 

chimant or the victim must lm US cüizc:;1s at the tirnc of th~ net. and: the act :nnw! .uot 

ha v;;~ -;)ccurrcd in the territory nf the Sta!o::: sponsor of ü::rroïi~;m): thi~: Ü; an uncc:rtain 

:œü":n:nce, hov•eve::r, Jll that the ntx:d fm i:bc:: amt~ndrnent :Stx~m.<; 10 indicmc 1he lad< or a 
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nil>:. v.:ttidt '-·''cndd ctlî<T\Yi::~:: Ofk~n;t..~ (and f:mht:m::or::.~ ihc-: comp:Itihil:ity of ::~c:!ion ta1:en 

by the lJnited ;~>L:r!:c:; in h~rms ofcornb:::.iing t.:~rrorimn is h::ing \vid~~ly critici~~ed \'-'Ïth)u 

the intr~rr::).ti\ln:l.l.jud(ci::d communiiy). 

G•;in::~ cm Hl c~{Hnlln~: tbs:: :::nling·~ (lj' intenu"i:iotu! Cüur\s in k:rm:; of !ntL~rw;üo::;aJ ('U::i{:Jm:ry 

hw'.· ih~ f'tirop:;::;HJ Coun Di" }l\:rnan Ri:;~lrl:s Hl , .. ariou:; d~~ci~:ions C~:l No1.:•:::rnbcr .?.001 in 

"':\J-/\{l::an[ \' d:,~ t~nii•:xl K.ingdcm: of Grn:il lJri:;:tin <md 1'\~lnbc:tn J:rd:mir:. 12 fk,x:mbl:r .. ?0(12 

"Jù!lo~',(:Toponiou et ::ll. v Cre<:c::· a:·:d Genn<my"; l,:J. Du.:cmher 2006 ''\t:rko;·i(: v ltdy''-- tlK· 

('a~t aire:1dy dtx:ided in judgrm~nl ~\ l5'7/20(J/) laid tkw>n the folbwi::g principks: 

tb~~ rigbt ln ;t remcdy br:ü,re tb;~ courts is not absoiutc: it nmy lx· subj~.:-ct to Iimiü; 

imposed by :>l::ttes,. ·whit:.h h~iV(: a margi.il nf' apprc::ciation in the tnaltcr: ii: is i~:rr tb,:: 

Com: :o asc~:tt<::in that thu~:(:· limitmions du not :i.nùinge the sub:;\:u:cc or t1w taw, tint 

tbc~y have:~ a kgi!irn;::tc :':.Ün and :ln~ propon!onate loth~~ aim purstH:~d: 

the gr:mtîng tc1 n foreign Sune of in1munîty fi·om civil juri~;diction pu:·::;n(~~; tb<:: :!cgü,­

itnatc ain1 ()f coraplying vvîih int·:~mationa.l Ln'\' 1o promote cornity and ~~ood rcbtions 

the Enrc>pc.an C(mvi~ntion tHusi. b~~ interprd;~d ou tbc ba:o;is oftbe pd:1Gipks ~,u fi:nth in 

lhe \'(enna (':)[J\'(~lltion (ll} ih:: L2i'.V üf 1\::.~ntks or l. (}()9. ArticJ::-~ J 1 (3) c;fwhi;~h pro-­

Yidcs i.h:.ü ::tcc.oun.t is to be ta.ken of any n:~kvant n\les of Înî:ero;rtin:naJ h-;;: ;':.ppiicabk: in 

the rdatiou:·; b,::twc::.:n \he: pattii~:~: the provi:;ions adorn~x! by a Contwcting Stat;;~ t;) the 

Con\.emio::! to comply \\·ith ruk:~ üf înkma!ional .law· ;,·!Ji ch prnvick fi>î' f(lrdgn Slat~~ 

:.nwnmity Emrn jnrisdictioo may not b\:~ re[?Hn:kd a::; dù:proportionHk: limitations; 

ÜI\-~ ob!ig<ltlon nol to subj\:T.t anyone tel tor1urc orto inhuman or deg.mding trt~!l.r::l~nt or 

~pu:nL·;}H1ltt1t is a ·ü.lrt:5arr.!(!Jila{ ·valu(~ of d(~tnoc:r~tUç soC'h~tÏ~:~:3 :.Jn({ i.s (~:rrlb{)dit::d in a 

pro1ühttion oftDrtur<::, but it cam:rot be hdclth<H il wk bas unerged in iJJti:~rn::ttiona.[ h\v 

\vbich :precludes fordgn Stak itnnn.mîJy frorn jurisdietion in rc:;p::~çt of clai:rts fbr 

danuge::; as a result of act:-> of :o:::tun:~ comtnitt;;.:d outside the {(1nn:n .State. 
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binding on >:·ntiti<.::c. s~1bj(·:ct tD inttîT::liil;n:t\ b~\' may []Ot be inîen<.:d fi\lJn ;he nonnati~it:. Of 

jr:ri,:;dicüonal fmnl<::,Vi.)tk v'itndl rn.tni,:\1,::,: indî1.:idu;1[ cdiD:ln! linbililin:. Thi:; distinction l:i 

ç_Î(:m- [i) tlK· intcrn::rtiomli CDl!rl or .ln<zti(~:=~ \\'1Üch in :;;;~veral decisi•.)!i:', (! .:t F<+rum:y ·::oo:.? m 

'·f)":rnocratic [~.cpub!ic of rhc Con:?.o v Edgium"· :; fdmlnry ?006 in "Ikml1Cr<:Hic Rq>ublic 
. . ' 

t fl gr~:;rtt J t:JJ~;-

!t is rnor:;.:,.J\·\:r ::::xcludc-cL. : i. \W: fulkw Üh:: n·::t;onù::-; of h.:g:d. c:ornrm::n:atDr:.i,. tJut fris cogcns 

l>)n:;tin.tt:~:3 <l. kind cd: intc:ruatinnal ~llJH:::r-LlYv. to tlK '~:'dent i:hat iJ is ;~hvays destin:;:d :u i:lke 

11rccc:dc·Dce ov:.::r nth:;::r in1C'ITt.:lhonal. il\~<li:V ot cu:;tommv l\:)tn·l:', . 
•• - • < - ~ • ~· 

!n t:.:Ttm: of' [nternational trùrty law. c·v.:~n the J"i.:'ce.m U\i Conh~nlion c)n .Turi~;dictwnal !rnmun-­

iti,::': of Sta1c·~;. ,;,:füch \\:as adc,pted by the G<:.'lh:'r;<l As:;ernhly on 2 Dt;CCm1x~r ·:~O{H- :md h:t> not 

yet env:~n;d [nto f()rce, doc~; not m.<:ke provi~;ion J~:;r any c;cc::ption to the principle of Sta1e 

inlmunÜy j_n [Ï)(' C;).~o:e Of \'ÎUJ:ri:ion:; of hum;m t'.ig_hts. ckspÎJe i:lll~ nlC[ t!Jat i:h<:: Î:SSUC: î-Vn:; StUdttd 

H nlw;t p);3.Wiibh: b<: inferœd üom th;;: for<::;::oiw~: ob::;t.::rvati•nJ.:; that ir is not at aLi (::n::;v to assc:n 
·~ ~· ·-· ·-. - .-

lh•rt. in i:hr~ internat:i(mal [egal nrckr, cnstomary or tre,rty--based ndc·~; b;:~.vt.:: ::::nlcrg(~cl \\'Inch 

rcnder imrmmity ü·orn jmisdictinn iJ1operaLi vG in the presen:..:t: of civil liability un the: pmt of H 

.State f():r coniniission llf int-::ma!:ional c:.tinws. 

Tllt.:: LPns<~(]l.teDcc of that ass-:~rtmn 1:: that tbc priiH:.ipk nf confonnity tmb,)died tn Ar­

ticle ] O(l) or tlK: Consi:itutÎ(;n1 is incljX:ratJ\'(:. 

\lor can \v;;· lùtp:~t t!J,~ ob:;en·ntion of tlK· c·on:~Uü.ltion::d Cnun in &cri :sion >~o. •48 of ! 2 J1.me 

[ 979 in nu:.;sd iha1 J:hc principk of Si:<:J.(' .lnl!JlH:::îity,. \Vhich t:> bas~~d on !;•:fn('r;::.ll.~y n:c:)gni;.ç~d 

int~·:ruatiorui nornis c·xbting prior to the dak of entry in1n :t()rce of thr~ Con:;ntnünn, aLo !nke:; 

p:œcecknct~ i.JYt:r tbe ft:ndarnental ri~;·:llts 12'Jtshri.mxl in i:ilr:: latter, wilh the re:~ul t tl! ill th<· 

up~;;:c:ltiDn of !he auton::atic <~onhwmity nJ.:xb:m.i:m1 r:mly çome:; into play \Vtth rc:>pect to non:u:> 

\Vhich :..~;:rme into ~~xistcrH.:;;.~ afu;r th:r!: cl::1te (!he: dc~cision il.) ".F?..u:;:;dl'' 1-va::; explic:i!Iy ul:en up by 

·rJJ{~ J tahan :~ays "(~ü!1~-:.titntinnaJ C~~)Brf"' but '\~'C": ha VI; a·;~-~uinf:d fh is tc> be a ·~nj~).ttlkt. fùr ;~·(· O!E.t1turi;Jn.:-:- -­
'Tran.s.taror:: 



!•'\ 
.. t.: 

r!oaal Court dtl:Îsiuns No:s :q ~~/.?.00'.? and 3<19/20\JT.L :1 Judgm.cni: v-:hich, in :nr idc'ntic.-:tl siru­

atic:n ···an ;Ktion brought again~;r Gnn1.:rny chinüng conlpen:::ati:on E>r dama:,,~e suffc:tecl w; a 

i\:·-suH of deportuüon und f\>rcc'd !abom· --- rdtcrai:ed th\~~ e;-.;:i:stc-·ncG of Ll getkf~;lly r>:::i~(igni:.>:c~d 

rt·li': 11f cn.':·:·nrtnl'V h<.•· i·•·i ···el.,i;•ln ·1(1 ,:~;·~te. l'l'll"·::•r,i:v 1l-o-··rl J;l'.l'J's.:licrion \VhlcJ·., ···)ri·,~·)•loh re•;J·:·i,··t:· 
-- .~ ,_ - •• --~;- ·-· ·-- •' '-'-·~·'. ·-· .1, .•.•• ( ... >.\.. -- •' /_ •• !.~ - -•-- ...... ~•- ,1 ... ,· t- .) . •. -'- ....... -~-- .. • ot, ..... • l_l: _ ...... ~;.-- •• ~-' 

ing acce:;:; to the Ct)urt::,, dtd not ·viohtc Ari:kle 6 ufthC:" C:\•nven!ion. 

The Pnb!ic Prosccution Servie-~: submits lhal the Combin<:'d S;:;ctiolt~: ()fthe 5npr(~l'flt C'ouri of 

Cm;smwn :;hould uphcld 1he ::tppeJ] cnterC'd by· tb,~ Fc:dcr.:û f\t::pubJic of Gennany and (k:d:nT 

tha! the Italian courh hck jnri:>dkticln in n:hÜDH to t!K' daims mmle a1;!:ainst the ~1ppelbnL 

DFPt:T':{ PUBLIC PROSJ:.C'UTOH. 
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(('urt ofCai:smicn, Corubintd S:xti,m:·;, 2 1\::.bruay } 95.3. no. )~~5 ···· Az.ara Prc~sldc~l.!i: ···Liguori 

11appurktr:: . Piitinrti J-\:blic Pn:):,::ocutor (.ccmJ.J ··· \Lttdm.::.<·r (adv. Ccn·.:dlD) ··· ScH;Jetà /Uti 

!'orni :\ccbi::.:ri<: d·n,di:::. (::tdl/. Fakt)Dt\ ;\JG, Haghi) ··· DJtta C;::sin:ito t<Hl\'. Giurliitl.. Tim­

buniml. C:t>s. /'tpp. \',;nice~. 2:! July 1 t.i50). 

G(~îTn:m Shü:- I.'·.:Jùch n::.ln1e to n::Jcnicmshiv: or evtn~:s ent~:~rrd in!(' or oct.:.l.tl"ring bi~:t~.~:cen 

Stnü.:rùber 19:39 aud 8 \i;:::y 1945. 

The d'k:<:·rs ur lll<: l.'i·;~iv.cr made by ltal:: ou bduif of ii:; fl\·Vn national:> in Artkle 77 of the 

abovG freaty i.u n::.spcct of claims against the Ccnnan Strte and German nationals do nDt 

exknd tu any joint dcd>tor:; (\ r other nation;3l.ttii:.:;. 

Omissf~ . .. ·Law: ·rht~ :fir:;1 plea in 1aY'i' cL-Iim.s ::m infrin~::c:;ncnt and ÎiKOO'iXt applicatiOl'l n:t 

Artide T? of tht Pt:act:: Tt·cat:v hetween lü1ly and th~~ .\!lied :md :\s::;oci;;"tted Pmvers . .signed in 

Paris on l 0 }'cbruary 1947 and n:nden:d enii:H·cc·<tbk in !i_,·:ly by rm~mi!; of LLL.C.P.S. (Di~t1\:.e­

LD\\' of the Provisicm.al ::Jcad (:-f Stnte) no. 1430 of 2.8 NovcmlwT 1947, in rdmion rc1 
.. "' • . ...... ),.' ·, .·.-, ·. . ' ( .. . t" 1 {'' J j' (''. 'l }) 1 J •· ., . f . 1 Arne li:~:> )\}1.\ 1 ), i .l J ;.mo ,'l) O" b'lt.: -..Jl\Jl' o.· .!Vl. rocee:ure. Dn t K: pl\:nw;e Lna1:, :~mee .J:l.tY 

\Yaivc·d in Ai'i:ich.: 77, <dso on behaLf of it:; nHLionüls. dt daims against Clenn::my iôtnd German 

national::; <HJtstanding on g \·'fay ! 9'l\ tlh~ tribunal ùüüail'j-', and ttK:n 1hc Court of /\ppi~:ü, 

should ha 1-'t~ ruk;d tlwL fol!ov,·ing Ü!i:.~ cntry into f()t{:c:: of fhi~ Treaty. the action bJ(>ugbi: by 

!TVA. au [talian cc:nqxmy. again:3t tv!iHdn3('er R~~;;·d(:rei .. a German C(lmpauy wilh a J:\0.~>;-:i:;kœd 

(lff)cr;:: i:::l H:).!nbur;?" f:or th(~ ptrïpt):>e or obtainin;:z COH!j)C:nsation for (:'\'(~ni:::; oc,:urrinR durinQ ... ·-· .. · . ... ~.... 

respect o:f the ea~e. 



:By rne:ms of Artidt} 77 of the Pcw.x: Tr<~aty· bctv,·cc~ll haiy und iJœ .·\llkd and A:::wc:a!(:d 

Ptl'<'\c·r:; ,)f" l(J T-\~l;nwry i (_q 7. n:'ïl<:kn-:d -~nf::orccabk i u Jwly by nH.:i.inS of !!;;::: Dc:'Cl\Je--Lil\\· c•f 

( i (; ;;),:pknlhtr [9<j7), :;'H'lXTty În (;,~::rnany of luJy :md uf Jtdia.n !liTi:iùOJL \.Va:; llO longer tt) 

lx· tn:<lkci :J_s cn:::my pn_:·[x:n:y (]Mt:J;;~mpJ-1 l ), 'i:llat idt.:ntifiahle prop<:rty J\:mo<-';-:::ct b/ i~:,rq~ t::r 

(hJ.rc:;:; from [t::di;::.n territury 10 Ceun:my bv (J'cnnan [(-jrces or f:Ut.bo:ritîc~; n.fkr 3 S1:pn-:mber 

[ 9:f.) IS<ts to br:. digibk h)r re:3ùt::tÎI)!J f)Xl!'::tgmph 2), :md th::\t the.: n.::::ll)i:i\iioo and rc:;ltil.t!Î(m of 

IL::li:nt properi:y in (}enTlany "'-·:;::s 1o lxJ dJc:ck·d in ac,;ordance \Vith mtm::.rœs to be deknnin(•d 

b;..- the: Pmvcrs in ütcup:J!ion of C:ieE:rm::ny (paragrnpli 3), pa1<1l:::r<:ph :J g<x:~; on to :;ürte that 

''\Vitbuut pr<~judi.ce tu the~:ç :md to any otlh~r di~;pt~siünn:-; in favüur of Iuiy and Hailan 

u:r!:Ît)ti:Jls hy ÜK~ Povvus occupyinf;·: G(:nn::tu~'. Italy waives nn :iJ:; ov>JJ b~::half and nn bch<:lf of 

lwliiin national:.; al! t.l3ims ag:ünst Genuany and (5em·wn n:üicina!s out~:m:nd.ing c:n 8 :\{ay 

J 94:)_ \;xcept tlJO<;(~ ari·::ing oui of contrac:ts and c,thcr obligations cnterc·d into, and dghts 
. l l .• 1 ,-- '1 • ()''{) 'j'i . . . 'l l . l. . ! . . [ . ' . . il . . il'.X[lllt(~( ,. OC~ lOi"(~ _ ;)epli::'!Tî,)(:f l _: _) .: . m:; \>.,-·a.tv•::r si-lai · _!(; (H::t.TntX tO :ttl(: !ldi~ ilebl.:~, ét1 .. m.KT--

!:~D\'Crtllm;nul dai rns in i\:~;p~;(:i of mnmgt:.rœ~nb e:ntered iul o in thr~- C()t.m~c of fb.t~ v.: ar, ~:.nd :til 

cJ<jrns a~~ainst Genr1any and Gc·r:ruan D::rtionaL, \Vith the <:xception of tlwse t>:)lating to cou-­

tracLs or other obligations ;,:nkred into bâon:~ l Seph:mber ! 939. That \'Vai·ver ü; fully oper­

::lftP·ri·-Jl j.l-1 -:-:Il<-! eYi"i·'-l'l( -:-j-)•>t '·!l]'l('i'~ (·lyt<-~''1]'1[' ÎOP~::I ijY>·::tl.i"<: ····('"' ,f,··l-J't"'l'-'t')
1 

l(l )y• i'')t1t; 1:'tlrl-·';1 !·J.l '-'l'li!C[' _,t.''J)··>}1 ~-' ·'·' !" •• 1..!. . .• ;;r .. ,,. I..Ç!. '-• ,•rt,\. .. -\.1~·--·"~.r ... ~.~-t_..·.( • .,. ~ •• \.l.'-•'o...--J.i •. -~- .\.._ • .... _ ............... _1,.~.1- ::-·•-'-'-\- {_ 

they mus! bi~ intr~rpr:.:-ted ~md enforc<xl a<: su ch, a:nd ~:.!nœ the Trcaty of 10 Fd'nEJry l94 7 \-vas 

ï(mdc:Ted fu1ly and cornpre.hens[vely (:nùmx·able in It:Jl.y by n:;:~ans of the al)O\'C-mentkncd 

Ttalian bw, that '.NJi\'i.:T, !r:).tlspClS!Xl ini.o an Jtalüm Law tlirou~~h ilu: prmrJtdgation of" the 

Tr;:·aty, is \~nforcc~abk \VÎth re2:p(:ct t1) Itaiian nai.ion;;,ls. lt i~; a question f<:n· dcbak \\'h~ther m 

nut as a retitJlt or thar \i;'~Üver, !he 1\a!ian CZ!\-t::mmcut is rcquir':'d tu comp~ms<:ie its own 

ciîiz,~n<:. f~)t mrv harm rt:-:ulrin~: fi·om the \VHÏ.'itC but asto tb<:! imJ()i:C(:ethlitv of the Jai!tT, th~~n~ 
~ . .... ' .. . . 

i:> nt.! romn for donbi. 

means !laiur:ü and kga! persons, de fiKto ·;~nüi!_c.:;, c~t<::. --- rnay not bring ag;ünst (ii:~nn<my and 

Gi~rman nation,JJ.s · which o;pres:;ion is tn be Hnckr:;J(iod ln thç ~;mne sen:K": a~; th<~ expression 

u:::(·c\ to Ï.Jklic:::tü; tbosc n~qtÜr\~d to çomply wi1h the v.,-aiv::";r --- any dnin:l in connc'ction \Vith 

rdationships enknx! in tt} or C\'('!lts arising after l Sep-tt.3lnher 1939 nnd bdin-e 8 ?'day J ~;J,:l-5, 

since the claün brought by JJ.V;\ (an lla!inn company) against .l\·'littelmecr Ret.:d:~r;;~i {a 



(ierrnany con:r.::rny) sec:ks comp-:·tb:ltit)rt in rt::;p:.::ct of ,;.vent; occm-ring spçc.ifi~~ally during dJ;::J 

period, thcro::: can b~ no douh! ~l:> to the î:Jadmi:>:ùbi:ity of the daim [()iJO\ving lhe c:rtry into 

fi."lrc~e nf the Peuç(· Tr:,::aty whkh cnshrincs lhi; :>aid <,va1vcr .. ~rher,~Ji>re. :;irHx the: 1ribux,al. 

~. . . . '] l 1 • • <, • . '~··~ • • J l . ·r be respond.::~ni: .:rrgu,~:;;,. pnnctpa! y, U;lt ue \S::Hn.:r lD ·'d'Be.~<:: / l iS mop:.:rau ... ·c ,,,x,wse, smc.e 

the prm,~iple of œciprocity· ]s the ·key·::tone of fux gewiwn .. th~~ vvaiver, in on:h.:r t(l hén·e füll 

efk:cL mu:;t hm·e an oppo:;ite <md G:,:tn·csponding \'j.:aiver in Üll: l\.:ace T'rcaty 1,:vith (îi~~rmany. 

·.:vhic.h i:; ':UI in fit'l·f, :md :ilS{) bc:cause, ~;inçe tbe ··.:vah:er îs. conbined in ;J pruvi~;ion in favour 

of ihird pan.ie:;, it shouid have het::~n acct::pkd by them, \Ylrich it \\m: not, <::ithc~:r b:v Cin\Düti)' i)[ 

hy \·littdmül~r Rcedcrei. J-'urth:;::nnon::, it i~. a!k:ged tkti !he LrtkJ, notwithsund:lof; the cutry 

into ii:n"Ce of tix~ Pe3ce Tn::ai:y bety,·l:;en Haly and ÜH.::: ;\ltied and :\~,soc:iakd 1\)w,::r:;, bas 

,,v,~,.;,,·,:]v ·:t··T··'j)l."t i]':d; .. ,r, ;uri"''H,·:1··i'"l ·•nd ch·::t pl'·•··:•r<tJt 1·c• !he cornbined j)tovu;tmi:> of ~----~tiJ . .._ •.• }., _,. '· \. ...... ~·-·'- .. ·'- ,i( .. ! _J .,;.._.,.._ • .,.. . ..,,.,_' '-••.~ :, .. ,(.,. :- -< ,_~_ ... _, ~...... ... . 

/\nick 4(1) and 3 7 oftk Cock üf Civil Procedun~, it cannot dispuk :;nch ju:risdiction. 

qui tc: cmTecl thai. nonnally an inkrnational 1n:::;•ty must ncither hann nor profit a tliinJ party, 

and tlnt \\ltnc~ H treaty t:·nlli:ains a dans<: which tmns out to be bcur~JiciaJ f{)r a thin1 party,. 

''l.l""''·: th:'lt •·l Tl Fe. H1 u ''i h(' 1'·'0"•~··J,,d :'"' !:·,:'1 \'l. i·'l(l h>··•'t'l ('~'ï'tî·.]·tld"'(l nr\ ·t··~~:l1''tl·r ,.rf <'''tÎl'' Y<;, i l·'i" ·:>f···~···r1' ~ .1 .\.'\•'\, •·•• ~--.. { -• •> ~ -• ,1 • • • ., '-•":::".'-•(\., ·~·- ,.\.,) J~ , ,0, ~:- ,,"..•\.• •••'-' •• .-.,\. . •·.- .•••~ '1.- __ { ... -~ •' .,.\...(r,7 ~ . .t~ "-J:~'v'.•,t·'" 

ab;;olote pmity, '-'~'C rcali:.>.e thaï: th1~y ç;umc•1 ju~;tifiabJy bi:: invok(·d in relati::;n to ~he Treaiy of 

10 Febrnm)· i ()47, g iv(~n the n:n: t!·om (:quai situalion in wllich Ital y and Ci<~:m:wny fi)t:nd tb cm­

;sç_J;:,>s 'vith l-c::;pcet m iht~ AHied <)nd :\~;S(lciatcd Puwr~rs E)l]OiVÎng iJF~ antJÜJÎ.c:c:; of [ 943 and. 
i l ·l • \ ! ·j 1 ' •. , • • . ' . . • ' \ J • } . . .. , l . 1 • 
J. /<t), i.( (ccl w 'Nf\ic.u il: mLbl Dt.: ~.;wJ ttut ! Wf(: !:: not 11ng ln pr<:vent a ::-,ta(<~ \V D.CJl 1s uot 

pany t\) tlK Trem;,· or it:; uati,Jr:a!s from avaiJing tiK~msch·:.:~s of a provi::;ion \:,;-'bich vos dr:nvn 

up in ihcir .Ùl\'our and tr.::t!J:>!X;::.cd into a Ü~'-Y of tb~~ c:ouni:ty on \vhich it \\·as irnpos~d, :::.ud from 

invok~lng ibt: provision befoœ llk cu urt::: of rhai cou!rtry. lf wc then CŒJsickr that the ;;~x pm:::~~ 

t.ll' tadt ac:c1~pt:1nn> of {taiian juri:·;dî~;tion by th-.~ third party, and the consc~quen:t ünpnssihility 

of i1n·oidng a lad: ofjurisdk.th.Jn, of ncc(·:;;:;ity assumes thatjuri:sdiction (';xisl:o in the: abt;imct 

u :::iruation which mu;;i: be rukü ou1 in this casE~, on the basî~ of\vlmt \VC .said earlk;r. ii mum be 
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ti) rcfuk th<:: objeu ion (d. tad, t:lf j nri -sdiçt i•Yn (lD th•:; pan ,yf the: It::tlJ::ii) :~ourt$ to ('\JnlJ Ur?. !he 

c1ai:::n:·; of TL\/ A . 
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proct:cdiog:,; >sere bn)ughi: •Hl 1 (J ::kpl('!Td)t:( 1945, (Wei 'they do H(lt cc1ncern conYpï;·n~;~:fù::n Ji1r 

lu:::; <)f' dar::la~::c ~.w:i;riJkd dt:ôn~ the "''-'<B' but talher civil penaltit::,; fc•r Ltding 10 fullil a cc:ntr:tct 

rt:h1tng: to i1s husincs:: rn~.:nn:,~en;i~n! in Hilly. 1\/lor-:::c•ver il: i~. :'JÎk~:ed !bat tbt; ob.icdion !rtust in 

:Jn~,· cm;e lx· O\\:~nukcl :::.s it did not {{q·m ;:t ::[k~Cillc ~u·ol.md of G(lJI!plai:m in th(~ pre•x:di:::ïg 

.--pi· .. ':-•·r'i 't:"t\·• ,,.,. , •• ,.·,-:··-!1·,. '''tri··;J.(l'-) ·l·c-'t,·:r· ·t :':,~-nJ,·:r:31-:;,l· :')'if) T}y· f1·~"i" ;·[J·::'· ·:·[J·t'' ~l·~ :]1;· 11-lf""·'"til .. t"_' ···1:1' .. <}1•" .._.,_JO ...... ~'\.·'-·· •·'·'-. \.,j. •v ._.; • .-.• { ·••· •::/ ! .. _ ._ _ 1...-.._t' 'l.i.4 1,·,,. • ••••• 1 ........ \ ) ... -' -C_.,.I~. _.:_'\ •. ..._ '-"" , __ (,.'\.{_., -~ . ..._ _ \__ ,. 

expres.::ion 'a •.Ju::d::.t:-J:si d(lnun(b' us<x{ ::11 /-\nic-le Tl oï the Trea:ty in qucstinn L; conJ.înrl.t:d by 

th<: T::nglish i<:x1 cd:· the ·rn~:li:)-, publl:ihed in tbe ::;uppknh::~nt to Offî.ci::ti Gii!.Ctlc nn. 295 of 

24 De<:::~mbcr t tJ·J7, whic.h n~\'clls that tlw corre:;ponding i:>;.prc:;~;ion in En~~.li::.h i::: \tll d:Jin:~::"·. 

obk:ciif'D of .lm:k o!'juri~:didîcm. ü ü: dearly \\TOllg to nuintain that the objc:ction is pnx:lu(kd 

b::'cauc:e i.i. \\<'iS rF Yi: rais<:d in the·· pt(:u:ding: pha:;t~:> of th.;; p:·(;ècedings c1n the:: rm~rit~;, 

Sinc·c tt (;)!JO\\·:'; ihri1l ilw n:rn;gcing that [i)!Jov,·in;? tbc entry inu) fHü' or ;he }\~ace frc::aty of 

J 0 Fd:onury i 9·4 7, the action brought by J LV.:\ ag;ùnst i\Ettcfnic,;r contd not be pro:>ccukd, 

and 8i.ncc the obkctions containcd in the ple: in question mus1 h:~ uphc:!d ;rnd tho:;.~ contained 

.in the second and îhin.l pkD.s nrc herchy dt:c.b;·fd tü be subsumcd by tbe fonner. i.l1t:. c:.unu~sted 

judgement m :sD f:<i" cE; ü r,;[ates lo \ti!ttlmeer, is hcr-:::by rej-~c·t>x{ \Vithnut poss:ihilit:y (:f 

B.ppeal. 
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Pt: . .ic':' ·rr:e:tiy bet\V(·Tn 1:;::1:,·· ;md dK· .:\lli<xl :::nd /\ssoci;:rted 1\ywen:, Üliri: io<idmi:;.:;ibii.it-,· :::liouiô 

-h~~v·e tb:.~ e ff(:~ct of J~::1cas::.n ~~~ (:~a \:··1n.atü frt)tJ"t oblig.;~ttio:)D:3~. gJ ';·('.n the ob\·'iGI:t~~ p·ub1ic po t)cy nJtUf\! 

::LJ(·ll a 1-:.:ding could not b.: impkmculc:d in practic.c, despik i::::tvinr becon1ç rô j?.uiicata, 

pur:;uant Ü) A.rtick TJ nf 1Iw 1\.:~:ce Trc:::.ty:. hü\'>::,~\·er, although such ;:~ contt:ntion con!d. 

rheor:;.tic:~ll~· b::.: ptobkmwic, il c.ertain!y dc·e:; not allnv,· the df~::c·t:; of said 'l'<'ilÎ'.'\:T lo 1:w 
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