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Annex 1

Procura Generale della Repubblica
Brief of 31 December 2009

it the case of Ugo Bonaiuri v. Germany
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Transtatdon

SURREME COURT OF CASSATION
COMVBINED CIVIL SECTIONS

W, JO83R2007 Gen, Reg QORD. NGO, 004
Rapp. ANIELLO NAPPI324

REPRELIMINARY RULING O JURISDICTION

Pursuant fo Agticle 377 of the C.OP. 1 am pleased to inforn you that exanduation of the

appeal

0061 FEDERAL REPUBLIC OF GERMANY

002 ITALIAN REPUBLIC
0003 UGH ROMAILTL et al,

is to take place af & hearing in the COUNCIL CHAMBER og 16 March 2014
ROMIE, 2 Febroary 2010 fofficial signature}

0001

0007 Tor AVVOUCATURA GENERALE DELLO STATO
12 VIA DE] PORTOGHEST - ROME

30 this appeal is related to another, please fnform the Regisy, i possitle giving the General
Repister number, When Todging submissions and statements at the Registey, the votices and

rules of the First Presidency must be strictly observed,

A copy of the statement lodged by the State Prosecution Service is attached.
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v rorn jrosdictio hoyueh resiaicss

' iz.’s.g; aceess fo é: conrts, did ot vielste Aricle 6 <,;\’f"‘;§tn_~::' ('Ifon:s‘o::mim'x..

ON ALL THE ABOVE GROU

fons of the Sl_lglﬁfﬂi'?’!ﬁ} ol of

The Pobbe Prosecution bervice submits that the Combined Se
¢

that the Halian conrts lack jurisdi

ssation shouid upheld the appeal entered by the Federal Republic of Germany

stiont i relating to the claims made against the appeliaot,
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Annex 2

Corte di Cassazione

Judgment No. 285, 2 Feboary 1953

VF Zeitsehrfl Mr ausBindisches Beoht und Volkerrecht 31
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kY

ssafinn of 7 Febroney 19530

Jrglgement of the Hatian Ceurt of €

v 1953 ne, ERS - Avara Pre s Ligaion

foomdl) - Mtk v, Cavallod - Seoetd Al

inato tady, Gluriat, Tone

Falcone, Are, B
burrint), Cass, Abp. Verdee, 22 July 1950,
e Adlied Powers, TeHan

Purspant to Arnicle 77 of the % Trenty between haly and ¢

arst the

nafionals Grued or persons or de facto entittes) may nol tring lecal setions

£3ermian Lich rolais to refalionsiipy evetiy 8 i o or ocoutring between

| Septombey 1939 aod B May 19435,

~

s oof the watver made by Haly on bebalf of s own

The efiect yonals o Asticle 77 of the

o

caty 1n respoct of

44

above 1 claimis apainst the Genoan State and German nationals do oot

labtors of other natioualities.

end T any joint

Crpissis, - Law: The fest plea in law cloms an infringement and incotrect applivation of

and the Adbied and Associated Powers, signed in

3PS (Deeree-

o

"‘17,‘ in elaton (o

Article 77 of the Peacs {frc"zu}.f hetween ftaly

Pans on H February 1947 and rende

entioresable in Hal

f_\?i;:;{t@} no. H30 of 28 Nowe
vil Prog

im’;‘eﬁd&r. all claiins ag

e, on the }T:‘ik’i-‘{'ni?i";. that, since lialy

st Germany and Geonen

May %9-"}:3,. the tribunal initadly, and then the Cowt of Appeal,

rationals ~<tm*;:,<;mnding on 8

shouold have ruled that, :ifi,\lh)wir‘:g tho entry info force of the T

N

thie action brought by

LV

Hitemenr Re

cred, a German company with a e

e prposs of obiaining cmtnpcﬂitzsxﬁimtl for evenis oceurring

Swmrtiroe, bad become nadmissible and tha the T ian judicial authortly had no judsdicton in

P Halian ¢ o317 e




By mems of Article 77 of the Peace Treaty between Haly and the Allie

Powees of 10 Fehruary 1947,

28 N

(16 Beptember 1947, property I (G

rendered enforceable 1o faly by means of the Deoree-Law of

1947, baving cstyl that, frony the enty ok

and. of alinn antionals was oo longes

-

PrOpeTty ranesy

b tremfed a3 enemy penaiy Y OICE O

dimess from lialan tevritory i posmihorities after 3 Reptoruber

H\ Traw e

{alian property in Ger

Fa

piion and restivgion o

coted (i ancordance with measures o be determinad

phod goes on to siate that

<3

by the Powoers in ocoupation of Ok
“Without prejudise o these and to any othy ;an favony of 1{1:31'9 and lalian

- (e B I5r

patiouals by the Powers pocop

Yinlian nationals all claims agninst Geonany md Genvan nadionals ow

39

st those aris s contects amd other obligations eutered o

acurred, before 1 September 1939, This walver shall be deersed 1o inelode debiz, all ey

sevveraminial elalves i vespect of drrangaments entered into w the course of the war, and all

an

claims for loss or damage arising during the war)

As e be sesn, this i a full and comprehensive waiver by Baly and lalian nadonals of all

claivns against Germany and Uerman pationaly, with the exception of those

‘tiﬂg o oo

tracis ot other obligations snferid oto before 1 Septomber 1939, That waiver is fully oper-

attonal, to the extent that shiee btarnational freaties wee deemed to be voncluded in pond faith

they nnest be erproted aod enforced as sueh, and since the Treaty of 106 Febroary 1947 was

1
)

fully and comprehs

sively enfore by mieans of the above-mentioned

decres-lnw, theeeby completing all necessary formaditios for regularizing the Teoaty under

b, that walver, transposed isto an Malian Lo through the promuloaton of the

. % enforceable with respect 1o Talian nationals, Jtis a duestion o ate whether or

pot. as a resull of that waiver, the falian Government s required fo compensate iy own

ciitzens for any hart resulting Bovo the walbver, bub as to the enfbrocab Bty of the

i3 oo for doabl

ned that, futher o e wmivern, Talian natonals - which expe

aving thetelore

migang nabiural and legal persons, de :f'm:- to entifios, el - may not boog apdinet Garmany and

rerman natiotals - which expression is to be unde

odd i the same sense as e SHPTESSION

sed fo indicate ";*szc_‘».s;e requilred to comply with the waiver — anv elaim i1 conne

orowith

r 1 Beptentber 1939 and before 8 May 1943,

sineg the claim bz'i‘n.tghi by ILVA {an _l:i':}.%';aga company) against Mittelmeer Re



deally doring that

{armany compa

[N (Mw g the eniry into

nerfod, there can be no doobt s 1o the madmissibility of the ¢

Therotore, :;i.;:n:.»: tha fribanal,

‘\;:&,-’}':,ic-i'l enshirings the agld wa

force of the Pos

b Gaded o weoouive that wadmizaiality, and

¥, aidh subseguer

henee the st inesdicton of the laliau conety o exarmos the clim in q&r:es:»ti(en,. i clear

£

nfaints are well-foondsd, The ¢

iui t e

2

i3, soe of wing cral and some of whichor

ot that Aviele 77 o is inoperaitve and cannot at any

The respondent avgues, peiaeipaily, that the waiver in Article 77 is Inoperative hecanss, since

ter to have fofl

sertium, the walver, (50

5

tone of 1u

the princigle of reciproaity is the ke

effect, must have an i)}jitp(’;:sft'ti;?» and Correspo ncgﬁng walver i the Peace Treaty with Garmany,

o the waiver i3 eontained inoa provision in Tavour
by them, which it was not, edther by Geroaoy or

.

1. Purthenmore, o is wlicged thad the ntier, rotwihstandiog the cotey

‘imz(,) force of the Peace Treaty between Haly and the Allied mod Assomated Powers, has

chion apd that, porsoant to the combined provisions of

:1(?(:4-.'3}31»:2‘,{{ Halian juri

vil Procedure, i cannot dispute such jodsdiction.

) and 37 of the Code of €

wrative, {1is

Howaover, neither a

senent i any way leads to the clavse ) question berog

guite correct that normally an inferational eaty must nsither hain nor profit a thivd perty,

aud that where & trealy eontaing a clagse which tns out o be beaeficial for a third Py,

sinee that clause muast be s

Al of athers, the gecept-

atoe of the thisd party 6 equived iy ocder for the clavse 1o be pperational; but if we bepr in

P
3
H

i3 dawn up aud concluded on dhe basts of

@& a Lv oz

mind that such principhss apple wi
ahuolote parity, we yoalize that they cannot i'L'sé;ﬁﬁ:szb}xf b inveked in relation o the Treaty of

chmary 1947, glven the far fromn equal stiuaion inw b ch Italy and Germany found them-

b

with respect o fhe Al

-*—\<:§d<:d 1o which it must he sak

Sy realy or 18 uationals fom ezu‘fzzi}_in;s; thetsebvey of snowhieh was deswn

s

7, .

favour and traasposed Inlo g law of the countey on ‘v\"hmh it was iroposed, aod from

f that countey. H we then consider that the EXPrEss

DT a0t ag

£ ladian jurisdicion by the third party, and the consequent impossibility

of invoking a lack of hurisdiction, of necessit v assumes that jurisdiction exists in the absiract,

a stvation winch mast be ruled put in this case, on the basis af what we said earlier. § must be
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< that the objecton nustin

s :f“'{&s'tfn aospecitio wrownd of complaint i the precedi

P ovvarruled

sappeal,

However, not evare these anrormerus appese 1o be well-founded, Thus, since the ox

‘pattonais” st '\x deened to refer, 83w have alieady sald, not just o
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soeiaticns oo, .

also to and de ete ass

Mittehoeer s o properly constitpted compmuny, the warver 1o questivg, copiary 1o swhat the

St elaiims i Jaw brought and

Crndintaing, 18 onof lmded

sting on that dale a tor relations

& May ]f.'}i’t{.ﬁ bt fo all elatms o

revents arisiog alier 1 Seprember 1939, The faet that this is the meaning of the

stasi domandy’ usad 1o Arbele 77 ot the Treaty By question 3 confivmed by
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supervening SRR

o mattain that the objec
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14 Febraary 1947, the action beoughd by
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appeal,
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Arninex 3

Bundesgerichishof
Judgrient of 14 Deceraber 1953

Entschetdungen des Bundesgerichishols fn Zivilsachen (BGHAY 19, 258

English Translatione 22 HLR 611
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