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Arnex 3

Federal Court Rie de Janetro, Judgaraent of 9 July 2008,
Ordinary Proseediogs Number 2008, 3101016944+,

Rarreto v, Federed Reprblic of Germany






Tramsldion

Non E1 Court Distract
Chreding v Pros N, 2006510101694

A

Plaintffs Argel P

Piafeudang: Pederal Hepublio of Germany

Judement

The case concems an action brought by Aract Darreto ageinst the Fe

At ederal Repubibo of
eervany i which, in bewed

shiz was secking compensation for foss and damage caused by the
detendant,

The platsifl

ates that she was ths

b u:h:c; arefavyand sistorin-d

\’.'

woal e memb

ol the

v i Grefrian

‘c_l';ﬁw of the

subrsiar g

The natal petifion was made in e docements sondained in Folios 667168,
Aavendunent confated 3 Fidios 1737044,

Favin;

xantined the sase file, | riow decide sy follows.

Incwmatters sachoay e

ahove, the [Superior Cowt of Justice]

LS SR UNL U o
IO FRETYELS
-+

raded -~ 1 e opimon coopetly - as follows:

Ordinary appesd No, 66 - 5100800

Roppuorteur: Mugisivo Feruando (In'::‘_::mgai\--cs

Appelidnt Anténio :r‘gpié]in Amitiar Continho and others

Dounsel: Luts Boberto Le i and anotherrothers

Respoudent: Federal ¥ cpublic ot Gepmany



spRanary

Pternational Inw. Action for compensation. Vietim of act of war, Foreign state, Absolute

immpniy,

1 fovaumity fom jurisdiction relating fo public aots {soia fure fmpera] s absolute and does

not allow of exceptions. Precedents i the wase-dasww of the Superior Court of Justioe and the

{Federa] Supreme Court] Nupre

v e

2. Unfortunately, theve are no ueans of bonging the Federal Republic of Gesmany tefore the

mational cowrts I erder to respond tooan action =eeking compensation for material and

as & resull of 2 pablic act by thal country, consisting of the slaking

t

wmaterial Toss ov damags

of ¢ Hshing vessel off the coast of Cabo Frie — Rio de Baeiro by o Maa subroarine in 1943

during the Second World War,
A Ordinary appeal exarained and oot admitted,

Consequently, the action fiw whieh damagos are being sought i ¢ public act and 1 thereliore

fas 1o be acoepted that the defendant enfoys inumunity Homjurisdiet

1d i theory chooss to allow proseontion of the case t provesd by

O course, the ¢
witivitig {5 proropatives as a soversign State However, we have no knowledge that this has

&2

ever ovewrred, from which we mwst conclude that the Federad Republin of Germany has

NEVER penuitted the Braziliag conrts to b any eladm or veparations for acts of war,

For exaraple, 11 addition 1o the aage referred to tn the above Swomary. we would also efts
Casex No, 2006.51.01000.310-1 and No. 20065101 000350.2, in which, i the same way,
the defendot chose not to sabmit to the jurisdistion of the Brazilian cowrts whena clatm for

gompensation was Hed o conneotion wath thesinking of the CHANGRIMLA,




fed

A civil process iy enaineutly purposive (i naturs, Conssguently, everyvihing poinis to the fact

that an application which clearly does ot have the shgbtest possibihity oxn, as in the

case voder examdiaiion tere, should not beadniited,

Adier cousttderting these poluts - and tu vepeat the sbyions - 1 tonsedaer that 338 wneeasorable

o st the pladmiafY o the emiotional and fmncial costs of procesdings which will simply

result fu a disappointing dedtsion, which was already

O the basty of the above, | ‘hcx‘»':i,yﬁe fernunate the case pussuant to Ar

Prosesse Ciwl, witheut costs of Fees.

{Code of Cival Provedore] Cddips

4 the tume i for the submsisston of pleas has elapsad without any pleas betny subanilied

[om afbis], Poow elose the case and rerail the proceedings,

Agt

dorder this Decision 1o be puldished, placed on the rewsrd and notitied

Rio de lapewo, ¥ iuly 2008

Hudson Targie Gurgs]

Deputy Fedaral Ju

iy capacity

as Head of Mo, 21 Judiowd Iustvict






Arnmex 4

Diistviet Conrt Tel Avie-Yalo, Deatsion of 31 December 2009,

Case 214307, Orith Zemuch ef ai v Federal Republic of Germany







Pistrict Courtin Tol Aviv-Yaly

Probate {ave 214387 Opith Fevsash of ol 31 Disceusber Y

v Federsl Republie of Gerapany
Application Ne. 1

The {labrss Ceithy Zesnneh & Othess

The Henpondent Federal Republic of Germany

Present;

Forthe elaimant, Sdvesate Erez ftehaki

aitd Advogate Tamar Kaplan front

Por the State Attorney-General, Ade

Al

the Musdsiry of Forelgn

CGormpany enjovy Torelgn soversiputy fimmunty, 3t

by view of the fact that the Feders! Hepulilic ¢

witl nat be possible fo constder the elaim on ity ments -~ wither s an ordingry or as g

sopresenisitve antion,

Theretore, the plaintiify shall take fhe novossary measures o deop the slavm and the appheation te
cenfirm the action as a ropregentstive achion and fhe fee shall be refunded Lo them n sovordanes
ywith the reguiations,

g ose for totemnal naninder on 13,2000 By aBat tme, the plainiills

-, hag bt

The

shall submi the appropriste apphieations,

oo, At this st

R




ssued and aunosuced dhis day, 34 Tevet ST, 3113089 in the presence of those

stfending,

i Browasr S4678313

Hagai Breuner, Judge

Fet Aviv-Yale Bistrict Court Reovvder

A Legal Database

Nevo Publishing Btd - aevioo - Ta




Annex S

Polish Suprame Cowrt, Decision of 29 Outober 2010,
File vl 1V OSK 465
Nettoniewski v, Fedoral Republic

of Uernrany






Transiation

File ref, IV 5K 465/04

20 {erober 2010

The Supreme Court comgposed of

~

P 1O iy

The Presiderd of the Supreme Court Tadeusz Tree

Supreme Court Justice Mirostana Wysocks

Suprence Cowt Justice Kaziniewz Zaw

3 ( K P oriey i'}

Hecorder: fzabela Crapowska

in the claim for compersation brought by Winicjusz Natondewski

gainst the Federdd Republic of Geormany/Oitice of the Federal Chaocellor (Berding,

2]
oF,

after hearing the plmotifls appeal for cassation
of the Gdansk Appeal Coart's deciston of 13 May 2008,
file vl no T ACE 595405,

ir the Civil Chawber og 29 October 2014,

diswisses the appeal for eassation,



Cronands

eal Republic of Gernnuy/Office

T his lewal action of 2¢

of the Federal Chancellor, ‘é‘tﬁiﬁniqi usz. 'i\?;i*.;(anif;mfs;l:::i s:ng}n payment by the defendant of the

sum of 1080000 zloty a compensation {or injuey sufiered in the course of the pacitication of

szezecyin a village fnthe provines of Lubling by the Gernan anmed forces dudng the Sevonst
World War, I the course of the said pacification. which took place on 2 Febroary 1944,

people were deported, executions were carvied out, buildings were bursed and property

x

focted. Severat famdred of the vitluge's inhabitangs lost thelr Hves, According 1o the rerns of
his legal aotion, the plainiify, then a ‘six»\,-'e;su'»oid child, saffered nuroerous extensive bums
the head, chiest and amos ns o result of acts perpetrated by the armed forces, with painfil
consequences from which be sutiers to this day.

By decision of § Noviaber 2007, the Regional Court dismissed the action withowt

serving it on the defendant on the wounds that the matter did oot coroe within national

e

Jeceraber 2000 o

jurisdiction, Recognizing Counctl Regnlation (FC) No 442001 of 22
J

smton snd endoresment of judgroents o civil and commerctal

urisdiction and the rece

matfers (OF L 12, 2001 po 1 - herebnafler “Regulation Mo 44/417) as the basis for judging

national ;umdu thon inthe matter satsed by the plaintifl and accepting, with refevence o the

i

sudgment of the Court of Justice of the European Union of 13 February 2007 in Lechondion

3

ef gl v Federal Republic of Germeany {Curopean Court Reports 200

7,p LOLE9 - hereinatier

“judgment in Lechowrfion er ol "y delivered pursuant to the Convention on Juosdiction und
the Enforcement of Judgroends in Civil and Commiercial Matters signed at Brussels on
27 Septenber 1968 {cousolidated version: QFC 27, 1998, p. 1 — herelnafier “the Brossels
Convention™ but consistent with current fegislation as embodied i Regulation No 4401, that
the matter in band, lke the ruatier on which the aforementioned Court judgrmend was
deliverad, was not g civil matter within the meaning of Article L1 of Regulation No 44707,
the Repional Court invoked the abseose of any lepal provision giving a Polish cour
competence 1o deal with the matier,

The Regional Cowt sttempied to serve the decision of A Novemiber 2007 and the
plainifTs appeal against that decision o the defendant in the manner preseribed by Council

Repufation (ECY No 13482000 of 29 May 2000 on the service in the Member Srates of

judivial and extrajudicial tiul::x,umn'ts n eivil o conunercial matters (O0 L 180, 2000, p. 37

\-.

hersiontter “Regulation No 1348/00™), Fowever, after noting that its attempied seevice had



becn ingffective, the Court abandonsd any further getion amed ot serving the relevaot
docurients on te defendant.

The plaintiff s appeal against the Regional Cowrt™s decision ol 8 N{Wsﬁssnbc_r 207 was
dismissed by the Appeal Cowrt by decision of 13 May 2008, The Appeal Court shared the
view ugdertying the contested decision. In its opinion, that view was sup}t‘mﬁ;x:d by the
wierpretation contained i the judgiment in Lechowifou ef of,

The Appeal Court attempied 0 serve Lh\ decision of 13 May 2008 and the plaotifts
appeal for cassation of that decision in the munner prescribed by the Convention ou the
Service Abroad of Judicial and Exteyodicial Documents in Civil or Commercial Matiers
signed at The Hague on 13 November 1965 {(Journal of Laws No 2’7?’.“"2{?{}(3?, e QGnR 1
However, when this altenipt fatled bocause the avthorities of the detendaat sinte claimed th
the matter lay outside the scope rutione moterioe of the said {Zl\')rm:";-:135ticm as defined in
Artiele L1 thereoll the Appeal Court atterapied 1o serve the docursems b question on the
detondan state theough the diplomatic channel Lo It tansmitted e to the Ministey of
Forergn Affaies of the Federal Republic of Germany through the infermediary of the Embassy
of the Repuldic of Poland in Berlin, The Mindswy, however, returned the correspondence with
a verbal pote that, notwithataoding e correctuess of the Appeal Cowrt’s decision, such

service breached the jurisdictional impnunity of the Federal Republic of {fiﬁa'nmnj; since the

mztier foll within the sphere of genr fuve Bmperil, Lo acta of siate sovercignty

frehis sppeal for enssation of the Appeal Coart's decision of 13 May 2008, the platotit!’
put forwaed the Hllowing wonnds: breach of Article 1 in conjunction with Asticle 3.3 of
Regulation No 4401 by the yaling that maiters ovoked 1o a fegal action brought by a natural
person agaiust a foreigo state for compensation for damags resuling from acts perpeteated by
the arped forees of that staie are oot civil natters within the meaning of the said }’{e;;;l.d.zﬁ:i\m;
breach of Articie 1096 of the Polish Code of Civil Procedurs (herginafior “CCP™) by the
veling that the provisives of the CCP did not apply to the case in hand; and treach of
Article 383 in corjunction with Acticle 1103 pt 3 CCP by the incorrect inferpretation that

fied disinissa) ofthe

national jurisdicion did ol extst in the maiter and the consequent unjist

plaintiff s appesl agaost the Rt:g;io‘n;ﬂ_ Court’s deeiston of § Novorober 2007, o the plantifl”

3

(}pimc)r‘z, the exfstegee of pational jurisdiction 1o the ruatter s shown speeifically by the

Supreme Court’s decision of 7 Movernber 2007, (CO 2947 fupublished). That desision
designated the court competent to hear an analogous case apainst the Federal Republic of
Germany pursuant to Article 43 £CP, and a condition for the application of Anticle 45 COP i
the existenee of national jurisdiction.

Dt’i‘i‘i\fﬂfiing; an opinton on the case purstant o Adicle 398° $1 CCP, the Attorney

General expressed the view that the appeal for cassation should be dwnm«»d




i .

{\mpumimn o the Suprerne Cownrt’s decision of 22 Decomber 2009 1 o wrilien

comununication of 26 February 2010 the Minstry of Jostice provided information, porsuant
o Ardicie 1116 {f'('ff}?’, congerning International legal acts, the practice of states and the case

fawe of interrational courts witht 2 view o determining the sorms of customary wnternatioond

’1" i slate 1“1}"’11&11’&&1»

law apply
The Supreme Caurt delibermed as follows:
It exarnining the appeal for cassation, the Suproree Cowrd raised of Us owo motion the
guestion of the invalidity of the proceedings (Article 3¢ §1 COPY One reason for the

validity of procesdings is that a party hag beew deprived of the possibility of defending s

"‘I‘} & (’krii"i

3795 COPY Such deprivation may resalt, Jater alia, from pegligense i
regard to the service of Judicial or procedural docsments,

wd to the obligation hoposed by Article ugh &1 CCP w raise of i own

Having reg
motion the quastivn of the nvalidity of the proceedings, the Gest issue which the Court had o
constder in this case was whether the defindant had beco deprived of the pussibility of
defending Hs rights as a result of the lack of proper service of judicial or procedural

wwered, above all, was whether service on the

docomengs, The questiaxn that needed

defendant of the Appeal Cowt’s decigion dismis&sing the appeal, and of the plaint{i™s appeal

for cassation of that decision, theongh the dml wmaatie channel constitnied effective servige.

The obhigation to serve the decision dismissing the appeal derives frora Asticle 387 COP,

",”f

wheteas thie obligatipg to serve the appeal for cassarion derives from Article 3987 COP
Poland o

on 16 May 1972 (Awnexn 1h 1o the Ministty of Justice’s commumication of 26

ot a party to the Fuaropean Convention on State Tnununity sipoed al Basel
February 2010 -

hereinafter “Hasel Convention™), which provides for the service of speeified documends in

T

procecdings ngaiost a foveizn state through the diplomatic chaunel with fhe result that seevice
of such documents (s desraed o have been effected by thely receipt by the nlinifs?t}.“.s“ »f foreipn

atfaivs of the defendant state (Article 16.2 and 16.3), while the Yaited Nations Conveniton of

‘f\

2 Degember 2004 on fuoasdictonal homusities of States and Thely Property {Antex 3b to the

~.u

Minisiey of Justice’s communication of 26 Febrary 2010 — hereinafter “UN Convention™),

which contains a similar provision {Asticle 2210 and 22.2), has not yet entered into force.

The COP, on the otfier hand, cortaing so provision whataver concerming the mauner of service

ot g Toredgm state, At the present time, § 281 of the

of judicial and wrocedural documents

Mudstry of Justice™s regulation of 28 Janusry 2002 on court gotion by international ¢ivil and
criminal proceedings in intemational relations, i the version in force since 23 December

val basis for

2009 (Jourmal of Laws No 17, tem 164, as amended) condd consfitute fhe |

service of such o dosuwinent by a Polish cowt through the diplomatic chammel, but neither that



3

by the mindstey ni iumwn affairs of a defendant sfate 10 acce pi e served document.

n

The service on the defendant of the Appeal Conrt’s decision dismissing the appeal and

the plaintiff's appeal for cassation of that demsios ﬂl’fDU}E‘Ih the diptomatic channel st
peveriheless be deemed to have been effective upon receipt of the tovmsmited docwments by
the Mindstey of Foreign Affairs of the Federal Republc of Gormany, To take the opposite

vigw would moeke cordinuation of the judicial §

defendant siate, sod that is unaceeptable besause af "fh(? present Hme states are gecorded the
protection of immunily fror the jurisdiction of foreign courts —as discussed in detail below
not i all cases but only in a specifled cagory of vases. The transraission of g letler o the
defensdant state fo the manner discussed Tully fulfils the atims of the Institution of the servive

of dociments in shvil proceedings. Under international pablic Taw, o state’s mindster of foreign

ey
w

sent that slate in ity external relations (see Article 7.2¢a) of the

signed o 23 May 1969 (Jouroal of Laws 1990,

atfairs hay Gdl powers 1o wepie

Yieong Coavention o the Law of Treaties

No 74, item 439, The transndssion of o letler to the ;jninisfiry of forgign affaivs therefore

casires that the defendant slate receives knowledge of provecdings onder way and 15 able o
inke activu fo defend Hs riphts, Byt be smphasised that the service of judioal and

srocedural documens on o delendant state teongh the diplomatic channe! s widely accepted

i tnternationat ;‘:n:zu;m:f,—:h_ ay contirmed ot only by the mternational agrecments on state

fmmunity referred to above (Basel Convention and UN Convention) but also by uationa!

Tegislation (e Section (2.1 of Britain’s State Tommusity Act 1978 - Annex 12 1o the Munstry
of Justive™s cormumnication of 26 February 2010, Section 24 of Australia’s Forelgn States
Fmunies Act 1985 - Anmes 3 o the Ministry of Justice’s cormmunication of 26 Febeuary
2010, and Section 1301 of South Alviea’s Foreign Stafes Jmmunities Act 1981 - point [ of the
Ministry of Justice’s communteation of 26 February 20107,

The next fssiue to be setted (0 connection with the court’s obligation to ratse of i own

o1

mtion the guestion ol the

dity of the procesdings in sxamining the appeal for cassation

are the consequences of Tailure 10 seove ou the defendant the legal action, the decision o

~

8§ November 2007 dismissing the action, and the plaintififs appeal agnaiost that decigion.

The view expressed in the Herature thar 2 wwate’s eatitlement (o jurisdictional

irmnity does not prechude service of a copy of the legal achon on that state shoald be

;
aceepted {precisely in the light of hueenational public law oo the watier, as follows from the
greument set oot below). Moreover, adopiion of the opposite view - as ‘h;:q')}:»en{:d» in the
gresent vase — that a logal action brovght under Article 1099 CCP ean be dismissed without

v

being served on the defendant did not sefease the Regional Court from ds obligation under

O
K b

Article 357 § 2 COP to serve a copy of the decision dismissing the action on both parties (see



[
Pasch

Suprerpe Court judgment of 28 Marelt 1935, TCO 18753, OSNUIK 1955, No 4, flem 661, The

obligation to serve the plaindiffs appeal against the decision on the detendant derives from
Articke 393 § 1 COP,

The aiterpt o serve the decision of & November 2007 dispiissing the action and the
plalntifs appeal sgainst that decision on the defendant pursuant 1 Regulation No 1348700

was incorreet. The said regnlation applied ooly in oivil and commerciad matters {Austicle 1.1},

whareas, o accordance with the interpretation given 1o the judgment in Lechowrifon el &l a
legal setton hmng i by natural persons inoan EU Member State against another EU Member
State for corupensation 1o respect of losy or damage sofiored as g resull of acts perpetrated by
aued forees i the conrse of warfare fn the territory of the fiest Binte does not come o that
catepory.
Thas the Regional Conrt failed effectively fo serve on the defendant not ouly the legal
aotion isell but also the decision distissing the action and the plaiotifls appeal against that
decision, and the Appenl Cowrl weeepied this. There wo nevertheless no grounds for

madataining that e defeadant was deprived of the possibiliyy of defending B vights within

the naning of Adiel

R}

@379 {5) CCPh. A ]udmnun as to whether a party has been deprived of

There can

the possibility of defending s rihis must be based on the spea fie clrenmstan
be no guestion of the lovalidiy of proceadings on that grovnd untess there has been st breuch
of provedoral law such as to substanbally affeer the possibility of action of 2 party 1o the
prosecdings in the speeilin oirewmstanees of the, cese. This rules our wovahids

provesdings on the gromd refered o where the party concerned fails 1o make we of an

available goisihxh v of defending its dghts (see, for example, Supreme Coud judgoents of
23 June 2004, V CR (i()'.'!';'(?f%,, LEX Mo 194103, and 8 March 2002, U1 CEN 461799, unpub-
"

lished), Tn view of the detomdant’s behavioar i the instant case, it cannot be rugintained that

g5 voncerniny the service of docurments which have been diseussed were the

the shortcomin

real vanse of the defendant’s fihre 10 act o the proceedings. Tt follows uneguivocally TFrom

the abovementioned verbal gote of the Mimstry of Forelgn Affairs of the Federal Republic of
Germany that in such cases as the prosend the mere service of judiciatl agd procedural
documents on the defendant state is considered by the Federal Republic of Gemmany as a
breach of state jurisdictonal immunity, The cortent of the sudd note pennits the ass:umptic‘c-ng
witht 8 probability bardering on cortatuty, that oven H the Reglonal Court had effested service
through the diplematic chasnel, the documents wansmitted would have been retrmed and the
defendant would not have isken patt ju the proceeding

Since there was no basis for decloring the p}_‘@(:f:edins;f; invadid on the ground that the

Supreme Courd

ks

defendant had beon deprived of the possibilty of defending Hs rights, the

went on lo examine the grounds for cassation put forward by the plainuff.



it

Pursuant 1o Article 91.3 of the Constituiion, Regulstion No 44/01 invoked i the
appeal for cassation takes precedence pver antdonal Taws, MNatweally, the precedence of

Repulation Mo 44/01 over national {aws comes nto consideration ouly when the matier 19

hand falls within the scope of the sald Regulation, Tt scope miione materiag iz debiued
positively by the st sentence of Article 11, which provides that the Regulation shall app iy

ia civil nod cormmercial ynatters, This provision retfernies the fivs sentease of Astiels 11 of

the Brussels Conventlon and 3s thus, Hle most of the provisions of Regnlation Mo 4441, an
expression of contimuity with the provisions of the suid Convention (};c@ recitals § and 19 of
the presmble and Articls 68 of the Regulation). For that reasen the case Jaw of the Court of
Justice of the Bwropean Union concerning Article 11 of the Brossels Convention remaius
fully spplicable, Advecating an autonomous. defintiion of the phrase “civil and coramercial

atiriboted o i in individual Member States, the Court

matters” independent of the meaning
of Justice of the European Union holds that the questfon whether & matter ds civil or
cormmyeial I8 decided by the nature of the legal relotionship which has given rise w the
disputer see judgrmerd of 21 Apeil 1993 in Folker Sonmtae v Hans Waidmann, Blisabeih

Waidmann and Stefore Waidmenn, Puropean Court Reporis 1993, p. U963 and the rubibgs

RO

mvoked by P Grzegovzevk, P, Rylski and B Weliz in “Pragglad orzecnictwa Buropejsiieg
Tribuoate Spraviedliwosci 2 zakresn curopefskiege prawa poocesowege oywiluege (2003
2008Y" ¢ Review of the oase law of the Buropean Ceurt of Justice in the fleld of Huropean
civil procediwal law™), Kwarralnil Prowe Prvwainego (Private Law Quarterty} 2009, No 3,
P 735, StarBiag from that predse, o the Judgment to Leefionritow ef ol to which reference

fias aiready been made, U replind in the negative toa question referred by the Greek appeliate
k ¥ H

ourt :i'ﬁfiai;i‘nu toa Germn worbme massacre in the village of Kalavrita, as o whether actions
for compensation shich are brougly by naturgl persons agajust o defendant state as betng
Hable nnder chvil Jaw for acts or orssions of ity amied forces tall within the scope mitione
materiae of the Brossely Convention where those acts or omissions occurred during a nufitars
oceupation of the plainiitfls” state of domicile following @ war of aggression on the part of the
defendani, are l‘}léiﬂ.lfﬂfiii}f coafrary 1o the law of war and may also be considered o be crimes
apainst humanity. Thus the Furopesin Court of Justice did aot consider such actions for
compensaiion o be civil matters within the meaning of Article 11 of the Brussels

Conventon, nor, by the sare foken, withio the meaning of Asticle 1.1 of Resolution 44701

Lo as matters falling previously within the scope ratione materiae of the Brossels Convention

and pow within that of Regulation 44701, Tn the view of the Court of Justice, miltiary

operations conducted by Germany during the Second World War were emanations of state
sovernighty inasmueh as they were decided upon fo a wnilateral asd bindwyg maoner by the

corapetent public autharities and were Haked 1o the stae’s foreign policy: given the wording

[



{ihe provision in question, the luviulness or anlawifotess of state uetion bas ne bearing on
ii"uf; erpretation. The Cowet of Justice further pronaded its fudgment on othar legal acts in

the field of Baropean civil procedural b, pamely Qegulation (BCY No 80572004 of the

Fugopean Farliwment and of the Couneil of 21 April 2004 crenting » Buropean Epforcement

N 1ABG20080 of the

Order for uncontested olaims (O3 2004 L 143, po 1) and Begulation (£
Furopesn Farliament and of the Counell of 12 Decomber 2006 wreating a Furopean order for

payment procedure (OF 2006 1399, ¢, 1), both of which (o the second sentence of Agticle

aeid the second sentenee of Article 2.1 respectively) explicitly exclude Hability of the state for

asts and omissions in the exevewse of state authority {aeta fwre impeni

tevespestive of
whether such acts or omissions are lawful,

The Appeal Court was thus right o low in the foetsteps of the Reglonal Cowrt and
hold thal the erpretation given © the judgroent in Lechowsiton ef af remuined applicabisgz -

also on the basis of Articls 1.7 of Regulation No 44401 — i the chrownstances of the iustant

cage, The conrts of the Member States shin

the wnterpretation of the Cowt of Justice of the Lnﬂ}smm Unton rendered o response 10

guestions referrad to it The ples raised in the appeal for cassation that the confested decision
1 P

braached Arttede T in conjunction with Adicle 3.3 of Rt:gm‘laii@:itz Ne 4407 by ruling that the
sratter invoked by the plaint ff was not a civil matier sithin the meaning of that Kegulation is

therefore unfonrded. In this respect, the appeal for cassation contains no arguments whatever

that r.:ni»,g{}u wicline the Supreme Court o request the Conrd of Jusiice pursuan 1o Artiele 267 of

> Trenty on the Puoctivniog of the Buropeas Usnton (hereinafter “the THELT)
rui‘ix‘aggﬂ on g further goestion on the inderpretation of the term “eivil and comercial matters™

used (0 the fivst sentence of Adicle 1L of Regulation No 44401,

From s correct vuling that Regulation No44/01 was inapplivable o the rontter in
hand, the Appeal Conet, Hike the Regional Court, drew the wronyg conelosion. to wit that the
said roling indelt precloded any jurisdiction of Polish courls inothe maiter. Sinee Regulation
No 4401 was Joapplicable 1o this matigr, the support of nationa] jurisdicion for the
international ageeement was also itrelevant, and whiat reramined o be considered was whether
natioral jursdiction exists fo the matter by virtue of natonal legislation. The basis for a ruling
on this point roust neeassaoily be the Code of Clvil Prosedure 1o the version preceding the
Lawof 3 December 2008 o Revigion of the Code of Cretl Progedurs and Other Legislation
(Jommnal of Laws No 234, :i('c::s:n 13713, which entered nto foree on 1 haly 2009, Purspant to
Article 8.1 of that Law, its provisions apply to proceadings instituted after the date of 03 entry
2009,

»"'\Gﬁf’l’iﬁ(lf?y‘ o the Code of Civil Procedure in the aforementionad version, pational

nlo fores, whereas the prosecedings i the instant case were instituted before 1 July

Jurisdiction was coraposite in natuce, which is not the case in the present version. s existence
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e

then depeaded sty cn establishing 4 connection with the Polish fegal area via o connecting
factor with eational jorisdiction (positive condivon) aod secondly on the absence of
jurisdictional orounity (segative condition). The provistons of Artieles 1113-1116 CCP dealt

73

tsing thene “exemption from
1

cartiele 1112y, Poland also sccepts the jurisdictional mmouaity of forelgn states, transiaied by

with tnununity, as indicated by the e of the secBon comy

national juesdiction”. Apart from diptomatic mrounity (Article 11D and consubar ity

the taot that they oannot be suwi in national courts. The view that hag foally prey sied in
Pehisly hreisprodencs onder the influenee of the Hieranae is that, n accordance with 'xrmlc El
of the Constitution, the source of such :inimu,nify is penetally ac ‘“plud interaational practice
(Supreme  Court dectsion of 13 Mareh 2008, 10 OSE 29307, OSNC-ZD 2009, No B,

itery 33). This view @ coneurrent with the rulings of the courts of many states fe.g. Britain,

CSwatzedand, Greeee pud Germany) and of the Baropean Court of Human Rights (see.

for example, the jl:ulgm.iin:s: of 21 November 2001 in Alddsony v the Unlied Kingdam

Annex 63 10 the Minisiey of Justice’s tommunication of 26 Febraary 2018), The basis of the

o

jurisdictional imunnity of foreigy states is the principle of the equaly of states (par i parem

hahet inrperiany, The parpose of this principle, wihich {5 an expression of respect for state

mo
aovereignly, 13 1o ruaintain fitendly relabons betwesn states,

In examining whether Polish cowds have funsdiction m the sater by resson of
national legistation, it was therelore necessary, sirictly speaking, to sonnder not only the
pl‘i’WiSiUi‘lf& of the CCP conoarning connealing facrors with national Jegislation, bot also the

rufes of costomary public inferaativen! law concerning stafe Hnounity as a condition for

exempiion from natienal Jurisdintion.
Incthe Bght of Article 1103 pt 3 COP juveked e the appeat for cassation, there can be

no donbt as o the existence of the positive pondition the national urisdiction in this case. The

.,

plaintift s seeking enlorcement of an obligation aris from an anlawinl act conunitied in

Poland. There accordingly exists the coanecting factor with national legislation stipudated in

that provision. inthe tonn of a claimed obbigation i Polad,

The only issee of major practical significancs, therefore, 1s whether the defendant. as a
state, erjoys jursdictional immunity, Lo, what needs 1o be resolved is the incempambly more

wd over by the ower courts involved in the case - of the

cdifficult guestion - complotely pr

or natienal jurisdistion in the form of

flfilrvent ot pon-fulfilment of the negstive condition

the abzence of jurisdictional Imnnnity (exetpion from national pudsdiction, not as

roentioned in Articles T and 1112 CCP but as arising from generally  acceptod

.'j’

The conterd of the costomary rade of public lnrernational kow eoucerting the

infernational practic

jurtsdictiona! orounity of states must be determined acoording o the oriteria which, pursuan
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v Ariicle 38, 1Lb of the Statufe of the huematonal Court of Justive {Journad of Laws 1947,
No 23, item 90 as ameded), are decisive for the existonce of customary baw a3 4 source of
1‘31!%)‘&(". rtenational faw, Those criteria are: gerneral practive and a felt Jepud obligation fo act
i the speeified manner. The detailed maerial tor deterntining such conient consists of the
provisions of the Basel Convention and the UN Convention, the case-daw of international
courts, the dectsions of national courts, the texts of Joreizn legal acts and relevand sisteruends
i the Bterature,

I vlew of the carlier emphasis on the connection betwecn the wnstant case and the
judgment o Lechowtion of ol 1 must be stressed that reference o that judgment cannot
replace analysis based on the a"oc.s\»ff:fin:eiﬂ';iDum;i materinl. The judgment ja Lechowriton ef ol
coitaing an iderpretation relevant to the subsiantive scope of apphicative of Regulation
Mo 4401 bt does not touch upon state jucisdicional bumnnity. The Cowt of Justice of the
Bwropean Unien deliberately Jeft the guestion of such inuunity ouwtside the scope of s
deliberasions. Under Article 267 TFEU fex Article 234 of the Treaty establishing the
Buropean Commuonity). the Cowd of Justice has jurisdiction to ghve preluminary wlings
coneerning the (nterpretation of the Treatles and the validity and Interpretation of acts of the
nstitutions, bodies, offices or agencies of the Duropean Union. It is therefore not compeient {0

iterpret rules of geoneral lutemational custorpary faw (see point 78 of the opinien of the

Advocate Qeneral v Leclouriion ef ol w bttpyeuria.europa.cul For that reason, the euling

that the action brought agaiust a state in this case fv not a civil matter Withn the meaning of
the first sentense of Article 11 of Regulation 44/01 does not permil the conclusion that the
matier 15 covered by state jursdictional ity

While the existence as such of forelpn states” inmunity in prececdiogs before national
courts is bevond doubt, the problem is the present scope of that burounity. Thig problen,
whith s a subject of great interest in the Bierature, is closely uerlecked with the issue off

aveesy 1o the courts and S detence of other basic boman rights.

Untilaround the 19505 state irorounily was generally recogaized as absoluie. Tt existed

fay

i all eases; rrespeciive of thewr nature, unless the state i question waived d it In Poland the

cancept of absolute state fmmuenity found expression as luie as 26 September 1990 in a

}\wmmun of e Seven Judges of the Supreme Couwrt (U PZP 290 OSNC 1991 Nu 243,

cvn 173 AL the present tine, as a result of wradual departure frow that concept, v Poland, as
ire other states, i s cousidered @ generally acoepted principle that a foreipn stale arjovs
Jurisdictional immunity only o roatters relating 1o the exercise of state authority, L.e. eda ioe
imperin, but pol n oatters relating 1© participation o ordinary ¢ivil asd g:o:::m‘ne:rf;:ie‘ii atfairs,

L& acta iwre pestfonis (see Supreme Cowrt judgment of 13 March 2008, 111 CR). 29367,



S

On the assumption, therefore, that the plaingifs aotion relates, i accordance with the

ssed In the pudgment in Lechewion of of, 10 activities of the defendant falliag with

view exprg
the sphere of wera fure dmperdi, the defendant would vndonbiedly enjoy jurisdicrional
i . ! 1Oy

immunity, For some thue, however, there have beon strong lendencies towards further

restriction of the jurisdistional immumity of siates, In examisiog the presont case, theretore,

these fendencies must also be considered,

The main potst at issue is the exclusion of state oty 1w procecdings velatipyg ©
edress for injury or damage suffored as o result of unlawiul acts coramitied ~ as in the present
case - in the foram state, fe the wate of the conrt giving judgment (toct exeeption). There are
deep teleologicad grounds {for deaving siate bomunity {n this area. The strong eonnestion of
the maticr with the legal order of the thrum state a0 & gurhent ja favowr of such dewial, The

crgas of o siate in the feritory of which such acts are conpuitied youst, by virtue of i3

Jurisdetion over the g:egmgphi(_:aﬁi, ares in question, have the possibilily of judging the o
of those acts.

With one exception (Fakistan’s State horounity Ovdinance 1981), o all states which
tave passed faws govermning the immanity of foreign states, those laves exclude Smmunily of a
defendant forergn state in cases relating v orimes commitied 1 the weritory of the forum state

(8 1603} D) of the Undied Siates Foreign Soveroign Immunittes Act of 1976 - Annex 1 o

the Ministre of Jusfice’s communication of 26 Febroary 2010, Section 3 of the Brifish Act of
1978, Section 7 of the Singapore Stafe Tmmunity Aot of 1979 ¢ — Aanex 13 1o the Ministry of
Justice’s comprmmdeation of 26 February 2010, Parapraph 3 of the Canadian State oydunity

Act of 19872 — Avnex 14 1o the 'z\'%finisiry of Justice's communieaton of 26 Febraary 2010,

Section 13 of the Australn Act of 1985, Section & of the South African Act of 1981,

Article 2() of the Law of 1993 on i‘he Jurisdictional [umuaity of Porelgn States before
Argenirodan Conds - Aomex 16 1o the Ministry of Justice’s conunndcation of 26 February
2010, Artivle 627E

Law — website of the hierpatonad Compsston on vl

para Hod of the Hungarian Law-Decree of 197 on Private Intersationad
Siatns: hipAeiect o/, and
Article 10 of the Act on the Civil Jurisdiction of Japsn over Forelgn States — according 1o
fnformation avalable on the internet, this faw entered into foree on L Agpril 20100

Similarly, Artele 11 of the Basel Convention prechudes o defendmyt state from
claiming Jorisdictional ioumunity in prevesdings velating to redress for byury or damage i the
aets which occasioned the Injury or damage occurred i the torditory of the state of the forum,
and il the asthor of the juey or r;i::mtza;sz,{: was present ivcthat territory at the fime when those

an analogons provision, as does

acts ocewred, Articlke 12 of the UM Tonvention mak
Article 3T of the Dafi Convention on the hurdsdictional Toununities of Stades and Their

Property adopted by the Interoational Law Assoclation at Movivend 1o 1982 {International



al Materinls {1983, vol, XX, pp while in the resolution adopted by the

3
!

Institot de Drou International (Jostiuie of huerational Law) ut its conference in Basel in
199y Unstirure of Interandional Law 1992, vol 64-8 pp. 267 ¢t seq) dnjory or damage
resulting from a crime conuvitiad in the {orum state s roentlonsd ameng the orifeds
indicating that the courts of that siate have jurisdictional competence,

The view that a deferdant state dogs ol enjoy Unpumity in procecdings reloting

redress {or ~3MU\, ov damage suffered as a reselt of vulawiol pels corpmitied i the forgm state

s alzo supported by judicial practics, That view was taken, for example. by the LS Court of

Appeals iy decision of 29 Decerober 1989 in Helen Liv v Kepulblic af China {Anuex 21 o

the Ministey of Rstice’s conmummnication ol 20 Februaey 2010, by the Greek Suprame Coud

in itz dectsion of 4 May 2000 10 Prefeciwre of Fointia v Federal Bepublic of Germany, faren

s the Distomo case (Annex 19 to the Mindstry of Justice’s cowinunication of 76 Febouar
20Uy, and by the Tlian Conrt of Cagsation bn s deeision of 11 Mareh 2004 in f"tf’i‘?‘i.f?i 1
Federal Republic of Germeany (Annex 31h 1o the Ministry of Justice’s communieation of
26 February 20103

That view is alse shared by nany aathors,

The material on international legal acty sod state practice adducad above, ag well as

the ophndons of achelars, gives grounds (o assert I}w al the present tine theredoes gotexist an

obligation under international Jaw to goant a foreign stale mmanily 1 proceadings welating to
redress for injury or damage resulting from wnlawful acts, if the acls which cecasioned the
igjury or damage ocourred in the territory of the state of the Torum and the author of the injury
ar dumage was present in that tereitory at the time wheo those acts ocaurad.

That assertion, however, does ant conclude  the matter. In considering  the
cireumstanees of the matter raised by the plainiilt, the first question that remaing 1o be setiled
is whether the norm of custormary pubiic international Jaw in force at the presont time that
Jurisdictionad impnity iz excluded i proceedings apainat 4 state relating to redress for indury
or damage suffered as o result of an unlawfal act commoitied in the foram state is applicable
where the untawful act cccurred seores of vears ago - when that norm was not yet in foree
The accepted pringiple of pabfie international law that the Jegal siguificance and assessment
of evenis depends on the rules in foree at the tine of thew ocourcence could give reasoen fo
anmwer that question i the pegative, That prineiple, however, has o substantive agpect; it

concerns the effects of eventy {n the sphers of pubbc international faw, whercas state

inmusity, although ar Jostitution of public international knw, is of a clearly procedural nature:
it alfects the possibility of passing judament on the substance of the case, Ju the ficld of
provedoral faw, bowever, the intertempora! priveiple v diffierents proceadings instimted uoder

a vew faw are conducted gecording o that law (principle of the immediate apphication of Bew



faw, Faceeptions to the priveiple of the immediate applicaan of now law are admissible ouly

where a new faw enters jufe force when proceedings are alesady uader way (see. for exampls,

¥, RN

the grovnds for the Supreme Cowrts decision of 24§

No 2, e 79, and for the Resohaion of the Seven Judges of the Supreme Courtof 17 Jan
2007 o a Legal Poueiple, HD CAP 4900, OBNC 2001, Nod, e 33), whergas wo such

circunistanee obiaing in the prescaf caze. Hotitloment to siate anuunily mivst therelore be

examined i the lis*hi: of the nerm of interaational Iaw in foree at the thoe when the count

decided on the admissibibity of the proceedings. and not the nowmn in free al the fime when

sot of the plaiatifTs sotion was copuniited, A stnilar proble

the ualawiul act that is the sub
aristng b regard to the application of the US Foreign Sovercign nmusiiies Act was settled in
that manuer by the US Supreme Cowrl’s judgment of 7 June 2004 in Al v, Republic o

Ausirice (see pt 1L9h of the Mindstey of Justice’s communisation of 26 Februnry 2010 and

Annex 37 thereio). i the opinion of that Cont, there is no impediment to application of the

from imnunity provided for in the Aot in proceedings that velafe to oncurrences

axemption
which ook place belore its entry 1ute foree, inelndiag events that vecarred during the Second
World War. A further argument o suppott of the position adopted {5 provided by the UN
Convention. While Article 4 stipulates thet the Convengion shall not apply 5 proccedings

fugtitnted prioy to its enixy into force, ne provision comespondiog to Article 353 of the Basel

Correention was included, so there is nothing to provent its application in proceedivgs that are
ristituted afler Hs entey into foree but relate to prior cveuts,

Giiven a positive answer to the guestion of the applicability of the mule of Gustomary
public Jniemational v In force at the preseul time, the nest guestion that needs {o be
apswered @ connection with exemption fram state jwrisdictional immunity in proceeding
rebating 1o vedress for injury or damage suffered as a vosult of andawinl auls committed i the
forum stpte 18 whether such exempiion also mphc& in proceedings concerning events that

peerr in times of armed conilict, and speeiffcally such deamatic evenis as the pacification of

:-i\rﬂ'u,:kf 31 of the Basel Convention, in stipulasag that nothing in the Convention shali
affbet any iraraumities or privileges enjoved by a Contractiay Smte o respect of anvibing done

of another

or omitted 10 be done by, or i veladon 1o, s armed forces when on the terrdtery
Conracting State, rofes oud application of the exemption figrs siate jurisdictional Immunity
provided for m Avticle 11 in proceadings relating W redress for infury oc damage suilered ts a

out of sooed conflict

result of andowin] acts comumitted fn the forum state in situations m'ifsirasz

{sue 13 this conusction poind 1le ol the explanatory report on the Convention - Asnnex 2 {o the

Ministry  of Justice™s  convnumication of 26 Febroary ‘2()?[?_}. The Ioteroational Law

Commission’s commments on Article 12 of the UN Convention, which coossponds
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Article 11 of the Hasel Convendion (pp, 44-40 ~ Annex d to the Ministry of Justee’s

eopaymumeation of 26 February 20010), Hkewise express the view that this provision does not
apply o stuatioos arising out of armed coniliet, and i was that view which prevailed in the
negotiations oncthe UN Coovention. A shimflar position & also beld by the authors (Hazel Pox
and Dovid P Steward) whoese statements are quoted b Anoexes & and 7 1o the Ministoy of
Fastive’s cormrapaicatior ol 26 February 2010,

Al the same fime, 31 1 hard {o find an example of & wling by 4 sational court

)

recogniziae, solely on the busis of the ot exception, the adrissibihity of actiong for redress

353

o

against o foreipn state (o relation o events encompassed by wariiiee conducted In the terriiory
of the foram state,
In vigw of the specific aature of military confliets, state eotitlergent to jurizdictional

gty appesys toost justitied precisely i relation o matters encompassed by warfare.

"+

Armned contlet, and the large-seale cosualties, coormous destruction and e;u:ii‘i’ti*in:;;_g nvolved,

carnot be redvead o relatious between w state (the author of the infuey or damage) and an
ijured indvviduals wartire takes place primarily between states, For that reason, material
claims relsting fo armed confliot are traditionally regulated by peace freaties almed o

resolving the sonsequences of the conflict in their entirety at both the teenational and the
mdividual fevel, State jurisdictiona) irununify Jo such matiors is a means of ensaring that

material claimg vesudiing from warfare are dealt with by an International law procedure. The

purpose of excluding judicial settlement of disputes about such elabims is to prevent o sifuation
in which the nermalisation of muteal relations bebween states al the end of a war is hampered

by numerous court cases dealing with matertal claime resulting Bom that war. Such cases

could constitute ¢ factor sustaining political ennilicts and thos potl necessarily lead o adeguate
seittferment of the olaims in questfon. The wfortmeniioned ternational law procedure Tor
settling claims 1'f331~s~ﬁmg from warfare. combined with foreipn states”  endiflement
jurdsdictional immunily, is of a universal nature. This method of dealing with claims relating
o evenis encompassed by warlare canvot therelore be congidered solely from the perspective
of relations between Poland and Germany, Le. frove the pesspeetive of states that ended war
beiween tham more than f;ix‘t,\/ VEAPE 0.

In peneral, cases invelving the activity of the atmed forees of one state 1o the tevritory

of anether stale touch vy the essence of state soversignty and involve sensitive issues with

replications. for diplomatic relations and nanonal secuaty (see judgroent of the Buropean

-

Cowtt of Human Rights of 21 November 2003 o AMelidfinney v drefwnd, LEX No 75882,
concerning an incident in which a British soldier opened fire an tash tereitory).
Nevertheless, although - as already mentioped - it i baed o Tind an example of a

rubing by a pational court recognizing, solely ou the basis of the fort exception, the



adratssibibity of nolions for redres rainst

by warfiee conducied fo the territory of the forom siate, these do L’-Xi;f&i cotit (}c::tzisi.om; and
shrtements 1 the ii‘tmm'urc that admit such dains on othey, yoore general. grouads, The peed
rotnds 38 exeeptionally fmportaal in the clreumstances of the lostant

10 z:zx;;m}m{f these other ¢

abrs i which individual ngury tord cemuing outside the boits of

cass booause aostale of 4

state ity can ralse fodamental doubis of an axiological natre, and mass yjudes

caused by the amaed actions of an aggressor stale wondd come into that cat

ST

T s fudpment in the Distameo case, the Greek Supreme Conrt expressed the view that,
although damage resulliog ftom aoned conflict should jo principle be scttled by way of
nternational agreements coneluded after the end of the war, a siate cannot be profected by
iy it eases where o specific act was not connnitted agatost the eivilian population asa
whole it wag divected ar a specific individeal not divectly or tadirectly Involved in amed
activities. That view was exprossed. in particulae, in regard 1o acts consituting orimes agalust
hurnanity and abuse of power, contrary to g;;e'rwrzii by accepted roles of international faw. In the
aforementioned judgment. earbier rolings of US cowts werg invalied. fn those rulings based

A

28 Foreign Sovereipn rumumities Act of 1976 - inter alia {n the Judgroent of

on the United 5
13 Qutober 1983 in Von Dardel v. Union of Sovier Scciufist Repubdlics {Armex 11 o the
Mintsiry of Justice™s conmuicanon of 26 Pebruary 2010y and the udgment in Helen Lin v
Republic of Ching —the court held that a deferdaat foreign stafe dos not enjoy inaunily in
matiers relating to obvicus breaches of gererally accepted rules of nternational law. I the

Distomng case the Greek Supreme Court also expressed the view that & smte which permits

wseil a brench of & perenptory (iuy covensd norm of public international law thereby tacitly

wdves its mnunity.

This tendeney s also manifest in the judpment of the Halian Court of Cassation in

Ferrind v. Federal Repubiic of Germery, inowhich it was held that the obligation to respect the
imamunity of a defendant state does not exist where the causative act that s the basis tor the
vlaiim belongs - like deportation to forced labour {5 (he case I question — fo the category of
erimes under Infernational law. Serfous breaches of peremptory principles goveming the
protection of human rights are crimes under international Taw, Those principles belong o the
esscoee of the fotemational leged order and take precedence over all other principles of poliic
itemational treaty and customary law, weloding those concerning state wununity. Every
state is obliged to punish breschies of these principles: To passing judgment, the Couet of

Y

thon aleo referrad o the fact that it has oot been possible for g long thine w inveke the

fametional unundty of sicle officials in order to prevent the authors of Interatioual crimes

from being brought to justice, Since the impumity to which state officials am entitled s

cssentinlly o sub-category of state immuntiy (s puapose being to preveni parties from
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cleoumventiog o state’s mmuaity by bringifip actions agaiust its office holders), there should
also be go grounds for malninining state bomunity in proceedines relating 1o redress for injuty
ov daraage sutfered as the result of an interaatonal coime, The pasition taken in the judgrent

o

Wy Fervint v. Federal Bepublic of Germany was supported by later ._]ildgil?ﬂi;‘.ifl‘ils of the Court of

Cassation, faer afie the jndpmedt of 21 October 2008 in cominal proceedings in which the

suesessors of the vistis of the pacification of the town of Ulvitella sought compensation
from the ‘F'cr;l;-:rszf{ Republic of Germany {Annex 36 to the dinistry of Justice’s communication

of 36 February 2010)

As well as the abovementioned rulings, there are dissenting opinioas of judges in cases

similar to these discussed above who took o different position and recognized state iromunity
in the matter. Speetfically, i Mergellos v, Federal Republiv of Germany, in which the Greek
Special Supreme Court, passing judgroerd on 17 Beptomber ..-Ei}i,i.i}(.»‘\s‘u-zf:x 19 1o the Ministry
of Justices commmgication of 26 Febroaey 2010), departed, with prospective effect, from the
position taken 1w the judgment of the ('}1'&(-:3.\;, Suprente Court in the Diviemo case, while the
judges in the minovity expressed the conviction that Article 31 of the Basel Convention does
not eover war crimes, the prolubition of which has the stalus of a s cogens oo and 18
therefore hierarchically supervier fo any othier novm of infernational law, Tn their opinton, way

fimes cannol be considered an slement I an aoaed contbel justiiving an exceplion o the
m‘mc*i}’ﬁle of customary law epressed i Article 11 of the Basel Convention, Similarty, in fhe

Judgrnent of the Fun ropeLn Court of Humas Riy shig in Afddsend v Unifed Kingdom, the

reasoning of the minority judges cencomiing ponsecognition of the immunily of a st

(Kaowait) in proceedings institted in Britain relating 10 an act (Jorture) conumiited in Kuwwait
{and thas on this occasion i a dtate that was pot the state of the forem) cenires on fhe
:imp(.wftmaw and peremplory stafus of the probibition on torurg imternational faw. They
stress that, In view of its status, the prohibition oo forture takes precedence over any other

nomt I Mebthinnee v, Iredand, the minority jadges of the Buropean Court of Tlaman Rights
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maininined that, by d(UL{‘rH!]&l that the British Secretary of Stale for Northern Ireland had
mununity i relation {0 the meident in which a Briosh solider opened fire in Trish terdoey
(Annexes 37 and 38 to the Minisiry of Justice™s copununication of 26 Pebruary 20103, the
frish courts unposed a disproporiionate resiriction oo the dght of Judicial aveess in the light of
Article 6.1, of the Furopean Convention for the Protection of Humae Rights and Fuandamental
Freedorus Clournad of Laws 1993, Mo 61, em 284, as amended - heraipafter “Furopean

Convention™},

i the ldemture, some authors also argue that staie ity shoold be denied 0 ea
fnvolving senious breaches of human rights, A in the court subings, various gromnds are

n

ivoked, The arguinent of tacit walver of lmnpinity by the state s fourd, we i the coneept -~



s

L

3.

closely related o the sonstrat of abuse of power — of the "fdeliure™ (Ferwirkung) of state

bmnnity a5 a resalt of action by the sate that is manifestly contrary 10 hnfermational law,

Analogies are dravwn with the prosecution of state officials for breaches of homan rights
commitied in the cowrse of thele duties, usonlly accorapaniad by the claim that an act cantrary
to peremplory norms does not have the status of a soverelgn acl, However, advocates at the
exclusion of state Inmunity (o cases involving serions breaches of human dghts appear to
atfach miost weight to the concept of the hietmehical superioriiy of iuy cogens nomus in the
legal systent. In this respect, seme advocaies of the exclusion of stale immuonity W cases
fnvolving serions breaches of buman dghts atach particular importanes to the norm

guarantecing access o the courts (Artele 6.1 of the European Convention).

P

Nevertheless, many court rulings do ot endorse the aboverentioned arguments for

{he exclusion of state immnumity in cases copeerning ¢labms resulting from serious breaches of

frman vights, including those arising in the course of armed conflivt, These argurments are

also rejected in @ significant portion of the Hterature.

¢ that it can do so tacitly inthe cases considered have been

entitled, the argumeands o the off

R

While there is no doubt that a stafe can waive the jurisdictional Imrounity to which i is
th
I

acting

rightly called into giestion. Such tactt waiver, HUis argued, anises etther from the state™
b g rnorner contiary to perempiory norms or fromt its adhierence o an intenaiional agreement
on the protection of fusean rights, The first concept vests on a witally arbifeay premise -
fils 1o take account of the fact that 2 sinte’s waiver of Immunity must. ke cvery expression

of will, be effected in & sufficiently chear manner — while the second is lard 1o reconcile with

the requirements of treaty law coneerning adherence to an international agrecment, t should
be noted that even dn the judgrmend n Ferrind v Federod Republic of Germary the courl
distanceid itself fom the argument that the defendand state had taeity walbved its inouaity, A

sioilar position was taken by the US Court of Appeals in its decision of T lJuly 1994 in Muge

Prinez v. Fedeval Republic of Germare, o case arising out of the Holocaust (Aunex 33a tothe
Mintstry of Justice™s communication of 26 February 20103, That position was supported by
LR cowrt decisions of 8 April 1997 in Hirsch v, State of Tsrael and State of Gernany

(Amnex 56 to the Minlstre of Jostice's comrounication of 26 February 2011 and of

A

26 November 1996 and 10 Febroany 1997 in Stk v Libpe, o case coneerning the Lockerbie

alr disaster (Annes 54 tothe Ministry of Justice™s compmmication of 26 February 2010)

Considerable doubts are also raised by the concept - closely refated o the construct of

abuse of power -~ of the "orteiture”™ of stale Inmunity as a wwstlt of action by the state that i3
manifestly contrary to international ke, These doubis privoarily concent whether fhat coneept
cat be justitied by reference to the general principles of Taw reforred o 1a Artiele 38 1.0 of the

Statu {ehe dotcruational Cowrt of Justice, Siate owouaity is regulated by customarny



g -

s

interaationnl law, bod general }:»z'i'i';q;:‘i;}hs:a: of law can be invoked as a source of nteraativund
Jaw only in the case of 4 gap in the nerms of tntersational treaty or dernational cusformary
v, Furthermore, application of the concept in guesion would fead to the exchusion of state

ity oo grounds of fairness, as a reselt of which the correspondding court decision wondd

resemble the imposition of repeisals, and it is highly doubtinl whether, given the politionl

P

dimension of reprisals. their i;”inmsi{imz can b'i;t a raatice for the courts, Tii\fﬁ:n if that w

considering the maller rad utmih li‘icn a Puhxn court would buapose reprisals on the i"‘ﬁ';:i-;:‘ii'éi;‘i
Republic of Germany for cverits that ocourred over sixty years ago, In this connection, 1
showdd be borse nomind that Poland too lnvokes state inunonity o proceedings brought
against it 1n Joreign coutts i connection with its post-war naticnalisation and exproprintion
Jegistation. An example of this is the case brought before a New York court in which Theo
Crarh and other plaintifis soueht compensation from Poland for Hegal deprivation of property
i the course of o “planed antissroitic o™ (see ptIL® of the Ministry of Justice’s
cotrmancation of 26 Febraary 20103

In Margellos v Federal f\.é}?ilf‘fzc af Germemy, the Greek Special Supreme Court,
departing with prospective effect from the position taken by the Greek Supreme Cowat i s
judgment in the Didemoe case, reasoned that aousd aotivities in the context of a war wke
varions forms, inchuding disproportonate and cruel acts of cetaliation by the amed forces of
the aggrassor. That being so. the Greek Sopreme Coart’s distinetion between the operation

carred out in Distomo and the soncept of wrped confliv was setificial and dild not correspond

1o reality. Despite the disproportonality sud oruelty of that operation, It was nevertlicloss ap
1«.\1‘{*L‘m i e armied condlict. Although Article 3 of the Convendion respecting the Laws and

astoms of War on Land signed at H Hague on 18 Qciober 1907 {Toumal of Laws 1927,
Mo 21, Hem 161) provides that a belligerent which violates the provisions of the Convention

shall be lable to pay compeasation, 1t dows mot resteic the purssuit of clatms for sueh

corapensation through the sourts, That ssue I8 covered by public internafional aw, under
which the jurisdiction of cowts fn the matter is restrieted by the principle of stale in';i'mn‘iiiiy.
b the opinion of the Greek Special Supreme Court, at the present stage in the development of
public demnational law there exists no generally accepted priveiple sllowing, as an exception

1 state immunily, the pursuit in the courts of claims relating 1o nabawfinl acts cormmitied -

whather in peacetime or o tme of war - by a foretgn state 1u the fertitory of the forum state
with the participation of the anned forees of the defiondant state, and infemational practice
containg no clear evidence of the existence of such an m;zz@:p’ticm(

- redress

It its decision of 14 June 2006 in Jones af af v Sl Arvabia, concernin

(
for forture commiited by state offictals i the tewitory of Saudi ¢ mbm {Anpex. 7.L o the
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Ministry of Justice’s commumication of 26 February 2010, the House of Lords recogmzed the
defendant’s immunity and, involking the Canadian Cowt of Appeal’s decision of 30 June 2004

ihlic of Fan (Annex 45 (o the Muistry of Justice’s communeation

in Brwzart v Slamic By
of 26 }"'chmeir_\,-‘ 2000, hetd thot although the probibioon on toriure s undoubtedly «
poremptory norm of poblic nternational Jaw, stafe Immuonity in cases refuling o rodress for
torfure doss net aifect the prolibitios tself bul enly restriets the ursdiction of pational cowis
iy such matters. Bfate ooty wonld be in conteadiction with the probibifion on torture only
it it comprised & complomentary procedural yule obliging pational courts o adont its
application fo such cases by way of exception te the prineipte of the bromanity of foreign
states, That, however, 18 pot the case. [t is not therefore for a nattonal cowt t© “develap”
international law by vnilaterslly attdbuting 10§ a content whieli, while comesponding o the

values enshrined in peremptory norms of ioternational law and desirable, is not secepted by

other siates. Although such activisre ju the field of natienal law s 'wj:thin. the bimits of the

Judictal function, it is undbceptable in the tield of foternational law, which is based on the
common agresment of siates. Accordingdy, i a siuation in which there is no avidence that
staies aceept. a5 an exception 1 the principle of bumunity, the jurisdiction of nativos! cowts

i actons brought against foreign states for breach of fux cogens norms of international aw,

the principle ol foreign states” entitlenent to aniuity should apply.

The ruling of the International Court of hstice of 14 February 2002 & Congo v

Belgiwm may also be read as an expression of the view that breach of fus ¢ogens noous does

net @ve rse o aulomatic sanction in the form of the Jing of rununity as an fwpedinent 1

<

o

WeaTing B cuse concerning a breach of those aorms, I that ruling the Infermationsl Cowt of

Justive contiousd, oncthe basis of customary law, the munity of persons holding ligh st

office and did net consider the present stage of developriant of the law regarding exception

from the said rorunity {Anoex 5% of the Ministry of hustiee’s ecomununicaiion of 26 February
20103

Thus part of the legal doeirine, which iy divided on the polat at lasue, stresses that
there can be ne guesiion of a contradiction between principles of sinte ity and fe
cogens norms siaee ey are of wo difforent kinds: the former procedural and the latter
substantive. 1t follows that an aperative fo 1 state ity o cases congcarning redress for
fartnee canpot be dedused from norms prohibiting tortuve, just as gomms permitting theuse of
wrture canunt reasonably be derived from principles of tramanity. The Tact that a substantive
norin of public {ntersational law contatns no guarntee that it can be sanctioned in a foreign
uational coort means that o cannot collide with & norm Concerning stale immunity whicl
niakes sueh sanction impossible, The distinotion between substantive gunmniecs in the field

of humian rights, on the one hand, and the procedurs] obligation to aceord protection in
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relation 1o those vighis, en the other, s grounded 1w preniises of public Hteroational kaw

respecting the sovergipnty of individual states. Although it rests upon the prevention of

midnation of the Jegnlity of o state’s action by forelgn courts, state nnminity does not rale

ax
out tesoluiion of a contlier, with the participation of the state converned, by approprinte publin
wternatioual law methods,

Yo dl-ddsani v, United Kingddom, the Fuoropens Cowt of Human Righis declined to

rinde that Bosh cowrts bad violated Article 6.1 of the Bwopean Convention by refusing, ou

the ground of Kawalt's entitlement to inimonity, 1o award compensaton frova that state for
the tortuee of Al-Adsani conymitted In ity fereitony by s state officials, In the opinion of the
ss 1o judicinl protection i oot absehate. State

Cowt of Human Rights, the right of acee

tmnanity, @s an mstitdion of public interpational Inw, serves a rightful purposs; naiely the

madntesares of Seadly relations between sovercign states, Measures consistent with general

principles of pobhc indemational law, based on the jostitution of homunity. canooi in

pringe :3] be judged a dlsproportionate restriction on the right of judicial access, To the opinion
of the Court of Humam Rights, there are no rules of internaniored law, tudicial decistons or
other materials that conld inclie it 1o the view that a state does not enjoy jurisdictional
immunity tn civil procecdings relating to redeess for acts of fortuee. In Mollbinney v freland,

oo, the Buropean Court of Hiaman Rights held state immuonity to be s admissible restriction

v the right of judicial secess. Siodaedy, in Kelogeropaulow e al v (j'z'fs:"v;::e and Germany

{Anpex 69 to the Ministey of Jusics’s comrunication of 26 Pebruary 2010), welivrating the
conclusions reached in iis decision in Alddyeni v United Kingdom, 1t raled that the Graek

adaislsirative authorities” refusal w authorise the selzuve of German property o Gregce ©
enloree pzﬁx}»‘;11c3&t of the d,ezmﬂgfef; awarded agninst Germany by decision of the Greek Supreme

¥ fhie

Court in the Distome case could not be considerad an unjustified res

judiclal aceess, Inreply to the argument that the prohibition of eriraes against humanity is a
x cogens norm which supersedes nov governiog state inmuntty, i held that the view tha

a state eannol claim state tmunenity befare the courts of another state w eivil ¢ mcxfcd'in;:;;s

feln lmg to redrass for orimes ‘uzal‘mi }Umcmm does noet cu SRR SY fficient aueephanes aniong

states at the present tine,

In ts decisions in dl-ddsani v Unired Eingdom and Kaloeeropoulon ef. al v, Greece

(%)

ared Crermany, the Furepean Cowmt of Human Righis aiso sejected the analegy with the
proseoudion of state officials for breaches of human rights committed o the course of their
duties - an argument vsually accompanied by the clabm that an act contrary 10 peremptory

noving dees nol have the status of 3 sovereizn st That position accords with the view

expressed in the decision of the House of Lotds 8 Jones of al v, Swndi dradic and with the

ruling of the Court of Justice of the Eoropean Union in Ufs judgment a0 Lechowriion of o



Sepmpmy, A% the Attomey General \mn_n\d i puind 63 of his opimion in

the latier case, the view that the acts of the German wrmed forees did pol constifule ot fare
saperit would Tead o diffieaities in identifving whe i lable booause it would be pussible to
atfribuie lisbility only to the persons whe actmally cansed the doamge rather than to the state
o which they belong,

st also be borne in mind that the absolote tejection of siale imoumity in

pomrmitil }:xs‘ci\i‘,tacd pEs in eases concerning redress for damage occasioned by breaches of

v

]

v rights should Jogieally be connected with deniat of the executive immunity of the stute

i such cases, whereas ot the present time the nernational coraiaity decidedly does aot
aceept derogation from executive immunity. A felling exauple of this, in addition to the
abovementioned refusal of the Greek administrative authorities to authorise the seizure of
Ciarman propacty i the Divigimo case, is the suspension by the Presidend ol the Uniled States
of & provision pormitiag seizure of the property of diplomatic missions and consular posis of

states which support terrorisro, I was considerad that at,p}u atina of that pravizgion would

branch the United States” freaty obligations and deprive {ts foreign posts of protection,

Comprebensive consideralion of the material discussed shove, asserablad for the
purpose of reconstructing the contents of the noom of customary public nternational aw in
foree ai the presend time 1 the fHeld of sthate Jurisdictional mmunity, tends 1o snppan the
conelusion that there are nsufficient grovnds for tevegnizing an exception to stale tnmunily
iy eases concermug cedress for breaches of buman rights vecasioned by ondawlul acts
committed in the tewitory of the fornm state which come within the category of armed
activities. it s foue that a certain potion of that material - specifically the deciston of the
Greek Suprore Court 5 the Distono case, the declsion of the Court of Cassation o Fervind v.
Faderal Bepublic of Germany and statements in the Bterature \Lii"i‘f‘ﬂmﬂ the posinon faken w
those desisinns — may udieste the begionings of the smerpence of a oy which excludes

bt having regoed to

stale Iununty in all oases concering sevous hamonn vighis violation:

anoihier important portion of the material - especiaily the decision of the Greeh Special
Supreme Cowrt do Margeliow v Federal Bepublic of Germeny, the decision of the House of
Vovds i dames gr gl v Sinedi Avedia, the decision of the Suropean Court of Human Rights in

Al-Adsani v, United Kingdom and the statements i the Bterature supporting the position taken

in those decisions — it canaot be em;:t:-p_rcd that such o porm bas alecady emerged. Thus

aithiough such a norm may be des al view ol human rights, it cannot be

maintained that it is already in foree, Any doubts in the outer will be resolved by the

fnternational Court of Justice, before which the Federal Republic of Germany has instituted

aroceeidings against the slin, dn connection with the decisions in Fereind v

H
&

Federal Republic of Germany and similar cases, for alleged breach of an international



ptilgation threngh disvegard of Germans™s eatitfement 1o ginmlmmml orunnity (Annex 61
to the Mgty of hustice™s communication of 26 Februury 2010,

Furthermors, while sot denving the great imperi;}z‘cm of the present concept of
hernan righis, the signiticance of stafe Grununity pwst also be borne in mind, Hased on the

prinerple of the eguality of states and the ﬂOE‘l’:i-*S-’LEiJj{i tion of sovercign states o each other's

yuvisdiction, it sevves w rositotain friendly relations among them, In eliniu ting the influence

the pecitrence of tension

of nattonal courts on the fegal sttmation of mfeigxl staies, 1 prevent
between states by cusuniog respect for sovereipnty, T so doing, howsver, stale fnmunity does
pod ude ouf the cesolution of contlists by appropriale public internstional oy methods, Az is

Kknown, matertal olaims resulting fom events of war are traditionally settled o international

vizatios aimed 8t compeehensive settlement of the consequences of mitary coathel
matiner of seftling such claims s even the most appropriate having regard 1o the speeiiic
nature of such conthict,

Thus although the pacification of Szerecyn by German armed forees was & Qagrand
vigtation of the law ol war and of hunusnitanan law and — forn a present-day perspective

clearly breached absohuely binding norws on the proteciion of human I'i'{zh'iiia{ proceadings

instituted against the Feders]l Republic of Germany relating o claims arising out of that event
cannot, in the lght of the custonary porm of public iernational lw I free at the present
tirpe, be considered exempt fron the prineiple of state fuoisdictonal omunily. In gecordance

with the decision of the Buropean Cowt of Human Righis, this position does not breach

Article 6.1 of the Furopean Comvention gu avarifecing the right 1o profection by the cowts, and

£

that decision must also be considered pertinent on the basis of Astiele 451 of the
Constitution, since the two provisions are essentially soncurrent.

fn any event, state jurlsdictional bnmmnity cannot be constdered an inadimissible
restriction of the right of jndicial aceess whers plaintiffs have reasonable nliermative means
available fo protect thelr rights effectively (see judgment of the Bueopean Cowrt of Human

Rights of 18 February 1999 in Wale and Kennedy v Germany, LEX No 77226). The

essential neans of dojng so is to fle a clainy in the courts of the state in which the breach of
basie hurnan rights oceurred.

Recognition of the defondant state’s tmmunity denotes non-fulfitimernd in thds case of

the negative condition laid dovwn in the Code of Civil Procedure 1 the version procediag

Law of 3 Decornber 2008 on Revision of the Code of Civil Procedure and Other Ley

naraely the absence of jurtsdictional immunity. Thus despite folftdment of ’i:h-f.»

sopdition, Lo, the exizience of @ connecting factor with nagonal jue fsdiction, Article

CUP cannot applyv in the fnstant case

»



o

The platntf™s arglanenst that the existence of ;mimt:.shmx Hotion i the instand case
1 shown by the Supreme Coust’s decision of 7 Novembee 2007, 100 2907, desipunting th

court competent 1o bear an analogons case pursuant to Artiele 4% CCP, cannot be eu::c:.'c:jg:«i{:azi,

Tt signation of & loeally competent court by the Hupreme Comt porsiaat o

wr view that the de

Artivle 45 CCP should be precedad by cxnminntion of the guestion of pational joriadiction,

thouph found in the Herstare and accepled in the carliest vomrt nlings {see, In particndar.

Supreme Cowt decisions of 30 August F965, IV 0O 20963, LEX No 5559 and 14 Febramy

1983, 1100 13/83, OSNC {983, No 12, ftam 1963, is incorrect and is not upheld in prineipls
in g::f{::".(:t}fj~i.il‘iS}:\mden(:x’;‘:‘. The basis of the organdsation of the judivial svstentiy the dovision of
labour between courts, and therefore — ax comectly explained in the latest Hweratare oo the

subject — the existence of national jurisdiction in a given case should not be the subject of &

dacision by a wndom eourt but should be dectded by the court competent in the given case,

Forthermore, even if the Supreﬂm {lourt were obliged o exwine the quesiion of national

g the competent cowrd, the result of that examination could na

junsdiciion belors des
he bloding on the court designated @5 competent, sinoe the latter hag a dwty o examing all

absehue procedural condiions indep

I follows from the presenl examinaion 1o cassation that, despiie an incorrect

statement of reasons, the (:f.j,tnest'-':‘.n:i dectsion corresponds To the faw and that e plaiotidly

appeal i3 cassation should be disroissed pirsuant 1o Article 2987 CCP.
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