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Anno; 2 

Deuxièn1e Conférence {ntcmationa.k de .l.a J\ri.:-::, L.a H:tyr;: ! 5 Juin--18 

Oct.uhre 1907, Acte:; et Doçument:;, Tome Hl, LD Haye l Q07, 247 

Tlw Proct~edings oftb<:: H::tgue Pen-.:e Conferences, The (\)nî'!:~ren>X' of 

1907. Acis and Doc:umcnt:;, Volume IlL .Nt~w Yotk 19:21. 139 

Fcdc~ml Court Rio de Jan<.:in\ Judgt~m.:;ni: or· 9 Ju!y :.2008,. Ordin::H'Y 

c~/Uen;uln)· 

Di~trict Cour1 Tel !\vi v- Yaùl, Lkcision of 3! Decern(Jt.:T 2009. Ca~(· 

2143--07, Orirh Zemoch et al v. Fi'cieral Rejnd;/ic ~~(Gennany 

Pohsb Sup:r<.~rm:: ('ourt, l.kcisi(m of29 October ?0 l O. File ref. [V est::,_ 

,l_(:,'~/09 \:'(·,'t(·,•fJÎPI.•:yl~.l· '' 11·;·,:,()üf',"l~ J.,'u1•_!i 1•hfl'1:' nf'(1·'o1" 1'-"'··,··">l: 1- J·~ -~ ~ ~.. . .~ • .__,Jo~la ~- ..... ,\ ... < ....... :., , .• --· ... ,~ . • >~.· tt. ... rl;/ 





that the docmnt·nt~ coutaincd in th~~ annexes arc truc çop[:;~s oft!~H~ urigin<~l do~mnents 

and that til<~ twns!utitJn:; in::o an:v üi:tieiill language or !he-: Court pnwi(kd b} 

th<:: (iuv<::rnnwnt of Fe:~kral J{~public \)f Ch:nnmry at\:- ac.~urat--::. 

Bt~rlin, 26 A.ugust 20 l J 





Annex ] 

Deuxièrr1c Cotrfàcnct~ lnkrnaticmak ck b Paix, La Hnyt~ l5 Juin··18 Ocwbn:: 1907. 
:'\ct;;;s ct L>onrnH.:nh, ·romt~ HL La Haye !907. 247 
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/\nnex 2 

TIK· Pmu~edin~;·:~; oftht: Hague j)e<ll~e Cnnfc:rençes. ·1hi~ c·onk:rencc of 1907, 
Act:' and I)oemm~nt:;, Voh.1me lTL Ne"v )'ork !9:;~ t. ! W 
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Federal Court Rio ck J;rneiro, Judgcrw::n1 of9 July 2008, 

Ordinary Pnlc\.:edings Numlwr :.?006.5l0l0l69·:l4" l. 

Barreto v. Federal Republic (?fGennany 





Tr;m::.hli ion 

·rri~-=· F:EK~eral (~oud.:s 
;:~~0 dt:· ... ::~ il~l: 0 · . .JtK}lc·ta~ r)istr~:-::t 

Ordinar\ l'ioc,~edÙH?s >.:n. 20(!(, 5lOJOl694't-·l 
~· . -~-

Phin1llf: A.nH·i Fhrt::!o 

Dài:udant: Fe;:.k!-<1! l~~:pHhhc ofGçnnany 

Jud~!n.wnt 

Cl\rH:. C) 

'Htc:- ,_.~î-c'_;;; ;,~oncem_:; an nt:tion broughi. by :\raci Barrdo agaiust th;o· F::d~·f;3l. Fkpublic of 

Cli:'fn~<my in l''hich, in br[;~[ ~·h•~ \Ya~: ~:::çkin;;. compt:ll:;ation f(,r !os~: and d;;,mag'i· caw;<:d hy Üt(: 

ckkndanl. 

Th~· plainlilf :it:ilcs thal sl!,::: 'Was t.hc d;J.ngbt<.~r-·mvhw and s\ster--Ül··Înw of î'\\\! ru<.:mb•~r:; of ih<.~ 

Clï~W of th>:: fîshing vessd 0-L\NGRf .. Li\ \.\·hich w::s tütpt::do::d in Jul~' 1943 by a Gè.Tnl<UI 

:-;uhmarÎ!h' \Nhilst in i·kvil1,m krriional wa.J(:r:;. 

l n nni+,--•t"'' :::n··.t, ·1·· ü·---·- ·-·,lY>V'·' t!H:~ [<.:tt·rwi-t:tiJ' C'.n•tt·J of 1't'·t·i,.,,-l r; .. -~·;,t,,.,.-,,.., Tr_iJ_}:·u;al d•.·' J·.•-.··:_>i;_· •• ·::•_; }J?·.; - ' ,1,. ~ '· '·, Vlt ~ .. ,, _(1~ t-· -X ...._,, , •-' ••• _.. ~· .;. . _ .. ~~,_ '--1 ~ •''"-'_ ~-~-~.~~· , ,.,i ~ r ., , ,_ .} , 

rub! --· Ül rn y opinwn com:c!ly ., ;:ts folkl'l\':·;: 

Ordinary apptl<tl No. 66 -- IO c:wog.·oo,nn:>"J'l 
R;~ppc.)rteur· \::!inisi.ro Fd-tîil!ld(' Gonçaivcs 

/\.ppdbm: ,\ntôniü Apùlin ..:'1guiar (\mtinho <md o!hcn: 

Coun:~;;:]: h1it: Rdierio L·:::ven S\aiH) :md nnot!Jçr:otlt~::r;; 

Rcspou;__knt: Fr:d,~ral R<.Tllblic of Genn.aJty 



imnmnü~-

·'l . ~- . 

"ft·:;: .Ju.-::iG!iil F3ra:tGfi 
Th<: ::·<::ciiN<:i (::o:.irt'; 

1. Imnu.mity fi·o;n jmi~dicli.on rdatin.g l.o public <H:t:; [(:icta jure imp~·m! 1:,. abt;olllk and does 

nol ~dio,,· of ;:x::;;,:ptîon:<. Preo.~~·tknh in tb'~ ,,a~;e-l:n.\· of the:: Supi:tic•r Court of Justice and !he 

[Fdc:ral Snprçrm:· C.\n:r'lj Suprem-:: .. n,J,wwt F'i::âemf. 

?.. l.\tfàtnnatdv, lheN ar;:: no Jtli:.'<Hh (>fbringint~ th::: F,~deral R~publlc of CJern1<my bd'or<: th~:.· 

tmt[onal C<)U1i:s in onh:i' hJ r·;~:;pond to an aninn ::>,:d;ing ,:ùm!k:(iMtlion (()f makrial and 

imnmtc:riallos:o: .or dama~~<~. :1s.! n~suil of a pubti>: açt by thal country., ç(msisting '-">fth::~ sinking 

,)f <ï f)shiug ;·ç·;;::;;J üff th;~ ,_:üa~>1 of Cabo Frio ··· Rio (k .hneito hy ~~ N ~rô '-:Ubrnarin(' in 1943 

during !.h.:: Sççond Wodd \\'ar. 

3. OrdiuHry appea! i:c.X:~ruin:::d :md not admitkd 

Con:::cqt~<;ntly, t11i:. aetion Ü;r whiciJ damag~~s :m:: bdng :sought is n publit act and it 1Jwrdilre 

ba:-: to 1x: ~tcc>;~ptcd thal tilt:: dd~:nd.:mt i~Iljny:; immlwity }hmljnri;;dic:ti<m. 

()j' COUïS<.\ t!Jç d:::kndam couJd in (!;;;·ory t:buos;;: 1.0 ,:d]oW pr.:::;c)<èllÜOll ('J't!Jç (;<18<.~ to pn.)C<.~~:d bv 

>'-'<Ù\'ittg its ptcrogaiivc;; as <tsov:::r<:ign Stnli~. HO\·\t'Vd·, w':. bnvc no lmorvlc:dgç tlmt düs ha:; 

('V<:r occurr..::d, ihHn \.V!Jid! \\<.~ rnmt condtH:k th::tt th;:· f;:.deml Rqmhlic of G<.~rmany h'1s 

NF.VER rh:.rnJii:kd Hü: Brar.ibau C•)Url:; to hcar m1y daim !br n~p;J;':Hion:i for <t('t~ of v,:ar_ 

Fo{ <:'\arnpk, in additi<)n ùJ thç ,::;::;<: rd~~r!'ed to in the abo1:\~ Sununary. \-Vc >VüDld a(so dt,;. 

Cn::·~~: ·:..:;·o, 2006.:,11.01.000 :~ 1 () .. [ :md \Jo. 2006.:5 J.(}j .0003)0 .. 2. in \Yhkh .. in th<' :-;::nk way. 

Hw d<.\Ü:·nd:ntt çho~;(: nùt W snhmit lü lÎ'::3 jurisdkiion oftiK Brazîlinn court: >'l'ht:!J a ;,:]aîm J!J;.· 

çornp,msnüon was ilkd in ;:onw.xtîon with the sinking of the 0-L\;\Gi-<!J.J..A. 



.:\ ~~iYil procc:ss L -::ruincntly purpo~:n'"-' in rwtnre. Cow.~~qtknlly, "''ATyi:hing points !o !he hct 

that an :3pplü:ation o;<:·hidl ,;!carly dot:s !W'i: h:H\: 1he shg!Jh':si j1üssihility of' ·,a_:c·c·~~:~:>,. as in the 

cas,; l.Hltkr c;:GHrtÎHi!LlüB ltt:i'c .. shonld not be a<.huitkti. 

Atkr consid,;.ri·w;•, thcsç pt)Înb ... and h:• r,+cat the Dbvim.Js ... l •.:onsHkr that ii is wucasonabk 

i.o ~nlbmit lh~· plaini.iiT i.n th ~·motion;Ü :utd fln::n-:::ial costs of pt'•)Cœdings wlndt will ':imply 

n;,~nh in a di::.appointing dc,:ii;ion_ '"·hidt WT:' aln::adv [()n::s~:<:i<hh~ trom Ühl :;!ar! [<lh (.:vol 

On ilw ba~;Ü; oF H-w ahoYc, [ hcr;;·by lcrmiml!c 1ht c:1s~: ptiC·;u:urt Ü) Artick ).f;7 (JV) t)f til<:: 

lCocÎ\' ;';J''Cl·\.:;l T>";)·· .. ·,l·!•Jl'···] (~··j3·,··""1 ,·.'.,. P,·.-îrY?\''···> Ci·vr1 ,-~·i']'O'lll •'~):::<-;;; •)! >:;., .. ,,; 
. ~ "-. - -- .... -·- { ...... \.-· .. ~ •. l ..... :~:."'-· ··}•.· -·- ... ,._, _ _.., ..... -. '~ ... ~.· .{. J- ....... '·"'·-' ~ .... ~- •. , 

As iht: i.imi~ llmit J~1t the .:c.ubmi:1:;ion of pkas has dap:;,;.d v.:it!ïont any pka:; bciug suhmiited 

1·itl a!bisJ, I no\V -;::los<.' th>:' •:ac;.;;: and r~mit ill;;· pn}('fedings. 

And Œ\kr ihis D~::cision lo tK pul}hsJwd. plac:ttd on th~ n>;.:ord und notiii,;;d. 

Hudson TargiiJO Ciurg;:·l 

l:kptrty f(:d·~r:'! Judg::: 

in :ny o..~ilpaci1y 

ag f(dHi o.f ;..:o. 21 Judie tai Di.strid 





(···,·1'"~-' ") ·1' .:.n .. r:--,7 (),-~;if/ L···,,,.IJ,·t(:.,l, , .. ,,' (f·,i '~ ,r.:·o,)''"t-,•1 P!'~lnfhli·,, o{(-:;,,.J'Ji·l'(·,,;·l',· . . ............ ~ ···-· ..._. :- . ···• _....... . . .. . . \. .. _ ...... ' ... "' . r· ~ ... , . J _,. "·· •: 





Tr::m;-;ialion 

ProhMe c~~~;t· 2U~nn Orith z{~lm~ds d :~t 

y. Ff:dt•r:;Il Hl!f.!Hhlk l.lfGt·rn'l>m~~i 

rm· th.;: :·:itak AHonNy--Ge::n<:'n:!, :\d\:ï)Çélk Cannil B~:n--EUez,;r ~md ,\dVc)Gak Tit11Elf Jùtpbn .tt·ont 

th::: :\Iini,:try of Fon:ign J\ùair~ 

ln vinv of tiN i'ad tlmt th~~ J."çtkr::l.F:~:puhlic: ofGçrnJany -::njoy;; for~:ign :,;ovt:rçîgnty innnunity, it 

wiî1 <wi be possîbh: tc- cons.idc:r the daim •.m ib trl'olü~ mtlkr ::s an ordinnry o:r as 11 

iq-Hï;:st:nl:>i.Î\·,: :1dÎon. 

Tho;;:rdorc, the plaintif[*' shall takf:. tht: Jwcr;s~ary mça:mr•.;s t1l drc)p the dmm and !.ln: ::r:-p.ilc:ation to 

conJînn t!l<o: adJ(llJ :'t~ :} repr,:s:;ntativ<:: açi.ion ~md Hw J'cc sha!l b::: râWli.kd i.o th"m ti: a;~,;ordmK<: 

'i''Üh tb(;. n:g·n!!Jtio:l:.i. 

Th::: \2·il~•c:, m tlli:; :;t<:gc:, ha:; lx:.eu :::;:1. J~n· int,:.mH1 .:x:mi.n(b· on 1 5.,~. i O . .Hythat tirrJ(:,. th;~ pbintiJTs 

sha!l ,:nbmit th{; ~lppE>prink appli<~diou>. 



hs1wd and an.tHHHH'N! ihl!i d,~)·, 14 T~vd· 5770,. ~H/ll/!OWJ ln th·e pn~scuee of thost~ 

at·kndlng, 



Polh:b Supt<:-me ComL Lkcision of29 Ocloher 2010, 
Fit(~ rt.~L! V CSK 465/09, 

;\/(rf~· JF'~[nü- 1 \'ki \.: l~(~(lt·'r,·rl J? er~ul)l i; · o( ().ernl(f'lV 
• -.•. < ,. ... • ' ••• : -· •• • ...... _. ï-" -· ,..... ,.' . - '· .. 





Translatiou 

File nà. JV CSK 465/09 

UFC!S!ON 

The ~~nprc·:!n(: Court cotnpt>s>.::d of; 

Th~~ Pn~si(knt oftJK Supî\'\!1{.' Cour! radt:USZ Ervdùski (Chain 

Supn::rnc~ Court Justict.: VIinda\>,·a \Vysock::t 

<;,:\[t)F')'t'l~~ ( .. ('LIJ'l. }n,.:ji;'i'' 1[.(~,--,l·!''ll·,,._["7 'l:J'\''li~':< fT,' i'Tlj)t,"l]'\'.._•"IJ];•) '·' ~ t ....... •-· . ·' ... ' . >, ._{.,,·.-........... - ,._ ...... ,../: .. !. '.._ •. -• J •• >o \ , ......... l \ f ·'.t"" . - . •l. • 

Ht:conkr: Tzabda Czapovvsk<3 

in the dalm for cotnp,~n:;ation bt\IU~~ht by Vv'inicju~;z 1'-i<J.Wni<:\v:;ki 

:.?.9 Cktolx:r 20 l 0 

again:>t the Federal Rq:mbiic of'{-::i<~nn<J.ny/Oi'fic.e of the~ Federal Ch::mcdk1r (Berlin). 

after }waring thE~ plaintif!'\ appeal !'or rassatiun 

of the Gdaù:ù .:\ppeal Coun s decision of' lJ \-'l>:.ty 2008, 

nie-rer. noT AC1.. 595/08. 

i.·n tht~ (:ivil Cllamber on :?9 Oc:tob~~r 20! 1\ 



Grmmcl:; 

In his kg;Jl action of 29 ()çtober 2007 ngainst th<~ Feck:ml Republic of GcrnnnyiOO.!ct} 

l. "[· ,.. :j l . 'l '"! \' . . . . -~; . 1 ' t "[ ! j' ! {' t o ! h~ te\ .. era. L.-!ance.: or,. ,,:Jl11CJU3z. ,,Llü.lnH~\VSQ sougnl pa~ymt::nt r)y lE~ ( c :c:n( ant o !ne 

su1n ofl .000.000 z..!oty a::; cump:;.~iîs;;;tion i<:l!' tl\imy ;;utYered in th-:~ cour:;c of tb~:~ pDçiJ!çatiun nf 

S;r:czt.:cvn. a vilüu::(~ in the rl!\)'iiÎ!h.X' of Lublin. bv th~~ (içnmm a.î.TiWd t'orees du.rimx the S(:cond 
~· ' •' .~. . .. . . ' 

World \Vnr. ln !l:ti;; c\ntrse of the said pacilic:ation, ,..,·!Jich tonk plaee OH ·:~ .F~:~bruary 1944, 

pcopk \Vere dcpon<.:d. ;:xe;;:uiions \.WJ't~ carried out. tH.tildings \.Vere bumçd and propçn;-· 
! l <.' . 1 l l .. ~ . ''! ' . "1 l . ! 1 . " \ ! . 'l . <' tDOlCG. ,,evemi. _·mnür<x ol: hl<:: Vl! agt: s mla lltant:> ost L1ctr .i.!Ye~~- ; ccorc mg !o ::ne rerms m 

tht~ h~~ad, chest and n.rrns ns a re~;uh of :.=u:ts fh.:'rpetn:tt~d hy the anned t~J!\~e:;;, with paint11! 

conseqU{'llCt'~ fron1 \Vbich. be su:tier$ to lhis day. 

By ded:';tOn or g November 200'?, ÜK' R~gional Cour! dism[~;sed the aci.ion 'withOllt 

serving it on the defendant on the grcn:mh that tlic rnatkr did not corne \Vithin national 

Jurisdiction, Recogni:ling Council Rt:gntmion (FC} No 44/2001 of T2 Dccemb(T :2000 t.m 

iurisdiçtion and tlw œcogn:l.tion ;rnd cnforn~rnent of judgrucn1.·:: in civil and t:ClnmKrdül 

rnatü:rs (OJ L ! )., ·:~00 l, p. i .. ht~reinath.~r '·'Regulation >-Jo 44/0 l") œ; th~~ basi~ for jttdging 

national jurisdiction in Üh~ 1natt~~r n::i~;t~d by the plaintifl and acc:cping, with n~f(:ï\~n~:,~ \() the 

j udgment (1 t' the Court of Justice of the·: European Un ion of 15 Februnry 2007 in Li'{/!(lflril ou 

N ul. -~· Ft·detal f?epuhli(' rJ G·eti.IWJU' (Eun\pcan Court R:;.~ports 2007, p. ( .. {) l :; l9 ·· h~~rdnall.~r 

'''judgnwnt in Le::·holl!'itou et al. ") deiiv·=~red pursu~mt to the Conv{;ntion on .h.u:i~;diction and 

th>: E.nJr'irC(~incnt of Judgrm~nts in CÏ\'tl nnd (.\Jmmc-rcial rvla!ter~~ signed at Brussds on 

27 S(.:ptembcr ! 968 (cou:;olidakd V<~rsion. OJ C 27, 1998, p. l ... hcl'e[nafter '"tbt: Brusscb 

C.\mvention") but con:1i:~tent \vith c:urrent kgishtîon as ~~mhodk~d iu R·:~gn!aüon ]"-Jo 44/01, thaL 

the rn;1tter in hand, like the matter on vvhicb ihe aiàr(·mcntioned Court judgrm~ni \Vas 

dd)q~red, I.V~l:S l1(<t a ci vil 1natter witlün tb~~ rne:ming of Artick l.l or Rt~guL:niotJ No 44/0 J. 

tb(: R(~gional Coun involœd th<· absence oF any kgal provision gl\ïng a Poli:;h court 

coinpctem:t.:' to tkai tvith the m:rt!<~r. 

Th>.:- J<.~:gional Court attemptcd to serv,;~ tb'-~ rkci5!nn of l~ Novcn1bcr ::~007 and tlw 

ptaînliff~> appt;al agaimt that cküii<:m Dil thè defendant in tlK~ rnanner prcscribC'C! by Couocll 

Rq(tdation (EC) No l ~HS/2000 of 29 \lay 2000 on the servi~~~: in tll,; i\·kuJber Staks of 

judk:iai and e:;trujudici:::tl docwnents in civil or com!n<~rcial matters (OJ L 160.; 20CH)~ p. J7 ·· 

bt~n~inil.f!tr '''Rq?,.nbtion No 1348/00"). 1-Io>.v(:ver, after n<Jting thai: its attempü:d sen·içt.: bad 



'} 
.... . } •-

bt~di indJt.:ttlv~~, th(; Court uhandon~:xl any J\u:thcr action aiJncd ;lt :,;:.~rving Hw rdn·ünt 

doc:wnent:-; un llw c:kfendaut. 

!.'ho:.: plainti.ff$ appcal against tiK: Rq)onal Conrt's decision of' 8 Novr:rnber 200? was 

dismiss(:d by ÜK' Appea! Court b:: dcd:;Î(Iil of 1:1 \tay ?OOH. The !\ppcal CNlr! sharcd tbt: 

vinv l.mdedying th\: contcstcd ckt:i:;ion. In its opinion,. thai: vk:w 'vns suppottcd hy the 
• . . , ' '! ' 1 • } • l' . . ' t!lk:rpretntwn conta1r1t~ù Hl 't!K' .lU( gment rn .;ecJwurttou et w. 

The .'\ppeal Court atkmptcd to s;;~n·(~ ÜJ:;.: d,~ci~:ion of LJ. \'lay 20\Jl~ and the p!aîutiJT\ 

ap]x:ul for C~\S!'.uti~)n of that dcc:i:)Îon in the manner prescribcd by th<.: ('onvc-.ntion on the 

Sen:icc Ahmad ot' .Tudidal and [.<:iTaJndkial f)üçunwnt:> in Civil or C~ommr:rcial \:1at!en. 

signed al ·nw liagLK': on Jj Novt:mb~r 1965 (Journal ol' Lœ.,vs No 87/200CL iü.:Jn 968). 

1-Jmq~ver, wht:n thi:~ ètikrnpt i~1.iled bcc'au:::c 1he antiwrities ,1r il1(~ deü:nda:n! ~natc ch:ümcd thar 

the nwtter !ay outside t1w scope naione ;noteriae of the said Cnu\'(·:ntion as dei1nc':d in 

Artide ! .l lhet\~or !.he Appcal Cmn attcmpt<x! lo :-;;;.-:rv(: th:- doeunh~nl::: in qtx~sîion on the 

ckkn.dm!! st<·1tc: 1hrough the diplonwtic cbannd, i.e. il tnmsmittcd them to th<:: l\-·1inistry of 

For6gn A.Œlirs of ih.: h:deral Republic M Gennany 1 hrough the intcrmediary of Li:w Embassy 

oftlle kepubbc oF Poland in Berlin. Th(: }'viini:;lry, h(n.l.'eYc:-r, n:-(urned the correspondt:ncc with 

a v;;·rJ}al note th<JL not\Yiih:.;üxnding the corr(~cme~;:; of tb~:.: Appeal Court's decis(on, ~arch 

· { 1 ! J • '· '' ' l ' · j' l {., · · n 1 .,. ,. ('' · 1 serv1ce )rea.ctJ>::( ! :te .JUnsmcttona unmnnrty o · Lle ·•t.:c!era.!. lxt':}JU Y! tc. M · xenmmy .:;mee tt1e 

rnattcr fd! withi.n t!w spik:n:; of acta hwe ilnperii, i.e. acts of' siate soverc!gnty. 

[n hi:; Dppeal f~1r cassation ot'tbe App:.::nl C\)urt's decision of 13 ~,:lay ~200R, the plnintiff 

put Hnv,';:trd the t[)lJO\\'tng grounck breach of' /\nick l iu c:oJ~junçtion '"~'Üh ArtidC:" 5.:3 of 

Regulation T\io 44/(J:l by th<~ mling that 1n~üt0rs inYoked. in a .k:ga1 action brought by a natural 
. t' . t' . . . ' ... l 1 ' f' j l p~.~rson agam:;t a· orc1gu stak • or c:o:mpf.C·nsntlon wr c.:Jmage restUmg rom ~lets rwrpelrateu ùY 

the anncd tî:l!·œ~; of !bat stak: are not eivil nlatt>~r:; <.vithin the meaning of the saül H.egulation; 

breuc.h of ,:\nic·k 1096 of the Polish Codt of C!vll Pronxlun; (hen:inaih::r "C('}Y') b)' 1he 

ru!ing, that the pmvision:-> of tbe CCP did not apply· to the ç;:tse in hanc!; ~md brc~<:ch of 

Anick :iR5 in cm~jun.C'tion vv!ih Article ll03 pt 3 CCP by th~~ tn(:orrt:ct inteq:::r::.~tation that 

n;ltîonal jurisclic:tion did not ex(;;t in the rnaî.ter and the consc:quc·:nt 1.mjn::.t.itk~d dismi:;:;al oftb(· 

pbintiff's appeal aga::.ust the Regional Court's zkci:;ion of g Nov~~mber :?.007. In the pl;Üirdtr's 

opinion. 1h~ exis!cuœ of m1tiond jurisdiction in the rnatt<~r i~; shçrwn spècificaily by the 

SuprcnK· Court':; ckci:;ion of 7 l\ovember 20Cfl. T CO 29/07 (unpoblisbed). 'Tbat (kc[:;ion 

de::.ignatt}d the coun comp(·:knt to bt:ar an arw.l:)gou:; case~ again;;t the Ftxleral Tü;public of 

G<:.:nnany purstwnt to Article 45 CCP, and a <:ondition t<x !he applic<Hion of Anick'! 45 CCP i~ 

the cxist(~nçe of national juri~;(hclion. 

Ddiver!ng an opinion on the: c.:1st:: [R!rsualï\. tn A.ti:ide 398;) § 1 CCP, 

Gencnü (~xpn:~ssed tlw vie1-v t!nt the appeaJ for cassHtion :;hould be ili:~missed. 

the Altorney 
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R..:·spc;nding to the Supren:h~ Court":; ckeision of 22 l)tzYrnher 2009 ill il \\·tittcn 

cŒrunonk!Hion i.lf 26 Ft:hnmry 2010, the l\-linistry of Jw::tk:(: pnn--idt~d ink1rnwtion, pursuanl 

w Ariich.~ 1116 CCP .. ç.cmcerninR international ln?a! acts. tbs:; lmKtk>.:- ()!':~talcs aud the cas·;~ . ~... '" ·~ ~ 

lav,· or lm;;tnationaJ ,:Nlrt$ \Vith a vlt''"" to cktennining ihe norms of c;u:;;tonmry tutc·:rnation;Ü 

l:rw m:mlvi.n.:::~ to stak imrnunitv. 
). .. ... ~.. ,. 

·rhe Supn?IYle Court ddiberalcd a~; J'olürw~;: 

ln cxamining th(;' :lppeal ii:l!· cassation, t:hc Supr"~m-.: Court raist~d of 1ts O\Vn moi ion tb<~ 

quc:slÏ\.lB of ÜK~ iJî\·aiic!ity of th<: prw::c·c:dings (/\rtick 398 13 
Q· l CCP). ()ne renson fi)r the 

inv(didity of proct:edings .is that a pnny ha:; been ck:privt:d or UK~ fKlS;>ibility of det~~nding ib 

ri~~hü; (i\rt!~,::k 379 (5) CCP.L Surh c!r~privation m.ay n-:suh, inkr aHa, from negligence m 

rcgatd io the ::.ervice ofjudi.r:îal or proced<mil documents. 

1-laving regard to th;;· ()bligation irnpo.sed by Artkk 39&1.' S' 1 CCP tu raise of its ow11 

!notion tht: qu~~stion of the !nvalidity ~rf the rmx.eedings, ihe first issut: \Vhich the Court bad to 

con~idcr in this C<l$(; Vi:"HS 'Xhdht_;,r thi; dekndant had b·x~n ckprived oC the: !)l)8:übility of 

(k~lt:nding ils ri~~lrt~; w; a r't.~sult of the b<:k of proper ~;c~rvicc-: of judici;ü or procedural 

docunJi:~n!s. The cp.t(::stion thai neeck~d to tK': am;\v:.:;red, above aiL. was vvhetbt~r service on the 

dd~:ndant of ÜH:~ Appenl Coutt\; decision dismissing Che npp~~aL. and of the:: plnintiù .. s appeal 

fàr cassation of !hat ckd:;ion, lhrou~h tht: dinlomatic çhannel con-::titutc~d dt~~dÎ\\: :~·~~n·ke. . ~ A 

..... 1 ' 1- · • 1 ·. · '· · • 1 1 1 · r· -1. • 1 ., ., ·~ (' ···1) 1 1e ocugatto!l to sc~rve tnc nt::ClSJOri. nlsmt:~:~mg t,}~: appea C:i?.rrves H"Clnl :.:-,roc:~ ,'•ol ~t-. 

v.=hereas tbr?. obligatiou to ~;erv~::~ the appeal for çassation ckri'i-·\~S Ü\ml i\niclc y;g:-' C"CP. 

Polaod ü: not a pm:Jy to thii~ E.urop::.:~m (\:mventiGn on Stn:c Immunity sigmxl al Basd 

on 16 ~lay 19?:2. (!\rmex lb io tb~:.~ Ministl)' of Justic~~'~{ çoJmnunicatioiJ of26 febnmry 20lu 

h<·reinaf'ter "Base~] Cortv<:nüon"). \Vhich pnt',.·'i(ks fbr tbt;. servicx of :;pccified docunJçnts in 

proceediugs agaîu:;t a f{!reign ~;!:lü: through the.: diplommie c.hannel \Vith the result !.hat :scrviz:e 

1)f such doçuntent:; i~; de;;.rncd to tmve be(:n dfi:~çt~ci by their rec;eipt by the m!ni:;try of foreign 

ai'fhirs of the defendant stak (Art! de ! 6.) and 163), v,·hik the l)nitt.:~d Nations Con ven! ion of 

2 De::.:<:rntx~r 2004 on Jurisdicriorwl lmrmmJtÎ(~~ of States ~rnd 'The ir Propcrty (Annc:x: 3b to ih~~ 

I\.·-Iinistry of Justice':~ communication of 26 FebrD::t!y 2010 ··· lwreinaü:er ··'LJ1\i Convcnüon.'), 

\Yhîch eontain:; a :>î.milar pn:lvi~;ioo (Axticle 22.l.i and 22.2), has Jwt yet entct\X{ into t'ore(·:. 

The CCP, on the ol.her hand, c:ornains no pmvi--=:[on v"·hnkver 1.::onçerning Hw rnanncr Df S(:n:icG 

oJ judicial a.nd proceduml docwnent:; on a fon::if~n stak. At ti:h~ pre:3tmt tirne, § 28. J of tb~~ 

l'Ainistry of ,h.IS!Jce's regulation of ·:~g Jmumry 2002 on court action in !nkrnationnl civil and 

crimina.l procecdings in ink!T\aJtonal rcbtions .. in th:; version :in fbr~x~ ~dnc.e 23 Decc:mber 

2009 (Jonrnal of Lt:t<.v:> No P .. i!çrn 164, m; amt~ndd) 1.;uuld çonstitute lhe legal bn:;is J{n· 

:>i}!Yice of such a document by a Pol:l.sb c:ourt through tlw diplomatie ç.hanneL but neitiwr thai 



provision nor any (lthcr pruvi:~ion of the sait! regulation spedJie::; th~: l.:(l!l~i~~quçrHx·~ of refi.tsal 

1 1 • • j''i' ' ('' . .. .. j' 'J 'i { ' :>y t.K: mm;stry o · 0!\~1g.n a.tatrs ota tl~~ enüant :;tate to accçpl tn;;· ;;<.:r\'i.X cHx·urnent. 

fhç servir;;;: <Jn the dekndant pÏ th::~ AppcaJ Court':·; ckd~;ion dh:mbsing tfli~ appea:l ilnd 

tbç piaintiJC's app,}al f()r cassation of ümt dt:CJsion tlxrough the dipkmurtic~ channel must 

tK:v~:~ril:tek~;~. be d<x:mcd to h(lVe b:;;~n eilt:ci:ive upcm nxcipt of tb<~ Lmnsmittcd doc1.unetri:s by 

th<:: tvlini:->try of Fon~ign AŒ~irs of the F:.:~zkral H .• ~pnblic of Ccnnany. Tu ülk{~ th:;:: oppc1sitc~ 

v:i.n\' \hollld mak:.:.~ <:onünuaticm nf ttK~ judic:ia[ prücei~dings dependent un u ck:~::î·;;ion of th<~ 

deténdnni ~;iak\ and that îs unaçc~.~pta1îk he~~au:;e at the pi·c-sc~nt ti:m<: slatt.:s are ac:conk~d the: 

protection of immunity J:!-cm1 the j uri:~dktion of :tàre1gn cou:rls -· w; disc:u:~.:~·~d in ~.h:tai 1 bel env---
. '1 . l. l . . ., l . '1'' . . . . ' l' l l not m itl r.:ascs ont on y m a :::pec;ttel:, cah~gory oJ· cas.c~s. D<: transnJl~;~:mn Ot a (~tter to t K: 

defendant stak: in the m~mner discus:~ed rully fulfi[s the aims (!r the ittstiwt:ion of th(~ :>ervicc 

of document~. in :..~ivil proceeding.:~. Under international public law·~ a st;;te's minister of üw;;·ign 

nfl'airs ha~; fiül pm:veï::: ro n.:prc'·scnt thut :::tat~_: in ih C'<tenwl relations (see .:'\nick 7.2(a) of the 

Vienna Convention ou !J:g~ Lr .... v of ·rt\:aties signed on 23 \'lay l 969 (Journnt ot' La\:\'s l <NO, 

No i'-4, item :r~9). Thi:~ trnn~;mission of<: 1ctkr h1 the rninistry of foreign atTairs U:ii.:.-rcbn:.­

çu:;urcs tbat tht~ defendant ~;tate teceives knowh::dge of proce~:dings unck:r \\·ay <md Is abk to 

iaki-~ action to detend its ri!;·:ht~;. 11. n1ust be i.:.'lnphash:,~d that the service of judicial <md 

procedurai docuruents on a dd(~ndant ~;fat<) throDgh ihe diplomatie chamH~l i:~ \VÜk1y a<:u-:pted 

in inten1i3i:ÏI:HliÜ practice, as continncd. nol only by the international agrec::nents on ~;wte 

irrnnunü:y· reü·orrc:d to above (Ba:;t:l Ccm''"~ntion and UN C!.m\\:nthm) but also by national 

legislation (c.g. Scc·tion ! 2.1 or Bri1ain':; Si:atc..: T:m:mun:ity Act 1972- · Anncx L:~ to tht.' Vhnistry 

of Jusi:icc's comrnnnic:alion of' ~-:6 February 2010, Sedion 24 of Australia'~; Foreign StHles 

lrnrnunitH:~; /\ct 1985 --- Anncx 1-:-: to the \1inistry of Jw;tice\; ~:ornn:lLtnkation t)f :~6 Febn.wry 

201 D .. :md Seclton 13. J of South Afi;ica' s Foreign St<lks Immunitie:~ Ac! 1981 ---point II oi' th(· 

Tvrinistry of Justice'·;; cornnn.mü:ation of :u1 f-'dxuary ~~010). 

The next issue to he :;~~ttkd in connecl ion v .. ·itb the court\ obligation tu raist.:: of its 1nvn 

motion the question of the invaiic!ity of t!Jc procc;.x!ing.s in ~~x~mlining the appc~d hw e-a:;:mtioil 

'\l'<;' tht• CDll"i>~C[lJ<''llC'''S .-)-~· -J"~lJ .. [lJ.•'i·~ ·:·.-) 'Y~l''f(-' 1)(-1 1['[\'-' rlc··J:: .. -,v!·lJl' ,tl'-' J(>t)'·:d '-1.-'i1.0l··> (t1''' •Je···'t"·J·(il' (}1' !~ ... , •.. · .•. - ._ • ···"'•" ..... _ ... 1 _..: .. _ .. t •• ,_.. ·". \ ... ~ .,.,.. •. _,,~J.'- {. _ t tl. v .. -.c::-1."-· ~.<..._,. ,. ___ i.' t.~,- -.. k~· ,, .~, _ _._ 

~' "y f • ., ') • .... l ' . . } . 1 • 1 • ' • ''t.... l . . ' 1 . l ' . ü i';ovemoer _,,.tU/ ( 1.snu:;smg t w ac:twn, anc. tne p ... am!J.1 s app<)a ::tgawst wat cecTS1Prl. 

Tbt} vi•~>v c'<pre·;;::;ed in the !iterature that a statc:'s e::ntitknl(:nt to jurisdietioual 

immunity doe:> not prccluck sc~rvk(~ of a copy of the kg<d ;:tc:hon on tbnt stüte s.hould be 

accept<:'d (preci.;;dy in the light of int;;·rnationnl pubiic la v...- on the: matler, as foHo,vs from the 

argument sd out beln:.>,·). \1or>:~ovc~r, adoption of the oppo:;ite \·iew --- as happen<:d ln tht: 

present CH:>e --- that a kgal action hrought unckr Arück 1099 CCP can be disrnis::;ed 1vithout 

being ::>t.~n·;;.~d on tb: dei:Cmdant did not rdea:;,~ tlh~ Regional Court !î:om ils obligation und<::-r 

,:\.nicle 357 §) CCP to :;erve a copy ofthe \kcision disJJIÏ:>Ûng Lh~~ action on both parties {SC(~ 
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Suprerm~ Comi .iud~~lxK:nt c1f n; ~datch l955. I CO l :-s/:i 5. OSNCiK 195\ No 4, item 66). The 

obligaüon to :;t~rve the plainiifC::i appt~al ngainst the ckcision (H1 the ckkndant deri\'e~; fhnn 

:\nick: :~9:'5 ~· î CCP. 

·rhe aitempl to :'}(~rv:: th~ Jecision or 8 Novemb<.:r 2007 di:~mi:~:':ing tht anion :.a1d the 

plainü!Ts ::tp}x:al agiün:;î. tlut decision on the derendant pursuant to Eeguhtion >So lJ4g/OO 

wns incorrecL 11t~;; ::;aid n.:~~~dation applied ouly in àvil and commercial ruatr.~r:; (Artit:le l .! ), 

legal m:tiort brought by namral pcrsons in an EU [\/kmbr;;r Si.ak (\gainst Hn<1Lber EU \kmb>:r 

Swte :t()r c:ompen8::ùÎ(ln in respect oflo~;s or dam.agc ~;nÜ(·:red as a n:-sult of acts perpd:rated by 

category. 

Thus the~ Reg[onul Coml faiicd d'ft:ctively· to serve on the dr:;fi;:ndant not ouly the kgnl 

<ll~tion itsdf but also the ded:sion disnJÜ;sing the nçtion and the pl:üntiffc-s appeal <:gains! thal 

decision, and the ADlX:al C:ourl accented this. There are nevcrthdess no kf.t)ltnds for 
~ .. .), ..... 

main1aining thai tht~ defendant v,\l~: deprived uf the possibility of ck:ft~nding its rights <.\·)thin 

ttK· rw~aning of Actide 379 {5) (:CP. A judgment as to whelher a pan;..-· bas iwcn ch:privcd of 

the possibil ity 0 r de !èuding ils righ18 !XHJ8t be based on the :;pt.:~ ci fic (: ircnmstances. Th cre can 

bt.~ no qw~stion of the itrvnlühty of proce~xlings on tbat gn.mnd tlllle:;:; th(:re has b~x).n ;J bn::èich 

of proçedural la<..v :>lJCÏJ as to subst:Jntiaily aftéct th(~ po:~sibility of action ot' a :pany to iJH~ 

proi:'ecdings in th'' specifie circun1~:1anct:s of tbt::. case. This rule:; ou1 Îll\'Hlidity of the 

proeeedings on th(: ground rdèrred to \:-,·here th<:: party conn:rucd f~1îb to JtiCÜ . .e u~;~~ of an 

availabk possibility of cldî~nding its right:; (sce, fc1r exampk, Suprerne Court judgmcnts of 

23 June 2004, \' CK 6\))'/()l, LEX No l9,·JJ 0 3. <lnd 8 .\-.larch 2002, Ul CKN 461/99, u:npub­

l!shed). Tn dmv or the dekndant\ behaviour in the instant ça:::(', il cannol be maintained tbat 

the ~;bortcoininQ:s conet~rHim~ the :3cn:icc of documents \Vbkh htrve bc·cn discu:;sed were ÜK': ..... .. 
renl caus.;.: of the deü~ndant"s t:ri.lure to act in !he procœdings, Tt n1l!o\vs uncquivocally fro.m 

the abovcmentinn<.xi Vi~rbal uote of the Mii1istry of .Foreign A.ffilir:.; of t!Jc Federal Rrpub!i(: of 

Gr;~nmmy thai in suc(! tn:>r~s as the pre:;i·~nt !he mue servkt.: of judkia1 and ptonxlnntl 

documents on the ckféndaut stak h consid-ercci by the Ft::ck~raJ Republic of Gc·rm;::.ny as a 

breach or :~Ut<.~ j urisdktional immurtity, The: conkni of the said note pennit::: the assmnption, 

vvith n prohability bordering on ccrtainty, thal (èVt::n if Hl(~ Rq::iona! Court had crtixü·:d :;crv:ice 

tbrougb the diplomatk (:hannd, tbe docnmcnts tromsmitli:d \VOuld lwve b'~eu t\'turnc-:d and the~ 

ckft:.ndant \.Y()uld not have taken part in the pmcc:(::dil)g;;. 

Sincc tberr:~ \VU:> no basis fàr declm:ing îhc proc1.:txJings !nvalid tm !he ground thal the 

dd~:ndant had been deprivcd or the possibility of dd~:nding its rights, tht Snp!ÇH)(: Court 

wcm on to examine the grounds for cassation put :t{mvard by the plaintiff. 
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Pursuant to Ar1kle 9J.3 <ll. ttH~ Const!iui.ion, R(·gu!at!nn No ·-1-4/0 l invokcd in !he 

app<:al f'or C<!SSi'ttion tak(:s prccedf::nc<;~ ovtx national lavv:;_ N;rtnra.lly, the pri~cedenc<· ot 

Rq;:ulaiicH:t >Io 4-4/0! over nati.onal lm,;s c:omcs itno consideration only wb<m the rnatler in 

hand :üllb ~sithin th~.~ scopt: of t!h~ suid Regulation, Tts %:ope rntionc mat:criwo:: i.::: cktimxl 

posilivdy by the fhst s:;::nknct: of Ankk L J, \>..·hid! pnrvides that tb~~ R'-:gu!ation :~ball apply 

in ci-;;il :wd. t:omrnerdal matters. Thi·~ provisimt rditnrtcs tlw first :;.imt..:::m~<:: oi' Anicl·:: l. l of 

the~ Bru:~:~eb Convention and io::. th us. likc~ mo:;i oC the nrovîsions of R<:~::mlation j\}o 44/0 l, an 
• - 1, ·~- • 

c:<pr<.:Ssion of contirruity vvilh the p!uvü;ions of th::=- ~;~tld ('onvc::ntion (sn-~ reci1ah: :5 and 19 of 

the-: prearnbk~ and Artic:k 68 of tbC" I<".(:gulation). For that r;;;ason !he cas,:: l~nv of th(' Court of 

Justice of thç Europçan Union COIIC<~l'DlDg A.ttidt: ! .1 or ÜlC Bru'3·3d:; Convention remain:; 

f'ullv <ro1:)[iç;:tblc .. i\(i'VO(;ütin~ an m::tonornous definition of tl1l~ l)hms~-:: ''ci·vil ;:tnd ;;ornnrt~rc·iaJ ,.. -'- ,..,... 

nw.ner:-;'' in<kpendt.:nt uf the m<:--~1nings ;rtiributed lo ii in individual ),:letntn~r States, tilt.: C'nurt 

of Justict~ or Ül(~ European Lhüon holds that the ([U(~Stion vvht:thcr a matter :i~; t::ivil or 

çon:nnercial is (k:cided by the natun;: of th::: kgal relotionship which bas givcn rise to th.: 

d!sputt~: s~x~ judgrŒ~nt of 2l April [993 in f/(;lker Sonntog v I:hms Hiàidmmm, Flisobeth 

!faidmann ond S'tejàn n·aidtlunm, European CouTl J:kport:; 1993, p. HJ 1963 and the ru ling:; 

invok(·d by P. Cirz~~:~~o:::z.cyk, P. Rylskl und IC Weiv in •·[)J7s;:glqd orz:::~~.:1.nictvv-a E:uropejskil:~go 

Tribuualu Sprav,·ù·:d!i-.,vo~;ci ;:_ zakn:·i:n eurojxj::.kkgo prav\a proœsovvq~\) C)'\Yilnego (200:t. 

2008)" ~--R.(-~'1/Ï<~'.-\' of lhe CDS(~ 1<1\\' ()f the Europcau Couri of Justice in the fkld or European 

civil procedm-:11 !:r.,v''}, ;.,;·lvomihûk Prawa Prywamego (PriYal(~ Law Quartcrly) :;~()09, ~~o :3, 

p. 755. Starting thm1 !hat pre!nÎS<.\ in the judgnh:nl in Lechouritou el al. to which reier(:nc<.: 

J"'" ~~ll'i~''flV ·1r)'''-'i' 't'"'liL ;1· n·-pJ·l-~'(1 itl t•1'v· l't.''Cl'>'t·ive t,.l 'l l'llF"'i·l·.,)r' ,·~·'f•-~JT''(·j t1"' tl1··, (!reo],- "l)fil·~li:Jfr .,<;..{ .... , ~ • .,.,J:.~~· ·"'·...._., Jt< •• -.. .• { "'-{;- _._ •. '\. .1 .... .l.·~,~<-· ...... 01, ., ... c -"'-·~J. 'i. •• i. ·'-"',.··'h .,. t.) ,.\.. - .._.:_.,_ ~· -r·~~ •-.. · 

court rdating to a Ckrn:mn \V<Jrtime nJ<lSS:K:r~;.: in dît.~ village of Kalavri1a, '-'l}. tu \>.:hcCher actions 

tlx c:.orutx~nsation v<hic:h a:r•,~ brcn.u:ht lw natural 1;ersous twainsi a ddcndant :>tate as be!ns:. ..... .. . J . '-· .... 

lL1hk· uuder civll la v!' ürr nets ur ornis;;ions of its armcd f!:m:c:; fi:dJ ·within Ütco:: s<:ope rationc 

lnatçria( of the Hru:;:;els CoJ:tV~~nüon \vhçre those acts or onüssiüu:; occ:urn}d during n military 

occupation M1Jh~ plninrd'E;' stal'-' of domicik' folli)v,'ing a \.var of aggrcssion un tht; parl of the 

defénJanL at\~ manif(~:alv Ci}nlrm·v 10 the h::.\v c1f war and rnav aiso be-: çonsidcr\:d to bt; crirne:; 
v' . . •' . . ' . / 

againsl hurnanüy. Thus t!K: El.trojK:::HJ Court of Justic".:- did uot C'onsider ;;.ueh action::: for 

... :ornpcnsation to l>c civil matter:; \'•:ithin the meaning of Article l.l of tbt.: Brussel:; 

(\nwcntion, nor, by t!J,~ :;am;;:: to};.:en, \vii:bin the m,:aning of :\rtide l. !. of Rf:solution "~4i(J l. 

i.e. as. mnttt.~rs Ld1ing previously \Vitlr!n tlK scopt.: rat:ione mmenae oft!Je Bmssd:; ConvçntinB 

and no\:<.' within 1hat of Rc~gu!ation 4'l/OJ. Tn tb: yi(~w of ü1ç Courl oC JHsti:..);::, rnilitary 

operations cünducted hy Gt~rmnny dnring lhe Second \Voi'!d \Var vvet=c emanation:~; of w:ttc 
' . . ' l j • l j ' '] l j 1. l' 1. } SIW>:n::Jgnty nmsmucn <b LWY -..,.,:ere ueci(œu upon m a WH crt<.:.ra anu CJlrHJtng manner oy t 1c 

competent pubiiç authotiüc:; and Wi:~n~ !inked to the ::;ürl(;::''' foreign polie;:: given th<: >vording 
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Gf th(~ provision in qtK'$tion. t!H: k:.wfn1nt:ss or uni<nvfùltK:ss of stat( u.ctü>u !ms no b~~;ning on 

this inteqm.:tadon. The Conrt of Jwaîn:.· !ünher grmtodcd its judgnwnt on ot[œr k;,~al nds in 

tiK: Hcid cd· f.Urt)p~~an c:ivil pr(>Ux!.ut<d hm:. narnel:v Regulat)(1Jl \E(') Nn 80:\:')004 of ÜK~ 

Europeün Par!Luw~nl and of th~~ CounciJ of 21 April 200-l cn:ati ng ;1 r::uropcau Etr({)rç(:mcnt 

Order i~)r unconte:;;tcd clairn:; (OJ 2004 .L J 4.3, p. 1) and Regulation (LC) No 18(.16!2.006 of the 

Europc::~m Parlianlenl nnd of the· Ccmnci.l of 12 Dtc~:mbci' 2006 cJ"eatlng a EuropcatJ ordt.~r f(·>r 

p;1ymcnt prucedure (OJ -:!006 L :'99,. p. 1\ both ofwhic.h (in the: :;>:x:ond s;;_:ntt.mce of /\.rilçle 1.! 

and th(:· sc.:cond se;.îl<:'WX~ of Article )J n.:spedively) cxplicitly exduck li~lhiJity of 1hc stme ürr 

ai.:ls and o:missions. in the excrcise of ;)tak autfwrity (dclo 

\Vh>::thcr suc.h ~K:ts. ül' omi;:;;;îons arc Iavdl.d. 

Tht~ :\ppeal Court ':vas tlms ri~;·:llt to t\)llO\V in th~ foobtc·ps of the:: R(~ginna1 Court and 

hol.d ihat ilw intnpn:.~tation giv.~n in the _iudgrn<.~rlt in L,:cfumritnu et al. n.:maincd applicable ·· 

al.so on the basis ()fArt id~ 1. J of Rq;:ulalion No ,_p/(}1 ... in 1he cîrcum~;tanc;;;s of thç instant 

c::~u;e. The co:JttS of the Munber States s:hould apply Europc:m Union lnw in conthnnity ·'-'vith 

1hc iut''t·t-l'J:<'·r.:'tJ'nn nf 'll1>' (·',-·qrt't (1't·' J·l::·':[··n-' ,·1j' :1-t<·' c,-,J.('l}'"'''l'! lfl1;'~[1 r•-~J-'(l':t·"l·l ·it' t''''·nnn·::,·· F1 --" .• -- ..... •.' '>--·• ,.._ '-'•.·· ••.• . ..._. .- ''·· ~ , •• 1. -._,,_,.,. ·'-, ••• .._. J_,,.f .. n .... {.)... .. l>._ ..... .-. \. _,._ \.· , )- ""'J'~- ~~o. ·o.. 

breach(.~d !\nick J in conjtmction with Article :5.3 of R~~~nlation No 4:t/Ol by n:ling that tht;: 

matter invok~d by the plaintitl \Vas not a L>ivil matter ~.vithin the rne~ming ottbat l.<.eguhlliun is 

therefon"~ unfc>tmdt:d. ln this n.:spect, the appcal for ('m;~;aiion conta1ns no argmnçnts \·Vlratcvt:r 

that might incline the Suprerrw Court tG request the Court of Ju~;tice pursuanl to Artü.:ll~ 267 of 

ttm Treaty on the h.Hlctiun:ing of tht EDropcan Union (hc.:rçi.n<likr •·iJK· TF[ll"'') to givx.' a 

ru!î.ng. on a furth(:r question on the int(~rpretation of the term. ·"civil and eonmlt::rcial matter:~·· 

used in the·: fîr~;t setrtcnç(:: of Article ! . ! . of Re(mlation No 44./0 l .. ,_. 

From ils corrr;:;_;i rulirh~ th~(t Tü:Rubtion Nn 44/01 \V<IS in::t{1}:J1i_cable !o the rnirtkr in ... _ .... 

hanc! .. 1he i\ppeai Conrl, li.ke th(:' Regi;:mal Court. dt\'W ibe \:-,•rong C<)ndüsion. to wit tkrt th~ 

said rnling in it~;(:]fpr(::çJw.:led any jurisdictil)n of Pol i::.h collris in Ü1<~ nwtter. Si nec: kq~ubtiun 

No 44101 wa:; inapp1kab.k lO this mattt.:c the :>uppor! üf nationül juti::;clic:lion f()r the 

international agn~emcént was also irn::h:qmt, and wha:t nmuined to lx: cunsidercd was vv!n;tilcr 

nationnl jurisdiclion cxist~; in the tnatter hy virtttt.> of national kgislation. The ba.;;î:; ürr a ruling 

on thi:; point ruust nc'n~s:mril)' be 1he Cod~;.: l)f Civil Procedurc.: in tbc V\::rsion prcœding tbt:: 

La\\' of S Dcc:cn1bc:r 2008 on Rcvisi(>[) of tih} Co(lç of Civjl Proœdon'~ and Other Legislal(on 

(Journal nr La\VS No ::u-t. t(i:;:m l57l ), ~vhich <~nterçd into :f(m;c on J July 2009. Pur:;nant to 

Artiek ~L l of that Law, l!s pro\'Î;)J(ll}S apply to Pl'OCe<.x1ings institutc::d an,~r lhç dHk of iL-> c:Irtry 

into HJrçc, \\.'!Jr:re;;:s the procedings in Üi:.:.~ instant ca:;.e w1~1-e instituted befon:: l July 2009. 

According to tb~ Cock~ of Civil Proœdure in the <JÜ)cemcntiont.~d 'il~rsion., national 

jurisd.iciiou \va:> compositt~ in nature, \Vbich ls not the case in ÜH.-~ prc:.;t~rn vcrsidn. fts exisJ(~mx: 



lhen dc~pcnded firstly on t~stab1ishing ~~ tonn,~ction \Vilh tlk': Po!.îsh h:g,al <:rea via :::. comli.::cüng 

fildor with rwticma! jurisdiction (}XtSÎli\"1.? condition) and se;..:ondly on the :::.b:,;~;.:ncc ~)f 

juri:;dictional i:rnmunü;· (!lq~<!Jivc: condition). TlK· provisiom; of i\rti>:ks lll 5-lll ()CCP dealt 

<,vith immunity._ as indicated b:;- th~; Üllt.: l)f tt1r:. section romprising tlwrn: "e:-;em.ption from 

nationai _jnctsdic!ion·'. !\pari from d1phmlatic imruuuity (i\rlick: 1Jl \) ::tlld çonsukr ÎUllYPJUity 

· \ · r J r J '' }) l 1 l · t • · • · · 1 · - · !' j' · · ' ... ·{ 1 V rt!Cü~ \ .. : \ _ o_ mx: a so <H.:cc~pl~; h!ii; _plr!Sü!CtlOO<L JnmJutllty •) .on.~1gn :;lat cs, trans!ëlu::c JY 

1-l"t•·: i:<;,_.t 'l'·"t i·{Jr'Y '"Yt'lJiCti tt,·-• '"!•-·\·{ -·lP r·•·rt'.ln·•·J·i{ ('t}L1l'[''· ·rt·:;-• \'.[<"\\-' t' !-•·::< tl''t" :1-ttT':IJ·c 'tYC<~vaikd in_ - "· ...... {J.I,.\ 1., ........ : ""~·~-·~·--·· l ... ,:>\.. ... , ~,_ 'l(.- -· •1:~ .•••• ,). ---~~-· .,._., ,._lJ_..,.,. ~--~- - 1 •• }'.~·-.t'.·~- " 

Polis!J juri.sprudenn~ nwkr iht in!luence or lhe litera:ure is ümt in ~H;ÇO!'dance \'1;·-i.th Artîde 9 

of 1J:ie Com;.titurion, !he ~;ourçe of such inmmnity is gc:n'-:rally at:(x:pü:d inkmatioual pfactk:e 

cSupremc Coun ck;.::ision of ! 3 !\·larc·h 2008, lll CS:!( 29:3i07, OSNC~ZD 2009, No B. 

JtenJ Yi). This vtc's is eorH.:.l.ttrcnt with the ruling:s of the co1.1r1s of' many st~lte~; l~.g. Briürin, 

Ital~·:/,. Switzerhmc!, Cir(·c-;ce and Cknnany) and of th:;,~ F.urop(~an Court of lTwnan Righ~~; (:;;t.::e. 
.. l 'l . l !' ' ! ·:-.' t .- - ': • 1 r - · l - . . . · ~ K' ' tor <:·xanlp.c, Vie JUC ~;·:m.c:nt o ,~ :-icn·emtKr /OUt Hl .. ·t-.... icsmu v. t1e Untwc, mguom · · 

Arme x 63 \0 the (V{inistry of .h.tstk:c~'s -~Oinmunkation of 26 FGhruary 20 l 0). Tht: basis or !he 

juri:::dictiona.l imurunity of l(m:ign states is the pdncipl~.? of the equalily or s_u:rte:~ (par ln parent 

non haheJ imperiwn l, Th(· purpose oi'thi:; ptin:,::ipl<;o, v·,·hkh i:.i ;~.n (·:<pression of respt.:ct for ~il:'l.k 

snvereignty·, is fo maintain fi-iendly œ!miom; bGh-VC>:n sün<:s. 

nati~.mul kgish:üon, it 'k<t3 therek>t\' ncce:;:;nry, ~;trktiy :~p,:aking., 10 Gons:idt:c nol only ttw 

nrc1visions of the CCP c:oner~J'ninî.{ comw\:ÜDL~ racton: with national k!!is!atiotL but also tl~t~ ·'· . . '-• . ,, . . ..... . 

ruks of customa1y public intenmtion:ü lal.v concenüng <>tate immunity ;Js a <::(mdition fc;r 

~.:x;;;mpt1oa lhHn national jmi~>dictiotL 

Tn tht: iight of Artide 1103 pt J CCP invoked in the app::~al for cassation. then: ç~w bç 

no doubt as to the t:;xistençc oftlw posiüvt:· condition fM nation~ll jurisdic:tion in t!Jis c:1s<.:. Th;;: 

pbintiff is S(!ddng t.mlbrcenhmt of an obligmion ari~iing f!·om an unlawful act comn1ititd in 

Pohnd. Tbcrc~~ acçofdingly t.~xi:;ts Üîe c:ounecting i'actor vvir.h natir>nHl legislation ~;tipulated in 

ümt p:·,wi::.ion. in the Ù)nn of n :.::lainwd ol.1bgation in Pol::tnd. 

Th(~ c1nly issue of rnajor pr::u;tical :;iprificann\ !herefore. is \\·hdlwr the dc!C~mianL as a 

shü<;, t.~rüoys juri:xiictional immunity, i.e. 's!Jat nc•:xls to h.~ rc~.olstd jy, the inc<:1inpambl:v nJor\~ 

di nJçull qut:nion ····· çompktcly p:_:tssed O\.-er by the iov,·cr courts !nvo!ved in tl!c case ... or 1he 

t'ulft!rnent or non-fülfihnent of the negative condition :t()r nati\)nul jud:;diGtiou in tbç hmi! of 

the abs·~~nC(' of jurisdictional !nJn1lH!ity (e:<;.->rnp!ion from national jurl<;c!iction. not as 

rtlent1c)ned in Artkk:3 1111 and JI! 7. CCP but as <lflSW[;~ i1:om gcnçralty ac:ccpted 

internatiunal practice). 

The content of the cuo::ton1ary ruk of public in1ecnaüona1 !Hw c:onçerning the 

jurisdictional imrnunity of states must b:~ cletenninc~d accorc!ing i\) tb:;; crikria v;,-bîc·.h, pursu:mt 



1o i\nick: JS.l.b of tb<: Statut:;,: of the International Cotrn of Ju:::tie(' (.loum:.d of Law:> !947., 
-, . ·T' . •') ('J . t 1' l • ' , ' ' " 1 - . t' No.-.). ttem. ~ . as amene ,;.:c), ;~t\~ ü<'C::ls;v~~ tor tne <.::-ostencc t)t customary :1w as a source o· 

public in1erna1 ionni Ln\'. 'fhose criteria an::: genernl ptntlicc and a ldt legal oblig;:LÜ(m lo ücl 

in the spccifü:d rnnnner. Tlw d-=.~taikd mmerial Ülr dt:ternüning such cm1knt. çonsists of ihc 

prQvision:; of tb<.: Basd (\;J1\'l;;ntion and the UN Cotrvcntion, the c:a:;e .. Ja,'<· of int:;,~nmtio:nal 

c:mats, the decision:; of nationaJ c·.ourts, the tc·xts of foreign legal m:ts and rd:;.:\<'tnt staternents 

in tb<~ litera lure. 

Jn vievv of th(~ earher em.phasis on the: connediorl b:;;i>'>'GCU tb~~ inst<mt case nnd th;~ 

judgm(;n:t in Leclwuriloti ci al., it must be: sixesst:d !hat r,:krcnce to tbat _judgmcnt cannot 

tcplac:e mwly~;i:; ba~;(::d on th;;,: abov(·mentÏI)lliX! materin1 ·rhe judgruent in Ln:ht~irrüou et al. 

contain:; an intçrpœt<Iiion n::kvant to th(' :;IJb:;Lnitiv": sçopt.: of application of Regulation 

No ·~4!0! bni: clo(·s not touch upon sute jurisdictional immnnîty. 'The Coun of Jusli•.::e of the 

E.uropem1 Union ddib~;ru1dy ldt th(: qu~.~:>tion of sud1 [mmunity ocns:.de the :~cop:; üf ib 

ckliberarions. Unck:r Anicl<.:: 267 TFE.l.) (ex :\rticle 234 of the TreHiy establîshing the 

European Community). ih:: Court of Justice h<~:; jurisdiction tc1 give prehminary tuHng~; 

eoncerning thE~ interpretation of th<~ Treatks and the validity and int(~l'j)Jetation of acts of' tbe 

institutions, bodie:,, of:i:ices or ag~:~m:ie~; of th.: European Union. lt Î~; iherd('ll'e not eorupe!cn1 to 

interpret rulcs of gen~~ral irncmaliomü (:nstornar;' la\.-V (see point '78 of tJg:· Gpin[nn ot Lbe 

;\dv•K:at,:_-: r·11_:n_{_:ral it-'t Lecl.t!TIJri,ID.~I '.~.' ('.1. -l·~' l1til·ï·/.f,,,Il'J:,~ E'B''nr)'' "lJ-)· r:r)~r ·~·J-,·:;t J.,,":l'-')'1 tl1··" l''!iinJ:·· "-'• ._ \ ' - - '( ~J -- "'"';.- •· '~\. .. (-..., .•• (c ~ ,;,1,,,- • ·'- • . - .oC.(•..- ... \-. ,)'\._ J ~ -'-• -~ •- ,.:• 

that tht: ad:üm brougli! ngain:n a state in thîs case 1:;. not a civil maHer y,.)thin the nh,;;aoing or 
the fîr::;t :».:·nt<:'lhX' of Artick l. 1 of Hcgulntion 44/01 doc:; nol pc:nnii lb<:: ç~mdusion tlwt the 

matkr i:~ covered. b)' :)tate _jurisdic1iomü immunity. 
·n'} 'j 1 , } "~, • , ' , , . j' 1 ,. , , 1: 
y>/ He t,K extsknù~ as suc J ot tOf<.::ïgn stmes· tnmîumty m procce( Jnw; )èTGt\~ mnwnai 

coung is beyond dnuht, the~ probkm. is th·~ pn:~,ent scope of that irnmunity. This problern, 

\-vbjch is a sübjecl ni' grea! :i.nterest in tlw litcrature, is c!osely int~:~rlod.:(::d \i.-ith the i6:;ue of 

access to tl-K· c~>urts and the ckJi:nce or othçr bask buman rights. 

Until W\>uncl the !950:; stat<.: irnrnunity \Vas genendly recognîzcd as ahsc>lutc. H çxisted 

ccmcept of absc1lut:} state ürununity fi:Hind e:-;pr(~~;sion as 1ate a.s 2.6 Scplc~mh<~r 1990 in a 

Resolutic1n of the S<:ven Judgcs of the~ Suprt.:rne Court (T!I PZP 9/90 ,OS\iC 199! No:l·-·3, 

ü:.:.:rn J 7j. At tht: j)t'tsent tinh\ as H re:mll of gradua! rk:patture Ï!'t>m !hat conc:ept. in Pohnd, a:_; 

in otlwr ~;tatC'$, it îs con:üdered a general1y acc<~pted prindple thd: a t~:>reign sta1e ·~T~jc,ys 

j misdk:lional immunity only in nJiüte:r:; rdarir11;~ w tlw c:-:,~rct:"=-" of :::tate: amhority, i.e. acw Ù-ilY! 

unperii, but ntJi in mattt~rs relating to pan:lcipmion in ordinary civil and conJnJÇJTiai affairs, 

t.<.:. aera hll'e gestionis (see Supreme Cowt}udgment of 11 ?vfarcb )(lOg, LU CSK 293/07). 



- l! -

()n the ~t>:;.um.pi:lt)!l, !hen-:forc that th( pli:rintitf':~ <:ct[ou relates. in ~lCt.:ordance vàth ÜK~ 

Ykvv ç;;:q)r:;::sst:J in Lhi~~ jnclgmeBt i.n Lc·choun!Uïi et u!, lo actiYit[<.:s of the dct':;::ncbn.t fa.l.lî:ng \:Vith 

tltt.~ ~;phcn: of actu Jure jmperii, 1h0~ dd;;ndant would tlmknlbtedly enjoy jurü;dinional 

in:.munii.Y. For sorne tinJc. ho>vcvcr. !hcre have bccn stïolu~ il::nc.icndes to>Vilrds ün:!ht.:r 
~ . ' . . ~-

I .•. ,,.;_]·''t<~lht' ni' >·J·l'' ,J'Jl'J··~{!j'C·t'·l;(li•J·~; [·].l.'tlT!'tl"'!l·.,._, p>' o:i::y'ti'"; {J·l ,:·c··,-,·');!i.;(1·<; thi' i:'l]''''~<':J·1t f"'l"'" J!t~~)T.J·_·\.'i)'(;.~ .. 
.._ ••• 1{ . ..,. ···"· ~ .. L ·t- ...._ ,, i. .. -.~ 3 _. .~ •. t •• ~ ___ ~-~- .'·..;· ,_.•.l ... L.o .~ .. ~ : ..,..,.,,J~•-~· -'· J. lf:· .,. __ , . .t· ~,... .. ,.,_ · -o.-:->"-~· "' • · 

th>:>.: tendt:neks rnu~;.t nho be çonsidc't\:cL 

Thz: main puint at i::::>uc i:; the c-;dnsion of !;l<:lte innnunity in proceedings rdnlin:;: to 

red!\~s~; for injury or dmnagc: sntli~red Hs a re~.uli of unbwful act:; comn:Iitted --as in Üii?. present 

t.<<S~;.: · in the forum stak, i.e. tbe state of the conrt gi'ving,~udgrnent (ton -~~.\.Ci;)ption). Tbere an:: 

deq) t::~Jeolo::::ical grounds thr deoying mate irnmunity in tllis ar"~a. Til-:: strong co1m(~~~tion of 

the (!J::ttkr \Vith th-~ legai order or !ht tbrum siate is an argmù(~irt in n:tvour of such deniai. The 

on~m·~s of a state in ttK~ k~uitorv of \\:hich :::uch m~h art: comrnitled must bv vinue .of its '-· .. - .. ' - - . ' "' . 

juri:·;diction over the. geogr<rphical arca in qui:~sünn, ha\'(' the possibili1y ofjudging fh~ kgnlil)' 

oJ those act~ .. 

Wiih one ï.:':\Ceptiun (Pakistan':; Stak trnrmtnity Ordinanee 198! ), in all states \Vhich 

bave }Xls:;•:~d bvv-s guv\.:rning th:} inununity of tore)gn :;i;Ur~~s, those lmvs r::xcludc~ in)munüy of a 

dd'cndant J:on~ign :ilak in cases rebting to \;rinh::::: c:ommitkd in the t>.:-rritory o:i: the !hrum stat<:~ 

~§ !60S(a)(i) oC the United Stntes F~.m}ign Sovercign lmm.w:tities Act of' i9Î6 ·--Anne:< l 1 tu 

the I\'HnistJY of ,lusÜc\:'\; t;UirllrH.micaüun of :.?6 Ft~bnmrv :w [ fl S\;ction 5 of the~ British Act of " .. ... ' , 

1978. Section 7 ofLh;~~ Singapore Stato:.~ Tmmunil:V Acl of 1979 r. ····· AHlkX D to the i"vlinistry oC 

.ius:tice's conunnnication of 26 Fehruary 2010, Famgraph 5 (lf th<:.~ Canadi:J.n Stntc~ lrm:nunîty 

Act of 1982 ... :\nB{~ X 14 to the \tinistry of Ju:;ticc · :; commw1katiun of 26 Fdmm:ry 2010, 

Stxtioo 13 of !he~ !\ustrahan Ad of :l9R5, Sectit)u6 of Ü!ç South African Act of !981, 

Article }{e) of !he Uti\· of !995 on the.~ Jurisdlctiona{ [n:uxHJnity of Foreign States bc:fcn·\:~ 

Argen!inian Courts ... Arme~. l6 w the Tvfinistry of Justic</s ~~ommunicati{H1 of 26 F<~bnm:r.y 

2010, Article 6?/E. pm<l l ((:)of th(: Hungarian L1\.v-Dccrce of 1979 on Priva:e Intem;Hjonal 

La\v ·-· \vcb:;itc of tbc üu~;mntion~d C\)mmission on Civil Swtus: hHp:/!de:)i .org/, and 

Article 10 o!· ibe Act on the (Ï\'il Jurîsdiction of Japan .(J'ver Foreign Statt.::s --· ac:cording to 

iirf(mrwtion ;;'tV<nlabk on üœ !nternd .. this Jil\V ~:ntt;n;d into J'Cm:.;;; on 1 /'>:pri.l 201 0). 

Sin!ilar!y, !\nide [ J or the Basel Conv;;.~ntinu prechak:s H de!'i;;ndant ~;tak fi·om 

dliming juri>::dktional :imnum.i!)' in provt:cdings rdnting to reclres:; t'or Îl~\,iury or damage if the 

acts YviJic:ll ocea:;ioncd the ini ury (lJ' damage occurred in the tc·:n:itory of t!K' stat.t:. of the !'orum .. 

and i t"tîw author of the injury or cbmag-:: \V<t~ p!\~scm in that krr!lory al thtc~ ti me <.vhen tbosc: 

acts occ1 .. HT~~d . ..\rtic:k: 12 of th<~ UN Convt.~nt!on mnkes an analogons prz_,vi~jion, as do<~s 

Anick 3F of the Drafi. Com"t~ntion on th<.: Jmî::.dictional Imtnlmitit~s of Statr:.~s and Their 

Protx~rty adopted by the hrtcrna:tional Law Association at :r·vJcn!r•.~al in !982 (International 



Lrwal \bterials ! 98:;, voL XXJT, pp. 28"7 .:.~t scq.),. <;,vhik in the rewlution adoptcd b~'/ üw 

[nstitut dC' Droit lnternati(mal (f n:·;Üiuk~ uf International L.mv) at its c:.ont(~rcuce in Basd in 

! 991 Uns!ftute rf !nternatiorwl la1v 1992, vol. 64·H, pp, 267 <::t ~:t~q.) irlJ!B'Y or d1n:nagc 

resu!ting hom. a crirm~ C:{lmmitkd in the l'oruru state is m<::tition-xl amoug: the c:rikria 

indicating that i:h(: cDurh of ihal sune h<ùt~juri~;diGtioual. cotnp<::tC'nce. 

The vie>x th<I1 a ck:kndant stak doe:> not enjoy ünmnnity in procecding:; tdating kl 

redœss !<x irUur-;,· or damag(: sntTered as a result of !Jnl;::.wihl;lc:h cc)rnrnitted in Hh~ fi:H·um sült<:: 

i:; aho :mpportcc! by jndici<ll pn.wtin:. Thal vt~:\v \V<l:> takcn, fof' exampk by the L'S (:ourt of 

Appe;d::; in li::; decision of ~~9 Ikn~mb.;T !989 in llden Uu }~ Nepub!ù: t!l.C'hi;w !Annex :·) 1 to 

the iv{inistr:; of .fwaiee's c:omtnunk:mion oi' 26 February 20 l Dl, by the Cin:~ek Supn~:ne Co url 

ln ils decision of 4 \day :~000 in Pn:/{'('iW"i' (~.O'!iiotia v Federa! Repuhlic (if C)ermany.; known 

as the Disto1no case~ U\nnex 19 to the l'vtinistrv of Justict's c·om:i'nunication of :~6 Fehruarv . .•, . . .. . . ~· 

20 l 0), :md by the Iratian Cour!. of Ca~;sa!ion in iis decision oï i 1 ~:!ardt 2U04 in Férrini v. 

Federa! Republh· of Germany (Annex 3 J b to the l\'linistry of Justicc's communication of 

26 F<~bruary 2010) . 

.. l .. J1·~>· Vl,f>\:li ;<; nJo;:o ·~}1'!1'"'(1 t'>\:' P"'ll'" ''llll·lf)fS' .;; .... t,. •••. . t_..._ ;.._ -~·. ·~ '\. .... ~- '·· •.•. \, ....... ~ 1.• • .• ·'-. -·· ~ 

The matcrial 011 Î111ernalional legal acts ::tnd ~tate practke adduce.d abov(:, a5 \vell a~ 

tht.:: opinions of sdw.brs, gi v es gnn.mds to Dsse:ri thai ai th-: pœs<.mt tim"~ thc~re do es .not t:~jsr ml 

obhgatîun under inlc:·rnatioual Ja·w to gram a fo:œ[gn smte imrnunity in proce;:~ding:s rdating lo 

nxlr<:ss fo.r injury or damage re:::u!ting h:Dm tmiavd\d acts. if th(~ acts which occa~:ioned the 

irtjury or dnm~1gt.~ occUlTt.~d in the lerritory of the :stak of tiw f(mnn and the au thor of th(:: inj ury 

or damage vv;b pn;~sent in tbat territoty at the time \vb;:~n those acts oct;.umxl. 

Tha.t a:<.sertiotL ho\vever, chx:s not çondnck the matter. ln c:on~;idcring the 

<"Î)TH'1'S''t'''l)'~{>';; '.,~~· Ü'"' !'"J',>i'li'J'' '"~.l.S"c'1 11·1."' 1' 1)\' j')l'li.Tl·l .. l.J'f'. '}l'' fJl">t (1'l'"<;tl.{'0 lh'Jjl····'i'~'t'l·,.!ç h' tl'·' ~;r>l:t'].;J ....... ,. ... ~)· • .. .., _ ........ -....:;\. ,tl..,- ~o,J.,. -·· '!.( ...... _ ...... ~. ·} ll ~· _( ..... ., t .... -· .·., ') ........ ·-··· .... < .• \..J(O.. .•.~l .;t,\.•o,. .. ~. ·'-· 

)s \\:bdher the norrn of cu:::tomary public inkrnationai lavi/ in tl)rce at the pn:scm lime: iJuu 

jwü.clktional immunity i:~ n;.c!uded in proccçdixtf?S Hgaim;t a st;:~te rdaüng lo redrcs-3 f(H· ir~jïE)' 

Of d~~m~tg<::: suftb~i:.'d a~; a n::sult of an unla\.vful act committ::d in the forum state is Hp:plicnbk 

whcre th(~ unhnv-ful at::t (lCCUJTüd s~;cm.:~ ofycars ago ... when thnt norrn \Vas not yet in {\)rc:e. 

The accep!(:c! principle of pnblic international lavv that ih<:: legal signiflcancc and as:>CS'3T!Jcnt 

of c~v-~nls ckpend~; on the ruk~s in force at the tinh~ of Ü!<~ir otTl.HT<::ncc could Rive n~ason to . . . ~ 

COriCC:~fl):S tb<~ dJi:çt:~ (lf (:'VentS lB tl:K' sphen; of public interna\i{1J1U] !mv, WhcrCWi St;Jti:~ 

immun:ity, although an institution of publi<: intanalîcmal b-.v, is of a ckarly proeedura! nature: 

it allix:ts the possihility of passing judgu1cut cln the :;nbslançc nf tb~~ case, ln the field of 

proc~xtmallavv .. ho\\'ever. the inlcrtemporal prinçiple. i:; ditlerent: proc:eedings institutcd under 

a new·Ja,,. are con(htctd aceording to that lmv (principlc of the immediate applicatwn of ne>.v 
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t1w grou.uds br the Supremc: Cot!rt"::• d::cî~k~n (Jf 2-:+ Jun~~ 1999, 1 CKN 269/99, (>SNC ::.:ooo. 
-~;_:: .-, • •"1 • • • ! 1" • • . ' t ., 1" ~ . l" .·, .. , j' ] . ., f ,-,o ;., Hem .:9, aun tort h~ rZesoluoon ot hiC St:w~n .. uog;~S o:i: tïe :Supœm<:: -t..<.Jmt o .. :' .1an1mry 

200 1 on a Legal Priuctplc m CZF ,l9/00, OSNC 2l)0 i . No 4, itt·m S J), 'v!Jt.m.:~lc> uo sucb 

drcum~;t~:J.lliX' obu.ins in the: pn::sent ca:;~;~. F:ntitkment to smte im.mtmity must ttK~td(we bC' 

(:>:amined l\1 !ht5 light of the !lOll!l or tiltC:'mationai Jav.,: l11 f(WC(" Hl the tirn<~ \V]Wn th:;.~ CUUrt 

d~t:îckd on t!H.:: admi:>:>ibility of the proceedings. and not the norm in f()rce at the tim<.: i'·/hen 

th~; un1mvfül au tJ-wt is th(: subjcct ol" !he pl;Üntîff's ddton w;;ts com.tniitt.~d. A si1nilar prohkm 

arising în rr;.g:md to the app!ication Dt' th(: LS r:(;m:ign Sovercign Lmnrunùin; Act \\'ü::i settkd in 

thal manntr by th<:~ tJS Supn:mc Court''~; jndgrnent of 7 JuBe 2004 in Ahmann ·1;. Rcpublic o/ 

Au.~trù.f (sü~ pl lJ.9b of the rvlini~>lxy of .lllstic<~·s communication of 26 February 2010 and 

.Anni:.~;.;, 57 thtrd.u). ln the opinion of that Cmut therc is no impcclimeut to applicntioo of the 

exemption from irnrnunity provided ün· in the Ac:: in pïClCt:edings tbat rdd:e tD occurr<.~nces 

1Nhicl1 took 1"lhKc bet<;rt its entrv iuto ii)\'ç(~. indudiru? events that occutrc:d durin~{ t!K: Sec(ïDd J ~· ~...- .... 

World Wur. A t'urth(~r argurn~~nt in Sl.!ppml of the podti<:>n adopted is provitkd by the UN 

Convt::nii.on. \Vhik i\rtick 4 stipul:~ks !hat th(~ Corrvemion s.haH ni."lt apply in procc-eding:; 

im;tüu:tccl pr:i01· to its t::nt:ry Ült1.i forçt.:; no prc.•·>ision conT:>poncl:ing to Axtick 35.3 oï t}w Bm;el 

(()···•v•:(llt(l)'< '\''è'tS t'!)•'ll'l''!'•"•J '''"l •J~;;l"" ÎS "f'l" 1fl1l.'"'l' tn j~·l·ç~'\." 1-~11> ·Ît'-' "')l'dli""!·,·y;·, [·_!·) ~~j"()i'_lv···lj.l_lrl":': tlr;i '1"!'''' • J_·~ '. •. _ • ot. 1 <·.. -... • .. ..._., ~ -.n.- -l--·,l'".·· \.. •. :...._ .l-'··" ·.ti.~:· ....• , ..... { ..•. Jo._"-!-~····"·<-~'!. __ o,! _ -~ .. v..-'"'--• ·~~·· ~) .;: •.. < "· 

instiH.tted atkr its (~ntry into force but rtla:tt: to prim ev<::nts. 

( -. • . . • '. 1 • .. ., .• • 1. 'l' !' l ! . .. :r1ven a posmve ~U:!SVlt;r tc} tn<~ que-::t!on nt 1ne app.l!caoJity o tw ru.~-~ l)l Gustomary 

publk: imernational !nw in Ù)î"c(: at tl-11:· pr;:senl rime:. the m::xt qnes!i(m that !h~<:d:; to be 

mlswered in corme-ction \'V'itb ex;;Tnption 11-om. state jmisdic:tiona! i.mmUJ1ity· in procteding:; 

relating to redress for injury or damage suJ'fi;red a~> a resuit of unb~.-vfnl ads cornrnitted in thC' 

ibnun swte îs -v,-lF:::tbcr suciJ exemption aJso ::tpp!ie~ in proc~xding::; conc~rning (~\'-;_:·nts th;;~.t 

oc:cnr in i.imes of anned contlict, and Spt}Cifically :mch dtamatic cvcnis as the pacification of 

/\:rikk 31 of the Basd Convention, in stipulatiug tlwt notbing in t1K Con\'(-:ntion :~h:.=dl 

affi:~d ;my irnnH.rnitir:~s or ]Jrivik~;c:~ enjoycd by a Contrac:ting Sratc: in re~;p<x:t of :mytbing dont: 

or omiHcc! to be donc: by. or in rebtion tu, it~,; armcd fl:m.:<~:> Yv'lHm on tlK~ tcnitory of unolhcr 

Corurm~ting State. ruk~; out élpplication of t!w e-:-;;,~rnption :fi'om :;l:Ht:~ jm·isdictionnl imnnmity 

provükd Ü)r in Article i 1 in proceedings rc1ating to redress üw injury o.r d:n:m::.g•~ ::.ufk:r<::d ~t~; a 

result or unl:rwlu1 ac:t~; conirnitk'd in the fùnnn ~:;tate in ~:iituations mising oU! of arrmxl Gonn!ct 

(se(~ in thi:: CŒ}ŒX:tion p!)int ll6 of the t:~xpianatory mport on tl1r~ Com·cntion --- Annex :2 to the 

\-linistry of htstice's comrnunication of :26 Febrvary 20 l 0). The lnternntionai TA:t\V 

Cornmis:;ion's corm:nŒHs on Article L?. of the u;..r Convention. 1dri.ch corresponds to 
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..:\r!i<:k J! of !he HilS(:! CO!JI,'(TÙlüD (pp. ·44-·46 .. Anne>:. :'j to ÜJ<:: t\Jinistry or Justic(:'s 

comrmmicaüoo of 26 Febn.wry 2Ul0), like\vic:t~ e'l:press i.bi:~ v[c\v thal this phwis!on doe:; not 

apply in ~dluutlons arising out of arrncd con.!!ict and it \Va.:; that vie'v whieh prc.vailed in the 

negotiations on the Ut'-l Convention. A s!rnilar pnsition is nbo beld hy th;;:: autl:ors ( Hu;el Fo:-; 

and David P. Steward) \:VJ:Hht~ :,;wJements are q uokd in Ann<:K<::s 6 and 7 to ÜK' \fini:·>lT)' ot 

Justic(: 's cornn1nnkmion of' 26 Fcbnwry 20 1 O. 

At the .same i:lni'~\ it is hard to Jlnd an t''CH<lpk of a rnling by a national coun 

rc~cogniziq;. wkly ùn U:v;; bnsis cd:· th(: t()rt ex~~cpilon, the: admisslbllily of actions kH· redœss 

a~-~;rin.st a fùl{'Î~:~n state in rt:l<îÜo.n to ev<.~tHs ençomna;;;sed ln· \Variîw:.~ conduded in !be terri!Ol'\' '--· .__ . . .. . •' . ~· 

!) r the fonn:n si:ai(:. 

In vië>v of !he :;pc·citle n<lture of militury ~xmflicL·~, state e!rtitkro<::m to jtuüdi("tiona! 

inmmuity a;Jpem·:; most Justifit~d pn:~ciseiy in rdation m mattcrs cnconrpass;;::d by \var[w~;, 

I\nm~d conflict.. and the large-scat~; CilSuahic.~~, Gnonnous destntclion and sufkring [nvo!v,;d, 

cannot be ïeducixl to rtJation:; bd\veen ::t state (the nuthor of the Îl\iur:v or damage) :md ~rn 

injured imhvidual: \1/m{;::.:re · take:; piace prinmrily b,~tv,·een states. For thar n::ason, mat(~rial 

d:dm:; rebting to anned connict ::trt~ ü';1c!itiom1Hy rt.:gul;:\ted h>,. peace !.n::atlt:s :wn\::-d at 

re::;olvin:,~ Ü1e ;;on:3C'Ciuenç(~S of tht cnni1iet in iheir entiretv at boü1 tlw inlcrna!:lomd and the o..,. • .; 

individu~:! leve!. State jurisdictional ürununit:· in such matter::. is a nwans of ~~nsuring th at 

matt:rial claims resulting fmm war!'::t.f(: :rr~~ dealt \vith by an international la\N procedure. TiK 

purpose n!' exduding judicial sC'ttlement of disputt.:~ about such chdrns i:> to prevent a si1uaüon 

in whi(·h the norm~!lisnl!on of 1nutual relations hetw(::<::n staks at the end of a \Yar is hampcrcd 

by mmh~rous court ('<Fit}:> dcnJing \Vith n:wit-r(al cbims rt..~~.ulting from thal \.var. Such cm;e:; 

could constitut<::- a füctor su~;ta.ining poliltcal conflicts and ütu:s not nc:.~-.::}ssarily kad to adeqnalc 

scttkrnent of tb(~ clairns in question. The afon;m~~ntioned intnnutl{iJJH! law proccdtu\: tor 

settl in~; claims 1\'Sulting from >..vmJ~:n·e. cornbined vv~ith :thn::ign stat0s · (~ntitkme:nt W 

iudsdiction~il 1mmunitv. i.s of <:l. nniv,:rsnl naturC'. Tbi~ rnctbocl of dt.~;Jlin!.!: \Vith clairns tdntim; .. ... . - -.~· '·· 

of n::Iations betwet}B Poland and Cîenn:1ny, i.e. fi·om :he p<::r:·;p(~cliv<~ ofstat<.:::, thal ,;nd.~d w:n· 

Jy-"t.'Xe•·•i·> tt.l'''f'1 l't1''~1''' tl1·~p ''J.YtV Vî''>!''' ;"·'-'fi _ -.~ 1 ...... u; t o..,.,_{ _ • ._, ... t\ t .~ .~.. •· .. · ,..·o;..j._ •.• ·"',:::.. .• 

j.. ' . . 1 } •. ' t . l ' . . .. } o anotnt::.r staw tNrc 1. up t 1e essence Ot :;tate :mvcre1gnty am: mvo vc ~;cnsiirve l~>sues <.VJt 1 

implic:athtm: for diplomatie relations and national securîty (sc~e judgrnent (Yi. the Eqrop,~an 

C'ourt of Hurn<m .Rights of 21 1'-~c~vemher :.20()} i.n .. \-fcElhirme_y v. ire!wui, .LEX No 758~0, 

cünœrning an in~::ident in '\.\'hir:h a British soldicr open<xl fin~ on lTisb KTritory). 

Nev(~tthekss, ahhough --- u:.; alrend:o;,· mentioncci ... it ls hard k1 fînd an example or a 

rulin:;: by a national r:ourt rtc(lgnizing, soteh.- on the bm;is of th(: tort exception, the 



admissihdity or actions fo·r redœ~~ again..::t .a tùrdgn statc: !n t'~.btinn to e\·c·nts cncompas:::<:d 

by w:;u·t\r;;,.~ conciucr-.:cl in the krritor_v of !lw 1hru:m :;lat,~, there do (:xist court dccisi{m~ and 

swtt~menU; in the lîteralure that admit ::ine.:h claü:ns on othcr, n1ore g.enl:raL grounds. 1he n<x~d 

to ex;;-tminc th~~sc other !;":i\Hlnds is (~>:.c<~~pti~.Jrwl!y important in the circumslançc::; of the instant 

çasc beca.u:;e a .st<tle of <JJTairs in \vhich individual injury tort œmains outsid;;· the !imit:; ol' 

:>tate inm::vnity can raÜ;c-: t\rndünwntal ck)Ubts o:· <Hl müo!ogicul m:tur~, mld rnas::; tl~tnnc-~; 

ln ils jndgment in tin:: Distomo çu~k\ the Gret:k SupH.::me (\lu tt exprcssc~d the vit~w that, 

<iltbough d;:rmag;;..: resu.ltiu~:: üum ~mnçd c:onHkt should in pr!nciple he 3ettled by \Vil)' of 

internai:lonal. agr~~cm.ent~; c:oncluded atkr the end of the '<·var, a state C'lil!Wt be prokc!-.-~d by 

imrnunity in cases w!Jer(: <J ~;pt.x:ilk a{:î \Va::; nùt c:ommitted aga:inst ih~ ci viJian popuia:tion m; a 

\vhole but was dinx:ted at a su•;;ç·ifü:: individual nnt direulv nr ·iodirect!Y invc,]vtxl in armed J -· . .- - --. - ... -. - . .. - - . 

uctivities. Tbat vie\v \Vas '~xpress<xl. in JXlrlicuJar, in regard !o act:; con:;t[tutîng <.:rinw~ agaiust 

lmmanity and abus::: of po\ver- contrary to gtmeraliy ac:cepttxl rule:; of inJ(~tnationallH\V. In the 

af(m:nK'nti.oned judgmcnL c~ar!ier mlings of US c:uurts \Vt;re iJTI/Ol-;gd. ln t!w:;e ruhn~~:-~ hased 

on the United Sf;JWS Foreign Sovcï('Îf;":tl ü:nn:lllniti~s .!\çt of 1976 ··· wter alia in the judgrnent of 

15 (ktob~r 1985 in Von Darde! v. U11ion (~/Soviet 5/ucia!i:;t Rqn.thlics (1\nnt.::x J l to the 

Jvlinistry of justice\; conmwnicm10n of 26 Februm:y 20 l 0) <Hld the: judgrnen! in Helen Liu v. 

Repnblic 1:/China --!lw court hdd Üt<:l a (kfend~trJi üweign s.tate di)(~s not enjoy î.mmunit.y in 

matt-:.~rs rz:latlng to obvious brcaches of g<~rwrally acceptee! rules of int<~rna!ional hn:v. ln tb.: 

Dh.:tunw case tht,~ Greek Suprem.c~ Court ;Üso i:~Xpr~~ssed the vi<~>v flwt a S!Bte \VhidJ pennits 

it:;e:lf <1 bn~ach {)fa peremptory (ius t'Oge!IS) nonn or public internationnJ lmV t[K:r;;~by 1::tcit]y 

1.vaiv"~~; it~; îmmunit_y. 

·rhis kndency is also ru:Jnikst in the judg:ment of the ltalian Court of Cw;smion in 

f·iTrini r . . Federal R\?fi1ihlic o/Crennany., in \Vbich i1 \\:as hdd that th1: obligatio.n to n::spt)._:t th<.~ 
' . ' i' 1 ., ~ • • ! 1. • ' • l j~ ' ' l 1mmumty ch a CteJ::rH.~ant statc noes not cx1st w ~CF~ Lm~ causattv~ act t!1<~:t ts t 1e O<lSJ.~ :i:or t ::.c: 

crime~; under inkr:nationa! hnv. Serious bl'eache~; of pctemptory principks gm<:rning the: 

protection of hmnan rights are crirne::; linder intcrnation::tl law. Those prindples bdong to tb~~ 

essc·nc(: of the intcrnationai. kg<:l order and talœ pr(·ccdc:nce over ali oiher principks of public 

intçrn.ationa1 trew:y and customary [mv, induding tho:;~~ concr:~ming stah: nnmunity. 1>.-r~ry 

stak !:-; obüged to punhh brt:ac:hes of tho.se principk:s, lu passin:? judgrnent, the Cou.rt of 

Cass:xüon aho reJcrt·~~d to the !iKt that it hw; tJot bcen possibk iùr a long tînw to invol\(: the 

fùnctionnJ. iimnonity of SÜJ(C oft1cia.ls in order to prev;;,.~nt tbe nuthots nf inknwtioual crime::; 

from being brought to justict:. Sinct: the immunity to l.'l·hich stak ofllcials aœ cntitkd is 

essc:ntin.l!y a suh-t:<H;.::gory of :::tate i!mm.mÏ!:V (it~; JHJqx~se being tn prevcnl parties frorn 
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cirGu!n v<:~n!!.ng a s1atç · s imrm.mi ty by brin::;îng actions agaio:;t it~i o !lice bokkrs), tl1c~r~~ shoDld 

aLo be no grounds f(x maininining :-:;t<~i<.: !rnmunity in proceedings rdrting to n.:drc<:<; i<:lr ir~iut:v 

or cbrn;w:c suff(:r<xl m; Üiç rc·std! of ;nt international c:nme. The Do:;ition ütken in the ]w:h-~nH.~nl - ... -- . . . ' - . .. ~ ... __ 

in Ferrini v. Federal.Repu.hhc o/Uerm<.mY vvas suppori:cd hy tater judgm;;.~nts oC the Coun of 

Cassation. inter alfa the: j udgm-.:ni of' 21 Cktobcr 2008 in crim[nal pron~;;.xlings in v.tiüch the 

St!œcssoïs of lhe vidims of tlJt: pacif!çnti'm of the town or Civitdla sougbt ccwnpen:;ation 

fl'orn the Feckral HepubJic of G~:.:nx!<•my (Anne:-;: 36 to the tvhnisü)' of Justiç(~·s connnunication 

of :.?6 Febnmry 201(l). 

As \Vdl as 1lœ abovcmention<:.xl rulings, thel\:. ar·~ dissenting opinions of'jud~~es in ens(~·:; 

sünilar to tbosc: di.scu:;:;ed ;ÜH)\T who look a different po:.>ition and rccogniz~x! si:al<; immunity 

in the matter. Spedrica.l!y, in ,\larw'ilos v. Fnkrr.û R(:,rmblic ql Germany, in which th<~ Gn.~ek 

Spçôal Suprcmc: Court) pa:;sing judgJw:.:rn on 17 Scpt<::-rnber 2002 (Ann;~x {9 to the ivlinistry 

of Ju~:;tic1:' :1 conm:unicminn of 26 Fdmmry 20! 0), dcpa:rted. v,:ith pro~pective e m~ct. f'l:om the 

position takcn in tllc juctgrm~nt or tb<~ Gr('t:k Suprenr<:.~ C\mn in thç Distomo cas~~, wlük tht: 

\udg~~:> in tl11: minoritv eX!)fi~ssiX! th(~ conviction 1hat :\rtk:l;_;; 3l of tb: Basd Con\:(:ntion dcl(:~s .. ..... . - . -· ·~ . . - - . 

not çnvi~r -..:v:ar crimes, th(· prohibition of which lw:;. ÜF~ smtus of a ins cogens noun and Ü; 

fhen.:H_;re hierarthically supcrior to any other norm of inkrnntional la'\N, In their opinion, war 

çtimt:s cannot be considered an dernent in an ;::xnHxl conHic:t jusù(ving an exception to the~ 

!1J.;1''1'J'nj<:• (·)l' r~l""tnl-"'t·r·v 't·nv '""'"1'"''''',..,,~ 1"r1 !'l"tJ··-·l•·' 1 [' n!·· t1·t"' !~'l"'"! (-'(r1''V"t1'"i<Yt'l '~J.rYlÏ[:>J'lv l.ll 1.1l'''~ ~· j_ 4.- J'· :'V .1 ,. ~'·" ,,, .tJ.\. ~· lAi'. \.q~t··· '-• ..... ~·.)"v'U .. -.!.\. . ". _,.. 1 _ . \-, . < •• Jo\.· • ._ .• •• it \,-_ ,1. •. - , '- .. ·> ~- ... ~ . • t ~ . , •·• 

judgrnent of the Eutopean Cnurt of Ifnm;:l.n Rigbts in .. -U-Adsani v. U1ûted Kingdom,. the 

r('asonirw nf tht: minoritv iudl~(~S iXln<·:::Tnim~ non-reGol-;:nii:lon of th;t; immunitv of a :;tate ..... ~.. ·- ··- ·- ... ,. 

(Kuwait) in proœeding~:: instinu~.x{ in Br1tain relating !o an act {iortun::) committed in Ku'8HÎi: 

(Hnd thus ün this occasion in a stat:;.~ that was not the ~;late of th<~ f\)t'Um) c~;ntre<: on H1c 

imponançc and JK~r<:.~mptory statu:; of the p:.\){Jibitk>n {Ill tortnœ in int<:::rnati~.mul law. Thc:v· 

stJ\c.':-;.s. ihai, in vi:;.~\V of its starus, tilt~ prohibition on torture taJ...e::;; pnx:e(knce ov~n am' othc·r 

nonn. 1n :\..fd::ïhinl;cJ' 1.1. Jrelmul the minority .fudges of the European Court of Tiuman Rights 

maintai.n<xl thnt, by ac.::cqrting that the British Scei-c·tary of Statt~ f\)ï Northetn lrdand had 

i.m.munity in rdation i() the incident in \<;hkh a :Ori.tish sotidcr opend f!œ in Trish territory 

1,Anm~xrs 37 '~nd 38 to the Mînîstry of Justiœ.!i co!rununication of 2h h.:bruaty .20J U} t!N 

lrish courts imposed a disproporiionak rù>trktlon 011 the !'ighl of judkial acccss in the lighi crf 

i-\rticle 6.1. ofth(: European ('onvention for thi} Protection otJ-Im:nan Ri1;:lrt~; and FundaltK~nta! 

Freedoros Uoumal of Laws 1993, t'·lo 61, item 284. as arm~nded -- ht::rei.nnner ··Eun)pt.~an 

Co1rvention"), 

In ~he literatm<.\ some author::; abo argue that :>tale imnn.mit;' :iiwuld bt: cknied in case~-: 

involving ::>(:tiou~; bn.:aches of hwnan rights. f\.s in the court rulings, ·variou:; gronncb are 

; 'tr' '('[<"<-~r1 .. [,l-j.P '1.]"0> "t' .. l'''l)\. ,-·lf 1 '":'·[· > \P-t['~_:,o!·' (\ {è 'tl1•'1111l"t' l. ·!,. i'>V :}-,(-' st·lf.-~ (• '; f("l'lJ'[lJ 'l~ ], ~ 1 h~ ''{Yf.l(•<>O·),_ ... t.:t ) .... ~ .... t. __ (v(,..·;::-,'-"->\-. ... .._ ___ ;,{-t-v. J'.-·~"--~.._,_. '"''l: ·-•.t.. -~ ~ ~\ -'.· • '1.. ·- ( ·'· •• ~-~ _.., :• ~-·- •• .-<t~· ".-·-- ........ }'.\.. 
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inmmnîty as a result or action by the stai:c' !hal )~; man:ifi:~stly c()ntrary to iuternaüonal law. 

<\nalogies an;. drmvn \>.:Üh the pros~~cuÜon of" ~:tiJte o!:fidnJs f(;r bn.:w~h~:> of }un:nan r[gbls 

commitü:~d in tbr~ course of their c!uties, usu;tl!y u~cornpmÜ{='ti by thz: c:laim !hat an ad ccmtrary 

to pc.~remptory nonns doc·:; not lwve the ~>taluS of <l :;ov·~rdgn act. J-j,w;·evcr, advocates of th\.: 

<:Xtlusion or $t<ll(' in::n:mnity lil çase:; involving :;nions brca~h(~S of humnn right:; <ippear to 

attach nwst weight to ilh~ ~~onccpt of the hiclïlrchical 1itlperi,)rity of !us cOk'e!IS norm:; in th(~ 

k·ga1 sy.skrn. ln this re:::peGi:, :>om.e advoe<Jte~; of the c:~;du~;itm l.l] statc immunity in (:a:;e:; 

invoh·.ing swiou::: breaclh~.<: of !nHrwn rights atlach panicubr importm1ç1.~ to the nonn 

guaranteeing acce:::s to the courts (A nick 6. J of the Eurt)p(~an ('onwntion). 

·;-. f;>.1:'''"~"t}' ,,,j,,ç;s 1'1'.!11." ''.OlP''t l""tJl!' ''l'-"~ d,-, l)t·': ·:·<jdnl·'·'·' l !·l>'~ :·1h0 <'eJT)'"ni'·ÏopN! H(EUBW .. nt:i J'(x ~ ~ ..... \.. ·- - ''· ....... , .. .• ) ... } ·~-- - .. 1 .! :t::>" ~~- ' • \. ,._ 1. ...... '-~.... .1. ... • •.• ., ...... - ,. __ .,. 1,,.. • ..._,.' 

hurnan righh, induding tho:::c arising in the c:ourse of annc:d ccmfl.i;_;t. Tl'tc)se a:qp.1mcnts are 

also re_iected in ü :::ignifkant portion üfthe Iiteranm~. 

While ilwre is no douht that ~l state can waive the jurisdietionat imnn.m:i.ty V.J \vhich it !s 

cntitled, th:;:: argumï;:-Jlts t() ÜK' d=ï~~ct thal it can do so tacitly in i:ll<:: cases cons:i.d<.:nxl hav~: b';en 

rig_btly calkd into qu-:sticln. Such tacit \V~tivz:r, it is ;ngut~d, arises cither frorn tb<~ ~aate\: açting 

!na rn<mD>:r coxllrnty io pcrcmptory rwnns or Ü\)!Xl its adh~::rence to an internalional ag,r;;x:ment 

on the proti;~çtion of hum;rn rights. 'T.lK' first çnncqri: rests on a totally arbitmxy pren~ds~~ · !t 

i1Jils to lake ac cou nt d' tbe Ütct Lhat a st;rte \; \\'ai ver of immunity n1ust. likc ev cry ;;~xpr<.~s>-;:ion 

of \vil!, be d:fi~~çt(~d in a suffick::nLly r.::k:ar mann-:~r -~\\hile the :>ccond i:; hard 1o reconcile v•ith 

the requiœment~: of trcaty ün:v çonccrni.ng adlH.:rence tn an international ag.reemc~nt lt should 

be noted thai ·even in the jndgrnent in FE:rnni r }~'edet(d Republic: of Gern1m~v tb-: court 

distmKed itsdf flum the argr:rm:nt i.hm the (}l~ü~ndant state had tncitly \Vaived its irnnmnity. A 

sîmdar position 'S<1S taken by the US Conrt ofAppeals in its e.kcision of l Jui)' !994 in Hugo 

flrinc:::: v. Federal Reptrb/ic t?l(jermo.nJ', a case arisîng out ofthz: Tioloc:aust (/\mwx S3a to the 

?vlini~;tr}· of Justîcc··s cmnml.micntion of :~6 February 20 l 0). Thal positî~.m \>..:as supportcd by 

LiS court dcci:;ions l)f' g i\pril !997 in Ifirsd1 ~'. Srote ()/ Israel ond Srate ;!f' (jermml): 

(Anne x '56 to tbr;:: l'v1inîstry of Jnstiet::'s cornrnunicatio.n of 26 February 20 lü) aud of 

'l() N(l'····rl·ttH,:'· J OC)') 'lt-·ld ln c',-~t'l···tl'Yr'' [99';' ·t·n 'îml·,·r, v 1·· ,·hJ.'i., ··1 '".t"''' ,-·•1J"''f'''l·liru th·=· f .<'"'l,·cq··(,j.-~ ... _. , \\.- _l. -·'· i', ;;,._ 1.~ •. "..! [ ..._t, 1.~) . -" ... •· ~ ,} ... , .... •:- '. '-.•\.•.n,, . ...._,._ _,._ __ ,. .. •. ~t::- •...- i .. >..._. ~- ••• " 

:ür disa~acr (:\tmc~ 54 to the: f\:finü.try of Jnsi:ic;;~ \ conmurnkahon of 26 Fcbru,~ry 201 0). 

Conskk:rabk doubt~; arc: also raîsed by ÜF;~ concq:n - ck>~ely ndakd to tiK· ;:::onslruc:t of 

nbm<.: ofpov..-e:r ... of the '·'f()IJ:Ütm:~~···' of ~·tak immunity as a n::sult of action by the süM that Ï':: 

q'TtlÎ [{_~~·t],,· t''Hy:·r··=•!"V 'i"(' t'l.t'•-~rl''"iÎClJ'l'd l···n\· 'T}H""'·' dn•!hjo;: nJ•iJ-·(1'"J·J'!~: î'fw>,····r·l .. t W]''''11V't' ~'!t'li' ·~'-I!'C''"n+ ~ J.•. · ·- ) ............ •. '-" ?-' • J .t ....... _._ .......... · ,_._~,. .. <., ·· • ·'····"" ... ·''' '·- l· -·•·-"· t· · ,+.,. .) ..._,_"'"- 1'--"'' ,. ......... "' ~- .. .., ·• ·-~'- J: .. ~-r t 
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intenwtiooa1 !il\V, ;;nd gt~neral prinçiple:~ o!· lmv can lx~ invobxl a~; a sourç~:· of intcruDtion:ü 

Jav,· only in th~:.: ç;_:tse of a g<~p in tbe n~>nm; of ürtenmtional treal)' or int::.:rn:cüiom1l cu:;tmm:ry 

bw. Furthennon:. applic;alion of the Çf_)rJcept in questi(H1 \muid Ü:<H:i to tl-1:1.:- ,~xclusion of statc: 

imrmmity· OII grouHds of' ÜtÎrB'.::c,~;, èb_ a n;,:SU]t of i?dÜch the COlT<~Sponding t.:Otlrt dec•ÎSÎOn \\'{fU(d 
t l 'l .- . ' . t' . 'l l . . l . l l' l l . 1 ' - t ' . ! !'.. l rc.semtJ e t.:te liDJlD~:_mon o n::prtsa s, am Jt 1s ug 1 y c QU )tm •. \\-rF~:ttJ;:;t, g1ven r iC po rw~a 

dt.l"'l-~11'' t' iY'' nf t'~nl·i "!>[<: -·t-h···t·~- i,-(-ll>'l"'l. th Il' •·-'31'1 1·r•' 'l r·''l·,·tt'''t' ;i1r tlY: rn'JJ·i-..; 1--'v'n if thHt w~~r(: • . •.•.•. '·1 ••. (.. • • '.·_t· .... :),;L'"'~ ··-J"'·- .• ) .~· ... ,.. ~-.·~} .......... L;., ..... ' (J ..... _ t- • _... . . \. ..... -~ v 

aet~eplecl, il i~; bard io imagine havin~~ r0gard to the cu·curn:;lauces of the instant c;3:;;(· and 

çonsickrhw the nmtkr rntionally, that a Polish court \'-'ü'Uld irnpo:;t~ n.:pri::-;als on the Feçk~nil 

R~~public: oC Ciennany f()t' events that occurred O\·\::r six:ty yGnn; ago. ln this ço!mection, ü 

shou!d lK~ bon;<; in rni:rtd thal Poland tuo hwok~~s :;{;Hi~ immnnity in proc:;.::edings brought 

again.st il iu foreign courts in çomwction with its pt)sHva.r nationalisation and :}Xpl\)priatit)n 

Jq.p.slatiou. Au ~~xm:npk or lhis is lÎ:li.~ CilS<:! b!'üll~~iH b:;.:forz: a I'~cw York comj in whk:b Theo 

C-arb and otih:r plain.ti Ci:i; son:;:lrt çompcnsat ion frorn Po! and fiJr ille~tal ckprivation of property 

in the course of a '·pJanne::d aoÜs~:ènÜtiç rinC (s~~t pt LL91 of the· (\'linistrv oC Justice's 
'"lY't'rl·Jr(tJ'ic··l'_l. 'FI ,-1j' ?~')- "t7 ·-,1·Jrl':lJ .. , ':!t-l1 (-)-.) "' ..... L .. ·-- ·.'(; t L.t. .......... \. . !;:~~. %· • .) ,._ ....... 

{n i\idr.r..fdios v !·hierol lhpubhc oj· Germany, th<:.: Gre,~k Sp~~cial Supg:::m:: c·oun. 

departing \-Vith prospcetiv.: e:ffcct from th.e position üÜ;<::n by the Crreek SuprenK· Cowt (nils 

iud1:~rn0nt in the Ofswnw Cit)e, reasoned that mnii:~d activ·!üe;; in the context of a \var Hl.kt~ 
~ . ~ . . 

varions f(mns, inch.Jding ciisproportiomHt:: and l:rU<..~t acis of œtaliaüon by the an:ncd i<xce:; of 

th~;· ag:srcssor. 'Tbat be!ng :;o. the Gl\~ek Suprt·rne Coun\ distinc:üon bt~tv,·c:cn tllc operation 

carrît~d 1JUt in Di:::tm:no and tbt concc•pi: of atm(:d con!lict \Va:-; mtiikia! and did nol c:orrc:spond 

t\.l realîty. Despite the c!i·~proponïonality and cn1.elty of thal operation, it \vas ncveetbdc:;:; an 

dermmt in an armed coni1ict. /-\lthough Artic·k :{ of th(: Cmî:'vTntlon n~specting the Law~; aud 

Cw>toms of \Var on Lund :;ignc·d at The Hague on l8 Cktober 1907 (Juurnal of Law:> !927,. 

No 21, itt.m1 l6l) provides that a belligerent which violates the provision::; of the Convention 

shull bç. llablt.: to pay c:ompell:>atioo,. i~ does not rt)Stric1 rhc pursuit of daims i<.tr sucb 

~:ornp~.msüt!on Üli:ough thç courts. 'That i-:;-::ue is covercd by public int<:::rn.uti.ona] law, undcr 

\Yhkb the j urisdküon of courts in the m:Jtter is re:;!ric:ted by the prirwipk of state imrnunity. 

ln the upinion ofihe G-reck Special Supt\~mc Court. at the present sWg(: in tht: ckve1Ppn1i~nt of 

publiç inü.:rnat:i.onal la\v tht:r\.! exi<:.ts no gend·al!y accepkd princip](' a1io\\Î.n~~. a~: nn c::xception 

to :'>tait: imnnmity, the pursuit in the t.~oun~; of clairn:; rch:ting to unlawfnl nets cornrnitted --· 

\\'betht.:r in peacetitne or î:n Urne of \var--· by a fiweign ..::tale in the terr:iwry c:f the forum statc 

with the participation of the anned i~_m:::es or the deüm.dant state, anc! inkrnationaJ prw:ticc 

cuntains no ckar evidence (\Î. tlK~ exi:;tenc{~ of such an exc:eption. 

Tn !ts decision !.Jf 14 June :~006 in Jones er a!. v . .S'oudi Aralda, Gun(:erning redrcss 

ün torturç committed by :3Ü1tl:.: offkial::: in t}w !{'ITitory of Saudi ,·\:rabi::c \Ann;:;xAJ to the 
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1\lini<:.trv of Justice':~ comnnmical(on nf26 Fcbruarv 20l0l. ti:Je Houst~ of u_,rds reco;:mized th;;; ' -· . - - - . .. - . . . - -- . . ~ .. . . . .' ' .~_. 

dd(mcLmt' s immun ii)· and, invok:in~: ttF~ c·an<ldian Court of Appenl's (k:çi<;1('1n of 30.h.me /004 
· n · !. 1 ·· l' · " "l · · ' ' 1 " l ' · ;' 1· • ' · · , ' . u1 I.Hi/Jzun ''· s •. mn tc . <. epuhl 1c ol . ran ( Anw:.~\ .::; ::-, to t 1c :,.: um;try Ot .. us w.::.;.~·:-:: t~ommttmctmon 

of 26 Fz:bruary 20 l 0), bd.d thal alt!wugh th-: prohibüion on tot·t\lrE.~ i:;; undoubtcdty ::t 

n.t'l'.<"l1'1}~t~Y:'" ·:·'.,.)t'J''' nj·~ ····'tl hl t'•·. J··-ttc•··'J't'tl;rll'''il l·'t''·' "'"1." 1.t11,11't1Pi+v J·ri ('"1'·~·s l'''l··•·l·J:tw ln l't~d!'e~·~; ((yr t' ... -.... ~- } .!\. . 11 •· f• . .... '"-• J. _._.._ . '· .•.• _ .... ' \.!, ...... -~ ~ .:>'lt...{i-\.. l.-. . i..l.... ·- .{ .} -··- ............ ~'::;. ~ ... - -"~ - -

tortur.:; does not a!'hx:t the prohibition itse!f but only restrids i:!h~ jurü;d:i.clion of nntion~<! courts 

in :<uth Jnarters. State imrnunity \Voutd tlç in i.;ontradiçlion \-vith th<· pwhibiJioD on torture only 

if it con1pris(~d a cornp!ementar)' procedura1 rule nbliging national (:OUrt:,; to adnnt rt~; 

application in :~uc.h ca:>,~s by way of <~xception to thü prindp(e of the inmnrnity of foreign 

staks. Thal, how<:'v~~l\ is not the C'<.J:;e_ 1t is flOt th~.:r<:::f'ore fbr a national court to ··\kvelop'' 

!ntemutiunal lmv· hy UllÎ}Hkrally aHdbnting lo it ;1 c.ontt.:nt whicli, \vbik coccesponding to tbc 

\'alues C"llShrüwd in peremptory nonns of internntionalla\·V and desirable, is not accepkd by 

other :~Lates. AlthtYugh suc:h activisnJ in the tid.d of national la\v i::; with(n th(: lirnits of the 
' l' . J ' ' . • . . '}! . , .. 1 1 f ... , ' • 1 J . ! . l .J l JW Jeu~ tunct!OO. J.t lS unw:(·:;::ptu) e Jn !ne h~~Jc o wkr:t1ai!(lî1ai . ::tV\'., w 11c:~t. Js )HS\:.'l:r on Lw 

i't)(1J.,.t'fl't' '"o:q·ee)Yi<"J-'ll. ('Îè :-:;i·qf.c,,.. ,.>l, .. ,. .. t.'l'!~l·.l·YI)\· J·,l.l " ,.t'l:ll'·lt!'l.)('l i1·• '\'l11'c!·1 l'!i•~n~ l . .;; J't(' ;;~vi~;.i.->rJ'····' tlrü .-. '•-. -·· J. } ~~::~·· ..... -· .. ~..... . -· •· ~'-"t'··-"· ~ ~. .......... .) ~"- . l:, .c• ~ - (.[. "-"' <. . ·- ~ \ 'l' _. • l.. ~ -- }- • f ~ ~.. .... _..._...... ·- \,. • 

stmcs <Jc<::::pt. a~; ~m ~~\c1.:ptkm to the prinçipk of imn:mnity, th::.~ .Juri~~diction of mrtiomü <:ourts 

in actions brongirt against E:n\:ign ~':ta!t~:> J';x brc·nch of fus cogens nonns of international law. 

HK~ prindpk offbceign states' t:ntitkmentto inmmuity sbould apply, 

The:· ruling of the International Court nf' .lwaic:e of 14 Fdwuary 200:.~ m Congo v. 

Bdg:ium may also be i\:ad as an cxpn~ssion of1:!H~ vie\v that brcach of i11s cogens norm:; does 

1')"'•1 Ol\'i;~ [':<:<-' t1') :''l(t')(.J]'·';]:, .. , <;;•Yr"l'':t'!''t' t'tl i·!11~ ~~ .... l-·111 (.)t''t}i"' l.i,1'tJ'-r·il) q>''(·JY>t]'lJ\j''J'i'f 0 '~ <ltl j•TI)'Vo<l['l)''{-'J]t 't'() ..... , ;::.·· • ~,.....-... • -.t. \_ .,o..(,L_.__ .-.~• ...... '-J 1 .. ~-- .. tl....• ... _. '1. -·'"" !:. \ .. t .•.t •. 1,,. 1. .. ~.., (-t.,. "'- ~t~ }''···-· .. t-... .. ..... 

hciràm~ a case: conœrnim2 a btcach of tbose nonns. 1n t!mt rul:i.th·: th~: lntcnmtiuna] Court of 
~- -..... - . . . . . ~-- ' 

Justice con:firn:œd. on the ba~:i:; of custumary la>v, the immunity of p~~n;on:~ holding high :;rate 

office and d:id nof considcr thï:.~ pr-:.~sent stage of de\·eloprur~n! oC ihc !nw regarding exçcp!ion 

from 1he said i:nnmmi!y (!\tm{~X 52 ofthe i\tinistry ofJu:;t[cc's con:ununicatùwt of26 Febnmry 

·;:oJ D.) 

Thus pmt of the Iegal doctrîne, \vhich is divkkd on tbe poin1 at i:~~~LH.:, strç:;;;e::: th<!! 

therc can be no qu<~stion of <I contradk:tion bt~hvcen ;.1rincipks of :;tnt~:.~ immunity and ius 

cogens norm.:; simx~ they <Jre of i\vo c.iifkre·nt kinds: the ïonncT proc(;:dural and ÜK~ latter 

::;ubstantive. lt tdlo\YS that an inqx:raii vc to lift stut::: innnunity in ca~;c~; conc;.:.Tlrlng redrcss für 

tortur<~ cm:mot [)(: dc:duc<~d from norms prohibiting lorturc, ju:;t as no!mS permitting the use of 

torüm:: C"<!nnot œason<tb1y ix: dt'!'ived fl:om prinr::ipk:3 of immuni1)'. TlK~ Ülçt tbat h substnntive 

nonn of pubiic intecrn;::tklnùl l:lw contains no guarnn~tx· t!mt it can be sanction·~d in a fbreign 

f'j•>i·l·!Vl'"{ i~OI)''l. ~">)«<lj'1S t}l«l .;i <·<•!j''!'''l· '"">]J;rJ,., \~'·t'>·J'1 ·~ '!''l()J'[.,., r'"J''i'.~''fll;J'U ".'-cil·,, 'tl".!l"l1'·1'11.t'" v·hic.[··'t ~ yt.\. _'l t::t • ~ <. J. \1.~-\.~ ~. _•.i~ _{ • ..._,._.._ ·'·L' ... ~·\ . . t""l.._. .,. ~- (.,.. ,_:. _o.t \--\..} { .... ·'·· .. { Jt:· .. l.(. ..._. · .1 . .1. .-\- ~~ · \_ • • 

rn~~kçs such ~;ançtion ünpos~libk. 'Jhc distinc.tion hel\veen substantive pl:xmnkes in the field 

of humm1 rights, on (he one hand, ~md thl: prtKedur~ll obligation !o a<:(:ord prote<::tion în 
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relation to 1host:~ righls, on ÜJ<.~ <Jth>~l\ is p:!-ounded 111 premisc::: of public inüTn;üiomtl lmv 

f(·::;p~~cting the sov<"I<~ignty of indi'iiduaJ state~. /üthcmgh it rest:> upon tb~;~ prevention of' 

cxaruination ot th-.~ kgatity of a states action by fim;ign c:ourt~;, ~::iah~ imrnnnity doi.:s not ruk 

out resolution of a contlicl, \Vilh tht:: participation o:i: Ü!ç~ st<lk (l.mt.:crn(~d, by appropriate public 

:utcmationalla1.v mcthods. 

lu A!'.·Adsarti v. (h?iled l..:.ingdon?, HK Europ~~::.n Court of Humwi Right::; chx:lincd tD 

rule th<!l British cDurts had violakd Artk!e 6.1 of tiK: LuW}X'<~.n Convention by rd'using, ou 

the ground of K UY'iaif s <.~nütknwnt to imnHmity., to m'.'<inl compensation thnn Lhat st:Ht.: i<)r 

tbc· torture of' Al--i\d:;<mi commütcd in its terf.itory by its stm~ of1kînls. In the opinion of the 

Court of Human Rig}ns, th:~~ right oC uccess to juc!idal prokction i:; not abso!ute. Stalt~ 

imtnunil;·, H:; an ÏI!srttwion of public international !rnv, ::erv-.:s ;:t rightful purpos;;;; namdy tht: 

mainteuance of fi:iC'ndiy r>;~lai:ion~; b(:~tw-:~etl Strvercign :;mte:;. \Jcnsures consi:;J(·nt \Vith g1:~neral 

prindpk~s oi' public international l::n:v, based on the iw;titution of immunity. cannot in 

prüwiple be judgec! a dispn)p()!tionnti~' testdctü'n on the rigbt oCjuclici;:Ü access. Jn the opinion 

of tbe (\mn Df liuman Righh, then; aN.': no ruks of international L~\·V, judicial IÜ'Ti.:;iom; or 

otbt.':r mat·;~riai~> that çou!d incline: it lO th<:; vit:\v that a :;tate doc-::; not er\]Oy juri:ithui.onal 

inununity în e.ivil protx~~ding~; rdating t') redr;;::.ss !\ir act:~ of tortul'e. ln Aicl:Jhinney 1'. !ndond. 

to(\ iJH:: Europcim Court of Hmmm Rights .held stat~.: imtnunity to be :xn mlmisslbk res1.ric:tion 

un the rigbt of judiciai acce:;s. Simihdy. in Ka!ogenymulou er al v. Creece and Cit:rnhu~v 

(Anncx 69 to th1; \-Jini:>1ry of Ju:;1:.n:":; co:rnmunicati.on oi' 26 February 2010), rt;iü.:ratiu[;·: the: 

l , j j . . . J • • • l 1 . { • , . J .. . .,. • j l L 1 (' k t.:ClllC.Us!ons !\~ac 1cc m H$ üCGJ~lOn In ...-k:Aasmn v. ./miN: K.mgaom. 1! ru e( ltlat t ·w ._rrec: .-

administrative autborltks' r(~fu:;nl to authorisc: the seiz:urc or Gennan property in c:·reece to 

<.:nüwce payment of the dan1Ht?C:S awarded ag<Ün:->t Germany by decision of tht' Grcek Suprernc 

Court in the Disromo ease could not be çonsickr<.':d an uniustitied re:;tric!ion of the ridlt of 
~ - . .. . ~· 

judidaJ acccss. In repl~' to Jhe argutnc:nt that the prohibition \)f crirnes agaînsi humanity is a 

i.ru . .- cogens norm \"<hich supersedc:; norrn:; go-vcrning statc~ irnmunity, ii lw!d ÜI<1t the Vk\V tlwt 

a statc cmmut dairn stnte itnmtmii:>.: bc:fore the ~~oorts or another :::tate in civil nwce~.~dirH{S 
.~· . . ... ....~ 

relating to red:rcss. for crimes against humanily d(!(:;s not <.~xüoy su:fficicnt acç(·ptam:e among 

~;t<!fes m the present tim~~-

In its ckcision~; in A!da\ani 1·. Unifi.:'d fOngdrm1 nnd Kalogcropou!mr et a[ 1·. Gren<: 

and Ccm;m;_,.·, the l:~uropem± Court of Human Rights also rcjr:ctr:d thç arwlogy wilh the 

priJ:;ecuti<m (Jf snüe ().tfic·iah thr hreaehcs of !n.Hnan righls çmnrnitted in the c:ours~:;: of llH:ir 

duti<~s ·· an argum{~lrl nsually az:companied by the: dain1 lhat nn ac! <~ontmry to JX~remptory 

nonns doe;:; not bav'~' th~.:' staüm of a so·v(:rc~ign act 'Tlwt pü3it.ion accords "''ttth tlJt;~ vie'.v 

expressed in the dt'cision of t!w J-Jouse of Lorcb ·in Jonf:..s 1d al. v. Sauâï Arabio and \Vith the 

ruling of the Court of Justice of the E:uropean UnioJ; in its judgment in l.echmrritou et al r 
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Fi·cleï·al R<:,uublh uf Getmi.my. ;:\·:; the /\ttomey Cicnera! argued în point 65 of hi:~ opinion in 

th<:~ btttr case, the vit'\V thal the ac(:' of t!1(' (]crman anned fi:n-ces did not con:~tituk ocfu iurc 

1m,nerh ~;.vuuld l'-~<id tu diff.lcultic-s in identif),iug: who !:; liabk: bet~;lu:·:(~ it \\'Nlld bç po:;:;ibk: \(1 

~tttrîbutc lî~:bility only to th<::: pcrsons \'..:ho acmaily e<m.:sc·d 1hc d11mag<.: rather than to the sta~<:: 

iu \:Vhicb th-.~y belong. 

h must ab) be bonw in mind that the~ ab~;o!utc r<::j~:;çtion of -state' immunity m 

'' .. (.)['!J.:l·lll·l.l:"_ 1l )_·.r~··~-... ·~·:c'c·!,_:r·J·• .. ;_.: .. ·~: l·l.·_., .._.· .. :~;;;•'" (""lnr·'"" .. l.IJ.lH< \ .. ,,l·{,··""~' j'..,,· d·:'!l1"0'' 'V"'"'·l''l·l.•lJ•"-Ci h>· hreaci1(•<' of .._ .,.( "-...v .... -..~-. t •l..•."-••.1 ~\.1'., ...... ....,.~ ··:.:~ ~:.J'\._..ï~-. .\.,J •.. -•.;;. _,<.i.,::,'-·~-'\...· .. ·<···' ._, __ •-·~·;: __ .__ .. ~' 

hnrnan rigim; ShOuld logkaliy be Ç()nneçted \'·iÎth cJGni:~lof the: <~X>;~ClHl V<:; irnmunity of tJK~ StaJ(: 

in such c:ls-::~, wl~F~rcas nt t.lK' pt\~Stml tinw the inœmati.onal conJJnl:niity ,kcickdly docs not 

an::çpt derogation J:l-orn \.:XC(:uti v~ irnrnunity. ;\ id ling cxmupl<.~ of this, i:n addition to the 

abovementioned n~:!:\rsal ùl' thl: Ored\ adrninîstrativc aut!Joritie~; lo iluthorist: the sei:.>uït of 

Cknnmt prop<.~ny 1!1 Üt<:.~ Disromo ças>;, is the su:;peu:;ion hy the President of tht.: Unit~'(l States 

oC a J)fovision pçnnitting scizure of the pror::.~rty of diplomatie missions ::md consubr po:.>ts of 

staks v,.·hich support tt:JTorlsrn. !t vva~. considerl~d üwt application of thal provision \Vüukl 

hT·Kh ·tt:)•' { ·:,.ll'·t'·~d :;~·t:str'•c·'· 't.·l·;~·>[\i ('bj]o·''tÎO[''' "'[l'.J ,J, .. [.'1J'-'!1'•' l·t·~ t"{·l~'f''l:'~l·J lV)<;;t<: nt" l')j'(1t'-'''tt'rrr··t ~- .).. ..._ ... _(. "'·•.· .. ~ .J,, .. } -'-U-_)· ). ··::';-.t~.•- i.)~.~ ... tJ'I.-~V_._- ~,., .._, __ _..._.:_:·· t''\.·.(d. J . \.\--.·.,._, 

Compn:·tn .. :œ;iv~ com;ideratîon of the xwt.t<:Tial ciisc:usscd a.tJove, a:;:;ernbkd for the 

purpnse of œc:onstrm::ting Ü!i:> (ùntent.:; of the norrn of cuslomm·y public intcrmrtiona! l;rw in 

Ü)rc:e Hl the pre:;ent tinu.~ in the !ic:ld of :;tatt~ jurisdi;_~tiona1 inm1unily, tcncb lo :i!lppon tb<:: 

condu:;ion that t!K~r'~ nre insofficic·:nt ;;~ronnds lilr œcog:ni.:-:ing an exception to stme immLmity 

in c:3sc·s c:oncemi.ng redrc:;;; kH· I:H·c·aGhc-::; of hum:tn rigbts occasion('d by unhnvful acr:s 

comnrttl:ed in tb~ territory of th(: fomm ::;.t<Jtc~ ·wh:i.ch t.~ome vdthin tlh~ catc:gory of nrn:Fxl 

ac:ti,:itit'S. it is truc !hat a cen;ün portion of HtH1 :::mrtî;;ri:3l . speeifically th~~ decision of lht:~ 

Grcek Suprernc Court in the Distonm case, Li:t•:; decision of Ült.~ c·ourt uf Cassation iu Fen· if li. 1·. 

Federal Rtpubiic ofGemwny and süit(:mcnls in tbt~ !ikralure supporting the position tak<::n in 

!hosc deu.siDWi --· may indica:tc fhc beginning:; of tb:: î;~m·~~rgen-::e of a lWrm \\'l:idJ <~xcJuiic'S 

stak imrm.mitv in all cases c:oncenrin>:~ serions hmmn ri.Ehts violations, but lur'i:!m~ re!~:Ird to 
~ ... .... . .... .... 

<moth<~r important portion of t:h~~ materi;::.! ··· ,~srn~cially the (kci~;ion (lf tht Greek Special 

Supreme Comt in AicHF,ellos V. Federai Repub!ic of ((ennm?J', the ck~~:isi"m of the Hou:3e or 
Lords in .Innes er al. r. Smuli .4rahirL the decision of the .European (\mrt of T-Juman Rights in 

Al~.Ad.w:rni v. (';üred Kingdom and the statemcnl:s in the litcrature support-in~~: î:lx~ position tnken 

in tliose ck:cisiou:; î:t canunt bG ac>xpi'c'cl that such n norm bas a!rt:::xiy emergee!. 'Thu~; 

a!tbougb <:uch a norm may be dc:;iruhk on an axiological v:ic:\:Y' or hunian rights. it cmmot b·~ 

maintained that il i:> already in force. Any doubts in the m.mtn will be xe:süht_;,d by the 

fntt.:rnational (\,urt oï Justkt~, beli:m~ which the Federal Rcpublic or Uc:·nnany bas institukd 

proc:(;eding:> ag~rinst the Italian :r-:.c~publk in connection \Vith the ck:cisions :in Ferrini v. 

Federul Republfc of' Gx?nncmy and similar case::, ÜJr alkgçcl bœac:b of an international 



oblig;rtion throu.gh di:;reg::m! of Ci<~nwmy··~; cnihkmcnt tojudsdicticmal irnmunîty (i\nne:-; 6l 

to tlw ?\j i:ris!ry of .ru~~tkc:\; CDTDI!ll.Hllc<!lion or 26 Fcbtuary 201 0) 

Furthennorc .. ·.s!Jile not cknvim:;: lhe En~iH im.ron:.H!Z:G of the J:>resent çonç:::".:)t of ... ... .. .. 
human righu., the signific:::mce ot state immunity must abo be; borne~ in mind. Ba~.~.~d on the 

of uational courts on the legal situation of foreign states, i\ pn~vcnts tlJc oc-curn:·nc:(· of knsion 

betwecu süi!('S bv en:>ttring n::iJKC:t f\)r ~;overeignty. ln so d1Jing, lw\v~:ver, st1te imnmnüy (kK·s 

no1 nde out the re-solution of c.:cmnicts by approp:date publiç intt:nwtionallaw rm::tlwd::.. /\.:.:: is 

knm:vJL. material dainls resuliin::~ fi·om events of' war arç traditionully :;dtled in int<.~nlationa1 . ·~· .. 

treativ~s airwxl at comprchensivG :;l:ttlement of the con:~eqtK~nces of mîlüm·y cNJ:i:lict Thh 

manner of settling sud1 daims i:; even tk n1ost appropriak having regard to tb~~ sptx:if!c 

nat un:: of ~;uch conilic:t, 

Thus althOlJgh ÜK~ padtlcation of Szc:z.ecyn by Ocnnan ann,;d fiwces wu:; a flagrant 

violation of the law of \Var and of hurnanitatian lavv iJnd ... .thml a p:t>:.~sçnHlay pt~rqx·c:ti·vc ... 

ckarly brçw_:hed ab~;olutely binding norms on the protection of' hum.an rights, proceeding.s 

instituted ~~gainst the Federal Rtpublic of (1ennany reL~.ting to daims arising out of thm event 

call!l()t, in the ligilt c>f the custornary nonn of public: interm3tiom::.l Ll\v in Ü))'i..:e at ihe pre:;,-::rll 

tinw, b,: ctmsidered exempt horn the princip!:::: of :;tate juri.sdîclional irnmunity. ln acc:ordancc~ 

with the decision of tlK' European Court t:d· Humau Rights, lbis JKÔlion does tHJt bread1 

Artich.~ 6. I of th•:- Enroo<::an Convention tJ.nanHHeeim~ the ri~::bt 1o J:lïOl(~ciion bv t!w courts, and ·' - . . . - .!.~·· .... ,,_ .1. ... • 

that (k;cisi(1ll must abo lx: con"iidercd pertinent on !he basîs Df /\ttic!t ·4 5, l of ih.:' 

Constitrniun, sine-~:_~ the t~;vo provisi\)J:i5 are rss(~ntially concurrent 

ln un y t~Yent, state j urisdictional immuni ty cantwi be cons id(·red an inadrnissibk 

(<.~striction of the righi of judicial acct.:ss wll<:<re plaintiffs have rea:;onnbk~ a!tetnaÜV(: means 

avai.iahk !o prot<;,~çt thçit rigbts dlecliwly (see judgment of the Eut{ipcan C'ourt of Human 

Righg <lf l R T·ebruary 1999 in ff(dte ond Kcnne(.!;r F. (,'erm(my, LE}( No 77226). fbc 

ess~:.~rltia! mC<ln~. of 1kdng so is lo fil(;: a daî m in the court~ of Üh~ stntc in \V!Jic!J the brt<lt:b nf 

Ll'JS;(: }iliJ'['I''J'l l.[.lY\11:'; ()'''('lJ·I·l'('·iJ l,{ •~·-.. ·• --. . ••U o :::,.l.- ·'• '• , ... ~' , .... , F.l '-

E.ecogniiion of ihe ck:t{:nd:mt state' s inHnunity denote<; !lOl1·· fu:trilrm~n! in 1his case of 

th-::: lK'1~ütJ\'(:; condition laid d()'<Vrt in ihe Cod;: ~)f Civil Procedure:· in th::': version p::<~ccding tb~; 

Ll\V of 5 Decnnber 2008 on ReYi1~iun of the C\xk of Civil Prch;cdur(~ and Other Lq;·:islmion; 

narndy !.i:F.::: absence or juïi:-;d(r::tional inmluniiy. Thu:> despite tütnlruenl or th<.~ position 

condition. i.e. the e:->i:~k:tK~<:: of a conne<.:ting Ùtctor \Vith national jurisdiclion, /\nick ll {})pt 3 

CCJ? cmmot apply in the insi::ml c:lst:. 



court compeknt to hear an anaiogous c;l$<.: pursuant to Article 45 CCP, t.:annot be~ acçt;p1ccL 

'11K' vi<~Vi that tl:H:: c]{~s1gn;3tion of a locaUy cornpdent cour! by tb(~ ~)nprerne Cm.ttt pur:;ur:.n1 !u 
' . l 1" '''{'']' . . l l 1 l 1 . . ' '• ' ' • ' l ' !' ' i'\Iüc G ,·,) C ... > sll0uk OE~ preccc:cù üy exm:nt.nnln.m ot t!le cp.œmwn o:t nnttorul J uns( t-::twn, 

·'tllntl"'-11 fnu·1v·l l1 
,,, tt't'" !i t•'l"';-,.1,." 'll'"l .,..,.,.~r<i<'fl 1. P ·i t.,.,. '"'"'('!!. ,~,·t i~OlJ''1 ·rl•IJ' -:1 .,ç i'<.h< Ü' ~nrtù·nlm· ~ . .f..·I --~- ....... ~ "...._. ~ .,..{.!"l-"' J'\. • •. "' ~.~ .......... ·~·r''• .• . . o~:. ,._1(~ "-·"'~, -'..:.~ _... _L. .t '-~:;;;·'-"' \.·-'-'"··:- tt~-~- .. --~ 

Snptt;mç Court ckci~ion::: or 30 Aw{ttst ! 965. IV CO :20/65 .. lJ-::x No 5859 and 14 Fdmmry . . . .... . . . 
1985, D CO l J/85, OSNC 198\ No 12., it;~nl 196), is incorrect and is nut uph,~id in princ:ipk 

in pr(:Sfnt j urisprucknc:.e. Th(: basi:: of the-: organisation t)f the j udicial ~.yskm i~; the division of 

hhCl\1[ hc'i\V>'~·'··<] {'~'l'tri'· 'Hl'} >·!wt·~~-t"'t')•'t' --· ,,.,. cnt··i·;'"'tlv l'x··n[·:~ipf'<'i .1.1' >jy• htf~<:.t 1J':i'""li·urr; DTl ib;;~ < ~ . . .'".-··' ,.,. ................ ·t. -·):, ··-. '\._ t. ·'· -- •. \ -· ... ,':< •. -· .... _ .... \,- .... • ••• _:;·-'-• .. - •• ... { -"-· .......... t 1..-i-o:;; ~_.. ~ •• 

;;ubicc:i --- lhe (:·:-.:ist<.:nœ of rmtiotnljurisdiction in a given cw:e shou1d not b(: tlw wbjee't of a 

ckc[~;ion by a nmdom court but should be d<~dded by the court cDtn{K~ü::nt in tht given c-as>:o. 

Funhennore, cv~:.::n if Ü1::.: :Supreme Court \Vere oblig:;xl to e\:~mhh~ the (jl..H.:~:;!lon of nt~tioual 

jurisdi<:tion bt::'lôn' (h:sigm<ting the competent emir{, the n~suh of tlmt cxaminaüon çould nol 

be bindin~~ on the:~ court desîimH!cc! as comm~tent. :;ince thz~ latter bas a dut, __ : to e.~imüine nll 
••• '.... .'1. 

<tbsolute procc:dum! co:nditk1ns independc:ntiy. 

Il iollo1.vs from the present exmnination UJ C<lssntiun tlmt, dc~;piic ;m incorrect 

~taü~tn:;;:nt of rea~;on:;, the con1eskd (k:t.:i::>ion correspond:·; i.o th;;_~ law and that !he p!a:i.ntiiT's 

appeal in cns:;ation sbouki bt.~ disrnh:st:d pur:~unnt to Article :~yg::: ('CP. 




