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INTRODUCTORY NOTE

1. The present documentation contains the documents likely to throw light upon the questions which
have been submitted to the International Court of Justice for an advisory opinion, by a resolution, dated
22 April 2010, of the Executive Board of the International Fund for Agricultural Development (hereby,
“IFAD”). These documents are certified to be either official records or true copies thereof, or true copies
of the documents submitted to the Administrative Tribunal of the International Labour Organization and
they are transmitted to the Court by the IFAD in accordance with Article 65 of the Statute of the Court.

2. Each document is identified by title and, where applicable, official symbol of IFAD, of the
United Nations, or of the International Labour Organization. In addition all documents have, for
convenience in use, been numbered consecutively in the order in which they appear in the documentation.
A complete list of the documents is found in the table of contents.

3. This documentation consists of ten sections as follows:

L The Agreement Establishing IFAD,;

IL. Records relating to the recognition by IFAD of the jurisdiction of the Administrative
Tribunal of the International Labour Organization over disputes between IFAD and its
staff;

III. Statute of the Administrative Tribunal of the International Labour Organization;

Iv. United Nations Convention to Combat Desertification in Countries Experiencing Serious
Drought and/or desertification, Particularly in Africa (UNCCD);

V. Records relating to the housing arrangements convened by the Conference of the Parties
of the UNCCD and IFAD regarding the hosting of the Global Mechanism by IFAD;

VI IFAD personnel policies;

VIL Dossier of the In re Saez Garcia case before the Administrative Tribunal of the
International Labour Organization;

VIII. Judgment No. 2867 rendered by the Administrative Tribunal of the International Labour
Organization;

IX. Agreement between the United Nations and IFAD;
X. Resolution on the request by the Executive Board of IFAD to the International Court of
Justice for an advisory opinion with respect to Judgment No. 2867 of the Administrative

Tribunal of the International Labour Organization.

4. Section I contains the text of the Agreement Establishing IFAD as it is currently in force.
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5. Section II contains official records bearing on the recognition by IFAD of the competence of the
Administrative Tribunal of the International Labour Organization. This section contains: (1) a declaration
by the President of IFAD, affirming the Executive Board of IFAD’s decision to recognize the jurisdiction
of the Administrative Tribunal of the International Labour Organization over disputes between IFAD and
its staff, (2) a declaration by the Director-General of the International Labour Office affirming the
Governing Council of the International Labour Office’s approval of IFAD’s decision to recognize the
jurisdiction of the Administrative Tribunal, and (3) Resolution EB 88/35/R.78 of the Executive Board of
IFAD dealing with the recognition of the Jurisdiction of the Administrative Tribunal of the International
Labour Organization.

6. Section III of the documentation contains the Statute of the Administrative Tribunal of the
International Labour Organization, adopted by the International Labour Conference on 9 October 1946
and amended by the Conference on 29 June 1949, 17 June 1986, 19 June 1992, 16 June 1998 and 11 June
2008.

7. Section IV of the documentation holds the text of the United Nations Convention to Combat
Desertification in Countries Experiencing Serious Drought and/or desertification, Particularly in Africa.

8. Section V comprises the documents relating to the housing arrangements of the Global
Mechanism by IFAD. This section includes: (4) Decision 24/COP.1 of the Conference of the Parties of
the UNCCD with respect to “Organization to house the Global Mechanism and agreements on its
modalities”; (5) Decision 10/COP.3 of the Conference of the Parties of the UNCCD entitled
“Memorandum of Understanding between the Conference of Parties of the United Nations Convention to
Combat Desertification and the International Fund for Agricultural Development Regarding the
Modalities and Administrative Operations of the Global Mechanism”; (6) Resolution 108/XXI of the
Governing Council of IFAD entitled “Housing the Global Mechanism”; (7) IFAD President’s Bulletin
PB/99/10 regarding the Accounts of the Global Mechanism; (8) IFAD President’s Bulletin PB/2004/01
regarding the Global Mechanism; and (9) the Position Description of the Managing Director of the Global
Mechanism.

9. Section VI incorporates IFAD’s relevant personnel policies, including: (10) Resolution EB
88/33/R.19 of the Executive Board of IFAD entitled “Personnel Matters” and (11) IFAD’s Human
Resources Policy, as they were in force prior to the In re Saez Garcia case, enclosed in Resolution EB
2004/82/R.28/Rev.1 of the Executive Board entitled: “Human Resources Policy”.

10. Section VII of the documentation contains the written submissions of the In re Saez Garcia case,
as they were submitted to the Administrative Tribunal of the International Labour Organization,
including: (12) the Complainant’s Brief, (13) the Reply of the Defendant, (14) the Complainant’s
Rejoinder, and (15) the Surrejoinder of the Defendant.

11. Section VIII gives the text of Judgment No. 2867 rendered by the Administrative Tribunal of the
International Labour Organization at its 108™ Session, on 3 February 2010, In re Saez Garcia.

12 Section IX contains the Agreement between the United Nations and IFAD reproducing the text of
the Article dealing with the relations of IFAD with the International Court of Justice.

13. Section X contains: (16) Resolution EB 2010/99/R.43 of the Executive Board of IFAD, adopted
at its 99" Session, which concerns the request to the International Court of Justice for an advisory
opinion with respect to Judgment No. 2867 of the Administrative Tribunal of the International Labour
Organization, and (17) a letter dated 5 May 2010 by the General Counsel of IFAD addressed to the
Counsel for the Complainant notifying IFAD’s request for an advisory opinion to the International Court
of Justice.



I. THE AGREEMENT ESTABLISHING IFAD






Agreement
Establishing the
International
Fund for
Agricultural
Development



Adopted by the United Nations Conference on the Establishment of an International Fund for
Agricultural Development on 13 June 1976, in Rome

»  Opened for signature, in accordance with its Article 13.1(a), on 20 December 1976, in New York.
»  Entered into force, in accordance with its Article 13.3(a), on 30 November 1977.

» Section 8 of Article 6 amended, in accordance with Article 12, by Resolution 44/X of the
Governing Council on 11 December 1986. Amendment entered into force on 11 March 1987.

» Aricles 3.3, 3.4, 4.2, 45, 5.1, 6.2, 6.3, 6.5, 6.6, 12(a) and 13.3 and Schedules |, Il and Il
amended, in accordance with Article 12, by Resolution 86/XVIil of the Govemning Council on 26
January 1995. Amendments entered into force on 20 February 1997.

» Article 4.1 amended, in accordance with Article 12, by Resolution 100/XX of the Governing
Council on 21 February 1997. Amendment entered into force on 21 February 1997.

»  Articles 7.2 (a) and (b) amended, in accordance with Article 12, by Resolution 124/XXIV of the
Governing Council on 21 February 2001 and subsequently by Resolution 141/XXIX on 16
February 2006, as revised by Resolution 141/XXIX/Rev.1. Amendments entered into force on 22
December 2006.

»  Aricle 7.2 (g) amended by Resolution 143/XXIX of the Governing Council on 16 February 2006.
Amendment entered into force on 16 February 2006.



AGREEMENT ESTABLISHING IFAD'

» Recognizing that the continuing food problem of the world is afflicting a large segment of
the people of the developing countries and is jeopardizing the most fundamental principles
and values associated with the rght to life and human dignity;

P Considering the need to improve the conditions of life in the developing countries and to
promote socio-economic development within the context of the priorities and objectives of
the developing countries, giving due regard to both economic and social benefits;

» Bearing in mind the responsibility of the Food and Agriculture Organization of the United
Nations within the United Nations system, to assist the efforts of developing countries to
increase food and agricultural production, as well as that organization’s technical competence
and experience in this field;

» Conscious of the goals and objectives of the International Development Strategy for the
Second United Nations Development Decade and especially the need to spread the benefits
of assistance to all;

» Bearing in mind paragraph (f) of part 2 (“Food”) of Section 1 of General Assembly
resolution 3202 (S-VI) on the Programme of Action on the Establishment of a New
International Economic Order;

» Bearing in mind also the need for effecting transfer of technology for food and agricultural
development and Section V (“Food and Agriculture”) of General Assembly resolution 3362
(S-VII) on development and international economic cooperation, with particular reference to
paragraph 6 thereof regarding the establishment of an International Fund for Agricultural
Development;

» Recalling paragraph 13 of General Assembly resolution 3348 (XXIX) and resolutions I and
IT of the World Food Conference on the objectives and strategies of food production and
on the priorities for agricultural and rural development;

» Recalling resolution XIII of the World Food Conference which recognized:
(i) the need for a substantial increase in investment in agriculture for increasing food and
agricultural production in the developing countries;
(ii) that provision of an adequate supply and proper utilization of food are the common
responsibility of all members of the international community; and
(iii) that the prospects of the wotld food situation call for urgent and coordinated measures
by all countries;

and which resolved:

that an International Fund for Agricultural Development should be established immediately
to finance agricultural development projects primarily for food production in the developing
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countres;

» The Contracting Parties have agreed to establish the International Fund for Agricultural
Development, which shall be governed by the following provisions:

DEFINITIONS

For the purposes of this Agreement the terms set out below shall have the following meaning, unless
the context otherwise requires:

(@) “Fund” shall mean the International Fund for Agricultural Development;

(b) “food production” shall mean the production of food including the development of fisheries and
livestock;

(c) “State” shall mean any State, or any grouping of States eligible for membership of the Fund in
accordance with Section 1(b) of Article 3;

(d) “freely convertible currency” shall mean:

(i) currency of a Member which the Fund determines, after consultaton with the
International Monetary Fund, is adequately convertible into the currencies of other Members
for the purposes of the Fund’s operations; or

(ii) currency of a Member which such Member agrees, on terms satisfactory to the Fund, to
exchange for the currencies of other Members for the purposes of the Fund’s operations.

“Currency of a Member” shall, in respect of a Member that is a grouping of States, mean the
currency of any member of such grouping;

(e) “Governor” shall mean a person whom a Member has designated as its principal representative at
a session of the Governing Council;

(f) “votes cast” shall mean affirmative and negative votes.
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OBJECTIVE AND FUNCTIONS

The objective of the Fund shall be to mobilize additional resources to be made available on
concessional terms for agrcultural development in developing Member States. In fulfilling this
objective the Fund shall provide financing primarily for projects and programmes specifically
designed to introduce, expand or improve food production systems and to strengthen related policies
and institutions within the framework of national priorities and strategies, taking into consideration:
the need to increase food production in the poorest food deficit countries; the potential for
increasing food production in other developing countries; and the importance of improving the
nutritional level of the poorest populations in developing countries and the conditions of their lives.

MEMBERSHIP

Section 1 -Eligibility for Membership

(@) Membership of the Fund shall be open to any State member of the United Nations or of any of
its specialized agendies, or of the International Atomic Energy Agency.

(b) Membership shall also be open to any grouping of States whose members have delegated to it
powers in fields falling within the competence of the Fund, and which is able to fulfil all the
obligations of a Member of the Fund.

Section 2 -Original Members and Non-Original Members

(a) Original Members of the Fund shall be those States listed in Schedule I, which forms an integral
part of this Agreement, that become parties to this Agreement in accordance with Section 1(b) of
Article 13.

(b) Non-original Members of the Fund shall be those other States that, after approval of their
membership by the Governing Council, become parties to this Agreement in accordance with
Section 1(c) of Article 13.

Section 3 -Limitation of Liability

No Member shall be liable, by reason of its membership, for acts or obligations of the Fund.
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RESOURCES

Section 1 -Resources of the Fund
The resources of the Fund shall consist of:

(i} initial contributions;

(i) additional contributions;

(iiil) special contributions from non-member States and from other sources;

(iv) funds denved or to be derived from operations or otherwise accruing to the Fund.
Section 2 -Initial Contributions

(@) The amount of an initial contribution of an original and a non-original Member shall be the
amount and in the currency of such contribution specified by the Member in its instrument of
ratification, acceptance, approval or accession deposited by that Member pursuant to Section 1(b)
and (c) of Article 13 of this Agtreement.

(b) The initial contribution of each Member shall be due and payable in the forms set forth in Section
5(b) and (c) of this Article, either in a single sum or, at the option of the Member, in three equal
annual instalments. The single sum or the first annual instalment shall be due on the thirtieth day
after this Agreement enters into force with respect to that Member; any second and third instalments
shall be due on the first and on the second anniversary of the date on which the first instalment was
due.

Section 3 -Additional Contributions

In order to assure continuity in the operations of the Fund, the Governing Council shall periodically,
at such intervals as it deems appropriate, review the adequacy of the resources available to the Fund;
the first such review shall take place not later than three years after the Fund commences operations.
If the Governing Council, as a result of such a review, deems it necessary or desirable, it may invite
Members to make additional contributions to the resources of the Fund on terms and conditions
consistent with Section 5 of this Article. Decisions under this Section shall be taken by a two-thirds
majority of the total number of votes.

Section 4 -Increases in Contributions

The Governing Council may authorize, at any time, a Member to increase the amount of any of its
contributions.
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Section 5 -Conditions Governing Contributions

(a) Contributions shall be made without restriction as to use and shall be refunded to contributing
Members only in accordance with Section 4 of Article 9.

(b) Contributions shall be made in freely convertible currencies.

(c) Contributions to the Fund shall be made in cash or, to the extent that any part of such
contributions is not needed immediately by the Fund in its operations, such part may be paid in the
form of non-negotiable, irrevocable, non-interest bearing promissory notes or obligations payable on
demand. In order to finance its operations, the Fund shall draw down all contributions (regardless of
the form in which they are made) as follows:

(i) contributions shall be drawn down on a pro rata basis over reasonable periods of time as
determined by the Executive Board;

(i) where a contribution is paid partly in cash, the part so paid shall be drawn down, in
accordance with paragraph (i), before the rest of the contribution. Except to the extent that
the part paid in cash is thus drawn down, it may be deposited or invested by the Fund to
produce income to help defray its administrative and other expenditures;

(iii) all initial contributions, as well as any increases in them, shall be drawn down before any
additional contributions are drawn down. The same rule shall apply to further additional
contributions.

Section 6 -Special Contributions
The resources of the Fund may be increased by special contributions from non-member States or

other sources on such terms and conditions, consistent with Section 5 of this Article, as shall be
approved by the Governing Council on the recommendation of the Executive Board.
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CURRENCIES

Section 1 -Use of Currencies

(@) Members shall not maintain or impose any restriction on the holding or use by the Fund of freely
convertible currencies.

(b) The non-convertible currency contributions of a Member made to the Fund on account of that
Member’s initial or additional contributions prior to 26 January 1995 may be used by the Fund, in
consultation with the Member concerned, for the payment of administrative expenditures and other
costs of the Fund in the territories of that Member, or, with the consent of that Member, for the
payment of goods or services produced in its tetritoties and requited for activities financed by the
Fund in other States.

Section 2 -Valuation of Currencies

(@) The unit of account of the Fund shall be the Special Drawing Right of the International Monetary
Fund.

(b) For the purposes of this Agreement, the value of a currency in terms of the Special Drawing
Right shall be calculated in accordance with the method of valuation applied by the International
Monetary Fund, provided that:

(i) in the case of the currency of a member of the International Monetary Fund for which
such value is not available on a current basis, the value shall be calculated after consultation
with the International Monetary Fund;

(ii) in the case of the currency of a non-member of the International Monetary Fund, the
value of the currency in terms of the Special Drawing Right shall be calculated by the Fund
on the basis of an appropriate exchange rate relationship between that currency and the
currency of a member of the International Monetary Fund for which a value is calculated as
specified above.
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ORGANIZATION AND MANAGEMENT

Section 1 -Structure of the Fund

The Fund shall have:

(a) a Governing Council;
(b) an Executive Board;
(c) a President and such staff as shall be necessary for the Fund to carry out its functions.

Section 2 -The Governing Councit

(@) Each Member shall be represented on the Governing Council and shall appoint one Governor
and an alternate. An alternate may vote only in the absence of his principal.

(b) All the powers of the Fund shall be vested in the Governing Council.

(¢) The Governing Council may delegate any of its powers to the Executive Board! with the
exception of the power to:

(i) adopt amendments to this Agreement;

(ii) approve membership;

! The Governing Council, at its First Session on 16 December 1977, adopted Resolution 77/2, which stated
as follows:

“Resolution 77/2

Delegation of Powers to the Executive Board

The Governing Council,

Pursuant to Article 6.2(c) of the Agreement Establishing the Fund and to Section 7 of the By-laws of the
Fund,

Authorizes the Executive Board to exercise all the powers of the Council, with the exception of those
specified in Articles 4.3, 4.4, 6.2(¢e), 6.2(f), 6.5(¢), 6.8(a), 6.8(c), 6.9, 6.10, 7.1(e) and 8.1 of the Agreement
Establishing the Fund, and those reserved to the Council by Article 6.2(c) (i-vi) thereof.”

The last paragraph of the above-mentioned Resolution was subsequently amended by Resolution 86/XVIII,
adopted by the Governing Council on 26 January 1995 and entered into force on 20 February 1997, to read
as follows:

Authorizes the Executive Board to exercise all the powers of the Council, with the exception of those
specified in Articles 4.3, 4.4, 6.2(e), 6.2(f), 6.5(¢), 6.8(a), 6.8(b), 6.8(d), 6.9, 6.10, 7.1(e) and 8.1 of the
Agreement Establishing the Fund, and those reserved to the Council by Article 6.2(¢c) (i-vi) thereof.”
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(iii) suspend a Member;
(iv) terminate the operations of the Fund and distribute its assets;

(v) decide appeals from decisions made by the Executive Board concerning the
interpretation or application of this Agreement;

(vi) determine the remuneration of the President.

(d) The Governing Council shall hold an annual session, and such special sessions as it may decide,
or as are called by Members having at least one-fourth of the total number of votes in the Governing
Council, or as requested by the Executive Board by a two-thirds majoity of the votes cast.

(e) The Governing Council may by regulation establish a procedure whereby the Executive Board
may obtain a vote of the Council on a specific question without calling a meeting of the Council.

() The Governing Council may, by a two-thirds majority of the total number of votes, adopt such
regulations and by-laws not inconsistent with this Agreement as may be appropriate to conduct the
business of the Fund.

(@ A quorum for any meeting of the Governing Council shall be constituted by Governors
exercising two-thirds of the total votes of all its members.

Section 3 -Voting in the Governing Council

(@) The total number of votes in the Governing Council shall be comprised of Original Votes and
Replenishment Votes. All Members shall have equal access to those votes on the following basis:

(i) Original Votes shall consist of a total of one thousand eight hundred (1 800) votes made
up of membership votes and contribution votes:

(A) membership votes shall be distributed equally among all Members; and

(B) contribution votes shall be disttibuted among all Members in the proportion that
each Member’s cumulative paid contributions to the resources of the Fund,
authorized by the Governing Council prior to 26 January 1995 and made by
Members in accordance with Sections 2, 3 and 4 of Article 4 of this Agreement, bear
to the aggregate of the total of the said contributions paid by all Members;

(i) Replenishment Votes shall be made up of membership votes and contribution votes in a
total amount of votes to be decided by the Governing Council upon each occasion that it
calls for additional contributions under Section 3 of Article 4 of this Agreement (a
“replenishment”) commencing with the fourth such replenishment. Except as the Governing
Council shall by a two-thirds majority of the total number of votes otherwise decide, the
votes for each replenishment shall be established in the ratio of one hundred (100) votes for
the equivalent of each one hundred and fifty eight million United States dollars (USD 158
000 000) contributed to the total amount of that replenishment, or a fraction thereof:

(A) membership votes shall be distributed equally among all Members on the same
basis as that set forth in provision (i)(A) above: and

10



AGREEMENT ESTABLISHING IFADS

(B) contribution votes shall be distributed among all Members in the proportion that
each Member’s paid contribution to the resources contributed to the Fund by
Members for each replenishment bears to the aggregate of the total contributions
paid by all Members to the said replenishment; and

(iiiy The Governing Council shall decide the total number of votes to be allocated as
membership votes and contribution votes under paragraphs (1) and (ii) of this Section. Upon
any change in the number of Members of the Fund, the membership votes and contribution
votes distributed under paragraphs (i) and (i) of this Section shall be redistributed in
accordance with the principles laid down in the said paragraphs. In the allocation of votes,
the Governing Council shall ensure that those Members classified as members of Category
III before 26 January 1995 receive one-third of the total votes as membership votes.

(b) Except as otherwise specified in this Agreement, decisions of the Governing Council shall be
taken by a simple majority of the total number of votes.

Section 4 -Chairman of the Governing Council

The Governing Council shall elect a Chairman from among the Governors, who shall setve for two
years.

Section 5 -Executive Board

(@) The Executive Board shall be composed of 18 members and up to 18 alternate members, elected
from the Members of the Fund at the annual session of the Governing Council. The seats in the
Executive Board shall be distributed by the Governing Council from time to time as specified in
Schedule II to this Agreement. The members of the Executive Board and their alternates, who may
vote only in the absence of a member, shall be elected and appointed in accordance with the
procedutes set forth in Schedule IT hereto, which forms an integral part of this Agreement.

(b) Members of the Executive Board shall serve for a term of three years.

(c) The Executive Board shall be responsible for the conduct of the general operations of the Fund,
and for this purpose shall exercise the powers given to it by this Agreement or delegated to it by the
Governing Council.

(d) The Executive Board shall meet as often as the business of the Fund may require.

(e) The representatives of a member or of an alternate member of the Executive Board shall serve
without remuneration from the Fund. However, the Governing Council may decide the basis on
which reasonable travel and subsistence expenses may be granted to one such representative of each
member and of each alternate member.

(f A quorum for any meeting of the Executive Board shall be constituted by members exercising
two-thirds of the total votes of all its members.

Section 6 -Voting in the Executive Board

(@) The Governing Council shall, from time to time, decide the distribution of votes among the
members of the Executive Board in accordance with the principles established in Section 3(a) of

11
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Article 6 of this Agreement.

(b) Except as otherwise specified in this Agreement, decisions of the Executive Board shall be taken
by a majority of three-fifths of the votes cast, provided that such majority is more than one-half of
the total number of votes of all members of the Executive Board.

Section 7 -Chairman of the Executive Board

The President of the Fund shall be the Chairman of the Executive Board and shall participate in its
meetings without the right to vote.

Section 8 -President and Staff

(@) The Governing Council shall appoint the President by a two-thirds majority of the total number
of votes. He shall be appointed for a term of four years and shall be eligible for reappointment for
only one further term. The appointment of the President may be terminated by the Governing
Council by a two-thirds majority of the total number of votes.

(b) Notwithstanding the restriction on the term of office of the President of four years, contained in
paragraph (a) of this Section, the Governing Council may, under special circumstances, on the
recommendation of the Executive Board, extend the term of office of the President beyond the
duration prescribed in paragraph (a) above. Any such extension shall be for no more than six
months.

(¢) The President may appoint a Vice-President, who shall perform such duties as shall be assigned to
him by the President.

(d) The President shall head the staff and, under the control and direction of the Governing Council
and the Executive Board, shall be responsible for conducting the business of the Fund. The
President shall organize the staff and shall appoint and dismiss members of the staff in accordance
with regulations adopted by the Executive Board.

(e) In the employment of the staff and in the determination of the conditions of service,
consideration shall be given to the necessity of securing the highest standards of efficiency,
competence and integrity as well as to the importance of observing the criterion of equitable
geographical distribution.

(f) The President and the staff, in the discharge of their functions, owe their duty exclusively to the
Fund and shall neither seek nor receive instructions in regard to the discharge thereof from any
authority external to the Fund. Each Member of the Fund shall respect the international character of
this duty and shall refrain from any attempt to influence them in the discharge of their duties.

(g) The President and the staff shall not interfere in the political affairs of any Member. Only
development policy considerations shall be relevant to their decisions and these considerations shall
be weighed impartially in order to achieve the objective for which the Fund was established.

(h) The President shall be the legal representative of the Fund.

(1) The President, or a representative designated by him, may participate, without the right to vote, in
all meetings of the Governing Council.

12
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Section 9 -Seat of the Fund

The Governing Council shall determine the permanent seat of the Fund by a two-thirds majority of
the total number of votes. The provisional seat of the Fund shall be in Rome.

Section 10 -Administrative Budget

The President shall prepare an annual administrative budget which he shall submit to the Executive
Board for transmission to the Governing Council for approval by a two-thirds majority of the total
number of votes.

Section 11 -Publication of Reports and Provision of Information

The Fund shall publish an annual report containing an audited statement of its accounts and, at
approptiate intervals, a summary statement of its financial position and of the results of its
operations. Copies of such reportts, statements and other publications connected therewith shall be
distributed to all Members.

OPERATIONS

Section 1 -Use of Resources and Conditions of Financing

(@) The resources of the Fund shall be used to achieve the objective specified in Article 2.

(b) Financing by the Fund shall be provided only to developing States that are Members of the Fund
ot to intergovernmental organizations in which such Members participate. In the case of aloan to an
intergovernmental organization, the Fund may require suitable governmental or other guarantees.

(c) The Fund shall make arrangements to ensure that the proceeds of any financing are used only for
the purposes for which the financing was provided, with due attention to considerations of economy,
efficiency and sodal equity.

(d) In allocating its resources the Fund shall be guided by the following prorities:

(i) the need to increase food production and to improve the nutritional level of the poorest
populations in the poorest food deficit countries;

(i) the potential for increasing food production in other developing countries. Likewise,

emphasis shall be placed on improving the nutritional level of the poorest populations in
these countries and the conditions of their lives.

13
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Within the framework of the above-mentioned priorities, eligibility for assistance shall be on
the basis of objective economic and social criteria with special emphasis on the needs of the
low income countries and their potential for increasing food production, as well as due
regard to a fair geographic distribution in the use of such resources.

(e) Subject to the provisions of this Agreement, financing by the Fund shall be governed by broad
policies, criteria and regulations laid down, from time to time, by the Governing Council by a
two-thirds majority of the total number of votes.

Section 2 -Forms and Terms of Financing

(a) Financing by the Fund shall take the form of loans, grants and a debt sustainability mechanism,
which shall be provided on such terms as the Fund deems approprate, having regard to the
economic situation and prospects of the Member and to the nature and requirements of the activity
concerned. The Fund may also provide additional financing for the design and implementation of
projects and programmes, financed by the Fund through loans, grants and debt sustainability
mechanisms, as the Executive Board shall decide.

(b) The proportion of the Fund’s resoutrces to be committed in any financial year for financing
operations in any of the forms referred to in subsection (a) shall be decided from time to time by the
Executive Board with due regard to the long-term viability of the Fund and the need for continuity in
its operations. The proportion of grants shall not notmally exceed one-eighth of the resources
committed in any financial year. A debt sustainability mechanism and the procedures and modalities
therefor shall be established by the Executive Board and financing provided thereunder shall not fall
within the above-mentioned grant ceiling. A large proportion of the loans shall be provided on highly
concessional terms.

(c) The President shall submit projects and programmes to the Executive Board for consideration
and approval.

(d) Decisions with regard to the selection and approval of projects and programmes shall be made by
the Executive Board. Such decisions shall be made on the basis of the broad policies, critetia and
regulations established by the Governing Council.

(e) For the appraisal of projects and programmes presented to it for financing, the Fund shall, as a
general rule, use the services of international institutions and may, where appropriate, use the services
of other competent agencies specialized in this field. Such institutions and agencies shall be selected
by the Executive Board after consultation with the recipient concerned and shall be directly
responsible to the Fund in performing the appraisal.

() The loan agreement shall be concluded in each case by the Fund and the recipient, which shall be
responsible for the execution of the project or programme concerned.

(9) Except as the Executive Board shall otherwise decide, the Fund shall entrust the administration

of loans, for the purposes of the disbursement of the proceeds of the loan and the supervision of the
implementation of the project or programme concerned, to competent national, regional,

14
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international or other institutions or entities. Such institutions or entities shall be of a worldwide,
regional or national character and shall be selected in each case with the approval of the recipient.
Before submitting the loan to the Executive Board for approval, the Fund shall assure itself that the
institution or entity to be entrusted with the supervision agrees with the results of the appraisal of the
project or programme concerned. This shall be arranged between the Fund and the institution or
agency in charge of the appraisal, as well as with the institution or entity to be entrusted with the
supervision.

h) For the oses of subsections (f) and (g) above, reference to “loans” shall be deemed to include
purp
“grants”.

(i) The Fund may extend a line of credit to a national development agency to provide and administer
subloans for the financing of projects and programmes within the terms of the loan agreement and

the framework agreed to by the Fund. Before the Executive Board approves the extension of such a
line of credit, the national development agency concerned and its programme shall be appraised in
accordance with the provisions of subsection (e). Implementation of the said programme shall be
subject to supervision by the institutions selected in accordance with the provisions of subsection (g).

() The Executive Board shall adopt suitable regulations for procuring goods and setvices to be
financed from the resources of the Fund. Such regulations shall, as a general rule, conform to the
principles of international competitive bidding and shall give appropriate preference to experts,
technicians and supplies from developing countries.

Section 3 -Miscellaneous Operations

In addition to the operations specified elsewhere in this Agreement, the Fund may undertake such
ancillary activities and exercise such powers incidental to its operations as shall be necessary in
furtherance of its objective.

RELATIONS WITH THE UNITED NATIONS AND WITH OTHER ORGANIZATIONS, INSTITUTIONS AND
AGENCIES

Section 1 -Relations with the United Nations
The Fund shall enter into negotiations with the United Nations with a view to concluding an

agreement to bring it into relationship with the United Nations as one of the specialized agencies
referred to in Article 57 of the Charter of the United Nations. Any agreements concluded in
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accordance with Article 63 of the Charter shall require the approval of the Governing Council, by a
two-thirds majority of the total number of votes, upon the recommendation of the Executive Board.

Section 2 -Relations with other Organizations, Institutions and Agencies

‘The Fund shall cooperate closely with the Food and Agriculture Organization of the United Nations
and other organizations of the United Nations system. It shall also cooperate closely with other
intergovernmental organizations, international financial institutions, non-governmental organizations
and governmental agencies concerned with agricultural development. To this end, the Fund will seek
the collaboration in its activities of the Food and Agriculture Organization of the United Nations and
the other bodies referred to above, and may enter into agreements or establish working arrangements
with such bodies, as may be decided by the Executive Board.

WITHDRAWAL, SUSPENSION OF MEMBERSHIP, TERMINATION OF OPERATIONS
Section 1 -Withdrawal

(a) Except as provided in Section 4(a) of this Article, a Member may withdraw from the Fund by
depositing an instrument of denunciation of this Agreement with the Depository.

(b) Withdrawal of a Member shall take effect on the date specified in its instrument of denunciation,
but in no event less than six months after deposit of such instrument.

Section 2 -Suspension of Membership

(a) If a Member fails to fulfil any of its obligations to the Fund, the Governing Council may, by a
three-fourths majority of the total number of votes, suspend its membership. The Member so
suspended shall automatically cease to be a Member one year from the date of its suspension, unless
the Council decides by the same majority of the total number of votes to restore the Member to
good standing.

(b) While under suspension, a Member shall not be entitled to exetcise any rights under this
Agreement except the right of withdrawal, but shall remain subject to all of its obligations.

Section 3 -Rights and Duties of States Ceasing to be Members

Whenever a State ceases to be a Member, whether by withdrawal or through the operation of Section
2 of this Article, it shall have no rights under this Agreement except as provided in this Section or in
Section 2 of Article 11, but it shall remain liable for all financial obligations undertaken by it to the

16



FAGREEMENT ESTABLISHING IFADY |

Fund, whether as Member, borrower or otherwise.
Section 4 -Termination of Operations and Distribution of Assets

(@) The Governing Council may terminate the Fund’s operations by a three-fourths majority of the
total number of votes. After such termination of operations the Fund shall forthwith cease all
activities, except those incidental to the orderly realization and conservation of its assets and the
settlement of its obligations. Until final settlement of such obligations and the distribution of such
assets, the Fund shall remain in existence and all rights and obligations of the Fund and its Members
under this Agreement shall continue unimpaired, except that no Member may be suspended or may
withdraw.

(b) No distribution of assets shall be made to Members until all liabilities to creditors have been
discharged or provided for. The Fund shall distribute its assets to contributing Members pro rata to
the contributions that each Member has made to the resoutces of the Fund. Such distribution shall
be decided by the Governing Council by a three-fourths majority of the total number of votes and
shall be effected at such times, and in such currencies or other assets as the Governing Council shall
deem fair and equitable.

LEGAL STATUS, PRIVILEGES AND IMMUNITIES

Section 1 -Legal Status
The Fund shall possess international legal personality.
Section 2 -Privileges and Immunities

(@) The Fund shall enjoy in the territory of each of its Members such privileges and immunities as are
necessaty for the exercise of its functions and for the fulfilment of its objective. Representatives of
Members, the President and the staff of the Fund shall enjoy such privileges and immunities as are
necessary for the independent exercise of their functions in connection with the Fund.

(b) The privileges and immunities referred to in paragraph (a) shall:

(i) in the territory of any Member that has acceded to the Convention on the Privileges and
Immunities of the Specialized Agencies in respect of the Fund, be as defined in the standard
clauses of that Convention as modified by an annex thereto approved by the Governing
Council;

(i) in the tetritory of aﬁy Member that has acceded to the Convention on the Privileges and
Immunities of the Specialized Agencies only in respect of agencies other than the Fund, be
as defined in the standard clauses of that Convention, except if such Member notifies the
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Depositary that such clauses shall not apply to the Fund or shall apply subject to such
modifications as may be specified in the notification;

(iif) be as defined in other agreements entered into by the Fund.

(¢) In respect of a Member that is a grouping of States, it shall ensure that the privileges and
immunities referred to in this Article are applied in the territories of all members of the grouping.

INTERPRETATION AND ARBITRATION

Section 1 — Interpretation

(a) Any question of interpretation or application of the provisions of this Agreement arising between
any Member and the Fund or between Members of the Fund, shall be submitted to the Executive
Board for decision. If the question particularly affects any Member of the Fund not represented on
the Executive Board, that Member shall be entitled to be represented in accordance with regulations
to be adopted by the Governing Council.

(b) Where the Executive Board has given a decision pursuant to subsection (a), any Member may
require that the question be referred to the Governing Council, whose decision shall be final
Pending the decision of the Governing Council, the Fund may, so far as it deems necessary, act on
the basis of the decision of the Executive Board.

Section 2 —Arbitration

In the case of a dispute between the Fund and a State that has ceased to be a Member, or between
the Fund and any Member upon the termination of the operations of the Fund, such dispute shall be
submitted to arbitration by a tribunal of three arbitrators. One of the arbitrators shall be appointed
by the Fund, another by the Member or former Member concerned and the two parties shall appoint
the third arbitrator, who shall be the Chairman. If within 45 days of receipt of the request for
arbitration, either party has not appointed an arbitrator, or if within 30 days of the appointment of
two atbitrators, the third arbitrator has not been appointed, either party may request the President of
the International Court of Justice, or such other authority as may have been prescribed by regulations
adopted by the Governing Council, to appoint an arbitrator. The procedure of the arbitration shall be
fixed by the arbitrators, but the Chairman shall have full power to settle all questions of procedure in
any case of disagreement with respect thereto. A majority vote of the arbitrators shall be sufficient to
reach a decision, which shall be final and binding upon the parties.
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AMENDMENTS
(a) Except in respect of Schedule II:
(i) Any proposal to amend this Agreement made by a Member or by the Executive Board
shall be communicated to the President who shall notify all Members. The President shall

refer proposals to amend this Agreement made by a Member to the Executive Board, which
shall submit its recommendations thereon to the Governing Council.

(i) Amendments shall be adopted by the Governing Council by a four-fifths majority of the
total number of votes. Amendments shall enter into force three months after their adoption
unless otherwise specified by the Governing Council, except that any amendment modifying:
(A) the right to withdraw from the Fund;
(B) the voting majority requirements provided for in this Agreement;

(C) the limitation on liability provided for in Section 3 of Article 3;

(D) the procedure for amending this Agreement;

shall not come into force until written acceptance of such amendment by all Members is
received by the President.

(b) In respect of the several parts of Schedule II, amendments shall be proposed and adopted as
provided in such parts.

(c) The President shall immediately notify all Members and the Depositary of any amendments that
are adopted and of the date of entry into force of any such amendments.

FINAL CLAUSES

Section 1 -Signature, Ratification, Acceptance, Approval and Accession

(a) This Agreement may be initialled on behalf of the States listed in Schedule I to this Agreement at
the United Nations Conference on the Establishment of the Fund and shall be open for signature at
the Headquarters of the United Nations in New York by the States listed in that Schedule as soon as
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the initial contributions indicated therein to be made in freely convertible currencies amount to at
least the equivalent of 1 000 million United States dollars (valued as of 10 June 1976). If the
foregoing requirement has not been fulfilled by 30 September 1976 the Preparatory Commission
established by that Conference shall convene by 31 January 1977 a meeting of the States listed in
Schedule I, which may by a two-thirds majority of each category reduce the above specified amount
and may also establish other conditions for the opening of this Agreement for signature.

(b) Signatory States may become parties by depositing an instrument of ratification, acceptance or
approval; non-signatory States listed in Schedule I may become parties by depositing an instrument
of accession. Instruments of ratification, acceptance, approval and accession by States in Category I
ot II shall specify the amount of the initial contribution the State undertakes to make. Signatures may
be affixed and instruments of ratification, acceptance, approval or accession deposited by such States
until one year after the entry into force of this Agreement.

(c) States listed in Schedule I that have not become parties to this Agreement within one year after its
entry into force and States that are not so listed, may, after approval of their membership by the
Governing Council, become parties by depositing an instrument of accession.

Section 2 -Depositary
(@) The Secretary-General of the United Nations shall be the Depositary of this Agreement.
(b) The Depositary shall send notifications concerning this Agreement:

(i) until one year after its entry into force, to the States listed in Schedule I to this Agreement,
and after such entry into force to all States parties to this Agreement as well as to those
approved for membership by the Governing Council;

(i) to the Preparatory Commission established by the United Nations Conference on the
Establishment of the Fund, as long as it remains in existence, and thereafter to the President.

Section 3 -Entry into Force

(@) This Agreement shall enter into force upon receipt by the Depositary of instruments of
ratification, acceptance, approval or accession from at least 6 States in Category I, 6 States in
Category II and 24 States in Category III, provided that such instruments have been deposited by
States in Categories I and II the aggregate of whose initial contributions specified in such instruments
amounts to as least the equivalent of 750 million United States dollars (valued as of 10 June 1976),
and further provided that the foregoing requirements have been fulfilled within 18 months of the
date on which this Agreement is opened for signature or by such later date as the States that have
deposited such instruments by the end of that petiod may decide, by a two-thirds majority of each
category, and as they notify to the Depositary.

(b) For States that deposit an instrument of ratification, acceptance, approval or accession
subsequent to the entry into force of this Agreement, it shall enter into force on the date of such

deposit.

(c) The obligations accepted by original and non-original Members under this Agreement prior to 26
January 1995 shall rema:n untmpaired and shall be the continuing obligations of each Member to the
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Fund.

(d) References throughout this Agreement to categories or to Categoties I, I and III shall be deemed
to refer to the categories of Members prevailing prior to 26 January 1995, as set out in Schedule III
hereto, which forms an integral part of this Agreement.

Section 4 —-Reservations

Reservations may only be made to Section 2 of Article 11 of this Agreement.

Section 5 -Authoritative Texts

The versions of this Agreement in the Arabic, English, French and Spanish languages shall each be
equally authoritative.

IN WITNESS WHEREOF, the undersigned being duly authorized thereto, have signed this
Agreement in a single original in the Arabic, English, French and Spanish languages
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PART |. STATES ELIGIBLE FOR ORIGINAL MEMBERSHIP

Category | Category
Australia Algeria

Austria Gabon

Belgium Indonesia

Canada Iran

Denmark Iraq

Finland Kuwait

France Libyan Arab Jamahiriya
Germany Nigeria

Ireland Qatar

Italy Saudi Arabia
Luxembourg United Arab Emirates
Japan Venezuela
Netherlands

New Zealand
Norway
Spain
Sweden
Switzerland

United Kingdom of Great
Britain and Northern Ireland
United States of America

1 With reference to Article 7, Section 1(b), on the use of resources of the Fund for “developing countries”, this country will not be included

Category lll

Argentina
Bangladesh
Bolivia
Botswana
Brazil
Cameroon
Cape Verde
Chad

Chile
Colombia
Congo
Costa Rica
Cuba
Dominican Republic
Ecuador
Egypt

El Salvador
Ethiopia
Ghana
Greece
Guatemala
Guinea
Haiti
Honduras

India
Israel 1

Jamaica
Kenya
Liberia
Mali

Malta

under this Section and will not seek or receive financing from the Fund.
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Mexico

Morocco
Nicaragua
Pakistan

Panama

Papua New Guinea
Peru

Philippines
Portugal
Republic of Korea
Romania

Rwanda

Senegal

Sierra Leone
Somalia

Sri Lanka

Sudan

Swaziland

Syrian Arab Republic
Thailand

Tunisia

Turkey

Uganda

United Republic
of Tanzania
Uruguay
Yugoslavia

Zaire

Zambia
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PART Il. PLEDGES OF INITIAL CONTRIBUTIONS 2

Subject to obtaining, where required, the necessary legislative approval.

State Currency Unit Amount in Currency Equivalent in SDRs 3
Category |
- Australia Australian dollar 8000 000 a 8 609 840
Austria US dollar 4 800 000 a 4197 864
Belgium Belgian franc 500 000 000 a
US dollar 1000 000 a 11 930 855
Canada Canadian dollar 33000000 a 29 497 446
Denmark US dollar 7 500 000 a 6 559 163
Finland Finnish markka 12 000 000 a 2692 320
France US dollar 25 000 000 21863 875
Germany US dollar 55000 000 a/b 48 100 525
Ireland Pound sterling 570 000 a 883 335
italy US dollar 25000000 a 21 863 875
Japan US dollar 55000000 a 48 100 525
Luxembourg Special Drawing Right 320 000 a 320 000
Netherlands Dutch guilder 100 000 000
US dollar 3000 000 34 594 265
New Zealand New Zealand dollar 2000 000 a 1721998
Norway Norwegian kroner 75 000 000 a
US dollar 9981851 a 20 612 228
Spain US dollar 2000000 ¢ 1749 110
Sweden Swedish kroner 100 000 000
US dollar 3000 000 22 325 265
Switzerland Swiss franc 22 000 000 a 7720 790
United Kingdom Pound sterling 18 000 000 27 894 780
United States US dollar 200 000 000 174 911 000
subtotal 496 149 059
Category ll
Algeria US dollar 10 000 000 8 745 550
Gabon US dollar 500 000 437 278
Indonesia US dollar 1250 000 1093 194
Iran US dollar 124 750 000 109 100 736
Iraq US dollar 20 000 000 17 491 100
Kuwait US dollar 36 000 000 31483 980
Libyan Arab Jamahiriya ~ US dollar 20 000 000 17 491 100
Nigeria US dollar 26 000 000 22738 430
Qatar US dollar 9000 000 7 870 995
Saudi Arabia US dollar 105 500 000 92 265 553
United Arab Emirates US dollar 16 500 000 14 430 158
Venezuela US dollar 66 000 000 57 720 630
subtotal 380 868 704

Special Drawing Rights (SDRs) of the International Monetary Fund valued as of 10 June 1976. These equivalent values are stated
merely for information in the light of Section 2(a) of Article 5 of the Agreement, with the understanding that the initial contributions
pledged will be payable in accordance with Section 2(a) of Article 4 of the Agreement in the amount and currency specified by the
State concerned.

Payable in three instaiments.

This amount includes an additional pledge of USD 3 million, which was made subject to the necessary budgetary arrangements in the
fiscal year 1977.

¢ Payable in two instaiments.
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State Currency Unit Amountin Equivalent in SDRs 3
Currency
Category Il lc::?:xnible 23:.52?321.;
Argentina Argentine peso 540 000 000 1499 237
Bangladesh Taka (equivalent of US dollar) 500 000 437 278
Cameroon US dollar 10 000 8746
Chile US dollar 50 000 43728
Ecuador US dollar 25000 21864
Egypt Egyptian pound (equivalent 300 000 262 367
of US dollar)
Ghana US dollar 100 000 87 456
Guinea Sily 25000 000 a 1012 145
Honduras US dollar 25000 21 864
India US dollar 2 500 000 2186 388
Indian rupee (equivalent 2 500 000 2 186 388
of US dollar)
Israel Israel pound (equivalent 150000 ale 131 183
of US dollar)
Kenya Kenya shilling (equivalent 1 000 000 874 555
of US dollar)
Mexico US dollar 5000 000 4372775
Nicaragua Cordobas 200 000 24 894
Pakistan US dollar 500 000 437 278
Pakistan rupee (equivalent 500 000 437 278
of US dollar)
Philippines US dollar f 250000 f 43728 174 911
E:fe ‘f’ ic of US dollar 100 000 87 456
Won (equivalent of US dollar) 100 000 87 456
Romania Lei (equivalent of US dollar) 1 000 000 874 555
Sierra Leone Leone 20 000 15497
SriLanka US dollar 500 000 437 278
Sri Lanka rupee (equivalent 500 000 437 278
of US dollar)
Syrian Arab Syrian pound 500 000 111 409
Republic
Thailand US dollar 100 000 87 456
Tunisia Tunisian dinar 50 000 100 621
Turkey Turkish lira (equivalent 100 000 87 456
of US dollar)
Uganda Uganda shilling 200 000 20 832
United Republic Tanzania shilling 300 000 31056
of Tanzania
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Yugoslavia Yugoslav dinar (equivalent 300 000 262 367
of US dollar)
subtotal 7836 017 9 068 763
Total freely convertible 884 853 780*
Grand total (freely and not freely converible) 893 922 543

To be spent within the territory of Argentina for goods or services required by the Fund.
Usable for technical assistance.

f  USD 200 000 of this pledge was stated to be subject to confirmation, including the terms of payment and the
type of currency. This amount has consequently been entered in the “not freely convertible™ column.

*  Equivalent of USD 1 011 776 023 valued as of 10 June 1976.

DISTRIBUTION OF VOTES AND ELECTION OF EXECUTIVE BOARD MEMBERS

1. The Governing Council, in accordance with the procedures specified in paragraph 29 of
this Schedule, shall decide, from time to time, the distribution of seats and alternate seats among the
Members of the Fund, taking into account: (i) the need to strengthen and safeguard the
mobilization of resources for the Fund; (i1) the equitable geographic distribution of the said seats;
and (iii) the role of developing Member Countries in the governance of the Fund.

2. Distribution of Votes in the Executive Board. Each member of the Executive Board shall be

entitled to cast the votes of all of the Members that it represents. Where the member represents
more than one Member, it may cast separately the votes of the Members that it represents.

3. (a) Lists of Member Countries. The Member Countries shall be divided, from time to time,
into Lists A, B and C for the purposes of this Schedule. Upon joining the Fund, a new Member
shall decide on which List it wishes to be placed and, after consultation with the Members of that
List, shall provide appropriate notification thereof to the President of the Fund in writing. A
Member may, at the time of each election for the members and alternate members representing the
List of Member Countries to which it belongs, decide to withdraw from one List of Member
Countries and place itself upon another List of Member Countries, with the approval of the
Members therein. In such event, the concerned Member shall inform the President of the Fund in
writing of such change, who shall, from time to time, inform all Members of the composition of all
the Lists of Member Countries.

(b Distribution of Seats in the Executive Board. The eighteen (18) members and up to

eighteen (18) alternate members of the Executive Board shall be elected or appointed from the
Members of the Fund and of whom:
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(i) eight (8) members and up to eight (8) alternate members shall be elected or appointed
from among those Members set forth in the List A of Member Countries, to be established
from time to time;

(i) four (4) members and four (4) alternate members shall be elected or appointed from
among those Members set forth in the List B of Member Counttries, to be established from
time to time; and

(i) six (6) members and six (6) alternate members shall be elected or appointed from
among those Members set forth in the List C of Member Countties, to be established from
time to time.

4. Procedures for the Election of Executive Board Members. The procedures that shall apply
for the election or appointment of members and alternate members to vacant seats on the
Executive Board shall be those set forth below for the respective Members of each List of Member
Counttries.

A. ELECTION OF MEMBERS OF THE EXECUTIVE BOARD AND THEIR ALTERNATES

Part | -List A Member Countries

5. All of the members and alternate members of the Executive Board from List A of Member
Countries shall serve for a term of three years.

6. List A Member Countdes shall form constituencies and, on the basis of procedures agreed
by the List A Member Counttries and its constituencies, shall appoint eight members to the Executive

Board and shall also appoint up to eight alternates.

7. Amendments. The Governors representing List A Member Countries may by a unanimous
decision amend the provisions of Part I of this Schedule (paragraphs 5 to 6). Unless otherwise
decided, the amendment shall have immediate effect. The President of the Fund shall be informed of
any amendment to Part I of this Schedule.

Part Il -List B Member Countries

8. All of the members and alternate members of the Executive Board from List B of Member
Countries shall serve for a term of three years.

9. The Members of List B shall form themselves into a number of constituencies equal to the
number of seats allocated to the List, with each constituency represented by one member and one
alternate member in the Executive Board. The President of the Fund shall be informed of the
composition of each constituency and any changes thereto that may be made by the Members of List
B from time to time. '

10. The Members of List B shall decide on the procedures that shall apply for the election or
appointment of members and alternate members to vacant seats on the Executive Board and shall
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provide a copy thereof to the President of the Fund.

1. Amendments. The provisions of Part II of this Schedule (paragraphs 8 to 10) may be
amended by a vote of the Governors representing two-thirds of the List B Member Countries whose
contributions (made in accordance with Section 5(c) of Article 4) amount to seventy per cent (70%)
of the contributions of all List B Member Countries. The President of the Fund shall be informed of
any amendments to Part II of this Schedule.

Part lll -List C Member Countries

Elections

12. All the members and alternate members of the Executive Board from List C of Member
Countries shall serve for a term of three years.

13. Except as decided otherwise by the Member Countries of List C, of the six (6) members and
six (6) alternate members of the Executive Board elected or appointed from among the List C
Member Countries, two (2) members and two (2) alternate members shall be from each of the
following regions, as these are set forth in each of the sub-Lists of List C Member Countties:

Africa (sub-List C1);
Europe, Asia and the Pacific (sub-List C2); and
Latin America and the Caribbean (sub-List C3).

14. (@) In accordance with the provisions contained in paragraphs 1 and 27 of this Schedule, the
Member Countries of List C shall elect from the countries of its sub-List two members and two
alternate members to represent the interests of the whole of the said sub-List, including at least one
member or one alternate member from among the Member Countries in that sub-List making the
highest substantial contributions to the resources of the Fund.

(b) The Members of List C may review at any time but not later than the Sixth Replenishment of the
Fund’s Resources, the provisions of sub-paragraph (a) above, taking into account the experience of
each sub-List in the implementation of the said sub-paragraph and, if necessary, amended keeping in
view the relevant principles contained in Resolution 86/XVIII of the Governing Council.

15. Balloting shall first take place for all members to be elected from each sub-List for which
there is a vacancy and for which countries from each sub-List shall nominate candidates. Balloting
for each seat shall take place among the Members of the List C.

16. After all members have been elected, balloting shall take place for electing alternate members
in the same orders indicated in paragraph 15 above.

17. Election shall require a simple majority of the valid votes cast, not counting abstentions.

18. If no candidate obtains in the first ballot the majority specified in paragraph 17 above,
successive ballots shall be held, from each of which that candidate shall be eliminated who receives
the lowest number of votes in the previous ballot.

19. In case of a tide vote, the ballot shall, if necessary, be repeated and, if the tide persists in that
ballot and on one subsequent one, a decision shall be taken by drawing lots.
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20. If at any stage there is only one candidate for a vacancy, he may be declared elected without
a ballot, if no Governor objects.

21. Meetings of the List C Member Counttries for electing or appointing members and alternate
members of the Executive Board shall be held in private. The Members of the List C shall appoint by
consensus a Chairman for these meetings.

22, The Members of each sub-List shall appoint by consensus, the Chairman of the respective
sub-List meeting .

23. The names of the members and alternate members elected shall be furnished to the
President of the Fund along with the term of office of each member and alternate member and the
list of principals and alternates.

Casting of Votes in the Executive Board

24. For the purpose of casting votes in the Executive Board, the total number of votes of the
countties of each sub-List shall be divided equally between the members of the sub-List concerned.

Amendments

25, Part IIT of this Schedule (paragraphs 12 to 24) may be amended from time to time by a two-
thirds majority of the List C Member Countries. The President of the Fund shall be informed of any
amendments to Part ITI of this Schedule.

B. GENERAL PROVISIONS APPLICABLE TO LISTA, B, AND C

26. The names of the members and alternate members elected or appointed by Lists A, B and C
of Member Countries, respectively, shall be furnished to the President of the Fund.

27. Notwithstanding anything to the contrary in paragraphs 5 to 25 above, at the time of each
election, the Members of a List of Member Countries or the members of a constituency within a List
may decide to appoint a specified number of Members making the highest substantial contribution to
the Fund from that List as a member or alternate member of the Executive Board for that List of
Member Countries in order to encourage Members to contribute to the resources of the Fund. In
such event, the result of that decision shall be notified in writing to the President of the Fund.

28. Once a new Member Country had joined a List of Member Countries, its Governor may
designate an existing member of the Executive Board for that List of Member Countries to represent
it and cast its votes until the next election of members of the Executive Board for that List. During
such period, a member so designated shall be deemed to have been elected or appointed by the
Governor which so designated it and the Member Country shall be deemed to have joined that
member’s constituency.

29. Amendments to Paragraphs 1 to 4, 7, 11 and 25 to 29. The procedures set forth in paragraphs 1 to
4,7, 11 and 25 to 29 inclusive herein may be amended from time to time by a two-thirds majority of
the total votes of the Governing Council. Unless otherwise decided, any amendment of paragraphs 1
to 4, 7, 11 and 25 to 29 inclusive shall take effect immediately upon adoption thereof.
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MEMBER STATES
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GREEMENT ESTABLISHING IFAD

Category |

Australia France Luxembourg Sweden

Austria Germany Netherlands Switzerland

Belgium Greece New Zealand United Kingdom
Canada Ireland Norway United States
Denmark ltaly Portugal

Finland Japan Spain

Category Il

Algeria Iran Libyan Arab Jamahiriya Saudi Arabia

Gabon Iraq Nigeria United Arab Emirates
Indonesia Kuwait Qatar Venezuela
Category lll

Afghanistan Cuba Liberia Sao Tome and Principe
Albania Cyprus Madagascar Senegal

Angola D.P.R. Korea Malawi Seychelles

Antigua and Barbuda Djibouti Malaysia Sierra Leone
Argentina Dominica Maldives Solomon Islands
Armenia Dominican Republic Mali Somalia

Azerbaijan Ecuador Malta Sri Lanka
Bangladesh Egypt Mauritania Sudan

Barbados El Salvador Mauritius Suriname

Belize Equatorial Guinea Mexico Swaziland

Benin Eritrea Mongolia Syria

Bhutan Etiopia Morocco Tajikistan

Bolivia Fiji Mozambique Tanzania, United
Bosnia and Herzegovina Gambia, Myanmar Republic of
Botswana Georgia Namibia Thailand

Brazil Ghana Nepal The Former Yugosiav
Burkina Faso Grenada Nicaragua Republic of Macedonia
Burundi Guatemala Niger Togo

Cambodia Guinea Oman Tonga

Cameroon Guinea-Bissau Pakistan Trinidad and Tobago
Cape Verde Guyana Panama Tunisia

Central African Republic Haiti Papua New Guinea Turkey

Chad Honduras Paraguay Uganda

Chile India Peru Uruguay

China Israel Philippines Viet Nam

Colombia Jamaica Republic of Korea Western Samoa
Comoros Jordan Romania Yemen

Congo Kenya Rwanda Yugoslavia

Cook Islands Kyrgyzstan Saint Christopher and Nevis ~ Zaire

Costa Rica Laos Saint Lucia Zambia

Céate d'lvoire Lebanon Saint Vincent and the Zimbabue

Croatia Lesotho Grenadines

29



S

AGREEMEMNT ESTABLISHING irhne-

First printing 30 November 1977
Second revised printing 30 March 1988

Third printing 23 January 1990

vy ¥V v ¥

Fourth revised printing April 1998

Produced by:

The Publications and Desktop Publishing Team
Design by:

Birgit Plockinger

Printed by:
Tipografia xyz, Rome

IFAD

INTERNATIONAL FUND
FOR AGRICULTURAL
DEVELOPMENT

Via Paolo di Dono, 44
00142 Rome, ltaly

Tel. +39-6-54591

Fax +39-6-5043463
Telex 620330 IFAD - |
E-mail IFAD@ IFAD.ORG

30



II. RECORDS RELATING TO THE RECOGNITION BY
IFAD OF THE JURISDICTION OF THE ADMINISTRATIVE
TRIBUNAL OF THE INTERNATIONAL LABOUR
ORGANIZATION OVER DISPUTES BETWEEN IFAD AND
ITS STAFF
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THE PRESIDENT

Dear Mr., Blanchard,

The Executive Board of the Internmational Fund for Agricultural
Development, at its meeting held from 26 to 28 April 1988, adopted a
decision authorising the President of the Fund to recognise the
Jurisdiction of an Administrative Tribumal over disputes between the
Fund and 1its employees.

In accordance with that decision and with Article II, paragraph

5, of the Statute of the Administrative Tribunal of the International
Labour Organisation and with the Annex to that Statute, I have the
honour to inform you that the Fund recognises the Tribunal's competence
to hear complaints alleging non-observance, in substance or in form, of
the terms of appointment of staff of the Fund and of the provisiouns of
the Personnel Policies Manual which are applicable to them and that the
Fund likewise accepts the Tribunal's Rules of Procedure.

I should be grateful 1if you would submit the matter to the
Governing Body of the International Labour Office and invite 1t, in
accordance with Article TII(5) of the Statute to approve the Fund's

declaration of recognition of the Tribumal's jurisdiction and acceptance
of its Rules of Procedure with effect from 1 January 1989.

Our Executive Board has already amended the Persoanel Policies
Manual of the Fund to provide for referral to an Administrative Tribunal.

Yours sincerely,
i -

]

~Jdrdss Ja ry‘,‘

Mr. Francis Blanchard,

Director-General,
International Labour Office,

4, toute des Morillonms,
CE-1211 Geneva 22,
Switzerland

107, Via dei Sera‘ica, 0G142 Scma, i'aly - Cables ‘FAD ROME, Teiex §14160/2 (FAD. Tet. 54581
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‘ 29 NOV. 1988
L
Dear Sir,

By your Tletter of 4 October 1988 you addressed to me a
declaration by the International Fund for Agricultural
Development that as from 1 January 1989 it wished to
recognise the jurisdiction of the Administrative Tribunal of
the International Labour Organisation, the declaration being
the one required by Article II(5) of the Tribunal's Statute.

The Governing Body of the International Labour Office
approved the declaration on 18 November, at its 241st Sessior
and the Tribunal will accordingly be competent to hear com-
plaints alleging non-observance, in substance or in form, of
the terms of appointment of officials and of provisions of tl
staff regulations of the Fund.

The Registrar of the Tribunal will be pleased to advise
ou on any administrative matters that may arise.

) IFAD
Legal Services Yours faithfully,
Divicinon B
A THPU I RN
16 DEC 188 IIG
i [ S R 1o " 3 W:';W‘
_ j R S a7
Received: i\& L o “a
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Vo e i meny, ) =
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ll ( K\i'._, ..... ;-.nviv‘} ) f:»_‘
The President, R i
International Fund for g,uﬂuuuifq{;ij;guj>~} i =-
Agricultural Development, - ’ f(,‘ B oy
107, Via del Serafico, & ' AL T E =
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INTERNATIONAL

FUND FOR Distr. IFAD
AGRICULTURAL RESTRICTED
DEVELOPMENT

EB 88/35/R.78
28 October 1988

J L ENGLISH
ORLIGINAL: ENGLISH

Executive Board

Thirty~Fifth Session
Rome, 29 November - 2 December 1988

Agenda Item 9(b)

THE INTERNATIONAL LABOUR ORGANIZATION ADMINISTRATIVE TRIBUNAL (ILOAT)

1. The Executive Board, at its Thirty-Third Session in April 1988,
after considering document EB 88/33/R.19, approved an amendment to
IFAD's Personnel Policies Manual (PPM) permitting IFAD to join an
administrative tribunal, During the discussions there were a2 number
of members of the Board who suggested that the International Labour
Organization Administrative Tribunal (ILOAT) wmight be the most
appropriate choice.

2. Accordingly, as reported by the President in hls opening statement
to the Thirty-Fourth Session of the Board in September 1988, the
President had further reviewed the various possibilities and the
Secretariat entered into discussions with the Secretariat of ILOAT to
work out the necessary arrangements. Subsequently the President wrote
to the Director-General of the International Labour Organization (ILO),
formally indicating IFAD's intention to recognise the jurisdiction of
the ILOAT.

3. IFAD has been informed that its declaration of recognition should
be approved at the next session of the ILO governing body, which takes
place from 3 to 18 November 1988, Thus, by the time of the
Thirty-Fifth Session of the Board, IFAD's declaration of recognition
should have been approved.

Recommendation

4. To finalise this procedure on IFAD's part, the ILOAT Secretariat
has advised IFAD that it should consequently now further amend the PFM
so as to specify the name of the tribunal, It 1s therefore
recommended that the Board approve the following amendment to paragraph
4,10.2 (b), as amended by the Board at its Thirty-Third Session, to
read as follows:

"(b) Should a matter affecting an individual employee not be
resolved as a result of representation under this procedure, the
employee may refer the matter for final determination to the
International Labour Organization Administrative Tribunal (ILOAT)."






III. STATUTE OF THE
ADMINISTRATIVE TRIBUNAL OF THE
INTERNATIONAL LABOUR ORGANIZATION






Statute of the Administrative Tribunal of the International
Labour Organization

(Adopted by the International Labour Conference on 9 October 1946 and amended by the Conference
on 29 June 1949, 17 June 1986, 19 June 1992, 16 June 1998 and 11 June 2008)

Article I

There is established by the present Statute a Tribunal to be known as the International
Labour Organization Administrative Tribunal.

Atrticle 11

1. The Tribunal shall be competent to hear complaints alleging non-observance, in
substance or in form, of the terms of appointment of officials of the International
Labour Office, and of such provisions of the Staff Regulations as are applicable to the
case.

2. The Tribunal shall be competent to settle any dispute concerning the compensation
provided for in cases of invalidity, injury or disease incurred by an official in the
course of his employment and to fix finally the amount of compensation, if any,
which is to be paid.

3. The Tribunal shall be competent to hear any complaint of non-observance of the
Staff Pensions Regulations or of rules made in virtue thereof in regard to an official or
the wife, husband or children of an official, or in regard to any class of officials to
which the said Regulations or the said rules apply.

4. The Tribunal shall be competent to hear disputes arising out of contracts to which
the International Labour Organization is a party and which provide for the
competence of the Tribunal in any case of dispute with regard to their execution.

5. The Tribunal shall also be competent to hear complaints alleging non-observance,
in substance or in form, of the terms of appointment of officials and of provisions of
the Staff Regulations of any other international organization meeting the standards set
out in the Annex hereto which has addressed to the Director-General a declaration
recognizing, in accordance with its Constitution or internal administrative rules, the
jurisdiction of the Tribunal for this purpose, as well as its Rules of Procedure, and
which is approved by the Governing Body.

6. The Tribunal shall be open:

(a) to the official, even if his employment has ceased, and to any person on whom the
official's rights have devolved on his death;

(b) to any other person who can show that he is entitled to some right under the terms
of appointment of a deceased official or under provisions of the Staff Regulations on
which the official could rely.



7. Any dispute as to the competence of the Tribunal shall be decided by it, subject to
the provisions of article XII.

Article ITI
1. The Tribunal shall consist of seven judges who shall all be of different nationalities.

2. The judges shall be appointed for a period of three years by the Conference of the
International Labour Organization.

3. A meeting of the Tribunal shall be composed of three judges or, in exceptional
circumstances, five, to be designated by the President, or all seven.

Article IV

The Tribunal shall hold ordinary sessions at dates to be fixed by the Rules of Court,
subject to there being cases on its list and to such cases being, in the opinion of the
President, of a character to justify holding the session. An extraordinary session may
be convened at the request of the Chairman of the Goverming Body of the
International Labour Office.

Article V

The Tribunal, at its discretion, may decide or decline to hold oral proceedings,
including upon request of a party. The Tribunal shall decide in each case whether the
oral proceedings before it or any part of them shall be public or in camera.

Article VI

1. The Tribunal shall take decisions by a majority vote; judgments shall be final and
without appeal.

2. The reasons for a judgment shall be stated. The judgment shall be communicated in
writing to the Director-General of the International Labour Office and to the
complainant.

3. Judgments shall be drawn up in a single copy, which shall be filed in the archives
of the International Labour Office, where it shall be available for consultation by any
person concerned.

Article VII

1. A complaint shall not be receivable unless the decision impugned is a final decision
and the person concerned has exhausted such other means of resisting it as are open to
him under the applicable Staff Regulations.

2. To be receivable, a complaint must also have been filed within ninety days after the
complainant was notified of the decision impugned or, in the case of a decision
affecting a class of officials, after the decision was published.



3. Where the Administration fails to take a decision upon any claim of an official
within sixty days from the notification of the claim to it, the person concerned may
have recourse to the Tribunal and his complaint shall be receivable in the same
manner as a complaint against a final decision. The period of ninety days provided for
by the last preceding paragraph shall run from the expiration of the sixty days allowed
for the taking of the decision by the Administration.

4. The filing of a complaint shall not involve suspension of the execution of the
decision impugned.

Article VIII
In cases falling under article II, the Tribunal, if satisfied that the complaint was well
founded, shall order the rescinding of the decision impugned or the performance of
the obligation relied upon. If such rescinding of a decision or execution of an
obligation is not possible or advisable, the Tribunal shall award the complainant
compensation for the injury caused to him.

Article IX

1. The administrative arrangements necessary for the operation of the Tribunal shall
be made by the International Labour Office in consultation with the Tribunal.

2. Expenses occasioned by sessions of the Tribunal shall be borne by the International
Labour Office.

3. Any compensation awarded by the Tribunal shall be chargeable to the budget of the
International Labour Organization.

Article X

1. Subject to the provisions of the present Statute, the Tribunal shall draw up Rules of
Court covering:

(a) the election of the President and Vice-President;

(b) the convening and conduct of its sessions;

(c) the rules to be followed in presenting complaints and in the subsequent procedure
including intervention in the proceedings before the Tribunal by persons whose rights

as officials may be affected by the judgment;

(d) the procedure to be followed with regard to complaints and disputes submitted to
the Tribunal by virtue of paragraphs 3 and 4 of article II;

(e) and, generally, all matters relating to the operation of the Tribunal which are not
settled by the present Statute.

2. The Tribunal may amend the Rules of Court.



Article XI

The present Statute shall remain in force during the pleasure of the General
Conference of the International Labour Organization. It may be amended by the
Conference or such other organ of the Organization as the Conference may determine.

Article XII

1. In any case in which the Governing Body of the International Labour Office or the
Administrative Board of the Pensions Fund challenges a decision of the Tribunal
confirming its jurisdiction, or considers that a decision of the Tribunal is vitiated by a
fundamental fault in the procedure followed, the question of the validity of the
decision given by the Tribunal shall be submitted by the Governing Body, for an
advisory opinion, to the International Court of Justice.

2. The opinion given by the Court shall be binding.

ANNEX TO THE STATUTE OF THE ADMINISTRATIVE TRIBUNAL OF
THE INTERNATIONAL LABOUR ORGANIZATION

To be entitled to recognize the jurisdiction of the Administrative Tribunal of the
International Labour Organization in accordance with paragraph 5 of article II of its
Statute, an international organization must either be intergovernmental in character, or
fulfil the following conditions:

a) it shall be clearly international in character, having regard to its membership,
structure and scope of activity;

b) it shall not be required to apply any national law in its relations with its officials,
and shall enjoy immunity from legal process as evidenced by a headquarters
agreement concluded with the host country; and

c) it shall be endowed with functions of a permanent nature at the international level
and offer, in the opinion of the Governing Body, sufficient guarantees as to its
institutional capacity to carry out such functions as well as guarantees of compliance
with the Tribunal's judgments.

The Statute of the Tribunal applies in its entirety to such international organizations
subject to the following provisions which, in cases affecting any one of these
organizations, are applicable as follows:

Article VI, paragraph 2

The reasons for a judgment shall be stated. The judgment shall be communicated in
writing to the Director-General of the International Labour Office, to the Director-
General of the international organization against which the complaint is filed, and to
the complainant.



Article VI, paragraph 3

Judgments shall be drawn up in two copies, of which one shall be filed in the archives
of the International Labour Office and the other in the archives of the international
organization against which the complaint is filed, where they shall be available for
consultation by any person concerned.

Article IX, paragraph 2

Expenses occasioned by the sessions or hearings of the Administrative Tribunal shall
be borne by the international organization against which the complaint is filed.

Article IX, paragraph 3

Any compensation awarded by the Tribunal shall be chargeable to the budget of the
international organization against which the complaint is filed.

Article XTI, paragraph 1

In any case in which the Executive Board of an international organization which has
made the declaration specified in article II. paragraph 5, of the Statute of the Tribunal
challenges a decision of the Tribunal confirming its jurisdiction, or considers that a
decision of the Tribunal is vitiated by a fundamental fault in the procedure followed,
the question of the validity of the decision given by the Tribunal shall be submitted by
the Executive Board concerned, for an advisory opinion, to the International Court of
Justice.
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A/AC.241/27
12 September 1994

ENGLISH
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INTERGOVERNMENTAL NEGOTIATING COMMITTEE FOR
THE ELABORATION OF AN INTERNATIONAL CONVENTION
TO COMBAT DESERTIFICATION IN THOSE COUNTRIES
EXPERIENCING SERIOUS DROUGHT AND/OR
DESERTIFICATION, PARTICULARLY IN AFRICA

ELABORATION OF AN INTERNATIONAL CONVENTION TO COMBAT DESERTIFICATION
IN COUNTRIES EXPERIENCING SERIOUS DROUGHT AND/OR DESERTIFICATION,
PARTICULARLY IN AFRICA

Final text of the Convention

Note by the Secretariat

Attached is the final text of the United Nations Convention to Combat
Desertification in Those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa, following completion of the verification
processes as requested by the INCD upon adoption of the Convention at its fifth
session, on 17 June 1994.

The final text has been forwarded to the Office of Legal Affairs of the
United Nations, which acts as Depositary, in order to prepare for the signing
ceremony to be held in Paris, on 14-15 October 1994.

GE.94-64371
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UNITED NATIONS CONVENTION TO COMBAT DESERTIFICATION
IN THOSE COUNTRIES EXPERIENCING SERIOUS DROUGHT AND/OR
DESERTIFICATION, PARTICULARLY IN AFRICA

The Parties to this Convention,

Affirming that human beings in affected or threatened areas are at the
centre of concerns to combat desertification and mitigate the effects of drought,

Reflecting the urgent concern of the international community, including
States and international organizations, about the adverse impacts of

desertification and drought,

Aware that arid, semi-arid and dry sub-humid areas together account for a
significant proportion of the Earth’s land area and are the habitat and source
of livelihood for a large segment of its population,

Acknowledging that desertification and drought are problems of global
dimension in that they affect all regions of the world and that joint action of
the international community is needed to combat desertification and/or mitigate
the effects of drought,

Noting the high concentration of developing countries, notably the least
developed countries, among those experiencing serious drought and/or
desertification, and the particularly tragic consequences of these phenomena in

Africa,

Noting also that desertification is caused by complex interactions among
physical, biological, political, social, cultural and economic factors,

Considering the impact of trade and relevant aspects of international
economic relations on the ability of affected countries to combat desertification

adequately,

Conscious that sustainable economic growth, social development and poverty
eradication are priorities of affected developing countries, particularly in
Africa, and are essential to meeting sustainability objectives,

Mindful that desertification and drought affect sustainable development
through their interrelationships with important social problems such as poverty,
poor health and nutrition, lack of food security, and those arising from
migration, displacement of persons and demographic dynamics,

Appreciating the significance of the past efforts and experience of States
and international organizations in combating desertification and mitigating the
effects of drought, particularly in implementing the Plan of Action to Combat
Desertification which was adopted at the United Nations Conference on

Desertification in 1977,
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Realizing that, despite efforts in the past, progress in combating
desertification and mitigating the effects of drought has not met expectations
and that a new and more effective approach is needed at all levels within the
framework of sustainable development,

Recognizing the validity and relevance of decisions adopted at the United
Nations Conference on Environment and Development, particularly of Agenda 21 and
its chapter 12, which provide a basis for combating desertification,

Reaffirming in this 1light the commitments of developed countries as
contained in paragraph 13 of chapter 33 of Agenda 21,

Recalling General Assembly resolution 47/188, particularly the priority in
it prescribed for Africa, and all other relevant United Nations resolutions,
decisions and programmes on desertification and drought, as well as relevant
declarations by African countries and those from other regions,

Reaffirming the Rio Declaration on Environment and Development which states,
in its Principle 2, that States have, in accordance with the Charter of the
United Nations and the principles of international law, the sovereign right to
exploit their own resources pursuant to their own environmental and developmental
policies, and the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environment of other States
or of areas beyond the limits of national jurisdiction,

Recognizing that national Governments play a critical role in combating
desertification and mitigating the effects of drought and that progress in that
respect depends on local implementation of action programmes in affected areas,

Recognizing also the importance and necessity of international cooperation
and partnership- - in combating desertification and mitigating the effects of

drought,

Recognizing further the importance of the provision to affected developing
countries, particularly in Africa, of effective means, inter alia substantial
financial resources, including new and additional funding, and access to
technology, without which it will be difficult for them to implement fully their
commitments under this Convention,

Expressing concern over the impact of desertification and drought on
affected countries in Central Asia and the Transcaucasus,

Stressing the important role played by women in regions affected by
desertification and/or drought, particularly in rural areas of developing
countries, and the importance of ensuring the full participation of both men and
women at all levels in programmes to combat desertification and mitigate the

effects of drought,

Emphasizing the special role of non-governmental organizations and other
major groups in programmes to combat desertification and mitigate the effects of
drought,
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Bearing in mind the relationship between desertification and other
environmental problems of global dimension facing the international and national
communities,

Bearing also in mind the contribution that combating desertification can
make to achieving the objectives of the United Nations Framework Convention on

Climate Change, the Convention on Biological Diversity and other related
environmental conventions,

Believing that strategies to combat desertification and mitigate the effects
of drought will be most effective if they are based on sound systematic
observation and rigorous scientific knowledge and if they are continuously re-
evaluated,

Recognizing the urgent need to improve the effectiveness and coordination
of international cooperation to facilitate the implementation of national plans
and priorities,

Determined to take appropriate action in combating desertification and
mitigating the effects of drought for the benefit of present and future
generations,

Have agreed as follows:

PART I

INTRODUCTION

Article 1
Use of terms

For the purposes of this Convention:

(a) "desertification" means land degradation in arid, semi-arid and dry
sub-humid areas resulting from various factors, including climatic
variations and human activities;

(b} "combating desertification" includes activities which are part of the
integrated development of land in arid, semi-arid and dry sub-humid
areas for sustainable development which are aimed at:

(1) prevention and/or reduction of land degradation;

(ii) rehabilitation of partly degraded land; and

(ii1) reclamation of desertified land;



(d)

(e)

(h)

(k)
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"drought" means the naturally occurring phenomenon that exists when
precipitation has been significantly below normal recorded levels,
causing serious hydrological imbalances that adversely affect land
resource production systems;

"mitigating the effects of drought" means activities related to the
prediction of drought and intended to reduce the vulnerability of
society and natural systems to drought as it relates to combating

desertification;

"land" means the terrestrial bio-productive system that comprises
soil, vegetation, other biota, and the ecological and hydrological
processes that operate within the system;

"land degradation" means reduction or loss, in arid, semi-arid and dry
sub-humid areas, of the biological or economic productivity and
complexity of rainfed cropland, irrigated cropland, or range, pasture,
forest and woodlands resulting from land uses or from a process or
combination of processes, including processes arising from human
activities and habitation patterns, such as:

(i) soil erosion caused by wind and/or water;

(ii) deterioration of the physical, chemical and biological or
economic properties of soil; and

(iii) long-term loss of natural vegetation;

"arid, semi-arid and dry sub-humid areas" means areas, other than
polar and sub-polar regions, in which the ratio of annual
precipitation to potential evapotranspiration falls within the range

from 0.05 to 0.65;

"affected areas" means arid, semi-arid and/or dry sub-humid areas
affected or threatened by desertification;

"affected countries" means countries whose lands include, in whole or
in part, affected areas;

"regional economic integration organization" means an organization
constituted by sovereign States of a given region which has competence
in respect of matters governed by this Convention and has been duly
authorized, in accordance with its internal procedures, to sign,
ratify, accept, approve or accede to this Convention;

"developed country Parties" means developed country Parties and
regional economic integration organizations constituted by developed

countries.
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Article 2
Objective

1. The objective of this Convention is to combat desertification and
mitigate the effects of drought in countries experiencing serious drought and/or
desertification, particularly in Africa, through effective action at all levels,
supported by international cooperation and partnership arrangements, in the
framework of an integrated approach which is consistent with Agenda 21, with a
view to contributing to the achievement of sustainable development in affected

areas.

2. Achieving this objective will involve long-term integrated strategies
that focus simultaneously, in affected areas, on improved productivity of land,
and the rehabilitation, conservation and sustainable management of land and water
resources, leading to improved living conditions, in particular at the community

level.

Article 3
Principles

In order to achieve the objective of this Convention and to implement its
provisions, the Parties shall be guided, inter alia, by the following:

(a) the Parties should ensure that decisions on the design and
implementation of programmes to combat desertification and/or mitigate
the effects of drought are taken with the participation of populations
and local communities and that an enabling environment is created at
higher levels to facilitate action at national and local levels;

(b) the Parties should, in a spirit of international solidarity and
partnership, improve cooperation and coordination at subregional,
regional and international levels, and better focus financial, human,
organizational and technical resources where they are needed;

{c) the Parties should develop, in a spirit of partnership, cooperation
among all levels of government, communities, non-governmental
organizations and landholders to establish a better understanding of
the nature and value of land and scarce water resources in affected
areas and to work towards their sustainable use; and

(d) the Parties should take into full consideration the special needs and
circumstances of affected developing country Parties, particularly the
least developed among them.



1.
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PART II

GENERAL PROVISIONS

Article 4
General obligations

The Parties shall implement their obligations under this Convention,

individually or jointly, either through existing or prospective bilateral and
multilateral arrangements or a combination thereof, as appropriate, emphasizing
the need to coordinate efforts and develop a coherent long-term strategy at all

levels.

2.

(a)

(b)

(c)

(e)

(g)

(h)

3.

In pursuing the objective of this Convention, the Parties shall:

adopt an integrated approach addressing the physical, biological and
socio-economic aspects of the processes of desertification and

drought ;

give due attention, within the relevant international and regional
bodies, to the situation of affected developing country Parties with
regard to international trade, marketing arrangements and debt with
a view to establishing an enabling international economic environment
conducive to the promotion of sustainable development;

integrate strategies for poverty eradication into efforts to combat
desertification and mitigate the effects of drought;

promote cooperation among affected country Parties in the fields of
environmental protection and the conservation of land and water
resources, as they relate to desertification and drought;
strengthen subregional, regional and international cooperation;

cooperate within relevant intergovernmental organizations;

determine institutional mechanisms, if appropriate, keeping in mind
the need to avoid duplication; and

promote the use of existing bilateral and multilateral financial
mechanisms and arrangements that mobilize and channel substantial
financial resources to affected developing country Parties in
combating desertification and mitigating the effects of drought.

Affected developing country Parties are eligible for assistance in the

implementation of the Convention.
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Article 5

Obligations of affected country Parties

In addition to their obligations pursuant to article 4, affected country
Parties undertake to:

(a)

(b)

(c)

(d)

{e)

give due priority to combating desertification and mitigating the
effects of drought, and allocate adequate resources in accordance with
their circumstances and capabilities;

establish strategies and priorities, within the framework of
sustainable development plans and/or policies, to combat
desertification and mitigate the effects of drought;

address the underlying causes of desertification and pay special
attention to the socio-economic factors contributing to

desertification processes;

promote awareness and facilitate the participation of 1local
populations, particularly women and youth, with the support of non-
governmental organizations, in efforts to combat desertification and

mitigate the effects of drought; and

provide an enabling environment by strengthening, as appropriate,
relevant existing legislation and, where they do not exist, enacting
new laws and establishing long-term policies and action programmes.

Article 6

Obligations of developed country Parties

In addition to their general obligations pursuant to article 4, developed
country Parties undertake to:

(a)

actively support, as agreed, individually or jointly, the efforts of
affected developing country Parties, particularly those in Africa, and
the least developed countries, to combat desertification and mitigate
the effects of drought;

provide substantial financial resources and other forms of support to
assist affected developing country Parties, particularly those in
Africa, effectively to develop and implement their own long-term plans
and strategies to combat desertification and mitigate the effects of

drought ;

promote the mobilization of new and additional funding pursuant to
article 20, paragraph 2 (b);

encourage the mobilization of funding from the private sector and
other non-governmental sources; and
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(e} promote and facilitate access by affected country Parties,
particularly affected developing country Parties, to appropriate
technology, knowledge and know-how.

Article 7
Priority for Africa

In implementing this Convention, the Parties shall give priority to affected
African country Parties, in the light of the particular situation prevailing in
that region, while not neglecting affected developing country Parties in other
regions.

Article 8
Relationship with other conventions

1. The Parties shall encourage the coordination of activities carried out
under this Convention and, if they are Parties to them, under other relevant
international agreements, particularly the United Nations Framework Convention
on Climate Change and the Convention on Biological Diversity, in order to derive
maximum benefit from activities under each agreement while avoiding duplication
of effort. The Parties shall encourage the conduct of joint programmes,
particularly in the fields of research, training, systematic observation and
information collection and exchange, to the extent that such activities may
contribute to achieving the objectives of the agreements concerned.

2. The provisions of this Convention shall not affect the rights and
obligations of any Party deriving from a bilateral, regional or international

agreement into which it has entered prior to the entry into force of this
Convention for it.

PART III
ACTION PROGRAMMES, SCIENTIFIC AND TECHNICAL COOPERATION
AND SUPPORTING MEASURES
Section 1: Action programmes
Article 9
Basic approach

1. In carrying out their obligations pursuant to article 5, affected
developing country Parties and any other affected country Party in the framework

of its regional implementation annex or, otherwise, that has notified the
Permanent Secretariat in writing of its intention to prepare a national action
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programme, shall, as appropriate, prepare, make public and implement national
action programmes, utilizing and building, to the extent possible, on existing
relevant successful plans and programmes, and subregional and regional action
programmes, as the central element of the strategy to combat desertification and
mitigate the effects of drought. Such programmes shall be updated through a
continuing participatory process on the basis of lessons from field action, as
well as the results of research. The preparation of national action programmes
shall be closely interlinked with other efforts to formulate national policies
for sustainable development.

2. In the provision by developed country Parties of different forms of
assistance under the terms of article 6, priority shall be given to supporting,
as agreed, national, subregional and regional action programmes of affected
developing country Parties, particularly those in Africa, either directly or
through relevant multilateral organizations or both.

3. The Parties shall encourage organs, funds and programmes of the United
Nations system and other relevant intergovernmental organizations, academic
institutions, the scientific community and non-governmental organizations in a
position to cooperate, in accordance with their mandates and capabilities, to
support the elaboration, implementation and follow-up of action programmes.

Article 10
National action programmes

1. The purpose of national action programmes is to identify the factors
contributing to desertification and practical measures necessary to combat
desertification and mitigate the effects of drought.

2. National action programmes shall specify the respective roles of
government, local communities and land users and the resources available and
needed. They shall, inter alia:

(a) incorporate long-term strategies to combat desertification and
mitigate the effects of drought, emphasize implementation and be
integrated with national policies for sustainable development;

(b) allow for modifications to be made 1in response to changing
circumstances and be sufficiently flexible at the local level to cope
with different socio-economic, biological and geo-physical conditions;

(c) give particular attention to the implementation of preventive measures
for lands that are not yet degraded or which are only slightly
degraded;

(d) enhance national climatological, meteorological and hydrological
capabilities and the means to provide for drought early warning;
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(e) promote policies and strengthen institutional frameworks which develop
cooperation and coordination, in a spirit of partnership, between the
donor community, governments at all levels, local populations and
community groups, and facilitate access by local populations to
appropriate information and technology;

(£) provide for effective participation at the 1local, national and
regional ‘levels of non-governmental organizations and local
populations, both women and men, particularly resource users,
including farmers and pastoralists and their representative
organizations, in policy planning, decision-making, and implementation
and review of national action programmes; and

(g) require regular review of, and progress reports on, their
implementation.
3. National action programmes may include, inter alia, some or all of the

following measures to prepare for and mitigate the effects of drought:

(a) establishment and/or strengthening, as appropriate, of early warning
systems, including local and national facilities and joint systems at
the subregional and regional levels, and mechanisms for assisting
environmentally displaced persons;

{b) strengthening of drought preparedness and management, including
drought contingency plans at the local, national, subregional and
regional levels, which take into consideration seasonal to interannual
climate predictions;

(c) establishment and/or strengthening, as appropriate, of food security
systems, including storage and marketing facilities, particularly in

rural areas;

(d) establishment of alternative livelihood projects that could provide
incomes in drought prone areas; and

(e) development of sustainable irrigation programmes for both crops and
livestock.
4. Taking into account the circumstances and requirements specific to

each affected country Party, national action programmes include, as appropriate,
inter alia, measures in some or all of the following priority fields as they
relate to combating desertification and mitigating the effects of drought in
affected areas and to their populations: promotion of alternative livelihoods and
improvement of national economic environments with a view to strengthening
programmes aimed at the eradication of poverty and at ensuring food security;
demographic dynamics; sustainable management of natural resources; sustainable
agricultural practices; development and efficient use of various energy sources;
institutional and legal frameworks; strengthening of capabilities for assessment
and systematic observation, including hydrological and meteorological services,
and capacity building, education and public awareness.



A/AC.241/27
page 12

Article 11
Subregional and regional action programmes

Affected country Parties shall consult and cooperate to prepare, as
appropriate, in accordance with relevant regional implementation annexes,
subregional and/or regional action programmes to harmonize, complement and
increase the efficiency of national programmes. The provisions of article 10
shall apply mutatis mutandis to subregional and regional programmes. Such
cooperation may include agreed joint programmes for the sustainable management
of transboundary natural resources, scientific and technical cooperation, and
strengthening of relevant institutions.

Article 12
International cooperation

Affected country Parties, in collaboration with other Parties and the
international community, should cooperate to ensure the promotion of an enabling
international environment in the implementation of the Convention. Such
cooperation should also cover fields of technology transfer as well as scientific
research and development, information collection and dissemination and financial
resources.

Article 13

Support for the elaboration and
implementation of action programmes

1. Measures to support action programmes pursuant to article 9 include,
inter alia:

(a) financial cooperation to provide predictability for action programmes,
allowing for necessary long-term planning;

(b) elaboration and use of cooperation mechanisms which better enable
support at the local level, including action through non-governmental
organizations, in order to promote the replicability of successful
pilot programme activities where relevant;

{c) increased flexibility in project design, funding and implementation
in keeping with the experimental, iterative approach indicated for
participatory action at the local community level; and

{d) as appropriate, administrative and budgetary procedures that increase
the efficiency of cooperation and of support programmes.

2. In providing such support to affected developing country Parties,
priority shall be given to African country Parties and to least developed country
Parties.
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Article 14

Coordination in the elaboration and implementation
of action programmes

1. The Parties shall work closely together, directly and through relevant
intergovernmental organizations, in the elaboration and implementation of action

programmes.

2. The Parties shall develop operational mechanisms, particularly at the
national and field levels, to ensure the fullest possible coordination among
developed country Parties, developing country Parties and relevant
intergovernmental and non-governmental organizations, in order to avoid
duplication, harmonize interventions and approaches, and maximize the impact of
assistance. In affected developing country Parties, priority will be given to
coordinating activities related to international cooperation in order to maximize
the efficient wuse of resources, to ensure responsive assistance, and to
facilitate the implementation of national action programmes and priorities under
this Convention.

Article 15
Regional implementation annexes

Elements for incorporation in action programmes shall be selected and
adapted to the socio-economic, geographical and climatic factors applicable to
affected country Parties or regions, as well as to their level of development.
Guidelines for the preparation of action programmes and their exact focus and
content for particular subregions and regions are set out in the regional
implementation annexes.

Section 2: Scientific and technical cooperation
Article 16
Information collection, analysis and exchange

The Parties agree, according to their respective capabilities, to integrate
and coordinate the collection, analysis and exchange of relevant short term and
long term data and information to ensure systematic observation of 1land
degradation in affected areas and to understand better and assess the processes
and effects of drought and desertification. This would help accomplish,
inter alia, early warning and advance planning for periods of adverse climatic
variation in a form suited for practical application by users at all levels,
including especially local populations. To this end, they shall, as appropriate:

(a) facilitate and strengthen the functioning of the global network of
institutions and facilities for the collection, analysis and exchange
of information, as well as for systematic observation at all levels,
which shall, inter alia:
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(i) aim to use compatible standards and systems;

(ii) encompass relevant data and stations, including in remote
areas;

(iii) use and disseminate modern technology for data collection,
transmission and assessment on land degradation; and

(iv) link national, subregional and regional data and
information centres more closely with global information
sources;

(b) ensure that the collection, analysis and exchange of information
address the needs of local communities and those of decision makers,
with a view to resolving specific problems, and that local communities
are involved in these activities;

(c) support and further develop bilateral and multilateral programmes and
projects aimed at defining, conducting, assessing and financing the
collection, analysis and exchange of data and information, including,
inter alia, integrated sets of physical, biological, social and
economic indicators;

(d) make full use of the expertise of competent intergovernmental and non-
governmental organizations, particularly to disseminate relevant
information and experiences among target groups in different regions;

(e) give full weight to the collection, analysis and exchange of socio-
economic data, and their integration with physical and biological
data;

(£) exchange and make fully, openly and promptly available information
from all publicly available sources relevant to combating
desertification and mitigating the effects of drought; and

(g) subject to their respective national legislation and/or policies,
exchange information on local and traditional knowledge, ensuring
adequate protection for it and providing appropriate return from the
benefits derived from it, on an equitable basis and on mutually agreed
terms, to the local populations concerned.

Article 17
Research and development

1. The Parties undertake, according to their respective capabilities, to
promote technical and scientific cooperation in the fields of combating
desertification and mitigating the effects of drought through appropriate
national, subregional, regional and international institutions. To this end,
they shall support research activities that:



(a)

(c)

(£)

(g9)
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contribute to increased knowledge of the processes leading to
desertification and drought and the impact of, and distinction
between, causal factors, both natural and human, with a view to
combating desertification and mitigating the effects of drought, and
achieving improved productivity as well as sustainable use and
management of resources;

respond to well defined objectives, address the specific needs of
local populations and lead to the identification and implementation
of solutions that improve the living standards of people in affected
areas;

protect, integrate, enhance and validate traditional and local
knowledge, know-how and practices, ensuring, subject to their
respective national legislation and/or policies, that the owners of
that knowledge will directly benefit on an equitable basis and on
mutually agreed terms from any commercial utilization of it or from
any technological development derived from that knowledge;

develop and strengthen national, subregional and regional research
capabilities in affected developing country Parties, particularly in
Africa, including the development of 1local skills and the
strengthening of appropriate capacities, especially in countries with
a weak research base, giving particular attention to multidisciplinary
and participative socio-economic research;

take into account, where relevant, the relationship between poverty,
migration caused by environmental factors, and desertification;

promote the conduct of joint research programmes between national,
subregional, regional and international research organizations, in
both the public and private sectors, for the development of improved,
affordable and accessible technologies for sustainable development
through effective participation of local populations and communities;
and

enhance the availability of water resources in affected areas, by
means of, inter alia, cloud-seeding.

Research priorities for particular regions and subregions, reflecting

different local conditions, should be included in action programmes. The
Conference of the Parties shall review research priorities periodically on the
advice of the Committee on Science and Technology.

Article 18

Transfer, acquisition, adaptation and development of technology

1.

The Parties undertake, as mutually agreed and in accordance with their

respective national legislation and/or policies, to promote, finance and/or
facilitate the financing of the transfer, acquisition, adaptation and development
of environmentally sound, economically viable and socially acceptable
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technologies relevant to combating desertification and/or mitigating the effects
of drought, with a view to contributing to the achievement of sustainable
development in affected areas. Such cooperation shall be conducted bilaterally
or multilaterally, as appropriate, making full use of the expertise of

intergovernmental and non-governmental organizations. The Parties shall, 1in
particular:
(a) fully utilize relevant existing national, subregional, regional and

international information systems and clearing-houses for the
dissemination of information on available technologies, their sources,
their environmental risks and the broad terms under which they may be

acquired;
(b) facilitate access, in particular by affected developing country
Parties, on favourable terms, including on concessional and

preferential terms, as mutually agreed, taking into account the need
to protect intellectual property rights, to technologies most suitable
to practical application for specific needs of local populations,
paying special attention to the social, cultural, economic and
environmental impact of such technology;

(c) facilitate technology cooperation among affected country Parties
through financial assistance or other appropriate means;

(d) extend technology cooperation with affected developing country
Parties, including, where relevant, joint ventures, especially to
sectors which foster alternative livelihoods; and

(e) take appropriate measures to create domestic market conditions and
incentives, fiscal or otherwise, conducive to the development,
transfer, acquisition and adaptation of suitable technology,
knowledge, know-how and practices, including measures to ensure
adequate and effective protection of intellectual property rights.

2. The Parties shall, according to their respective capabilities, and
subject to their respective national legislation and/or policies, protect,
promote and wuse in particular relevant traditional and 1local technology,
knowledge, know-how and practices and, to that end, they undertake to:

(a) make inventories of such technology, knowledge, know-how and practices
and their potential uses with the participation of local populations,
and disseminate such information, where appropriate, in cooperation
with relevant intergovernmental and non-governmental organizations;

(b) ensure that such technology, knowledge, know-how and practices are
adequately protected and that local populations benefit directly, on
an equitable basis and as mutually agreed, from any commercial
utilization of them or from any technological development derived

therefrom;

(c) encourage and actively support the improvement and dissemination of
such technology, knowledge, know-how and practices or of the
development of new technology based on them; and



(d)

1.

is to say,
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facilitate, as appropriate, the adaptation of such technology,
knowledge, know-how and practices to wide use and integrate them with
modern technology, as appropriate.
Section 3: Supporting measures
Article 19

Capacity building, education and public awareness

The Parties recognize the significance of capacity building -- that
institution building, training and development of relevant local and

national capacities -- in efforts to combat desertification and mitigate the
effects of drought. They shall promote, as appropriate, capacity-building:

(a)

(c)

(e)

(£)

(g9)

(h})

(1)

through the full participation at all 1levels of 1local people,
particularly at the local level, especially women and youth, with the
cooperation of non-governmental and local organizations;

by strengthening training and research capacity at the national level
in the field of desertification and drought;

by establishing and/or strengthening support and extension services
to disseminate relevant technology methods and techniques more
effectively, and by training field agents and members of rural
organizations in participatory approaches for the conservation and
sustainable use of natural resources;

by fostering the use and dissemination of the knowledge, know-how and
practices of 1local people 1in technical cooperation programmes,
wherever possible;

by adapting, where necessary, relevant environmentally sound
technology and traditional methods of agriculture and pastoralism to
modern socio-economic conditions;

by providing appropriate training and technology in the use of
alternative energy sources, particularly renewable energy resources,
aimed particularly at reducing dependence on wood for fuel;

through cooperation, as mutually agreed, to strengthen the capacity
of affected developing country Parties to develop and implement
programmes in the field of collection, analysis and exchange of
information pursuant to article 16;

through innovative ways of promoting alternative 1livelihoods,
including training in new skills;

by training of decision makers, managers, and personnel who are
responsible for the collection and analysis of data for the
dissemination and use of early warning information on drought
conditions and for food production;
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(3) through more effective operation of existing national institutions and
legal frameworks and, where necessary, creation of new ones, along
with strengthening of strategic planning and management; and

(k) by means of exchange visitor programmes to enhance capacity building
in affected country Parties through a long-term, interactive process
of learning and study.

2. Affected developing country Parties shall conduct, in cooperation with
other Parties and competent intergovernmental and non-governmental organizations,
as appropriate, an interdisciplinary review of available capacity and facilities
at the local and national levels, and the potential for strengthening them.

3. The Parties shall cooperate with each other and through competent
intergovernmental organizations, as well as with non-governmental organizations,
in undertaking and supporting public awareness and educational programmes in both
affected and, where relevant, unaffected country Parties to promote understanding
of the causes and effects of desertification and drought and of the importance
of meeting the objective of this Convention. To that end, they shall:

(a) organize awareness campaigns for the general public;

(b) promote, on a permanent basis, access by the public to relevant
information, and wide public participation in education and awareness
activities;

(c) encourage the establishment of associations that contribute to public
awareness;

(d) develop and exchange educational and public awareness material, where

possible in local languages, exchange and second experts to train
personnel of affected developing country Parties in carrying out
relevant education and awareness programmes, and fully utilize
relevant educational material available in competent international

bodies;

(e) assess educational needs in affected areas, elaborate appropriate
school curricula and expand, as needed, educational and adult literacy
programmes and opportunities for all, in particular for girls and
women, on the identification, conservation and sustainable use and
management of the natural resources of affected areas; and

(£) develop interdisciplinary participatory programmes integrating
desertification and drought awareness into educational systems and in
non-formal, adult, distance and practical educational programmes.

4. The Conference of the Parties shall establish and/or strengthen
networks of regional education and training centres to combat desertification and
mitigate the effects of drought. These networks shall be coordinated by an

institution created or designated for that purpose, in order to train scientific,
technical and management personnel and to strengthen existing institutions
responsible for education and training in affected country Parties, where
appropriate, with a view to harmonizing programmes and to organizing exchanges
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of experience among them. These networks shall cooperate closely with relevant
intergovernmental and non-governmental organizations to avoid duplication of

effort.

Article 20
Financial resources

1. Given the central importance of financing to the achievement of the
objective of the Convention, the Parties, taking into account their capabilities,
shall make every effort to ensure that adequate financial resources are available
for programmes to combat desertification and mitigate the effects of drought.

2. In this connection, developed country Parties, while giving priority
to affected African country Parties without neglecting affected developing
country Parties in other regions, in accordance with article 7, undertake to:

(a) mobilize substantial financial resources, including grants and
concessional loans, in order to support the implementation of
programmes to combat desertification and mitigate the effects of
drought;

{b) promote the mobilization of adequate, timely and predictable financial
resources, including new and additional funding from the Global
Environment Facility of the agreed incremental costs of those
activities concerning desertification that relate to its four focal
areas, in conformity with the relevant provisions of the Instrument
establishing the Global Environment Facility;

(c) facilitate through international cooperation the transfer of
technology, knowledge and know-how; and

(d) explore, in cooperation with affected developing country Parties,
innovative methods and incentives for mobilizing and channelling
resources, including those of foundations, non-governmental

organizations and other private sector entities, particularly debt
swaps and other innovative means which increase financing by reducing
the external debt burden of affected developing country Parties,
particularly those in Africa.

3. Affected developing country Parties, taking into account their
capabilities, wundertake to mobilize adequate financial resources for the
implementation of their national action programmes.

4. In mobilizing financial resources, the Parties shall seek full use and
continued qualitative improvement of all national, bilateral and multilateral
funding sources and mechanisms, using consortia, joint programmes and parallel
financing, and shall seek to involve private sector funding sources and
mechanisms, including those of non-governmental organizations. To this end, the
Parties shall fully utilize the operational mechanisms developed pursuant to
article 14.
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5. In order to mobilize the financial resources necessary for affected
developing country Parties to combat desertification and mitigate the effects of
drought, the Parties shall:

(a) rationalize and strengthen the management of resources already
allocated for combating desertification and mitigating the effects of
drought by using them more effectively and efficiently, assessing
their successes and shortcomings, removing hindrances to their
effective use and, where necessary, reorienting programmes in light
of the integrated 1long-term approach adopted pursuant to this
Convention;

(b) give due priority and attention within the governing bodies of
multilateral financial institutions, facilities and funds, including
regional development banks and funds, to supporting affected
developing country Parties, particularly those in Africa, 1in
activities which advance implementation of the Convention, notably
action programmes they undertake in the framework of regional
implementation annexes; and

(c) examine ways 1in which regional and subregional cooperation can be
strengthened to support efforts undertaken at the national level.

6. Other Parties are encouraged to provide, on a voluntary basis,
knowledge, know-how and techniques related to desertification and/or financial
resources to affected developing country Parties.

7. The full implementation by affected developing country Parties,
particularly those in Africa, of their obligations under the Convention will be
greatly assisted by the fulfilment by developed country Parties of their
obligations under the Convention, including in particular those regarding
financial resources and transfer of technology. In fulfilling their obligations,
developed country Parties should take fully into account that economic and social
development and poverty eradication are the first priorities of affected
developing country Parties, particularly those in Africa.

Article 21
Financial mechanisms

1. The Conference of the Parties shall promote the availability of
financial mechanisms and shall encourage such mechanisms to seek to maximize the
availability of funding for affected developing country Parties, particularly
those in Africa, to implement the Convention. To this end, the Conference of the
Parties shall consider for adoption inter alia approaches and policies that:

(a) facilitate the provision of necessary funding at the national,
subregional, regional and global levels for activities pursuant to
relevant provisions of the Convention;

(b) promote multiple-source funding  approaches, mechanisms and
arrangements and their assessment, consistent with article 20;
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(c) provide on a regular basis, to interested Parties and relevant
intergovernmental and non-governmental organizations, information on
available sources of funds and on funding patterns in order to
facilitate coordination among them;

(d) facilitate the establishment, as appropriate, of mechanisms, such as
national desertification funds, including those involving the
participation of non-governmental organizations, to channel financial
resources rapidly and efficiently to the local 1level in affected
developing country Parties; and

(e) strengthen existing funds and financial mechanisms at the subregional
and regional levels, particularly in Africa, to support wmore
effectively the implementation of the Convention.

2. The Conference of the Parties shall also encourage the provision,
through various mechanisms within the United Nations system and through
multilateral financial institutions, of support at the national, subregional and
regional levels to activities that enable developing country Parties to meet
their obligations under the Convention.

3. Affected developing country Parties shall utilize, and where
necessary, establish and/or strengthen, national coordinating mechanisms,
integrated in national development programmes, that would ensure the efficient
use of all available financial resources. They shall also utilize participatory
processes involving non-governmental organizations, local groups and the private
sector, in raising funds, in elaborating as well as implementing programmes and
in assuring access to funding by groups at the local level. These actions can
be enhanced by improved coordination and flexible programming on the part of
those providing assistance.

4. In order to increase the effectiveness and efficiency of existing
financial mechanisms, a Global Mechanism to promote actions leading to the
mobilization and channelling of substantial financial resources, including for
the transfer of technology, on a grant basis, and/or on concessional or other
terms, to affected developing country Parties, is hereby established. This
Global Mechanism shall function under the authority and guidance of the
Conference of the Parties and be accountable to it.

5. The Conference of the Parties shall identify, at its first ordinary
session, an organization to house the Global Mechanism. The Conference of the
Parties and the organization it has identified shall agree upon modalities for
this Global Mechanism to ensure inter alia that such Mechanism:

(a) identifies and draws up an inventory of relevant bilateral and
multilateral cooperation programmes that are available to implement
the Convention;

(b) provides advice, on request, to Parties on innovative methods of
financing and sources of financial assistance and on improving the
coordination of cooperation activities at the national level;
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(c) provides interested Parties and relevant intergovernmental and non-
governmental organizations with information on available sources of
funds and on funding patterns in order to facilitate coordination
among them; and

(d) reports to the Conference of the Parties, beginning at its second
ordinary session, on its activities.

6. The Conference of the Parties shall, at its first session, make

appropriate arrangements with the organization it has identified to house the
Global Mechanism for the administrative operations of such Mechanism, drawing to
the extent possible on existing budgetary and human resources.

7. The Conference of the Parties shall, at its third ordinary session,
review the policies, operational modalities and activities of the Global

Mechanism accountable to it pursuant to paragraph 4, taking into account the
provisions of article 7. On the basis of this review, it shall consider and take

appropriate action.

PART IV
INSTITUTIONS
Article 22
Conference of the Parties
1. A Conference of the Parties is hereby established.
2. The Conference of the Parties is the supreme body of the Convention.

It shall wmake, within its mandate, the decisions necessary to promote its
effective implementation. In particular, it shall:

(a) regularly review the implementation of the Convention and the
functioning of its institutional arrangements in the light of the
experience gained at the national, subregional, regional and

international levels and on the basis of the evolution of scientific
and technological knowledge;

(b) promote and facilitate the exchange of information on measures adopted
by the Parties, and determine the form and timetable for transmitting
the information to be submitted pursuant to article 26, review the
reports and make recommendations on them;

(c) establish such subsidiary bodies as are deemed necessary for the
implementation of the Convention;

(d) review reports submitted by its subsidiary bodies and provide guidance
to them;
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(e) agree upon and adopt, by consensus, rules of procedure and financial
rules for itself and any subsidiary bodies;

(£) adopt amendments to the Convention pursuant to articles 30 and 31;

(@) approve a programme and budget for its activities, including those of
its subsidiary bodies, and undertake necessary arrangements for their
financing;

(h) as appropriate, seek the cooperation of, and utilize the services of

and information provided by, competent bodies or agencies, whether
national or international, intergovernmental or non-governmental;

(1) promote and strengthen the relationship with other relevant
conventions while avoiding duplication of effort; and

(3) exercise such other functions as may be necessary for the achievement
of the objective of the Convention.

3. The Conference of the Parties shall, at its first session, adopt its
own rules of procedure, by consensus, which shall include decision-making
procedures for matters not already covered by decision-making procedures
stipulated in the Convention. Such procedures may include specified majorities
required for the adoption of particular decisions.

4. The first session of the Conference of the Parties shall be convened
by the interim secretariat referred to in article 35 and shall take place not
later than one year after the date of entry into force of the Convention. Unless
otherwise decided by the Conference of the Parties, the second, third and fourth
ordinary sessions shall be held yearly, and thereafter, ordinary sessions shall

be held every two years.

5. Extraordinary sessions of the Conference of the Parties shall be held
at such other times as may be decided either by the Conference of the Parties in
ordinary session or at the written request of any Party, provided that, within
three months of the request being communicated to the Parties by the Permanent
Secretariat, it is supported by at least one third of the Parties.

6. At each ordinary session, the Conference of the Parties shall elect
a Bureau. The structure and functions of the Bureau shall be determined in the
rules of procedure. In appointing the Bureau, due regard shall be paid to the

need to ensure eqguitable geographical distribution and adequate representation
of affected country Parties, particularly those in Africa.

7. The United Nations, its specialized agencies and any State member
thereof or observers thereto not Party to the Convention, may be represented at
sessions of the Conference of the Parties as observers. Any body or agency,

whether national or international, governmental or non-governmental, which is
qualified in matters covered by the Convention, and which has informed the
Permanent Secretariat of its wish to be represented at a session of the
Conference of the Parties as an observer, may be so admitted unless at least one
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third of the Parties present object. The admission and participation of
observers shall be subject to the rules of procedure adopted by the Conference
of the Parties.

8. The Conference of the Parties may request competent national and
international organizations which have relevant expertise to provide it
with information relevant to article 16, paragraph (g}, article 17, paragraph 1
(¢) and article 18, paragraph 2(b).

Article 23

Permanent Secretariat

1. A Permanent Secretariat is hereby established.
2. The functions of the Permanent Secretariat shall be:
(a) to make arrangements for sessions of the Conference of the Parties and

its subsidiary bodies established under the Convention and to provide
them with services as required;

(b) to compile and transmit reports submitted to it;

(c) to facilitate assistance to affected developing country Parties, on
request, particularly those -in Africa, in the compilation and
communication of information required under the Convention;

(d) to coordinate its activities with the secretariats of other relevant
international bodies and conventions;

(e) to enter, under the guidance of the Conference of the Parties, into
such administrative and contractual arrangements as may be required
for the effective discharge of its functions;

(£) to prepare reports on the execution of its functions under this
Convention and present them to the Conference of the Parties; and

(g) to perform such other secretariat functions as may be determined by
the Conference of the Parties.

3. The Conference of the Parties, at its first session, shall designate
a Permanent Secretariat and make arrangements for its functioning.

Article 24
Committee on Science and Technology
1. A Committee on Science and Technology is hereby established as a
subsidiary body of the Conference of the Parties to provide it with information

and advice on scientific and technological matters relating to combating
desertification and mitigating the effects of drought. The Committee shall meet
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in conjunction with the ordinary sessions of the Conference of the Parties and
shall be multidisciplinary and open to the participation of all Parties. It
shall be composed of government representatives competent in the relevant fields
of expertise. The Conference of the Parties shall decide, at its first session,
on the terms of reference of the Committee.

2. The Conference of the Parties shall establish and maintain a roster
of independent experts with expertise and experience in the relevant fields. The
roster shall be based on nominations received in writing from the Parties, taking
into account the need for a multidisciplinary approach and broad geographical
representation.

3. The Conference of the Parties may, as necessary, appoint ad hoc panels
to provide it, through the Committee, with information and advice on specific
issues regarding the state of the art in fields of science and technology
relevant to combating desertification and witigating the effects of drought.
These panels shall be composed of experts whose names are taken from the roster,
taking into account the need for a multidisciplinary approach and broad
geographical representation. These experts shall have scientific backgrounds and
field experience and shall be appointed by the Conference of the Parties on the
recommendation of the Committee. The Conference of the Parties shall decide on
the terms of reference and the modalities of work of these panels.

Article 25
Networking of institutions, agencies and bodies

1. The Committee on Science and Technology shall, under the supervision
of the Conference of the Parties, make provision for the undertaking of a survey
and evaluation of the relevant existing networks, institutions, agencies and
bodies willing to become units of a network. Such a network shall support the
implementation of the Convention.

2. On the basis of the results of the survey and evaluation referred to
in paragraph 1, the Committee on Science and Technology shall make
recommendations to the Conference of the Parties on ways and means to facilitate
and strengthen networking of the units at the local, national and other levels,
with a view to ensuring that the thematic needs set out in articles 16 to 19 are

addressed.

3. Taking into account these recommendations, the Conference of the
Parties shall:

(a) identify those national, subregional, regional and international units
that are most appropriate for networking, and recommend operational
procedures, and a time frame, for them; and

(b) identify the units best suited to facilitating and strengthening such
networking at all levels,
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PART V
PROCEDURES
Article 26
Communication of information
1. Each Party shall communicate to the Conference of the Parties for

consideration at its ordinary sessions, through the Permanent Secretariat,
reports on the measures which it has taken for the implementation of the
Convention. The Conference of the Parties shall determine the timetable for
submission and the format of such reports.

2. Affected country Parties shall provide a description of the strategies
established pursuant to article 5 and of any relevant information on their

implementation.

3. Affected country Parties which implement action programmes pursuant
to articles 9 to 15 shall provide a detailed description of the programmes and

of their implementation.

4. Any group of affected country Parties may make a joint communication
on measures taken at the subregional and/or regional levels in the framework of
action programmes.

5. Developed country Parties shall report on measures taken to assist in
the preparation and implementation of action programmes, including information
on the financial resources they have provided, or are providing, under the
Convention.

6. Information communicated pursuant to paragraphs 1 to 4 shall be
transmitted by the Permanent Secretariat as soon as possible to the Conference
of the Parties and to any relevant subsidiary body.

7. The Conference of the Parties shall facilitate the provision to
affected developing countries, particularly those in Africa, on request, of
technical and financial support in compiling and communicating information in
accordance with this article, as well as identifying the technical and financial
needs associated with action programmes.

Article 27
Measures to resolve questions on implementation
The Conference of the Parties shall consider and adopt procedures and

institutional mechanisms for the resolution of questions that may arise with
regard to the implementation of the Convention.
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Article 28
Settlement of disputes
1. Parties shall settle any dispute between them concerning the

interpretation or application of the Convention through negotiation or other
peaceful means of their own choice.

2. When ratifying, accepting, approving, or acceding to the Convention,
or at any time thereafter, a Party which is not a regional economic integration
organization may declare in a written instrument submitted to the Depositary
that, in respect of any dispute concerning the interpretation or application of
the Convention, it recognizes one or both of the following means of dispute
settlement as compulsory in relation to any Party accepting the same obligation:

(a) arbitration in accordance with procedures adopted by the Conference
of the Parties in an annex as soon as practicable;

(b) submission of the dispute to the International Court of Justice.

3. A Party which is a regional economic integration organization may make
a declaration with like effect in relation to arbitration in accordance with the
procedure referred to in paragraph 2 (a).

4. A declaration made pursuant to paragraph 2 shall remain in force until
it expires in accordance with its terms or until three months after written
notice of its revocation has been deposited with the Depositary.

5. The expiry of a declaration, a notice of revocation or a new
declaration shall not in any way affect proceedings pending before an arbitral
tribunal or the International Court of Justice unless the Parties to the dispute
otherwise agree.

6. If the Parties to a dispute have not accepted the same or any
procedure pursuant to paragraph 2 and if they have not been able to settle their
dispute within twelve months following notification by one Party to another that
a dispute exists between them, the dispute shall be submitted to conciliation at
the request of any Party to the dispute, in accordance with procedures adopted
by the Conference of the Parties in an annex as soon as practicable.

Article 29
Status of annexes

1. Annexes form an integral part of the Convention and, unless expressly
provided otherwise, a reference to the Convention also constitutes a reference
to its annexes.

2. The Parties shall interpret the provisions of the annexes in a manner
that is in conformity with their rights and obligations under the articles of
this Convention.
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Article 30
Amendments to the Convention
1. Any Party may propose amendments to the Convention.
2. Amendments to the Convention shall be adopted at an ordinary session

of the Conference of the Parties. The text of any proposed amendment shall be
communicated to the Parties by the Permanent Secretariat at least six months
before the meeting at which it is proposed for adoption. The Permanent
Secretariat shall also communicate proposed amendments to the signatories to the
Convention.

3. The Parties shall make every effort to reach agreement on any proposed
amendment to the Convention by consensus. If all efforts at consensus have been
exhausted and no agreement reached, the amendment shall, as a last resort, be
adopted by a two-thirds majority vote of the Parties present and voting at the
meeting. The adopted amendment shall be communicated by the Permanent
Secretariat to the Depositary, who shall circulate it to all Parties for their
ratification, acceptance, approval or accession.

4. Instruments of ratification, acceptance, approval or accession in
respect of an amendment shall be deposited with the Depositary. An amendment
adopted pursuant to paragraph 3 shall enter into force for those Parties having
accepted it on the ninetieth day after the date of receipt by the Depositary of
an instrument of ratification, acceptance, approval or accession by at least two
thirds of the Parties to the Convention which were Parties at the time of the
adoption of the amendment.

5. The amendment shall enter into force for any other Party on the
ninetieth day after the date on which that Party deposits with the Depositary its
instrument of ratification, acceptance or approval of, or accession to the said
amendment .

6. For the purposes of this article and article 31, "Parties present and
voting" means Parties present and casting an affirmative or negative vote.

Article 31
Adoption and amendment of annexes

1. Any additional annex to the Convention and any amendment to an annex
shall be proposed and adopted in accordance with the procedure for amendment of
the Convention set forth in article 30, provided that, in adopting an additional
regional implementation annex or amendment to any regional implementation annex,
the majority provided for in that article shall include a two-thirds majority
vote of the Parties of the region concerned present and voting. The adoption or
amendment of an annex shall be communicated by the Depositary to all Parties.
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2. An annex, other than an additional regional implementation annex, or
an amendment to an annex, other than an amendment to any regional implementation
annex, that has been adopted in accordance with paragraph 1, shall enter into
force for all Parties to the Convention six months after the date of
communication by the Depositary to such Parties of the adoption of such annex or
amendment, except for those Parties that have notified the Depositary in writing
within that period of their non-acceptance of such annex or amendment. Such
annex or amendment shall enter into force for Parties which withdraw their
notification of non-acceptance on the ninetieth day after the date on which
withdrawal of such notification has been received by the Depositary.

3. An additional regional implementation annex or amendment to any
regional implementation annex that has been adopted in accordance with paragraph
1, shall enter into force for all Parties to the Convention six months after the
date of the communication by the Depositary to such Parties of the adoption of
such annex or amendment, except with respect to:

(a) any Party that has notified the Depositary in writing, within such six
month period, of its non-acceptance of that additional regional
implementation annex or of the amendment to the regional
implementation annex, in which case such annex or amendment shall
enter into force for Parties which withdraw their notification of non-
acceptance on the ninetieth day after the date on which withdrawal of
such notification has been received by the Depositary; and

(b) any Party that has made a declaration with respect to additional
regional implementation  annexes or amendments to regional
implementation annexes in accordance with article 34, paragraph 4, in
which case any such annex or amendment shall enter into force for such
a Party on the ninetieth day after the date of deposit with the
Depositary of its instrument of ratification, acceptance, approval or
accession with respect to such annex or amendment.

4. If the adoption of an annex or an amendment to an annex involves an
amendment to the Convention, that annex or amendment to an annex shall not enter
into force until such time as the amendment to the Convention enters into force.

Article 32
Right to vote

1. Except as provided for in paragraph 2, each Party to the Convention
shall have one vote.

2. Regional economic integration organizations, in matters within their
competence, shall exercise their right to vote with a number of votes equal to
the number of their member States that are Parties to the Convention. Such an
organization shall not exercise its right to vote if any of its member States
exercises its right, and vice versa.
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PART VI
FINAL PROVISIONS
Article 33
Signature

This Convention shall be opened for signature at Paris, on 14-15 October
1994, by States Members of the United Nations or any of its specialized agencies
or that are Parties to the Statute of the International Court of Justice and by
regional economic integration organizations. It shall remain open for signature,
thereafter, at the United Nations Headquarters in New York until 13 October 1995.

Article 34
Ratification, acceptance, approval and accession

1. The Convention shall be subject to ratification, acceptance, approval
or accession by States and by regional economic integration organizations. It
shall be open for accession from the day after the date on which the Convention
is closed for signature. Instruments of ratification, acceptance, approval or
accession shall be deposited with the Depositary.

2. Any regional economic integration organization which becomes a Party
to the Convention without any of its member States being a Party to the
Convention shall be bound by all the obligations under the Convention. Where one
or more member States of such an organization are also Party to the Convention,
the organization and its member States shall decide on their respective
responsibilities for the performance of their obligations under the Convention.
In such cases, the organization and the member States shall not be entitled to
exercise rights under the Convention concurrently.

3. In their instruments of ratification, acceptance, approval or
accession, regional economic integration organizations shall declare the extent
of their competence with respect to the matters governed by the Convention. They
shall also promptly inform the Depositary, who shall in turn inform the Parties,
of any substantial modification in the extent of their competence.

4. In its instrument of ratification, acceptance, approval or accession,
any Party may declare that, with respect to it, any additional regional
implementation annex or any amendment to any regional implementation annex shall
enter into force only upon the deposit of its instrument of ratification,
acceptance, approval or accession with respect thereto.
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Article 35
Interim arrangements

The secretariat functions referred to in article 23 will be carried out on
an interim basis by the secretariat established by the General Assembly of the
United Nations in its resolution 47/188 of 22 December 1992, until the completion
of the first session of the Conference of the Parties.

Article 36
Entry into force

1. The Convention shall enter into force on the ninetieth day after the
date of deposit of the fiftieth instrument of ratification, acceptance, approval

or accession.

2. For each State or regional economic integration organization
ratifying, accepting, approving or acceding to the Convention after the deposit
of the fiftieth instrument of ratification, acceptance, approval or accession,
the Convention shall enter into force on the ninetieth day after the date of
deposit by such State or regional economic integration organization of its
instrument of ratification, acceptance, approval or accession.

3. For the purposes of paragraphs 1 and 2, any instrument deposited by
a regional economic integration organization shall not be counted as additional
to those deposited by States members of the organization.
Article 37

Reservations

No reservations may be made to this Convention.

Article 38
withdrawal

1. At any time after three years from the date on which the Convention
has entered into force for a Party, that Party may withdraw from the Convention
by giving written notification to the Depositary.

2. Any such withdrawal shall take effect upon expiry of one year from the
date of receipt by the Depositary of the notification of withdrawal, or on such
later date as may be specified in the notification of withdrawal.
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Article 39
Depositary
The Secretary-General of the United Nations shall be the Depositary of the
Convention.
Article 40
Authentic texts
The original of the present Convention, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic, shall be

deposited with the Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized to that effect,
have signed the present Convention.

DONE AT Paris, this 17th day of June one thousand nine hundred and ninety-
four.
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ANNEX I

REGIONAL IMPLEMENTATION ANNEX FOR AFRICA

Article 1
Scope
This Annex applies to Africa, in relation to each Party and in conformity
with the Convention, in particular its article 7, for the purpose of combating
desertification and/or mitigating the effects of drought in its arid, semi-arid
and dry sub-humid areas.
Article 2

Purpose

The purpose of this Annex, at the national, subregional and regional levels
in Africa and in the light of its particular conditions, is to:

(a) identify measures and arrangements, including the nature and processes
of assistance provided by developed country Parties, in accordance

with the relevant provisions of the Convention;

(b) provide for the efficient and practical implementation of the
Convention to address conditions specific to Africa; and

(c) promote processes and activities relating to combating desertification
and/or mitigating the effects of drought within the arid, semi-arid
and dry sub-humid areas of Africa.

Article 3
Particular conditions of the African region
In carrying out their obligations under the Convention, the Parties shall,
in the implementation of this Annex, adopt a basic approach that takes into
consideration the following particular conditions of Africa:

(a) the high proportion of arid, semi-arid and dry sub-humid areas;

(b) the substantial number of countries and populations adversely affected
by desertification and by the frequent recurrence of severe drought;

(c) the large number of affected countries that are landlocked;
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(d)

(e)

(g)

1.

the widespread poverty prevalent in most affected countries, the large
number of least developed countries among them, and their need for
significant amounts of external assistance, in the form of grants and
loans on concessional terms, to pursue their development objectives;

the difficult socio-economic conditions, exacerbated by deteriorating
and fluctuating terms of trade, external indebtedness and political
instability, which induce internal, regional and international

migrations;

the heavy reliance of populations on natural resources for subsistence
which, compounded by the effects of demographic trends and factors,
a weak technological base and unsustainable production practices,
contributes to serious resource degradation;

the insufficient institutional and 1legal frameworks, the weak
infrastructural base and the insufficient scientific, technical and
educational capacity, 1leading to substantial capacity building
requirements; and

the central role of actions to combat desertification and/or mitigate
the effects of drought in the national development priorities of
affected African countries.

Article 4

Commitments and obligations of African country Parties

In accordance with their respective capabilities, African country

Parties undertake to:

(a)

(b}

(c)

{(d)

adopt the combating of desertification and/or the mitigation of the
effects of drought as a central strategy in their efforts to eradicate

poverty;

promote regional cooperation and integration, in a spirit of
solidarity and partnership based on mutual interest, in programmes and
activities to combat desertification and/or mitigate the effects of
drought;

rationalize and strengthen existing institutions concerned with
desertification and drought and involve other existing institutions,
as appropriate, in order to make them more effective and to ensure
more efficient use of resources;

promote the exchange of information on appropriate technology,
knowledge, know-how and practices between and among them; and

develop contingency plans for mitigating the effects of drought in
areas degraded by desertification and/or drought.
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2. Pursuant to the general and specific obligations set out in articles
4 and 5 of the Convention, affected African country Parties shall aim to:

(a) make appropriate financial allocations from their national budgets
consistent with national conditions and capabilities and reflecting
the new priority Africa has accorded to the phenomenon of
desertification and/or drought;

(b) sustain and strengthen reforms currently in progress toward greater
decentralization and resource tenure as well as reinforce
participation of local populations and communities; and

(c) identify and mobilize new and additional national financial resources,
and expand, as a matter of priority, existing national capabilities
and facilities to mobilize domestic financial resources.

Article 5

Commitments and obligations of developed
country Parties

1. In fulfilling their obligations pursuant to articles 4, 6 and 7 of the
Convention, developed country Parties shall give priority to affected African
country Parties and, in this context, shall:

(a) assist them to combat desertification and/or mitigate the effects of
drought by, inter alia, providing and/or facilitating access to
financial and/or other resources, and promoting, financing and/or
facilitating the financing of the transfer, adaptation and access to
appropriate environmental technologies and know-how, as mutually
agreed and in accordance with national policies, taking into account
their adoption of poverty eradication as a central strategy;

(b) continue to allocate significant resources and/or increase resources
to combat desertification and/or mitigate the effects of drought; and

(c) assist them in strengthening capacities to enable them to improve
their institutional frameworks, as well as their scientific and
technical capabilities, information collection and analysis, and
research and development for the purpose of combating desertification
and/or mitigating the effects of drought.

2. Other country Parties may provide, on a voluntary basis, technology,
knowledge and know-how relating to desertification and/or financial resources,
to affected African country Parties. The transfer of such knowledge, know-how
and techniques is facilitated by international cooperation.
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Article 6
Strategic planning framework for sustainable development
1. National action programmes shall be a central and integral part of a

broader process of formulating national policies for the sustainable development
of affected African country Parties.

2. A consultative and participatory process involving appropriate levels
of government, local populations, communities and non-governmental organizations
shall be undertaken to provide guidance on a strategy with flexible planning to
allow maximum participation from local populations and communities. As
appropriate, bilateral and multilateral assistance agencies may be involved in
this process at the request of an affected African country Party.

Article 7
Timetable for preparation of action programmes

Pending entry into force of this Convention, the African country Parties,
in cooperation with other members of the international community, as appropriate,
shall, to the extent possible, provisionally apply those provisions of the
Convention relating to the preparation of national, subregional and regional
action programmes.

Article 8
Content of national action programmes

1. Consistent with article 10 of the Convention, the overall strategy of
national action programmes shall emphasize integrated local development
programmes for affected areas, based on participatory mechanisms and on
integration of strategies for poverty eradication into efforts to combat
desertification and mitigate the effects of drought. The programmes shall aim
at strengthening the capacity of local authorities and ensuring the active
involvement of local populations, communities and groups, with emphasis on
education and training, mobilization of non-governmental organizations with
proven expertise and strengthening of decentralized governmental structures.

2. National action programmes shall, as appropriate, include the
following general features:

(a) the use, in developing and implementing national action programmes,
of past experiences in combating desertification and/or mitigating the
effects of drought, taking into account social, economic and
ecological conditions;



(b)

{c)
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(b)
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the identification of factors contributing to desertification and/or
drought and the resources and capacities available and required, and
the setting up of appropriate policies and institutional and other
responses and measures riecessary to combat those phenomena and/or
mitigate their effects; and

the increase in participation of local populations and communities,
including women, farmers and pastoralists, and delegation to them of
more responsibility for management.

National action programmes shall also, as appropriate, include the

measures to improve the economic environment with a view to
eradicating poverty:

(i) increasing incomes and employment opportunities,
especially for the poorest members of the community, by:

- developing markets for farm and livestock products;
- creating financial instruments suited to local

needs;

- encouraging diversification in agriculture and the
setting-up of agricultural enterprises; and

- developing economic activities of a para-
agricultural or non-agricultural type;

(ii) improving the long-term prospects of rural economies by
the creation of:

- incentives for productive investment and access to

the means of production; and
- price and tax policies and commercial practices that

promote growth;

(iii) defining and applying population and migration policies to
reduce population pressure on land; and

(iv) promoting the use of drought resistant crops and the
application of integrated dry-land farming systems for
food security purposes;

measures to conserve natural resources:

(1) ensuring integrated and sustainable management of natural
resources, including:

- agricultural land and pastoral land;
- vegetation cover and wildlife;

~ forests;

- water resources; and

- biological diversity;
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(ii)

(iii)

training with regard to, and strengthening, public
awareness and environmental education campaigns and
disseminating knowledge of techniques relating to the
sustainable management of natural resources; and

ensuring the development and efficient use of diverse
energy sources, the promotion of alternative sources of
energy, particularly solar energy, wind energy and bio-
gas, and specific arrangements for the transfer,
acquisition and adaptation of relevant technology to
alleviate the pressure on fragile natural resources;

(c) measures to improve institutional organization:

(i)

(ii)

(1i31)

defining the roles and responsibilities of central
government and local authorities within the framework of
a land use planning policy;

encouraging a policy of active decentralization, devolving
responsibility for management and decision-making to local
authorities, and encouraging initiatives and the
assumption of responsibility by local communities and the
establishment of local structures; and

adjusting, as appropriate, the institutional and
regulatory framework of natural resource management to
provide security of land tenure for local populations;

(d) measures to improve knowledge of desertification:

(i)

(i1)

(iid)

promoting research and the collection, processing and
exchange of information on the scientific, technical and
socio-economic aspects of desertification;

improving national capabilities in research and in the
collection, processing, exchange and analysis of
information so as to increase understanding and to
translate the results of the analysis into operational
terms; and

encouraging the medium and long term study of:

- socio-economic and cultural trends in affected

areas;
- qualitative and quantitative trends in natural

resources; and
- the interaction between climate and desertification;

and

(e) measures to monitor and assess the effects of drought:

(1)

developing strategies to evaluate the impacts of natural
climate variability on regional drought and
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desertification and/or to utilize predictions of climate
variability on seasonal to interannual time scales in
efforts to mitigate the effects of drought;

(ii) improving early warning and response capacity, efficiently
managing emergency relief and food aid, and improving food
stocking and distribution systems, cattle protection
schemes and public works and alternative livelihoods for
drought prone areas; and

(iii) monitoring and assessing ecological degradation to provide
reliable and timely information on the process and
dynamics of resource degradation in order to facilitate
better policy formulations and responses.

Article 9

Preparation of national action programmes and
implementation and evaluation indicators

Each affected African country Party shall designate an appropriate national
coordinating body to function as a catalyst in the preparation, implementation
and evaluation of its national action programme. This coordinating body shall,

in the light of article 3 and as appropriate:

(a)

(c)

(e}

undertake an identification and review of actions, beginning with a
locally driven consultation process, involving local populations and
communities and with the cooperation of local administrative
authorities, developed country Parties and intergovernmental and non-
governmental organizations, on the basis of initial consultations of
those concerned at the national level;

identify and analyze the constraints, needs and gaps affecting
development and sustainable land use and recommend practical measures
to avoid duplication by making full use of relevant ongoing efforts
and promote implementation of results;

facilitate, design and formulate project activities based on
interactive, flexible approaches in order to ensure active
participation of the population in affected areas, to minimize the
negative impact of such activities, and to identify and prioritize
requirements for financial assistance and technical cooperation;

establish pertinent, quantifiable and readily verifiable indicators
to ensure the assessment and evaluation of national action programmes,
which encompass actions in the short, medium and long terms, and of
the implementation of such programmes; and

prepare progress reports on the implementation of the national action
programmes .
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Article 10
Organizational framework of subregional action programmes
1. Pursuant to article 4 of the Convention, African country Parties shall

cooperate in the preparation and implementation of subregional action programmes
for central, eastern, northern, southern and western Africa and, in that regard,
may delegate the following responsibilities to relevant subregional

intergovernmental organizations:

(a) acting as focal pointsg for preparatory activities and coordinating the
implementation of the subregional action programmes;

(b) assisting in the preparation and implementation of national action
programmes;

(c) facilitating the exchange of information, experience and know-how as
well as providing advice on the review of national legislation; and

(d) any other responsibilities relating to the implementation of
subregional action programmes.

2. Specialized subregional institutions may provide support, upon
request, and/or be entrusted with the responsibility to coordinate activities in
their respective fields of competence.

Article 11
Content and preparation of subregional action programmes

Subregional action programmes shall focus on issues that are better
addressed at the subregional 1level. They shall establish, where necessary,
mechanisms for the management of shared natural resources. Such mechanisms shall
effectively handle transboundary problems associated with desertification and/or
drought and shall provide support for the harmonious implementation of national
action programmes. Priority areas for subregional action programmes shall, as
appropriate, focus on:

(a) joint programmes for the sustainable management of transboundary
natural resources through bilateral and multilateral mechanisms, as
appropriate;

(b) coordination of programmes to develop alternative energy sources;

(c) cooperation in the management and control of pests as well as of plant

and animal diseases;

(d) capacity building, education and public awareness activities that are
better carried out or supported at the subregional level;



(g)

(1)

1.
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scientific and technical cooperation, particularly in the
climatological, meteorological and hydrological fields, including
networking for data collection and assessment, information sharing and
project monitoring, and coordination and prioritization of research
and development activities;

early warning systems and joint planning for mitigating the effects
of drought, including measures to address the problems resulting from
environmentally induced migrations;

exploration of ways of sharing experiences, particularly regarding
participation of local populations and communities, and creation of
an enabling environment for improved land use management and for use
of appropriate technologies;

strengthening of the capacity of subregional organizations to
coordinate and provide technical services, as well as establishment,
reorientation and strengthening of subregional <centres and
institutions; and

development of policies in fields, such as trade, which have impact
upon affected areas and populations, including policies for the

coordination of regional marketing regimes and for cowmmon
infrastructure.

Article 12
Organizational framework of the regional action programme

Pursuant to article 11 of the Convention, African country Parties

shall jointly determine the procedures for preparing and implementing the
regional action programme.

2.

The Parties may provide appropriate support to relevant African

regional institutions and organizations to enable them to assist African country
Parties to fulfil their responsibilities under the Convention.

Article 13

Content of the regional action programme

The regional action programme includes measures relating to combating
desertification and/or mitigating the effects of drought in the following
priority areas, as appropriate:

(a)

(b)

development of regional cooperation and coordination of sub-regional
action programmes for building regional consensus on key policy areas,
including through regular consultations of sub-regional organizations;

promotion of capacity building in activities which are better
implemented at the regional level;
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(c) the seeking of solutions with the international community to global
economic and social issues that have an impact on affected areas
taking into account article 4, paragraph 2 (b) of the Convention;

(d) promotion among the affected country Parties of Africa and its
subregions, as well as with other affected regions, of exchange of
information and appropriate techniques, technical know-how and
relevant experience; promotion of scientific and technological
cooperation particularly in the fields of climatology, meteorology,
hydrology, water resource development and alternative energy sources;
coordination of sub-regional and regional research activities; and
identification of regional priorities for research and development;

(e) coordination of networks for systematic observation and assessment and
information exchange, as well as their integration into world wide

networks; and

(£} coordination of and reinforcement of sub-regional and regional early
warning systems and drought contingency plans.

Article 14
Financial resources

1. Pursuant to article 20 of the Convention and article 4, paragraph 2,
affected African country Parties shall endeavour to provide a macroeconomic
framework conducive to the mobilization of financial resources and shall develop
policies and establish procedures to channel resources more effectively to local
development programmes, including through non-governmental organizations, as

appropriate.

2. Pursuant to article 21, paragraphs 4 and 5 of the Convention, the
Parties agree to establish an inventory of sources of funding at the national,
subregional, regional and international levels to ensure the rational use of
existing resources and to identify gaps in resource allocation, to facilitate
implementation of the action programmes. The inventory shall be regularly

reviewed and updated.

3. Consistent with article 7 of the Convention, the developed country
Parties shall continue to allocate significant resources and/or increased
resources as well as other forms of assistance to affected African country
Parties on the basis of partnership agreements and arrangements referred to in
article 18, giving, inter alia, due attention to matters related to debt,
international trade and marketing arrangements in accordance with article 4,
paragraph 2 (b) of the Convention.
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Article 15
Financial Mechanisms
1. Consistent with article 7 of the Convention underscoring the priority

to affected African country Parties and considering the particular situation
prevailing in this region, the Parties shall pay special attention to the
implementation in Africa of the provisions of article 21, paragraph 1 (d} and (e)

of the Convention, notably by:

(a) facilitating the establishment of mechanisms, such as national
desertification funds, to channel financial resources to the local

level; and

(b} strengthening existing funds and financial mechanisms at the
subregional and regional levels.

2. Consistent with articles 20 and 21 of the Convention, the Parties
which are also members of the governing bodies of relevant regional and
subregional financial institutions, including the African Development Bank and
the African Development Fund, shall promote efforts to give due priority and
attention to the activities of those institutions that advance the implementation

of this Annex.

3. The Parties shall streamline, to the extent possible, procedures for
channelling funds to affected African country Parties.

Article 16
Technical assistance and cooperation

The Parties undertake, in accordance with their respective capabilities, to
rationalize technical assistance to, and cooperation with, African country
Parties with a view to increasing project and programme effectiveness by,

inter alia:

(a) limiting the costs of support measures and backstopping, especially
overhead costs; in any case, such costs shall only represent an
appropriately low percentage of the total cost of the project so as

to maximize project efficiency;

(b) giving preference to the utilization of competent national experts or,
where necessary, competent experts from within the subregion and/or
region, in project design, preparation and implementation, and to the
building of local expertise where it does not exist; and

{c) effectively managing and coordinating, as well as efficiently
utilizing, technical assistance to be provided.
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Article 17

Transfer, acquisition, adaptation and access to
environmentally sound technology

In implementing article 18 of the Convention relating to transfer,
acquisition, adaptation and development of technology, the Parties undertake to
give priority to African country Parties and, as necessary, to develop with them
new models of partnership and cooperation with a view to strengthening capacity
building in the fields of scientific research and development and information
collection and dissemination to enable them to implement their strategies to
combat desertification and mitigate the effects of drought.

Article 18
Coordination and partnership agreements

1. African country Parties shall coordinate the preparation, negotiation
and implementation of national, subregicnal and regional action programmes. They
may involve, as appropriate, other Parties and relevant intergovernmental and
non-governmental organizations in this process.

2. The objectives of such coordination shall be to ensure that financial
and technical cooperation is consistent with the Convention and to provide the
necessary continuity in the use and administration of resources.

3. African country Parties shall organize consultative processes at the
national, subregional and regional levels. These consultative processes may:

(a) serve as a forum to negotiate and conclude partnership agreements
based on national, subregional and regional action programmes; and

(b) specify the contribution of African country Parties and other members
of the consultative groups to the programmes and identify priorities
and agreements on implementation and evaluation indicators, as well
as funding arrangements for implementation.

4. The Permanent Secretariat may, at the request of African country
Parties, pursuant to article 23 of the Convention, facilitate the convocation of

such consultative processes by:

(a) providing advice on the organization of effective consultative
arrangements, drawing on experiences from other such arrangements;

(b) providing information to relevant bilateral and multilateral agencies
concerning consultative meetings or processes, and encouraging their
active involvement; and

(c) providing other information that may be relevant in establishing or
improving consultative arrangements.
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5. The subregional and regional coordinating bodies shall, inter alia:
(a) recommend appropriate adjustments to partnership agreements;

(b) monitor, assess and report on the implementation of the agreed
subregional and regional programmes; and

(c) aim to ensure efficient communication and cooperation among African
country Parties.

6. Participation in the consultative groups shall, as appropriate, be
open to Governments, interested groups and donors, relevant organs, funds and
programmes of the United Nations system, relevant subregional and regional
organizations, and representatives of relevant non-governmental organizations.
Participants of each consultative group shall determine the modalities of its
management and operation.

7. Pursuant to article 14 of the Convention, developed country Parties
are encouraged to develop, on their own initiative, an informal process of
consultation and coordination among themselves, at the national, subregional and
regional levels, and, at the request of an affected African country Party or of
an appropriate subregional or regional organization, to participate in a
national, subregional or regional consultative process that would evaluate and
respond to assistance needs in order to facilitate implementation.

Article 19
Follow-up arrangements

Follow-up of this Annex shall be carried ocut by African country Parties in
accordance with the Convention as follows:

(a) at the national level, by a mechanism the composition of which should
be determined by each affected African country Party and which shall
include representatives of local communities and shall function under
the supervision of the national coordinating body referred to in

article 9;

(b) at the subregional 1level, by a multidisciplinary scientific and
technical consultative committee, the composition and modalities of
operation of which shall be determined by the African country Parties
of the subregion concerned; and

(c) at the regional level, by mechanisms defined in accordance with the
relevant provisions of the Treaty establishing the African Economic
Community, and by an African Scientific and Technical Advisory
Committee.
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ANNEX II

REGIONAL IMPLEMENTATION ANNEX FOR ASIA

Article 1

Purpose

The purpose of this Annex is to provide guidelines and arrangements for the
effective implementation of the Convention in the affected country Parties of the
Asian region in the light of its particular conditions.

Article 2

Particular conditions of the Asian region

In carrying out their obligations under the Convention, the Parties shall,
as appropriate, take into consideration the following particular conditions which
apply in varying degrees to the affected country Parties of the region:

(a)

(b)

(c)

(e)

1.

the high proportion of areas in their territories affected by, or
vulnerable to, desertification and drought and the broad diversity of
these areas with regard to climate, topography, land use and socio-
economic systems;

the heavy pressure on natural resources for livelihoods;

the existence of production systems, directly related to widespread
poverty, leading to land degradation and to pressure on scarce water

resources;

the significant impact of conditions in the world economy and social
problems such as poverty, poor health and nutrition, lack of food
security, migration, displaced persons and demographic dynamics;

their expanding, but still insufficient, capacity and institutional
frameworks to deal with national desertification and drought problems;

and

their need for international cooperation to pursue sustainable
development objectives relating to combating desertification and
mitigating the effects of drought.

Article 3

Framework for national action programmes

National action programmes shall be an integral part of broader

national policies for sustainable development of the affected country Parties of

the region.
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The affected country Parties shall, as appropriate, develop national

action programmes pursuant to articles 9 to 11 of the Convention, paying special
attention to article 10, paragraph 2 (f). As appropriate, bilateral and
multilateral cooperation agencies may be involved in this process at the request
of the affected country Party concerned.

1.

Article 4
National action programmes

In preparing and implementing national action programmes, the affected

country Parties of the region, consistent with their respective circumstances and
policies, may, inter alia, as appropriate:

(a)

(h)

(1)

designate appropriate bodies responsible for the preparation,
coordination and implementation of their action programmes;

involve affected populations, including local communities, in the
elaboration, coordination and implementation of their action
programmes through a locally driven consultative process, with the
cooperation of 1local authorities and relevant national and non-

governmental organizations;

survey the state of the environment in affected areas to assess the
causes and consequences of desertification and to determine priority

areas for action;

evaluate, with the participation of affected populations, past and
current programmes for combating desertification and mitigating the
effects of drought, in order to design a strategy and elaborate
activities in their action programmes;

prepare technical and financial programmes based on the information
derived from the activities in subparagraphs (a) to (d);

develop and utilize procedures and benchmarks for evaluating
implementation of their action programmes;

promote the integrated management of drainage basins, the conservation
of soil resources, and the enhancement and efficient use of water

resources;

strengthen and/or establish information, evaluation and follow up and
early warning systems in regions prone to desertification and drought,
taking account of climatological, meteorological, hydrological,
biological and other relevant factors; and

formulate in a spirit of partnership, where international cooperation,
including financial and technical resources, is involved, appropriate
arrangements supporting their action programmes.
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2. Consistent with article 10 of the Convention, the overall strategy of
national action programmes shall emphasize integrated 1local development
programmes for affected areas, based on participatory mechanisms and on the
integration of strategies for poverty eradication into efforts to combat
desertification and mitigate the effects of drought. Sectoral measures in the
action programmes shall be grouped in priority fields which take account of the
broad diversity of affected areas in the region referred to in article 2 (a).

Article 5
Subregional and joint action programmes

1. Pursuant to article 11 of the Convention, affected country Parties in
Asia may mutually agree to consult and cooperate with other Parties, as
appropriate, to prepare and implement subregional or joint action programmes, as
appropriate, in order to complement, and increase effectiveness in the
implementation of, national action programmes. In either case, the relevant
Parties may jointly agree to entrust subregional, including bilateral or national
organizations, or specialized institutions, with responsibilities relating to the
preparation, coordination and implementation of programmes. Such organizations
or institutions may also act as focal points for the promotion and coordination
of actions pursuant to articles 16 to 18 of the Convention.

2. In preparing and implementing subregional or joint action programmes,
the affected country Parties of the region shall, inter alia, as appropriate:

(a) identify, in cooperation with national institutions, priorities
relating to combating desertification and mitigating the effects of
drought which can better be met by such programmes, as well as
relevant activities which could be effectively carried out through
them;

(b) evaluate the operational capacities and activities of relevant
regional, subregional and national institutions;

{c) assess existing programmes relating to desertification and drought
among all or some parties of the region or subregion and their
relationship with national action programmes; and

(d) formulate in a spirit of partnership, where international cooperation,
including financial and technical resources, is involved, appropriate
bilateral and/or multilateral arrangements supporting the programmes.

3. Subregional or joint action programmes may include agreed joint
programmes for the sustainable management of transboundary natural resources
relating to desertification, priorities for coordination and other activities in
the fields of capacity building, scientific and technical cooperation,
particularly drought early warning systems and information sharing, and wmeans of
strengthening the relevant subregional and other organizations or institutions.
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Article 6
Regional activities

Regional activities for the enhancement of subregional or joint action
programmes may include, inter alia, measures to strengthen institutions and
mechanisms for coordination and cooperation at the national, subregional and
regional levels, and to promote the implementation of articles 16 to 19 of the
Convention. These activities may also include:

(a) promoting and strengthening technical cooperation networks;

(b) preparing inventories of technologies, knowledge, know-how and
practices, as well as traditional and local technologies and know-how,
and promoting their dissemination and use;

{c) evaluating the requirements for technology transfer and promoting the
adaptation and use of such technologies; and

(d) encouraging public awareness programmes and promoting capacity
building at all 1levels, strengthening training, research and
development and building systems for human resource development.

Article 7
Financial resources and mechanisms

1. The Parties shall, in wview of the importance of combating
desertification and mitigating the effects of drought in the Asian region,
promote the mobilization of substantial financial resources and the availability
of financial mechanisms, pursuant to articles 20 and 21 of the Convention.

2. In conformity with the Convention and on the basis of the coordinating
mechanism provided for in article 8 and in accordance with their national
development policies, affected country Parties of the region shall, individually

or jointly:

(a) adopt measures to rationalize and strengthen mechanisms to supply
funds through public and private investment with a view to achieving
specific results in action to combat desertification and mitigate the

effects of drought;

(b) identify international cooperation requirements in support of national
efforts, particularly financial, technical and technological; and

(c) promote the participation of bilateral and/or multilateral financial
cooperation institutions with a view to ensuring implementation of the

Convention.

3. The Parties shall streamline, to the extent possible, procedures for
channelling funds to affected country Parties in the region.
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Article 8
Cooperation and coordination mechanisms
1. Affected country Parties, through the appropriate bodies designated

pursuant to article 4, paragraph 1 (a), and other Parties in the region, may, as
appropriate, set up a mechanism for, inter alia, the following purposes:

(a) exchange of information, experience, knowledge and know-how;

(b) cooperation and coordination of actions, including bilateral and
multilateral arrangements, at the subregional and regional levels;

(c) promotion of scientific, technical, technological and financial
cooperation pursuant to articles 5 to 7;

(d) identification of external cooperation requirements; and
(e) follow-up and evaluation of the implementation of action programmes.
2. Affected country Parties, through the appropriate bodies designated

pursuant to article 4, paragraph 1 (a), and other Parties in the region, may
also, as appropriate, consult and coordinate as regards the national, subregional
and joint action programmes. They may involve, as appropriate, other Parties and
relevant intergovernmental and non-governmental organizations in this process.
Such coordination shall, inter alia, seek to secure agreement on opportunities
for international cooperation in accordance with articles 20 and 21 of the
Convention, enhance technical cooperation and channel resources so that they are
used effectively.

3. Affected country Parties of the region shall hold periodic
coordination meetings, and the Permanent Secretariat may, at their request,
pursuant to article 23 of the Convention, facilitate the convocation of such

coordination meetings by:

(a) providing advice on the organization of effective coordination
arrangements, drawing on experience from other such arrangements;

(b) providing information to relevant bilateral and multilateral agencies
concerning coordination meetings, and encouraging their active
involvement; and

(c) providing other information that may be relevant in establishing or
improving coordination processes.
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ANNEX III

REGIONAL IMPLEMENTATION ANNEX
FOR LATIN AMERICA AND THE CARIBBEAN

Article 1

Purpose

The purpose of this Annex is to provide general guidelines for the
implementation of the Convention in the Latin American and Caribbean region, in
light of its particular conditions.

Article 2

Particular conditions of the Latin American and Caribbean region

The Parties shall, in accordance with the provisions of the Convention, take
into consideration the following particular conditions of the region:

(a)

(b)

(c)

the existence of broad expanses which are vulnerable and have been
severely affected by desertification and/or drought and in which
diverse characteristics may be observed, depending on the area in
which they occur; this cumulative and intensifying process has
negative social, cultural, economic and environmental effects which
are all the more serious in that the region contains one of the
largest resources of biological diversity in the world;

the frequent use of unsustainable development practices in affected
areas as a result of complex interactions among physical, biological,
political, social, cultural and economic factors, including
international economic factors such as external indebtedness,
deteriorating terms of trade and trade practices which affect markets
for agricultural, fishery and forestry products; and

a sharp drop in the productivity of ecosystems being the main
consequence of desertification and drought, taking the form of a
decline in agricultural, livestock and forestry yields and a loss of
biological diversity; from the social point of view, the results are
impoverishment, migration, internal population movements, and the
deterioration of the quality of life; the region will therefore have
to adopt an integrated approach to problems of desertification and
drought by promoting sustainable development models that are in
keeping with the environmental, economic and social situation in each

country.
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Article 3
Action programmes
1. In conformity with the Convention, in particular its articles 9 to 11,

and in accordance with their national development policies, affected country
Parties of the region shall, as appropriate, prepare and implement national
action programmes to combat desertification and mitigate the effects of drought
as an integral part of their national policies for sustainable development.
Subregional and regional programmes may be prepared and implemented in accordance
with the requirements of the region.

2. In the preparation of their national action programmes, affected
country Parties of the region shall pay particular attention to article 10,
paragraph 2 (f) of the Convention.

Article 4
Content of national action programmes
In the light of their respective situations, the affected country Parties
of the region may take account, inter alia, of the following thematic issues in
developing their national strategies for action to combat desertification and/or

mitigate the effects of drought, pursuant to article 5 of the Convention:

(a) increasing capacities, education and public awareness, technical,
scientific and technological cooperation and financial resources and

mechanisms;
(b) eradicating poverty and improving the quality of human life;
(c) achieving food security and sustainable development and management of

agricultural, livestock-rearing, forestry and multipurpose activities;

(d) sustainable management of natural resources, especially the rational
management of drainage basins;

(e) sustainable management of natural resources in high-altitude areas;

(£f) rational wmanagement and conservation of soil <resources and
exploitation and efficient use of water resources;

(g) formulation and application of emergency plans to mitigate the effects
of drought;
(h) strengthening and/or establishing information, evaluation and

follow-up and early warning systems in areas prone to desertification
and drought, taking account of climatological, meteorological,
hydrological, biological, soil, economic and social factors;

(i) developing, managing and efficiently using diverse sources of energy,
including the promotion of alternative sources;
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(3) conservation and sustainable use of biodiversity in accordance with
the provisions of the Convention on Biological Diversity;

(k) consideration of demographic aspects related to desertification and
drought; and

(1) establishing or strengthening institutional and legal frameworks
permitting application of the Convention and aimed, inter alia, at
decentralizing administrative structures and functions relating to
desertification and drought, with the participation of affected
communities and society in general.

Article 5
Technical, scientific and technological cooperation
In conformity with the Convention, in particular its articles 16 to 18, and

on the basis of the coordinating mechanism provided for in article 7, affected
country Parties of the region shall, individually or jointly:

(a) promote the strengthening of technical cooperation networks and
national, subregional and regional information systems, as well as
their integration, as appropriate, in worldwide sources of
information;

(b) prepare an inventory of available technologies and know-how and

promote their dissemination and use;

(¢) promote the use of traditional technology, knowledge, know-how and
practices pursuant to article 18, paragraph 2 (b), of the Convention;

(d) identify transfer of technology requirements; and

{e) promote the development, adaptation, adoption and transfer of relevant
existing and new environmentally sound technologies.

Article 6
Financial resources and mechanisms

In conformity with the Convention, in particular its articles 20 and 21, on
the basis of the coordinating mechanism provided for in article 7 and in
accordance with their national development policies, affected country Parties of
the region shall, individually or jointly:

(a) adopt measures to rationalize and strengthen mechanisms to supply
funds through public and private investment with a view to achieving
specific results in action to combat desertification and mitigate the
effects of drought;
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(b) identify international cooperation requirements in support of national
efforts; and

(c) promote the participation of bilateral and/or multilateral financial
cooperation institutions with a view to ensuring implementation of the
Convention.

Article 7

Institutional framework

1. In order to give effect to this Annex, affected country Parties of the
region shall:

(a) establish and/or strengthen national focal points to coordinate action
to combat desertification and/or mitigate the effects of drought; and

(b) set up a mechanism to coordinate the national focal points for the
following purposes:

(1) exchanges of information and experience;

(ii) coordination of activities at the subregional and regional
levels;

(iii) promotion of technical, scientific, technological and

financial cooperation;

(iv) identification of external cooperation requirements; and

(v) follow-up and evaluation of the implementation of action
programmes.

2. Affected country Parties of the region shall hold periodic

coordination meetings and the Permanent Secretariat wmay, at their request,
pursuant to article 23 of the Convention, facilitate the convocation of such

coordination meetings, by:

(a) providing advice on the organization of effective coordination
arrangements, drawing on experience from other such arrangements;

(b) providing information to relevant bilateral and multilateral agencies
concerning coordination meetings, and encouraging their active
involvement; and

{c) providing other information that wmay be relevant in establishing or
improving coordination processes.
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ANNEX IV
REGIONAL IMPLEMENTATION ANNEX
FOR THE NORTHERN MEDITERRANEAN
Article 1
Purpose
The purpose of this Annex is to provide guidelines and arrangements

necessary for the effective implementation of the Convention in affected country
Parties of the northern Mediterranean region in the light of its particular

conditions.
Article 2
Particular conditions of the northern Mediterranean region

The particular conditions of the northern Mediterranean region referred to
in article 1 include:

(a) semi-arid climatic conditions affecting large areas, seasonal
droughts, very high rainfall variability and sudden and high-intensity
rainfall;

(b) poor and highly erodible soils, prone to develop surface crusts;

(c) uneven relief with steep slopes and very diversified landscapes;

(d) extensive forest coverage losses due to frequent wildfires;

(e) crisis conditions in traditional agriculture with associated land
abandonment and deterioration of soil and water conservation
structures;

(£) unsustainable exploitation of water resources leading to serious

environmental damage, including chemical pollution, salinization and
exhaustion of aquifers; and

(g) concentration of economic activity in coastal areas as a result of
urban growth, industrial activities, tourism and irrigated
agriculture.

Article 3

Strategic planning framework for sustainable development

1. National action programmes shall be a central and integral part of the
strategic planning framework for sustainable development of the affected country
Parties of the northern Mediterranean.
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2. A consultative and participatory process, involving appropriate levels
of government, local communities and non-governmental organizations, shall be
undertaken to provide guidance on a strategy with £flexible planning to allow
maximum local participation, pursuant to article 10, paragraph 2 (f) of the

Convention.

Article 4
Obligation to prepare national action programmes and timetable

Affected country Parties of the northern Mediterranean region shall prepare
national action programmes and, as appropriate, subregional, regional or joint
action programmes. The preparation of such programmes shall be finalized as soon

as practicable.

Article 5
Preparation and implementation of national action programmes

In preparing and implementing national action programmes pursuant to
articles 9 and 10 of the Convention, each affected country Party of the region

shall, as appropriate:

(a) designate appropriate bodies responsible for the preparation,
coordination and implementation of its programme;

(b) involve affected populations, including local communities, in the
elaboration, coordination and implementation of the programme through
a locally driven consultative process, with the cooperation of local
authorities and relevant non-governmental organizations;

(c) survey the state of the environment in affected areas to assess the
causes and consequences of desertification and to determine priority
areas for action;

(d) evaluate, with the participation of affected populations, past and
current programmes in order to design a strategy and elaborate
activities in the action programme;

(e) prepare technical and financial programmes based on the information
gained through the activities in subparagraphs (a) to (d); and

(£) develop and utilize procedures and benchmarks for monitoring and
evaluating the implementation of the programme.
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Article 6
Content of national action programmes

Affected country Parties of the region may include, in their national action
programmes, measures relating to:

(a) legislative, institutional and administrative areas;

(b) land use patterns, management of water resources, soil conservation,
forestry, agricultural activities and pasture and range management;

(c) management and conservation of wildlife and other forms of biological
diversity;
(d) protection against forest fires;
(e) promotion of alternative livelihoods; and
(£) research, training and public awareness.
Article 7

Subregional, regional and joint action programmes

1. Affected country Parties of the region may, in accordance with article
11 of the Convention, prepare and implement subregional and/or regional action
programmes in order to complement and increase the efficiency of national action
programmes. Two or more affected country Parties of the region, may similarly
agree to prepare a joint action programme between or among them.

2. The provisions of articles 5 and 6 shall apply mutatis mutandis to the
preparation and implementation of subregional, regional and joint action
programmes. In addition, such programmes may include the conduct of research and
development activities concerning selected ecosystems in affected areas.

3. In preparing and implementing subregional, regional or joint action
programmes, affected country Parties of the region shall, as appropriate:

(a) identify, in cooperation with national institutions, national
objectives relating to desertification which can better be met by such
programmes and relevant activities which could be effectively carried

out through them;

(b) evaluate the operational capacities and activities of relevant
regional, subregional and national institutions; and

(c) assess existing programmes relating to desertification among Parties
of the region and their relationship with national action programmes.
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Article 8

Coordination of subregional, regional
and joint action programmes

Affected country Parties preparing a subregional, regional or joint action
programme may establish a coordination committee composed of representatives of
each affected country Party concerned to review progress in combating
desertification, harmonize national action programmes, make recommendations at
the various stages of preparation and implementation of the subregional, regional
or joint action programme, and act as a focal point for the promotion and
coordination of technical cooperation pursuant to articles 16 to 19 of the
Convention.

Article 9
Non-eligibility for financial assistance
In implementing national, subregional, regional and joint action programmes,
affected developed country Parties of the region are not eligible to receive
financial assistance under this Convention.
Article 10
Coordination with other subregions and regions
Subregional, regional and joint action programmes in the northern
Mediterranean region may be prepared and implemented in collaboration with those

of other subregions or regions, particularly with those of the subregion of
northern Africa.
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Decision 24/COP.1

Organization to house the Global Mechanism

and agreement on its modalities

The Conference of the Parties,

Recalling that the Conference of the Parties (COP), in accordance with article 21,
paragraphs 5 and 6, of the Convention to Combat Desertification in Those Countries Experiencing
Serious Drought and/or Desertification, particularly in Africa, shall:

(a) identify, at its first ordinary session an organization to house the Global Mechanism
established under article 21, paragraph 4, of the Convention;

(b) agree with the organization it has identified upon the modalities for the Global
Mechanism; and

(c) make, at its first session, appropriate arrangements with the organization it has
identified to house the Global Mechanism for the administrative operations of such Mechanism,
drawing to the extent possible on existing budgetary and human resources,

Having examined the recommendations of the Intergovernmental Negotiating Committee
for the Elaboration of an International Convention to Combat Desertification in Those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa (INCD) regarding the
functions of the Global Mechanism, and the criteria for selecting an institution to house it, as
reflected in Appendix | of document ICCD/COP(1)/5 and in paragraphs | and 2 of the Committee's
decision 10/3, taken at the first part of its tenth session, with the amendment contained in document
ICCD/COP(1)/5/Add.1,

Recalling decision 10/18 of the INCD, taken at its resumed tenth session, which, inter alia:

(a) requests the COP at its first session to consider the offers of the International Fund
for Agricultural Development (IFAD) and the United Nations Development Programme (UNDP),
including any suggestions they deem necessary, and to take appropriate action on the matters
related to the selection of an institution to house the Global Mechanism; and

(b) requests the Permanent Secretariat of the Convention, in consultation with IFAD and
UNDP, to develop proposals on administrative and operational modalities of the Global Mechanism
for consideration and adoption by the COP at its first session,

Noting with appreciation the revised offer of I[FAD to house the Global Mechanism,
contained in Appendix II of document ICCD/COP(1)/S, as supplemented by document
ICCD/COP(1)/CRP.3, prepared in response to operative paragraph | of INCD decision 10/18,

Also noting with appreciation the revised offer of UNDP to house the Global Mechanism,
contained in Appendix Il of document ICCD/COP(1)/5, as supplemented by document
ICCD/COP(I)CRP.2, prepared in response to operative paragraph | of INCD decision 10/18,
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Noting further document ICCD/COP(1)/5/Add.2/Rev.1, which contains proposals developed
by the Permanent Secretariat, in consultation with [FAD and UNDP regarding the administrative

and operational modalities of the Global Mechanism,

1. Decides to select IFAD to house the Global Mechanism on the basis of criteria agreed
on in Section B of the Annex to INCD decision 10/3;

2. Decides also that the Global Mechanism, in carrying out its mandate, under the
authority and guidance of the COP, should perform the functions described in the annex to this

decision;

3.  Requests the Permanent Secretariat, in consultation with the organization to house the
Global Mechanism, as well as the other two collaborating institutions referred to in decision
25/COP.1, to develop a memorandum of understanding between the COP and appropriate body or
organization for consideration and adoption at the second session of the COP;

4.  Requests also the Permanent Secretariat and the organization housing the Global
Mechanism, in consultation with the two other collaborating institutions, in developing the
memorandum of understanding referred to in paragraph 3 above, to take fully into account
document ICCD/COP(1)/5 and other related documents, including document ICCD/COP(I)/CRP 1,

to address, inter alia, the following:
(a) the separate identity of the Global Mechanism within the housing organization;
(b) the measures to be taken to assure full accountability and full reporting to the COP;
(c) the field office support available for Global Mechanism activities;
(d) the administrative infrastructure available to support the Global Mechanism; and

(e) arrangements for the handling of resources made available for Global Mechanism
functioning and activities;

5.  Further requests the organization housing the Global Mechanism and the Permanent
Secretariat to work out appropriate arrangements for liaison and cooperation between the Permanent
Secretariat and the Global Mechanism in order to avoid duplication and to enhance the
effectiveness of Convention implementation in accordance with their respective roles in

implementation;

6. Invites relevant institutions, programmes and bodies of the United Nations system,
including the United Nations Food and Agriculture Organization (FAO), the Global Environment
Facility (GEF), the United Nations Environment Programme (UNEP) and the World Food
Programme (WFP), intergovernmental, regional and subregional organizations and regional
development banks, as well as interested non-governmental organizations (NGOs) and the private
sector, to actively support the activities of the Global Mechanism;
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7. Urges Governments and all interested organizations, including non-governmental
organizations and the private sector, to make promptly the voluntary contributions necessary to
ensure that the Global Mechanism can begin operating on 1 January 1998 on the basis of Section
A of Appendix I of document ICCD/COP(1)/5 and continue etfective operations on the basis of
the memorandum of understanding referred to in paragraph 3 above after its adoption by the second
session of the COP;

8.  Reiterates that, in accordance with article 21, paragraph 7 of the Convention, the COP
shall, at its third ordinary session, review the policies, operational modalities and activities of the
Global Mechanism and, on the basis of this review, shall consider and take appropriate action.
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ANNEX

FUNCTIONS OF THE GLOBAL MECHANISM

In order to increase the effectiveness and efficiency of existing financial mechanisms, a
global mechanism is established to promote actions leading to the mobilization and channelling of
substantial financial resources.

In accordance with the relevant provisions of the Convention, in particular articles 7, 20 and
21, and the financial provisions of relevant regional implementation annexes, the global mechanism
shall function under the authority and guidance of the Conference of the Parties, including on
policies, operational modalities and activities, and be accountable and make regular reports to it,
according to the principles of transparency, neutrality and universality. The global mechanism, in
carrying out its mandate under article 21, paragraph 4, should perform the following functions:

(a)

(b)

(©)

(d)

1. Collecting and disseminating information

Identify potential sources of financing from bilateral donors, the United Nations
system, multilateral financial institutions, regional and subregional financial
mechanisms, and non-governmental organizations, foundations and other private sector
entities, and establish relationships and maintain contacts with them.

Establish and update an inventory of the financial needs of affected developing
country Parties for carrying out action programmes, as well as other relevant activities
related to the implementation of the Convention, on the basis of information provided
under relevant articles of the Convention.

Identify and draw up an inventory of relevant bilateral and multilateral cooperation
programmes and available financial resources in the form of a comprehensive
database, incorporating information both from Parties and from various financial
mechanisms, comprising:

(i) Sources of available financing through bilateral and multilateral agencies,
including their funding patterns and eligibility criteria, using reports to the
Conference of the Parties by Parties and all other available data;

(ii) Sources of financing from non-governmental organizations, foundations,
academic institutions and other private sector entities that might be
encouraged to provide funding, including their funding patterns and
eligibility criteria;

(iii)  National funding in affected country Parties to finance actions designed
to combat desertification and/or mitigate the effects of drought.

Disseminate information collected in accordance with paragraphs (a), (b) and (c)
to Parties on a regular basis and make it available, on request, to interested
intergovernmental and non-governmental organizations.



(a)

(b)

(c)

(d)

(a)

(b)

()

(d)

(e)
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2. Analyzing and advising on request

Promote the matching of available resources to the projects and programmes of
affected developing countries related to combating desertification, including
assisting them to find new and additional resources for the implementation of the
Convention.

Analyze and provide advice on sources of financial assistance and on
mechanisms to channel resources to the local, national and subregional levels,
including through non-governmental organizations and private sector entities.

Provide advice on the establishment, financing and management of national
desertification funds.

Identify, promote and provide advice about innovative methods and incentives
for mobilizing and channelling resources.

3. Promoting actions leading to cooperation and coordination

Disseminate information it collects so as to facilitate the assessment of, and
exchange of information on, the effectiveness of financial assistance, including
its accessibility, predictability, flexibility, quality and local-level orientation.

Provide identified United Nations agencies, funds and programmes, and
multilateral financial institutions, with information and stimulate coordination
among them, including in multiple-source financing.

Encourage, and facilitate coordination through the provision of information and
other measures concerning relevant multiple-source financing approaches,
mechanisms and arrangements, such as co-financing, parallel financing, consortia
and joint programmes.

Increase awareness of the Convention, and promote the participation in its
implementation, of identified foundations, academic institutions,
non-governmental organizations and other private sector entities and facilitate
contacts with them by interested Parties, in order to contribute to the mobilization
and channelling of substantial financial resources.

Provide information, making use of the Conference of the Parties and other
relevant existing forums, that will:

(i) Facilitate discussion of relevant issues in the governing bodies of
multilateral financial institutions;

(ii)  Inform Parties about the eligibility criteria and projects of international
financial instruments and mechanisms, including particularly the Global
Environment Facility (GEF), as they relate to implementation of the
Convention;
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®

(g)

()

(a)

(b)

(c)

(d)

(iii)  Inform affected country Parties about each other's relevant activities;

(iv)  Disseminate methodologies developed by Parties to identify and prioritize
the financial needs of action programmes at all levels;

v) Promote full use and continued improvement of the funding sources to be
utilized for the implementation of the Convention referred to in relevant
articles of the Convention.

Identify and then provide information and advice on financing sources for the
transfer, acquisition, adaptation and development of environmentally sound,
economically viable and socially acceptable technologies relevant to combating
desertification and/or mitigating the effects of drought.

Promote partnership building as it relates to the support of the mobilization of
financial resources for the implementation of the Convention at the local,
national, subregional and regional levels.

Facilitate the financing of information exchange on best practices utilized in
combating desertification and/or mitigating the effects of drought at the local

level in affected developing country Parties.

4. Mobilizing and channelling financial resources

Promote actions leading to the mobilization and channelling of financial
resources to all levels in accordance with the provisions of the Convention.

Undertake actions and/or activities, in partnership particularly with developed
country Parties, and relevant institutions, that shall, consistent with the
Convention, mobilize and maximize for the purpose of the Convention adequate
and substantial financial resources, including, as agreed in the Convention, new
and additional resources, on a grant or, if necessary, concessional basis, to fund
activities under action programmes of affected developing country Parties,
particularly those in Africa, at all levels in conformity with the Convention and
with the particular conditions of the regions of relevant regional implementation
annexes.

Promote the use of existing bilateral and multilateral financial mechanisms and
arrangements that mobilize and channel substantial financial resources to affected
developing country Parties in combating desertification and mitigating the effects
of drought.

Undertake actions and/or activities for the mobilization of adequate, timely and
predictable financial resources, including new and additional funding from the
Global Environment Facility of the agreed incremental costs of those activities
concerning desertification that relate to its four focal areas, in conformity with
the relevant provisions of the instrument establishing the Global Environment
Facility.
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Guide and direct, as requested and as appropriate, the channelling and allocation
of resources mobilized for the purpose of the Convention from bilateral and
multilateral sources through the host, and other organizations in an adequate,
predictable and timely fashion to local, national, subregional and regional levels
for the implementation of action programmes, projects and activities to combat
desertification and/or mitigate the effects of drought in affected developing
country Parties, particularly in Africa.

Use, as requested and appropriate, its own resources made available to it through
trust fund(s) and/or equivalent arrangements established by the host organization
for the Global Mechanism's functioning and activities, as defined in this annex,
from bilateral and multilateral sources through the host organization and from the
budget of the Convention.

Encourage, in conjunction with the Conference of the Parties, the provision,
through various mechanisms within the United Nations system and through
multilateral financial institutions, of support at the national, subregional and
regional levels to activities that enable developing country Parties to meet their
obligations under the Convention.

Increase the efficiency and effectiveness of existing financial mechanisms and
collaborate with them to facilitate and catalyse the mobilization and channelling
by them of adequate and substantial financial resources, including new and
additional resources, for implementation of the Convention.

Play, among other functions, a catalytic role, in ensuring the availability of
resources for project and programme design and implementation from bilateral
and multilateral sources.

Promote and facilitate, through the actions in paragraphs (a) to (i):

(i) The transfer, acquisition, adaptation and development of environmentally
sound, economically viable and socially acceptable technologies,
knowledge, know-how and practices relevant to combating desertification
and/or mitigating the effects of drought in affected developing countries,
in conformity with the Convention.

(ii) The use of indigenous and traditional knowledge and technologies, as
well as local expertise, at all levels in affected developing countries.

5. Reporting to_the Conference of the Parties

Provide reports to the sessions of the Conference of the Parties on its activities,
including in those reports the following:

(1) The operations and activities of the global mechanism, including the
effectiveness of its activities in promoting the mobilization and
channelling of the substantial financial resources referred to in paragraph
4 (a) above to affected developing country Parties;
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(i)  The assessment of future availability of funds for implementation of the
Convention, as well as assessment and proposals for effective ways and
means of providing such funds.
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GLOBAL MECHANISM

CONSIDERATION OF, WITH A VIEW TO ADOPTING, THE REVISED DRAFT
MEMORANDUM OF UNDERSTANDING BETWEEN THE CONFERENCE OF THE PARTIES
AND THE INTERNATIONAL FUND FOR AGRICULTURAL DEVELOPMENT

, ; .

1. By decision 24/COP.1, paragraph 3, the Conference of the Parties (COP}
requested the secretariat, in consultation with the International Fund for
Agricultural Development (IFAD), as well as the United Nations Development Programme-
(UNDP) and the World Bank, to develop a memorandum of understanding (MOU) between
the COP and the appropriate body or organization on the Global Mechanism (GM) for
consideration and adoption at the second session of the COP.

2. The COP also requested the secretariat and IFAD, in consultation with the UNDP
and the World Bank, in developing such MOU, to take fully into account document
ICCD/COP(1)/5 and other related documents, including ICCD/COP(l)/CRP.1.

3. In conformity with decision 24/COP.1, a draft memorandum of understanding was
proposed to the Conference of the Parties for consideration at its second session

(ICCD/COP(2)/4/Add.1}.

4. By decision 19/COP.2, the Conference of the Parties took note of the draft
memorandum of understanding and requested the secretariat to continue consultations
on the text, in order to ensure that comments made by Parties were taken into
account, and to submit a revised draft of the memorandum of understanding for
consideration and decision by the Conference of the Parties at its third session.
5. The Conference of the Parties, by the same decision, decided alsc o transmit
to its third session the draft decision ICCD/COP({2}/L.19 submitted by Indonesia on

behalf of the Group of 77 and China.

GE.29-65722
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6. Following consultations with the concerned Parties and IFAD, a revised draft
of the MOU was prepared by the secretariat. The new text was approved by the
Executive Board of IFAD at its session on 28 and 29 April 1999.

7. In accordance with decision 19/COP.2 of the Conference of the Parties, the
draft memorandum of understanding and draft decision ICCD/COP(2)/L.19 are annexed,
for consideration and decision by the Conference of the Parties (see annexes I and
III, respectively), together with the text of decision 13/COP.2 (annex II).
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Annex L

MEMORANDUM OF UNDERSTANDING BETWEEN THE
CONFERENCE OF THE PARTIES OF THE CONVENTION TO COMBAT
DESERTIFICATION AND THE INTERNATIONAL FUND FOR AGRICULTURAL
DEVELOPMENT REGARDING THE MODALITIES AND ADMINISTRATIVE
OPERATIONS OF THE GLOBAL MECHANISM

MEMORANDUM OF UNDERSTANDING, dated , between the Conference
of the Parties (hereinafter called "the Conference") of the United Nations Convention
to Combat Desertification in those Countries Experiencing Serious Drought and/or
Desertification, particularly in Africa (hereinafter called "the Convention" or "CCD")
and the International Fund for Agricultural Development (hereinafter called "the Fund"
or "“IFAD") regarding the modalities and administrative operaticns of the Global

Mechanism.

WHEREAS the Conference was required, in accordance with Article 21, paragraphs
5 and 6, of the Convention, to identify at its first ordinary session, an organization
to house the Global Mechanism established under Article 21, paragraph 4, and whereas
the Fund submitted a revised offer to house the Global Mechanism, contained in Appendix
II of the document ICCD/COP(1)/5 and supplemented by document ICCD/COP(1)/CRP.3;

WHEREAS the Conference, in paragraph 1 of its decision 24/COP.1, taken at its
first session, selected the Fund to house the Global Mechanism established under

Article 21, paragraph 4, of the Convention;

WHEREAS the Conference, in paragraphs 1 and 2 of its decision 25/CO§.1, also
taken at its first session, decided that, in support of the functions of the Global
Mechanism, the organization to house the Global Mechanism shall, as the lead
organization, fully cooperate with the United Nations Development Programme (UNDP) and
the World Bank and other relevant international organizations; and

WHEREAS the Conference, in paragraphs 3 and 4 of its decision 24/COP.1, requested
the secretariat of the Convention, in consultation with the Fund, UNDP and the World
Bank, to develop a memorandum of understanding between the Conference and an
appropriate body of the Fund:;

NOW THEREFORE it is hereby understood that the modalities and administrative
operations of the Global Mechanism will be as follows:
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I. FUNCTIONS OF THE GLOBAL MECHANISM

In carrying out its mandate, under the authority and guidance of the Conference,
the Global Mechanism will, in accordance with paragraph 2 of decision 24/COP.1 of the
Conference, perform the functions described in the annex to that decision. As the
housing institution, the Fund will support the Global Mechanism in performing these
functions in the framework of the mandate and policies of the Fund.

II. STATUS OF THE GLOBAL MECHANISM WITHIN THE FUND

A. Separate identity of the Global Mechanism

While the Global Mechanism will have a separate identity within the Fund, it will
be an organic part of the structure of the Fund directly under the President of the

Fund.
B. Regourceg of the Global Mechapism
The resources of the Global Mechanism will comprise the following:

(a) Amounts received from allocations of the core budget of the Convention by
the Conference to meet the administrative and operational expenditures of the Global
Mechanism. These amounts will be held by the Fund upon receipt in an account termed
"Core Budget Administrative Account”;

(b) Amounts contributed voluntarily by multilateral and bilateral donors as
well as other sources, including non-governmental organizations and the private sector,
to meet the administrative and operational expenditures of the Global Mechanism and
remuneration to the Global Mechanism for services rendered to a specific donor or group
of donors. Such amounts will be held by the Fund upon receipt in an account termed
"Voluntary Contributions Administrative Expenses Account"; and

(c) In accordance with section 4(f) of the annex to decision 24/COP.1 of the
Conference, amounts made available for the use, as requested and appropriate, of the
Global Mechanism ("Global Mechanism’s own resources") for its functioning and
activities from bilateral and multilateral resources through trust fund(s) and/or
equivalent arrangements established by the Fund, including the proceeds of cost-sharing
arrangements with the Global Mechanism. All these amounts will be held by the Fund
upon receipt in an account termed "Speclal Resources for CCD Finance (SRCF) Account”.
The Fund will provide a grant contribution as part of the initial capitalization of the
SRCF Account and seek matching financing from interested donors, taking into account
the offer made by IFAD at the first ordinary session of the Conference in paragraph 48
of document ICCD/COP(1)/5.
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C. Management of the Global Mechanism resources

With respect to the funds allocated from the core budget of the Convention and
received by the Fund under (a) above, the rules of procedure and financial rules
adopted by the Conference will apply to the transfer to IFAD of the said funds. With
respect to the funds received by IFAD under (a), (b) and (c) above, all these amounts
will be received, held and disbursed and the said accounts will be administered by the
Fund in accordance with the rules and procedures of the Fund, including those
applicable to the management of the Fund’s own supplementary funds (trust funds).

D. Management of the Global Mechanism

The Managing Director of the Global Mechanism (hereinafter called "the Managing
Director"”) will be nominated by the Administrator of UNDP and appointed by the
President of the Fund. The Managing Director, 1in discharging his or her
responsibilities, will report directly to the President of IFAD. The Managing Director
will cooperate with the Executive Secretary of the CCD pursuant to decision 9/COP.1.

ITI. RELATIONSHIP OF THE GLOBAL MECHANISM TO THE CONFERENCE

A. Accountability to the Conference

(1) The Global Mechanism will function under the authority of the Conference and be
fully accountable to the Conference.

(2) The chain of accountability will run directly from the Managing Director to the
President of the Fund to the Conference of the Parties. The Managing Director will
submit reports to the Conference on behalf of the President of the Fund.

(3) The Conference will provide policy and operational guidance as necessary,
including guidance resulting from the review of the policies, operational modalities
and activities of the Global Mechanism to take place at its third ordinary session in
accordance with Article 21, paragraph 7 of the Convention.

(4) The Managing Director will be responsible for preparing the programme of work and
budget of the Global Mechanism, including proposed staffing, which will be reviewed and
approved by the President of the Fund before being forwarded to the Executive Secretary
of the Convention for conslideration in the preparation of the budget estimates of the
Convention, in accordance with the financial rules of the Conference.

(S) The budget estimates for the Global Mechanism, which will be shown in a separate
section of the Convention budget, may include administrative and operaticnal
expenditures to be financed both from the core budget of the Convention, and, if
appropriate, from the Voluntary Contributions Administrative Expenses Account.
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(6) The Conference will approve the programme of work and budget of the Global
Mechanism, authorize the Executive Secretary to transfer resources from the General
Fund of the Convention to the Fund for all or a portion of the Global Mechanism’s
approved operating expenses and reimburse the United Nations for any administrative
support costs incurred in this process.

(7) The Fund will, as soon as practicable following the end of the financial year of
the Convention, provide the Conference with an audited financial statement of the Core
Budget Administrative Account in accordance with the Fund’s normal audit procedures.

B. Reporting to the Conference

The Managing Director, on behalf of the President of the Fund, will submit a
report to each ordinary session of the Conference on the activities of the Global
Mechanism. Such reports which will be submitted to the Executive Secretary for
circulation to the Conference, will encompass the following:

{a) The operations and activities of the Global Mechanism, including the
effectiveness of its activities in promoting the mobilization and channelling of the
substantial financial resources referred to in section 4(a) of the annex to decision
24/COP.1 of the Conference;

(b) An assessment of the future availability of funds for implementation of
the Convention, as well as proposals for effective ways and means of providing such
funds; and

(c) The activities of the Fund, UNDP and the World Bank as well as other
relevant organizations in supporting the Global Mechanism.

IV. COLLABORATIVE INSTITUTIONAL ARRANGEMENTS

A.gmmmmmma

The Fund will, in accordance with paragraphs 2 and 3 of decision 25/COP.1 of the
Conference, fully cooperate with UNDP and the World Bank to proceed with, actively
pursue and develop further the collaborative institutional arrangements described in
document ICCD/COP{l)/CRP.1, including the establishment of a Facilitation Committee.
Pursuant to paragraph 5 of decision 24/COP.1, the Facilitation Committee will include
the Executive Secretary as its member.

B. ion wi - £i :
(1) The Fund and the secretariat of the Convention will cooperate and exchange cn a

regular basis views and experiences nscessary to facilitate the effectiveness of the
Global Mechanism in assisting the Parties to implement the Convention.
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(2) In accordance with paragraph 5 of decislion 24/COP.1 of the Conference, the Fund
will work out with the secretariat of the Convention appropriate arrangements for
liaison and cooperation between the secretariat and the Global Mechanism in order to
avoid duplication and to enhance the effectiveness of Convention implementation in
accordance with their respective roles in implementation. Such collaboration between
the Managing Director and the Executive Secretary will ensure the continuity and
coherence of existing and future programmes of the Fund and the CCD.

el 4 3 - 1 -5
C. Cooperation with other relevant organizations

The Fund will, in accordance with paragraph 6 of decision 24/COP.1 of the
Conference and paragraph 4 of decision 25/COP.l1, encourage active support for the
Global Mechanism, as well as the establishment or strengthening of programmes to combat
desertification in affected developing countries, by relevant institutions, programmes
and bodies of the United Nations system, including the Food and Agriculture
Organization of the United Nations (FAO), the Global Environment Facility (GEF}, the
United Nations Environment Programme (UNEP) and the World Food Programme {(WFP), and by
regional and subregional organizations and regional development banks such as the
African Development Bank (AfDB), the Asian Development Bank (AsDB), the Inter-American
Development Bank (IADB), the Islamic Development Bank (IsDB), the Central American Bank
for Economic Integration (CABEI) and the Caribbean Development Bank (CDB), as well as
interested non-governmental organizations and the private sector.

V. FIELD OFFICE SUPPORT FOR THE GLOBAL MECHANISM

The Fund will make appropriate arrangements to obtain supporting serwvices from
the United Nations country team, operating under the leadership of the United Nations
resident coordinators within the framework of the resident coordinator system.

VI. ADMINISTRATIVE INFRASTRUCTURE

The Global Mechanism will be located at the headquarters of the Fund in Rome,
where it shall enjoy full access to all of the administrative infrastructure available
to the Fund offices, including appropriate office space, as well as personnel,
financial, communications and information management services. Any direct costs and
assoclated service charges reimbursable to IFAD will be reflected in the budget of the

Global Mechanism.
VIT. FINAL PROYVISIONS
A. Entry into operation

The present Memorandum of Understanding will enter into operation immediately
upon its approval by the Conference and the Fund.
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B. Implementation of the Memorandum of Understanding

The Conference and the Fund may enter in such supplementary arrangements for the
implementation of the present Memorandum of Understanding as may be found desirable.

The present Memorandum of Understanding may be terminated at the initiative of
the Conference or the Fund with prior written notice of at least one year. 1In the
event of termination, the Conference and IFAD will jointly reach an understanding on
the most practical and effective means of carrying out any responsibilities assumed
under the present Memorandum of Understanding.

D. Amendment

The present Memorandum of Understanding may be revised by mutual consent in
writing between the Conference and the Fund.

E. Interpretation

If differences arise in the interpretation of the present Memorandum of
Understanding, the Conference and the Fund shall reach a mutually acceptable solution
on the basis of the English text thereof.

FOR THE CONFERENCE OF THE PARTIES TO THE
CONVENTION TO COMBAT DESERTIFICATION

Signed by:

Executive Secretary

FOR THE INTERNATIONAL FUND FOR
AGRICULTURAL DEVELOPMENT

Signed by:

President
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Annex I

Decision 19/COP.2

The Conference of the Parties

1. Takes note of the draft memorandum of understanding between the Conference
of the Parties to the United Nations Convention to Combat Desertification and the
International Fund for Agricultural Development regarding the modalities and
administrative operations of the Global Mechanisml/, jointly prepared by the
secretariat of the Convention and the International Fund for Agricultural Development,
and requests the secretariat of the Convention to continue consultations on the text
of the draft memorandum of understanding, in order to ensure that comments by Parties
are taken into account, and to submit a revised draft of the memorandum of
understanding for consideration and decision by the Conference of the Parties at its

third session;

2. Decides to transmit to its third session the draft decision
ICCD/COP(2)/L.19 submitted by Indonesia on behalf of the Group of 77 and China;

3. Calls upon all those to whom the draft memorandum of understanding is

addressed tc act, pending its entry into operation, as if it were already in effect.

12t plenary
11 D=cember 1998

L/ IcCp/cop(2y/4/Add .1, annex.
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Memorandum of understanding between the Conference of the
. ) o
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~ i 3 i g
{a*/: draft decisi
The Conference of the Parties,
Recalling its decision 24/COP.1 on the organization to house the Global Mechanism

and agreement on its modalities,

Having considered the draft memorandum of understanding with the International
Fund for Agricultural Development on the Global Mechanism, 1/

1. Adopts the memorandum of understanding annexed to the present decision,
thereby bringing it into force; 2/

2. Reguests the Convention secretariat and the International Fund for
Agricultural Development to take, jointly and/or separately, all necessary measures for
the full and timely implementation of the memorandum of understanding.

*/ On behalf of the States Members of the United HNations that are members of

the Group of 77 and China.
1/ ICCD/COP(2)/4/Rdd. 1.

2/ ICCD/COP(2y/4/Add.}, annex, to be annexed to the decision, upon adoption,

in the rinal report of che Conferance.



- 15 -

HOUSING OF THE GLOBAL MECHANISM OF THE UNITED NATIONS
CONVENTION TO COMBAT DESERTIFICATION

Resolution 108/XX1

The Housing of the Global Mechanism of the United Nations Convention to Combat Desertification

The Governing Council of IFAD,

Noting the decision of the Conference of the Parties (COP) to the United Nations Convention to
Combat Desertification (CCD), at its First Session, to invite IFAD to house the Global Mechanism of

the CCD (Decision 24/COP.1);

Further noting the important role played by IFAD in the first twenty years of its existence in
combatting desertification;

Welcoming the collaborative institutional arrangement among IFAD, UNDP and the World Bank to
support the effective implementation of the Global Mechanism,;

Having considered document GC 21/L.10 and its Addendum on the Housing of the Global Mechanism
of the CCD, the recommendations of the Executive Board thereon and the draft Resolution contained

in the said documents;

Decides that:

1. IFAD shall accept the decision of the Conference of the Parties (COP) of the CCD at its First
Session to select IFAD to house the Global Mechanism thereof.

2. The Executive Board is authorized to approve the modalities, procedures and administrative
arrangements to be contained in a Memorandum of Understanding between the COP and IFAD

for the housing of the Global Mechanism by IFAD.

3. The President of IFAD is authorized to sign a Memorandum of Understanding between COP
and IFAD, containing such arrangements as the Executive Board may approve for the housing
of the Global Mechanism.

4. The President of IFAD is requested to report periodically to the Executive Board on the
administrative arrangements for the housing of the said Global Mechanism in IFAD and on
such activities as IFAD may undertake in support of the Global Mechanism, while also keeping
the Executive Board informed of the activities of the Global Mechanism.






_ IFAD
The President INTERNATIONAL
w FUND FOR
AGRICULTURAL
J L DEVELOPMENT

PB No. 99/10 . 4 October 1999
PRESIDENT’S BULLETIN

Subject: Accounts of the Global Mechanism

1.  The resources of the Global Mechanism are managed through three different accounts. These

are referred to under section II, sub-section B, “The Resources of the Global Mechanism”, in the
Memorandum of Understanding (MOU) between IFAD and the Conference of the Parties (COP) of
the United Nations Convention to Combat Desertification in those Countries Experiencing Serious
Drought and/or Desertification, Particularly in Africa (CCD).

2. Attachment I describes the three accounts and the procedures and regulations for their
operation. Attachment II sets out the Basic Framework on the Special Resources for the CCD
Finance (SRCF) Account.

3. This Bulletin takes effect as of the date written above.

Fawzi H. Al-Sultan
President






ATTACHMENT I

GLOBAL MECHANISM
OF THE UNITED NATIONS CONVENTION TO COMBAT DESERTIFICATION
IN THOSE COUNTRIES EXPERIENCING SERIOUS
DROUGHT AND/OR DESERTIFICATION, PARTICULARLY IN AFRICA

ACCOUNTS OF THE GLOBAL MECHANISM



ACCOUNTS OF THE GLOBAL MECHANISM

The First Account: Core Budget Administrative Account

The first account is defined as follows in the MOU: amounts received from allocations of the core
budget of the Convention by the COP to meet the administrative and operational expenditures of the
Global Mechanism. These amounts shall be held by the Fund upon receipt in an account termed
“Core Budget Administrative Account".

The operative words in this text are “to meet the administrative and operational expenditures of the
Global Mechanism™.

By administrative expenditures, the following should be understood: all costs related to staff
employed by the Global Mechanism, including recruitment and salary-related costs. It also includes
travel costs for such staff, purchase/rental of equipment and supplies required to perform the tasks
defined for such posts and other related services rendered, such as audit costs and service charges.

By operational expenditures, the following should be understood: all costs related to the
implementation of the functions of the Global Mechanism as defined in article 21 of the CCD
Convention and in decisions 24/COP.1 with its annex and 25/COP.1 with its annex. Included in such
costs are: (i) the employment of consultants to assist Parties to the Convention and its partners in civil
society in preparing action plans and programmes for subsequent implementation; (ii) costs related to
the marketing and awareness-raising functions of the Global Mechanism; and (iii) the organization of
financing conferences aimed at generating funds for the implementation of investment programmes
and CCD Convention-related activities.

In short, all costs leading up to the preparation of activities and progx‘ainmes required to implement
the CCD Convention.

Budgeting: The proposed work programme and core budget for the Global Mechanism shall be
prepared by the Managing Director of the Global Mechanism in full consultation with the Controller’s
Office of IFAD (VC). Following the President of IFAD’s approval, the proposal shall be submitted to

“the CCD Secretariat for presentation to the Conference of the Parties of the CCD Convention (COP)
for final approval.

Approval of the work programme and core budget for the Global Mechanism and of the yearly
amount to be deposited into this account shall be undertaken by the COP. Actual payment to IFAD
shall be made in instalments. Authority for the use of this account lies with the Managing Director of
the Global Mechanism, except for the expenditures related to the Managing Director of the Global
Mechanism which shall be approved by the President of IFAD. In the absence of the Managing
Director of the Global Mechanism, his/her responsibilities may be delegated.

Investment: [FAD may invest funds held in this account which are not currently required for
disbursement. The income therefrom shall be credited to this account and used for the purposes of the
account. §

Reporting to the COP on the use of the funds in this account shall be through the CCD Secretariat.
Accounts shall be maintained by the Controller’s Office of IFAD (VC) to show the use of budgetary
allocations against this account. The financial statements shall be prepared annually by VC and
approved for audit by the Managing Director of the Global Mechanism and the President of IFAD for
submission to the Conference of the Parties of the CCD Convention for approval.



The Second Account: Voluntary Coatributions Administrative Expenses Account

The second account is defined as follows in the MOU: amowmts contributed volumtarily by
multilateral and bilateral donors as well as other sources including non-governmental organizations
and the private sector to meet the administrative and operational expenditures of the Global
Mechanism and the remuneration to the Global Mechanism for services rendered to a specific donor
or group of donors. Such amounts shall be held by the Fund upon receipt in an account termed
“Volunrary Contributions Administrative Expenses Account ™,

The operative words in this text are “administrative and operational expenditures of the Global
Mechanism and the remuneration to the Global Mechanism for services rendered to a specific donor

or group of donors.”

Administrative and gperational expenditures are defined as for the First Account above. Funds

contributed to this account are therefore used for the same purposes as those deposited in the First
Account. Donors, however, have the option of earmarking their contributions to the Second Account
for administrative and operational expenditures linked to a specific initiative being pursued or to be
pursued by the Global Mechanism.

Budgeting: The budget estimates against these funds shall be prepared by the Global Mechanism, in
full consultation with the Controller’s Office of IFAD (VC), and approved by the President of IFAD.
These estimates may. if appropriate, be included in a separate section of the CCD Convention budget.
In the case of an earmarked contribution. budget estimates shall be prepared in co-operation with the
donor(s) concerned.

Approval: Authority for the use of this account lies with the Managing Director of the Global
Mechanism. except for the expenditures related to the Managing Director of the Global Mechanism
which shall be approved by the President of IFAD. In the absence of the Managing Director of the
Global Mechanism, his/her responsibilities may be delegated.

Investment: IFAD may invest funds held in this account which are not currently required for
disbursement. The income therefrom shall be credited to this account and used for the purposes of the
account, unless a donor states otherwise when earmarking their contribution.

Reporting on the overall use of these funds is to each individual donor through the Controller’s Office
of IFAD (VC). Accounts shall be maintained by VC to show the use of budgetary allocations against
this account. The financial statements shall be prepared annually by VC and approved for audit by
the Managing Director of the Global Mechanism and the President of IFAD. In the case of earmarked
contributions, a special report shall be provided. This may incur extra costs that will be deducted
from the donor’s or group of donors® contribution(s).

The Third Account: Special Resources for the CCD Finance (SRCF) Account

The third account is defined as follows in the MOU' in accordance with paragraph 4(f) of the Annex
to Decision 24/COP.1 of the Conference, amounts made available for the use, as requested and
appropriate, of the Globul Mechanism (*'Global Mechanism's own resources ) for its functioning and
activities from bilateral and multilateral resources through trust fimd(s) andior equivalent
arrangements established by the Fund, including the proceeds of cost sharing arrangements with the
Global Mechanism. Al these amounts shall be held by the Fund upon receipt in an account termed
“Special Resources for the CCD Finance (SRCF) Accownt™ The Fund shall provide a gramt
comiribution as part of the inirial capitulisation of the SRCF Account and seek matching financing
Srom interested donors, taking into uccount the offer made by IFAD at the first ordinary session of the
COP in paragraph 48 of document ICCD/COP(1).5.

The Basic Framework on the SRCF Account sets out the details in relation to this account (See
Attachment II).



ATTACHMENT II

GLOBAL MECHANISM
OF THE UNITED NATIONS CONVENTION TO COMBAT DESERTIFICATION
IN THOSE COUNTRIES EXPERIENCING SERIOUS

DROUGHT AND/OR DESERTIFICATION, PARTICULARLY IN AFRICA

BASIC FRAMEWORK

ON THE SPECIAL RESOURCES FOR THE CCD FINANCE (SRCF) ACCOUNT



BASIC FRAMEWORK
ON THE SPECIAL RESOURCES FOR THE CCD FINANCE (SRCF) ACCOUNT

Introduction

1. As specified in paragraph I.B. (c) of the Memorandum of Understanding between the
Conference of the Parties of the United Nations Convention to Combat Desertification in those
Countries Experiencing Serious Drought and/or Desertification, Particularly in Africa, (“the
Convention” or “CCD”) and the International Fund for Agricultural Development (IFAD) regarding
the modalities and administrative operations of the Global Mechanism of the CCD, [FAD has opened
a “Special Resources for the CCD Finance (SRCF) Account” to receive “amounts made available for
the use, as requested and appropriate, of the Global Mechanism... for its functioning and activities
from bilateral and multilateral resources through trust fund(s) and/or equivalent arrangements
established by [IFAD], including the proceeds of cost-sharing arrangements with the Global
Mechanism”. The SRCF Account has been opened in conformity with paragraph 4(f) of the Annex
to Decision 24/COP.1 of the Conference of the Parties to the Convention.

2.  The SRCF Account shall be used to support the development of national, regional and sub-
regional Action Programmes in accordance with Article 9 of the Convention. Resources held in the
SRCF Account shall also be used for the implementation of initiatives, activities and the design of
projects and programmes derived from such Action Programmes, either in their totality or on a cost
sharing arrangement with one or several other sources of funding. The initiatives, activities and
design of projects and programmes eligible for financial support from the SRCF Account may or may
not have been developed with support from the Global Mechanism. They shall, however, form part
of a coherent set of interventions designed to foster the efficient implementation of the Convention at
national, regional or sub-regional levels. In conformity with the Convention, funds held in the SRCF
Account may benefit Parties to Annexes I, II and III of the Convention and/or its partners in civil
society, as well as organisations and entities involved in the transfer of science and technology.

Definitions

3. Wherever used in this Basic Framework, unless the context otherwise requires, the following
terms shall have the following meanings:

(i)  “the Account” means the SRCF Account opened by the Fund for the Global Mechanism;

(ii) “CCD” or “the Convention” means the United Nations Convention to Combat
- Desertification in those Countries Experiencing Serious Drought and/or Desertification,
Particularly in Africa;

(iii) “COP” means the Conference of the Parties to the Convention;

(iv) “Global Mechanism” means the Global Mechanism facility established under the
; Convention and housed by [FAD;

(v)h “IFAD” means the International Fund for Agricultural Development, a specialised
agency of the United Nations based in Rome;

(vi) “MOU” means the Memorandum of Understanding between the COP and IFAD
concerning the housing of the Global Mechanism; and

(vii) “SRCF” means the Special Resources for CCD Finance.



Mobilisation of Resources

4, The SRCF shall be open to contributions from Parties to the Convention, multilateral
organizations, bilateral organizations, non-governmental organizations, the private sector and such
other sources as the President of IF AD shall approve.

3. Except as the President of IFAD shall otherwise decide. the SRCF may accept contributions.
subject to the provisions of paragraph 6 below, that:

(i) are free of limitations on the use thereof: or

(ii) indicate that the use of that contribution shall be for given countries and/or regions
and/or specific beneficiaries and/or specific thematic activities provided that not less
than thirty percent (30%) of the contribution shall be free of limitations on the use
thereof.

Pavment of Contributions

6. (a) Exceptasthe Managing Director of the Global Mechanism may otherwise decide, on an
exceptional basis, contributions to the SRCF shall be paid in freely convertible currencies. If the said
contributions are not paid in a freely convertible currency, the amounts thereof shall be deposited into
an account readily accessible to the Global Mechanism for use in accordance with its mandate.

(b) Conrtributions shall be paid in cash or in non-negotiable, non-interest bearing irrevocable
promissory notes or other similar obligations of the contributor concerned, payable at par on demand
by the Global Mechanism.

(c) Contributions to the SRCF shall be confirmed by deposit with IFAD of an Instrument of
Contribution to the SRCF, satisfactory to IFAD; and

(d)  Each contribution confirmed by an Insirument of Contribution to the SRCF deposited
with [FAD for the Global Mechanism shall be paid according to a schedule to be agreed with the
Managing Director of the Global Mechanism, who, in turn, shall secure the consent of the President
of IFAD therefor.

7. (a) Each instalment or part thereof of a contribution shall be recorded in the currency
received and, for accounting purposes, shall be translated into United States dollars at the exchange

“rate of the International Monetary Fund (IMF) prevailing on the date of receipt and thereafter at
current IMF rates as required from time to time.

(b) For the purposes of paragraph 8 below, the contributions or parts thereof to be drawn
down shall be translated into United States dollars at the exchange rate of the IMF prevailing on a
convenient date immediately preceding the date of the drawdown.

Drawdown of Contributions

8. The Global Mechanism, on the authorization of the President of IFAD, shall draw down on the
cash. promissory notes and other similar obligations paid for making all disbursements and providing
a reasonable working balance for the SRCF in an orderly manner. so as to meet such commitments of
the SRCF as may have been made, as follows:

v



(i)  except for those Instruments of Contribution to the SRCF falling under the provisions of
sub-paragraph (ii) below, all cash, promissory notes and other similar obligations paid to
the SRCF in freely convertible currencies shall be drawn down on an approximate pro
rata basis in such a manner that such drawdowns over a reasonable period of time shail
be uniform in percentage as far as possible; and

(i) where a limited Instrument of Contribution to the SRCF is made under the provisions of
sub-paragraph 5 (ii) above, drawdowns on the cash, promissory notes and other similar
obligations paid thereunder shall be carried out as expeditiously as possible.

Uses of the SRCF

9.  The SRCF shall be used for the objectives of the Global Mechanism and, in particular, for the
following activities:

(i) financing assistance to governments and regional/sub-regional bodies for the preparation
of national, regional and sub-regional Action Programmes;

(ii) financing assistance for the preparation of local area development programmes that
respond to National Action Programmes;

(iii) providing catalytic finance for National Desertification Funds designed within the
context of National Action Programmes;

(iv) financing initiatives of non-governmental organizations and community-based
organizations in support of the Convention;

(v) financing critical activities that will influence the direction and magnitude of resources
for the transfer of technology; and

(vi) financing innovative approaches in selected areas in order to explore new and additional
sources of funding (strategic initiatives) and to influence policy (enabling activities) to
the benefit of the Convention.

10. The SRCF shall be used solely for financing enabling activities concerned with those specified
in paragraph 9 above and shall not be used to finance independently specific investment projects.
Subject to such limitation, the SRCF may be used to cofinance projects, programmes and technical
assistance with the Parties to the Convention and other entities.

11. The SRCF shall provide the said financing on a grant basis. The President of IFAD, upon the
recommendation of the Managing Director of the Global Mechanism, shall approve all such provision
of financing for each grant proposal.

12. The processing of each proposal and the priority given to it shall be the responsibility of the
Managing Director of the Global Mechanism. In so doing, he shall benefit from the advice of a
Technical Advisory Group (TAG). The TAG, chaired by the Managing Director of the Global
- Mechanism, shall consist of: two representatives of the Programme Management Department (IFAD);
one representative of the Office of Evaluation and Studies (IFAD); two additional Global Mechanism
staff members; one staff member of the Food and Agriculture Organization of the United Nations
(FAO) Investment Centre and one representative of the Executive Secretariat of the CCD. In
addition, the Managing Director of the Global Mechanism may, at his discretion, draw upon other
institutions and experts in the review process.



13.  Priority shall be given to the African country Parties to the Convention, in line with the spirit
and the objectives of the Convention.

14. Each grant shall be provided to the selected recipient under a specific grant agreement. Such
agreements shall be concluded by the Managing Director of the Global Mechanism with the selected
recipient.

15.  The Global Mechanism shall not undertake the implementation or supervision or
administration of any of the approved grants. [nstead. it shall use the capacity of existing institutions,
such as FAQ. the United Nations Environment Programme (UNEP), the United Nations Office for
Project Services (UNOPS), and the United Nations Development Programme (UNDP). The Global
Mechanism shall. however. monitos the implementation process through. inter afia. appropriate
progress, technical and financial reports. '

Management of the SRCF

16.  Except as otherwise specified herein, the SRCF shall be managed by the Managing Director of
the Global Mechanism. '

17. A separate account shall be opened and maintained by IFAD for the SRCF. which shall be
subject to an audit by IFAD's External Auditor and the audit report shall be submitted to the
President of IFAD in accordance with IFAD’s rules and procedures. Copies of the said audit reports
shall be provided by [FAD to the Global Mechanism and, upon request, to contributors to the SRCF.

18.  Commitments under paragraphs 9 above plus a reasonable working balance shall not exceed
the value of cash, promissory notes and other similar obligations paid into the SRCF.

19. IFAD may invest funds held in the Account which are not currently required for disbursement.
The income therefrom shall be credited to the Account.

20. The accounting, disbursement and operation of the Account shall be carried out by [FAD on
behalf of the Global Mechanism in accordance with the rules and procedures applied by IFAD to its
own resources. Disbursements against withdrawal requests from each grantee shall be made by IFAD
upon the approval therefor of the Managing Director of the Global Mechanism.

21.  An account of the mobilization of resources for the SRCF and the use of its proceeds shall be
provided through an annual report that the Managing Director of the Global Mechanism shall submit
to the COP. All contributors to the SRCF shall receive a copy of the said annual report. Reports on
the use of individual contributions shall be made by agreement with each contributor to the SRCF.

22. (a) Contributions to the SRCF shall be used for the procurement of goods. services and
consultant services necessary for the Global Mechanism in accordance with the procedures applied
by IFAD, subject to the requirements laid down in sub-paragraph (b) below.

(b)  Without prejudice to sub-paragraph (a) above, the procurement of goods. services and
consultant services necessary for the Global Mechanism shall be limited to:

0 all Members of IFAD and those Parties to the Convention that are not Members
of IFAD: or



(ii) in the event of a third party providing the services for an SRCF-financed project
or activity, the Managing Director of the Global Mechanism may authorise that
third party to apply its own rules concerning the procurement of services.

Other Arrangements and Termination

23. Without prejudice to the provisions of the Basic Framework herein, the Global Mechanism
may enter into arrangements, including cofinancing, with the Parties to the Convention and other
entities, that are consistent with the objectives of the Global Mechanism.

24. The SRCF may be terminated at any time by agreement in writing between IFAD and the
Global Mechanism upon terms and conditions to be decided by IFAD and the Global Mechanism.
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Introduction

1.  The Global Mechanism was established as an organ of the United Nations Convention to
Combat Desertification (UNCCD) in those countries experiencing serious drought and/or
desertification, particularly in Africa. UNCCD was one of the direct outcomes of the Earth Summit
held in Rio de Janeiro in 1992. In October 1997 the first conference of the Parties to the UNCCD
(COP) selected IFAD to house the Global Mechanism. A Memorandum of Understanding {(MOU)
between IFAD and the COP regarding the modalities and administrative operations of the Global
Mechanism, including the modalities for its housing in IFAD, was subsequently concluded. The
MOU, inter alia, stated that “While the Global Mechanism shall have a separate identity within the
Fund, it shall be an organic part of the Fund directly under the President of the Fund”.

2.  President’s Bulletin No. PB99/10 of 4 October 1999 sets out the procedures and regulations
relating to the three accounts of the Global Mechanism in line with the MOU. Operational experience
since 1997 and consultations within the Facilitation Committee have led me to believe that the
relationship of the Global Mechanism to IFAD requires further reinforcement and clarification.

Overall Management Structure for the Global Mechanism in IFAD

3.  To strengthen further the relationship between [FAD and the Global Mechanism, a Global
Mechanism Advisory Group is established, chaired by the Assistant President (PMD), with
representatives from EC, ER, NALO, FC, FH and PT as well as the Managing Director of the Global
Mechanism or his/her representative as an observer. The secretariat of the Global Mechanism
Advisory Group shall be placed in PMD. The Global Mechanism Advisory Group shall be
responsible for all aspects of collaboration between IFAD and the Global Mechanism and its chair
shall report to and advise, the President on GM matters.

Project and Programme Development
4, The Global Mechanism and PMD shall designate professional staff to ensure effective

collaboration. They shall meet on a regular basis to consider forthcoming COSOPs/Inception
Memoranda and ongoing project and programme development work with a view to strengthening
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programmatic collaboration between IFAD and GM. The Assistant President (PMD), as the focal point
within IFAD for the Global Environment Facility (GEF), will also lead the effective engagement of
IFAD with the GEF and will oversee the tripartite relationship between [FAD, GM and the GEF.

5.  The Assistant President (PMD) will also be responsible for IFAD’s engagement with the
Facilitation Committee of the Global Mechanism and will, in close consultation with the Managing
Director of the Global Mechanism, seek to ensure that the agreed Business Plan for the GM is
effectively implemented.

6.  The chairmanship of the Facilitation Committee (FC) rotates among three founding members,
namely IFAD, the United Nations Development Programme (UNDP) and the World Bank (WB). The
Assistant President (PMD) will represent IFAD and will request other IFAD Divisions, as appropriate,
to participate in FC meetings.

Communication

7. A plan will be developed in collaboration with the Communications Division (EC) and NALO
for communication activities based on the agreed Business Plan, Based on this plan, roles and
responsibitities for implementation will be defined and financial resources will be allocated by the
Global Mechanism and IFAD as appropriate. A staff member of the Global Mechanism will be
designated as a focal point to work with EC on development and implementation of the plan.

Resources Mobilisation and Co-financing

8.  The Resource Mobilisation Division (ER) of IFAD and PMD shall collaborate through the
Advisory Committee so as to maximise the resources raised for common projects and programmes to
achieve the UNCCD. A joint IFAD/GM medium-term resource mobilization strategy and a co-
financing strategy will be developed for periodic review and endorsement by the Global Mechanism
Advisory Group.

Policy and Programmes Documents

9.  All major policy and programme documents of the Global Mechanism shall be submitted to the
IFAD review process before finalisation, in the same manner as those of IFAD.

Human Resources

10.  As amatter of principle and where there is an absence of a specific provision to the contrary, as
specified below, the Global Mechanism shall be subject to all the provisions of IFAD’s Personnel
Policies Mamal (PPM) and Human Resources Handbook (HRH), as they may be amended. '

11.  Notwithstanding the above, the following variations to the PPM, the HRH and [FAD’s rules and
regulations pertaining to human resources shell apply:

(a) The recruitment and appointment of the Managing Director of the Global Mechanism
shall be subject to the procedures established by the MOU (namely that the Administrator
of UNDP will nominate candidates and the President of IFAD will appoint the Managing
Director) . The grade of the post has been established by the COP. All other terms and
conditions for employment with IFAD shall apply.

(®) Recruitment and terms and conditions for all posts in the Global Mechanism, with the
exception of that for the Managing Director of the Global Mechanism, shall follow
IFAD’s rules and regulations.
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All fixed-term contracts of employment for the Global Mechanism shall be for a
maximum of two years, renewable, and subject to the availability of resources. IFAD’s
rules and regulations on the provision of career contracts for fixed-term staff shall not
apply to the staff of the Global Mechanism, except for those that have already received a
career contract as a result of their carlier employment with IFAD.

IFAD’s rules and regulations on the promotion of incumbents shall apply subject to the
availability of funding and position level from the COP.

IFAD staff members applying for and being appointed to Global Mechanism posts shall
have the right to return to employment within IFAD at the same grade as that with which
they leave the Global Mechanism, subject to the availability of posts and the application
of IFAD rules and regulations for the filling of such posts.

IFAD and Global Mechanism staff, with the exception of the Managing Director of the
Global Mechanism, shall have the right to be treated as internal candidates when applying
for vacancies in the other entity as well as regarding mobility of staff between the two
entities.

Global Mechanism staff shall be recruited only from States that are Members of IFAD
and/or States that have ratified the UNCCD.

The Global Mechanism and its staff’ shall not be subject to any interim or temporary
management measures imposed on recruitment, post classification and promotion of the
remainder of [FAD staff. However, in specific cases, [IFAD may, after consultation with
the Managing Director of the Global Mechanism, opt to apply such a measure to the
Global Mechanism when IFAD determines that not to do so would compromise its human
resource policies.

Financial Matters

11. President’s Bulletin No. PB 99/10 of 4 October 1999 shall continue to apply to the three
accounts of the Global Mechanism.

12.  Notwithstanding the paragraph above, the Global Mechanism shall prepare its annual work
plans and budget proposals in a comparable manner to other units in IFAD as part of [FAD’s Strategic
Budgeting and Resource Allocation process, so as to ensure complimentarily between the work of the
Global Mechanism and that of other units in IFAD with a view to programmatic collaboration as
set out in paragraph 4 above.
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POSITION DESCRIPTION

Mr. Christian Mersmann

NAME:

TITLE: Managing Director of the Global Mechanism
of the Conventton to Combat Desertification

GRADE: D-2

DEPARTMENT: Otfice of the President

Duties and responsibilities: Under the direction of the President of the Intemational Fund for
Agricultural Development (IFAD), or his designate, the principal responsibility of the Managing
Director of the Global Mechanism (GM) will be to ensure that the GM fulfils the mission entrusted to
it, i.e., to promote the mobilization of resources to support affected developing country Parties to
implement the Convention to Combat Desertification (CCD). Specifically, the incumbent shall

undertake the following tasks:

|I. Lead and manage all GM operations and activities in line with the functions and provisions of
the MOU established between [FAD and the Conference of the Parties to the UNCCD on the
operational modalities for the GM as well as those in the approved GM Business Plans;

2. Provide leadership to staff as well as good financial management in order to develop, monitor,
deliver and update the GM Business Plan, and operational strategy. Lead, manage and develop
a close liaison with appropriate organizational units of the housing institution (IFAD) to

cnsure synergy with its operations;

Develop and maintan productive partnerships with key stakeholders, including developing
and developed country Parties, bilateral and multilateral orgamizations, private sector, NGO
and other relevant partners, to ensure that the GM s responsive to emerging needs and

opportunitics;
Mobilize tinancial resources to support HNCCD mmplementation m collaboration with the
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facilitating the substantive inputs and support of UNDP, World Bank and IFAD to GM
activities, as well as other relevant agencies, in particular FAO, WEP, GEF, UNEP, regional
development banks, and relevant regional and sub-regronal organizations, following the
Collaborative Institutional Arrangement adopted by CCD COP-1 and the modalitics of

cooperation agreed by the Facilitation Committee;

broadening the funding basis for CCD implementation including private sector and various
foundations, and making proposals on how future needs for implementation of the CCD nught

be met;
ensuring development of a knowledge and communication strategy and information system,
centred on resource mobilization tor the CCD, including a financial information tracking
system;

advocate and liaise with the development agencies of developed country Parties, the OECD
and the European Commission to facilitate action taken under Article 6 of the Convention; and
to support country level partnerships und action programmes, and maintain an etfective
working relationship with the Permanent Secretariat of the CCD to contribute to the successtul

implementation of the CCD.
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PERSONNEL MATTERS

1. This document contains four personnel matters, which are
submitted to the Executive Board for its attention, as indicated in the
respective sections below: Financial Assistance to IFAD Staff Members
Facing Hardship Circumstances, Career Development, Administrative Tribunal
and the Cooperation Agreement with the IFAD Staff Association.

I. Financia)l Assistance to IFAD Staff Members

Faci Hards Circumstances

2. IFAD staff members have been facing 1increasing financial
constraints because of the slow movement on a number of personnel issues
within the United Nations Common System. For example, Post Adjustment
(other than for exchange rate adjustments) has been frozen since December
1984 despite substantial annual increases in inflation in Rome.

3. A constraint of particular concern to many IFAD staff members is
that of educational costs.

4, At present, the United Nations (UN) education grant system
provides for the reimbursement of 75% of allowable costs not exceeding
US$ 6 000; i.e. reimbursement levels not to exceed US$ 4 500. This level
has not changed sinced 1983 and has bhecome increasingly inadequate in
meeting educational costs incurred by a growing number of IFAD staff.
This is due to two factors: (a) fees in many educational institutions
have been rising rapidly, in line with typical cost escalation; and (b)
although the level of allowable reimbursement has remained constant in
US Dollar terms, the amount reimbursable 1in 1local currencies (e.g.
Italian Lire) has decreased as a result of the weakening US Dollar.

S. On the first point, the Consultative Committee on Administrative
Questions (CCAQ), the body representing 15 organizations of the United
Nations Common System, has estimated that tuition fees have increased in
Rome by 85% in local currency terms since 1983 when the education grant
was last adjusted. This is substantially higher than increases incurred
in New York, London, Vienna and Geneva. On the second point, the



-2 -

weakening US Dollar/Italian Lire exchange rate has meant that the maximum
reimbursement of educational costs in Italian Lire has declined from
Italian Lire 8.9 million per child in the academic year 1985/86 to Italian
Lire 6.3 million in the academic year 1987/88, compared with fees which
are now, In some cases, as high as Italian Lire 13.3 million.

6. The impact of this situation is particularly severe for staff
members whose children attend English language schools in Rome, none of
which are subsidized. While the cost of attendance at German, Italian and
French language schools in Rome are subsidized and have remained largely
within the level of reimbursable costs, only three primary schools among
the 14 English language schools (with a total of 20 primary and secondary
sections) have costs which do not exceed the maximum reimbursable amount.

7. As a consequence of this, several IFAD employees face heavy
education costs which are not reimbursed and are financed out of their
pockets. There are at present at least seven employees who spend more
than 15% of their total earnings (net base salary, post adjustment and
allowances, less compulsory deductions) on out of pocket educational
costs. For one employee, this figure reaches approximately US$ 18 300,
which 1is 37% of the staff members' total earnings. In contrast,
according to the statistics produced by the International Civil Service
Commission (ICSC) place-to-place survey conducted in 1983, it was
estimated that, on average, staff members were at that time expending only
2.7% of their UN earnings for education costs above and beyond the
expenditures covered by the education grant,

8. Recognizing the increasing difference between educational costs
and allowable reimbursements, the CCAQ strongly recommended to the ICSC
that allowable educational expenses be increased from US$ 6 000 to
US$ 8 000, permitting actual reimbursement of up to US$ 6 000 (75%) of
these expenses. The ICSC considered this matter at its July 1987 session
but decided not to recommend an increase in the grant at that time,
reporting that:

"Based on the statistics provided, the Commission considered that
there would be justification for a revision of the level of the
grants...... Becaugse of the financial difficulties facing the
United Nations system, however, most members of the Commission
preferred to defer a recommendation on the overall level of the
grant until 1988..... Several members of the Commission called
for this issue to be given priority consideration at its next
review."

9. The lack of action on this matter leaves IFAD staff facing
continuing heavy educational costs in the current academic year. This has
already led one professional staff member to decide to resign from IFAD.
It is estimated that the typical costs for replacing an employee is at
least US$ 40 000 for travel, transportation and other payments, quite
apart from the loss of experience which an employee has gained with the
Fund. While this is the only specific case of an employee departing over
high educational costs, a number of others who left have cited educational
costs as a factor.

10. It should be noted that other International Financial
Institutions (IFIs), with which IFAD competes for some of its key
professional staff, provide greater support for educational costs than is
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possible for IFAD. The World Bank, for example, uses a formula similar to
the UN but adjusts 1its base amounts by movements in the UN Post
Adjustment. This allows the World Bank to reimburse 75% of US$ 7 416 in
allowable expenses in Rome compared to IFAD's maximum of 75% of US$ 6 000.

11, Thus certain IFAD employees face two disparities: one in the
costs associated with children attending non-subsidized schools (largely a
language factor) as compared to subsidized schools and the other between
what IFAD can offer its employees compared to the support provided by
other IFIs.

12, It is in the light of these circumstances that the President
proposes to provide financial assistance to those facing particular
hardship caused by these educational costs, based on Section 6.1 of IFAD's
Personnel Policies Manual (PPM), which reads:

"6.1. Financial Assistance

6.1.1., The Fund recognizes that it may be necessary to make
arrangements to provide financial assistance to staff members for
certain specified purposes when their reasonable needs cannot be
met through normal sources of financing.

6.1.2. With this 1in mind, the President may propose the
introduction of such arrangements,"

13. To date, this section of the PPM has been used only for providing
emergency hardship loans. 1In this instance, the President proposes to use
his discretionary authority under this section, if there is no objection
by the Executive Board, to extend for the current school year (1987/88) a
limited number of emergency hardship grants to those staff members
carrying the highest financial burdens for educational purposes. It 1is
estimated that on the basis of the present exchange rate such grants
related to the 1987/88 school year would amount to US$ 30 000, which is
considerably less than the cost of replacing an employee, as indicated in
paragraph 9 above.

14. It is requested, in accordance with Section 6.1.2. of the PPM set
out in paragraph 12 above, that the Executive Board note the President's
intention to grant this special relief in extreme hardship situations, as
set out in paragraph 13 above,

II. Career velopment

15. After a decade of operation, the Fund has begun to experience
instances of several of its present staff members reaching the top of
their grade but having extremely limited opportunities for movement into
the next grade, due to the relatively small number of staff positions,
especially 1in the senior grades, in the approved Budget. IFAD's
competitive position vis & vis the other IFIs, particularly with respect
to the professional categories, gives cause for concern. The salary
scales and grading structure of several other IFIs are shown in the
Annex., It will be seen that, particularly 'in the senior professional
ranks, the opportunities for advancement are better in the World Bank and
the three regional development banks than in IFAD., Since the IFIs are
most similar to the Fund in attracting the professional talents required
by IFAD, these dissimilarities in treatment can be detrimental to IFAD's

interest.
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16. The President therefore proposes to enhance career prospects by
establishing, on a very restricted basis, a P-6 grade similar to that
which is used by the World Health Organization (WHO) and, as will be seen
from the Annex, by the African Development Bank (AfDB).

17. WHO uses the P-6 grade specifically for a number of highly
qualified and well-experlienced staff members who do not necessarily have
the "directoral" duties normally assigned to a Director of a Division or
Unit at the D-1 level, but who receive emoluments precisely equal to that
of a staff member at the D-1 level. Similarly, IFAD would propose using
the P-6 grade for some long standing staff members with a high degree of
specialization who are currently unable to move to the Director level
because of the very limited number of such positions. The President would
intend to use this provision on a carefully restricted basis and to ensure
that, at the maximum, only a few such appointments to the P-6 level would
occur at any one time. If the Executive Board approves the establishment
of the P-6 grade, the Fund would be able to retain valuable and
experienced staff members who might otherwise 1leave the organisation or
retire earlier than expected, given what they perceive as a 1limited
structure for career advancement prospects as compared to other IFIs.
Promotion of an employee to the P-6 level would in no way preclude that
employee from applying for a normal D-1 position which might become open
for competition.

18. The Executive Board 1is therefore invited to approve the
establishment of the P-6 grade of staff position, with emoluments
precisely equal to that of the D-1 grade.

III. Administrative Tribunal

19, The provisions of the IFAD Personnel Policies Manual (PPM) do not
provide for IFAD belonging to an Administrative Tribunal. This is
unusual, as all other United Nations Common System organisations and the
World Bank do have such a tribunal to objectively arbitrate and rule upon
disputes which, from time to time, may arise between staff members and the
administration,

20. The PPM provides, at the moment, for “"representation" provisions,
the text of which is as follows:

"4.10.2. Representation

(a) The President shall institute and maintain a simple
procedure whereby the views of employees, individually or
collectively, may be represented to him on any matter arising
from or in connection with the conditions and terms of their
employment.

Such representation shall be subject to the understanding that
the President will retain, under the provisions governing his
constitutional responsgibility as expressed in the Agreement and
in these policies, the right of final determination of matters
within his authority.
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(b) Should a matter affecting an individual employee not be
resolved as a result of representation under this procedure, the
employee or the President may refer the matter for final
determination to a three member tribunal comprising one member
nominated by the employee, one member nominated by the President
and an independent Chairman agreed between the two parties. The
decision of the Tribunal shall be binding on the parties."

21. Sub-paragraph (a) of Section 4.10.2. of the PPM has, over the
years, been the vehicle by which consultations have been held with staff
representatives, originally through the medium of a Staff Consultative
Committee and now through the conclusion of a Cooperation Agreement
between IFAD and the IFAD Staff Association. Sub-paragraph (b) has never
been used to date. The President and the IFAD Staff Association have,
from time to time, discussed the possibility of IFAD's adherence to an
appropriate Administrative Tribunal. The concept of an internal
tribunal, as provided in the PPM, may not be equitable as far as a staff
member 1s concerned because, inter alia, of the difficulties which an
individual staff member could face in engaging any knowledgeable or
prominent person to represent her/him in such an internal tribunal.
Furthermore, an internal tribunal in a small organisation l1like IFAD would
lack previous case law, procedure, precedent, etc. Thus consideration has
been given to IFAD's participation in an external tribunal.

22. The existing Administrative Tribunals which IFAD could consider
joining are: (i) the International Labour Organisation Administrative
Tribunal (ILOAT); (i1) the United Nations Administrative Tribunal
(UNAT); and (iii) the World Bank Administrative Tribunal (WBAT). The
various provisions of each of these have been reviewed by the Legal
Services Division and the Personnel Services Divigsion. Based on this
review, it is the intention of the President to arrange for IFAD to Jjoin
the WBAT if the Executive Board approves the enabling provisions. It is
felt that the WBAT would be the most appropriate tribunal, since IFAD has
close associations and working relationships with the other IFIs, and the
occupational groupings of IFAD staff members are similar. The
administrative procedures for the various tribunals are very similar and
rely more on written presentations, with little use of oral procedures.

23, The Executive Board is invited to approve the amendment of the
PPM, to enable the Fund to join an Administrative Tribunal when detailed
provisions have been worked out with the appropriate authorities
concerned, by deleting sub-paragraph (b) of Section 4.10.2. of the PPN,
set out in paragraph 20 above, and by replacing it with the following
sub-paragraph:

*(b) Should a matter affecting an individual employee not be
resolved as a result of representation under this procedure, the
employee or the President may refer the matter for final
determination to an Administrative Tribunal, membership in which
shall be arranged by the Fund."

IV. Coo ation reement with the JFAD Staff Association
24, At its Twenty-Eighth Session in September 1986, the Executive

Board discussed a draft Cooperation Agreement between IFAD and the IFAD
Staff Association. After some discussion, it was generally agreed that
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the President could proceed with the conclusion of such an Agreement with
the IFAD Staff Association on the understanding that, as stated in the
Minutes of the Twenty-Eighth Session of the Executive Board:

“the President would ensure that the Cooperation Agreement was in
conformity with the Personnel Policies Manual and all applicable
United Nations regulations and that no additional financial
implications for the Fund were entailed thereby."

Subsequently, after the President had satisfied himself that those
conditions had been met, the Cooperation Agreement was accordingly
concluded on 21 September 1987. Copies of the Cooperation Agreement
between IFAD and the IFAD Staff Association will be made available, upon
request, at the documents desk to the members of the Board during its
Thirty-Third Session.



SALARY SCALES AND GRADING STRUCTURE
OF OTHER INTERNATIONAL FINANCIAL INSTITUTIONS

A, African Development Bank

Sala Scales

(Converted to US$ at exchange rate as of 9 September 1987:

CF. = US$ 1
Grade Minimum Maximum
D-2 96 161 104 104
D-1 85 015 92 352
P-$ 75 396 90 370
P-6 76 4380 81 944
P-5 66 822 75 814
P-4 57 055 64 064
P-3 47 282 54 299
P-2 39 866 45 320
P-1 32 050 35 166

Sub-Professional Gategory

s-3 41 417 47 533
5-2 32 713 38 774
S-1 25 188 31 250

General Service

G-6 25 474 29 059
G-5 21 488 25 076
G-4 17 242 20 350
G-3 13 397 16 266
G-2 8 622 11 o011

G-1 7 291 9 204



A-2
B. World Bank/International Finance Co a FC
Salary Structure
Effective 1 May 1987
(in US$)
UN Rough Extended
Grade Equivalent Minimum Median Maximum Maximum
29 VP 81 250 92 460 103 670
28 AP 73 690 85 425 97 160
27 D-2 67 440 79 180 90 920
26 D-1 61 440 73 355 85 270
25 P-5 56 930 68 310 79 690
24 P-4 52 640 63 255 73 870
23 P-3 42 780 54 295 65 810 71 790 1/
22 P-2 36 980 45 120 53 260
21 P-1 29 330 36 980 44 630
20 P-1 29 330 36 980 44 630
19 26 200 31 440 36 680
18 25 350 30 185 35 020
17 24 070 28 500 32 930 34 880 2/
16 20 970 25 040 29 110 31 o10 %/
15 18 540 22 160 25 780 27 360 2/
14 16 100 19 340 22 580 24 080 2/
13 15 020 17 580 20 140 21 770 2/
12 13 720 16 525 19 330 20 140 2/
11 13 720 15 315 16 910 17 710 2/
1/ The extended maximum of the salary range for Grade 23 applies only to
Technical Specialists who, prior to 30 September 1985, were assigned
to positions graded L(T). It does not apply to new entrants to Grade
23 after that date.
2/ The extended maximum for Grades 11 to 17 (including the equivalent

grades in the former grade structure) 1is applied only to staff who
meet the following three conditions:

(a)

(b)
(c)

have at least 15 years of continuous service with the Bank and
IFC;

have an entry on duty date on or before 30 May 1975; and

have not been promoted since 30 May 1975.



World Bank
Compensation Statistics 1/

31 March 1985

Grade No, of Staff

28 2/ 24
27 52
26 78
25 336
24 1 124
23 279
22 786
21 320
20 77

1/
2/

Comprises Regular, Fixed Term, and Part-time regular staff,
Bank and International Finance Corporation.
Excluding the Senior Vice-Presidents (2).
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C. Inter—American Development Bank

Salary Scales
Effective 1 August 1987

(in US$)
Grade Minimum Median Maximum
I 67 656 75 114 82 572
II 59 640 69 480 79 320
III 52 296 63 930 75 564
v 45 612 56 214 66 816
\'} 40 020 49 404 58 788
VI 35 076 43 320 51 564
VII 31 188 38 568 45 948
VIII 27 744 34 194 40 644
IX 24 696 30 462 36 228
X 21 420 26 358 31 296
XI 19 176 23 508 27 840
XII 17 040 , 20 850 24 660
XIII 15 120 18 654 22 188
X1v 13 404 16 428 19 452

Xv 12 072 14 820 17 568
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D. Asian Development Bank

Profess ale
(Effective 1 August 1987)

SALARY
UJS$ per annum
Illustrative Positions Level Minimum Maximum
Director or Equivalent 10 79 325 86 125%
Deputy Director, Office Chief 9 75 165 82 665*
or Equivalent
( 8 65 065 79 325
Assistant Director, Manager (
or Equivalent ( 7 60 735 74 055
Senior Specialist/Officer and ( 6 52 000 69 285
Section Head or Eqivalent (
( S 48 770 65 010
( 4 45 925 61 225
Specialist/Officer and Unit Head (
or Equivalent ¢ 3 42 315 56 430
(
( 2 37 190 52 055
Young/Junior Professionals 1 27 580 45 250

* Subject to applicable ceiling currently US$ 82 600.
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E. UN Salary & Post Adjustment (at 41 points,

which {s actual Washington Post Adjustment)
SALARY
US$ per annum
Minimum = Maximum
vP 89 044 100 250
AP 72 105 79 226
D-2 60 699 70 318
D-1 S4 053 65 982
P-5 49 220 62 220
P-4 41 201 55 850
P-3 34 694 48 864
P-2 28 953 39 630

P-1 23 078 31 945
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INTERNATIONAL FUND FOR AGRICULTURAL DEVELOPMENT

Executive Board — Eighty-Second Session
Rome, 8-9 September 2004

HUMAN RESOURCES PoOLICY

1. Pursuant to Article 6, Section 8(d), of the Agreement Establishing IFAD, the President heads
and organizes the staff in accordance with regulations adopted by the Executive Board. The Executive
Board at its Third Session in 1978 approved the Personnel Policies Manual (PPM). It subsequently
amended the PPM at its Ninth, Tenth, Seventeenth, Thirty-Third, Thirty-Fifth and Forty-Second
Sessions. The PPM embodies the fundamental general conditions and terms of employment with the
Fund as well as the Fund’s and employees’ respective duties and obligations. The conditions and
definitions relating to eligibility to benefits were developed in accordance with the rules set forth in
the PPM. In 2000, the rules and procedures on human resources issues were compiled and
consolidated in the Human Resources Handbook (HRH).

2. On 27 September 2001, the President established an internal review committee for
modernizing human resources policy and procedures. The objective of the review was to propose a
modern, clear and transparent set of rules, policies and procedures that supported the Fund’s overall
objectives. The committee had the mandate to review four distinct areas of human resources policy
and procedures: recruitment; career development; performance evaluation; and recourse and appeals.
It concluded that modernizing human resources practices is supported by three pillars: (a) a dynamic
and strategic human resources function; (b) the quality of managers and their leadership capacity; and
(c) modern policies and procedures. Following the committee’s recommendations, the President
approved an action plan. One of the actions specified in this plan was the redrafting/rewriting of the
PPM and the HRH. The committee recommended that the PPM be transformed from a regulatory
document into a general statement of principles to guide human resources management.

Due to resource constraints and environmental concerns, IFAD documents are produced in limited quantities.
Delegates are kindly requested to bring their documents to meetings and to limit requests for additional copies.
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3. The attached draft Human Resources Policy (HRP), which is being submitted to the
Executive Board for approval, is the result of a team effort and is meant to replace the current
PPM. A draft of the HRP was circulated to all staff for review and discussion. The attached
HRP reflects these discussions. In addition it:

(@

(®
(©)

@
©
®

provides guiding principles, focusing on policies, rights and obligations, for the
human resources management processes under which the President will manage
IFAD staff;

places the responsibility for policy decisions on the Executive Board and for
human resources management procedures on the President;

introduces required new policies in areas of career development, alternative work
arrangements, personal conduct, harassment, grievance, discipline and separation;

allows for scope to amend and adapt procedures to any changes that arise;
is brief and provides easy tracking and amendment of policy statements; and

bears a different title, which reflects a more contemporary reference to human
resources.

Recommendation

4. The Executive Board is invited to consider and approve the Human Resources Policy
(HRP) attached hereto and to authorize the President to amend the procedures accordingly.
The HRP shall enter into force as soon as the President has approved the supporting
procedures. The Personnel Policies Manual (PPM) shall be repealed.
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DEFINITIONS

Agreement The Agreement Establishing IFAD

Consultant An individual holding a contract to provide services to IFAD
Fund or IFAD The International Fund for Agricultural Development
Governing Council | The Governing Council of the Fund

Executive Board

The Executive Board of the Fund

President

The President of the Fund

Staff Member or
Staff

A person or persons holding a regular, career, fixed-term, temporary
or indefinite contract with the Fund

iii
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INTERNATIONAL FUND FOR AGRICULTURAL DEVELOPMENT (IFAD)
HUMAN RESOURCES POLICY

INTRODUCTION
IFAD’s mission is “to enable the rural poor to overcome their poverty”.

IFAD concentrates its investments, research and knowledge management efforts, policy dialogue and
advocacy on the attainment of three strategic objectives: strengthening the capacity of the rural poor
and their organizations; improving equitable access to productive natural resources and technology;
and increasing access to financial services and markets.

It draws on the creative energy and talents of its people to generate success in achieving its mission
and objectives.

The IFAD headquarters seat is located in Rome, Italy, but it undertakes field activities in various
countries in collaboration with partners, governments, non-governmental organizations and other
United Nations organizations.

A Governing Council and an Executive Board, consisting of representatives from Member States,
provide policy direction to the Fund. A President serves as the chief executive officer and reports to
the Executive Board and the Governing Council.

In accordance with the Agreement, the Headquarters Agreement and other conventions, IFAD enjoys
such privileges and immunities as may be necessary for the exercise of its functions and fulfillment of
its purpose. Those privileges and immunities granted to staff and consultants under Article 10 of the
Agreement or under the Headquarters Agreement or under the Convention on Privileges and
Immunities of the Specialized Agencies of the United Nations, 1947, are provided to them to facilitate
the carrying out of their work. They shall not furnish an excuse to the staff or consultants who enjoy
them to use them for the non-performance of their private obligations or failure to observe laws and
police regulations.

PURPOSE OF THE POLICY

IFAD exists in a rapidly changing political, economic, social and technological environment. It needs
to adapt to diverse and changing requirements by continuously developing organizational capability,
improving performance by empowering staff, stimulating their creativity, rewarding risks and
innovation and investing in continuous improvement through knowledge sharing and training.

The Human Resources Policy provides guiding principles of the various human resources
management processes, in accordance with which the President shall manage the employees of IFAD.
The policy is part of its framework to transform IFAD into a 21% century organization — an
organization in which the principles of openness, transparency and accountability are imbedded in the
culture of IFAD and where performance is driven by values.

The new Human Resources Policy also reflects an evolution in IFAD’s human resources management
system, which is based on competencies and values. It recognizes people as IFAD’s most important
knowledge resource and acknowledges the link between good human resources management and
delivery of programme results. The new policy will: strengthen the performance management
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framework focusing on accountability, simplify processes and enable the human resources
management system to be a service function in transforming IFAD into a continuously learning
organization.

The Human Resources Policy sets out the conditions of service and the basic rights, duties and
obligations of all staff and consultants of IFAD. It is designed to be fair to all those concerned and
create the foundation of support that will enable staff and consultants to take a sincere interest and
pride in [IFAD and effectively achieve objectives, while responding to the needs of the rural poor.

COMMITMENT TO STAFF

IFAD recognizes staff as its most valuable asset and is committed to establishing a productive and
creative work environment to achieve the objectives of the Fund, ensure staff well-being and a respect
for the work/life balance.

It is the aim of the Executive Board and management to attract and retain staff of the highest quality
by: establishing conditions of employment that are fully competitive within the respective labour
markets from which IFAD draws its staff, providing a work environment that is intellectually
stimulating and professionally rewarding, offering a safe and well equipped work environment and
most importantly providing opportunity for staff participation in matters that affect them and their
work.

APPLICATION

This policy applies to all staff appointed by the President to perform services for IFAD and to
consultants.

CHANGES
The Executive Board shall approve changes to the Human Resources Policy, as deemed necessary. In
proposing changes to the Human Resources Policy, the President shall consult with relevant staff and

give due consideration to their comments and advice. Changes approved by the Executive Board will
be reported promptly to staff and the Human Resources Policy updated.

vi
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GENERAL PROVISIONS

1. Mandate

1.1 In accordance with Article 6, Section 8(d), of the Agreement Establishing IFAD, the
President shall head the staff and, under the control and direction of the Governing Council and the
Executive Board, shall be responsible for conducting the business of the Fund. The President shall
organize the staff and consultants and shall appoint and dismiss staff and consultants in compliance
with this policy, as adopted by the Executive Board.

1.2 The President shall ensure the observance of this policy and shall develop, provide and
maintain such programmes, rules and procedures consistent with this policy as she/he considers
necessary for the efficient and effective conduct of IFAD’s business.

1.3 Any matter of human resources management not specifically treated in this policy will be
decided by the President in the light of practices, rules and procedures adopted in the United Nations
Common System as well as other similar financial institutions.

1.4 The President may delegate all or part of these responsibilities and authorities accorded to
him in this policy unless expressly stated otherwise.

2. Obligations of the Fund

2.1 The Fund shall at all times act with impartiality in its relationship with staff and consultants
and shall make adequate financial provision to meet the terms of their employment.

2.2 The application of this policy to staff and consultants shall be made without discrimination as
to ethnic, social or political background, colour, nationality, religion, age, sex, disability, marital
status, family size or sexual orientation.

3. Obligations of Staff

3.1 The status of staff for the duration of their employment with the Fund is that of international
civil servants. Their responsibilities are exclusively international and, by accepting appointment, they
pledge themselves to discharge their functions and regulate their conduct solely with the interest and
objectives of the Fund in view.

4, Oath or Declaration

4.1 In accepting IFAD’s appointment, staff members signify their intention to abide by IFAD’s
Human Resources Policy and procedures and accept the responsibilities set forth. Each staff member
shall subscribe to the following oath or declaration:

“I solemnly undertake:

That, to the best of my ability, I will at all times discharge my duties with efficiency, diligence
and fidelity and work honestly and conscientiously for IFAD.

That I have read and understood the Human Resources Policy and Human Resources Policy
and Procedures Manual of the Fund and agree to abide by their provisions and any additions
or alterations to them that may be adopted from time to time.
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That I will accept no instructions in regard to the performance of my duties from any
government or authority external to the Fund nor will I provide or permit to be provided any
confidential information to such governments or authorities nor will I request such
governments or authorities to take actions on my behalf.”

5. Duties of Staff
5.1 Staff are subject to the authority of the President and to assignment to any of the activities of
the Fund.

52 Staff shall comply fully with the requirement of this policy, the provisions of their contract of
employment and such procedures, rules and orders as the President may promulgate.

6. Transferability and Travel

6.1 Staff are subject to transfer away from the location of their initial appointment to the Fund
and to official travel on behalf of the Fund to any part of the world at any time.

7. Representation

7.1 The President shall develop and maintain mechanisms of representation whereby she/he may
be apprised of staff ideas and suggestions about the views of employees, individually or collectively,
on any matter arising from or in connection with the conditions and terms of their employment.

7.2 Such representation shall be subject to the understanding that the President will retain, under
the provisions governing his responsibility as expressed in the Agreement and in this policy, the right
of final determination of matters within his authority.

8. Recruitment and Appointments

8.1 Paramount in the appointment of staff, consideration shall be given to the necessity of
securing the highest levels of competence, technical ability and integrity’ available, and to do so by
ensuring competition among candidates. The recruitment of professional staff will result in the
selection of the individual judged to be the best person for the position, taking into account the criteria
of equitable geographical distribution and gender balance. IFAD believes that such diversity
contributes to its intellectual strength and effectiveness. The President’s appointment decisions shall
be final.

82 IFAD recruits staff and consultants only from Member States.

83 Recruitment and appointment procedures shall be developed that are transparent and
consistent so as to ensure that applicants have an equal opportunity to fill job openings.

8.4 Recruitment and appointment at IFAD shall be conducted in accordance with the Agreement
and procedures based upon open competition, merit, and respect for the following elements:

(a) adequate publicity — vacancies publicized to provide potential candidates with every
reasonable opportunity to apply;

! Article 6, Section 8(e), of the Agreement Establishing IFAD.
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(b) absence of discrimination — selections for interview made impartially through a process
that neither discriminates nor unduly favours candidates on the basis of ethnic, social or
political background, colour, nationality, religion, age, sex, disability, marital status,
family size or sexual orientation; and

(c) highest standards — candidates assessed on the basis of the highest standards of
competence, integrity, and appropriate experience to carry out IFAD’s objectives.

9. Remuneration

9.1 The objective of IFAD’s salary programme is to attract, retain, motivate and reward the best
possible workforce in ways that are cost effective, bearing in mind IFAD’s responsibility to
Member States. To meet this objective, IFAD uses a salary programme that:

(a) pays each staff member a salary;
(b) rewards an individual’s performance with performance-based increases; and
(¢) s clear and easy to administer.

9.2 A benefits programme that will support IFAD in the goal to attract and retain the best
qualified and experienced people shall be developed.

9.3 The salary and benefit levels shall follow the methodology followed by the United Nations
Common System, as applied to various duty stations.

9.4 Staff shall become participants in the United Nations Joint Staff Pension Fund (UNJSPF) in
accordance with the rules and regulations of the UNJPSF, unless excluded by the terms of their
contract or by the rules and regulations of the UNJSPF. Claims from staff alleging non-observance of
the rules and regulations of the UNJPSF shall be considered by the United Nations Administrative
Tribunal (UNAT) under the procedures prescribed in the Administrative Rules of the UNJSPF.

10. Hours of Work, Official Holidays and Leave

10.1  Staff and consultants shall devote all time and energy during office hours to fulfilling the
requirements of their appointment. To this end, rules and procedures regarding working hours,
overtime, official holidays and leave (vacation, compensatory, sick, maternity and paternity) shall be
established.

11. Performance Evaluation System

11.1 A Performance Evaluation System (PES) shall be established as one of the management
systems for planning, developing and evaluating staff performance. The purpose of the PES will be to
establish a culture in which managers, individuals and groups take responsibility for continuous
improvement. Through performance management, IFAD will seek to:

(a) provide greater clarity of job/role requirements to holders;

(b) encourage dialogue through self-evaluation and by offering regular feedback to
individuals for their encouragement, improvement and personal recognition;

(c) identify competency-development needs;
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(d) establish a proper basis for making promotion and performance-based salary increase
decisions;

(e) strengthen managerial capabilities;

()  continuously improve the working culture of IFAD; and

(g) ensure that supervisors are accountable for their decisions.
12. Career Development

12.1  Procedures shall be developed to provide staff with opportunities for professional growth and
advancement as driven by the business needs of [IFAD and contributing to the achievement of IFAD’s
strategic objectives. These procedures will encourage staff to use their abilities to the fullest and to
grow in their jobs and careers through the use of their own initiative.

13. Alternative Work Arrangements

13.1  Alternative work arrangements are to allow IFAD to develop a strong, flexible, more viable
workforce and a workplace with productive and committed staff. These work options will help meet
staff needs and promote staff commitment by helping them balance work and family responsibilities.
At the same time, they will foster better staffing levels to meet IFAD objectives. Such alternative
work arrangements may include, but are not limited to: flexitime, teleworking and part-time
schedules. ’

13.2  Appropriate rules and procedures concerning these alternative work arrangements shall be
developed.

14. Personal Conduct

14.1 A Code of Conduct shall be established that will regulate the conduct of staff and consultants,
aligning it with the interests of IFAD.

15. Harassment and Discrimination

15.1 IFAD will not tolerate any form of harassment, within the workplace or associated with the
work performed on behalf of the organization at headquarters or in the field. No staff or consultants
shall be harassed or intimidated, nor discriminated against because of ethnic, social or political
background, colour, nationality, religion, age, sex, disability, marital status, family size or sexual
orientation. No staff or consultants shall be subject to any abuse of power due to a
supervisor/supervisee relationship. Procedures to counter harassment and discrimination shall be
developed.

16. Grievance Resolution

16.1 It is of primary concern to IFAD that all staff and consultants should be treated fairly and
equitably. Occasions may arise when staff or consultants feel that they have not received treatment or
obtained the satisfaction expected either from IFAD, their supervisor or a colleague. In such
situations, it is important that staff or consultants have the opportunity to voice their dissatisfaction
and to seek redress. Grievance and disciplinary procedures shall be developed.
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16.2  Should a matter affecting an individual not be resolved as a result of representation under this
procedure, staff or consultants may refer the matter for final determination to the International Labour
Organization Administrative Tribunal (ILOAT).

17. Separation

17.1 It is the policy of IFAD to ensure that all staff and consultants leaving IFAD, whether
voluntarily or involuntarily feel that they were treated with respect, equity and dignity. Rules and
procedures for separation shall be developed.
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Dear Sir,

In re Saez Garcia

[ enclose a complaint that Mrs Ana Teresa Saez Garcia has brought against
the International Fund for Agricultural Development.

The complaint forms, duly filled up and with brief and appendices, were
delivered to me on 9 July in a DHL parcel whose receipt was dated 8 July 2008. I also

-— enclose a photocopy of the receipt.

In accordance with Articles 6(4) and 8 of the Tribunal’s Rules, I ask you to
send me the Fund’s reply, in English and sixfold, within thirty days of the date of

receipt of this letter.

Yours faithfully,

Ce ==

Catherine Comtet
Registrar

The President
International Fund for
Agricultural Development
via del Serafico 107
[-00142 Rome



APPENDIX 1
COMPLAINANT’S BRIEF
1. Statement of Facts

A. Complainant’s Position

1. The complainant entered on duty with [FAD on 15 March 2000 as a programme officer P-4
in the Global Mechanism of the United Nations Conference to Combat Desertification and Drought
(UNCCD), housed in the Office of the President of IFAD (attachment 3). She was later appointed
Programme Manager for Latin America and the Caribbean (attachment 4 and 6).

2. The complainants performance during this period was fully satisfactory. In her last
performance evaluation (attachment 8) she was recommended for promotion to P-5, the level at
which the post had been approved in the programme of work and budget of the Global Mechanism

even though filled at P-4.

B. The Global Mechanism

3. The Global Mechanism was created by the Conference of Parties (COP) of the UNCCD at
its first meeting. In order to ensure several institutional services, the COP entered into a
Memorandum of Understanding (MoU) with IFAD (attachment 1), whereby IFAD agreed to host
the Global Mechanism and to provide administrative support to it. The staff of the Global
Mechanism is subject to IFAD personnel rules (attachments 1, 2, 3, 4, 6 and attachment 7 para. 10
and 11) and during the complainants tenure all the staff at the Global, Mechanism received IFAD

contracts.

4. The management of the Global Mechanism is clearly stipulated in the MoU (attachment 1
sections [, II and III). The Managing Director is subordinate to both the COP and the President of
IFAD. The COP is the highest authority of the Global Mechanism. The Managing Director is
appointed by the President of IFAD upon nomination by UNDP. The Managing Director's line of

accountability is explained in the MoU.

5. The Managing Director reports to the COP by submitting for approval by the President of
IFAD the programme of work and budget of the Global Mechanism, ‘including proposed staffing,
and then on behalf of the President of IFAD he submits it to the UNCCD Secretariat for approval
by the COP (attachment I section III para. 4 and attachment 10a.). Within IFAD he is to participate
in the Global Mechanism Advisory Group, whose chair reports to the President of IFAD and

advises him on Global Mechanism matters (attachment 7 para. 3).

6. In October 2005 the Conference of Parties (COP) of the Desertification Convention
received a proposed programme of work and budget for the 2006-2007 biennium (attachment 12
official document ICCD/COP(7) ). The related staffing proposal for the core budget was for nine
professional posts, including that of the complainant which was proposed at a P-5 level as proposed
to the COP by the Managing Director on attachment 10b ( ICCD/COP(7)/2/Add.1(B) paras. 15 to
17, para. 20) . The COP approved the programme of work and staffing proposal (attachment 12),
but it reduced the requested‘core budget’by 13 per cent, as reported by the Managing Director. This
continued a trend of the COPs under funding the core budget while allowing the Secretariat of the
UNCCD, including the Global Mechanism, to utilize funds from previous years and from voluntary



contributions to fund ongoing activities (attachment 5 para. 21 and attachment 9) and as attachment
10a. shows the Managing Director reported on July 8 2005 ‘the assessed contributions approved by
the UNCCD Conference of Parties for the Global Mechanism core budget have in the past two
years covered about one third of its total operational budget.. This was submitted to the COP for
approval in attachment 10b. ICCD/COP(7)/2/Add.1(B) paras. 15 to 26.).

7. C. Non-Renewal of Complainant’s Contract

8. On 30 October 2005 the Managing Director held a staff meeting to convey the results of
the COP, including the reduced core budget. He reassured the staff that this would not represent any
adverse consequences for them, but would be met by savings on other expenditures such as travel
and participation in major events. This was later on reiterated at the meeting that took place on 12

and 13 December (attachment 14).

9. On 12 and 13 December 2005 the Managing Director of the Global Mechanism presented to
the staff laying out the plans and staffing for the biennium with a New Organization Chart
announcing 6 new positions, chart to be effective on the 1* January 2006 (attachment 14). The new
organization chart included the complainant's position and name against that position of Programme

Manager for Latin America and the Caribbean.

10.  On 15 December 2005 the Managing Director had scheduled a meeting with the
complainant to finalise her performance evaluation for the year (attachment 13). When the
complainant arrived the Managing Director announced that the purpose of the meeting was not
performance evaluation; he handed the complainant the letter stating that her contract, to expire 15
March 2006, would not be renewed (attachment 15). He said that the reason was the reduction in
the core budget decided in October, which translated into 1 professipnal and 2 general service
positions not to be paid by the core budget, in response to which he had decided to abolish the post
for the Programme Manager for the Latin America and the Caribbean. On the last day before the
three-month notice required by IFAD, this was the first information or exchange that the

complainant had had of her non-renewal.

-11. . Later that day the Managing Director distributed a ‘revised version of the new organizational
chart to all staff, to the effective the 1 of January, in which the complamam’s name and posmon

were eliminated (attachment 16).

D. Internal Proceedihgs

12. The complainant requested administrative review of the decision (attachments 22 and 23)
but she was notified by Office Memorandum two days prior to her separation that the only recourse
was to request Facilitation in accordance with the Human Resources Procedures Manual (HRPM)
chapter 10 (attachment 24). The complainant requested Facilitation (attachment 26), which
concluded on 22 May 2007 without agreement (attachment 28). The complainant therefore
appealed to the Joint Appeals Board of IFAD seeking reinstatement with a contract of two years,
lost salary, allowances and entitlements, and moral damages of US$ 50,000 (attachment 29)

13.  The Joint Appeals Board found unanimously that the Managing Director of the Global
Mechanism had acted beyond his authority in not renewing the complainant’s contract, that it had
found no material evidence of consultation with the President of IFAD, that the complainant was
denied due process by IFAD and that the actions of the Managing Director were heedless of the
career and human feelings (attachment 30 paras. 31-32-33). The Joint Appeals Board unanimously



recommended that the complainant be reinstated with a contract for two years and that she be paid
all salaries, allowances and entitlements that she had lost since March 2006. (attachment 30 para.

34)

14. The President of IFAD rejected the Joint Appeals Board recommendations and denied all of
the complainants claims (attachment 31). This is the decision impugned.

2. Complainant’s Pleas

A Receivability

15. The decision impugned was issued by memorandum of the President of I[FAD dated 4 April
2008 (attachment 31) and received by the complainant on April 11 2008 (attachment 32) The

present complaint is filed within 90 days.

16.  No objection has been raised to the receivability of the internal appeal in IFAD.

B. Merits

(1) The Managing Director exceeded his authority in deciding not to renew the complainant’s
contract

17.  The authority of the Managing Director is limited by the Memorandum of Understanding
between IFAD and the COP (attachment 1). He is clearly subordinate to both the COP and the
President of IFAD. He has no authority to invent his own programme of work independently of the

COP and the President of IFAD. \

18.  In the present case, the Managing Director was obligated to implement the programme and
staffing approved by the COP with the core budget resources including extra-budgetary resources,
which the COP had indicated (attachment 12). If he contemplated a major shift in programme
emphasis he was clearly bound to inform the President of IFAD, obtain his sanction and obtain
endorsement by the COP as per the procedures stipulated in the MoU (attachment 1 section III
para.6). He neither informed nor obtained endorsement from either, except perhaps after having

abolished the post.

19. If force majeure had really required the Managing Director to reduce the programme and
staff, which the Joint Appeals Board report and the complainant had demonstrated was not the case;
he was obligated by the Memorandum of Understanding to obtain the approval of the President of
[FAD. The Managing Director has claimed that he did consult with Senior Management but that
there is no record of the discussion because of its sensitivity. The Joint Appeals Boards findings on

this point are eloquent (attachment 30 para. 23-24):

o There is no indication that the Managing Director submitted a new budget requesting the
reduction of a single professional post for the President of IFAD's approval . . ..
Similarly, there is no evidence that the Managing Director consulted or obtained
approval from the President to change the GMs strategic direction by abolishing the post
of [complainant] prior to informing the Appellant of the non-renewal of her contract.

o}



20. It is also significant that the Global Mechanism Advisory Committee created under the
President Bulletin PB/04/01 (attachment 7 para.3) was never even informed nor convened prior to
the decision making. It had last met in September 2005 and discussed the submission to the COP
with the announcement of the Managing Director of 16 new positions, but it was not convened to
discuss a major change in direction which affected a staff member (attachment 11). The formal
minutes of this meeting, held on September 14 2005, was to ‘discuss the reorientation of the GM's
priorities and organizational modalities beyond 1 January 2006 (attachment 11 para.1). Then the
- Managing Director indicated that ‘an additional 16 posts will be required to adequately Manage

GMs portfolio

21, The Managing Director has attempted to distinguish between the “guidance’ that he receives
from the COP and his managerial role to transform the COP guidance into operations. The
Memorandum of Understanding does not really reflect this dichotomy. Although it does not use the
word “managerial’, it does say that the COP will provide*policy and operational guidancé’.

22.  Finally, the COP itself requested the Executive Secretary of the convention (the decision
does not mention the Managing Director) ‘to consult with the Bureau of the COP on any
adjustments that may be necessary in the programme of work as foreseen in the core budget for the
biennium 2006-2007, in the event that sufficient resources are not available to the secretariat in a
timely fashion from the approved budget’ (attachment 12, para. 32). This was not done.

2) The approved core budget did not require elimination of complainant’s post

“

23.  There is ample evidence that the modest budget cuts imposed by the COP did not require
the abolition of the complainants post.. The COP authorized $ 3,886,000, slightly more than in
2004-2005. It also authorized the Global Mechanism to continue the practice of previous years of
using non-core resources to carry out the core programme (attachments 5 and 9) and as stated by

the Managing Director in attachment 10a. and 10b.

- 24, The Managing Director does have full power to approve expenditures from the voluntary
contributions account, the ‘second accounf’ of the Global Mechanism, which holds voluntary
contributions for administrative expenses (attachment 2). This can be demonstrated by the reports
of former Managing Directors to IFAD's Governing Council and IFAD Executive Board in which
they exercise their authority to transfer resources from voluntary contributions into the core budget
to safeguard the core budget positions approved by the COP. This is reported by the Managing

Director of the Global Mechanism to IFAD's Executive Board at its 80" Session ¢ The core budget -
approved by COP 6 for the biennium 2004-2005..qeates a resource gap of about 1.2 million per
year in comparison with the requested budget. Therefore, to fulfill its mandate, the GM will have
to raise additional voluntary contributions’.(attachment 9 ). Similarly, in 2005 the Managing.
Director reported to IFAD's 28" Session of its Governing Council the shortfall of 1.2 million per
year. It is to be noted that the gap was covered by voluntary contributions and savings were made
in other expenditures with no changes in the terms and conditions of employment of the COP
approved positions. In his submission of the programme of work and budget to the President on
July 8 2005, the Managing Director requested for approval : k this zero-growth scenario, the core
budget will continue to finance 9 professional staff and 5 general service staff. The staff training,
including temporary professional officers and consultants, will have to be financed through
voluntary contributions to avoid a decrease in support to affected countries’(attachment 10a.).
Evidence shows that as late as 13 December 2005 the Managing Director stated his intention to use
the voluntary contributions account to cover any budgetary shortfalls and reported to staff the



recruitment process of the new 6 professional positions of the New Organizational Chart to be
effective as of January 1" 2006. (attachment 14). And in fact he transferred two general service
posts from the core budget to voluntary contributions in 2006 as confirmed by the Managing
Director in his reply to the Director of Personnel on February 7 2006 ‘e argument that two GS
(general service) staff were equally affected are not valid, since I found temporary employment for
them through voluntary financial contributions at the GM (Global Mechanism).(attachment 21). It
is to be noted that the mentioned staff was just transferred from one budget line, core budget, to
another budget line, voluntary contributions ‘second account, and their contractual terms were not
changed. There has never been any explanation by the Managing Director nor a request from IFAD
for justification of why he did not do the same for the complainanfs post as he had the authority to
use the voluntary contributions under the ‘second account as per the President Bulletin PB No. 99/10
Accounts of the Global Mechanism ‘First account and Second Account (attachment 2).

25.  The real financial situation of the Global Mechanism can best be appreciated by the new
additional professionals hired in 2006, in particular during the 6 months following the non-renewal
of the complainants contract and throughout the biennium 2006-2007. The Joint Appeals Board
findings clearly stated the increasing work force of the whole organization by the recruiting of 3
new professionals with a two year-fixed term contract, the recruiting of ‘4 numbei’ of consultancy
contracts ‘ to work for the Latin America region in contradiction to the claims made by the
Managing Director of his decision to deemphasise the support to the region. Attachment 27
contains the contracts of these consultancies, travel expenditures, and terms of reference in
Objectives of the consultancy. It is to be noted that the Managing Director in his response to the
Appeal quoted these consultancies services were hired to ‘avoid major disruption and to cover some
of the work in Latin America and the Caribbean The Joint Appeals Board findings are clear in this
issue (attachment 30 para.29) . The substance review of budget showed no evidence of the
Managing Director's claims. It has been demonstrated that the terms of reference very like those of
the complainanfs functions (as reported in the complainants Performance evaluation PES 2004-
2005, attachment 16.) proved that there was no reduction in work force but rather a pronounced
increase. As the Joint Appeals Board found, there is no evidence of a true budget shortfall”

3) IFAD did not exercise its duty of care towards the complainant

26.  Supposing that the budget restriction truly influenced the abolition of the complainant’s post,
it did not require the non-renewal of the complainanfs contract (Joint Appeals Board report:
attachment 30). She had had exemplary performance (PES) at IFAD and the second-most seniority
in the Global Mechanism. She had quite specific qualifications in the areas that the Managing
Director said he wished to emphasize in the future (attachment 13 PES part [I). The complainant
was not considered for any of the new positions in the Global Mechanism, nor for any training that
might be required to make her more qualified, as indicated in the HRPM chapter 11.3.9(b).

27.  The Joint Appeals Board unanimously found that the complainant was not seriously
considered for any other position in IFAD (attachment 30). Even though she had an IFAD contract,
IFAD preferred to treat her as a Global Mechanism problem, not an IFAD obligation. IFAD's
ambivalent attitude toward the Global Mechanism staff is indicated in the formal minutes of a
meeting of the Staff association with the President and IFAD's Senior management (attachment 25)
reads ..On the second issue, ECSA (staff association) explained that the status of the staff in the
hosted organizations (such as the Global Mechanism, .} and the obligation of IFAD management
with regards to Human Resources Management in this organizations need to be clarified. This
issue has come to the fore front in the wake of re-organization and abolition of one post taking
. place in the Global Mechanism. On the one hand, the staff of these organizations is offered



employment with IFAD under the terms and conditions of the HRPM. On the other hand. while ‘FH
(IFAD's Personnel Division) feels it can provide administrative support to GM staff it does not

consider them the staff of IFAD!

28.  The way in which the complainant was told of her separation at the last possible minute
(exactly 90 days before the expiry of her contract) in the absence of any exchange nor discussion is
indicative. It is significant that the Managing Director presented the biennium work programme and
the New Organizational Chart only two days before to all staff on December 13 and to professional
staff on December 12, (attachment 14), “suggests,” according to the Joint Appeals Board. ‘that there
was not a careful deliberation of actions taken or of obligations to staff. It also suggests that the
non-renewal was not undertaken in a manner that was consistent with IFAD's human resource
policies and procedures! (attachment 30). The formal Minutes of December 20 2005 with the
Director of Personnel demonstrate the haste and the unilateralism of his decision (attachment 17).

29.  The President of IFAD has found that due process was followed in this case because the
complainant received three months notice, was offered a six-month consultancy contract and was
given “due consideration’ for nine vacancies (attachment 31). The Joint Appeals Board found that
the decision was “contrary to the rules and spirit of the HRPM!’ (attachments 30 para. 31).

30.  Three months notice is required in any case, but it does not exhaust the process required.
The 6 months consultancy contract was offered with the letter of notice but only at the end of
February was the complainant given the Terms of Reference of the consultancy (attachment 27)
and therefore no serious consideration could have been given. It was designed as an insulting offer,
a‘training’ contract as defined by the Managing Director’s response to the Appeal which would not
have enhanced her qualifications for any position. She was expressly denied the possibility of

extending her current contract for six months (attachments 21 and 24) tq allow for the review of the -
decision-making leading that affected her. The damage to her professional reputation of having
been separated in such abrupt and unjustified manner from IFAD would not have been diminished

by such a consultancy.

31.  As for the claim that the complainant received “due consideratiori’ for nine vacancies this is
directly contradicted by the Joint Appeals Boards finding (attachment 30 para. 28) that“nor is there
evidence of any attempts to relocate the complainant elsewhere in the GM or IFAD’. Significantly,
the President does not refer to this finding. In fact the nine vacancies all arose after the
complainant’s termination; she applied for them as an external candidate.

@) IFAD did not apply its own HRPM procedures to the complainant

32.  Itis true that IFAD's HRPM states that fixed-term contracts expire on the date mentioned in
the contract. But non-renewal is not automatic. As the Tribunal has frequently found, the decision
not to renew a fixed-term contract should be based on valid reasons and no flaws on the

implementation of the procedures.

33.  The IFAD HRPM specifies that the staff member's performance, the need for the post and
the existence of funding all determine whether it will be renewed (HRPM para. 1.21.1). As has
been demonstrated above by the Joint Appeals Board, all of these factors indicated that the
complainant’s contract should be renewed. The performance evaluation concluded in February 2005
and approved by the Management Review Group (MRG) recommended renewal of the
complainant’s contract for 2006-2007 (attachment 8) with a recommendation for promotion.



34, It is to be noted that the HRPM specifies the procedures applicable within the performance
evaluation (PES) process for the non-renewal and for work force reduction. In case of doubt about
renewal, the department head (in this case the Managing Director) must consult with the President
about the course of action to follow (HRPM para. 1.21.4). As the Joint Appeals Board has found,
‘to evidence was presented or found to support the Respondent’s claim that the decmon was made in

consultation with IFAD's Management, prior to the decision.

35. IFAD's policy toward separation is set out in the heading to HRPM chapter. I1 on
termination: Tt is the policy of IFAD to ensure that all staff and consultants leaving IFAD, whether
voluntarily or involuntarily, feel that they were treated with respect, equity and dignity” These were

grossly lacking in this case.

36. In cases of redundancy, the HPRM provides (para. 11.3.9) that every effort should be made
to absorb redundancy through natural wastage, to find altemative employment and provide training
if necessary and give as much advance notice as possible. It also provides a review process (para.
11.3.12), which the complainant requested (attachments 17 and 23) and which the chair of the
Staffa Association requested in different occasions (attachments 18, 19 and 20). The Joint Appeals
Board found that all these procedures were applicable to this case and that they were not applied,

denying the coinplainant due process (attachment 30 para. 27).

(5 The President failed to give reasons for rejecting the Joint Appeals Boards

recommendations

37. The Joint Appeals Board arrived at detailed findings in the complainants appeal and it
recommended a series of actions, including reinstatement and back pay.,The President simply noted
that fixed-term contracts expire by their own terms and that due process was followed.. He makes no
reference to any of the Joint Appeals Boards findings in particular that the budget did not justify the
non-renewal of the complainants contract. He makes no reference to the multiple findings
concerning the applicability of chapter 11 of the HRPM nor those concerning I[FAD's duty of care
and the heedlessness of the actions against the complainant. He claims that the complainant
received due consideration for other posts without appearing to be aware of the Boards finding that

she had not.

38. The Tribunal has consistently ruled that when a final decision-maker rejects a
recommendation of the internal appeals body, in this case the Joint Appeals Board, he is obliged to
state his reasons. The President of IFAD failed to provide any reasons or explanations on the Joint
Appeals Board findings and recommendations (attachment 31).

The Complainant states:

I. That the decision of the Managing Director for the non-renewal of her contract is unlawful,
discriminatory and displayed an abuse of authority (as per the findings of the Joint Appeals
Board report) ;

II. That IFAD breached procedures, tainted with prejudice as judged as the Global Mechanism
staff member not having the same rights of IFAD staff members,( attachment 25) denying
due process in the reviewing of the decision (attachment 24) against the complainant and in
the application of the HRMP Chapter 11. ;

IIl. the Managing Director breached the duty of consideration it owes its staff, under the HRPM,
of the principle of good faith that a staff member has the right to be kept informed of any



IV.

action that may affect her rights, protecting staff against arbitrary decision-making which
jeopardises the staff career development and long-term interests (Joint Appeals Board report
attachment 30 para. 33).

The heedless administrative decisions had impinged on the complainants career, creating
difficulties for finding job which would offer her equivalent career development and financial

security for her and her family.

Complainant’s Claims

In light of the foregoing, the complainant respectfully requests the Tribunal to:

a. quash the decision of the President of IFAD rejecting the complainants appeal;

b. order the defendant to reinstate the complainant in her post or an equivalent post in
IFAD, recognising the complainanfs acquired prospects for career development, with
retroactive effect from 15 March 2006 and with a duration of not less than two years
from the date of reinstatement;

c. order the defendant to reimburse the complainant for loss of salary, allowances and
entitlements, including but not limited to contributions to the United Nations Joint

_ Staff Pension Fund, potential promotion;

d. order IFAD to pay further compensation for US$ 50,000 for the prejudice of the
organisation against her which caused suffering by the heedless manner in which
IFAD had handled this decision with the denial of due process and regardless of the
complainants rights, career aspirations and human feelings;

e. Order IFAD to pay to the complainant the amount of € 5000 in respect of legal fees
and other costs of the present proceedings and the IFAD internal proceedings.
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between the Conference of the Parties | approved by the
of the United Nations to Combat Executive Board
Desertification and the International EB99/66/INF.10
Fund for Agricultural Development
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budget covered by voluntary
contributions.
10a. |8 |7 |05 | Office Memorandum. Subject: The President Managing Director
Documentation of the Global of the Global
Mechanisms to the Conference of the Mechanism
Parties of the UN Convention to
Combat desertification (UNCCD) at its
Seventh Session. Decision 23




10b. |3 |8 |05 |Official Document. The COP Public domain
ICCD/COP(7)/Add.1(B)
11 14 {9 |05 | Formal Minutes of the Global Assistant President | Distribution to the
Mechanism Advisory Group of Programme GM Advisory
Management Group
Department (AP
PM)-the Chair-;
Assistant President
of Finance and
Administration
Department (AP
FAD); Director of
Personnel (FH);
Director of
Technical Division
(PT); Director of
Communication
(EC); 2 Legal
Officers (OL);
Managing Director
of the Global
Mechanism (GM)
12 30 | 10 | 05 | Seventh Conference of the Parties of The COP Public domain
the UNCCD. Decision 23/COP.7 :
13 12 | 12 | 05 | Email. Scheduling of the PES meeting | Managing director's | The complainant
and the prepared PES 2005 secretary
14 12 | 12 | 05 | Power Point Presentation ‘New Managing Director | Professional staff of
(a) Organizational Chart of the Global | of the GM the GM
Mechanism’ to be effective January 1,
2006
(b) 13 [12 |05 Managing Director | All GM staff
of the GM (professional and
general service)
15 15 | 12 | 05 | Letter of Notice — Non-renewal of the | Managing Director | The Complainant
' contract from the core budget of the GM
16 15 |12 |05 | Office Memorandum. Subject: New Managing Director | All GM staff
Organisational Chart and workflow of the GM
within the Global Mechanism to be
effective January 1, 2006
17 20 | 12 | 05 | Minutes of the Meeting with the Prepared by the Human Resources
Director of Personnel (FH) Complainant and division
Approved by the
Director of
Personnel
18 19 | 1 106 | Email. Subject: Discussion this The Chairperson of | Assistant President




morning about Ana Saez (the
Complainant)

the Staff
Association
(ECSA)

for Finance and
Administration
Department (AP
FAD). Copy to the
Director of
Personnel

-9

(O]

06

Email. Subject: Reorganisation within
the Global Mechanism and post
abolishment-Request for feedback

The Chairperson of
the Staff
Association
(ECSA)

Assistant President
for Finance and
Administration
Department (AP
FAD) and the
Director of
Personnel

20

3%)

06

Email. Subject: Global Mechanism
(GM), IFAD, Ms Saez (the
Complainant)

The Chairperson of
the Staff
Association
(ECSA)

The Director of
Personnel. Copied
to: The Assistant
President for
Finance and
Administration
Department (AP
FAD), the
complainant, Staff
Association

06

Email. Subject : GM, IFAD and Ms
Saez

The Managing
Director

Director of .
Personnel

06

Office Memorandum. Subject: Job
redundancy for the Programme
Manager of the Latin America and the
Caribbean .

The Complainant

¢

Managing Director
of the GM. Copied
to: The President,
Vice President,
Assistant Presidents
for Finance and
Administration
Department (AP
FAD), and
Assistant President
for Programme
Management (AP
PMD), Director of
Personnel

23

15

06

Office Memorandum. Subject: Job
redundancy for the Programme
Manager of the Latin America and the

Caribbean

The Complainant

The Assistant
President for
Finance and
Administration
Department (AP
FAD). Copied to:
The president, the
Vice President, the
Director of
Personnel,




Assistant President

of Programme
Management
Department (AP
PMD)
24 13 |3 |06 | Office Memorandum. Subject: Non The Director of The Complainant
renewal of your contract with the Personnel
Global Mechanism
25 17 |3 |06 | Formal Minutes of the Staff Staff Association Members of the
Association (ECSA) Meeting with (ECSA) IFAD Staff
Senior Management held on 17" March Association
2006. Minutes distributed on May 10,
2006

26 10 |5 |06 | Letter. Request for Facilitation. The Complainant The President

27 ‘ Personnel action. Contract and ToR of | The Managing consultants

consultants Director

28 22 IS |07 | Office Memorandum. Subject: The Facilitator: The Vice-president.

Facilitation Process ~Non renewal of | Senior Director for | Copied to: The
the contract of Ms Ana Saez (the Strategic Planning | President
Complainant), Programme Manager, | and Resource

Global Mechanism, Office of the Management

President, IFAD. Received on May 29,

2007. :

29 27 |6 |07 | Letter. Subject: Statement of Appeal | The Complainant Joint Appeals
Board (JAB)
through its

, Secretary
30 13 | 12 | 07 | Joint Appeals Board Report. Subject: | Presiding Officer of | The President
Case No. 1/1007 — Ms Ana Teresa the Joint Appeals The complainant
SAEZ GARCIA (the Complainant). Board
Received by the Complainant on April
11, 2008 :
31 4 |4 |08 | Letter with the President’ response to | The President The Complainant
the Appeal. Subject: Your appeal to :
the Joint Appeals Board (JAB), Case
Nor. 1/2007. Received by the
Complainant on April 11, 2008
32 11 {4 |08 | Email. Confirmation of receipt of the | The President The Complainant
President’s response and JAB report
AP Assistant President
AP FAD Assistant President Finance and Administration Department
‘AP PMD Assistant President Programme Management Department
cop Conference of the Parties (to the Convention to Combat Desertification and.drought)
GM Global Mechanism
HR Human Resources
HRPM [FAD Human Resources Procedure Manual
IFAD International Fund for Agriculture Development
JAB IFAD Joint Appeals Board
MRG [FAD Management Review Group
OL IFAD Legal Office
PES [FAD Performance Evaluation system
PT IFAD Technical Division
UNCCD United Nations Convention to Combat Desentification and Drought




COMPLAINT FORV

-INTERNATION AL LABOUR ORGANIZATION
(Article 6(1)(a) of the Tribunal's Rules

¢+ 'ADMINISTRATIVE TRIBUNAL

TO BE ENTERED BY THE REGISTRY

IMPORTANT: Give the required information in the relevant boxes.
OF THE TRIBUNAL

If a section is not applicable, say so (or put NA).

The submissions will consist of (1) the complaint form, (2) the brief . -
and (3) any supporting documents, in that order. Date of filing: = 8 JUIL. 2008

1 [ THE COMPLAINANT

Family name (surname) Forename(s) (in_full) Mr./Mrs./Miss/... Do not put mere
Saez Garcia Ana Teresa Mrs. initials.
Date of birth: ; Day | Month | Year Place of birth Nationality
i 26! 03 11958 Caracas, Venezuela Venezuelan
Status I Serving official. Enter the complainant's present grade here. .......co.ccooccnevncnee See Ar_ ticle 11(6) of
. the Tribunal's
Tickone. 2 | X | Former official. Enter the complainant's final grade here. E 4_6 ............... Statute.
3 Other. Enter the name of the official whose rights the complainant is relying on.

Family name Forename(s) Mr./Mrs./Miss/...

Complainant's relationship to that official: ..........c..ccc.covreeerseeesrsreerionnenns SRR
The complainant's iepresentative", if any, under Article 5(1) of the Rules

Forename(s) Qualification .

Family name

* Representatives must supply the original or a duly certiﬁed-copy of the power of attorney required by Article 5(2)
of the Rules and identify the bar they belong to or the international organisation they have served in (cf. Article 5(1)

.of the Rules).

Postal address of the complainant or the representative

2 | THE DEFENDANT ORGANISATION: IFAD

3 | THE CHALLENGED DECISION

(a) If the organisation has taken an express final decision within the meaning of Article VII(1) of the Tribunal's Fill in either (a} or
Statute ().
I I
(i) Date bomne by the text of that decision: Day | Month | Year | Fill up both 3(a)(i)
| 04 04 2008 | and 3taj(ii) even if
) the date is the same.
. I .
(iiy Date at which the complainant received the text of the decision (or date of Day ;| Month | Year
publication of the decision if it affects a class of officials): 11 04 (2008
(b) If no express decision has been taken upon a claim within the time limit in Article Day | Month | Year ' /
A/

organisation:

VII(3) of the Statute, date at which the complainant notified such claim to the - - - .
d



THE PLEADINGS

Brief
In a brief, to be placed after this form, set out (1) the facts of the case and (2) the complainant's arguments.

Relief claimed
In light of the fcregoing,

requests the Tribunal to:

a. quash the decision of the President of IFAD rejecting
the complainant’s appeal;

b. order the defendant to reinstate the complainant in her
post or an equivalent post in IFAD, recognising the
complainant’s acquired prospects for career development,
with retroactive effect from 15 March 2006 and with a
duration of not less than two years from the date of
reinstatement;

c. order the defendant to reimburse the complainant for
loss of salary, allowances and entitlements,
not limited to contributions to the United Nations Joint
Staff Pension Fund, potential promotion; :
d. order IFAD to pay further compensation for US$ 50,000
for the prejudice of the organisation against her which
caused suffering by the heedless manner in which IFAD had
handled this decision with the denial of due process and
regardless of the complainants rights, career aspirations
and human feelings;

e. Order IFAD to pay to the complainant the amount of €
5000 in respect of legal fees and other costs of the
present proceedings and the IFAD internal proceedings.

the complainant respectfully

including but

Supporting documents :
Number each of the supporting documents you append to your brief and list them in the schedule at the end of this

form.

SPECIAL APPLICATIONS

Yes No

Does the complainant want hearings under Article 12(1) of the Rules?

Witness(es), if any, that the complainant wants the Tribunal to hear

Name Position or title Issues to be addressed

page 2

The claims may
include, for example,
the quashing of the
challenged decision,
reinstatement,
material damages,
moral damages,
costs.

List the claims in the
box: do not put
entries such as "see
document
appended".

The list should not
contain arguments,
explanations or
allegations.

State the grounds for
such application in
the brief.



| SIGNATURE

-

In signing below the complainant or his/her representative certifies:

(a) that the five copies of this form and of the appended texts are true (Article 6(1)(d) of the Rules);

(b) that all appended texts that are not originals (transcripts, photocopies, etc.) are true copies (Article
(6)(1)(b)); and

(c) that the required translations into English or French of any appended texts written in neither of those
languages are true to the originals (Article 6(1)(c)).

SCHEDULE

SUPPORTING DOCUMENTS (in chronological order so far as possible)

Examples
I Date
. Number | , | | y Nature Author* Addressee*
1 4 4 | 97 | Letter Director of Personnel Complainant
2 12 | 5 | 97 | Performance appraisal repart - -
3 20| 5 97 Memarqndum Complainant's supervisor Chief, Publications Branch
4 12 . 6 | 97 | Report on internal appeal .;aint Appeals Board -
5 9 7 | 97 | Letter (Tmpugned decision) Director-General Complainant
List of documents supporting the complaint See List Attached
Date I
Number D M|Y Nature Author* Addressee*

* So far as possible.

page 3

-

Sign the original and
each of the five
copies of this form; a
mere photocopy of
the signature will not
do.

Number every single
document separately.

The list should
ordinarily include
the texts of the .
decision impugned
under Article VII(1)
and of the report of
the internal appeals

body, if any.

When identifying the
author of an item of
correspondence or
the addressee, use
official titles, e.g.
Director of
Personnel, rather
than names.



List of :lncuments (continued from previous page)
' :
Date
Number | o | Nature Author* Addressee*
* So far as possible.

If further space is
necessary, append a
photocopy of this

| sheet.
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12 September 2008

Subject: In re Saez, AT 5-2568

Dear Ms. Comtet.

The International Fund for Agricultural Development, the Defendant Organization in the above-
mentioned case, is plmsed lo submit its Reply to the International Labour Organization Administrative
Tribunal in six copies on 12 September 2008 in accordance with the provisions of the Statute nnd Rules

of the Administrative Tribunal of the International Labour Organization.

Rutset S. J. Mar
General Counscl
Office of the Giencral Counsel

Mme Catherine Comtet,
Reyistrar

International [ abour Organization Administrative
Tribunal

Ch. 1211 Geneva 22

Switzerfand

Interrancoagl Furk for Agecattical Davelopment  Via ol i Dono, 34 00142 Horra, italy

lel. +39 066 54591 Fax: +39 06 5043363 E mail: Fadiitad.org Web site: wern.ifad.oeg
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Dox DDU

Date: 12.09.2008
Ref: HQ

3090188371 Insured Value: 0.00 EUR

Customs Value: 0.00 EUR
Type of Export: permanent

i Weight: 6.5 kgs.
: ' Custom Account:
. : Dim Wt: 0 kgs.
o : ' Dim (hxwxh em) : xx

Destination:
Origin: ROM

GVA GVA | Pcs: 2

INTERNATIONAL LABOUR ORGANIZATION

Airwaybill:

FROM:IFAD TO: ADMMINISTRATIVE TRIBUNAL
RUTSEL, MARTHA " CATHERINE CONTET
VIA PAOLO DI DONO 44 REGISTRAR
ROMA, GENMVE 21,
001421taly 1211 Switzeriand
Ph: 0654591 Fax: Ph: 0041227995726 Fax:
uD: UID:
Description: DOX

Fold here. Affix to packsge using DHL plastic powch.

WARSAW CONVENTION: If the transportation of a shipment involves an ultimate destination or stop in & country other than the country of
departure, mw-uwConmuonmuuwwmrwbuaambwwmmvwmmmmmmuwm

intermediste stopping places which we deem approprists:

Uniess Otherwise agreed in writing, MWMMhmemldaMmmdmmdmmmm
and DHL and (1) such Terms snd Conditions and, where applicable, m.w::nwcmmmw«monummybmu

amwabyw(z)mwmmmmmuvmnauwm

: SIGNATURE:RUTSEL, MARTHA

DHL Express Italy S.r... Miianofior], Strada 3, Palazzo U/3, 20089 ROZZANO (M{)




INTERNATIONAL LABOUR
ORGANIZATION ADMINISTRATIVE TRIBUNAL {(ILOAT)
AT 5-2568 |

BETWEEN

ANA TERESA SAEZ GARCIA
Complainant

-and-

THE INTERNATIONAL FUND FOR AGRICULTURAL DEVELOPMENT

Defendant

REPLY OF THE DEFENDANT

(8]

't

INTRODUCTION

On 9 July 2008 Ms Ans Tcresa Saeg Garclg, hercinafter “the Complainant”,

brought a complaint against the International Fund for Agricultural Dew.lnpmmt

(hereinafter “the Fund” or “IFAD").
By letter dated 28 July 2008, delivered to the Fund on 14 August 2008, the Fund

was asked to submit its reply to the complaint.
The present memorindum and appendices constitute the Fund's reply to the

. complaint and provide the grounds upon which the Tribunal should dismiss the

mmpl.mlt _
Ibc Cribunal .is’ u'qn\.tmlly mgucstcd to note that unless the l'und cxpressly

acknowledges otherwise in the preseat memorandum, ol description of facts and
pleas entered by the Complainant are contested by the Fund.

FACTS

In recogmition ot the lact that desertification is a major cconomic, social and

“cavironmental problem ol concern o many countrics in al} regions of the world

the Caited Nations Conference on Favinnment and Deselopment (LNCED)
vhich was held in Rio de Janctro in 1992, called tor 1 new, integrated approach o



S

tackle the problem, emphasizing action o promote sustainable development at the
community level. It also called on the United Nations General Assembly to
cstablish an Intergovernmental Negotiating Committee to prepare, by June 1994,
a Convention to Combat Desertification, particularly in Africa. o this ¢nd, in
December 1992, the Gencrul Assembly agreed and  adopted  resolution

ARES/47/188.
The United Nations Convention to Combat Desertification in  Countrics

Experiencing Scrious Drought and/or Desertitication, Particularly in Africa
(hereinafter “The Convention™ or “UNCCD™) was adopted in Paris on 17 June
1994 and opened for signature on_14-15 October 1994 (Attachment A). It entered
into force on 26 December 1996, 90 days alter the fifticth ratification was
received. Over 179 countries were Parties as at March 2002, The Conterence of
the Partics (COP). which is the Convention's supreme goveming body. held its
tirst session in October 1997 in Rome, ltaly: the second in December 1998 in
Dukar, Senegul; the third in November 1999 in Recife, Bruzil; the fourth in
December 2000 in Bonn, Gemumy. and the fifth in October 2001 in Geneva,
Switzerland. As of 2001, COP sessivns are held on a bicnnial basis.

The Global Mechanism (GM), which is an integral part of the Convention was
cstublished under Article 21 of the Convention und began its
vperations in October 1997, :
Acting under Article 21, paragraph 6 of the Convention, the Conference of the
Parties to the Convention adopted “Decision 24/COP. 1- Organization to house the
Global Mechanism and agreement on its modalities™, according to which the role
of the Fund is restricted to housing the Global Mechanism pursuant to the terms

of that decision (Attachment B). v
In order to implement this decision a Mcmonmdum of Underslnnding was agreed

between the Conference of the Parties of the Convention and the Fund Regarding
the Modalitics and Administrative Operations of the Global Mechanism and was
approved at the Third. Conference of the Partics (l5-26 Novcmber 1999)

(Attachment C)

10. Consistent with its undertaking. under the Memorandum of Undcntandmg lo host

the Global Mechanisin and at the behest of the latter:
a) In March 2000, the Complainant was otfered a 2 year fixed-term contract
at P4 level to serve as Programme Manager tor the Latin America and
Caribbean (L.AC) Region with the Global Mechanism, Her contract was
renewed in March 2002 and March 2004 respectively, tor a two-year
period (/ \n.uhammc D. E. F).
The | March 2000 contract states as tollows:
“the position von are heing offercd is that of Programme
Oficer in the Global Mechanism of the Convention o
Combat Descrtification....... " (Attachment D)
) On 15 December 2005, the Managing Director of the Global Mecchanism
' notificd the Complainant of the non-reaewal of her contract. The nuotice

h)
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d)

¢)

8 .

h

stated that the Managing Dircctor had decided to abolish the post of
programme manager tor Global Mechanism's regionul desk for Latin
America and the Caribbean, and consequently the Complainant’s tixed-
term contract, which was due to end on 15 March 2006, would not have

been lurther extended. The reason given for the abulition of the position
was the decision ol the UNCCD Conference of the Parties, at its Seventh

Session (October 2005), o “decrease the budget of the GM for the
Biennium 2006-2007 by c¢f¥fectively 15% in Euro terms.” (Attachment G).

On 10 May 2006, the Complainunt requested a facilitation process which

-ended with no settlement.

On 27 June 2007, the Complainant submitted an appeal to the Joint
Appeals Bourd (JAB) The main issues raised by the Complainant: were

that: (i) the decision of the Managing Director of Global Mechanism to
reduce activitles in the regional desk for LAC and abolish a post included

in the budget approved by COP, was beyond his managerial authority; (ii)
the Humun Resources Procedures Manual (HRPM) rules and regulations
on redundancy were not followed and IFAD was bound to seck alternative
solutions. The Compluinant specitically requested: (i) reinstatement in
IFAD: (ii) payment of all salary and aHowances from IS March 2006 to
the date of reinstatement; (iii) damagés in the amount of USD 50.000.

On 21 September 2007, the Managing Director of Global Mechanism
replied to the appeal submitted by the Complainant (Attachment H).
The report and recommendations of the JAB were submitted to the
President on |3 December 2007 (Attachment {). The deadline tor the final
decision of the President, 13 Fcbruary 2008, was cxtended to 5 March

2008.

The JAB Findings and _Rccommendaticms van be .'summarizcd ay tollows

(i)  The decision not to renew the contract was beyond the authority of
the Munaging Director of the Glubal ch.hnmsm and should have

been contirmed by the President.
The Compluinant was denied “due process” in accordance with
Sections 11. JH.mJI"Mlhe"RP\l :
Gii) The HRPM rules on redundaincy were not lolluwcd and there is no
evidence of any scrious attemipt having been inade to relocate her
clsewhere in the Gilobal Mechanism or with the Fuml or to provide
her with additional training for ditTercnt positions.
tiv)  The rélativn between the Global Mechanism®s budgetary situation
and the non-renewal of the Complainant’s contract “cannot be seen

a8 necessary and inevitable™ and there was no evidence of a “true

hudget shortfall.”
[he JAD uniminumsly recommended that: (1) the Complainant be
reinstated to a position in_ the Global Mechanisim with a two-year

()

(v)



tixed term contract; (b) the Complainant be awarded a payment by
the Glubal Mechanism of all sularies, allowances and entitlements

lost since March 2006.
[1. The President of the Fund did nut accept the JAB recommendations and on 4
April 2008 issued the decision which is being impugned (Attachment J).

1 COMPETENCE OF THE COURT

) The Fund and the Global Mechanism are sepurate legal entities

12. The Conference of the Parties to the United Nations Convention to Combat

Desertification is not an organ of the Fund within the meaning of the Agreement

" Establishing the International Fund for Agricultural Development, nor is Global
Mechanism, being a subsidiary organ of the said Conference of the Partics

13. By virtue of the Fund’s acceptance ol the jurisdiction of the International Labour
Orgunization Administrative Tribunal, the Statute of the Tribunal applies in its
entirety to the Fund, but it does not extend to organizations, entities or bodies that
may be hosted by the Fund pursuant to international agreements with third parties.

14. The Global Mechanism was established under Article 21 of the United Nations
Convention to. Combat Desertification  (“Convention™), and begun its
operations in October 1997. As far as is relevant for the present purposes, Article

21 of the Convention provides that:
“A. In order to increase the cffectivenesy amd cfliciency of existing
Sinancial moechanisms, a Global Mechanism 1o promote actions eading
to the mobilization and channelling of substantial financial resources,
inchiuling for the transter of wchnology, on a grant hasis, ambor on’
concessional or other terms, to affected developing country Parties, is
hervhy cstablivhed. This Global Mechanism shall finction under the
aitherity and puidunce of the Conferemce of the Partivs and be

" accountuble to it
S The Confirence of the Purties shall identify, ot its first ordinary
Csessient,  an organization 1w lwnse  the  CGlokal  Maechmism.  The
Conference of the Partics and the organization it hay identificd vhall
agree upon mededities for this Clehal Mec hanism o cnsure inter ulia

that st h Mechanism:

4y wdentfics and - drarss 1p -an inventory of velevamt bilaterad and
mededterad cooperation progrimmes that are avaiuble w implement the
Convention; )

thy provides advice, o requnest, o Partics on imnative oncthnds < of
tinaing and sources of financial assistance and o improving the
coordination of conyperation activities at the national bnvcl;

ter prenides imterested Partics and relevant intergncenmental and on-
Lovermmentad organizations with information on avaifable sonvees of



Jinels und on /umlmg patterns in onder o facilitute coondination among

them, and

(d) repores 1o the Conference of the Partics, beginning at its se comd
ordinary session. on its activities.

6. Ihe Confervnce of the Partics shall, at its first session, make
uppropriate urrangements with the orgunization it has identificd 0o
house the Global Mechanism for the administrative operations of such
Mevhanism, drawing -to the extent possible on cxisting budgetary und

[ir:mun resonrces.

7. The Conference of the Puartles shall, «at its third ordinary session,
review the policies, operational modalities and activities of the Global
Mechanism accountable to it pursuant to puragraph 4, taking into
accotnt the provisions of article 7. On the busis of this review, it shall

vonsider und ke appropriate action.” (Attachment A)
1S. As it appears from Article 21, paragraphs 4-7 above, the Global Mechanism is an

. integral part of the Convention and is not an organ of the Fund. Moreover, as is
clear from the decision of the Conference of the Parties 24/COP. | (Attachment B)

adopted pursuant to Article 21, paragraph 6 of the Convention, the role of the
Fund is restricted (o housing the Global Mechanism in accordance with the terms -

of that devision:

“Decision 24/COP.1
Orgenization to house the Global Mechanism and agreement on its

modalities
The Conforence of the Purties,

Revalling that the Conference of the Purtios (COP), in uccordance with
urticle 21, puragraphs $ amd 68, of the Comention to Combat
Dysertification in Ihose Countries Expertencing Serious Drought wid‘or

Ih».n-rfi’/ic-alion. particularly in Africu, shall:

() identify. at its first ondinary session an orgunization to house the
Clobal Mechanism extublished under article 21, paragraph 4. of the
Comvention;

th) agree with the orsanization it has identificd upon the iddlities for
the Global Mechanism, and

fcj make, at i firse session, appropriate arrangements  with  the
organization it s identificd to howse the Global Mechamism for the
administrative operations o such AMechanism, drawi me to the crent

osehle on visting Pralgetary aind human s cvonerees,

Hnng  cxamined  the  recommendations  of  the  Intcrgen conmental
Negotiating  Committee  Jor  the  Elaboration of  an - Internationad
Comvention to Combat Deyertification in Those ('mmm‘a'v Fwpericnemg
Svriens Drowght andor Desertitication, Particularly’ in Africa (INCI)
regurding the tinctions of the Global Mechanism, and the < riteria for

‘o



seleeting an institution w0 howse it, as refleceed in dppendic T oof
document [CCD-COPH ) S amd in paragraphs 1 amld 2 of the Committec’s
decision 13, taken at the first part of its tenth session, with the
amendment contained in document 1CCDCOPL S L,

Revalling ducisiem 118 of the INCD., tuken at its resumed tenth session,

which, inter ulia:

ta) requests the COP at its first session o convider the offers of the
International Fund jor . Agricidaeul Development (IF.AD) and the United
Vations Development Programme (UNDP), including any sugyestions

they deem necessary, and to take appropeiate action on the matters
related to the sele tion of un institution t house the Global Mec hum.\m.

and

(h) requuests the Permanent Secrvtariat of the Convention, in consultation
with IFAD and UNDP. tw develop proposals on administrative and
operational medalities of the Global Mechanism for ummlcnmun and

adeption by the COP at its first session,
Noting with uppreciation the revised offer of IFAD to house the Global
Mechanism, comained in Appendix I of document ICCD/COP /S, us
supplemoented by document ICCOCOPL)/CRP.3, prepared in response
10 operative nlmjp:nplo 1 o' INCD decision V]S,

Also noting with appreciation the revised offer of UNDP to house the
Global  Mechanism,  contained in  Appendic Il of  document
1CCD/COPLINS, us supplemented by document ICCO/COP(T)CRP. 2,
prepared in response (o operative paragraph 1 of INCD decision 1018,

Nuoting firther document ICCO/COPY Add.2 Rev. 1. which contuins
proposuls developed by the Permanent Secretarial, in consultution with
IFAD and UNDP reganding the  administrative and  operational
madualities of the Globad Moechunism,

1. Decides to .Vo"t;c" IFAD 1o house the Global Mechanism on the basis of
criteria agreed on in Section B of the Annex to INCD decision 10:3; -

2 Decides also thag.the CGlobal Mechanism. in carrving endt its mundate,
wmder the anthority amd guidkince of the - COP, shonld perform  the

tine tioms described in the annex to thes decivion;

1 Requests the Permement  Secretariad, in conaltation with the
orgunization (o house the Glibal Vechanism, as well as the other tvo
« edlaborating onnmtions roferred 1o in decision S COP L.t develop a
ot mereindum oof wndvrstamling heoveen the COP and approperate body
O OFRINZATN for --mu& ration aind adoption at the second session of

he COP:

I Regreests alser the Permancit Secrctariat and the organization hewsing
the Global Mechanism, in considtation wih the wo other colluborating

6



institations, in developing the memorandum of undersranding referred to
in puragraph 3 above, 1o wke fidly into  account  docunment
1CCD-COPLIYS and other related  documents,  incliding  document
CCD.COP(1). CRP. L, 1o whldress, inter alia, the following:

() the sepurate idemtity of the Global Mechanism within the housing

organization;
(h) the measures o he tiken w0 assure fill acconntability and fill

reporting to the COP;
tv) the ficld office support availuble for Global Mevhanism activities:

(d) the administrative infrastric:ture mmluhle to support the Global

Mechanism: and
e) arramgements for the hamlling of resonrces made availuble  for

Glubal Mechanism finctioning and activities;

5. Further requuests the orgunization howsing the Global Mechanism and
 the Permuncmt Secreturiat to work out appropriate arrangements for
livison and cooperation between the Pormunent Secretariat and the
Globul Mechanism in order 0 avoid duplication and to cnhance the
cffectiveness of Convention implementation in accordance with their
respective roles in implementation;
6. Invites relevant institutions, programmes and bodics of the United
Nuations system, including the United Nations Food amd Agriculture
Orgunization (F.A0Q). the Global Environment Fucility (GEF), the United
Nutivns  Environmemt  Programme (UNEP) and the World Food
Programme  (WEP), interovernmentdd,  regional and  sub  regional
orgunizations and regional development banks, as woll as interestod
nongovernmental  orgunizations (NGOs) and the private sector, to
actively support the activities of the Global Mechanism;

7. Urges Governmemts amd ol interestwed  orgunizations, inclinding
nongovernmental organizations and the private sector. o make promprly
the voluntary contributions necessary (o ensure that the Global
Mechanism can bogin operating on | Jamwry 1998 on the hasis of
Section A of Appendix [ of document [CCO/COPIINS and continue
cffective operations on the busis of the memorandum of umderstamding
referred to in paragraph 3 above aficr its adoption by the sceomd session

of the COP;

N, Reitcrates that, i accordance with article 21, pavagraph 7 of the
Comvention, the COP hall, at s thivd ordinary session, review the
policees. .operntional modalitics and & rivities of the Global Mechanion
and, un the hasis of this review, shall consider wnd ke appropriate

action.” (Attachment 13)
. \s cun be read in paragraph #a) of the foregeing decision, one of the terms for
hnusmg the Glubal Mechanism in the Fund i i “the sspamtc nlcntuy of the Global

Mechanism within the housing organization™.



17. Accondingly. Section ILA of the Memorandum of Understanding, concluded
between the Conterence of the Parties to the Convention and the Fund regarding
the modalitics and administrative operations of the Global Mechanism. stipulates
that “While the Global Mcchanism will have a separate identity within the Fund,
it will be an organic part of the structure of the Fund dm\.lly under the President

of the Fund” (Attachment K).

18. Clearly, the object and purpose of Scction ILA. is of course not to convert the
Gilobal Mechanism into an organ of the Fund.- Not only because that would
require both an amendment of the Convention as well as the Agreement
Establishing IFAD (Attachment L), but primarily because Section [, reiterates the
decision of the Conference of the Partics and underlines that as the housing
institution, the Fund will suppurt the Global Mechanism in performing its
tunction in the framework of the mandate and poulicies of tlle Fund.

{2) The Complainant is not_tstuf( meber of the Fund :

19. The complaint is based on a fundamental misu-hnmcferizutit)n of the
Complainant’s legal status with the sole purpose of invoking a legal regime that is
suppusedly more favourable tor the Complainant. The Tribunal is invited to reject

this mischaracterization and to refer to the actual legal regime that applies to.the -

relationship between the Fund and the personnel nsslgncd to work for the Global
Mechanism.

20. It is recalled that the Global Mechanism is not an organ of the Fund. The Fund
scrves only as a hosling institution for the Global Mechanism and provides
services for the Conference of the Parties to the Convention as it relates to certain
administrative and financial matters concerning lhe Global Mechanism. ,

21. Similar to the Tribunal’s conclusions in Judgment No. 1509, the l.ut that the
Fund administers the Global Mechanism does not make the Complainant a statt
member of the Fund tor all intents and purposes. In administering the Global
Mechanism the Fund applied the HRPM partly to the Complainant, who did not
on that account become a stalf member of the Fund. The Complainant’s legal
status in relation to the Fund is detined in President’s Bulletin No. PB04,01 of 21
of January 2004 (Attachment M), which in its paragraph 2. last sentence. makey it

explicit that it purports 1o \.l.mly the cxisting relation of lhs Fund with the ( :Iuhal

Mechanisim.
. Acconling to paragraph 10 ut’ the President’s” Bulletin Nn. PB.O&OL, the.
application of the HRPM to Global Mechanism personnel, is subject to the
limitations and conditions spelled out by the President in paragraph (1 thereut. In
the event that Global Mechanism personnel were considered statt members of the
Fund, the President would not have the authority 0 limit nor quality the
applicanon of the HRPM rules (and thus exclude the Hluman Resources Policy.,
HRP adupted by the Exccutive Board under Aiticle 6, Section Std) of the

e ZHE Rilginent 1809 ILOAT



Agreement Establishing the International Fund for Agricultural Development,
Attachment N) vis-a'-vis Global Mechanisin statf.
23. Fur the purpuses ot the present case, the condition and limitation that applies to
the Complainant is sct torth in paragraph [ 1(c). acconding to which:
Ml fixed-tcrm contraces of coployment for the Global Mechanism
shall he for a maximum of two years, remewable, amd subjoct to the

§ ¥
wvailubility of resowces. IFADs rules- and regqulations on - the
provision of career contracts for ficed-term seff shall net apply to

the stuf) of lhe Global Machanism, except fiw thase that have already
received a career contract as o result of their carlior cmplovment

, with IFAD" (Attachment M)
24. Not holding a career contract as a result of an carlier employment with the Fund
the Complainant neither benefitted trom IFAD’s rules and regulations on carcer
contracts -for lixed-term stat¥, nor qualified for the treatment cnvisaged by

puragraph 1 1(¢). which provides that:
“IFAD staff members applying for and being appointed to Global
Mechanism posts shall have the right 1o return 1o employment within
the IFAD at the xame grode as-that with which they leave the Global
Mechanism, subject to availability of posts und the application of
IFAD  rules  and  regulations  Jor the  filling  of  such
peasts “(Attachment M)

25 However, as mentioned in the President’s letter of 4 April 2008 o the
Complainant (Attachment J), she was offered a consultancy contract by the
Global Mcchanism and was seriously considered by the Fund for nine (9)
difterent vacancies in the Fund and treated as an internal candidate as required hy

puragraph | 1(f) of the President’s Bulletin No, PB/04/01:
“IEAD amd Globad Mechanism staff; with exception of the Mamaging
Director of the Global Mechanism, shill have the right to be treated as
an intermal candidute when applying fiw vacamcies in the other cnity
as well ax regurding mobility of staff between the two ontities™

(Altachment M)
6. The Deferwlant Organization therefore reiterates that the Complainant erroncously
infers that as the HRPM was declared applicable to her contract she was deemed
w be an [FAD stall member within the meaning ot the Agreement Establishing
IFAD. In tact, in paragraph 27 of the ( umplamam ] Bm.l‘ she shmw AWArCNICSY

of this Fact in the following words:

“On the weond issue, FCSA GIT association) cepliened that rhe
tatus of the it i the hosted orgmizaons (such as the Globl
Mechanism) and the obligation of the [F.AD management with regards
o Human Resources Mapagement in . dis organization need o he
cDariticd. This ssue has come to the tore fromt in the wake. of re-
uhgdiization and abulition of one post takmg plice m the Global
Mechanism. On the one hand, the sttt of these orsamzations is otfered
emplosment with [FAD under teons and comditions of the HIRPM. On



27.

28.

the uther hand, while "FH (IF.AD’s Personnel Division) fevls it can
provide administrative support 10 GM stafl it docs mot consider them

stffof IFAD". ™ (Attachiment )

As the Complainant was a staff member of the Global Mcchanism the decision
not to extend her appointment was taken by the Global Mechanism.

Furthermore, similar to the Tribunal’s conclusions in Judgment No. 1509, even
the tict the Fund did apply its owa stafT regulations, rules and policies to the
Complainant she did not vn that account become a member of its statt for all
intents and purposes. This means that only those rules that have been declared

'upplicahle to the Complainant can be considered by the Tribunal. and subject to

30.

the conditions under which they have been declaored applicable.

(3)  The Tribunal may not entertain pleas of flaws in the decision-muking
: process of the Global Mechanism o '

The Complainant’s first plea is that the Managing Director of the Global
Mechanism exceeded his authority in deciding not to renew her contract. This
alleged excess of authority is said to consist of a decision of the Managing
Director of the Global Mechanism not to implement the programme of work and
the staffing approved by the Conference of the Parties to the United Nations
Convention to Combat Desertification. The Complainant considers that to be a
bregch of the Memorandum of Understanding concluded between the Conlerence
of the Parties to the Convention and the Fund (Part B (1) of the Complainant’s

Brief, Attachment 0.).

Accordingly. through her plea the Complainant is eftectively inviting the Tribunal
to exceed its jurisdiction, which would create a situation as contemplated in
Article XII, paragraph | of the Annex to the Statute of the Administrative
Tribunal of the Intemnational Labour Organization. The Fund, respecttully submits
that the Tribunal should decline this invitation and declare that it has no

jurisdiction to cntertain pleas of flaws in the devision-making process of the

Gilobal Mechanism.

4 The Tribunal iy not entertain pleas of MMaws in the decision-making
process of the Fund which may entail examining the decision-making

_ process in the Global Mechanism

-The (‘umpiaﬁl:mt‘* second plea is that the core budget of the Global Mechanism

did ot require the abolition of the complainant’s post by the Dircctor of the

Glubal Mechanism (Part 3 (2) of the Complainant's Brict. Anachment O ). In

case the Tribunal were o consider the decision not to renew the Complainant’s

contract a8 an et attributable to the Fund. the Fund wishes to point out that in
order to catertain this plea the Tribunal would be requiced to detenmine whether
there were Haws in the decision-mitking process of the Fund which may entail
cuanmining the decision-making process in the Global Mechanisin,

1N
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32. As cxplained by the International Court of Justice in the Eustern Timor Case, an
international court or tribunal may not cntertain pleas of breach of an obligation
of the respondent party to a dispute which may enlall examining the legality of the
acts of an absent and indispensable third party’. This principle applies to
international tribunals because uf their inherent limited jurisdiction, irrespective -

of whether the third party is an intemnational organization or group of States,

which have not recognized the Tribunal's jurisdiction”.

33. As revealed in paragraphs 23-30 of the report of the Joint Appeals Board, in the
present case, in order to determine whether the post of the Complainant became

- redundant, it is nccessary to ¢examine the budget and related practices of the
Global Mechanism, its reporting und other interactions with the Conterence of the
Parties to the Convention, as well as the terms of the Memorandum of
Understanding between the latter and the Fund. Clearly, the Tribunal would only

be able to undertake such exervise if the Conference of the Parties or at least the

Gilobal Mechanism had accepted the Tribunal’s jun'sdiction. qud non.

34. In fact, the plea raises issues of accountability for the exercise of discretionary
- powers of the Managing Director of the Global Mechanism, which acconding to
Article 21, paragraph 1 of the Convention as well as paragruph | of Decision
24/COP:| of the Conference of the Parties to the Convention, is reserved to the
Conference of the Parties. This is implemented in Section [l of the Memorandum

of Understanding between the Conference of the Parties to the Convention and the
Fund, which reitcrates the exclusive competence of the Cuntenmue of the Partics

in this regard.
(5)  The acts complaint are not attributable to the Fund

35. The acts of the Managing Director of the Global Mechanism referred to by the
Complainunt are not attributable to the Fund.

36. To understand this assertion, it is necessary to brietly refer to the general rule for
the attribution of wronglul acts to an intemational organization. According to the -
prevailing doctrine and international practice accepted as law, one may attribute
to an international organization only acts and omissions of its organs of all ranks
“and nature and of its agents in the exercise of their competencies. The articulation
of this geaeral rule for the purpose of coditication is currently the object of the
work the United Nations Intemational Law Commission, which has adopted

(provisionally) the following wotding of that rule:

e um.mmgf ot linuw ’I‘ml'u,ml\ lmlrulml Judginent of June 30, 193 IC]., paragraphs 25-15

¢ \itachoent [ ]

" £ Nen Sybesmia-Knol, e bidispensable Patics Rule i the East Limwwr Case. i Fuk Dentess & Nico
Schrjserstods ), RECEEC 1SS o8N IO RN ATIONAL LAY EReSETHE Loy Cot SRS INHONOUR G Pt
D Wkt (Mactinus Nyhotf Pubbishers, 199%), pp. 142457 ( \iachment 1)) ’
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“General rule on uattribution  of conduct to an international
organization

1. Ihe conduct of an urgan of un international orgunization, of one
of its officials or another person cntrusted with part of the
orgunization’s functions shall be considered as un act of that
enrganization under international law, whatever pesition the orgun,
official or person holds in the structure of the ovganization,

2 Organs, officials and persons referred o in the preceding
paragruph are those so characterized under the rules of the

organization. .
“rudes of the orgunization*

3. For the prpase of this article,
means, in particular, the constinwnt instruments, [decisions and

 resolutions] [ucts of the organization] adopted in accordunce with
them, and [estublished] [generally aceepted] practice of the
organization.'”

37. The acts complaint in the present case are the acts in pleas B(1) and B(2) in the
Complainant’s Brief, are the decision of the Managing Director of the Global
Mechanism not to renew the Complainant’s contract and his appraisal that the-
core budget of the Global Mechanism required such action.

38. Thcse ple:is overlook the fact that the " Managing Director of the Global
Mechanism is ncither an organ of the Fund, or one of its ollicials nor a person
entrusted with part of the Fund's tunctions within the meaning of the generul rule

on attribution of conduct to an international organization.

39. Firstly,- the Agreement Establishing the International Fund for Agricultural
Development does not list the Managing Director ot the Global Mcechanism as
one of the urgans or otlicials of the Fund. Secondly, the Managing Dircctor of the
Gilobal Mechanism is not a stulf member of the Fund within the meuning of
Article 6, Section 8 of the Agreement Establishing the International Fund for
'\gric.ullural Development as he is not appuinted by the President pursuant o the

said provision, but pursuant to the Memorandum of Umlemnmhng with the

Conference of the P.lmes ( \lt:u.hmc.nts K and L)

$0. This is a result of lbe fact that .nu.ording o /\rti;lc 21, paragraph 4, kst sentence
of the Convernition, the Global Mechanism shall function under the authority and
suidance of the Conference of the Patties nd be accountable to it. Accondingly.
Section 11D of the Memurandum of Uuuk,nmimg between the Conlerence of
the Parties to the Conseation and the Fund stipulates that the Managing Director

of the Global Viechanism will be nominated by the \dministrator of the [ NDP

s appointed Hy the President of the Fund, (Attachments .\ and K)

"taited Nations Iternational 1 es Comimsivin, Report on the ek of s litty -sisth seswon 08 My 10 )
tune md § Tuly to & August Z003), Gegerdl Nssembly, Offical Recends, Fifty-ninth Session Sapplement

o, NSO 10) hup- ﬁnlvc:n) unorg d répagts 2004 200 4geport. hun
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41. The Managing Director of the Global Mechanism is not entrusted with any part of
the functions of the Fund but exclusively with the functions of the Global

Mechanism - and the Conference of the Partics to the Convention. Indeed, in
deciding not to renew the Complainant’s contract and his appraisal that the core

budget of the Glubal Mechanism required such action, he could not and did not
invoke the interests of the Fund, but only those of the Global Mechanism and the

Conference of Partivs to the Convention. These acts ure therefore acts that ciinnot

be attributed to the Fund. Conscyuently, the Fund cannot be held .n.wunublc for
these acts before the Tribunal. ‘ :
The lomgoing upplies ulso to the t‘omplninant‘s plea set torth in, paragraph 26 of

42 {
the Complainant’s Brief, She submits that cven supposing that the budget

Iv.

43.

restriction truly influcnced the abolition of her post - a matter, which the Fund
reminds the Tribunal that it may not examine - it did not require the non-renewal
of her contract. She invokes Chapter 11.3.9b) of the HRPM in order to
substantiate her claim that she was not considered for any new positions in the
Global Mechanism, nor for any training that might have been required to make
her qualified (Pnrt B (3) of the Complainant’s Briel, paragraph 26, Attachment

Q.).
As is the case with plcns B(1) and B(2) in the Complainant’s Bricf, any devision
not to consider her for any new positions in the Global Mcchanism, nor for any

training_that that might have been required 0 muake her qualificd, even it true,
were acts of the Managing Director of the Global Mechanism, as referred to in
paragraph 26 of the Complainant’s Brief, which cannot be attributed to the Fund.

MERITS

() The Fund dischurged its duty of care towards the Complainant

44. Even assuming that the decision not to consider her for any new position in the

Is.

Global Mechanism, nor for any training that that might have heen reguired to
t

make her qualiticd is attributable to the Fund, still submission that the budge
restriction did ‘not require the non-renewal of her contract, lacks merit. She
invokes Chapter 11.3.%b) of the HRPM in onder to substantiate her claim that she
was ot considered for any new pusitions in the Global Mechanism, nor for any
training that that might have been required to make her qualitied (Part B (3) of the

('umpl:ninhnt'x Driet, paragraph 26, Artachinent 0).

However, like the Juint Appeals Bodnl, in inaking this  ~ibmission, the
Complainant ignores the tuct that Chapter H.3.9th) of the HRPM docs not apply
v her by virtue of the exclusion enshrined in paragraph 11(¢) of the President’s
Bulletin No. PB.O3:01 of 21 of Junuary 2004, The Complainant had no carlicr-
cmployment with the Fund when she was contracted to work for the Global
Mechanism, and theretore Jid not hold i career contract as a result o her carlicr



@
- 47

48.

49.

s 1
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cmployment with IFAD. Accordingly, like the Jvint Appeals Bourd, the
Complainunt crroneously represents and claims that Chapter 11.3.%(b) of the

HRPM applies to her. (Attachments M and R)
Notwithstanding the foregoing, the Tribunal is requested to note that according to

' the response of the Managing Director of” the Global Mechanism, submitted to the

Joint Appeals Board on 21 September 2007, the Complainant was offered a six-
month consultancy contract with the Global Mechanism, which she refused.
Reportedly the six-month consultancy was meant to build the Complainant’s
capacity and to train her. In making this offer the Global Mechanism applicd the

relevant IFAD rules conceming the duty of care mutatis mutandis 10 the
Complainant. Therctore de facto the Global Mechanism accorded her the sume
treatment that she would have been given by the Fund. had she been an IFAD

staff member. (Attachmient H)
The Fund applied Its HRPM procedures to the Complainant

In Part B (3) of the Complainant’s Brief, paragraph 32, she invokes the Tribunal's
jurisprudence which states that the decision not to renew a fixed term contract
should be based on valid reasons and no flaws on the implementation on the
procedures, Based on that she alleges that the Fund did not follow the prowdures

rsgnndmg the redundancy as stated in the HRPM.

Similar to the Joint Appeals Bounl this submuswn ignores the fact that those
procedures cannot apply to stat¥ of other legal entities that are hosted by the Fund.

It is precisely for that ceason that paragraph | 1(c) of the President’s Bulletin No.
PB/04,01 excludes the application of those provisions from the HRPM rules and

procedures that have heen declared applicable on the relationship between the
Fund and the personnel of the Global Mechanism. (Attachment M)

Clearly the Fund cannot be required to apply its procedures regarding redundancy
to personnel that it employs tor the Glohal Mechanism, unless the attendant costs
are shouldered by the said cntity or the Contercnce of the Purties 10 the -
Convention. This explains why it was necessary to exclude those procedures .

under paragraph | 1(¢) of the President’s Bulletia No. PB/I)-MH

(3)  The President mmd the reusons for rrjmfng the Joint \ppeuls Bourd
recommendutions

Ihe Fund is fully aware of the case law of the Tribunal, which makes it clear that
when rejecting o recommendation of an intemal appeals body that Eavours a
complainant, the linal decision-maker must give clear and cogent reasons for such
s decision (see [LOAT Judgments, No. 2092, 226), 2347, .’.155 and 260')).

In the present case. the Joint Appeals Boand hased its m.ummuldu(ums on the

mistaken impression that the Fund can impose a stalf member on the Global
Vechanism. It ignored the fact that in the context of the relevant amangements

H
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reganding the hosting of the Global Mechanism by the Fund the functional needs
and availability of resources are determined by the Glubal Mechanism. The Joint
Appeals Board was therefore incorrect in recommending that the Complainant
should be “reinstated to a position in the Global Mcchanism.”. Given that the
Global Mechanism is a scparute cntity from the Fund such recommendation
extends beyond the reach of the Fund. The sume is true for the Joint Appeals
Board’s recommendation that the Complainant “be awarded a payment by the
GM of all salaries, allowances and entitlements thut she has lost since March
2006". Clearly the Fund cannut unilaterally impose such an obligation-on the
Gilobal Mechanism. For that reason the in his letter of 4 April 2008, the President
reiterated paragraph 11(c) of the President’s Bullctin No. PB/04/01 which makes
the renewal of contracts: for employment with the Global Mechanism subject to
the functional needs and availability of resources. (Attachment M)

I'he Fund believes that in the context of the hosting arrangements for the Global

. Mechanism, the letter of 4 April 2008 meets the standards set by the Tribunal for

substantiating a decision not to renew a lixed-term contract, in particular the
approach adopted in Judgment No.2699. (Attachment J) )

Furthermore, during a meeting with the Counsel of the Complainant on 25 June
2008, the issue of non-renewal was discussed , which gave to the Fund reasons to
believe that its decision could benefit trom further clarification. Therefore,
tollowing that meeting, the General Counsel of the Fund reiterated in writing on 3
July 2008 that “the abolition of’ Ms. Saez’ post by the Global Mechanism and the
consequent non-renewal of her contract in sccordance with the relevant
arrangements regarding the hosting of the latter body by IFAD did not retlect id
any way on her abilities or her performance™. In this way the Fund added further

clarification to the Complainant by emphasizing the fuct that the Fund and the

Global Mechanism cannot be assimilated. (Amn.hmcm S)

5.4 Under these circumstances, it cannot be hcld that the Fu_nd failed to state the

3s.

. reasons for rejecting the Juint Appials Boand recommendations.

The \lammln' Director acted wmlln his authority in deciding not to

4
renew tlu complaint’s contract

Even if the l' ﬂhunul were competent o entertain the plea that the \l.magmg
Director exceeded his authority in deviding not to_reneiv the complaint’s contract
(Part B(1) of the Complainant’s Brict), the Complainant could not prevail hevause
the Managing Director of the Global Mechanisin acted within his authonity.

j6. It 13 recalled that acconding to Asticle 21{3) of the Convention as well as
paragraph 2 of Decision 23.COP-1 of the Conterence of the Parties, the Global

Mechanism shall function under the authority and guidance of the Conterence of
Partics and be accountable to it It follows that any question reganding the
withority ot the Managing Dircctor of the Global Mechanisim has o be answered

-



by considering the arrangements made by the Conlerence of the Parties reganding
his authority. (Attachments A and B) '

57. Section HLA.$ of the Memorundum of Understanding between the Conference of
the Partics and the Fund provides that the Managing Director of’ the Global

Mcchanism shall be responsible for preparing proposed stafting. More generally,
as is contirmed in his Post Description, he is responsible for leading the Global

Mechanism with managerial responses, including budget adiministration and

statfing. (Attachment T)

$8. Accondingly, witlfin the i)udgctnry limits' cstablished by the Conference of the
Parties, he is fully authorized to assess and decide on the workforce required by

the Global Mechahism, which he did in the present case.

59. But even if one were to conclude that he did not have the authority 1o decide on
the non-renewal of the Complainant’s contract, the irregularity has been removed

by the fact that the President confirmed the decision. (Attachment J§)

(5) The Fund has to defer to the Mﬁmglng Director on the issue of the
Jjustification of the non-renewal of contract

60. Even if the Tribunal were competent to cntenaid the plea in Part B (2) of the
Complainant’s Brief (i.e. “The approved core budget did not require climination

of complainant’s pust”™) the Complainant could not prevail.

61. It is recalled that decisions regarding the staffing and budget of the Global

Mechanism arei a prerogative of the Conlerence of the Parties to the Convention.

© As stated in Séction [HLA.6 of the Memorandum of Understanding between the
Fund and the Gonlerence of the Parties, the Conference approves the prograinme

of work and budget of the Global Mechanism, authorizes the Executive Secretary

of the Coavefition 1o Combat Desertification to transfer resutrecs from the
General Fund of the Convention to the Fund. These funds are administered by
IFAD upon the instructions of the Managing Director who informs the Fund of
the statT needed, the cost of which shall be reimbursed to the Fund under Section
VIt the MOU. Therefore, the Fund has no authority to examine whether the core
hudget approved by the Conlerence of the Parties reyuired climination of
Complainant’s post. Otherwise the Fund would he in the position to impose stat¥

on the Glohal Mechanism and claim reimbussement for stat? that the latter may

consider that it no louger reyuires. (. \ttachment K)

j6
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LIPS

V.  CONCLUSIONS

62. Based on the’ grounds set forth ﬁnder Paragraph Il above, the Fund asks the
Tribunal to declare that it lacks jurisdiction to entertain the fullowing pleas of the

Complainant:

8

Part B (1) of the Complainant’s Briel:
“The Managing Director exceeded his .mthomy in deciding not to renew

the complaint’s contract”

Part B (2) of the Complainant’s Brief:
“The approved core budget did not require elimination of wmplnm.mt s

post™

63. Based on the grounds set forth under Paragraph IV above, the Fund asks the
Tribunal to declare that; -

(a)
(b)
()
(d)

(¢)

The Fund discharged its duty of care towards the Complainant
The Fund applicd its HRPM procedures to the Complainant
The President stated the reasons for rejecting the Joint Appeals Boand

- recommendation.

The Managing Director acted within his authority in deciding not to renew

the complaint’s contract.
The Fund has to defer to the Managing Director on the issue of the

justification of the non-renewal of contract

64. FOR THESE REASONS, THE DEFENDANT ORGANIZATION
RESPECTFULLY REQUESTS THE TRIBUNAL TO: .

DISMISS the Complainant’s complaint.

: Roume, 12 Scptember 2008
International Fund for Agricujtural

Ruhd M.#ftha
Gieneral Counsel
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A. Argument concerning the Tribunal’s jurisdiction

1. The defendant’s reply has gone to considerable length to argue that the Tribunal lacks
jurisdiction to hear the present complaint. The complainant must assume that the relevant pleas
are made in good faith, but nonetheless she is astonished that the argument should be raised at

this date.

2. In the extensive exchange of correspondence and pleadings between the complainant and
IFAD, beginning 15 December 2005, the defendant has never suggested that it was not the proper
party to the complainant’s claims. Its Director of Human Resources Management advised that
“facilitation,” which is prerequisite to an administrative appeal in IFAD, was the proper
procedure and IFAD conducted a facilitation procedure that lasted until 22 May 2007 without
result. The complainant then appealed to the Joint Appeals Board (JAB) in a further proceeding
that concluded with the President of [FAD’s rejection of her appeal, received 11 April 2008
(attachment 31). That letter did not suggest that she had applied to the wrong court. In July 2008
the Legal Counsel of IFAD wrote the complainant’s counsel concerning the case (attachment S).

He did not mention jurisdiction.

3. If IFAD had doubts about the appropriateness of its procedures, of which complaint to the
ILO Administrative Tribunal is the last stage, it surely had a duty to inform the complainant at
the beginning of this arduous process, not at the end. Its failure to do so would be an
unacceptable way to treat anybody, much less a staff member. The Tribunal is requested to find
the defendant’s pleas on jurisdiction irreceivable due to the defendant’s failure to raise them in a

timely manner.

4, In addition to her objection to the receivability of the pleas concerning jurisdiction, the
complainant wishes to make the following observations on the defendant’s argument.



(1) Separate legal entities

5. The complainant has no reason to dispute the separateness of IFAD and the Global
Mechanism.

(2) Complainant’s status as a staff member of IFAD

6. The complainant was a staff member of IFAD throughout the relevant period until her
separation on 15 March 2006. Her letters of appointment all offered her an “appointment with the
International Fund for Agricultural Development” (attachments 3, 4, 5). According to the initial
letter, ““The appointment will be made in accordance with the general provisions of the IFAD
Personnel Policies Manual.” The renewals stated, “Your appointment will continue to be
governed by the Personnel Policies Manual, together with the provisions of the Human
Resources Handbook regarding the application of the Manual.” The Manual has since been
retitled the Human Resources Procedures Manual (HRPM). Contrary to the defendant’s claim in
paragraph 21 that the HRPM only applies “partly” to the complainant, the offer of appointment

makes it entirely applicable.

7. This is only reinforced by the President’s Bulletin PB/04/01 which sets out exceptions to the
IFAD rules (attachment 7), including that for continuing contracts. The lead paragraph of the
section on human resources states, “As a matter of principle and where there is an absence of a
specific provision to the contrary, as specified below, the Global Mechanism shall be subject to
all the provisions of IFAD'’s Personnel Policies Manual (PPM) and Human Resources Handbook

(HRH) as they may be amended.”

8. This is precisely the opposite of the situation in Judgment 1509 cited by the defendant, where
the complainant against UNIDO had a contract with United Nations, not UNIDO, and
“according to his letters of appointment . . . was subject to the Staff Regulations . . . of the United

Nations, not of UNIDO.”

(3)  Tribunal’s jurisdiction to examine the actions of the Managing Director of the
Global Mechanism

9. The defendant makes three related arguments on this subject. One is that the Tribunal cannot
examine whether the Managing Director of the Global Mechanism exceeded his authority, the
second that the Tribunal cannot examine the decision making of IFAD if this would require
examining the correctness of the Managing Director’s actions and finally that the actions of the

Managing Director cannot be attributed to [FAD.

10. It is perhaps clearer to discuss the last argument first. This essentially depends on the thesis
that the Managing Director is not an official of IFAD. In fact the Managing Director, like the
complainant, has an appointment with [IFAD. He is appointed by the President of IFAD on
nomination by UNDP. His terms of reference begin “Under the direction of the President of the
International Fund for Agricultural Development (IFAD)" (attachment T). His draft programme
of work and budget must be approved by the President of IFAD (attachment 1), and he reports to
the Conference of Parties on behalf of the President of IFAD (attachment 10a.).

11. In addition to being an official of IFAD, the Managing Director is, to quote the defendant’s
reply at paragraph 38, “a person charged with part of the Fund’s functions”. He is responsible
for the supervision of a large number of [FAD staff, whence the present complaint. He is
responsible to the President of IFAD for carrying out IFAD’s responsibilities under the
Memorandum of Understanding (attachment 1).



12. As a staff member under “the direction” of IFAD’s President, the Managing Director’s
actions are very clearly within the jurisdiction of the Tribunal. Even if this were not so, however,
the Tribunal would still be competent to examine the actions of the Managing Director to the
extent that they affected the complainant’s rights as a staff member of IFAD.

13. The defendant has presented a learned treatise on indispensable parties in international
proceedings without mentioning the Tribunal’s long practice of examining the actions of non-
parties when these are alleged to be the basis of action by the employing organization. In a recent
case it has even reviewed the decision making of the General Assembly in order to determine the
legality of FAO’s salary scale based on a General Assembly resolution (see Judgment 2420). It is
no different for the Tribunal to review the lawfulness of IFAD’s decision based upon the actions
of the Managing Director. This would be so even if his actions resulted from decisions of the

Conference of the Parties, which in this case they did not.

14. For the Tribunal to depart from its consistent practice and agree with the defendant’s thesis
would deprive the complainant, an international civil servant, of any legal redress for
administrative decisions that violate her contract with IFAD.

B. Argument on the merits

15. The complainant invites the Tribunal to refer to her original statement, which she reaffirms.
She would only like briefly to rebut certain misleading passages in the defendant’s reply.

(1) IFAD’s duty of care

16. The Joint Appeals Board found clearly that IFAD had not discharged its duty of care to the
complainant, The defendant first argues that it has no duty under HRPM Chapter 11.3.9(a) and
(b) because of paragraph 11(c) of the President’s Bulletin PB/04/01 (attachment 7). Paragraph
11(c) creates an exception to the HRPM in respect of “career contracts”; Chapter 11.3.9(b)
provides for reassignment of redundant staff without regard to the length of contract. Indeed the
heading of chapter 11 emphatically does not make such a distinction as it reads, “/t is the policy
of IFAD to ensure that all staff and consultants leaving IFAD, whether voluntarily or
involuntarily feel that they were treated with respect, equity and dignity.”

17. The defendant argues that the redundancy provisions “cannot™ apply to Global Mechanism
staff. The complainant can only say that if this is so, the President’s Bulletin should have listed

those provisions among the exceptions of paragraph 11

18. The defendant also argues that the six-month consultancy contract fulfilled any duty that
IFAD did have. This has already been dealt with in the complainant’s statement at paragraph 30.
The Tribunal is invited to note that the Director of Personnel suggestions as recorded by the
Chairperson of the staff association “... As for your suggestion that Ms Saez accept a temporary
assignment pending clarification of the situation, surely the appropriate principle is that no
change be made in job status until the appropriate process has been completed.” (attachments 19

and 20.)
(2)  IFAD’s application of its HRPM

19. The complainant asserts that a decision not to renew an appointment, though discretionary,
this does not mean that it can be arbitrary or irrational. It is an implication or principle of law that

3



it must be taken for proper reasons. The complainant has demonstrated in her Brief to the
Tribunal that the non-renewal as a result of the abolition of the post was tainted with a mistake of

law.

20. The defendant uses the same argument that the provisions on redundancy were not applicable
because of paragraph [ 1(c) of the President’s Bulletin. Again, the exception in the Bulletin
applies to career contracts, not to redundancy as used in the HRPM. Throughout the reply the
defendant insists that the complainant’s claims are based on her belief that she had a career
contract. The Tribunal must note that the complainant does not claim to have a ‘career contract’.

21. On the other hand, the complainant had a legitimate expectation of a contract renewal in
2006. She had been proposed for upgrading in the 2005 performance evaluation (attachment 8).
She had written confirmation on December 12 and 13 2005 with the New organizational chart —
effective January 1, 2006- that her post was to continue to be as for the last 6 years (attachments
14 (a) and 14 (b)). This is reported by the JAB in para 30 (attachment 30). The complainant
considers that by overlooking these facts [FAD has undermined the principles of good faith,
legitimate expectations and trust, which should be expected from it.

22. There is another respect in which the defendant failed to apply its procedures, and that is the
protection in case of extension of fixed term contracts set out in sections 1.21.3-4 of the HRPM.
That provides that the department head must ensure that extension is proper according to certain

criteria, and

In cases of doubt on one or all these aspects, the department head should consult with the
President before any action is taken. The above authority may not be delegated by the
President to any official who is below the level of Assistant President.

As already set out in the complainant’s Brief and in the JAB report (attachment 30 para 23), there
is no evidence that the Managing Director consulted or obtained approved — prior to his decision
of 15 December 2005 - with the President or with an Assistant President concerning the decision
not to renew the complainant’s contract. Indeed, the Managing Director in his letter of notice
states, “/ have decided to abolish the post....As a consequence, your fixed-term contract ...can

not be extended” (attachment 15).

23. In Judgment 946 interpreting very similar language in UNESCO’s staff manual, the Tribunal
found that a decision not to renew a contract should have been taken by the Deputy Director-
General. In the event it was taken by the Chief of the Staff Administrative Division, which the
Tribunal ruled was not the “competent authority”. In the present case, neither was the Managing
Director the competent authority for the decision not to extend the complainant’s contract. The
complainant therefore considers as unlawful the non-renewal of her contract as it was not taken
by the competent authority and in line with the set rules of procedure. The decision was vitiated
by mistakes of law and of fact, and it constituted an abuse of authority.

(3)  The President’s reasons for rejecting the recommendations of the Joint Appeals
Board

24. The defendant has argued in paragraph 51 that the President’s letter rejecting the appeal
“reiterated paragraph 11(c) of the President’s Bulletin”. It then asserts in paragraph 52 that the
letter meets the standards set by the Tribunal for substantiating a decision. The Tribunal is
invited to review carefully the President’s letter (attachment 31). It will find that there is no
mention of the President’s Bulletin. Nor is there even a hint of the peculiarities of the Global
Mechanism which the defendant now argues justify the decision. The only textual reference is to
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the provision that fixed-term contracts expire on the date mentioned in the contract (HRPM
section 1.21.1). There is not even a bald statement that he did not think section 11.3.9 on
redundancies applied, much less any reason why he might have thought so.

25. He did not refer to the JAB’s unanimously recommendations that the non-renewal was
beyond the Managing Director’s authority and contrary to the rules of the HRPM. The
President*s final decision was careless; he ignored the JAB’s unanimous findings that the manner
in which the non-extension was conducted was heedless of her career and human feelings.

26. The standards of the Tribunal are set in judgement 2092: “When the executive head of an
organisation accepts and adopts the recommendations of an internal appeal body he is under no
obligation to give any further reasons than those given by the appeal body itself. Where,
however, [...] he rejects those recommendations his duty to give reasons is not fulfilled by simply

saying that he does not agree with the appeal body.”

27. The defendant also makes the peculiar statement in para. 53 of its reply that the Legal
Counsel’s letter to the complainant’s counsel “added further clarification to the Complainant by
emphasizing the fact that the Fund and the Global Mechanism cannot be assimilated.” If the
Tribunal will examine the Legal Counsel’s letter (attachment S), it will see that no reference is
made to the supposed distinction between the Global Mechanism and [FAD. Only now with the
defendant’s reply has the complainant begun to receive an elucidation of the President’s

reasoning.

“) The Managing Director’s authority

28. The complainant’s Brief has already demonstrated that the Managing Director exceeded his
authority by unilaterally deciding not to extend the complainant’s contract. Paragraphs 17-22
refer. This is confirmed by the JAB report in paras. 23 - 30 and 31 (attachment 30). The
defendant has argued that even if the Managing Director did not have the authority so to act, the
President’s decision rejecting the complainant’s appeal, received two years and five months after
the fact, cured any defect. This reasoning would make nonsense of all procedural protections of

the international civil service.

29. The complainant would not have questioned the discretional power of the Managing Director
in making a proposal on the non-renewal of a contract, if the Fund would have observed its rules
and procedures as they apply to the complainant. The Tribunal has established that despite this
discretionary power, a staff member is not immune from review when proposing an
administrative decision affecting another staff member.

(5)  Deferral to the Managing Director

30. The defendant argues that “decisions regarding the staffing and budget of the Global
Mechanism are a prerogative of the Conference of Parties” (para. 61). It is only necessary to
point out in this regard that the Conference of Parties decided on the staffing of the Global
Mechanism according to the proposal that included the complainant’s position (attachment 12). It
was only the Managing Director on his own initiative who decided to alter the staffing approved
by the Conference of Parties (attachment H). However, if the need for savings could have been a
consideration, it affords no proper excuse for breach of the principles that protect the staff against
arbitrary decision-making.

31. In this case, IFAD had the legal duty to its staff to ensure that administrative decisions
affecting a staff member were properly taken and that the reasons for them were both legitimate
and openly declared. IFAD also had the power - through its direction of the Managing Director



and its approval of the proposed staffing and budget - to ensure that decisions were properly
carried out.

32. The defendant has argued that if IFAD exerted any control over the Managing Director, it
would amount to its imposing staff on the Global Mechanism. To the extent that staff have
enforceable contracts and rules that protect them, they can indeed be “imposed,” without regard
to whether it is IFAD, the Tribunal or another court that does so. In this case, as mentioned
above, the Conference of Parties did not decide to eliminate the complainant’s post, but if it had,
it would still have legal obligations to the complainant. And IFAD, as the employing
organization, would have to ensure that those obligations were met.

33. In short, the Fund acted as if the Managing Director’s acts were free from any review of the
exercise of his authority. Additionally the Tribunal has ruled, an administrative decision is
reviewable even if it is based on political considerations. “The fact that it emanates from the
Organisation's highest decision-making body cannot exempt it from the necessary review
applying to all individual decisions which are alleged to be in breach of the terms of an
appointment or contract, or of statutory provisions.” (Judgment 2232.)

34. The complainant does not believe that this case requires the Tribunal to sort out obligations
between the Conference of Parties and IFAD. The complainant was employed only by IFAD and
seeks redress from IFAD. IFAD and the Conference of Parties will themselves determine how

the costs of illegality are to be borne.

C. Additienal arguments concerning moral damages

35. The moral damages that the complainant has suffered have at least two significant
components. One is the lack of proper notice, heedless treatment and dilatory procedures of

IFAD. The other concerns the damage to the complainant’s career.

(1) IFAD’s Procedures

36. As has been pointed out already, IFAD’s HRPM provides both for a high-level decision if a
fixed-term contact is not to be renewed and for a review where staff are to become redundant. On
15 December 2005 the complainant received a notice of non-renewal from the Managing
Director; it took her until 13 March 2006 to receive an official communication from a personnel
officer (the Director of IFAD) stating that her contract, which expired in two days, would not be
renewed. The same communication also erroneously informed her that the review procedure in
HRPM section 11.3.12 had been abolished. (attachment 24) and on the JAB report paras. 26 and

27 (attachment 30)

37. The complainant thus had two days’ notice, not three months as provided in the HRPM. She
was denied the review to which she was entitled. She was directed to a fruitless procedure,
facilitation, that consumed one year. Proceedings before the Joint Appeals Board went faster, but
then the President took four months to reject the recommendations.

(2)  The complainant’s career

38. The complainant wishes to further explain to the Tribunal the distress caused by IFAD and
the aggravating circumstances which have impaired her career development for the loss of
employment expectation. For family reasons the complainant’s priority was to remain with her



children and husband in Rome. However due to the financial commitments acquired she had
faced great financial strain.

39. As a Venezuelan citizen, the complainant had an [FAD working permit and ‘carte de sejour’
from the Italian Ministry of Foreign Affairs. This permit, requested by IFAD, gave the official
the right to stay in the country. However, due to the abrupt decision of the non-renewal, the
complainant was required immediately to return the permit. This left her without a legal status in
[taly. She tried to get a working permit ‘permesso di soggiorno’ however this required to have
an employer requesting the procedure for the incumbent. Since she did not possess a legal
document she could not look for a job within the Italian institutional context. She had to resort to
be under her husband’s permit to have a legal right to be in the country. By doing this she could

not work in Italy and could only apply to international agencies.

40. Then she was left to apply either to the World Food Programme (WFP), FAO or IFAD’s
vacancies. WFP has had no vacancies announced, FAO was and still is undertaking a substantive
restructuring and there were no suitable vacancies, which could offer her equivalent or enhanced
career development. She applied as external candidate to some vacancies in IFAD however there
is no evidence that she was ‘seriously considered’. This was unanimously reported by the JAB

(attachment 30, para. 33).

41. It goes without saying that her career has been mutilated as the result of the actions taken
against her and that for those who had known her professionalism such behaviour towards her
was inexplicable. For those that did not know her skills, experience and professional background
but could only leamn it from a Personal History Form (as an external applicant) it is most likely it
gave an uncomfortable feeling to seriously consider somebody who appears to be a performer but
was made redundant without the organization’s seeking redeployment. This abrupt termination
threatens to ruin the career of an international civil servant and play havoc with her personal life.

D. Conclusion

42. For the reasons set out above and in the complainant’s brief, the complainant respectfully

requests the Tribunal to:
- find that the complaint is receivable;
quash the decision of the President of IFAD rejecting the complainant’s appeal;

order the defendant to reinstate the complainant in her post or an equivalent post in IFAD,
recognizing the complainant’s acquired prospects for career development, with
retroactive effect from 15 March 2006 and with a duration of not less than two years from
the date of reinstatement;

order the defendant to reimburse the complainant for loss of salary, allowances and
entitlements, including but not limited to contributions to the United Nations Jomt Staff
Pension Fund, potential promotion;

order [FAD to pay further compensation for US$ 50,000 for the prejudice of the Fund.
against her which caused suffering by the heedless manner in which [PAD.had handled
this decision with the denial of due process and regardless of the comp amants nghts, career

aspirations and human feelings; .
Order IFAD to pay to the complainant the amount of € 5000, rels;\)e\bt of legal fees and

other costs of the present proceedings and the [FAD mtem proce;?dmgs Y
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ADMINISTRATIVE TRIBUNAL
AT 5-2568

BETWEEN

ANA THERESA SAEZ GRACIA
Complainant

-and-

THE INTERNATIONAL FUND FOR AGRICULTURAL DEVELOPMENT

Defendant

SURREJOINDER OF THE DEFENDANT

I

IL.

[

INTRODUCTION

This constitutes the response of the International Fund for Agricultural
Development (“the Fund™) to the Rejoinder of Ana Theresa Saez-Garcia
(“the Complainant™) that was transmittcd by the Registrar on 4 November

2008 and was delivered to the Fund on 19 November 2008.

The Tribunal is respectfully. requested to note that unless .the Fund
expressly acknowledges otherwise in the present Surrejoinder, all
description of facts and arguments presented by the Complainant are

contested by the Fund.

The Tribunal is further requested to consider the Fund's Reply to be
reiterated and included in the present Surrejoinder.

ARGUMENTS CONCERNING THE TRIBUNAL'S JURISDICTION

a. General

In paragraph | of the Rejoinder, the Complainant wrongly alleges that the
Fund argues that the Tribunal lacks jurisdiction to hear the present
complaint. As summarized in paragraph 62 of the Fund’s Reply, the
Fund’s argument is that based on the grounds set forth under Paragraph 11
of the Reply, the Tribunal lacks junsdiction to cntertain the pleas stated in
Part B (1) and Part B(2) ot the Complainant’s Bref. The Tribunal is
theretore respectfully requested to take note of the fact that the Fund raises

no other issue concemning the jurisdiction of the Tribunal. '

In paragraphs 2 and 3 of the Rejoinder the Complainant argues and
requests the Tribunal to tind the Fund’s pleas on jurisdiction irreceivable
due to the Fund’s failure to raise them in a timely manner. The Fund
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wishes to point out that the peremptory preliminary objection of lack of
competence cannot be raised until a party actually seizes the court or
tribunal concerned. Moreover, being an international tribunal of limited
competence ratione materiae and ratione personae it is incumbent upon
the Tribunal to examine its own competence sua sponte and decline to
exercise jurisdiction in respect of those pleas that require it to exceed its
limited competence, irrespective of whether and at what stage a party
invokes a peremptory objection for lack ot jurisdiction. For these reasons,
the Complainant’s argument and request regarding the tardiness of the
vbjection is therefore without merit and cannot be conceded by the

Tribunal.
b. Separate legal entities .

The Fund takes note of the fact that in paragraph 5 of the Rejoinder, the
Complainant concedes that the Fund and the Global Mechanism are
separate legal entities by stating that there is no reason to dispute the
separateness ot the two aforementioned institutions. The Tribunal is
invited to take note of this significant concurrence of views between the
parties to the present dispute as it has far reaching consequences for the
following critical issues regarding the Tribunal’s competence and the rules
that the Complainant can rely on before the Tribunal:

The status of the Complainant vis-a-vis the Fund (see Paragraph I
(2) of the Reply);
The competence of the Tribunal to entertain pleas of flaws in the
decision-making process of the Global Mechanism (sec Paragraph
[1I (3) of the Reply);

The competence of the Tribunal to entertain pleas of flaws in the
decision-making of the Fund, which may entail e¢xamining the
decision-making process in the Global Mechanism (see Paragraph

111 (4) of the Reply); and,
The extent to which the acts complaint are attributable to the Fund

(see Paragraph III (5) of the Reply).

(1)

(i)

(iit)

(iv)

¢. The Complainant’s status vis-a-vis the Fund

The question of the Complainant’s status vis-a-vis the Fund is of critical
importance because it determines which rules she can rely on before the
Tribunal. If she were a regular stalf member of the Fund within the
meaning of the Agreement Establishing IFAD, gquod non, then she would
be able to invoke all the staff rules and regulations that apply to the Fund’s
staff. However, if on the other hand, she is merely a person on which some
of the Fund’s staff rules and regulations have been declared applicable, she

could only invoke those rules betore the Tribunal.

As explained in Paragraph HI (2) of the Reply, contrary to what the
Complainant claims in paragraphs 6-8 of the Rejoinder, she is merely a
person on which some of the Fund’s statf rules and regulations have heen
declured applicable by the President’s Bulletin PB/04,01 (see Attachinent



1.

ﬁthe Rejoinder, the fact that the Managing Director of the Global

M to the Fund’s Reply). As will be seen below in the part concerning the
merits of the complaint, where paragraphs 19-23 of the Rejoinder are
addressed, the distinction made here impacts signiticantly on the question
of whether the Complainant can expect to be employed by the Fund upon
having been terminated by the Global Mechanism.

d. The Tribunal's lack of jurisdiction to examine the actions of the
Managing Director of the Global Mechanism

Non-attribution of acts of the Glebal Mechanism to the Fund: [n
paragraph 10 of the Rejoinder the Complainant asserts that the question of
whether the decision of the Director of the Global Mechanism is
attributable to the Fund essentially depends on the thesis that the former is
not an ofticial of the latter. The Fund wishes to point out that this is not a
correct portrayal of either the law on the responsibility of international
organizations or of the arguments presented in the Reply.

While the law on the responsibility of international organizations presumes
that acts of an official of an international organization are in principle
attributable to the organization concerned, that presumption is not
irrefutable. The very notion of dédowblement fonctionnelle in international
law implies that an intemational otficial may have more than one capacity
and therefore whether his or her acts are attributable to one subject of
international law or the other depends on which function he or she was

exercising.

In the present case, apart from the fact that the Managing Director of the
Global Mechamism is not an official of the Fund, as explained in
paragraphs 36-43 of the Reply, but even if that were the case, still the acts
complaint of would not be attributable to the Fund because the Managing
Director was ¢xercising a function of the Global Mechanism. Given that -
as the Complainant concedes - the Global Mechanism and the Fund are
separate legal entities, all acts of the Managing Director in the exercise of
that function should be attributed to the Global Mechanism, not to the
Fund. Moreover, the toregoing applies mutatis mutandis to the actions of
the President in relation to the Conference of Parties to the UNCCD.
Those actions, including the reporting, are actions undertaken for the
Conference of Parties. Therefore, unlike as suggested in paragraph [0 of

Mechanism performs under the direction of the President and that the latter |
approves his program of work and budget. is not because he is a Fund staff |

‘member but because the Fund agreed that the President may perform these
ihmgtmns tor and on behalf of the Conference of Parties.

The foregoing analysis also serves to refute the argument set out in
paragraphs [ | and {2 of the Rejoinder. This conclusion is not affected by
the Complainant’s assertion in paragraph [2 of the Rejoinder that even if
the Managing Director were not a Fund statf member, the [ribunal would
still be competent to examine his action to the extend that they attect her
rights as a staff member of the Fund. It is to be noted, however, that the
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Complainant overlooks the fact that, as explained above, she is not a Fund
staff member for all intents and purposes.

Lack of competence to review of flaws in the decision-making by the
Global Mechanism. In paragraph 13 of the Rejoinder the Complainant
invokes Judgement No. 2420 of the Tribunal in order to counter the Fund's
arguments that the Tribunal lacks competence to entertain pleas of tlaws in
the decision-making process of the Global Mechanism (see Paragraph Il
(3) of the Reply), as well as the competence to entertain pleas of flaws in
the decision-making of the Fund, which may entail examining the
decision-making process in the Global Mechanism (see Paragraph [ (4)

of the Reply).

It should be pointed out that in the said Judgment the Tribunal did not
declare itself competent to cither entertain pleas of flaws in the decision-
mauking process of an organization over which it has no jurisdiction (the
United Nations) nor to entertain pleas of flaws in the decision-making of
the defendant organization (FAO), which may entail examining the
decision-making process of . an organization over which it has no
jurisdiction (the United Nations). Considerations [1 and 12 of Judgment

" No. 2420 muke it clear that the Tribunal examined whether the fact that the

FAO belonged to the common system cnabled it to decline or limit its own
responsibility toward the members of its staff or lessen the judicial

protection it owes to them.

The question in that case was whether when the FAO introduced the
common system salary scales into its own rules it had discharged its duty
to ensure that the text that it thereby imported was lawful. The measure to
determine the lawfulness was not by reviewing the legality of the imported
rule under the laws of the organization of origin, but — us made clear in -
consideration 12 of Judgment 2420 — whether the decision concerned
complied with the “principles of law of the intemnational civil service”.
Accordingly, the subsequent review by the Tribunal purported to establish
whether that was the case and it concluded atfirmatively. In other words,
Judgment No. 2420 does not support the Complainant’s thesis that the
Tnbunal is competent to either entertain pleas of flaws in the decision-
making process of the Global Mechanism, or to entertain pleas of flaws in
the decision-making of the Fund, which may entail cxamining the
decision-making process in the Global Mechanism.

Finally, in paragraph 14 of the'Rejoinder the Complainant suggests that the
[mbunal i3 required tu entertain the pleas involving the decision-making in
the Global Mechanism because otherwise the Complainant would be
deprived from any legal redress. Please note that the Fund’s preliminary
objection is limited to only the pleas concerning the decision-making in
the Global Mechanism, and thus does not affect the rest of the
Complainant’s pleas. It should bhe stressed that no intemational
administrative tribunal is required to ¢xercise jurisdiction over a claim that
lies beyond its limited jurisdictional competence on the ground that
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otherwise the applicant’s complaint may escape review by an impartial
adjudicatory body' (See Attachment [ to this Surrejoinder).

ARGUMENTS CONCERNING THE MERITS

a. Interpretation of paragraph 11(c) of President’s Bulletin PB/04/01 of
21 January 2004 ‘

The Complainant’s arguments on the merits of the complaint bring to the
fure the need to examine her status vis-a-vis the Fund in more details. As
stated above, the question of the Complainant’s status vis-a-vis the Fund is
of critical importance because it determines which rules she can rely on
betore the Tribunal. The Complainant implies that she was a regular staff
member of the Fund or at least a statf member that enjoyed benetits of the
rules regarding non-renewal of fixed term contracts. Admittedly, it she
were a regular statf member of the Fund within the meaning of the
Agreement Establishing IFAD (sce Attachment L to the Fund’s Reply),
quod non, then she would indeed be able to rely on those rules before the
Tribunal, including on the attendant jurisprudence.

The point is however that her contractual arrangement did not amount to
that of a regular statf member of the Fund within the meaning of the
Agreement Establishing IFAD. Therefore, in order for her to rely on the
rules regarding non-renewal of fixed term contract, it must be found that
her contractual arrangements entitled her to a treatment by the Fund in
dccordance with those rules. As will be explained once again in the
following paragraphs, the President’s Bulletin PB/04/01 of 21 January
2004 constitutes an insurmountable barrier to such a finding. By virtue of
the said President’s Bulletin the Complainant is merely a person on which
some of the Fund's staff rules and regulations have been declared

applicable.

In paragraphs [6-18 of the Rejoinder the Complainant concedes the
principle that the Fund’s staff rules and regulations that have been
excluded by paragraph 11 of paragraph [1{c) of President’s Bulletin
PB/04/01 of 21 January 2004 do not apply to her. However, she considers
that the Fund owed her the duty of care as reflected in the Human
Resources Procedures Manual Chapter 11.3.9(a) and (b) (see Attachment
R to the Fund’'s Reply) because she asserts that, unlike the Fund has
explained in Paragraphs Il (2) and IV of the Reply, paragraph [1(c) of
President’s Bulletin PB/04/01 of 21 January 2004 does not have the effect
of excluding those provisions from the rules that were applicable to her
contractual arrangement. The Compiainant bases this assertion on the view
that paragraph 11(c) of President’s Bulletin PB/04/01 of 21 January 2004
creates an exception to the HRPM in respect of “career contracts”, but not
to the principle of reassignment of redundant staff.

"¢ International Monetary Fund Administrative Fribunal, Judgment No. 1999-1_ paras. $7-95

Auachment | 1o this Surrejoinder.



20.

18]
9

Therefore it is important to examine paragraph [1(c) of President’s
Bulletin PB/04/01 of 21 January 2004. That provision stipulates:

“All fixed-term  contracts of e¢mplovment for the Global
Mechanism shall be for a maximum of two vears, renewable,
and subject ta the availability of resources. [FAD's rules and
regulations on the provision of career comracts for fix-term
staff shall not apply to the staff of the Global Mechanism,
except for those that have already a career contract as a result
of their previous employment with IFAD”

The purpose of the foregoing provision is to ensure that the scheme
provided in the HRPM Chapter 1.17.1 (See Attachment ([ to this
Surrejoinder) does not apply to the Global Mechanism staff to which the
HRPM has been declared applicable by paragraph 10 of President’s
Bulletin PB/04/01 of 21 January 2004. According to that scheme a
continuous appointment may be granted through thrce consequent
contracts: first- 2 years tixed term; second - 5 years fixed term; third -
conversion to continuous after seven vears. The expectation of renewal of
fixed term contracts built into this scheme, needed to be excluded in order
to avoid the effect that would otherwise follow from paragraph 10 of
President’s Bulletin PB/04/01 of 21 January 2004. This was necessary
because the Fund cannot impose continuing appointments on the Global
Mechanism by allowing the scheme to run its course, nor can the Fund
permit an expectation of a continuing appointment to a Fund staff member
to develop by not limiting the operation of the HRPM Chapter 1.17.1, first

row.

b. Effects on the duty of care.

The consequences of paragraph [ 1(c) of President’s Bulletin PB/04/01 of
21 January 2004 are not {imited to the HRPM Chapter [.17.1, first row but
extends also to all the other parts of the HRPM which deal with the many
aspects of fixed-term contracts, including HRPM Chapter 11.3.9(a) and (b)
on the duty of care in the case of redundancy. The phrase “rules and

regulations on the provision of career contracts for fix-term stuff’ in
paragraph 1l(¢) of President’s Bulletin PB/04/01 of 21 January 2004
purports to convey that. The wording is intentionally broad in order to
achieve precisely the vbjective that the Complainant attempts to avoid in

paragraph 17 of the Rejoinder. ‘
Based on the foregoing the Fund wishes to reiterate what it said in
paragraph 45 of its Reply, ie. that like the foint Appeals Board, the

Complainant erronecusly represents and claims that the HRPM Chapter
11.3.%a) and (b) on the duty of care in the case of redundancy applies to

her situation.

6
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¢ Effects on the expectation of contract renewal.

The question that follows trom the Complainant’s argument in paragraphs
19-23 of the Rejoinder is whether the jurisprudence of the Tribunal
regarding the expectation of renewal of fixed-term contracts is suitable for
application to situations like the present one where an organization that
hosts another organization and acts as an agent of the latter in matters of
human resource management. The Tribunal never dealt with that situation
before and the Fund therefore rejects the Complainant’s assumption that
the said jurisprudence apply. The Tribunal itself qualitied the reach of the
said jurisprudence in its Judgment No. 703 in a situation concerning a
seconded official from one international organization (UN) to another
international organization (FAO). The Tribunal held in that case that
though a seconded official holds a fixed-term contract which implies an
expectation of renewal, his or her position is out of the ordinary, and that
he/she cannot expect to be renewed unless the organizations involved

decide ditferéntly.

In the present case the situation is even more extra-ordinary. Unlike FAO
in the aforementioned case, the Fund did not employ the Complainant
itself, but acted as a host organization to the Global Mechanism and has
declared part of its rules applicable on the resulting relations between the -
Global Mechanism and the Complainant as well as making some of its
tools, otficers (the President) and procedures available to the Global
Mechanism tor the purpose of the latter’s human resources managcment.
As it cannot impose the rule on expectation of renewal of fixed term
contracts on the Global Mechanism nor can it take over statf no longer
needed by the Global Mechanism, through 11(c) of President’s Bulletin
PB/04/01 of 21 January 2004, the Fund excluded the possibility that an
expectation to be renewed as either a Global Mechanism statf or be given
an IFAD appointment can arise. Like in Judgment No. 703, because this
situation is out of the ordinary, the rule on the expectation of renewal of
fixed term contracts cannot apply. In sum, as the Presidential Bulletin
specifically bars the granting of continuous/career contracts to employces
of the .Global Mechanism, the Complainant’s alleged expectation of
renewal of her contract cannot stand. Notwithstanding the foregoing, the
Global Mechanism did offer the Complainant a six month consultancy

contract, which she refused.

As regards to the question of whether the Managing Director of the Global
Mechanism could decide on the non-renewal without the President’s
approval or involvement that is raised in paragraphs 22-23 and 28-29 of
the Rejoinder, the Fund would like to retterates its argument set forth in
paragraphs 55-59 of its Reply.

d. President’s reasons for rejecting the J AB recommendations
The Fund wishes to point out that in paragraphs 24-27 of the Rejoinder the

Complainant persists in ignoring the particularities of the hosting
arrangements for the Global Mechanism, which make that the letter of the

~4



President of 4 April 2008 meets the standards set by the Tribunal for
substantiating a decision not to renew a fixed-term contract. Therefore, the
Fund invites the Tribunal to consider its explanations provided in
paragraphs 50-54 of the Fund’s Reply. The Tribunal’s attention is
particularly drawn to paragraph 53 of the Reply. Contrary to the .
Complainant’s assertions, the second and third sentences of the General
Counsel’s letter referred to therein and reproduced as Attachment S to the
Fund's Reply, clearly refer to the particularittes of the hosting
arrangements for the Global Mechanisms. The sentences read as follows:

“As [ said in the meeting, the abolition of Ms Saez’post by the
Global Mechanism and the consequent non-renewal of her
contract _in_accordance _with the relevant arrangements
regarding the hosting of the latter body by IFAD did not reflect
in any way on her abilities or her performance. Therefore, it is
our position that the non-renewal of Ms. Saez’ contract was in
conformity with the applicable rules and regulations, and
therefore we are not in a position to accept the
recommendations of the Joint Appeals Board to offer Ms. Saez
any compensation” [underlining added] (See Attachment S to

the Fund’s Reply)

The above quote from the General Counsel's letter shows clearly that the
tollowing statement of the Complainant in paragraph 27 of the Reply is not

in conformity with the reality:

28.

“... no reference is made to the supposed distinction between
the Global Mechanism and IFAD. Only now with the
defendant’s reply has the complainant begun to receive an
clucidation of the President’s reasoning”™

The above mentioned quote from Attachment S demonstrates that the

29.
Complainant’s representation is wrong.

e. Authority of and deferral to the Managing Director

In paragraphs 28-34 of the Rejoinder the Complaint repeats her arguments
concerning the authority of the Managing Director which are based on her
wrong iaterpretation of the status of the Global Mechanism and the
arrangements for its hosting by the Global Mechanism.

The Iribunal 1s referred to Part {1l as well as Part [V(4) of the Fund's

H.
Reply for the Fund’s response to those arguments.

IV, ARGUMENTS CONCERNING MORAL DAMAGES

According to paragraphs 33-41 of the Rejoinder, the Complainant bases
her claim for moral damages to the amount of USS 50.000 on two grounds:
a4) lack of proper notice, heedless treatment and dilatory procedures of the
Fund, and b) damage to the Complainant’s career.

32,
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34.

a. The Fund'’s procedures

Based on the relevant provisions of the President’s Bulletin PB/04/01 of
21 January 2004, which declares parts of the Fund’s staff rules, regulations
and procedures to the persons employed by the Global Mechanism, the
Complainant was informed on 15 December 2005 by the Director of the
Global Mechanism that her contract, which was about to expire on 15
March 2006, would not be renewed. It is therefore unclear to the Fund
what is meant by the Complainant in paragraphs 36 and 37 of the
Rejoinder, where it is stated that the notice was only given two days before
the expiry of her contract. In fact, in paragraph 36 of the Rejoinder the
Complainant acknowledges to have received the notice of non-renewal by
the Global Mechanism on 15 December 2005.

Moreover, it is also not clear in what sense the Fund’s facilitation
procedures can be considered and is unduly dilatory as alleged by the
Complainant in paragraph 37 of the Rejoinder. As a matter of fact,
tacilitation is a modern tool in the arsenal of alternative dispute settlement
that aims at resolving differences and reduces the nced to recur to judicial

settlement.

b. The Complainant’s carver

The Complainant's claims for damages on the grounds set torth in
paragraphs 38- 41 of the Rejoinder are without merit as her fixed-term
contractual relationship with the Global Mechanism did not cease
prematurely. It is the essence of ftixed-term appointment that the official
shall cease to be employed with the organisation upon expiry of the agreed
term. Since the Complainant was aware of such terms of employment, the
Complainant cannot be entitled to moral or compensatory damages. The
Tribunal has repeatedly held that carecer prospects within an international
organisation are not something that exists independently of all the rights
and duties of its statf, that if the non-renewal of a contract is lawful, so is
the career hiatus and that when a contract is concluded for a fixed term, the
staff member's career ends lawtully on expiry of this period (see -
Judgement 1610, consideration 24, and Judgement No. 2694, consideration

7).

V. CONCLUSION

36.

For the reasons set furth in the present Surrejoinder as well as those set
forth in the Fund’'s Reply. may it please the Trbunal to adjudge and

declare that:

the Tribunal lacks jurisdiction to cntertain the Complainant’s plea
that the Managing Director of the Global Mechanism exceeded his
authority in deciding not to renew the Complainant’s contract (Part
B.1 of the Complainant’s Briet);



37.

b.

d.

the Tribunal lacks jurisdiction to entertain the Complainant’s plea
that the core budget of the Global Mechanism did not require
climination of the Complainant’s post;

the Fund duly discharged its duty of care towards the Complainant;
the President adequately stated the reasons lor rejecting the
recommendations of the Joint Appeals Board;

the Managing Director of the Global Mechanism acted within his
authority in deciding not to renew the Complainant’s contract;

the Fund has to defer to the Managing Director of the Global
Mechanism on the issue of the justification ot the non-renewal of the

Complainant’s contract.

ACCORDINGLY, THE DEFENDANT ORGANIZATION
RESPECTFULLY REQUESTS THE TRIBUNAL TO DISMISS THE

COMPLAINT.

Rome, 18 December 2008

International Fund for Agricultural Development

Dr. R.S.J. Martha
General Counsel
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ATTACHMENT |

Judgment No. 1999-1

Mr. “A”, Applicant v. Internatianal Monetarv Fund, Respondent

(August 12, 1999)

Introduction

l. On August Il and 12, 1999, the Administrative Tribunal of the [ntermational
Monctary Fund, composed of Judge Stephen M. Schwebel, President, and Judges Nisuke
Ando and Agustin Gordillo, Associate Judges, met to adjudge the case brought against the
International Monetary Fund by Mr. “A”, a furmer contractual cmployee ot the Fund.

2. Mr. “A” contends that the Fund violated its intemnal law and principles of
international administrative law when it engaged him on a contractual basis to perform
functions ot the same nature as those performed by statt members, renewed his contract
several times over a continuous period of nine years, and then allowed his contract to expire.
Applicant seeks as relict that he be installed as a member of the staff, retroactive to 1993,

with all attendant rights and benelfits.

3. The Fund has responded to Mr. “A™s Application with a Motion for Summary
Dismissal, contending that the Administrative Tribunal lacks jurisdiction ratione personce
and ratione materice over Applicant’s claim because its Statute limits access to those
individuals who are members of the staff and to those claims that challenge decisions taken
in the administration of the statf. Applicant has filed an Objection to the Motion, arguing that
the Fund’s allegedly illegal classification of Applicant as a contractual cmployee, rather than
as a member ot the staff, should not determine whether the Tribunal has jurisdiction to decide

the issuc of that alleged illegality.

The procedure
4. On April 16, Mr. “A”™ filed an Application with the Administrative Tribunal. In

accordance with the Tribunal’s Rules of Procedure, the Application was transmitted to the
Respondent on April 19, 1999. On April 22, 1999, pursuant to Rule XIV, para. 4, the Office

of the Registrar issued a summary of the Application within the Fund.

' Rules XIV. para. 4 brdV'1dcs:
“{n urder ro mform the Fund community of proceedings pending before the Tnbunal. the Registrar,

upon the notficaton of an application to the Fund, shall, unless the President decides otherwise, ssue
1 ~ammary of the application, without disclusing the twmne ot the Applicant, for circulation within the

Fund.”



ta

5. On May [8, 1999, the Respondent filed a Motion for Summary. Dismissal under
Rule XIIF of the Rules of Procedure, seeking dismissal of the Application for lack of
jurisdiction under Article {1, para. | and para. 2 a, b, and ¢.) On May 19, 1999, the Motion

was transmitted to Applicant.

* Rule XiI provides:
“Summary Dismissal

I. Pursuant to Article X, Section 2(d) of the Starute, the Tribunal may. on its own initiative or
upon a motion by the Fund, decide summantly to dismiss the applicution if' it is clearly inadmissible.

2. The Fund may file such a motion within thirty days of its receipt of the application. The filing

of the motion shall suspend the period of time for answering the application until the motion is acted
on by the Tribunal.

3. The complete text of any document refecred to in the motion shall be annexcd thereto in
accordance with the rules established for the application in Rule VII. The requircments of Rule VIII,
paragraphs 2 and 3, shall apply to the motion.

Upon ascertaining that the motion mevts the formal requirements of this Rule, the Registrar

4.
shall transmit a copy thercof to the Applicant.

5. The Applicant may file with the Registrar a written objection to the motion within thirty days
from the date on which the motion is transmirted to him,

6. The complete text of any document referred to in the objection shall be annexed thereto in
tecordance with the rules established for the apphication in Rule VI The requirements of Rule VI,
Paragraphs 4 and &, shall apply to the vbjcction t the motion.

7. Upon ascertaining rhat the objection meets the formal requirements of thls Rule, the Registrar

shall transmit a copy thereot 1o the Fund.

8. There shali be no further plcadings in respect of a motion for summary dismissal unless the

President so requests.”

! Article I provides in pertinent part:
1. [he Teibunal shall be competent to pass judgment upon any application:

a. by a member of the staff challenging the legality of an admunistrative act adversely affecting him; or

b. by an enroilee in, or beneficiary under. any retirement or uther benefit plan maintained by the Fund
45 employer chailenging the legahty of an administrative sct concemning or arising under any <uch plun
which adversely affects the applicant.

i For purpuses of this Statute.
2. the expression “admunistrative aet’ shall mean any indiswloal or regulatory decison faken in the
admnistration of the statf of the Fund;

{continucd)



6. Under Rule XII, para. 5%, the Applicant may file an Objection to a Motion for
Summary Dismissal within thirty days from the date on which the Motion is transmitted to

him. Applicant’s Objection was filed on June 18, 1999,

7. The Tribunal decided on August 2, 1999 that oral procecdings, which Applicant had
requested, would not be held, as the condition laid down in Rule X1, para. 1° that they be
“necessary for the disposition of the case™ had not been met.

8. Pursuant to para. 2 of Rule XII, a Motion tor Summary Dismissal suspends the period
of time for answering the Application until the Motion is acted on by the Tribunal. Hence,
the present consideration of the claim is confined to the jurisdictional issucs of the case. Its
substantive aspects are referred to only to the extent necessary for disposition of the

jurisdictional issues.

The factual background of the case

9. Mr. “A” was initially engaged by the Fund as a consultant under its Technical
Assistance Program for a two-ycar period commencing in January 1990. His letter of
appointment provided:
“You will not be a staff member of the Fund and will not be cligible for any
benefits other than those specified in this letter.”

It stated in addition:

b. the expression “regulatory decision” shall mean any rule concemning the terms and conditions of statf
cmployment, including the General Administrative Orders and the Sta¥ Retirement Plan, but excluding
any resolutions adopted by the Board of Guovernors of the Fund,

¢. the expression “member of the staff” shall mean:

(i) any person whose current or former letter ot appointment, whether regular or fixed-term,
provides that he shall be a member of the staff:

(i1} any current or former assistant to an Executive Director; and

(i) any successor in interest to a deceased member of the staff as defined tn (1} or (i1) dbove to the
extent that he 1s entitled 1o assert a right of such staff member against the Fund; . .7

* Rule X!, para. 3 provides:
“The Applicunt may file with the Registrar @ written abjection to the motion within thirty days from

the.date on which the motion 15 transmitted to him.”

" Rule XHI. para. | provides:
“Oiraf proceedings shall be held «f the Frbunal decides that such procecdings are necessary for the
disposttion of the case. In such cases. the Tribunal shall hear the vral arguments of the parties and their

counsel, and may examine them.”



“This appointment can be terminated by you or the Fund on one month’s
notice, or by mutual agreement.”

This basic contract was rcnewed several times, and apart from increases in Mr. “A™’s
remuneration, the terms of his appointment remained unchanged.

10.  Applicant’s contract also provided that he would keep the same working hours and
accrue annual leave on the same basis as a regular staff member. Likewise, he would be
entitled, on the same terms as regular statt, to participate in the Fund's medical benefits plan;
to receive employer contributions to medical and group life insurance plans; and to be
cligible for spouse and dependency allowances, travel allowance, and travel insurance
coverage. Mr. “A”'s remuneration was stated on the basis of annual gross salary, and --
unlike regular statf ~the contract included the proviso that the Fund would not reimburse
Applicant for any national, state or other taxcs arising in respect of his remuneration.

I1.  Applicant was initially assigned to Department * 1", where he served until

September 1993, There he headed missions; administered technical assistance for member
countries; and commented on statT papers on behalf of the Department. Departiment *1™’s -
Director stated that in performing these functions, “Mr. [**A”| performed essentially the same
work as the regular staff members who were Advisors in the Department during his

tenure...”

12. Mr. “A™ asserts that when he was first recruited in December 1989, he was told both

by an Advisor in Department “1” and by an official of the Recruitment Division of the
Administration Department that it his work was satisfactory he could be converted to regular
staff at the end of the initial two-ycar period. When he inquired with his Department Head in
November 1991 about a regular staff appointment, Applicant alleges that he was told that he
would have to continue for one more ycar before a decision could be made.

13.  Later, according to Mr. “A”, it was suggested to him that if he were interested in
obtaining a permanent position with the Fund, he should undertake “mobility” within the
organization. To that end, Applicant in May 1993 wrote to an official of Department *27,
expressing his interest in transferring to that Department. Applicant was reassigned to
Department 2" in October 1993, where he continued his work as a headquarters-based
consultant under the Technical Assistance Program until his final contract expired in

February 1999.

14 In Department “2", Applicant scrved as the only consultant among the five members
of his profession in his unit. The official in Department “2” responsible for supervising

Mr. “A™'s work stated:

” Pursuant to the Fund’s Decision on the pratection of privacy and method of publication (December 33, 1497),
the Fund departments in which Applicant worked will be Jesignated by numerals.



“Mr.[ “A”]'s work was materially the same as work done by other
headquarters based full-time consultants and regular IMF statf members alike,
on [Applicant’s area of expertise], including going on missions to IMF
member countries and providing advice to their government or central bank
officials, alone or together with other IMF stat¥, preparing mission reports and
memoranda . . ., and commenting on behalf of [Depastment 27| on papers
prepared by staff of other IMF Departments.”™
One of Applicant’s Department "2 colleagues concluded that Applicant “*performed
esscntially the same function as his colleagucs who are regular staff members™ and acted as a
representative of Department 27 “in a manner indistinguishable™ from these staff. Another
commented that Mr. “A™ was a “fully intcgrated member of the Department”.

15.  According to Applicant, shortly before transferring to Department 27 in 1993, the
oftficial charged with coordinating his unit of that Department held out the prospect of

Mr. “A™"s being promoted to a supervisory position following an anticipated retirement in
the Department in 1998. In March 1998, however, Applicant’s Department Head allegedly
told him that that position would not be filled and that any vacancies in the Department for
new regular statt would be lower level positions likely not to be of interest to Applicant.

16. In August 1998, Applicant’s Department Head allegedly informed him that the Fund
intended to end his contractual employment. By lcetter of September 14, 1998, Applicant
received another extension of his contract, with the notation that “'this will be the final
extension of your contract™. This final contract expired by its terms February 26, 1999,

17.  Applicant sought redress through several channcls before filing his Application with
the Administrative Tribunal on April 16, 1999. On January 14, 1999, in a letter to the Fund’s
Director of Administration, Applicant attempted to invoke the administrative review
procedures prerequisite to tiling a grievance, and asked that the Fund “formally recognize my
status as regular staff.” The Director of Administration replied on January 25, 1999, advising
Applicant that (1) the grievance procedures did not apply to contractual. employcees such as
himsell: and (2) while Applicant would be entitled to arbitration under the established
procedurc for dispute settlement for contractual employees, if he sought to invoke that
procedure, the Fund would take the position that the decision not to extend his employment
contract fell outside the scope of the arbitration process, which is limited to claims that the
Fund has failed to meet an obligation under the contract itself.

I8.  Thercatter, on February 4, 1999, Applicant requested that the Managing Director
agree to submit the dispute dircetly to the Administrative Tribunal pursuant to Article V.
para. 4  of the Statute. That request was denied on February 24, 1999. The following day,

“Article V. para 4 provides:
“For purpeses of this Statute. sl channels of wdministeative review <hall be deemed to have heen

cthausted when the Managing Director and the upphceant have agreed to submit the dispute directly to

the Tribunal



Applicant filed a submission with the Fund’s Grievance Committee, challenging the Fund's’
decision not to renew his contract and secking that his status be converted to regular statf. On
March 1, 1999, the Grievance Committee’s Chairman replied, stating that recourse to the
grievance procedures of GAO No. 31 are not available to contractual ecmployees such as
Applicant,” and noting also that a decision not to extend the contract of a contractual
employce does not fall within the scope of the Fund's arbitration procedures.”

Summary of parties’ principal contentions

Applicant’s principal contentions

19, The principal arguments presented by Applicant in his Application and his Objection
to the International Monctary Fund’s Motion for Summary Dismissal are summarized below.

Applicant’s contentions on the merits

20.  The Fund’s categorization of Applicant’s employment status as a “contractual
cmployee” is arbitrary and belies the actual nature of his work,

21.  The Fund’s termination of its cmployment relationship with Applicant is contrary to
the Fund’s Employment Guidelines on staff appointments under which he should have been
categorized as a regular staff member. The position occupiced by Applicant supported the
hasic institutional mission of the Fund; the basic skills required were those that do not change
dramatically over a short period of time; and there was a need for continuity among statT
performing these tasks. Contractual appointments, by contrast, arc reserved by the Guidelines
for the tilling of temporary needs requiring specialized skills that Fund staff does not possess
or for which there is not a continuing need.

" (GAQ No. 31, Section 7.01.1 (i} limits the Gricvance Commuttee’s jurisdiction in terms almost rdentical o

those of Art. [l of the Statute of the Administrative Tribunal.
GAO No. 31, Section 7 01,1 (1) provides:

~7.01 Wi Muy Submit u Grievance

7M. Present und Former Staff Members. Any present or tormer staff member shall have
access to the Grievance Committee. For this purpose, the expression sl member” shall meun (1) any
person carrently or furmerly employed by the Fund whose letter of appuintment, whether regular or
fixed-term, states or stated that he or she shall be a member of the staff; |

R} . ~ N . . .
Fhe Gnevance Committee Chairman presently also serves as the designated arbstrator for the Fund's

cumractual employees.



22 Principles of international administrative law require that intemational organizations -
not classify as an independent contractor an individual doing the work ot an employce when
that classification does not reflect the actual relationship of the parties.

23. On a number of occasions the Fund created and then disappointed Applicant’s
expectations of continued cmployment, on which he relied to his detriment.

24 Equity requires that Applicant’s employment with the Fund not be terminated, as the
expiration of his contractual appointment and associated medical insurance is a particular
hardship to Applicant who must provide coverage for an ailing family member.

25. Applicant secks the following relief: a) conversion of his status to regular statf as of
January 2, 1993; b) “reinstatement” as a regular staff member with all attendant rights,
privileges and benefits; ¢) the right to seck another Fund position if reinstatement in
Department “2" is refused; d) severance pay “if no other position materializes”; e) retroactive
payment tor long-term service annual leave days; () participation in the Fund’s retirement
program when he departs from the Fund; and g) such other relief as the Tribunal deems

appropriate.

Applicant’s contentions on jurisdiction

26.  The Fund’s classification of Applicant as a contractual employee was an arbitrary
administrative act that ignores the facts and should not determine the exercise of the
Tribunal’s jurisdiction. The argument that the Tribunal does not have jurisdiction because

Applicant was not a staff member presumes as truc the very fact at issue.

27. The Tribunal should exercise jurisdiction over Applicant’s claim because, if it does
not, he will have no opportunity for review on the merits by any impartial adjudicatory body.

28.  The intemmational administrative law doctrine of audi alteram partem, i.c. every
disputant is entitled to be heard, which is incorporated into the internal law of the Fund,
requires that the Tribunal exercise jurisdiction over Applicant’s claim.

Respondent’s contentions set forth in its Motion for Summary Dismissal

29.  The Application should be dismissed as irreceivable because the Tribunal has
jurisdiction only over “any person whose current or former letter of appointment, whether
regular or tixed-term, provides that he shall be a member of the staff” (Article 1,

para. 2.c.(i)). Applicant does not fall within this category of persons because his etter of
. appointment provided that he would not be a2 member of the staff. This limitation on the
Tribunal’s jurisdiction is both explicit and intentional.

30. Fhe Application should be dismissed as irrecervable because the Tribunal's
jurisdiction is limited to challenges to decisions “taken in the administration of the staff of
the Fund™ (Article I, para. 2.a.) and therefore precludes judicial interference with the
recruitment and selection of Fund statf.
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31 The IMFAT is a tribunal of limited jurisdiction. Arnticle HI'" makes clear that the
Tribunal shall not have any powers beyond those conferred under the Statute. Theretore, it
has no general jurisdiction based on equity vr any other grounds not expressly provided for
by the Statute.

32 The remedy sought by Applicant, retroactive appointment to a regular statf position,
is not contemplated by the IMFAT Statute and would undermine the Fund's employment
regime.

33.  The dual employment scheme of contractual and regular staff exists for legitimate
organizational reasons, providing Hexibility with respect to the deployment of human
resources. )

34 Applicant is bound by the terms and conditions of his letter of appointment as a
contractual employee. The Fund must be able to rely on the terms of employment contracts
as they are written and agreed upon.

35.  The Fund’s Employment Guidelines on categories of employment are guidelines to

assist Fund departments and the Recruitment Division; they do not give rise to a legal
entitlement on the part of an individual that he or she be appointed to the staff.

36.  Applicant's appointment as a contractual employce was not subject to the procedural
and substantive conditions required for appointment to a stalf position, and thercfore his
claim that he should be classified retroactively as a staff member bypasses the prerequisites
tor carcer appointment, including that of due regard to the importance of recruiting personnel
on as wide a geographical basts as possible.

Consideration of the issues of the case

Catcgories of Fund employment

37. Three principal categories of employment exist within the Fund: staff appointments
{both regular and fixed-term); contractual appointments; and vendor arrangements. The

gravamen of Mr. “A™'s complaint is that, aithough he was employed on a contractual basis,

- Arricte HH

fhe Tribunal shall not have any powers bevond thuse conferred nnder this Statute. .



the nature and continuity of his work indicate that he should have held a statT appointment of
indefinite duration.''

38.  The Fund has adopted Guidelines, in 1989 and again in January of this year, designed
to clarify the allocation of functions among statf members, contractual employees and vendor
personnel. The 1989 Guidelines distinguish between staff and contractual appointments as
follows. Positions that normally should be filled by staff members are those carrying out the
hasic institutional mission of the Fund; those supporting that mission and requiring skills that
will not change dramatically over a short period of time and for which there is a need for
continuity of statf; those in which the individual is required to act on behalf of the Fund; and
those involving supervisory responsibilities. By contrast, positions that normally are to be
titled on a contractual basis are those in which the Fund has little or no expertise, or the skills
required are likely to change dramatically over time, and continuity within the staff

"' Within the Fund, the classification “staff appointments” encompasses two sub-categories: appointments of
finite duration (“fixed-term staif™) and appointments of indefinite duration (“regular staff” ). These are set torth
in GAO No. 3, Rev. 6 (May . 1989) (Employment of Staff Members):

“Section 3. Types of . ippuintments

3.01 Regular Appointments. Regular appointments shall be appointments for an
indefinite period. Persons holding such appointments shall be designated as regular staff
members.

3.02 Fixed-term Appointments. Fixed-term appointments shall be appointments for a
specified period of ime. Persons holding tixed-term appomiments shall be Jdesignated as
fixed-term statf members.”

Fixed-term appointments are generally used as a probation to test employees who are seen as having
potential for a career with the Fund. Conversion to regular status depends on individual performance and the
staffing needs of the organization. (Guidelines for Conversion of Fixed-Term Appointments.)

It is not disputed that both fixed-term and regular staff are within the definition of “member of the
staff” for purposes of the jurisdiction ratione persone of the Administrative Tribunal, which includes “any
person whose current or former letter of appointment, whether regular or fixed-term, provides that he shall be a
member of the staf.” (Statute, Art. [ 2.c(i) ) In Ms, “C”, Applivant v. International Monetary Fund,
Respondent, Judgment No. 1997-1 (August 22, 1997), the Tribunal enterttined a challenge to the Fund's
dectsion not to convert a fixed-term appointment to a regular staff appointment.

Applicant has made certain assertions apparently designed to suggest that he ioitially held a “fixed-
term” rather than a “contractual™ appointment with the Fund, thereby providing a predicate tor his request for
relicf --- conversion to regular staff as of Junuary 2, 1993, These assertions are not borme vut by the terms of his
contract or by the fact that his performance was regularly evaluated by way of the “Coutractual Appointments
Performance Report” rather than the Annual Performance Reports completed for “statf”, fised-term and regular
alike. Applicant’s reliance on the Guidelines for Conversion of Frxed- Ferm Appuintments s misplaced; and,
furthermore. any complaint that Mr. “A™ should have been converted W regular statf as of january 1993 would

now he untimely
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performing these tasks is not critical to their effective pertormance, as well as posttions in
which services are needed for only a relatively short period of time. According to the 1989
Guidelines, contractual appointees and vendor personnel generally should not perform the
same tasks as staff members, except on a short-term basis or where individual circumstances

warrant.

39.  The Fund in its Motion for Summary Dismissal maintains that these Guidelines are
intended to provide guidance to the Recruitment Division and Fund departments, but that
they do not give rise to any legal entitlements on the part of individuals. The Fund's Motion,
nonetheless, cchoes the Guidelines’ basic principles:

“Appuintments to the regular staft are intended to mect the long-term needs of
the organization; in comparison, contractual cmployment is more flexible, in
order to meet a particular work requirement, often in a specialized area tor

which there may be no long-term need.”

The Fund also notes that . . . statf members and contractual employees are both considered
as employecs of the Fund. . . .” .

40. According to Respondent, the cmployment of staff and contractual employees differs
with regard to a number of factors. For example, with respect to recruitment, no constraints
exist regarding the geographical distribution of contractuals. Likcwise, these employees are
not subject to a competitive appointment process. With regard to compensation, greater
Hexibility is alforded to contractual employees, who are exempt from the salary structure that

governs the remuneration of members of the staff.

41. In addition, staff members are subject to the strictures of the Fund’s N Rules which,
for example. restrict staff in engaging in political activity and outside employment, whercas
contractual employees are not, Finally, staff members and contractuals have access to
ditferent avenuces of dispute resolution: contractual cmployees have recourse to an arbitration
procedure, while staff have access to the grievance procedure and the Administrative

Tribunal.

42. In Department 27, asserts the Fund, Applicant provided technical assistance (“TA™)
functions as a contractual employee ~. . . because the long-term need for these functions, and
the particular . . . specialities in question, is uncertain; the use of contractual cmployces
permits sutficient flexibility to adjust to changes in the demand for TA services by member
countries™. The Fund also points out that contractual employees performing TA services in
Department 2" Jo not receive the same training, supervisory authority or carcer
development opportunities as do members of the statf.



T

43.  The appropriate allocation of personne! functions among the various categories of
Fund employment has long been a matter of some controversy within the Fund'? and
presently is undergoing revision. Both the adoption of the 1989 Guidelines and the revised
Policy on Categories of Employment'’ approved January 20, 1999 by the Fund’s Executive
Board have been prompted by concerns that contractual and vendor personnel may be
performing tunctions for which there is a long-term need and that should be performed by
Fund staff. The Fund in its Motion for Summary Dismissal acknowledges “anomalies in the
current system of contractual employment”, but maintains that these ditficulties must
continue to be addressed on a systemic basis rather than through the litigation of individual

CAses,

The Administrative Tribunal’s junsdiction ratione persone

44, Inits Motion for Summnary Dismissal, the Fund contends that the Application should
be dismissed as irreceivable on the grounds that, as a former contractual employee, Mr. “A”
does not have standing to bring a case before the Administrative Tribunal. Therefure, argues
the Fund, Applicant is not within the Tribunal’s jurisdiction ratione personce

45.  The Tribunal’s jurisdiction ratione personce is prescribed by the following provision
of Article H of the Statute:

“Article [
l. The Tribunal shall be competent to pass judgment upon any
application: :

a. by a member of the staff challenging the legality ot an administrative act
adversely affecting him;

2. For purposes of this Statute:

c. the expression ‘member of the statf shall mean:

"% For example, the Fund’s Ombudsperson has referred to .. the arbitrary and unfair treatment of contractual
and vendor employees as a major systemic problem at the Fund. . .” (Nineteenth Annual Report of the

Umbudsperson, December 10, [998, pp. 7-8.)

" The 1999 revised Policy limits the cummulative duration of contractual appointments to a four-year inaximum.
Whte functions that are expected 10 be needed for two years or more are normally tu he performed hy
cmployees on statf appomtnents, the Policy mamnitains tlevibibty with respect to headquarters-based TA
experts, for whom mdividual crrcurnstances may justfy hinng on a coniractual basis for more than two years.
(Policy en Categories of Employment, January 20, 1999)
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any person whose current or former letter ot appointment,

(i)
whether regular or fixed-term, provides that he shall be a
.member ol the staft;
(ii) any current or tormer assistant to an Executive Director; and
{(ili)  any successor in interest to a deccased member of the staft as

defined in (i) or (i1) above to the cxtent that he is entitled to
assert a right of such staff member against the Fund;”

46.  The question presented, therefore, is whether Applicant is a “person whose current or
former letter of appointment, whether regular or fixed-term, provides that he shall be a
member of the staft”. (Art. 1L, para. 2.¢.(i).) As noted above, Applicant’s contract of
cmployment expressly provided:
“You will not be a staff member of the Fund and will not be cligible for any
benetits other than those specitied in this letter.”

47. The Fund points out that exclusion of contractual cmployees from the Tribunal’s
jurisdiction is not only cxplicit, but also intentional. The Report of the Executive Board
accompanying the Tribunal’s Statute notes with respect to Article I

“Nor would persons employed under contract to the Fund have access to the

tribunal.”

(Report of the Executive Board, p. 15.) This view finds further support in the Statute’s
legislative history, which suggests that the exclusion of contractual employees from the
Tribunal's jurisdiction ratione persone was a considered choice of its dratters, reflecting a
recognition that a scparate dispute settlement mechanism exists for resolution of disputes
with contractual employees. These disputes are likely to be of a different character than those
with members of the staff, as their employment is governed by the terms of their contracts.
By contrast, the terms and conditions of staff members”™ employment are tixed by the Fund’s

generatly applicable regulations.™
48.  Finally, it should be noted that the statutory provision defining the IMFAT s

jurisdiction rarione personcee appears to be unique among intemational administrative
tribunals in expressly predicating the Tribunal’s jurisdiction on the language of the lctter of

" GAO No. 3, Rev. 6 :May | 1989) Section 7 12(3) provides that the fetter of appomtment of cach staff
inember shall include inrer ajia;

“The sratement that the staff member shall be subgect to the Fund’s sdministrative reguiations, as
amended and supplemented from time to time.”
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appuintment, thereby Icaving little room for doubt as to whether a particular individual is or
is not a “member of the statt™. ' Applicant, nonetheless, has asked the Tribunal to look
beyond the language of his letter of appointment to determine that he was a “de facto”
member of the staft entitled to bring his complaint to the Administrative Tribunal.

The Admimistrative Tribunal’s jurisdiction ratione muterie

49. Respondent also contends that the Application should be dismissed as not falling
within the Tribunal’s jurisdiction ratione materice. ’

50.  Article I limits the IMFAT's subject matter jurisdiction to challenges by a statf
member to “the legality ot an administrative act adversely affecting him™. (Art. 1l para. 1.a..)
“Administrative act” is detined as follows:

*Article II

For purposes of this Statute,

~a

a. the expression ‘administrative act’ shall mean any individual or
regulatory decision taken in the administration of the staff of' the

Fund;”

The accompanying Report of the Exccutive Board comments:

“This definition is intended to encompass all decisions atfecting the terms and
conditions of employment at the Fund. whether related to a statf member’s
career, benetfits, or other aspects of Fund appointment, including the staff

regulations sct forth in the N Rules.™'®

{Report of the Executive Board, p. 14.)

"* For example, the jurisdictional provision of the Asian Development Bank Administrative Tribunal, which is
lso quite narrowly drawn, is not as explicit as that of the IMFAT. It provides:

“Fur the purpose of this statute, the expression “member of the statf™ means any current or former
member of the Bank staff who holds or has held a regular sppointment or a fixed-term appointment of

two years or more, . .. {Starute of the ADBAT, Art 11, para. 2.y

ta . . . oy - -
The By-Laws, Rules and Regulations of the Fund contaia a Section N, “Staff Regulations”, which sets out
fundamental provisions governing recruntment and performance of staff members.
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51.  The limitations on the Tribunal's jurisdiction rutione persone and ratione materie
appear to be closely intentwined. By the terms of the Statute, actions constituting
“administrative acts” are defined as restricted to those taken in the administration of the
“statt”. Hence, Fund actions taken with respect to others, for example, contractuals, are
outside the scope of the Tribunal’s junsdiction ratione materice. Moreover, the
“administrative act” at issue must adversely affect the “member of the statt” bringing the
challenge to its legality. (Art. U, para. ). :
52, The Fund notes the following comment in the Executive Board Report:
*“The statute would not allow unsuccesstul candidates to the staf¥ to bring
claims betore the tribunal.™

{Report of the Executive Board, p. 15.) On the basis of this comment, the Fund argues that
the Statute’s jurisdictional provisions preclude “judicial interference with the recruitment and
sclection of staff” and that “staff appointments are not within the Tribunal's competence
ratione materice.” :

53. In_Mr. M. D’ Aoust, Applicant v. International Monetary Fund, Respondent,
Judgment No. 1996-1 (April 2, 1996), the IMFAT had occasion to consider the scope of its
jurisdiction over matters preliminary to the hiring of a member of the staff. Although the
Tribunal framed the question as one of jurisdiction ratione personee. the decision is relevant

to the issue of jurisdiction ratione marerice as well.

54. In D’ Agust there was no question that the applicant was 2 member of the staff.
Nonetheless, at the time of the act complained of. i.e. the decision to ofter him a particular
grade and salary, he was not yet a statf member. The Tribunal observed that once

Mr. D’ Aoust accepted the ofter and thereby became a member of the staff, the grade and

salary under which he was cmployed were determined by that offer:

“It ts theretore concluded that since the offer and acceptance of a particular grade
and salary thercupon and thercafter atfected him as a member of the staf¥, the
Tribunal is competent to adjudge his case.” (Para. 10.)

55.  The Tribunal’s decision in D' Aoust reveals that decisions taken by the Fund
preliminary to an applicant’s becoming a staff member may indeed be within the Tribunal’s

competence rutione materte as long as the challenged act affects the adversely atfected
individual in his capacity as a inember-of the statf. Mr. "A”, by contrast, has never become a

. ~ 17
member of the Fund’s staff.'

" n this respect, Applicant’s case 1s distingurshable trom that considered in Jorge O. Atnora v. Asian

Development Bagk, Asian Development Bank Adimmistrative Fbunal (“ADBAT™) Decision No. 24 (1997), m
(continued)



The Administrative Tribunal as a tribunal of limited jurisdiction

56. In considering the issue of jurisdiction in this case, the Tribunal is mindful that

international administrative tribunals arc tribunals of limited jurisdiction and may not

* exercise powers beyond those granted by their statutes. This principle is cnunciated in the
first sentence of Article HT of the IMFAT s Statute, which states:

“Article IH

The Tribunal shall not have any powers beyond those conterred under this

.

Statute. . ..’

According to the Report of the Exccutive Board:

*“The first sentence of this Article, in providing that the powers of the tribunal
are limited to those sct forth in the statute, states the general principle
recognized in international administrative law that tribunals have limited
jurisdiction rather than gencral jurisdiction.® As a consequence, administrative
tribunals have competence only to the extent that their statutes or governing
instruments confer authority to decide disputes. Thus, the statutory provision
defining the competence of the tribunal is, at the same time, a prohibition on
the exercise of competence outside the jurisdiction conferred.

' See. ¢.g.. the advisory upinion of the ICJ conceming the competence of the ILOAT in
Judgments of the Admmistrative Tribunal of the International Labour Organisation, 1CJ
Reports (1936) 77 atp. 97.7

{Report of the Executive Board, p. 16.)

57. Article IV of the Statute applics this general limitation on the IMFAT's powers to the
specific issue of the Tribunal’s competence to adjudge particular cases. While granting the
Administrative Tribunal power to decide issues regarding its own competence, Article [V
requires that these be scttled “in accordance with this Statute™:

“Article IV
Any issue concerning the competence of the Tribunal shall be sertled by the
Tnbunal in accordance with this Statute.”
The commentary notes that the Tribunal’s task is to “interpret but not expand™ its statutory

suthonity:

which the applicant had already become a staff inember before bringing a claim that he was cnmriled to the
henefits of ~1aff membership for a penod preceding his appotatment to the statf.



- 16 -

“The tribunal would have the authority to determine its own competence
within the terms of its statute. Comparable authority has been accorded to
virtually every international administrative tribunal," which is intended to
allow the tribunal to interpret but not expand its competence with respect to a

particular case.

" E g UNAT Statute, Article 2(3); [ILOAT Statute, Article 17); WBAT Statute, Article HL™

(Report of the Exccutive Board, p. 21.)

58. Finally, other limitations on the jurisdiction of the IMFAT are set forth in the third
sentence of Article [, which provides for distribution of power among the Administrative
Tribunal and the legislative and executive organs of the Fund, and in Article XIX, which
grants to the Board of Governors the power to amend the Tribunal's Statute.

The third sentence of Article HI provides:

CArticle 111

Nothing in this Statutc shall limit or modify the powers of the organs of the
Fund under the Articles of Agreement, including the lawful exercise of their

* discretionary authority in the taking of individual or regulatory decisions, such
as thosc establishing or amending the terms and conditions of employment

with the Fund.”

The commentary emphasizes that the Tribunal .. .must respect the mandate of the legislative
or executive organs to formulate employment policies appropriate to the necds and purposes

of the organization.”"*

* ““The tird sentence of Article [l meorporates, as part of the govemning instrument of the tribunal, the
concept of separation of power between the tribunal, un the one hand, and the legistative und exceutive organs
of the institution, on the other hand. by stating thar the establishinent of the tribunal would not in any way atfect
the authority conferred on uther organs of the Fund under the Articles of Agreement. This provision would be
particularly significant with respect to the authority conferred under Article XTI, Scetion ), which authonizes
the Fxecutive Board to conduct the business of the Fund, and under Sectivn 4(h) of that Articte, which instructs
the Managing Director 1o conduct the ordinary business of the Fund, subyect to the general control of the

Frecunve Board,

Fhis provision is consistent with well-vstablichied case law in which pnficial bodies have repeatedly tfirmed
their incapacity fo substitute their own judgments for those vi the authonies m which the discretion has been
cunferred. {Foutnute vitted. ] Thus, although a tribunal may decide whether a discretionary act was faw ful, it

must respect the mandate of the legislative o executive organs to formulate mployment policies appropriste to
(continucd)
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59.  That the Administrative Tribunal may not exercise powers beyond those conferred on
it by the Statute is underscored by the fact that the IMFA s Statute was adopted by the
Board of Governors of the Fund (Resolution No. 48-1, Establishment of the Administrative
Tribunal of the International Monetary Fund), and Article XIX provides that it may be
amended only by that body: '

“Article XIX

This Statute may be amended only by the Board of Governors of the Fund.”

The accompanying commentary statcs:

“This provision is similar to its counterpart in the WBAT Statute. [t would
thus remain open to the Board of Governors, as the organ responsible for
formally authorizing the establishment ot a tribunal and approving the statate,
to amend or abrogate the statute of the tribunal afler its cstablishment. In this
fashion, the nature of the judicial function perfonmed by the tribunal could be

tinited or altered with respect o future cases.™
{Report of the Executive Board, p. 41.)

Does the nature of Applicant’s allegation on the merits require the Tribunal to
exercise jurisdiction in this case?

60.  The principal issue raised by this case is whether the nature of Applicant’s allegation
on the merits, i.c. that he was illegally classiticd as a contractual employee when he should
have been hired as a member of the staft of the Fund, requires the Administrative Tribunal to
exercise jurisdiction over his claim even though its jurisdiction ratione personee is limited to
claims brought by members of the staff and its jurisdiction ratione materice is limited to
challenges to the legality of decisions taken in the administration of the staff.

61.  As reviewed above, the terms of the Statute’s jurisdictional provision expressly
define 2 “member of the staff” as “any person whose current or former letter of appointment,
whether regular or fixed-term, provides that he shall be a member of the staft™ (Art. 11,

para. |.a.) and Applicant’s letter of appointment expressly states that he “will not be a staft
member of the Fund”™. Nonetheless, Applicant asks the Tribunal to look beyond the language
of his letter of appointment to determine that he was a “de facto” member of the staff. He
contends, furthermore, that the view that the Tribunal does not have jurisdiction because
Applicant was not a statf member presumes as true the very fact at issue. Applicant argues

the rieeds and purpuses of the vrganization. Sunilarly, 1 nibunal 1s not competent to yucstion the sdvisabihty of

poticy decistons, {Foumote omitted. ]

{Report of the Fxecutive Board, p. 20}
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that the Fund’s allegedly illegal classification ot him as a contractual employee should not
control the exercise of the Tribunal’s jurisdiction.

62 On the Motion for Summary Dismissal, the question betore the Administrative
Tribunal is whether it shall exercise jurisdiction in this case. [n making this determination,
the Administrative Tribunal is presented with two altematives. One is to enforce the language
of the contract and deny jurisdiction on the basis of the narrowly drawn wording of the
IMFAT Statute and the express language of Applicant’s letter of appointment. The other
alternative is for the Tribunal first to examine the merits of Applicant’s claim, i.e. that he
should be accorded the benefits of staff membership based on the nature and continuity of his
work, and then decide as the result of that examination whether it may exercise jurisdiction
ratione personce and ratione marerice, despite the language of the letter of appointment to the

contrary.
Must the Administrative Tribunal reach the merits of Applicant’s claim in order to

decide whether to exercise jurisdiction or may it rely on the language of Applicant’s
letter of appointment and the applicable jurisdictional provision of the Statute?

63.  Other intenational administrative tribunals, interpreting ditfercnt jurisdictional

provisions, on occasion have determined that it was necessary to consider the merits of a
claim in order to determine whether to exercise jurisdiction. In Joel B. Justin, Applicant v.

The World Bank, Respondent, World Bank Administrative Tribunal (“WBAT™) Decision
No. 15 (1984). the WBAT was scized by an application alleging breach of contract, brought
by an individual who had been notitied ot his “selection™ for a particular post, but who later

was denied employment by the Bank on the basis of his age and medical condition. The
WBAT considered that:

“23.  The question whether or not the Applicant holds a contract of
employment with the Respondent and, therefore, is a staff member under
Article [I of the Statute can be decided only after a substantive consideration

of the case. . . .”

64.  The WBAT concluded after a detailed examination of the factual circumstances,
principles of contract law, and the Bank’s personnel practices that a contract with applicunt
had, in fact, been formed but that it later came to an end when he was officially informed that
he was no longer eligible for the appointment. (Para. 39.) Hence, Justin is significant not
only because the tribunal chose to examine the merits of the case in order to determine its
jurisdiction but also because it determined to exercise jurisdiction over the claim cven though

_applicant never actually became employed with the Bank.

65 A similar approach was taken by the International [ abour Organisation
Adminstrative Tribunal ("ILOAT™) in In re Labarthe, ILOAT Judgment Neo. 307 (1977).
The ILOAT noted the congruence of the junisdictional question and the questiun on the

muerils:
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It the complainant does establish that he has such a contract, it is not
disputed that in the circumstances of this case his claim must succeed. Thus,
the issue between the parties on jurisdiction is also the issue between them on
the merits, and it is convenient to deal with it under the latter head.”

(Para. 4.(d).)
After examining the facts, the tribunal tound that a contract had existed to appoint applicant
to the post and awarded compensation tor its breach. .

66. The same approach was taken by the United Nations Administrative Tribunal
(“UNAT™) in Camargo v. The Secretary-General of the United Nations, UNAT Judgement

No. 96 (1965), although with ditferent results:

“The question whether or not the Applicant must be regarded as the holder of
a contract of employment with the United Nations can theretore be decided
only after a substantive consideration of the case, which it is incumbent on the

Tribunal to carry out.” (p. 87.)

In Camargo, the UNAT decided that the applicant had not made a valid acceptance of a valid
offer of employment and therefore was not the holder of a contract of employment. (p. 88.)

67. While international administrative tribunals thus occasionally have found it necessary
to examine the merits of a case before determining whether to exercise jurisdiction, there is
also support for the view that jurisdiction may be denied on the basis of the language of the
applicant’s contract of employment and the applicable statutory provision. In addition, some
decisions have rejected on the merits claims that contractual employces have employment
rights beyond those prescribed by their contracts. Still others have come to the opposite
conclusion, sometimes taking a broad view ol jurisdictional prerogatives.

68.  InInre Privitera, ILOAT Judgment No. 75 (1964), the applicant sought “restoration
ot his rights as a staff member” after he rcceived notice that the organization did not intend to
offer him a third contract on the expiry of his second. The ILOAT observed that the
applicant’s legal status was detined by his contract, which stipulated “the present contract
does not confer upon the holder the title of official of the World Health Organization™

(para. 2.) and Jdeclined jurisdiction. The tribunal cmphasized:

2. In order to determine, in the present case, the legal nature of the relations
between the complainant and the Organisation, only the contract concluded
between them on 27 December 1961 must be taken into account. The
complainant signed this contract voluntarily and with full knowledge of its

terms....”

69. It should be noted that in Privitera, unlike the case presently before the IMFAT, the
applicant apparently alleged no factual basis for his claim of staff status. apart from the fact
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that previously he had held a contract governed by the Statf Rules. The tribunal observed that
the contract at issuc was of a “special character” and the .. .tasks entrusted to the
complainant were outside the scope of the normal functions of the Organisation and were
vonnected with an exceptional, as well as a temporary, mmssion.” (Para. 3.)

70. In In_re Darricades, ILOAT Judgment No. 67 (1962), the ILOAT also denied
jurisdiction on the basis of the language of a contract of employment and the applicable
statutory provisions. In that case, the tribunal had occasion to interpret the following

provisions of Article I of'its Statute:

“1. The Tribunal shall be competent to hear complaints alleging non-
observance, in substance or in form, of the terms of appointment of otficials
of the International Labour Office, and of such provisions of the Staff
Regulations as are applicable to the case.

5. The Tribunal shall also be competent to hear complaints alleging non-
observance, in substance or in form, of the terms of appointment of officials
and of provisions of the Staft Regulations of any other intcrgovernmental
international organization approved by the Governing Body which has
addressed to the Director-General a declaration recognizing, in accordance
with its Constitution or intemal administrative rules, the jurisdiction of the
Tribunal for this purpose, as well as its Rules of Procedure.”

71.  In Darricades, the applicant’s employment relationship was with UNESCO rather
than with the ILO. Hence, the ILOAT was required to apply the Statf Regulations and Rules
of that agency in deciding the matter of the tribunal’s jurisdiction. These Statf Regulations
and Rules granted the right to appeal to the Administrative Tribunal to a “staff member”,
defined as “...a person cngaged by the Dircctor-General other than.. .a person specitically
engaged for a conference or meeting.” (Para. 1.) In denying jurisdiction over applicant’s
complaint, the [LOAT enforced this specific definition of “staff member”, finding that the
evidence contirmed that the applicant entered the service of UNESCO “solely and
specitically™ for the duration of a month-long mceting. The tribunal noted as well that the
contract of appointment had specified that “the undersigned shall not be regarded as a staff
member”. The ILOAT concluded that the applicant was “a purely casual employee” and not

subject to its jurisdiction. {Para. 2.)

72. In In re Amezketa, ILOAT Judgment No. 1034 (1990), the tribunal considered the
complaint ot an applicant who formerly had been employed under a series of “special
services agreements” and later became a staff member. Following abolition of his post,
applicant complained that the amount of his termination indemnity und pension ¢ntitlements
improperly cxcluded his periods of service under the special services agreements. The
tribunal dismissed his claims on the merits.




73. Although no jurisdictiopal issue arose in Amezketa, presumably because he was a
staff member at the time his employment was terminated, the case is instructive in upholding
the terms of the cmployment agrecments despite ¢laims that the agreements were a “legal
fiction™ unsuited to the functions applicant was performing. (Under the agreements, he had
been employed as a teacher of Spanish; as a statf member, he was a “language-training
officer™.) In rejecting applicant’s contentions, the ILOAT noted that any rights arising
during applicant’s period of service under the special services agreements were limited to
those set forth in the agreements themselves, and that disputes thercunder were subject to
arbitration procedures:
“3....Under the provisions of Section 319 of the FAQ Administrative Manual
the holder of a special services agreement s referred to as a ‘subscriber’. A
subscriber is not considered to be a stalf member, and the Staff Regulations
and Staff Rules do not apply to him: his rights and obligations as such are
strictly limited to the terms and conditions set out in the agreement and any
dispute that may arise is to be scttled by arbitration.”

74, In Teixeira v. The Secretary-General of the United Nations, UNAT Judgement

No. 233 (1978), the applicant sought a ruling from the tribunal that “lie had in fact become a
staff member” of the employing organization, while it had, for improper purposes, continued
to employ him under a special service agreement even though he performed work that
tormed part of the normal functioning of the organization. Jurisdiction over Teixeira’s
complaint had been established in an carlicr decision. Teixeira v. The Secretarv-General of
the United Nations, UNAT Judgement No. 230 (1977). In that decision, the UNAT ruled that
because the applicant claimed certain rights under the Statf Regulations and Rules, the
dispute could be heard by the consent of the parties ... without [the tribunal’s] affirmation of
its competence leading to the conclusion that the Applicant is a statf member or former staff
member of the United Nations”. (Para. [V, citing, inter alia, Camargo.)

75. In its decision on the merits, the UNAT rcjected Teixeira’s attempt to .. use his
factual situation as an argument to claim a [cgal status different trom his contractual status.”
{Para. 1V.) In so deciding, the tribunal noted that the applicant shared responsibility with the
organization for his contractual status and that the contract itself expressly deprived him of

staff member status:

“I1. The Tribunal notes that the Applicant himself at least contributed to the
creation and renewal of that situation by agreeing to conclude with the
Administration, during a period of almost 10 years, special service agreements
under which he accepted the legal status of an independent contractor and
cxpressly and unambiguously waived being “considercd in any respect as
being a staff member of the United Nations.’

tH.....On this point, it suffices for the Tribunal to observe that in law the
Applicant was free to refrain from cntering into those agreements_...”
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76.  The tribunal reached its conclusion despite noting the organization”s
acknowledgement that use of the special service agreements in applicant’s case was contrary
1o its own personnel directives; the agency for which the applicant worked had been unable
to obtain the necessary tunding from Headquarters to offer him a regular post and hence
continued to have recourse to these agreements. [n the tribunal’s view, however, applicant
had not shown that he was adversely atfected by this improper practice:

“VI....although improper, this practice, which is criticized by the Applicant,
wus favourable to him, since it enabled him to continue rendering services and
receiving remuncration.

VIIL In these circumstances, the Tribunal considers that the Applicant is not
entitled to claim that he sustained any injury....”

The tribunal therefore rejected the claim that the applicant was treated unequally vis-a-vis
staff members with respect to his remuneration, right to rest, or social security. (Para. X1.)
Claims of unequal treatment, noted the tribunal, could be made only vis-a-vis other
individuals employed on special scrvice agreements. (Para. X.) The UNAT did, nonetheless,
award a termination indemnify based on Teixeira’s length of service and the quality of his
work. (Para. XII)

77. In In_r¢ Bustos, ILOAT Judgment No. 701 (1985), by contrast, the ILOAT took a
different view, looking beyond the language of a continuous scries of short-term employment
contracts renewed over a period of eleven ycars between the applicant and the Pan American
Health Organization (PAHO), holding that these formed a single contract of indefinite

duration.

78.  The organization challenged the tribunal’s jurisdiction on the grounds that the
apphcant was an independent contractor whose contract expressly stated that it was “a lease
of work and not a relation of subordination™ (para. 4.) The tribunal chose not to answer the
guestion of whether the true relationship of the parties was as an “independent contractor” or
as "master and servant™, observing that there were facts supporting cither view. (Para. 6.)
Instead, it took a broad view of its jurisdictional mandate, declaring that jurisdiction need not
depend on staff membership, but rather could be excreised here because applicant’s link with

the organization was “more than a purely casual onc™:

*1. The Organization objects to the jurisdiction of the Tribunal on the ground
that the complainant was never a staff member. But in the jurisprudence of
the Tribunal its jurisdiction does not depend upon staff membership. In rc
Chadscy (Judgement 122) the Tribunal said:

*While the Staff Regulations of any vrganisation are, as a whole,
applicable only 1o those categories of persons expressly specified
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therein, some of their provisions are merely the translation into written
torm of general principles of international civil service law; these
principles correspond at the present time to such evident needs and are
recognized so generally that they must be considered applicable to any
cemployees having any link other than a purely casual one with a given
organisation, and consequently may not lawfully be ignored in
individual contracts. This applies in particular to the principle that any
employee is entitled in the event of a dispute with his employer to the
safeguard of some appeals procedure.”

The facts hereinafter set out show that the complainant’s link with the
Organization was more than a purely casual one. Accordingly the objection is

overruled.”

79.  The ILOAT framed the question on the merits in Bustos as “whether the relationship
between the parties was truly expressed by a series of separate contracts for fixed periods or
whether it could be properly expressed only by a single contract for an indefinite period”
{para. 6.), and answered as follows:

“9. The mutual intention, formed. .. was that the complainant should be
cmployed for as long as his services were required and he was willing to give
them. To an agreement of such character the law adds the term that reasonable
notice of termination must be given....”

80. [t should be noted that in Bustos the tribunal awarded compensation, but did not order
retroactive reinstatement as the applicant had sought. Likewise, it rejected the claim that
compensation should be assessed as a sum cqual to the difference between the amount he
received during the contract period and that which he would have received as a regular
employee, noting that “[tfhe Tribunal has no power to reconstruct the contract retroactively
nor to reform the version of it in which until its termination the complainant acquiesced.”

(Para. 1))

31. The ILOAT in Bustos also underscored the exceptional nature of its decision to
override the express language of the short-term contracts under which the applicant had been

cngaged:
5. The function of a court of law is to interpret and apply a contract in
accordance with the intention of the partics. When a contract is expressed in
writing, the intention is normally to be ascertained from the documents
produced. In some cases. however, the parties - or at any rate the party which
ts in @ position to formulate the document - do not desire that the true
refationship should be revealed. The reason for this is that, it the true
relationship was made munifest, the law would impose consequences which
the parties — or at any rate the stronger of them - do not wish to face. .. .In the
circurstances i which the parties to the present case operate, the situation
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might be that the parties - or one or other of them — do not wish the contracts
to be governed by the Stalf Regulations:  the casicst way ot achieving that s
for the partics to ¢xhibit in the document a relationship which does not make
the employee a statf member.. .. »

10. The present case is of a very exceptional, if not unique, character. It can
only be very rarely indeed that a case comes before the Tribunal in which it
will look behind the documents to ascertain the intention of the parties...In
any event the Tribunal's decision does not affect short-term uppointments in

general.”

82. - Finally, in Jorge O. Amora v. Asian Development Bank, Asian Development Bank
Administrative Tribunal (“ADBAT”) Decision No. 24 (1997), the ADBAT also looked
behind the express language of a contract of employment to afford the applicant the benetits
of staff membership. In Amora, the applicant worked from [979 until 1993 under a series of
contractual agreements, until he was appointed as a regular staff member in 1993, Upon
reaching mandatory retirement age in 1995, he sought retirement and other bencfits on the
basis of his service dating back to 1979. The tribunal upheld his claims.

83.  Among the terms of Amora’s contracts of cmployment were the following provisions:

**Nothing contained in the terms and conditions herein..shall be construed as
establishing or creating any relationship other than that of independent
contractor between the Bank and [him].’

‘[He] shall not be entitled to any compensation, allowances, benefits or rights
trom or against the Bank other than expressly provided therein....””

(Para. 3.) Nonetheless, cxamining the facts, the tribunal held that the applicant had been a
staff member in regular cmployment of indefinite duration since 1979 and, as such, could not
be excluded tfrom the benefits of staff membership. Hence, the ADBAT declared the ubove
clauses of the contract “inoperative™. (Para. 44.) The tribunal explained its decision as

follows:
“22. Usually. a contract signed by the parties is binding upon them. There

are, however, some circumstances in which a contract may be set aside or
varied by a competent tribunal. This happens, for example, when the contract
tundamentally disregards reality.

23. It is the Tribunal's conclusion that in the present cases, the MOAs
| Memoranda of Agreement] did not reflect the true relationship berween the

Bank and the Applicant. ”
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27. The Tribunal holds that recourse to successive short-term or temporary
contractual appointments to jobs which are essentially of a permanent nature
is not a fair employment practice, particularly if such appointments can be
shown to have been made only to deny employces security of tenure or other
conditions and benefits of service. Such appuintments are permissible only if
they have a clear functional justitication and rationale in the exigencics ot
management and the nature ot the job in question. and are subjcct to
limitations based on norms of good administration.”

84, In reaching its decision, the tribunal first considered whether Amora was an
independent contractor or an employce of the Bank:

“31.  Although every MOA under which the Applicant worked contained
references to his “services’, it is quite clear that he was not engaged under a
contract for “services’ to perform a specified piece of work, for a stipulated
fee or price, under his own responsibility and according to his own methods,
without being subject to the control of the Bank (except as to the results of his
work), and investing his own resources, in regard to tools, cquipment,

materials and the like.

32, The MOAs did not describe the work which the Applicant was
required to do; he was to work, in the Bank’s premises, under the direction of
the Bank s ofticers and in accordance with their instructions; he was not to be
paid for the job or the result, but was to receive a regular, stated monthly
remuneration; indeed, he even received increments mid-way through several
contracts, just like an ordinary employee; he had to work full-time in
accordance with the Bank’s working hours. and could even be required to
work overtime or on shifts; and he was entitled to annual, medical and casual
lcave. One of his obligations was *at all times [to] refrain from actively
cngaging in any political activity' (emphasis supplied). All along, the
Applicant was neither carrying on an independent business nor could he
assign the performance of the work to anyone else. On the contrary, his work

was part of, or ancillary to, the Bank's business.”

Concluding vn the basis of the above evidence that the applicant was a staff member and not
an independent contractor, the ADBAT went on to decide that he was not a staff member
“appointed on contractual basis™ but rather held a regular appointment of indefinite duration.
It was this distinction that meant that Amora could not be excluded from coverage of the

Statf Regulations:

“41..... In the light of the successive extensions and renewals of the
Applicant’s service with the Bank for an unbroken term of almost 14 years,
the Tribunal, in the absence of any convincing cxplanation by the Bank, holds
that the Applicant’s employment was intended to be of indelinite duration.
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42, [n the present case, the Tribunal finds no functional reason
whatsoever, justifying the recourse to short-term contracts, in the face of a
continuing relationship. It is clear that the work done by the Applicant for the
Bank waus a continuous whole, even though he had held difterent positions
during his career in the Bank, just as regular statf members do. Thus the
separation of his work with the Bank into individual yearly contracts was a

pure fiction.

43. .. . Here, as no reason cxists objectively, and no good reason was
provided by the Bank, for the use of annual contracts for what was in reality a
long-term employment, the Tribunal concludes that the use of annual
contracts without uny functional justification is an abuse of power. Thus, the
true legal relationship of the Applicant to the Bank was that of a staff member
holding a regular appointment.” (¢mphasis in original)

“45.  The Tribunal holds that it has jurisdiction ratione personee as the
Applicant was member of the Bank's statf holding a regular appointment
within the meaning of Article Il ot the Statute of the Tribunal.”

85.  Itis important to observe that in Amora the question of jurisdiction ratione personce
arguably was never really at issue, since by the time the applicant filed his application with
the tribunal he had indisputably acquired the status of a regular staff member of indefinite
duration by virtue of his new appointment in 1993. Nonetheless, it may be of some
significance that the ADBAT chose to place its holding on jurisdiction following its
conclusions on the merits. Morcover, the excrcise of jurisdiction over issues arising before
Amora’s formal staff appointment in 1993 perhaps suggests an cxpansive approach to the

ADBAT'’s jurisdiction ratione materic.

86.  While the Tribunal finds the interplay of the cases of other administrative tribunals of
interest, the case before it falls to be decided on the basis of the particular provisions of this
Tribunal's Statute and its travaux préparatoires, and of the specifications of the Applicant’s
comtract. The Administrative Tribunal concludes that it lacks jurisdiction in this case in view
ot the express language of that contract, which denies Applicant statf membership, and of the
explicit wording of the IMFAT Statute, granting the Tribunal jurisdiction only over
coinplaints brought by a “member of the staff"(Article [I, 2.c. (i} of the Statute, supra,

para. 45) challenging a “decision taken in the admimstration of the statf’. -

Is the Administrative Tribunal required te exercise jurisdiction in this case on
the ground that otherwise Applicant’s complaint may escape review by an
impartial adjudicatory body?



87.  Applicant has also argued that the Administrative Tribunal is required to exercise
jurisdiction in this case because otherwise his claim will escape judicial review. In support of
this view, he has invoked the principle of audi alteram partem.

§8. Applicant has cited Shkukani v. The Commissioner-General of the United Nations
Relief and Works_Agency for Palestine Refugees in the Near East (UNRWA), UNAT
Judgement No. 628 (1993) and related cases for the proposition that the IMFAT should
exercise jurisdiction over his claim because he otherwise would be left without judicial

redress for his gricvance. Shkukani, however, did not involve the expiration of an agreement
with a contractual employce. Rather, in Shkukani, the applicant sought review of the ’
termination of his staff appointment for alleged misconduct. At the time of that termination,
regulations governing the Arca Staff of UNRWA did not provide for recourse to the UNAT,

whercas those governing International Staft did.

89.  In considering its power to interpret its statute so as to afford judicial redress
equitably to all staft members of UNRWA, the UNAT in Shkukani referred to the advisory
opinion of the International Court of Justice conceming the competence of the ILOAT,
Judgments of the Administrative Tribunal of the Intemnational Labour Organisation, ICJ

Reports (1956) 77, at p. 97, which it quoted as follows:

“X.... ‘However, the question submitted to the Tribunal was not a dispute
between States. It was a controversy between UNESCO and one of its
officials. The arguments, deduced from the sovercignty of States, which
might have been invoked in favour of a restrictive interpretation of provisions
governing the jurisdiction of a tribunal adjudicating between States are not
relevant to a situation in which a tribunal is called upon to adjudicate upon a
complaint of an ofticial against an international organization.’

The Tribunal therefore has consistently held the view that it is competent to
cntertain cases, such as this one, where the primary concern is the absence of
any judicial procedure established by the Area Staff Regulations and Rules for
the settlement of disputes submitted to JAB.”

90.  Unlike the situation in the case of Mr. “A”, involving a contractual cmployee, in
Shkukani the tribunal’s concern was the differing treatment of dit¥erent categories of staff
members (international statf v. area staff) with respect to the procedures available for redress

of their gricvances:

“X1... The bodies to which the Applicant had recourse were both internal
bodies as indicated by the method of appuintment of their members. The
Applicant should have had available to him, in taimess and equity, an external
judicial body to which he could have appealed. Indeed, the fact that the
international statf members of UNRWA had such recourse, shows even more
starkly the bias which existed against the Applicant and his class of staff
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members. Why should not all staff have similar protection? The Tribunal,
therefore, rejects the Respondent’s first argument.™ "’

91, By contrast, in Darricades (supra, paras. 70-71), a case involving a contractual
cmployee, the ILOAT was not persuaded by the argument that by denying jurisdiction the
applicant would be left without any forum in which to press her claim. The ILOAT also
referred to the principle that international administrative tribunals are forums of limited
jurisdiction, but used that principle in support of its refusal to exercise jurisdiction:

*3. The Tribunal recognises that as a result of holding that it lacks
jurisdiction, complainant is thereby regrettably deprived of any means of
judicial redress against the injury sustained as a result of the alleged violations
of her contract but the Tribunal, being a Court of limited jurisdiction, is bound
to apply the mandatory provisions goveming its competence.”

Y2, Applicant also cites the principle of audi alteram partem, and the Administrative
Tribunal’s vbligation to apply generally recognized principles of international administrative
law, in support ot his contention that the Administrative Tribunal must exercise jurisdiction
over his claim so that it will not csciape judicial review. Applicant specifically refers to the
second sentence of Article [ of the Tribunal’s Statute and accompanying commentary.
Article HI provides in pertinent part:

“Anrticle HI

In deciding on an application, the Tribunal shall apply the internal law of the
Fund, including generally recognized principles of international administrative
law concerning judicial review of administrative acts.”

According to the commentary:

. There are two unwritten sources of law within the internal law of the
Fund. First, the administrative practice of the organization may, in certain

/ fag v. The Commissioner-General of the United Nati i 3 inc Refugees
in the Ncar East, UNAT Judgement No. 461 (1990}, also cited by Applicant, nkewrse concerns extending nghts

to tribunal review 1o staff members who are governed by Area Staff Regulations In Bohn v, Unit,

Nations Joint Staff Peasion Board, UNAT Sudgement No. 378 (1986) and Gilbert v. !hg L'mited Nations Juint
Staff Pension Board, UNAT Judigement No. 379 (1986), the UNAT exercised )unsdrumn over complaints by
UNESCO statf relating to the pension adjustnent system because these were “refated to” the Regulations of the
Juint Pension Fund. \llegations concerning the non-vbservance uf the Regulations of the Joint Pension Fund
feil expressly within the terms of the tmbunal’s jurisdiction under the agreement extending jurisdiction of the
ENAT o UNESCO wtaff. In exercising junsdiction, the mnbunal considered that otherwise these complants
would nut be subjeet tu redress.
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circumstances, give rise to legal rights and obligations. [Footnote omitted. |
Second, certain general principles of international administrative law, such as
the right to be heard (the doctrine of audi ulteram partem) are so widely
accepted and well-cstablished in different legal systems that they are regarded
as generally applicable to all decisions taken by intemational organizations,
including the Fund.”

(Report of the Excecutive Board, p. 18.)

93. Applicant’s reliance on the principle of audi alteram partem. as incorporated in the
internal kaw of the Fund, to contend that the IMFAT should exercise jurisdiction over his:
complaint would appear to be misplaced. The purpose of the sccond sentence of Article I of
the Tribunal’s Statute is to prescribe what law the IMFAT “shall apply™, i.c. “the internal law
of the Fund, including generally recognized principles of international administrative law
concerning judicial review of administrative acts.” This statutory provision does not relate to
the Tribunal’s jurisdiction, but rather states what law should be applied by the Tribunal in
carrying out its judicial functions in those cases in which it has jurisdiction.

© 94, The principle of audi alteram partem is, in Applicant’s own words, applicable to
“decisions taken by the Fund.” That principle provides a standard for assessing the legality of
an administrative act of the Fund that comes before Administrative Tribunal for review. For
cxample, the principle of audi alteram partem has been applied by international
administrative tribunals in considering challenges by staff members to the legality of
particular disciplinary procedures. (C. F. Amerasinghe, The Law of Intemational Civil
Service, Vol IT, pp. 210-11 ( 2™ od. 1994).) Likewise, the IMFAT in Ms. “C.", Applicant v.
International Monetary Fund, Respondent, Judgment No. 1997-1 (August 22, [997). adverted
to the same principle, although not employing the term “wudi alteram puartem”, when it
concluded that a lapse in due process giving rise to a compensable claim vccurred when
Ms. “C.” was not afforded meaningful opportunity to rebut adverse evidence regarding her

performance. (Paras. 41-43.)

95.  The Administrative Tribunal concludes that the fact that Applicant’s claim will
otherwise not be judicially cxamined does not require ur entitle the Tribunal to exercise
jurisdiction in this case. The complaint lies vutside the Tribunal's limited grant of
jurisdictional competence.

96. The Administrative Tribunal also concludes that, while the principle of audi alteram
partem may supply a standard for judging the legality of a decision of the Fund that comes
within the Tribunal’s jurisdiction, this principle does aot determine which decisions are
Justiciable. Nor does it require that jurisdiction of this Fribunal be extended because a claim
otherwise may or will escape review by an adjudicatory body. The jurisdiction of the
Admimstrative Tribunat is conferred exclusively by the Statute itself. This Tribunal is not
free to extend its jurisdiction on equitable grounds, however compelling they may be.
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97. At the same time, the Tribunal feels bound to express its disquict and concern at a
practice that may leave cmployees of the Fund without judicial recourse. Such a result is not
consonant with norms uccepted and generally applied by international governmental
organizations. It is for the policy-making organs of the Fund to consider and adopt means of
providing contractual cmployees of the Fund with appropriate avenues of judicial or arbitral
resolution of disputes of the kind at issue in this case, notably disputes over whether the
functions performed by a contractual employee met the criteria for a staff appointment rather
than those for contractual status. .

u8. It is pertinent to note that, on January 20, 1999, the Fund’s Executive Board approved
a Policy on Categories of Employment which provides, imter alia, that:

“Functions that are needed for two years or more would be performed by
cmployees on staff appointments. Functions that are expected to be performed
tor less than two years would be pertformed by contractual employees.
Contractual appointments are used only for short-term employment. and can
be extended if needed to a maximum cumulative period of four years.
Extensions beyond two years require the approval of the Director of

Administration.”

This Policy has been communicated to the employces of the Fund by its placement on the
Fund’s internal website. This Policy mirrors a similar Policy promulgated in 1989, with the
critical ditference that the 1989 Policy did not prescribe the two-year and four-year

limitations embodicd in the 1999 Policy.

99, Had the foregoing Policy been in force and implemented in the course of Mr. “A'"s
tenure, the matter now at issue before the Tribunal presumably would not have arisen. In
respect, however, of headquarters-based technical assistance experts, the 1999 Poficy retains
an option for “long-term contracts when such an approach is justified™; in this regard,

the 1999 Policy states that it “may need to be applied Hexibly”. In view of the revised Policy,
Mr. “A™’s kind of predicament, and that of any other contractual employees in similar
circumstances, may be transient. That, however, provides no solace for Mr. “A”, The
adoption of the new Policy on Categories of Employment nonetheless strengthens the
cquitable basis of certain of Mr. “A™’s contentions, which the Fund should, in the Tribunal’s
view, endeavor to respond to insofar as governing regulations and practical possibilities
permit. In that regard, the Tribunal notes that Mr. “A™ has the benetit of maintenance of
group medical coverage for eightcen months after the expiration ot his contract, without

however financial contribution by the Fund.
11¥).  On the basis of the considerations set torth above, the Tribunal decides:

|. The Administrative Tribunal does not have jurisdiction to decide whether the Fund
acted tlegally when it entered into a series of contracts for contractual employment of the
Applicant, allegedly in violation of its 1989 Employment Guidelines and principles of
international administrative law, because Applicant apparently performed the same work as
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regular staff under contracts renewed several times in the course of nine years and then
allowed to expire.

2. The Administrative Tribunal does not have jurisdiction ratione personwe over
Applicant’s complaint since his letter of appointment stated that he “will not be a statf
member of the Fund™ and the Administrative Tribunal’s jurisdiction is restricted by its
Statute to applications brought by a “member of the staft™ (Art. II, para. 1.a.), defined as “any
person whose current or former letter of appointment, whether regular or fixed-term,
provides that he shall be a member of the statf" (Art. 1, para. 2.c.(1)).

3. The Administrative Tribunal does not have jurisdiction ratione materice over
Applicant’s claim; the Fund’s deciston to enter into a contract or series of contracts with an
individual to serve as a contractual employee, rather than as a member of the stat¥, is not a
“decision taken in the administration of the staft™ (Art. I, para. 2.a.).

4. Equitable or other considerations do not cnable the Administrative Tribunal to
éxtend its jurisdiction to claims talling outside the express language of Article I of its
Statute, when Articles 111, 1V, and XIX limit its powers to those conferred by the Statute.

5. The Administrative Tribunal is not entitled to exercisc jurisdiction in this case
because otherwise Applicant’s complaint may escape examination by an impartial
adjudicatory body. The principle of audi ulteram partem does not authorize or require this
Administrative Tribunal to exercise jurisdiction in this case.

_ 6. The Administrative Tribunal need not cxamine the merits of Applicant’s claim in
order to decide whether it has jurisdiction in this case. It may base that decision on the
language of Applicant’s [ctter of appointment and the Statutory provisions governing

jurisdiction.
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FOR THESE REASONS

The Administrative Tribunal ot the International Monctary Fund unanimously
decides that the Fund’s Motion for Summary Dismissal is granted.

Stephen M. Schwebel, President
Nisuke Ando, Associate Judge

' AgustPn Gordillo, Associate Judge

Stephen M. Schwebel, President

Celia Goldman, f\éling Registrar

Washington, D.C.
August 12, 1999



ATTACHMENT 1i

Human Resources Procedures Manual - Chapter |

1.15.3 Offers of appointment, indicating the terms and conditions of cmployment, base
salary and benetits, will be made in wriung. The President delegates authority for signing
appointment letters to the Director. FH. A copy of the Human Resource Policies and
Procedures Manual will be included with such letters and will be considered an integral part

ot the employment contract.
1.15.4 An appointment is not effective until the otfer of appointment has been signed by
hoth parties and returned, together with a full medical clearance by an IFAD medical advisor.

- 1.15.5 Should the selected camdidate(s) decline the offer, then the recruiting supervisor in
consultation with Director, FH will recommend turther action to the President.

1.15.6 Appointments of General Service support staff members are made by the Assistant
President of the recruiting department. upon recommendation by the panel.

1.16  EFFECTIVE DATE OF APPOINTMENT

1.16.1 The appointment for internationally recruited statt takes etffect trom the date of
commencement of travel to the duty station. The travel time shall be limited to a maximum of
two working days and the staft member must report to duty on the third day following the

travel period.
"1.16.2 For locally recruited staff, the effective date of employment is the day they report for

duty.

117 CONTRACTUAL ARRANGEMENTS

1.17.1 All appointments are contingent upon funding, the continuing need for service,
satistactory pertormance and compliance with the code of conduct.

| Duration

| First - 2 years Fixed- Term

{ Second - 5 years Fixed-Term
{ Third - Conversion to Continuing
[ after seven vears

! One to six years
|

Type of centract

Continuing appointments Regular, statf on

) FBudget type j
established posts ;

Fixed -term
including Project

| After six years, a thorough review of | Development
i continued need for the position and | Facility Fund
. theretore retention of the incumbent ; {PDFF) tor defined

will be carried out. { periuds of time

|
! If extended, justify need for post to | depending on the
( Execunive Board to convert 1o | purpose. This

| continuing after seven years. appuintment shall
]

I

i

I

|

f

!

| Extra budgetary j
|

!

: not carry any
| expectation of
| renewal,
Either budgetary or
replacement of extra

budgetary

{ Short- rerm
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! One day up to cleven months f;“
|
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VIII. JUDGEMENT NO. 2867 RENDERED
BY THE ADMINISTRATIVE TRIBUNAL
OF THE INTERNATIONAL LABOUR ORGANIZATION






Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2867

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs A. T. S. G. against the
International Fund for Agricultural Development (IFAD) on 8 July
2008, IFAD’s reply of 12 September, the complainant’s rejoinder of 31
October and the Fund’s surrejoinder of 18 December 2008;

Considering Article II, paragraph 5, of the Statute of the Tribunal;

Having examined the written submissions and decided not to order
hearings, for which neither party has applied;

Considering that the facts of the case and the pleadings may be
summed up as follows:

A. The United Nations Convention to Combat Desertification in
Those Countries Experiencing Serious Drought and/or Desertification,
Particularly in Africa (hereinafter “the Convention”) entered into
force on 26 December 1996. By decision 24/COP.1 the Conference
of the Parties, which is the Convention’s supreme body, established
the Global Mechanism, which is responsible for increasing the
effectiveness and efficiency of existing financial mechanisms with
a view to assisting country Parties in implementing the Convention.
The Global Mechanism is housed by IFAD, and its modalities
and administrative operations are set out in a Memorandum of
Understanding (hereinafter “the MOU”) signed between the
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Conference of the Parties and IFAD on 26 November 1999. The
MOU provides in Section II.A that the Global Mechanism has a
separate identity within IFAD and is an organic part of the structure of
the Fund directly under the President of the Fund. According to
Section III.A, paragraph 4, the Managing Director of the Global
Mechanism is responsible for preparing the Global Mechanism’s
programme of work and budget, including proposed staffing, and his
proposals are reviewed and approved by the President of the Fund
before being forwarded to the Executive Secretary of the Convention
for consideration in the preparation of the budget estimates of the
Convention. Section III.B states that the Managing Director, on behalf
of the President of the Fund, will submit a report to each ordinary
session of the Conference on the activities of the Global Mechanism.

The complainant is a Venezuelan born in 1958. On 1 March 2000
she was offered a two-year fixed-term appointment with IFAD as
a Programme Officer in the Global Mechanism at grade P-4. Her
contract was subsequently renewed several times up to 15 March 2006.
By a memorandum of 15 December 2005 the Managing Director of the
Global Mechanism informed her that the Conference had decided to
cut the Global Mechanism’s budget for 2006-2007 by 15 per cent. As a
result, the number of staff paid through the core budget had to be
reduced. He explained that the regional programme for which the
complainant was working had become less attractive to donors and that
he had decided to cut down the costs related to it; consequently, her
post would be abolished and her contract would
not be renewed upon expiry on 15 March 2006. He offered her a
six-month contract from 16 March to 15 September 2006 as “an
attempt to relocate [her] and find a suitable alternative employment”.
On 15 February 2006 the complainant wrote to the Assistant President
of the Finance and Administration Department of IFAD requesting that
the President of IFAD establish a review process, as provided
for under Chapter 11 of the Human Resources Procedures Manual, to
determine whether the “declared post redundancy” was appropriate.
The Director of IFAD’s Office of Human Resources informed her on
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13 March that the decision not to renew her contract was in line with
the provisions of the Manual and that the review process had been
replaced by a facilitation process.

The complainant wrote to the President of the Fund on 10 May
2006 requesting facilitation. The facilitator concluded on 22 May 2007
that no agreement was likely to be reached between the parties. The
complainant filed an appeal with the Joint Appeals Board on 27 June
2007 challenging the Managing Director’s decision of 15 December
2005.

In its report of 13 December 2007 the Board held that, in the
absence of evidence showing that the Managing Director had consulted
or obtained the approval of the President of the Fund before deciding
to abolish the complainant’s post, the decision not to renew the
complainant’s appointment was tainted with abuse of authority.
It also found that the decision had been taken in breach of the
provisions of the Manual concerning redundancy, since the possibility
of renewing her contract had not been seriously considered and
no attempt had been made to relocate her or to provide her with
additional training. In addition, she had been denied due process as the
Director of the Office of Human Resources had incorrectly advised her
that the review process for job redundancies had been abolished. The
Board therefore recommended that the complainant be reinstated
within the Global Mechanism under a two-year fixed-term contract and
that the Global Mechanism pay her an amount equivalent to all the
salaries, allowances and entitlements she had lost since March 2006.

By a memorandum of 4 April 2008, which is the impugned
decision, the President of the Fund informed the complainant that he
had decided to reject her appeal. He considered that the decision not to
renew her contract had been taken in accordance with section 1.21.1 of
the Manual, which provides that a fixed-term contract expires
on the date mentioned in the contract. Noting that she had been
given three months’ notice, that she had been offered a six-month
consultancy contract to enable her to search for alternative
employment, that a facilitation process had been conducted and that
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her applications for vacancies within IFAD had been given due
consideration, he concluded that she had been afforded due process.

B. The complainant contends that the decision not to renew her
contract was tainted with abuse of authority. Indeed, according to the
MOU, the Managing Director was not entitled to determine the Global
Mechanism’s programme of work independently of the Conference of
the Parties and of the President of the Fund. According to the 2006-
2007 programme of work and budget approved by the Conference, the
staffing proposal to be financed by the Global Mechanism’s core
budget was for nine professional posts, which included her post.
Consequently, the Managing Director’s decision was not in line with
the approved programme of work and budget; if he deemed it
necessary to modify the programme by suppressing her post, he should
have obtained the prior approval of both the President of the Fund and
the Conference, but he did not do so. She adds that even though the
Conference agreed to a 15 per cent reduction in the core budget, there
is no evidence that such “modest budget cuts” required the abolition of
her post. She explains that beside the core budget, the activities of the
Global Mechanism are financed by voluntary contributions and that the
Managing Director has the authority to approve expenditure to be
deducted from the voluntary contributions account. She points out that
in 2006 several consultants and three professional staff were recruited
to work for her programme, the latter under fixed-term contracts.

The complainant alleges that IFAD acted in breach of its duty of
care and good faith. The termination of her contract was abrupt and
unjustified and it damaged her professional reputation. According to
section 1.21.1 of the Manual, consideration should be given to a staff
member’s performance, the need for the post and the availability
of funding when deciding not to renew a contract. On the basis of
these factors, the Joint Appeals Board concluded that her contract
should have been renewed. She adds that, in accordance with
section 11.3.9(b) of the Manual, the Fund had a duty to consider her
for the new positions to be filled in the Global Mechanism or to
provide her with additional training in order to enable her to find
suitable alternative employment. Although she had exemplary

4



Judgment No. 2867

performance appraisals and was one of the most senior staff of the
Global Mechanism, the Fund did not assist her in finding alternative
employment. The vacancies for which, according to the President of
the Fund, she was given due consideration, arose after she had
separated from service; consequently, she had to apply as an external
candidate. She stresses that the only employment she was offered was
a consultancy contract for which she did not receive the terms of
reference until after having separated from service.

In addition, she criticises the Fund’s ambivalent attitude towards
the staff working in the Global Mechanism. She states that she had an
“IFAD contract” but that the defendant preferred to treat her as a
“Global Mechanism problem”.

Lastly, she indicates that, contrary to the Tribunal’s case law, the
President of the Fund did not give reasons for departing from the Joint
Appeals Board’s recommendations.

The complainant asks the Tribunal to quash the impugned decision
and to order IFAD to reinstate her, for a minimum of two years, in her
previous post or in an equivalent post in IFAD with retroactive effect
from 15 March 2006. She also claims reimbursement for “loss of
salary, allowances and entitlements, including [...] contributions to the
United Nations Joint Staff Pension Fund, potential promotion”. She
seeks compensation in the amount of 50,000 United States dollars for
the suffering caused by the heedless manner in which she was treated
by IFAD, and 5,000 euros in costs.

C. In its reply IFAD contends that the Tribunal has no jurisdiction
to entertain the argument that the Managing Director of the
Global Mechanism abused his authority in deciding not to renew
the complainant’s contract. Neither is it competent to entertain the
argument that the decision-making process of the Fund was flawed, as
this may entail examining the decision-making process in the Global
Mechanism. [FAD explains that the Global Mechanism is not an organ
of the Fund; it is accountable to the Conference, and acts of its
Managing Director are not attributable to the Fund. It is indeed clearly
stated in decision 24/COP.1 that the role of the Fund is restricted
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to housing the Global Mechanism. Moreover, Section II.A of the MOU
stipulates that the Global Mechanism will have a separate identity
within the Fund; thus, the latter merely supports the Global Mechanism
in performing its functions in the framework of the mandate and
policies of the Fund. The defendant consequently takes the view that
IFAD’s acceptance of the jurisdiction of the Tribunal does not extend
to entities that it may host pursuant to international agreements with
third parties. It adds that neither the Conference of the Parties nor the
Global Mechanism has recognised the jurisdiction of the Tribunal.

On the merits the Fund denies having acted in breach of its duty of
care. In its view, the complainant is mistaken in considering that she is
a staff member of the Fund and that the procedures concerning
redundancy laid down in the Manual applied to her. Her legal status is
defined in the President’s Bulletin No. PB/04/01 of 21 January 2004,
according to which the application of the aforementioned Manual is
subject to limitations and conditions. In particular, the provisions of the
Manual concerning redundancy do not apply to her because paragraph
11(c) of the bulletin provides that “IFAD’s rules and regulations on the
provision of career contracts for fixed-term staff shall not apply to staff
of the Global Mechanism”. The defendant indicates that the
complainant was nevertheless offered a six-month consultancy contract
and that she refused it. Thus, the complainant was de facto granted by
the Global Mechanism the same protection that she would have been
given by the Fund had she been an IFAD staff member.

In the event that the Tribunal considers that it is competent to
rule on the allegation of abuse of authority, IFAD asserts that the
Managing Director had the authority to decide not to renew the
complainant’s contract. To support its view, it refers to Section III.A,
paragraph 4, of the MOU, which provides that the Managing Director
is responsible for preparing the programme of work and budget of the
Global Mechanism, which includes proposed staffing. Thus, he was
authorised to assess and make decisions in relation to the staffing
needs of the Global Mechanism insofar as his decisions complied
with the budgetary limits established by the Conference. It further
submits that the Fund has no authority to examine whether the core
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budget approved by the Conference warranted the abolition of the
complainant’s post, because decisions concerning the staffing and
budget of the Global Mechanism are not taken by the Fund but by the
Conference. It therefore argues that IFAD cannot be held responsible
for the Managing Director’s decision.

The defendant also rejects the complainant’s plea that the
President of the Fund failed to give reasons for rejecting the Joint
Appeals Board’s recommendations. It points out that, in his letter of
4 April 2008, the President explained that he had decided to reject
these recommendations on the basis of paragraph 11(c) of his Bulletin
No. PB/04/01, according to which the renewal of contracts is subject to
the functional needs and availability of resources.

D. In her rejoinder the complainant contests the Fund’s position
regarding the Tribunal’s jurisdiction. At no stage during the internal
appeal procedure did the defendant suggest that she was mistaken
as to the fact that it was competent to consider her appeal. On the
contrary, the IFAD Administration advised her to undertake the
facilitation process, which was a prerequisite to filing an internal
appeal with IFAD. Moreover, the President of the Fund did not state in
the impugned decision that the Fund was not competent to deal with
her case. She adds that if the Tribunal declines jurisdiction to hear her
case, she will be deprived of any legal redress.

Contrary to the defendant’s assertion, she contends that she was a
staff member of IFAD until her separation from service on 15 March
2006. Indeed, all her letters of appointment provided that she was
offered an “appointment with the International Fund for Agricultural
Development”, and the first also indicated that “the appointment
w[ould] be made in accordance with the general provisions of the
IFAD Personnel Policies Manual”.

With regard to the contention that the Fund cannot be held
responsible for decisions taken by the Managing Director, she indicates
that such contention is based on the incorrect assumption that he was
not a staff member of IFAD. She points out that, according to the
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Managing Director’s job description, he works “under the direction of
the President of the [...] Fund”.

She maintains that the provisions of the Manual on redundancy
were applicable. Paragraph 11(c) of the President’s Bulletin
No. PB/04/01 provides for exceptions to the application of the Manual
to staff members working within the Global Mechanism only with
regard to the provisions on career contracts, and not those concerning
redundancy. Moreover, the President of the Fund made no reference to
that paragraph in the impugned decision.

The complainant expands on her claim for compensation, arguing
that she was prejudiced by lack of “proper notice”, “heedless
treatment” and “dilatory procedures”. She contests that she was given
three months’ notice before separating from service. She received a
notice of non-renewal from the Managing Director on 15 December
2005, but it was only on 13 March 2006, i.e. two days before the
expiry date of her contract, that she received an “official
communication from a personnel officer” stating that her contract
would not be renewed.

E. In its surrejoinder IFAD maintains its position. It specifies that it
does not challenge the Tribunal’s jurisdiction to hear the complaint,
but only its jurisdiction to entertain the plea concerning abuse of
authority by the Managing Director, the allegation that the abolition of
the complainant’s post was not required on financial grounds and the
allegation that the decision-making process of the Global Mechanism
was flawed.

With regard to the notice given, the defendant reiterates that the
Managing Director informed the complainant on 15 December 2005
that her contract would not be renewed upon expiry on 15 March 2006.
It denies that her contract was ended prematurely, explaining that it is
of the essence of a fixed-term contract that it ends at the expiry date set
in the letter of appointment. The complainant’s claim for damages on
that basis must therefore be rejected.
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CONSIDERATIONS

1. The complainant challenges a decision of the President of the
International Fund for Agricultural Development dismissing her
internal appeal with respect to a decision not to renew her fixed-term
contract as Programme Manager for Latin America and the Caribbean
within the Global Mechanism. That decision was contrary to the
recommendation of the Joint Appeals Board. The earlier decision not
to renew the complainant’s contract was taken by Mr M., who
described himself as “Managing Director, Global Mechanism, IFAD
Rome”, and was based on the abolition of the complainant’s post for
reasons of budgetary constraint. A preliminary question arises as to the
extent to which the Tribunal may review that earlier decision. The
arguments go to the powers and jurisdiction of the Tribunal and, on
that account, must be dealt with even though raised for the first time in
these proceedings.

2. The Global Mechanism was established by the United
Nations Convention to Combat Desertification in Those Countries
Experiencing Severe Drought and/or Desertification, Particularly in
Africa. Article 21, paragraph 4, of the Convention provides that
the Global Mechanism functions “under the authority [...] of the
Conference of the Parties and [is] accountable to it”. In accordance
with paragraph 6 of that article, a Memorandum of Understanding (the
MOU) was later reached with the Fund for it “to house the Global
Mechanism for the administrative operations of such Mechanism”. The
MOU provides that the Global Mechanism is to be housed in Rome
“where it shall enjoy full access to all of the administrative
infrastructure available to the Fund offices, including appropriate
office space, as well as personnel, financial, communications and
information management services” (Section VI).

3. The MOU also provides that “[w]hile the Global Mechanism
will have a separate identity within the Fund, it will be an organic part
of the structure of the Fund directly under the President of the Fund”
(Section IL.A), and that its Managing Director, “in discharging his or
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her responsibilities, will report directly to the President of [the Fund ...
and] will cooperate with the Executive Secretary of [the Convention]”
(Section IL.D). Further provision is made in Section III.A with respect
to the relationship of the Global Mechanism to the Conference of the
Parties, which is the supreme body of the Convention. Relevantly, it is
provided that the Mechanism functions under the authority of the
Conference and is accountable to it, that “[t]he chain of accountability
[runs] directly from the Managing Director to the President of the Fund
to the Conference”, and that the Managing Director is to “submit
reports to the Conference on behalf of the President of the Fund”.

4. Two other provisions of the MOU should also be noted.
Paragraph 4 of Section III.A, provides:

“The Managing Director will be responsible for preparing the programme

of work and budget of the Global Mechanism, including proposed staffing,

which will be reviewed and approved by the President of the Fund

before being forwarded to the Executive Secretary of the Convention for

consideration in the preparation of the budget estimates of the Convention,

in accordance with the financial rules of the Conference.” (Emphasis

added.)
Paragraph 6 provides for the Conference to “approve the programme of
work and budget of the Global Mechanism” and to authorise the
transfer of resources to the Fund “for all or a portion of the Global
Mechanism’s approved operating expenses”. The complainant relies on
these two provisions to argue, firstly, that the Managing Director
exceeded his authority in deciding not to renew her contract and,
secondly, that the “core budget” approved by the Conference did not
require the abolition of her post. The Fund contends that the Tribunal
lacks jurisdiction to entertain these arguments.

5. The argument with respect to the Tribunal’s jurisdiction is
based, in the main, on the proposition that “[t|he Fund and the Global
Mechanism are separate legal identities”. In this regard, the Fund
claims, correctly, that the Conference of the Parties is not an organ
of the Fund and that the Global Mechanism is an integral part of
the Convention accountable to the Conference. It also points to the

10
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statement in the MOU that the Global Mechanism is to have a separate
identity and contends that the statement that it is to “be an organic part
of the structure of the Fund” does not make it an organ of the Fund. In
this last regard, it contends that to treat the Global Mechanism as an
organ of the Fund would require amendment both to the Convention
and to the Agreement Establishing IFAD.

6. The fact that the Global Mechanism is an integral part of the
Convention and is accountable to the Conference does not necessitate
the conclusion that it has its own legal identity. Rather, and as the term
“Global Mechanism” suggests, it merely indicates that it is the
nominated mechanism by which the Conference gives effect to certain
obligations created by the Convention. Nor does the stipulation in
the MOU that the Global Mechanism is to have a “separate identity”
indicate that it has a separate legal identity or, more precisely for
present purposes, that it has separate legal personality. In this last
regard, the difference may conveniently be illustrated by reference
to a distinct trade name under which a person or corporation carries
on business. The trade name frequently constitutes “the identity” or,
perhaps, one of “the identities” of the person or corporation concerned,
but it is the person or corporation that has legal personality for the
purposes of suing and being sued. It is in this context that the statement
that the Global Mechanism is to be “an organic part of the structure of
the Fund” is to be construed.

7. The words “an organic part of the structure of the Fund” do
not fall for consideration in isolation from other provisions of the
MOU. It is significant that, according to the MOU, the Managing
Director is to report to the President of the Fund. Moreover, the chain
of accountability does not run directly from the Managing Director
of the Global Mechanism to the Conference but “directly from the
Managing Director to the President of the Fund to the Conference”.
Similarly, “[t]he Managing Director [...] reports to the Conference on
behalf of the President of the Fund” (emphasis added). The President
of the Fund is to review the programme of work and the budget
prepared by the Managing Director of the Global Mechanism before it

11
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is forwarded to the Executive Secretary of the Convention for
consideration. Additionally, the Global Mechanism is not financially
autonomous. Rather, the Conference authorises the transfer of
resources to the Fund for the operating expenses of the Global
Mechanism. When regard is had to these provisions in the MOU, it is
clear that the words “an organic part of the structure of the Fund”
indicate that the Global Mechanism is to be assimilated to the various
administrative units of the Fund for all administrative purposes. The
effect of this is that administrative decisions taken by the Managing
Director in relation to staff in the Global Mechanism are, in law,
decisions of the Fund. Given this, it is wrong to say that to treat the
Global Mechanism as part of the Fund would require an amendment to
the Convention and, also, to the Agreement Establishing IFAD.

8. The Fund makes three further submissions relating to the
powers and jurisdiction of the Tribunal. The first is that the Tribunal
may not entertain flaws in the decision-making process of the Global
Mechanism; the second is that the Tribunal may not entertain flaws in
the decision-making process of the Fund if it entails examining the
decision-making process of the Global Mechanism and the third is that
acts of the Managing Director of the Global Mechanism are not
attributable to the Fund. Because decisions of the Managing Director
relating to staff in the Global Mechanism are, in law, decisions of the
Fund, these submissions must be rejected.

9. The Fund makes a further argument that the complainant was
not a staff member of the Fund which, if correct, would mean that the
Tribunal has no jurisdiction to entertain the complaint. That argument
is made in the face of the terms of the complainant’s appointment. Her
appointment  followed  her  acceptance @~ of an  offer
of 1 March 2000, written on the letterhead of the Fund, of “a fixed-
term appointment for a period of two years with the International Fund
for Agricultural Development (IFAD)”. The offer stipulated a
probationary period and that, in the event that the complainant’s
performance in that period was not satisfactory, her employment could

12
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“be terminated by IFAD with one month’s written notice”. Similarly, it
was stated that should the complainant wish to terminate her
employment during the probationary period, she was “required to give
written notice of at least one month to IFAD”. In March 2002 and,
again, in March 2004 the complainant accepted offers written on the
letterhead of the Fund for the extension of her “appointment with the
International Fund for Agricultural Development”. Those written
offers and their subsequent acceptance clearly constituted the
complainant a staff member of the Fund. As the complainant was
employed by and remained in the employ of the Fund, its reliance on
Judgment 1509 is misplaced. In that case, the complainant’s terms of
appointment made it clear that he was not a staff member of the
defendant organisation.

10. IFAD also relies on the President’s Bulletin No. PB/04/01 of
21 January 2004 in support of its argument that the complainant was
not a staff member of the Fund. Paragraph 11 of that bulletin specifies
certain differences in the terms of appointment and in the conditions
relating to staff of the Fund and those of the Global Mechanism,
including, in subparagraph (c), that:

“All fixed-term contracts of employment for the Global Mechanism shall be

for a maximum of two years, renewable, and subject to the availability of

resources. [The Fund’s] rules and regulations on the provision of career

contracts for fixed-term staff shall not apply to the staff of the Global

Mechanism, except for those that have already received a career contract as

a result of their earlier employment with [the Fund].”
It will later be necessary to return to this provision. For the moment, it
is sufficient to note the somewhat curious argument that it establishes
that the complainant was not a staff member of the Fund because “[if]
Global Mechanism personnel were considered staff members of the
Fund, the President would not have the authority to limit nor qualify
the application of the [Human Resources Procedures Manual] rules [of
the Fund]”. In fact, the MOU confers no power on the President to
determine the conditions of appointment of the personnel of the Global
Mechanism and, thus, the President has authority to do so only if they
are staff members of the Fund.

13
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11. Given that the personnel of the Global Mechanism are staff
members of the Fund and that the decisions of the Managing Director
relating to them are, in law, decisions of the Fund, adverse
administrative decisions affecting them are subject to internal review
and appeal in the same way and on the same grounds as are decisions
relating to other staff members of the Fund. So too, they may be the
subject of a complaint to this Tribunal in the same way and on the
same grounds as decisions relating to other staff members.

12. As already indicated, the complainant argues that the
decision to abolish her post was taken without authority and was not
required by budgetary constraints. At this stage it is convenient to note
that that decision and the decision not to renew her contract are
discretionary decisions that may be reviewed only on limited grounds.
Those grounds include that the decision in question was taken without
authority or was based on an error of law.

13. The question of the Managing Director’s authority to abolish
the complainant’s post depends on whether, in the circumstances, that
course was impliedly prohibited by the terms of the MOU and the
decision of the Conference relating to staffing and budget for the 2006-
2007 biennium. As already indicated, the MOU requires the Managing
Director to prepare a programme of work and budget
for the Global Mechanism to be reviewed by the President of the
Fund and submitted for consideration by the Conference, which
is “to approve [its] programme of work and budget”. It is clear
from paragraph 4 of Section III.A of the MOU that approval of “the
programme of work and budget” includes approval of “proposed
staffing”.

14. It is not disputed that in October 2005 a proposed programme
of work and budget for the 2006-2007 biennium was submitted to the
Conference and that the proposed staffing expressly allowed for the
continuation of nine professional posts, including that of the
complainant. The Conference approved the proposed staffing but
reduced the proposed core budget. The Conference also noted,

14
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amongst other things, that the Global Mechanism “must be managed
on the basis of the [...] approved biennium core budget [...] and that
this takes precedence over all other tables or figures [...], unless
amended by [the Conference]”. In this regard, it may be noted that
progress reports on the Global Mechanism in November 2003 and
February 2005 indicated that the core budget left “a resource gap of
about USD 1.2 million per year” for the 2004-2005 biennium, a
shortfall that was apparently covered from other sources.

15. Given the previous practice of a shortfall in the core budget
of the Global Mechanism and the Conference’s express approval of the
proposed staffing, the Conference decision to reduce the proposed core
budget can only be seen as a directive that the approved posts were to
be maintained and that the “resource gap” was to be made good from
other sources, possibly by savings in other areas. Indeed, it is not
disputed that the Managing Director indicated in staff meetings in
October and, again, in December 2005, shortly before informing the
complainant that her post was to be abolished and her contract would
not be renewed, that the “resource gap” would, in fact, be covered by
savings in other areas.

16. The MOU makes it clear that the Global Mechanism
functions under the authority of the Conference. Thus, the conclusion
that the Conference decision required the continuation of the approved
posts, including that of the complainant, directs the further conclusion
that the abolition of her post was impliedly forbidden by the
Conference decision. Accordingly, the decision of the Managing
Director to abolish it was taken without authority. That conclusion
makes it unnecessary to consider the complainant’s further argument
that the reduction in the proposed core budget did not necessitate the
abolition of her post. However, the conclusion that the effect of the
Conference decision was that her post was to be maintained also
directs the conclusion that it did not necessitate its abolition.

17. Because the Managing Director had no authority to abolish
the complainant’s post, his decision not to renew the complainant’s
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contract on the ground of its abolition constituted an error of law. The
President of the Fund erred in law in not so finding when considering
her internal appeal. It follows that the President’s decision of 4 April
2008 dismissing the complainant’s internal appeal must be set aside.

18. Although the Joint Appeals Board recommended that the
complainant be reinstated in a post in the Global Mechanism, there
is no evidence that her contract would have been renewed for the 2008-
2009 biennium. Accordingly, reinstatement will not be ordered.
However, as the abolition of her post was the only reason advanced for
the non-renewal of the complainant’s contract and there is nothing to
suggest that her contract would not otherwise have been extended for
two years, she is entitled to material damages in the amount of salary
and other benefits she would have received had her contract been
renewed for a further two years, together with interest at the rate of 8
per cent per annum from due dates until the date of payment. The
complainant must give credit for wages or salary received in that
period.

19. The complainant makes a further argument that the Fund did
not comply with its duty of care and did not apply the redundancy
provisions applicable to other staff members. The argument, if correct,
would not add to material damages but is relevant to moral damages.

20. It is not disputed that the complainant was not considered
for other positions within the Global Mechanism or for training that
might otherwise have qualified her for those positions, as would be the
case for other staff members in relation to positions within the Fund.
Nor is it disputed that, as found by the Joint Appeals Board, when the
complainant requested “the establishment of a review process”, she
was incorrectly informed that that “process [...] ha[d] been abolished
and replaced by a facilitation process”. The Fund contends that, by
reason of paragraph 11(c) of the President’s Bulletin No. PB/04/01
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of 21 January 2004, the redundancy procedures applicable to other
staff members of the Fund are not applicable to staff members
employed in the Global Mechanism. That argument must be rejected.
Paragraph 11(c) provides, in effect, that staff members employed in the
Global Mechanism are not eligible for career contracts. It says nothing
about their entitlement to have the redundancy provisions set out in the
Human Resources Procedures Manual applied to them. Moreover,
those provisions (section 11.3.9) are not restricted to staff members
with career contracts.

21. The Fund further contends that it complied with its duty
of care and de facto observed its redundancy procedures in that “the
complainant was offered a six-month consultancy contract with
the Global Mechanism”. This, it is said, was “meant to build [her]
capacity and to train her”. The offer of a six-month consultancy contract
may mitigate but does not excuse the failure of the Fund to abide by
the redundancy provisions applicable to staff members.

22. One other matter is relevant to moral damages. The President
rejected the substance of the complainant’s internal appeal on the
ground that proper notice had been given of the non-renewal of her
contract. That neither addressed the authority of the Managing Director
of the Global Mechanism to abolish her post nor adverted to the issue
whether the question of his authority could be considered. The
arguments relating to that last issue were as relevant to the Joint
Appeals Board as they are to the Tribunal. This and the other matters
referred to in considerations 19 and 20 above entitle the complainant to
an award of moral damages over and above those flowing from
the illegality of the decision to abolish her post. The Tribunal awards
her 10,000 euros in moral damages.

23. The complainant is also entitled to costs in the amount of
5,000 euros in respect of these and the internal appeal proceedings.

17



Judgment No. 2867

DECISION

For the above reasons,
1. The President’s decision of 4 April 2008 is set aside.

2. TFAD shall pay the complainant material damages equivalent to
the salary and other allowances she would have received if her
contract had been extended for two years from 16 March 2006,
together with interest at the rate of 8 per cent per annum from due
dates until the date of payment. The complainant is to give credit
for wages or salary earned within that period.

3. IFAD shall pay the complainant moral damages in the sum of
10,000 euros.

4. It shall also pay her costs in the amount of 5,000 euros.

5. All other claims are dismissed.

In witness of this judgment, adopted on 4 November 2009, Ms Mary
G. Gaudron, President of the Tribunal, Mr Seydou Ba, Vice-President,
Mr Giuseppe Barbagallo, Judge, Ms Dolores M. Hansen, Judge, and
Mr Patrick Frydman, Judge, sign below, as do I, Catherine Comtet,
Registrar.

Delivered in public in Geneva on 3 February 2010.

Mary G. Gaudron
Seydou Ba
Giuseppe Barbagallo
Dolores M. Hansen
Patrick Frydman
Catherine Comtet
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IX. AGREEMENT BETWEEN
THE UNITED NATIONS AND IFAD






Ty T ‘1)_\

PROTOCOL CONCEREING THE BSTRY INTO FORCR OF THE
AGREEMERT BETWREN THR UNITED NATIONS AND THE
ISTERNATIONAL FUND FOR ACRICULTURAL DEVELOPMENT

Article 59 of its Charter calls on the United Nations to initiate,
vhere appropriate, negotiations among the States concerned for the crestiom
of any new specialised agencies required for the accomplishament of the
purpose set forth in Article 55. Article 57 of the Charter provides that
specialized sgencies established by intergovernmental agreement and having
wvide international responsidilities as defined in their basic instruments
in economic, social, cultural, educational, health and related fields shall
be brought into relationship with the United Nations. Article 63 of the
Charter provides that the Economic and Social Counc{l may enter into
agreements vith any of the agencies referred to in Article 57, defining
the terms om vhich the agency comcerned shall be brought into relationship
with the United Nations, and specifies that such agreements shall be subject
to approval by the Gemeral Assembly.

Acting on the dasis of a resclution adopted by the World Food
Conference on 16 November 19Th, the General Assembly of the United Nations
on 17 December 19TM requested the Secretary-Gemeral to convene urgently s
meeting of all interested countries to work out the details of aa
international fund for agricultural development as envisaged inm the
resolution of the Conference. At its second session, the Meeting of
Interested Countries oa the Establisiment of an International Pund for
Agricultural Development recommended that the Fusd be established as a
specialised agency within the United Nations system wvith autonomy in policy
formulation and operations.

Asting on the recommendation of the Meeting of Interested Countries,
the Ceneral Assembly oa 15 December 1975 adopted a resolution requesting the
Secrstary-Cenaral to convens a conference of plenipotentiaries om the
establishnent of an International Fund for Agricultural Development. By the
same resolution the Assembly also requested the Economic and Social Coumefl
to arrange for the negotiatioa with the Preparatory Commissiom for the Fund,
to be established Dy the conferemce, of am agreememt with the Mund to




2w

constitute it as a specialized agency in accordance with Articles 57 and 63
of the Charter and to enter into such agreemsnt subject to the approval of
the Ceneral Assembly.

Responding to the aforemestioned resolutios of the Ceneral Assembly,
the Economie and Social Counedl om 13 May 1 976 invited the Preparatory
Comission for the Fund to prepare and submit to the Comeil's Committee on
Hegotiations with Intergovermmental Agenciss proposals for hrisging the
Pund {oto relationship with the United Nations, taking into accomt the
agresments previcusly concluded Detweem the United Natioms and the
specialized agencies. It also requested the Committes oa Negotiations to
submit {ts report to the Couneil, ineluding the text of a araft
relationahip agreement.

The Conference om the Estadblishment of an Internstiomal Fund for
Agricultural Development met in Home from 10 to 13 Jume 1976 snd adopted
the Agreement Estahlishing the International Fund for Agricultural
Development. Article 8, Sactiom I of the Agreement provides that the Fund
is to enter into negotiations with the United Nations with = view to
concluding am sgreemsut te dring it into relatiouship with the United Nations
as ons of the specialized agencies referred to ia Article ST of the Charter,
and specifies that any such agreemest concluded im sccordance with Article 63
of the Charter requires the approval of the Governing Comeil of the Fund,
by a tw—thirds majority of the total number of votes, upom the
recomendation of the Executive Board of the Yund. The Coaference also
established & Preparatory Commission for the Fund, vhieh it charged,
inter alia, vith entering into sppropriate consultations in respect of a
relationship sgreement vwith the United Natious, as foreseem im the Agreement
Establishiag the Fund.

As {ts firss sessiom the Preparatory Cammission om 30 Jeptember 1976
took note of the aforementiocned invitatiom of the Psonomia and Social Coumedl
and requested the {nterim secretariat of the Commission to submit to it as
its second session a draft of s relationship sgreement vith the United
Tations. At its second sessiom the Commissiom om 16 Decesmber 1976 authorized
its Chairman to transmit to the Comneil’s Committes on Nagotiations with
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Intergoverumental Agencies a draft of the Relationship Agreement and
further authorized its Chairman to supply to the Comittee any
clarifications that it might seek concerning that draft. At {ts third
session the Commisaion on T April 1977 recognized the need to explain to
the Committee the full rationale for the proposal incorporated in the
Commission's draft of the Relationship Agreement and approved an
Explanatory Note on that Agreewent vhich it authorised ita Chairman to
transmit to the Secretary-General of the United Nations for submission to
the Committee: it further authorized its Chairman, assisted by the two
VYice-Chairmen, to present om behalf of the Commission any clarification
that the Committee might seek concerning the draft Relationship Agreement
and to agree to any amendments in that draft within the framevork of the
Explanatory Rote.

The Committee for Negotiations with Intergovernmentel Agencies of the
Economic and Social Council met betweem 1h April and 11 May 1977, vwith the
participation of the Chairman and the two Vice-Chairmem of the Preparatory
Commission for the Mund. At the conecluaion of its meetings it submitted a
report to the Council containing a revised text of a draft Relationship
Agreement and indicating with regard to Article IX thereof (entitled
"Parsonnel Arrangemsnts’) that the Chairman of the Commission had stated
that his azreement with the text of the draft of this article was sudbject
to endorsewent by the Conmission. The Council at its sixty-second sesaion
on 13 May 1977 took note with appreciation of the report of the Committee
and decided to transmit to the Mumd, for its approval tha draft Relaticaship
Agreement proposad by the Committee, and the summary record of the Council's
discussion.

At its fourth session the Preparatory Commission for the Mund on
13 July 1977 noted the report of {ts officers om the negotiations concerning
the draft Relationship Agreement that they had conducted with the Committee
on Fegotiations with Intergovernmental Agencies, and appraved the draft of
the Relationship Agreement amnexed to the report of the Committee.

The Economic and Social Couneil at its sixty-third session, on the
basis of a report of its Pulicy and Programme Co-ordination Cormittee,
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decided on 3 August 197T to recommend to the General Assembdly that the
Assenbly spprove st {ts thirty-secomd sessiom the text of the draft
Relationship Agreement in the form that had been negoutiated by the
Committee on Hegotiations with Intergovermmental Ageneies and the
Preparstory Commission for the FPund.

At the thirty-second session of the Censral Assemdly, the
Aduinistrative and Budgetary Committee of the Assembly, taking note of a
report of the Assesbly's Advisory Committes om Adwinistrative and
Budgetary Questions that commented on the proposed persommel arrangements
as contained in Article IX of the draft Agreement, recomusnded to the
General Assembly thag it invite the Fund, once comstitutad, to participate
in the United Nations commom system for the regulation and co-ardinatiom
of the econditions of employment of staff and, i{n psrticular, to accept the
statute of the International Civil Service Commission, vhich it noted
aimed at the development of a single, wnified international civil service
through the application of cosmon persomnel, standards, methods and
arrangesents. The Assembly accepted this recosmendation and sddressed a
resolution to this effect to the Fund om 13 December 197T.

The Executive Board of the Pund at its first sessioa on
1M December 1977 considered the proposals of the Preparatory Commission
concerning the persomnel practices of the Fund in the light of the
resolution that had just deem addressed to the Fund by the General Assembly;
thereupon the Board approved, in conmnexfom with its recomendatios that the
Governing Council of the Fund approve the draft Relationship Agreement with
the United Nations, the text of & communication that the President of the
Tund vas to make to the Secretary-Gemeral smmouwneing the approwval of that
Agreemsnt, in vhich message it was to be stated that the RExseutive Board
of the Fimd had approved the adoption of the United Mations common system
for determining the initial salary structure of the staff of the Mmd and
had authorized the Presidemt of the Pund to initiate discussions with the
Chairmen of the International Civil Service Commission to secure a certaim
degree of flexibility withia the common system, required for a new
financing institution with a small staff. Acting om the recoamendation of




the Board, the Coverning Couneil oa 15 December 19TT approved the
Relationship Agreemsnt, and the President of the Fumd commmicated this
approval to the Secretary-General of the United Nations in the uessage the
text of vhich had been approved by the Executive Board.

After the receipt of the commmication from the President of the Fuad,
thes Ceneral Assembly, acting oa the recomsendation of its Adwinistrative
and Budgetary Committee, oa 15 December 1977 approved Articles VII, VIIX
and IX of the draft Relationship Agreement and om the sawe date, acting
on the recommendatioa of its Zeonomie and Financial Committee, approved
the draft Relationship Agreement.

Artiocle XVIII of the Agreement provides that the Agreement shall enter
into forse oa its approval by the General Assembly of the United Hations
and the Governing Coumcil of the International Fumd for Agricultural
Development .

The Agreement accordingly came into force om 15 Decemder 197T.

A copy of the authentic text of the Agreement is attached hereto.
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Agreement betwveen the United Natioms and the Internstional
Fund for Agricultural Development

Preamble

In accordance with the provisions of Articles 57 and 63 of the Charter
of the United Nations and of sectioa 1 of article 8 of the Agreement
Establishing the International Mund for Agrigultural Development
(hereinafter called the "Agreement"), the United Hations and the
Internstional Fumd for Agricultural Development (hereinafter called the
"fund”) agree as follows:

Artiele I

Recognition

The United Natioms recognizes the Mnd as & specialized agency,
operating in accordance with the Agreement concluded among its membexr Btates
with the objeative of mobilising additional rescurces to de made available
on concessional terms for agricultural development im developing member
States.

Article IX
Reot al atl

1. Representatives of the United Natioms shall be:

(a) Entitled to attend, and to participate without vote in, meetings
of the Governing Council of the FPund;

(b) Invited to partieipate without vote in broad poliey-making
meetings of other organs and committees of the Fund.

2. Repressntatives of the Fund shall be:

(a) Ratitled to attend meetings of the Gemeral Assembly of the United
Nations for purposes of consultations;

(b) mEntitled to attend, and to participate without vote in, meetings
of the Maia Committees and other organs of the Gemeral Assembly, in
particular the World Food Coumeil, as well as neetings of the Eoonomic and
Soeial Council and of the Trusteeship Council snd of their respective
subsidiary bodies dealing with matters in vhich the Fund has an interest.
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3. Sufficient advance notice of these meetings and their sgendas shall be
given so that, {n comsultation, srrangssents cam be made for adequate
representation.

3. Writtea statewsnts presented by either orgsmization to the other shall
be distributed by the secretariat of the latter to the members of the
appropriste bodies im accordance vith their rules of procedurs.

Articie ITX
sal of it

Subjeat to such preliminary consultation as may be necessary, the Fund
shall include im the provisionsl agenda of the appropriate orzas of the
Fund items proposed hy the United Natioms. BSimilarly, the Eeonomie and
Soeial Counail and the World Yood Counail and their subsidiary bdodfies, as

appropriate, shall inslude ia their provisional agendas items proposed by
the Fund.

Artiele IV
Co-ordination and co-operation

1. Inm viev of the co-ordinating role and global respousibilities of the
United Hations in promoting economic and social development and the need
for positive and effective co-operation betwees the United Nations and the
Fund, the Fund agrees to co-operate closely with the United Nations im
mking co-ordination of the policies and astivities of the United Xations
and those of the organs and agencies within the United Nations systes

fully effective. The Fund agrees further to participate in the work of

the United Nations aimed at enhancing such co-operation and co-ordination,
in particular through membership im the Administrative Comsittee on
Co-ordination, and, as appropriate, in the work of such other United Nations
bodies that have been established or nay be established for that purpose.

2. TIm its finsnmeing operaticas, the Fund shall exmrcise its owm
independent Jjuldgement im accoerdance with the Agreement, taking fully into
sccount the over-all polisy guidelines estadlished by the United Nations im
the field of economie and social, and particularly sgricultural, development.
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Article ¥

Consultatica and recommendations

1. 'The Vand, having regard to the obligations of the United Natiomns to
promote the odbjectives set forth in Articla 55 of the Charter and the
functions and povers of the United Sations and its appropriste organs, ia
particular to meke recommeniations for the co—ordinatiom of the policies
and activities of the specialixed agmmeies, agrees to arrsnge for the
considarstion ss soom as possidble, by the appropriate orgsm of the Fund,
of all formsl recommendstions vhich the United Nations mey make to it.
2, The Fund agrees to enter into comsultatica with the United Nations
upon request vith respect to such recommendations, and ia due course to
report Lo the United Natioms om the actiom takem %y the Pund to give
effeet to such recommendstions, or on the other results of their
conaideration.

Artiele VI
of 1 and documents

1. Bubject to such arramgerents ss may be necessary between the United
Nations and the Fméd for the safeguarding of confidential material
furnished to them by their msmbers or other souwrces, full and prompt
exchange of informatios and documsnts shall be mads betveem the United
Nations and the Pumd.

2. Without prejudice to the generulity of the provisions of paragraph 1
of this article:

(s) The Pund agrees to transmit to the United Nations regular reports
om the sctivities of the Fund;

{b) To the fullest extemt prasticable, the Fund agrees to furnish
upom vequest to the United Wetions any special reports, studies or
{nformatiom;

(a) The United Yations shall upom request furnish to the Mmd such
information as may be of special interest to the Pumd.
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Arsiele VIX

1. The Fuad recognizes the desirshility of sstadlishing elose dudgetary
and finsmaial co-operstion ia adufnistrative satters with the United Netioms
in order thad the aduinistrative oversticws of the United Yatione amd the
sgeasies witnia the United Yatiocas systam shell Yo ssrried out im the most
effieient and sconomigal newner possidle asd that the uaxiwm ssaswre of
ao~ardination sad mmifornity vith respest tw thess operations shall Ye
vosured,

2. fay finaseisl snd buigetary arrangesent enterved inte Detween the
United Bations and the Pund shall be sudhjeet te the approval of the Uemarsl
Aspmibly of the United Tations and the Coversing Coumneil of the Fumd.

3. T™he Puad shiall traasmis its sdninistrative budget ts the tnited Nations
se a8 te emmhle the Cumeral Assemdly of the United Sations te ecxamine {8 sad
meke recowmssdations, in secordanve with parsgraph 3 of Artiele 17 of the
Chnrter of the (nited ¥atione.

Artiole VIIE

Adaipistrative co-operation

1. The United ¥ations and the Fuad resogaise the desirenility, is the
interest of sdndaisirative sad technienl uniformity sad of the mowt
effielont use of pereonusl and rescurese, of aveiding, vhenever possible, the
astablishment and operntion of competitive or overlspping faeilisfes ant
sevvices ssnug the United Taticns and the speeialised agemoies.

2. Accordingly, the United Sstions sad the Fund shall comeult topether
concerning the estadlisiment and use of commes sdninistrative and teshmiead
serviees sad fasilitiss, in addition S those refurred to im ardiecles IV, V,
IX, T and XIZI of the present Agreement in 5o far ss the estadlishment and
use of sweh services nuy from Sime ts time be foumd prasticedle and
appropriate.

3. The cousultations refurred te in this artiele shall be wtilized to
sotablish the moet equitable msomer of finensing any spesisl serviess or
assistenee furaished, upem request, by tie Find to the United ZTstiens or by
the United Iatious to the Fumd.
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Article IX

Personnel arrangements

1. The Mund agrees to co-operste vith the International Civil Service
Commission on metters concerning the regulation and co-ordination of the
conditions of service of staff.

2, The United Natious snd the Fund agree:

(a) To consult together concerning matters of mutual {sterest relating
to the employment of staff, with s viev to securing as mmech uniformity in
these mattors as may be feasible;

{d) To co-operate in the interchange of staff vhen desirsble, oa s
temporary or perumaunent basis;

{c) That the Fund may participate in the United Nations Joint Staff
Ponsion Mmd in accordance with the Regulations of the Pension Fumd.

3. The terms and conditions on which any facilities or mervices of the
United Sstions or the Fund in connexion with the matters referred to ia

this article are to be extended to the other shall, vhere necessary, be

the subjeqct of subsidiary agreements concluded for this purpose.

Statistical services

1. The Fuzd recognizes the United Yations as the central agency for the
ecollection, snalysis, pudblication, standardization and improvement of
statistics serving the general purposss of internationsl organizstions,
without prsjulice to the right of the Fund to concern itself with any
statiastica so far as they may be essentinl for its own purposes.

2. The United Uations and the Fund agree to strive for the maximum
co~cperation, the elimination of all) undesirable duplicatiom betwveen thm
and the most efficient use of their technical personnel in their respective
processes of collection, analysis, publication and disseminatiom of
stat{stical informetion. They shall combine their efforts to secure the
greatest possible usefulness and utilization of statistical information and
to nimise the burdea placed upon Covernments and om other organizations
from vhich such informatiom may be collected.
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3. The United Nations and the Fund agree to furmish each other promptly
with all appropriate non-confideatial statistical informatiou.

b, The United ¥ations shall, in consultatiom with the Pund and other
agencies vithin the United ¥ations system, continus to develop
adninistrative instruments and procedures through vhich effective
statistical co-operation may be secured among all these organixzatioas.

Artiele XT
Assistance to the United Nations

Within the field of its competence and dased upon i{ts Agreement, the
Pund shall co-oper=zte with and render such aasistance to the United Nations
as the latter may request under its Charter, particularly for the
accomplishment of the principles and purposes set forth in Article 55
thereof.

Artiele XII

Technical assistance

1. The United Nations and the Pund shall co-operate in the provision of
technical assistance for agricultural development, shall avoid undesirsdle
duplicstion of astivities snd services relating to such technical
assistance and shall taks such sctiom as mey be necessary to achieve the
effective co-ordination of their techmical assistance activities, within
the framework of co-ordination mschinery in the field of technical
asgistance.

2. Within the field of its competence and based upom its relevant
ingtrunents, the Fund agrees to co-operate with the United Nations and its
orgsns, as well as the agencies withim the United Nations system, in
promoting and fucilitating the transfer of technalogy for food and
agricultural dsvelopment from developed to developing countries, the
davelopment of indigemous technology and technical co-operation among
developing countries in such a mamner as to assist these countries in
attaining their abjectives in these flelds.




Article XIII

International Court of Justice

1. The Fund shall furnish any information that may be requested by the
International Court of Justice pursuant to Articla 3% of the Statute of

the Court.

2. The General Assembly of the United Nations authorizes the Fund to
request advisory opinions of the Internmational Court of Justice on legal
questions arising vithin the scope of the Fund's activities, other than
questions concerning the mutual relationships of the Fund and the United
Yations or other specialized agencies. Such requests may be addressed %o
the Couxt Ly the Coverning Council of the Fund, or by its Executive Board
acting pursuant to an authorization by the Governing Council. The Fumnd
shall inform the Fconomic and Soeial Council of any such request it
addresses to the Court.

Article XIV

Relations vith other international organizations
The Pund shall inform the Fconomic and Social Council of any formal
agreement which the Fund shall enter into with any specialized agemcy, and
in particular agrees to inform the Council of the nature and scope of any
such agreement before it is concluded.

Article XV

United Nations laissex-passer

The officials of the Fund shall be entitled to use the laissexz-passer
of the United Nations in accordance with such special arrangements as nay
be concluded between the Secretary-General of the United Nations and the
President of the Fund.
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Arsiele XVX
Tuplementation of the Agreement
The Sesretary-teneral of the United tatioms and the Presidemt of the

Yund may entey inte suod supplementary srrangsmsats for the (mplementatioa
of the present Agreswsnt ss nay bde foumd desirabhble.

Arsiele XVIY
Anvendmayt sad revisiom
The present Agresmsnt may be swended or revised W agreemsnt bYetween
the United Nations and the Tund, and say sush amsnduewt or revisios shall

anter iato fores upom approval by the Cemeral Assemdly of the United Satioms
and the Ooveraning Cowsil of the Fumd.

Artfele XVIIY

Entry inte forew
The present Agresmant shall ester {nto force upow its approwal by the
Cumersl Assembhly of the {nited Nstions sad the Coverning Coumesil of the
Pand.




ey e

£

I¥ PAITH WHERROF we have
appended our signstures this
sixth day of April cus thousand
nine hundred and seventy-eight
at Londom ta two original
coples of the preseat Protocol
in the English and Fremch
languages. Ons of the original
copies vill de filed and
recorded wvith the Sseretariat
of the United Yations and the
other will be dsposited in the
archives of the Interastional
Pund for Agricultural
Development.

EN YOI DB QUOI nous avons
apposé nos sigeatures le six avril
mil neuf cent soixante dix-huit &
Londres aux deux exemplaires
originaux du présests Protocole, oa
langues frangaise et anglaise.
L'ua dees exsmplaires originaux
sera classé ot emregistré aupris
dw Seerftariat de 1'Organisation
des Nations Unies ot 1l'autre sers
dfposé dams les archives ds Fonds
internaticual de développement
sgricols.

Le Secrétaire génfral de 1'Organisatiom
des Yat{ions Unies

W A

KURT WALDHEIM

of the
United Yaticus

Le Président du Ponds international
de dfveloppement agricole

G- JeAeaty

ABDRLMUBSIN M. AL~SUDEARY

President of the Intermational Pund
for Agricultural Development




X. RESOLUTION ON THE REQUEST BY THE
EXECUTIVE BOARD OF IFAD TO THE
INTERNATIONAL COURT OF JUSTICE FOR AN
ADVISORY OPINION WITH RESPECT TO
JUDGEMENT NO. 2867 OF THE
ADMINISTRATIVE TRIBUNAL OF THE
INTERNATIONAL LABOUR ORGANIZATION






Resolution on the request by the Executive Board to
the International Court of Justice for an advisory
opinion with respect to Judgment No. 2867 of the
International Labour Organisation Administrative

Tribunal

The Executive Board of the International Fund for Agricultural Development,
at its ninety-ninth session heid on 21-22 April 2010:

Whereas, by its Judgment No. 2867 of 3 February 2010, the Administrative
Tribunal of the International Labour OQrganisation (ILOAT) confirmed its
jurisdiction in the complaint introduced by Ms A.T.S.G. against the International

Fund for Agricultural Development,

Whereas Article XII of the Annex of the Statute of the Administrative Tribunal of
the International Labour Organisation provides as follows:

“1. In any case in which the Executive Board of an international organization
which has made the declaration specified in Article II, paragraph 5, of the
Statute of the Tribunal challenges a decision of the Tribunal confirming its
jurisdiction, or considers that a decislon of the Tribunal is vitiated by a
fundamental fault in the procedure followed, the question of the validity of
the decision given by the Tribunal shall be submitted by the Executive Board
concerned, for an advisory opinion, to the International Court of Justice

2. The opinion given by the Court shall be binding.”

Whereas the Executive Board, after consideration, wishes to avail itself of the
provisions of the said Article,

Decides to submit the following legal questions to the International Court of
Justice for an advisory opinion:

I. Was the ILOAT competent, under Article II of its Statute, to hear the
complaint introduced against the International Fund Ffor Agricultural
Development (hereby the Fund) on 8 July 2008 by Ms. A.T.S.G., an
individual who was a member of the staff of the Global Mechanism of the
United Nations Convention to Combat Desertification in Those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa
(hereby the Convention) for which the Fund acts merely as housing

organization?

II. Given that the record shows that the parties to the dispute underlying
the [LOAT's Judgment No. 2867 were in agreement that the Fund and the
Global Mechanism are separate legal entities and that the Complainant was
a member of the staff of the Global Mechanism, and considering all the
relevant documents, rules and principles, was the ILOAT's statement, made



in support of its decision confirming its jurisdiction, that “the Global
Mechanism is to be assimilated to the various administrative units of the
Fund for all administrative purposes” and that the “effect of this is that
administrative decisions taken by the Managing Director in relation to staff
in the Global Mechanism are, in law, decisions of the Fund” outside its
jurisdiction and/or did it constitute a fundamental fault in the procedure

followed by the ILOAT?

III. Was the ILOAT's general statement, made in support of its decision
confirming its jurisdiction, that “the personnel of the Global Mechanism are
staff members of the Fund” outside its jurisdiction and/or did it constitute a
fundamental fault in the procedure followed by the ILOAT?

IV. Was the ILOAT’s decision confirming its jurisdiction to entertain the
Complainant’s plea alleging an abuse of authority by the Global Mechanism’s
Managing Director outside its jurisdiction and/or did it constitute a
fundamental fault in the procedure followed by the ILOAT?

V. Was the ILOAT’s decision confirming its jurisdiction to entertain the
Complainant’s plea that the Managing Director’s decision not to renew the
Complainant’s contract constituted an error of law outside its jurisdiction
and/or did it constitute a fundamental fault in the procedure followed by the

ILOAT?

VI. Was the ILOAT’s decision confirming its jurisdiction to interpret the
Memorandum of Understanding between the Conference of the Parties to
the United Nations Convention to Combat Desertification in Those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa
and IFAD (hereby the MoU), the Convention, and the Agreement
Establishing IFAD beyond its jurisdiction and/or did it constitute a
fundamental fault in the procedure followed by the ILOAT?

VII. Was the ILOAT's decision confirming its jurisdiction to determine that
by discharging an intermediary and supporting role under the MoU, the
President was acting on behalf of IFAD outside its jurisdiction and/or did it
constitute a fundamental fault in the procedure followed by the ILOAT?

VIII. Was the ILOAT’s decision confirming its jurisdiction to substitute the
discretionary decision of the Managing Director of the Global Mechanism
with its own outside its jurisdiction and/or did it constitute a fundamental
fault in the procedure followed by the ILOAT?

IX. What is the validity of the decision given by the ILOAT in its Judgment
No. 28677

Rome, 22 April 2010

e

Kanayo'F. Mwanze Paolo Ciocca
Chairman of the Executive Board Secretary of the Executive Board
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JL Enabling poor rural people to overcome poverty
IFAD

5 May 2010

Dear Sir,

Further to your electronic message dated 13 April 2010, I refer to Judgement No. 2867 decided
by the International Labour Organization Administrative Tribunal (ILOAT) at its 108™ Session on 3
February 2010, in which, the Tribunal ruled in favour of your client Mrs Ana Teresa Saez Garcia (the
“Complainant”) and ordered the International Fund for Agricultural Development (the “Fund”) to pay the
Complainant: (i) material damages equivalent to the salary and other allowances the Complainant would
have received if her contract had been extended for two years from 16 March 2006, together with interest
at the rate of 8 per cent per annum from due dates until the date of payment (the Complainant is to give
credit for wages and salary earned within that period); (ii) moral damages in the sum of 10,000 Euros; and

(iii) costs in the amount of 5 000 Euros.

I further refer to my letter dated 15 February 2010 to the Complainant, notifying her of the Fund’s receipt
of Judgment No. 2867 and further informing her that the Fund was considering an appeal of this

Judgment to the International Court of Justice, pursuant to Article XII of the Annex of the Statute of the -
ILOAT. Pending this decision, I requested the Complainant to provide the following information: (i) the
wages or salary the Complainant earned for a two year period starting from 16 March 2006; (i) the
Complainant’s pay slips from all her employers, where applicable, (ii) tax returns of the Complainant
from the Italian Government, and any other Government, as applicable, (iii) an affidavit certifying the
Complainant’s total wages and salary earned within that period, and (iv) any other information on the

Complainant’s wages or salary for the period described above.

On 8 March 2010, the Complainant addressed two separate documents to my attention. The first
document is entitled “CUD 2008” and the second one is entitled “Travel Expenses 2007".

Please be advised that on 22 April 2010, the Executive Board of the Fund, by resolution EB 2010/99/R.43
adopted at its 99" Session, decided to avail itself of the provisions of Article XII of the Annex of the
Statute of the ILOAT and requested an advisory opinion from the International Court of Justice on
Judgment No. 2867 (Annex I, Resolution EB 2010/99/R.43 of the Executive Board). Moreover, on 23
April 2010, the Fund submitted nine questions to the International Court of Justice by means of a formal
Request for an Advisory Opinion (Annex II, Request for an Advisory Opinion).

On 4 May 2010, the Fund signed an Escrow Agreement with the Banca Populare di Sondrio and
established an escrow account. The Fund has currently deposited into the escrow account a sum which
corresponds to the amounts awarded in Judgment No. 2867. The amount so deposited in the escrow
account needs to be recalculated upon the receipt of satisfactory evidence of the Complainant’s salary and

wages for a two year period starting from 16 March 2006.

Finally, please find attached the request for the suspension of the execution of Judgment No. 2867
pending the outcome of the advisory opinion of the International Court of Justice, which was filed by the
Fund on 4 May 2010 with the ILOAT (Annex III, Request by the Defendant Organization for the
Suspension of the Execution of Judgment No. 2867). The Fund understands and anticipates that the
Complainant shall be invited by the Tribunal to share her views on the aforementioned request.

International Fund for Agricuitural Development Via Paoio di Dono, 44 00142 Rome, Italy
Tel.: +39 06 54591 Fax: +39 06 5043463 E-mall: ifad@ifad.org Web site: www.ifad.org



Regarding the advisory procedure before the International Court of Justice, the Fund wishes to point out
that the Court’s Statute contains no provisions whereby individuals may be given access to the Court, in
the sense that individuals may not be considered parties to cases before the Court. For this reason, and in
order to ensure that the Court is made aware of the views of the Complainant, the Fund hereby informs
you that it is prepared to transmit to the Court any view that the Complainant may wish to share with it.
Moreover, having regard to the practice followed by the Court, please be informed that should the
Complainant wish to present written submissions or documents, such written submissions and documents

must be submitted in English and in French.

Yours sincerely,

Rutsel Silvestred.[Martha

Mr Lawrence Christy

Counsel for Mrs Ana Teresa Saez Garcia
Via della Luce 3B

00153 Rome

CC: Mrs Ana Teresa Saez Garcia
Casella Postale 64221, Roma 64
00100 Rome

Catherine Comtet

The Registry

International Labour Organization
Administrative Tribunal

4 route des Morillons

1211 Geneva 22



Resolution on the request by the Executive Board to
the International Court of Justice for an advisory
opinion with respect to Judgment No. 2867 of the
International Labour Organisation Administrative

Tribunal

The Executive Board of the [nternational Fund for Agricultural Development,
at its ninety-ninth session held on 21-22 April 2010:

Whereas, by its Judgment No. 2867 of 3 February 2010, the Administrative
Tribunal of the I[nternational Labour Organisation (ILOAT) confirmed its
jurisdiction in the complaint intraduced by Ms A.T.5.G. against the International

Fund for Agricuitural Development,

Whereas Article XII of the Annex of the Statute of the Administrative Tribunal of
the International Labour Organisation provides as follows:

“1. In any case in which the Executive Board of an international organization
which has made the declaration specified in Article II, paragraph 5, of the
Statute of the Tribunal challenges a decision of the Tribunal confirming its
jurisdiction, or considers that a decision of the Tribunal is vitiated by a
fundamental fault in the procedure followed, the question of the validity of
the decision given by the Tribunal shall be submitted by the Executive Board
concerned, for an advisory opinion, to the International Court of Justlce

2. The opinion given by the Court shall be binding.”

Whereas the Executive Board, after consideration, wishes to avail itself of the

provisions of the said Article,

Decides to submit the followling legal questions ta the International Court of

Justice for an advisory opinion:

I. Was the ILOAT competent, under Article II of its Statute, to hear the
complaint introduced against the International Fund for Agricultural
Development (hereby the Fund) on 8 July 2008 by Ms., A.T.S5.G, an
individual who was a member of the staff of the Global Mechanism of the
United Nations Convention to Combat Desertification in Those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa
(hereby the Convention} for which the Fund acts merely as housing

arganization?

II. Given that the record shows that the parties to the dispute underifying
the ILOAT’'s Judgment No. 2867 were in agreement that the Fund and the
Global Mechanism are separate legal entities and that the Complainant was
a member of the staff of the Global Mechanism, and considering all the
relevant documents, rules and principles, was the ILOAT's statement, made



in support of Its decision confirming its jurisdiction, that “the Global
Mechanism Is to be assimilated to the various administrative units of the
Fund for all administrative purposes” and that the “effect of this is that
administrative decisions taken by the Managing Director in relation to staff
in the Global Mechanism are, in law, decisions of the Fund” outside its
jurisdiction and/or did it constitute a fundamental fault in the procedure

followed by the ILOAT?

I1I. Was the ILOAT’s general statement, made in support of its decision
conflrming its jurisdiction, that “the personnel of the Global Mechanism are
staff members of the Fund” outside its jurisdiction and/or did it constitute a
fundamental fault in the procedure followed by the ILOAT?

IV. Was the ILOAT's declsion confirming its jurisdiction to entertain the
Complainant’s plea alleging an abuse of authority by the Global Mechanism'’s
Managing ODirector outside its jurisdiction and/or did it constitute a
fundamental fault in the procedure followed by the [LOAT?

V. Was the ILOAT’s decision confirming its jurisdiction to entertain the
Complainant’s plea that the Managing Director’s decision not to renew the
Complainant’s contract constituted an error of law outside its jurisdiction
and/or did it constitute a fundamental fault in the procedure followed by the

ILOAT?

VI. Was the [LOAT's decision confirming its jurisdiction to interpret the
Memorandum of Understanding between the Conference of the Parties to
the United Nations Convention to Combat Desertification in Those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa
and [FAD (hereby the MoU), the Convention, and the Agreement
Establishing IFAD beyond its jurisdiction and/or did it constitute a
fundamental fault in the procedure followed by the ILOAT?

VII. Was the [LOAT’s decision confirming its jurisdiction to determine that

by discharging an intermediary and supporting role under the MoU, the
Prasident was acting on behalf of IFAD outside its jurisdiction and/or did it
constitute a fundamental fault in the procedure followed by the [LOAT?

VIII. Was the ILOAT's decision conflrming its jurisdiction to substitute the
discretionary declision of the Managing Director of the Global Mechanism
with its own outside its jurisdiction and/or did it constitute a fundamental

fault in the procedure followed by the [LOAT?

IX. What is the validity of the decision given by the ILOAT in its Judgment
Mo. 28677

Rome, 22 April 2010

gs‘( -

Paolo Ciocca

Kanayo F. itwanze
Secretary of the Executive Board

Chairman of the Executive Board



Résolution sur la demande d’avis consultatif,
présentée par le Conseil d’administration a la Cour
internationale de Justice, concernant le jugement
no 2867 rendu par le Tribunal administratif de
I’Organisation internationale du Travail

Le Conseil d’administration, a sa quatre vingt-dix-neuvieme session des 21 et 22
avril 2010 :

Attendu que, dans son jugement n. 2867 en date du 3 février 2010, le Tribunal
administratif de I'Organisation internationale du Travail (le Tribunal) a affirmé sa

compétence en relation avec la requéte formée par Mme A. T. S. G. contre le
Fonds international de développement agricale,

Attendu que |'article XII de I'annexe du Statut du Tribunal administratif de
lI’Organisation internationale du Travail dispose que:

"1. Au cas ot le Conseil exécutif d'une organisation internationale ayant fait la
déclaration prévue a l'article II, paragraphe 5, du Statut du Tribunal conteste une
décision du Tribunal affirmant sa compétence ou considére qu'une décision dudit
Tribunal est viciée par une faute essentielle dans |a procédure suivie, la question
de Ia validité de la déciston rendue par le Tribunal sera soumise par ledit Conseil
executif, pour avis consultatif, & la Cour internationale de justice.

2. L'avis rendu par la Cour aura force obligatoire.”

Attendu que le Conseil d’administration, aprés examen, souhaite se prévaloir
des dispositions dudit article,

Décide de soumaettre a la Cour internationale de Justice, pour avis consultatif, les
questions juridiques ci-aprés:

I. Le Tribunal avait-il compétence, en vertu de Varticle II de son Statut, pour
examiner la requéte dirigée contre le Fonds international de développement
agricole (ci-aprés dénommaé le Fonds), en date du 8 juillet 2008, formée par
Mme A. T. S. G., une personne physique qui était membre du personnel du
Mécanisme mandial de la Convention des Nations Unies sur la [utte contre |la
désertification dans les pays gravement touchés par la sécheresse et/ou la
désertification, en particulier en Afrique (ci-aprés dénommeée la Convention),
vis-a-vis duquel le Fonds joue simplement le réle d’organisation d’accueil?

[1. Etant donné qu'il ressort du dossier que les parties au litige a la base du
jugement no 2867 du Tribunal sont convenues gue le Fonds et le Mécanisme
mondial sont des entités juridiques distinctes et que la requérante était membre
du personnel du Mécanisme mondial, et en considération de tous les documents,
régles et principes pertinents, 'assertion du Tribunal, en appui a sa décision
affirmant sa compétence, selon laquelle "le Mécanisme mondial doit, 3 toutes fins
administratives, étre assimilé aux divers services administratifs du Fonds" et que
“la conséquence en est que les décisions administratives prises par le Diracteur
général au sujet du personnel du Mécanisme mondial sont, en droit, des décisions
du Fonds”, relevait-elle de sa compétence et/ou constituait-elle une faute

gssentielle de la procédure suivia par le Tribunai?

[11. L'assertion générale du Tribunal, en appui a sa décision affirmant sa
compétence, selon laquelle "les membres du personnel du Mécanisme mondial
sont des fonctionnaires du Fonds”, relevait-elle de sa compétence et/ou
constituait-elle une faute essentielle de 1a procédure suivie par le |

Tribunal?



IV. La décision du Tribunal affirmant sa compétence pour examiner {'argument de
la requérante selon lequel la décision du Directeur général du Mécanisme mondial
était entachée d'abus de pouvoir relevait-elle de sa compétence et/ou constituait-
elle une faute essentielle de la procédure suivie par le

Tribunal?

V. La décision du Tribunal affirmant sa compétence pour examiner ['argument de
la requérante selon lequel la décision du Directeur général de ne pas renouveler
fe contrat de la requérante constituait une erreur de droit relevait-elle de sa
compétence et/ou constituait-elle une faute essentielle de la procédure suivie par

le Tribunal?

VI. La décision du Tribunal affirmant sa compétence pour interpréter le
mémorandum d’accord entre la Conférence des Parties 3 la Convention des
Nations Unies sur la lutte contre la désertification dans les pays gravement
touchés par la sécheresse et/ou la désertification, en particulier en Afrique et le
FIDA (ci-aprés dénommsé le Mémorandum), la Convention et I’Accord portant
création du FIDA relevait-elle de sa compétence et/ou constituait-elle une faute
essentielle de la procédure suivie par le Tribunal?

VII. La décision du Tribunal affirmant sa compétence pour déterminer que, en
s’acquittant d’un rdle d'intermédiaire et de soutien, en application du
Mémorandum, le Président agissait au nom du FIDA relevait-elle de sa
compétence et/ou constituait-elte une faute essentielle de la procédure suivie par

le Tribunal?

VIII. La décision du Tribunal affirmant sa compétence pour substituer 3 la
décislon discrétionnaire du Directeur général du Mécanisme mondial sa propre
decision relevait-elle de sa compétence et/ou constituait-elle une faute essentielle

de la procédure suivie par le Tribunal?
IX. La décision rendue par le Tribunal dans son jugement no 2867 est-elle

recevable?

Rame, le 22 avril 2010

/)
M e
Kanayo F. Nwanze Pavuio Ciocca

Prasident du Conseil d’administration Secrétaire du Conseil
d’administration
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23 Aprif 2010

Requust tor Advisory Opinion

Dear Sir,

[ have the honour to inform you that the Executive Board of the Internativnal Fund for
Agricultural Development (IFAD). by a resolution adopted at its 99™ session on April 22™ 2010, acting
within the tramework of Article XII of the Annex of the Statute of the Administrative Tribunal of the
International  Lubour Organisation, decided to challenge the decision rendered by the Tribunal in
Judgment No. 2867 at is 108" Session, on February 3", 2010, in the matter of S-G. v. IFAD, and to refer
the question of the validity of Judgment 2867 to the International Court of Justice.

Accordingly, the Executive Board of IFAD, by a resotution adopted at its 99" session on April 222010,
decided to request the International Court of Justice to give an advisory vpinion on the following

(uestions:

I. Was the ILOAT competent, under Article IT of its Statute, to hear the
complaint introduced against the International Fund for Agricultural
Development (hereby the Fund) on 8 July 2008 by Ms S-G, an individuai who
was a member of the staff of the Global Mechanism of the United Nations
Canventian to Combat Desertification in Those Countries Experiencing Serious
Drought and/or Desertification, Particularly in Africa (hereby the Convention)

for which the Fund acts merely as housing organization?

II. Given that the record shows that the parties to the dispute underlying
the ILOAT's Judgment No. 2867 were in agreement that the Fund and the
Global Mechanism are separate legal entities and that the complainant was a
member of the staff of the Global Mechanism, and considering ail the relevant
documents, rules and principles, was the ILOAT's statement, made in support
of its decision conftrming its jurisdiction, that “"the Glabal Mechanism is to be
assimilated to the various administrative units of the Fund for all
administrative purposes” and that the “effect of this Is that administrative
decisions taken by the Managing Director in relation to staff in the Global
Mechanism are, in law, decisions of the Fund” outside its jurisdiction and/or
did it constitute a fundamental fault in the procedure followed by the ILOAT?

I1X. Was the [LOAT's general statement, made in support of its decision
confirming its jurisdiction, that “the personnel of the Global Mechanism are
staff members of the Fund” outside its jurisdiction and/or did it constitute a
fundamental fault in the procedure followed by the [LOAT?

1v. wWas the [LOAT’s decision confirming its jurisdiction to entertain the
Complainant’s plea alleging an abuse of authority by the Global Mechanism'’s
Managing Directaor outside its jurisdiction and/or did it constitute a
fundamental fault in the procedure follawed by the ILOAT?
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V. . Was the Administrative Tribunal’s decision confirming its jurisdiction to
entertain the Complainant’s plea that the Managing Director’s decision not to
renew the Complainant’s contract canstituted an error of law outside its
jurisdiction and/or did it constitute a fundamental fault in the procedure

followed by the ILOAT?

VI Was the ILOAT’s decision confirming its jurisdiction to interpret the
Memorandum of Understanding between the Conference of the Parties to the
United Nations Convention to Combat Desertification in Those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa and
[FAD (hereby the MoU), the Convention, and the Agreement Establishing [FAD
beyond its jurisdiction and/or did it constitute a fundamental fault in the

procedure followed by the ILOAT?
VII. Was the ILOAT’s decislon confirming its jurisdiction to determine that

by discharging an intermediary and supporting role under the MoU, the
President was acting on behalf of IFAD outside its jurisdiction and/or did it

constitute a fundamental fault in the procedure followed by the ILOAT?

VIII. Was the ILOAT’s decision confirming its jurisdiction to substitute the
discretionary decision of the Managing Director of the Global Mechanism with
its own outside its jurisdiction and/or did it canstitute a fundamentat fault in

the procedure followed by the ILOAT?
IX. What is the validity of the decision given by the ILOAT in its Judgment
No. 2867?

One copy each of the French and English texts of the latter resolution of the Executive Board of IFAD,
both duly certitied, are herein enclosed.

In accordance with Article 65 of the Statute of the Court, IFAD shall transmit to the Court all documents
likely to throw light upon the question.
[ additionally have the honour to inform you that [ have designated Dr Rutsel Silvestre ). Muartha, the

General Counsel, as the representative of IFAD in the proceedings of the Court concerning this request.
Dr Martha is authorized to present written and oral statements un behalt of [FAD in the matter before the

Court.

Yours taithfully,

President of the International Court of Justice
Peace Palace

Carnegieplein 2

2517 KJ Fhe Hague

The Netherlaads



