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INTRODUCTION

1. The Plurinational State of Bolivia (“Bolivia”) initiated these proceedings
against the Republic of Chile (“Chile”) by its Application dated 24 April 2013. By
its Order dated 18 June 2013, the Court fixed 17 April 2014 as the date for the filing
Bolivia’s written pleadings. The present Memorial is submitted in accordance with
that Order.

2. This Introduction is divided into four sections. Section | provides an
overview of the dispute before the Court and summarizes Bolivia’s position.
Section Il explains the basis of the Court’s jurisdiction. Section 11 sets out the relief
sought. Section IV provides an outline of the structure of this Memorial.

Section I: Overview of the dispute

3. The present dispute concerns the non-compliance by Chile with its
obligation to negotiate in good faith a sovereign access for Bolivia to the Pacific
Ocean, and its repudiation of that obligation. Bolivia was deprived of its coastal
territories when they were occupied by Chile in the War of the Pacific in 1879. In
agreements with Bolivia, as well as in its own unilateral declarations, Chile
expressly recognized that Bolivia should not become perpetually landlocked, and
bound itself to negotiate a sovereign access that would allow Bolivia to maintain
its connection to the sea. But after more than a century Chile has not fulfilled that
obligation. Indeed, after decades of prevarication, during which there was a steady
degradation of the terms on which Chile had agreed to negotiate, Chile shifted its
position and has now completely repudiated its obligation. Bolivia asks the Court
to order the Parties to resume negotiations in good faith on such access, as they
have agreed to do on many occasions since the nineteenth century. The two States

themselves will negotiate the exact terms of that sovereign access.



4. Bolivia’s case is focused upon the continuing failure of Chile to fulfil its
obligation to negotiate a sovereign access and upon its recent repudiation of that
obligation. Chapter | of this Memorial sets out a detailed account of the historical
evolution of the dispute from the occupation of Bolivia’s coastal territory up to the

present. The following is an overview of the key episodes.

A. THE KEY EPISODES

5. In 6 August 1825 the independent State of Bolivia emerged from the
administrative province of Audiencia de Charcas established in 1559 under the
Spanish dominion. Bolivia inherited the coastal territory of this province in
accordance with the uti possidetis principle; and no objection was raised to its

territorial boundaries by Chile or by any other State’.

6. In the 1840s, Chile began making claims to Bolivia’s coastal area — the
Department of Littoral (“Departamento Litoral””), aware of its rich natural
resources?. After long negotiations, a decision was reached finally between Bolivia
and Chile by a treaty dated 10 August 1866. By this treaty, Chile recognized that
“the line of demarcation of boundaries between Chile and Bolivia in the desert...
shall henceforth be the parallel of latitude 24 degrees south”. And a subsequent
treaty, signed at Sucre in 6 August 1874, confirmed the 24 parallel as the boundary
between the two States. Another treaty, “respecting boundaries”, was signed at
Sucre in 6 August 18743,

! Chap. I paras. 37-41.
2 Chap. | paras. 47-48.
3 See MB Vol. I, Annex 96.



7. In 1877 an earthquake devastated the area and Bolivia ordained a tax to
fund the relief effort. Chilean investors disputed that tax; and in 1879, despite
Bolivia’s proposal to submit the controversy to arbitration, and the cancellation of
the tax, Chile used the dispute to justify its invasion of Bolivia’s coastal territory?.

8. In the face of Chile’s threats of a further invasion, Bolivia signed at
Valparaiso on 4 April, 1884 a Truce Pact® providing that Chile would continue to
govern the occupied coastal area of Bolivia®. The parties agreed, however, that the
Truce Pact be complemented by another peace agreement providing for Bolivia’s

sovereign access to the sea.

9. Accordingly, on 18 May 1895, Bolivia and Chile concluded a Treaty of
Peace and Friendship, which confirmed the loss for Bolivia of its extensive and
resource-rich Department of Littoral for the benefit of Chile, together with a Treaty
on Transfer of Territory (the “1895 Transfer Treaty”), providing for the grant to
Bolivia of an outlet to the Pacific Ocean’. These instruments, and the
accompanying explanatory and additional protocols, provided that Chile’s right to
govern the occupied coastal territories would be subject to Bolivia’s “free and
natural access to the sea.”® In particular, Chile expressly committed itself “to
acquire the port and territories of Tacna and Arica”, then in dispute with Peru, “with
the unavoidable purpose of ceding them to Bolivia.”® Chile further undertook that
if it did not succeed in obtaining this territory, it would give Bolivia an alternative
sovereign access to the Pacific through “Vitor or another equivalent inlet” and

recognized that its obligation “will not be regarded as fulfilled, until it cedes a port

4 Chap. | paras. 53-57.

5 Chap. | paras. 60-64.

6 See BM Vol. I, Annex 108, Article 11.

" See BM Vol. I, Annexes 99 and 98, Chap. | paras. 71-88.
8 See BM Vol. I, Annex 98. Preamble.

9 See BM Vol. I, Annex 105. Art. 111,



and area that fully satisfies the current and future needs of Bolivian trade and

industry.”0

10.  The so-called relations of peace and friendship were re-established between
Bolivia and Chile by the 20 October 1904 Treaty of Peace and Friendship,*
bringing an end to the regime established by the Truce Pact (Article I). Chile’s
dominion over the occupied territories was recognised and a new boundary was
established (Article II). Chile recognised that Bolivia had a right of free commercial
transit through Chile’s territories and ports on the Pacific (Article VI) and provided
for financial compensations (Article 1V) and the building of a railroad from Arica
to La Paz (Article 111). Sovereign access to the sea was not addressed in the 1904
Treaty.

11.  Chile affirmed its will to negotiate a sovereign access to the Pacific in
declarations before the League of Nations and, in the Officially Approved Act of
10 January 1920 (“1920 Act”) pursuant to which it confirmed its willingness “to
make all efforts for Bolivia to acquire an access to the sea of its own, by ceding a
significant part of the area to the north of Arica.”*? A proposal to similar effect was
made by American Secretary of State Frank B. Kellogg in 1926 and Bolivia
subsequently accepted Chile’s offer (set out by the Chilean Minister of Foreign
Affairs, Mr. Jorge Matte) to negotiate transfer of a strip of territory and a port to
Bolivia. Nonetheless, in 1929 Chile concluded a boundary Treaty and a
Complementary Protocol with Peru pursuant to which Chile acquired Arica while

committing itself not to transfer this territory without Peru’s consent.'4

10 1pid., Art. IV.

11 See BM Vol. 11, Annex 100.
12 See BM Vol. 11, Annex 101.
13 See BM Vol. 11, Annex 21.
14 See BM Vol. 11, Annex 107.



12. In an exchange of notes in 1950, Chile once again reaffirmed its
commitment to negotiate a sovereign access to the sea for Bolivia. In response to
the Bolivian Note of 1 June 1950 which referred inter alia to the 1895 Transfer
Treaty pursuant to which “the Republic of Chile ... accepted the transfer to my
country of an own access to the Pacific Ocean”,® the Chilean Note of 20 June 1950
confirmed that it “is willing to formally enter into direct negotiations aimed at
finding a formula that will make it possible to give to Bolivia a sovereign access to
the Pacific Ocean of its own, and for Chile to receive compensation of a non-

territorial character that effectively takes into account its interests.”*®

13. In a 1961 memorandum, the Chilean Ambassador to Bolivia, Mr. Manuel
Trucco, reassured Bolivia that Chile’s Note of 1950 was “clear evidence” of Chile’s
“full consent to initiate as soon as possible, direct negotiations aimed at satisfying
the fundamental national need of [Bolivia’s] own sovereign access to the Pacific
Ocean, in return for compensation that, without being territorial in character, takes
into account the reciprocal benefits and effective interests of both countries.”*’

14. In 1975 the Bolivian and Chilean Presidents, Hugo Banzer Suarez and
Augusto Pinochet Ugarte, signed a Joint Declaration at the border town of Charafia
undertaking to address “the landlocked situation that affects Bolivia™!8. A Note
from Chile dated 19 December 1975 confirmed that, notwithstanding the 1904
Treaty, Chile “would be willing to negotiate with Bolivia the cession of a strip of

territory north of Arica to the Linea de la Concordia.”*®

15 See BM Vol. 11, Annex 109 A.
16 See BM Vol. 11, Annex 109 B.
17 See BM Vol. 11, Annex 24.

18 See BM Vol. II, Annex 111.
19 See BM Vol. 11, Annex 73.



15. Beginning in 1975, the Organization of American States (“OAS”’) adopted
a series of unanimous resolutions supporting Bolivia’s sovereign access to the sea.
Resolution N° 157 of August 1975 called for an end to Bolivia’s “landlocked
situation ... in accordance with the principles of international law”. In 1979 and
1983 the General Assembly adopted Resolutions N° 426 (1X-O/79) and 686 (1X-
0/83) that stated: “it is of continuing hemispheric interest that an equitable solution
be found whereby Bolivia will obtain appropriate sovereign access to the Pacific

Ocean.”®

16. Negotiations stagnated when, contrary to its earlier agreements, Chile
demanded that Bolivia cede further territory to Chile as a pre-condition to an
agreement on sovereign access to the sea. In 1978, Bolivia suspended diplomatic

relations because of Chile’s “uncompromising stance”,?! and Chile laid landmines

in the areas that would have been transferred to Bolivia2.

17. On9June 1987, despite repeated affirmation of its commitment and several
attempts at negotiation, Chile abruptly changed its position and declared that any

solution based on sovereign access for Bolivia was “unacceptable”.

18. In the years that followed, despite the efforts of the OAS and of Bolivia, no
progress was made on concluding an agreement. On 17 February 2011, following
many months of unsuccessful attempts at finding a solution, the President of
Bolivia, Evo Morales Ayma, made a final plea for Chile to put forward a
meaningful proposal for negotiation. Chile failed to respond. In June 2011, Chile’s

Foreign Minister, Alfredo Moreno, declared that “Chile has clearly stated that it is

20 See BM Vol. I, Annexes 191 and 195.
2L Chap. | para. 163.
22 1pid.



not in a position to grant Bolivia a sovereign access to the Pacific Ocean”?.
Subsequent declarations of the President of Chile, his Minister of Foreign Affairs

and other Chilean representatives have confirmed this position.

B. THE CHILE’S OBLIGATION TO NEGOTIATE

19.  Thus, for decades Chile has on the one hand repeatedly recognized its
obligation to negotiate a sovereign access to the sea, while on the other hand, it has
repeatedly failed to engage in meaningful negotiations, progressively degraded the
negotiation terms agreed upon by the parties, and, ultimately, repudiated entirely
its obligation to negotiate.

20.  The prolonged and continuing denial of such access has had far-reaching
adverse consequences on Bolivia’s progress and development and remains a matter
of utmost national importance for its people. The fulfilment of the obligation to
negotiate is an urgent need, driven both by international law and fundamental
principles of justice. Bolivia is in a unique and unprecedented position: it has been
landlocked for more than a century while retaining a right of sovereign access to
the sea that it has not been allowed to exercise. Accordingly, it comes before the
Court to vindicate its rights and to resolve peacefully a dispute that has distressed
the Bolivian people, significantly undermined their economic progress and social
development,? and impaired neighbourly and mutually advantageous relations
with Chile.

23 See BM Vol. I, Annex 154.
24 See BM Vol. I, Annex 180.



C. SUBJECT MATTER OF THIS DISPUTE

21. For decades, the Parties have agreed to negotiate the particular expression
and elements of a sovereign access to the Pacific Ocean for Bolivia. But, although
the negotiations commenced from time to time, they have not led anywhere. For
more than a century Bolivia has put its trust in Chile’s repeated acknowledgements
of the duty to negotiate a sovereign access to the Pacific through Chilean territory
for Bolivia. In these proceedings, Bolivia seeks the reopening of the door that Chile
closed and has refused to reopen. It seeks a decision from the Court that Chile is
obliged to negotiate on a sovereign access to the sea for Bolivia. Bolivia indeed has
the right to get back to the negotiating table with its neighbour and to find an agreed

solution of this protracted and unjust situation.

Section I1: Jurisdiction

22.  The Court has jurisdiction over this dispute by reason of Article XXXI, b),
c) and d) of the American Treaty on Pacific Settlement adopted at Bogota,
Colombia, on 30 April 1948 (the “Pact of Bogota”)?.

23.  Atrticle XXXI of the Pact of Bogota provides:

“In conformity with Article 36, paragraph 2, of the Statute of the International
Court of Justice, the High Contracting Parties declare that they recognize in relation
to any other American State, the jurisdiction of the Court as compulsory ipso facto,
without the necessity of any special agreement so long as the present Treaty is in
force, in all disputes of a juridical nature that arise among them concerning: a) The

interpretation of a treaty; b) Any question of international law; ¢) The existence of

% QOrganization of American States (OAS), American Treaty on Pacific Settlement (“Pact of
Bogota”), 30 Apr. 1948, United Nations, Treaties Series (UNTS), Vol. 30, N° 449,

8



any fact which, if established, would constitute the breach of an international
obligation; d) The nature or extent of the reparation to be made for the breach of

an international obligation.”?®

24.  As observed by the Court, the importance of peaceful dispute settlement
within the inter-American system is reflected in Article 2 (c) of the OAS Charter,
which declares that one of the essential purposes of the Organization is “to ensure
the pacific settlement of disputes that may arise among the Member States.”?’

25. Bolivia ratified the Pact of Bogota on 14 April 2011?% and deposited its
instrument of ratification on 9 June of the same year. Chile ratified the Pact on 21
August 1967 and deposited its instrument of ratification on 15 April 1974?°. As at
the date these proceedings were initiated by Bolivia, neither party had any

reservation in force precluding the jurisdiction of the Court®,

26. Bolivia and Chile are Parties to the Statute of the Court ipso jure by virtue

of their membership of the United Nations Organization.

27.  The Court thus has jurisdiction over this dispute.

2630 UNTS N° 449, pp. 84-116.

27 Territorial and Maritime Dispute (Nicaragua v. Colombia), Preliminary Objections, Judgment,
1.C.J. Reports 2007, p. 832, para. 54.

2 See BM Vol. 11, Annex 113.

2 See BM Vol. 11, Annex 114.

30 At the time of signature, the Delegation of Bolivia made a reservation with regard to Art. V1.
On 10 Apr. 2013; that reservation was withdrawn (Instrument of Withdrawal of Reservation to the
Pact of Bogota, dated 10 April 2013, See BM Vol. II, Annex 115). At the time of ratification, Chile
made the following reservation: Art. LV of the Pact, in the part that refers to the possibility that
some of the Contracting States would make reservations, must be interpreted in the light of
paragraph N° 2 of Res. XX1X adopted at the Eighth International Conference of American States.
This is not a pertinent reservation.



Section I11. Relief Sought

28. Bolivia accordingly asks the Court to adjudge and declare that:

a) Chile has the obligation to negotiate with Bolivia in order to reach an agreement

granting Bolivia a fully sovereign access to the Pacific Ocean;

b) Chile has breached the said obligation; and

c) Chile must perform the said obligation in good faith, promptly, formally, within
a reasonable time and effectively, to grant Bolivia a fully sovereign access to the

Pacific Ocean.

Section 1V: Outline of the Memorial

29.  Chapter | of the Memorial sets out the facts in this case. After a brief
overview of the geographical context, this chapter sets out in some detail the
historical evolution of the dispute. This historical account is necessary in order to
understand the context and circumstances of the relations between Bolivia and
Chile, and of the negotiations during the entire period between the 1879 invasion

and occupation of Bolivia’s coastal area and the present.

30.  Chapter Il explains that the duty to negotiate at issue in this case is not
simply an instance of a general duty under international law to negotiate on
differences between States. It is a specific duty, which arises from the specific
circumstances in the case and the nature and extent of the commitments made by
Chile. The first section of Chapter Il explains the components that make up this
specific duty to negotiate; and the second section explains how this duty acquired

its legal force, which has been recognized and maintained through a succession of

10



bilateral agreements, statements in international fora, and unilateral statements,
made over the course of decades, so as to rise to a legally-binding obligation on

Chile to negotiate over a sovereign access to the sea.

31.  Chapter Ill, drawing on the facts set out in Chapter I, explains how the
factual record demonstrates that Chile has failed to fulfil its obligation to negotiate
in good faith a sovereign access to the sea for Bolivia and is required to comply
with this obligation.

32.  The Memorial ends with a summary of its main conclusions, followed by

the formal submissions of Bolivia and its prayer for relief.
33. In accordance with Article 50 of the Rules of the Court, Bolivia’s Memorial

also contains documentary Annexes which are set out in separates volumes that

accompany this Memorial.

11






CHAPTER |
THE FACTS

. Introduction

34.  Bolivia has a population of 10,027,254 inhabitants®! and has an area of
1, 098,581 square kilometres®. It is situated in the centre of South America,
bordering the Republic of Chile on the southwest, the Republic of Peru on the west,
the Federative Republic of Brazil on the north and east, the Republic of Paraguay

on the southeast, and the Argentine Republic on the south. (See Figure I).

35.  Bolivia’s connection with the sea dates back to the Pre-Colonial Andean
civilizations and the Spanish dominion. The Royal Audience of Charcas
administered an extensive coastal territory on the Pacific Ocean. In accordance with
the uti possidetis principle, upon gaining independence in 1825, Bolivia inherited
and exercised full sovereignty over this territory. It was administered as the
Department of Littoral. In 1866 and 1874, Bolivia and Chile concluded agreements
fixing the boundary at parallel 24° latitude south. In 1878 however, a dispute arose
over taxation of Chilean and foreign investors exploiting Bolivia’s rich saltpetre

resources. In 1879, Chile invaded and occupied Bolivia’s coastal territories.

36.  When Chile threatened further invasions, Bolivia concluded the 1884 Truce
Pact, followed by the 1895 Peace Treaty and the Treaty on Transfer of Territory
and its Protocols. The essential quid pro quo of these agreements was the cession
to Chile of Bolivia’s occupied Department of Littoral in exchange for coastal

territories further north. Thus, the Parties agreed that Bolivia’s enclosure was

31 See www.censosbolivia.bo census 2012.
32 See http://www.ine.gob.bo/html/visualizadorHtml.aspx?ah=Aspectos_Politicos.htm

13



temporary and that it retained a right of sovereign access to the sea. The parties
continued to conclude successive agreements, including the 1920 Act, the 1926
Matte Memorandum, the 1950 Exchange of Notes, the 1961 Trucco Memorandum,
and the 1975 Joint Declaration of Charafa, and Chile made several declarations,
including before the League of Nations and in later years before the OAS,
acknowledging Bolivia’s claim over sovereign access to the sea. It was in the 1980s,

when Chile began to openly evade its obligations in an abrupt volte face.

1. Bolivia’s coastal territory on independence (1825)

37. Under the Spanish dominion, the territory that was to become Bolivia was
administered by the Royal Audience of Charcas, under the authority of the
Viceroyalty of Peru®. This Audience included the province of Atacama which
bordered the Pacific Ocean to the west, the Audience of Lima to the north at the
Loa River, and the Captaincy-General of Chile to the south at the Salado River®.

38.  When the Viceroyalty of Rio de La Plata was created in 1776, the Royal
Audience of Charcas, including the Atacama and its coast, was transferred to its

jurisdiction®. This territory was often referred to as “Alto Peru”,

39. In 1782, the Viceroyalty was divided into eight intendancies, including the
Intendancy of Potosi, encompassing the Atacama coastal territory on the Pacific

33 See BM Vol. 11, Annex 3.

34 p.V. Cariete and Dominguez, Guia histérica, geogréfica, fisica, politica, civil y legal del Gobierno
e Intendencia de la Provincia de Potosi, 1787, Ed. Potosi, 1952, p. 263.

% J. Mendoza, EI mar del sur, Sucre, 1926, p. 27.

3% E. Aillén, “De Charcas/Alto Peru a la RepUblica de Bolivar/Bolivia. Trayectorias de la identidad
boliviana”, en Crear la Nacién. Los nombres de los paises de América Latina, Buenos Aires,
Sudamericana, 2008, p. 132.
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Ocean®'. This remained part of the Royal Audience of Charcas or Alto Peru until

Bolivia’s independence in 1825.

FIGURE I: BOLIVIA’S LOCATION IN SOUTH AMERICA

0w 85°W 60w
1 1 1
PLURINATIONAL STATE N a \‘VVevnezue\a‘i\ﬁwv\
OF BOLIVIA L e AR
Approx. Area 1.098.581 Km2 W1 rE
Approx. Scale 1: 8.500.000 » S d
Reference System - WGS84 Boark
Geographical coordinates Ty Lk
P » £l
gy | 0200 nd araguay
o L » ) ¥ K
= i 5 /' PACIFIC .
i = \ OCEAN Oy
8 P ) Chile Argentina s
\ 4 ATLANTIC
LY & OCEAN,
2 4
\, i-\\
P E l“‘"v"\.\ A‘\’ Falkland)lsiands(slas Maivinas)
e
o e $
Ry
" \. «al.
& Ff [
3
BOLIVIA !
S A
7
\
O
&
[§
X ">
{ 5'[,
<
R
N fE— ¥
/ e ‘\\/
9 / D [
'.\:. | \V]
L i y
O = \ ) i
L < i / PARAGUAY /
3 i~ / /
2 (8} \‘ __J R | _'\'/ e
Qo Y \/ \ |
i \
bl N \\
/ Wy,
/ R
CHILE; ARGENTINA ‘-
G ‘\.
52 R
# b
o » B _ B
& /-’ \\\ &
] 1 -
0w 85°wW 60°w

37]. Escobari Cusicanqui, Historia Diplomatica de Bolivia, Urquizo, Vol. I, 5""Ed., 1999, pp. 122.

This sketch-map has been prepared for illustrative purposes only.
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40. Upon attaining independence from the Spanish dominion, the new
Republics of Hispanic America agreed to define their international borders based
on the boundaries of the colonial administrative units they inherited. This practice

gave rise to the now generally applied principle of uti possidetis juris®.

41.  The Provinces of Alto Peru declared their independence on 6 August 1825,
as an independent State subsequently renamed “Bolivar Republic” and, finally,
“Republic of Bolivia”. This new State had a coastline of more than 400 kilometres
along the Pacific Ocean®, corresponding to the Province of Atacama, which was
part of the Department of Potosi. That Department was defined by the Loa River at
its northern limit and at its southern limit the Salado River beyond parallel 25°
latitude south, which formed a natural boundary between Bolivia and Chile*® (See
Figure 11).

42.  The Port of Cobija — also called La Mar — was situated in this area and
recognized as a major port*!. In 1829, the Bolivian President, Marshal Andrés de
Santa Cruz, decreed the establishment of the Littoral Province (Atacama)??,

independent of the Department of Potosi.

% Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening),
Judgment of 11 September 1992, 1.C.J. Reports 1992, p. 380, para. 28, and Territorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras),
Judgment, 1.C.J. Reports 2007, pp. 706-707, paras. 151-154.

39 A. Bresson, Una vision francesa del Litoral boliviano (1886), La Paz, 1997, p. 152.

40 R. Botelho Gozalvez, Breve Historia del Litoral Boliviano, La Paz - Bolivia, 1979, p. 18.

41 See BM Vol. 11, Annex 9.

42 See BM Vol. 11, Annex 11.
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OFFICIAL MAP OF BOLIVIA (1859)

FIGURE II
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43.  The Bolivian Constitutions of 1831* and 1834* declared that the Littoral
Province constituted an integral part of Bolivia’s territory. Subsequently, the
Department of Littoral was created on this Province, and declared by the Bolivian
Constitutions of 1839 and 1843 to be part of Bolivia’s territory.

44, Bolivia exercised full sovereignty over the territory of the Department of
Littoral and its respective maritime coast through various legislative and
administrative acts*®. Neither Chile nor any other State objected to Bolivia’s

peaceful and sovereign possession of these territories.

45, In 1833, Chile concluded the Treaty of Friendship, Commerce and
Navigation with Bolivia. Article 6 of that Treaty recognized the maritime status of
Bolivia, providing that: “Bolivian or Chilean vessels belonging to citizens of either
of the two Republics, shall be able to enter all those ports, rivers, and other places

of the territory of the other securely and freely...”*

46.  The maritime status of Bolivia was also accepted by other States, as

evidenced by the conclusion of several navigation and commerce treaties.*®

43 See BM Vol. II, Annex 1 A.

4 See BM Vol. II, Annex 1 B.

45 See BM Vol. II, Annex 1 C and D.

46 See for example, inter alia: concession of exemptions to those establishing residence in the said
territory, “Decree of 10 September 18277, “Order of 15 October 1840”; Creation of mail services,
“Order of 26 November 1832”; regulation of taxes “Law of 5 November 1832”; creation of customs
offices, “Law of 17 July 1839”; transportation arrangements “Law of 4 November 1844” in BM
Vol. Il Annexes 10, 13, 12, 4, 5 and 7. See also F. Cajias, La Provincia de Atacama 1825-1842, 2"
Ed., 2012, La Paz.

47 See BM Vol. 11, Annex 87.

8 For example: “Treaty of Friendship, Commerce, and Navigation between Bolivia and France of
9 December 1834” (Annex 88); “Treaty of Friendship, Commerce, and Navigation between Bolivia
and the United Kingdom of Great Britain of 29 September 1840” (Annex 89); “Treaty of Peace and
Friendship between Bolivia and the Kingdom of Spain of 21 July 1847, (Annex 90); “Treaty of
Friendship, Commerce and Navigation between Bolivia and the United States of America on 13
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Likewise, Bolivia’s sovereignty over its coastal territory was recognized in official

maps of neighbouring countries*.

I1l.  Chile’s expansionist policy

47. Beginning in the 1840s, Chile embarked on an expansionist policy that
threatened Bolivia’s coastal territory. The Atacama Desert had rich natural
resources. The growing demand for guano as a fertilizer made this a valuable
commodity. During this period, Chile dispatched various expeditions to guano-rich
regions in Bolivia’s Department of Littoral®. Subsequently, Chile passed the Law
of 31 October 1842 by which it declared that: “Guano deposits existing on the coast
of the province of Coquimbo, on the coastal territory of the Desert of Atacama and

in its adjacent islands and islets are declared national property.”®!

48. A year later, on 31 October 1843, Chile created a new province, naming it
Province of Atacama, deliberately creating confusion with the Bolivian territory of
Atacama. Chilean subjects began to exploit guano on Bolivian territory up to the
parallel 23° latitude south without authorization®. Bolivia formally protested these

incursions and unlawful exploitation of resources and called for revocation of the

May 1858” (Annex 91); “Treaty of Friendship, Commerce and Navigation between Bolivia and
Belgium of 19 August 1860 (Annex 92), “Treaty of Commerce and Customs between Bolivia and
Peru of 5 September 1864” (Annex 93); “Treaty of Commerce and Navigation Treaty among
Bolivia, United States of Colombia, Ecuador, Guatemala, Peru, El Salvador, and the United States
of Venezuela of 10 March 1865” (Annex 94).

49 See Maritime Dispute (Peru v. Chile), 1.C.J. Memorial of the Government of Peru of 20 March
2009, Vol. I, p. 29, Figure 1.2.

50 V. Abecia, Las Relaciones Internacionales en la Historia de Bolivia, Los Amigos del Libro
Editorial 1979, pp. 524-527.

51 See BM Vol. I, Annex 6.

52 See A. Bresson, Una vision francesa del Litoral boliviano (1886), La Paz, 1997, p. 13.
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1842 Law®™. In the years that followed, Chile made manifest its expansionist

intentions over the Bolivian territory up to parallel 23° latitude south®.,

V. The Territorial Limits Treaties

49.  On 10 August 1866, the parties concluded the Treaty of Territorial Limits
in which Bolivia ceded some of its territory to Chile in order to establish the new
boundary at parallel 24° latitude south. This treaty also established a special regime
of joint ownership between parallels 23° and 25° latitude south for the exploitation

of guano and other minerals. It provided that Chile and Bolivia:

“shall divide equally the produce of the guano deposits discovered in
Mejillones, and any other deposits of the same kind which may be
discovered in the territory comprehended within between parallels 23° and
25° degrees of south latitude, as also the export duties upon minerals
extracted from this designated territory.”® (See Figure 111)

50. Because of the difficulty of subjecting diverse minerals to the 1866 joint
ownership regime, Bolivia and Chile agreed that only the exploitation of guano
found between parallels 23° to 24° latitude south would be included®®. They
concluded a new Treaty of Territorial Limits of 6 August 1874 which confirmed
the boundary at parallel 24° south®’. (See Figure 1V)

3V, Abecia, Las Relaciones Internacionales en la Historia de Bolivia, Ed. Los Amigos del Libro,
1979, pp. 527-581. See also Memoria Rafael Bustillos (1863) pp. 1-2. To this end Bolivia sent
several diplomatic missions: Casimiro Olafieta (1842), Joaquin Aguirre (1847), José Ballivian
(1848), Juan de la Cruz Benavente (1854), Manuel Macedonio Salinas (1858), José Maria
Santibafez (1860), Rafael Bustillos (1863) y Tomas Frias (1864).

V. Abecia, Las Relaciones Internacionales en la Historia de Bolivia, Ed. Los Amigos del Libro,
1979, p. 571.

%5 See BM Vol. II, Annex 95, Art. 1.

% See BM Vol. II, Annex 96. Art. 3.

57 Ibid.
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FIGURE Ill: TREATY OF TERRITORIAL LIMITS BETWEEN BOLIVIA
AND CHILE OF 10 AUGUST 1866
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FIGURE IV: TREATY OF TERRITORIAL LIMITS BETWEEN BOLIVIA

AND CHILE, 6 AUGUST 1874
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51.  On 21 July 1875, an Additional Protocol to the Treaty of Territorial Limits
of 1874 was concluded which provided in Article 1 that the joint ownership regime
over the exploitation of guano would also cover the territory between 24° and 25°
parallels of latitude south. Article 2 further provided that: “All questions resulting
from the interpretarion and application of the Treaty of Territorial Limits of August
6, 1874 shall be submitted to arbitration.””®

52.  This special regime of joint ownership of minerals would, however, be
short-lived. Chile’s expansionist policy was soon transformed from commercial
domination to military occupation. Chile’s pretext for invasion would be a dispute
between Bolivia and the Chilean and foreign company that was exploiting natural

resources on Bolivia’s coastal territories.

V. The invasion of Bolivia’s coastal territory in 1879

53.  The Bolivian Government of General Mariano Melgarejo (1864-1871) had
granted concessions in favour of Chilean nationals to exploit the coastal territory’s
vast nitrate resources. These investors established the “Nitrate and Railway
Company of Antofagasta”, which also attracted capital from other countries®. In
1877, a massive earthquake devastated the Bolivian coast line and destroyed the
Bolivian port of Cobija®®. The following year, 1878, in order to raise funds for
reconstruction and repair of this extensive damage, and following the initiative of
Congress Representatives from Antofagasta and Mejillones®®, Bolivia adopted a

%8 See BM Vol. 11, Annex 102.

59 M. Frontaura Argandofa, El Litoral de Bolivia, p. 192. H. Municipality of La Paz, pp. 191-192.
%0 R. Querejazu Calvo, Guano, Salitre, Sangre: Historia de la Guerra del Pacifico (La Participacion
de Bolivia), Ed. G.U.M., La Paz, 2009, pp. 139-142.

61 R. Querejazu Calvo, Aclaraciones Historicas sobre la Guerra del Pacifico, Ed. G.U.M., La Paz,
2009, p. 88.
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law requiring a tax of ten cents per quintal of exported nitrate®?, The “Nitrate and

Railway Company of Antofagasta” refused to pay.

54, Instead of first exhausting domestic remedies, the Company approached
Chile to espouse its claim on the grounds that the 1878 Bolivian law violated the
Treaty of Territorial Limits of 6 August 1874%. In response, Bolivia invoked the
Additional Protocol of 21 July 1875 proposing arbitration to resolve the dispute®.
On 20 January 1879, Chile declared that it would accept arbitration on the condition
that Bolivia suspend enforcement of the law®®. On 1 February 1879, pending
arbitration of the dispute, Bolivia cancelled the concession of the “Nitrate and
Railway Company of Antofagasta” and suspended enforcement of the Law of 14
February 1878°,

55.  Just a few days later, on 14 February 1879, without any declaration of war,
Chile invaded the Bolivian port of Antofagasta. In the days that followed, Chilean
troops advanced throughout the Bolivian coastal territory, taking the ports of

Mejillones, Cobija and Tocopilla as well as the mining centre of Caracoles®’.

56.  On 3 March 1879, the Chilean Foreign Ministry issued a memorandum to
persuade the international community that its military occupation of Antofagasta

was limited to the assertion of its purported rights to the territory between parallels

52 See BM Vol. 11, Annex 8.

83 See BM Vol. 11, Annex 29.

8 Through Note of 26 December 1878 in, pp. 20-21. See BM Vol. Il, Annex 30.

% See BM Vol. 11, Annex 31.

% See BM Vol. 11, Annex 14.

57 R. Querejazu Calvo, Guano, Salitre, Sangre: Historia de la Guerra del Pacifico (La Participacion
de Bolivia), Ed. G.U.M., La Paz, 2009, pp. 220-221.
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23° and 24° south®®. However, Chilean troops invaded well beyond this area and

eventually occupied all of Bolivia’s Department of Littoral.

57.  Against the onslaught of the invasion, an improvised group of lightly-armed
Bolivian citizens made a heroic stand under the leadership of Ladislao Cabrera and
Eduardo Abaroa against the vastly more powerful Chilean forces®. By 31 March
1879, as the extent of Chile’s military ambitions became clear, and the distress and
suffering of the Bolivian people intensified, Bolivia dispatched a memorandum to
the international community denouncing the invasion and occupation of its
territory’®. It was only on 5 April 1879, that Chile finally declared war, having
already seized the entire Department of Littoral.

58.  Chile’s military ambitions did not end in Bolivia. Soon after, it went on to
invade the Peruvian coastal territory of Tarapaca. By 18 January 1881, Chile had
occupied the city of Lima. In the period that followed, Chile gradually concluded
armistices and negotiated withdrawals from or cession of occupied territories, in
pursuit of a permanent peace settlement that would define its new boundaries.
Following the Treaty of Peace with Peru on 20 October 1883 — known as the Treaty
of Ancon — Chile began to withdraw from Lima. Pursuant to Article 2 of that Treaty,
Peru transferred its southernmost Province of Tarapaca to Chile. In contrast, Article

3 provided that to the north, the territory of the Provinces of Tacna and Arica:

“shall continue in the possession of Chile and subject to Chilean
authorities and laws for a period of ten years from the date of the
ratification of the present peace Treaty.

After the expiration of that term, a plebiscite will decide by popular
vote whether the territories of the above-mentioned provinces shall

% See BM Vol. 11, Annex 15.

8 “Informe de Ladislao Cabrera Jefe de las Fuerzas de Caracoles y Calama al Ministro de Guerra
de 27 de marzo de 1879, El Industrial, N° 80, Sucre, abril, 1879.

0 See BM Vol. 11, Annex 16.
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remain definitively under the dominion and sovereignty of Chile or
continue to form part of Peru.”’*

59. Thus, during this period, Bolivia’s coastal territory was surrounded by Chile
from both north and south. Furthermore, despite the Treaty of Ancon, Chile did not
completely withdraw its armed forces from the Peruvian Departments of Arequipa
and Puno, keeping them close to the Bolivian border in order to threaten and
persuade Bolivia to conclude a Truce Pact on Chile’s terms’2. It was under these
circumstances that Bolivia was forced to sign the 1884 Truce Pact to recognize
Chilean control of its coastal territories.

VI.  The 1884 Truce Pact and 1895 Transfer Treaty

60. By late 1883, following the Treaty of Ancén between Peru and Chile,
Bolivia authorized two Plenipotentiary Ministers in Santiago to negotiate the
conclusion of a similar peace agreement with Chile, based on the transfer of Tacna
and Arica to Bolivia”. Bolivia’s most pressing demand was to maintain sovereign
its access to the sea. Chile initially rejected this proposal, arguing that it could not
transfer Tacna and Arica to Bolivia until their status was first clarified with Peru in
the plebiscite contemplated in the Treaty of Ancon’™. It maintained instead that
Chile and Bolivia should first conclude a truce pact; and it threatened a further
invasion if Bolivia failed to agree. However, in pursuit of its own strategic interests,

Chile eventually accepted, and even encouraged, Bolivia’s demands.

1 See BM Vol. 11, Annex 97.

2 R. Querejazu Calvo, Guano, Salitre, Sangre: Historia de la Guerra del Pacifico (La Participacion
de Bolivia), Ed. G.U.M., La Paz, 2009, p. 500.

3 |bid, p. 502.

™ Ibid.
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61. Initially, Bolivia was placed under considerable pressure by Chile to
conclude an unconditional truce agreement. In a Note of 27 February 1884,

Bolivian officials advised the Bolivian Foreign Minister that:

“We are placed, Mister Minister, in a position either to sign the
conditions imposed upon us or to be forced to declare at once that the
negotiations have broken down, and return to Bolivia without any
success and as precursors of an invasion that may well begin
presently.”"

62.  Similarly, in a Note of 2 April 1884, the Plenipotentiary Ministers informed
the Bolivian Ministry of Foreign Affairs that “the invasion of Bolivia is imminent,
it is known that the Chilean government has put measures in place to ensure that its

army is ready to move on our borders at the first order.”’®

63. In view of the distress and suffering of the Bolivian people resulting from

Chile’s invasion and occupation, the note emphasized that:

“The calamities of war, the ravages of a violent occupation of our cities
and villages, and the shame of a defeat, overwhelmingly press on our
conscience. Being in a position to avert these dangers, and on the basis
of having no conclusive response from our Government, we have
decided to conclude the truce.”’’

64. It was under those circumstances that Bolivia signed the Truce Pact in
Valparaiso, on 4 April 18848, According to that agreement: “The Republic of

Chile, during the period that this treaty is in force, shall continue to govern

5 See BM Vol. 11, Annex 37.
6 See BM Vol. 11, Annex 38.
7 1bid.

8 See BM Vol. 11, Annex 108.
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according to Chilean law, the territories situated between the parallel 23° S and the

mouth of the Loa River.”"®

65. Nonetheless, Bolivia expressly stipulated that its acceptance of the Truce
would be subject to maintaining Bolivia’s sovereign access to the sea. It was
formally recorded in a Protocol of 13 February 1884 that: “Bolivia cannot resign
itself to a total lack of an outlet to the Pacific, without the risk of condemning itself
to perpetual isolation and a painful existence, even in the midst of its great elements

of wealth.”®

66.  Although at first Chile subjected Bolivia to threats of further military action
in order to impose terms to its own advantage, it soon came to accept Bolivia’s
demands for sovereign access to the sea. Chile had a strategic interest in breaking
the alliance between Bolivia and Peru. It sought to achieve this by offering Bolivia
coastal territory on the northern territories administrated by Chile in exchange for
an alliance. Thus, Chile agreed to, and even encouraged, Bolivia’s demand that it
maintain its sovereign access to the sea. Such a transfer of territory would have
situated Bolivia as a buffer zone between Chile and Peru. Indeed, from the early
stages of the war in 1879, in exchange for an alliance against Peru, Chile had
conveyed a proposal through a Bolivian national, Gabriel René Moreno, offering
to transfer the Peruvian coastal territories of Tacna and Arica to Bolivia®. Chile’s

offer was that:

™ 1bid. Art. 11, Truce Pact 1884.

8 See BM Vol. 11, Annex 103.

81 G. R. Moreno, Daza y las bases chilenas, 1879. Library Presencia, Notebook N° 84, 1979, p. 8.
The letter of accreditation of Gabriel René Moreno dated 29 May 1879 stated: “the Government of
Chile would be pleased if you approach His Excellence, the President of Bolivia, and expressed to
him our feelings on that regard. My government hopes that the Government of Bolivia will listen
benevolently when you talk to it this end and complying with what you have expressed in our verbal
conferences. Your word will be supported by your personal antecedents and this note.” See BM Vol.
I, Annex 33.
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“Since the Republic of Bolivia is in need of a piece of Peruvian territory
in order to regularize its own and provide it with an easy link to the
Pacific which it currently lacks, without subjecting it to the constraints
that the Peruvian Government has always imposed, Chile shall not
interfere with the acquisition of that territory or object to the final
occupation thereof by Bolivia, but rather on the contrary shall provide
effective assistance.””®?

67. Because of these conditions, Chile’s offer was rejected by Bolivian
President Hilarion Daza, reaffirming his alliance with Peruvian President Mariano
Ignacio Prado®. Nonetheless, Chile insisted that Bolivia should accept a strip of
coastal territory to the north of its Department of Littoral, adjacent to the yet
undetermined frontier with Peru. On 26 November 1879, in a note addressed to the
Minister of War [in Campaign], Rafael Sotomayor, the Chilean Foreign Minister
Domingo Santa Maria persisted in the view that:

“the only means to avoid this serious issue, the prolonged fighting in
Tarapacd, would be to position Bolivia between Peru and us, by
transferring Moquegua and Tacna to Bolivia. Thus, there would be a
wall defending us against Peru and leaving us peacefully in
Tarapaca.”®*

68. The note emphasized Chile’s strategic interest in proposing and agreeing to
grant Bolivia its own sovereign access to the sea. It also recognized that denying

Bolivia an access to the sea was unfair:

“Let us not forget, even for a moment, that we cannot suffocate Bolivia.
Deprived of Antofagasta and all its coastal territory which it previously
held up to the Loa [river], we must somehow provide it with its own

82 See BM Vol. 11, Annex 32.

8 . Escobari Cusicanqui, Historia Diplomatica de Bolivia, Urquizo, Vol. I, 5" Ed., 1999, p. 155.
8 See BM Vol. I1, Annex 34. J. M. Concha, Iniciativas chilenas para una alianza estratégica con
Bolivia (1879-1899), Plural Editores, 2008, p. 55.
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port, a front door so it can enter inland with security, without asking for
permission. We cannot and should not kill Bolivia.”®

69. In a Note dated 24 July 1880, this view was confirmed by Chilean President,
Anibal Pinto, wherein he contended that “by taking ownership of the Bolivian
Littoral, it became necessary to grant Bolivia an access to the Pacific. That was the
reason for us going to Ilo and Tacna.”®® In December 1881, a meeting was held in
Tacna between the Bolivian Foreign Minister Mariano Baptista and the
Governmental Delegate in the Army and Navy of Chile located in Tacna, Eusebio
Lillo. On that occasion, in a “memorandum of terms for a definitive peace
arrangement with Chile”, Chile made the following offer: “The transfer to Bolivia
of the territories of Tacna, Arica and Moquegua, would be in compensation for the
cession of the Bolivian coastline that extends south of the Loa [river] that Chile

requires to continue its territory to Camarones.”®’

70. It was within this context that on 4 April 1884, the Truce Pact was
concluded between Bolivia and Chile. Although the Pact provided for Chile’s
continuing occupation of Bolivia’s coastal territories pending conclusion of a peace
agreement, it was subject to Chile’s recognition that the resolution of Bolivia’s
landlocked situation (“enclaustramiento’”) was the condition sine qua non for a final
settlement. Chile’s own Minister of Foreign Affairs, Mr. Aniceto Vergara Albano,
left little doubt as to the terms of the agreement. According to the Memorandum N°
38 of 22 June 1895 of the Legation of Bolivia in Chile, in his address to the National
Congress in 1884, Mr. Vergara Albano referred to the position of Bolivia’s
representatives about an “own port in the Pacific” as a ‘“non-negotiable

condition”®®, Bolivia’s consent to the 1884 Truce Pact was thus fundamentally

85 1hid.

8 See BM Vol. 11, Annex 35.
87 See BM Vol. 11, Annex 187.
8 See BM Vol. 11, Annex 17.
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conditioned on what Chile itself described as the “non-negotiable condition” of

sovereign access to the sea in a future agreement.

71. It thus came as no surprise that following the Truce Pact, Chile specifically
agreed to a transfer of territory in the negotiations leading to the 1895 Peace and
Friendship Treaty with Bolivia®®. In the 1895 Annual Report of the Ministry of
Foreign Affairs, the Chilean Foreign Minister, Luis Barros, made it expressly clear

that consistent with Bolivia’s conditional acceptance of the Truce Pact:

“The negotiation entrusted to Mr. Salinas and to Mr. Boeto were
principally aimed at finding a definitive solution, with its
Plenipotentiaries expressing from the very beginning that ‘Bolivia
cannot resign itself to the absolute lack of an outlet to the Pacific
Ocean’”.%°

72.  With this understanding, on 18 May 1895, Bolivia and Chile concluded
three treaties: 1) the Treaty of Peace and Friendship; 2) the Covenant on Transfer
of Territory (“1895 Transfer Treaty”); and 3) the Treaty of Commerce. Article 1 of
the Treaty of Peace provided that Chile: “shall continue to hold possession in
absolute and perpetual dominion of the territory which it has governed to the

present day in accordance with the Truce Pact of 4 April 1884.”%

73. In exchange for this cession of the Bolivian Department of Littoral, and
consistent with prior declarations to ensure Bolivia’s sovereign access to the sea,

the preamble to the Transfer Treaty provided that “a higher need and the future

8 On the background and negotiation of the 1895 Treaties, see H. Gutiérrez, Memorandum relativo
al desenvolvimiento de las gestiones encomendadas a la Legacion de Bolivia en Santiago para
Ilegar a un tratado definitivo de paz, amistad y comercio entre las Republicas de Bolivia y Chile,
Santiago, 22 June 1895. See BM Vol. 11, Annex 17.

% Chile, Memoria del Ministro de Relaciones Esteriores Presentada al Congreso en 1895, Santiago,
Imprenta Mejia, 1896, pp. 11-12. See BM Vol. Il, Annex 188.

%1 See BM Vol. 11, Annex 99.
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development and commercial prosperity of Bolivia require its free and natural
access to the sea”. It specified that in furtherance of this objective, “the Republic of
Chile and the Republic of Bolivia... have decided to conclude a special Treaty on
the transfer of territory”. Pursuant to Article I of that agreement, Chile assumed the

following obligations in favour of Bolivia:

“I. If, as a consequence of the plebiscite due to take place pursuant to
the Treaty of Ancon or through direct negotiations, the Republic of
Chile acquires dominion and permanent sovereignty over the territories
of Tacna and Avrica, it undertakes to transfer them to the Republic of
Bolivia in the same way and covering the same area in which it acquires
them, without prejudice to the stipulations of Article I1.”%

74. In Article 111, Chile further committed itself:

“So as to accomplish that set forth in the preceding Articles [i.e. the
transfer of territory to ensure Bolivia’s access to the sea], the
Government of Chile commits itself to engaging all its efforts, either
jointly with Bolivia or on its own, to obtain the definitive title over the
territories of Tacna and Arica.”®

75.  Chile was fully committed to grant Bolivia a sovereign access to the sea.
Chile, aware of the uncertain outcome of the plebiscite in Tacna and Arica, did not
limit this obligation; sovereign access to the sea for Bolivia by tying it to terms of
the Treaty of Ancon with Peru, rather it entered in Article 1V fully recognizing that
if the plebiscite did not achieve the stated objectives an alternative position was

necessary:

92 See BM Vol. II, Annex 98. And also Art. II of the 1895 Transfer Treaty provided that “If the
transfer stipulated in the above Article takes place, it is understood that the Republic of Chile shall
extend its northern border from Camarones to the Vitor ravine, from the sea to the border which
currently separates that region from the Republic of Bolivia”

% 1bid.
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“If the Republic of Chile were not able to obtain, through the plebiscite
or through direct negotiations, definitive sovereignty over the territory
in which the cities of Tacna and Arica are found, it commits itself to
cede to Bolivia from the Vitor inlet up to the Camarones ravine, or an
equivalent territory.”%* (See Figure V).

76.  The Parties agreed in effect that Bolivia’s sovereign access to the sea would
not be across the Bolivia’s Department of Littoral. Because of Chile’s occupation
of Peruvian territories further north, a Bolivian corridor across its former territories
would disrupt the territorial continuity of Chile. Thus, Tacna and Arica were
specified in the 1895 Transfer Treaty because they were the northernmost Peruvian
territories occupied by Chile. Since their status was subject to a plebiscite in which
Peru might possibly prevail over Chile, as a fall-back the 1895 Transfer Treaty
stipulated that in case Tacna and Arica did not go to Chile under the plebiscite (or
otherwise), Bolivia’s sovereign access to the sea would lie through the Vitor Inlet
or an analogous area that would constitute Chile’s northernmost frontier. The 1895
Transfer Treaty thus expressed the parties’ agreement that Bolivia should have a

sovereign access to the sea.

77. A Protocol on the Scope of the 1895 Transfer Treaty was concluded on 28
May 1895 (“1895 Explanatory Protocol”) to clarify that the territories specified in
Articles I to III were the primary objective of the agreement, “and that the solutions
established under Article 1V of the said Treaty are only supplementary and
contingent in nature.”® The purpose of this latter Protocol was to leave no doubt
that the Transfer Treaty’s objective was: “to secure for Bolivia a port on the Pacific,

of proper and sufficient conditions to fulfil the needs of foreign trade of the

% Ibid.
% See BM Vol. I1, Annex 104. On the same day, a second protocol was also concluded relating to
Art. 11 of the 1895 Treaty of Peace and Friendship (the Protocol on Credit Settlement).

33



Republic.”®® Another Protocol on credit settlement was concluded on the same day
(“1895 Credit Settlement Protocol”).

FIGURE V: TERRITORIES CONTEMPLATED BY THE 1895

TRANSFER TREATY
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This sketch-map has been prepared for illustrative purposes only.

78.  Another complementary protocol (the “Additional Explanatory Protocol on
the Scope of the 1895 Transfer Treaty”) concluded on 9 December 1895, provided

% 1bid.
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that Bolivia and Chile regarded the Treaty of Peace and Friendship and the 1895

997

Transfer Treaty as “an indivisible whole containing reciprocal obligations™", SO

that the Treaty of Peace and Friendship would not enter into force until Chile
fulfilled its obligation to transfer the territory contemplated under the Transfer
Treaty. Consistent with the understanding that had been reached as early as the
1884 Truce Pact, it provided in Article 2:

“That the definitive cession of the Littoral of Bolivia, in favour of Chile,
would have no effect, if Chile does not give Bolivia, within a period of
two years, the port on the Pacific Coast to which the Treaty of Transfer
makes reference.”%®

79.  Atrticle 3 further provided:

“That the Government of Chile is bound to make use of all legal
measures found in the Pact [Treaty] of Ancon, or by means of direct
negotiations, so as to acquire the port and territories of Tacna and Arica,
with the unavoidable purpose of ceding them to Bolivia in the area
determined by the Pact [Treaty] of Transfer.””%

80.  Article 4 clarified again:

“That if in spite of all of its determination, Chile could not obtain the
said ports and territories and has to comply with the other provisions of
the Pact, giving Vitor or an equivalent inlet, the said obligation
undertaken by Chile will not be regarded as fulfilled, until it cedes a port
and area that fully satisfies the current and future needs of Bolivian trade
and industry.”%

% See BM Vol. 11, Annex 105.

% Ibid.

% Ibid.

100 1bid. Articles 2, 3 and 4 of Additional Explanatory Protocol on the Scope of the 1895 Transfer
Treaty.
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81.  On the same day, the Bolivian Congress ratified all these agreements, with
the exception of the 1895 Credit Settlement Protocol. Similarly, Chile ratified all
agreements except the Additional Explanatory Protocol on the Scope of the 1895
Transfer Treaty®.

82.  On 30 April 1896, Bolivia and Chile exchanged the instruments of
ratification of the Treaties and Protocols of 1895, and noted that the 1895 Credit
Settlement Protocol was pending on Bolivia’s side and that the Additional
Explanatory Protocol on the Scope of the 1895 Transfer Treaty was pending on

Chile’s side!®?,

83.  On the same date, the Parties signed a new Protocol, further clarifying the
scope of Article IV of the 9 December 1895 Additional Explanatory Protocol on
the Scope of the 1895 Transfer Treaty, and agreed upon the steps to be taken
regarding its pending ratification!®®, According to this new Protocol of 30 April
1896, the Chilean Government approved the 1895 Additional Explanatory Protocol
on the Scope of the 1895 Transfer Treaty, and specified that in case Tacnha and
Arica fell under Peruvian sovereignty, it would transfer to Bolivia the Vitor Inlet or

another analogous territory:

“with proper port conditions to fulfill the trade needs of Bolivia, namely,
anchorage for merchant vessels, with an area where a dock and customs
buildings can be built and with facilities to settle a population that by
means of a railway to Bolivia may meet the fiscal and economic needs
of the country.”1%4

101 See BM Vol. 11, Annex 181. And also, Law N° 326 of Ratification of the agreements signed in
1895, enacted on 31 December 1895.

102 See BM Vol. 11, Annexes 112 and 181. See also, Publication on the Official Paper of the Republic
of Chile, issue 5,397 of 2 May 1896.

103 See BM Vol. I, Annex 106.

104 Ibid. Art. 1 Protocol 30 April 1896.
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84. It was also agreed that the Bolivian Government would seek approval of its
Congress for the 1895 Credit Settlement Protocol and the Protocol of 30 April
18961% and that the Chilean Government would seek the approval of its Congress
for the Additional Explanatory Protocol as soon as Bolivia had acted in the

prescribed way'%

. The exchange of instruments of the remaining protocols would
then be made within sixty days after the Chilean Congress fulfilled its part of the

agreement.

85. Bolivia fulfilled its obligations in this regard. The Bolivian Congress
approved the protocols on 7 November 1896; and the President, Severo Fernandez
Alonso, ratified them seven days later and notified the Chilean Government on 25
February 1897, giving full powers to its representative in Santiago, Mr. Heriberto
Gutiérrez, to proceed with the exchange of instruments of ratification'®’. This

exchange however, did not take place.

86. In the deliberations before the Congress of Chile, the Foreign Minister,
Carlos Morla, had urged ratification of the complementary protocols. He

emphasized that:

“The Government, of Chile believes that is in its interest to make all
possible efforts and do what is legally possible while observing
commitments that have been made, to fulfil the national aspiration of the
Bolivian people, not only on account of the benefit that Chile would gain
bringing under its sovereignty and dominion the coastline it currently
occupies provisionally but also in view of the political interest in
fulfilling an urgently felt need of its neighbour. The fulfilment of that
need is essential for its independent existence, as it is not only the
importation and exportation of goods that Bolivia seeks, but also to end

105 |bid. Art. 2 Protocol 30 April 1896.

106 |bid. Art. 3 Protocol 30 April 1896.

107 Barros Borgofio, L., La Cuestion del Pacifico: Las Nuevas Orientaciones de Bolivia. Santiago,
University Printing, 1922, p. 137.
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87.

88.

published the Peace and Friendship and Commerce Treaties in its Official
Gazette!?, and published the Transfer Treaty in the official records of the Ministry
of Foreign Affairs!!l, It is also recorded that Chile invoked the Peace and

Friendship Treaty during Bolivian boundary negotiations with Argentina over the

its landlocked condition and to be able to communicate with other
nations as a sovereign State, to conclude treaties of navigation and trade.
Neighbouring Bolivia as Chile does, it cannot be indifferent to a nation
perpetually upset by a disorder that will last until it secures the fulfilment
of its need, its independent and economically effective international
access to the Pacific Ocean.”1%®

The Foreign Minister concluded that:

“With this conviction, the Government, after detailed consideration, has
resolved in Council to adopt the policy to do everything possible, within
the bounds of international honour aforementioned, to satisfy that
natural hope of Bolivia, and the first step in this regard will be,
undoubtedly, the completion of the treaties exchanged already by
approving the Additional and Explanatory Protocols submitted to the
National Congress today.”%

Although the 1895 treaty regime was an “indivisible whole”, Chile

Puna of Atacamal’?,

108 See BM Vol. 11, Annex 189.

109 | bid.

110 See BM Vol. 11, Annex 182.

111 This agreement, named a special treaty on the transfer of territory, appears in the collection of
the Ministerio de Relaciones Exteriores, Direccion de Documentacion, Departamento de Tratados,
Tratados, Convenciones y Arreglos Internacionales de Chile 1810-1976, Tratados Bilaterales,

Chile-Bolivia, Tomo Il, Santiago de Chile, 1977, cit., pp.79-80.

112 J L. Roca, “1904: Un tratado que restableci6 la paz pero no la amistad”, A cien afios del Tratado

de Paz y Amistad de 1904 entre Bolivia y Chile, Ed. Garza Azul, 2004, p. 29.
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VIl. The 1904 Treaty

89. From 1900 to 1904 onwards, Chile sometimes appeared to try to impose a
new policy of “peace without a port” on Bolivia. In a notorious Note of 13 August
1900, addressed to the Foreign Ministry of Bolivia, the Chilean Plenipotentiary
Minister Abraham Kénig!®® explained in blunt terms that: “We already knew that
the Littoral is rich and worth many millions. We keep it because it is worth

something, if something were worth nothing, there would be no interest in keeping
it.”114

90.  Plenipotentiary Minister Konig went on to denigrate the 1895 Treaties
stating that “[t]hey were premature pacts, dead before being born” and that “Bolivia
must not count on the transfer of the territories of Tacna and Arica even if the
plebiscite is favourable for Chile”. He asserted that Chile’s title to Bolivia’s

Department of Littoral was based on conquest:

“It is a misconception spread and repeated daily in the press and on the
street that Bolivia has the right to demand a port in compensation for its
coastal territory. There is no such thing. Chile has occupied the Bolivian
coast and has taken it with the same rights as Germany annexed Alsace
and Lorraine to its empire, with the same rights the United States of
North America took Puerto Rico. Our rights are rooted in victory, the
supreme law of nations... Bolivia was defeated, had nothing to paywith
and gave the Littoral.”*®

91. In light of prior agreements between the Parties, the Bolivian Foreign
Minister, Mr. Eliodoro Villazon, rebutted Ambassador Konig’s contentions, but to

little avail'®. In effect, the Chilean Note of 13 August 1900 was an ultimatum.

113 See BM Vol. 11, Annex 39.
114 1pid.
115 1pid.
116 See BM Vol. 11, Annex 40.
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Chile had already unilaterally annexed the Bolivian Department of Littoral by a
Law of 12 July 1888 whereby it created the province of Antofagasta. Furthermore,
Peru had renounced its province of Tarapacd, north of the Bolivian Department of
Littoral, under the 1883 Treaty of Ancon!’. Further north, the status of Tacna and
Arica remained subject to a plebiscite between Chile and Peru. In the meantime,
Bolivia’s landlocked situation (“enclaustramiento”) had strangled its foreign trade

and ravaged its economy.

92. It was in these circumstances that the Parties concluded the Treaty of Peace
and Friendship of 20 October 190418, That Treaty re-established relations of peace
and friendship between Bolivia and Chile, bringing an end to the regime established
by the Truce Pact (Article 1), and recognized Chile’s dominion over Bolivia’s
occupied territories (Article 11). Chile also recognised that Bolivia had a right of
free commercial transit through its territories and ports on the Pacific (Article VI)
and provided for financial compensations (Article 1V) and the building of a railroad
from Arica to La Paz (Article 111).

93.  The 1904 Treaty addressed the cession of Bolivia’s Department of Littoral
but not Bolivia’s sovereign access to the sea on occupied coastal territories further
to the north. According to Chilean Foreign Minister, Emilio Bello Codesido, a
confidential “supplementary agreement to the [1904] Peace Treaty”!!° was signed,

but this document was not approved nor ratified by Bolivia.'?°

117 See BM Vol. I1, Annex 97, Art. I1.
118 See BM Vol. I, Annex 100.

119 See BM Vol. 11, Annex 184.

120 1pjd.
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VIIl. 1920 Act and other expressions of Chile’s agreement to grant Bolivia

sovereign access to the sea

94.  The subsequent conduct of the parties following 1904 further confirmed that

Bolivia retained a right of sovereign access to the sea.

A. THE 1920 ACT

95.  On 22 April 1910, Bolivian Foreign Minister, Daniel Sdnchez Bustamante,
sent a memorandum to Chile and Peru once again raising the subject of the transfer
of territory. He declared that notwithstanding the 1904 Treaty:

“Bolivia cannot live isolated from the sea. Now and always, to the extent
of its abilities, it will do as much as possible to possess at least one port
on the Pacific, and will never resign itself to inaction each time the
Tacna and Arica question is raised, jeopardizing the very foundations of
its existence.”*?

96.  Shortly after, in a meeting with Chilean legislators in 1913, Ismael Montes
(who was President of Bolivia at the time the 1904 Treaty was concluded), on the
eve of his second term as Head of State, reiterated Bolivia’s right to have a port of

its own on the Pacific Ocean!??,

97.  By1919, Bolivia had become more assertive. It decided to raise the question
of its sovereign access to the sea before the League of Nations!. In response, Chile

once again reiterated its agreement to negotiate Bolivia’s sovereign access to the

121 See BM Vol. 11, Annex 18.
122 See BM Vol. 11, Annex 41.
123 3. Gumucio Granier, El enclaustramiento maritimo de Bolivia en los foros del mundo, Academia
Boliviana de la Historia, p. 20.
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sea. In that year, Emilio Bello Codesido, Minister of Foreign Affairs of Chile at the

time of the signature of the 1904 Treaty, said:

“Regardless of the situation created by the Treaty of Peace with Chile,
why could that aspiration not be translated into future agreements based
on sufficient and equitable compensation?”1?4

98. In May 1919, he stated that Bolivia’s claim for its own port on the Pacific
Ocean on terms aligned with the 1895 settlement was legitimate and just, and that
Chile could fulfil that wish on the basis of sufficient and fair compensation?®. On
9 September 1919, in his capacity as plenipotentiary of Chile in La Paz, Emilio
Bello Codesido submitted a proposal'?® which was repeated again in a meeting held
on November 1919'%. The proposal was presented once again in the 1920 Act. By
this instrument Chile reaffirmed its commitment to negotiate sovereign access to

the sea.

99.  Consistent with the terms of the 1895 Transfer Treaty, the 1920 Act
confirms that: “Chile is willing to make all efforts for Bolivia to acquire an access
to the sea of its own, by ceding a significant part of the area to the north of Arica
as well as the railway line that is located within the territories subject to the
plebiscite established by the Treaty of Ancén.”?8

100. It clarifies that: “Independently from what has been established under the
Treaty of Peace of 1904, Chile accepts opening new negotiations aimed at fulfilling

124 See BM Vol. I, Annex 184.
125 See BM Vol. 11, Annex 42.
126 See BM Vol. 11, Annex 19.
127 See BM Vol. 11, Annex 43.
128 | hid.
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the aspiration of its friend and neighbour, subject to Chile’s victory in the

plebiscite.””*?°

101. It confirms that: “A prior agreement would determine the boundary line
between the regions of Arica and Tacna which would fall under the ownership of
Chile and Bolivia respectively, as well as all other commercial compensations or

compensations of a different nature set out in that agreement.”**°

102. And it provides that: “So as to achieve these aims, Bolivia would, of course,
lend its diplomatic influence to that of Chile and would undertake to cooperate
effectively to secure a favourable result for Chile in the plebiscite over Tacna and

Avrica.”13!

103. In the 1920 Act, Bolivian Foreign Minister Carlos Gutiérrez emphasized
that:

“Bolivia’s aspiration for its own port on the Pacific Ocean has not been
reduced at any time in history and has currently reached a greater
intensity. The railway from Arica to El Alto of La Paz that has
facilitated Bolivian trade, contributes to promoting the legitimate
aspiration of securing a port that can be incorporated under Bolivian
sovereignty.”1%2

129 | bid.

130 1bid.

131 1bid.

132 Acta Protocolizada of 10 January 1920, Foreign Minister Carlos Gutiérrez expressed himself in
similar terms in the Note on 16 March 1920 to the Minister of Foreign Affairs of Peru, Melitén F.
Porras. See BM Vol. II, Annexes 44 and 101.
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B. EVENTS FOLLOWING THE 1920 ACT

104. Following the 1920 Act, the Chilean Chargé d’Affaires, Emilio Rodriguez
Mendoza, gave further reassurances to the Bolivian Foreign Ministry that Chile
would engage in direct negotiations to secure Bolivia’s sovereign access to the

seal®s,

105. In May 1920, Bolivia’s Ambassador in London, Adolfo Ballivian, held a
meeting with his Chilean counterpart, Agustin Edwards, in which he confirmed the

1920 Act in the following terms:

“Chile expected a favourable and cooperative attitude from Bolivia in
order to be able to win the plebiscite in Arica, whereupon Chile could
give Bolivia a port to the north of Arica, and if possible, an independent
area or enclave within the port of Arica itself for the transport of
Bolivian cargo.”***

106. In the following year, Chile provided further reassurance to Bolivia that it
would get a sovereign access to the sea, so long as Chile obtains sovereignty over
in Tacna and Arica. On 28 September 1921, the same Agustin Edwards, this time
in his capacity as Head of the Chilean Delegation to the League of Nations,

confirmed before the League’s Assembly that:

“Bolivia can seek satisfaction through the medium of direct
negotiations of our own arranging. Chile has never closed that door to
Bolivia, and I am in position to state that nothing would please us
better than to sit down with her and discuss the best means of
facilitating her development.”t%

133 C. Rios Gallardo, Después de la paz... Las relaciones chileno-bolivianas, 1926, pp. 89, 216.
134 See BM Vol. I, Annex 175.
135 See BM Vol. I, Annex 160.
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107. Inasecond intervention, consistent with the 1920 Act, Edwards confirmed
that Chile was under an obligation to negotiate with Bolivia: “Bolivia has finally
decided to exercise the only right it can assert: namely, the right of negotiations
with Chile.”*3¢

108. When closing the debate, the President of the Assembly, Herman Van
Karnebeek commended Bolivia and Chile for their agreement to negotiate, stating
that it: “contain[s] elements of promise which allow us to congratulate both
delegations on the attitude they have to-day [sic] adopted towards the dispute which

has divided them.”*3’

109. In the following year, on 19 September 1922, the Chilean delegate to the
Third Assembly of the League Nations, Manuel Rivas Vicufia, submitted a note to

the Secretary-General, once again confirming Chile’s commitment:

“in accordance with the declaration made by its delegation at the
second Assembly, the Chilian [sic] Government has expressed the
greatest willingness to enter into direct negotiations, which it would
conduct in a spirit of frank conciliation, and in the ardent desire that
the mutual interests of the two parties might be satisfied.””**®

110. Earlier that year, in June 1922, the Chilean President Arturo Alessandri,

confirmed before the Chilean Congress that:

“it will be necessary that Bolivia secures the conviction that, within
the framework of an atmosphere of brotherhood and harmony, it will

136 See BM Vol. 11, Annex 161.
137 See BM Vol. 11, Annex 162.
138 See BM Vol. 11, Annex 46.
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find in our country but a friendly desire of seeking for formulas which
consulting our legitimate rights, satisfy inasmuch as possible its
aspirations.”3°

111.  The following year, Chile gave Bolivia yet more reassurances. In a Note of
6 February 1923, Chilean Minister of Foreign Affairs Luis lzquierdo, responding
to the initiative of Bolivian Plenipotentiary Minister Ricardo Jaimes Freyre in
Chile,** confirmed that Chile:

“maintains the purpose of listening, with the most elevated spirit of
conciliation and equity, to the proposals that the Government of Your
Excellency wishes to present to it in order to conclude a new Pact
which responds to the situation of Bolivia, without modifying the
Treaty of Peace and without interrupting the territorial continuity of
the Chilean territory.”4

112. The Note added that:

“the Government of Chile will make the greatest effort to arrange with
the Government of Your Excellency, on the basis of the specific and
timely proposals that Bolivia submits, the grounds for a direct
negotiation that, through mutual compensation and without
undermining any inalienable rights, leads to the realization of that
desire.”142

113. The following day, Foreign Affairs Minister Izquierdo stated unequivocally
to the Bolivian Ambassador Freyre that: “When the situation of Tacna-Arica
situation is resolved, we will be able to give Bolivia a port in return through

compensations.”43

139 See BM Vol. 11, Annex 45.

140 5ee BM Vol. 11, Annex 47.

141 See BM Vol. 11, Annex 48.

142 |bid. In declarations to Mr. William Will Davies published by the newspaper “El Mercurio” on
4 April 1923, the President of Chile, Arturo Alessandri, confirmed this commitment.

143 See BM Vol. 11, Annex 49.
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114. In a second Note of 22 February 1923, the Chilean Foreign Minister once
again repeated these commitments’#4. A few days later on 27 February 1923, at the
conclusion of Ambassador Freyre’s mission, Chilean President Alessandri
expressed his wish: “to inform the Government of Bolivia that it will always find
Chile willing to start new negotiations with the aim of facilitating the access of

Bolivia to the sea through its own port.”14°

C. THE 1926 KELLOGG PROPOSAL

115. These undertakings by Chile were of course subject to the outcome of the
referendum between Chile and Peru over Tacna and Arica, which was still
unresolved in 1923, and for which Chile sought Bolivia’s diplomatic support. In
1922, Chile and Peru had concluded a Protocol of Arbitration, in order to submit
their dispute to arbitration by the President of the United States. An arbitral award
in 1925 set forth the terms of the plebiscite over Tacna and Arica'“®. The outcome
of that plebiscite would have enabled Chile to honour its commitments towards
Bolivia, corresponding in substance to the obligations to grant sovereign access to
the sea across Tacna and Arica under the terms of the 1895 Transfer Treaty. In this
regard, when asked in a press interview if Chile would agree to Bolivia’s sovereign

access to the sea, Chilean President Alessandri had confirmed that:

“In case the arbitral award...allows it, I am resolved to consider
generously the aspirations of Bolivia, in the form and terms clearly
and frequently posed in the Note of the Chilean Foreign Ministry of
Chile, addressed to the Bolivian Minister in Chile, on 6 February
[1923].7147

144 See BM Vol. 11, Annex 50.

145 See BM Vol. 11, Annex 51.

146 See Tacna-Arica Question (Chile v. Peru) 4 March 1925, RIAA Vol. 11, pp. 921-958.
147 See BM Vol. I, Annex 125.
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116. In 1926, with Chile still seeking Bolivia’s diplomatic support in the
plebiscite, and given the United States’ role as mediator in the dispute between
Chile and Peru, the United States Ambassador in Chile, William Collier, proposed
the transfer to Bolivia of a corridor parallel to the Arica-La Paz railway. Again in
accordance with the general terms of the 1895 Transfer Treaty, Chilean Foreign
Minister, Beltran Mathieu, replied that Chile would consider such territorial
transfer if Arica remained in Chile'*8, In particular, on 23 June 1926, he submitted
a Memorandum, agreeing to the “[t]ransfer of the territory to Bolivia, as proposed
by the mediator, so long as it was settled by the inhabitants of Tacna and Arica by
popular vote”, and stating that “we accept to sacrifice, in favour of Bolivia, a part
of the Department of Arica.”**® However, in view of the uncertain outcome of the
plebiscite, an earlier Chilean proposal to the United States Secretary of State, Frank
B. Kellogg, was to simply give Tacna to Peru and Arica to Chile, and to give Bolivia
a four-kilometre wide sovereign corridor to the Pacific Ocean, parallel to the Tacna
and Arica border. President Alessandri of Chile confirmed that:

“on 10 June, an offer arrived in Washington made by the Chilean
Government concerning a transactional formula, in order to solve the
problem by leaving Tacna to Peru and Arica to Chile, and a strip for
Bolivia that would end in an inlet whose name neither Samuel Claro
nor myself could find in the map by Cruchaga.”*>°

117. Based on Chile’s initiative, on 30 November 1926, the United States of
America Secretary of State Kellogg, submitted the following proposal to Chile and
Peru (“the 1926 Kellogg Proposal”):

148 See BM Vol. 11, Annex 34.
149 See BM Vol. 11, Annex 20.
150 See BM Vol. 11, Annex 183.
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“The Republics of Chile and Peru, either by joint or by several
instruments freely and voluntarily executed, to cede to the Republic of
Bolivia, in perpetuity, all right, title and interest which either may have
in the Provinces of Tacna and Arica; the cession to be made subject to
appropriate guaranties for the protection and preservation, without
discrimination, of the personal and property rights of all of the
inhabitants of the provinces of whatever nationality.”2°!

118.  Again, this proposal reflected the substance of the 1895 Transfer Treaty.

D. THE 1926 MATTE MEMORANDUM

119. Boliviadeclared its acceptance of the 1926 Kellogg Proposal through a Note
of 2 December 1926%°2, Chile accepted as well, however, did not wish to go as far
as the 1926 Kellogg Proposal. On 4 December 1926, the Chilean Minister of
Foreign Affairs, Mr. Jorge Matte, submitted a Memorandum (“the 1926 Matte
Memorandum™) to the United States Secretary of State confirming Chile’s
commitment to negotiate with Bolivia in order to grant it sovereign access to the
sea: “in the course of the negotiations... and within the formula of territorial
division, the Government of Chile has not rejected the idea of granting a strip of
territory and a port to the Bolivian nation”'®3, It added that once the definitive
possession of territories was clarified between Chile and Peru, “the Chilean
Government would honour its declarations in regard to consideration of Bolivian

aspirations”. 1>

151 See BM Vol. II, Annex 21.
152 See BM Vol. 11, Annex 52.
153 See BM Vol. 11, Annex 22.
154 1pid.
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120. The following day, on 5 December 1926, by means of a diplomatic note
signed by the Chilean Agent in La Paz, Manuel Barros Castafion, Chile transmitted
the 1926 Matte Memorandum to the Bolivian Ministry of Foreign Affairs. Just two
days later, on 7 December 1926, Bolivia accepted the Chilean offer to proceed in
the discussion and examination of the details of the transfer of territory and a port

referred to in the 1926 Matte Memorandum?®.

E. THE SECRET SUPPLEMENTARY PROTOCOL OF 1929 BETWEEN CHILE AND

PERU

121.  On 3 June 1929, Chile and Peru, having agreed to divide Tacna and Arica
between them instead of holding a plebiscite, concluded the Treaty of Lima. In light
of its repeated agreements, declarations, and assurances, Chile was now in a
position to negotiate with Bolivia the concrete terms of the cession of territory in
Avrica’s area, so as finally to grant its neighbour sovereign access to the sea. In stark
contrast to these obligations however, Chile concluded a secret Supplementary
Protocol with Peru, subjecting the transfer of Arica or other relevant territories to

Peruvian consent®®,

122.  Once the secret Supplementary Protocol became known to Bolivia, its
Ambassador in Washington submitted a Memorandum to the American Secretary
of State stating that Chile had acted in violation of its obligation to grant Bolivia
sovereign access to the sea on the Arica territory®™’. Bolivia did not succeed in
reversing the secret Protocol, but registered its position in Memorandum N° 327

dated 1 August 1929, affirming that “at no point has it renounced her right to have

155 See BM Vol. 11, Annex 53.
156 See BM Vol. I, Annex 107.
157 See BM Vol. 11, Annex 54.
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her maritime sovereignty restored”*>® and that “we are persisting and shall persist
in the policy of reintegration of our maritime sovereignty. We are not renouncing
the repossession of our free communication with the world, by way of the Pacific
Ocean.”™® Notwithstanding the temporary frustration of Bolivia’s rights and
expectations, Chile’s commitment to a sovereign access to the Pacific would once

again emerge in the years that followed.

IX.  The 1950 Exchange of Notes

123.  After the Chaco War against Paraguay (1932-35), the question of sovereign
access soon re-emerged in diplomatic relations with Chile. On 26 December 1944,
shortly before the conclusion of the Second World War, the President of Chile, Juan
Antonio Rios, told the Bolivian Ambassador in Santiago, Mr. Fernando Campero
Alvarez, that his Government was willing to consider any direct proposal that could
resolve Bolivia’s landlocked situation. When President Rios died, his commitment
to negotiations was immediately endorsed by his successor, Mr. Gabriel Gonzalez
Videla. In an interview on the occasion of his investiture in November 1946, the
new President confirmed to the Bolivian Minister of Foreign Affairs, Mr. Aniceto
Solares, in the presence of the Bolivian Ambassador in Santiago, Mr. Ostria

Gutiérrez, his willingness to “gradually” reach a solution to the problem*°.

124.  After the election in 1947 of Bolivian President Enrique Hertzog, Bolivia
made a concerted effort to negotiate with Chile on sovereign access to the sea,
largely through the efforts of Bolivia’s Ambassador to Chile, Alberto Ostria
Gutiérrez. Between 1947 and 1950, Ambassador Ostria Gutiérrez proposed a

number of possible solutions, including cession by Chile to Bolivia of the port of

158 See BM Vol. 11, Annex 23.
159 |hid.
160 See BM Vol. 11, Annex 56.
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Avrica. In meetings with Ambassador Ostria Gutiérrez on 8 November 1946 and
again on 6 January 194862 the Chilean President expressed Chile’s willingness to
negotiate sovereign access to the sea'®® and gave a commitment to “reaching an
agreement that gradually pleased the Bolivian aspirations.”'®* At a following
meeting on 17 June 1948, the Chilean President reassured the Bolivian Ambassador
that he would give instructions for the conclusion of an agreement through an
exchange of notes'®®. On 23 December 1949, after meetings with President
Gonzalez and Chilean Foreign Minister German Riesco, Bolivian Ambassadors
Enrique Hertzog (former President of Bolivia) and Alberto Ostria reported the
Chilean President’s statement that “by satisfying Bolivia’s longing for a port,
granting it a free and sovereign outlet to the Pacific Ocean, would make an
historical reparation.”®® It was also recorded that President Gonzalez emphasized
his “determined aim to provide a solution for Bolivia’s port issue during his
administration”, stating that “Chile will not demand any territory from Bolivia in
exchange for the zone it will cede Bolivia and that the compensation considered

will be of a different nature.”16’

125.  The correspondence between Ambassador Ostria Gutiérrez and the Foreign
Ministry and President of Bolivia continued to record Chile’s commitment to
negotiate sovereign access to the sea. These include records of meetings between
Ambassador Ostria and President Gonzalez Videla in March and July 1947168,

January 1948'%° and in particular on 1 June 1948, when President Gonzélez Videla

161 See BM Vol. Il, Annex 126.

162 See BM Vol. 11, Annex 59.

163 See BM Vol. 11, Annex 56.

164 See BM Vol. 11, Annex 59.

165 See BM Vol. 11, Annex 62.

166 See BM Vol. I, Annex 64. See also Annex 127.
167 See BM Vol. I, Annex 64.

168 See BM Vol. I, Annexes 57 and 58.

169 See BM Vol. 11, Annex 59.
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proposed the transfer of territory to the north of Arica for the construction of a port,
remarking that this would be a just act in the interest of both countries, and
expressing his willingness to formalize negotiations in writing’®. On 17 June 1948,
President Gonzélez Videla reaffirmed his proposal for the transfer of territory,
making an oral agreement for the formalization of negotiations, and gave the
relevant instructions to the Minister of Foreign Affairs, German Vergara Donoso.
After meeting with Ambassador Ostria, it was agreed to exchange notes in two
stages: one to agree in principle to grant Bolivia a sovereign access to the sea, and
another to specify the terms including compensation from Bolivia. For this purpose,
Ambassador Ostria submitted a draft note to Foreign Affairs Minister Vergaral’®.
Because of the domestic political situation in Chile, President Gonzalez Videla
delayed negotiations until parliamentary elections were held in March 1949. The
President told Ambassador Alberto Ostria Gutiérrez in an interview held on 23 July
1948 “I keep my word with regard to what | have told you on former occasions”,
and said that “[w]hat has been verbally agreed is as if it were already written.”"2
Some months later, the President of Chile expressed the view that giving Bolivia a
free and sovereign access to the Pacific would constitute a form of “historical
reparation.””® Negotiations were resumed in March 1949, following his
instructions. A year later, referring to the proposed transfer of territory, the
President declared to Ambassador Alberto Ostria Gutiérrez that the agreement to
negotiate on that basis was as good “as if they had been signed”, and that his

determination to conclude an agreement was “unwavering.”*"*

170 See BM Vol. 11, Annexes 60 and 61.
171 See BM Vol. 11, Annex 62.
172 See BM Vol. 11, Annex 63.
173 See BM Vol. 11, Annex 64.
174 See BM Vol. 11, Annex 65.
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126. During this same period, in April 1950, Chilean President Gabriel Gonzélez
Videla, on a visit to the United States, had informed American President Harry
Truman of a possible solution whereby Bolivia would agree to the use of the waters
of Lake Titicaca, located in the Bolivian and Peruvian Andes, for Chilean hydro-
electric development, in exchange for Bolivia receiving sovereign access to the sea,
noting that the United States might fund this project. President Truman reportedly
reacted favourably'’®. Nevertheless, Bolivia was never officially informed by Chile
about this project.

127. It was against this backdrop that in June 1950, the Bolivian Ambassador
Alberto Ostria Gutiérrez held a meeting with the Chilean Foreign Minister, Mr.
Horacio Walker Larrain, during which he submitted diplomatic Note N° 529/21

setting out Bolivia’s legal position as follows:

“The Republic of Chile, on several occasions and specifically in the
Treaty of 18 May 1895, and in the Act of 10 January 1920, entered
into with Bolivia, although not ratified by the respective Legislative
Powers, accepted the transfer to my country of an own access to the
Pacific Ocean.”®

128. In addition to these agreements, the Note also invoked the undertakings of
the President of Chile, Mr. Gabriel Gonzalez Videla, from his investiture in 1946
until 1950. In this regard, it proposed that:

“The Governments of Bolivia and Chile formally enter into a direct
negotiations to satisfy Bolivia's fundamental need to obtain an own
sovereign access to the Pacific Ocean, solving the problem of
Bolivia’s landlocked situation on the terms that take into account the
mutual benefits and genuine interests of both peoples.”t’’

175 See http://www.trumanlibrary.org/publicpapers/index.php?pid=269&st=boliviast1
176 See BM Vol. 11, Annex 109 A.
7 | bid.
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129. In response, through a Note dated 20 June 1950, the Minister of Foreign
Affairs of Chile, Walker Larrain, confirmed that:

“From the quotes contained in the note | reply to, it follows that the
Government of Chile, along with safeguarding the legal situation
established by the 1904 Peace Treaty, has been willing to study, in
direct negotiations with Bolivia, the possibility of satisfying the
aspirations of Your Excellency’s Government and the interests of
Chile.”8

130. The Chilean Note further declared that: “my Government will act

consistently with this position”!® and

“in a spirit of fraternal friendship towards Bolivia, is willing to
formally enter into direct negotiations aimed at finding a formula that
will make it possible to give to Bolivia a sovereign access to the
Pacific Ocean of its own, and for Chile to receive compensation of a
non-territorial character that effectively takes into account its
interests.”180

131.  Chile’s Note did not disagree in any way with Bolivia’s Note or otherwise
suggest that the substantive terms of the 1895 Transfer Treaty or 1920 Act were
inapplicable. On the contrary, it committed Chile to negotiating sovereign access

to the sea on substantially the same basis.

132. It was with this understanding that following the exchange of Notes, the
Chilean Foreign Minister declared:

178 See BM Vol. II, Annex 109 B.”
179 1bid.
180 | hjid.
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133.

134.
| reiterate what Chile has expressed on different occasions: its willingness to give
an ear, through direct negotiations, to the proposals that Bolivia may put

“Chile has expressed in different occasions, and even during sessions
at the League of Nations, its willingness to give an ear, in direct
negotiations with Bolivia, to the propositions this latter may pose,
aiming at fulfilling its aspiration of having a sovereign access to the
Pacific Ocean. That customary policy of our Ministry does not
diminish the right that the treaties in force bestow upon Chile. The
current Government is consequent with diplomatic antecedents
recalled and, thus, it is willing to engage in conversations with Bolivia
on the issue referred to.”*8!

Similarly, on 19 July 1950, the Chilean President declared that:

“consistent with the custom of the Ministry of Foreign Affairs of
Chile... I have never rejected discussing Bolivia’s aspiration for a
port. That is how | expressed it in San Francisco on behalf of the
Chilean Government, when | was governmental delegate to that
Conference. On assuming my mandate, in 1946 President Hertzog,
from Bolivia, reminded me about the promise, and I, in accordance
with a rule never denied by the Ministry of Foreign Affairs of the
Republic, replied to the Bolivian Head of State that | was in agreement
with opening talks on the proposed issue.””*é?

In August 1950, the Chilean Foreign Minister repeated that: “Furthermore,

forward.”183

135.
of the previously confidential diplomatic notes. Public reactions were mixed
however. The intention of President Gonzalez Videla to conclude an agreement on
the transfer of territory with Bolivia in exchange for use of the waters of Lake

Titicaca and the Bolivian Highlands had “exploded like a bomb in the circles of the

To this end, on 31 August 1950, both Parties agreed to publish the content

181 See BM Vol. I, Annex 66.
182 See BM Vol. 11, Annex 67.
183 See BM Vol. 11, Annex 68.
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opposition, both in Chile and Bolivia, and in the spheres of the Government of
Peru.”!8% After Chilean President Gabriel Gonzalez Videla’s term ended in 1952,
and in spite of the agreement formally entered into in 1950, no further progress was
made in the negotiations.

X. The 1961 Trucco Memorandum

136. On 10July 1961, when it became apparent that Bolivia would raise the issue
of sovereign access to the sea in multilateral fora, the Chilean Ambassador in La
Paz, Mr. Manuel Trucco, reassured the Bolivian Foreign Affairs Minister, Mr.
Eduardo Arze Quiroga, in a memorandum that:

“Chile has always been willing, along with preserving the legal
situation established by the Treaty of Peace of 1904, to examine
directly with Bolivia the possibility of satisfying the aspirations of the
latter and the interests of Chile.”18®

137.  The Memorandum invoked Chile’s Note N° 9 of 20 June 1950 as “clear
evidence” of these intentions. Based on this reassurance, the Bolivian Foreign

Affairs Ministry expressed its acceptance to:

“formally enter into a direct negotiation to satisfy the essential need
of Bolivia to obtain its own sovereign access to the Pacific Ocean, thus
resolving the problem of Bolivia’s landlocked status on the basis of
conditions that meet the mutual benefit and genuine interests of both
countries.”8

184 See BM Vol. 11, Annex 185.
185 See BM Vol. 11, Annex 24.
186 See BM Vol. 11, Annex 25.
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138. Inthe 1950s and 60s however, Chile had moved towards its plans to divert
water from the Lauca River®®’. In April 1962, as Chile moved forward with its plans
for the Lauca River, Bolivia broke diplomatic relations on the grounds that Chile’s
diversion of waters violated Bolivia’s rights. Amidst efforts by the President of the
OAS Council, Gonzalo J. Facio Segreda to mediate the dispute between the Parties,
Bolivia conditioned resumption of diplomatic relations upon Chile’s compliance of
its promise to negotiate sovereign access to the sea. Chile however rejected this
condition, claiming that it was not under an obligation to resume such
negotiations.* In order to justify its position, Chile began to deny its commitments
to solving what it described as the “port problem”, and suddenly began an
unwarranted attempt to equate Bolivia’s proposals with a revision of the 1904
Treaty. In a speech made on 28 March 1963, the Chilean Minister of Foreign
Affairs, Carlos Martinez Sotomayor, attempted to disavow the 1961 Trucco
Memorandum, on the grounds that it was not an official note and was not signed.
Implicitly conceding that the Memorandum would otherwise create an obligation
for Chile, the Foreign Minister went to great lengths to argue that memorandum is
merely “a document widely used in Foreign Ministries”*®° that “serves to record
something, so much so that in diplomatic jargon they are called Aide-Mémoire.”**
In this manner, Chile attempted to renounce its prior commitments and repeated
reassurances to Bolivia. However Bolivia kept claiming the fulfilment of Chile’s
commitments. One week after the Chilean Foreign Minister speech, Bolivian
Foreign Minister José Fellman Velarde exposed his country’s position in the
following terms: “The exchange of letter of June 1 and 20, 1950, according to the

rules of international law, constitutes a formal commitment between Bolivia and

187 See Chap. 3, Sec. | (C)(1) below.

18 Tomasek, R. D. “The Chilean-Bolivian Lauca River Dispute and the O.A.S.”, Journal of Inter-
American Studies 351, 335 (1967).
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Chile”*®! and also that “This commitment is an inseparable part of the legal regime
that regulates the relations between Bolivia and Chile and it is guaranteed, as any
other exchange of notes, by both states’ faith and their national honour’®,
Circumstances would however change in the 1970s, and Chile would once again

recognize its agreement to negotiate sovereign access with Bolivia.

XI. The 1975 Joint Declaration of Charana
A. THE AYACUCHO DECLARATION OF 1974

139. Following the Lauca River controversy, on February 1974, at the Tlatelolco
Mexico, conference of Ministers of Foreign Relations, the representatives of
Bolivia and Chile agreed on a meeting of their presidents in Brasilial®3. On 14
March 1974, a new round of negotiations was initiated. This coincided with the
assumption of power in Chile by the Government of President Augusto Pinochet in
1973, and with multilateral support for finally granting Bolivia sovereign access to
the sea. In a meeting between President Pinochet and his Bolivian counterpart
President Hugo Banzer, at the investiture of President Ernesto Geisel of Brazil in
Brasilia, there was agreement that Bolivia and Chile should conduct negotiations
aimed at solving pending and fundamental issues for both countries!®. A first
confidential meeting of a joint commission made up of representatives of the
Presidency, the Foreign Ministry and the Armed Forces was held in Santiago on 4
December 1974'%. A few days later, on 9 December 1974, Bolivia and Chile,

together with other American Heads of State, adopted the “Ayacucho Declaration”,

191 Bolivia, Ministerio de Relaciones Exteriores. Rumbo al Mar. Documentos trascendentales,
Departamento de Prensa y Publicaciones, La Paz, 1963, p. 60.
192 1pjd.

193 M. Ostria Trigo, Temas de mediterraneidad, Editorial Garza Azul, 2004, pp. 95-102.
194 See BM Vol. 11, Annex 128.
195 See BM Vol. 11, Annex 176.
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which made specific reference to Bolivia’s sovereign access to the sea. In that

Declaration, the American Heads of State expressed their view that:

“Upon reaffirming the historic commitment to strengthen the unity
and solidarity between our peoples, we offer the greatest
understanding to the landlocked condition affecting Bolivia, a
situation that demands the most attentive consideration leading
towards constructive understanding.”%

B. THE JOINT DECLARATION OF 1975

140.  Subsequently, on 8 February 1975, in the Bolivian border town of Charafia,
Presidents Banzer and Pinochet signed a “Joint Declaration”, in which Chile agreed
to resume diplomatic relations and to negotiate a solution to Bolivia’s confinement
from the Pacific Ocean. This agreement, which refers to the Ayacucho Declaration,
commits both Heads of State to: “search for formulas to solve the vital issues that
both countries face, such as the landlocked situation that affects Bolivia, taking into
account the mutual interests and aspirations of the Bolivian and Chilean

peoples.”’

141.  The resumption of diplomatic relations was agreed upon on this basis. This
Joint Declaration was published in the Treaty Series of the Ministry for Foreign
Affairs of Chile!®,

1% See BM Vol. 11, Annex 110.
197 See BM Vol. 11, Annex 111.
198 Under the name of the “Charafia Process”. See Ministerio de Relaciones Exteriores, Direccion
de Documentacidn, Departamento de Tratados, Tratados, Convenciones y Arreglos Internacionales
de Chile 1810-1976, Tratados Bilaterales, Chile-Bolivia, T. I, Santiago de Chile, 1977, cit., p. 259.
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C. OAS RESOLUTION OF AUGUST 1975

142.  Chile’s commitment to negotiate sovereign access to the sea was further
confirmed before the OAS. On 6 August 1975, the Permanent Council of the OAS
adopted by consensus, Resolution N° 157 entitled “Declaration of the 150"

Anniversary of Bolivia’s Independence”. This Declaration emphasized that:

“The landlocked situation which affects Bolivia is a matter of
continental concern; therefore, all American States offer their
cooperation in finding solutions which, in accordance with principles
of International Law and in particular those contained within the
Charter of the Organization of American States, support Bolivia to
eliminate the difficulties that this landlocked condition has caused to
its economic and social development, reconciling mutual interests and
promoting constructive relations.”**

143. It was therefore understood by the OAS, including Chile that Bolivia’s right
of sovereign access to the sea was “in accordance with the principles of
international law.” Chile’s delegate to the OAS, left no doubt that the Declaration
reaffirmed its earlier commitments to negotiate a solution to Bolivia’s landlocked

situation:

“The Chilean delegation agrees with the approval of the Declaration
formulated by the Permanent Council on occasion of this Bolivian
anniversary, and in doing so, reiterates the spirit of the Joint
Declaration of Charafia, expressing, once more, its spirit of
solidarity.”?%

200 See BM Vol. 11, Annex 163.
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D. PROPOSALS IN AUGUST 1975

144.  Following these diplomatic initiatives and multilateral efforts, on 25 August
1975, Bolivia’s Ambassador in Santiago, Guillermo Gutiérrez Vea-Murguia,
submitted an Aide-Mémoire to the Chilean Foreign Minister Patricio Carvajal,
proposing guidelines for negotiations. The core elements of the Bolivian proposal
included the following:

“2. The cession to Bolivia of a sovereign maritime coast found
between Linea de la Concordia and the limit of Arica’s Metropolitan
Area. This coast is to extend along a sovereign strip of land from the
said coast up to the Bolivian - Chilean border, and include the transfer
of the Arica-La Paz railway.”?"

145. 1t also proposed discussion on: “4.The cession to Bolivia of a piece of
sovereign territory 50 kilometres along the coast and 15 kilometres wide in a
suitable region to be determined, alternatively, close to Iquique, Antofagasta or

Pisagua.”?0?

146. Consistent with earlier agreements, there was no suggestion of a territorial

exchange, but rather, some other, non-territorial, form of compensation by Bolivia.

147.  On the second anniversary of his assumption of power, in his message to
the Chilean people, President Pinochet reaffirmed that: “Since the Charafia
meeting... we have repeated our unchanging purpose to study together with that
brother country, within a frank and friendly negotiation, the obstacles that limit

Bolivia’s development on account of its landlocked condition.”?%

201 See BM Vol. 11, Annex 174.
202 | pjd.
203 See BM Vol. 11, Annex 172.
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148. Eager to expedite a Chilean reply so that negotiations could move forward,
President Banzer of Bolivia sent a dispatch to President Pinochet on 19 September
1975, invoking the “spirit” of the Joint Declaration of Charafia, and the reliance of
the Bolivian Government and people on Chile’s promises and commitments?®,
Once again, President Pinochet reassured his Bolivian counterpart: “of the repeated
declarations | have made of the sincere and unchanging purpose of my Government
to examine with yours a positive and lasting solution for the issue of Bolivia’s

landlocked condition.””2%®

E. PROPOSALS IN DECEMBER 1975

149. Some months later, on 12 December 1975, the Chilean Foreign Minister
Patricio Carvajal orally conveyed his Government’s response to the Bolivian
Ambassador in Santiago, expressing Chile’s willingness to cede a sovereign
corridor to Bolivia north of Arica, consistent with earlier agreements. Within a few
days, on 16 December 1975, Bolivia accepted the “general terms” of the Chilean
reply through Note N° 681/108/75, and requested that the 12 December 1975 oral
offer be put in writing. Expressing appreciation for Chile’s decision to negotiate
sovereign access to the sea in concrete terms, the Note set out Bolivia’s
understanding that: “the other proposals put forward in the Aide Memoire of 26
August and those expressed by Your Excellency will be subject to negotiations that

take into account the satisfaction of mutual interests.””?%

150. Soon after, in a Note dated 19 December 1975, Chile set out its terms for

negotiations as follows:

204 See BM Vol. 11, Annex 69.
205 See BM Vol. 11, Annex 70.
206 See BM Vol. 11, Annex 71.
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“b) On this basis, the Chilean response is based on a mutually
convenient agreement that would take into account the interest of both
countries’ interest without containing any innovation to the
stipulations of the Treaty of Peace, Friendship, and Commerce signed
between Chile and Bolivia on 20 October 1904.

¢) As His Excellency President Banzer stated, the cession to Bolivia
of a sovereign maritime coast linked to Bolivian territory through a
territorial strip with the same type of sovereignty would be considered.

d) Chile would be willing to negotiate with Bolivia over the cession
of a strip of territory in the north of Arica up to the Linea de la
Concordia based on the following delimitations:

- North Boundary: the current Chilean boundary with Peru.

- South Boundary: Gallinazos ravine and the upper edge of the ravine
north of the River Lluta, (so that the A-15 road from Arica to Tambo
Quemado would totally be part of Chilean territory) up until a
southern point of Puquios Station, and then a straight line passing
through Cota 5370 of Mountain Nasahuento and continuing up until
the current international boundary between Chile and Bolivia.

- Area: the cession would include a land territory described before and
a maritime territory comprised between parallels of the end points of
the coast that would be ceded (territorial sea, economical zone, and
submarine shelf).”2" (See Figure V1)

207 See BM Vol. 11, Annex 73.
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FIGURE VI: CHILEAN PROPOSAL OF 19 DECEMBER 1975
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151. Contrary to earlier agreements, the Chilean Diplomatic Note imposed

certain conditions, including a territorial exchange:

“f) The cession to Bolivia described in section d) would be subject to
a simultaneous exchange of territories, namely Chile would at the
same time receive in exchange a compensatory area at least equal to
the area of land and sea ceded to Bolivia.

(..)

i) The Government of Bolivia authorizes the use by Chile of the
waters of the Lauca River.

J) The territory ceded by Chile would be declared a Demilitarized
Zone.
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(..)

I) Arriving to the final agreement, a solemn testimony will be left
mentioning that the territorial cession that permits the sovereign
access to the sea represents the full and definitive solution to the
landlocked situation of Bolivia.”?%

152.  Furthermore, invoking the Complementary Protocol to the 1929 Treaty of
Lima, Chile informed Peru through Diplomatic Note N° 685 about the content of
the Bolivian proposal, inquiring whether Peru would consent to the cession of
territory requested by Bolivia?®. On 19 November 1976, Peru submitted a

Memorandum to Chile in which it made its own proposal as follows:

“a) The eventual sovereign cession to Bolivia of a corridor through
the north of the province of Arica, parallel to the Linea de la
Concordia, which shall start on the Bolivian - Chilean boundary and
ends when reaching the Pan-American highway in the said province
which unites the port of Arica with the city of Tacna. This transfer is
subject to the condition detailed as follows.

b) The establishment, in the Province of Arica, following the Corridor,
of a territorial area under the shared sovereignty of the three States
Peru, Bolivia, and Chile, located to the south of the Peruvian-Chilean
boundary, between the Linea de la Concordia, the Pan-American
highway, the northern area of the city of Arica and the coastal region
of the Pacific Ocean.”?1°

153.  There were yet other terms attached to this condition:

“a) Establishment of a tri-national port authority in the port of Arica;

b) Granting Bolivia the rights to build a port under its full sovereignty
in accordance with the Peruvian interest to find a definitive, real, and
effective solution to the Bolivian landlocked status, for which it is
important that the mentioned country have its own port;

208 | bid.
209 See BM Vol. 11, Annex 72.
210 See BM Vol. 11, Annex 155.
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c) Bolivian sovereignty over the sea adjacent to the coast under shared
sovereignty;

d) The establishment by the three countries of an economic
development zone in the territory under shared sovereignty, in which
multilateral credit organizations will be able to cooperate
financially.”?!! (See Figure V1)

154.  Chile rejected the Peruvian proposal, maintaining that it exceeded the terms
of Note 685 of 19 December 1975212, Thus, the unprecedented Chilean requirement
of a territorial exchange with Bolivia, and its rejection of the Peruvian proposal of
an area under tripartite sovereignty, complicated the negotiations. However, the
consultation by Chile and corresponding response by Peru made explicit the will of
Chile to grant Bolivia a territory with an access to the sea. Furthermore, it complied
with the terms of the Supplementary Protocol of 1929 by which a country willing
to transfer territories to a third Power could not do so without previous agreement
between them. A year later, on 24 December 1976, President Banzer of Bolivia
publicly appealed to the Governments of Peru and Chile to amend their proposals

so that the negotiations could resume?*3,

211 |bid. pp. 28-29
212 5ee BM Vol. 11, Annex 26.
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FIGURE VII: PERUVIAN COUNTERPROPOSAL OF 19 NOVEMBER
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F. EVENTS IN 1977, INCLUDING THE JOINT DECLARATION OF JUNE 1977

155.  On 8 February 1977, on the second anniversary of the Joint Declaration of

Chararia, President Pinochet addressed a Note reassuring President Banzer that:
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“Given these difficulties, | believe it is advisable to redouble our
efforts and our good will, in order to advance from the state in which
the negotiation is currently and reach the goal we have set for
ourselves.

Your Excellency can have the highest trust in that my Government
will maintain its decision to obtain a good outcome.”?!*

156.  On the same day, President Banzer replied that:

“Your Excellency’s comments, reaffirming your determination to
move forward in these negotiations from their current position in this
crucially important diplomatic process, aimed at overcoming
Bolivia’s landlocked situation through a fully sovereign access to the
Pacific Ocean, without doubt, constitute a great encouragement to
strengthen our efforts to reach the goal that so preoccupies all
Bolivians.

I honour your word, Mr President that reflects your Government’s
firm decision to search for the fairest and most constructive
understanding in the highest spirit of Americanism.”?%

157. In order to push negotiations forward, the Bolivian Minister of Foreign
Affairs, Oscar Adriazola, visited his Chilean counterpart in June 1977. This

meeting ended with the signature of yet another Joint Declaration, noting that:

“the dialogue established through the Declaration of Charafa
corresponds to the effort of the two governments of deepening and
strengthening bilateral relations between Chile and Bolivia, through
the seeking of concrete solutions for their respective issues, especially
the one regarding the Bolivian landlocked situation.

In this connection, they note that pursuant to that spirit, negotiations
have been engaged aiming at finding an effective solution that allows
Bolivia to access Pacific Ocean freely and with sovereignty.” 216

214 See BM Vol. 11, Annex 74.
215 See BM Vol. 11, Annex 75.
216 See BM Vol. 11, Annex 165.
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158. Furthermore, Bolivia and Chile resolved:

“to deepen and activate dialogue, committing themselves to making
everything possible so as to take this negotiation to a happy conclusion
as soon as possible.

Consequently, they reaffirm the need of continuing with the
negotiations from their current status, aiming at reaching the objective
they have undertaken.”?’

159. In September 1977, following a meeting between the Presidents of Bolivia,
Chile, and Peru, a Joint Communiqué was issued whereby they “agreed to instruct
their respective Ministries of Foreign Affairs to continue their efforts to solve the
aforementioned problem, inspired by ideas of cooperation, friendship, and
peace.”?!® On 23 November 1977, in a Note addressed to the President of Bolivia,

the President of Chile confirmed once mor