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INTRODUCTION

1. This case raises the important question oe#tent to which a State is entitled to rely
upon promises and representations made by anotaée 8nd, more specifically, of the
circumstances in which one may insist that therodloes not arbitrarily and unilaterally close
down negotiations to which the two States have citedhthemselves to resolve a long-

standing matter between them.

2. Bolivia's case concerns “the non-compliancedbyle with its obligation to negotiate
in good faith a sovereign access for Bolivia to Bazific Ocean, and its repudiation of that
obligation. Chile’s obligation arises under international lffam a course of conduct over
more than a century, including agreements with \Baliand also Chile’s own unilateral
declarations, expressly and repeatedly affirmingt,tmotwithstanding Bolivia’s cession to
Chile of its coastal territories under the 1904atye Bolivia should not become perpetually
landlocked. Through this course of conduct, Chierd itself to negotiate in order to grant

Bolivia its own sovereign access to the Pacific &ce

3. In its Counter-Memorial, Chile attempts to deghg reality that has guided relations
between the two States. The factual record demaiestrthat throughout the past century

Chile and Bolivia have been in agreement on thsserial points:

- The existence of an obligation to negotiate in pridegrant Bolivia its own
sovereign access to the sea;
- The independence of that obligation from the 1962hiy; and

- A shared understanding of what a ‘sovereign aciteige sea’ entails.

As was explained in Bolivia’'s Memorial, it is thebdrary and unilateral repudiation of this
position by Chile that led to the initiation of #eeproceedings.

4, Chile’s Counter-Memorial fails to address Bilis legal case. It pursues a combined
strategy of ignoring the applicable law, denying thistorical continuity and cumulative

effect of the facts, and recycling Chile’'s miscltdeaization of Bolivia’s claim as an attempt

1 BM, para. 3.
2 BM, paras. 440-482.



to modify the 1904 Treaty, despite the expressctigje of that argument by the Court in its
Judgment of 24 September 2015.

5. First in regard to the applicable law, Chile does ri#cmately address the point that
obligations may result not only from express agremis) but also, as the International Law
Commission (ILC) has recognised, from the unildtes of a Stafe While focusing on
whether the many agreements and joint declaratraade by the Parties are legally binding or
not (it being Bolivia’s contention that they arending), it is remarkable that Chile’'s
voluminous Counter-Memorial does not discuss esbppany of the analogous doctrines in
international law. Chile simply asserts categohjctiat: “[t{jhe objective intention necessary
to create a legal obligation cannot be inferreanfranother State’s expectations, as Bolivia
suggests®.

6. It is Bolivia’s position that Chile’s obligatis in this case arise from agreements and
unilateral declarations expressing its intentiobédoound. Further, the Court has recognized
that even without such express agreements andrdggtes, a mere course of conduct can
indicate an intention to be bound based on “an asiom, recognition, acquiescence or other
form of tacit consent to the situation.In this regard, Chile’s Counter-Memorial hasédédito
refute Bolivia’s alternative argument that evenniine of the multiple agreements and
declarations made by Chile expressed an intentdoetboundguod non Chile’s repeated
representations over more than a century creatgiihhate expectations for Bolivia, on which
Bolivia relied, thus giving rise to legally bindirpligations for Chile.

7. Secondin regard to the facts, Chile ignores the histrcontext and continuity of the
dispute, including Chile’s own express and repeatidmations that Bolivia’s sovereign
access to the sea must be retained and resolveddoyiation. In a clear attempt to diminish

the cumulative effect of more than a century ofaten consistent conduct, Chile portrays

3 See International Law Commission, Guiding Pritespapplicable to unilateral declarations of Statgsable
of creating legal obligations, ILC Yearbook 2006IMb Part II.
4 CCM, para. 4.18.
5 Land, Island and Maritime Frontier Dispute (El Satlor/Honduras: Nicaraguantervening), 1.C.J. Rep.
1992,
p. 350, para 364.



express and repeated agreements and unilateradraksmhs accepting an obligation to
negotiate as “sporadic” diplomatic exchanges thanttuated longer periods of silence”. The
facts indicate the exact opposite.

8. Beginning in the nineteenth century, and extenthroughout the twentieth century,
Bolivia and Chile consistently and continuouslyageized their commitment to negotiate a
settlement to put an end to Bolivia’s landlockeatss, which Chile had initially imposed by
force. This course of conduct was in furtherantdhe Parties’ historical understanding
following Chile’s occupation of Bolivia’'s coastagrtitories in the War of the Pacific in
1879. In the 1884 Truce Pact, Chile and Boliviasidered negotiations as a way to provide
Bolivia a sovereign access to the sea. This comemt was confirmed in the 1895 Transfer
Treaty by providing for sovereign access through dhcupied Peruvian territories of Tacna
and Arica once their status was resolved as betvtele and Peru. The 1895 Transfer
Treaty did not ultimately enter into force. Sinniya the 1904 Treaty was concluded by Chile
and Bolivia at a time when the dispute betweeneCaild Peru concerning sovereignty over
those territories remained unsettled. In fact, Wweetin the 1920 Act, the 1926 Matte
Memorandum, or other exchanges between the Palti@sg this period, Chile and Bolivia
were in agreement that the question of sovereigesscwould be resolved only after the
status of Tacna and Arica determined. In anticgmatdiscussions continued between Bolivia
and Chile on a formula to provide a sovereign axteshe sea.

9. This understanding was confirmed by the 192y of Lima, which finally resolved
the question of sovereignty over Tacna and Aricaveen Chile and Peru. Although that
Treaty wages inter alios actan regard to Bolivia, Chile and Peru specificatiyntemplated
in their agreement the cession of part of thisittasyr in the future to a third party
(undoubtedly, Bolivia) and provided a mechanismliapple to such cession. In addition to
the significance of Chile’s own conduct, this reaitign of Bolivia's continued interest was
confirmed by Peru’s letter of 26 July 2016 to theu@, recognizing that negotiations on
sovereign access during the Charafia process (I®)75-§ome fifty years after the Treaty of

Lima was concluded — reflected the “firm intentioh finding a solution to Bolivia's



landlocked situation” consistent with “the agreemestipulated in Article 1 of the

Supplementary Protocol to the 1929 Treéty”

10. Because of the devastating Chaco War (19328&Yyeen Bolivia and Paraguay the
guestion of sovereign access was not actively pdrsagain between the Parties until
1941. In 1950, this culminated in the conclusidram agreement in an exchange of notes
between the Parties “to formally enter into a direegotiation aimed at searching for a
formula that could make it possible to give Boliigaown and sovereign access to the Pacific
Ocean”! There is no doubt that this was a formal legallyding agreement. Chile’s own
1961 Trucco Memorandum reaffirmed the commitmendenay Chile in the 1950 Exchange
of Notes. Chile attempts to dismiss the Memorandasn an inconsequential internal
document, although it was in fact submitted to ®aliin the course of formal diplomatic
exchanges. In any event, the allegedly ‘internbfracter of the document could only give it
greater weight in confirming — that is, in Chile/eew, the Chilean Government placing its
position on record for its own reference — thatl€hiad in fact expressed its willingness to

negotiate sovereign access and thus had an imeotioe bound.

11.  Attempts to find a negotiated solution wenerfalised in 1975 through the conclusion
of a Joint Declaration by the Parties’ respectiveatts of States. Chile accepts that what
followed in the Charafa process (1975-78) were ténesd negotiations on the possible
transfer from Chile to Bolivia of sovereignty ouerritory to grant Bolivia sovereign access
to the Pacific.® It denies, however, that the Joint Declaratiomstitutes a binding
agreement, even if it was published in the TreaeS of Chile, and was thus quite plainly
and publicly treated by Chile as a legally bindimgreement rather than a mere political
commitment. In that agreement, the Parties “detide find a solution for “the landlocked

situation that affects Bolivid”

8 Note from the Ambassador of Peru to the Kingddithe Netherlands, Carlos Herrera, to the Registfaine
International Court of Justice, 26 July 2@@6a. 4.3BR, Annex 370.

7 Note from the Bolivian Ambassador to Chile, Allse®stria Gutiérrez, to the Minister of Foreign #ifs of
Chile, Horacio Walker Larrain, N° 529/21June 1950BR, Annex 265.

8 CCM, para. 1.5.

° BM, Annex 111 para. 4.



12. That shared resolution was reaffirmed in thenes year, 1975, by a unanimous
Declaration of the Organisation of American Sta(@AS) on the 150 Anniversary of
Bolivia’s Independence. It affirmed that “[t|hen@locked situation which affects Bolivia is a
matter of continental concern.” The Chilean deliegato the OAS specifically indicated that
it “agrees with the approval of the Declaration’dafreiterates the spirit of the Joint
Declaration of Charafia”. This was a legal undéngaknade by Chile before the entire OAS
membership to find a solution to Bolivia's landleckcondition. The OAS remained seized of
the matter, and further declarations were madenénfollowing years, notably in its 1983
resolution calling on the Parties to find “a formdibr giving Bolivia a sovereign outlet to the

Pacific Ocean®

13. Against this background of a consistent andicaous course of conduct in fulfilment
of the clear historical understanding that Bolimast not remain landlocked, Chile argues
that while the obligation to negotiate “is saidhave arisen between the latter part of the
nineteenth century and 1989...Bolivia is unable ttpto any specific date on which the
obligation it claims came into existencé” The factual record does not support that
contention. At multiple points, Chile entered iagreements and made unilateral declarations
that individually and cumulatively created and rafied the obligation to negotiate Bolivia’'s
sovereign access to the sea. Chile also makes afubke fact that “in more than 20 years of
engagement following the restoration of democracyhile in 1990... Bolivia never once
alleged that Chile was under an obligation to nieg@iwith Bolivia over sovereign access to
the Pacific Ocean'? The fact is that during this period, Bolivia riéed Chile’s commitment
on several occasions before Chile repudiated 2011 and refused to negotiate any
further. That is exactly why Bolivia finally decideo initiate proceedings before the Court in
2013.

14. Third, in regard to the characterization of the dispu@bjle misrepresents both
Bolivia’s case and the Court’'s Judgment on PrelarynObjections in order to recycle its
arguments on jurisdiction. In particular, Chilergists in its view that an obligation to

negotiate sovereign access is inconsistent withctirginued validity of the 1904 Treaty

10 See BM, pp. 72-79.
1 CCM, para. 1.5.
2. CCM, para. 1.5.



because that instrument ‘conclusively settled tlaten. That contention was the sole basis
of Chile’s invocation of Article VI of the Pact ddogota to object the Court’s jurisdiction,

which was squarely rejected by the Court in thiofaihg terms:

“The provisions of the 1904 Peace Treaty ... do nqiressly or impliedly
address the question of Chile’s alleged obligatmnegotiate Bolivia’s sovereign
access to the Pacific Ocean. In the Court’s viberefore, the matters in dispute
are matters neither “settled by arrangement betweerParties...” nor governed
by agreements or treaties in force on the datd@fconclusion of the [Pact of
Bogota]” [i.e. as at 30 April 1948}

15.  Chile’s continuing refusal to distinguish beémethe obligation to negotiate a

sovereign access to the Pacific Ocean and the emdiemt obligations arising under the 1904
Treaty is the basis of its argument that none ef ékchanges between the Parties could
constitute legally binding commitments becauseRheies recognized that the negotiations
were without prejudice to the 1904 Treaty. Bolili@s consistently maintained, and the Court
has recognized, that reaffirmation of the validifythe 1904 Treaty in negotiations is wholly

consistent with the Parties’ consent to a distimatl separate obligation to negotiate the

sovereign access for which the 1904 Treaty hagrmtided.

16. Chile further claims that the outcome of negimns on sovereign access would be
inconsistent with the 1904 Treaty. Both Boliviateise, and the Court’s conclusions,
however, are clear in this regard. It has beelnvi2dd consistent case from the outset that the
Court is only called upon to establish whetherdhisran obligation to negotiate in order to
give Bolivia a sovereign access to the sea, butmdetermine the precise modality of such
access. Bolivia stated clearly in its Memorial thatyond that obligation, “[the two States
themselves will negotiate the exact terms of tlmteseign access:* Similarly, the Court
held that:

“Even assumingrguendahat the Court were to find the existence of such a
obligation, it would not be for the Court to presl@iine the outcome of any
negotiation that would take place in consequendhaifobligation.®

8 Judgment of 24 September 2015, para. 50.
¥4 BM, para. 3.
%5 Judgment of 24 September 2015, para. 3.



17. The meaning of this obligation, like the megrof every legal obligation, can be the
subject of detailed and precise analysis and exedast one point is clear. The obligation
means that Chile may not refuse to include the tgqpresf Bolivia’s sovereign access to the
Pacific Ocean on the agenda of negotiations witlivBo it cannot simply declare that there

is nothing to negotiate and completely refuse sows the matter in good faith.

18. This Reply consists of three Parts. Part Isde&h Chile’s serious misinterpretations
of matters of principle, surprisingly including igss already settled by this Court. The first of
them refers to Chile’s biased reading of the Judgnw 24 September 2015, and the
consequences arising from the rulir@h@pter 1). Bolivia is unfortunately forced to clarify
that, contrary to Chile’s insistence, the dispwéolke the Court is neither a dispute based on a
right of sovereign accesA), nor a legal controversy that involves the 190daty 8). The
second misinterpretation concerns Chile’s new giteamredefine Bolivia’s invocation of the
obligation to negotiate, which has been, againpssly distorted Chapter 2). Bolivia re-
establishes the legal framework of the obligation hegotiate as preliminary
clarification (A) before spelling out the precise content of thikgabion as agreed upon by
the Parties, namely the materialization of theeseign access to the Pacific OceBiy @nd

concludes with the meaning of the expression “seigaraccess to the se&)(

19. Part 1l aims to clarify and complete Chileatml treatment of the legal framework of
the obligation to negotiate on sovereign accesshé sea. As for the legal principles
applicable to the caseCliapter 3), Bolivia addresses a number of matters in dispute
concerning the expression of an intention to benbdoand the obligation to negotiate in good
faith (A), as well as the precise legal basis that undemulivia’s claim B). Then, in view

of Chile’s efforts to undo its own acts and condamstl erase the legal implications arising
from them, Bolivia is obliged to bring them undewiew to demonstrate that each of them
establishes a clear obligation to negotiate, aatl e said obligation results not only from
general international lanChapter 4), but also from Chile’s specific and unequivoagkent

to negotiate sovereign access to the S#wter 5). To this end, Bolivia demonstrates that,
contrary to the Counter-Memorial’s efforts to dduthem, Chile’s intention to negotiate a
sovereign access to the Pacific Ocean is manifeteaugh agreements, declarations,
unilateral acts, and consistent conduc). Because of Chile’s mistreatment of central event

in particular, Bolivia needs to clarify the meangd scope of central instruments such as the



1920 Act and the 1926 Matte MemoranduB);(the 1950 Exchange of NoteS)( the
reiteration of the 1950 Agreement and the 1961 daudemorandumD); the Charafia Joint
Declaration E); agreements and unilateral acts within the OA®l #he undertakings post-
1990 €). Part 1l concludes with important consideratidrased on estoppel and legitimate
expectations as further legal bases of the obtigaitd negotiateGhapter 6). After defining
their natureAd), and the conditions and effects arising from mstd and legitimate
expectationsR), Bolivia demonstrates that, as consequence déGlacts and conduct, both

constitute bases of Chile’s obligation to negotatovereign access to the Pacific Océ&gn (

20. Part 11l sets out to unveil Chile’s attempftcteate a fragmented and partial account of
the historical background and its legal consequernoe showing that the obligation to
negotiate binding upon Chile is the result of aglstanding and consistent commitment
(Chapter 7). Bolivia demonstrates that Chile’s rejection bé tuninterrupted and consistent
nature of its commitment is artificial and, morendiamentally, does not stand the factual
record A), a historical backdrop which clearly denies and&cts Chile’s misrepresentation
of its own responsibility during crucial events Buas the Charafia proceBy,(and its
aftermath, which clearly shows that, contrary toatvhas been submitted in the Counter-
Memorial, Chile’s own acts and conduct do not supgbe contention concerning the
termination of the obligation, as its own commitrinennegotiate was consistently reaffirmed
since then(@). Part 11l concludes with a series of final rengaR).

21.  This Reply concludes with Bolivia’s formal snissions to the Court.

22.  The Reply is accompanied by the annexes egfdr in the footnotes throughout it,
including an index listing the annexes, which angaaized, in chronological order,
in Volumes Il to V. A number of the documents tBalivia filed as annexes in the Memorial
remain relevant to the Reply and, except in casesssary, Bolivia does not file them for a

second time. Bolivia begins the numbering of theexes filed with this Reply at Annex 234.



PART |
CHILE HAS MISINTERPRETED BOTH
THE 2015JUDGMENT OF THE COURT AND BOLIVIA 'S CLAIM

23.  The Chilean Counter-Memorial reveals a mispretation of both the Judgment on
the preliminary objection issued by the Court on S&ptember 2015 and the substantive
content of Bolivia’s case on the merits. In thikdi@ing two chapters, Bolivia defines the true

scope, first of the judgment by the Court, and sdcof Bolivia’'s case on the merits.
CHAPTER1
CHILE’ S MISINTERPRETATION OF THE JUDGMENT OB4 SEPTEMBER OF2015

24. In its Judgment of 24 September 2015, the Cogjgcted Chile’'s preliminary
objection. In doing so, it clarified a number ofits regarding the scope of Bolivia’s case.
By raising once again arguments that were rejebtethe Court®, Chile appears to have

profoundly misunderstood the consequences of thetS@aJudgment on jurisdiction.

25. Specifically, Chile maintains its assertioattiBolivia’s claim is a ploy designed to
bring before the Court a claim concerning its rightsovereign access to the sea; and Chile
reiterates its assertion that Bolivia’s true pugpds to revise the 1904 Tredfy These
assertions of a hidden agenda have already beentedjby the Court. It is therefore
necessary to clarify the conclusions of the Coultisgment on the preliminary objection,
namely that the dispute before the Court is nottidreBolivia has a right to sovereign access
as suclf and that the object of the dispute is not thesiewi of the 1904 Treat;

% CCM, para. 1.17.to 1.19.

7 CCM, para. 1.4.

8 Judgment of 24 September, 2015, para. 32.
9 Judgment of 24 September, 2015, para. 33.
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A. Bolivia's case is not a dispute about a right of s@reign access

26.  The Court confirmed that the dispute is natala “right” of Bolivia to have access to
the sea. As demonstrated below, the case subnibiteBolivia to the Court concerns an
“obligation tonegotiaté. The object of the negotiation is a “sovere@ptess” to the Pacific

Ocean for Bolivia, the outcome of those negotiaioat being predetermined.

27. Bolivia does not claim that this sovereignemscconstitutes a “right”. Its claim is that
negotiations on this matter are required, and tiiatrequirement to negotiate constitutes a
right for Bolivia and an obligation for Chile. Thigbligation has arisen as a result of a
consistent set of formal agreements, unilatera ant other legal processes such as informal
agreements, tacit agreements, and acquiescencstappel stemming from a consistent
course of conduct and representations by Chile bichwBolivia has relied. In brief, the

obligation arises from a large variety of sourcegdmd formal treaties.

28. Bolivia's position has been confirmed by theu@, which recalled that: “Bolivia does

not ask the Court to declare that it has a rigisioiereign acces¥”

29. The ultimate objective of the negotiationsnely Bolivia’'s sovereign access to the
sea, has been repeatedly confirmed. By way of elantipe Chilean Minister of Foreign
Affairs, Patricio Carvajal Prado, wrote to the Badn Ambassador in Santiago, Guillermo

Gutiérrez Vea Murgia , on 19 December 1975 stating:

“3. Furthermore, Your Excellency expressed theigide of your Government for
the intentions expressed by the President of Cibil@egotiate with Bolivia a
sovereign maritime coast linked to the Bolivianritery through an equally
sovereign strip of land.”

“4. c) As His Excellency President Banzer statéeh tession to Bolivia of a
sovereign maritime coastline, linked to Bolivianritery through an equally
sovereign territorial strip, would be considered.”

20 Judgment of 24 September, 2015, para. 33.
12



“4. d) Chile would be willing to negotiate with Bala the cession of a strip of
territory north of Arica up to the Concordia Lineaded on the following
delimitations:?*,
30. Further, on three separate occasions, Chiedstully documented proposals for the
establishment of a corridor for Boli¥&a Notably, Chile has already recognized before the
Court that it engaged in negotiations regardingivBs access to the sea, stating in its

Rejoinderin thePeru v. Chilecase that:

“1.43 [Peru] expressed no opposition to the notiat the boundary parallel with
Chile would become the maritime boundary betweem Red a then-envisaged
Bolivian corridor to the sea to be ceded by Childhe existing Chile-Peru
maritime boundary would have become the BoliviasRearitime boundary??

31.  Chile even provided the Court with a map dbswy the proposed corriddt Chile

further stated:

“3.17 One of the issues specifically mentioned e tPresidential joint
declaration, called the Act of Charafa, was Bolvaccess to the sea. Following
this, Chile and Bolivia commenced negotiations omsea of arrangements to
provide Bolivia access to the sea. Negotiationsreadhed an advanced stage by
late-1975 and continued well into 1978.”

32. Only new negotiations between the Partiesdestarmine the modalities of Bolivia’'s

sovereign access to the sea. The Court agree®wlitha’s position:

21 CCM, Annex 180. There are then thirteen paragsdpdm (a) to (m), describing the envisaged corridor in
considerable detail, including its limits and geaqgrical characteristics.

22 They are as follows: the proposal as initiallydman the Treaty and protocols for the transfeteofitories
(1895) the proposal made by Chilean President Gen2didela to Ambassador Ostria Gutiérrez (1948-
1950); and the “Charafia proposal”’ under the Detitaragigned by Presidents Banzer and Pinochet (1975

2 Case concerning maritime dispute (Peru v. Chi@ile’s Rejoinder, p. 28, para. 1.43. Chile dedoa full
section to “Peru’s Acknowledgement of the MaritiBeundary in the Context of a possible Access to the
Sea for Bolivia (1975-1976)", see at 140-145.

24 The proposed maritime zone for Bolivia and itsihadaries were depicted in ChileRejoinderin the Case
concerning maritime dispute (Peru v. Chil8ge figure 73: Diagram showing the Peruvian psapof 1976.

25 |bid., p. 141, para. 3.17.
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“it would not be for the Court to predetermine thecome of any negotiation that
would take place in consequence of that obligatfén.

33. Contrary to Chile’s attempts to divert the @suattentior’, the Court itself clarified:

“The subject-matter of the dispute is whether Cigl@bligated to negotiate in
good faith Bolivia’s sovereign access to the Pacfiicean, and, if such an
obligation exists, whether Chile has breached®it.”

B. Bolivia’s case is not a dispute about the 190 reaty

34. In its Application of 24 April 2013, Bolivia geiested the Court to rule that Chile was
subject to an obligation to negotiate in good fétlivia’s sovereign access to the sea. This is
the main purpose of the Application. Bolivia do@s seek to question the validity of the 1904
Treaty.

35. This was the conclusion of the Court in itdghaent of 24 September 2015, rejecting
Chile’s argument that a hidden agenda existed @& Bblivian claint®. In reaching this
conclusion, the Court was careful to analyse thavamt provisions of this Treaf),deducing
that:

“The provisions of the 1904 Peace Treaty set fathparagraph 40 do not
expressly or impliedly address the question of €silalleged obligation to
negotiate Bolivia’s sovereign access to the PaGfiean.?!
36. However, Chile persists in asserting that Bodivian claim is a reformulation of
Bolivia's alleged “longstanding aspiration to chartpe settlement agreed in the 1904 Peace
Treaty”®?. Based on this assertion, Chile dedicates an itapbrchapter of its Counter-
Memorial (Chapter 3 of Part I) to the significantelaims the 1904 Treaty would have with
respect to the present dispute. By doing so, Cdilempts to place before the Court two

26 Judgment of 24 September, 2015, para. 33.

2T CCM, para. 1.4.

28 Judgment of 24 September, 2015, para. 34 and 50.

29 Judgment of 24 September 2015, para. 33 andf &Ckl, 1.4.

30 Judgment of 24 September 2015, para. 40 andafmitpparagraphs.
31 Judgment of 24 September 2015, para. 50.

32 CCM, para. 1.4in fine
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issues that are not related to the present clajrthe transit right that the 1904 Treaty grants
Bolivia through Chilean territory and ports, ang Ghile’s submission that the 1904 Treaty
entirely and definitively settled all points of dige that might exist between the two States.

37. However, the Court’s decision as to its jugsdn is final. As the Court stated in its
Judgment of 2007:

“The Court will however observe that the decis@mn questions of jurisdiction,
pursuant to Article 36, paragraph 6, of the Statigegiven by a judgment, and
Article 60 of the Statute provides that “[t]he judgnt is final and without
appeal”, without distinguishing between judgments qurisdiction and
admissibility, and judgments on the merits”

1) Arrangements that are based on the right of traoeitstitute an issue independent of

sovereign access to the sea

38. For a State, enjoying a transit right is faifuand legally distinct from having a
sovereign access to the sea. In international Mg, distinction is recognized in the
differentiation that is made between coastal Stated land-locked States in the United
Nations Convention on the Law of the 8t he transit through its own territory grantedeby
coastal State to another State deprived of a setmaains conditional on the consent of the

coastal State.

39. Chile refers to the alleged advantages enjbyeBolivia pursuant to the 1904 Treaty.
It cites Article VI of the 1904 Treaty by virtue afhich Bolivia is granted a right of
commercial transit through Chilean territory andtpon the Pacifi, and Article VII of the

same Treaty, which allows Bolivia to set up its osustoms agency in certain defined pitts

40. Chile, however, refrains from mentioning sesi@ifficulties that are widely known in
the region. In practice, the free-transit regimedserely restricted and limited and is far from

being observed by Chile. For the purposes of tiesgnt proceedings, Bolivia wishes only to

33 Application of the Convention on the Prevention dhhishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment])l.Reports 20Q7t p. 43, para. 117.

34 Part X, Articles 124 to 132 of the Convention,[l€cember 1982, 1833 UNTS 3.

35 CCM, para. 3.21.

36 CCM, para. 3.27.
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underline that the difficulties encountered by Bli illustrate perfectly the difference
between transit rights and sovereign access. Sineerely enjoys a transit right, Bolivia
depends on the solutions and approaches to imptati@nthat Chile chooses to addtpt

41. A sovereign access exists when a State doedapend on anything or anyone to
enjoy this access. Non-conditionality is a key iegaent for the sovereign character of the
access. A transit right purportedly granted to Halis not equivalent to a sovereign access.
The transit right is distinct from, and cannot umdi@e, Bolivia’s claim regarding Chile’s

obligation to negotiate Bolivia’s sovereign acctsthe sea.

42.  This is reflected in the Court’'s Judgment 4fSeptember 2015, in which the Court
clearly accepted that the present dispute was mmitethe status of the 1904 Tre&tyThe
Court recognized that it is a dispute of a différeind, namely the obligation upon Chile to

negotiate in good faith a sovereign access todhda@ the benefit of Bolivia.

37 To mention but a few struggles faced by Boliviaaodaily basis: discontinuity of operations of #rica-La
Paz railway; the privatization of the Arica, lquayand Antofagasta ports; the increase of port sesyi
storage and custom'’s fees; endless controls of/iaalicargo in transit; deteriorated motorways livgkiArica
to the Bolivian frontier; regular strikes of thei@lan customs and port employees; unilateral tariffeases;
long waiting periods to access services; limitedkipg lots for drivers; serious violation of badiaman
rights of truck driversetc See Address by President Evo Morales Aymé&! B8riod of Session of the
United Nations Human Rights Council Geneva, 23 &aper 2016BR, Annex 371 And also see Note
from the Permanent Mission of the Plurinationalt&taf Bolivia before the UN and other international
organizations, to the Presidency of the Human Rigtuncil, N° MBNU-370/41, 10 October 201BR,
Annex 372 Further, the diminishing competitiveness of Baivian economy as a consequence of the
elevated fees, reduced connectivity, and highetsamisaccess to global markets. $egroving Trade and
Transport for Landlocked Developing Countries: A T¥ears Review/Vorld Bank-United Nations Report in
Preparation for the P United Nations Conference on Landlocked Develop@muntries (LLDCS)
November 2014 (available at http://unohrlls.orgtoos-content/uploads/2013/09/Improving-Trade-and-
Transport-for-Landlocked-Developing-Countries.pdBor further analysis and details of the economic
impact, see BM Annex 180.

38 Judgment of 24 September 2015, para. 33.
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2) The obligation to negotiate a sovereign acceshéosea exists independently of the

1904 Treaty as recognised by the Court and by thetjge of both Parties

43. For more than a century, the Parties agreetherfact that the matter of Bolivia’'s

sovereign access to the Pacific Ocean had not bettled by the 1904 Treaty and that
negotiations on this matter did not undermine theafly. Chile itself proceeded on this basis
when agreeing to enter into negotiations with BalivAt the preliminary phase of the present
proceedings, Bolivia had the opportunity to understow, at various stages of this century-

old negotiation, Chile expressed its opinion os tesué®.

44, In its Counter-Memorial, Chile seeks to gloser the stance it repeatedly took and,
seeking to avoid its obligations, tries to predealivia’s claim as simply a new formulation

of Bolivia’s alleged desire to amend the 1904 Ty¥aiSince such an amendment would not
be possible without Chile’s consent, Chile uses 1864 Treaty to render any negotiation
aimed at granting Bolivia a sovereign access imptessThe Chilean stance, however, is

inconsistent.

45. On the one hand, Chile insists on the invibtglof treaties and is careful to remind
the Court that, pursuant to Article Il of the 19Dekaty, Bolivia recognized the Chilean claim
over its conquered territori€s Consequently, in Chile’s view, as of 1904 no riggion is
possible on a Bolivian sovereign access to the €gathe other hand, however, Chile
recognizes that, at different stages during thentwth century, both States entered into
negotiations to provide Bolivia with “some form sdvereign access to the Pacific Océan”
Chile goes so far as acknowledging that a bindiniggation to negotiatenight have existed
but then asserts that, were it to be the case, ancbbligation would have already been
fulfilled as both States had negotiated in goothfand negotiations failed — so that #tatus

quoresulting from the provisions of the 1904 Treagswnaintainetf.

3% CR 2015/19. See also Judgment of 24 Septembér, pata. 23 and 47.
40 CCM, para. 1.4.
41 CCM, para. 3.11.
42 CCM, para. 1.13 (b).
43 CCM,ibid.
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46. In a subsequent chapter of its Counter-Mema@dhile again insists on the fact that
any question of sovereignty between both Statessetied once and for all in 1984In the
same paragraph however, Chile admits that diplanetchanges and political negotiations

could have brought about a change in the “allocabiosovereignty”.

47. A central question that arises in the presase is therefore very simple: if Chile
considers the 1904 Treaty to be an obstacle tonagtiation aimed at giving Bolivia a
sovereign access to the Pacific Ocean, why dideGiok stop all negotiations as soon as the
Treaty entered into force?. Why, on the contrargl, @hile repeatedly continue negotiating

and participating actively in them so frequently?

48. In the following paragraphs, (i) Bolivia relsathe context in which both Parties
adopted the formula according to which the seaotiBblivian access to the Pacific Ocean
should occur “independently of the 1904 Treaty” dimdrefers to a series of key examples

that leave no doubt as to the Parties shared positithis regard.
(1) The relevant context

49.  As soon as the end of the Pacific War drew, r@aile’s most immediate interest was
to hold the natural resources Bolivian coastalttaies™. In the longer term, however, it was
also in Chile’s own interest not to leave Bolivamtilocked® because this would be a source
of both resentment and economic difficulties forlida that could negatively impact the

stability of the region and Chile’s own interedisfferent Chilean authorities subsequently
confirmed Chilean policy toward Bolivia. For exampthe President of Chile, Anibal Pinto,

stated to the Deputy Governor of Tacna on 2 Ju801#s follows:

“The bases for peace would be on the part of Balivénunciation of its rights
over Antofagasta and the littoral that stretches tapLoa [River], and, in

4 CCM, para. 3.3.

4 BM, Annex 39. This was the recognized goal of thar as reflected in the 1884 Truce Pact. Chilean
Plenipotentiary Minister Kénig cynically recalledin the 1900 ultimatum and it is recorded undetiche 11
of the 1904 Treaty.

46 As expressed by Domingo Santa Maria (the ChiRasident) in January 1884, five years after thet sif

hostilities: “we must grant [Bolivia] an accessitsfown to the Pacific’. BM, Annex 36.
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compensation, we would cede Bolivia the rights thatarms have given us over
the Departments of Tacna and Moquegtfa.”

50. Two years later, as a peace treaty was baingidered, the addressee of this letter

wrote to the President of Chile:

“There are two essential points in this Treaty: it@rporation into Chile of all
the former Bolivian littoral and the amendment ofihdaries north of Camarones
for Bolivia to have an outlet to the Pacific and lbeated between Chile and
Peru™®

51. The same requirement was expressed by thea@hMinistry of Foreign Affairs in a

communication to the National Congress of Chilé896 declaring that:

“The Government of Chile, believes that is in itterest to make all possible
efforts and do what is legally possible while obg®y commitments that have
been made, to fulfil the national aspiration of Belivian people, not only on
account of the benefit that Chile would gain briggiunder its sovereignty and
dominion the coastline it currently occupies praviglly but also, in view of the
political interest in fulfilling an urgently felteed of its neighbour. The fulfilment
of that need is essential for its independencetentg, as it is not only the
importation and exportation of goods that Bolivieeks but also to end its
landlocked condition and to be able to communiedta the other nations as a
sovereign State to, conclude treaties of navigatimw trade. Neighbouring
Bolivia, as Chile does, it cannot be indifferentatmation perpetually upset by a
disorder that will last until it secures the futfiént of its need, its independent and
economically effective international access to Bacific Ocean. Within this
conviction, the Government, after detailed congitlen, has resolved in Council
to adopt the policy to do everything possible, witthe bounds of international
honour aforementioned, to satisfy that natural hafp@olivia and the first step in
this regard would be, undoubtedly the completiontld treaties exchanged
already by approving the Additional and ExplanatBrgtocols submitted to the
National Congress todat?:

52. Official Chilean policy toward Bolivia was thuclearly stated, with a twofold
objective: i), taking possession of the Boliviarastline and ii) giving Bolivia an outlet to the

sea located on the lands conquered from Peru. Hawénstorical circumstances did not

47 J. M. ConchagChilean Initiatives toward a strategic alliance twiBolivia (1979-1899)(2011), p. 69BR,
Annex 365

48 0. Pinochet de la Barr@ummary of the Pacific War - Gonzalo Bul2801), p. 222BR, Annex 350

49 BM, Annex 189 (emphasis added).
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allow the simultaneous achievement of both objestivihe peace agreement signed with
Peru by virtue of the 1883 Treaty of Ancén guaradtthe transfer of the Peruvian province
of Tarapaca to Chile. The result was that occupiedsian territories could not be returned to
Bolivia without disrupting the continuity of Chileaterritory (which now included the
province of Tarapaca). Thus, sovereign acceska®ea had to be secured on territories to

the north of Tarapaca.

53. A solution had been foreseen in the 1895 egalhese agreements were prepared
and negotiated over a long time, and duly ratifedthough they did not ultimately enter into
force’®. Chile is wrong in asserting that Bolivia basesciaim on the Transfer Treaty of 1895,
and erroneously claims that this Treaty did noteenhto force “by agreement” of the
Parties. These Treaties presented the solution to theftldoobjective mentioned above.
The Peace Treaty of 18 May 1895 established Chalerginuing possession of the conquered
territories and deprived Bolivia of the 400 kilomeetoastling?. The Treaty on the Transfer of

Territories of the same date anticipated puttingiaah to the landlocked situation of Bolitia

50 In its Counter-Memorial Chile focuses on onlytpai paragraph 16 of the Court’s Judgment. Chileeso
that, “As the Court has already observed, the IB@hsfer Treaty ‘never entered into force™ (CCMara
2.4). However, the Court stated in that same papgr This Treaty included provisions for Bolivia t
regain access to the sea, subject to Chile acquisivereignty over certain specific territories’eeS
Judgment, Preliminary Objections, 24 September 204f. 16.

51 CCM, para 1.8, 2.2, 2.4, 2.9 and 3.8. The enity force of the 1895 Transfer Treaty was abortedri
unorthodox manner. There was no agreement betwekvidBand Chile “to leave the 1895 Treaties withou
effect”, as Chile contends. On the contrary, thehaxge of ratifications of 30 April 1896 and theleange
of notes of 29 and 30 April that year are the esgian and evidence of the parties’ commitment tceed
with the approval of the protocols that were diging processed. Final approval was left pendirtgwii
Bolivia's consent, but rather by Chile’s failure comply with its commitments. Chile was warned hg t
Bolivian Chancellery: “that Bolivia complied witltsiduty to sanction the stipulations agreed upahthat it
was the Government of Chile which, in the midstcofistant hesitation, delayed their definitive semgt
leaving to the present the approval of the afordimeed explanatory Protocols pending by its Corgres
Bolivia, however, persisted in its intention to ofththe stipulated arrangements and instructetetgation
in Chile to continue taking the steps leading ® dpproval of the aforementioned Protocols.” Cacwlf the
Ministry of Foreign Affairs of Bolivia to the Legamns of Bolivia abroad, 25 January 19&R, Annex 234.

52 BM, Annex 99.

53 BM, Annex 98.
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54. No return of conquered territories that wenenferly Bolivian was contemplated. The
then-envisaged outlet to the sea was to be prowhedhat had previously been Peruvian
lands. These can be divided in two groups. Fitsg¢ tegion of Tarapaca in the south
(previously Peruvian territory, then Chilean bytw@ of the Treaty of Ancon in 1883)

Second, the regions of Tacna and Arica in the nouhder Chilean administration, although
of an undecided status in 1895 because a refereridudecide whether they would be

returned to Peru or would become Chilean was tleaulipg.

55. Preferably, the maritime outlet to be given Bolivia would have been on the
territories located in the northern regions, Taand Arica. For Chile to dispose of them,
however, the scheduled referendum had to be ifavwsur. Chile undertook that if the result
of referendum was not in its favour, it would gBelivia a less important sea outlet on what
had previously been Peruvian territory to the sputhich was indisputably under Chile’s

pOSsessio.

56.  The unsuccessful event of 1895 is revealinf®objectives governing the position of
Chile. Two principles were established as a resulhe new power relationship created at the
end of the 1879 military conflict: first, that Beia could not reclaim its coastal territories

occupied by Chile and, second, that Bolivia shawdtlbecome a landlocked country.

57. In this context an agreed position emergedrdary to which the search for a
Bolivian access to the sea should occur “indepethdeh the 1904 Treaty”. This formula
meant that the outlet granted to Bolivia could b@tiocated on its former coastal territory but
elsewhere. Chile added a further requirement, natheit its territorial continuity could not
be interrupted. Consequently, any transfer ofttayrihad to be located in the far north of

Chile along its boundary with Peru.
(i)  Keyexamples

58.  This compatibility between respect for the 49Dreaty and the negotiation of a
sovereign access to the Pacific Ocean for Boligiaexplicitly recognized in the 1919

Memorandum:

54 BM, Annex 97.
5 BM, Annex 98.
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“V. Independently of what was established in thedeeTreaty of 1904, Chile
accepts to initiate new negotiations aimed at fyatig the aspirations of the
friendly country, subject to Chile’s triumph in tpéebiscite®®.

59. In 1923, this recognition was reiterated agminexplicit terms by the Chilean

authorities when it was affirmed that:

“The revision of our treaty, furthermqgres not a necessary legal conditidor
entering into negotiations to realise Bolivia's ides. that Treaty does not contain
any other territorial stipulation than the one dedg Chile’s absolute and
perpetual dominion of the area of the former Latoincluded in the Atacama
Desert, which had been the subject of a long despetween the two countries.
[...] Chile will never recognize the obligation tovgia port to Bolivia within that
zone, because it was ceded to us definitively amcbrditionally in 1904, and
also, because, as | said in my note of the 6thhisf month, such recognition
would interrupt the continuity of its own territoripowever, without modifying
the Treaty and leaving its provisions intact anduihforce and effect, there is no
reason to fear that the well intentioned effortshaf two Governments would not
find a way to satisfy Bolivia's aspirations, progdl that they are limited to
seeking free access to the sea and do not taKertheof the maritime vindication
that Your Excellency’s note suggests.”

60. The meaning of Chile’s position is clear; “itiare vindication” was only possible in
regard to territories other than those ceded byvBolunder the 1904 Treaty. The above
explanation of its Foreign Minister was provideduly after Bolivia approached the League
of Nations hoping to recover its lost territori€zhile did not want the issue of a possible
return of former Bolivian territories to be raisédbwever, it was willing to grant to Bolivia
its own access to the Pacific Ocean in northemitaeies on lands won by Chile (or that Chile

expected to obtain) from P&fu

% BM, Annex 19; CCM, Annex 117.

57 CCM, Annex 126 (emphasis added).

%8 An apparent difficulty of a purely formal natusbould be addressed. In 1904, the territories @h@and
Arica were not under Chilean sovereignty but mereiger Chilean administration. However, when in4.90
Chile signed the Treaty with Bolivia delimiting theespective territories, it included that northeegion of
Tacna and Arica. This Treaty therefore delimitegl bloundary between Bolivia on the one hand andhen
other, regions with an ambiguous juridical stafta¢na and Arica. Once their status was decide®#91
Tacna was returned to Peru and Arica remained &hil€onsequently, the boundary resulting from $@41

Treaty signed between Bolivia and Chile remainedghme boundary between those two States andgon th
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61. The subsequent landmarks of the history ofribgotiations, i.e. the Exchanges of
Notes of 1950 or the Agreement of 1975, confirns thiterpretation and the agreement
existing between both States on this point. Repglymthe Bolivian note of 1 June 1950, and
recalling the previous commitments of his counthge Foreign Minister of Chile declared
that:

“... together with safeguarding the legal situatistablished by the Treaty of
Peace of 1904, has been willing to study, througgctinegotiations with Bolivia,
the possibility of satisfying the aspirations ofethGovernment of Your
Excellency...”

“and that, motivated by a fraternal spirit of fristip towards Bolivia, is willing
to formally enter into a direct negotiation aimedsaarching for a formula that
could make it possible to give Bolivia its own aswl/ereign access to the Pacific
Ocean®®,

62. A proper analysis of the previous exchandgesrly shows the meaning of the
expression “together with safeguarding the ledailasion established by the Treaty of Peace
of 1904” is clear. Chile would not accept any tfanghat would return to Bolivia the
seacoast which was part of the Chilean territoryvbiue of the 1904 Treaty. However,
another solution would be compatible with the Clmleequirement to comply with the 1904

Treaty.

63. The same analysis applies to the 1961 Trucemdfandum (named after its author,
the Chilean Ambassador), and the exchanges betinegmwo States that started in 1975 and
represented the most advanced stage of negotiaBmiwvia noted that no reversal of the

cession of territories secured in the 1904 Trea&g wequired: there would be no return to
Bolivia of the territories that had previously beender Bolivian possession. At the same
time, Chile made an offer to Bolivia of a territdocated north of Arica to grant it sovereign

access to the sea. During these different stagesgutiations, Bolivia always demonstrated
its agreement with Chile’s interpretation of thgugement to negotiate.

other side, the boundary delimiting the Tacna nediecame the frontier between Peru and Bolivia.tBee
map produced by Chile: CCM, page 39.

59 See Note from the Minister of Foreign Affairs@iile, Horacio Walker Larrain, to the Bolivian Angsador
to Chile, Alberto Ostria Gutiérrez, N° 9, 20 Jur$bQ,BR, Annex 266.
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64. In the event that negotiations successfullytdethe granting to Bolivia of a corridor in

the region of Arica, depending on the exact natfithhe modalities of the sovereign access to
be agreed on by the Parties, a modification oftibendary established by the 1904 Treaty
may have been required. But neither State considéreas an obstacle as the 1919

Memorandum demonstrates in stating that:

“VI. It would be a matter of a prior agreement &t@mine the line to indicate the
boundary between the areas of Arica and Tacnha wioald come under the
dominion of Chile and Bolivia, respectively, as at the other commercial
compensation or compensation of another kind thatldvbe the basis for the
agreemenf®.

65. During the most advanced negotiations, ther&tsnegotiations started in 1975, the
written record makes clear that Chile considered 1804 Treaty as an obstacle for former
Bolivian territories to be returned to Bolivia, budt to negotiations on a Bolivian sovereign
access to the sea involving territories locatethennorth. As confirmed by eminent Chilean

lawyers:

“Dans l'esprit du gouvernement de Santiago, lesoci@gjons avec la Bolivie
doivent aboutir & un accord autonome par rapporolte autre pratique
conventionnelle antérieure entre les deux paysa Sighifie que le Traité de Paix
de 1904, qui a consolidé les arrangements teaiarentre les deux pays, n'est
d'aucune facon interprété, modifié ou révisé pandevel accord objet de la
négociation. De ce point de vue, l'accés souvetaita Bolivie a la mer serait
juridiguement entierement indépendant des réclamsthistoriques relatives a la
perte du littoral maritime, et le principPacta sunt servandaerait donc
respecté®,

66. In summary, the practice and conduct of bottiésaover many decades demonstrates
that negotiations to grant Bolivia a sovereign asde the Pacific Ocean were independent of
the 1904 Treaty. The Parties never contemplatedabitegation of Article Il of the 1904

Treaty whereby Bolivia ceded its coastal territeie Chile. Both States accepted that the part

60 BM, Annex 19 and CCM, Annex 117.
61 R. Diaz Albonico, M. T. Infante Caffi, F. Orregficufia, « Les négociations entre le Chili et la i@el
relatives a un acces souverain a la meAwmnuaire francais de droit internationavol. 23, No. 1 1977,

p.353,BR, Annex 313
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of the boundary located further north in Tacna/Arould be modified and that this would be

independent of the 1904 Treaty.
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CHAPTERZ2
CHILE'S MISINTERPRETATION OFBOLIVIA’'S CLAIM

67. Bolivia has asked the Court to declare thakeGs under an obligation to negotiate in
good faith a sovereign access to the Pacific Odgalivia dedicated an important part of its
Memorial to the nature of that obligatiéhThe Court, in its Judgment on the Preliminary

Objection, defined the scope of the respectiverasmnis:

“Moreover, should this case proceed to the meBtdivia’s claim would place
before the Court the Parties’ respective contestiabout the existence, nature
and content of the alleged obligation to negotsateereign accesy.

68. Given that Chile has misinterpreted the Balivclaim, Bolivia is forced to clarify it.
The nature and content of the obligation upon Ctolsegotiate clearly derives from the
prolonged and continuous conduct of the Partiesesihe end of the Pacific War (Truce Pact
1884). Chile, however, asserts that the exchangis Bwlivia on this subject were purely
political and as such could not have created aggl lebligatiod*. Basing its argument on a
distinction between obligation of means and obiayabf result, Chile distorts and confuses

Bolivia’s claim.

69. In accordance with the Court’'s expectationtireed above, in this Chapter Bolivia
will analyse in further detail the obligation bindi upon Chile. First, Bolivia demonstrates
that such an obligation qualifies as an obligatmnegotiate (A). Second, Bolivia shows that
this obligation to negotiate has a precise andnddficontent, namely an obligation to
negotiate a sovereign access to the Pacific O&ami\(d, to conclude, Bolivia spells out the

legal meaning of the terms “sovereign access te¢haé (C).

62 See Chapter Il (p. 97) and Chapter IIl (p. 15/ alivia’'s Memorial.
63 Judgment of 24 September 2015, para. 33.
64 CCM, para. 1.1.
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A. An obligation to negotiate

1) In international law, the obligation of Chile belgs to the category of obligations to

negotiate

70.  The obligation that Bolivia invokes is an ghliion to negotiate. This category of
obligation is well known among the obligations tha¢ identified under international 18w
Underpinned by the principle of good faith, the degature of such an obligation is
indisputablé&®,

71. In the present proceedings, the obligationetgotiate arises from a variety of sources
that will be presented in Part Il, Chapter 5. Tandastrate the nature of this obligation,
Bolivia highlights the particular significance diet Joint Declaration of Chardfiawhich

constitutes:

65 See further Part I, Chapter 4 below. The obiaramay be defined as “I'obligation imposant auxteaaires
d’'une relation internationale spécifique, I'engagemet la conduite de bonne foi de négociations” (J
Salmon (dir.),Dictionnaire de droit international publjcBrussels: Bruylant, 2001, at p. 767). The States
concerned must “régler avec sagesse un compromigi®ts” (P. Reuter, « De I'obligation de négocieim
Il processso internazionaglé&tudi in onore di Gaetano Morelli, Milano: Gidfr1975, p. 714). The goal is to
reach an agreement and the “reconnaissance d’'ungendans laquelle les partenaires peuvent aller a |
rencontre I'un de l'autre”lid.).

66 “En dépit du degré élevé d’appréciation subjectju’elles comportent au profit de ceux qui y smimis et
du fait que leur mise en ceuvre nécessite habitoeli¢ I'intervention d’accords complémentaires (agur
de discussions unilatérales discrétionnairesylidigations de coopération, de négociation, de wtatson et
méme de simple considération (d’'un événement fétemtuel en vue d’'une action également éventuelle)
constituent des obligations juridiques, dont umstipeut déterminer, dans certains limites, si edlest
exécutées de bonne foi. Leur violation entraineriémes conséquences que tout autre obligatioriquat]
See «La distinction entre textes internationauxpdeée juridique et textes internationaux dépourdas
portée juridique (a I'exception des textes émarmast organisations internationals): septieme Comomss
rapport provisoire», Michel VirallyAnnuaire de I'Institut de droit internationalol. 60, issue 1, 1983 p.
255,

67 CCM, Annex 174.
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“...I'affirmation solennelle par les parties d'un acd ou d’'une série d’accords

entre elles, portant sur des points importantsedes|relations mutuelles ou sur

des principes — juridiques ou non — destinés a gmey ces relation&®.
72. Chilean lawyers, commenting on the procesh®{Charafa negotiations in which the
two States engaged in 1975, clearly characterizenh tas the implementation of an obligation

to negotiate:

“La réponse du gouvernement chilien peut en fa# €onsidérée comme une
promesse unilatérale, étant donnée qu'elle coadtauceptation d'une norme de
conduite, dont l'objectif est de commencer une oégjon. En tout cas, la portée
de l'obligation est bien clairement limitée a uimapde négociation, idée que le
texte chilien suggere en parlant de «...cadre pm@ négociation destinée a
atteindre une solution... %

73. The quote above highlights certain key eleméddtsthe part of Chile, there was the
“acceptation d’'une norme de conduitdhe word “norme” is unequivocal. Moreover the
same authors use the term “obligation”, which imgla binding requirement. The phrase
“portée de I'obligatioh further underscores its characterisation as amatidn to negotiate.

It is also acknowledged that this isr&&fociation destinée a atteindre une solution

2) Chile seeks to deny the legal nature of its obiayato negotiate

74. Before the Court, Chile seeks to deny that itound by an obligation to negotiate by
asserting the following: i) negotiations were negenducted; there were simply discussions
or diplomatic exchanges; ii) The willingness to oegte expressed by Chile was merely a
political posture. There was no intention to createy legal obligation; iii) Subjective
declarations of intent cannot create an objectgally binding commitment. Each distortion

of the historical record is addressed in turn.

58 See «La distinction entre textes internationaaxpdrtée juridique et textes internationaux dépasirde
portée juridique (a I'exception des textes émankast organisations internationals): septiéeme Coniomiss
rapport definitive», Michel VirallyAnnuaire de l'Institut de droit internationalol. 60, issue 1, 1983, p.
198.

69 R. Diaz Albonico, M. T. Infante Caffi et F. Oreyicufia: « Les négociations entre le Chili et lalide
relatives a un acces souverain a la meknnuaire francais de droit internationabol. 23, No. 1, 1977, p.
353,BR, Annex 313.
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75. The first distortion by Chile in its Counterelhorial is to replace the term
“negotiations” (which has a legal content) with tregue term “discussions” or by the very
general expression “exchanges that were purelyostgtic and political™®. However, by

doing so, Chile ignores the string of documentd @hile itself produced recording its
commitment to enter into “negotiations” that intféicpursued. It is worth dwelling on some

revealing examples to solve Chile’s lack of rigor.

76. On 18 January 1978, in a letter to the Bafiviresident Hugo Banzer Suérez, the
President of Chile, Augusto Pinochet Ugarte stated:

“I reiterate my Government’s intention of promoting the ongomegotiation
aimed at satisfying the longings of the brotherrtopto obtain a sovereign outlet
to the Pacific Ocearl...] In order to locate the real prospectsiué negotiations
that we are committed torour Excellency considered it appropriate to make
brief review of what happened from August 1975 &bed when the Government
of Bolivia submitted its guidelines to commencélt”

The Chilean Head of State does not refer simplydistussions but to “negotiations”,
reflecting the fact that he committed himself t@yage in them and the “intention” of his

Government to promote them.

77. That Chile is in fact well aware that these #&wue negotiations (as opposed to
diplomatic and political exchanges), is reflectedthe title of the book published by its

Ministry of Foreign Affairs “History of the ChileaBolivian Negotiations, 1975-197&"

78.  The term “negotiations” was also used by Chiéore the Court when, during the
proceedings against Peru regarding their maritioreldy, it mentioned a “possible access of
Bolivia to the sea”. Chile referred to “negotiatsobetween Chile and Bolivia in 1975-1976,

which envisaged an exchange of territoriés”

79.  The second distortion by Chile in its Courimorial is its assertion that a State’s

expression of a “willingness” to do something (tegatiate with Bolivia regarding its

0 CCM, para. lll 2.
' BM, Annex 78; CCM, Annex 236 (emphasis added).
2. CCM, annex 189.

73 Case concerning maritime dispute (Peru v. Chi)ile’s Rejoinder, para. 3.16.
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sovereign access to the sea) cannot constitutgahdeligation for that Staté Chile cites a
note of 1923 from the Chilean Foreign Ministerie Ambassador of Bolivia as evidence that
no commitment exists. In this text the Ministertaesahis “willingness to discuss the proposals

that the Bolivian Government wishes to present’ile&Ctoncludes that:

“Chile’s expressed ‘willingness’ was not languageable of evidencing an intention
to create any legal obligatiof¥’

80. The historical record shows that Chile repdigteised the term “willingness” to
characterize its position regarding the possiboityroviding Bolivia with a sovereign access
to the sea. Chile seeks to restrict the scopei®inbrd by suggesting that it always refers to a
political posture, distinguishing it from the terfintention”. However, this is a false
distinction’®. In order to establish an obligation of a Statégrinational law does indeed take
into account the intention expressed by this Statéhe present case, and interpreting the
terms in good faith, there is no opposition betwdenterms “willingness” and “intention”;
the affirmation of one (the willingness) indicateg existence of the other (the intention). In
Part Il of the present Reply, Bolivia will demorate how the various acts of Chile evidence

its intention to be bound.

81.  The third distortion by Chile in its CountereMorial consists in drawing a distinction
between, on the one hand, subjective statemerttsvthdd only commit their authors and, on
the other hand, objective actions binding the Sfate

82. However, Chile cannot disregard the fact tihnat “objective” manifestation of an

intention occurs through:

“des aspects sociaux, Cc’est-a-dire dans les maaifess extérieures,
objectivement constatables, qui lui ont permistdiatire a I'efficacité dans la
création du droit™,

74 CCM, para.1.28, 4.2 and 5.27. See further Pa@Hapter 5.

> CCM, para. 5. 27.

6 See further Part Il, Chapter 5.

7 CCM, para. 4.7.

8 See «La distinction entre textes internationauxpdeée juridique et textes internationaux déposirde

portée juridique (a I'exception des textes émarmast organisations internationals): septieme Comomss
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83. Declarations and commitments made by Statdodties are fundamental to
establishing a State’s objective intention. It islivestablished that when a Head of State or a
Minister of Foreign Affairs intervenes in the areofiinternational relations, he does not

speak on his own behalf but on behalf of his State.

84. The jurisprudence of the Court does not suppbe possibility that State
representatives who have made legally binding daittans® on behalf of their Government
may withdraw from their statements and claim thatytwere mere political declarations. In
the Maritime Delimitation and Territorial Questions lweten Qatar and Bahrain Casthe
Court noted:

“The two Ministers signed a text recording commitise accepted by their
Governments, some of which were to be given imntedapoplication. Having

signed such a text, the Foreign Minister of Bahr&@nnot in a position

subsequently to say that he intended to subscribeto a ‘statement recording a
political understanding’, and not to an internatibagreement®.

85. In accordance with the jurisprudence of thau& Chile may not now dismiss as
words with merely political significance all decdépons and exchanges by which they have
asserted their willingness to grant Bolivia a seigm access to the Pacific Oc&gnand

disregard the rules governing international retagioonducted in good faith.

86. Indeed, even if it had made a merely politmainmitment,quod non Chile cannot
deny that:

rapport provisoire», Michel VirallyAnnuaire de I'Institut de droit internationalol. 60, issue 1, 1983, p.
238.

7 As recalled by the ICJ iAegean Sea Continental Shelfi determining what was indeed the nature of the
act or transaction embodied in the Brussels Comqguénithe Court must have regard above all to tigahc
terms and to the particular circumstances in wilitickas drawn up” Greece v. Turkey), Judgment, I.C.J.
Reports 1978p. 3 at p. 39, para. 96).

80 Maritime Delimitation and Territorial Questions lveten Qatar and Bahrain, Jurisdiction and Admisipil
Judgment I.C.J. Reports 19931122,

81 CCM, para. 4.7 and 4.14.
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“A State that has entered into a purely politicamenitment is subject to the
general obligation of good faith which governs tbenduct of subjects of
international law in their mutual relations.

Consequently, it is subject to all legal obligasomesulting from such a
commitment, in particular when it has created tlppearances of a legal
commitment on which another person has relied atiteiconditions required by
international law for the creation of such obligat are fulfilled®.

3) Contrary to Chile’s claims, Bolivia repeatedly ikenl the existing obligation to

negotiate

87. By seeking to single out certain events franoagoing series of historical facts, Chile
tries to demonstrate that there has never beamyatime in more than one hundred years of
relations regarding this issue with Bolivia, anyh&éeiour that could have the effect of
creating a legally binding obligation. According @hile, throughout this long period, only
“sporadic diplomatic and political exchanges” ageritified®®, and Chile characterizes the
main instances of past negotiations as “discretk \ary different period$“. Chile now
claims that, prior to filing the case before theu@pBolivia had not maintained that an

obligation to negotiate existed for CHile

88. However, this characterisation of the his@riecord is not supported by the facts.
Bolivia’s stance has remained consistent throughphst decades. On numerous occasions
dating back to the beginning of the twentieth cgntBolivia referred to the fact that Chile
(which, from the time of the ratification of itsrtgorial conquests onward, affirmed its
willingness to negotiate a solution to the landkxtisituation of Bolivia) had committed itself
to negotiate and had, consequently, to deliveh@dommitment. Admittedly, due to certain
periods of Bolivia’s history, phases of more inmggotiations were momentarily paused,;
however, as soon as they were successfully over@wti@a continued raising its claim and

Chile, for its part, left the door open to negatins until 2011, when it was abruptly closed.

82 “International documents with legal effect, amdernational documents that are lacking in legébaf:

Conclusions du rapport définitif, Annuaire daktitut du Droit International, Vol. 1l, Tome ISession de
Cambridge, 1983, p. 141.

8 CCM, para. 1.3.

84 CCM, para. lIl.2.

8 See CCM, para. 5.40, 6.8. and 9.10.
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89. This is addressed in more detail béfpvimowever, for present purposes, it is worth

highlighting some key examples:

a. In a note addressed to the League of Nations cgp8&8iber 1922, reference is made
to “the promise contained in the speech of M. Edwathe Chilean Delegate, during
the course of that meetirfy’ The speech referred to was made before the Asgemb
of the League of Nations during the session of 1®8/recalling the promise that
had then been made, Bolivia assumed that Chiledhalide by that promise.

b. In 1929, in the Memorandum addressed by Bolividh® US State Department,
Bolivia first recalled Peru’s stance (which was ope granting Bolivia an outlet to
the sea on its former provinces), and then the deothe message by Peru’s
President Leguia in 1926 as follows:

“The Problem of the Pacific cannot be solved withiowoking the right of Peru
and, in any case, our fraternal willingness toBuadivia in securing an exit to the
sea which she claims with such great need.”

Bolivia then underscored that these declarationsnaibted their authors:

“Such eloquent and solemn declarations, coming ftben Governments which
participated in the struggle of 1879, did not sedestined to be cast into
oblivion”88,

c. The 1950 Exchange of Notes was preceded by lengjdoussions that had been
initiated as early as 1941, reflecting the pendssye between the two States and

Bolivia’s concern to remind Chile of its commitment

d. Bolivia reminded Chile that it was engaged on tathf negotiations and that it had
to pursue them, during a speech of the Foreignstniof Bolivia on 3 April 1963,

when he said:

86 See below, Part lll, Chapter 7 (A).

87 See CCM, Annex 122. The meeting referred to weld bn 28 September 1921. The exchanges between
1921-22 need to be read in the light of the Bol@iaile meeting of 10 January 1920, CCM, Annex 118.

8 BM, Annex 23.
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“The Exchange of Notes of 1 and 20 June 1950, doogrto the norms of
International Law, constitutes a formal commitmbeatween Bolivia and Chile in
order to give Bolivia an own and sovereign outtetite Pacific Ocean and to give
Chile, in return, an appropriate compensation ihaiot territorial in nature. This
commitment is inseparable from the legal regimeegowmg the relations between
Bolivia and Chile and is guaranteed, as any otkehange of Notes, by the faith
of both States and their national horfér”

When the Bolivian Minister speaks of “the juridicagime”, it is clear that he is referring to a

legal commitmenrif.

e. Similarly, in 1967 the Bolivian President Barriestexplicitly asked Chile to deliver

on its commitment made in the Notes of 1950:

“The unshakeable belief that the existing committeenust be fulfilled assign
meaning to the attitude adopted by Bolivia as g¢cciaim that the obstacles to its
full development be overcome, thus seeking to ente peace and progress of
this part of the continent?.

f. In 1977, the Foreign Ministers of Bolivia and Ghitespectively made a joint

statement in which:

“...they indicate that...they initiated negotiationsnad at finding an effective
solution that allows Bolivia to count on a free auVereign outlet to the Pacific
Ocean®?,

g. On 26 October 1979 while addressing the Generakmbyy of the OAS, the
Bolivian delegate publicly recalled the long list @ammitments made by Chile,
according to which Chile offered Bolivia an accésdhe Pacific Ocean. This was

done in front of all of the States of the contiffént

8 BR, Annex 287.

% CCM, Annexes 165 and 166.

%1 CCM, para. 16, d) and Annex 170.

92 BM, Annex 165, CCM, Annex 222.

9% BM, Annex 203 and CR 2015/21; Organization of Ameerican States, Minutes of the Second Sessidineof
General Commission of 26 October 1979, Boliviaredate, Gonzalo Romero, pp. 360-361, CCM, Annex
248.
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90. The obligation to negotiate established thihoagch acts entails two consequences.
First, Chile cannot refuse to enter into negotiai@n the sovereign access to the sea and
cannot rely upon any projected improvement of thee-transit regime to indefinitely
postpone the resumption of negotiations. Seconid, Iegally binding obligation does not
require the Parties to engage only in general dsous; it imposes an obligation to negotiate

on a specific subject matter, as examined in turn.

B. An obligation to negotiate the specific outcomof the sovereign access of Bolivia

to the Pacific Ocean

91. The content of an obligation to negotiate ltsswn the one hand, from the general
applicable principle and, on the other, from mopeciic elements, depending on the
particular objective pursued through negotiation.

92.  As set out in Part Il of this Reply, the getharinciple applicable results from the
obligations upon all States laid down in Article 88the UN Charter. Any State having a
dispute with another State shall settle it by padameans listed in the Charter, the first of
which is negotiation. In the present case, howes Jex generaliss complemented by the
lex specialisthat arises from the specific commitments made hyeCaccording to which
Chile stated its willingness to negotiate with B@ia sovereign access to the Pacific Ocean.
This second source of the obligation arises froemgbecific subject matter in question. This
section of the Reply examines first the way in viahilsis subject matter has been described,;
and based on this description there will follow amalysis of the nature and scope of this

obligation.
1) An obligation to negotiate a specific objective
93.  As stated by the Court:

“...the precise nature and limits of which [an obtiga] must be understood in
accordance with the actual terms in which they Hmen publicly expressetf”

94. In their exchanges, Bolivia and Chile consiyeidentified the subject matter of the

negotiations into which they were willing to enteramely the granting to Bolivia of

9 Nuclear Tests (Australia v. France), Judgment,d.®eports 1974, p. 25para. 51.
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sovereign access to the Pacific Ocean. These ma&gos8 have a specifically defined
objective that the Parties must pursue, namelyutcap end to Bolivia’s situation as a State
without a seacoast. Many examples exist of exclmbhgeveen the two States in which Chile
commits itself on this subject matter. Some keyngpias are recalled in the following

paragraphs (emphasis added, in each case).

95. On 9 September 1919, Chile addressed a methorato Bolivia in which it stated:
“...Chile is willing to seek that Bolivia acquiits own outlet to the sea”.

96. On 2 March 1923, both the willingness of Chdenegotiate and the subject matter of
this negotiation (“facilitatinghe access of Bolivia to the sea through its owrt’p were
expressed by the President of Chile Arturo Alessatodthe Ambassador of Bolivia, who

reported it in a note to his Ministér

97. On 4 December 1926, the Matte Memorandum (@hdean Foreign Minister),

recalled the negotiations conducted with the USeSbepartment, and stated that:

“...the Government of Chile has not rejectdte idea of granting a strip of
territory and a port to the Bolivian nati6#.

98. During the Exchange of Notes of 1950, theexttbpatter was formulated with clarity:

“[Chile] ... motivated by a fraternal spirit of frielship towards Bolivia, is willing
to formally enter into a direct negotiati@med at searching for a formula that
could make it possible to give Bolivia its own @odereign access to the Pacific
Ocean and for Chile to obtain compensation of a nonittaral character which
effectively takes into account its intere$ts”

99.  When negotiations were resumed in 1975, thgestumatter of the negotiations was
formulated by both Parties. The Charaia Joint Dattm dated 8 February 1975 stated that

both Head of States convened to search for a f@armul

% BM, Annex 19 and CCM, Annex 117.

% BM, Annex 51.

9 BM, Annex 22 and CCM, Annex 129.

% BR, Annex 266and CCM, Annex 144. Additionally, the long prepamtof this Exchange of Notes that
began as early as 1941, evidences that the camsa&ta pursued by the negotiators is to put antenithe
landlocked situation of Bolivia. See BM, Annex 5%aCCM, Annex 135 and 160.
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“for solving the vital matters that both countritce, such ashe landlocked
situation that affects Bolivjataking into account their reciprocal interestsl an
addressing the aspirations of the Bolivian and &inilpeoples?®.

100. In the following Exchange of Notes, the netaming from the Chilean Foreign
Minister on 19 December 1975 stipulaté:

“c) As His Excellency President Banzer statéde cession to Bolivia of a
sovereign maritime coastline, linked to Bolivianritery through an equally

sovereign territorial stripwould be considered.

d) Chile would be willing to negotiate with Bolivithe cession of a strip of
territory north of Arica up to the Concordia Line based ¢we ffollowing

delimitations...”.

101. In 1977, with negotiations at a standstile Chilean President offered to redouble
efforts to reach the set objective. Confirming thabject matter of this objective, and

particularly its joint character, his Bolivian cdarpart replied on 8 February 1977:

“Your Excellency’s expressions ratifying the witl advance in said negotiations
aimed at overcoming Bolivia’s geographical confirgtthrough a free and fully
sovereign outlet to the Pacific Ocedrom the current state of this transcendental
diplomatic process, constitute, without a doubtpaaverful encouragement to
strengthen our effort intended to reach the mosirele goal of all Boliviang'.,
102. Despite the difficulties faced, this goal wasaintained and repeated that same year,
first in a Joint Declaration of the Foreign Ministeof the two States on 10 June 1977
again in September 1977 in a joint communiqué wingl Chile, Bolivia and Pertf®and
finally on 23 November in a note from the PresideinChile to his Bolivian counterpart in

which he states:

% BM, Annex 111 and CCM, Annex 174.
100 See BM Annex 73 and CCM Annex 180.
101 BM, Annex 75 and CCM, Annex 218.
102 BM, Annex 165 and CCM, Annex 222.
103 BM, Annex 129 and CCM, Annex 224.
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“My Government appreciates the special importahe¢the current negotiations
to give Bolivia a sovereign outlet to the Pacificeanhave in the context of our
relations. My Government maintains unchanged thitigad will that gave rise to
these negotiations and is willing to move aheadh wiem in accordance with the
desires and with the intensity that Your Excelledegms advisablé®.
103. The same objective was publicly recognizechie before the General Assembly of
the Organization of American States. On 24 Octdl9&9, the head of the Chilean delegation
declared in this forum that it was only throughlaoie that the path towards a sovereign

access to the sea would be open for Bol#iaDn 31 October, he again affirmed:

“Chile’s willingness to negotiata solution with Bolivia to its aspiration to have
free and sovereign access to the Pacific Ot&8n

104. The General Assembly of the Organizationfireaéd this objective in its resolution
No. 426 of 31 October 19%9, and again in its resolution AG/RES. 560 (XI-O/&f)27
November 198t

105. Chile claimed its willingness to start a @®& once more in 1983, when the AG/RES.
686 (XIII-O-83) General Assembly adopted a resolugxhorting both countries:

“...to begin a process of rapprochement and strengtgeof friendship of the

Bolivian and Chilean peoples, directed toward ndizimey their relations and

overcoming the difficulties that separate theeiuding, especially, a formula for
giving Bolivia a sovereign outlet to the Pacific @y on bases that take into
account mutual conveniences and the rights andresige of all parties

involved™©®,

104 BM, Annex 76 and CCM, Annex 234.

105 Minutes of the B Plenary Meeting, 9 Regular Session of the OAS General AssemblyQ@#bber 1979,
Vol. Il, OEA/Ser.P/IX.0.2BR, Annex 319.

106 BM, Annex 204 and CCM, Annex 249.

107 BM, Annex 191 and CCM, Annex 250.

108 BM, Annex 192 and CCM, Annex 253.

109 BM, Annex 195 and CCM, Annex 266. While in itsuDer-Memorial Chile tries to minimize the scope of
these resolutions, they nonetheless provide additievidence of the agreement between the two SState
the subject matter of the negotiation that the @imgion urged them to conduct. This point will be

discussed in more detail in Part Il, Chapter 5(F).
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106. In 1987, during a meeting held in Montevidibe, Chilean Foreign Minister, alluding

to the Charafa Joint Declaration, recalled that:

“...the commitment to move forward with the dialogualifferent levels was
expressly enshrined in order to find a formula tbe many vital issues both
countries faced, for instance, the one relatecht landlocked status that affects
Bolivia, within the framework of reciprocal benefit andg@ltaking into account
the aspirations of the Bolivian and Chilean peoldfe”

107. In the same year, anxious to see the isstledsgahe OAS adopted a new resolution
which referred to: “an equitable solution... wherdnjivia must obtain sovereign and useful
access to the Pacific Océarmhe text continues as followsThe objectivandicated in the
preceding paragrapimust be accomplishedth the spirit of brotherhood and American
integration...*1%, Significantly, in both paragraphs it is the vémust” that is used.

108. It is apparent that, for more than a centbgth Parties agreed that Chile had to
negotiate with Bolivia in order to achieve the aijge of both States, namely granting
Bolivia a sovereign access to the Pacific Oceae.Bdlivian claim before the Court concerns
this specific obligation, which Chile now refusesobserve and comply with in good faith.

109. However, the specificity of the situationttleaolved between the two States should
not be ignored. As observed by the Court in itsgdueht of 24 September 2015, it represents
“a particular dispute that arises in the contexa dfroader disagreement between Partlés”

As a consequence, the Court:

“considers that, while it may be assumed that sogaraccess to the Pacific
Ocean is, in the end, Bolivia’s goal, a distinctronst be drawn between that goal
and the related but distinct dispute presentedhéyApplication®!?

110. This obligation, which is the subject matbérthe present dispute, is consequently

distinct, as emphasised by Boli¥i4 from what would be an obligation to grant thedsai

110 BM, Annex 169.

111 BM, Annex 199 and CCM, Annex 300.

112 judgment of 24 September 2015, para. 32.
113 bid.

114 BM, para. 497.
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sovereign access to Bolivia. Bolivia will now adskethe scope of the obligation, resulting

from the Court’'s definition.

2) Because of the precision of its objective, thigation of Chile to negotiate may be

characterized as a qualified obligation

111. It follows from the historical record, asecit above, that Chile is subject to an
obligation to negotiate in relation to a specifubgct matter. That clearly identified subject
matter permits the clarification of the scope @& dbligation in question.

112. International law provides ample guidancehlmndonduct required once an obligation
to negotiate has arisen and its object has beénedeby mutual agreeméttt In the case of

the Railway Traffic between Lithuania and PoldHt the Permanent Court of International
Justice noted that the commitment to negotiateilsrda obligation to pursue them as far as
possible, with a view to concluding an agreen€niThe Court, in the Gulf of Maine Case

referred to:

“...the duty to negotiate with a view to reachingesgnent, and to do so in good
faith, with a genuine intention to achieve a pwsitiesult*!8,

113. In theLanoux Lakecase of 1957, it was observed that even if thedst@s governing
negotiations are quite flexible, their very existenrequire that certain conditions are

respected:

“...la réalité des obligations ainsi souscrites naraia étre contestée et peut étre
sanctionnée, par exemple, en cas de rupture ifesties entretiens, de délais
anormaux, de meépris des procédures prévues, de sgftieématiques de prendre
en considération les propositions ou les intéréierses, plus généralement en
cas d’infraction aux regles de la bonne foi (affaile Tacna-AricaRecueil des
sentences arbitraled. Il, p. 921 et suiv.; affaire du trafic ferrewmie entre la

115 See further Part 1, Chapter 4.

116 Railway traffic between Lithuania and Poland, PCA#lvisory Opinion of 15 October 1931, Series A/8, N
42, p. 116.

U7 bid.

118 Delimitation of the Maritime Boundary in the Gulf Blaine Area, Judgment, 1.C.J. Reports 1984246,
para. 87.
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Lithuanie et la Pologne, Cour permanente de Justieenationale, A/B 42, p. 108
et suiv.)1,

114. Inits Judgment on tiNorth Sea Continental Shethe Court observed that:

“(a) the parties are under an obligation to enter irggotiations with a view to

arriving at an agreement, and not merely to goutjnoa formal process of
negotiation as a sort of prior condition for thecmoatic application of a certain
method of delimitation in the absence of agreemibialy are under an obligation
so to conduct themselves that the negotiationgrea@ningful, which will not be

the case when either of them insists upon its owesitipn without contemplating

any modification of it*?°,

115. As an example of an unjustified refusal tgat@te and to consider the proposals or
interests of the other party, a fine illustratian Chile’s attitude in June 1987. Bolivia
submitted two memoranda, including alternative peagits on enclaves, for Chile’s
consideration, and Chile first agreed to examimgrthbut then suddenly rejected them. Chile
claimed that any transfer of territorial sovereygmtas unacceptable, but the truth is that the
very subject matter of the obligation to negotiat® defined several decades ago and pursued

over many years with Chile’s consent, had consilsteeferred to such transférd

116. In the present case, the obligation to belsmvehat negotiations are meaningful
required Chile to pursue them without moving awanT the goal set for these negotiations,
i.e. granting Bolivia a sovereign access to theiffa®cean. Once the subject matter of
negotiations has been specifically defined, ahé fdresent case, neither of the Parties may
modify nor abandon it unilatera§?. Yet, that is what Chile purported to do. Thete
verbaleof 8 November 2011, whereby Chile indicates itssal to recognize any obligation
to negotiate a sovereign access to the sea, repsese blatant infringement of this
obligation?,

119 Affaire du lac Lanoux (Espagne, Francéh November 1957, XRIAA Vol. XII pp. 306-307.

120 North Sea Continental Shelf, Judgment, 1.C.J. Rs869 p 47.

121 See further below, Part Ill, Chapter 7(C) (1).

122 award in the matter of an arbitration between Kutaid the Aminoil Company®4 March 1982 (21 ILM
976) See also the ICJ Judgment onNloeth Sea Continental Sheff969, quoted above.

123 BM, Annex 82.
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117. The specific obligation to negotiate in tlregent case may be considered in relation
to the wide range of situations in which therensobligation to negotiate. This wide range
does not divide neatly into two distinct categofies., obligations of conduct, and obligations
of result), as Chile suggests More precisely, $a portée est susceptible de dégté

118. At one end of the spectrum im@n-conditionalobligation. This does not mean that
there is simply an obligation merely to enter inggotiations. It is also required, as indicated
by the Permanent Court of International Justicat the States “... pursue them as far as
possible, with a view to concluding agreemé&fitsThere is also a large variety adnditional

obligations to negotiate. These are qualified @tlans: that is, the obligation to negotiate is
entered into within a predetermined framework ingabapon the parties for the duration of
the negotiations. The precise result of the negotia, however, is not predetermined,

because a wide margin of discretion is left toRlaeties.

119. Between the mere obligation to enter intootiagjons on the one hand, and the
obligation to conclude an agreement on the othegbdigation to negotiate will have varying
effects depending on the intentions of those wheehaeated it. In the present case, the
framework for negotiations has been precisely deatad by the Parties. It differs from an
obligation of result, but it is an obligation togatiate with a view to reaching an agreement
regarding the objective that has been agreed updhebParties (a Bolivian sovereign access
to the sea) and to do so taking into account elésrfeom previously drafted commitments. It
is this obligation that Bolivia asks the Court sxaognize as falling upon Chile. Bolivia will
further explain the scope of this obligation by mxaing the exact definition of the expression

“sovereign access to the sea”.

124 CCM, para. 1.10.

125 p, Daillier, M. Forteau, A. Pellebroit international public,Paris: LGDJ, 2009, para. 504.

126 Railway traffic between Lithuania and Poland, PCA#lvisory Opinion of 15 October 1931, Series A/8, N
42, p. 116. This is confirmed by the ‘Principles anddelines for international negotiations’ adopbsdthe
United Nations General Assembly on 8 December 1@8@reby the Assembly refers to “the importance of
conducting negotiations in accordance with inteomat law in a manner compatible with and condudive
the achievement of the stated objective of negotiat, Doc. UNGA RES/53/101, 8 December 1998.
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C. The legal meaning of the expression “sovereigrtcess to the sea”

120. The expression “sovereign access to theisea’specific phrase that has historically
been used to refer to the subject matter of thetegn between Chile and Bolivia. Asked
by Judge Owada about the meaning of this expres§ibite and Bolivia have respectively
provided answers. First, Bolivia recalls the conteh those answers (1). Then, Bolivia
demonstrates how, over past decades, both Statesageeed on the specific meaning of this
expression in the negotiations between them (2jally, Bolivia identifies the criteria that

characterizes a sovereign access to the sea inatitmal law (3).
1) The Parties’ replies to the question of Judge Cavad

121. Following the hearings on the Preliminary €2kipn raised by Chile, Judge Owada
put the following question to the Parties:

“In the course of the present oral proceedingsyelsas in the written documents
submitted by the two sides, both the Applicant #mel Respondent have been
referring to the expression ‘sovereign accessda#da’. This is not a term of art in
general international law, though the Applicant dhd Respondent have been
referring to this expression in describing eitHezit own position or the position
of the other side. | should appreciate it if bothtlee Parties would define the
meaning of that term as they understand it, andaexphe specific contents of
that term as they use it for determining their posi on jurisdiction of the
Court™?’,

122. Both Parties submitted their replies in wgtf®. Subsequently, each Party submitted

written comments on the reply of the opposing Pétty

123. Inits response, Bolivia emphasized, on tieeltand, that an agreement with a view to
negotiating and the final outcome of such a negotiaare two different matters, and, on the
other hand, that both Parties had repeatedly aghe¢djranting Bolivia a sovereign access to
the sea was an issue independent from the 1904yTrés a consequence, the case now
brought before the Court does not refer to the iipemodalities or the content of this
sovereign access to the sea, but rather to thgatigin to negotiate aimed at the establishment

127 CR 2015/21. 8 May 2015.

128 See the Parties’ answers submitted to the Coutt3oMay 2015.

129 See the respective comments of the Parties stauhti the Court on 15 May 2015.
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of such an access. Bolivia noted that the existancespecific content of a future agreement

between the Parties were not issues at stakege fr@ceedings. Bolivia clarified:

“The broad understanding of the parties as to #imition of ‘sovereign access to
the sea’, as reflected in their successive agresnemegotiate and the various
proposals to find a solution, is that Chile mustrgrBolivia its own access to the
sea with sovereignty in conformity with internatadtaw™3C.

124. Bolivia’s position faithfully reflects the storical record. As mentioned above, from

the end of the Pacific War until the breakdown efatiations in 2011, both Parties agreed on
the objective of the negotiations, namely grantdadivia a sovereign access to the sea. As
will be further demonstrated, there was agreemetwéen the two States on another aspect

of the matter, namely the interpretation of theregpion “sovereign access to the sea”.

125. Chile, in contrast, in its reply to the gumstof Judge Owada, insisted on the fact that
according to the meaning of that expression thateCittributes to Bolivia, it necessarily
involves a territorial cession. Chile claimed thatformulating its objection to jurisdiction, it
used the expression “sovereign access to the séa’'tve same meaning as used by Bolivia

in its Application and its Memorial.

126. Misinterpreting Bolivia’s reply, Chile conwed that Bolivia modified its
understanding of the expression “sovereign accesshé sea” during the course of
proceedings, so as to be in a better position Vidxeed with the plea of lack of jurisdictith

In its comments on Bolivia’s reply, Chile insistdtat a sovereign access to the sea inevitably
demands a cession of territory and that this isossfple due to the inviolability of the 1904

Treaty. This is simply incorrect.

127. The discrepancy between the Parties’ positmnthe definition of “sovereign access
to the sea” is recent. Chile cannot erase the tfaat it shared with Bolivia a common
understanding of the expression until recently, wite position radically changed.

130 Written reply of Chile to the question put by dadOwada at the public sitting held on the aftemob8
May 2015.

131 Comments in writing of Chile on the written ref/the Bolivian Government to the question put bygk
Owada at the public sitting held on the afternob@ May 2015 (15 May 2015).
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2) The agreement of both Parties on the meaning oéxipeession “sovereign access to

the sea”

128. Both Parties agreed on the subject mattéreohegotiation and on their understanding
of that subject matter. It is therefore surprising thatl€how attempts to distance itself from

the position it had maintained since the end ofiheteenth centurd??

129. Both States considered that sovereign adoeti®e Pacific Ocean could be granted
through a territorial strip exiting onto a sea ¢aaga, either apt for the construction of a port
or already provided with one. Territories thus $fanred would come under Bolivian

sovereignty. Some key examples of the Parties’eagest in this regard are provided in turn.

130. The 1895 Treaty of Transfer of Territdé#y reflects Chile’s initial position: to
definitively take possession of the Bolivian seatphut without leaving Bolivia deprived of
an outlet to the sé¥. Consequently, this Treaty anticipated the trangfeBolivia, with full
sovereignty, of the territories of Tacha and Ar{gesofar as they would be under Chilean
possession, depending on the outcome of the sawdeferendum on which Chile had
agreed with Peru). The sovereign access to theesemaged in this Treaty was to be
achieved through the transfer to Bolivia of temi&b sovereignty over a large seacoast
territory'3®. In the event that the result of the schedulegresfdum was to the disadvantage of

Chile, another formula, also in the form of a temial cession, was envisaged.

131. After the signing of the 1904 Treaty, enshgrnthe conquest of the Bolivian territory
by Chile but leaving unresolved the issue of a seiga access to the sea for Bolivia, Chile
declared its willingness for the settlement of slogereign access issue. In the Memorandum

of 9 September 1919, for example, the Chilean Bar®linister declared that his country was

132 Comments in writing of Bolivia on the written tgwf the Chilean Government to the question putlbgige
Owada at the public sitting held on the afternob@ May 2015 (15 May 2015).

133 |t is common ground that this did not come irdccé.

134 See I, 1, b, para. 17.

135 BM, Annex 98.
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ready to make all necessary efforts for Bolivigg&in its own access to the sea: “...ceding to

it an important part of that area to the north dta and of the railway line..126,

132. In other documents, the expressiawri port can be found, illustrating Chile’s
understanding of Bolivia’'s sovereign access togba. For example, in the message of the
President of the Republic of Chile to the Ambassaddolivia in Santiago, dated 2 March
1923, Chile asserts the willingness of its countryfacilitate a Bolivian access to the sea
“through its own poit®’. This understanding of a sovereign access stililsna territorial

cession.

133. The exchange of notes that took place in 8% is particularly relevant. The
subject matter of the negotiation to which Chilencaitted itself is the “sovereign access to
the Pacific Oceart®, and the meetings in preparation of this diplomatichange shed light
on the scope of the term. The Ambassador of Bgliklaerto Ostria Gutiérrez, reported on
24 December 1949 on his meeting with the ChileasiBent Gabriel Gonzalez Videla. They
talked about providing a solution regarding the [fda’s port problem”, it was reported that
the President of Chile did not require “any temytérom Bolivia in exchange for the zone it

will cede Bolivia™s®,

134. The sovereign access included a corridoraapdrt, both of which would be placed
under Bolivian sovereignty. In the Charafia procisa,note dated 19 December 1975 signed
by the Chilean Foreign Minister, Patricio Carvadpahdo, the notion of sovereign access is

specified in the following terms:

“...the cession to Bolivia of a sovereign maritimeastine, linked to Bolivian
territory through an equally sovereign territos#ip, would be considered.

136 BM, Annex 19 and CCM, Annex 117.

137 BM, Annex 51.

138 Note from the Minister of Foreign Affairs of ChijlHoracio Walker Larrain, to the Bolivian Ambassatb
Chile, Alberto Ostria Gutiérrez, No 9, 20 June 1950..my Government will be consistent with that
position and that, motivated by a fraternal smfifriendship towards Bolivia, is willing to entérto a direct
negotiation aimed at searching for a formula thatld make it possible to give Bolivia its own and
sovereign access to the Pacific Oce®@R, Annex 266

139 BM, Annex 64.
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Chile would be willing to negotiate with Boliviaghcession of a strip of territory
north of Arica up to the Concordia Line based one thollowing
delimitations:..." 4.

Once again, and here with a specific geographmedtion identified, the sovereign access
offered to Bolivia is defined as including a seatoarea linked to Bolivia by a strip of

territory.

135. In 1987, a new round of negotiations wasatetl (the énfoque frescoor ‘fresh
approach’). While Chile submitted no specific prsglo Bolivia submitted to Chile two
memoranda offering various options, one includingoa and a strip of territory for access
and another proposing encla¥gs“Sovereign access to the sea” was clearly unoiedsin a

territorial sense.

136. The conduct of these past negotiations isiaruthey are inextricably linked with an
aspect considered above, which is the agreemepotbf Parties (until recently, when Chile
changed its mind) that negotiations were indepeinolethe 1904 Treaty.

3) The notion of sovereign access to the sea innatenal law

137. There is no dispute between the Partiesgads the definition of sovereign access
(the modalities of which have yet to be agreed)livBo and Chile have consistently
considered that the purpose of negotiations onreaye access to the sea is to put an end to
Bolivia's landlocked status. Bolivia’s sovereigncass is thus different from a mere right of

transit over Chilean territory.

138. Sovereign access exists when a State doatepend on anything or anyone to enjoy
this access. Whatever the practical solutions adpsovereign access is a regime that

secures the uninterrupted way of Bolivia to the sdhe conditions of this access falling

within the exclusive administration and controlffbtegal and physical, of Bolivia.

140 BM, Annex 73 and CCM, Annex 180.
141 BM, Annexes 27 and 28.
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139. Bolivia has been consistent in its positinnmaintaining that Chile is subject to an
obligation to negotiate. While the outcome is pi@determined its framework is conditioned
by the nature of the agreed content of the negoisitand the criteria guiding its execution.

140. Finally, Bolivia reaffirms once again itsention that the granting of such sovereign
access to the sea will be the product of a bora fiegotiation, mindful of the interests of

both Parties.
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PART Il

THE LEGAL BASES OF THE OBLIGATION TO NEGOTIATE A SOVEREIGN ACCESS TO THE
PACIFIC OCEAN

141. This Part of the Reply addresses Chile’s cdime that none of its numerous
promises, commitments, and negotiations with Balien granting it sovereign access to the
Pacific Ocean gave rise to a legal obligation. dkdmng to Chile, the consistent and
continuous conduct of the Parties over more thaerdury, including multiple agreements
with Bolivia, Chile’s own unilateral declaratiorsnd other representations made by Chile to
Bolivia, expressing its willingness to negotiateondler to grant Bolivia a sovereign access to

the sea, was “all purely a matter of politics afmlamacy, not law**2

142. Chile’s contention that its conduct did notegrise to any legal obligations is without
merit. First, the fundamental nineteenth centusyonical bargain whereby Bolivia ceded its
coastal territories in exchange for sovereign acdesthe sea on Chile’s then-undefined
northern boundary with Peru, and the long and uwegal record of agreements and
promises by Chilean Presidents and Foreign Mirgsternegotiate with Bolivia to grant it
such sovereign access in fulfilment of that hist@rbargain, demonstrates an intention to be
bound and not merely a series of empty politicainpses. Second, and irrespective of its
intention to be bound, it is notable that Chile slo®t seriously engage with legitimate
expectations as an additional basis for its legéibations towards Bolivig®. Even assuming
arguendothat none of Chile’s agreements and promises gaeeto legal obligationsyuod
non Chile made repeated representations on whiclviBalelied, so that Bolivia’s legitimate

expectations gave rise to an obligation on the giahile.

143. As a matter of principle, Chile’s assumptidratt politics and law are mutually
exclusive is misplaced. It may be true that certhplomatic exchanges do not as such give
rise to legal obligations; but this does not mdeat tn appropriate circumstances they cannot
constitute legally binding commitments. It is weditablished that:

42 CCM, para. 8.31.
13 CCM, fn 204.
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“[L]egal disputes between sovereign States by theiy nature are likely to occur
in political contexts, and often form only one ethin a wider and long-
standing political dispute between the States ameck Yet never has the view
been put forward before that, because a legal thspubmitted to the Court is
only one aspect of a political dispute, the Cotwdwdd decline to resolve for the
parties the legal questions at issue between th&m.”

144. In the present case, Chile’s denial of thesterce of any legal commitment to
negotiate a sovereign access to the sea contraditigthe applicable international law on the
formation of obligations and the undisputed faasndnstrating that Chile expressed its full
consent to enter into negotiations to find an appate solution to grant Bolivia sovereign
access to the sea.

145. The applicable principles concerning the esgion of an intention to be bound and
the obligation to negotiate in good faith will bddaessed in the first chapter of the present
Part (Chapter 3). The following chapters will thestablish that the evidence demonstrates
Chile’s undertaking to negotiate with Bolivia omagting it sovereign access to the sea. To
that end, and to answer Chile’s arguments put fawathe Counter-Memorial, Bolivia will
consider each of the legal sources of the obligationegotiate sovereign access to the sea
and will show that the said obligation results frarmumber of different legal bases, each of
them being able on its own to establish the salgjation to negotiate. Chile’s obligation to
negotiate on sovereign access to the sea resulteontp from general international law
(Chapter 4) but also from Chile’s specific and unegcal intent to negotiate sovereign
access to the sea (Chapter 5), as well as fromptimeiple of estoppeland legitimate
expectations (Chapter 6).

144 United States Diplomatic and Consular Staff in BehrJudgment24 May 1980).C.J. Reports 198@.20,
para. 37.
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CHAPTER3
THE APPLICABLE LEGAL PRINCIPLES
A Matters in dispute concerning the applicable legaprinciples

146. Although there are many points of agreemetwéen Bolivia and Chile as regards the
principles applicable to the formation of obligat$oin international law (in particular as
regards the regime applicable to the conclusiotredties or agreements, and the binding
effects of unilateral act¥y, there are a number of statements in the Countnafial which

mischaracterises Bolivia's legal claim or the apgtile principles of international law.

147. First, Chile claims that “[e]ntering into negotiationsedonot create an obligation to
negotiate again merely because one State becosssgisiied with the resuft*. This is not,
however, Bolivia’s case. Bolivia’'s case is thatl€$ bound to negotiate sovereign access to
the sea not merely because it in fact enteredriagmtiations, buas a result ofChile’s own
agreements, unilateral promises, commitments,etits, and course of conduct over time.
Chile intendedBolivia to understand that it was making, and ragtin accordance with, a

commitment to negotiate a sovereign access toehdos Bolivid*’.

148. SecondChile relies on a subjective approach to estaltfisrexistence of international
obligations by arguing that “Bolivia never onceegkd that Chile was under an obligation to
negotiate with Bolivia over sovereign access to Bexific Ocean®*®. This subjective
approach does not correspond to the well-estalishethodology according to which the

existence of an international obligation has t@seblished objectivel§?.

145 0n which see BM, para. 291-334, and CCM, para4£2.

146 CCM, para. 1.2.

147 See Part |, Chapter 1(B)(2).

148 CCM, para. 1.5. See also para. 1.26.

149 See e.gMaritime Delimitation and Territorial Questions leten Qatar and Bahrain, Jurisdiction and

Admissibility, Judgment, July 1994)CJ Report 1994pp. 121-122, para. 27.
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149. Further, it is not true to say that Bolivivar claimed that Chile consented and agreed
to negotiate sovereign access to the sea. Thiddeessed in more detail bel&® To take
some recent exampfés

a. As Bolivia recalled during the oral proceedings meliminary objections in May
2015 — without having been challenged by Chile lwat point — “[m]ore than 30
years ago, in 1979, Bolivia made a statement bdfogeGeneral Assembly of the
Organization of American State$°§] recalling the numerous promises made to
Bolivia by Chile to negotiate sovereign accesshtogea”. Chile did not object at that

time to this statemen?
b. Bolivia also pointed out in May 2015 that:

“[T]he declaration made in 1984 by Bolivia on siggithe United Nations
Convention on the Law of the Sea is free of anyigmty: according to Bolivia,
its sovereignaccess to the sea must be the product of negoisat—~ which was
accepted by Chile — and not of a unilateral deratian of the 1904 Treaty. In
that declaration, Bolivia officially placed on redan that connection that ‘it will
assert all the rights of coastal States under thevéntion once it recovers the
legal status in question as a consequence of @igos on the restoration to
Bolivia of its own sovereign outlet to the Paciicean®.

Once again, Chile did not object to that declamtiwhich has been duly communicated to the
depositary and thus to the signatory of the UNCL@She declaration made upon signature
and confirmed upon ratification of UNCLOS, Chilensalered it necessary to reserve its
rights with regard to Argentina orify.

c. Chile made the observation in its own CouMemorial that (i) in 1963 (that is to

say, more than 50 years ago) Bolivia contended: ‘it [1950] notes constituted a

150 See Chapter 7, section A. See also Chapter 2086%(3).

151 See Chapter 2(C)(2) above and Chapter 5 below.

152 See BM, Annex 203.

153 See CR 2015/21, p. 18, para. 7. The same statamasnpublicly reiterated by Bolivia in 1987 (BMpAex
210) and in 1988 (BM, Annex 213).

154 CR 2015/19 (Translation), pp. 15-16, para. 2&f@9omitted).

155 Available at:_http://www.un.org/depts/los/convent agreements/convention_declarations.htm#Chile

Statement made upon signature (10 December 1982)anfirmed upon ratification (25 August 1997).
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‘commitment’ and suggested that these establistegghl’ rules™, and that (ii) this

position of Bolivia was “reiterated by its Presitlen1967 (...)%°®.

150 Third, Chile contends in relation to some of its keyesteents, that it “nowhere used
the language of legal obligatiofi”. Chile decides on its own definition of what ‘tleguage

of legal obligation” must be and then decides thetause a statement does not use it, the
statement cannot be legally binding, arguing thatvwords used by both Parties shows that no
obligation exists or were meant to eXi&t Such an approach does not correspond to what
Chile acknowledges to be the applicable law: hat intent to be bound has to be “objectively
construed®® and that “careful analysis of all of the termstbé instrument is of course

necessary, together with consideration of the oistances in which they were drawn t§3”

151. In the present case there is no doubt theglevant circumstances, in particular, the
fact that for more than a century Chile repeatexiy consistently expressed the view that
there was a need for, and Chile was willing to em#, negotiations to put an end to the
landlocked situation of Bolivia and agreed to dpage taken into account in good faith, Chile

can rightly be said to have undertaken to proceéu ttvese negotiations.

152. As acknowledged by Chile, the words “promiggtomesy, “offer” (oferta),
“acceptance” gceptaciof or “agreement” gcuerdg have been used by the Parties, and in
particular by Chile. These words clearly embodielbgal commitment. To take only one
example, in 1977, Chile stated that, referringhte hegotiations on sovereign access to the
sea, “we have maintained our offer, accepted bisicaDecember 1975, the terms of which
are well known to the international community, avel shall continue our efforts to find ways

and means which will enable these negotiation®toecto a successful conclusiét”

156 CCM, para. 6.16, letter d).

157 CCM, para. 5.36.

158 See for instance CCM, para. 6.5(b).

159 CCM, para. 4.1.

160 CCM, para. 4.8.

61 See CCM, para. 7.43, citing CCM, Annex 232. SeapBir 2(C)(2) above and Chapter 5 below.
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153. Fourth,Chile alleges that as regards the standard off ppoahe basis in particular of
the Judgment of the Court in 1974Nmiclear Tests$®? a distinction has to be made “between
an intention to create a legal obligation and atipal expression of willingness to act in a
particular way'®3. Chile also alleges that “[t]he burden for esttfilig the existence of a
legally binding obligation on the basis of a urelatl statement is high, and requires a clear

and specific statement evidencing an intentionettelgally bound®®4,
154. That is not an accurate description of th&13idgment of the Court:

a. As a matter of principle, the Court considered @74 that “When it is the intention
of the State making the declaration that it shdaddome bound according to its
terms, that intention confers on the declaratiandharacter of a legal undertaking,
the State being thenceforth legally required tdéofela course of conduct consistent
with the declaration’®®. The Court made thus a reference to the interatothe core

criterion without qualifying the said intention.

b. What, according to the Court, must be clear getific is the statement (the Court
“recalls that a statement of this kind can creagal obligations only if it is made in
clear and specific termsf®. In the present case, agreements and declarations
Chile are very clear and specific: they concernoenmitment to negotiation on
modalities to materialize a specific agreed outcdB@ivia’'s sovereign access to
the sea, to put an end to Bolivia’s landlockedatitin).

c. The Court did not rule out in 1974 the possipilthat the willingness to do
something can result in a legal undertaking, nat itlirequire that the relevant
statements expressly contain the words “legal abbg”, as Chile asserts. To the
contrary, the Court relied on the existence of ‘@mber of consistent public

162 CCM, para. 4.15 ff.

163 CCM, para. 4.3, as well as para. 6.11.

164 CCM, para. 4.20.

165].C.J. Reports 1974. 267, para. 43 (Australia v. France).

166 Seeibid.; see alsoArmed Activities on the Territory of the Congo (Napplication : 2002) (Democratic
Republic of the Congo v. Rwanda), Jurisdiction @mtissibility, Judgment, 1.C.J. Reports 20@6 6 at
p. 28, para. 50.
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statements concerning future tesf€”through which “France made public its
intention to cease the conduct of atmospheric andiests*®®to conclude that the
said statements, taken “as a whole”, “must be teetnstitute an engagement of the
State, having regard to their intention and to dineumstances in which they were
made™®®, The mere fact that France announced that it wadltapt a certain course
of conduct (i.e., cease the tests) was consideyedebCourt as meaning that France
must “be held to” having committed itself not torpue any new test. Following the
general approach according to which “to assessntemtions of the author of a
unilateral act, account must be taken of all tletui@ circumstances in which the act
occurred”i’®the Court considered indeed that when France anuealits intention
to cease the tests “[i]t was bound to assume that Gtates might take note of these

statements and rely on their being effectivé”

e. The same appliea fortiori in the present case, in light of the context and t
circumstances in which Chile consistently expreseedsame position and agreed on
the principle of negotiations to put an end to fals landlocked situation. As Chile
acknowledged in the course of the present procgedifiChile has expressed
willingness to consider Bolivia’s political aspil@t to gain sovereign access to the
Pacific Ocean®’? and “the Parties were willing to, and did, disctiss issue of
access to the sef..)” 1’3, By announcing in a number of consistent, public
statements that there was a need to find a soltidsolivia’s landlocked situation
through negotiations between Chile and Bolivia omeseign access to the sea, Chile
was clearly “bound to assume that” Bolivia “migakeé note of these statements and

rely on their being effective.”

167 bid., p. 264, para. 32.

168 pid., p. 267, para. 41.

169 |bid., p. 269, para. 49.

10 Frontier Dispute(Burkina Faso/Mali),Judgment, 1.C.J. Reports 19§6,554 para. 40.
bid., p. 269, para. 51.

172 5ee Chile’s Preliminary Objection, para. 4.10-4drhphasis added).

13 CR 2015/18, pp. 60-61, para... 55-56 (emphasisd)dd
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f. It must be stressed moreover that in 1974 thertGimduced the obligation binding
upon France from a few statements only, made puber a very short period of
time (some months). By contrast, in the preseng,d@sthere is a greater number of
statements; (ii) accompanied by agreements betweztwo countries; (iii) which
were reiterated for a century. There is thus ndotthat the 1974 ruling of the Court

appliesa fortiori in the present case.

155. Fifth, Chile focuses in the Counter-Memorial on a limhiteumber of “episodes” and
fails to address a large part of Bolivia’s claimhigh is based not only on the existence of
specific, individualbilateral agreements (such as those made in 1950 and 1%ié&) do
exist, and which bind Chile), but also of a largemier of unilateral declarations and
promises which, in and by themselves, but alsonakegether as a course of conduct or
otherwise, constitute a distinct legal basis of thiigation to negotiate, based either on

Chile’s intent or on the doctrines of estoppel lgitimate expectations.

156. As already stressed by Bolit/ta Chile’s strategy in the Counter-Memorial consiats
trying to hide the forest behind the trees. Touwmeent the fact that over time, for many
decades, Chile concluded a number of agreements rapdatedly made consistent
declarations expressing its intent to negotiatergter to grant Bolivia a sovereign access to
the sea, Chile adopts a selective approach camgisti, first, arbitrarily disconnecting
agreements, declarations or conduct which arertimteed and, second, arbitrarily focusing
on a few instances, leaving unmentioned a largebeurof others which are both legally

relevant and significahf®.

174 See supra, Chapter 2(A) (3).

175 Chile expressed its strategy in particular in thibowing paragraphs of its Counter-Memorial: pata3:
“Bolivia is seeking to knit together into an onggitegal obligation to negotiate what are in fapbradic
diplomatic and political exchanges amtcasionally actual negotiations (...)"; para. 1.11: “Boliviacks
incorrectly to portray a picture of continuity fromhat in reality were differenincidents of political
dialogue, arising irdifferent contextsandseparated in time para. 1.24: “Each aspect of the practice on
which Bolivia relies had alifferent context and contenand Chile therefore deals with each of them
individually’; para. 111.2: “Bolivia seeks to portray a contaluprocess of creating and confirming a legal

obligation to negotiate throughout the course @& kst century. In fact there afige discrete and very
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B. The basis of Bolivia’'s case

157. Chile’s selective approach and failure to addrthe whole claim of Bolivia is
surprising given that Bolivia made it clear, onigas occasions in the course of the present
proceedings, that the obligation to negotiate oresgign access to the sea rests on several

(both alternative and cumulative) legal bases.
158. Inits Application instituting proceedingsylBia stated that:

“The facts provided above (Section Ill) show tHagyond its general obligations
under international layw Chile has committed itselfmore specifically through
agreements, diplomatic practice and a series ofatations attributable to its
highest level representative$o negotiate a sovereign access to the sea for
Bolivia”. 1

159. Inits Memorial, Bolivia specified that:

a. “The binding effect of unilateral declarations iasked on good faith. States
are entitled to expect and require that such comanits, once made, will be
adhered to. The principle is manifested in varigpscific legal doctrines,
such as estoppel, preclusion, and legitimate eapiens™’";

b. “Each episode set out in Chapter | and highlighietbw, meets the criteria
for a binding legal commitment. An isolated commetrh would suffice to
create the obligation. But in the present caseeth&ran accumulation of
successive acts by Chile, which serves only tongtheen Bolivia’s case.
Those successive acts of Chile must be viewedem groper context. They
reiterated Chile’s commitment to the obligationd &ept alive the legitimate
expectation of Bolivia over the years that Chileudy in good faith,
negotiate sovereign access to the Pacific OceaBdtivia”!"®

c. “When Chile remained silent in the face of Boligaleclarations, made in
connection with its signature of the 1965 Conventam Transit Trade of
Land-Locked Countries and the 1982 United Nationawéntion on the Law
of the Sea, that it is not a naturally land-lockeountry, but a State
temporarily deprived of access to the sea as altreduwar, Bolivia

different periodg(...). Each of them was the product of @&n particular political and historical context
(...)", see CCM, para. 1.3, 1.11, 1.24 (emphasis ddde

176 Application, para. 31 (emphasis added). See dlsigment on Preliminary Objections, 24 Septembab 2
para. 19, 31 and 51.

7BM, para. 332 (fn. omitted).

178bid., para. 337.
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considered that Chile was recognising a situatia it had long promised to
correct. (...) Chile’s statements created legitimademd reasonable
expectations, and a perception for Bolivia thatl€Rvould fulfil its word.
Bolivia has trusted its neighbour to observe itgngotments in good
faith”17®

In 1979, while the Chile representative at the OAS:

d. “emphasized that ‘[o]n repeated occasions, | hamdicated Chile’s
willingness to negotiate with Bolivia a solutionite aspiration to have a free
and sovereign access to the Pacific Oce#l{it, is remarkable that “Chile
did not at any point object to Bolivia's citatiorf the several agreements
between the Parties, including the 1895 Transfeafly the 1920 Act, the
1950 Exchange of Notes, the 1961 Truco Memorandund,the 1975 Joint
Declaration of Charan&®;

e. “Chile has frequently repeated its agreement toonaig, and thereby kept
alive Bolivia’s legitimate expectation that theseegatiations would
succeed™®?

160. In the course of the oral proceedings in I4@Y5, Bolivia made clear once again that

its claim was based on several legal bases, whematually reinforcing:

“[Chile] suggests that unless a specific agreensenbncluded on a specific date
that a course of conduct or consistent practicexataareate obligations. But that
is not what this Court has held on many occasidits.give but one recent
example,Maritime Delimitation (Peru v. Chiletharacterized the parties’ “tacit
agreement” as “an evolving understanding betweé&enil concerning their
maritime boundary”. (...) Bolivia’s theory (...) is ththere are several instances
of agreement with Chile. Paragraph 337 of the Meashastates clearly that
“[e]ach episode set out ... meets the criteria foiraling legal commitment. An
isolated commitment would suffice to create theigation. But in the present
case there is an accumulation of successive acthilg, which serves only to
strengthen Bolivia’s case.” The facts are all th@teey demonstrate that on many
occasions, Chile promised to negotiate sovereigresacto the sea. (...) As a
matter of law (...), a promise is a promise, whethasolation, or in repetition. It
is really as simple as that. (...) This consistenirse of conduct gives rise to
obligations, both before and after 1948, both afason and cumulatively®?

179 bid., para. 396.

180 pid., para. 167, quoting Annex 204.

8l |pid., para. 167.

182 |pid., para. 409. See also para. 436.

183 CR 2015/21, pp. 33-34, para.. 9-11; see #ilisb, pp. 12-13, para. 12.
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161. Bolivia also made an express reference taiesgence, with regard to the absence in
particular of any protest from Chile to the 197&ainent by Bolivia listing the agreements in

force between the Parties on the negotiations versign access to the $&a

162. Chile clearly understood, upon the submissibBolivia’'s Memorial, that the case
concerns not only the existence of specific, formgiteements, but also the frustration of
legitimate expectatiort§®. It cannot deny it today. It is indeed Bolivia'sse that an
obligation to negotiate results not only from thentinuing binding effect of each of the
individual bilateral agreements and unilateral destions of Chile setting out its commitment
to engage in negotiations over a sovereign acbesslso from Chile’s cumulative course of

conduct over tim&®,

163. Chile’s reply in its Counter-Memorial to tkeslements consists in bluntly asserting,
without any further elaboration, that “[a]n accumatidn of interactions, none of which created
or confirmed a legal obligation, does not createhsan obligation by accretioff”. Chile also
claims that “[t]he objective intention necessaryteate a legal obligation cannot be inferred
from another State’s expectatiof$ and that the resolutions adopted by the Assewitilye
OAS would have no legal effect of any kind becaws®sording to Chile, “[t]he issue was
political, not legal” and these resolutions weréyarcommendatiort&®.

164. Chile’s assertions do not address the aitbat are applicable in international law to
the formation of obligations. Contrary to what [Ehcontends, it is well established in
international law that obligations can result natyofrom individual, formal agreements —

which exist in the present case — but also froores and legal processes, such as informal

184 See CR 2015/21, p. 18, para. 7.

18 See CR 2015/19, p. 24, para. 31 (quoting a stateai¢he Minister of Foreign Affairs of Chile).
186 See Chapter 6, below.

187 CCM, para. 10.3.

188 CCM, para. 4.18; see also CCM, fn. 204.

189 CCM, para. 8.3. As to the legal effect of suctohations, see Part Il, Chapter 5(F) below.
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agreements, tacit agreements, acquiescence, uallatets, and doctrines such as estoppel

based on clear and consistent courses of cotifluct

165. To take just a few examples, internationalrisoand tribunals have consistently held

that obligations in international law can arisenfra variety of sources beyond formal treaties:
a. According to the ITLOS:

“in the ‘Hoshinmaru’ case it recognized the possibility that agreedutei® may
constitute an agreement when it stated that ‘[Rhetocol or minutes of a joint
commission such as the Russian-Japanese Commasibisheries may well be
the source of rights and obligations between Par{ieloshinmaru’ (Japanv.
Russian FederationPrompt ReleaseludgmentITLOS Reports 20Qp. 18, at p.
46, para. 86). The Tribunal also recalls that ia tase concerninlylaritime
Delimitation and Territorial Questions between Qatand Bahrain the ICJ
observed that ‘international agreements may takenaber of forms and be given
a diversity of names’ and that agreed minutes noagtitute a binding agreement.
(Jurisdiction and Admissibility, Judgment, 1.C.J.pRes 1994 p. 112, at p. 120,
para. 23)%1,

b. The ICJ held in 2014 that:

“The 1954 Special Maritime Frontier Zone Agreemaoes not indicate when and
by what means that boundary was agreed upon. Theiedaexpress

190 See J. CrawfordBrownlie’s Principles of Public International Lgw™ ed. Oxford: Oxford University Press,
2012: “States are corporate entities that necdgsgrérate under a regime of representation. et hold
them bound by consensual obligations, the normiakrof authorization under treaty law apply; (..n) |
addition to these normal rules, there are anotasex where States’ consent is given, assumed diedhp
(p- 415); “Even though they are both rooted inghiaciple of good faith, unilateral acts are inithessence
statements or representations intended to be Igratid publicly manifested as such, whereas estapzel
more general category, consisting of statementegresentations not intended as binding nor amogitd a
promise, whose hinding force crystallizes dependinghe circumstances” (p. 421).

191 Delimitation of the Maritime Boundary in the BaffBengal Bangladesh/MyanmarjJudgment ofi4 March
2012, ITLOS Reports, para. 98ccording to the ILC, “Although the term ‘treatii one sense connotes
only the single formal instrument, there also exmérnational agreements, such as exchanges et not
which are not a single formal instrument, and yet eertainly agreements to which the law of tresatie
applies. Similarly, very many single instrumentgaily use, such as an ‘agreed minute’ or a ‘menmuuan
of understanding’, could not appropriately be ahllflormal instruments, but they are undoubtedly
international agreements subject to the law otigea(Draft Articles on the Law of Treaties, pagj.of the
commentary of Article 2Yearbook of the ILCL966, p. 188).
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acknowledgment of its existence can only reflei@ct agreement which they had
reached earlier. (...) In this case, the Court hdsrbet an Agreement which
makes clear that the maritime boundary along allphedready existed between
the Parties. The 1954 Agreement is decisive in thgpect. That Agreement
cements the tacit agreemeiit’

c. The ICJ also considered that in appropriate cir¢ant®s, conduct can reveal
“an admission, recognition, acquiescence or othien fof tacit consent to the
situation”, which is binding on the relevant Stéte

d. Arbitral Tribunals have also admitted the posdipilof tacit agreements
resulting from a course of conduct over tiite

166. In the present case, there exist a great eaunftagreements, diplomatic practice, and
a series of declarations attributable to the highegel representatives of Chile over the
course of a century, which embody or reflect (¢lear acknowledgment by Chile that the
landlocked situation of Bolivia was a pending issaad (ii) a clear intention to find a
definitive solution to this issue through negotat!®®. This acknowledgment and this
intention have been expressed on many occasiongaratious ways, and have created an
obligation binding on Chile. As will be elaboratbdlow, they are, beyond the obligation to
negotiate under general international law (s#, Chapter 4), legally attributable to Chile
either as treaties, agreements or unilateral aetsr(fra, Chapter 5). Furthermore, regardless
of Chile’s intentions, it is bound by these statataeon the basis of the doctrines of estoppel

and legitimate expectations (3eéa, Chapter 6).

192 Maritime Dispute (Perw. Chile), Judgment, 1.C.J. Reports 20p4 3 at para. 91.

193|CJ,Land, Island and Maritime Frontier Dispute, Judgrhekil September 1992C.J. Reports 199%. 577,
para. 364. See alsdir Transport Services Agreemeitward, 22 December 196RIAA, Vol. XVI, p. 63:
tacit consent means a certain course of condudistimg of certain actions or certain attitudesihgvthe
same effects on the resulting juridical situatictween the Parties as consent properly speakinddwou
have.” See also ICLase concerning the Arbitral Award made by the Kafigspain on 23 December 1906
(Honduras v. Nicaragua)Judgment 18 November 1960, p. 213Ferritorial and Maritime Dispute
(Nicaragua v. Colombiga)Preliminary ObjectionsJudgment, 13 December 200.1G.J. Reports 20Q7%. 832
at para.. 79-80.

194 See the Award in the arbitration regarding theéndigdtion of the maritime boundary between Guyand a
Suriname, Award of 17 September 20BTAA,Vol. XXX, para. 282, 285, 285, 299 and 306-307.

195 Said intention was acknowledged by Peru: seerlstint by Peru to the International Court of gestin 26
July 2016, which refers: “the firm intention of fimg a definitive solution to Bolivia’s landlockesituation”.
para. 4.3BR, Annex 370
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CHAPTER4
THE OBLIGATION TO NEGOTIATE UNDER GENERAL INTERNATIONAL LAW

167. As Bolivia made clear in the Application itging proceedings, its claim is based on
specific commitments that Chile undertook “beyoni$ igeneral obligations under
international law*®%, In the Memorial, Bolivia reaffirmed that Chiledbligation to negotiate
sovereign access to the sea “is more exacting @ahganeral obligation to negotiate under
international law?%’. This is the reason why, in the Memorial, Boligmborated both “the
basic principles underlying every duty to negotiat@er international law” and the “more

specific aspects of the obligation to negotiatecilzire applicable in the present cage”

168. The general obligation to seek the settlerakdisputes, primarily by negotiation, is a
fundamental rule of international 1a%. “[N]egotiations are discussions held with a view
reaching a mutually acceptable settlement of soratemin issue between two (or more)
states?%’. This obligation applies to any pending issue leefwtwo (or more) countries which
needs to be settled. It asfortiori applicable when both parties agree that therepsraling
issue between them which needs to be settled throegotiations.

169. In the present case, on many occasions latbsSalled for negotiations on sovereign

access to the sea and there is no doubt that,tfrerfate nineteenth century up to the present
day, Bolivia’s claim has been acknowledged by Baliand Chile as constituting a pending

issue between the two countA®sThis is why, in particular, they entered into otgtions to

find a formula for Bolivia’s sovereign access t@ tbea and why, on a more general level,

19 Application instituting proceedings, para. 31.

D7BM, para. 221-226.

198 BM, para. 229.

199 See UNGA Resolution 2625 (XXV), 24 October 1976e Qlsojnter alia, P. Daillier, M. Forteau, A. Pellet,
Droit international public,LDGJ, 2009, p. 925: “L’'obligation de négocier s'ioge d’abord en soi dés que
deux sujets du droit international sont en litigayce gqu’elle constitue le minimum de ce qui ettratu
d’eux pour régler pacifiquement tout différend. A ttre, la négociation directe entre Etats en lgonf
constitue la technique de droit commun : elle teoavs’appliquer en toutes circonstances, mémetsaies”.
See also Part I, Chapter 2(A 1).

200R, Jennings, A. Watts (ed€)ppenheim’s International Lawongman, London, 1996, p. 1182.

201 See in particular CR 2015/19, 6 May 2015, pp. @7g&ra. 5-30.
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they consistently kept the issue on their bilataggnda. As Chile put it in 1983, Chile “again
stressed that any relationship between both cashtnecessarily involved addressing the
maritime problem2°2, Moreover, this pending issue has been considegedhe OAS
Permanent Council in 1975 and then by the OAS Abberas “a matter of Continental
concern” which calls for an “equitable solution (.whereby Bolivia will obtain appropriate

sovereign access to the Pacific Océah”

170. The general obligation to negotiate whichliagpn such circumstances is reflected in
Article 2, paragraph 3, and Article 33 of the UN&tter. It has been reaffirmed on many
occasions, in particular in the 1970 DeclarationRsimciples of International Law and the
1982 Manila Declaration. The obligation also applie Bolivia and Chile by virtue of
Articles 24 and 25 of the OAS Charter of 30 Ap@AUsS.

171. In previous judgments, the ICJ has stredsaidréspect for the principle enshrined in
Article 33 of the UN Charter is “essential in thend of today?%* and that negotiation
“merely constitutes a special application of a gipte which underlies all international
relations, and which is moreover recognized indetB3 of the Charter of the United Nations
as one of the methods for the peaceful settlemieimternational dispute$®. According to
the Court, “[tlhere is no need to insist upon thedamental character of this method of

settlement2%®,

172. According to the relevant provisions, the rtemance of peace is not the only goal
that negotiations must pursue. According to Arti@le paragraph 3, of the UN Charter,

international disputes must be settled by peagekdns in such a manner that international
peace and securityahd justicé are not endangered. In a similar vein, the 19&@l&ration

on Principles of International Law provides thaat8s shall “seek earlgnd justsettlement”

of their disputes.

202 CCM, Annex 262, p. 1747.

203 See BM, Annexes 190 to 201.

204 Military and Paramilitary Activities in and againstiicaragua, (Nicaragua v. United States of America)
Merits, Judgment. I.C.J. Reports 1986, pat$4.145, para. 290.

205 North Sea Continental Shelf, Judgmett February 1969,C.J. Reports 1969.3 at p. 47, para. 86.

206 |pid.
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173. In addition, the obligation to negotiate undeneral international law is not a mere
procedural formality. It is a legal obligation, whi must be undertaken in good faith and
which consists of a number of requirements whickeHzeen identified in Bolivia’'s Memorial
and that Chile did not challenge in the Counter-Megai’®’. The obligation to negotiate

requires in particular:

“que les Etats cherchent rapidement une solutios’&pstenant d’invoquer des
moyens dilatoires ; qu'ils ne se découragent pad’'@dec d'une premiére
tentative et qu’ils perséverent en recherchanttttaunodes de reglement ; qu'il
s’abstiennent pendant toute la durée de la proeédur des procédures, non
seulement de recourir a la force, mais d’aggraaesitbiation ; qu’ils recherchent
une solution ‘équitable’, c'est-a-dire qu'ils respt la souveraineté de
'adversaire, essaient loyalement de comprendrepasition et acceptent de
renoncer a la satisfaction de certains intérétscemtrepartie des sacrifices
acceptés par l'autre®®

174. This obligation clearly applies in the presease. Bolivia gave up its maritime
territory to Chile in the expectation that it wollddve a sovereign access to the sea restored to
it. Since the nineteenth century, the “maritimaugSshas been at the heart of both States’
foreign policy and has remained a pending issuevdmt the Parties, which has not been

settled yet.

175. In the Principles and Guidelines for Inteioradl Negotiations adopted in 1598 the
United Nations General Assembly stressed that regois shall be conducted in a manner
“conducive to the achievement of the stated objectif negotiations”, that “States should
adhere to the mutually agreed framework for condgabegotiations” and that they should
remain “focused throughout on the main objectiveshe negotiations’'®. These general
requirements have been given a specific contethianpresent case since Bolivia and Chile
have agreed, beyond their obligations under genatafnational law, to negotiaten a

specific agreed outcome (to put an end to Boliviarsdlocked status)This lex specialisis

207 See BM, para.. 229-237. See Part |, Chapter 2 (B

208 y/, J.-P. Cot, A. Pellet (ed.),a Charte des Nations Unies. Commentaire article asicle, Economica,
Paris, 3rd ed., 2005, p. 429.

209 See Resolution 53/101.

210 |pid., para. 2.

65



based both on acts and conduct expressing an ioriettt be bound and on estoppel and

legitimate expectations, as will be shown in théfeing chapters.
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CHAPTERS
ACTS AND CONDUCT EXPRESSING
CHILE'S INTENTION TO NEGOTIATE SOVEREIGN ACCESS TO THE SEA

176. This chapter summarizes the evidence supgoBinlivia’'s submission that Chile
intentionally undertook a binding commitment to oggte a sovereign access to the sea. That
binding commitment emerges from the whole courseaniduct between Bolivia and Chile
on this matter. Within that course of conduct deaicexamples of commitments resulting
from bilateral agreements — notably those that weduin 1950 and 1975 — and from

unilateral declarations made by Chile.

177. In disregard of the Parties’ consistent amatinuous course of conduct, the Counter-
Memorial asserts that there have been only “spotathistorical diplomatic exchanges and
political discussions”, which did not constitute amdertaking, promise, representation or any
other commitment under international falv In Chile’s words, “Chile’s position is simple:
historical willingness to negotiate creates no llegaigation”'2. This argument however
disregards the specific historical context withimieh the question of sovereign access
emerged and the clear intention of the Partiesve gffect to a historical understanding and
agreement between them that Bolivia should not mer@adlocked as a result of the 1879
War of the Pacific.

178. In light of this historical context and coaisf conduct, there can be no doubt that the
Parties’ intention throughout these years was solve the outstanding matter of Bolivia’s
sovereign access to the sea by means of a negosatdement. The formation of a legal
obligation does not depend on some abstract, clgardistinction between “political
expressions of willingness” and “legal obligationas Chile contend¥. It depends on the

circumstances in which there is an expressionasiramitment to do something in particular.

211See CCM, in particular para.. 1.1-1.3.
212CCM, para. 1.28.

213 See for instance CCM, para. 4.3.
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179. Of course, Chile adits, as it must, that @me circumstances, an expression of
willingness does in fact create legal obligationgmely when there is “an identifiable
international agreement or some other recognizadceof international legal obligatioft*.
Chile also acknowledges that “drawing the line kestw[the display of political goodwill and

legal undertakings] is often difficult in practic¢é®.

180. The Parties are generally in agreement caimgerthe principles applicable to the
identification of agreements or unilateral actsnternational la'®. As Chile rightly put it,
“a legal obligation to negotiate can only ariseoibjectively construed, that is the intention of
the States concerned®. Accordingly, it is Bolivia’s case that, when “@tively construed”,
Chile’s agreements, declarations and conduct siheenineteenth century unequivocally
reflect a commitment by Chile to negotiate sovareigcess to the sea.

181. Chile’s main argument is to caution the Calat political and diplomatic exchanges
should not be considered as undertakings becauatesSmust feel free to explore in good
faith potential compromise solutions through poditiand diplomatic exchangé&®. Bolivia
does not challenge the fact that mere diplomatitharges do not necessarily give rise to
legal obligations. That is exactly why Chile’s wiljness to enter into formal negotiations
with Bolivia, on a matter as exceptional and consedjal as sovereign access to the sea,
expresses a commitment rather than a mere off@koObviously Chilehad the sovereign
right not to make any promise, undertaking, or represemtatio grant Bolivia sovereign
access to the sea. In the exercise of its sovemgigrogatives however, Chile did in fact

commit itself to finding such a solution on mulgpccasions.

182. Following the 1879 War of the Pacific andseduent to the 1904 Treaty, Chile could
have made it clear that having occupied Boliviadastal territories, it would not negotiate
sovereign access to the sea across territoridetodrth, and that Bolivia must resign itself to

being a landlocked State. But thatriet what Chile did: it entered into negotiations on

214 CCM, para. 1.28.

215CCM, para. 4.3, fn. 182.

216 Bolivia’s position on applicable law has beenagtin the Memorial at para.291-334.
217CCM, para. 4.1 and para. 4.5. See also in pastipdra. 4.7.

218 CCM, para. 4.23.
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“potential compromise solutions through politicaidadiplomatic exchanges” pursuant to
agreements and declarations that recognized iteritial undertaking and commitment to
granting Bolivia sovereign access to the sea. &, fih is difficult to find any parallel in
international law for such an unusual and consetiplenndertaking by a State to agree
expressly and repeatedly that it is willing to nigfe sovereign access across its territory
pursuant to a historical compromise. It is thiseptional character of the undertaking that
underscores Chile’s consent to bind itself to filgda solution, rather than making empty

political promises as the Counter-Memorial suggests

A The consistent and continuous agreements, declaratis (including unilateral

acts) and conduct expressing Chile’s intention toegotiate sovereign access to the sea

183. As a preliminary matter, it is noted that maements in Chile’s past conduct,
including facts invoked in the Counter-Memorialntradict Chile’s new legal thesis that its

“political and diplomatic exchanges” were devoidcaolylegal effect.

184. First, a number of statements in the Counter-MemorigceChile’s recognition that
it hasagreedto negotiate sovereign access to the sea. Im athels, it has not been willing
merely to entertain the possibility of such accéss,has in fact committed itself to finding a

solution to Bolivia's landlocked status.

185. Chile acknowledges in the Counter-Memorial thn many occasions it expressed its
“willingness” to enter into negotiations in orderdrant Bolivia sovereign access to the sea. It
relies on a quotation of Sir Hersch Lauterpachtestablish that there is an “important
distinction between an intention to create a legaigation and a political expression of
willingness to act in a particular wai® or between “statements of policy” and “instruments
intended to lay down legal rights and obligatidd%” Chile however, did not limit itself to
political expressions of a mere willingness to dg sovereign access to the sea; rather, it
expressed itwillingness to satisfithat objective through negotiations, consistenthvah

intention to be bound.

219CCM, para. 4.3.
220 |pid.
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186. In this context, Chile’s historical willings® to negotiate constitutes a legal
commitment. In particular, the Counter-Memoriahtaons a number of specific admissions,

such as the following:

a. In the 1940s, “Chile is recorded as stating thavas open to consider and study

Bolivia’s proposals, and indeed that it was openegotiation®?%;

b. By adopting the 1950 Notes, Chile was “open to mmgeinto a negotiation aimed at
finding a formula that could make it possible teggto Bolivia a sovereign access to

the Pacific Oceart?2

c. “In stating [in these notes] that it would act cistently with its prior position, Chile

was confirming that it would study Bolivia’s progids in a negotiation (...¥23,

d. “The aim of Chile’s note of 20 June 1950 was tmdtay and give effecto those

prior statements of policy, i.e. by way of propasiarmal negotiations?%4;

e. Chile also admits that in the course of the Charpficess, there have been
“guidelines for negotiation that were expresslyepted??® and that the “core of the
proposal”’ presented by Chile in 1975, which wascégpted”, was that “a cession of

coastal territory from Chile to Bolivia ‘would b@wsidered’#25,

f.In 1978, Chile’s view was that “[n]egotiations h#ten continued, and in all the
discussions, including most recently in Septemi8t71in New York, there was a

consensus to continue negotiations” on sovereigasacto the sé4;

g. In 2006, the Presidents of Bolivia and Chile “hasspressed their intention to

develop a comprehensive and constructive dialogiout exclusions, between

221 CCM, para. 6.5.

222 CCM, para. 6.2, letter b).

223CCM, para. 6.10, letter c).

224CCM, para. 6.11n fine (emphasis added).
225CCM, para. 7.7, letter a).

226 CCM, para.. 7.16-7.17.

227 CCM, para. 7.45, letter b).
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Bolivia and Chile” and “[i]n this context, they apd that the agenda comprised all
issues relevant to the bilateral relationship, lggitting (...) the maritime issue” as a
separate item from “free transité,

187. It is also noted that Chile does not disptiat there have been several
“recommendations” issued by the OAS to Bolivia &tdle to negotiate sovereign access to
the se%®. Although these are not binding as such, it dagswean that they are without any
legal effect°. As considered in further detail below, Chile moshsider these resolutions in

good faith in regard to negotiating Bolivia’s sosign access to the $éa

188. SecondChile’s declarations, statements and agreemegtsding sovereign access to
the sea, as to be detailed further below, weremrmatle in a vacuum or without a clear
understanding of the importance of the issues altestThey came as a reply to specific,
unequivocal requests, publicly made by Bolivia, Have a sovereign access to the sea
consistent with the historical understanding betwin® Parties that Bolivia must not remain
landlocked. These exceptional requests were aateptéd duly considered by Chile, at the
highest levels of State authority. If Chile didtrwave the intention to satisfy Bolivia’'s
request through negotiations, it could easily hesfeised to consider such an exceptional
matter, or at least it could have remained silBat, on the contrary, Chile’s Heads of State
and Foreign Ministers repeatedly told Bolivia ireal and specific terms that they were
willing and committed to finding a way to grant Ba& sovereign access to the sea.

228CCM, para. 9.13-9.14.

2295ee CCM, para. 8.7.

230 The Court has recognized that resolutions whiehnat binding can still have “normative valdeggality of
the Threat or Use of Nuclear Weapons, Advisory ©pinl.C.J. Reports 1996. 226 atp. 254, para. 70) and
that, “when they are adopted by consensus or byamimous vote, ... [they] ... may be relevant for the
interpretation of” existing agreemefighaling in the Antarctic (Australia v. Japan: Newafand intervening),
Judgment, 1.C.J. Reports 2011,226 at p. 248, para. 46). More generally, finsontestable que I'exécution ou
le refus d’exécution d’une recommandation n’estjpadiquement indifférent. L'une et I'autre attites sont, au
contraire, susceptibles de produire des effetsdi¢’dM. Virally, “La valeur juridique des recommandatsdes
organisations internationale®FDI, 1956, p. 87. See further Part Il, Chapter 5 eads.

231 See Part Il, Chapter 5, section F.
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189. Third, Chile’s conduct confirms that it recognized thastence of an obligation to
negotiate. As recalled in the Memorial, on 26 Oetoth979, Bolivia “referred to several
specific agreements to negotiate sovereign accetigetsea’” embodying “commitments” of
the Parties as agreed in 1920, 1923, 1950, 1958, 48d 19752 Far from objecting to
Bolivia's assertions, the reaction of the Chileapresentative to the OAS a few days later, on
31 October 1979, was to emphasize that “[o]n regzkatcasions, | have indicated Chile’s
willingness to negotiate with Bolivia a solutionite aspiration to have a free and sovereign

access to the Pacific Oceaf?

190. Fourth, contrary to Chile’s suggestion that there hashbe® undertaking between

Bolivia and Chile on sovereign access to the ges significant to note that statements made
or agreements concluded by the two countries e previous statements and agreements
on the same matter, confirming a long-standing tstdeding between the Parties that they

must negotiate in order to end Bolivia’s landloclestatug®,

2325ee BM, para. 166.

233 GSee BM, para. 167.

234 For example, see (i) the Exchange of Notes oD1(@M, para. 127-129 anBR, Annexes 265 and 266 It
recognized that both Parties had “accepted theoress [Bolivia] of its own access to the Pacific&an”.
Chile stated that, “with these precedents”, “[f]rdin@ quotes contained in the note | answer, ibfed that
the Government of Chile, together with safeguardiveylegal situation established by the Treatyedde of
1904, has been willing to study, through directatigions with Bolivia, the possibility of satisfyg the
aspirations of the Government of your Excellency dhe interests of Chile.” Chile stated that “my
Government will be consistent with that positiom &n.) is willing to formally enter into a direct getiation
aimed at searching for a formula that could malgogsible to give Bolivia its own and sovereignesscto
the Pacific Ocean (...)" (ii) the Trucco Memorandum1i961 BR, Annex 284 (emphasis added)). Chile
pointed out that it “has been willing, togetherwitafeguarding the legal situation establishedhénTireaty
of Peace of 1904, to study through direct efforithBolivia, the possibility of satisfying the aspiions of
the latter and the interests of Chile” and that ttNdlo. 9 of our Ministry of Foreign Affairs, dated
Santiago on 20 June 1950clear testimony of those purpo$éii) in 1987, the Minister of Foreign Affairs
of Chile stated that “the minutes subscribed, @t titcasion [the 1975 Joint Declaration of Charafiathe
President of Chile and Bolivia embodied themmitmento move forward with the dialogue at different
levels (....)in order to finda formula for the many vital issues both countfexsed, for instancethe one

related to the landlocked status that affects Bal{v..)” (BM, Annex 169 (emphasis added).
72



191. Fifth, Chile does not seriously engage in the Countembteal with Bolivia's
arguments that a great number of Chilean statenmemistitute unilateral acts and promises
that are binding in international 1&®. Some of these declarations were directly in raspo
to requests from Bolivia, and can therefore be eveither as bilateral agreements or

unilateral acts. Others were statements and urkilegamade at Chile’s own initiative.

192. These solemn declarations and commitmentsa@rbdutable to the highest level
representatives of Chif€®, and were made known to and accepted by the Balivi
authoritie$®”. Taking into account the context and circumstariceghich they were made,
there was an intention to make a formal commitntentegotiations on sovereign access to
the sea, as is clear from their unequivocal wordire following examples, from times both
before and after the status of Tacna/Arica waslvedan the 1929 Treaty of Lima, leave no

doubt as to Chile’s intentions.

25 On these unilateral acts, see BM, para. 392-BB6re is no doubt that unilateral acts can cragtes and
obligations under international law. See BM, p&d-334.

236 j.e. Presidents of Chile (Alessandri, Gonzaledeld, Pinochet, or Lagos), several Ministers ofefgr
Affairs (Matte, Izquierdo, Mathieu, Walker Larrai@arvajal Prado and Del Valle) and Vice-Ministevai
Kleveren), who undoubtedly represented Chile. Gtlzge attributable to Ambassadors of Chile (sucthas
Ambassador of Chile in La Paz, Trucco), authorizgdhe competent Minister.

27 The intention to negotiate sovereign accessdséda was expressed by these authorized Statsesfatives
in various forms, including memoranda (BM, Annex(RPatte Memorandum) anBR, Annex 284(Trucco
Memorandum), diplomatic notes (BM, Annex 48 and éxi72) and verbal statements later registered in the
official correspondence of the ambassador of Balini Santiago and in the Chancellery in La Paze (8e
particular the declaration made by President Gaeaz#lidela on the 8th of November, 1946, before the
Minister for Foreign Affairs of Bolivia, Aniceto $ares, and the Ambassador of Bolivia in Santiagstyi@
Gutiérrez (BM Annex 56); and the declarations magdinistry of Foreign Affairs Del Valle in April 984
(see Aide Memoire “Meeting held with Chancellorndaidel Valle”, 26 April 1984BR, Annex 325)and on
the 12th of November, 1986, at the opening of #agotiations of Montevideo (see Note from the Peenan
Representative of Bolivia to the United Nationsrgé&oGumucio, to the Minister of Foreign Affairs of
Bolivia, Guillermo Bedregal, 20 Novermber 1988R, Annex 334)as well as public declaration8M,
Annex 125; and the declarations of 11 July and g§usti 1950, of Chancellor Walker Larrain (BM Annexes
66 and 68) to put an end to journalistic specutetioegarding the agreements concluded with Bolivia

June; and the declaration made by President Gan¥édela on 19 July of that same year (Annex 66).
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193.

Chile made the following commitments befdre 1929 Treaty:

. “Chile is willing to seek that Bolivia acquire itsvn access to the sea, ceding

to it an important part of that zone in the northAsica and of the railway
line...”

«Chile esta dispuesto a procurar que Bolivia adgaiena salida propia al
mar, cediéndole una parte importante de esa zonaode de Arica y de la
linea del ferrocarril..»

(Chilean Ambassador at La Paz Bello Codeghdbpf 10 January 1920, Basis
|V) 238

. “Independently of what was established in the TredtPeace of 1904, Chile

accepts to initiate new negotiations directed &sfgeng the aspiration of the
friendly country, subject to the victory of Chile the plebiscite.”

dndependientemente de lo establecido en el Tratel®az de 1904, Chile
acepta iniciar nuevas gestiones encaminadas afaeaés la aspiracion del
pais amigo, subordinada al triunfo de Chile enlebpscito»

(Chilean Ambassador at La Paz Bello Codeghdbpf 10 January 1920, Basis
Vv);

. “my Government maintains its purpose to listenthwthe utmost spirit of

conciliation and equity, to the proposals that Y&xcellency’'s Government
wishes to submit in order to celebrate a new Raganding Bolivia’s situation,
but without modifying the Peace Treaty and withiotgrrupting the continuity
of the Chilean territory.... in light of the concrefgoposals that Bolivia
submits and when appropriate, the bases of diegtrations leading, through
mutual compensation and without detriment to imalde rights, to the
fulfilment of this longing [the sovereign outlet tive Pacific Ocean].”

«mi Gobierno mantiene el propésito de oir, @mmas elevado espiritu de
conciliacion y de equidad, las proposiciones queigusometerle el Gobierno
de V.E. para celebrar un nuevo Pacto que consaltgtuacion de Bolivia, sin
modificar el Tratado de Paz y sin interrumpir lantmuidad del territorio
chileno... en vista de las proposiciones concretas Balivia presente y en
hora oportuna, las bases de una negociacion directa conduzca, mediante
compensaciones mutuas y sin desmedro de derectoninciables, a la
realizacion de aquel anhelo.»

(Minister of Foreign Affairs Luis Izquierdo,February 19235

238 CCM, Annex 118.
239 CCM, Annex 125.
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d. “When the situation of Tacnha-Arica is resolved, wél be able to give
Bolivia a port in return through compensations”

«Cuando resuélvase situacion Tacna Arica pademiar puerto mediante
compensaciones.»

(Minister of Foreign Affairs Luis Izquierdo,Rebruary 1923§%
Bolivia

e. “(...) will always find Chile willing to start new mmtiations with the aim of
facilitating the access of Bolivia to the sea tlglouts own port.”

«(...) encontrara siempre dispuesto al de Chile para emgee nuevas
negociaciones, a fin de facilitar el acceso de tmaeRepublica al mar por
puerto propio»

(Statement of President Arturo AlessandriF2Bruary 1923},

f.“in the course of the negotiations conducted [wiRhbru]... and within the
formula of territorial division, the Government Ghile has not rejected the
idea of granting a strip of territory and a portth® Bolivian nation... the
Chilean Government would honour its declarations rggard to the
consideration of Bolivian aspirations.”

(Minister of Foreign Affairs Jorge Matte, 4 @mber 19262

194. Furthermore, after the status of Tacna/Anes resolved in the 1929 Treaty of Lima,

Chile once again confirmed the commitment it hadiena the 1920s:

a. “I keep my word with regard to what | have told ythe Ambassador of
Bolivia in Santiago, Ostria Gutiérrez) on formercasions. What has been
verbally agreed is as if it were already written.”

«mantengo mi palabra acerca de lo que en anteriovpsrtunidades he
expresado a Ud. Lo acordado verbalmente es corestgviera ya escrito.

(President Gonzélez Videla, 28 July 1848)

b. Chile is “willing to engage in conversations wiblivia on the issue referred
to.”

240BM Annex 49.
241 Cited in BM, Annex 51.
242BM Annex 22.
243 Cited in BM, Annex 63, BR Annex 259.
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«esta llano a entrar en conversaciones con Boliwarea del problema en
referencia»

(Minister of Foreign Relations, Walker Larraid July 195G%4

. “It is my duty, indeed, to inform my people thatetlresident of Chile is
willing to initiate the aforementioned conversagbn

«Me hago un deber, si, en declarar a los ciudadadesmi patria que el
Presidente de Chile esta llano a abrir esas coragmes

(President Gonzélez Videla, 19 July 1850)

. “Furthermore, | reiterate what Chile has expressedlifferent occasions: its
willingness to give an ear, through direct negaiia, to the proposals that
Bolivia may put forward”

«Reitero, ademas, lo que Chile ha manifestado eerség oportunidades: su
buena disposiciébn para oir, en gestiones directas, proposiciones que
Bolivia pueda formularle:

(Minister of Foreign Affairs, Walker Larrai8,August 1950,

. “The Government of Chile shall be willing to negté with the Bolivian
Government on regard to the referred propositi@sgmn of a strip of territory
north of Arica]...”

«El Gobierno de Chile estara dispuesto a negociar ebde Bolivia respecto
de la proposicion referidax.

(Minister for Foreign Affairs Carvajal Pradwte of 19 December 1975}

. “[W]e initiated negotiations aimed at satisfyingetlaspiration of Bolivia to
have a sovereign coast without interruption in canty with the current
Bolivian territory.”

«dniciamos negociaciones tendientes a satisfaceasspiracion de Bolivia de
tener una costa soberana sin solucion de contirdiictan el actual territorio
boliviano»

(President Pinochet, 8 February 1§%7)

244BM Annex 66.

25BR, Annex 269.

248 Cited in BM Annex 68.
24TBM Annex 72.

248 CCM, Annex 217.
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g. “My Government maintains unchanged the politicdl thiat gave rise to these
negotiations [to grant Bolivia a sovereign accesthé Pacific]...”
«Mi Gobierno mantiene inalterable la voluntad pa#ique dio origen a esas
negociaciones.».

(President Pinochet, 23 November 19%7)

h. “I reiterate my Government’s intention of promotitige ongoing negotiation
aimed at satisfying the longings of the brotherrntputo obtain a sovereign
outlet to the Pacific Ocean.”

de reiteré la intencion de mi Gobierno de impulé@amegociacion en curso
destinada a satisfacer los anhelos de ese paisdrarman el sentido de obtener
una salida soberana al Océano Pacifico.

(President Pinochet, 18 January 1878)

i. “We would like to talk about the maritime issue hwBolivia. We know how
relevant it is for Bolivia... [the claim for an aceet® a maritime coast] is also
an important issue... What we are saying is that weewdlling to hold this
dialogue [and adding that the Chilean Governmerg]vitally aware of the
commitment undertaken many years ago to engagesgotiations over an
Agenda without exclusions”

«Queremos hablar del tema maritimo con Bolivia. $&te la relevancia que
asume para Bolivia...Lo que estamos diciendo es sfaenes disponibles para
este dialogo...plenamente consciente del compronsigmido hace ya varios
afnos atras de hablar con una agenda sin exclusiones

(Vice-Minister of Foreign Affairs, Alberto Valilaveren, 18 July 2008}
195. As the Court held iNuclear Testsit is well recognised that declarations made by

way of unilateral acts, concerning legal or factsitlations, may have the effect of creating

legal obligation®?.

196. Chile maintains that in the present caselatamal acts should be interpreted

restrictively because they took place “in a bilat@ontext®>3. It relies onBurkina Faso/Mali

249 CCM, Annex 234.

250 CCM, Annex 236.

21 Cited in BM Annex 135.

252 Nuclear Tests (New Zealand v. France), Judgme@t)|.Reports 1974. 457 at p. 472, para. 46. See Part
II, Chapter, 4 above.

253 CCM, para. 4.21.
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where the Court took the view that because “theas wothing to hinder the Parties from
manifesting an intention to accept the binding abtar of the conclusions of the
Organization of African Unity Mediation Commissidsy the normal method: a formal
agreement on the basis of reciprocity”, a unildtdezlaration could not be interpreted “as a
unilateral act with legal implications in regard ttee present cas&*. But the present case
may be clearly distinguished from the factsBaorkina Faso/Mali first, there are many
consistent statements and declarations, extendiag @ prolonged period of time; second,
these statements and declarations have generatedfirmed bilateral agreements between
Bolivia and Chile (in particular the 1950 ExchanmgfeNotes and the Joint Declarations of
1975 and 1977%°.

197. In this regard, these consistent statemertslaclarations made over the course of a
century also serve to contradict Chile’'s assertiorthe Counter-Memorial that the events
subsequent to the 1904 Treaty may be characteasetfive discrete and very different
periods”, each of them being “a product of its owwarticular political and historical
context®®, or as “sporadic diplomatic and political exchasgand, occasionally, actual
negotiations?®’. There is in effect a unity between the bilateagteements and unilateral
declarations insofar as they cumulatively reinfo@gle’s commitment to resolve Bolivia's
landlocked status by means of a negotiated settient@hile cannot now so bluntly refashion
the facts, which clearly establish: (i) the contipuf Chile’s undertakings to negotiate
sovereign access to the sea since the nineteentbrgeand (ii) the existence of numerous

consistent agreements and unilateral declaratigm®essing its commitment to negotiate.

198. It is against this factual and legal backgobaf a consistent and continuous course of
conduct that Bolivia will respond in the followirsgctions to Chile’s arguments on specific
agreements and statements that it attempts to &aigimto “five periods”, but all of which are
linked to the original historical bargain and th@ronitment that it generated on the part of
Chile.

254 Frontier Dispute (Burkina Faso/Mali), Judgment, JJCReports 1986. 554 at p. 574, para. 40.
255 part 1lI, Chapter 5(C) and (E) below.

256 CCM, para. lIl.2 (p. 81).

257 CCM, para. 1.3.
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B. The 1920 Act and the 1926 Matte Memorandum

199. The Memorial set forth the reasons why bdét 1920 Act and the 1926 Matte

Memorandum constitute agreements to negotiate sigeaccess to the $é4 Chile objects

to this assertion in the Counter-Memorial on thgeeunds: namely, that (i) the 1920 Act

contains a reservation stating that it is not bigdiii) its text does not reflect a commitment

regarding sovereign access to the sea; and @iystibsequent practice, in particular the Matte
Memorandum, does not confirm Bolivia's interpregatiof the 1920 A&P°. As set forth

below, these three assertions are not supportéaedfacts.
1. The text of the 1920 Act

200. Chile argues that the 1920 Act contains “gulieit statement of the intention not to
create rights or obligation€®. Chile relies on the penultimate paragraph of Alse which
states that “(...) the present declarations do naitato provisions that create rights, or

obligations for the States whose representativeeertieem (...)%6%

201. First, if Chile is correct that such a clause was inetlitb prevent the creation of any
rights or obligations, it suggestscontrariothat in the absence of such a clause, Chile’srothe
agreements or statements should be interpretedveny gise to rights and obligations to
negotiate sovereign access to the sea. In fach audause isot included inany of the
subsequent agreements or statements of Chiledingiuhe 1950 Exchange of Notes and the
1975 and 1977 Joint Declarations of Charafa.

202. Secondthe said clause should not be read in isolatieadRwith regard to the full

text and context of the 1920 Act, it is clear thia¢ reservation refers to the modality of
sovereign access rather than the agreement toiaegsuch access. Contrary to Chile’s
assertions, there is no doubt as to the agreerhantthe Parties negotiate Bolivia’'s own
access to the sea. The only disagreement is imdegdahe specific modalities of the access.

As reflected in the 1920 Act, Bolivia had invitedhif@ to negotiate on the concrete modalities

258 BM, para. 346-357.

%9See CCM, Ch. 5.

260 CCM, para. 5.8., as well as para.. 5.4-5.7.
261 BM, Annex 101.
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and conditions of sovereign access, including hrapensation to be given to Chile. It was
clear that this “should be the subject of a prigmre@ment, to avoid disagreements over details
delaying the application of the core matter”. Tigawhy, in the following paragraph of the
Act, Bolivia pointed out that because of the didion between the “core of the matter” and
the “details” thereof, “the present declarationsndd contain provisions that create rights, or
obligations for the States whose representativésertem”. In other words, any proposals on
the specific modalities of sovereign access wouwt be binding until the conclusion of a
formal agreement, and such an agreement would o$lyiaequire prior negotiations that
Chile agreed to undertake. This is clearly exprésgethe statement that “Chile is willing to
make all efforts for Bolivia to acquire an access$hie sea of its owR®2

203. This interpretation is confirmed by the stad#ats made before the League of Nations
one year later. In 1921, Chile recalled that “Bialigcan seek satisfaction through the medium
of direct negotiationg®3and that, by doing so, Bolivia will “exercise tbely right it can
assert: namelythe right of negotiations with Chilé®*. Chile categorically recognized an
obligation to negotiate sovereign access with Baliv

204. Contrary to Chile’s asserti@hfurthermore, the substance of the exchanges ocasfir
the understanding of the Parties as to the obgaithe agreed negotiations. Following the

conclusion of the 1920 Act, Chile made the follogvstatements:

a. “[the Chilean Envoy] repeats the terms whichensubmitted in general terms
to the Honourable Mr Dario Gutiérrez last Septentbgsrocure an agreement
which would allow Bolivia to satisfy its aspiratiar obtaining its own exit to
the Pacific (...)";

b. “Chile is willing to make all efforts for Bolia to acquire an access to the sea
of its own, by ceding a significant part of theate the north of Arica as well
as the railway line that is located within the iteries subject to the plebiscite
established by the Treaty of Ancon” and “acceptsnimy new negotiations

262BM, Annex 101, p. 394.

263BM, Annex 160.

264BM, Annex 161 (emphasis added).
265CCM, para. 5.10.
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aimed at fulfilling the aspiration of its friend dmeighbour, subject to Chile’s

victory in the plebiscite?®,

c. “These considerations explain and justify threngein which the representative
of Chile has framed the terms it proposes as atipaghaneans of offering
Bolivia, within what is possible, all that couldfedtively lead to the fulfilment
of its legitimate expectation (...)"”, “thus leavingelind its landlocked
status.267

2. The correspondence preceding the adoption o1 926 Act

205. The intention behind the 1920 Act is confidv®y the correspondence preceding its
conclusion. In the Counter-Memorial, Chile glossesr the statements that are invoked in
Bolivia’'s Memorial, and asserts that Bolivia hapresented one document “as having been
authored by Chile’s Minister” and that that docum&itoes not support the assertion that
Bolivia makes” in paragraph 98 of the Memoftél

206. In paragraph 98 of the Memorial, Bolivia sththat “In May 1919, [the Ministry of
Foreign Affairs of Chile] stated that Bolivia’s afa for its own port on the Pacific Ocean on
terms aligned with the 1895 settlement was legitgn@and just, and that Chile could fulfil that
wish on the basis of sufficient and fair compems&f®®. In support, Bolivia relied on an
internal contemporaneous Bolivian note, which reggbrthe said statement by the Chilean
representativé® and clearly supported Bolivia's asserfithh Bolivia did not claim that the
note itself was a Chilean document. Chile doesamatlenge the veracity of the Bolivian

note.

207. In addition, Chile does not seriously engagé the other documents preceding the

1920 Act which Bolivia relied upon in its Memoriahd which also confirm its interpretation

266 The respected Chilean diplomat and historian OB@aochet de la Barra acknowledges: “Chile assueed
commitment under Article V [of the 1920 Act]” O.reichet de la BarraChile and Bolivia jHow much
longer! 2004 p. 40BR, Annex 352

267BM, Annex 101 and CCM, Annex 118.

268 CCM, para. 5.11, regarding BM, Annex 42.

269BM, para. 98.

219BM, Annex 42.

211 See BM, Annex 42, pp. 179-180.

81



of the Act’2 This is true in particular of the Chilean Mematam of 9 September 1919, the
terms and intention of which are clear and spé&éitic

3. The subsequent practice, including the 1926 &Mistikmorandum

208. Chile’s claim that the subsequent practicesdoot establish any commitment on its

part to negotiate on sovereign access to th&dsavrong.

209. Chile maintains that Bolivia failed to citepassage from Chilean Delegate Rivas-
Vicufa’s lettef’® stating that the President of Chile informed aiBah representative “that
he did not recognize the right of the Bolivian Goweent to claim a port on the Pacific
Ocean, since Bolivia abandoned that aspiration whsigned the Treaty of Peace of 1904,”
adding that “the aspirations of Bolivia might betisfeed by other means, and that his
Government was quite ready to enter into negotiation this subject in a sincere spirit of
peace and conciliatioA™. According to Chile, this statement that it wasiitg ready” to
negotiate on practical means to improve BolividZsess to the sea, without granting it a port,
“is not a basis on which Bolivia can claim that lEhexpressed an intention to undertake a
legal commitment to negotiate concerning soveraigpess?’”.

212See BM, para. 95-98.

213See BM, Annex 19. The next month, Bello Codesald the US Charge d'Affaires in Bolivia that “Chias
formally promised Bolivia a port, the grant to takace upon the settlement of the controversy betwe
Chile and Peru”. See Telegram 723.2515/503 fromGhargé d'Affaires of the United States in Bolivia
Goold to the Secretary of State, 6 October 18, Annex 235 Conrado Rios Gallardo, who would in turn
become Foreign Minister of Chile, described theeotiyes of Bello Codesido’s mission in Bolivia inet
following terms: “[Chile] has never refused to distto the aspiration of Bolivia... on the contrargsh
promised to satisfy it in the field of mutual compations”, adding that “When Chile settled itsidiffties
with Peru... This is indeed the only moment that €tkpected to satisfy in the realm of reality, abt
fantasy, the port aspirations of Bolivia. Mr. Betmdesido had the mission to say that this time aeasing,
that Bolivia had to rely on Chile’s word and thiashould wait for the events to come”. See C. R3aflardg
After the Peace... The Chilean-Bolivian Relati@t326) pp. 132 and 218BR, Annex 241

214 See CCM, para. 5.21-5.29.

215 CCM, para. 5.20.

276 etter from Manuel Rivas Vicuiia, Chilean Delegateéhe General Assembly of the League of Natios, 1
September 1922, BM Annex 46, CCM, Annex 123.

217 CCM, para. 5.20
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210. In fact the expression “was quite ready teeremto negotiations” does demonstrate
Chile’'s agreement to enter into direct negotiatiarih Bolivia?’®. This statement followed
the other declarations of this period, rejecting thvision of the 1904 Treaty while at the
same time promising to resolve Bolivia’s landloclkgdiation through direct negotiatichy
The historical context in which these declaratiorese formulated demonstrates that they

referred to the question of sovereign access.

211. In the absence of the plebiscite on the staturacna and Arica as envisaged by the
1883 Treaty of Ancon, Chile and Peru resumed dinsgotiations in December 1921 to
resolve the dispute regarding sovereignty over ethiesritories. In that context, on 20
December 1921, the Bolivian Foreign Minister AllbeiGutiérrez requested the Chilean
Government “to hold an international conference posed of representatives of nations

directly concerned on this serious issue of thefieae.

212. Although Chile rejected this request, it Hechthat the Bolivian Government had
“...been publicly and solemnly invited in Genevaddater in La Paz and in Santiago, to
express directly to Chile their views on their asfons for a port in the Pacific®!

reiterating once again its intention to negotiatealy with Bolivia.

2781t should be recalled that in the case of khelear Teststhe ICJ stated that France had assumed a binding
unilateral commitment based on several declaratiétise aforementioned country, including one iriaktit
indicated that “it was ready to proceed to undargebtests”.Nuclear Tests (New Zealand v. France),
Judgment, I.C.J. Reports 197,457 at p. 266, para. 40.

279 This is confirmed by considering Alessandri’'s oamgtount of his conversation with Pinilla: “I tohim that
if he came to ask me for a revision of the Tredt§304, it was preferable that he not waste higtand not
make me waste mine, because |, on behalf of Chibelld never accept the revision of the Treaty, aith
prejudice to hearing in a new negotiation somethadgout the aspirations of Bolivia, based on
compensations.” See A. Alessandri PaliMamories of Governmenfolume ] 1967, pp. 76-7MBR, Annex
294,

280 see Note from the Minister of Foreign Affairs Bblivia, Alberto Gutiérrez, to the Minister of Faga
Affairs of Chile, Ernesto Barros Jarpa, 20 Decenit$#1,BR, Annex 236.

281 Note from the Minister of Foreign Affairs of Chjl&rnesto Barros Jarpa, to the Minister Plenipadeyntof
Bolivia to Chile, Macario Pinilla, N° 1725, 21 Deuber 1921,BR, Annex 237 In January 1922, the
Chilean Foreign Minister, Ernesto Barros Jarpaj thle Bolivian Chargé d’Affaires in Santiago, Sakn

Lozada, that once Tacna and Arica were definiteygferred to Chile, the proposals made to Bolbya
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213. Bolivia subsequently requested the GovernraEhlruguay to interpose good offices
with Chile and Peru so that it could be includedhe Conference held in Washington in
1922. After carrying out the corresponding negadred, Uruguay forwarded a Memorandum
to Bolivia stating that: “Chile believes that it mot appropriate to discuss this issue jointly
with Peru at the Washington meeting because ofetha nature of the issue to be addressed
there; but reiterates that it is willing, in thisse, to consider solutions directly with

Bolivia” 282

214. Chile describes the Note of 6 February 193,a simple “invitation” to submit
proposal$®®. However, when the Chilean Foreign Minister stathdt his Government
“maintains its purpose to listen” to Bolivia’s piragals “to celebrate a new Pact” on sovereign
access “without modifying the Peace Treaty and authinterrupting the continuity of the
Chilean territory”, it is evident that it is asqugi the Bolivian Government that it agrees to

initiate negotiations to address Bolivia’s landledksituatior®”.

215. The same can be said of the excerpt fromNbg&t, in which the Chilean Chancellor
states that his Government “will devote great éfforo consult... the bases of direct
negotiations leading, through mutual compensatind without detriment to inalienable
rights, to the fulfilment of this longing®®. The use of the simple future tense denotes the

commitment to pursue a course of conduct towaresebolution of this matter.

Bello Codesido could be extended to fulfill Boliaaspiration. See Note from the Chargé d’'Affaioéshe
Bolivian Legation to Chile, Juan Salinas Lozadajttie Minister of Foreign Affairs of Bolivia, Albest
Gutiérrez, N° 117, 27 January 19BR, Annex 239

282 Also, the Chilean Foreign Minister expressed te Minister of Uruguay in Santiago that: “...the doo
disposition of Chile gave Bolivia high hopes focsess in its aspirations, as long as it seeksatisfaction
of these aspirations within an environment of calitii, friendly bonding and reciprocal concessitr&ee
Information Service of the Ministry of Foreign Aiifa of Chile, Chile and the Aspiration of Bolivia for a
Port in the Pacifiq1922), pp. 155-15BR, Annex 238.

283CCM, para. 5.25.

284 Note N° 20 from the Chilean Minister of Foreignfaifs of 6 February 1923 to the Minister Plenipadiany
of Bolivia in Chile, Ricardo Jaimes Freyre, BM Axré8, CCM, Annex 125.

285Note N° 20 from the Chilean Minister of Foreignfaifs of 6 February 1923 to the Minister Plenipdiny
of Bolivia in Chile, Ricardo Jaimes Freyre, BM Axré8, CCM, Annex 125.
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216. As to the Chilean Note of 22 February 1923]eCconsiders that the expression “my
Government’s willingness to discuss the propodadd the Bolivian Government wishes to
present in this regard” does not demonstrate ttemfion to create a legal obligatfh The
expression of “willingness” however, may clearlynstitute a legally binding commitmeft

In the present case, the said willingness refl€tidle’s agreement to enter into direct
negotiations with Bolivia to satisfy its claim farsovereign access to the sea, provided, as the
Note made clear, that the access is not locatéldeirformer Bolivian territories which were
ceded under the 1904 Tre&f/

217. Regarding the press statement of Chile’sidkrasdated April 192%° it is clear that
when the President of Chile pointed out that naghwas legally owed to Bolivia, he
specifically referred to the revision of the 190&4aty, which Bolivia pursued at that time,
and not to the question of the Chilean commitmémisegotiate sovereign access to the sea.
In fact, the President of Chile reiterated his dogia willingness to negotiate with Bolivia “in
the form and terms clearly and frequently poseithénNote of the Ministry of Foreign Affairs

of Chile, addressed to the Bolivian Minister in @hbn 6 February [19233%.

4. The 1926 Matte Memorandum

218. Similarly Chile’s assertion that the Matte ivtgandum does not support Bolivia’s
claim?®!, and that Bolivia's acceptance of the offer it @ims cannot be viewed as an
agreementt? is unsupported by the facts.

286 5ee CCM, para. 5.27.

2871n its Eighth Report to the ILC on unilateral aofsStates, Special Rapporteur Rodriguez Cedefilyzeth
for instance “a declaration whereby Cuba expregsedillingness to supply the requested vaccines @an
send them immediately”, without rejecting its stafis a binding unilateral act by the mere factithaas an
expression of willingness. Eighth Report on UnilateActs of States, by Mr. Victor Rodriguez Cedefio,
Special Rapporteur, Document A/CN.4/557, 26 May=S2@0 35, para. 38.

288 Note N° 435 from the Chilean Minister of Foreifffairs of 22 February 1923, CCM, Annex 126

289 See CCM, para. 5.28.

2% “president Alessandri exposes the guidelines bileG international policy”,El Mercurio newspaper,
Wednesday, 4 April 1923, BM Annex 125, CCM, Ann&¢ 1

291 CCM, para. 5.32-5.36.

292 CCM, para. 5.37-5.38.
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219. The chain of events that preceded the Magendtandum demonstrates that both (i)
the proposal of US Secretary of State Frank B.d¢efi®® which was consistent with the

repeated declarations made by Chile concerning/iaidi sovereign access to the sea, and (ii)
the Chilean acts that preceded the Kellogg propesalpart of a clear course of conduct by

Chile aimed at satisfying Bolivia’s sovereign accasthe Pacific Ocean.

220. By 1926, Bolivia and Chile had resumed bikdtéalks concerning sovereign access,
on the understanding that Bolivia would supportl€to prevail in the Tacna/Arica plebiscite
required by the 1883 Treaty of Anc8h However, the plebiscite could not be carried out;
and given that Chile and Peru were unable to reacigreement on the said provinces, on 11
April 1926, the Ambassador of the United StatesAoferica in Chile suggested that the
Secretary of State propose to Chile and Peru tlessfon to Bolivia,in fulfillment of
assurances made repeatedly and publgihce the beginning of the plebiscitary proceesling
by spokesmen of both countries that Bolivian asiping for a port on the Pacific would be
considered sympatheticalf?®. This is a third party affirmation of Chile’s “repted” and
“public” “assurances” during this period to negtidolivia’s sovereign access to the sea.

221. On 15 April 1926, the US Secretary of Staitgpsed to Chile and Peru to transfer the

provinces of Tacna and Arica “to a South AmericéatéSnot a party to these negotiaticis”

293 BM, para. 115-118.

2% see Note from the Minister of Foreign Affairs®blivia, Alberto Gutiérrez, to the Minister Plenigatiary
of Bolivia to Chile, Eduardo Diez de Medina, N° 232 March 1926BR, Annex 240.

2% See Telegram 723.2515/2124 of the U.S. Ambassad@hile, W. Miller Collier, to the U.S. Secretaof
State, Frank B. Kellogg, 11 April 192BR, Annex 244(emphasis added). Chile had expressed on several
occasions to the United States its intention teestthe Bolivian maritime problem once the dispetgarding
Tacna and Arica was over. On a meeting held onel@uary 1926, the Minister of Foreign Affairs ofiéh
told the US Ambassador in Santiago that: “at orfeer @acquiring definite title to Arica, it would getiate
with Bolivia to give that country a port”. See Tglam 723.2515/1952 from the Ambassador of the dnite
States in Chile, W. Miller Collier, to the U.S. Setary of State, Frank B. Kellogg, 20 February 1BR,
Annex 242 In April 1926, the Chilean delegate to the Taand Arica Plebiscitary Commission told the US
Delegate “that Chile will surellys{c) win plebiscite and that then she will consideindosomething for
Bolivia”. See Telegram 723.2515/2118 from the UScretary of State, Frank B. Kellogg, to the
Ambassador of the United States in Chile, W. MiGallier, 10 April 1926 BR, Annex 243

2% See Telegram 723.2515/2143a from the U.S. SegrefaState, Frank B. Kellogg, to the U.S. Consul a
Arica, Von Tresckow, 15 April 1926, pp. 384-383R, Annex 245 Bolivia was aware of the diplomatic
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and, on 4 June 1926, the cession of a corridohdéosta for Bolivia, the delimitation and

extension of which would be subject to the Partzegeement”.

222. The evidence demonstrates that Chile agrétbdtine United States about its specific
proposals to grant Bolivia a sovereign access ¢osie?®® and later made this known to

Bolivia®®®.

223. Against this background, on 30 November 1928, Secretary of State Kellogg
proposed once again to Chile and Peru to transfend and Arica to Bolivid’.

224. As explained in the Memorial, Chile and Bulivboth accepted the 1926 Kellogg
proposaf®l. It constituted an offer by Chile to negotiate e@ign access to the $&a
Regarding the “idea of granting a strip of tert@nd a port to the Bolivian nation”, Chile
affirmed that:

“Chile has always been disposed to listen to appsitions for settlement which
might contribute toward such lofty aims and at theame time might offer

exchanges between the United States, Chile andderthus sought to take part in these negotiatibas
this end, the President of Bolivia sent a lettethie President of the U.S. on 19 April 1926, in abhit
informed that the proposal made by the SecretaBtate of the U.S. to Chile and Peru “agrees wi¢hdffer
made to my Government by the Government of Chilthefport of Arica, or some other port under Chilea
sovereignty”. See Letter from the President of HaliHernando Siles, to the President of the Un@tates,
Calvin Coolidge, 19 April 1928BR, Annex 246

297 Minutes of the Meeting of the PlenipotentiariésPeru and Chile, Under the Extension of Good @fiof
the U.S. Secretary of State, Frank B. Kellogg, 4eJ1926BR, Annex 247

2% In June 1926, Chile presented to the United Stapecific proposals for settlement, including alidan
corridor four kilometers wide extending from Bobwi boundary to Village of Palos on the Pacific Ocea
this corridor to follow present boundary betweerp@iments of Tacna and Arica so that one-half ef th
corridor strip would be on each side of it.” Sedefeam 723.2515/2415 from the U.S. Secretary ofeSta
Frank B. Kellogg, to the Ambassador of the Unitedt&s in Chile, W. Miller Collier, 9 June 1926. 476.
BR Annex 248

299 Chilean Memorandum of 23 June 1926, BM Annex®R@1.

300 Memorandum from the US Secretary of State, FBinKellogg, of 30 November 1926, BM Annex 21. pp.
505-509.

301 BM, para. 119-120.

302 See BM, para. 104-120 and para. 350-357.
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compensation proportionate to the sacrifice of thatt of its legitimate rights
which such proposals import®3

225. As in the preceding instances, Chile agree@golve Bolivia's landlocked condition
and pursued a course of conduct consistent withaihjactive. On the one hand, the terms of
Chile’s response demonstrates its consent to reggofa formula that makes Bolivia's
sovereign access to the sea possible, by way sifrig ©f territory”. On the other hand, Chile
confirmed that it had followed a course of condcmsistent with that objective by stating
that “[it] has always been disposed to listen fopabpositions for settlement which might
contribute toward such lofty aims”. Bolivia thuspected Chile to negotiate sovereign access,
independently of whether the modality of such aseegolved “a strip of territory and a port”

or some other practical solution.

226. Chile argues that the language of the Mentlan“was without prejudice to Chile’s
legal rights®4 This however is fully compatible with an undeitakto negotiate that is to
say to negotiate the possible terms of a futureeeagent. The following extract of the
Memorandum that Chile emphasizes in the Counter-M@® is clear in that regard. Chile
stated that it

“now desires to attest, once more, that in disagssuch propositions she does
not abandon those rights, but solely has considgregossibility of sacrificing
them freely and voluntarily on the altar of a sumemational or American
interest. In this sense the Chilean Governmentesgi@ consider, in principle, the
proposal, thereby giving a new and eloquent dematnsh of its aims of peace
and cordiality®°®,

227. Chile also asserts that Bolivia’s acceptaridbe Chilean offer a few days later, on 7
December 1926° cannot constitute an agreement because the Methorarwas not
addressed to Bolivia but to Secretary of Stated¢gfi®®. This is not correct. It should be

noted that the Memorandum was officially conveygddhile through diplomatic channels

303 BM, Annex 22.

304 CCM, para. 5.36.

305 CCM, para. 5.35.

306 BM, Annex 22, p. 109.
307 See BM, Annex 53.
308 CCM, para. 5.38.
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to Bolivia,3®® and constitutes at least a unilateral promise ra@pdesentation of Chile’s
position. In fact, in the Note dated 7 December6l9hich is expressly addressed to Chile,
Bolivia stated that it had “the honour to acknovgedeceipt of the note addressed by Your
Excellency on 5 December ... along with which | hageeived the Memorandum that His
Excellency the Minister of Foreign Affairs of Chitas drafted (...)%!° In the same Note,
Bolivia concurred with Chile’s Memorandum that negtions were required and that the
agreed objective was “to recover its maritime sempity elements, through pacts or
conventional agreements or diplomatic covenantglyffr&eonsented with neighbouring

nations”.

C. The 1950 Exchanges of Notes
1. The nature and content of the Notes

228. As Bolivia demonstrated in the Memorial, 850 Exchange of Notes constitutes a
treaty under international law, the terms of whach clear and unequivoé&l The Bolivian
note, after recalling “different occasions” in whiChile “accepted the cession to (Bolivia)

of its own access to the Pacific Ocean”, propokat! t

“the Governments of Bolivia and Chile formally enteto a direct negotiation to
satisfy the fundamental need of Bolivia to obtasmawn and sovereign access to
the Pacific Ocean, thus solving the problem ofiéimellocked condition of Bolivia
on bases that take into account the mutual benafits true interests of both
peoples??

229. The Chilean Note in response, confirms previcommitments to negotiate sovereign

access to the sea and concludes as follows:

“... it follows that the Government of Chile, togetheith safeguarding the legal
situation established by the Treaty of Peace o#418@s been willing to study,
through direct negotiations with Bolivia, the pdskily of satisfying the
aspirations of the Government of Your Excellenoyg ¢ghe interests of Chile.

309 BM, Annex 53.

310 BM, Annex 53.

311 See BM, para. 123-135 and para. 358-369.

312 Note from the Bolivian Ambassador to Chile, Allme®stria Gutiérrez, to the Minister of Foreign &ifs of

Chile, Horacio Walker Larrain, N° 529/215' June 1950BR, Annex 265.
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At the present opportunity, | have the honor ofresping to Your Excellency that
my Government will be consistent with that positiand that, motivated by a
fraternal spirit of friendship towards Bolivia, vgilling to formally enter into a

direct negotiation aimed at searching for a forntbhkt could make it possible to
give Bolivia its own and sovereign access to theiftaOcean, and for Chile to
obtain compensation of a non-territorial charadfemt effectively takes into

account its interest3.

230. Three elements of this Exchange of Notepargcularly important:

a. First, theyconfirm a “consistent” and pre-existent position on thet pérChile on
this matter, which flows from the precedents whaeh listed in the first substantive
paragraph of the Note, and according to which CHikes been willing to study,
through direct negotiations with Bolivia, the pdskiy of satisfying” its aspirations;

b. Second by exchanging the Notes, Chile clearly expresged it “is willing to
formally enter into a direct negotiation” and thissintention to be bound in a formal

instrument;

c. Third, it is agreed that the negotiations have a spmeoifjective: namely, they are
“aimed at searching for a formula that could makgossible to give Bolivia its own

and sovereign access to the Pacific Ocean”.

231. Chile attempts to discredit the legal valaed the very existence, of the agreement
arising from the Exchange of Nofé% It tries to blur the direct connection betweer th
Bolivian Note of 1 June 1950 and its own Note of fhe 1950. The title of Chapter 6
(“Chile’s statement of openness to negotiate ofJ@fe 1950”) only mentions the Chilean
Note, seemingly to avoid the suggestion that it wadact a response to the antecedent
Bolivian Note. According to Chile “The notes ardfelient in terms, and Chile’s note of 20
June could in no sense be taken as agreeing teidslnote of 1 Juné®®. In addition, Chile

maintains that “the language used by Chile is hat bf legal obligation, but is markedly

313 Note from the Minister of Foreign Affairs of ChjlHoracio Walker Larrain, to the Bolivian Ambassatb
Chile, Alberto Ostria Gutiérrez, N° 9, 20 June 198R, Annex 266.

314 CCM, |, para. 1.24.

315 CCM, |, para. 1.24.
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tentative in nature [...] Openness to negotiationesdoot transform into a legal obligation

when neither side manifests an intent to be bound”.

232. Chile’s claim that there was no agreementabse Bolivia did not reply to the
“counter-proposal” of the Chilean Note of 20 Ju8&®'® does not withstand scrutiny in light
of the facts. It is simply not true to suggest tBafivia made a “proposal’ before Chile
presented a “counter-proposal”. Ttravaux préparatoire®f the Notes clearly demonstrate
that the two Notes were prepared and negotitbgetherand that the draft Notes were
exchanged between the two States before final aptd This was considered an exchange

of mutual commitments demonstrating a clear intento be bound.

233. As set out in the Memorial, by June 1948, |&zm President Gonzalez Videla and
Bolivian Ambassador Ostria Gutiérrez had alreadyedg to initiate negotiations on sovereign
access and to formalize that agreement throughxehaage of noté&®. To this end, the

Bolivian Ambassador submitted the draft of the @aln note to the Chilean Minister of

Foreign Affairs Vergara Dono2®b.

316 CCM, I, para. 6.12.

317 BM, I, para. 123-126.

318 On 1 June 1948, the President of Chile, duringeating held with the Bolivian Ambassador, stateat they
had no trouble in formalizing the negotiations thatl been commenced. On that day, Chilean Chancello
Vergara Donoso declared “his full agreement” tarfifalizing the negotiations, opening that stage lsans
of exchange of notes”. Note N° 455/325 from theiBah Ambassador to Chile, Alberto Ostria Gutiéfrez
the Bolivian Minister of Foreign Affairs, Adolfo Gta Du Rels, 2 June 194BR, Annex 256 On 17 June
1948, the Bolivian Ambassador and the Chilean [gordilinister agreed on “the advisability of speaifyj
by means of notes, the result of the negotiationiedh out with the president of the Republic” ofiléhOn
this basis, the Bolivian Ambassador proposed “ttemes: one to agree upon, in principles, the teartsf
Bolivia of an own access to the sea, and anothert@specify the territorial aspect.” Note N° 5I7&3rom
the Bolivian Ambassador to Chile, Alberto Ostriati8rez, to the Minister of Foreign Affairs of Buia,
Adolfo Costa Du Rels, of 28 June 198K, Annex 257

319 Note N° 515/375 from the Bolivian Ambassador thil&€ Alberto Ostria Gutiérrez, to the Minister of
Foreign Affairs of Bolivia, Adolfo Costa Du Rel8&R, Annex 257 In July 1948, the President of Chile
proposed to delay the negotiations owing to intepadicy circumstances in Chile, stating howeveatthe
was not looking for a pretext “to get out of my aoitment (...) My unwavering determination to reach th
goal verbally agreed with you”. Note N° 598/424nfréhe Bolivian Ambassador to Chile, Alberto Ostria
Gutiérrez, to the Minister of Foreign Affairs of Boa, Adolfo Costa Du Rels, 15 July 194BR, Annex
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234. On 24 May 1950, the Bolivian Ambassador @s@iutiérrez, sent to the Chilean
Minister of Foreign Affairs, Walker Larrain, a draiote identical to that sent on 28 June 1948
to his predecessor, Vergara Don#8o That draft was accepted by Chile. Likewise, the
Chilean draft note in reply was sent to Ambassa@stria Gutiérrez on 9 June 1§50 A
minor modification suggested by Ambassador Ostudidtrez was accepted by the Chilean
Minister’?2, Although dated 1 June 1950, the Bolivian Note ¥oamally sent to the Chilean
Minister on 20 June 1950, that is, the exact détthe® Chilean Note, which was formally
delivered to the Bolivian Ambassaddt.This cannot be qualified as an offer and a counter
offer as suggested by Chile, because the contdmbtbfnotes was previously agreed by both
Chile and Bolivia. The two Notes constitute a sengistrument, an international agreement

arrived at after considerable deliberation betwberparties.

235. Further, so far as the subject-matter ofpitesent case is concerned, the two Notes

embody the same commitment and, as such, constitéaty:

a. In the first paragraphs of its Note, Bolivia resalhe previous statements or
agreements of the Parties on the question of thersign access to the sea (in 1895,
1920, 1922, 1923, 1946 or 1949); similarly, in finst paragraph of its Note, Chile

recalls the terms of the acts and declarationswBalivia referred to in its note;

258 Later that month the Chilean President told tbévgan Ambassador that he “keep my word with regar
to what | have told you on former occasions. Wl been verbally agreed is as if it were alreaditem.”
See Note N° 648/460 from the Bolivian Ambassado€lie, Alberto Ostria Gutiérrez, to the Minister o
Foreign Affairs of Bolivia, Adolfo Costa Du Relsg July 1948BR, Annex 259

320 See Note N° 457/310 from the Bolivian AmbassadoiChile, Alberto Ostria Gutiérrez, to Minister of
Foreign Affairs of Bolivia, Pedro Zilveti Arce, 2day 1950,BR, Annex 260

321 See Note N° 510/349 from the Bolivian AmbassadoChile, Alberto Ostria Gutiérrez, to the Ministeir
Foreign Affairs of Bolivia, Pedro Zilveti Arce, 1llne 1950BR, Annex 262

322 After the word “compensaciones” (compensationyas added “que no tengan caracter territorial’a(obn-
territorial character). A. Ostria GutiérreXpuntaciones sobre negociaciones portuarias coreCh998, p.
55, BR Annex 342 See also Note N° 544/371 from the Bolivian Ambdss to Chile, Alberto Ostria
Gutiérrez, to the Minister of Foreign Affairs of Baa, Pedro Zilveti Arce, 17 June 195BR, Annex 263

323 Note from the Bolivian Ambassador to Chile, Allme@stria Gutiérrez, to the Minister of Foreign Affaof
Bolivia, Pedro Zilveti Arce, N° 550/374, 20 JunesD9BR, Annex 264 Note from the Bolivian Ambassador
to Chile, Alberto Ostria Gutiérrez, to the Ministef Foreign Affairs of Bolivia, Pedro Zilveti Arcd\°
559/381, 20 June 195BR, Annex 267
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b. Bolivia then refers to “such important precederaisti Chile to “these precedents”;

c. On the basis of these precedents, Bolivia madéotloaving proposal, which Bolivia
submitted to the “acceptance” of the Governmergiufe:

“that the Governments of Bolivia and Chile formadlgter into direct negotiation
to satisfy the fundamental need of Bolivia to obt#$ own and sovereign access
to the Pacific Ocean, thus solving the problem e landlocked condition of
Bolivia on bases that take into account the mubesiefits and true interests of
both peoples®.

d. Similarly, Chile, states that “[w]ith these precet&,

“I have the honor of expressing to Your Excelletiocgt my Government will be
consistent with that positioand (...) is willing to formally enter into a direct
negotiation aimed at searching for a formula tratld make it possible to give
Bolivia its own and sovereign access to the Pa€lfiean, and for Chile to obtain
compensation of a non-territorial character théatively takes into account its
interests?®?>,

236. Chile also claims that in its Note, Chiletetiathat it will have, “opportunely”, “to

consult Peru, in compliance with the Treaties comet! with that country?®. Once again, it

is not a “counter-proposal”, but only a statemenfiaot. In addition, Chile did not say in the
1950 Note that its undertaking to negotiate was enapon Peru’s approval, or that “in
accordance with the Supplementary Protocol to @291Treaty, Peru’s consent would be
necessary” as it alleges in the Counter-Mem#iialrhe only thing Chile said in the 1950
Note is that, “opportunely”, it will have “to conguthe Government of Peru. It is clear,
therefore, that Chile’s undertaking “to formallyteninto a direct negotiation aimed at
searching for a formula that could make it possiblegive Bolivia its own and sovereign
access” was unconditional and fully met the inifmbposal made by Bolivia. The 1950

Exchange of Notes thus constitute an agreementhépurpose of the present case. In that

324 Note from the Bolivian Ambassador to Chile, AllmeOstria Gutiérrez, to the Minister of Foreign #ifs of
Chile, Horacio Walker Larrain, N° 529/215t June 1950BR, Annex 265.

325 Note from the Minister of Foreign Affairs of Chjleloracio Walker Larrain, to the Bolivian Ambassatio
Chile, Alberto Ostria Gutiérrez, N° 9, 20 June 198R, Annex 266.

326 CCM, para. 6.9 and 6.10, letter ).

327 CCM, para. 6.2, letter c).
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agreement, Bolivia and Chile undertook (i) to negetand (ii) to do so on the basis of an

agreed outcome, namely the sovereign access Bethe

237. Chile alleges that the Notes are nothing rntiiwaia a statement of policy or a “political
expression of willingnesé?. This is in plain contradiction with the termstbé Notes which
state that Chile “will be consistent with that gmsi and (...) is willing to formally enter into
a direct negotiation”. This is a clear intent td ica certain way, which has been formalized
in an exchange of notes carefully negotiated aaftett by the highest authorities of the two

countries.
2. The conduct of the Parties before the concftusicthe Notes

238. The binding character of the 1950 Notes thé&r confirmed by the circumstances
leading to their formation. The record of discussi@nd contacts held at the highest level
between the Bolivian Ambassador in Santiago, Oshudierrez, and the Chilean President,
Gonzalez Videla, and the successive Ministers oéiga Affairs’?®, reveals the detailed and
prolonged process of formation of an agreemenegmohate a sovereign access to the Pacific
Ocean, which was formalized in the Exchange of Bldte 1953°°. These Notes even
included a series of bases for the negotiation,ef@mple that the Bolivian compensation

would not have a territorial character.

239. Chile has questioned the value of the statgsnfrmulated by Chilean President
Gonzalez Videla, noting that the documentary recOrérely” shows that on several
occasions, Chile was open to considering and stgdgiolivia’s proposals and that it was
indeed open to negotiatib. But the records of the talks between Bolivia &fdle in this
period show that Chile did not merely express gkrdesire, but expressed its acceptance to
negotiate on Bolivia’s sovereign access to the $#iesvas actually in the course of the

328 CCM, para. 6.11.
329 German Vergara Donoso, then German Ignacio Riasdpfinally, Horacio Walker Larrain.
330 For these negotiations, see BM, Annexes 57-651a26d

331 CCM, para. 6.5-6.6.
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negotiation of the Notes of 1950 that the exclusibterritorial compensation was determined

by the parties3?
3. The subsequent practice

240. Contrary to Chile’s assertions in its Cowiamoriaf*3, the agreement of 1950 was
confirmed as such by the subsequent conduct ofPtheies. Both Chile and Bolivia
acknowledged after 1950 that the Exchange of Natestituted an agreement entailing legal
effects. A fine illustration is that Bolivia regesed the Exchange of Notes in the Department
of International Treaties of the Ministry of Foreidffairs >34 Bolivia and Chile, on multiple
occasions, expressed that the Notes of 1950 refleant “agreement”. The understanding of

the Parties as to the object and purpose, contehinaplications of the Notes is the same.

241. Gabriel Gonzalez Videla himself, Chile’'s Rieat when the agreement of 1950 was
negotiated, left a valuable testimony with regardhie note of 20 June and the final goal of a

negotiation on Bolivia’s sovereign access to the se

“The Chilean note translates my state of mind wigard to the attitude |
followed when | accepted to hold direct talks witle Government of Bolivia to
study the way to satisfy its port aspirations. [THe idea of the “corridor” was
not intended to solve a pending territorial quasti@s was the case of Peru with
regard to Tacna and Arica provinces, but to finfbanula that could satisfy
Bolivia’s aspiration for an own and sovereign asdesthe Pacific Ocear?®.

332See Note N° 457/310 of 25 May 1950, from the BativAmbassador to Chile, Alberto Ostria Gutiérreg,
the Minister of Foreign Affairs of Bolivia, Pedroileti Arce, BR, Annex 26Q Note from the Bolivian
Ambassador to Chile, Alberto Ostria Gutiérrez,lte Minister of Foreign Affairs of Bolivia, Pedro IZeéti
Arce, N° 470/322, 27 May 195@R, Annex 261 Note from the Bolivian Ambassador to Chile, Altmer
Ostria Gutiérrez, to the Minister of Foreign Affainf Bolivia, Pedro Zilveti Arce, N° 510/349, 10n&u1950,
BR, Annex 262.Note from the Bolivian Ambassador to Chile, Albe@stria Gutiérrez, to the Minister of
Foreign Affairs of Bolivia, Pedro Zilveti Arce, N\#44/371, 17 June 195BR, Annex 263

333 CCM, paras. 6.7-6.16.

334 Note from the Bolivian Ambassador to Chile, Allme@stria Gutiérrez, to the Minister of Foreign Affaof
Bolivia, Pedro Zilveti Arce, N° 646/433, 13 JulyS®BR, Annex 268.

335G, Gonzalez Videlaylemoirs Santiago, Gabriela Mistral, 1975, p. 98R, Annex 299
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242. Furthef3®the Chilean Minister of Foreign Affairs declaredan interview on 17 July
1950 that:

“I hereby declare that has been an invariable ailéhe Foreign Ministry to
declare that, even though it is true that we havgending problem whatsoever
with Bolivia, we are willing to hold friendly conveations regarding its port
aspiration. These are not my words — adds Mr. Wallédnese are the statements
that all my predecessors have made, namely, Mg lzgjuierdo, Mr. Jorge Matte,
President Alessandri and Mr. Agustin Edwards. Thie@n thesis has been more
or less the following: ‘Chile does not accept tthegt Bolivian aspiration for a port
on the Pacific should be taken to International @@esses or Conferences, but
Chile is willing to study in direct and friendly getiations with that country the
possibility of satisfying its longings on basisamimpensations for Chile®®

243. The Minister added, with regard to the age@nof 1950, that: “Yes. We have agreed

to initiate conversations*®®

244. Both countries agreed to publish the Notedunfe 1950 by late August that year to
clarify their scop#®. To this end, both countries’ negotiators madetlen statements, both

in Chile and Bolivia.

245. On 30 August 1950, the Bolivian negotiatoclaeed with regard to what had been
agreed to that, on the one hand, it was necessdfgrmalize the direct negotiation; i.e. that

Bolivia proposed Chile the need to resolve, throadghendly understanding, its fundamental

336 Some other statements of Chile’s President andigimMinister were already submitted to the Conrthie
Memorial. BM para. 132-134; BM Annexes 66, 67 aBd 6

337 See “The Foreign Minister Asserts: Chile is wiflito study the Bolivian longing on bases of reaipio
compensations’'YEAmagazine, 19 July 1958R, Annex 270.

338 See “The Foreign Minister Asserts: Chile is wifjito study the Bolivian longing on bases of reaipio
compensations”VEA magazine, 19 July 195BR, Annex 270.See alsoVEA magazine, 19 July 1950,
“Gonzélez Videla declares: All that has been agnsetb initiate conversations with Bolivia, Aricaillv
always remain free'BR, Annex 269.

339 After the publication of the Notes in the pre$g British Embassy in La Paz reported to the Faoreifice
that the Notes “contain the formal agreement” & @Government of Chile to “enter into negotiationshw
Bolivia to find a means of satisfying Bolivia’s ‘Bific’ aspirations” and that the Chilean Note catuséd an
“undertaking”. Note from the British Embassy in Baz to the American Department of the Foreign @ffic
1 September 195@R, Annex 272.
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need for an own and sovereign outlet to the Pacean®?and, on the other, “it was
essential that the Government of Chile accept tm&tize that direct negotiation intended to
resolve the problem of Bolivia’s landlocked conaliti.>*! He then affirmed “that is what was
done and what was obtained with the exchange @snattween the Governments of Bolivia
and Chile in June this yeat*?

246. In that same statement, the Bolivian Ambassauerpreted the Notes of 1950 as

shaping an agreement by stating that:

“The importance of those notes flows from their otext and can be easily
synthesized from their main paragraphs, namelyinl)he Bolivian note, by
proposing: ‘that the Governments of Bolivia andI€formally enter into a direct
negotiation to satisfy the fundamental need of Balito obtain its own and
sovereign access to the Pacific Ocean’; 2) in thée@n note, by accepting to
‘formally enter into a direct negotiation aimed s&arching for a formula that
could make it possible to give Bolivia its own aswl/ereign access to the Pacific
Ocean”8%3

247. He also emphasized with regard to the Ndtas“That is all that has been agreed to
between Bolivia and Chile. Nothing more than wiaise notes recoré*.

248. In the same vein, on 1 September, Chile’snCéléor reiterated the scope and nature
of the agreement of 1950 in a new Note addressetetd’resident of the Commission of
Foreign Affairs of the Chilean Senate. That infotiora was made public in the press on the
following day: “In the press and in both Chambersinmissions, | informed and reiterated
that | had accepted to open negotiations with Baliwhich is precisely what the notes that

have been published recottf;

340 Statements made to the press by the Ambassadwliofa to Santiago, Alberto Ostria Gutiérrez, 30guist
1950,BR, Annex 271

341 |bid.

342 |bid

343 bid.

344 bid.

345 Note from the Chargé d’Affairs of Bolivia to Chjldorge de la Barra, to the Minister of Foreignat of
Bolivia, Pedro Zilveti Arce, N° 832/505, 4 Septemih850,BR, Annex 273.
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249. Just a few days later, Minister Walker Larraiated: “| have consented to opening

negotiations in the terms that are recorded imtite | have had published [...]", noting:

“I must add that draft notes sent by the Boliviamiassy and the Minister on
opening negotiations are archived in the Foreignistiy, and that | have even
been informed in the Ministry that the most recen¢ had been drafted by Mr.
Riesco himself. From inquiries | have made todaynns out that their wording
corresponds to his predecessor.

As far as | am concerned, this aspect bears nortanpze, for the only thing | am
concerned with proving is that this is not a derharthat was started while |
served as Foreign Minister, but that it had beemedoout earlier. And this is
recorded in [specific] document¥®

250. Finally, with regard to journalistic specidas in Chile related to possible
compensation from Bolivia, he stated that “in aage; it is too early to talk about projects on
utilization of electrical energy to collect groumgter and foster industry or others, because
we have only agreed to enter into conversations ®ilivia and no proposal authorizing a
consideration on compensations that Chile woul@jpichas been received y&t"

251. In their written pleadings, Bolivia and Chalgree that after 1950, “no further progress
was made in the negotiatiod® In the Counter-Memorial, Chile argues that aoedsr the
absence of negotiations after 1950 was “Bolivia’grme in position*°. However, the
documents invoked by Chile to support its allegatfpress articles and a Chilean internal
report) do not show that Bolivia considered tha 1950 Notes were no longer in force or
that they do not constitute an undertaking to nagmt These documents show that the new
Government of Bolivia was facing urgent domestidtera at that time, which made it more
difficult to give priority to the negotiations ooereign access to the &a

346 See “Chancellor maintains statements made withroetp Bolivia”, La Nacion(Chile), 5 September 1950,
BR, Annex 274 See also “Let us not divide ourselves by politpaties in resolving our foreign affair<Z|
Imparcial (Chile), 13 September 195BR, Annex 276

347 bid.

348 See BM, para. 135; CCM, para. 6.17.

349 See CCM, para. 6.18-6.21.

350 See CCM, Annexes 148, 149, 152 and 169.
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252. In any event, the media speculation on thaildeof the agreement of 1950 made its
immediate enforcement more difficult. After a magtiheld on 6 September 1950 by the
Chancellor of Chile and the Ambassador of Bolivihe latter informed the Bolivian
Chancellery that the former “was supportive of @ntg into a waiting period” before
proceeding with the negotiatit¥. Agreeing to the request made by the Chilean GHimg

the Bolivian negotiator declared in January 19%i:th

“A brief break followed the exchange of notes, lthis does not mean that
negotiations have been interrupted, inasmuch assidee still being exchanged
with the Chilean Government, which retains a faable position that has been
officially expressed in the note of June 1958”

253. In spite of that, both States held firm teitlunderstanding with regard to the binding
nature of the notes of 1950. In March 1951, théestant delivered by US President Harry
Truman referred to a formula for the question ofiBa's access to the sea which had been
discussed with the President of Chile, Gabriel Géewz Videld>®,

254, On 29 March 1951, the President of Chilerrete both to the statement of the US
President and to the negotiations with Bolivia, ebhhad resulted in the agreement of June
1950. With regard to the first he stated that, SRtent Truman referred to our conversation
and highlighted my suggestion as one of the exasnghat can clearly and objectively
exemplify the benefits that can be expected frora twmoperation of the peoples of
America’®>* With regard to the second matter, he recountedesof the events that have

already been addressed in Bolivia's MemdPralstating that:

351 See Note from the Bolivian Ambassador to Childgesto Ostria Gutiérrez, to the Minister of Foreigyffiairs
of Bolivia, Pedro Zilveti Arce, N° 844/513, 9 Sepieer 1950BR Annex 275

352« Ambassador Ostria spoke of the Chilean-Boliviatproblem in La Paz”, El Diario llustrado (Chile)
January 1951BR, Annex 277 By late 1951, while he was in La Paz, Ambass&kiria Gutiérrez made the
following statements to “El Diario” newspaper: “Thegotiations - the initial phase of which was falized
with the notes of 1 and 20 June 1950 - have entemditing period. Naturally, international affazannot
be resolved in a single day, as is the case off@iguestions.” A. Ostria Gutiérrexpuntaciones sobre las
Negociaciones Portuarias con Chile (Notes on pedatiations with Chilg)1998, p. 202BR, Annex 342

353 Available at: http://www.trumanlibrary.org/publigpers/index.php?pid=269&st=Bolivia&st1=

354 Statement by the President of Chile, H. E. Mr. @alGonzalez Videla, regarding the port negotiagio29
March 1951BR, Annex 278
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“Emphasizing the Americanist feelings that inspus, as well as the deep
affection we have towards the Bolivian people ahd loyalty we owe to its
democratic Government, we placed on record in esponse that Chile was
willing to enter into a direct negotiation aimed sseking a formula that may
make it possible to give Bolivia an own outlethe Pacific Ocean®®

255. The Chilean President ended his statemeasssrting:

“I am entirely responsible, legally and constitadly, for the demarche the
precedents of which | have just explained. | hde deep conviction that it will
lead us to highly advantageous resifts”

256. The Bolivian Chancellery clarified in the CGmemiqué of 30 March 1951

“4°.- That the only thing that has been agreeddtéas between Bolivia and Chile
is contained in the notes exchanged in Santiagovdmet the Bolivian
Ambassador, Mr. Alberto Ostria Gutierrez and thenister of Foreign Affairs of
Chile, Mr. Horacio Walker Larrain, on 1 and 20 Ju®&0, which were published
past 31 August and in which our country proposes the Governments of
Bolivia and Chile formally enter into a direct néigtion to satisfy the
fundamental need of Bolivia to obtain its own angleseign access to the Pacific
Ocean, thus solving the problem of the landlockattdion of Bolivia” and Chile
accepts “to formally enter into a direct negotiatiaimed at searching for a
formula that could make it possible to give Bolivig own and sovereign access
to the Pacific Ocean, and for Chile to obtain conga¢ions of a non-territorial
character that effectively takes into accountriteriests.®2

257. In the same vein, in May 1951, the Presidéhile affirmed in an annual address to

his country that:

“For many years and whenever it saw a favourabf@udpnity to do so, Bolivia
has expressed its aspiration to obtain an outl#ted?acific and, invariably, Chile
has responded that, without modifying our unbrebkaloctrine of respect for
treaties, it was willing to give an ear to any cmte proposal by that country,
provided that it is made in a direct manner.

355BM paras. 106-107, 110, 111, 119, 123-125.

356 Statement by the President of Chile, H. E. Mr. i@alGonzalez Videla, regarding the port negotiagio29
March 1951BR, Annex 278

357 bid.

358 Communiqué of the Ministry of Foreign Affairs obRBvia regarding the statement made by the Presioen
Chile, 30 March 1951BR, Annex 279
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My government, consistent with that policy and insg in an effective Pan-
Americanist spirit, responded, in the Note of 2/ 1950, to the communication
that, on 1st of that month, was made on behalfiefcbuntry by the Bolivian
Ambassador in Chile, His Excellency Alberto Ostaatiérrez, stating thafit] is
willing to formally enter into a direct negotiatioaimed at searching for a
formula that could make it possible to give Baliits own and sovereign access
to the Pacific Ocean, and for Chile to obtain comgsion of a non-territorial
character that effectively takes into accountriteiests>®.

258. In 1958, during the UN Conference on the lohshe Sea, Bolivia sent the agreement
of 1950 as additional information to the Conferenamder the label “Treaties between

Bolivia and Chile”. The official records of that @ference note that Bolivia informed that:

“On 1 and 2 June 1950, Mr. Walter Larrain, the €l Chancellor, and Mr.
Alberto Ostria Gutiérrez, Ambassador at Santiagghanged Notes in which —
after referring to the orientation of Chile’s imeational policy with respect to
Bolivia’s desire to obtain its own outlet to thecRi@ Ocean, and recalling the
terms of the Treaty of 18 May 1895 and the instnine¢ 10 January 1920, signed
but not ratified by the legislatures; and the stegets made by Mr Agustin
Edwards, Chilean delegate to the League of Nationk920, by President Arturo
Alessandri in 1922, and by Mr. Luis Izquierdo, Mit@r for Foreign Affairs, in
1923; and also the reply by Mr. Jorge Matte to Bkcretary of State Kellogg's
proposal of 15 April 1926 that Chile and Peru sHocgkde Tacna and Arica to
Bolivia — Mr. Walter Larrain stated that his Goverent, bearing this situation in
mind, and imbued with fraternal sentiments towddBvia, ‘is prepared formally
to enter into direct negotiations with a view teldeg a formula whereby Bolivia
can be given its own sovereign outlet to the Paclfcean, and Chile can obtain
compensation not of a territorial character buaiform which effectively meets
its interests8°,

359 Report by Chilean President, H.E. Gabriel Gorzzalidela, to the National Congress inaugurating the
regular period of sessions, 21 May 1951, p.B#®, Annex 280(emphasis added).

360 The documents submitted by Bolivia were distd@ouas document UN Doc. A/CONF.13/29/Add.1 of 3
March 1958. (p. 329BR, Annex 283 Bolivia also referred before the OAS to the agreet reached in
1950 and Chile did not object (BM, Annex 203). GhNovember 1987, before the OAS, Bolivia referred t
“the commitments of 1950, through the formal exadeof notes of the Foreign Affairs Ministry in whic
Chile undertook to effectively ‘look for a formuthat could make it possible to give Bolivia accasshe
Pacific Ocean (...)"” and stated that “This agreentat commits the trust of the Chilean State imetation
with Bolivia, as well as the whole of the intermaial community, bestows upon Chile the obligation t
engage in negotiations already settled on seardbingolutions to this geographical confinementilemthe

conditions agreed upon in the 1950 Notes” (BM, Ang&0).
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Chile did not object to Bolivia’s characterizatiohthe legal nature of the agreement of 1950.

D. The reiteration of the agreement reached in 196 in the 1961 “Trucco

Memorandum”

259. As early as July 1961, Chile had reiteratedthie “Trucco Memorandum” its

commitment to negotiate sovereign access to theesedting from the 1950 Not&s,

260. In the Memorial, Bolivia pointed out that Aagsador Trucco was well qualified to
acknowledge the undertakings resulting from theOl8tes since “he had been Under-
secretary of the Ministry of Foreign Affairs wheretaforementioned Note was sign&d”It

is not surprising then that in this Memorandum,|€ktated again that:

“Chile has always been willing, together with safagling the legal situation
established in the Treaty of Peace of 1904, toysttidough direct efforts with
Bolivia, the possibility of satisfying the aspitis of the latter and the interests of
Chile”.

“Note N° 9 of our Ministry of Foreign Affairs, daten Santiago on 20 June 1950,
is a clear testimony of those purposes. ThrougBhtle states that it is ‘willing to
formally enter into a direct negotiation aimed edrghing for a formula that could
make it possible to give Bolivia its own and sovgmeaccess to the Pacific Ocean,
and for Chile to obtain compensation of a non4erial character that effectively
takes into account its interest&?,

261. In February 1962, after having “carefully siglered” this Memorandum, Bolivia took
“note of the Chilean viewpoint” expressed in therveandum as regards Chile’s preference
for direct negotiations, rather than recourse mefinational organizations”; and on that basis
Bolivia expressed “its full agreement to initiases, soon as possible, direct negotiations aimed
at satisfying the fundamental need of the Nationif® own and sovereign access to the
Pacific Ocean, on the basis of compensation thi#ttout having territorial character, takes

into account the reciprocal conveniences and éffeatterests of both countrie$*.

361 See BM, paras. 136-137.

362BM, para. 370.

363BR, Annex 284

364 See Memorandum from Ministry of Foreign Affairs Bblivia to the Chilean Embassy in La Paz, G.M. 9-

62/127 9 February 196BR, Annex 285and CCM, Annex 159.
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262. Chile alleges in the Counter-Memorial that ffrucco Memorandum “was not an
official note, that it was unsigned, and that ityocontained an exposition of Chile’s view at
that time™>. Chile relies on a speech that the Foreign MinisfeChile delivered in March
1963F%. However, in that speech the Minister mischarétdr the memorandum as being
nothing more than “a document widely used in FardWjnistries” which “serves to record

something, so much so that in the diplomatic jartjmy are called ‘Aide Mémoires®’.

263. ltis clear that the Trucco Memorandum wasentban an internal document. First, it
was, according to Chile, “provided (...) to Bolivia @ bilateral meeting in July 1968
Second, the items contained in the Memorandum Wesh approved by Minister of Foreign
Affairs [of Chile]” and Ambassador Trucco commurnexh them to the Bolivian Foreign
Minister under “express instructions” from his Chalfery*®®. Third, Bolivia replied to it
through another memorandum which was communicatéthtle and whose terms show that
Bolivia “expresses its full agreement” to the offaade by Chile. Accordingly, the Trucco
Memorandum cannot be considered as an “internalrdent” or an “Aide Mémoire”. It is an
internationalact, which reflects an agreement between the twmtcies providing for direct

negotiations on sovereign access to the sea.
E. The Charafa Joint Declarations

264. In 1975 and in 1977, Bolivia and Chile joyrdidopted declarations which, once again,
reaffirmed, in precise and unequivocal terms, th@gntion to negotiate sovereign access to
the se&® Chile contends that these declarations, and faogely “the Charafia process of
1975 to 1978 (...) at no time created or confirmey lagal obligation to negotiat&™. This
assertion, again, stands in marked contrast wéheims of the said declarations. The process
of Charafia was the consequence of a freely agrekghton to negotiate. The text of the

365 CCM, para. 6.25.

366 CCM, para. 6.25 at fn 378.

367BM, Annex 171.

368 See CCM, para. 6.48 fine.

369 Note from the Chilean Ambassador to Bolivia to Miaister of Foreign Affairs of Chile, 15 Februat962,
CCM Annex 160, pp 33-35.

370 See BM, |, para. 376-382. See also BM, para.in3idie; andinfra, d

S71CCM, para. 7.55.
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1975 Joint Declaration and the circumstances sadiog its conclusion, coupled with the
subsequent exchange of notes and declarationdarmbhduct of the Parties, demonstrate the
legal character of the agreement.

1. The 1975 Joint Declaration

265. The first Joint Declaration, dated 8 Februag75°’?, signed by the respective
Presidents of the two countries, contains two suttstl legal provisions, namely, a) to seek
formulas to solve Bolivia’s landlocked conditiomdab) to resume diplomatic relations.

266. It states that the meeting between them “nitaplessible to identify important points

of agreement (...)” and that:

“Both Heads of State, within a spirit of mutual enstanding and constructive
intent, have decided to continue the dialoguejfédrdnt levels, in order to search
for formulas to solve the vital issues that bothurdoes face, such as the
landlocked situation that affects Bolivia, takingd account the mutual interests
and aspirations of the Bolivian and Chilean peaples

It is striking that the only substantive issue nmmgd in the Declaration among the “vital

issues that both countries face” is “the landlocgidation that affects Bolivia.”

267. Contrary to Chile’s assertion that Boliviéesdlocked situation “is one which could
be addressed by a variety of means, including lgynamtation of Bolivia’s right of access to
the sea®’®, the reference to the landlocked situation of Baliin the Joint Declaration
obviously refers to the issue of Bolivia’s sovereigccess to the sea. The Charafia process
that immediately followed that Declaration focusattordingly on the possible modalities
with respect to thadovereignaccess. At no stage during the Charafa procesShdid give

any indication that it considered that the objexti¥ the negotiations was to find formulas for

anon-sovereigraccesy“

268. The wording of the Joint Declaration is clddarst, the intention to be bound follows
from the use of the terms “have decidedefuelto”). These words mean that “[they have]

872 See BM, Annex 111.
S73CCM, para. 7.11, letter &) fine.
374 See BM, para. 144.
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agreed” to continue the dialogue with the firm msp to “search for formulas to solve the
vital issues that both countries face, such aslahdlocked situation that affects Bolivia”.

Second, the Parties reproduced a phrase which @$ele to define the scope of the obligation
to negotiate sovereign access to the Pacific i) 9%l 1961, namely, “search for formulas to
solve”. This indicates that the negotiation undee terms of the Declaration required
whatever might be necessary to find a solutiorBiolivia’s landlocked condition. Third, the

insertion of the words “landlocked situation thtieets Bolivia” are a clear recognition of the
pending question concerning Bolivia’'s sovereigneascto the Pacific Ocean. This formula

had already been referred to by Bolivia in 195@ had not been rejected by Chile.

269. In addition, in the Joint Declaration the tlear decided to normalize diplomatic
relations. According to the Vienna Convention orplDimatic Relations and customary
international law, “the establishment of diplomattations between States, and of permanent

diplomatic missions, takes place by mutual consént”

270. The fact that the expression “have decidédhas been used in the Declaration both
for the normalization of diplomatic relations arat the negotiations on sovereign access to
the sea, show that the intention of Bolivia andl€as toconsentto and toagreeon the
content of the Declaration. It would be unaccemdbét the terms “have decided” be given a
legal meaning only for the resumption of diplomagtations, but a political meaning for the
guestion concerning the search for “formulas toebthe “landlocked situation that affects

Bolivia”.

271. The Joint Declaration is very similar to thautes inQatar v. Bahrainthat the Court

gualified as being a treaty. It is “not a simpleae of a meeting” and does not “merely give
an account of discussions and summarize pointsgoéement and disagreement”. By
identifying important “points of agreement” betweilae parties and by deciding (“decided”)

to continue the dialogue on an agreed objectivee tleclaration “enumerate[s] the

375 Article 2, Vienna Convention on Diplomatic Retats (1961) 500 UNTS 95.
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commitments to which the Parties have consented™#rus create[s] rights and obligations

in international law for the Parties”. As suchtdbnstitute[s] an international agreemeit’

272. After the Joint Declaration was signed inrbaby 1975, the Press Secretary of the
Government of Chile, Federico Willoughby, decladeating a visit to Bolivia that Chile had
“a commitment with Bolivia after the Charafia megtiti’. A few days later, referring to the
Joint Declaration, the same Chilean representatated that Bolivia and Chile were studying
a solution to Bolivia's landlocked condition, anht one of the fundamental tasks of the
diplomatic missions was to start “from the premibat international agreements recently

entered into will be complied with™,
2. Confirmation and reiteration of the AgreemenCbiarana

273. Consistent with the mutual understanding 8751 the Bolivian Ambassador in
Santiago, Guillermo Gutiérrez Vea Murguia, declaoed8 April 1975 that his diplomatic
mission would try to comply “in the most efficieway possible, with the spirit of Charafa,
which is reflected in the agreement that gave ptaca resumption of relation€® between

the two countries. Thereafter, the adoption of Regmm N° 157 of the OAS Permanent

Council confirmed the purpose of the Joint Declarabf Charafi%®.

274. The negotiation carried out between 1975 a8d8 reflected the object of the
agreements on sovereign access to the Pacific O@é@nBolivian proposal of 26 August
1975 and Chile’s response of 19 December 1975 botiemplated that the object of the

negotiation was the “cession to Bolivia of a soigmenaritime coas®™.

376 See Maritime Delimitation and Territorial Questions leten Qatar and Bahrain, Jurisdiction and
Admissibility, JudgmentSJuly 1994, ICJ Reports 1994, 121, para. 25.

377%Chile is determined to face the landlocked cdnditproblem with frankness'Ultima Hora (Bolivia), 1
March 1975, pp. 8-BR, Annex 300

378“Bolivia and Chile work together to solve the lémcked condition problem™Hoy (Bolivia), 4 March 1975,
BR, Annex 301

379 “Bolivia and Chile will try to materialize the sftiof Charafia, said Gutiérreztoy (Bolivia), 9 April 1975,
BR, Annex 302.

380 BM, para. 142 and 143.

381 BM, Annexes 174 and 73.
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275. Similarly, and consistent with the purposetted agreement to negotiate sovereign
access, the Bolivian proposal was submitted torjcan the negotiation aimed at giving a
solution to the Bolivian Landlocked condition”. G#is response recognized the goal of the
understanding by stating that “the territorial eesshat permits the sovereign access to the
sea represents the full and definite solution te ldndlocked situation of Bolivia”, thus
confirming that the object and goal of the negairatwas sovereign access to the Pacific

Ocean.

276. Chile’s position during th&laritime Disputecase confirms that the negotiations
between Bolivia and Chile in the period extendirgnf 1975 to 1978 addressed the object of
the agreement to negotiate, that is, the sovemsigess to the Pacific Ocean. During the oral
proceedings of the present case, Chile’s representaeferred to the “negotiations in 1975-

382

1976, for the grant of a corridor to the sea foliBa’ °°4, referring to Chile’s specific

proposal in December 1975 for a land corridor. ngposal also involved “a territorial sea,
economic zone and continental shelf’ for Bolivieer® was consulted by Chile, because
Peru’s prior agreement was required by the Prottoctile 1929 Treaty of Lima for territorial
cessions®3, These negotiations were inextricably linked t@ thoint Declaration of 8

February 1975.

277. While negotiations were being carried outesal statements and bilateral instruments
confirmed the object and goal of the negotiatt®hdn 1976, the Chilean Representative, in
his intervention before the General Assembly of Wmeted Nations, asserted that “we have
initiated negotiation®n mutually agreed and public basesth this sister nation [Bolivia],
with a view to finding a permanent solution to fireblem posed by Bolivia’s wisto have a
sovereign outlet to the Pacific Oce&a?r.

382 SeeMaritime Dispute (Peru v. ChilePublic sitting held on Friday 7 December 201%;laieation made by
Mr. Georgios Petrochilos on behalf of Chile, pdra.

383 SeeMaritime Dispute (Peru v. ChileRublic sitting held on Friday 7 December 2012 laletion made by
Mr. Georgios Petrochilos on behalf of Chile, pdra.

384BM, para. 155-159.

385 Verbatim Record of the ¥8Plenary Meeting, 31Session of the United Nations General Assembly, .
A/31/PV.18, 5 October 1976, para. 190 (emphasie@dBR, Annex 311.
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278. On 10 June 1977, the Ministers of Foreignaidf of the two countries adopted
another joint declaration, which is of particularportancé®. This declaration constitutes an
additional commitment to negotiate a sovereign s&cdn the 1977 Joint Declaration, they

“accorded the following”:

- “The dialogue established through the DeclaratibrCbarafia” was aimed at
“seeking of concrete solutions for their respectissues, especially the one
regarding the Bolivian landlocked situation”;

- “In this connection, they note that pursuant td 8prit, negotiations have been
engaged aiming at finding an effective solutiont thifows Bolivia to access the
Pacific Ocean freely and with sovereignty”;

- “(...) they resolve to deepen and activate dialogumnmitting themselves to
making everything possible so as to take this nagion to a happy conclusion, as
soon as possible”;

- “Consequently, they reaffirm the need of continumth the negotiations from
their current status, aiming at reaching the objecthey have undertaken
(...).387
279. Given that negotiations did not result in @luson to Bolivia’'s landlocked
conditior’®®, soon after the rupture of diplomatic relations Ministry of Foreign Affairs of

Chile published a document which, referring to @araia meeting, affirmed:

“At the conclusion of this meeting, an Act was sulized to which established
the commitment to continue ‘the discussion at vagidevels in order to find
solutions for the vital matters confronting bothuntries, such as the question of
the landlocked position of Bolivia, on the basis retiprocal agreement and
attending to the aspirations of the Bolivian andlé€zim people’®°,

280. Several years later, when the Joint Dectamatvas concluded and the Charafa

negotiation was carried out, Mr. Patricio Carvaf@hile’s Chancellor, placed on record that

386 BM, Annex 165.

387 BM, Annex 165.

388 For the reasons for the failure of the negotiaiof Charafia, see Part Ill Chapter 7(B)(2).

389 Ministry of Foreign Affairs of ChilgHistory of the Chilean-Bolivian negotiations 197878,Santiago, 1978
p. 6,BR, Annex 316.
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this instrument was a “General Agreement for anlebuto the sea for this country

[Bolivia]” 3%,

281. The two Declarations confirm the undertakiagulting from the 1950 Notes. Chile
asserts that the Joint Declarations and the 19589N\wre “inconsistent” because the Charafa
process was conditioned on compensation for Chikleé form of an exchange of territories
while the 1950 Notes were limited to compensatioha non-territorial charact&t. But the
1975 and 1977 Joint Declarations do not specifyndeire of possible compensations, what
they do contain, like the 1950 Notes, is the commaiit to negotiate in order to find formulas

for a sovereign access to the sea.

282. Chile has subsequently regarded the 1975t Ja@tlaration as an international
agreement. First, Chile included it in its officiliblication entitled Treaties, Conventions
and International Agreements of Chile 1810-1976atBral Treaties, Chile-Bolivia®?.
Second, Chile annexed the Declaration in its Rdginn theMaritime Disputewith Peru
under the label “International Treaties and Int&tS Acts’®%3. Chile responds that the
Declaration was not ratified or otherwise treatedaareaty by Chile and Bolivia under their
domestic law. But unless provided otherwise, aragent does not need require ratification;
and, in any event, the inclusion of the Declaratiorthe Treaty Series is a clear testimony of

the importance of that Declaration.

283. The same is true as regards the resolutibtieedDAS and the Statement of Chile of
August 1975 reaffirming “the spirit of the Joint @aration of Charafid®. In September
1975, the President of Chile informed the Presidémolivia that he “knows of the repeated

declarations | have made of the sincere and unahgngurpose of my Government to

3% p, Carvajal Prado, Charaifm agreement between Chile and Bolivia and theltharty at oddsValparaiso,
Arguen ed., 1994, p. 2BR, Annex 340

391 CCM, para. 7.22.

392BM, para. 141 (and fn. 198) and para. 378.

393 SeeMaritime Dispute (Peru v. ChileRejoinder of the Government of Chile of 11 July 20¥ol. Il, Annex
4.

3% See BM, para. 143, and CCM, para. 7.12-7.13.
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examine with yours a positive and lasting solutfon the issue of Bolivia's landlocked

condition’®®,

284. Chile considers that the statement of thesitheat of Bolivia of December 1975
according to which “the Act of Charafia does notude a categorical commitment by Chile
to resolve Bolivia's landlocked situation” showsaththe Act cannot be viewed as binding
upon Chilé®. However, in the context of the said statementaitijective “categorical” does
not mean “binding” but rather “unconditional’. Thentext shows that what the Bolivian
President meant is that the agreement reached ama@h was not, as such, to grant a
sovereign access to the sea, but to enter intotiag#igos aiming at finding formulas for a
sovereign access to the sea. The statement ofréisedent of Bolivia accordingly constitutes
a confirmation of Chile’s undertaking to negotiateeh an issue:

“My first encounter with General Pinochet was ira8f, and there, at one point
during the protocol proceedings that we were invite, | spoke to him about
Bolivia's maritime problem, and he told me: ‘Genhetzelieve me, | will do
everything, everything possible so that we carvarat a solution, an agreement
between the two countries.’” Then, in Charafia; tlet & Charafia does not
include a categorical commitment by Chile to resoBolivia’'s landlocked
situation, but once again, Gen. Pinochet told na te had a strong personal
interest in finding a solution to this problem besa he could see that the Chilean
people and the Bolivian people could very well depéeorotherly relations from
the time they complemented each other economiaally geographically. So
personally, | am grateful to President Pinochetinse he has kept his wo?df:

285. In a letter sent in February 1977 to the iBeed of Bolivia, the President of Chile
stressed again the importance of the agreemerttedan Charafia in 1975, in the following

unequivocal terms:

39%5BM, Annex 70.

3% CCM, para. 7.11, letter c).

397 CCM, Annex 184, at p. 1026. . On 23 March 1978, days after the rupture of diplomatic relations,
President Banzer referred to “fulfillment of the ndocommitted” and added that “the word and the
commitment that others assumed with Bolivia wasagbvtaken for granted.” Address by the President of
Bolivia, Hugo Banzer, 23 March 197BR, Annex 317 See also the Public Explanation made by President
Banzer in regard to the rupture of diplomatic ieles with Chile on 30 March 197BR, Annex 318.
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“In celebrating today, 8 February, the second amsiary of our meeting in
Charanfa, | have wanted to send a sincere greetitigetBolivian sister nation and
especially to Your Excellency.

The memory of an event as important to the histdrpur relations must be a
motive for reflection, so that in the light of wHads happened, we can analyse the
results obtained and seek to secure the achievemmeathed for the sake of
sacred duty of serving our people”.

(..

Inspired in the most profound americanist spiri, mitiated negotiations aimed at
satisfying the aspiration of Bolivia to have a sewgn coast without interruption
in continuity with the current Bolivian territory.

(..

Your Excellency knows the dedication | have devdtethis important matter and
the effort | have employed to advance it as quiadypossible to a solution of the
problems that have been arising, after having rem agreement on the general
terms of the negotiatioR®®

286. Furthermore, on 9 September 1977, the Prgsiaé Bolivia, Chile and Peru issued a
further joint declaration stating that “they agretedinstruct their respective Ministries of
Foreign Affairs to continue their efforts aimedr@aching a solution to this problem”, i.e. “the
progress of the negotiations aimed at solving theblpm of Bolivia's landlocked
situation’®®. At the OAS General Assembly, on 24 October 198,Chilean representative
affirmed that in 1975 the Government of Chile hadhmitted itself seriously and in the best
of faith to negotiate in order to grant Bolivia@vereign access to the Pacific Oc®anlso,

in April 1987, the Chilean Foreign Minister, Jaioh& Valle, acknowledged that the Act of
Charafia constituted a “commitmefit’ The current Minister of Foreign Affairs of Chisdso

characterized the Joint Declaration of 1975 asatfoitment” in 1986°2

3% CCM, Annex 217 (emphasis added).

399 CCM, Annex 224.

400 Minutes of the B Plenary Meeting, 9 Regular Session of the OAS General Assembly, 2#biiec 1979,
Vol. Il, OEA/SER.P.1X.0.2.BR, Annex 319

401 See BM, Annex 169.

402 H, Mufioz,The Foreign Relations of the Chilean Military Gowerent Santiago, Prospe&lerc, 1986, p. 142,
BR, Annex 327.
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287. Lastly, it is recalled that between 1962 &@8@5, Bolivia conditioned resumption of
diplomatic relations upon Chile’s compliance of pidmise to negotiate sovereign access to
the se&3 This is exactly the object and purpose of the5193int Declaration, in which the
Presidents of the two States, on the one handdedo “continue the dialogue, at different
levels, in order to search for formulas to solwe ¥ital issues that both countries face, such as
the landlocked situation that affects Bolivia” awh, the other hand, “in order to achieve the
objectives noted in this Joint Declaration, ... dedido normalize diplomatic relations
between their two countries at the ambassadonal’®* The fact that Chile accepted to
restore diplomatic relations necessarily impliest tih accepted to undertake negotiations on

sovereign access to the sea.
F. The agreements and unilateral acts within the @S

288. In the Counter-Memorial, Chile downplays significance and legal relevance of the
conduct of the Parties within, and the resolutiadspted by, the OAS by arguing that “[t]he

issue was political, not legal” and that the saisbfutions are not bindifig.

289. Bolivia does not dispute that resolutionshef Assembly of the OAS are nas such
binding*®®. As Chile put it, the resolutions of the OAS As&éynare not binding “in and of
themselves”’. The reason is that the Assembly of the OAS hasongpetence to create legal
obligationg®. hence the Assembly did not take a decision bly cecommended to both
States that they negotiate sovereign access teetheBut the fact that the Assembly cannot
oblige States to adopt a specific course of condaes not mean that its resolutions have no

legal effect at alll.

403 See BM, para. 138; CCM, para. 6.27. This is tyeanderscored in the Speech of the President ¢if/i@ap
Hugo Banzer Suarez, before the 1975 UN Generalmislse See Verbatim Record of the 287Blenary
Meeting, 3¢ Session of the United Nations General Assembly,id A/PV.2379, 8 October 1975, Paras.
77-78,BR, Annex 303

404 BM, Annex 111.

405 See CCM, Ch. 8, in particular para. 8.3. and 8.18

406 See CCM, para. 8.18-8.22.

407 CCM, para. 8.20 (quoting CCM, Annex 357).

408 See CCM, para. 8.19.
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290. First, it is recalled that the legal effect of interoathl organizations’ resolutions
cannot depend on “generalizations covering all lrggms.” On the contrary, “one must
consider all the circumstances with respect tortqogar resolution before an evaluation can

be made*®.

291. Secondthe resolutions of the OAS aa¢ leastin the present case recommendations
addressed to Bolivia and Chile, which have to besrainto account in good fafth, in
particular for the purpose of assessing and inédrgy existing agreements or unilateral acts
of the Partie'™:

“(...) as Judge Hersch Lauterpacht lucidly put ihia separate opinion appended
to the Court's 1955 Advisory Opinion on théoting Procedure on Questions
Relating to Reports and Petitions Concerning theiitey of South-West Africa:

It is one thing to affirm the somewhat obvious phite that the recommendations
of the General Assembly... addressed to the MembettseoUnited Nations are
not legally binding upon them in the sense thdtdtiect must be given to them.
It is another thing to give currency to the vievatththey have no force at all
whether legal or other [fn. 240: .C.J. Reports5@09 pp. 90, 118].

And, indeed, as part of ‘international soft lanecommendations produce legal
effects, not only as part of the customary prockasalso in and by themselves.
(...) as Judge Lauterpacht noted, ‘while not bounddrept the recommendation,
[the addressee] is bound to give it due considarat good faith. If... it decides
to disregard it, it is bound to explain the reasforsits decision’ [fn. 242: .C.J.
Reports (1955), pp. 90, 119. Cf. also ibid., p.:I¥¢hatever may be the content
of the recommendation and whatever maybe the nanulethe circumstances of
the majority by which it has been reached, it isentheless a legal act of the
principal organ of the United Nations which Membefghe United Nations are
under a duty to treat with a degree of respect@ppate to a Resolution of the

409B. Sloan, “General Assembly Resolutions Revisifedrty Years Later)”British Yearbook of International
Law, Vol. 58 (1987), at p. 42.

410 |pid., at pp. 121-123.

411See Part Il, Chapter 3; see also B. Sloan, opatip. 43: “(...) it is still quite a different thinto say that
resolutions are recommendations and therefore egally binding and to say that they are merely
recommendations and may therefore be ignored. atber lis clearly in violation of obligations undire

Charter of good faith and duty to co-operate.”
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General Assembly’ — especially so when a seriege@mmendations point at the
same conclusions 32
A fortiori, repeated resolutions framed in the same terms wdatihfor a specific course of
action cannot lack any legal efféct This is particularly true in the present case iehas
shown below, the Assembly of the OAS not only “mooended”, but also “urged” Bolivia

and Chile to negotiate, which is stronger language.

292. Third, the conduct of the Parties related to the drgftamd adoption of the said
resolutions can reflect, crystallize or generateagreement between the two parties. In that
regard, Chile’s proposition that the vote in favauirthe adoption of a resolution “cannot
transform that resolution into a legally bindingttument for States that vote in favour of
it"44is far too absolute. As the ICJ pointed out irirailar context, everything depends on
the circumstances in which the vote was cast, ipdarly where statements were made by
way of explanation of voté*®. The wording of the resolution and the votes dtegpas of
voting on resolutions on the same subject-mateeregually relevant to assess the legal effect
to be attributed to conduct of the parties in refatto the adoption, and reiteration, of

recommendations adopted by an international orgéini#*®.
293. Fourth

“There may (...) be circumstances in which, in theeadze of intent, a State
may still, as a result of its affirmative vote oree its acquiescence, be
bound by a resolution. If an affirmative vote givese to reasonable

a2 A, Pellet, “Article 38”,in A. Zimmermann and others (edThe Statute of the International Court of Justice:
a commentaryOxford: Oxford University Press, 2006, at pp. 7113.7The same appliesjutatis mutandis,
to OAS resolutions.

413 According to B. Sloan, “Generally speaking recomduations in Pan-American practice have not been
considered binding. Declarations and resolutionghenother hand ‘have in many cases been regatded
factoas creating binding obligations, so that a statgetting to comply with them may be called to asto
by the other parties to the declaration™ (“The #@iimg Force of a “Recommendation’ of the General
Assembly of the United NationsBritish Yearbook of International Lawol. 25 (1948), at p. 8).

414 CCM, para. 8.23.

415 Obligations concerning Negotiations relating to €ation of the Nuclear Arms Race and to Nuclear
Disarmament (Marshall Islands v. United Kingdod)dgment, 5 October 2016, para. 56.

416 1hid.
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expectations on the part of other States concemicgurse of conduct, or if
actions following the adoption of a resolution gnge to such expectations,
and if the other States have acted upon these &tjpes, a State may be
estopped or precluded from denying an obligatfdh.”

294. In such a case, the recommendatory naturee@solution does not preclude legitimate
expectations: “while the character of a resoluti@s some relevancy, it is not the principal
factor. It is the conduct of States that is imputitd...) even sponsorship or strong advocacy
of a recommendation may give rise to expectatidrad those who strongly support the
recommendatory resolution will act accordingf{’ In that regard, the following elements are
particularly important: the terms and intent of tlesolution, especially the fact that it is
worded in precise legal language; the “voting patie(degree of support)’; and the

“cumulative factor — repetition and recitati¢t’.

295. In the present case, as Chile points outenGounter-Memorial, from 1979 to 1989,
“the OAS adopted eleven resolutions on the ‘mastpnoblem’ of Bolivia, one each ye&f®.

The wording of the resolutions is clear, specifitl ainequivocal as regards the necessity of
having negotiations in order to grant Bolivia a e@ign access to the sea. The resolutions
adopted by the Assembly of the OAS (a body reptesgrioday, 35 sovereign States, which
is according to the Charter of the OAS “the supremgan of the Organization of American
States”) contain the following relevant elements:

a. “it is of continuing hemispheric interest that agu#able solution be found

whereby Bolivia will obtain appropriate sovereigicass to the Pacific Ocedd®:

417 B, Sloan, “General Assembly Resolutions Revis{feorty Years Later)'British Yearbook of International
Law, Vol. 58 (1987), at p. 65. On estoppel, 8dea, Chapter6.

418 |pid., at p. 123.

419 |pid., at pp. 128-129; p. 130; and p. 132.

420 CCM, para. 8.1. See BM, Annexes 191 to 201; aBMCAnnexes 250, 254, 257, 259, 266, 272, 282, 287,
300, 304 and 306.

421 AG/RES. 426 (1X-O/79), Access by Bolivia to thadfic Ocean, 31 October 1979 (BM, Annex 191); See
also AG/RES. 481 (X-O/80), The Bolivian Maritime oBtem, 27 November 1980 (BM, Annex 192);
AG/RES.560 (XI-O/81), Report on the Maritime Prahlef Bolivia, 10 December 1981 (BM, Annex 193);
AG/RES.602 (XII-O/82), Report on the Maritime Preifl of Bolivia, 20 November 1982 (BM, Annex 194);
AG/RES.686 (XI1I-O/83), Report on the Maritime Pleim of Bolivia, 18 November 1983 (BM, Annex
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b. “it is necessary to achieve the foregoing objeéfite
c. “the need persists to attain the foregoing objecfr?,

d. “it continues to be necessary to achieve the obgsket forth in the preceding

declaration*?*

e. The Assembly resolves “[tjo recommend to the statest directly concerned
with this problem that they open negotiations fe purpose of providing Bolivia
with a free and sovereign territorial connectiotivthe Pacific Oceart?>,

f. The Assembly resolves “[t]o urge those states rdiwsttly concerned with the
problem of Bolivia’'s access to the sea to initi@edialogue, through the

appropriate channels, to find the most satisfactotytion™?,

g. The Assembly resolves “[t]o urge Bolivia and CHile) to begin a process of
rapprochement (...) directed toward (...) overcomirg difficulties that separate
them — including, especially, a formula for giviBglivia a sovereign outlet to the
Pacific Ocean (...Y2",

195); AG/RES.701 (XIV-O/84), Report on the Maritinkroblem of Bolivia, 17 November 1984 (BM,
Annex 196); AG/RES.766 (XV-0/85), Report on therime Problem of Bolivia, 9 December 1985 (BM,
Annex 197); AG/RES.873 (XVII-O/87) Report on the fiismne Problem of Bolivia, 14 November 1987
(BM, Annex 199); AG/RES.930 (XVI1I-O/88), Report adhe Maritime Problem of Bolivia, 19 November
1988 (BM, Annex 200); and AG/RES.989 (XIX-O/89), et on the Maritime Problem of Bolivia, 18
November 1989 (BM, Annex 201).

422 AG/RES. 426 (1X-0/79), Access by Bolivia to thadiic Ocean, 31 October 1979 (BM, Annex 191).

423 AG/RES.602 (X11-O/82), Report on the Maritime Brem of Bolivia, 20 November 1982 (BM, Annex 194).

424 AG/RES.686 (XIII-O/83), Report on the MaritimedBtem of Bolivia, 18 November 1983 (BM, Annex
195).

425 AG/RES. 426 (IX-O/79), Access by Bolivia to thedfic Ocean, 31 October 1979 (BM, Annex 191);
AG/RES.602 (X11-O/82), Report on the Maritime Preinl of Bolivia, 20 November 1982 (BM, Annex 194).

426 AG/RES. 481 (X-O/80), The Bolivian Maritime Prebh, 27 November 1980 (BM, Annex 192);
AG/RES.560 (XI-O/81), Report on the Maritime Prahlef Bolivia, 10 December 1981 (BM, Annex 193).

427 AG/RES.686 (XIII-O/83), Report on the MaritimedBtem of Bolivia, 18 November 1983 (BM, Annex
195); AG/RES.766 (XV-0/85), Report on the MaritilfReoblem of Bolivia, 9 December 1985 (BM, Annex
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h. The Assembly resolves to “again urge the statesctlyr involved in this
problem to resume negotiations in an effort to fantheans of making it possible
to give Bolivia an outlet to the Pacific Ocean (42§

i. The Assembly reiterates “its interest in the susadghe negotiations aimed at
solving the maritime problem of Bolivia”, i.e. thimding of “a formula that will

give Bolivia a free and sovereign territorial otitie the Pacific Oceaf®®;

J. The Assembly resolves “[t]o reaffirm the importaraefinding a solution to

the maritime problem of Bolivig®®:

k. “[T]he objective indicated in the abovementiorredolutions must be achieved

(...)” or “must be accomplished (.. 3.

296. Chile objects that when the first resoluticas adopted in 1979, “[n]either Bolivia nor
any other Member State suggested that Chile hadgusly assumed any legal obligation to
negotiate with Bolivia®*2 This assertion is wrong. The first resolution (M@86) was adopted
on October 31, 1978 Five days earlier, on 26 October 1979, Boliviadma&lear to the
General Commission of the General Assembly of tA& @hat “in so many occasions Chile

agreed on negotiating that issue” (i.e. “findingaution that would grant Bolivia its own

197); AG/RES.873 (XVII-O/87) Report on the Maritimiroblem of Bolivia, 14 November 1987 (BM,
Annex 199).

428 AG/RES.930 (XVIII-O/88), Report on the Maritimedblem of Bolivia, 19 November 1988 (BM, Annex
200).

429 AG/RES.701 (XIV-O/84), Report on the Maritime Blem of Bolivia, 17 November 1984 (BM, Annex
196).

430 AG/RES.989 (XIX-0/89), Report on the Maritime Blem of Bolivia, 18 November 1989 (BM, Annex
201).

431 AG/RES.816 (XVI-O/86), Report on the Maritime Blem of Bolivia, 15 November 1986 (BM, Annex
198); AG/RES.873 (XVII-O/87) Report on the Maritimieroblem of Bolivia, 14 November 1987 (BM,
Annex 199); AG/RES.930 (XVIII-O/88), Report on tharitime Problem of Bolivia, 19 November 1988
(BM, Annex 200); AG/RES.989 (XI1X-0O/89), Report ohet Maritime Problem of Bolivia, 18 November
1989 (BM, Annex 201).

432 CCM, para. 8.5.

433 BM, Annex 191.
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sovereign access to the Pacific Ocean”) and refefoe that purpose to a long list of
agreements and undertakings of Chile (1895, 19903,11950, 1956, 1961, and 19%%)
This statement is highly relevant to interpretihg tesolution adopted five days later by the
Assembly, according to which “it is necessary tdieee the foregoing objective”, and
containing a recommendation to “open negotiati@ngHe purpose of providing Bolivia with
a free and sovereign territorial connection witk Bracific Ocearf®®. Through this resolution,
the Assembly gave all the support it was able tovide (i.e. to recommend, as is its

competence) to Bolivia’s request.

297. Similarly, Chile alleges that the sponsoth# resolution “insisted that the problem
was ‘political in its origin and political in itsomsequences... and political must be the
resolution”*3®, This statement (i) does not mean that there iggi to have negotiations on
sovereign access to the sea (the modalities ofhwieiguire to be negotiated and agreed upon
by competent political authorities) and (ii) in asyent Chile fails to mention that the sponsor
of the resolution (Venezuela) also stated thatot[flhe past 100 years, [it has] supported
Bolivia’s Rightto the Sed®’. Peru also supported the resolutiéfiThe draft resolution was
eventually adopted by the General Committee a®viai “25 votes in favour; no votes

against, no abstentiorfs®,

298. Bolivia established in the Memorial that, daddition to the legal effect that OAS

resolutions have on their own, the conduct of Baland Chile upon the adoption of the said
resolutions is constitutive of an agreent&hitChile’s answer in the Counter-Memorial is that
it “never voted in favour of any of the eleven regonendatory resolutions” (it “voted against
seven of the resolutions”, “refused to participmtehe vote concerning Resolution 602 of

1982” and “on three occasions, Chile did not opmusesensus™*. This claim is ill-founded.

434 See BM, Annex 203.

435 BM, Annex 191.

436 CCM, para. 8.5.

437 CCM, Annex 248, p. 1643 (emphasis added).

438 CCM, Annex 248, pp. 1644-1645. See also CCM, Arit#, p. 1772.

439 CCM, Annex 248, p. 1648.

440 BM, para. 164-197 and 383-387, in particular paé¥, 173-174 and 385-386.
441 CCM, para. 8.24.
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299. ltis clear from Chile’s statements before Assembly that Chile did not vote for the
resolutions because it was against negotiatiorth@iovereign access to the sea, but because
it considered that it was an issue flirect bilateral negotiations only. Chile’s objection was

procedural, not substantial. Chile’s statementsreghe OAS are unequivocal. Chile:

a. objected to some resolutions or did not particigatehe vote because it did not

accept the competence of the OAS to deal withigisisd*?

b. at the same time Chile reiterated that it was mglland had the intention to satisfy

Bolivia’s aspiration through bilateral negotiatiéts
300. On 31 October 1979, Chile’s representatiatedtfor instance that

“On repeated occasions | have indicated Chile’slinghess to negotiate a
solution with Bolivia a solution to its aspiratido have a free and sovereign
access to the Pacific Ocean. The means to achieak purpose is direct
negotiation, conducted in the field of seriousnaed mutual respect, without
influence, suggestions or instructions impartedtiners*+4

301. On 18 November 1986, Chile equally statet tha

“even on the substantive issue, we have repeatdtgd that we want to enter
into dialogue with our brothers from Bolivia. Thatwhy by mutual agreement,
we have initiated a phase of rapprochement. Wherdigagree is the issue of this
Organization’s competence to handle this matterchvis exclusively within the
competence of Bolivia and Chile, because theretisaty between them, and we
maintain that this treaty is in full force and eff&*4°

302. Chile’s conduct within the OAS is thus a cleanfirmation of its undertaking to

negotiate sovereign access to the sea. In addifonsome instances, Chile directly

442 5ee CCM, Annex 259, p. 1705, which Chile quotely partially at para. 8.12 of the Counter-Memariai
CCM, Annex 281, p. 1868: “the Chilean Delegatioguests that the record in the minutes show that its
negative vote is because this organization lacksdiction to handle this matter.” See also CCM,
Annex 248, p. 1629; Annex 252; Annex 258, p. 1689%nnex 259, p. 1705.

443 See in particular CCM, Annex 249, pp. 1653-16&dnex 260, point 7; Annex 261, p. 1729 (last paapb);
Annex 264, pp. 1765-1766; Annex 267, p. 1783 (pGntor Annex 285, pp. 1914-1915 and 1916-1917.

444 BM, Annex 204, p. 746.

445 CCM, Annex 285, pp. 1916-1917.
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participated in the drafting of the resolution goihed the consensus upon its adoption. This
shows that Chile agreed on the terms of the rasol@nd the recommendations it contains.
In international law, nothing prevents States fracnepting a recommendation with the effect
of giving rise to rights and obligatioff§. More generally, the conduct of the parties in
relation to a recommendation can qualify as aneagest on its ow’. This is particularly
true so far as OAS Resolution 686 of 1983 is carex®rwhich is now considered in more

detail.

303. OAS Resolution N° 686 of 1983 was approveddnsensus and negotiated with great
care by Bolivia and Chile through the good offieé<olombi&*® It was considered to be an
agreement by the Secretary General of the OASaAtep Orfild*®. Chile limits itself to
noting that it did not vote in favour of the Redan, and that it simply “did not oppose
consensus within the OAS General Assembly, butepbideclarations or explanations with
respect to the content and the legal status ofetb@utions adopted®. Likewise, it contends,

in relation to the process emerging from ResolutNtm686, that “[tlhis was all purely a

matter of politics and diplomacy, not law, and b8tates acted accordingfy.

304. While Chile submitted a reservation to itegmble, the rest of the content of the
Resolution was approved. The context in which Bedolution was formulated, coupled with
the subsequent conduct of the Parties, are bo#r eldence that this instrument was the

means by which Bolivia and Chile agreed anew totiate Bolivia’s sovereign access to the

446 See (as regards the acceptance of a recommeandatiegotiate giving rise to rights and obligagp®ClJ,
Case of the railway traffic between Lithuania armldhd, PCIJ, Advisory Opinion of 15 October 1934ri&
A/B, No. 42p. 116. See also ICWjilitary and Paramilitary Activities in and againdticaragua (Nicaragua
v. United States of America). Merits, Judgment.J.®Reports 1986p. 14 atpp. 99-100, para. 188; C.F.
Amerasinghe,Principles of the Institutional Law of Internation®rganizations,Cambridge University
Press, 2005, pp. 181-182.

447 See J. Castafieda, «Valeur juridique des résnkuties Nations Unies Recueil des coursg/ol. 129 (1970-
), at pp. 302-312.

448 See BM, para. 174 and para. 385.

449 See “Orfila praises Colombia’s initiative in reddo Bolivia’'s landlocked condition’Jltima Hora (Bolivia),
21 November 1983BR, Annex 321

450 CCM, para 8.24.

451 CCM, para 8.31.
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Pacific Ocean. As a result, the binding naturehaft Resolution emerges from the Parties’

consent.

305. On 1 October 1983, the Chancellors of Bolamal Chile held a meeting in which
Bolivia submitted a proposal to reach an agreerattite coming OAS General Assembly. It
proposed that a third country submit a declaratioiting the Parties to start a frank dialogue,
and that “Bolivia and Chile reply favourably to ghinvitation, solemnly affirming their
commitmentto seek solutions”. Chile’s Chancellor declaredttit agreed with Bolivia's
proposal and that, through this channel, satisfgctolutions to the maritime issue would be

explored®2

306. Between 16 and 18 November 1983, the detegabf Bolivia and Chile to the OAS
met to negotiate a draft that became Resolution E8én the reservation made by Chile with
regard to the preamble was negotiated so as th saagreement between the PattieJhe
manner in which the Resolution would be presentedl @cepted by the Parties was also
agreed upofi®. This procedure that was agreed to beforehan#,dtaze at the fourth session
of the General Commission. The resolution was aabjply the OAS General Assemtfy

and Chile submitted a reservation on the preanalslagreed by the Parties in advance.

307. In the Counter-Memorial, Chile concedes thaéxpressed its support for the draft
resolution” but argues that it had “some reservaticand joined the consensus “precisely
because it understood the aim and effect of thalutisn to be circumscribed®. This is not

452 Report of Jorge Gumucio Granier, Permanent ofr€smtative of Bolivia to the United Nations, retiag
the meeting between the Ministers of Foreign Affaif Bolivia and Chile, Ortiz Mercado and SchwaitZe
October 1983, pp. 3-4 (emphasis added) BM Annex CM, Annex 262.

453 Note from the Permanent Representative of Bolivithe United Nations, Jorge Gumucio, to the Manisif
Foreign Affairs of Bolivia, José Ortiz Mercado, MRIB/84, 16 February 198BR, Annex 324 See also, U.
Figueroa PlaThe Bolivian maritime claim before internationald, RIL Editorial, Santiago, 2007, pp. 208-
211,BR, Annex 360

454 1bid., p.211.

455 Minutes of the Fourth Session of the General Casion of the OAS, allocution by Chile’s Ministef o
Foreign Affairs, Miguel Schweitzer, 18 November 398. 368, pp. 371, BM Annex 206, CCM, Annex 265.
Minutes of the Fourth Session of the General Comimisof the OAS, allocution by the Minister of Figne
Affairs of Chile, Miguel Schweitzer, 18 November83 p. 368, pp. 372, BM Annex 205, CCM, Annex 264.

456 CCM, para. 8.13.
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an accurate picture of Chile’s statement beforeQA&. Chile had, indeed, one reservation;

but beyond that reservation, it did not qualifystgpport for the Resolution:

“(...) the proposed resolution submitted to us by distinguished friend, the
Foreign Minister of Colombia, has the support of @gvernment, although we
must state our objection to the preamble, becatisieeoprinciples that we have
repeated in these Assemblies, as we find thatludes to resolutions that my
Government has never accepted. (...) my Delegatianed with Bolivia's
aspiration and our position, in order to replac@eence and rhetoric, so common
among us, would like to replace it with tangiblemdastrations of good will,
good neighborliness, and we welcome the Colomhiggestion set forth in this
resolution, with the objection mentioned earlféf”

Contemporary Chilean records of the process of tmlopf the 1983 Resolution confirm that

Chile agreed on the core of the Resolution, i.gotiations on sovereign access to thé¢¥ea

308. The Parties were well aware that a commitniiaat been reached, although there
would be disagreements on its execution. While \Baliconsidered that, by virtue of

Resolution 686, the negotiations on sovereign acsksuld have commenced simultaneously
to the rapprochement process, Chile consideredhieaResolution had to be implemented in

three stages: rapprochement, normalization ofioglat and negotiation on sovereign access.

309. This is clear from a letter of 15 DecembeB3,9sent to Colombia’s Chancellor,
Rodrigo Lloreda, in which the Chilean Chancelloch®eitzer, rejected some of the criteria

formulated by the President of Bolivia:

“I do not need to point out to you that this inteation moves away from the
commitment adopted by the Foreign Ministers of €laihd Bolivia. As expressed
explicitly in the respective resolution of OAS, thist thing to be sought is the
rapprochement and diplomatic normality between tike countries and then
consider the pending disputé&%”

457 CCM, Annex 264, p. 1769.
458 See CCM, Annex 267, p. 1785, points E and F.
459 | etter from the Minister of Foreign Affairs of {dy, Miguel Schweitzer, to the Minister of Foreigifairs of

Colombia, Rodrigo Lloreda, 15 December 19BR, Annex 322
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310. In any event, the Parties continued theitamis to implement Resolution 686. To this
end, the Foreign Ministers of both countries heldesal meetingd§®.At this last meeting in
New York on 2 October 1984, in the presence ofGbembian Minister of Foreign Affairs,
both Parties agreed to issue a Joint Communiqui@gtdat “they reached an agreement on
the main aspects of context and procedure for iceyryut Resolution No. 686", and that the
meeting of Bogota would be held within 90 d#ys The conduct of the Parties is clear
evidence that they had accepted the Resolutiornretdhey considered it binding.

311. To conclude, the OAS resolutions and thdedlaonduct of the Parties (i) resulted in
another agreement to negotiate sovereign accefisetsea, and (ii) confirm and support
existing commitments to negotiate sovereign actefise sea.

G. The undertakings post-1990

312. So far as the period post-1990, and in pdaticthe 2006 ‘13-Point Agend&? are
concerned, Chile considers that none of the relewatements or declarations made
throughout this period are relevant to establish ékistence of an undertaking to negotiate

sovereign access to the €8a

460 U. FigueroaPBolivia’s maritime claim before international for2007,BR, Annex 360.p. 221-222. See also
See also Aide Memoire “Meeting held with Chancellaime del Valle”, 26 April 1988R, Annex 325.

461 The Draft Joint Communiqué is reproduced in C@Wnex 261, Annex A, Summary of Chilean-Bolivian
Discussions. The draft Joint Communiqué itself miid specify the procedural agreements reachedhbyt
are recorded in an internal report of the MinisifyForeign Affairs of Bolivia. Among other pointi,was
agreed that: a) the negotiations to solve pendingeis, in particular to find a formula for givinglBia a
sovereign outlet to the Pacific Ocean, would begith a meeting of the Foreign Ministers in Bogata;
Simultaneously, the Foreign Ministers would appravdist and schedule for rapprochement actions to
eliminate factors that could eventually disturb tikateral dialogue; c) Peru would be invited tanjohe
conversations in the event that the proposals ecomgesovereign access involved a territory fallimighin
the scope of the Additional Protocol to the 1928aly. See Report from the Ministry of Foreign Affaof
Bolivia concerning the Bolivian-Chilean negotiatiovetween 1983 and 1984, 9 November 19BR,
Annex 326

462 BM, Annex 118.

463 CCM, Chapter 9.
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313. At the same time, however, Chile acknowledigeshe Counter-Memorial that it
“accepted to prepare an agenda without exclusionthe 2000 Algarve Declaration” and
“included the ‘maritime issue’ in the 13-Point Aglenin 200644,

314. According to Chile the sixth point in the Aga, “the maritime issue”, was
deliberately described “extremely broadly, and dat include any reference to ‘sovereign

access™°,

315. However, “the maritime issue” clearly refeySsovereign access”, as opposed to non-
sovereign access, i.e. the improvement of the itraegime under the 1904 Treaty. It was
understood by both Parties that the “maritime iSsues an umbrella term that included the
pending issue of the sovereign access to the sealluatrated by declarations of the
Presidents of the two countries of December 28GHd of the Minister of Foreign Affairs of
Chile in June 2007’ and by the fact that Point 6 of the Agenda etitiaritime issue” is
distinct from Point 3 on “Free transi® In addition, within the OAS, the terminology used
has been “the Maritime Problem of Boliv#& or “Bolivia’s maritime issue’’®. The formula
used in the 13-Point Agenda echoes these formulas.

316. The relevant elements and documents thatviBolpresented in the Memorial
establishing that both Parties agreed in the 20@@rme Declaration to negotiate sovereign
acces$'!are not discussed by Chile in Chapter 9 of its i@@sMemorial. These elements
include the statement by the Minister of Foreigfe&g of Chile in April 2006 that Chile does
not exclude the possibility to grant Bolivia a smign access to the $é% and the statement
of July 2006 of the Minister of Foreign Affairs &hile who, referring to Bolivia’s claim for

an access to the maritime coast, underlined thetGovernment “is fully aware of the

464 CCM, para. 9.3.

465 CCM, para. 9.15.

466 See BM, Annexes 80 and 81.

467 See BM, Annex 136.

468 BM, Annex 118.

469 See for instance BM, Annexes 194 to 201.
470 See for instance BM, Annexes 203 and 206.
471 See BM, para. 199-214.

472 BM, Annex 132.
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commitment undertakemany years ago to engage in negotiations over ganda without

exclusions” with its Trans Andean neighbdr

317. To conclude, throughout the past century eClhids repeatedly and consistently
asserted that it has undertaken a commitment totia¢g with Bolivia on sovereign access to
the sea. This commitment results from multiple leggaurces, either explicit agreements (in
particular the 1950 Notes and the 1975 and 1971t Ixeclarations) or tacit agreements or
acquiescence (in particular the absence of anyegtrdtom Chile against the declarations
made by Bolivia before the OAS in 1979, the infotiora submitted by Bolivia to the 1958

Conference on the Law of the Sea or the declaratiade by Bolivia upon the signature of
the UNCLOS'), unilateral acts, and a combination of declaratiand recommendations of
the General Assembly of the OAS.

318. Chile’s mantra is that this impressive awageclarations, agreements and conduct is
purely “political”. This assertion is not only wrgrin legal terms, as was demonstrated above;
it is also notcredible Chile fails to answer a simple, decisive questib@hile’s declarations
were supposed to have no effect at alhy for so many decades did Chile’s highest
authorities repeatedly say that Chile was willingehter into negotiations on sovereign access
to the sea, andthydid they repeatedly say that there is a need fdiviado have a sovereign
access to the Pacific Ocean? Chile’s highest atig®(presumably acting in good faith) took
the sovereign decision to make these declaratimngnter into these agreements, and to
reiterate them on a number of occasions. This sachsindicates that they were supposed to
mean something and to be given effect. As sucly, ¢éixpress Chile’sntentto negotiate on

sovereign access to the sea, which created righBdiivia.

473 BM, Annex 135 (emphasis added).
474 Seesupra,paras. 149 and 258 fn. 359.

125



CHAPTERG
ESTOPPEL AND LEGITIMATE EXPECTATIONS

319. As demonstrated above, the obligation to ti@gosovereign access to the sea results
from a number of agreements or unilateral actsbatable to Chile evidencing its intention.
But even if,quod non these commitments did not exist, Bolivia wouldibea position to
invoke estoppel as an alternative legal basis F& s$aid obligation. Chile’s repeated
declarations constitute r@presentationon which Bolivia can legitimately rely, and Chge’
abrupt denial of the existence of the obligationcei 2011 frustrates Bolivia’'s legitimate

expectations resulting from this representation.
A. The nature of estoppel and legitimate expectations
320. As has been recently recalled,

“Estoppel is a general principle of law that seri@ensure, in the words of
Lord McNair, ‘that international jurisprudence has place for some
recognition of the principle that a State cannowbhot and cold -allegans
contraria non audiendus est” The principle stems from the general
requirement that States act in their mutual retetion good faith and is
designed to protect the legitimate expectatiors Sfate that acts in reliance
upon the representations of anotHep.”

321. Chile, after more than a century of officsshtements, declarations and agreements
attributable to its highest authorities, statingttthere was a need to engage in negotiations
regarding Bolivia’s landlocked status, suddenly idénthe very existence of these
commitments. In those circumstances, Bolivia reabbninvoked in its Memorial estoppel

and legitimate expectatioh$

322. Chile devotes only one footnote in the CouMemorial to estoppel and legitimate

expectations. According to this footnote, Chile temals that:

475 A.D. McNair, “The Legality of the Occupation oftRuhr”, 5 British Year Book of International Law,135
(1924), Fn. 548

476 Chagos Marine Protected Area (Republic of MauritiugJnited Kingdom)Award, 18 March 2015 (162.R
1), para. 435.

477 See in particular BM, para. 332, 334, 396 and 436
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“For present purposes, it is sufficient to notet tha) Bolivia has not developed
this assertion by reference to any relevant legtiaity; and (...) the weight of
authority, discussed above, emphasizes that whati@al is the intention of the
declaring State, objectively assessed, and doesuggfest that such intention can
be deduced from any expectation of another Stafe.”

323. Both assertions are incorrect. As regardditeeone, Bolivia has provided relevant
legal authority in the Memoridl®. As regards the second one, it clearly makes neesto
refer to the rules applicable to the identificatmiithe intention of the declaring States when
estoppel or legitimate expectations are at stakegshe purpose of estoppel and legitimate
expectations is precisely to provide a basis fdigabons other thanthe intention to be

bound. This element has been reiterated on marasmots.
324. Inthis regard, in 1962, Judge Fitzmauridated out that:

“(...) in those cases where it can be shown that &y gaas, by conduct or
otherwise, undertaken, or become bound by, an atimig, it is strictly not
necessary or appropriate to invoke any rule oflpssan or estoppel, although the
language of that rule is, in practice, often emptbyo describe the situation. (...)
The real field of operation, therefore, of the rafepreclusion or estoppediricto
sensu in the present context, is where it is possibkg the party concerned did
not give the undertaking or accept the obligatiguestion (or there is room for
doubt whether it did), but where that party’s supsat conduct has been such,
and has had such consequences, that it cannotohesdlto deny the existence of
an undertaking, or that it is bourté.

325. In 2015, the Arbitral Tribunal in ti@&hagosarbitration held accordingly that it:

“does not consider that a representation mustttakéorm of a binding unilateral
declaration before a State may legitimately rely ionTo consider otherwise
would be to erase any distinction between estoppdlthe doctrine on binding
unilateral acts. (...) The sphere of estoppel (...ndd that of unequivocally
binding commitments (for which a finding of estopmeould in any event be
unnecessary (seeemple of Preah Vihear (Cambodia v. Thailand), Jodgt of
15 June 1962Separate Opinion of Sir Gerald FitzmaurideC.J. Reports 1962
p. 52 at p. 63), but is instead concerned withgitey area of representations and
commitments whose original legal intent may be a@ubus or obscure, but

478 CCM, p. 63, fn. 204.

479 See BM, p. 135, fn. 407.

480 Case concerning the Temple of Preah Vihear (CangbediThailand), Merits, Judgment of 15 June 1962,
I.C.J. Reports 196%5eparate Opinion of Judge Fitzmaurice, p. 63.
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which, in light of the reliance placed upon themarsant recognition in
international law™8?

326. The fact that an obligation can arise onlihseis of estoppel from declarations or
conduct, even in cases where the said declarationenduct did not express an intention to
be bound or where there is room for doubt in teghard, is reflected in the decision of the
Tribunal in theChagosarbitration, which concluded that the commitmentse binding on

the United Kingdonbecausef estoppel:

“The Tribunal, therefore, holds that the United #dlom is estopped from
denying the binding effect of these commitmentsictvithe Tribunal will treat as
binding on the United Kingdom in view of their regped reaffirmation after
1968™82,

327. In the present case, the obligation to nagotiesultdoth from general international
law, treaties, agreements, and unilateral &tand from the operation of estoppel and
legitimate expectations. It is not necessary taudgk that Chile is estopped, since there are
agreements and binding unilateral declarations. ther sake of completeness, however,
Bolivia will show in this section that, even if tieewere no such agreements and binding
unilateral actsquod non estoppel, as defined in international law (B),uldoin any case

apply in the present case (C).

481 Chagos Marine Protected Area (Republic of MauritiusUnited Kingdom)Award, 18 March 2015 (162
ILR 1), para. 445-446. See also S. Carbone, “Promigeténnational Law: A Confirmation of its Binding
Force”, ltalian Yearbook of International Lawol. 1 (1975), at 167 and 169; H. Das, éktoppelet
'acquiescement: assimilations pragmatiques et rdimeces conceptuelles’Revue belge de droit
international,1997-2, at 608 (fn. 3) and 609-610.

482|bid., para. 448. See also M. Virallg, Rapport provisoire sur la distinction entre texteternationaux de
portée juridique et textes internationaux dépourdesportée obligatoire »Annuaire de I'Institut de Droit
international 1983, Vol. 60-I, pp. 182-183: « (...) la Commissio’a pas a s'occuper de la question de
savoir si le principe de la bonne foi ou I'estoppelt faire produire certains effets de droit a @etes qui,
par ailleurs sont dépourvus de portée juridiquesque cela ne change pas leur nature. C'est aussi m
sentiment en ce qui concerne I'estoppel, dontuetignt aux apparences qui ont été créées et allasjwm
tiers a pu se fier de bonne foi et qui sert a get&e dernier (...). Il s'agit donc d’un mécanisnog ‘greffe’

en quelque sorte un effet juridique sur un actenttait pas destiné a le produire ».
483 See supra, Chapters 2 and 3
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B. The conditions and effects of estoppel and legitin@ expectations

328. International law is well-established as rdgdhe existence of estoppel and legitimate
expectations, and their main components. The fadt ¢reating legitimate expectations and
then frustrating them can give rise to legal olilgzs under international law has been

acknowledged by a number of international courtsibunals.

329. For example, more than a century ago, thetM@laims Commission Italy-Venezuela
decided in theffaire Aboilard (France/Haitijhat:

“(...) il y a eu, tout au moins, faute grave de latpiu gouvernement haitien
d’'alors (...) a créer des attentes Iégitimes quintyde trompées par le fait du
gouvernement lui-méme, ont entrainé un préjudice ciparation est du#*,

330. Subsequently, international courts and t@sirhave referred to estoppel as a

general principle of international law and, today:

“A considerable weight of authority supports thewithat estoppel is a general
principle of international law, resting on prin@gl of good faith and
consistency#6°

484 Award, 26 July 1905RIAA, Vol. XI, p. 80. See also th€orvaia CaseRIAA, Vol. X, 1903, p. 633.
(Unofficial translation: “There has been, howewegerious fault on the part of the Haitian govemime in
creating legal expectations which, having beenpgieited by the government itself, have led to ymiigie
which requires compensation”)

485 3, Crawford,Brownlie’s Principles of Public International Law8" ed. Oxford University Press, 2012,
p. 420. See also, among many others, SeparateddpifiJudge AjibolaTerritorial Dispute (Libyan Arab
Jamahiriya/Chad), Judgmer@, February 1994..C.J. Reports 1994p. 96-114,Chevron Corporation and
Texaco Petroleum Company v. Ecuadeaytial Award on the Merits, PCA Case No. 34877Mz0ch 2010,
para. 348-353; European Court of Justice, OpinibAdvocate General Mazak delivered on 8 May 2008,
Case C203/07 PHellenic Republic v Commission of the European Conities para. 81 (fn. omitted):
“What seems to be most relevant to the case béifiereCourt is that good faith requires that therititn
expressed be consistent with the real intentiod, arore generally, that the legal reality be cdasiswith
the legal appearance (that is to say, consistethttive appearances created by statements or coodube
part of the legal actors). This effect of the piphe of good faith seems to coincide with the pimpte
‘allegans contraria non est audiendusommonly known as the principle of estoppel unggernational

law.”
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331.

332.

As the then Vice-President of the ICJ, Judifgro, noted in 1962:

“The principle, not infrequently called a doctrinegs been referred to by the
terms of ‘estoppel’, ‘preclusion’, ‘forclusion’, ¢guiescence’. | abstain from
adopting any of these particular designations, @ mot believe that any of them
fits exactly to the principle or doctrine as apglia international case$®

“Judge Basdevant has given a definition of estofpédiis Dictionnaire de la
terminologie du droit internationalvhich is doubtless very accurate. Here it is:

‘Terme de procédure emprunté a la langue anglaised§gsigne l'objection
péremptoire qui S'oppose a ce qu’une partie a OBy prenne une position qui
contredit soit ce gu’elle a antérieurement admgessément ou tacitement, soit
ce gu’elle prétend soutenir dans la méme instaff¢e”;

“Whatever term or terms be employed to designate ghinciple such as it has

been applied in the international sphere, its sulo®t is always the same:
inconsistency between claims or allegations putvéod by a State, and its

previous conduct in connection therewith, is nomadible (allegans contraria

non audiendus est). Its purpose is always the sar¢ate must not be permitted
to benefit by its own inconsistency to the prejedi another State (nemo potest
mutare consilium suum in alterius injuriam). (...) X.The acts or attitude of a

State previous to and in relation with rights iegite with another State may take
the form of an express written agreement, dectaratirepresentation or

recognition, or else that of a conduct which impl®nsent to or agreement with a
determined factual or juridical situatioffé

“The primary foundation of this principle is theagbfaith that must prevail in
international relations, inasmuch as inconsistesicgonduct or opinion on the
part of a State to the prejudice of another isnmgatible with good faith. Again, |
submit that such inconsistency is especially inagdrble when the dispute arises
from bilateral treaty relation&®®:

To some extent, estoppel in international ievess refined than in some domestic

legal systems. As the Arbitral Tribunal stressetheChagoscase

486 Case concerning the Temple of Preah Vihear (CanebediThailand), Merits, Judgment of 15 June 1962,

I.C.J. Reports 196%5eparation Opinion of Vice-President Alfaro, p. 3
487 1dem.
488 bid., p. 40.
4891bid., p. 42.

130



“in contrast to at least some forms of estoppehimicipal law — the principle in
international law does not distinguish betweeneasentations as to existing facts
and those regarding promises of future action ofadations of law*°.

333. In addition, estoppel in international lanedaot have a procedural character only; it
also has a substantive one. Vice-President Alfari®62 noted that:

“The principle that condemns contradiction betwpegvious acts and subsequent
claims is not to be regarded as a mere rule ofeend or procedure. The
substantive character of the rule finds supportthe writings of several
authors*%%,

334. Similarly, Judge Fitzmaurice considered i6Z2 that:

“The principle of preclusion is the nearest equewdlin the field of international
law to the common-law rule of estoppel, though ppehnot applied under such
strict limiting conditions (and it is certainly dpgd as a rule of substance and not
merely as one of evidence or procedu®)”

335. In theArgentine-Chile Frontier Caséhe Court of Arbitration also considered that:

“It seems clear from the decision of the InternagioCourt of Justice in thE€ase
concerning the Temple of Preah Vihear (arjd especially from the learned
Separate Opinion of Vice-President Alfaro in thase, that there is in
international law a principle, which is moreovepranciple of substantive law and
not just a technical rule of evidence, accordingMuich ‘a State party to an
international litigation is bound by its previoustaor attitude when they are in
contradiction with its claims in the litigation’ ()..This principle is designated by
a number of different terms, of which ‘estoppeldaipreclusion’ are the most
common. But it is also clear that these terms atedmbe understood in quite the
same sense as they are in municipal f&v”

4% Chagos Marine Protected Area (Republic of MauritugJnited Kingdom)Award, 18 March 2015 (162.R
1), para. 437.

41 Case concerning the Temple of Preah Vihear (CangbediThailand), Merits, Judgment of 15 June 1962
I.C.J. Reports 1965eparation Opinion of Vice-President Alfaro, fr. 4

492 Case concerning the Temple of Preah Vihear (CangbediThailand), Merits, Judgment of 15 June 1962
I.C.J. Reports 196%5eparate Opinion of Judge Fitzmaurice, p. 62

493 Report of the Court of Arbitration, 24 November G9RIAA,Vol. XVI, p. 164. See also, expressing the
same ideaDecision regarding delimitation of the border betmeEritrea and EthiopiaDecision of 13 April
2002,RIAA,Vol. XXV, p. 111, para. 3.9.
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336. Theconditionsof estoppel are also well-established today:

a) “(...) some essential elements required by estoppe statement or
representation made by one party to another amahogl upon it by that other
party to his detriment or to the advantage of tgypmaking it”4%4

b) “An estoppel would only arise if by its acts @eclarations Cameroon had
consistently made it fully clear that it had agrdedsettle the boundary dispute
submitted to the Court by bilateral avenues aldheould further be necessary
that, by relying on such an attitude, Nigeria h&dnged position to its own
detriment or had suffered some prejudice (.4%";

c) “estoppel may be invoked where (a) a State hadentlear and consistent
representations, by word, conduct, or silences(loh representations were made
through an agent authorized to speak for the Stéte respect to the matter in
guestion; (c) the State invoking estoppel was iedulsy such representations to
act to its detriment, to suffer a prejudice, or donvey a benefit upon the
representing State; and d) such reliance was hegiié, as the representation was
one on which that State was entitled to réff.”

337. In addition, it is important to note thatoggpel does not require or presuppose that the

representations made by a State are fraudulentr&wrto fraud, which consists in “any false

97

statements, misrepresentations or other deceithbgedings*®’, estoppel is based on the

mere existence of representations made by a State good faith “must be presumé® it

4% Land, Island and Maritime Frontier Dispute (El Safior/Honduras), Application by Nicaragua for
Permission to Intervene, Judgmeh3, September 1990C.J. Reports 199(. 118, para. 63.

4% Land and Maritime Boundary between Cameroon anceflifig Preliminary Objections, Judgmendtl June
1998,1.C.J. Reports 199%p. 303-304, para. 57.

4% Chagos Marine Protected Area (Republic of Mauritiugnited Kingdom)Award, 18 March 2015 (162.R
1), para. 438.

497 See ILC, Draft Articles on the Law of TreatidsC Yearbook,1966, Vol. Il, p. 245, para. (3) of the
commentary of Draft Article 46 on “Fraud”.

4% See on the principle that “good faith must bespneed”:Dispute regarding Navigational and Related Rights
(Costa Rica v. Nicaragua), Judgment, 1.C.J. Rep®®B9 p.213 at p. 267, para. 13lp Mills on the River
Uruguay (Argentina v. Uruguay), Judgment, |.C.Jp&¢s 2010 p. 14at p. 105, para. 27&pplication of
the Interim Accord of 13 September 1995 (the forvhegoslav Republic of Macedonia v. Greece), Judgmen
of 5 December 2011, 1.C.J. Reports 201644 app. 692-693, para. 168urisdictional Immunities of the
State (Germany v. ltaly: Greece intervening), Judginl.C.J. Reports 2019, 99at p. 154, para. 138; see
alsoThe Philippines v. Chindward, 12 July 2016, para. 1200hagos Marine Protected Area Arbitration
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is precisely because the good faith of the Statdngaepresentations must be presumed that

the said representations are capable of creatgigniate expectations.

338. As regards the legaifffectsof estoppel (or similar principle such as preauo$)
international courts and tribunals have consisgehild that a State is precluded from
claiming that a right, an obligation or a situatdoes not exist, if there is a change of attitude
of the said State and if its past conduct is notsient with the new claim. It has been
decided indeed that:

“(...) only the existence of a situation of estoppellld suffice to lend substance
to this contention, — that is to say if the FeddRapublicwere now precluded
from denying theapplicability of the conventional régime, by reason of past
conduct, declarations, etcwhich not only clearly and consistently evinced
acceptance of that régime, but also had caused &&nan the Netherlands, in

reliance on such conduct, detrimentally to changsitpn or suffer some

prejudice”4%®

Or that

“The effect of the notion of estoppel is that at&ts precluded, by its conduct,
from asserting that it did not agree to, or recegna certain situatior™.

339. While estoppel focuses on the position ofShete taking up a stance, and holds it to
its commitments, the doctrine of legitimate expgotes focuses on the position of States that
have relied upon the views taken up by anotheeStatd treats them as entitled to rely upon
commitments made by the other State. The doctrinkegitimate expectations has been
widely applied by arbitral tribunals in the cont@fttinvestment protection, For instance, the
tribunal inGold Reserve Inc. v. Bolivarian Republic of Venkdeconcluded, after a survey

of national laws, that the doctrine is part of intional law.

(Mauritius v. United Kingdom)Award, 18 March 2015, para. 44Zac Lanoux(Spain/France), Award, 16
November 1957, RIAA, Vol. XIl, p. 305.

4% North Sea Continental Shelf Cases, Judgmaat,February 1969|.C.J. Reports 1969p. 26, para. 30
(emphasis added).

500 Delimitation of the Maritime Boundary between Bamtish and Myanmar in the Bay of Bengdlaiggment,
14 March 2012, ITLOS Reports, Case No. 16, pard. 12

501 |CSID Case No. ARB(AF)/09/1, Award, Sept. 22, 20para. 570-576, 662. Cf. R. Dolzer and C. Schreue
Principles of International Investment La@® ed., Oxford: University Press, 2012, pp. 148-149
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C. Application of estoppel and legitimate expect&ins in the present case

340. The attitude of Chile as regards the issugegbtiations on sovereign access to the sea
is a clear example of estoppel. Before changingttitude in 2011 Chile made, over a long
period of time, a great number of statements whwhatever their form and own legal
binding nature’®® and given their content and the context in whibbyt were mad®?,
constitute clear and consistent representationchwisreated legitimate expectations for
Bolivia.

341. Numerous examples of statements or declamtithat make clear that Chile agrees
that negotiations have to take place to achieveeaific goal, i.e. to find a formula to grant
Bolivia a sovereign access to the sea, can begedviSince these statements and declarations
also constitute binding undertakings, as demorstratbove’®* a fortiori they constitute

probative elements for the purpose of estoppel:

a. Chile admits in the Counter-Memorial that the 19dtes shows at least that Chile
was “open to entering into a negotiation aimedratifg a formula that could make
it possible to give to Bolivia a sovereign accesshe Pacific Ocean (...3%°. Chile
adds that “[i]jt will be important for the Court t®@ad carefully the documentary
record, which merely shows that on various occasiChile is recorded as stating
that it was open to consider and study Bolivia'sgmsals, and indeed that it was
open to negotiatiort®®. Chile also insists on Chile’s Presidenlesireto reach an

agreement that would gradually please Bolivia'srasipns”;>°’

b. In 1917, the Government of Chile expressed to teely elected President of

Bolivia the following: “My Government is hoping fond, when the time comes, the

502 See supra, Chapter 3

503 Bolivia's core national interest in having a smign access to the sea was expressed by Bolividicty and
widely, as early as 1884 when the Truce Pact wasleded between Bolivia and Chile. See BM, para. 65
and BM, Annex 103.

504 See supra, Chapter 3

505 CCM, para. 6.2, letter b).

506 CCM, para. 6.5.

507 CCM, para. 6.5, letter b). See also para. 6etégrid).
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means to fulfil the most fundamental aspirationstioé Bolivian and Chilean

peoples™®8

c. In the Chilean Memorandum of 9 September 1919,eCétiited unequivocally that,
“[iindependently of what was established in thedee@reaty of 1904” and “subject
to Chile’s triumph in the plebiscite”, “Chilacceptsto initiate new negotiations
aimed at satisfying the aspirations of the friendbuntry. More precisely, echoing
promises already made at the end of the ninetesentury®®® Chile stated in the

memorandum that:

“The situation created by the Treaty of 1904, thierests in that zone and the
security of its northern border impose on Chile tleed to retain the maritime
coast that is indispensable to it; but, with themtion of laying a solid foundation

for the future union of the two countrieGhile is willing to seek that Bolivia

acquire its own outlet to the sea, ceding to itmportant part of that area to the

north of Arica and of the railway line within thertitories submitted to the

plebiscite stipulated in the Treaty of An&ok°

d. In the 1920 Actdated 10 January 1920,

“The Minister of Chile stated that, as he leitadyhad the opportunity to express
to the Ministry of Foreign Affairs of Bolivia by ffiling the agreeable and
honourable mission that has been entrusted to leiford this Government, there
exists on the part of the Government of Chile thsthwish to favour a policy of
sincere and closer rapprochement with Bolivia; tbathis purposéhe reproduces
the bases that he submittesh general terms, to the Honourable Mr. Dario
Gutiérrez last Septemben search for an agreement that would allow Boliiea
satisfy its aspiration of obtaining its own outtetthe Pacifi¢ independently of the
definitive situation created by the provisions lo¢ fTreaty of Peace and Amity of
20 October 1904.

(...)

Bolivia, which is not a direct party to the dispuatethe Pacific, could, by means of
an agreement with Chile, which would naturally dndically derive from the
existing ties between the two countriasquire the expectation of integrating to its

508 O. Pinochet de la Barrghile and Bolivia: How Much LongetSantiago, LOM Editions, 2004, pp.-38,
BR, Annex 352.
509 See for instance BM, Annex 189.

510 CCM, Annex 117 (emphasis added); BM, Annex 19.
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territory an important and extensive maritime prme, escaping its landlocked
situatiori’. >t

In thesame Actthe Minister of Foreign Affairs of Bolivia was redul to statehat:

“maintaining the freedom of both Governments tediitheir diplomatic efforts in
a way which best takes into account their respeditinverests and addresses, if
necessary, the powers or other entities that maperate most effectively in the
achievement of their wishes, it is the duty of ¢dusintry to reiterate to Chile what
was previously stated, persuaded that in case iBohad the expectation of
acquiring the Port of Arica an agreement could xeceted that would take into
account the common purpose of further consolidatiegfriendship between the
two nations™1?

e. In the note of the Minister of Foreign Affairs ofhile dated 20 June 1950, he

declared that:

“From the quotes contained in the note | answeitpws that the Government of
Chile, together with safeguarding the legal sitwatestablished by the Treaty of
Peace of 1904, has been willing to study, througéctinegotiations with Bolivia,
the possibility of satisfying the aspirations oé tBovernment of Your Excellency
and the interests of Chile.

At the present opportunity, | have the honor ofresping to Your Excellency that
my Governmenwill be consistent with that positioand that, motivated by a
fraternal spirit of friendship towards Bolivia, vgilling to formally enter into a

direct negotiation aimed at searching for a formtiat could make it possible to
give Bolivia its own and sovereign access to theiffaOcean and for Chile to

obtain compensation of a non-territorial charadteat effectively takes into
account its interests3

f.In the Memorandum dated 10 July 1961, Chile retsddnat:

“Chile has always been willing, together with safagling the legal situation

established in the Treaty of Peace of 1904, toysttidough direct efforts with

Bolivia, the possibility of satisfying the aspi@ts of the latter and the interests of
Chile. (...) Note N° 9 of our Ministry of Foreign Adirs, dated in Santiago on 20
June 1950, is a clear testimony of those purpddesugh it, Chile states that it is
‘willing to formally enter into a direct negotiatioaimed at searching for a
formula that could make it possible to give Bolivis own and sovereign access

511 CCM, Annex 118 (emphasis added); BM, Annex 101.
512CCM, Annex 118; BM, Annex 101.
51BR, Annex 266
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to the Pacific Ocean, and for Chile to obtain conga¢ion of a non-territorial
character that effectively takes into accountritgriests™®4

g. In the Memorandum of 26 November 1976, Chile statieat it was taking

appropriate steps:

“In order to reach a successful conclusion in thgoing negotiation with Bolivia,
which satisfies the aspiration of that country &vér a sovereign maritime coast
linked to the Bolivian territory through a strip @fually sovereign territory*:®

h. In the Joint Declaration of Charafia of 8 Febru&ysl,

“Both heads of state, in that spirit of mutual urstiending and constructive
motivation, have resolved to continue the dialogevarious levels, to seek
formulas for solving the vital matters that bothuotriies face, such as the
landlocked situation that affects Bolivia, takingta account their reciprocal
interests and addressing the aspirations of theviBoland Chilean peoplest®

i.In the Note of the President of Chile of 30 Septent®75, the President mentioned
“the need to find an immediate, satisfactory, amd &olution for the Bolivian
proposal” and stated that Bolivia “knows of theeaied declarations | have made of
the sincere and unchanging purpose of my Governnieeeixamine with yours a

positive and lasting solution for the issue of Bialis landlocked condition®t’
j- The President of Chile reiterated in his Note d&é&etbruary 1977 that:

“Inspired in the most profound americanist sping initiated negotiations aimed
at satisfying the aspiration of Bolivia to have avereign coast without
interruption in continuity with the current Boliwnaerritory.

(..)

In face of these difficulties, | deem convenientréglouble our efforts and our
goodwill, to move forward from the current statetloé negotiations and reach the
goal we have sef®

S14BR, Annex 284

515CCM, Annex 212; BM, Annex 26.
516 CCM, Annex 174; BM, Annex 111.
517BM, Annex 70.

518 CCM, Annex 217; BM, Annex 74.
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k. In the Joint Declaration of the Minister of Foreigffairs of 10 June 1977, “the two

Ministersagreedto the following”:

“They emphasize that the dialogue established e Declaration of Charafia
reflects the endeavouring of the two governmentdeepen and strengthen the
bilateral relations between Chile and Bolivia bgldag concrete solutions to their
respective problems, especially with regard to Bals landlocked situation.

Along these lines, they indicate that, consistemtith this spirit, they initiated
negotiations aimed at finding an effective solutibat allows Bolivia to count on
a free and sovereign outlet to the Pacific Ocean.

Taking as a basis both Ministers’ constructive gsial of the course of
negotiations regarding Bolivia's vital problem,thresolve to deepen and activate
their dialogue, committing to do their part to lgritihis negotiation to a happy end
as soon as possible.

Consequently, they reaffirmed the need to pursee nibgotiations from their
current status, seeking to reach their proposedctibg, in order to consolidate
peaceful coexistence and broad comprehension tbatgtes understanding, as
well as coordinated development in the zotté”.

I.In the Note of the President of Chile of 23 Novenmt@/7, Chile stated that:

“My Government appreciates tispecial importancehat the current negotiations
to give Bolivia a sovereign outlet to the Pacificdan have in the context of our
relations. My Governmemhaintains unchanged the political will that gaveeito
these negotiationand iswilling to move ahead with them accordance with the
desires and with the intensity that Your Excelledegms advisable’°

m. The President of Chile “reiterated” in his Note @B January 1978 “my
Government’s intention of promoting the ongoing atégion aimed at satisfying the
longings of the brother country to obtain a sogreoutlet to the Pacific Ocean”,
stressing that they were “negotiations that wecaramitted t and he concluded

his note by stating that:

“The negotiation in which we are engaged is noyeksvill demand patience and
reciprocal goodwill, as we knew when we started’ite importance of the final

519 CCM, Annex 222 (emphasis added); BM, Annex 165.
520 CCM, Annex 234 (emphasis added); BM, Annex 76.
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result will compensate the time we devote to gadibubts and difficulties which
are inherent to diplomatic efforts of this magnatief?

n. In his statement before the General Assembly ofQAS on 24 October 1979, the

representative of Chile declared:

“That Bolivia has an aspiration and not a rightattiChile has been willing to
satisfy that aspiratior®??

0. In his statement before the General Assembly ofQAS on 31 October 1979, the

representative of Chile stated once again that:

“In the operative part [of the resolution] thereaisecommendation that the States
concerned with this problem open negotiations fog purpose of providing
Bolivia with a free and sovereign territorial costien with the Pacific Ocean.
My country hasalwaysbeenwilling to negotiate with Bolivid

“On repeated occasion$ have indicated Chile’swillingness to negotiate a
solution with Bolivia to its aspiration to have &end sovereign access to the
Pacific Ocean The way to reach that goal is direct negotiaticonducted at a
level of professionalism and mutual respect, witremy interference, suggestions
or dictates from anyoné?3

p. Similarly, in his statement before the General Agsg of the OAS on 18 November
1983, the representative of Chile stated that:

“Any negotiations with Bolivia aimed at satisfyinBolivia’s longing for a
sovereign outlet to the Pacific Ocean through Gnil¢éerritory is a matter for
solution directly between Bolivia and Chile, andghti possibly require the
participation of Peru, if it involves the territes included in the Treaty of 1929,
which Chile signed with Peru. Any negotiations bisttype must also be the
result of a process; a process that involves impgownd normalizing the
relations between our two countries and that permg to create the positive
political environment that facilitates an actiontbfs nature My country is and
has always been willing to make a contribution tee tbeginning of this
proces§®?4,

521 CCM, Annex 236 (emphasis added); BM, Annex 78.

522 Minutes of the B Plenary Meeting, ®Regular Session of the OAS General Assembly, 2él@c 1979BR,
Annex 319

523 CCM, Annex 249 (emphasis added); BM, Annex 204.

524 CCM, Annex 264 (emphasis added); BM, Annex 205.
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342. In light of the above, the present case iy diferent from cases where there is no
estoppel because the claimant relies only on “af lsilence®?® or on “a mere failure to
mention a matter at a particular point in somewdesdultory diplomatic exchangéé®. The
present case is far from being based on a ‘briehsg’ or ‘desultory exchanges’: it is based
on a great number of consistent statements, déclasaagreements, over the course of more
than a century, according to which Chile made mlplknown to Bolivia that there was a
need to find a solution to Bolivia’s landlockedtag and that Chile was willing to do so and

for negotiations to be held in order to grant Biali& sovereign access to the Pacific Ocean.

343. The present case bears in that regard a murhisemilarities to theAnglo-Norwegian

Fisheriescasewhere the Court held that:

“The United Kingdom Government has argued that Mloewegian system of

delimitation was not known to it and that the systberefore lacked the notoriety
essential to provide the basis of an historic &tiéorceable against it. The Court
is unable to accept this view. As a coastal Statethe North Sea, greatly
interested in the fisheries in this area, as atimaiPower traditionally concerned
with the law of the sea and concerned particultolgefend the freedom of the
seas, the United Kingdom could not have been ignoohthe Decree of 1869

which had at once provoked a request for explangatoy the French Government.
Nor, knowing of it, could it have been under anysapprehension as to the
significance of its terms, which clearly describeds constituting the application
of a system. (...)

The Court notes that in respect of a situation twidould only be strengthened
with the passage of time, the United Kingdom Gorexnt refrained from
formulating reservations.

The notoriety of the facts, the general toleratdrihe international community,
Great Britain’s position in the North Sea, her owterest in the question, and her
prolonged abstention would in any case warrant Mgisvenforcement of her
system against the United Kingdotft,

525 Delimitation of the Maritime Boundary in the Gulf Maine Area (Canada/United States of America),
Judgment12 October 1984L,.C.J. Reports 1984. 246 at p. 308, para. 140.

526 SeeElettronica Sicula S.p.A. (ELSI) (United StatesAmfierica v. Italy), Judgmen20 July 1989).C.J.
Reports 198%.15 atp. 44, para. 54.

527 Fisheries case (United Kingdom v. Norway), Judgneémecember 181951,1.C.J. Reports 1951.116 at
pp. 138-139.
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344. In the present case, since the end of theteenth century, both Bolivia and Chile
were “greatly interested” in the issue of soveresgicess to the sea and were “concerned
particularly” by this issue, which was and stillnstorious. In addition, Chile “could not have
been ignorant” of the effect its declarations anohpses would have for Bolivia in terms of
legitimate expectations, nor, “knowing of it, couldhave been under any misapprehension as
to the significance of its terms”. The situatiomttd only be strengthened with the passage of

time”.

345. In theChagosarbitration, the Arbitral Tribunal considered thihé United Kingdom

was bound because it “made repeated representdtionsver the course of over 40 years”
and because these representations “were made temstas by the Prime Minister and
Foreign Secretary of the United Kingdom, who wemnequivocally authorized to speak for it

on this matter>?8 The same conclusion appliagortiori in the present case.

346. Given the unambiguous nature of Chile’'s rtgmbastatements, declarations and
promises, there is no doubt that they were reptagens on which Bolivia was entitled to
rely and did rely. For more than a century Bolikigs, with the deliberate encouragement of
Chile, adhered to the agreement to negotiate aigolto its land-locked status. This “brought
about a change in threlative positions of the parties, worsening that of the,@r improving
that of the other, or both”, thus creating a sitwatof estoppéf°. Chile consolidated its
position, and drew back from its commitment to riedge a solution, finally repudiating it in

2011. Since that date, Chile has refused to hpnichegotiations on sovereign access.

347. That position could equally well be framedenms of legitimate expectations. Chile
induced Bolivia to continue, year after year, purguhe promise of a solution to its land-
locked status. Bolivia believed that Chile would iacaccordance with its promises; but Chile
now says that there can be no such solution. Chés declared that the legitimate
expectations of Bolivia will not be fulfilled: themwill not even be negotiations on a sovereign

access.

528 Chagos Marine Protected Area (Republic of Mauritiugnited Kingdom)Award, 18 March 2015 (162.R
1), para. 439.

529 Case concerning the Temple of Preah Vihear (CangbediThailand), Merits, Judgment of 15 June 1962,
I.C.J. Reports 196%eparate Opinion of Judge Fitzmaurice, p. 63.
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348. For Chile to refuse today (as it has sinc&12(any negotiation with Bolivia on
sovereign access to the sea is a clear breachilef Ctommitments and a clear frustration of
Bolivia’s legitimate expectations, which is verytd@ental to Bolivia. For many years,
Bolivia has put a great deal of effort into thesgatiations, and sovereign access to the sea
has been put at the heart of its foreign policyhw@thile, on the basis of Chile’s promises.
Moreover, the absence, so far, of any sovereigesscto the sea means that Bolivia still
suffers from its landlocked condition. This sitoatistands in marked contrast with Chile’s
repeated assertion that Bolivia needs a soveraigesa to the sea and that negotiations are
required in order to put an end to Bolivia’'s laraked situation. Chile must be considered as

being in breach of its promises to negotiate oaveieign access to the sea.

349. For all the reasons set forth in the preBamt of Bolivia’'s Reply, Bolivia respectfully
requests the Court to declare that, by refusinges011 any negotiation on sovereign access
to the Pacific Oce&?’, Chile is in breach of the obligation to negotiatesovereign access to
the sea, that it has repeatedly and consistentigedgto fulfil, whether by bilateral treaties,
tacit agreements, acquiescence or unilateral actsesulting from the application of the
principle of estoppel and the creation of legitimakpectations that has been frustrated by
Chile. Chile must, therefore, be declared by ther€Conder the obligation to comply with the

said obligation to negotiate.

530 See BM, para. 215-219.
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PART 1l

CHILE ’S MISCHARACTERIZATION OF THE HISTORICAL BACKGROUND OF ITS OBLIG  ATION TO

NEGOTIATE A SOVEREIGN ACCESS TO THE PACIFIC OCEAN
CHAPTERY
CHILE’S LONG-STANDING AND REITERATED
COMMITMENT TO NEGOTIATE A SOVEREIGN ACCESS TO THE SEA

350. In the Counter-Memorial Chile’s defence oa mierits consists in arguing that, even if
there were commitments or agreements to negotra®wereign access to the sea, there have
been only “sporadic diplomatic and political excpas, and, occasionally, actual negotiations
(...)”°%, in “five discrete and very different periods (.23, which were “separated in
time”®33, Chile also argues that on many occasions Boligiaained silent on the issue of
sovereign access to the sea, and that, in any,eaféeit the Charafa process in 1978, which
failure is attributed to Bolivia in the Counter-Menal, negotiations on sovereign access to
the sea were no longer an issue between the twatreesi According to Chile, the result is
that there is no possibility to argue today thatréhis an obligation to negotiate on sovereign

access to the sea.

351. Chile’s new narrative is unconvincing bothaasatter of law and as matter of fact. As
a matter of law, the failure of negotiations at sopwint in time does not, and cannot, entail
the termination of the obligation to negotfife The obligation to negotiate or to settle a
dispute does not disappear by the mere failure en @lie repeated failure — of rounds of
negotiations. In the present case Chile and Bolpgecifically agreed, on many occasions,
throughout a century, to have negotiations aimedinging a formula to grant Bolivia a

sovereign access to the sea. These agreementsjs@sonunilateral commitments and

representations are binding upon CR¥g whatever the result opecific roundsof

531 CCM, para. 1.3.
532CCM, para. I11.2.
533CCM, para. 1.11.
534Seesupra,Part |, Chapter 2.

535Seesupra Part 1l, Chapter 5.
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negotiations on thenodalities of the sovereign access to the sea. Ups and dawms
negotiating process do not terminate the obligattonegotiatea fortiori when the need for

negotiations has been consistently held by botlotregg parties.

352. Chile’s historical presentation blatantlysofiaracterizes the relevant fa&8swhich
clearly shows that Chile’s promises have not bediactete” or “sporadic”. As it has been
already shown, they date back to the end of theteemth century as a direct consequence of
the War of the Pacific which resulted in a majariterial loss for Bolivia; and have been
reiterated by Chilean highest authorities on mamgasions throughout the twentieth
century®”. In addition, as Bolivia will show in this Chapt there have been no “silences”,
nor any conduct, from Bolivia in the twentieth tewy which could have had the effect of
terminating its claims and its right to have negfitins on sovereign access to the sea (A); the
failure of the Charafia process is not attributédlBolivia (B); and, the conduct of the parties
after failure of the Charafia process shows indeadnegotiations on sovereign access to the
sea remained an issue between the two parties1®& (C) before the change of position of
Chile which repudiated in 2011 all its previousesnents, commitments and promises in

breach of its own undertakings (D).
A. Chile denies the uninterrupted course of its commihent to negotiate

353. Chile argues in the Counter-Memorial thatehleave been periods of silence from
Bolivia before (1) and after (2) the adoption oé th950 Exchange of Notes, and between
1963 and 1974 (3). Chile’s argument is not entidear. Even if such periods of silence
would have existed, they did not relinquish thehtigpf Bolivia to rely on Chile’s
commitments, especially because Chile’s undertakbongegotiate a sovereign access to the
sea has been systematically reiterated, in 1950978 in particular.

1. The Process Leading to the Exchange of the Nab€s

354 Chile accuses Bolivia of not having raised itairol for an “extended period of

silence®38 after 1929, with “intermittent discussions” océag only in the late 1948%. This

536 Historical clarifications concerning the origintbe dispute between Bolivia and Chile, 88 Annex 373.
537 SeesupraPart Il, See in particular Chapter 5 (Sections BJo
538 CCM, para 6.2.
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statement, however, deliberately ignores a fundamhéistorical event. From 1932 to 1935,
Bolivia was in the midst of a war with Paragu&hé&co Way). This conflict came to a formal
end with the signature of a Peace Treaty on 21 1088 after three years of intense
negotiations* following the armistice of 1935. This internatibrsituation demanded the

greatest diplomatic efforts of Bolivia during mastthe decade of the thirti€&:

355. Despite the complex internal situations, Balicontinued to persist in its claim.
Alberto Ostria Gutiérrez, Bolivian Minister in Limaresented to Peruvian Foreign Minister,
Alberto Ulloa, a Memorandum on 11 June 1936, inclvtiie sought to prepare the ground for
obtaining Peru’s consent for future negotiationsMeen Chile and Bolivia for the Bolivian
access to the Pacific Ocean via ArRf4.At the same time, during thmter-American
Conference on Peacebuildingeld in Buenos Aires in 1936, the Minister of kgreAffairs

of Bolivia, Enrique Finot, stated his duty to cd#ifle conference's attention to Bolivia's
landlocked position which was for Bolivia the caudea deep and continuous discomfort, of
restlessness and permanent longings, that translatéhe necessities of broad life and full

sovereignty*®

356. Chile claims that Bolivia remained silentidgrthe 1940s. This contention is simply
untrue. In April 1941, the Chilean Foreign MinistBtanuel Bianchi, visited La Paz. On that
occasion, the Bolivian Chancellor proposed to atinegotiations on the issue of the port,
proposal that was not rejected by the Chilean Gémigcwho stated that in order to achieve
this purpose it would be necessary to create aldaitatmosphere in the Chilean public

opinion and carry out a rapprochement process legtiwee two Staté€¥’.

539 CCM, para 6.6.

540 Treaty of Peace, Friendship and Boundaries betvgmivia and Paraguay, signed at Buenos Aires bn 2
July, 1938BR, Annex 250

541 J. DunkerleyRebellion in the Veins, Political Struggle in Badiv1952-82 1984 BR, Annex 323

542 Note from the Minister Plenipotentiary of Boliviia Peru, Alberto Ostria Gutiérrez, to the Ministéi=oreign
Affairs of Bolivia, Enrique Baldivieso, N° 169, Illine 1936BR, Annex 249

543 Emmett J. HollandA Historical Study of Bolivia Foreign Relations 33946 The American University,
Washington D.C., 196 BR, Annex 295

544 See A. Ostria Gutiérre work and a destiny, Bolivia’s international pgliafter the Chaco Warl953, pp.
65-67,BR, Annex 281
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357. Once both Parties secured that the circurmssaof the Second World War should not
become a destabilizing factor in their bilaterdiatiens, Bolivia, taking advantage of its
belligerent status against the Axe tried to resothe good offices of the U. Administration to
relaunch the negotiation of a sovereign access @itite >*° Chile’s first reaction was not to
accept Bolivia’s propos#l®, the Bolivian Government then clarified that ispected and
complied with the 1904 Treaty, however, with indegence of the latter, Chile had promised
and had committed itself to negotiate a soveremess to the Pacific Ocef.A year later,
on 26 December 1944, the President of Chile, JuatorAo Rios, declared to the Bolivian

545 During a visit paid by the President of Boliviari§jue Pefiaranda, to President Roosevelt, on 1B 2§#3,
the Bolivian ambassador, Luis Fernando Guachallamitted a Memorandum to the Secretary of State,
Summer Welles, in relation to Bolivia's landlockedndition and the need to secure an “own port @n th
coast of the Pacific.” A. Ostria Gutiérrédotes on port negotiations with Chil&998, p. 4BR, Annex 342

5460 6 May 1943, the Chilean Chancellor, Joaquimd#maez, publicly stated that “there are no pending
territorial issues between Chile and Bolivia, whialere definitely settled in the Treaty of Peace and
Friendship of 1904”. Note from the Bolivian Ambadsato Chile, Alberto Ostria Gutiérrez, to the Mitar
of Foreign Affairs of Bolivia, Pedro Zilveti ArcelN® 280, 7 May 1943BR, Annex 251 Thereafter,
however, the Chilean Chancellor proposed the BaivAmbassador in Santiago on several occasions to
initiate direct negotiations intended to solve B@ivian port problem independently of the 1904 &tye
Note from the Bolivian Ambassador to Chile, Albe@stria Gutiérrez, to the Minister of Foreign Affaf
Bolivia, Pedro Zilveti Arce, N° 386, 18 June 198R, Annex 253. In June 1943, the Bolivian Ambassador
proposed “to formalize through notes” the propasgieatedly formulated by the Chancellor of Chite, t
“initiate direct talks independently of the Treaiff 1904”. However, Chile delayed the discussionttaf
matter. Note from the Bolivian Ambassador to Childherto Ostria Gutiérrez, to the Minister of Fayi
Affairs of Bolivia, Pedro Zilveti Arce, N° 403, 25une 1943BR, Annex 254 Note from the Bolivian
Ambassador to Chile, Alberto Ostria Gutiérrez,he Minister of Foreign Affairs of Bolivia, PedroliZeti
Arce, N° 369, 11 June 194BR, Annex 252

5470n 15 September 1943, Bolivian Ambassador, Luisyd@®do Guachalla, submitted to U.S. Secretary of
State, Cordell Hull, a new Memorandum requestimp kb send a copy to the Chilean Chancellor, who
would soon visit Washington. The following was affed in that Memorandum: “Bolivia, faithful to its
tradition of respect for international pacts, does$ disown the legality of the territorial dominiavhich
Chile exercises over the Pacific coast, in accardamith the public treaties it has entered intot that it
“fosters a direct understanding with Chile on bals& take into account both countries advantagdshigh
interests, and does not wish to disturb continemaaimony in its pursuit for a sovereign outlethe sea”.
Memorandum of the Bolivian Ambassador to the Unigdtes, Luis Fernando Guachalla, submitted to the
U.S. Secretary of State, Cordell Hull, 15 Septenit®3,BR, Annex 255
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Ambassador, Fernando Campero, that his Governmasnywen to consider a direct proposal

to resolve Bolivia’s landlocked situatiGff
2. Events that followed the Agreement of 1950

358. Bolivia did not remain passive after the dosion of the Exchange of Notes of 1950,
and it cannot be said to have relinquished itstsigfio the contrary, the conduct lbbth
Bolivia and Chile during that period confirmbeir agreement to have negotiations on
sovereign access to the sea, even if the negotsatould not materialize immediately. On 11
April 1952, the national revolution in Bolivia ledhe Movimiento Nacionalista
RevolucionarioMNR) to the power, and its priorities entailed additional extension of the
postponement of negotiations. Notwithstanding thas, rigorous examination of the
declarations by the Bolivian President, Victor Eatenssoro, shows that the Government of
the MNR did not renounce to the agreed negotiatiand only postponed their execution so
as to negotiate “on an equal footing” with Chilecencollected the fruits of policies of

development, including good neighbourhood and cadjo.

359. The Counter-Memorial itself refers to wordsP@az Estenssoro in his letter to Siles
Zuazo, dated 25 September 1950, before becomirggderd of Bolivia: “over the course of
some fifteen or twenty years, we will have turnea blomeland into a nation much more
powerful than it is today...We will then be able tppeoach negotiations with Chile in a
peaceful and cordial manner but on an equal footamgl for our mutual benefit.
Paradoxically, it is not in our best interest tordndhe port issue immediately resolved but,
rather, postpone it to some future point in tiff€” Indeed, it was during subsequent
presidencies Paz Estenssoro that clear exigerxiesetute the obligation contracted in June
1950, and confirmed in 1961, were expressed. Baefaraling on them, it is worth recalling
that in 1952 the President of Chile, Ibafez del @anmstructed his Ambassadors in La Paz

548 see Embassy of Bolivia's Note N° 242/44 of 29 Demer 1944, MB, Il, Annex 55; CCM, Annex 135.
Bolivia’s Chancellor, Gustavo Chacon, referredhis statements, recalling that the concern oveiviatd
putting forward its claim before the Mexico and Samancisco Conferences, lead the President of Ghile
suggest Bolivia not to do so inasmuch as: “the \Bafi port issue could be solved by mutual agreement
we would give you Arica, what would you give us?.. Gumucio GranierThe landlocked condition of
Bolivia in the World Foral1993, pp. 94-98BR, Annex 337

549 CCM, 6.18, fn. 366.
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not to abandonthe willingness to listen to Boliviaegarding the direct proposals that it

could formulate about its port isstré.

360. In 1953 Bolivia sent a Special Envoy, Jorgedbari Cusicanqui, to Santiago. On 10
November 1953, in an interview with the Chileandign Minister, Oscar Fenner Marin, the
Bolivian Special Envoy proposed that the Presidehtsoth States sign a joint declaration in
which Bolivia and Chile “reiterated their intentiom settle through direct negotiations and on
bases that take into account the interests ofwbeRiepublics, the Bolivian issue of obtaining
a sovereign outlet to the Pacific Ocean.” He furtbad that through the joint declaration
Chile would only reiterate “a commitment made betweBolivia and Chile in the Notes
exchanged in Santiago on 1 June 1950 and 20 J®&"* Faced with these requirement,
the Chilean Foreign Minister Oscar Fenner statat th

“his Government was sincerely willing to assisttire solution of the Bolivian
issue, but that in order to reconcile the concurreterest of both countries in
their purpose of studying the basis for an arrareggmstrictly confidential
negotiations could be initiated, which —he stressdtbuld in no way be disclosed
until the two Governments consider it conveniend anitable. Previously —he
added- it would be necessary to find harmony inithernal environments of
Chile and Bolivia.?®?

361. At a second meeting, held three days latex, Ghilean Minister stated that “his
Government had the broad purpose of assistingarstiution of the port issue of Bolivia”,

but that difficulties in the Chilean-Peruvian radats, as well as domestic policy problems,
prevent this matter from being addressed. In asg,dae added that:

“...did not want Bolivia to interpret his response as demonstration of
indifference towards the Bolivian maritime aspioatior as a ‘step back’ from the
Chilean Government in the negotiations regardirey gbrt, but that he had the

550 Note from the Ambassador of Chile in Bolivia, Migh Trucco, to the Ministry of Foreign Affairs ofhile,
of 15 February 1962, CCM, Annex 160, p. 19.

51 Report entitled “Declaration regarding the padue,” from the Special Envoy of Bolivia to Chiligrge
Escobari Cusicanqui, to the Minister of Foreignaif§ of Bolivia, Walter Guevara Arce, of 31 Decembe
1953, p. 3BR, Annex 282

552 Report entitled “Declaration regarding the padue,” from the Special Envoy of Bolivia to Chillgrge
Escobari Cusicanqui, to the Minister of Foreignaif§ of Bolivia, Walter Guevara Arce, of 31 Decembe
1953, p. 7BR, Annex 282
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confidence that once that adverse environmentgdissil, Bolivia and Chile could
resume these negotiations in order to satisfy le/an claim™3

362. That same day, the Bolivian Special Envoy witt Chilean President, Carlos Ibafiez
del Campo, who reiterated that it was not conveanieraddress the port issue of Bolivia at
that time. However, in line with what Foreign Mitgs Fenner stated, Ibafez del Campo
affirmed: “This is a question —he said- that ioaté concern to the Government of Chile,
which is willing to consider it with due attentiam due course®®* These statements clearly
show the agreement existing between Chile and Botiv have negotiations on sovereign

access to the sea, and to resume them when it oooNe possible.

363. On 17 February 1963, Bolivian Minister of &gn Affairs, José Fellman Velarde,
delivered a memorandum to the OAS Council Presjdganzalo Facio, who at the time was
working out solutions to resume diplomatic relatidretween the Parti€®. The first point

reiterated that Bolivia did not seek to modify tlegal regime of the 1904 Treaty, and
proposed the cession by Chile of “A port enclavethwhe attributes of sovereignty
recognized by international law, connected or e@sgonnect to the Antofagasta-La Paz

railway.” In exchange, Bolivia would be willing tdacilitate to Chile, to the extent that this

553 Report entitled “Declaration regarding the padue,” from the Special Envoy of Bolivia to Chillgrge
Escobari Cusicanqui, to the Minister of Foreignaif§ of Bolivia, Walter Guevara Arce, of 31 Decembe
1953, p. 9BR, Annex 282

%54 He added that “in order to solve this probleng dooperation of international entities such asUhéed
Nations and the Organization of American Statesulshde taken into account, and that specially the
countries bordering Bolivia could also participatean Americanist settlement.” Report entitled “I@ation
regarding the port issue,” from the Special EnvéyBolivia to Chile, Jorge Escobari Cusicanqui, he t
Minister of Foreign Affairs of Bolivia, Walter Guava Arce, of 31 December 1953, p. B®, Annex 282

%5 |n October 1962, the Chancellors of Bolivia andil€hJose Fellman Velarde and Carlos Martinez
Sotomayor, respectively, initiated informal talks the resumption of diplomatic relations and agréed
the parties would prepare minute drafts on theena@hile submitted its draft minutes on 3 Novemb@s2.
Bolivia for its part proposed to insert into thettef the minutes a clause establishing that dinegfotiations
on the maritime problem, under the terms of theeNot20 June 1950 and the Memorandum of 10 Jul,196
should be included among the questions that woelddmsidered after diplomatic relations are resurded

Figueroa PlaThe Bolivian Maritime Claim before International f&g 2007 pp. 97-98 BR, Annex 360.
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does not mean serious prejudice, the use of watetBose international courses that are

common dominion to both countrie®?

364. On 27 March 1963, the Chilean Minister ofdign Affairs denied the legal value of
the Memorandum Trucco of 1981 As a reaction, the Bolivian Minister Fellman \ele, in

a public address on 3 April 1963 stated:

“The exchange of Notes of 1 and 20 June 1950, douprto the norms of
International Law, constitutes a formal commitmbetween Bolivia and Chile in
order to give Bolivia an own and sovereign outtetite Pacific Ocean and to give
Chile, in return, an appropriate compensation ihatot territorial in nature. This
commitment is inseparable from the legal regimeegowmg the relations between
Bolivia and Chile and is guaranteed, as any otkeha@nge of Notes, by the faith
of both States and their national honor.”

Fellman Velarde continued:

“What the Bolivian Government is doing now therefas not artificially bringing
up the issue of its landlocked condition, but cgllon the Chilean government to
comply with these commitments...

What the Bolivian government wants, in accordanith thhe solemn commitment
that the notes of June 1950 signifies, is to siwm@avith Chile’s representatives at
the negotiating table and negotiate an agreemeimgtanto account their mutual
interests, an agreement that will be of benefitBalivia and of benefit of
Chile.™®®8

556 Note from the Minister of Foreign Affairs of Bola; José Fellman Velarde, to the President of th& O
Permanent Council, Gonzalo Facio, 17 February 1B&3 Annex 286

557 Speech of the Minister Foreign Affairs of Chi#, March 1963, CMC Annex 164.

558 Speech of the Foreign Minister of Bolivia, Josdirfran Velarde, in response to the statements madbeb
Foreign Minister of Chile, Carlos Martinez Sotomay@ April 1963, BR, Annex 287 An official
publication entitled “Towards the sea: Transceraledbcuments” prepared by the Press Office of the
Ministry of Foreign Affairs of Bolivia in 1963 puished, together with the speeches made by bothdfore
Ministers, the Notes of June 1950 and the Truccanbtfandum, stating in its introduction that BoliVaoes
not request a revision of the 1904 Treaties”, bther “the fulfilment of commitments. And the Naiéthe
Chilean Chancellery of 20 June and the MemorandfidOaluly 1961 are commitments... In international
politics, documents bear witness of the word plédgéthough these are often overlooked.” PresscOffif
the Ministry of Foreign Affairs of Bolivia, Towardthe Sea, transcendental documents (1963), BRS,
Annex 288
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365. A comuniqué by the Bolivian Ministry of Fagei Affairs, dated 14 June 1963, stated
in its first point the decision to not resume dipktic relations with Chile “until it complies
with the commitments made to Bolivia through thetenge of Notes of June 1950

366. On 6 August 1963, President Paz Estenssotaisiintervention before the Bolivian
Congress stated“in regard to the matter of its reintegration wille sea, [Bolivia] demands
the fulfillment of the promises made by the Goveentof Chile in June 1950 and July 1961
[...]; when the Government of that country expresgeswillingness to comply with the
commitments assumed in June 1950, Bolivia will reftise to resume diplomatic relations
between the two countries, with a view to seekirfgendly and fair solution to the Lauca
River issue, and to contribute to the creation afimate conducive to an understanding of
mutual coexistence in the port issie’”

367. ltis incorrect to contend, as the Counterrideal does, that Chile rejected in official
and clear terms the proposal of Fellman Velardéeat, there was an informal contact, “una
gestion oficiosa” (in the words of Conrado R8%)initiated when Fellman and Rios had the
opportunity to meet in Asuncién where they attendsdchiefs of their respective special
missions to the investiture of General Stroessa®ithe new President of Paragt&After

this meeting, private letters were exchantfdin any event, it should be noted that Conrado

559 “Bolivia firmly maintains its decision not to resenelations with Chile”El Diario (Bolivia), 15 June 1963,
BR, Annex 289.

560 Message from the President of the Republic of \Bali Dr. Victor Paz Estenssoro, to the Honorable
Congress, 6 August 1963, p. 18R, Annex 290.

561 ¢, Rios Gallardo, An informal Chilean-Bolivian ¢ant, 1966 BR, Annex 293

5621n a meeting held by Fellman Velarde and Rios &d6, the former stated that “the note sent by igare
Minister Walker and the Trucco Memorandum have epethe door to a port negotiation and | have
requested that a statement be made in regard hadoctiments, but | have not obtained it.” C. Riadl@do,
An informal Chilean-Bolivian contact966, p. 37BR Annex 293.

563n the Letter of 25 September 1963, sent by Fallivialarde to Conrado Rios, the former told theetatihat
“no Bolivian Government would ever renounce, in thgbstance more than in the formal aspects, the
commitments made by Chile in 1950 and in 19@R, Annex 291 See also Letter of 4 November 1963,
reproduced in CMC, Annex 166). In Letter of 13 Jayul964, Fellman Velarde stated that he understood

that “the Government of Chile does not want to tere® the rights provided by the 1904 Treaty anchl a
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Rios was not member of the Government at that tmoedid he act on its behalf. No other

source is provided by Chile to support its contargiin this respect.
3. The Alleged Period of ‘Silence’ between 1963 B9tk

368. Chile claims that Bolivia’'s Memorial “saysthimg at all about the period from 1963
to 19747%%* The diplomatic relations had been suspended oAptb 1962 (due to Chile’s
execution of its plans to divert waters of LaucaseR), and Bolivia had subjected the
resumption of those relations to the start of tlegatiation of its sovereign access to the
Pacific Ocean. However, this would not be a penbtsilence” between Chile and Bolivia,
as Chile claims. In 1963, the Bolivian Governmeuibjscted the resumption of diplomatic
relations to the start of direct negotiations oa Hovereign access to the Pacific Ocean in
conformity with the agreement resulting from theesoof 1950 and the memorandum Trucco
of 1961°%°

369. Despite the difficult circumstances, domidaby an absence of diplomatic relations,
the obligation to negotiate expressly invoked byinBa in 1962 and 1963, as mentioned
above, was reiterated in 1964 and 1967. This shiogvselective omissions and loopholes that

Chile seeks to create.

370. There were informal contacts, such as theversations held on 14 August 1965,
between the President of Chile, Eduardo Frei Meatabhnd Alfredo Alexander Jordan,
Bolivia’'s Ambassador to Spain, requested by thesiBemt of Bolivia, Rene Barrientos.
According to Pinochet de la Barra, Under-secretry-oreign Affairs who attended this
meeting, the Chilean President stated, when saydog-bye to Ambassador Alexander, that
“we must resume relations the soonest possible..d” asded “Sir, if it were up to me,

Bolivia should have a sovereign access to the sé%...”

confident —he added- that you will also understinadl the Bolivian Government does not want to reweu
the expectations raised by the Note of June 195R’;,Annex 292
564 CCM, para 6.30.
565 U. Figueroa PlaThe Bolivian Maritime Claim before International &g 2007, pp. 95-9BR, Annex 360
566 0. Pinochet de la Barr&hile and Bolivia: How much longe®004, p. 72BR, Annex 352
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371. On 8 April 1967, René Barrientos, alreadyingctas Constitutional President of
Bolivia, addressed a letter to his Uruguayan capate, Oscar Gestido, to explain the other
Presidents in the region his absence instinamitin Punta del Este because the issue of the
landlocked situation of Bolivia had not been in@ddn the agenda. In this letter the President
of Bolivia referred to every antecedent of Chileladertakings to negotiate, statig
“Finally, in the year 1950, in direct negotiatioasd through an exchange of notes, Bolivia
and Chile sealed an express commitment to ‘seagcfin a formula that would make it
possible to give Bolivia its own sovereign accesthe Pacific Ocean, and for Chile to obtain
compensation of a non-territorial character whiffbatively takes into account its interests.”
And he added: “The unshakeable belief that thetiagicommitments must be fulfilled assign
meaning to the attitude adopted by Bolivia as ®dkaim that the obstacles to its full
development be overcome, thus seeking to ensurpaghee and progress of this part of the

continent.®%’

372. The letter was replied to by the Chilean Btigi of Foreign Affairs, on 29 May 1967,
in regard to the Notes of 1950, he affirmed: “...N&ggions did not even start...”; in regard
to the Trucco Memorandunhe affirmed “it is a document by which Chile reaffirmed once
more that it was open to listen to Bolivia in direalks and rejected the intervention of
international organizations in the dispute. The mendum did not entail any commitment
and even if it did, it should be voided, since fingt attitude of Bolivia in 1962, after breaking

off diplomatic relations with Chile, was resortitg the Organizations of American States’
568

373. Chile cannot credibly claim that there wpegiods of silence. Concerning the first
point, the fact that negotiations had not eventetiadid not entail the annulment of the
obligation to negotiate; the parties’ represen&stiunderstood that they were entering a

waiting period®. In 1953, when Bolivia believed that the negotiasi could be commenced

567 Note from the President of Bolivia to the Presidenthe Oriental Republic of Uruguay entitled “Wisy
Bolivia not present in Punta del Este?”, 8 ApribZ9CCM, Annex 170.

568 CCM, Annex 171.

%69 See Note N° 844/513 of 9 September 1950, from tbéviBn Ambassador in Chile, Alberto Ostria
Gutiérrez, to the Minister of Foreign Affairs, Pedfilveti Arce, BR, Annex 275 See also “Ambassador
Ostria spoke of the Chilean-Bolivian port problemLia Paz”, El Diario llustrado (Chile), 6 Janua§51,

153



it found that Chile believed that they should wiait “the proper time®’°. In 1961, Chile
reinserted this question into the bilateral agemdé the Trucco Memorandum. Ostria
Gutiérrez, Walker Larrrain and President GonzaleeM, far from affirming that there was
no commitment, as asserted by Valdes, stated thesdp, i.e. that there was an “agreement”
to negotiate, although the negotiation was pendimg) nothing had been concretized on its
content. Furthermore, the rupture of diplomatiatiehs and appealing to international organs
cannot entail a termination of the agreements edteito by the parties. The conclusion that
Bolivia did not rebut the affirmations made by Bkilean Minister “and its failure to do so
has probative valué™, cannot however be accepted. As the Parties maddyl made known
their respective positions, there was no pointsiiigg, and place the other presidents in an
endless cross-fire of exchanges.

374. The above mentioned documents clearly demadastthat, following the
Memorandum Truccoand even in the absence of diplomatic relati@wdivia, through the
highest representatives of the State, kept the Noitd 950 and th&emorandum Truccof
1961 as existing commitments, in force and legdlipding under international law.
Eventually, Bolivia’'s position will be supported bihe conclusion of the 1975 Joint

Declaration.

375. During the mandates of Eduardo Frei Montauad Salvador Allende, Bolivia and
Chile carried out confidentialémarchesto resume diplomatic relations on the basis of
reactivating negotiations related to Bolivia’s smign access to the Pacific Ocean. In
November 1970, the Consul General of Bolivia int#ao, Franz Ruck Uriburu, informed
the Bolivian Chancellery of the progress made i mtiegotiation with the Government of
President Eduardo Frei. In that report, the procddagreements entered into to resume
diplomatic relations and the negotiation on sowgreiccess are both described. The first step

had to be a “simultaneous statement ...by the twoeBuowents to the effect that they are

BR, Annex 277 and A. Ostria Gutiérrez, Apuntaciones sobréNlagociaciones Portuarias con Chile (Notes
on port negotiations with Chile), 1998, p. 28R, Annex 342

570 Report entitled Declaration regarding the port isstdrom the Special Envoy of Bolivia to Chile, Jorge
Escobari Cusicanqui, to the Minister of Foreignaif$§ of Bolivia, Walter Guevara Arze, 31 Decemb@53,
BR, Annex 282

571 CCM, para 6.16@l, in fine.
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thereby resuming their diplomatic relations” andhglitaneously both “Governments will
make the statements they regard appropriate oreshenption of relations?2. The next step

in the negotiation on sovereign access was comratgddn the following terms:

“Once relations are re-established, the Bolivigsiainatic agent to Santiago will
sent a note to the Foreign Minister of Chile, reqjug: a) a meeting or b) a
written response ‘to continue the negotiations gigekcin the Notes exchanged by
the two Governments on 1 and 20 June 1950, signé¢debBolivian Ambassador,

Mr. Alberto Ostria Gutiérrez and Chilean Foreignnidter, Mr. Horacio Walker

Larrain, to secure a sovereign port for Boliviatioa Pacific Ocean’®’?

376. In April 1971, at the OAS General Assembgdhin San Jose de Costa Rica, the
Chancellors of Bolivia and Chile, Huascar Taborgd &lodomiro Almeyda, held talks on
the steps to resume diplomatic relations and tlestipn of sovereign access to the sea. To
this end, the procedure to be followed was dissdissxd an agreement was reached to issue
“a joint declaration and two subsequent and simeltais declarations by both Presidents, the
wording of which would be alike and would addrdss megotiations, thus updating the Notes
exchanged by both Governments in 1950'In a meeting held on 13 August 1971, between
Bolivia’'s Consul General, Franz Rick Uriburu, anfdl€an Chancellor, Clodomiro Almeyda,
the former submitted a draft of joint declarationrésume diplomatic relations; point two of

the draft read as follows:

“The Governments of Bolivia and Chile have resolved continue the
negotiations agreed to in the Notes exchanged by Governments on 1 and 20
June 1950 and signed by the Foreign Minister ofle&CHvr. Horacio Walker
Larrain and the Bolivian Ambassador to Chile, Mibé&to Ostria Gutiérrez, to
which5$5nd the two Governments hereby declare tiedet documents are in full
force™ ",

572 Report by Bolivia’'s Consul General in Santiagdil€ Frank Rick Uriburu, to the Minister of Foreig
Affairs and Worship of Bolivia, Emilio Molina Pizar, of 19 November 197®BR, Annex 296.

573 Report by Bolivia’'s Consul General in Santiagdil€ Frank Riick Uriburu, to the Minister of Forrig
Affairs and Worship of Bolivia, Emilio Molina Pizar, of 19 November 197®BR, Annex 296.

574 See the Minutes of the meeting held between theigio Ministers of Bolivia and Chile in San Joses@
Rica, drafted by the Undersecretary of Foreign idfaf Bolivia, Fernando Laredo, 14 April 197&R,
Annex 297

575 Draft of the Joint Declaration submitted by then@ral Consul of Bolivia in Santiago to the Ministd
Foreign Affairs of Chile, 13 August 197BR, Annex 298
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377. Chile had once again accepted to negotidte Balivia a sovereign access to the sea,
however, the subscription of the joint declaratieas brought to a halt due to the change of
Government in Bolivia. Nonetheless, soon after iee Bolivian Government, headed by
President Hugo Banzer Suéarez, renewed conversationsovereign access with the
Government of Chilean President Salvador Allendeest new talks were carried out by the
Directors of the Integration Offices of both couedt Juan Pereira Fiorilo on behalf of
Bolivia and Juan Somavia on behalf of Chile. Inoafilential report sent to the Bolivian
Minister of Foreign Affairs in September 1973 Pereira Fiorilo informed that an agreement
had been reached with the Chilean representatigistmuss in the following meeting of the

Bolivian-Chilean Commission:

“[T]he possibility that Chile gives a corridor eten the border with Peru and
part of the territory Arica Department (to the modf Arica city) but with the
utilization of the Chilean port system in that ¢iyith the following alternatives:

a) Cession of the corridor with full Bolivian soveraty.

b) In the event that Peru opposes to this, cesdidhe corridor with the right to
utilization, in perpetuity, in accordance with tesis put forward by Chilean
former Foreign Minister Gabriel Valdez Larrait{”

378. Unfortunately, the following meeting couldtnbe held, as the Government of
President Allende was overthrown byeup d’Etaton 11 September 1973. Two years later,
the 1975 Joint Declaration of Charafia made postblesume negotiations.

B. Chile misinterprets its responsibility for the failure of Charafia

379. Chile concludes Chapter VII of its Countersveial, on the Charafia process, (1975-
1978) stating that: “The discussions ultimatelyedibecause Peru was unwilling to consent
to the proposal and Bolivia changed its positiontloe condition of territorial exchange and

then brought the negotiations to an abrupt halt’[..According to Chile, Bolivia withdrew

from negotiations. Chile also claims that “angdkobligation that could be said to have

576 Classified Report STI — N° 3303 — 73 of 11 Sejmeni973, was published by Juan Pereira Fioriloskli
in 1983. “Reserved report on port negotiations witlende”, Hoy (Bolivia), 3 December 1988R, Annex
320

577 “Reserved report on port negotiations with AllehdHoy (Bolivia), 3 December 1988R, Annex 320.
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arisen for Chile through the Charafia process wbaled been discharged by the fact that over
a sustained period the two States engaged in ngfahimegotiations. No obligation would
have survived the termination of discussions byivB®1°’® This is simply incorrect, and it

does not stand the scrutiny of the facts.

380. The Parties established the basis for a raigot with concrete proposal$’ Bolivia
accepted to negotiate in “general terms” motivabgdthe conviction that Chile would
eventually adjust its position over the coursehaft tprocess, extended for a period of three
years. The finding that the exchange of territohasl become a rigid prerequisite for the
Chilean Military Junta led to the failure of thegagiations. To the extent that the resumption
of diplomatic relations had been conditioned tos tiprocess, this failure led to their

suspension.

381. However, even if Bolivia were to be respolssifor the failure of the round of
negotiations of Charafia, this could not termineedbligation to negotiate. This obligation
remains alive so long as no settlement or agreerseaaiched (1). The conduct of the Parties
after 1978 confirms that they still considered riegmns as needed. Even if the
responsibility of the failure of a round of negtitas were to be relevarquod nonit is not

true to claim that Bolivia is responsible for tlaédire of the Charafia process (2).
1. The Obligation to Negotiate has not terminated

382. Chile claims that Bolivia is unable to inde@an which date the obligation upon Chile
to negotiate a sovereign access to the sea wowld &mergetf®. Though continuously
denying the existence of such an obligation, Caglsures that, supposing it had ever existed,
it would merely have been an obligation “of limitsdope and duratioff!, and states that it
would be extinguished today. Chile’s construcihisorrect. The obligation to negotiate arose

at the time that the first unilateral Chilean conmants were made. While Bolivia accepts

578 CMC, para. 7.56.

579 The Bolivian proposal in BM, Il, Annex 174 (CCMpAex 178); Banzer demanded a response (ibid. Annex
69); Pinochet responded to Banzer (ibid., Annex @hjile’s counterproposal, (ibid., Annex 73); Badi\
acceptance (ibid., Annex 71).

580 cmMmc, para. 1.5. and 4.27.

S8lcmMmc, para. 4.25.
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that questions of inter-temporal law or of prediseninology might be raised in respect of a
particular early pledge, the critical question lbefahe Court, however, is naethen the
obligationfirst arose, butvhetherChile isat the present timbound by the obligation. The
accumulated evidence of more than a century ofirtgsabetween the Parties leaves no room
for doubt that the obligation existed, was periatlicacted upon, and was reaffirmed, up to

the time until its repudiation by Chile led to tinstitution of these proceedings.

383. As the Bolivian Counsel explained in hislygp the question of Judge Greenwood
during the pleadings on the preliminary objectfénthis obligation emerged as early as the
first unilateral Chilean pledges were made, eadh@f having committed Chile as it will be
demonstrated with more details below. Afterwartls bbligation was consolidated following
a long cumulative proce®8. What is at stake here is the alleged extinguistinoé the

obligation to negotiate a sovereign access toeada Bolivia.

384. Chile, well aware that it will prove diffidulo deny an obligation that it has so many
times recognized and began to comply with, claihad this obligation cannot possibly have
been “unlimited in time®®% Stuck in a deep misinterpretation on what is hligation to
negotiate and on how it emerges, Chile argues ‘Wditere there have been good faith,
meaningful efforts to negotiate over a period ofdithat is reasonable in the circumstance, an

obligation of conduct will be discharged®.

385. To demonstrate that it is thus released fiaomg obligation, Chile tries to take
advantage from th€ase of the Railway Traffic between Lithuania aralaRd affirming
that:

“In Railway Traffic between Lithuania and Poland holding that there was no
obligation to reach a result, the Permanent Caunrsiclered that negotiations need
only be pursued ‘as far as possibté®’

582 cR 2015/21, pp.33-34.
583 see infra. Section C.
584 CMC, para. 4.25.

585 CMC, para. 4.39.
586 CMC, para. 4.39.
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386. However, the exact terms used by the Perm& it were the following:

“The Court is indeed justified in considering thlé engagement incumbent on
the two Governments in conformity with the CourgiResolution is not only to

enter into negotiations, but also to pursue therfaaas possible, with a view to
concluding agreement®”.

The word “only” added by Chile enables it to intwoé a restriction which is absent. The
Court considers that the commitment of the pariteso pursue negotiations “as far as
possible”. For Chile, negotiations shalhly be pursued as far as possible. The nuance is

significant.

387. Having embarked upon a process aimed attiregeany obligation upon itself, Chile
cannot but distort the fact-based reality of thegldnistory of its relations with Bolivia to try
to convince the Court that, against all evidendesthe case that such an obligation had
existed, it would be extinguished today. Chile vglgrbelieves it can to this end interpret the
fact that negotiations were interrupted or suspérdiging two certain periods of time, in
1950 and 1975. According to Chile, these situatiosild represent definitive failures and
these would be imputable to Bolivia, which wouldnfion the extinguishment of any
obligation upon Chile. This does not corresponth® reality, neither after the Exchange of
Notes in 19588 nor after the so-called Charafia process thatuded a Joint Declaration

followed by an exchange of letté?$

388. There are no arguments to support the caodubat the absence of negotiations
following the Exchange of Notes in 1950 may berjoteted as leading to the extinguishment
of the obligation to negotiate. These Notes hach bexeg prepared at diplomatic level and did
not set any delay to conduct negotiations untialfiachievement, nor did they in any way

prohibit the parties to resume them whatever thatchn of the delay.

587 Railway Traffic between Lithuania and Poland, &sdwvy Opinion of 15 October 1931, Series A/B, N3 #2
116.

588 See Note from the Bolivian Ambassador to Chilegesto Ostria Gutiérrez, to the Minister of Foreiyffiairs
of Chile, Horacio Walker Larrain, N° 591/21, 1sndul950,BR, Annex 265 and Note from the Bolivian
Ambassador to Chile, Alberto Ostria Gutiérrez,ite Minister of Foreign Affairs of Chile, Horacio \IKar
Larrain, N° 9, 20 June 195BR, Annex 266

89 See BM, Annexes 111, 71 and 73.
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389. Furthermore, Chile fails to tackle the cdrargument in this respect: if there had been
no obligation to negotiate entered into in 1950 araintained afterwards, why would Chile
on 10 July 1961, through its Ambassador in La Réanuel Trucco, have reconfirmed its
willingness to examine again a way to provide Baliwith a sovereign access to the sea?.
And why would Chile have accepted again to enter megotiations on this subject matter in
the 70s?

390. The same analysis applies to the statemdn@hite regarding the failure of the
Charafa process, the responsibility of which itrt#a on Bolivia. As evidenced below, this
thesis was clearly erroneot®8. The failure of these negotiations resulted frohe t
uncompromising attitude of Chile regarding an exgeaof territories and also from the way
Chile had interpreted the obligation it had to edn®eru on the issue. This failure cannot
have terminated the obligation to negotiate. Thde@h Foreign Minister in its note of 19
December 1975, in reply to the note of his Boliviemunterpart (and as such part of an
exchange of letters committing both States) himssiéblishes a connection between the end
of the obligation to negotiate and the conclusibaroagreement:

“Once the final agreement has been reached, a sdlestimony will be made
mentioning that the territorial cession that pesntite sovereign access to the sea
represents the full and definite solution to thedlacked situation of Bolivia®.

391. In reality, the Charafa negotiations wersuash the evidence of the continuity of the
negotiations process in the common understandingotti States, as well as of the non-
extinguishment of the obligation following the 19%Xchange of Notes. Likewise, Chile
entering a new phase of negotiations in the 198@arther evidence that neither Chile nor

Bolivia considered the obligation to negotiate egtiishe®2

392. All elements regarding the resumption of iegjons as well as the Bolivian concrete

proposals then submitted to Chile in 1986 and 1887 be found in Chile’s Counter

5%0For the detailed analysis of these negotiatiore Sstion B (2).
591 BM, Annex 73, CMC, Annex 180.
592See CMC, Annex 291.

160



Memorial®®® Accepting meetings, receiving proposals, and anaimg their consideration,

does that not mean negotiating?

393. Further, both the resolutions of the Genasslembly of the OAS from 1979 onward,
declaring the landlocked situation of Bolivia as ‘femispherical interest”, and the
declarations by the Chilean representatives shaftéy the failure of the Charafa process, are
not compatible with the assertion according to Wwhige obligation to negotiate would be
extinguished. The Chilean delegate himself decldresopposite and affirms the continuous
character of its country’s commitment and of itspective subject matter in its declaration of
31 October 1979:

“On repeated occasions | have indicated Chile’dingihess to negotiate with
Bolivia a solution to its aspiration to have a fraed sovereign access to the
Pacific Ocear®

2. Chile’s responsibility for the failure of thén@afia process

394. Bolivia will devote the present section toy® that the failure of the Charafia process
was not attributable to Bolivia. For this purpo&snlivia will address: Chile’s mistaken
description of the question of the territorial eanbe (1); then, Chile's lack of diligence to

negotiate with Peru (2); and, finally, Bolivia'dats to push forward the negotiation (3).
1) Chile’s misleading description of the questidrterritorial compensation

395. Given the legal nature of the Joint Declaratof Charafia, it is clear that the
negotiations between 1975 and 1978 were condustedegal consequence of the agreement
“to seek formulas for solving the vital mattersttbath countries face, such as the landlocked
situation that affects Bolivia®®® In this context, Bolivia and Chile presented basés
negotiation in August and December 1975, whose roaincidence was to grant Bolivia

sovereign access to the Pacific Ocean.

593 CMC, para. 8.38. and 8.39.
594 BM, Annex 204.
595 CcCM, Annex 174.
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396. Contrary to the facts, Chile submits thathie months that followed its reply of 19
December 1975 (submitted orally on the"1@f the same month) “Bolivia repeatedly
reaffrmed its acceptance of these guidelines, ugioly the condition of territorial
exchange®®® Bolivia therefore emphasizes that the two relevssues in this instance are, on
the one hand, the parties’ agreement for Boliviaolbtain sovereign access to the Pacific
Ocean and, on the other hand, the question comgefnompensations” that Bolivia would
make to meet the interests of Chile.

397. As for the first issue, it should be noteat tinere was no discrepancy during the entire
negotiation. The terms of the February 1975 Joitl&ration, of Bolivia’s August proposal
and Chile’s December response, and of the numestaiements by the authorities of both
parties, and even those of Peru, in the yearsfdilatved, are unequivocal proof that there

was a firm intention to grant Bolivia sovereign ess to the Pacific Ocean.

398. However, the question concerning the compemsathat Chile would receive in
exchange for granting Bolivia sovereign acceshigosea was not the subject of a definitive
agreement. Although Bolivia was willing to negttiaall the proposals made by Chile,
including the condition of territorial exchangeisticould not mean an automatic acceptance;
Bolivia stated in due course that this conditionswaubject to the clarification of other

elements introduced by Chile in its reply of 19 Baber 1975.

399. As has already been described in the Memdiid@olivia submitted a proposal to
Chile on 26 August 1975 which was consistent wlid agreements, commitments and prior
conduct to negotiate a sovereign access. In thairdent, Bolivia did not propose territorial
compensations because they were never providem fine agreements or commitments on
sovereign access. However, given the mutually coiewe nature of finding a solution for

Bolivia’'s landlocked condition, Bolivia informed @& that:

“The Government of Bolivia will be willing to corter, as a fundamental affair
of the negotiation, the contributions that may espond, as an integral part of an
understanding that consults mutual intere3ts.”

5% cCM, para 7.20.
597BM, para. 144-146.
9% BM, Annex 174.
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400. Chile’s response to Bolivia’s proposal wasinomediate. Before giving it, Chile used
the press to introduce to the negotiating table @uialic opinion the condition of territorial
exchange. Thus, due to an editorial published enGhilean newspapéil Mercurio, which
referred to territorial compensation in exchangeBolivia's sovereign access to the sea, the
Ambassador of Bolivia was forced to clarify, onN8vember 1975, to the Bolivian Ministry
of Foreign Affairs, that “at no time, since | sedtdischarging my functions, have | referred
to territorial compensations; what's more, | amaligtagainst that form of compensatioii®.

That editorial was not an isolated event.

401. Chile began to introduce the question ofitteral exchange into the bilateral

negotiation in November 1975. The Bolivian Ambassadformed his Foreign Ministry once

again that in the two meetings with the Chileanekpr Minister, Patricio Carvajal, on 13

November and 9 December 1975, the latter introdticedequirement of territorial exchange
as a condition to solve the problem of Bolivia’adébcked condition. The terms of the report
of 9 December 1975 are as follows:

“3 .- In regard to the formula of compensation \aarter, or exchange of
territories, | told the Chilean Foreign Ministeraththe mere mention of this
condition had caused a strong negative reactionaafekling of frustration and
discouragement in the Government and that it migie place to strong
opposition. | stated that we believed we had aleathde way too many
sacrifices in the past, not only in 1879 but alsd 904 and that to the Bolivian
Government, this proposal was sudden and eventuamdscontrary to equity. ‘To
the Government of my motherland’, | stated ‘itas imuch of a high price and too
hard to explain to our peopl&®®

402. However, far from definitively ruling out th€hilean condition, the Bolivian

Ambassador told the Chilean Foreign Minister:

599 Note from the Bolivian Ambassador to Chile, Geritho Gutiérrez Vea Murguia, to the Minister of Fgre
Affairs and Worship of Bolivia, Alberto Guzman Samb, N° 625/244/75, 18 November 19BR, Annex
304. See also Note from the Bolivian Ambassador tol€CHBuillermo Gutiérrez Vea Murguia, to the
Minister of Foreign Affairs and Worship of Bolivi#d\lberto Guzman Soriano, N° 674/259/75, 9 December
1975,BR, Annex 305

600 Note from the Bolivian Ambassador to Chile, Geiitho Gutiérrez Vea Murguia, to the Minister of Figre
Affairs and Worship of Bolivia, Alberto Guzman Samb, N° 674/259/75, 9 December 19BR, Annex
305
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“[l]n Bolivia, the possibility of a territorial extange has found strong opposition
and Chile’s proposal is not regarded agemerous solutionbut, in any case,
within very fast-pacednegotiations and the general context of an agreeme
between the two countries, it is not Bolivia’s imiien to prematurely close any
path to a possible understandirtgt”

403. Shortly thereafter, on 12 December 1975, @ilean Foreign Minister, Patricio
Carvajal, verbally explained his country’s respottsthe Bolivian Ambassador, including the
condition of territorial exchange. The representadf Bolivia replied on 16 December 1975,

stating that he accepted:

“[T]lhe general terms of the Chilean Government'spanse to the proposal
presented by means of the Aide Memoire of 26 Auglishis year, regarding the

framework for the negotiation that enables reachamgadequate solution to

Bolivia’s landlocked situation®°?

404. Therefore, Bolivia’'s acceptance was basedhenpoints of agreement that emerged
from both proposals, the common denominator of twhicas the negotiation related to
sovereign access. This fact was evidenced by tmerete and specific gratitude of the
Bolivian government to that of Chile’s for its dsicin to “grant to Bolivia a sovereign

maritime coastline, linked to Bolivian territory lay equally sovereign strip of territoP§?, it

was further reported that:

“the other proposals set forth in the Aide Memmie26 August, and those
expressed by Your Excellency, will be subject tgatations that contemplate
the satisfaction of mutual interest%"

405. Three days later, on 19 December 1975, atettpgest of Bolivia, Chile reiterated its
oral reply of 12 December 1975 in writing. Chilashreferred to statements by Bolivian
authorities, contending that Bolivia had acceptb@ txchange of territories without

601 Note from the Bolivian Ambassador to Chile, Geritho Gutiérrez Vea Murguia, to the Minister of Figre
Affairs and Worship of Bolivia, Alberto Guzman Samb, N° 674/259/75, 9 December 19BR, Annex
305. (emphasis in the original).

602 Note N° 681/108/75 of 16 December 1975, BM AniiéxCCM, Annex 178.

603 Note N° 681/108/75 of 16 December 1975, BM AniiéxCCM, Annex 178.

604 Note N° 681/108/75 of 16 December 1975, BM AniiéxCCM, Annex 178.
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conditions®®® However, these statements only confirm Boliviadsiion on the condition of

the territorial exchange in the terms laid dowmhi@ note of 16 December 1975.

406. On 21 December 1975, the President of Boglitlago Banzer, stated that “the
Government of Chile accepted to grant Bolivia aitime coastline to the north of Arica with
a connecting territory, with a transfer of soventyg Such acceptance, which addresses a vital
issue raised in the Bolivian proposal, has beereibto by the National Government”.
Regarding the question of territorial exchange, pointed out that his Government “is
responsibly considering this proposal, and progutivat whichever the outcome, it does not
limit the development of our country?®® The President of Bolivia, confirmed this

understanding stating that:

“Global acceptance means that we accept the Chpegposition of granting us
an outlet to the sea, by means of a strip of |&uad lhas territorial continuity from
our border to the coast, and where we can fullyase sovereignty. Everything
else is subject to negotiatidi’.

407. The Bolivian Foreign Minister also detailedan interview published on 1 January
1976 that:

“The Bolivian proposal, itself having many poinkgs been responded by Chile
in great detail, but it must be said that both ¢oes are relying on the
assumption that none of these items predetermirye saiution of our vital
problem. These are subject to negotiation, andpéat they are not required
conditions in order for obtaining our outlet to te=a.

There has been a lot of talk in the Chilean pré&stgly, about the matter of
demilitarization. In any matter of this nature, dbewould be proposals to be
negotiated. What is essential here is that Chited@@ady made the commitment
to cede territory.

605 cCM, para. 7.20-7.21.

606 “Government ‘globally accepts Chilean responseds TiempogBolivia), 22 December 1975, CCM, Annex
183. A few days later, President Banzer stated“thaould not be him or his cabinet who decide@nile’s
response to the proposal for an exchange of teyrde a solution to Bolivia's geographical confirerh
“Banzer: It will be the people who decide on theesggnent with Chile”Presencia(Bolivia), 30 December
1975, CCM, Annex 185.

807 Que PasaMagazine (Chile), N° 257, 15 January 1976, extgactted in, R. Prudencio LizoRlistory of the
Charafia Negotiatiorf2011), pp 143-148BR, Annex 366
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Bolivia has accepted everything that is consistetit its proposal but has left the
rest to negotiations. Evidently, there is no exgioh that everything has been so
coordinated and so closely meshed that the Chiteaponse will match our
proposal®®,

408. Consistent with that position, the Boliviaor&ign Ministry published a communiqué
on 5 January 1976 stating that acceptance ofdaaitexchange was subject to “clarification”

regarding the maritime area:

“3. The acceptance of simultaneous exchange oftdees is subject to a

clarification regarding the maritime area, in vielvthe fact that the extent of
jurisdictional waters, territorial sea and patrinabrsea has not yet been defined
by the International Communit§f®,

409. On 17 February 1976, the Bolivian Ambassaldeld a meeting with Chile’s
Chancellor, informing him that it was unacceptatue Bolivia to give compensations for
jurisdictional and patrimonial waters, because éh&as no legal precedent on the Chilean
demand for compensation for two hundred niffés

410. Inthis regard, on 10 March 1976, Foreignister Guzman Soriano told the press:

“We have categorically declared that we accept aldiases of negotiation that
take into account the reciprocal interests of auo tountries, particularly as
regards those matters on which there is commonngrdaetween us. All other
matters contained in the documents forming the dpacknd to the negotiations,
i.e. Bolivia's proposal and the Government of Chileesponse, would be
addressed at a later stage of the negotiatiorjs®1-.

411. Against this background, the course of thgotiations in 1976 was devoted to the

prior solution of questions in which there was mpeament between the parties (known as

608 “Foreign Minister Guzman Soriano: We will give nipensation that does not compromise our
development”Presencia(Bolivia), 1 January 1976, CCM, Annex 187.

809 “Basic documents that substantiate the Boliviailgain agreement in regard to the maritime issueDi&rio
(Bolivia), 6 January 197@R, Annex 306

610 Note from the Bolivian Ambassador to Chile, Guitt® Gutiérrez Vea Murguia, to the Minister of Fgrei
Affairs and Worship of Bolivia, Alberto Guzman Samb, No 130/85/76, 19 February 19B&, Annex 307

611 “Bolivia has not assumed definitive commitmentishwthe Chilean Government”, El Diario (Bolivia),l1
March 1976, CCM, Annex 195.
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the “edges”,aristag. Thus, on 15 March 1976, the Bolivian AmbassatirSantiago,
Guillermo Gutiérrez Vea Murguia, declared:

“It has been categorically stated [-he said—] thatglobal negotiation bases that
take into account both countries’ reciprocal intésehave been accepted,
especially in regard to the issues on which theeepaints of agreement, and that
all other aspects have been left for a future stagiee negotiatiorf2

412. On 19 March 1976, Bolivian Ambassador Gut#Zrivea Murguia informed the
Bolivian Foreign Ministry that, upon receiving aoposal from the Chilean Chancellor to
reactivate the Mixed Boundary Commission, he hadensdear that Bolivia:

“[Blefore entering into negotiations on the tedahi aspects of the cession of
territory that Chile would make and the resultinglian compensation, wished
to clarify the three points that are regarded axoeptable. | referred again to the
territorial compensation for patrimonial sea, te tise of the total flow of Lauca
River and to the demilitarization of the ‘corridof?

413. In this context, in order to clarify the qti@s of territorial exchange, the Bolivian

Foreign Ministry issued a public clarification ofi April 1976, stating:

“3. The process of a prompt sovereign return éoRhAcific Ocean is currently at a
time in which both the Bolivian proposal and thepense of the Government of
Chile are in force and constitute the global bdsisfuture negotiations. All

aspects related to the proposed solution are atdbetiating table. Consequently,

no definitive or irreversible agreements have ysrbmade®!4

414. The progress of the negotiation on the pamhidisagreement was conditioned to the
Peruvian response to the consultation made by Cltileas not possible to proceed with the
negotiations on the exchange of territories whildinBa and Chile were not informed of

Peru’s position. The new Bolivian Ambassador, Addit Violand, was instructed to pace the

612 | a Tercera(Chile). 15 March 1976, reproduced in R. Prudendimn, History of the Charafia negotiation
La Paz, Plural editorial, 2011 p. 1ER, Annex 366

613 Note from the Bolivian Ambassador to Chile, Gaiitho Gutiérrez Vea Murguia, to the Minister of Fgre
Affairs and Worship of Bolivia, Alberto Guzman Samb, N° 204/136/76, 19 March 198R, Annex 308

614 Clarification of the Bolivian Ministry of ForeigAffairs, 19 April 1976 BR, Annex 309
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negotiations with Chile on the progress of the &inil Peruvian talkd® The Peruvian reply
occurred only on 19 November 1976 and its implaradi are explained in the following

section.
2. Chile’s lack of diligence to negotiate with Ber

415. Chile consulted Peru on 19 December 1975rdicpto Article 1 of the Additional
Protocol to the 1929 Treaty of Lini& Eleven months later, on 19 November 1976, Peru
expressed its assent to the fundamental basis giftingons between Bolivia and Chile:
“sovereign cession to Bolivia of a corridor throutjie north of the province of Aricd"’
Although Chile submits that Peru’s response wasddumentally different from the
negotiating guidelines adopted by Bolivia and CHfleand that its acceptance was a non-
negotiable condition to give its cons&ftit fails to mention that, in its reply, Peru eggsed

a sufficiently ample flexibility for negotiating: it

“[T]lhe proposal that the Peruvian Government foraes to the Chilean
Government shall serve as a basis for arrivinghetppropriate time, to the prior
agreement, set forth in Article 1 of the SuppleragntProtocol to the Treaty of
19297520

The Peruvian Government added that its proposal:

“also takes into account the spirit of understagdirat has motivated our country
in relation to Bolivia’s landlocked situation, aspeessed both in the Declaration
of Ayacucho, adopted on 9 December 1974, and irtereged official
declarations™®?!

615 Note from the Minister of Foreign Affairs and Whbis of Bolivia, Oscar Adriazola Valda, to the Bain
Ambassador to Chile, Adalberto Violand, 3 May 19BR, Annex 310

616 Note sent by the Minister of Foreign Affairs of ilehon 19 December 1975, BM Annex 72, CCM, Annex
179.

617 BM Annex 155

618 BM Annex 155.

619 CCM, para 7.30

620 CCM, Annex 207.

621 CCM, Annex 207.
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Adding further that its proposal

416.

“has been presented with the firm intention of fingda definitive solution to
Bolivia’s landlocked situation®2?

Under that understanding, the Minister ofeligm Affairs of Peru, Jose de la Puente,

confirmed the negotiability of the proposal to theruvian press:

417.

“there must always be a dialogue in face of a Harugroposal. The difference is
that the rounds of discussions are already comgfedélogue occurs, it will take

place at the level of the Foreign Ministers, andReeeign Ministers can discuss
it. This is the basis for the agreement with Chilat | mentioned a few minutes
ago. In other words, by giving our answer, we havevided the basis for

reaching that prior agreement, which we must hawe Ghile to be able to

negotiate with Bolivia’®?®

Despite Peru’s flexibility, on 26 November7&9Chile simply rejected the Peruvian

proposal without even considering it, expressiagdsition in the following terms:

418.

“In the opinion of the Government of Chile, sucloposal affects matters within
its exclusive national sovereignty, and bears tatiomship to the general terms
of the negotiation between Chile and Bolivia tha¢rev approved by both
countries. This proposal also entails a clear arahifest modification of the

clauses of the 1929 Treaty which definitively eltiied Chilean sovereignty
over Arica. For these fundamental reasons, the fBowent, faithful to the

Chilean tradition of respecting Treaties and sadedjng national sovereignty,
declines to consider the referred propo$”.

The Chilean note was replied to by a Memananaf 26 November 1976. In that

document, Peru emphasized that:

“In view of the Supplementary Protocol to the Tyeaf 1929 between Peru and
Chile, and the fact that a consultation was madebtain the bases for the prior
agreement referred to in article one of the Supplegary Protocol, which gave
the broadest powers to the Government of Peruwjdimad) for exercising a Right
of Veto, it is hard for the Foreign Affairs Minigtrof Peru to understand and
accept that Chile does not accept to considerowttprior dialogue at the level of

622 CCM, Annex 207.

623“Complete version of the Explanations by the P@miMinister of Foreign Affairs Jose de la Puentél’,
Mercurio (Chile), 26 November 1976, CCM, Annex 213.

624 Memorandum of the Ministry of Foreign Affairs ohile, 26 November 1976, CCM, Annex 212.
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Foreign Ministers, Peru’s response consisting pfaposal that protects the high
interests of the Peruvian natiof?>.

419. In the same communication, Peru clarified tisaproposal was not a rejection of the
Chilean consultation; it constituted a differentnfimla accepting Bolivia’s sovereign access to

the sea, establishing the following:

“6. [...] Added to this is Peru’s will to construcély perform the faculty granted
to it by article one of the Supplementary Protamothe Treaty of 1929, not to
veto the possible cession but to agree to the aesdi the corridor through the
establigzrgment of an area under shared sovereigntyng Peru, Bolivia and
Chile”.

420. Finally, consistent with the agreements aathmitments to negotiate a sovereign
access between Bolivia and Chile, Peru added thatiff continue to make all necessary
efforts to assist in achieving the aspiration &f sister Republic of Bolivia to access the
Pacific Ocearf?’. Peru did not change its position in the montlas tollowed. The Peruvian
Chancellor De la Puente declared before the Gedasgmbly of the United Nations that
Peru’s proposal was “a proposal which ensured Bodaccess to the sea”’. He added that the
Peruvian proposal was not “a final and definitivernfiula, but rather as a basis for
negotiations” that “should be inspired by a deteation to achieve an over-all solution of the

problems”%28

421. Paradoxically, while Chile did not engageainy effort to have Peru modify its
position, it simultaneously recognized the negdéiadature of the latter. As Chilean President
Augusto Pinochet himself acknowledged in a letbehis Bolivian counterpart, Hugo Banzer,
dated 18 January 1978:

625 “Response by the Peruvian Foreign Ministry to infation provided to the Ambassador of Peru by the
Undersecretary of Foreign Affairs of ChiléZ] Diario (Bolivia), 26 November 1976, CCM, Annex 211.

626 “Response by the Peruvian Foreign Ministry to infation provided to the Ambassador of Peru by the
Undersecretary of Foreign Affairs of ChiléZ] Diario (Bolivia), 26 November 1976, CCM, Annex 211.

627 “Response by the Peruvian Foreign Ministry to infation provided to the Ambassador of Peru by the
Undersecretary of Foreign Affairs of Chilé| Diario (Bolivia), 26 November 1976, CCM, Annex 211.

628 \Verbatim Record of the Thirteenth Plenary Meetofgthe Thirty-Second Session of the United Nations
General Assembly, UN Doc. A/32/PV.13, 29 Septemi®at7, CCM, Annex 230.

170



“The view of my Government is that the bases of @glean proposal and
accepted in general terms by Bolivia, are the amfple and realistic way to
satisfy the longing of the brother country. | couidt, therefore, propose a
different alternative. But | am confident that drese bases it would be possible
to achieve an agreement capable of being accepte®ebu. | rely on the
statements of the Foreign Minister of such broged friend country, who has
declared twice that the November 1975 proposals fat necessarily a final
solution formula but an alternative, an elemerdiafogue’™ $2°

422. 1t is worth recalling that Peru’s positiorshat changed and has been made known to
the Court by Peru itself in a letter of 26 July 8%%. The negotiation of the Parties within the
framework provided by the 1929 treaty and its addél protocol concerning the Peruvian
memorandum of 19 November 1976 was a logic coursetmn, especially considering that
Peru had not received a text previously agreed biwviB and Chile, but the bases of
negotiation proposed by them. On the other hande @ad offered a territory whose cession
was subjected to the prior consent of Peru; it @aie that, as ‘offeror’, should have made an

effort to obtain Peru’s agreement.

423. The responsibility for acquiring Peru’s cemis in order to comply with the obligation
to negotiate sovereign access to the ocean, regtdsively with Chile. Bolivia is not part
of the 1929 agreements, and the obligation to megosovereign access implies that Chile
makes the necessary efforts to obtain Peru’s comgeen, as it was the case, Chile is offering
a territory whose cession implied the agreemeiftenti.

3) Bolivia’'s efforts to negotiate during the Charafi@gpess

424. The engagement of Bolivia to foster the niagjon with both Chile and Peru is
undeniable, in particular following the messagevémded by the Bolivian President, Hugo
Banzer, on 24 December 1976—and renewed on various occasions in 1977 thraoiirgict

exchanges with his Chilean counter-part, Augustmé&het®®? The sterility of these efforts to

change Chile’s new condition on the territorial lexege, on the one hand, and Chile’s

629 |_etter from the President of Chile to the PresiddrBolivia, 18 January 1978, CCM, Annex 236.

630 Note from the Ambassador of Peru to the KingdorthefNetherlands, Carlos Herrera, to the Registiréne
International Court of Justice, Philippe Couvrel6,July 2016BR, Annex 370

631 BM, Annex 173.

632 BM, Annexes, 74-78. See also, the Joint CommunifBSeptember 1971b{d., Annex 129).
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rejection to discuss the Memorandum submitted by Ba 19 November 1976, on the other,
led Bolivia to consider that under these circumasan maintaining diplomatic relations —
resumed with this specific purpose, and with thieitspf Charafia in mind—, was pointless.
However, it did not mean that Bolivia closed theodto a new round of negotiations. The
President of Bolivia expressed indeed hope thateGiould reconsider its position in the

future and the Ministry of Foreign Affairs of Bolavmade statements to the same effétt.

425. The record of the Charafia process showsBbktia has been actively pursuing

negotiations in good faith during the said procasd that, even though it is not bound by the
1929 Treaty between Chile and Peru, Bolivia hel@le in framing possible solutions

acceptable to Peru and adopted a constructive agprahese efforts date back to 1975.
While the Bolivian Ambassador in Santiago, Guiller@utiérrez Vea Murguia, delivered the
Bolivian proposal to the Chilean Chancellor in $&g on 26 August 1975, Under-secretary
of Foreign Affairs of Bolivia, Javier Murillo, tralled to Lima to give the Peruvian

Chancellor, Miguel Angel de la Flor Valle, Presid@anzer's message hoping a positive
response from Peru to the Chilean consultatfon

426. Despite its position in the present procegglimuring the Charafia negotiation Chile

informed Bolivia that the question of Peru’s coriseas a bilateral matter between Peru and

633 5ee Letter from the President of Bolivia to thedRtent of Chile, 17 March 1978, para.CG8CM, Annex
239 See also the official Statement by the Boliviangigm Minister, made on the same d&#&), Annex
147, CCM, Annex 241 Chile proposed in the VI Plenary Meeting of thérBordinary Period of Sessions of
the UN General Assembly, held on 26 March 1978,réeume bilateral dialogue under the same
circumstances that preceded the rupture of dipliematations. For his part, the Bolivian Foreignriditer
stated that: “we shall not lose faith the posdiksi of a dialogue, when new and more favorable
circumstances open the way”, leaving open the biisgiof resuming dialogue in the future (Verbatim
Record of the Fifth Plenary Meeting of the Tentle8al Session of the United Nations General Assgmbl
UN Doc. A/S-10/PV.5, 26 May 1978, paras. 33-B&M, Annex 243 Verbatim Record of the Sixth Plenary
Meeting of the Tenth Special Session of the Unftiadions General Assembly, UN Doc. A/S-10/PV.6, 26
May 1978, para. 328CCM, Annex 244 Verbatim Record of the Ninth Plenary Meeting bé tTenth
Special Session of the United Nations General AbbgnUN Doc. A/S-10/PV.9, 30 May 1978, paras. 275-
287,CCM, Annex 245.

634 |, Maira and J. Murillo;The Long-standing Conflict between Chile and Baliviwo Perspectived aurus

editions, Santiago, 2004, pp. 138-1B®, Annex 353.
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Chile. During a meeting held on 7 December 197&g\iong the presentation of the Peruvian
response, the Bolivian Ambassador in Santiago, #ettd Violand, told the Chilean Foreign
Minister, Patricio Carvajal, that Bolivia had repely been told that “the Santiago-Lima
talks were bilateral and that, on basis of thisypse, we await a Chilean explanation on the

fate of our maritime negotiation, for it is alsdaberal” 63>

427. Notwithstanding the bilateral character ¢ tiegotiations between Peru and Chile,
Bolivia proposed alternative solutions to the stgm of the negotiation. In a public message
of 24 December 1976, President Hugo Banzer sougteconcile the positions of Chile and
Peru, asking Chile to withdraw its condition forritrial exchange and Peru to abandon its
shared sovereignty proposal in order to find a nmaerstanding formulé® In addition,
Bolivia proposed to make “contributions that arecessary, in equitable terms, for the
establishment of a great pole of tri-party develeptmon the coastal zones which will be
transferred to Bolivian sovereignty, from which ipgocal benefits for Bolivia, Chile and

Peru derive #’

428. Given the stagnation of the negotiations9i7land the evident lack of diligence on
the part of Chile, Bolivia began to analyse a sengr access alternative, other than those
proposed in August and in December 1975. Duringeating held on 1 April 1977 between
the Chilean Foreign Minister, Patricio Carvajaldatime Bolivian Ambassador, Adalberto
Violand, the latter informed that there were twaemlatives: “either Chile obtains the
agreement with Peru to continue negotiating thep@sed territory or, solutions will have to
be sought in a perimeter exogenous to the one detinby the Treaty of 1929. In the first

case, the negotiation must be Chilean-Peruvianedolivia was not a Party in 192%2

429. Although Chile remained inflexible in its e, Bolivia continued to promote

exchanges in order to achieve the object of theeagent to negotiate sovereign access to the

635 Note from Bolivia’s Ambassador to Chile, Adallmeryioland, to the Minister of Foreign Affairs and
Worship of Bolivia, Oscar Adriazola, N° 1093/481/7December 197®&R, Annex 312

636 BM, Annex 173.

637 BM, Annex 173.

638 Note from the Bolivian Ambassador to Chile, AdatbeVioland, to the Minister of Foreign Affairs and
Worship of Bolivia, Oscar Adriazola, N° 281/140/77April 1977 BR, Annex 314
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sea. Thus, the Bolivian Foreign Minister, Oscariazila, signed a Joint Declaration with the
Peruvian Foreign Minister, Jose de la Puente, me 1877, with the aim of redirecting the
negotiations. In this instrument, these authorities

“Within the framework of the traditional friendghthat unites the two countries,
both Foreign Ministers constructively analysed tpeoblem of Bolivia's
landlocked condition, in respect to its solutionriPeeiterated its broadest
understanding. In that sense, they agree on thealisy that, in the form and
opportunity required, the best efforts should bedepaaking into account the
respective national interests, in order to conzeetin effective and permanent
solution for that problem?®®®

430. Bolivia also promoted the meeting of thesRients of the three countries held in
Washington in September 1977 to analyse the pregresegotiations, which resulted in a
Joint Declaration wherein the three countries adjree continue making efforts to solve
Bolivia’s landlocked conditiofi*® This initiative also led to the meeting of the @bellors
held by the end of that moidth

431. Considering Bolivia's genuine will to pusbrWard the negotiation and Peru’s
sufficient openness to negotiate its proposal Ptesident of Bolivia recalled to the President
of Chile, in a letter dated 23 November 1977, t@aile rejected the Peruvian proposal
without taking further steps. The text in questiadicated:

“Your Government, Mr. President, limited itself wecline to consider the

Peruvian proposal, arguing that it impacted on ensttwithin the exclusive

sovereignty of Chile. However, Bolivia was expegti@hile to make subsequent
efforts to establish such situation; clarificatihich is critical, as demonstrated,
for the Government of Chile to be able to give Balia territory which is the

specific and legal subject of the negotiatifA”

639 Joint Declaration by the Ministers of Foreign &6 of Bolivia and Peru, 7 June 19BR, Annex 315
640 BM, Annex 129, CCM, Annex 224.

641 CCM, Annex 229.

642 BM, Annex 77, CCM, Annex 235.
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432. In the same note, the Bolivian Presidentrrefe to the appointment of special
representatives and their possible impracticabildiwen the circumstancé$® President
Banzer asserted:

“I repeat, it is necessary that new factors amduoted into our dialogue to

overcome the current stage, factors that must sadbs embody a spirit of

widening of the conditions required for the set@athunder which the unanimous
decision of my Country can be reached.

The establishment of new conditions to overcomectireent stage and lead us to
the aims we set at the meeting of Charafa is ntéih@nhands of Bolivia. Only
under these new circumstances would the meetin§pafcial Representatives

make sense, and such circumstances will deterhenehythm and intensification

of the negotiations®*

433. Bolivia adjusted its position to the termstioé agreement by suggesting studying
alternative formulas. However, Chile rejected thagsibility because it continued to maintain
the condition of territorial exchange with respaxiBolivia and did not make the necessary

efforts to obtain Peru’s consent and in fact ewsfused to consider Peru’s proposals.

434. In this context, in order to explore Chilg/glingness to negotiate sovereign access
and the possibility of studying alternative apptoe to tackle the problem of Bolivia’'s
landlocked condition, Bolivia carried out a diplaimadémarcheby sending a special
representative to Chile. The Bolivian delegate WWMargas, held a meeting with Chile’s
Foreign Minister, Patricio Carvajal, in early Mar&B78. During the meeting, the Bolivian
representative proposed a transitory solution tieeGih order to pursue the negotiation, which
was considered positive by the Chilean Minig¢When the talks between Vargas and
Carvajal were resumed, the latter said that thg pnbposals that could be materialized

quickly would be the transfer of the Chilean sectd the railway.

6430n 29 September the Chancellors of Bolivia, Chitel Peru held a meeting in New York and agreed to
appoint special representatives to push forwarategpns, CCM, Annex 229. See also A. Violand
Alcazar,Sovereign return to the sea. A frustrated negiotie2004), p. 286BR, Annex 354

644 BM, Annex 77, CCM, Annex 235.

645BM, Annex 177, CCM Annex 237.
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435. In the face of Chile’s new position, the ¢dahtial emissary pointed out that in the
three years of negotiations only the question efttitee points of disagreem&fitedges) had
been solved, upon which Chancellor Carvajal repied they were not completely overcome
and that all matters were still under negotiatigiven that no document had been sigfféd.
These facts led to the assumption that, after tlyemrs of diplomatic exchanges, the
negotiated formula had not made any progress, Becafiboth Chile’s refusal to adopt a
constructive approach and its lack of diligenceegotiating Peru’s consent.

436. As a result of the meeting between the Bativdelegate and the Chilean Minister, the
former presented an official rep®& in which he informed that the questions concegriive
territorial exchange and Peru’s counterproposaéwiee factors that froze the negotiation and
that they had no prospect of being resolved atttived. Consequently, Bolivia issued a press
release on 17 March 1978, stating that:

“In fact, far from finding the required receptivifgr identifying new factors that
would provide an effective projection to the Spe&&presentatives level, the
confidential enterprise confirmed highly disappwmigt positions and concepts,
such as that Chile, in addition to maintainingtair demands contained in the
December 19, 1975 document without any modificatioad not exerted any
efforts aimed at obtaining a previous agreemertt Witru, neither did it consider
it should exert any efforts for that purpose, withhe framework of the 1929
Protocol”54°

437. The stagnation of the negotiation resultiregnf Chile’s rigid position forced Bolivia
to suspend diplomatic relations. In the same comaqudn Bolivia reproached Chile for its

failure to comply with the agreement to negotiatéhie following terms:

“5.- Recent endeavors carried out at the initiab/@®olivia, by means of sending
an Ambassador on Special Mission to Santiago, geoadditional evidence that
the Government of Chile has abandoned the essentianitment that provides a
historical explanation for resuming dialogue thaswustified by the decision to

646 The three points of disagreement interposed byleChi the negotiation were the following: a)
demilitarization of the corridor, b) territorial epensation for the maritime area, c) Use by Chifl¢he
waters of Lauca River. See BM, para. 151 and 425.

647 R. Prudencio Lizéristory of the Charafia negotiatiq@011) p. 347 BR, Annex 366

648 BM, Annex 177, CCM Annex 237.

649 BM, Annex 147, CCM, Annex 241.
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place it at the fundamental service of our soveregjurn to the sea, thus leaving
it totally devoid of a raison d’étré°

438. The Charafa process thus shows that thedasluthe rounds of negotiations which
took place between 1975 and 1978 is eventuallybatable to Chile. In spite of Bolivia’s
continuous manifestations to continue negotiating points of divergence and of Peru’s
openness to negotiate its proposition, Chile chhostay inflexible in its position with respect
to its condition for territorial exchange and kgeaction to try to obtain Peru’s consent.

C. Chile’s commitment to negotiate in the aftermath othe Charafia process

439. Independently of the responsibility for tHalure, the commitment of Chile to
negotiate with Bolivia a sovereign access to theiflfaOcean did not terminate this
obligation. The conduct of the parties after 19@flects their consistent willingness and

efforts to have negotiations on sovereign accefisetgea.
1. The “Fresh Approach” (“enfoque fresco”) (198&a&7)

440. On 22 February 1986, President Paz Estenasm@unced that Bolivia would seek to
resolve its landlocked situation by means of aslirepproactf®l. Two days later, the

Bolivian Minister of Foreign Affairs, Guillermo Beegal, stated that Bolivia had shown a
“conciliating attitude vis-a-vis Chile: which isigable to hold dialogue and is firmly based on
the interests of the country, without relinquishithg fundamental objective of our foreign
policy, i.e. to have our sovereignty over the Racifcean restitutec®®? It is clear that the so-

called “fresh approach” mentioned by the Boliviaregdent referred to the willingness to
facilitate a rapprochement between the two Statesder to pave the road for a negotiation

on the sovereign access to the $éa.

650 BM, Annex 147, CCM Annex 241.
851 CCM, Annex 283.
852 “G. Bedregal Conciliatory attitude with Chile does not mean rancing the se€a Presencia(Bolivia), 25
February 1986BR, Annex 328
653 Ministry of Foreign Affairs of the Republic of Bwla, Tricolor. History and Projections of Peace,
Development and Integration of the Bolivian — Chilalisputg(1998), pp. 50 y 5BR, Annex 335
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441. Bolivia’s Consul General in Chile, Jorge Sil8alinas, held talks with Chilean
Chancellor, Jaime del Valle, from April 1986 onwadith regard to what was denominated
as “the substantial matter”, the sovereign ac¥d€3uring the XVI OAS General Assembly
of the same year, Del Valle and Bolivia's repreagwe, Jorge Gumucio Granier, held a

meeting to formalize negotiations on the “substamtiatter”s®°

442. As a consequence of the agreement reach®datemala, the Chancellors of Bolivia
and Chile issued separate communiqués. Bolivia'snconiqué indicated that: “The aspects
related to the maritime issue of Bolivia, whiclrégiarded as a matter of substance, and those
related to it, shall be formally considered at @Hooming meeting to be held in April 1987 in
the Oriental Republic of Uruguay®® Chile, for its part, recorded: “We have agreechwite
Minister of Foreign Affairs of Bolivia that, withaurejudice to the important and fruitful
talks and tasks that the Rapprochement Binatiomahr@ission will continue to carry out,
both Foreign Ministers will meet in Montevideo &etend of April, in ordeto discuss

matters of substandbat are of interest to both Governmerf&.”

443. The communiqués were formulated in differamms, however, there can be little
doubt that both recorded the existence of an agreeno start formal negotiations with
regard to “matters of substance”. The Bolivian camiqué indisputably identifies “the
maritime issue of Bolivia” as the substantial mattebe treated. Chile did not reject this. It
must be noted that the expression “matters of anbet corresponds to the “vital matters”

referred to earlier in the Joint Declaration of €iim of 1975.

654 Note from the Consul General of Bolivia to Chilerge Siles Salinas, to the Minister of Foreigfaik§ of
Bolivia, Valentin Abecia, CGB N° 190-066/86, 30 Apt986, BR, Annex 329 Note from the Consul
General of Bolivia in Chile, Jorge Siles Salinas,thie Minister of Foreign Affairs of Bolivia, Gudtmo
Bedregal, 13 June 198BR, Annex 330

555 Note from the Permanent Representative of Boligidhe United Nations, Jorge Gumucio Granier, ® th
Minister of Foreign Affairs of Bolivia, Guillermo &lregal, 20 November 198BR, Annex 334 See also,
Note from the Consul General in Chile, Jorge S8atinas, to the Minister of Foreign Affairs of Baé,
Guillermo Bedregal, CGB N° 586/240/86, 2 Novemb@8d,BR, Annex 331

65 Communiqué of the Minister of Foreign Affairs Bblivia, Guillermo Bedregal, 13 November 1988R,
Annex 332

657 Communiqué of the Minister of Foreign Affairs ohi®, Jaime del Valle, 13 November 198R, Annex
333 (emphasis added)
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444. The events that followed, which have beennstied in the Memoriaf>® and
particularly, the declaration by the Chilean Miersof Foreign Affairs, Jaime del Valle, at the
beginning of the meeting in Montevideo, are revealnot only for the purposes oftacit

agreemenit® they constitute amformal undertaking:

“[...] The commitment of Your Excellency the Presitlasf the Republic to
American interests led you to carry out the negiotis that commenced in the
Act of Charafa of February 1975. As shall be remamed), in the act signed at
that time, the Presidents of Chile and Bolivia esgty stated the commitment to
continue the dialogue, at different levels, to sseekitions to key issues faced by
both countries, such as the landlocked status dffatts Bolivia, within the
framework of reciprocal convenience and taking idasideration the aspirations
of the Bolivian and Chilean nations. [...] We havengdhrough the subsequent
stages together, establishing a friendly and fnalecontact in different scenarios
that made it possible to arrive precisely at thisetmg, which is aimed at
initiating what could be — and that is our desira mature and sincere dialogue
which, if adequately conducted, may lead us to ndex@sive stages than the ones
we could reach in previous negotiations [. %3

445. Chile was well aware that Bolivia conceivbd hegotiations with a specific purpose,
namely to obtain sovereign access to the Pacifiea@cthe substantial issuel @sunto de
fondg. This explains that the proposals, previouslycamted, were submitted to the Chilean
Minister, Del Valle, in Montevideo, making it impgible to present them asarprise®! It is

in this precise context that the declarations by \2@le must be interpreted. The Minister
himself did not reject the treatment of the issurethe contrary, the Minister posed questions
that were duly answered by Bolivia, and Chile reupgd that the dossier was being

658 BM paras.183-188 and Annexes 130, 170, 169, 2728nd

6591t has been suggested the existence of a ‘tagiteament, a formula examined Territorial and Maritime
Dispute between Nicaragua and Honduras in the Garén SedlCJ Reports 2007 (ll), p. 735, para. 25.3),
and applied by the Court in tiMaritime Disputebetween Peru and Chile in favor of Chile (1.C.&pBrts
2014, p. 38, para. 91), despite that the latteglsbto avoid referring to a “tacit agreement” asdament of
its position.

660 See CCM, Annex 291.

661 During the 41st session of the UN General Asser(#g6), the Bolivian Minister handed out to hisil€an
counterpart a letter which recorded possible smhgtito address Bolivia’s landlocked condition pesbland
certain guidelines to discuss the issue in subsgqueetings. Ministry of Foreign of the RepublicBilivia,
Tricolor. History and Projections of Peace, Development artddration of the Bolivian—Chilean maritime

Dispute(1988), p. 52BR, Annex335. See also BM Annex 131.
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examined. It is therefore surprising that Chileided to shelve abruptly the question, and

revert to its old strategy based on the 1904 TF&aty

446. To mention the “inflexible insistence” of Bo& submitting proposals that involved a
transfer of territorial sovereigrfi8? as justification is to ignore the historical regoBolivia
had engaged in the negotiations with the legitintaist that the Chilean regime, the same
that formulated the proposals in Charafia, woulddresistent with its previous position. The
Montevideo negotiation entailed continuity with tlee agreed upon in 1950, confirmed in
1961 and applied, not yet successfully, in 1975wdis about looking for “formulas for
solving” the landlocked status of Bolivia. As ndtby Chilean diplomat, Pinochet de la
Barra, Minister Del Valle: “with the same tranqityl with which he explained the
Government plans to “calmly and seriously” stude #torridor proposal, he revealed the

reasons for his abrupt rejectiot

447. As is well known, the OAS General Assemblpmdd the resolution 873, on 14
November 1987, regretting that the talks have brob#, and urged Chile and Bolivia to
resume negotiations to find a means of solvingihetime problem of Bolivig®.

2) The maritime issue and the Agenda withoutuskehs (Algarve Declaration, 2036

448. In June 1990, Chile’'s Chancellor, Enriquer&iCimma, told the Bolivian President,
Jaime Paz Zamora, within the framework of the OASi&al Assembly held in Paraguay that
he was willing to cede to Bolivia aenclavein Pisagua. This access to the sea would be

located in the Chilean port, where Bolivia would dige to exert sovereignty. Bolivia, he

562See the allocution made by the Chilean Represeatdilr. lllanes, before the OAS Permanent Councill@
June 1987 (BM, Annex 211).

663 CMC, I, para. 1.24l.

564 Ministry of Foreign of the Republic of Bolividricolor. History and Projections of Peace, Develmgnt and
Integration of the Bolivian—Chilean maritime Dispfl988), p. 193BR, Annex 335.

665 See BM, Annex 199.

666BM, I, paras. 198-219, 441-442 y 450-477; |l, Anes80-86, 117-124, 132-139, 141, 145, 146, 150, 151
159, 164, 166, 186, 231, 232.
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added, would be directly connected with this portsea, air, and land. This position was
ratified by Chilean President Patricio AyIwAfY.

449. The Chilean-Bolivian rapprochement amountedtht® Agreement on Economic
Complementation (ACE N° 22), signed on 6 April 19880n that occasion, Chile’'s
Chancellor, Enrique Silva Cimma, declared thateféhare no issues that cannot be addressed
between the two Governments and the case of [Bddiviandlocked condition is one of

them” 56°

450. Months later, the Chancellors of Bolivia @lgile signed a Joint Communiqué on 16
July 1993, in which the progress made in the ragpment process was reproduced,
underscoring the improvement of bilateral relati@msl communications between the two
Governments®’® Bolivian Chancellor, Ronald MacLean, referred taist communiqué
stressing that “we talk about pending issues”, ingothat Chile had acknowledged “the
existence of pending issues that must be addresskthckled”, adding that “all the points on
the bilateral agenda, of course, include the nmagtissue, and | think this is a substantial step
forward that must be highlighted™!

451. The intention not to exclude the issue ofsibvereign access from the bilateral agenda
was further corroborated the following year. Child®resident, Eduardo Frei Ruiz Tagle,
stated on 10 March 1994 that he was “open to aduhgsall “the issues with Bolivia,
including that of its landlocked condition”, anddad that “this pending problem must be

addressed in the light of the current internatigresties™’?

452. Between 1996 and 1997, special delegates Bolmia and Chile started contacts to
grant Bolivia a port with all the customs facilgiand legal provisions necessary to enable it

667 “Sjlva Cimma discloses information regarding AiwPinochet and boundary issue&!,Mercurio (Chile),
21 July 2012BR, Annex 367.

668 CPO, Annex 45 (B).

669 Q0. Pinochet de la Barr&hile and Bolivia: how much longef2004), p. 95BR, Annex 352.

670CCM, Annex 309.

671 “Chile is willing to solve pending problems wiBolivia”, La Razén(Bolivia), 20 July 1993BR, Annex
339.

672 3, Escobari Cusicangudjplomatic History of BoliviaVol. Il, (1999), p. 174BR, Annex 344.
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to connect with the Pacific Ocean. These negotiatiwere carried out, confidentially, by
non-governmental representatives designated bghthecelleries of both countries. For Chile
Enrique Correa, former Minister Secretary Genemathie Government of Patricio Aylwin,
and for Bolivia, Horst Grebe. The meetings of bethissaries were held in La Paz, Iquique,
Santiago, and Buenos Aires. These negotiationhegeba draft agreement, but were left in an

impasse when Bolivia attempted to address the isEsevereign acce$$®

453. In 1999 Bolivia’'s Minister of Foreign Affair Javier Murillo de la Rocha, invoked
Chile’s commitments to negotiate before the OAS &ain Assembly: “[in] at least ten
opportunities [...] we carried out negotiations orsibaof the cession to Bolivia of an own
access to the sea, and that commitment was foradalizeight solemn occasions” referring in
particular to “the commitment of 1950, ratified teears thereafter, the content of the
proposal of 1975 and the conversations held in 8#1986.%”4 Chile’s assertion that “in
more than 20 years of engagement following theorasbn of democracy in Chile in 1990...
Bolivia never once alleged that Chile was undephlmgation to negotiate with Bolivia over

sovereign access to the Pacific Oc&ahis plainly false.

454. Bolivia formulated a new approach to deathwihe issue of the obligation of
sovereign access. A first meeting was held betwieerChancellors of Bolivia and Chile in

Rio de Janeiro in 1999, where it was agreed that# necessary to resolve pending bilateral

673 Joint Notes issued by Enrique Correa and Horth&r28 May 1996BR, Annex 341

674 Minutes of the # Plenary Meeting, 20 Regular Session of the OAS General Assembly, & 1999 BR,
Annex 345 Previously, Bolivia had invoked the 1950 notefolethe OAS General Assemblies of 1992 and
1993: Minutes of the "¢ Plenary Meeting, 22 Regular Session of the OAS General Assembly, 19 Ma
1992, p. 301BR, Annex 336 and, Minutes of the'8Meeting of the General Commission,2Begular
Session of the OAS General Assembly, 9 June 19941 BR, Annex 338 See also the statements of the
Minister of Foreign Affairs of Bolivia, before th£998 and 1999 UN General Assembly. See Verbatim
Record of the 21 Plenary Meeting, 80 Session of the United Nations General Assembly, Dot.
A/53/PV.21, 30 September 1998, p. BR, Annex 343 and Verbatim Record of the 2®lenary Meeting,
54 Session of the United Nations General Assembly, Did¢. A/54/PV.20, 1 October 1999, p. BR,
Annex 346

675 CCM, para. 1.5.
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issues without exclusiorié® The substance of that meeting was reiterated énl¥hlbero-
American Summit of Heads of State held in Havandl999, where the Chancellors of
Bolivia and Chile, Javier Murillo and Juan Gabhilldés, respectively, “agreed to resuame
open and unconditional dialogugetween the two countries, which —among otheressu

would include the access of Bolivia to the s&a.”

455. With this background, the parties issued bt Communiqué of Algarve on 22
February 2000, and later, the Joint Communiqué oisiBa, on 1 September 2000,
formalizing the Agenda “with no exclusion¥® The common understanding was to conduct
relations in an “all-inclusive” framework. It wadear for both Chile and Bolivia that this

process could not exclude the question of soveraigess to the Pacific OceHA.

456. In September 2000, the Chilean Under SegretiaForeign Affairs, Heraldo Mufioz
himself, referred to the process of bilateral djal® emphasizing the will of the Chilean

Government to develop an “open dialogue that iretudll issues and seeks to create

676 L. Maira, and J. Murillo de la Roch&he long-standing conflict between Chile and Balivifwo
Perspective$2004), pp. 151-158BM, Annex 353

877 R. Orias Arredonddnternational Law and the Maritime Negotiations lwi€hile (2000),BR, Annex 347
(emphasis added)

678 BM paras. 199-200, Annexes 150 and 159.

67° The Minister of Foreign Affairs of Bolivia, JaviMurillo de la Rocha, noted before the OAS General
Assembly held in 2000 that: “With the same claatyd frankness with which it has always submitted it
view, my country noted that this program had toaslsvbe seen as a path and not as a replacemeahefor
effective solution to the proposal for restoratafrBolivia's condition as a coastal State. We heaeeived
positive signs from the new Government of Presidexgos on his willingness to continue and projéet t
important progress made in Algarve”. Minutes of #fePlenary Meeting, 30Regular Session of the OAS
General Assembly, 6 June 2000, p. 1B&, Annex 348 See also, the statement made by the Bolivian
representative, Fernando Messmer Trigo, befordJtheGeneral Assembly in 2000. Verbatim record of the
25" Plenary Meeting, 3% Session of the United Nations General Assembly, Dbt A/55/PV.25, 20
September 2000, p. 1BR, Annex 349
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favorable conditions for an understanding”. Likesyiee noted that the most immediate topics

would first be addressed to “eventually, facing tinest complex issue$®°

457. In Bolivia’'s Memoridf'and Chile’s Counter-Memori&#? detailed information was
given on the facts related to the negotiationswbeeh 2001 and 2004, on a possible
concession for a special economic zone, which wWisately not concluded. During this
period the parties did not exclude sovereign actedhe Pacific Ocean from the bilateral
agenda, and its distinctive character was manyfestident at the XIV Political Consultations
Mechanism (PCM) held in 2005, during the mandate$fresidents Eduardo Rodriguez
Veltzé and Ricardo Lagos. In the corresponding teisuthe representatives of Bolivia and
Chile made a clear distinction between the itenellad “free transit” and the one concerning

the “maritime issue®?
3. The 13-Point Agenda (2006)

458. The “maritime issue” was discussed in thetmge of the Working Group of Bilateral
Matters®®* and then, within the framework of the PCM. The @Mew-Memorial itself
recognizes that “[tlhe maritime issue was also ulised at XV meeting on 25 November
2006 and subsequentf§®. Also the minutes of the PCM meetings —eight betw2006 and

2010 (XV to XXII), refer “to progress being made ¢ime ‘maritime issue®®, It was

680 Version of Chile’s Ministry of Foreign Affair's iess Direction on the interview to the Deputy Mieisin
TelenochelV show on Chanel 13, of 6 September 2000, repredun C. Bustos, Chile and Bolivia.long
road from Independence to Monter@004), pp. 295-29@R, Annex 351

681 BM para. 201.

682 CCM, paras. 9.10-9.12.

683 Minutes of the XIV Meeting of the Political Corations Mechanism, 6 October 20@R, Annex 356

684 Minutes of the | Working Group Meeting regardimg tBolivian-Chilean Bilateral Issues of 9 AugusD20
(BR, Annex 355; Minutes of the Ill Meeting of the Chile-Bolivid/orking Group on Bilateral Affairs, 31
October 2006 R, Annex 359; Minutes of the XV Meeting of the Political Corations Mechanism
Bolivia-Chile, 25 November 2006 (BM, Annex 118).

68 CMC, I, para. 9.17.

68 CMC, I, para. 9.18. In the XVII meeting of the Mechanism (17 June 2008) ideas aitdria were
exchanged on specific ways to negotiate and reactrete solutions to the problem. Chile recognibed it
had analyzed different options and deepened thiasdevin the short term with Bolivia. The Minutesad:

“The Vice-Chancellors reiterated their convictidrat through this dialogue process, with a realiatid
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therefore well assumed by both Parties that thig teeminology — Plan de Acciorand 13-
point Agenda) referred to the long-standing problemthe sovereign access. Point 6

(“Maritime Issue”) is clearly different from PoiBt(“Free Transit”}8’

459. Consistent with the spirit of the Algarve Reation, in February 2006, before the
mandate of Chilean President Ricardo Lagos endadedh Chancellor, Ignacio Walker,

expressed, after a meeting held with his Bolivianrterpart, “the desire of the Government
of Chile to build a future agenda to face pastasswhich are a result of the last five
meetings, [he also] noted the necessity of dialogoetinuity using an agenda without

exclusions™88

460. In March, the new Chilean Chancellor AlejanBpxley stated that there was “a very
sincere spirit on both sides to establish an omgnda, without exclusions, starting with

simple and concrete goals —especially in econosmnms— to make gradual progress. Once
trust has been generated between the two Goveranoent firm basis, we can set more

ambitious objectives for ourselve®®

461. As a result, the understanding concernindthéing and comprehensive character of
the “agenda without exclusions” established in 2@8@8 not unintended. At the OAS General
Assembly held in June 2006, it was recorded thateGhChancellor, Alejandro Foxley,

reaffirmed the “agreement of our Governments td& sepermanent substantial understanding

under this broad agenda, without exclusidiig”.

future approach the necessary agreements willdeheal. The Vice-Chancellors agreed to give conjirtoi
the dialogue, to which end the considered appeabntheir respective teams of technicians” (See BM,
Annex 120, CCM, Annex 341). Minutes of the meetitigat followed are found in BM, Annexes, 121-124.

587 The terminology used on the agenda of the OASe@gmssembly from 1979 to present has included ‘th
Maritime Problem of Bolivia’. See OAS Resolutions the “Maritime Problem” between 1979 to 1989 (BM,
Annexes 191, 192, 193, 194, 195, 196, 197, 198,209, 201).

68 BM Annex 151.

689 “president clarifies that she did not addressmiaitime issue with Evo Moralesl,a Nacion(Chile), 14
March 2006 BR, Annex 357.

690 Minutes of the # Plenary Meeting, 36Regular Session of the OAS General Assembly, & 2006,BR,
Annex 358
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462. At the OAS General Assembly held in 2007, \Bah Chancellor, David
Choquehuanca, confirmed the binding nature of thgefida of thirteen points” in a
framework “without exclusions”, by declaring thatThis agreement was reflected in the
bilateral meeting held on 17 and 18 July 2006. &itleen, both countries have been
committed to building an environment of mutual trusith the objective and firm
commitment to arrive at a final solution to Boligalandlocked condition®®! Chile’s
Chancellor, Alejandro Foxley, far from rejectingethposition held by his Bolivian
counterpart, confirmed it, acknowledging that “ageada was defined without exclusions
with thirteen points®? and that these topics had made different degriggogress.

463. In its Memorial, Bolivia stated that by 2008th countries were discussing the
possibility of creating a Bolivian enclave on th&il€an coasf® The Counter Memorial
minimizes this process by stating that “[tlhe VMnisters of both Stateexchanged ideas
concerning the establishment of a non-sovereigrstabarea for Bolivia in the zone of
Tiviliche, north of the town of Pisagua and southtlee Quebrada de Camarones, with a
special status to be negotiated between both Stéte¥onetheless, it was more than a simple
exchange of ideasl'he talks concerning thenclavehad begun in 2007 and, as Chile itself

recognizes, together, they made a visit to thentiaiesite in a Chilean helicopf&r.

464. Chile’s claim that “Bolivia did not then agstat there was any obligation underlying
this diplomatic dialogueé®®®, is not correct. The conversations regarding ¢helavein
Tiviliche were being developed within the “13-poigenda”, which included the “maritime
issue” (Point VI). During the negotiations both trRes considered that a definitive solution to
the “maritime issue” that would include sovereigshpuld not be discussed at an early stage.
Nonetheless, Bolivia manifested that, in the meaatiit would enjoy sovereign rights,

691 Minutes of the 4th Plenary Meeting, 37th Regdassion of the OAS General Assembly, 5 June 2BR7,
Annex 361

692 Minutes of the 4th Plenary Meeting, 37th Regdassion of the OAS General Assembly, 5 June 2BR7,
Annex 361

693 BM para. 213.

694 CCM, para. 9.19 (emphasis added).

695 Content of talks between the Delegations of Child Bolivia regarding Point 6 of the Agenda of fig-
points: The Maritime Issu8R, Annex 362.

6% CCM, para. 9.19.
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including legislative and judicial attributions,caadministration and executive power in the
area of the enclav®’’ There was every reason to believe that, at theoétiie Presidency of
Michelle Bachelet in late 2009, it would be possitd reach an agreement.

465. As agreed by both States, Bolivia sent Chileserved minute in December 2009 in
which the negotiations carried out were placed ecomrd. However, the Government of
President Bachelet decided not to sign this doctnserd left the decision for the coming
government. Sebastian Pifiera, new President okeChejected the formula that had been

previously negotiated between the Governments egiBents Morales and Bacheigt.
4, The agreement to propose and reach “concretgsible and useful” solutions (2010)

466. Chile submits that “Bolivia’'s statement irs iMemorial that Chile ‘suddenly
cancelled’ the PCM meeting planned to take plac®&lavember 2010 and ‘pulled out of
further negotiations’ is [...] misleading®® Chile adds that “[a]s the discussions between the
two States were elevated to the ministerial leteeé meeting of the PCM [...] were
suspended”, and this is how it was explained byMmaster of Foreign Affairs before the
OAS in June 2011%° This is not an accurate description of the fadlise meeting of
Presidents Pifiera and Morales on 17 December 201Dthe joint press release dated 17
January 2011, were the consequence of the suddeelizion by Chile of the PCM meeting
of November 2010.

697 Content of the talks between the Delegations fifeCand Bolivia regarding point 6 of the 13 Poirthe
Maritime IssueBR, Annex 362 See also “Moreno and the enclave: ‘Alternatithest divide the country
are not beneficial™, La Tercera (Chile), 5 Decemp810,BR, Annex 364

6% “The Bolivian enclave that was frustrated by Pi#fieLa Tercera(Chile), 5 December 201BR, Annex
363

69 CMC, I, para. 9.21.

70 However, before the OAS (XIL General Assembly) tigilean Foreign Minister Alfredo Moreno assured
that “Chile has indicated very clearly that it istrin a position to grant Bolivia sovereign accésghe
Pacific Ocean, much less without any [territor@mpensation” which meant that the discussion coeck
sovereign access and the acceptance of the fubgi@tiation would be subject to the condition ofiterial
exchange. Minutes of the Fourth Plenary MeetinthefOrganization of American States General Assgmbl
7 June 2011. CCM, Annex 359, p. 166.
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467. The Presidents of Bolivia and Chile, Evo Mesaand Sebastian Pifiera, decided to
create a High Level Bi-national Commission to gaterand exchange concrete, useful and
feasible proposals that could be negotiated. Meratel Pifiera agreed to design a framework
for the negotiations, and the Chancellors would l@&€ommission to progress in every issue,

especially in the maritime negotiatidfs

468. This Joint Declaration of 17 January 201loresal that the Ministers of Foreign
Affairs agreed to seek to “achieve concrete, fdassind useful solutions, for the benefit of
both countries and their peoples”. Similar termgemesed in the Joint Communiqué of 7
February 201192 All of them were virtually identical to those usédthe minutes of the

XXII Meeting of the PCM of 14 July 2010.

469. Although the so-called “concrete, feasibld aseful solutions” for resolving Bolivian
maritime landlocked condition were not submittedlemthe PCM, in February 2011, Chile
held informal talks with Bolivia, related to an ass to the sea without sovereignty through

anenclavelocated on the beach of Las Machas, on the nartihent of Arica®S.

470. In view of Chile’s failure to submit a writteproposal, Bolivian President, Evo
Morales, respectfully requested Chile to submit anceete proposal before 23 March
(Bolivian Day of the Sed)* Chile limited itself to recall that Chilean froets with Bolivia
were already settled by the 1904 TreRfjt was under these circumstances that, on 7 June
2011, the Bolivian Minister of Foreign Affairs askhis Chilean counterpart, before the OAS
General Assembly, “for immediate establishmentajoaf a process of bilateral and formal
negotiations on the basis of a written proposacsie, feasible and useful, with all Member

States of the Organization of American States asesses™®

701 |pid.

702 BM, Annex 166.

703 See CCM, Annex 360 and “The unknown offer fromefPa to Bolivia”’,La Tercera(Chile), 11 January
2015,BR, Annex 369.

704 BM, Annex 145.

705 BM, Annex 164.

06 BM, Annex 231.
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471. Bolivia interpreted that elevating the “miami¢ issue” to a ministerial level would
provide the opportunity for Chile to reconsiderntswy position. However, becoming aware of
the rigidity shown by President Pifiera and his tin of Foreign Affairs, Bolivia concluded
that it was virtually impossible to make any pragravith that Administration, decided to
dilute, or directly bury, the “maritime issue”. Theatter of sovereignty was not absent, on the

contrary, controversial manifestations were nm&de

472. To conclude, the factual record of the caseanstrates that it was Chile that in 2011,
arbitrarily, decided to modify its position and teject to negotiate a sovereign access of
Bolivia to the Pacific Oceaf’® referred Chile’'s decision to deny the existencethuf
commitment to negotiate forced Bolivia to resortth@ Court to obtain a judgment that
acknowledges the existence of the obligation, rsath by Chile and to compel Chile to

resume negotiations.
D. Final Remarks

473. It is well-established that, once an obla@atto negotiate arises, there exists a
requirement not only to enter into negotiations, &lso to pursue them as far as pos$iile
And it would not be the first time that States héneen ordered to return to the negotiating
table, demonstrating that failure in the negotapoocess does not have any effect nor does it
undermine the obligation, which remains alive apdasablé'.

474. The meaning of the expression “pursue therfaraas possible” is enshrined in the
general theory on obligations according to whiclkergwbligation is based on a cause. As
long as this cause does not disappear, the oldigatersists. In international law this

707 See. El Dia (Bolivia) 28 January 20BR, Annex 368.

708 BM, Annexes 218, 226 and 228.

709 Railway Traffic between Lithuania and Poland, PJG.Series A/B, No. 42, 1931, at p. 116. See Glsapter
2 (Sections A and B) and Chapter 7 (B) of the Reply

70 North Sea continental Shelf (Federal Republic ofrr@any/Denmark, Federal Republic of
Germany/Netherlands), Judgment, I.C.J. Reports 2647, para. 87.

"1 For this theory developed in civil law see, fostamce, J. Carbonnier, Droit civil, Tome 4, Ledigations,

Paris, Presses universitaires de France, p. 119.
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relation between the obligation to negotiate ancdt#use has been authoritatively captured in
the following terms:
“Lorsqu’une obligation & laquelle des Etats s'étaiebligés se solde par un échec,
'obligation est-elle éteinte ? se maintient-elles@siste-t-elle d’'une maniére
permanente ?....0n pourrait répondre....qu’a défauttiebs indications tirées des
circonstances, une telle obligation subsiste tarit gxiste raisonnablement des

chances d’aboutir, car une obligation cesse d'exisjuand elle a perdu sa
w12
cause...

475. The cause of today’s Chilean obligation tgatete a sovereign access to the Pacific
Ocean arose more than a century ago from a comnterest between the Parties. Bolivia's
interest has always been inextricably linked witle turgent necessity to overcome the
obstacles resulting from its landlocked conditiamd ahe serious consequences that this
situation entails in socio-economic or regional elepment terms. Chile’s reasons are not
different, as it has recognized since the beginmhghis now too long of a journey. The

words of President Domingo Santa Maria could nanbee revealing when, as early as 1884,

he declared that:

“Bolivia cannot remain as it is, as it cannot eithand over its trading only to our
customs. No people can live and develop in suclditons. We, as to support
Bolivia, on one hand, so we cannot share it ambegeighbours, and so we can
take over its wealth and unite our interests, @dther hand, we must grant it an
access of its own to the Pacific, where our infeeemould be always efficient,
and take the territory to the south, where borates mines among others can be
found, which remunerate our work and would give thecasion to the
consumption of our products. There is a problen tieeds a solution here... |
repeat, we cannot and we must not kill Bolivia tisatot our interest*3

476. The same motivation led Chile, shortly aftex end of the Pacific War, to negotiate
with Bolivia and to conclude the 1895 Treaty onrifery Transfef'4 Half a century later,
similar reasons guided the visit of Chilean Prasid&onzalez Videla, to the United States in

April 1950. Chile and Bolivia resumed negotiatioms 1975, again in 1986, and again

72 p. Reuter, « De l'obligation de négocier », implocessso internazionale, Studi in onore di Gaetano
Morelli, Milano: Giuffré, 1975, p. 727 (emphasisded!).

73BM, Annex 36 (emphasis added).

14 BM, Annex 98.
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between 2000 and 2011 for the exact same reastieseTnegotiations persisted during all
these decades because the desired objective tefuie the mutual interest of both parties

and it was firmly believed that a solution was ale/attainable and feasible.

477. It was in the full exercise of its sovereigiitgt Chile committed itself to negotiate a
sovereign access to the sea for Bolivia. How caieGlow reasonably explain to this Court
that its interests are no longer compatible with tfegotiation of a sovereign access to the
Pacific Ocean, (as Chile did in 1895, in 1920, BbQ, in 1961, in 1975 etc., all dates
corresponding to very clear statements declargtpitllingness” to negotiate)? How do these
intentions suddenly become fatally irreconcilablghwthe promised solution to Bolivia’s

landlocked condition? The answer is simple: Chadermot.
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SUBMISSIONS AND PRAYER FOR RELIEF

For the reasons given above, Bolivia requests thetG@o adjudge and declare that:

(a) Chile has the obligation to negotiate with Boliwmorder to reach an agreement

granting Bolivia a fully sovereign access to theif@aOcean;
(b) Chile has breached the said obligation; and

(c) Chile must perform the said obligation in goodHapromptly, formally, within a
reasonable time and effectively, to grant Bolividully sovereign access to the

Pacific Ocean.

21 March 2017

Eduardo RODRIGUEZ VELTZE

Agent of the Plurinational State of Bolivia
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Uriburu, to the Minister of Foreign
Affairs of Chile, 13 August 1971
(Original in  Spanish, English
translation)
299. G. Gonzalez Videla, Memoirs
(1975), pp. 892 — 907 (extract)
(Original in  Spanish, English 677
translation)
300. *“Chile is determined to face thedJltima HoraNewspape(Bolivia)
landlocked condition problem with
frankness”,Ultima Hora (Bolivia), 1
March 1975 709
(Original in  Spanish, English
translation)
301. “Bolivia and Chile work together toHoy Newspape(Bolivia)
solve the landlocked condition
problem”, Hoy (Bolivia), 4 March
1975 713
(Original in  Spanish, English
translation)
302. *“Bolivia and Chile will try to HoyNewspape(Bolivia)
materialize ‘the spirit of Charana’,
said Gutierrez”, Hoy (Bolivia), 9
April 1975 717
(Original in  Spanish, English
translation)
303. Verbatim Record of the 2379thttp://www.un.org/en/ga/search/view
Plenary Meeting, 30th Session of thedoc.asp?symbol=A/PV.2379
United Nations General Assembly,
UN Doc A/PV.2379, 8 October 1975
721
(extract)
(Original in English)
304. Note from the Bolivian AmbassadoArchives of the Ministry of Foreign
to Chile, Guillermo Gutierrez VeaAffairs of Bolivia 729

Murguia, to the Minister of Foreign
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Affairs and Worship of Bolivia,
Alberto Guzman Soriano, N°
625/244/75, 18 November 1975
(Original in  Spanish, English
translation)

305.

Note from the Bolivian AmbassadoArchives of the Ministry of Foreign

to Chile, Guillermo Gutierrez VeaAffairs of Bolivia

Murguia, to the Minister of Foreign

Affairs and  Worship of Bolivia,

Alberto Guzman Soriano, N° 733
674/259/75, 9 December 1975

(Original in  Spanish, English

translation)

306.

“Basic documents that substantiate. F. GuachallaBolivia-Chile: The
the Bolivian-Chilean agreement irMaritime negotiation 1975-1978
regard to the maritime issue’kl (1982), pp. 92 — 95

Diario (Bolivia), 6 January 1976

(Original in  Spanish, English

translation)

745

307.

Note from the Bolivian AmbassadoArchives of the Ministry of Foreign
to Chile, Guillermo Gutierrez VeaAffairs of Bolivia

Murguia, to the Minister of Foreign

Affairs and Worship of Bolivia,

Alberto Guzman Soriano, N°

130/85/76, 19 February 1976

(Original in  Spanish, English

translation)

755

308.

Note from the Bolivian AmbassadoArchives of the Ministry of Foreign

to Chile, Guillermo Gutierrez VeaAffairs of Bolivia

Murguia, to the Minister of Foreign

Affairs and Worship of Bolivia

Alberto Guzman Soriano, N° 765
204/136/76, 19 March 1976

(Original in  Spanish, English

translation)

309.

Clarification of the Bolivian Ministry L. F. GuachallaBolivia-Chile: The

of Foreign Affairs, 19 April 1976 Maritime Negotiation, 1975-1978 773
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e TITLE SOURCE e
(Original in  Spanish, English(1982), pp. 96 — 97
translation)
310. Note from the Minister of ForeignArchives of the Ministry of Foreign
Affairs and Worship of Bolivia, Affairs of Bolivia
Oscar Adriazola Valda, to the
Bolivian Ambassador to Chile,
Adalberto Violand, 779
3 May 1976
(Original in  Spanish, English
translation)
311. Verbatim Record of the 18Plenary http://www.un.org/ga/search/view d
Meeting, 3% Session of the Unitedoc.asp?symbol=A/31/PV.18
Nations General Assembly, UN Doc
A/31/PV. 18, 5 October 1976
789
(extract)
(Original in English)
312. Note from the Bolivian AmbassadoArchives of the Ministry of Foreign
to Chile, Adalberto Violand, to theAffairs of Bolivia
Minister of Foreign Affairs and
Worship of Bolivia, Oscar Adriazola,
N° 1093/481/76, 7 December 1976 797
(Original in  Spanish, English
translation)
313. R. Diaz Albonico, M. T. Infante Annuaire  Francais de  Droit
Caffi and F. Orrego Vicufiales International, volume 23, 1977, pp.
négociations entre le Chili et 1a343 — 356
Bolivie relatives & un accésttp://www.persse.fr/doc/afdi_0066-
souverain a la mef1977) 3085 1977 num_23 1 2043 807
(Original in French)
VOLUME 4
ANNEXES 314 — 344
314. Note from the Bolivian AmbassadoArchives of the Ministry of Foreign

to Chile, Adalberto Violand, to theAffairs of Bolivia
Minister of Foreign Affairs of
Bolivia, Oscar Adriazola, N°

823
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e TITLE SOURCE e
281/140/77, 7 April 1977
(Original in  Spanish, English
translation)

315. Joint Declaration by the Ministers ofArchives of the Ministry of Foreign
Foreign Affairs of Bolivia and Peru,Affairs of Bolivia
7 June 1977
(extract) 833
(Original in  Spanish, English
translation)

316. Ministry of Foreign Affairs of Chile
History of the Chilean-Bolivian
Negotiations 1975-19741978], pp.

5 — 9 (extract) 847
(Original in English)

317. Address by the President of BoliviaGGeneral Secretariat of Information of
Hugo Banzer, 23 March 1978he Presidency of the Republic of
(extract) Bolivia, The Outlet to the Sea: An
(Original in  Spanish, Englishimperative Need1978), pp. 30 —36 853
translation)

318. Public explanation made by thé&eneral Secretariat of Information of
President of Bolivia, Hugo Banzerthe Presidency of the Republic of
in regard to the rupture of diplomati®olivia, The Outlet to the Sea: An
relations with Chile, 30 March 1978 Imperative Nee@1978), p. 37 — 49

. ) ; . 869
(Original in  Spanish, English
translation)

319. Minutes of the 8 Plenary Meeting, Organization of American States,

9" Regular Session of the OASSeneral Assembly, ™ Regular
General Assembly, 24 October 197%ession, 1979, Vol. Il,
(Original in  Spanish, EnglishOEA/Ser.P/1X.0.2 (1980) 897
translation)

(Submitted by Bolivia as Annex 202

to its Memorial)

320. *“Reserved Report on PorHoy Newspaper (Bolivia)

Negotiations with Allende”, Hoy 933

(Bolivia), 3 December 1983
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(Original in  Spanish, English
translation)

321. *“Orfila praises Colombia’s initiativeUItima HoraNewspaper (Bolivia)
in regard to Bolivia’s landlocked
condition”, Ultima Hora (Bolivia),
21 November 1983
(Original in  Spanish, English
translation)

949

322. Letter from the Minister of ForeignU. Figueroa Pla, The Bolivian
Affairs of Chile, Miguel Alex Maritime Claim before International
Schweitzer, to the Minister ofFora(2007), pp. 502 — 503
Foreign  Affairs of Colombia,
Rodrigo Lloreda, 15 December 1983 953
(Original in  Spanish, English
translation)

323. J. DunkerleyRebellion in the Veins,
Political Struggle in Bolivia, 1952-
82(1984), pp. 10 — 13 (extract) 959
(Original in English)

324. Note from the PermanentArchives of the Ministry of Foreign
Representative of Bolivia to theAffairs of Bolivia
United Nations, Jorge Gumucio
Granier, to the Minister of Foreign
Affairs of Bolivia, Jose Ortiz

Mercado, MRB 58/84, 16 February 967
1984
(Original in  Spanish, English
translation)

325. Aide Memoire “Meeting held with Archives of the Ministry of Foreign
Chancellor Jaime del Valle”, 26Affairs of Bolivia
April 1984 999
(Original in  Spanish, English
translation)

326. Report from the Ministry of ForeignArchives of the Ministry of Foreign
Affairs of Bolivia concerning the Affairs of Bolivia 1009

Bolivian-Chilean negotiations
between 1983 and 1984, 9 November
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1984
(Original in  Spanish, English
translation)

327. H. Mufioz,The Foreign Relations of
the Chilean Military Government
(1986), pp. 142 — 143 (extract)
(Original in  Spanish, English
translation)

1021

328. “Guillermo Bedregal — ConciliatoryPresenciaNewspaper (Bolivia)
attitude with Chile does not mean
renouncing the sea”, Presencia
(Bolivia), 25 February 1986 1027
(Original in  Spanish, English
translation)

329. Note from the Consul General oArchives of the Ministry of Foreign
Bolivia to Chile, Jorge Siles Salinasiffairs of Bolivia
to the Minister of Foreign Affairs of
Bolivia, Valentin Abecia, CGB N°
190-066/86, 30 April 1986
(Original in  Spanish, English
translation)

1031

330. Note from the Consul General oArchives of the Ministry of Foreign
Bolivia in Chile, Jorge Siles SalinasAffairs of Bolivia
to the Minister of Foreign Affairs of
Bolivia, Guillermo Bedregal, CGB
N° 279-115/86, 13 June 1986
(Original in  Spanish, English
translation)

1047

331. Note from the Consul General oArchives of the Ministry of Foreign
Bolivia in Chile, Jorge Siles SalinasAffairs of Bolivia
to the Minister of Foreign Affairs of
Bolivia, Guillermo Bedregal, CGB
N° 586-240/86, 2 November 1986
(Original in  Spanish, English
translation)

1053
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332. Communiqgué of the Minister ofPress and Information Direction of
Foreign  Affairs of  Bolivia, the Ministry of Foreign Affairs and
Guillermo Bedregal, 13 NovembeWorship of Bolivia, Informative
1986 Newsletter N° 032, 15 - 30 1061
(Original in  Spanish, EnglishNovember 1986, pp. 23 — 24
translation)

333. Communiqué of the Minister ofPress and Information Direction of
Foreign Affairs of Chile, Jaime delthe Ministry of Foreign Affairs and

Valle, 13 November 1986 Worship of Bolivia, Informative 1067
(Original in  Spanish, EnglishNewsletter N° 032, 15 - 30
translation) November 1986, p. 24

334. Note from the PermanentArchives of the Ministry of Foreign
Representative of Bolivia to theAffairs of Bolivia
United Nations, Jorge Gumucio
Granier, to the Minister of Foreign
Affairs of Bolivia, Guillermo 1071
Bedregal, 20 November 1986
(Original in  Spanish, English
translation)

335. Ministry of Foreign Affairs of the
Republic of Bolivia, Tricolor.
History and Projections of Peace,
Development and Integration of the
Bolivian — Chilean Maritime Dispute 1079
(1988), pp. 49 — 54, 192 — 194
(Original in  Spanish, English
translation)

336. Minutes of the » Meeting, 22 Organization of American States,
Regular Session of the OAS Gener@eneral Assembly, 22 Regular
Assembly, 19 May 1992 Session, 1992, Vol. Il,

(Original in  Spanish, EnglishOEA/Ser.P/XXI1.0.2 (1993) 1099
translation)
337. J. Gumucio GraniefThe Landlocked
Condition of Bolivia in the World
Fora (1993), pp. 94 — 95 (extract) 1125

(Original in  Spanish, English
translation)
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338.

Minutes of the B Meeting of the Organization of American States,
General Commission, 23 Regular General Assembly, 28 Regular
Session of the OAS Generabession, 1993, Vol. Il,
Assembly, 9 June 1993 OEA/Ser.P/XXI11.0.93 (1994),
(Original in  Spanish, English

translation)

1131

339.

“Chile is willing to solve pending La RazorNewspape(Bolivia)
problems with Bolivia”, La Razon

(Bolivia), 20 July 1993

(Original in Spanish, transcription in

Spanish, English translation)

1157

340.

P. Carvajal PradoCharafia — An
Agreement between Chile and
Bolivia and the third party at odds
(1994), p. 27 (extract)

(Original in  Spanish, English
translation)

1163

341.

Joint notes issued by Enrique Correarchives of the Ministry of Foreign
and Horst Grebe, 28 May 1996 Affairs of Bolivia

(Original in  Spanish, English

translation)

1167

342.

A. Ostria Gutierrez,Notes on Port
Negotiations with Chilg1998) pp.
4,55 - 56, 201 — 202 (extracts)
(Original in  Spanish, English
translation)

1173

343.

Verbatim Record of the 21Plenary http://www.un.org/en/ga/search/view
Meeting, 58" Session of the United_doc.asp?symbol=A/53/PV.21
Nations General Assembly, UN Doc

A/53/PV.21, 30 September 1998

(Original in English)

1185

344.

J. Escobari CusicanqubDiplomatic
History of Bolivig Vol. II, (1999), p.
174 (extract)

(Original in  Spanish, English
translation)

1191
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345. Minutes of the # Plenary Meeting, Organization of American States,

29" Regular Session of the OASSeneral Assembly, 29 Regular
General Assembly, 8 June 1999  Session, 1999, Various Documents,
(Original in  Spanish, EnglishvVol. 1, OEA/Ser.P/XXIX-O0.2 1195
translation) (1999)

346. Verbatim Record of the J0Plenary http://www.un.org/en/ga/search/view
Meeting, 54' Session of the United doc.asp?symbol=A/54/PV.20
Nations General Assembly, UN Doc 1291
A/54/PV.20, 1 October 1999
(Original in English)

347. R. Orias Arredondo, The UDAPEX, Bolivia. Issues of the
International Law and the Maritimelnternational Agenda (2000), pp.
Negotiations with Chile 378-379 (extract) 1297
(Original in  Spanish, English
translation)

348. Minutes of the # Plenary Meeting, Organization of American States,

30" Regular Session of the OASseneral Assembly, 30 Regular
General Assembly, 6 June 2000  Session, 2000, Vol. I, OEA/ Ser.
(Original in  Spanish, EnglishP/XXX.-O.2 (2000) 1233
translation)

349. Verbatim Record of the 35Plenary https://documents-dds-
Meeting, 59" Session of the Unitedny.un.org/doc/UNDOC/GEN/N00/65
Nations General Assembly, UN Do®/23/PDF/N0065023.pdf?OpenElem
A/55/PV.25 20 September 2000gnt 1245
(extract)
(Original in English)

350. O. Pinochet de la Barr§ummary of

the War of the Pacific — Gonzalo
Bulnes(2001), p. 222 (extract)
(Original in  Spanish, English
translation)

1251
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351.

C. Bustos,Chile and Bolivia. A long
road from Independence to
Monterrey (2004), pp. 295 — 296
(extract)

(Original in  Spanish, English
translation)

1255

352.

O. Pinochet de la Barr&hile and
Bolivia: How much longer!(2004),
pp. 38 — 40, 72 — 73, 95 (extracts)
(Original in  Spanish, English
translation)

1261

353.

L. Maira and J. Murillo de La Rocha,
The long-standing conflict between
Chile and Bolivia. Two Perspectives
(2004), pp. 138 — 139, 151 — 152
(extracts)

(Original in  Spanish, English
translation)

1275

354.

A. Violand Alcazar, Sovereign
Return to the Sea. A Frustrated
Negotiation (2004), p. 286 — 287
(extract)

(Original in  Spanish, English
translation)

1285

355.

Minutes of the | Meeting of theArchives of the Ministry of Foreign

Bolivia-Chile Working Group on Affairs of Bolivia
Bilateral Affairs, 9 August 2005

(Original in  Spanish, English(Submitted by Bolivia as Annex 116

translation) to its Memorial)

1291

356.

Minutes of the XIV Meeting of the Archives of the Ministry of Foreign

Political Consultations Mechanism, &ffairs of Bolivia
October 2005

(Original in  Spanish, English(Submitted by Bolivia as Annex 117

translation) to its Memorial)

1319
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357. “President clarifies that she did ndta NacionNewspaper (Chile)
address the maritime issue with Evo
Morales”, La Nacion (Chile), 14 http://www.lanacion.cl/noticias/pais/
March 2006 presidenta-aclaro-que-con-evo-
(Original in  Spanish, Englishmorales-no-trato-cuestion-
translation) maritima/2006-03-13/213313.html

1343

358. Minutes of the 4th Plenary MeetingDrganization of American States,
36" Regular Session of the OASSeneral Assembly, 36 Regular
General Assembly, 6 June 2006  Session, 2006, Vol. I,
(Original in  Spanish, EnglishOEA/Ser.P/XXXVI-O.2 (2006)
translation)

1347

359. Minutes of the Ill Meeting of theArchives of the Ministry of Foreign
Chile-Bolivia Working Group on Affairs of Bolivia
Bilateral Affairs, 31 October 2006
(Original in  Spanish, English
translation)

1355

360. U. Figueroa Pla, The Bolivian
Maritime Claim before International
Fora (2007), pp. 95 — 99, 208 — 215,
221 — 222, (extracts) 1381
(Original in  Spanish, English
translation)

361. Minutes of the # Plenary Meeting, Organization of American States,
37" Regular Session of the OASSeneral Assembly, 37 Regular
General Assembly, 5 June 2007  Session, 2007, Vol. Il,
(Original in  Spanish, EnglishOEA/Ser.P/XXXVII-O.2 (2007) 1413
translation)

362. Content of the talks held between th&rchives of the Ministry of Foreign
Delegations of Chile and BoliviaAffairs of Bolivia
regarding point 6 of the Agenda of
the 13 Points: The Maritime Issue

(Original in  Spanish, English 1431
translation)
363. “The Bolivian enclave that waslLa TerceraNewspaper (Chile)
frustrated by Pifiera”’,La Tercera
(Chile), 5 December 2010 1455

(Original in  Spanish, English
translation)
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364. “Moreno and the enclave:La TerceraNewspaper (Chile)
‘Alternatives that divide the country
are not beneficial”, La Tercera
(Chile), 6 December 2010 1483
(Original in  Spanish, English
translation)
365. J. M. Concha,Chilean Initiatives
Towards a Strategic Alliance with
Bolivia (1879-1899)2011), pp. 68 —
70 (extract)
(Original in  Spanish, English 1487
translation)
366. R. Prudencio LizonHistory of the
Charafla Negotiation (2011), pp.
143 — 144, 192, 345 — 347 (extracts)
(Original in  Spanish, English 1495
translation)
367. “Silva Cimma discloses informationEl Mercurio Newspape(Chile)
regarding Aylwin, Pinochet and
bordering issues”, EI Mercurio http://diario.elmercurio.com/detalle/i
(Chile), 21 July 2012 ndex.asp?id={75697542-b6cd-49aa- 1509
(Original in  Spanish, English8fff-74ccbf42616e}
translation)
368. Debate between Presidents Moral&$ Dia Newspape(Bolivia)
and Pifiera, CELAC 2013, 28
January 2013
(Original in  Spanish, English 1515
translation)
369. “The unknown offer from Pifiera toLa TerceraNewspaper (Chile)
Bolivia”, La Tercera (Chile), 11
January 2015 1521

(Original in  Spanish, English
translation)
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370.

Note from The Ambassador of PerArchives of the Ministry of Foreign

to The Kingdom of The NetherlandsAffairs of Bolivia

Carlos Herrera, to the Registrar of

the International Court of Justice, 1525
Philippe Couvreur, 26 July 2016

(Original in English)

371.

Address by the President of thArchives of the Ministry of Foreign
Plurinational State of Bolivia, EvoAffairs of Bolivia

Morales Ayma, to the 38Period of

Sessions of the United Nations

Human Rights Council 1533
Geneva, 23 September 2016

(Original in  Spanish, English

translation)

372.

Note from the Permanent Mission ofrchives of the Ministry of Foreign
the Plurinational State of BoliviaAffairs of Bolivia

before the United Nations and other

International Organizations, to the

Presidency of the Human Rights

Council, N° MBNU-370/41, 10

October 2016

(Original in  Spanish, English

translation)

1553

373.

Historical Clarifications Concerning

the Origin of the Dispute Between

Bolivia and Chile 1559
(Original in English)
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| certify that the 373 annexes filed with this Regte true copies of the documents

reproduced and that the translations provided ererate.

Eduardo RODRIGUEZ VELTZE

Agent of the Plurinational State of Bolivia
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