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POLITICAL CONSTITUTION OF THE REPUBLIC OF COLOMBIA,
ARTICLE 101

(Constitutional Gazette No. 116 of 20 July 1991)






POLITICAL CONSTITUTION OF COLOMBIA

Constitutional Gazette No. 116 of 20 July 1991

(..)

Article 101.

The boundaries of Colombia are those established in
international treaties approved by Congress, duly ratified by the
President of the Republic, and the ones defined in arbitral wards
to which the Nation is a party.

The boundaries fixed in the manner set forth in this Constitution
may only be modified by virtue of treaties approved by
Congress, duly ratified by the President of the Republic.

Besides the continental territory, the archipelago of San Andrés,
Providencia, Santa Catalina and Malpelo are part of Colombia,
in addition to the islands, islets, keys, headlands and banks that
belong to it.

Also part of Colombia is the subsoil, the territorial sea, the
contiguous zone, the continental shelf, the exclusive economic
zone, the airspace, the segment of the geostationary orbit, the
electromagnetic spectrum and the space in which it operates, in
accordance with international law or the laws of Colombia in the
absence of international norms.

(..)
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ACTIO POPULARIS OF UNCONSTITUTIONALITY AGAINST ARTICLES
XXXT AND L OF THE PACT OF BOGOTA (LAW NO. 37 OF 1961),
SUBMITTED BY THE PRESIDENT OF THE REPUBLIC OF COLOMBIA
TO THE CONSTITUTIONAL COURT, 12 SEPTEMBER 2013

(Presidency of the Republic of Colombia)






Honourable Magistrates
Constitutional Court
E. S. D.

Ref.: Complaint against
Articles XXXI and L of the
Pact of Bogota (Law 37 of
1961)

Respectable Magistrates:

JUAN MANUEL SANTOS identified with [D. number
19123402, address you in exercise of a constitutional public
action to request the declaration of unconstitutionality of
articles XXXI and L of the American Treaty on Pacific
Settlement (Pact of Bogotd)”, incorporated in domestic law by
Law 37 of 1961, which in that part is also subject of the present
complaint.

LEGAL PROVISIONS CHALLENGED

The challenged paragraphs of Articles XXXI and L of the
American Treaty on Pacific Settlement (Pact of Bogotd) are
transcribed below, which were incorporated to national
legislation by Law 37 of 1961, that in that part is also object of
this complaint.

“ARTICLE XXXI. In conformity with Article 36,
paragraph 2, of the Statute of the International Court of
Justice, the High Contracting Parties declare that they
recognize, in relation to any other American State, the
jurisdiction of the Court as compulsory ipso facto,
without the necessity of any special agreement so long as
the present Treaty is in force, in all disputes of a
juridical nature that arise among them concerning:

a)  The interpretation of a treaty;

b)  Any question of international law,
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II.

I11.

¢)  The existence of any fact which, if established,
would constitute the breach of an international
obligation,

d)  The nature or extent of the reparation to be made
for the breach of an international obligation.”

ARTICLE L. If one of the High Contracting Parties
should fail to carry out the obligations imposed upon it
by a decision of the International Court. of Justice or by
an arbitral award, the other party or parties concerned
shall, before resorting to the Security Council of the
United Nations, propose a Meeting of Consultation of
Ministers of Foreign Affairs to agree upon appropriate
measures to ensure the fulfilment of the judicial decision
or arbitral award.

INFRINGED CONSTITUTIONAL NORMS

The challenged provisions violate articles 3, 9 and 101 of the
Political Constitution.

LEGAL BASIS
Introduction and summary of the charges formulated

Law 37 of 1961 approving the Pact of Bogotd predates the
Constitution of 1991. This complaint alleges that some
paragraphs of this law, which incorporated two provisions of the
Pact of Bogota to national legislation, permitting the automatic
modification of Colombia’s boundaries, based on a judgment of
the International Court of Justice, turned out unconstitutional.

It is about a supervening unconstitutionality inasmuch as
Article 101 of the Constitution provides that the country’s
boundaries may only be modified by an international treaty.

It is a constitutional rule that makes more concrete one of the
essential elements of Colombia’s sovereignty, which rests

" Law 37 of 1991, “by means of which the American Treaty on Pacific

Settlement (Pact of Bogota) ” is approved.



“exclusively” in the people (Article 3 of the Political
Constitution) and not in the International Court of Justice. In
addition, Article 9 provides that Colombia’s foreign relations are
based on national sovereignty and on the self-determination of
the peoples.

Therefore, Colombia’s boundaries with other States cannot be
altered by a judicial judgment handed down by the International
Court of Justice, which does not represent the people of
Colombia, or constitutes an expression of the self-determination
of the Colombian people, or is one of the means set forth in
Article 101 for fixing or modifying Colombia’s boundaries.

Nonetheless, articles XXXI and L of the American Treaty on
Pacific Settlement (Pact of Bogota), incorporated to domestic
law by Law 37 of 1961, permit for Colombia’s boundaries to be
modified by the International Court of Justice.

Article XXXI provides that “In conformity with Article 36,
paragraph 2, of the Statute of the International Court of Justice,
the High Contracting Parties declare that they recognize, in
relation to any other American State, the jurisdiction of the
Court as compulsory ipso facto, without the necessity of any
special agreement so long as the present Treaty is in force, in all
disputes of a juridical nature that arise among them concerning:
b) Any question of international law.” Therefore, the disputes
about land and maritime boundaries are part of the jurisdiction
of the International Court of Justice regarding Colombia. This
means that this article permits that land and maritime boundaries
be fixed, in case of a dispute between Colombia and other State
party to the Pact of Bogota, by a judgment of said Court.

Once the International Court of Justice hands down a judgment
modifying Colombia’s boundaries, the Pact of Bogota excludes
the possibility that the States enter into a treaty to settle their
disputes after the judgment, although the same International
Court of Justice has admitted that possibility, as shall be seen
further below.

Indeed, Article L mandates that the judgment of the
International Court of Justice be automatically executed since it
establishes that “if one of the High Contracting Parties should
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fail to carry out the obligations imposed upon it by a decision of

the International Court. of Justice or by an arbitral award, the
other party or parties concerned shall, before resorting to the
Security Council of the United Nations, propose a Meeting of
Consultation of Ministers of Foreign Affairs to agree upon
appropriate measures to ensure the fulfilment of the judicial
decision or arbitral award.”

The contradiction between the constitutional norms and these
two articles of the Pact of Bogotd incorporated by Law 37 of
1961, is manifest. While these permit that the International
Court of Justice modifies Colombia’s land and maritime
boundaries, article 101 of the Constitution clearly says that “the
boundaries fixed in the manner set forth by this Constitution can
only be modified by virtue of treaties approved by Congress,
duly ratified by the President of the Republic”.

The “the boundaries fixed in the manner set forth by this
Constitution”, the one adopted by the Constituent Assembly of
1991, are the ones drawn by the treaties in force in 1991. So was
provided for by the very same article 101 in indicating that “the
boundaries fixed in the manner set forth in international treaties
approved by Congress, duly ratified by the President of the
Republic, and those defined by arbitral awards in which the
Nation is a party”.

Therefore, if a treaty in force in 1991 fixed a land or maritime
boundary, it can only be modified through a treaty. It cannot be
modified by any other means. However, the challenged articles
permit to do so with a judgment of the International Court of
Justice.

This complaint also asserts (i) that the Constitutional Court is
competent to hear constitutional challenges against treaties
approved and ratified prior to 1991, and (ii) continues to have
competence to adjudge on the law approving the Pact of Bogota,
notwithstanding that the National Government denounced such
treaty in accordance with the procedure set forth in Article LVI.

In the following paragraphs it is shown that the Constitutional
Court is competent to pronounce upon this complaint by a
judgment on the merits. Then, the formulated charge is



developed and finally it is requested, either a declaration of
unconstitutionality of the challenged provisions, or that the
normative meaning contrary to articles 2 and 11 of the
Constitution is excluded from the domestic legal order.

2.  Competence of the Constitutional Court

The Constitutional Court is competent to hear the present
complaint by virtue of numeral 4 of article 241 of the
Constitution, since it is directed against a provision that makes
part of a law of the Republic. In effect, the challenged
provisions are part of Law 37 of 1961:

2.1 The evolution of the jurisprudence of the
Constitutional Court about the constitutional review
of treaties entered into prior to 1991 and their
approbatory laws.

According to the constitutional jurisprudence the competence of
the Court to review the constitutionality of a law approving a
treaty prior to 1991 is clear.

The jurisprudence of the Constitutional Court has evolved, but
the doctrine in force is that it does have competence to adjudge
upon the approbatory law of a treaty prior to the Constitution of
1991, when a citizen files a complaint in exercise of the public
action of unconstitutionality.

In Judgment C-027 of 1993 (Judge Simén Rodriguez
Rodriguez) the Court exercised constitutional review over the
Concordat between the Republic of Colombia and the Holy See,
and declared unconstitutional various excerpts of the treaty. The
approbatory law of the latter had been enacted prior to the
Constitution of 1991, for which it was not subject to the
previous integral review provided for in numeral 10° of Article
241. Then, a citizen challenged the law and the corresponding
treaty, this is, the Concordat. The Court declared the challenge
admissible with the argument that

“the Constituent Assembly did not prohibit nor excluded
the constitutional review of the pre-constitutional legal
order, in special the laws that incorporate to the
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domestic legal system international agreements or
treaties ratified before the new Constitution.”

Subsequently, in Judgment C-276 of 1993 (Judge Vladimiro
Naranjo Mesa) the Court upheld a different thesis and adjudged:

“SECOND. TO REFRAIN FROM rendering a decision
on the merits with respect to the constitutionality of the
“Treaty of International Civil Law and the Treaty of

International Commercial Law”, signed in Montevideo
on 13 February, 1889”.

Said treaty had been ratified by Colombia in 1993 and
accordingly Colombia had already given its international
consent to it. The Court considered that

“Once perfected, the international treaties establishes, by
definition, a binding rule of conduct to all signatory
States; enshrined in the principle pact sunt servanda,
which is a principle of security, justice and international
morals.

[.]

The mandatory character of the treaties already perfected
and in force for the states that are parties to them, is, then,
unquestionable in the light of international law principles.
One wonders what will happen in the event that a treaty
perfected prior to the entering into force of the 1991
Political Constitution resulted in a contradiction with one
of the mandates established in it. In that case the National
Government, and specifically the President of the Republic
and its Minister of Foreign Affairs, are called to be the
first ones to solve the problem. Therefrom, they are
provided of suitable mechanisms enshrined in the
Constitution itself and in international law, such as, the
recognition of a treaty, or its reform, or depending on the
case, its denunciation, if it is related to multilateral
treaties.

In any event, it is not the Constitutional Court the
competent to solve the problem, which could only be



possible through a citizen demand, which nowadays is
excluded from the constitutional order in force, or by the
officious control of the treaty, which is not allowed either
except under the modality of a previous control, as
enshrined in paragraph 10 of Article 241, which only
applies, in consequence, to the treaties that have been
perfected after the promulgation of the Constitution of
1991. In any case, being a Corporation, whose
competence falls only on the national scope, it cannot take
decision over commitments acquired by the Colombian
State in the international field.”

However, this thesis was later refuted by the same Court in
Judgment C-400 of 98 (Judge Alejandro Martinez Caballero),
which reviewed the constitutionality of the Vienna Convention
on the Law of Treaties between States and International
Organizations or between International Organizations. The
Court declared constitutional article 27 of said treaty, which
enshrines the principle pact sunt servanda. The Court declared
inapplicable Article 27 of that treaty, which enshrines the pacta
sunt servanda principle. Upon analyzing that article, the Court
found that the Constitution upholds a moderate monist system,
which harmonizes the obligation of the treaties with the internal
supremacy of the Constitution. To the constitutionality of the
principle of pact sunt servanda the Court added “four ineludible
consequences”. One of those consequences, according to the
Court, was that “a treaty that is contrary to the Constitution
should not be applied by the authorities, by virtue of the
peremptory mandate of the superior Article 4. Another
consequence was that “the doctrine developed by this Court in
Judgment C-276 of 1993 is no longer acceptable” and, on the
other hand, perfected treaties could be subject to constitutional
control.

This is the jurisprudence in force. It has been subsequently
reiterated by the Constitutional Court. The most recent judicial
order in this respect is Order 288 of 2010 (Judge Jorge Ivan
Palacio Palacio), whereby the Court ruled on a complaint
against the agreement between Colombia and the United States
on the use of military bases in Colombia by the armed forces of
that country.
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The agreement on the use of military bases in Colombia by the
armed forces of the United States had incidence in various
spaces of the national territory. While it did not directly regulate
constitutional rights, as was the case of the Concordat, its impact
in the people inhabiting the zones around the bases was clear. It
was also clear that obligations for Colombia derived from the
agreement which had to be approved by the people’s
representatives in the Congress of the Republic and then
reviewed by the Constitutional Court.

In this decision the Court noted:

“the public action of unconstitutionality against
international agreement has also been accepted by the
Jjurisprudence of this Court ever since its first decisions
and operates in at least three events:

(i) Against laws approving treaties entered into and
ratified prior to the Constitution of 1991. That was the
position set forth in the Judgment that examined a
complaint against the law approving the Concordat,
which was abandoned for a short period and later
reassumed in the Judgment that examined the Vienna
Convention on the Law of Treaties between States and
International Organizations.

[-]”

Therefore, jurisprudence admits the complaint against treaties
prior to 1991 approved by laws passed prior to the Constitution
of 1991 because otherwise the Constitutional Court would not
be able to fulfil its responsibility of defending the supremacy of
the Constitution.

The norms challenged on this occasion meet these requirements.
Articles XXXI and L of the American Treaty on Pacific
Settlement (Pact of Bogotd) were approved by Law 37 of 1961,
which in that part is also object of this complaint. Their content
permits the International Court of Justice to modify Colombia’s
land and maritime boundaries, affecting those people living in
the areas affected by the respective judgment of the Court. The
meaning of the challenged norms is overtly contrary to the
Constitution because while Article 101 of the Constitution



prohibits any modification of Colombia’s boundaries by any
means other than an international treaty, the Pact of Bogota
permits land and maritime boundaries—an international law
matter over which the International Court of Justice has
jurisdiction (Article XXXI of the Pact)—to be affected by a
judgment of the aforesaid Court, which execution is compulsory
(Article L of the Pact) notwithstanding that the boundary has
been modified by the judgment. Therefore, it is necessary to
defend the supremacy of the Constitution and this “treaty
contrary to the Constitution should not be applied by the
authorities by virtue of the superior peremptory mandate of
Article 47, as set forth by the Constitutional Court in Judgment
C-400 of 98 (Judge Alejandro Martinez Caballero), reiterating
the doctrine that treaties prior to 1991 and their respective
approbatory laws are subject to constitutional control.

The view that the text of the two articles of the Pact does not
refer explicitly to territorial and maritime limits of states, is
unacceptable. As was highlighted earlier, the boundaries
between American states have been disputed before the
International Court of Justice based on the Pact of Bogotd. That
is the interpretation that the International Court of Justice itself
has adopted. Therefore it cannot be argued that the Pact of
Bogotéd excludes boundary disputes. In any case, as has been
said by the Court, "if the legal provision supports multiple
interpretations, some of which violate the Charter but others
conform to it, then the Court must utter a conditional
constitutionality or interpretative judgment that establishes
which meanings of the provisions remain within the legal system
and which are not constitutionally legitimate.””

In conclusion, the Court is competent to hear this complaint and
to decide on the merits about the challenged norms.

2.2 The Pact of Bogota continues to produce effects for
Colombia notwithstanding that it was denounced by
Colombia because the Judgment of the International
Court of Justice was handed down prior to the
denunciation of the Pact.

? Judgment C-334 of 2010, Judge Juan Carlos Henao Pérez.
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Article LVI of the Pact permits the denunciation of the treaty
and regulates the effects of the same. Colombia denounced the
Pact of Bogotd on 27 November 2012.

Although it may not be invoked by a State to file a new
complaint against Colombia, the obligations acquired in
previous proceedings continue in force. In other words, the Pact
of Bogota shall continue to produce effects for Colombia on the
date this complaint is filed and on the date the judgment is
pronounced by the Constitutional Court.

Therefore, the Court should not refrain from rendering judgment
on the merits.

Article LVI of the Pact provides:

“Article LVI. The present Treaty shall remain in force
indefinitely, but may be denounced upon one year's
notice, at the end of which period it shall cease to be in
force with respect to the state denouncing it, but shall
continue in force for the remaining signatories. The
denunciation shall be addressed to the Pan American
Union, which shall transmit it to the other Contracting
Parties.

The denunciation shall have no effect with respect to
pending procedures initiated prior to the transmission of
the particular notification.”

Paragraphs 1 and 2 of the treaty must be harmonized. The first
paragraph provides that the Pact shall cease to be in force one
year after it is denounced. The second paragraph provides that
the denunciation shall have no effect over procedures initiated
prior to the transmission of the notification, from which it is
inferred that denunciation can produce effects over procedures
initiated subsequent to the notification.

The National Government has asserted that the jurisdiction of
the International Court of Justice ceased as of the notification of
Colombia, in accordance with paragraph two of Article LVI.



Whatever interpretation is adopted, it is clear that the
denunciation shall have no effect on the proceedings initiated
prior to the transmission of the respective notification. These
proceedings could have concluded or could be underway.

The proceeding that led to the two rulings of the International
Court of Justice modifying the maritime boundaries of
Colombia with Nicaragua already concluded in two judgments.
On 19 November 2012, the International Court of Justice
rendered judgment in relation to the dispute between Colombia
and Nicaragua concerning sovereignty over the Archipelago of
San Andrés, Providencia and Santa Catalina and maritime
delimitation between the continental shelf and exclusive
economic zones of both States. In the judgment entered on 13
December 2007, the same Court warned that the Esguerra-
Barcenas Treaty and the respective Exchange of Ratifications
had not fixed a maritime boundary between the two countries
and Meridian 82" was only a criterion for the assignment of the
islands.

Pursuant to Article 60 of the Statute, the judgments of the
International Court of Justice are not subject to appeal.’
Notwithstanding, the Statute of the International Court of Justice
permit two requests related to that process. Pursuant to articles
60 and 61 of the Statute of the Court, with respect to a judgment
of said Court it is admissible to request an interpretation and a
revision. The request of interpretation seeks to clarify the
meaning and scope of the judgment and has no limit in time.
The request of revision requires the discovery of new evidence,
unknown for Colombia before the Judgment, “of such a nature
as to be a decisive factor”. This means, that it must be a fact that
provic}‘es a basis for questioning the decision adopted by the
Court".

Statute of the ICJ. Article 60. “The judgment is final and without appeal.
In the event of dispute as to the meaning or scope of the judgment, the
Court shall construe it upon the request of any party.”

Application for the Revision of the Judgment of 11 September 1992 in the
case concerning the Land, Island and Maritime Frontier Dispute (El
Salvador / Honduras: Nicaragua intervening) (El Salvador v. Honduras),
judgment, I.C.J. Reports 2003, p. 392, Paragraph 40.
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In addition, some State, especially Nicaragua, could defend the
thesis that Colombia continues subject to the compulsory
jurisdiction of the Pact until November 27, 2013. Nicaragua, for
example, could proceed to bring before the International Court
of Justice the application it has announced asking it to recognize
an extended continental shelf of 350 nautical miles and to fix a
new boundary with Colombia close to Colombia’s continental
coast in the Caribbean Sea. Colombia would challenge both the
jurisdiction of the Court and this claim, but the International
Court of Justice would decide if it has jurisdiction and
competence with respect to this new dispute.

Now then, the constitutional jurisprudence has constantly said
that

“In guarding the integrity and supremacy of the
Constitution, it should know what provisions have been
challenged and repealed, provided that such norms
continue to produce legal effects. On the other hand, if
the challenged norm excluded from the legal framework
no longer produces legal effects or never produced them,
the judgment of constitutionality is innocuous due to a

lack of object ™.

The Pact of Bogota, in virtue of its denunciation by Colombia, is
no longer in force for Colombia, in the abstract, with respect to
future judicial proceedings, but it continues to produce effects
because a judgment was rendered in a proceeding against
Colombia, which modified its maritime boundaries in the waters
of the Archipelago and affected the unit of the archipelago,
together with another proceeding announced by Nicaragua to
request recognition of an extended continental shelf, which
would reduce the extension of the continental shelf derived from
Colombia’s continental coasts.

Therefore, the Constitutional Court is competent to deliver a
judgment on the merits on this complaint and to review the

> Judgment C-505 of 1995, Judge Alejandro Martinez Caballero.
Reiterated, among others, in Judgment C-193 of 2011, Judge Mauricio
Gonzalez Cuervo.



challenged legal norms for the purpose of defending the
supremacy of the Constitution.

3. Development of the charge of violation of Articles 2
and 101 of the Constitution

3.1 The pact of Bogota allows land and maritime
boundaries to be modified ipso facto by a judgment
of the International Court of Justice

The Pact of Bogotd does not exclusively regulate disputes
concerning territorial matters. It deals with all international law
matters that could arise between States. These include, among
others, territorial disputes, but also other kind of disputes. As an
example, this has been invoked before the International Court of
Justice in order to substantiate litigation relating to
extraterritorial® armed actions and fumigations with herbicides’.

However, territorial disputes are matters resolved under the Pact
of Bogotd.® This is because Article XXXI defines the
jurisdiction of the International Court of Justice in a broad
manner. It provides:

“ARTICLE XXXI. In conformity with Article 36,
paragraph 2, of the Statute of the International Court of
Justice, the High Contracting Parties declare that they
recognize, in relation to any other American State, the
jurisdiction of the Court as compulsory ipso facto,
without the necessity of any special agreement so long as
the present Treaty is in force, in all disputes of a
Jjuridical nature that arise among them concerning:

a)  The interpretation of a treaty,

b)  Any question of international law;

Honduras v. Nicaragua Case.
Ecuador v. Colombia Case.
Nicaragua v. Honduras Case.
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¢)  The existence of any fact which, if established,
would constitute the breach of an international
obligation,

d)  The nature or extent of the reparation to be made

iz

for the breach of an international obligation”.

The Pact of Bogota does not contain norms related to the
incorporation of international decisions. This is a matter left to
the domestic legislation of each State.

However, Article L creates a proceeding for the enforcement of
the International Court of Justice judgments. Article L provides:

“ARTICLE L. If one of the High Contracting Parties should fail
to carry out the obligations imposed upon it by a decision of the
International Court. of Justice or by an arbitral award, the other
party or parties concerned shall, before resorting to the Security
Council of the United Nations, propose a Meeting of
Consultation of Ministers of Foreign Affairs to agree upon
appropriate measures to ensure the fulfillment of the judicial
decision or arbitral award.”

Therefore, at first glance, the Pact of Bogota really permits the
modification of the territorial and maritime boundaries of the
Colombian State without a treaty signed by the President of the
Republic and approved by the Congress of the Republic, as
established by Article 101 of the Constitution.

The Pact of Bogota permits the modification of “the boundaries
fixed in the manner set forth in this Constitution” without
following the procedures laid down in the Constitution. A
decision of the International Court of Justice would modify ipso
facto the land and maritime boundaries.

This automatic modification is inadmissible because the
Constitution gives a Constitutional rank to the boundaries drawn
by virtue of the treaties prior to 1991. Those are the boundaries
referred to in the first paragraph of Article 101, v.gr., “the
boundaries fixed in the manner set forth by this Constitution,”
which means, the boundaries that in 1991 were “established in



international treaties approved by the Congress, duly ratified by
the President of the Republic.”

First paragraph of article 101 of the Constitution provides:

“The boundaries of Colombia are those established in
international treaties approved by the Congress, duly ratified by
the President of the Republic, and those defined by arbitral
awards to which the Nation is party.”

In turn, the second paragraph sets forth a unique procedure for
the modification of those boundaries. The only way permitted in
the Constitution to change those boundaries is by concluding a
treaty.

Second paragraph provides that

“The boundaries fixed in the manner set forth in this
Constitution, could only be modified by virtue of treaties
approved by the Congress, duly ratified by the President of the
Republic.”

The best interpretation of Article 101 of the Constitution is the
one that has been set forth by the Constitutional Court in its
judgments: any modification of boundaries demarcated prior to
1991 by a treaty, including the boundaries in maritime spaces
such as those derived from the Archipelago of San Andrés and
Providencia, requires an international treaty followed by a
constitutional reform.

3.2 The meaning of Article 101 of the Constitution and
the decision rendered by the Constituent Assembly
not to accept for judgments to fix Colombia’s
boundaries.

Article 101 of the Constitution prohibits the automatic
incorporation of judgments of the International Court of Justice
that change the boundaries of Colombia.

When a judgment of the International Court of Justice modifies
the boundary previously established in international instruments
in force prior to 1991, Article 101 mandates that a new treaty
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must be concluded wherein Colombia agrees with the concerned
states on the situation of the boundary, and on the rights of the
Colombian citizens affected after the judgment.

Therefore, a judgment of the International Court of Justice of
such scope cannot be automatically applied, but instead it
requires a complex process of incorporation or harmonization of
its effects along with other constitutional precepts.

This process requires the concurrence of the three branches of
public power, since the treaty, once signed by the Executive, is
approved by the Congress, and adjudged by the Constitutional
Court, before it is finally ratified by the President of the
Republic.

The first paragraph of article 101 of the Constitution provides
two sources in order to establish the boundaries of Colombia: (i)
international treaties and (ii) arbitral awards.

During the National Constituent Assembly a similar text was put
forward that included a third category of the instruments:
international judgments.’

In the Constitutional Gazette No. 80 it is included a letter from
the Vice-minister of External Affairs, who suggested the
following text: “The boundaries of Colombia are those that had
been fixed, or that will be hereafter fix, by international treaties
validly concluded and ratified in accordance with this
Constitution and the laws, by judgments or by arbitral awards
dully recognized.”

However, this reference to judgments was omitted in the final
text of Article 101, which only refers to awards. Thus, the
Constituent Assembly only permits the boundaries of Colombia
to be fixed by means where the State in exercise of its
sovereignty specifically consents to a new boundary. In
concluding a treaty, State’s consent is given in a direct manner
over all the terms of the treaty. In appointing arbitrators and in

% A letter from the Vice-Minister of External Affairs, Rodrigo Pardo, who

suggested the quoted text is transcribed in the Constitutional Gazette No.
80.



delimitating the object of its competence, the consent of the
State is given over who decides and over what can be decided.

The expression “arbitral award” has not been explained in depth
by the International Court of Justice. The relevant arbitral award
for the definition of Colombia’s territory in the Caribbean is the
award rendered in 1900 by Emile Loubet, President of France,
on the boundary between Colombia and Costa Rica.'
According to the International Court of Justice, an arbitral award
results from the “settlement of differences between states by
judges of their own choice and on the basis of respect for law.”"!
For the Court, a decision is not an arbitral award if the parties
have not chosen the people in charge of deciding or have not
indicated the method to make the decision, which can be in law
or equity. 2

Therefore, the concept of “award” does not include the
judgments rendered by the International Court of Justice,
because those are rendered by a judicial organ not chosen by the
parties. A proposal was made during the National Constituent
Assembly to include a reference to “judgments” in the boundary
of Colombia'®. This reference was not adopted in the final
version of article 101, which only refers to “arbitral awards”.
This reference is consistent with the Constitutional Court’s
thesis in the sense that “the Constituent Assembly had a ‘master
image’ of what was the consolidated territory of Colombia”'*.
This master image included the arbitral award issued by the
President of France in 1900, but no international judgment,
because Colombia had never been a party to a delimitation
process before the International Court of Justice.

In effect, the difference between an award and a judgment is
enormous. In the case of judgments, the State does not give its

Award Relating to the Boundary between Colombia and costa Rica, UN
Reports of International Arbitral Awards, Vol. 28, p. 341
(www.un.org/law/riaa).

Maritime Delimitation and Territorial questions between Qatar and
Bahrain, Merits, Judgment, I.C.J. Reports 2001, p.40, paragraph 113.
Ibid., paragraph 114.

See Anexes No. 1 and 4 to the proposal presented by the constituent
Gustavo Zafra Roldan in the Constitutional Gazette No. 80.

Judgment C-1022 of 1999, Judge Alejandro Martinez Caballero.
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consent in respect of the three main aspects: who decides, what
should be decided and which results are inadmissible.

In effect the judges are chosen by other States through a
procedure at the General Assembly of the United Nations
Organization, where Colombia has little effective incidence.

The concrete object of the dispute is defined by the Applicant
State and then by the judges of the Court. The above, is clearly
derived from challenged article XXXI. In abstract, States submit
ipso facto to the jurisdiction of the International Court of Justice
without the respondent State being able to circumscribe the
object of the dispute, as can be gleaned from the provisions of
the challenged article. This was evident in the judgment
rendered on 19 November in the dispute between Colombia and
Nicaragua because the Court did not limit itself to decide with
respect to the sovereignty of the formations but also ruled with
regard to the maritime boundary. Neither did it focus its
judgment on the relevant area comprised in the Esguerra-
Béarcenas Treaty (waters between the Archipelago and
Nicaragua’s coast), but extended its judgment to another
relevant area located between the Archipelago of San Andrés
and Providencia and the Colombian continental coast. The
International Court of Justice not only sustained that the
Meridian 82 was not a boundary,'’ but decided to delimit the
exclusive economic zones and continental shelves. It is true that
Colombia argued against this, but it did so in light of the
previous non-appealable fact that the International Court of
Justice, notwithstanding Colombia’s objection and manifestation
that it did not recognize its jurisdiction, decided that Colombia

"> The Exchange of Notes of the Esguerra-Barcenas Treaty was also given a
constitutional rank by the 1991 Constitution. This is integral part of the
Esguerra-Barcenas treaty and besides it was taken into account by the
Constituent Assembly as part of the “master image” of the national
territory. The limit fixed by the Exchange of Notes changed with the 2007
and 2012 judgments of the International Court of Justice, and there is a
contradiction between the “master image” constitutionalized in 1991
through article 101 and the text of the Exchange of Notes. There is a
direct contradiction between both judgments and the Exchange of Notes.
Where the Exchange of Notes establishes that the western boundary of the
Archipelago is the Meridian 82, the judgments sustain that (i) this not a
maritime limit (2007 judgment) and (ii) there is another limit (2012
judgment).



was compelled by the Pact of Bogotd to submit to the
jurisdiction of the Court. In the ruling (3) on the operative part
of the Judgment of 13 December 2007 concerning Colombia’s
objections, the Court invoked article XXXI of the Pact of
Bogota as the basis of its jurisdiction to adjudge on the
sovereignty of each state with respect to maritime formations
(3(a)) and with respect to the maritime boundary (3(b)) between
Colombia and Nicaragua.

Additionally, the result of the new boundary cannot be appealed,
since the Statute of the Court of The Hague, in its above-
mentioned article 60, establishes that the judgments are without
appeal, therefore Colombia cannot controvert the merits of the
judgment. It is true that some applications proceed, but their
scope and conditions are highly restricted. An application for
interpretation is available to request a clarification of the scope
of the decision, but not to modify it, and the application for
revision, to demonstrate that there is new evidence that must be
brought to the Court to change its decision, but not to controvert
the juridical reasons of the judgments, nor the inequitable
character of the decision.

The differences between awards and judgments in the
international field have special relevance in light of the principle
of self-determination of the peoples. Since arbitral jurisdiction
depends on consent, the principle of self-determination of the
peoples is realized with awards. This is manifest in the three
elements previously mentioned: appointment of the arbitrators,
delimitation of the object of the dispute to accurately
circumscribe the competence of the arbitrators and
establishment of specific parameters to avoid inadmissible
awards for both parties. Awards are the expression of a specific
concrete and precise manifestation of the sovereign will of a
State that consented to the arbitration of a specific dispute
subject to some defined parameters. Judgments, instead, are just
the result of the generic ratification of a treaty, in the abstract,
and a state cannot decide what specific matters will be included
and excluded from the jurisdiction once the dispute arises, nor
choose the judges who will settle that dispute in particular, or
much less define the framework of reference of the judges,
which in turn has an impact on the admissible result for the
states.
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Therefore, the difference between “awards” and “judgments” is
not only technical, but has a principle of reason. The Constituent
Assembly understood it this way, hence, while it enshrined the
self-determination of the peoples as a fundamental principle of
foreign affairs (Article 9 of the Political Constitution), it
concluded that Colombia’s boundaries could not be fixed by
judgments, but only by awards and treaties.

Accordingly, when a judgment alters Colombia’s boundaries, it
is necessary that the State in exercise of its sovereignty and in
accordance with the principle of self-determination of the
peoples, signs a new treaty to solve the problems derived from
the judgment, based on reciprocity, equity and national
convenience (Article 226 of the Political Constitution), and must
also determine the boundaries that the people of Colombia will
accept in exercise of their right to self-determination (Article 9
of the Political Constitution). That is why the second paragraph
of Article 101 had established that “the boundaries fixed in the
manner set forth in this Constitution, could only be modified by
virtue of treaties approved by the Congress, duly ratified by the
President of the Republic.”

When the boundaries modified by a judgment of the
International Court of Justice had been fixed by international
instruments prior to the 1991 Constitution, the obligation to sign
a new treaty is even greater, since those boundaries where given
constitutional rank by the Constitution of 1991.

The Constitutional Court has said that the first paragraph is not
an open and undetermined reference to treaties, but specifically
to the treaties that by 1991 had already stipulated Colombia’s
boundaries. In the judgment concerning the treaty on the
maritime boundaries with Honduras, signed in 1986 but ratified
in 1999, the Court sustained:

“It is clear that the Constituent Assembly had a “master
image” of what the consolidated Colombian territory
was. Therefore, while noting that the continental and
insular territory is part of Colombia, as well as the
diverse maritime components, the subsoil and the space,
the Constitutional Charter wanted to preserve the



intangibility of that territory as material substratum of
the exercise of the Colombian sovereignty. In this sense,
the  Constitutional ~ Charter in  some  way
constitutionalized  the treaties that established
uncontroverted boundaries and that where executed by
the time of the approval of the 1991 Charter, which
brings three important consequences, in relation to the
control exercised by this Court.”!°

For the Court, three consequences are derived from the
constitutional rank of the treaties on boundaries prior to 1991:

The first consequence is that “treaties of boundaries already
perfected at the time that the Constitution entered into force
cannot be subject to claims, because intrinsically those are
norms that integrate the block of constitutionality”.

The second consequence is that “due to the constitutional
hierarchy of these treaties, this Court considers that the
modification of boundaries, that implies an assignment of
territory in relation to existent boundaries consolidated by the
time that the 1991 Charter was approved, requires not only a
new international treaty, as set forth by article 101 of the
Charter, but this treaty should also be internally approved by the
procedures of constitutional reform established in title XIII of
the Charter.”

Finally, the third consequence is that “the treaties that do not
modify but define boundaries in dispute with other countries, do
not imply a constitutional modification and can be approved
through an ordinary procedure to incorporate the treaties to the
domestic legislation. In effect, in these cases, to the extent that
the boundaries where not clear when the Charter of 1991 was
approved, it is evident that those boundaries have not been
constitutionalized, so the political organs -President and
Congress- enjoy certain freedom to agree on such boundaries
with the neighboring nations, in terms of what is more
convenient for the country and based on respect for the national
sovereignty and international principles recognized by our
country (Article 9 of the Political Constitution).”

'*" Judgment C-1022, 1999, Judge Alejandro Martinez Caballero.
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For reasons of legislative technique, in the Constitution of
1886' the specific reference to each treaty was not included, as
derived from the paper regarding international relations
presented by the constituents Arturo Mejia Borda, Guillermo
Plazas Alcid, Miguel Santamaria Dévila, Aldredo Vasquez
Carrizosa and Fabio de Jesus Villar'®. From the aforementioned
follows that the expression “international treaties approved by
the Congress, dully ratified by the President of the Republic”
refers, among others, to the Barcenas- Esguerra treaty from 1928
and the exchange of notes of 1930'°. Additionally it can be
derived that article 101 refers to this treaty as it was interpreted
by the Republic of Colombia in 1991. Namely, including the
sovereignty of Colombia over all the maritime formations and
the maritime delimitation made over the meridian 82.

The Court has also indicated the way to modify those
boundaries. Although a treaty is required in all cases, the way in
which it is approved is different depending on whether it is a
cession of Colombian spaces or a demarcation of uncertain
areas.

In the above-mentioned judgment, it was held that any treaty of
boundaries implying a cession of territory instead of a
clarification of wuncertain boundaries would require an
international treaty approved by Colombia by means of a
constitutional reform. For the Court, only the treaties that do not
imply assignment of territory, but the demarcation of uncertain
areas, such as the delimitation treaty between Colombia and
Honduras, could be approved through a law.

17

Article 3, modified by Legislative Act 1 of 1936 used to say: “[...] With
Venezuela, those defined in the arbitral award rendered by the
government of the King of Spain on 16 March 1891 and in the treaty of 5
April 1941; with Brazil, those defined in the treaties of 24 April 1907 and
15 November 1928; with Peru, those defined in the treaty of 24 March
1922; with Ecuador, those defined in the treaty of 15 July 1916, and with
Panama, those defined in the treaty of 20 August 1924.”

Constitutional Gazette, No. 68.

See, for example, the reference to this Treaty in the paper presented by
the constituent Gustavo Zafra Roldan, Constitutional Gazette No. 80.

18
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The Constitutional Court has distinguished two types of frontier
treaties as follows:

“Not all the treaties of frontiers have the same character.
Thus, in some cases, two states share a frontier but this is
not clearly delimitated, consequently the territorial rights
of the countries are relatively uncertain. Therefore, after
resorting to several pacific mechanisms to solve this
dispute, the countries finally conclude a treaty that
delineates their frontiers. In these cases, in strict sense
there is no assignment or acquisition of territory by any
State, because the frontiers were not clearly demarcated;
the agreement overcomes that indetermination through a
treaty that delimitates the frontiers between both
countries.

Conversely, in other events, two countries may have a
defined frontier, but by reason of diverse political
considerations, agree to change that drawing, in such a
way that one of the countries receives territory that
pertained to the other, or establish spaces of shared
sovereignty, or they find other possible alternatives to
modify the state’s territory. Therefore, those treaties do
not represent a ‘“delimitation” of their frontier, since
these were clear and uncontroverted, but an agreement
that implies a “modification” of the existing limits.”*°

According to the aforementioned judgment, in the event of a
modification or an assignment of territory it is necessary a
constitutional reform, as already explained. According to the
Constitutional Court, this reform will have to come along with
an international treaty:

“But the modification of a frontier cannot be done solely
by a constitutional reform, since article 101 of the
Charter not only demands an international treaty, and this
requisite is inferred from the inevitable international
dimension of boundaries. In consequence, an inevitable
conclusion follows: an assignment of Colombia’s
territory demands the corresponding international treaty

" Judgment C-1022, 1999, Judge Alejandro Martinez Caballero
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to be approved domestically by the proceedings of
constitutional reform enshrined in the Charter.”

The third paragraph of article 101 went beyond. It expressly
included the Archipelago of San Andrés, Providencia and Santa
Catalina and all its formations within Colombia’s territory. It
clearly states:

“In addition to the continental territory, the Archipelago
of San Andrés, Providencia, Santa Catalina and Malpelo,
form part of Colombia, along with to the islands, islets,
keys, headlands and banks that belong to it.”

As stated by the Constitutional Court, “a careful examination of
the antecedents of article 101 of the Charter shows that the
Constituents did not pretend to entirely delegate to the treaties
the delimitation of the Colombian territory. Their discussion
rather presupposed a very precise and developed idea of what
this territory comprised.”*' Within that “precise and developed”
idea was the composition of the Archipelago. For example, in
the paper of the Constituent Cornelio Reyes, the different cays
were mentioned by name, as well as the maritime limits of the
Archipelago:

“The Archipelago of San Andrés and Providencia is
undoubtedly the most important insular territory of
Colombia. Its strategic location, racial singling, touristic
wealth, imposes on Colombians a special attention over
its destiny.

Located between the parallels of latitude north 12° and
16°, and the meridians of longitude west 78° and 82°, at a
distance of 750 Km. from Cartagena, 200 from the
eastern Central American Coast and 400 from the
southwest of Jamaica, represents and advantage for our
country in the west side of the Caribbean, opposed to the
Mosquito coast, in Nicaragua, territory that used to be
part of Colombia.

The Archipelago comprises the islands of San Andrés,
Providencia, Santa Catalina and the Roncador, Serrana,
Quitasuefio, Albuquerque, the ESE and Bajo Nuevo

21 Ibid.



Cays, and the banks of Serranilla and Alicia. The
Archipelago has a dimension of 52.5 Km?® which

generate a territorial sea of 9.814.42 Km?.”**

Then, the third paragraph of article 101 not only comprises the
islands specifically named, but the seven cays previously in
dispute with Nicaragua as well as the maritime boundaries of the
archipelago, just as they were established in 1991, including the
boundaries established in meridian 82. This meridian was
expressly mentioned in the Constituent Assembly and forms part
of the “master image” to which the Constitutional Court referred
in the aforesaid judgment.

On the other hand, article 310 of the Constitution specifically
regulates the “Department Archipelago of San Andrés,
Providencia, and Santa Catalina.” This article is important
because it includes the archipelago as one of the 32 departments
of Colombia, a fundamental unity within Colombia’s territory.
Moreover, it grants a special regime to the Archipelago in
matters affected by the ICJ judgment, such as the environment.
The constituent could have continued considering it as an
intendancy, but via article 309 ranked it as a Department, along
with the other intendancies of the national territory. These
norms assert the importance of the archipelago for the
Colombian territory and its status as a unity of Colombia’s
political division, including its maritime areas.

3.3 The national jurisprudence has required that
treaties which affect the maritime boundaries of
Colombia respect the provisions of the Constitution
that constitutionalized the Esguerra - Barcenas
Treaty with is Exchange of Notes, which is are part
of the block of constitutionality.

Two treaties on boundaries have been submitted for previous
and automatic constitutional control: the treaty signed in 1993
with Jamaica (Law 90 of 1993, Judgment C-045 of 1994) and
the treaty signed in 1986 with Honduras (Law 539 of 1999,
Judgment C-1022 of 1999).

2 Constitutional Gazette, No. 42.
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In Judgment C-045 of 1994, the Court declared constitutional
the treaty with Jamaica. Among the important aspects of this
Judgment, it is worth highlighting three: (i) the Court
specifically verified that such treaty respected the sovereignty of
Colombia over the Archipelago. (ii) The Court considered that
the rights of Colombia over the Archipelago fall not only over
the insular formations but also over the “corresponding maritime
areas”. (iii) The Court underlined that the rights over the
maritime areas “are not transferable” to third states.

The Court confirmed that

“Another important and novel aspect of the treaty is the
one contained in article 3 which establishes a Joint
Regime Area delimited by a polygonal. This procedure
has been used in several opportunities by other States. In
the cited Area both countries agree to establish a zone of
joint administration, control, exploration and exploitation
of the living and non-living resources. The rights
recognized there are not transferable to third States or to
International Organizations.

From the Joint Regime Area described above it is
excluded the 12 miles of territorial sea which go around
the Keys of Serranilla and Bajo Nuevo and that the
Colombian State possesses in accordance with
international law by reason of its natural condition of
coastal State. Said miles, for all effects, are to be
considered a prolongation of the territory and, in those,
therefore, it exercises in full its sovereignty and
jurisdiction. The measurement of the extension of the
mentioned territorial sea is done from the Colombian
lighthouses which are located in the cited keys.”*’

The Court declared constitutional the treaty because it was in
accordance with articles 9 and 101 of the Constitution:

“Besides, the National Government has acted in
compliance with the provisions of article 90. of the
Political Constitution, in conducting the celebration of

2 Judgment C-05 of 1994, Judge Hernando Herrera Vergara.



the treaty under scrutiny based on equity and mutual
reciprocity and by observing the national sovereignty
over the insular adjacent zone and its respective maritime
areas, composed of the Archipelago of San Andrés,
Providencia and Santa Catalina and the keys of Roncador
and Quitasuefio.”

It also considered that the Treaty was constitutional because:

“The examination of the preambular and operative part
of the Treaty subject to constitutional revision, as well as
the considerations already explained, lead the Court to
conclude that the referred Treaty is fully in agreement
with the Colombian rights of sovereignty and jurisdiction
in the Caribbean. This Tribunal has verified that it is
founded in the recognition of the historical and juridical
rights by virtue of which Colombia exercises sovereignty
over the Archipelago of San Andrés, Providencia and
Santa Catalina as well as over its corresponding maritime
areas.” (underlines added).

From the foregoing it can be inferred that a parameter of
constitutionality of the treaties on boundaries is the respect of
those to the Colombian sovereignty over the Archipelago “as
well as over its corresponding maritime areas.” This is due to
the decision of the Constituent Assembly of constitutionalizing
the treaties of boundaries prior to 1991 and of declaring that the
Archipelago and its respective maritime areas belong to
Colombia. This reaffirms that a judgment by the International
Court of Justice cannot be automatically incorporated into the
Colombian legal system. If such judgment changes the
boundaries established before 1991 and affects the maritime
areas of the Archipelago, accepting its effects ipso facto implies
accepting that the Constitution itself was modified by a
judgment, which would be a clear violation of article 374 of the
Constitution, that only admits three constitutional reform
mechanisms, among which the judgments of the International
Court of Justice are not found.

In Judgment C-191 of 1998 (Judge Eduardo Cifuentes Mufioz)
the Court upheld that treaties on boundaries belong to the block
of constitutionality /ato sensu. This means that, even though
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they do not have constitutional status, they cannot be modified
by means of laws and are a parameter for the control of
constitutionality:

“By way of an express remission made by article 101 of
the Constitution to those, the treaties which define
boundaries of the Colombian territory are part to the
block of constitutionality lato sensu, and, therefore, the
rules enacted by public authorities cannot contravene
them because of the risk of being declared
unconstitutional for violating article 101 of the Superior
Statute. Nonetheless, it is worth clarifying that, even
when these become a parameter to effectuate the control
of constitutionality of laws, the treaties on boundaries do
not have constitutional status but a normative level
similar to the organic and statutory laws, that is, they
hold an intermediate hierarchy among the Constitution
and ordinary laws. In this sense, the laws enacted by the
Congress of the Republic cannot modify what is stated in
the above-mentioned international agreements, whose
content can only be altered by the signing of another
treaty which expressly modifies them, as can be deduced
of what is contained in article 101 paragraph second of
the Charter.”

Amongst those treaties the Court considered that there are two
types: (i) the bilateral treaties on delimitation and (ii) the
multilateral treaties which establish general rules to carry out
delimitations. The Court said:

“Certainly, in public international law it is possible to
distinguish between two types of conventional
instruments related to the territorial boundaries of States.
On one hand, is possible to find those treaties which, in a
specific way, establish the geographical boundaries
which separate one particular country of those others
with which it has boundaries or those which specifically
define the marine and submarine areas of each State. On
the other hand, it is possible to identify those
international instruments, usually of a multilateral
character, by means of which the international
community establishes the general rules that must guide



the setting of specific limits to the state sovereignty in
certain spaces. Among this last category it is worth
highlighting those international conventions which
regulate the law of the sea, that is, those treaties in which
the rights of States in their internal waters, their
territorial sea, continental shelf, exclusive economic zone
and high seas, are set, as well as the rules according to
which it is possible to proceed with the delimitation of
those maritime spaces. Likewise, it is possible to include
in this type of treaties those which refer to the rights that
states have over their air and outer space.”

For the Court, both types of treaties are considered in article 101
of the Constitution. In the specific case, the Court carried out the
control of constitutionality over a legal provision, with regard to
the definition of the rights of States over their continental
platform, in accordance with the Geneva Convention of 1958 on
the Continental Shelf, ratified by Colombia.

Therefore, international agreements ratified by Colombia related
to maritime delimitation are applicable as a parameter for the
control of constitutionality.

That is how in Judgment C-1022 of 1999 the Court declared
constitutional the treaty with Honduras, holding that in it
“Colombia has not transferred undisputed territorial rights”.

The Court said this because of five reasons. The first reason was
that, at the moment, there was no treaty in force by means of
which Colombia had already delimited is maritime boundary in
that area, “therefore, before signing the present agreement, there
was a reasonable uncertainty about the scope of the Colombian
rights in such space”.

The second reason was the recognition of the sovereignty of
Colombia over the keys of Seranilla and Bajo Nuevo and over
its territorial sea: “the line recognizes the Colombian
sovereignty over the keys of Seranilla and Bajo Nuevo and,
likewise, as several interveners in the process have emphasized,
establishes a semicircle between points 4 and 5 in the drawing
(see map in this judgment), which circles the Seranilla key, with
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the aim of protecting the territorial sea to which this key has a
right to”.

The third reason was that the treaty “endorses internationally
the incontrovertible rights of Colombia over the San Andrés,
Providencia and Santa Catalina Archipelago, and the islands,
islets and keys which compose it, as well as the maritime
jurisdiction which they generate”.

The fourth reason was that, although the treaty had not been
ratified, it had been implemented by the parties: “the boundaries
set forth in the present treaty, even though they had not been
consolidated before international law, due to the fact that the
agreement had not been ratified, were nonetheless being applied
in reality, without the Constituent Assembly objecting at all to
the development of this agreement”. The fifth reason was that
“the process of demarcation in itself was carried out based on
equitable principles”.

For these reasons, the Court concluded that “the maritime
demarcation provided in article 1° of the treaty does not ignore
the established territorial rights of Colombia”. Among those
established territorial rights, the Court specifically included (a)
the territory of the keys and the territorial sea. It also referred, in
general terms, to (b) “the maritime jurisdiction they generate”.
The Court further considered that (c) within the keys that are
part of the archipelago, as a unity, are Seranilla and Bajo Nuevo
and, therefore, a treaty cannot disregard the sovereignty of
Colombia over those maritime formations without disregarding
article 101 of the Constitution.

3.3 Summary of the doctrine prohibiting automatic
incorporation of judgments that modify territorial or
maritime boundaries of Colombia.

In summary, the doctrine prohibiting automatic incorporation of
judgments that modify territorial or maritime boundaries of
Colombia is supported on the following jurisprudential articles
and sub-rules:

- The second paragraph of article 101 of the Constitution
does not contemplate judgments as instruments capable



of constitutionally modifying the boundaries of the
country. Only treaties and arbitral awards can modify
them because they are the result of the sovereign will of
the State when negotiating the treaty or appointing the
arbitrators and defining the concrete object of the
controversy.

Treaties on boundaries can relate to the delimitation of
uncertain rights or to the assignment of certain rights. In
the first case, the treaty can be approved by means of a
law of the Republic. In the second, the treaty must be
approved through a constitutional reform. This has been
upheld by the Constitutional Court in the
abovementioned judgments.

Within the boundaries contained in the first paragraph of
article 101 is meridian 82%%, which was part of the
“master image” that the Constituent Assembly had, as
deduced from the Gazettes of the Assembly and
confirmed by the constitutional jurisprudence.

The Archipelago of San Andrés, Providencia and Santa
Catalina, is a unit which must be respected by any treaty
and the rights of Colombia, included those exercised
over “its corresponding maritime areas”, cannot be
transferred to third states, as stated in article 101 of the
Charter, in accordance with article 310, and upheld by
the Constitutional Court.

Neither the Constituent Assembly nor the Court have
made a distinction between territory and maritime zones.

24

The Exchange of Notes of the Esguerra-Barcenas Treaty was also given a
constitutional rank by the 1991 Constitution. This is integral part of the
treaty and, besides, it was taken into account by the Constituent Assembly
as part of the “master image” of the national territory. The limit fixed by
the Exchange of Notes changed with the 2007 and 2012 judgments of the
International Court of Justice, and there is a contradiction between the
“master image” constitutionalized in 1991 through article 101 and the text
of the Exchange of Notes. There is a direct contradiction between both
judgments and the Exchange of Notes. Where the Exchange of Notes
establishes that the western boundary of the Archipelago is the Meridian
82, the judgments sustain that (i) this not a maritime limit (2007
judgment) and (ii) there is another limit (2012 judgment).
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They did not separate, either, the islands in the
archipelagic sea. Besides, they impede the transfer of
“rights” over the maritime areas corresponding to the
Archipelago. Therefore, a reduction in the rights over the
continental shelf and the exclusive economic zone is, for
the Colombian constitutional law, a reduction of the
constitutionally protected space or, a transfer of rights in
a way excluded by the Constitution.

These conclusions have enormous significance. It is not a
theoretical issue about the meaning of the Constitution. As it is
of public domain, the International Court of Justice issued two
judgments™ about the dispute between Nicaragua and Colombia
which produce a contradiction with the Constitution, as a
minimum with regard to three elements: (i) they do not
recognize the boundary at the meridian 82 and, therefore,
constitute a modification of the boundaries of Colombia in a
way prohibited by the Charter; (i1) they transfer to Nicaragua
rights of Colombia over maritime areas which only Colombia
can regulate by means of a treaty based on reciprocity and
equity; and (ii) they draw a new maritime boundary between the
two States without the consent of the Colombian people through
their representatives in exercise of their sovereignty and right to
self-determination.

This modification to the maritime boundaries of the Colombian
State, with the subsequent reduction of the rights of Colombia
and the affectation of its maritime areas in the Archipelago,
without following the procedure provided in the Constitution to
modify the existing boundaries, is prohibited by article 101 of
the Constitution, in accordance with articles 3 and 9 of the
Charter.

® The judgment of 19 November 2012 of the International Court of Justice

referred to the dispute between Colombia and Nicaragua with regard to
the sovereignty over the Archipelago of San Andrés, Providencia and
Santa Catalina and to the maritime boundary between continental shelves
and exclusive economic zones of both States. The judgment of 13
December 2007 of the same Court advised that the Esguerra-Barcenas
Treaty and its Exchange of Notes had no fixed a maritime boundary
between both countries and that meridian 82 was only a criterion for
assignment of the island.



Nonetheless, both of the provisions of the Pact of Bogota under
legal scrutiny, approved by Law 37 of 1961, permit that to
happen. Hence, those provisions oppose the Constitution.

In effect, although the boundaries of Colombia with other States
cannot be altered by means of a judgment rendered by the
International Court of Justice, which does not represent the
people of Colombia, does not constitute an expression of self-
determination of the Colombians, nor is it one of the means set
forth in article 101 to fix or modify the boundaries of Colombia,
the challenged provisions allow this to occur.

Articles XXI and L of the American Treaty on Pacific
Settlement (Pact of Bogotd), incorporated to the domestic legal
system through Law 37 of 1961, allow the boundaries of
Colombia to be modified by the International Court of Justice as
a result of the effect that both provisions produce over the States
parties. The first one makes it compulsory for States to submit
ipso facto to the jurisdiction of said Court to decide any issue of
international law, which include the controversies about
boundaries. The second obliges States to comply with the
judgment without resorting to any additional procedure, even if
the judgment modifies the boundaries agreed on in a treaty.

Article XXI provides that “in conformity with Article 36,
paragraph 2, of the Statute of the International Court of Justice,
the High Contracting Parties declare that they recognize, in
relation to any other American State, the jurisdiction of the
Court as compulsory ipso facto, without the necessity of any
special agreement so long as the present Treaty is in force, in all
disputes of a juridical nature that arise among them concerning:
b) Any question of international law. Therefore, the
controversies about land and maritime boundaries belong to the
jurisdiction of the International Court of Justice over Colombia.
That is, this article allows the land and maritime boundaries to
be fixed, in the event of a controversy between Colombia and
another State party to the Pact of Bogotd, by a judgment of said
Court.

After the judgment, which modifies the boundaries of Colombia,
was delivered by the International Court of Justice, the Pact of
Bogotd does not comprise any mechanism for solving the
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situation created by the change of boundaries between states. It
does not permit the States, for example, to sign a treaty to solve
their differences after the judgment.

Article L orders that the sentence of the International Court of
Justice be automatically fulfilled because it establishes that “if
one of the High Contracting Parties should fail to carry out the
obligations imposed upon it by a decision of the International
Court of Justice or by an arbitral award, the other party or
parties concerned shall, before resorting to the Security Council
of the United Nations, propose a Meeting of Consultation of
Ministers of Foreign Affairs to agree upon appropriate
measures to ensure the fulfilment of the judicial decision or
arbitral award.”

Hence, the contradiction between constitutional provisions and
those articles of the Pact of Bogotéd incorporated by Law 37 of
1961 is evident. While the latter allow the International Court of
Justice to modify the land and maritime boundaries of
Colombia, article 101 of the Constitution clearly states that “the
boundaries identified in the form provided for by this
Constitution may only be modified by treaties approved by the
Congress, duly ratified by the President of the Republic”.

The contradiction is aggravated in the event that a treaty in force
in 1991 had fixed a land or maritime boundary. Such boundary
was constitutionalized by the Constituent Assembly, as the
Constitutional Court has reiterated. Therefore, the automatic
incorporation of a judgment modifying such boundary or
affecting the waters corresponding to the Colombian territory,
would imply a modification in fact to the Constitution outside of
the procedure established therein.

The boundaries of Colombia and its rights over the maritime
areas can only be modified by means of a treaty. They cannot be
modified by any other means. The challenged articles allow it to
happen through a judgment of the International Court of Justice.
Consequently, they are unconstitutional because they permit
what the Constitution prohibits.

This contradiction emerged with the enactment of the
Constitution of 1991. This is a  “supervening



unconstitutionality”. Thus, it is asked that the Constitutional
Court declares their unconstitutionality.

4. After the International Court of Justice renders a
judgment, States have decided to resolve their
differences by means of international treaties.

In accordance with public international law States are free to
enter into negotiations with regard to the fulfilment of a
judgment rendered by the International Court of Justice
(hereafter referred to, in this section of the complaint, as the
“ICJ”). As has been recognized by the jurisprudence of the ICJ,
such negotiations are not legally restricted to what is decided in
the judgment, because the litigating parties have the freedom to
agree on a different solution to their dispute from what the ICJ
postulated. In fact, in the context of the application for revision
of the judgment in the case concerning the continental shelf
between Tunisia and Libya, the ICJ upheld that states could
“still reach mutual agreement upon a delimitation that does not
correspond to that decision [of the ICJ]*°. By virtue thereof,
important jurists consider that res judicata of an ICJ judgment
“is a contractual relationship between two countries™’, thus
States can sign treaties, that is, to create new contractual
obligations, which do not correspond to the judgment. As will
be seen below, the practice of States in the fulfilment of the
judgments of the ICJ in contentious cases supports this
conclusion.

% Application for Revision and Interpretation of the Judgment of 24
February 1982 in the Case concerning the Continental Shelf (Tunisia/
Libyan Arab Jamahiriya), Judgment, 1.CJ. Reports 1985, p. 192,
paragraph 48: “[...] While the parties requested the Court to indicate
“what principles and rules of international law may be applied for the
delimitation of the area of the continental shelf”, they may of course still
reach mutual agreement upon a delimitation that does not correspond to
that decision. Nevertheless, it must be understood that in such
circumstances their accord will constitute an instrument superseding their
Special Agreement. What should be emphasized is that, failing such
mutual agreement, the terms of the Court’s Judgment are definitive and
binding. In any event moreover, they stand, not as something proposed to
the Parties by the Court but as something established by the Court”.
Shabtai Rosenne, The Law and Practice of the International Court, 1920-
2005, (Martinus Nijhoff, 4th edition, 2006), p. 1606.

27
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Nonetheless, beyond being a mere power available to States,
there are instances in which the signing of a treaty or the
commencement of negotiations between the parties are
necessary mechanisms to be able to apply or execute a judgment
of the ICJ in a contentious case. In the field of delimitation of
maritime and land boundaries between States, this has occurred
in two types of cases.

A first type of cases are those in which the parties do not ask the
ICJ to define a boundary between the States as such, but simply
request that it indicates the principles and rules applicable for
said delimitation. In these cases, it is evident that the Parties
must resort to negotiation after the judgment in order to apply it,
following the principles and rules indicated by the ICJ. This was
the case in the judgments concerning the continental shelf in the
North Sea between Germany, Denmark and The Netherlands
(rendered in 1969)**, as well as in the judgments concerning the
delimitation of the continental shelf between Tunisia and Libya
—rendered in 1982-* and between Libya and Malta - rendered in
1985-". In all these cases, the parties had to sign subsequent
treaties to agree on the delimitation of the boundary between the
States. Hence, Germany signed treaties with The Netherlands
and Denmark on 28 January 1971, to delimit their respective
continental shelves, while Tunisia and Libya did the same on 8
August 1988, and Libya and Malta on 10 November 1986.

A second type of cases are those in which the ICJ has defined
the precise boundary between the parties to a contentious case,
but the application of such judgments has demanded in any case
the signing of treaties or other kinds of interstate agreements. As
will be seen further below, the signing of treaties or other kinds
of interstate agreements in order to apply an ICJ judgment
which defines boundaries becomes necessary when practical
difficulties for the implementation persist notwithstanding the
judgment and it is common practice when there are other
interests of the States that are affected by the judgment and that

2 North Sea Continental Shelf Cases (Germany v. Denmark) (Germany v.

The Netherlands). Judgment, 1.C.J. Reports 1969.

Continental Shelf (Tunisia/Libya). Judgment, 1.C.J. Reports 1982.
Continental Shelf (Libyan Arab Jamahiriya / Malta). Judgment, 1.C.J.
Reports 1985.
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usually refer to the well-being of its citizens and the respect for
their rights.

For the purposes of this complaint, it is relevant to refer to four
particular cases in which the ICJ defined an international
boundary, and the litigating parties subsequently signed treaties
or other kinds of agreements without which it would have been
difficult or impossible to apply the respective ICJ judgment.

In the first place, in the case of the Arbitral Award issued by the
King of Spain on 23 December 1906°" between Honduras and
Nicaragua -rendered in 1960- the ICJ pronounced itself on the
validity of an arbitral award in which a territory in dispute
between both States had been attributed to Honduras. Although
the judgment upheld that the award was valid and, therefore, it
settled the frontier dispute between both States, its execution
faced serious practical difficulties because it implied the
demarcation of the boundaries, the withdrawal of the
Nicaraguan authorities from a territory that had been occupied
by them for several decades, and it supposed difficulties for the
inhabitants of the territory in question who did not want to be
subject to the jurisdiction of Honduras and whose private
property rights could be compromised due to the change of
sovereignty. By reason of these difficulties, Nicaragua asked the
assistance of the Inter-American Peace Committee to resolve the
practical difficulties arising from the application of the ICJ
judgment. On 12 March 1961, both States accepted the proposal
drafted by the Committee on the basis of an arrangement and,
grounded on it, carried out a gradual process, which led to the
execution of the ICJ judgment. Even though in this case the
parties did not sign a treaty as such, the precedent is relevant to
demonstrate that whenever the application of an ICJ judgment
brings about difficulties, the litigating States can reach a new
agreement allowing them to define how and in what terms the
judgment will be applied.

' Arbitral award made by the King of Spain on 23 December 1906

(Honduras v. Nicaragua). Judgment, 1.C.J. Reports 1960.
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In second place, in the case concerning the Land, Island and
Maritime Frontier’> between El Salvador and Honduras,
rendered in 1992, the parties affected by the judgment later
signed a treaty. In this case, both parties submitted to the
decision of the ICJ the precise delimitation of their maritime,
island and land frontiers where they had not been able to reach a
bilateral agreement. In its judgment the ICJ assigned part of the
territory in dispute to El Salvador and another part to Honduras.
However, after the judgment was rendered, difficulties persisted
in two aspects. Firstly, there were problems regarding the
demarcation of the frontier and, secondly, serious questions
arose about the rights of the citizens of both States that due to
the change of boundaries were now subject to the jurisdiction of
a different State than their own. As a result of these drawbacks,
both States signed two treaties on 19 January 1998. The object
of the first one was the execution of the program for the
demarcation of the boundary and the second was an agreement
to regulate the nationality and the rights acquired by the
populations affected by the change of boundaries.

A third relevant example is the case concerning the Territorial
Dispute™ between Libya and Chad, rendered in 1994. In this
case, the ICJ ruled that the area in dispute between both States
and currently occupied by Libya belonged to the territory of
Chad, and defined the existing boundaries between the two
States. However, serious difficulties in the implementation of
the judgment led the parties to sign a treaty on 4 April 1994.
This treaty defined the rules for the withdrawal of the civilian
authorities and military forces of Libya from the territory
assigned to Chad, the removal of anti-personnel mines from the
territory, the definition of the crossing points for people and
properties along the boundary, the joint monitoring of the
frontier and its demarcation, among other issues. As is evident,
the ICJ judgment had not addressed several topics of enormous
relevance for the protection of the rights of the inhabitants of
Libya and Chad, hence it was necessary to sign a treaty which
resolved this matters, instead of automatically executing the

" Land, Island and Maritime Frontier Dispute (El Salvador / Honduras).

Judgment, 1.C.J. Reports 1992.
33 Territorial Dispute (Libyan Arab Jamahiriva / Chad). Judgment, I.C.J.
Reports 1994.



judgment without assessing the situation of the inhabitants in the
area affected by the judgment.

Finally, reference should be made to the case concerning the
Maritime delimitation in the area between Greenland and Jan
Mayen’® between Norway and Denmark, decided by the ICJ in
1993. In this case, the dispute was brought before the ICJ by
means of an unilateral application filled by one of the parties in
dispute. There, Denmark requested the ICJ to recognize its
claims with regard to the extension of its exclusive fishery zone
and continental shelf, asking the court to draw the delimitation
line between both States. In this respect, the judgment is very
similar to the one rendered with regard to the dispute between
Nicaragua and Colombia, since there Nicaragua also requested
the ICJ to unilaterally define the maritime boundary between
both States. In its 1993 judgment, the ICJ in effect defined the
boundary between both States in dispute. Once the judgment
was rendered, the parties signed a treaty for the regulation of the
rights in the area affected by the judgment. Later on, on 18
December 1995, Norway and Denmark signed a treaty in which
they agreed on the delimitation of the definitive maritime
boundary.

In relation to this point it is very important to note that although
the treaty between Norway and Denmark specifically referred to
the judgment as the basis of the agreement, the coordinates of
the boundary in the final agreement did not coincide with the
coordinates indicated by the ICJ in its judgment. Nonetheless,
none of the parties alleged non-compliance with the judgment
by reason of such change neither did the ICJ considered such
conduct a violation of the same. This shows that, as indicated
above, the res judicata in the judgments rendered by the ICJ
does not bind parties in dispute in the event that they opt for a
contractual solution different from the one set forth by the ICJ in
its judgment.

" Maritime delimitation in the area between Greenland and Jan Mayen
(Denmark v. Norway). Judgment, I.C.J. Reports 1993.
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Finally, it is important to allude to the case concerning the Land
and maritime boundary between Cameroon and Nigeria™
decided in 2002. Here, the Court adjudicated sovereignty over
the peninsula under dispute (Bakassi) to Cameroon and fixed
boundaries between both countries, even though such peninsula
appeared as part of the Nigerian territory in the Constitution of
that State. Moreover, the judgment supposed great difficulties in
its implementation due to the need to dismantle an
administrative system and replace it with another one and
because the change in the sovereignty for the population in the
peninsula created great political and legal tensions and affected
the rights of the inhabitants of the peninsula and their relatives.
Although Nigeria initially rejected the judgment, the mediation
of the United Nations made it possible for both parties to initiate
a gradual process to transfer the territory, which finally
concluded with the signing of a treaty on 12 June 2006. In this
treaty it was contemplated the transfer of sovereignty over the
territory, the total withdrawal of Nigerian troops from the same
and it create an special legal system for the Nigerians who lived
in the territory transferred to Cameroon in order to protect their
rights.

The foregoing cases are cited to simply illustrate the possibility,
allowed by international law, to sign treaties to address those
matters adjudged or related to the rulings in ICJ judgments.
These cases show that when the enforcement of an ICJ
judgment, which has modified land or maritime boundaries,
presupposes legal and practical difficulties, international law
allows the litigating parties to reach agreements in order to
regulate their rights, protect their inhabitants and delimit their
boundaries after the judgment under the form of an international
treaty. Likewise, whenever the judgment affects the interests of
the population and the exercise of the rights of the inhabitants of
the respective States, the parties in different continents, instead
of automatically complying with the judgment, have reached
agreements which permit them to safeguard the rights of their
inhabitants and promote the interests of their nationals. In some
cases the treaty has established boundaries different from those
drawn by the ICJ, which is acceptable under international law.

% Land and Maritime Boundary between Cameroon and Nigeria (Nigeria v.
Cameroon). Judgment, I.C.J. Reports 2002.



In conclusion, the provisions of article 101 of the Constitution
are compatible with international law and practice. States can
sign treaties after the ICJ judgment without it being considered
non-recognition of international obligations by the respective
countries. On the contrary, treaties constitute the exercise of the
sovereignty of each State in order to guarantee the respect of the
rights of its inhabitants, regulate its relations and even fixing
boundaries different to those set forth in the judgment, in
accordance with international law.

5. The necessity to expel from the legal system the
provisions that allow a judgment to modify the
boundaries of Colombia with other States.

Articles XXXI and L of the Pact of Bogotd, and the
corresponding Law 31 of 1961 which approved them, are
unconstitutional for the reasons set forth in this complaint,
especially because they allow a change in the boundaries
without following the constitutional procedures, that is, without
signing an international treaty that is approved by Congress and
later on having both the treaty and the approving act reviewed
by the Constitutional Court, before the final ratification by the
President of the Republic.

The Court is requested to declare unconstitutional the
challenged provisions because they violate articles 3, 9 and 101
of the Political Constitution.

This request is based on the fact that the challenged provisions
are unconstitutional in abstract. The references to judgments
rendered by the ICJ only seek to illustrate that what the text of
the challenged provisions says and allows has had an
interpretation with clear, present and very serious legal effects
for Colombia.

This petition is filed with full knowledge that the Pact of Bogota
is a multilateral treaty and that the Constitution states that in the
event any part of these kinds of treaties is contrary to the
Charter, the State must formulate the respective reservation.
Article 241, number 10, says in its final sentence:
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“Should the Court declare them constitutional, the
government may engage in a diplomatic exchange of
notes, on the contrary, they will not be ratified. When
one or several provisions of a multilateral treaty are
declared unconstitutional by the Constitutional Court,
the President of the Republic may only express his
consent by formulating the corresponding reservation.”

Since the Pact of Bogotd was already ratified by Colombia
several decades ago, it is not possible to apply the rule according
to which “the President of the Republic may only express his
consent by formulating the corresponding reservation.” This
rule does not apply simply because it regulates a different
situation, that is, the previous constitutional control.

The foregoing does not prevent the Constitutional Court to
declare the challenged provisions unconstitutional. One thing is
the procedure to be followed after the unconstitutionality
judgment and a very different one is the exercise of the
competence of the Constitutional Court as guardian of the
supremacy of the Constitution. This competence can be fully
exercised. It will correspond to the Executive to resort to
diplomatic channels to fulfil the judgement of the Constitutional
Court.

However, if the Constitutional Court decides that the declaration
of unconstitutionality must produce immediate internal legal
effects for the national organs it can indicate so. In this order of
ideas, with the deepest respect it is suggested that the Court,
additionally to indicating the unconstitutionality of the
challenged provisions, specifies the effects of its judgment
warning that if a judgment from the International Court of
Justice affects the land of maritime boundaries recognized by
the Constitution by virtue of treaties in force, a new treaty must
be concluded which has to be approved by means of a legislative
act modifying article 101 of the Constitution.

Notifications
I will receive notification at Carrera 8 No. 7 -26, Narifio Palace.

Respectfully,



[Signed]
JUAN MANUEL SANTOS

C.C. 19123402

Annex 2

CONSTITUTIONAL COURT
SECRETARY GENERAL

Santafe de Bogota, D.C., 12 Sept. 13

The foregoing (illegible) was personally filled
by: Juan Manuel Santos who identified himself
with I.D. No. 19123402 issued in ( illegible)
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PRESIDENTIAL DECREE NO. 1946 OF 2013, TERRITORIAL SEA,
CONTIGUOUS ZONE AND CONTINENTAL SHELF OF THE
COLOMBIAN ISLANDS TERRITORIES IN THE WESTERN

CARIBBEAN, 9 SEPTEMBER 2013

(Available at:
http://wsp.presidencia.gov.co/Normativa/Decretos/2013/Documents/
SEPTIEMBRE/09/DECRET0%201946%20DEL%2009%20DE%20
SEPTIEMBRE%20DE%202013.pdf (last visited 15 Dec. 2013))
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PRESIDENCY OF THE REPUBLIC

DECREE NUMBER 1946 OF 2013

(9 SEPTEMBER 2013)

Regulating Articles 1, 2, 3,4, 5, 6 and 9 of Law 10/1978 and
Articles 2 and 3 of Law 47/1993, concerning territorial seas, the
contiguous zone, certain aspects of the continental shelf of the
Colombian island territories in the Western Caribbean, and the
integrity of the Department of the archipelago of San Andrés,
Providencia and Santa Catalina.

THE PRESIDENT OF THE REPUBLIC OF COLOMBIA

in exercise of his powers under the Constitution of the role, in
particular those conferred by section 189.11 Constitution, and
further to the terms of tools 10/1978 and 47/1993

WHEREAS

Article 101 of the Constitution states that "in addition to the
mainland territory, the Archipelago of San Andrés, Providencia
and Santa Catalina and Malpelo, and the islands, islets, cays,
shoals and banks which belong to it form part of Colombia"

The same Article states that "The subsoil, territorial seas, the
contiguous seven, the continental shelf, the exclusive economic
zone, the segment of the geostationary orbit, the electromagnetic
spectrum and the space in which it acts are also part of
Colombia, in accordance with international law or with
Colombian law in the absence of international law".

Article 309 of the Constitution made the Intendancy of "the
Archipelago of San Andrés, Providencia and Santa Catalina" a
Department, establishing that "the goods and rights which
belong belonged on any title to the intendancies and
commissaries will continue to be the property of the respective
Departments".
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Article 310 of the Constitution states that "the Department
Archipelago of San Andrés, Providencia and Santa Catalina will
also be governed by the rules provided in the Constitution and
the law for other Departments, by special rules in matters of
administration, immigration, fiscal management, foreign trade,
exchange, finance and economic development as established in
the Law."

Law 47/1993 establishes [Article 3] that the territory of the
Department Archipelago of San Andrés, Providencia and Santa
Catalina is formed by the islands of San Andrés, Providencia
and Santa Catalina, and the cays of Albuquerque, East
Southeast, Roncador, Serrana, Quitasuefio, Bajo Nuevo and the
Banks of Serranilla and Alicia and other islands, islets, cays,
shoals, banks and reefs which form the former Special
Intendancy of San Andrés and Providencia.

Article 2 of Law 47/1993 recognizes the territorial, cultural,
administrative, economic and political unity of the Archipelago,
stating that "the Department Archipelago of San Andrés,
Providencia and Santa Catalina is a territorial entity created by
the Constitution, and as such, enjoys autonomy for the
management of its interests within the limits of the Constitution
and the law, with the right to govern itself through its own
authorities; to exercise the competencies related to that, to
participate in national revenues, to manage its resources and to
establish such taxation as may be necessary for it to perform its
functions".

Law 10/1978, Article 9 establishes that the Government will
proceed to indicate lines based on which the various maritime
spaces of which the Colombian nation exercises sovereignty in
the Department Archipelago of San Andrés, Providencia, and
other island territories, including sovereign rights and
jurisdiction in accordance with international common law, and
orders that these be published in the official maritime charts, in
accordance with international norms on the matter.

In furtherance of the terms of Article 101 of the Constitution and
Law 10/1978, seen in the light of the terms of the Constitution,
it is the duty of the State to establish the extent of territorial seas
and the contiguous zone that are generated that is generated by



the islands which form Colombian island territories in the
Western Caribbean, and the scope of related maritime
jurisdiction, in order to facilitate the profit that proper
administration, the orderly management of the seas, and the
exercise of the sovereign rights of Colombia.

In accordance with international common law, in the contiguous
zone, States exercise sovereign rights and jurisdiction and
control in matters of security, control of the trafficking in drugs
and illicit substances, the protection of the environment, fiscal
and customs matters, immigration, health, and other matters.

The extent of the contiguous zone of the island territories
forming the Western Caribbean needs to be determined,
specifically, those territories which formed the archipelago of
San Andrés, Providencia and Santa Catalina, such that an
orderly management of the Archipelago of and its maritime
areas can be guaranteed, in order to secure the protection of the
environment and resources, and the maintenance of
comprehensive security and public order.

The Colombian State is committed to the preservation of the
ecosystems of the Archipelago, which are fundamental to the
ecological balance of the zone, and to preserve historical,
traditional, ancestral, environmental and cultural rights, and the
rights of survival of the inhabitants.

DECREES

Article 1. THE ISLAND TERRITORIES OF COLOMBIA
IN THE WESTERN CARIBBEAN SEA

1. The island territories of Colombia in the Western Caribbean
Sea are formed by the Department Archipelago of San Andrés,
Providencia and Santa Catalina, and other islands, islets, cays,
shoals and banks which belong to them.

2. The Department Archipelago of San Andrés, Providencia and
Santa Catalina is formed by the following islands:
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[A] San Andrés

[B] Providencia

[C] Santa Catalina

[D] Cays of Albuquerque

[E] Cays of Southeast

[F] Cays of Roncador

[G] Cays of Serrana

[H] Cays of Quitasueio

[1] Cays of Serranilla

[J] Cays of Bajo Nuevo

[K] Other islands, islets, cays, shoals, banks, elevations at low
tide, shallows and reefs adjacent to each of these islands, and
which form the Department Archipelago of San Andrés and
Providencia.

3. The Republic of Colombia exercises sovereignty over the
island territories, and exercises jurisdiction and sovereign rights
over the maritime spaces generated by them, in the terms
prescribed by international law, by the Constitution, by Article
10/1978, and by this Decree Law.

Article 2. MARITIME SPACES GENERATED BY THE
ISLAND TERRITORIES OF COLOMBIA IN THE
WESTERN CARIBBEAN SEA

In accordance with Article 101 of the Constitution, international
common law and Law 10/1978 and Law 47/1993, the territorial
seas, the contiguous zone, the continental shelf and the exclusive
economic zone generated by the island territories in the Western
Caribbean Sea are part of Colombia.

The continental shelf in the exclusive economic zone generated
to the east by the island territories of Colombia in the Caribbean
Sea are superimposed on the continental shelf and the exclusive
economic zone generated to the northwest by the Colombian
Atlantic Coast.

Article 3. BASELINES ON THE ISLAND TERRITORIES
IN THE WESTERN CARIBBEAN SEA

1. In furtherance of the terms of Law 10/1978, the Government
will indicate the points and baselines for which the width of



territorial seas will be measured, along with the contiguous zone
and the various maritime spaces generated by the islands formed
by the island territories of Colombia in the Western Caribbean
Sea.

2. These lines will be drawn in accordance with criteria
recognized by international common law, including those
related to the islands situated on atolls or islands surrounded by
reefs, in which the baseline for measuring the width of territorial
seas is the low tide line on the seaward side of the reef.

3. Straight baselines may be used in the events provided for in
Article 4 of Law 10/1978

4. Waters situated between the baselines and the island
territories will be considered as interior waters.

Article 4. TERRITORIAL SEAS OF THE ISLAND
TERRITORIES IN THE WESTERN CARIBBEAN SEA

1.. The territorial seas of the island territories of Colombia in the
Western Caribbean Sea over which the Republic of Colombia
exercises full sovereignty, extend from the territory of each of
the islands mentioned in Article 1 and its interior waters, to the
distance established in Section .2 of this Article

2. The outer limit of the territorial sea will be formed by a line
on which points are marked at a distance equal to 12 nautical
miles from the baseline.

3. National sovereignty are also exercised over the airspace
situated over the territorial seas, the seabed and the subsoil of
that sea.

4. The vessels of any State enjoy the right of innocent passage
through the territorial sea, in accordance with the norms of
international common | law and other peaceful uses recognized
in it.

The passage of warships, submarines, nuclear-propelled vessels
and other naval artefacts which carry nuclear substances or other
substances helpful or potentially hazardous to the environment
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through its territorial sea will be subject to prior authorization of
the competent authorities of the Republic of Colombia.

PARAGRAPH. For the purposes of this Decree and in
accordance with the terms of Article 1 of Law 10/1978, it will
be understood that he nautical mile is equal to 1.852 km.

Article 5. THE CONTIGUOUS ZONE OF THE ISLAND
TERRITORIES IN THE WESTERN CARIBBEAN SEA.

1. Without prejudice to the terms of Section 2 of this Article, the
Contiguous Zone of the island territories of Colombia in the
Western Caribbean Sea extends up to a distance of 24 nautical
miles measured from the baselines referred to in Article 3 above.

2. The Contiguous Zones adjacent to the territorial sea or the
islands which form the island territories of Colombia in the
Western Caribbean Sea, except for the islands Serranilla and
Bajo Nuevo, where they intersect, generate an uninterrupted
Contiguous Zone, across the whole of the Department of the
Archipelago of San Andrés, Providencia and Santa Catalina,
over which the competent national authorities will exercise the
powers recognized by international law and Colombian laws
mentioned in set Section 3 of this Article.

In order to secure the proper administration and orderly
management of the entire Archipelago of San Andrés,
Providencia and Santa Catalina, and of their islands, cays and
other formations and their maritime areas and resources, and in
order to avoid the existence of irregular figures or contours
which would make practical application difficult, the lines
indicated for the outer limits of the Contiguous Zones will be
joined to each other through geodesic lines. In the same, these
will be linked to the contiguous zone of the island of Serranilla
by geodesic lines which conserve the direction of the parallel
14° 59" 08”N, and, to Meridian 79° 56" 00” W, and thence to the
North, thus forming an Integral Contiguous Zone of the
Department Archipelago of San Andrés, Providencia and Santa
Catalina.

3. In furtherance of terms of the preceding Paragraph, in the
Integral Contiguous Zone established in this Article, the



Colombian State will exercise its sovereign authority and
powers of implementation and control as necessary in order to:

a) Prevent and control of violations of laws and regulations
related to the comprehensive security of the State,
including piracy, and the trafficking in drugs and
psychotropic substances, and forms of conduct which
threaten safety at sea and national maritime interests,
customs and fiscal matters, matters of immigration and
health, committed within the island territories or in the
territorial seas of the same. Likewise, there will be
prevention and control over violations of laws and
regulations related to the preservation of the
environment, cultural heritage, and the exercise of
historical fishing rights held in the name of the
Colombian State.

b) Punish violations of laws and regulations related to the
matters indicated in section a) above, committed in its
island territories or in the territorial sea of the same.

Article 6. PREPARATION OF CARTOGRAPHY

The points and baselines referred to in Article 3 of this Decree
will be published in the official nautical cartography of the
Republic of Colombia, prepared by the shipping directorate
DIMAR which will be completed within three months
following the issue of this Decree. The relevant material will be
sent to the geographical Institute IGAC, to act accordingly. The
charts will be given due publicity.

The Integral Contiguous Zone established by this Article will be
represented by an official nautical chart of the Republic of
Colombia to be prepared by the shipping directorate DIMAR to
be completed within two months following the publication of
the charts referred to in Article 3 of this Decree. Related
material will be sent to the geographical Institute IGAC for it to
act accordingly. These charts will receive due publicity.

Once the points and baselines have been determined, along with
other spaces referred to in this decree, a Government decree will
be issued to establish them.
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Article 7. THE RIGHTS OF THIRD STATES

None of the content of this Decree will be understood to affect
or limit the rights and obligations derived from the "Treaty on
maritime delimitation between the Republic of Colombia and
Jamaica" signed between the States on the 12 November 1993,
nor will it affect or limit the rights of other states.

ARTICLE 8. EFFECTIVE DATE

This Decree will take effect from the date of its issue, and
repeals all norms and regulations contrary to it

BE THIS PUBLISHED, COMMUNICATED AND
OBEYED

Given in Bogot4 on 9 September 2013

[Signed]

FERNANDO CARRILLLO-FLOREZ
Minister of Interior

MARIA ANGELA HOLGIUIN CUELLAR
Minister of Foreign Affairs

MAURICIO CARDENAS SANTAMARIA
Minister of Finance

JUAN CARLOS PINZON BUENO
Minister of Defence

ALEJANDRO GAVIRIA URIBE
Minister of Health and Social Protection

JUAN GABRIEL URIBE VEGALARA
Minister of Environment and Sustainable Development
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CONSTITUTIONAL COURT OF COLOMBIA

Judgment C-269/14
(Bogota D.C., 2 May 2014)

Actio Popularis of Unconstitutionality against Articles XXXI and
L of the Law 37 of 1961, “Whereby the American Treaty on Pacific
Settlement (Pact of Bogota) is approved.

Applicant: Juan Manuel Santos Calderon —President of the
Republic of Colombia-—.

Reference: File D-9907.

Actio Popularis of Unconstitutionality against Articles II and V
(partially) of the Law 37 of 1961, “Whereby the American Treaty
on Pacific Settlement (Pact of Bogotd) is approved.

Applicants: Juan Carlos Moncada Zapata, Jéssica Alejandra
Mancipe Gonzalez y Carlos Eduardo Borrero Gonzalez.

Reference: File D-9852

Actio Popularis of Unconstitutionality against Articles XXXI
(partially) and L of the Law 37 of 1961, “Whereby the American
Treaty on Pacific Settlement (Pact of Bogotd) is approved.
Applicant: Oscar Fernando Vanegas Avila.

Reference: File D-9886.

Judge: MAURICIO GONZALEZ CUERVO.

(..)

ITII. GENERAL CONCLUSION

(...)
8. The national territory and Article 101 of the Constitution

8.1 The territory is a prerequisite of the existence of the State in
the sense that it constitutes (i) the material substratum in which
all inhabitants materialize their vital interests, (ii) the space that
determines the exercise of the competences by the public
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authorities, (iii) a space safeguarded against any unauthorized
external interference y (iv) the frameworks that delimits the
exercise of sovereignty.

8.2 Such importance manifests itself in the fact that Article 101
of the Constitution clearly defines the elements comprised by
the territory. According to Article 101 the Republic of Colombia
is composed by the continental territory, the overseas territories
(referring to the Archipelago of San Andrés, Providencia, Santa
Catalina and the Islands of Malpelo, together with the islands,
islets, cays and banks that belong to the State) and a group of
spaces where the Colombian State exercises sovereignty,
jurisdiction and/or economic exploitation, these are: the subsoil,
the territorial sea, the contiguous zone, the continental shelf, the
exclusive economic zone, the air space, the segment in the geo-
stationary orbit, the electromagnetic spectrum and the space
where its performs.

8.3 It is an essential goal of the State to maintain the territorial
integrity (Art. 2), as well as the obligation of its authorities to
guarantee the inviolability of the territory, extended, in the light
of the applicable rules, to each of its components.

8.4. The constitutional norms that define the integrating
elements of the territory or establish rules related with its
delimitation, have a special normative force due to their
essential character in the conformation of the political and legal
order of the Nation. Such normative relevance has
consequences: (1) the possibility to assign general supremacy to
the constitutional norms referred to the territory with respect any
other type of norms; (ii) the presumption of unconstitutionality
of any restriction, limitation, affectation or incidents in the
mandates or prohibitions established in Article 101 — general
clause of territorial definition-. The establishment of a general
supremacy and a presumption of unconstitutionality in this
matter, bears correspondence with the jurisprudential practice of
the Court which is oriented towards the definition of stricter
parameters of interpretation whenever the examination lies over
norms that may affect significant and essential constitutional
interests.



8.5 Constitutional rules are derived from article 101 of the
Constitution of 1991. (i) paragraph 1 establishes the general
situation of the territory of the Colombian State, through the
specific sources of delimitation mentioned therein; thus, to
identify the territorial terms, exclusive referral must be made to
treaties approved by Congress and ratified by the President or
the arbitral awards in which the Nation have been a party to. (ii)
From the latter, the second paragraph of Article 101 regulates
those events of alteration of the general situation existing in
1991, either through the fixing of a boundary not previously
established, the modification of the boundaries already fixed in
treaties or arbitral awards at the time the Constitution of 1991
was approved, or the modification of any other boundary fixed
in a treaty after the Constitution of 1991,being such alteration
possible only through a treaty of boundaries, approved by the
Congress of the Republic and ratified by the President of the
Republic with the previous judicial control of the Constitutional
Court. In sum, the first paragraph of Article 101 establishes a
rule for the identification of the general situation of the
Colombian territory; and any modification of such extension of
the territory, through the alteration of the boundaries status,
must be carried out with due regard to the following rule
provided for in the second paragraph of Article 101 of the
Constitution.

8.6 Another rule derives from paragraph 3 of Article 101 of the
Constitution: (iii) the fixing or modification of boundaries can in
no case imply disregarding the declaration of the integration of
the Colombian territory by the continental territory and the
overseas territory, as a consequence of the constitutional
prohibition of entering into any treaty that has as its object or as
its effect the territorial dismembering or disintegration, the
territorial separation; accordingly, the competence of the
authorities in charge of concluding and approving the
international instruments is constitutionally limited. (iv) Finally,
the final paragraph of the constitutional norm enshrines, as
integral parts of the national territory, the areas in which the
spatial projection of the Colombian State is made, in the terms
provided for by international law, or in the alternative, by
national laws.
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8.5 Boundary treaties, as rules that fix or modify the territorial
terms of Colombia, enjoy a preeminent position in the domestic
system of legal sources, in harmony with norms and principles
of international law. In this sense, frontier treaties cannot be
modified by a constitutional norm or other norm of Colombian
domestic law, and in that sense, would lack validity and effect.

8.6 The procedure for the domestic approval of an international
treaty of boundaries is provided for in Article 150.16 of the
Political Constitution. The allegation that there is an aggravated
procedure for the approval of treaties that modify boundaries -
and due to their ‘“constitutionalization” a Legislative Act
modifying the Constitution is needed-, lacks any basis. What
has been in fact the object of direct constitutional prescription
are the formal sources of the current boundaries — treaties and
arbitral awards- and the instrument to modify the general
situation of the territory — treaties-, not the boundary itself,
whose fixing and process of review must be made through an
international instrument approved by the Legislative power and
completed by the national Executive.

9. Response to Charge 1°: harmonization of Article XXXI of
the Pact of Bogota and Article 101 of the Constitution

9.1 The American Treaty on Pacific Settlement — Pact of
Bogotd, it must reiterated, is not a treaty of boundaries just for
the fact that it recognized the jurisdiction of an international
tribunal to pronounce about such a matter, as the joint challenge
so insists. It would result contrary to the Constitution, inasmuch
as it disregards not only the scope of Article 101 of the
Constitution but also rules and doctrines of international law.

9.2 It must be noticed, preliminarily, that the recognition by
Colombia of the jurisdiction of the International Court of Justice
does not oppose, on a general manner, the Political Constitution.
On the contrary, the jurisprudence of this Tribunal — the
Constitutional Court- has highlighted the importance of the
procedures of judicial settlement of disputes, by declaring the
constitutionality of international instruments in this regard. The
Court has also considered that in exercising its sovereignty,
Colombia is entitled to attribute to some international



jurisdictional organs the settlement of affairs that, in principle,
would be subject to the direct decision of its authorities.

9.3 The recognition of the jurisdiction of the International Court
of Justice, understood together with the provisions providing for
the binding character of its decision, as well as the procedure
that can be followed for its implementation, derive in the
existence of an international obligation to acknowledge and
comply with the decision of said Court regarding boundaries.
This obligation would face the second paragraph of Article 101
of the Constitution in which it is established that any variation of
the general state of the territory at the time the Constitution of
1991 was promulgated, must be carried out through a procedure
different to the approval of a treaty by Congress and its
subsequent ratification by the President of the Republic. The
contradiction emerges, in synthesis, because of the emergence of
an obligation to comply with what is provided for in an
instrument different to Article 101 — a Judgment- and,
consequently, because of the imposition of an obligation to
accept the variation of limits and of acting in conformity with it
—the Judgment- notwithstanding the existence, in the
constitutional order, of specific provisions requiring to exhaust
specified procedures.

9.4 In light of the constitutional provisions in force, it is not
possible to admit an interpretation of Article XXXI of the Pact
that: (i) implies the recognition of a mechanism for the
modification of the general state of the territory in force at the
time the Constitution of 1991 was in force, with complete
disregard of the rule of modification through a treaty approved
by Congress and ratified by the President. (ii) imposes an
obligation to comply with a decision that fixes or modifies the
boundaries, in a manner different than the one provided for in
the constitutional norm referred to above; o (iii) leads to
ignoring the elements that constitute the Colombian territory. As
was stated, Article 101 of the Constitution is a provision with a
constitutional force in the sense that, in defining the
conformation and configuration of the territory, is regulating an
essential prerequisite of the existence of the State; it is vested
with a general supremacy with respect to any norm or legal
order and triggers a presumption of unconstitutionality of any
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provision that may restrict, limit, affect or hinder in the scope of
its mandate.

9.5 The rule defined in Decision C-400 of 1998, suggests as
alternatives to the normative conflict, either the modification of
the international instrument in a manner that does not oppose the
Constitution —through corresponding legal procedures-, or the
adoption of the measures of domestic law that make possible to
overcome the contradiction. In each situation, it corresponds to
the competent political authorities —and not the Constitutional
Court- to determine the procedure to follow. In any case, the
exclusion from the domestic legal order of those international
norms that are contrary to the former, are incapable of directly
impacting the content of the international obligation or the
international nexus.

9.6 The constitutional duty to harmonize the challenged
conventional international clauses with Article 101 of the
Constitution emerges from: (i) the constitutional status both of
the principle pact sunt servanda and the duty or prevalent
application of the Constitution; (ii) the reservation made by
Colombia to article 27.1 of the Vienna Convention on the Law
of Treaties of 1986, in response to an order of the Constitutional
Court, which allows to make compatible the international
principle with the constitutional review of treaties in force, as it
was decided in Decision C-400/98 and C-27/93, of this
Tribunal; (ii1) and from the hermeneutic principle, consolidated
in the jurisprudence, requiring optimization or concrete
harmonization to the maximum extent possible. In other words,
from the intention of the Constituent Assembly in 1991, the
juridical tradition of Colombia of respect to international law,
and from the constitutional recognition of the two principles in
conflict — both equally protected by the rules of supremacy
enshrined in Article 4 of the Constitution- a duty emanates to
harmonize, which is opposed to the unconditional precedence of
one or the other and requires the fulfilment of both principles to
the maximum extent possible.

9.7 The duty of preeminent application of the constitutional
provisions derives directly from the content of Article 4 of the
Constitution, according to which, “The Constitution is the norm
of norms. In every case of incompatibility between the



Constitution and a law or any order legal norm, the
constitutional provisions will apply”; this provision derives from
the concept of popular sovereignty, from which the public
powers and mainly, the constituent power emanates. Also, in
Article 9 the Constitution grants fundamental character to some
principles over which the foreign relations of the State are built
upon, among them, “the recognition of the principles of
international law accepted by Colombia’: particularly, the pact
sunt servanda principle — the obligation to comply with treaties
validly entered into- and the bona fides principle or —duty to act
in good faith in the performance of the international obligations-
. The constitutionalization of this principles of international law
implies that the recognition of the binding force of the treaties to
which Colombia is a Party and the good faith in the performance
of its obligations, are sovereign mandates of the Constituent
Power and an expression of the supremacy of the Constitution.
From that perspective, the tension that may arise between
specific constitutional norms and the obligation to comply with
the provisions of international treaties, cannot be qualified as
irreconcilable, since they are enshrined in the constitutional
order with the hierarchy of fundamental principles. It
corresponds to the interpreter of the Constitution to procure its
harmonization.

9.8 It deserves special consideration what is provided for in
Decision C-400 of 1998, by virtue of which the Constitutional
Court reviewed the Vienna Convention on the Law of Treaties
between States and International Organizations or between
International Organizations and its approbatory law. With
respect to the acceptance by Colombia of the pact sunt servanda
and bona fide principles, it must be noticed that, on the basis of
the dictum of this Court in Decision C-400 of 1998 Colombia
made, in perfecting the international nexus with respect to the
Vienna Convention on the Law of Treaties between States and
International  Organizations or  between  International
Organizations, an interpretative declaration according to which
“With respect to article 27, paragraph 1, Colombia specifies that
it accepts that a State may not invoke the provisions of its
internal law as justification for its failure to perform the treaty,
on the understanding that this rule does not exclude judicial
control of the constitutionality of laws adopting treaties”.
The reservations and the interpretative declarations just
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mentioned were transmitted by Colombia to the Secretary
General of the United Nations, which, in turn, transmitted them
to the States and inter-State organizations signatories of said
Convention.  Considering that there is no record by the
Depositary — General Secretariat of the United Nations — giving
account of the express objection by the State Parties against the
reservations and interpretative declarations made by the
Republic of Colombia, it can be affirmed that the international
society has not issued, until present date, an objection to the
restrictive or limited acceptance of Colombia with respect to the
pacta sunt servanda principle.

9.9. To maximize the constitutional interests in conflict, this is,
the obligation to harmonize the duty to apply the constitutional
provisions and the duty to comply in good faith with the
international commitments, requires to recognize that Article
101 triggers the imperative that the incorporation of the
decisions regarding the modification of boundaries be made by
entering into, approving and ratifying a treaty of boundaries.

9.10 The settlement of the disputes mentioned allows, in this
opportunity, to make compatible the obligation to comply with
international obligations assumed by Colombia, as an expression
of the principles of international law recognized by Colombia,
with the mandate to respect the minimum contents of Article
101, in securing the supremacy of the Constitution. And its leads
to the harmonization of the confronted duties: (i) on one side, it
recognizes the validity of the challenged clauses of the Pact of
Bogotd approved by Law 37 of 1961 and whose effects are
unquestionable by virtue of the pacta sunt servanda principle
during the time the Pact was in force for Colombia; (ii) it
follows that the decisions rendered by the International Court of
Justice, on the basis of the jurisdiction recognized by Colombia
through Article XXXI of the Pact, cannot be disregarded, in
conformity with what is prescribed in Article 94 of the Charter
of the United Nations, that provides that each Member of the
United Nations is committed to comply with the decision of the
International Court of Justice in any case to which it is a party.
And, in any case, (iii) said interpretation guarantees the respect
for the constitutional rule provided for in Article 101 of the
Constitution according to which, any modification of the general
situation of territorial boundaries in force in 1991, shall be



carried out according to what is set forth in the second paragraph
of said provision.

9.11 It is then confirmed the validity of the challenged clauses
of the Pact of Bogota, approved by Law 37 of 1961 and whose
effects are unquestionable by virtue of the pacta sunt servanda
principle during the time the Pact was in force for Colombia,
especially since this Decision could not grant retroactive effects
to none of its operative provisions. In consequence, the
decisions rendered by the International Court of Justice, on the
basis of the jurisdiction recognized by Colombia through Article
XXXI of the Pact, cannot be disregarded either, in conformity
with what is prescribed in Article 94 of the Charter of the United
Nations. This conclusion does not deprive any of the
constitutional mandates of their basic content, while at same
time: (i) recognizes the binding character of the decisions
adopted by an international court in the performance of treaties
previously entered into, approved and ratified by Colombia, and
at the same time; (ii) updates the duty of incorporation of the
boundary modifications into the domestic legal order, in charge
of the executive and legislative authority, following what is
established in Article 101 of the Constitution.

9.12 In this sense, the authorities of Colombia have the
obligation to comply with Article 101, paragraph 2, in the
manner in which it has been interpreted by this Tribunal,
seeking recognition of the effectiveness of the constitutional
provision in a way that is consistent with the duty of fulfilment
of the international obligations.

9.13 As the constitutional jurisprudence has noticed, by virtue of
the democratic principle and the connected principle of
conservation of law, when there are two possible interpretations
of the same normative statement, the declaration of
constitutionality of the norm must be preferred, while indicating
the conditions under which it must be interpreted, excluding the
unconstitutional scope and preserving the meaning compatible
with the Constitution.

9. 14 Therefore, the Corporation declared the constitutionality of
Article XXXI of Law 37 of 1961, approving the Pact of Bogota,
as recognition of the jurisdictional authority accepted by the
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Colombian State as of October 14, 1968 for the judicial
settlement of disputes on international affairs, under the
understanding that the decisions of the International Court of
Justice, adopted in relation to boundary disputes, must be
incorporated into domestic law by a duly approved and ratified
treaty, under the terms of Article 101 of the Constitution.

9.15. Consequently, in conformity with what is expressed,
Articles II (partial), V (partial), XXXII to XXXVII and
XXXVIII to XLIX, will be declared constitutional.

10. Response to the remaining charges: breach of Articles
59T, 2, 3,9, 79, 329, 330 of the Constitution

10.1. Article XXXI of the American Treaty on Pacific
Settlement (i) does not disregard Transitory Article 59 of the
Constitution since this constitutional norm, in establishing the
prohibition of jurisdictional review of the Constitution, only
comprises the judicial examination of the legal order that has the
capacity to expel or exclude unconstitutional norms directly off
the legal order. (ii) It does not violate articles 2, 3, 79, 329 and
330 of the Constitution either, since the recognition of
jurisdiction established therein does not contravene the right of
citizens to participate in the decision that affect them nor the
right of prior consultation of the ethnic communities, matters
that in any case would arise as duties for the national authorities
and would not be internationally opposable.

10.2. Article XXXI of the Pact does not violate (i) the principles
of sovereignty and self-determination established in Article 9°
of the Constitution, nor (ii) Article 189.6, considering that the
free assumption of a commitment by the State is one of the most
important manifestation of sovereignty and self-determination in
the international society, not being possible to allege its
violation when the State has autonomously and willingly the
State has decided to be obliged by the provisions of a treaty —
Article 226 of the Constitution-. (iii) Finally, neither does it
disregard the constitutional obligation to develop the
internationalization process on the basis of convenience: the
judgment of convenience must respect the margin of
appreciation the political authorities enjoy to assess the
usefulness and benefit in entering into a treaty, and the



establishment of a hetero-composite mechanism for the peaceful
settlement of dispute with other States cannot be judged in itself
as inconvenient nor is it inconvenient just for the results to
which it leads.

10.3. With respect to Article “L” of Law 37 of 1961,
approbatory of the Pact of Bogota, it can be affirmed that it does
not exclude nor does it impose a mechanism, form or means for
the compliance with the decisions of the International Court of
justice. That has as its effect that the adoption of a measure that
would oblige the State to act contrary to the Constitution is
merely hypothetical, and does not derive from the normative
content of Article L of the Pact. Thus, the consequence that may
derive for a State as a consequence of not complying with a
judicial decision, do not unequivocally derive in a result
contrary to the Constitution, since the authorities enjoy the
faculty, authorization or permission — under international law-
and the obligation — under the domestic law- to employ all
means, mechanisms, forms or measures to comply with the
judgments, provided for in the Political Constitution. In
consequence, the compatibility of Article L with the
Constitution will be declared.

10.4. What is provided for in Article L does not proscribe nor
prevents the Parties, in any sense whatsoever, of the faculty they
have, as subjects of international with capacity to act in the
international society, to dispose of their own rights — granted,
recognized or assigned through a decision of an international
tribunal-, with the purpose of modifying, by mutual agreement,
the terms and scope of the latter, subsequent to the rendering of
a judicial decision. It is pertinent to refer, as matter of example,
the decision in the case of the “Maritime delimitation in the area
between Greenland and Jan Mayen (Denmark v. Norway)” of
1993. The Kingdom of Denmark requested the Court, through a
unilateral application, the recognition of the extension of its
“fishing exclusive economic zone and continental shelf” through
the fixing of maritime delimitation line vis-a-vis the Kingdom of
Norway. In its decision the Tribunal fixed the maritime frontier
between the two States. Notwithstanding, after the Judgment
was rendered, the Kingdom of Denmark and the Kingdom of
Norway signed a treaty to regulate the rights of the parties in the
area affected by the decision. Although the treaty expressly
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invoked the decision of the international tribunal, the
coordinates of the maritime frontier between the States fixed in
the treaty, did not coincide with the coordinate of the maritime
frontier set forth by the International Court of Justice. None of
the States alleged noncompliance with the Judgment nor was the
action considered a violation of the latter.

10.5. The remaining provisions challenged presuppose the
existence of the clause on the recognition of the jurisdiction of
the International Court of Justice by the States Parties to the Pact
of Bogota. Hence, the decision about the constitutionality of
Articles XXXII to XXXVII will be in the sense of
constitutionality decided with respect to the previous article,
without the need of any conditioning whatsoever. The Court will
proceed in the same fashion with regard to the obligation to
make use of the procedures established in the American Treaty
on Pacific Settlement, and specially the judicial procedure
already seen- Article II of the Pact-, and with respect to the
jurisdiction of the International Court of Justice to define
whether the controversy submitted to it deals with a matter
within the domestic jurisdiction of the States — Article V of the
Pact-. In the same fashion, with respect to Articles XXXVIII to
XLIX.

11. Final consideration: constitutional affirmation of the
international principles on the prohibition of the use of force
for the settlement of disputes and on the peaceful settlement
of disputes

11.1. The Political Constitution establishes, faithful to the
constituent purpose, not just that the peace is one of the purpose
of the Constitution (Preamble) and one of the goals of the State
(Art. 2) but also, that it is a right and a duty of mandatory
compliance (Art. 22).

11.2. The practice of the Republic of Colombia, in its condition
as subject of international law, shows throughout its existence, a
vigorous and uninterrupted defence and submission to that
principle. The principle of pacific settlement of international
disputes, complementary to the principle on the prohibition of
the use of force for the settlement of international disputes,
binds the country both constitutionally and internationally.



11.3. The conditioned constitutionality of Article XXXI of the
“American Treaty on Pacific Settlement (Pact of Bogotd)” does
not invalidate nor affect the international obligation contained in
the constituting treaties of the United Nations Organization or
the Organization of American States, in relation to the peaceful
settlement of disputes, through the pertinent mechanisms and
procedures.

IV. DECISION
The Constitutional Court of the Republic of Colombia,
administering justice on behalf of the People and by mandate of
the Constitution,

DECIDES

First: To declare Article XXXI of Law 37 of 1961 “approving
the American Treaty on Pacific Settlement (Pact of
Bogotd) "CONSTITUTIONAL, in the understanding that the
decisions of the International Court of Justice apropos of
boundary disputes must be incorporated into domestic law by a
treaty duly ratified and approved under the terms of Article 101
of the Constitution.

Second: To declare Articles II (partial), V (partial), XXXII to
XXXVIIL, XXXVII to XLIX and L of Law 37 of 1961

“approving the American Treaty on Pacific Settlement (Pact of
Bogotd) ”"CONSTITUTIONAL.

(..)
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Ministry of Foreign Affairs
Republic of Colombia

DECREE NUMBER 1119 OF
17 JUNE 2014

By which Decree Number 1946 of 9 September 2013 is
modified and amended

THE PRESIDENT OF THE REPUBLIC OF COLOMBIA,
In exercise of his legal and constitutional faculties, in special,
those provided for in Article 189 (11) of the Political
Constitution and in development of what is established in laws
10 of 1978 and 47 of 1993

CONSIDERING:

That the publication of the thematic nautical charts issued by the
General Maritime Office under Resolution No. 613 of 9
December 2013 only proceeds after the Decree establishing the
points and base lines referred to in Article 3 of said Decree are
issued;

That the Republic of Colombia exercises all the rights over its
maritime spaces in conformity with International Law

That in the merits of what has been referred to above,

DECREES

ARTICLE ONE. To modify Article 1 (3) of Decree 1946 of 9
September 2013 which now reads as follows:

“3. The Republic of Colombia exercises full
sovereignty over its insular territories and
territorial sea; jurisdiction and sovereign
rights over the rest of the maritime spaces
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generated by its insular territories in the
terms prescribed by international law, the
Political Constitution, Law 10 of 1978,
Decree 1946 of 2013 and by the present
Decree, in what corresponds to each of them.
In those spaces Colombia exercises historic
rights in conformity with international law.

ARTICLE TWO. To modify Article 5 (3) and (3.a) of Decree
1946 of 9 September 2013 which now reads as follows:

“[.]

3. In developing what has been provided for in
the previous numeral, with the purpose of
protecting the sovereignty in its territory and
territorial sea, in the integrated contiguous
zone established in this Article Colombia
exercises the faculties of enforcement and
control necessary to:

a) Prevent and control the infraction to the
laws and regulations related with the
integral security of the State, including
piracy and trafficking of drugs and
psychotropic substances, as well as conduct
contrary to the security in the sea and the
national maritime interests, the customs,
fiscal, migration and sanitary matters which
take place in its insular territories or in their
territorial sea. In the same manner,
violations against the laws and regulations
related with the preservation of the maritime
environment and the cultural heritage will be
prevented and controlled”.

ARTICLE THREE. To add the following paragraph to Article
5° of Decree 1946 of 9 September 2013:
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“[.]

Paragraph. The application of this paragraph will be
carried out in conformity with international law and
Article 7 of the present Decree.”

ARTICLE FOUR. To modify Article 6 of Decree 1946 of 9
September 2013, which now reads as follows:

“Article 6°. BUILDING OF THE CARTOGRAPHY

The points and base lines referred to in Article 3 of
the present Decree, will be published in official
thematic maps of the Republic of Colombia built by
the General Maritime Office. The corresponding
maps will be sent to the Agustin Codazzi
Geographic Institute for matters within its
competence. Said maps will be given due publicity.

The Integral Contiguous Zone established by virtue
of this Article will be represented in official thematic
maps of the Republic of Colombia built by the
General Maritime Office. The corresponding maps
will be sent to the Agustin Codazzi Geographic
Institute for matters within its competence. Said
maps will be given due publicity.

Once the points and base lines have been
determined, as well as the remaining spaces to
which the present Decree refers to, they shall be
established through a Decree issued by the National
Government.

Paragraph: The publication of the corresponding
official thematic maps will be made once the
National Government has published the Decree by
which are established the points and base lines from
which the breadth of the territorial sea, the
contiguous zone and the diverse maritime spaces
generated by the islands conforming the insular
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territories of Colombia in the Caribbean Sea, are
measured.”

ARTICLE FIVE. The present Decree enters into force since its
publication and amends and modifies in the pertinent paragraphs
Decree 1946 of 9 September 2013.

[Signed]
AURELIO IRAGORRI
Minister of Interior

MARIA ANGELA HOLGIUIN-CUELLAR
Minister of Foreign Affairs

MAURICIO CARDENAS-SANTAMARIA
Minister of Finance

JUAN CARLOS PINZON-BUENO
Minister of Defence

ALEJANDRO GAVIRIA-URIBE,
Minister of Health and Social Protection

LUZ HELENA SARMIENTO
Minister of Environment and Sustainable Development
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President Juan Manuel Santos speaks on the judgment of
the International Court of Justice

Bogoté, 19 November 2012 [SIG]
"My fellow Colombians

The International Court of Justice, in a decision issued a few
hours ago, has decided on Nicaragua's claims against Colombia.

On three occasions, Nicaragua has attempted to appropriate the
Colombian archipelago for itself; in 1913, when it claimed it for
the first time in history; in 1980, when in an event without
precedent, it declared the Esguerra-Barcenas treaty null, and
void, and finally, in 2001, when it presented its claims against
our country before the International Court of Justice.

Today, this Court rejected Nicaragua’s claims on our
archipelago.

This is a final decision on this issue, and there is no appeal
against it

Colombia's position has been a State policy, held uninterrupted
by different governments, with independence of their political
affiliation.

Since 1969, the dispute with Nicaragua was revived, and since
that moment, eleven successive governments of Colombia have
consistently defended our position on this matter.

There have been few such occasions in which our country has
acted in such a concerted and uniform manner over so many
years, and we, since we came to office, have maintained that
same course of legal argument.

Some 15 sessions of the Foreign Relations Advisory
Commission have been held on this matter. The Commission
has been constantly informed and consulted.

Today, I have heard its opinions and wise counsel

It is an instance which, naturally, we shall continue to consult.
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Further, hundreds of meetings have been held with the active
political forces of this country and of the archipelago, and with
distinguished lawyers of great experience and world renown.

What is it that Nicaragua claimed?

Initially, Nicaragua claimed sovereignty over the archipelago of
San Andrés, Providencia and Santa Catalina, including all their
islands and cays

Today, the Court found for Colombia, and did not accede to
Nicaragua’s claims, ratifying Colombia's sovereignty over the
entire archipelago.

And more than this: the Court clarified that all the cays of
archipelago--. 1 repeat, absolutely all the cays - that is,
Roncador, Serrana, Quitasuefio, Serranilla, Bajo Nuevo, Este
Sureste and Albuquerque belong to Colombia.

Nicaragua also claimed that the Esguerra-Barcenas treaty of
1928 - through which that country recognized Colombia's
sovereignty over the Archipelago - should be declared invalid.

Today, the Court ratified that the treaty is valid in force.

Further, Nicaragua claimed that it should be declared that
Colombia had failed to comply with the treaty, and requested for
our country to be declared responsible for that. The Court
rejected this claim too.

Nicaragua, in 2009, alleged the existence of an extended
continental shelf.

It claimed that the Court should recognize it 350 miles of shelf,
150 miles more than that which is normally granted to States.

Further, Nicaragua asked for recognition of a maritime boundary
to the east of the islands of San Andrés, Providencia and Santa
Catalina - which would remain totally enclosed by Nicaraguan
waters-a boundary which would be only 100 miles from the
coast of Cartagena.



The Court did not accede to these claims either.

It made a partial grant of 200 miles in certain areas to the north
and south of the Archipelago, invoking the rules of the new Law
of the Sea. Nonetheless, it rejected the Nicaraguan position that
the Archipelago of San Andrés should be enclosed, or that a
maritime delimitation line should be drawn between the
Archipelago and the Colombian Caribbean coast.

With this claim, Nicaragua sought to cut the link between our
islands and the mainland, but, by good fortune, this did not
occur.

In summary, the Court ratified Colombia's sovereignty over the
Archipelago of San Andrés, Providencia and Santa Catalina, and
the validity and enforceability of the 1928 treaty between
Colombia and Nicaragua, which Nicaragua purported to ignore

Second, it recognized that all the cays of the Archipelago -all of
them — are Colombia’s, as we argued, and contrary to
Nicaragua’s claims.

Third, it recognized territorial sea to cays such as Serrana and
Quitasueno;

Fourth, it recognized that the Archipelago is entitled to a
continental shelf and exclusive economic zone.

Fifth, the link between the Archipelago and the Colombian
mainland is maintained, and Nicaragua did not succeed in
isolating the Archipelago from mainland Colombia.

The Court also addressed another issue, that of the maritime
delimitation between Nicaragua and Colombia.

As you will recall, in 2007 the Court decided that Meridian 82 -
which we in Colombia had for long considered to be the
maritime boundary between Nicaragua and Colombia - was in
effect not a maritime limit, but a line of reference, and therefore
declared itself competent to establish the maritime delimitation
between the two countries.
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In its Judgment of today, the Court draws a line which begins
from the west of the Archipelago, between our islands and the
coast of Nicaragua. While this is positive for Colombia, the
Court, when drawing the maritime delimitation line committed
serious mistakes which I must highlight, and which have
negative effects on us.

The Court, instead of limiting itself to drawing a line in the area
regulated by the Esguerra-Barcenas treaty, mistakenly decided
to extend the line to the north and south of the Archipelago.

We disagree that the Court had gone beyond the scope of the
treaty, which the Court itself has declared to be valid and in
force.

Further, the Court extended the maritime delimitation line to the
east, as far as 200 miles from the Nicaraguan coast.

This means a reduction in Colombia's rights of jurisdiction over
maritime areas.

Further, and contrary to an historical doctrine of international
law, in establishing the boundary to the east of the Archipelago,
the Court disregarded other treaties of delimitation signed by
Colombia.

The result of this has been the creation of a series of
complexities between countries in the Caribbean, which obliges
us to work with our neighbouring States who are also affected,
in order to resolves those complexities

Further, no account was taken of circumstances to which weight
should have been given - such as considerations of security and
equitable access to natural resources.

Inexplicably-and after recognizing Colombia's sovereignty over
the entire Archipelago, and after holding that, as a unit, the
Archipelago generated rights of continental shelf and exclusive
economic zone, the Court adjusted the line of delimitation,
separating the cays of Serrana, Serranilla, Quitasuefio and Bajo
Nuevo from the rest of the Archipelago.



This is inconsistent with what the Court itself has recognized,
and is not compatible with the geographical conception of what
an archipelago is.

All of these are in effect omissions, errors, excesses, and
inconsistencies which we cannot accept.

In the light of this, Colombia - represented by its Head of State -
emphatically rejects this aspect of the decision issued today.

Therefore, we will not discard any recourse or mechanism
available to us in international law, to defend our rights.

The Government respects the law, but considers that the Court
has made some serious mistakes on this issue.

You elected me, first and foremost, to defend and enforce the
Constitution of Colombia, and to that I pledged my oath.

Among these constitutional duties is to protect and guarantee the
rights of Colombians, and to honour the treaties which
Colombia has signed with other countries in the Caribbean.

Article 101 of our Constitution says that "the boundaries fixed in
the manner set forth in this Constitution may only be modified
by virtue of laws approved by Congress, and duly ratified by the
President of the Republic".

The Constitutional Court has said that these treaties - that is,
those which refer to Colombia's frontiers and boundaries - must
be approved through a reform to the Constitution.

As President, I have the obligation to respect that mandate of the
Constitution, what was decided by the Constituent Assembly in
1991, and what the Constitutional Court has stated.

From the foregoing, there are a number of obstacles which make
some aspects of the maritime delimitation drawn today by the
decision of the Court of The Hague complex and difficult to

apply.
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It is evident that there is a contradiction between this decision
and our Constitution, and a number of international treaties in
force.

As Head of State, I shall lead the defence of the interests and
rights of Colombians, and in particular, of the inhabitants of the
Archipelago.

In order to achieve this, we need the concurrence of all public
powers as provided for in the Constitution.

I am the first to recognize the repercussions which this new
maritime delimitation has for this country and for its people, and
in particular, for the inhabitants of San Andrés and the
fishermen of the islands.

To me as a Colombian, these repercussions caused deep pain.

The inhabitants of San Andrés may be sure that we shall defend
the rights of the people of the islands and of all our fellow-
countrymen with absolute firmness.

This we have done it not only during these 11 years of litigation,
but also over the centuries of the history of our country.

It is true that maritime rights are different from rights of
sovereignty.

We should note that when drawing the boundary, the Court
advised that the new line of delimitation awarded only "specific
rights instead of sovereignty", to Nicaragua.

Since the specific rights are limited, the Court also emphasized
that this "does not affect rights of navigation" of Colombians.

For example, the inhabitants of San Andrés will have the right
of free passage to Quitasuefio, Serrana, Serranilla and Bajo
Nuevo, and vice versa, and to derive their living from fishing
within the area recognized by the Court.

Today, I wish to tell the people of San Andrés that we are
committed to find mechanisms and specific strategies, and to



produce results-including the negotiation of treaties as may be
necessary-so that their rights may at no time be disregarded.

And we will work the inhabitants of the Archipelago, since we
are conscious of their realities and their fishing activities.

This very same night, I shall sleep in San Andrés, and tomorrow
I shall meet leaders and representatives of the community, in
order to evaluate not only this situation, but also progress with
other commitments which the Colombian government has made
to this, our overseas department.

With the Council of Ministers, which held sessions in San
Andrés some months ago, we established a complete plan for the
Department with the authorities of the Archipelago, and we are
moving forward with that, and we are committed to its progress.

Today, a period of work and consultation has begun between the
public powers to analyse the effects of the judgment,
particularly with regard to our Constitution, and to act in
consequence.

As Head of State, I shall lead this process in a spirit of harmony
and collaboration between those powers.

The legal team which represented us at the Court of The Hague,
and the working groups in the Foreign Ministry, during the
various governments concerned, have worked for the interests of
Colombia with a high sense of duty and effort, and we must
recognize this fact.

My fellow countrymen,
You may be sure that we shall act with respect for the law - as
has been our tradition - but we shall also defend the rights of all

Colombians with firmness and determination.

Good evening"
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Press conference of Minister of Foreign Affairs, Holguin, in
San Andrés about the judgment of The International Court
of Justice.

San Andrés (Nov. 20/12). “We are here in San Andrés with the
President and several Ministers, we arrived yesterday’s evening,
we gathered with a group of native islanders and Mrs. Governor.

Today we will meet with the community of San Andrés, a
meeting of about three hours, we want to hear the people from
San Andrés, we come to express our sadness, our support in that
sadness of all the people of San Andrés because of the judgment
of the Court.

We are saddened and wanted to say it here to the sanadresanos,
to the authorities of San Andrés.

We will also have a meeting with the fishermen, apart from the
rest, and the President will gather again with the native
islanders, a meeting in the early afternoon.

Basically we came to accompany the people of San Andrés in
this tough, difficult time and we would like to look with them
the actions that the government should take as soon as possible.”

PRESS CONFERENCE
Question

What are real legal possibilities that Colombia has against the
judgment? How solomonic is the judgment? What can you say
about the words of the President of Nicaragua, Daniel Ortega?

Foreign Minister Maria Angela Holguin:

First of all it is a very complicated, very complex judgment. We
just hear yesterday the reading of 6, 8 pages by the President of
the Court, but it is a judgment that the government of Colombia
has to study thoroughly, in depth, something that the legal
advisers of the Government are already doing, also the team in
the Hague is working on that and, until is not studied it
thoroughly, the Government will not make a statement.
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The President has said yesterday, and we reaffirm it. We reject
parts of the judgment where there are inconsistencies, there are
omissions, there is a lack of recognition, of justice, and we are
reiterating it, but as I say, it is a transcendental decision, very
important for the country and we will make it calmly, studying
in depth the repercussions.

We see, for example, that the judgment has an impact that
makes it difficult to implement it; the case of the treaties with
neighbours, there is a need to look exactly what will happen
with it, and in that we have to do a serious job, very sensible, of
the study of the judgment before releasing a major statement.

On whether it is solomonic or not, you see, I always thought that
solomonic was something fair, and I would say that this is not
fair.

I will not comment on the words of President Ortega. Also what
we know, and this is a request that the sanandresanos did, not
from now but from some time ago; we have to have a
relationship with the government of Nicaragua. I spoke with the
Minister of Foreign Affairs of Nicaragua at the summit of Cadiz
in Spain, this weekend. We were looking at the possibility of
having a meeting soon; there are many issues that we have to
work on, work on fishing related themes, work on security
issues, fighting drug trafficking, and most likely we will have a
meeting, but for now we are concentrating in the judgment and
in this study that we are doing of the judgment in depth.

Question

There are six warships of the Colombian Navy in the area of the
cays, they were waiting for the decision of The Hague and
accompanying infants that are doing presence and sovereignty in
this area of the country. What is the position on these warships?
Are they in a Colombian area? In what part are they? What will
be their future? What action will the Government take on that?
And Minister, people are calling for heads to roll by this
decision, to hold someone responsible, what is the answer of the
Government?



Minister Maria Angela Holguin:

It is important to highlight an issue, and it is that the sovereignty
over the cays was ratified by the Court. We have full
sovereignty in all cays and the position in which those frigates
are is precisely accompanying that sovereignty in the different
cays of the archipelago.

Any decision will be taken later, a decision on where they will
be is not a decision that we will make for now, but they are
indeed accompanying that sovereignty, accompanying these
marines that are in the cays in which we have sovereignty,
where the Court yesterday ratified that sovereignty.

On the subject of rolling heads, I think that in difficult times
through which a country passes, as is the case that is happening
to us today, it is a very difficult time for the country, the country
should unite. Get together because in what we have to think is in
San Andrés, rather than keeping the discussions about who is
sacrificed and who is crucified and whose fault is it, it is more
important to think about what San Andrés needs, what the
fishermen from San Andrés need, how we can help this
Caribbean pearl to arise and arise in an optimistic way and not
on whose fault it is or whose fault it isn’t.

If we are to find someone to blame, I say two things: first, we
have to look for it since 1969, since then everything that had to
do with the advisory committees, presidents, former ministers of
foreign affairs, absolutely everyone. But I tell you one thing that
goes beyond, if for example with my resignation I would solve
the sanadresanos’ life, where do I need to sign?

Question (...)

Minister Maria Angela Holguin:

Look, I think the defence was a very good defence, legally we
have first-level lawyers.

If you look at similar or alike cases where the Court delimited in
opposing coasts, it had never made a decision as the one it took
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yesterday. So we are also very confused, because part of what
the defence does is to study the Court’s previous judgments, and
there is none that resembles the decision taken yesterday,
ignoring obvious things like the exclusive economic zone and
the continental shelf of Providencia, which reached Quitasuefio
or went even beyond that.

So, that we had never seen, that is why we are seeing
inconsistencies, or for example in the south side how it
completely ignores the economic zone and the continental shelf
of San Andrés to the south. I mean, there are lacks of awareness
of the Court in the judgments that have been studied.

We have 11 years in this, 11 years working, 11 years with two
teams: one, the legal team which was here between 2001 and
2007 and, the second, from 2007 until now. At the time, one of
the lawyers died and one was very old, but it was never
contemplated, in all the studies that were done, that the Court
could ignore something as important as the continental shelf in
the exclusive economic zone of San Andrés and Providencia.

I believe in the Colombian team, and in that I do repeat,
congratulations to Ambassador Julio Londono, Dr. Guillermo
Fernandez de Soto and the team, they were a dedicated team for
all these 11 years, where they studied absolutely all the
possibilities.

We recognize that this was never envisioned, as I say, the Court
made decisions that are completely new in these cases.

I do want to reiterate, and I will not blame anyone, I think this
was a job in the past 11 years, a dedication of the Ministry of
Foreign Affairs, of the former ministers, the presidents, the
Advisory Commission. Everything went through the Advisory
Commission. Now we cannot come to say that it was not
consulted; it was consulted, everyone agreed and we did a study
in depth of the case. Now it is easier, as they say, being a
historian than a prophet, but we really did what we could.



Question (...)
Minister Maria Angela Holguin:

Look, we are here and the meetings we are having, both last
night and today, are just to see how we can help those fishermen
to find solutions.

I had a conversation with the Minister of Foreign Affairs of
Nicaragua, we will look at fisheries agreements. We need to
agree on some fisheries agreements so the islanders can continue
fishing in places where they have done so, especially artisanal
fishing.

The Government's commitment is to find alternatives and
solutions for the fishermen of the islands.

Question (...)
Minister Maria Angela Holguin:

We are studying. The President heard the former presidents
yesterday, he spoke with former President Uribe repeatedly,
spoke with President Samper who was not in Colombia. In the
Advisory Committee, Presidents Gaviria, Betancur and Pastrana
were present. We talked about the different possibilities, but the
most important, and I think that was something where President
Pastrana was very repetitive and he is absolutely right, is that the
judgment must be studied, it should be explored in depth, the
judgment is not just those words we saw yesterday in an hour,
but much deeper, and that is what we want to do, our lawyers
are working on it and we will take a decision soon.

Question:

There is a version, shared by several specialists, according to
which you already knew what could happen because the initial
position of Colombia involved the loss, the position of the
median line, involved loss to the country. You knew that? And,
ultimately, are you going to comply with the judgment or not?
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Minister Maria Angela Holguin:

If the judgment will be complied with or not, is a decision that
must be studied thoroughly. Once the Government studies and
listens to its advisors and the team that has been at the forefront
of this process over the past 11 years, the President has also
heard the Advisory Commission, the formers presidents, a
decision will be taken.

On the knowledge, look, in 2008, when the Court in 2007 said in
its judgment that it has jurisdiction to determine the maritime
boundary between Colombia and Nicaragua and here we are
facing a situation where the Court says to you that the meridian
82 is not the boundary, the possibility already existed for the
line was moved.

In 2008, when the government presents to The Hague its stance,
its position, the median line was the line used in most cases. The
median line and the adjusted median line, when the coasts are
facing, that is what the Court has traditionally had. The median
line is adjusted, one of the reasons being the length of its
coastlines, i.e., the length, the proportionality of the coasts.

The argument presented by the Court yesterday is that we were
eight to one against the Nicaraguan coast and how the median
line was adjusted. We do not agree with this adjustment. Of
course we knew that, surely, they would make an adjustment to
the median line, but obviously not to that point. For me,
personally, I go back and repeat, in all the possibilities, from all
possible scenarios that we reviewed with our attorneys, we
never had this scenario, ever. We had the scenario obviously
with a tight median line. From the line in the Mosquitia coast
and Quitasueno, and the median line entered into the meridian
82 and we thought that when being adjusted it would come a
little to the side of the islands. But that we knew, we never,
never imagined that.

Question (...)



Minister Maria Angela Holguin:

We are not exploring the possibility of complying or not with
the judgment. What we want to do before taking a decision is to
have absolutely clarity about the judgment. I believe that
Colombia, the Government, would not be responsible if we do
not know the judgment entirely. Here we are dealing with
treaties, facing legal inconsistencies, we are before the need to
couple a decision just rendered by the Court with the Colombian
Constitution.

This is not to say that we will not comply, we are exploring
some possibilities, some legal resources that the same Court
provides. But as I say, first of all we want to be thoughtful and
serious in studying the judgment.

Question (...)
Minister Maria Angela Holguin:

It's not at all what the President said. We reject some aspects of
the judgment, where there are inconsistencies, some omissions,
what the president said about the continental shelf from both
Providencia and San Andrés and these are the aspects of the
judgment that we are rejecting.

That has nothing else to do with what we are saying, that we are
studying thoroughly to make a decision. We are, as I was
saying, planning to come and speak on the first day with San
Andrés, with its fishermen, its governor and its authorities and
to look at the economic and social consequences of the
judgment, and that is why we are right here, to analyse which
policies and decisions must the Government of Colombia take to
support San Andrés, because that is why we came. We will
make the impossible so this judgment does not harm in any way
the sanAndrésanos’ lives, the lives of the fishermen, and that is
what the National Government came to do.

I will talk, we will talk with the Government of Nicaragua,
because the reality is that we must ensure that fishermen do not
have problems with the Nicaraguan authorities and that is what
the Ministry of Foreign Affairs will do these days.
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Statement by President Juan Manuel Santos on the
denunciation of the Pact of Bogota

Bogoté, 28 November 2012 [SIG]

"First and foremost, many thanks Dr. Luis Genaro Muifoz,
Manager of the Coffee Growers Federation - FEDERACAFE -,
and all coffee growers, for the support which you have
expressed at this time for the Government in the situation that
has arisen from the decision of the Court of The Hague.

This is the moment for national unity. These are moments when
this country must unite.

And before entering into matters of the coffee industry, I would
like to make a statement on this issue in particular.

I have decided that the highest national interest demands that
territorial and maritime delimitations should be fixed through
treaties, as has been Colombia’s tradition in law, and not in
decisions issued by the International Court of Justice.

The Court sets those delimitation's based on indeterminate
criteria of equity, applied in an uncertain manner, to the
prejudice off the rights of States and peoples.

Therefore, Colombia yesterday denounced the Pact of Bogota.
The notice of that denunciation was delivered to the Secretary-
General of the Organization of American States. And it will take
effect with regard to proceedings initiated after the transmission
of that notice.

Never again, never again shall we experience what happened
with the decision of the International Court of Justice on 19
November.

It is evident that that decision led to a result which was
manifestly contrary to equity.

Further, as has already been said, it leads to a serious detriment
of the national interest, and to the rights of Colombians who live
in the archipelago, the protection of the Seaflower Biosphere
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Reserve, and the possibility of access to natural resources.

At the same time, it has affected treaties on delimitation signed
by Colombia with other States in the Caribbean.

This denunciation forms part of the measures which we have
been studying. It does not prevent Colombia from resorting to
the mechanisms and recourses available to us under
international law in order to defend our interests and protect the
rights of Colombians.

The decision taken is due to a fundamental principle: the
boundaries between States must be fixed by the States
themselves. Land frontiers and maritime boundaries between
States should not be in the hands of a court, but should be fixed
by mutual agreement between the States through treaties.

This essential principle is shared by countries in different
continents of this world, who have taken the same position
which Colombia adopts today. Those countries have restricted
the scope of jurisdiction of the International Court of Justice.

Those States are respectful of international law, as Colombia has
been and continues to be. They are also States which have
decided to exclude from the jurisdiction of the International
Court of Justice matters which compromise their sovereignty,
their frontiers and their maritime boundaries.

These countries include Norway, Canada, Australia and New
Zealand

With this denunciation, Colombia does not pretend to separate
itself from the peaceful solution of disputes. On the contrary,
Colombia reiterates its commitment always to resort to peaceful
procedures.

Later today, the Minister of Foreign Affairs will hold a press
conference to explain the reasons and scope of this decision
which we have taken.
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Declaration by President Juan Manuel Santos after meeting
with his homologous of Nicaragua, Daniel Ortega

Mexico City, 1 Dec. ... “We — the Minister of Foreign Affairs
and I — gathered with President Ortega. We explained in the
clearest way our position: we want the Colombian rights, -those
of the raizales, not only with respect to the rights of the artisanal
fishermen but other rights, to be re-established and guaranteed.
He understood.

“We expressed that we should handle this situation with cold
head, in an amicable and diplomatic fashion, as this type of
matters must be dealt with to avoid incidents. He also
understood.

“We agreed to establish channels of communications to address
all these points. I believe this is the most important. I believe
that meeting was positive”.

(..)

Question: The President of Nicaragua has discounted a warlike
confrontation, and says that Nicaragua recognizes the historic
rights of the Sanandresanos.

President Santos: “Of course nobody wants a warlike
confrontation. This is the last recourse. The way to settle this
type of situations is through dialogue. A reasonable dialogue
where the positions are clearly established and expressed, just as
we expressed to President Ortega the Colombian position.

“We will keep looking for the mechanism that both the
International Court of The Hague and the international
diplomacy have at their disposal to re-establish the rights
infringed by the Judgment. That does not exclude these channels
of communication with Nicaragua. I believe that those channels
of communication are an important complement.

“In this sense we will continue — and we said this clearly to
President Ortega- looking for the reestablishment of the rights
that this Judgment breached in a grave matter for the
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Colombians. But I believe that it is an important step to handle
this situation in a diplomatic, amicable fashion, as it must be
handle.

(..)

We keep exploring all the recourses at our disposal to defend the
rights of the Colombians”.
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Declaration of President Juan Manuel Santos during the
Summit of Governors in San Andrés, 18 February 2013

President Juan Manuel Santos at the Governors Summit in
San Andrés

San Andrés, 18 February 2013 [SIG]

(...)
Instructions to the Navy

And on this point, on commitments, and on the judgment, we
continue with the lawyer who was indeed here, and is here at
this moment studying alternatives which are available to us in
legal terms.

We are engaged in conversations, and we are pursuing work
with the lawyers who we contracted here in Colombia. This is
one of the best legal teams in the country, and all alternatives are
open. What I wish to reiterate to you —Governor—, because I
have heard that some people have complained that there have
been problems with certain Nicaraguan authorities, which
threaten them, or that they say they have to ask permission to be
able to fish here or not.

On this point, I will say the following so that it will be
absolutely and totally clear: I have given peremptory and precise
instructions to the Navy; the historical rights of fishermen will
be made respected, whatever happens. Nobody will have to ask
permission from anybody to go fishing where they had been
fishing before.

This type of incident should not occur again, and the Navy
indeed will increase its presence or the number of vessels that it
has, so that no such incident will occur again.

Colombian fishermen will be able to exercise - and we have said
this clearly - their historical fishing rights in all places where

they have been fishing before. And we will see that they do so.

Now, what we have said is that we will guarantee those rights,
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those historical rights of Colombians, rights in the area of
security, rights in the area of environment, so that the daily lives
of our fishermen, of the people of San Andrés and of all
Colombia in general, will not be in any way affected.

(..)
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SPEECHES

33RP Anniversary of the Naval Force

Wednesdays, 14™ August 2013. Communication and Citizenship Council

(..)

Speech of Daniel [President of the Republic of Nicaragua]

(..)

Since then [the 2012 judgment] we have been practicing normal
duties which are exercised in the waters that belong to a state, in
this case the Nicaraguan State. Immediately after the Judgment
we began to navigate with whom? With the Navy, accompanied
by whom? The Air Force...

(..)

We need to fight against drug trafficking and organized crime,
because that is the main threat to the security of our countries;
that is the biggest threat. And there is the conviction that we
need to join our efforts, what we have been doing first here in
our Central American sub-region, in the Caribbean and also
coordinating activities with our sister Republic of Colombia.

(..)

Our greetings to all the Bothers of the Diplomatic Corps; to the
Delegation of the Russian Federation... And speaking to our
Colleagues, and with this I am concluding, speaking to the
Colleagues of the Central American Navies, and this I extend to
the Colombian Navy too, I make a recognition to the Colombian
Navy; because, despite that the Government of President Santos
has not yet pronounced itself on the Judgment of the Court, we
had the opportunity to meet in Mexico with the occasion of the
Inauguration of President Pefia Nieto.

And there we agreed to seek a dialogue, for what? There is a
Judgment, well, how we need to work for, starting from what
the Judgment says onward we are going to continue
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coordinating our work. But unfortunately in Colombia there are
radical sectors, extremists, that want Colombia to disregard the
Judgment, and that they claim, that Colombia disregards the
Judgment, and amongst them the most salient one is President
Alvaro Uribe, who wants to be President, so he thinks that with
a message of this type he is going to win votes... I don’t think
so! I believe that the Colombian People want Peace.

And we recognize that in the middle of such a heated
environment, because every day we listen to declarations
coming from Colombia, incendiary declarations, confronting
declarations, the Nicaraguan Naval Force has continued its
work, the [Nicaraguan] Air Force has also continued patrolling
in what corresponds to the new territories.

We have awarded exploration blocks in search for petroleum or
gas in the territories, now defined by the Court as belonging to
Nicaragua. At the time of defining the blocks we have respected
the [Seaflower] Reserve zone... Reserve zone that already the
Government of Colombia, I cannot say which Government, if it
was that of President Uribe, had started to develop works of
exploration in the Reserve Zone, when they had the dominion of
the Reserve zone had started to make exploration works.

Nicaragua respects and is ready to work together with Colombia
in protecting the [Seaflower] Reserve zone. We are ready to
develop the dialogue, the negotiations between Colombia and
Nicaragua that will finally enable us to overcome that situation
so that we, Colombians and Nicaraguans, may work further for
peace, for stability.

As I said, we must recognize that in the middle of all this media
turbulence, the Naval Force of Colombia, which is very
powerful, that certainly has a very large military power, has
been careful, has been respectful and there has not been any
kind of confrontation between the Colombian and Nicaraguan
Navy, thank God, and God help us to continue working that
way.

And I am convinced that, the one who has determined that
pacific activity as it is called by the Chief of the Naval Force of
Colombia, the one who has determined that pacific activity is



President Juan Manuel Santos. I am convinced, we hope that
this will continue in the same manner until we can reach the
dialogue, reach the negotiations so as to conclude the definitive
agreements to apply the judgment rendered by the Court in the
month of November of last year. We are totally so disposed.

(..)
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COLOMBIA PRESENTS ITS INTEGRAL STRATEGY ON
THE JUDGEMENT OF THE HAGUE.

1. We have decided that the judgement is not applicable without a
treaty.

2. We consolidate our Archipelago, through a declaration of an
Integral Contiguous Zone.

3. We have moved forward in the environmental and social
protection of the Seaflower reserve.

4. We have halted the expansionist ambitions of Nicaragua, by
declaring the union of two continental shelves, which together
extend from San Andrés to Cartagena.

Bogoté, September 9 2013 (SIG). The following is the speech by
the President of Colombia, Juan Manuel Santos, on Colombia's
comments of strategy to face the judgement of the International
Court of Justice of The Hague.

“My fellow citizens.

All of us, as inhabitants of Colombia, are outraged with the
judgement of the International Court of Justice.

Our Government, which inherited the management of a process
which had already been in train for more than a decade, has had
the responsibility of receiving that judgement, and taking
measures to face up to the situation which it has caused.

And we have done so from the first very first moment, in a
number of actions.

We have designed and implemented an ambitious investment
plan to benefit the inhabitants of San Andrés, with programs in
health, education, housing, technology, infrastructure, and
energy; and we have strengthened our protection and support for
the fishing community.

These investments have been decided upon jointly with the
people of the islands, attending to their priorities: and they have
more than doubled our historical annual investment in this
Department. Those investments are very much a reality, and are
being executed with all speed.
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The objective is to make the Archipelago a sustainable region,
providing opportunities for development to its people.

We have also denounced the Pact of Bogota, that is, we have
withdrawn from that treaty, which recognizes the jurisdiction of
the Court of The Hague.

And we have dedicated ourselves, with all application, to the
development of a legal and political strategy to reinforce and
consolidate Colombia’s rights over the Archipelago of San
Andrés, Providencia and Santa Catalina.

In this, we have the support of renowned Colombian and foreign
lawyers, and we have evaluated and weighted the range of
opinions, arguments and positions which we have used to design
AN INTEGRAL STRATEGY.

Today, I would like to tell you what the strategy contains.

FIRST, and after analysing the studies and legal opinions, I ratify
what I said that same afternoon that the judgement was issued.

I was elected to defend and to enforce the Constitution of
Colombia.
That was my oath, which I cannot and will not betray.

Within my constitutional duties, I must protect and guarantee the
rights of Colombians, defend our frontiers, and honour the
treaties which Colombia has signed with other States.

Article 101 of our Constitution says that "The boundaries fixed in
the manner set forth in this Constitution may only be changed by
treaties approved by the Congress, duly ratified by the President
of the Republic".

For its part, the Constitutional Court has clearly said that such
treaties —that is, those that refer to Colombia's frontiers or
boundaries - must always be approved by the Congress.

As President, I have an obligation to respect this mandate, our
Constitution, and the decisions of the Constitutional Court.



Therefore, my position is clear and firm:

The decision of the International Court of Justice is not applicable
- it is not and will not be applicable - until there is a treaty to
protect the rights of Colombians, a treaty which must be approved
in accordance with the terms of our Constitution.

I repeat the decision I have taken: without a treaty, the judgement
of the International Court of Justice IS NOT APPLICABLE.

As Head of State, I will defend this position in such national and
international instances as may be necessary.

Therefore, the Government will challenge the so-called “Pact of
Bogotd” before the Constitutional Court. Why?

The Government will do this in order to reaffirm the position that
Colombia's maritime limits cannot be automatically modified by
a decision of the Court of The Hague.

And now, the SECOND DECISION.

I have today issued a very important decree, and I would like to
explain its scope to you here.

Both our own laws and international law recognize to all our
islands some fundamental maritime areas: the territorial sea and
the contiguous zone.

These areas cannot be ignored, and we will not allow this to
happen.

In this decree, therefore, and based on Colombian law, and taking
account of clear principles of international law, we are
establishing the rights of jurisdiction and control which are
recognized by international law over those zones.

And we declare the existence of the Integral Contiguous Zone,
which joins together the contiguous zones of all our islands and
keys in the Western Caribbean Sea.
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And we will be exercising full jurisdiction and control in that
Zone

This integral area allows us to continue to provide appropriate
administration to the Archipelago and its neighbouring waters -
as an Archipelago, and not as unconnected territories -
controlling security in the area, and protecting our resources and
our environment.

The Integral Contiguous Zone that we have declared covers the
areas of sea extending from south- the cays of Albuquerque and
the South-Eastern islands - to north-Serranilla Cay.

And naturally, this includes the islands of San Andrés,
Providencia and Santa Catalina, Quitasuefio, Serrana and
Roncador, and the other formations in the area.

[ know these islands, islets and cays: I have visited them, not only
when [ was Minister of Defence, but also 45 years ago when [ was
a naval cadet, and we patrolled these waters in the Frigate ARC
Antioquia.

So, today I want to reassure you that what I watched over as a
Marine, and what I defended as a Minister, I will now protect, to
the last consequences, as President.

We will be exercising jurisdiction and control of the Integral
Contiguous Zone in all matters related to security, and the fight
against crime, and in taxation, customs and the environment; and
in immigration and health regulations amongst other matters.

This means that this country may rest assured that the
Archipelago San Andrés, Providencia and Santa Catalina is, and
will continue to be, a complete and integrated Archipelago, with
the active presence of the State in all its maritime territories.

A THIRD DECISION is to resort to all legal and diplomatic
means to reassert the protection of the Seaflower Reserve, where
our fishermen have been at work for hundreds of years.

We are aware of the great ecological value of this area to the
Archipelago and to the world, which UNESCO has declared as a



World Biosphere Reserve.

Nicaragua has claimed UNESCO to recognize it greater rights
over the reserve. Colombia has opposed this.

We celebrate the recent pronouncement by UNESCO, that it is
not part of its functions to intervene in disagreements between
nations, contrary to Nicaragua's claims.

In internal terms, [ have given instructions for us to move forward
with all determination in the work of environmental and social
protection, in order to prevent any adverse effects or damage to
our fishermen, and to the waters surrounding the Archipelago.

And there is the FOURTH important — indeed, transcendental -
FRONT on which we are also working, in efforts to contain
Nicaragua's expansionism in the Caribbean.

We know that Nicaragua is thinking of requesting the
International Court of Justice to recognize a continental platform
that extends to the east of the Archipelago of San Andrés, as it
had already done during the process leading up to the recent
judgement.

This claim would attempt to deprive us of resources which are
ours; and nothing could be more absurd than to extend
Nicaraguan jurisdiction to just 100 miles off our coast at
Cartagena.

This is completely unacceptable - and 1 want to make this
absolutely clear — and we are not going to permit this to happen in
any way, manner, form or circumstance.

Colombia faces, and will have to face, these expansionist claims
inflexibly and with total determination.

And we are not alone in this decision.
With other countries, other neighbours of Nicaragua, which are

also affected by its expansionist ambitions, such as Panama,
Costa Rica and Jamaica, we will be signing a letter of protest
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which I will personally be delivering this month to the General
Secretary of the United Nations in New York, when I intervene
before the General Assembly.

Indeed - and we should remember this - the judgement of The
Hague completely ignores treaties of boundaries that we have in
force with these countries and which we have a duty to observe.

This is another reason why we cannot apply the judgement of The
Hague, a reason that forces us to resort to diplomatic channels.

For our part, the people of Colombia can be sure that we are going
to put up a decisive opposition to the expansionist claims of
Nicaragua in any and every international instance, with very solid
technical and legal arguments which we have been ready for
some time now, but which, as you will understand, I cannot
reveal to you.

And I do not have the smallest doubt — not the very smallest - that
we shall be successful in this effort.

In the Decree issued today, we are also making a legal
re-assertion that the continental shelf of San Andrés extends east
for 200 nautical miles, and unquestionably joins the continental
shelf of the Colombian Caribbean coast, which extends
north-west towards San Andrés, for at least 200 miles.

This means that we have a continuous and integrated continental
shelf from San Andrés to Cartagena, over which Colombia has
been exercising, and will continue to exercise the sovereign rights
conferred upon us by international law.

So, clearly, conclusively, and overwhelmingly, we are closing the
door to the expansionist aims of Nicaragua.

All the measures that we have taken - and those which I am
announcing today - form part of this integral strategy, which has
been most carefully designed to defend the interests of Colombia.

So, to develop that strategy, we have today taken four
fundamental steps, which we can summarize as follows:



First: we have decided that The Hague judgement is not
applicable without a treaty.

Second: we have consolidated our Archipelago through a
declaration of an Integral Contiguous Zone.

Third: we have moved forward in the environmental and social
protection of the Seaflower Reserve.

And fourth: we have halted the expansionist ambitions of
Nicaragua, by declaring the union of the two continental shelves,
which together extend from San Andrés to Cartagena.

Aside from these four measures, we have naturally reserved the
right to resort to all the forms of recourse available before the
International Court of Justice, and to take other actions.

And because we also have a responsibility for the peace and
security of the Caribbean — none of this will be a bar to those who
fish in the area from continuing to do so, as a means of
subsistence for themselves and their families.

Fellow Colombians.

You may be sure that I, as your President and as a Colombian,
will continue to protect our rights.

I will continue without rest, to protect our sovereignty, and every
inch of our islands and our seas, and of all our nation’s territories.

And I will continue to observe our Constitution faithfully, as I
have sworn to do before God and yourselves - with all the

commitment, efforts and strength at my command.

Good night.

Annex 12

129



130



Annex 13

DECLARATION OF THE PRESIDENT OF THE REPUBLIC OF
COLOMBIA, 18 SEPTEMBER 2013

(Available at:
http://wsp.presidencia.gov.co/Prensa/2013/Septiembre/Paginas/20130918 0
9-Palabras-Presidente-Juan-Manuel-Santos-durante-ejercicio-soberania-
que-cumplio-en-el-Mar-Caribe.aspx (last visited 15 Dec. 2014))

131



132



Declaration by President Juan Manuel Santos during the
exercise of sovereignty the Caribbean Sea

San Andrés Islas, 18 September 2013 [SIG]

“Good afternoon. We are patrolling and exercising sovereignty
over Colombian waters, as I did 45 years ago on board the
frigate ARC Antioquia. On this occasion, we are on aboard the
frigate ARC Almirante Padilla accompanied by frigate "20 de
Julio", and this time I am not doing so with my fellows in
Contingent 42 of the Naval Cadet Academy, but with the entire
Colombian state.

This includes the Judiciary, represented by the President of the
Supreme Court of Justice; the Legislature, represented by the
President of the Chamber of Representatives, and the Presidents
of Senate and Chamber Commissions II and Representative Jack
Housni, member for San Andrés and Providencia, in the
Chamber of Representatives.

I am also accompanied by the Minister of Justice and Law, the
Minister of Defence, and the Commander in Chief of our armed
forces and police.

After this patrol, I wish to reaffirm what I said on the 9th of this
month, last Monday: Colombia considers that the judgment of
The Hague is not applicable, and we are not going to apply it, as
I said then and as I repeat today, until we have a new treaty. And
we are not going to take any action in any direction until the
Constitutional Court has made its pronouncement, after the
application which I personally submit against the Pact of
Bogota.

I would also like to reaffirm that we will continue to protect the
Seaflower Reserve, which UNESCO has considered as part of
the World Heritage.

In this line of thought, and some time ago now, I asked Dr.
Sandra Bessudo to collect up all the information available on the
investigations which would be made by the various universities,
and other institutions, the Navy itself and NGOs, all in relation
to the scientific value, the value which this Reserve has, as
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something which belongs to all mankind.

We now have that information. And we are going to make a
scientific expedition at the end of this year, with the Navy, with
a number of universities, with the academic world. A scientific
expedition in which we are going to use the latest technology: a
robot which will, for the first time, go down to film at 300 m
deep. That depth has never been reached before.

Satellite telemetry exercises will be done, along with acoustic
exercises on sharks, on fishing prospections, because this is a
zone of great importance for our artisan fishermen, which will
give us information to support our actions in the context of the
International Whaling Commission. There will also be studies in
oceanography, coastal erosion and climate change, all of this
coordinated with UNESCO.

Finally, I would like to refer to the new claims made by
Nicaragua against Colombia. We vehemently reject this new
claim, which refers to the extended continental shelf, which the
international Court of Justice of The Hague had already denied.

We consider that this claim is inadmissible, unfounded,
unfriendly, reckless, and with no possibility of success.

Our shelf runs from San Andrés, where we are, across to
Cartagena, Barranquilla and Santa Marta. This platform is not
negotiable in any circumstances. And we shall defend it with
full and overwhelming vigour, and because it is a shelf which
belongs to us as Colombians.

So, here, on this frigate, I reaffirm that this new claim made by
Nicaragua against Colombia will not be allowed to prosper.
There is no legal basis and there is no technical argument for it,
and therefore, I repeat, we shall defend it with full and
overwhelming vigour.

And we shall continue to patrol, as we have been doing today.
And we shall continue to exercise sovereignty over our

territorial waters.

We are also accompanied here by the Governor of San Andrés
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and Providencia. She knows that she has the full support of our
Government. This is support we have given to her on many
fronts, and will continue to give so that San Andrés, Providencia
and Santa Catalina will have an ever better future.

Thank you very much”
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San Salvador, 24 November 1973

His Excellency

GALO PLAZA

Secretary General of the Organization of American States
Washington, D.C.

Excellency,

I hereby wish to notify the General Secretariat which you
head, the successor to the Pan American Union, that the
Republic of El Salvador is denouncing the American Treaty on
Pacific Settlement, or “Pact of Bogota,” adopted at the Ninth
International Conference of American States, held in Bogota,
Colombia, from March 30 to May 2, 1948. I would ask you
to kindly transmit a copy of this note to the other High
Contracting Parties.

(..)

3. Although El Salvador has decided to denounce the Pact of
Bogotd, this does not mean that it is rejecting all forms of
peaceful settlement of international disputes, as it is aware of
the need for these forms and recognizes that there are other
pertinent provisions within the inter-American system, in
particular in the Charter of the Organization of American
States and in the Inter- American Treaty of Reciprocal
Assistance, as well as in the Charter of the United Nations, that
prohibit the use of force except in cases of legitimate defense,
guard against aggression, and make resources available to states
to settle disputes through specific peaceful procedures.

(..)

Lastly, my government wishes to place on record that if El
Salvador is now denouncing the Pact of Bogota for the reasons
expressed —a denunciation that will begin to take effect as of
today, it reaffirms at the same time its firm resolve to continue
participating in the collective efforts currently under way to
restructure some aspects of the system in order to accommodate
it to the fundamental changes that have occurred in relations
among the states of the Americas.
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I would ask you once again to arrange to have this denunciation
circulated to the other High Contracting Parties.

Accept, Excellency, the renewed assurances of my highest
consideration.

[Signed]
MAURICIO A. BORGONOVO POHL
Minister of Foreign Affairs of El Salvador
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REPUBLIC OF COLOMBIA
MINISTRY OF FOREIGN AFFAIRS

GACI No. 79357

Bogotd D.C., 27 November 2012

Excellency:

I have the honour to address Your Excellency, in
accordance with Article LVI of the American Treaty on Pacific
Settlement, on the occasion of giving notice to the General
Secretariat of the Organization of American States, as successor
of the Pan American Union, that the Republic of Colombia
denounces as of today the ‘“American Treaty on Pacific
Settlement”, signed on 30 April 1948 and the instrument of
ratification of which was deposited by Colombia on 6
November 1968.

The denunciation of the American Treaty on Pacific
Settlement takes effect as of today with regard to procedures
that are initiated after the present notice, in conformity with
second paragraph of Article LVI, which provides that “The
denunciation shall have no effect with respect to pending
procedures initiated prior to the transmission of the particular
notification”.

[ avail myself of this opportunity to renew to Your
Excellency the assurances of my highest consideration.

[Signed]
MARIA ANGELA HOLGUIN CUELLAR Minister of Foreign
Affairs

His Excellency

JOSE MIGUEL INSULZA

Secretary General of the Organization of American States
Washington D.C.
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NOTE NO. OEA/2.2/109/12 FROM THE SECRETARIAT FOR
LEGAL AFFAIRS OF THE DEPARTMENT OF INTERNATIONAL
LAW OF THE ORGANIZATION OF AMERICAN STATES TO THE
HIGH CONTRACTING PARTIES TO THE AMERICAN TREATY ON
PACIFIC SETTLEMENT (PACT OF BOGOTA) AND TO THE OTHER
PERMANENT MISSIONS TO THE ORGANIZATION OF AMERICAN
STATES, 28 NOVEMBER 2012

(Archives of the Ministry of Foreign Affairs of Colombia)
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17th St. & Caonstitution Avenue N.W.
Washington, D.C, 20006
United States of America

Organization of American States

P. 202.458.3000
WWW.0as.0rg

OEA/2.2/109/12

The Department of International Law of the Secretariat for Legal Affairs
of the Organization of American States (OAS) presents its compliments to the
High Contracting Parties to the American Treaty on Pacific Settlement (Pact of
Bogotd) and to the other permanent missions to the OAS and has the honor to
advise them that, on November 27, 2012, it received from the Republic of
Colombia Note GACIJ No. 79357, attached hereto, through which it denounces
said Treaty adopted on April 30, 1948 at the Ninth International Conference of
American States.

The Department of International Law of the Secretariat for Legal Affairs
of the Organization of American States (OAS) avails itself of this opportunity to
convey to the High Contracting Parties to the American Treaty on Pacific
Settlement (Pact of Bogotd) and the other permanent missions to the OAS the
assurances of its highest consideration.

November 28, 2012

//
/! |

CC: Secretary General

Annex 16
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NOTE VERBALE NO. MRE/VM-DGAJST/457/09/14 FROM THE
MINISTRY OF FOREIGN AFFAIRS OF NICARAGUA TO THE
MINISTRY OF FOREIGN AFFAIRS OF COLOMBIA,

13 SEPTEMBER 2014

(Archives of the Ministry of Foreign Affairs of Colombia)
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[Seal Republic of Nicaragual
Ministry of Foreign Affairs
Note No. MRE/VM-DGAJST/457/09/14

The Ministry of Foreign Affairs of the Government of
Reconciliation and National Unity of the Republic of Nicaragua
— General Office of Legal Affairs, Sovereignty and Territory —
kindly greets the honourable Embassy of the Republic of
Colombia, and has the honour of referring to the numerous facts
and incidents, in which the Navy of the Republic of Colombia
has been involved, which have taken place in the exclusive
economic zone of Nicaragua as recognized in the Judgment of
19 November 2012.

These incidents have taken place during various months after the
Judgment referred to above was pronounced, during which
Nicaragua has exercised great prudence in handling them, and
which that object the Naval Force of the Army of Nicaragua was
instructed in order to avoid any confrontation. The prudence
displayed by the Nicaraguan Naval Force is evident in the light
of the facts illustrated in the non-exhaustive list attached to the
present Note.

Additionally, and with the aim of not favouring the political
manipulation of this sensitive topic in the face of the recent
Colombian national elections, Nicaragua also considered
prudent to avoid the sending of continuous notes of protest at the
moment of occurrence of each incident. Notwithstanding, in
view of the persistence of these actions which systematically
have come to confirm a continuous threat to use force which
have had as a direct consequence impeding and discouraging
many fishermen and investors in general, of exploring and
exploiting the resources in the zone, Nicaragua has considered
necessary to point out some of the many incidents in which the
Navy of Colombia, among other, has infringed upon the
sovereign rights of Nicaragua and has resorted to the threat of
the use of force.

In particular, the present list reflect the continuous harassment
of the Colombian Navy against the naval units of Nicaragua and
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vessels with fishing licenses issued by Nicaragua, harassment
which has not only been carried out by Colombian frigates but
also by official Colombian aircrafts. In particular, the
Colombian frigates try to prevent the fishing activities in
Nicaragua’s exclusive economic zone and the exercise of the
jurisdictional activities by the naval units of Nicaragua, under
the argument that the Government of Colombia does not
recognize nor applies the Judgment of the International Court of
Justice of 19 November 2012.

In the same manner, the frigates of the Colombian Navy impose
what they refer to as the “integral contiguous zone” of the
Archipelago of San Andrés y Providencia, which usurp maritime
spaces appertaining to Nicaragua’s exclusive economic zone; for
that, the Colombian Navy constantly makes recourse to the
threat of the use of force against the naval units of Nicaragua,
which have consistently handled the incidents with prudence
and have opted for withdrawing in order to avoid a major
incident.

Nicaragua reminds Colombia that the judgments of the
International Court of Justice are definitive and of unavoidable
compliance from the very same day they are issued, and for this
reason all these facts constitute grave violations that contravene
international law and customary international law, including the
duty to refrain from the use or from the threat of the use of
force, the obligation not to infringe upon the maritime zones of
Nicaragua or to prevent it from the enjoyment of its sovereign
rights, nor to authorize fishing or research activities in marine
spaces under Nicaraguan jurisdiction.

In this sense, the Ministry of Foreign Affairs of Nicaragua
presents the most energetic protest and requests Colombia to
issue the corresponding instruction so that these [incidents] are
not to be repeated.

The Ministry of Foreign Affairs of the Government of
Reconciliation and National Unity of the Republic of Nicaragua
- General Office of Legal Affairs, Sovereignty and Territory-
avails of the occasion to reiterate to the Honourable Embassy of
the Republic of Colombia the expression of its highest
consideration.
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Managua, 13 September 2014

[Signature]

TO THE HONOURABLE

EMBASSY OF THE REPUBLIC OF COLOMBIA
MANAGUA
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NOTE VERBALE NO. S-GAMA-14-071982 FROM THE
MINISTRY OF FOREIGN AFFAIRS OF COLOMBIA TO THE
MINISTRY OF FOREIGN AFFAIRS OF NICARAGUA,

1 OCTOBER 2014

(Archives of the Ministry of Foreign Affairs of Colombia)
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REPUBLIC OF COLOMBIA
MINISTRY OF FOREIGN AFFAIRS

S-GAMA-14-071982

The Ministry of Foreign Affairs — Office of Territorial
Sovereignty and Frontier Development, presents its
compliments to the Honourable Ministry of Foreign Affairs of
Nicaragua — General Office of Legal Affairs, Sovereignty and
Territory, and regarding its Note No. MRE/VM-
DGAIJST/457/09/14, dated 13 September 2014, received by our
Embassy in Managua on 17 September 2014, would like to
make the following remarks in the spirit of good neighbourliness
that has always moved Colombia in our bilateral relations.

The Government of Colombia receives with surprise the
list of alleged events occurred in the Western Caribbean. This is
the first note from Nicaragua voicing itself on that regard, even
though more than 85 per cent of the incidents supposedly
occurred more than six months ago. Without prejudice to the
position of Colombia in relation to the actual occurrence of said
alleged events, Nicaragua’s lateness in reporting them
demonstrates that none was seen or understood by Nicaragua or
Colombia as an incident.

Colombia does not understand the reasons adduced in
your note for not referring to them, in that, even in the
Colombian pre-electoral periods, there has always been fluid
communication between the officials of both countries and the
respective Ministries.

The Honourable

MINISTRY OF FOREIGN AFFAIRS OF THE REPUBLIC OF
NICARAGUA

General Office of Legal Affairs, Sovereignty and Territory
Managua
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157



Annex 18

158

The Government of Colombia emphatically rejects the
statements made in your Note of protest since the Republic of
Colombia has never used force or threatened to do so against the
Republic of Nicaragua, nor has it exercised pressure or
harassment of any kind. The situation in the Caribbean as it
relates to Nicaragua has remained calm at all times. This is
confirmed from the declarations of Presidents Juan Manuel
Santos and Daniel Ortega, as well as from those of high-ranking
Army and Navy officials of both States, which reflect the cordial
relations between our States. Evidence of this is found in the
continual cooperation and positive communication between the
two Navies, which has been frequent in the zone before and
after November 2012. Furthermore, since November 2012, the
Government of Colombia instructed its Navy to act with special
prudence and caution in the area in order to prevent any
incident, and also to avoid reacting to any provocation that could
disrupt the harmony in the Caribbean.

In relation to our Integral Contiguous Zone, it should be
noted that all of Colombia’s decisions have been adopted and all
its rights have been exercised in accordance with customary
international law and with utmost respect for the rights of third
States.

The Republic of Colombia reiterates its commitment to
the peaceful settlement of disputes and the respect of
international law.

The Ministry of Foreign Affairs avails itself of this
opportunity to renew to the Honourable Ministry of Foreign
Affairs of the Republic of Nicaragua the assurances of its
highest consideration.

Bogota D.C., 1 October 2014

[Signature]
[Date]
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INTER-AMERICAN TREATIES FROM 1902 1O 1936, CLAUSES OF
DENUNCIATION

(Pan American Union, Inter-American Peace Treaties and Conventions, OAS
Official records OEA/ser.X/2, General Secretariat, Organization of American
States, Washington, D.C., 1961, pp. 3, 7, 8, 12, 17, 27, 37, 38, 42, 46, 50, 56)
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[p. 1]
TREATY OF COMPULSORY ARBITRATION,

Signed at the City of Mexico, January 29, 1902

(..)

[Excerpt transcribed from p. 3]

(..)

ARTICLE 22. The nations which do not sign the present
Treaty may adhere to it at any time. If any of the signatory
nations should desire to free itself from its obligations, it shall
denounce the Treaty; but such denouncement shall not produce
any effect except with respect to the nation which may denounce
it, and only one year after the notification of the same has been
made.

(..)

[p. 5]

TREATY TO AVOID OR PREVENT CONFLICTS
BETWEEN THE AMERICAN STATES

GONDRA TREATY

Signed at Santiago, May 3, 1923

(..)

[Excerpt transcribed from pp. 7 and 8]

(..)

ARTICLE IX. The present Treaty shall be ratified by the
High Contracting Parties, in conformity with their respective
constitutional procedures, and the ratifications shall be deposited
in the Ministry for Foreign Affairs of the Republic of Chile,
which will communicate them through diplomatic channels to
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the other Signatory Governments, and it shall enter into effect
for the Contracting Parties in the order of ratification.

This Treaty shall remain in force indefinitely; any of the
High Contracting Parties may denounce it and the denunciation
shall take effect as regards the Party denouncing, one year after
notification thereof has been given.

Notice of the denunciation shall be sent to the Government
of Chile, which will transmit it for appropriate action to the
other Signatory Governments.

(..)
[p. 10]

GENERAL CONVENTION OF INTER-AMERICAN
CONCILIATION

Signed at Washington, January, 1929

(..)

[Excerpt transcribed from p. 12]

(..)

ARTICLE 16. The present convention shall be ratified by
the High Contracting Parties in conformity with their respective
constitutional procedures, provided that they have previously
ratified the Treaty of Santiago, Chile, of May 3, 1923.

The original convention and the instruments of ratification
shall be deposited in the Ministry for Foreign Affairs of the
Republic of Chile which shall give notice of the ratifications
through diplomatic channels to the other signatory Governments
and the convention shall enter into effect for the High
Contracting Parties in the order that they deposit their
ratifications.

This convention shall remain in force indefinitely, but it
may be denounced by means of notice given one year in
advance at the expiration of which it shall cease to be in force as
regards the Party denouncing the same, but shall remain in force
as regards the other signatories. Notice of the denunciation shall



be addressed to the Ministry for Foreign Affairs of the Republic
of Chile which will transmit it for appropriate action to the other
signatory Governments.

Any American State not a signatory of this convention may
adhere to the same by transmitting the official instrument setting
forth such adherence, to the Ministry for Foreign Affairs of the
Republic of Chile which will notify the other High Contracting
Parties thereof in the manner heretofore mentioned.

(..)

[p. 15]

GENERAL TREATY OF INTER-AMERICAN
ARBITRATION

Signed at Washington, January 5, 1929

(..)

[Excerpt transcribed from p. 17]

(..)

ARTICLE 9. The present treaty shall be ratified by the
High Contracting Parties in conformity with their respective
constitutional procedures.

The original treaty and the instruments of ratification shall
be deposited in the Department of State of the United States of
America which shall give notice of the ratifications through
diplomatic channels to the other signatory Governments and the
treaty shall enter into effect for the High Contracting Parties in
the order that they deposit their ratifications.

This treaty shall remain in force indefinitely, but it may be
denounced by means of one year's previous notice at the
expiration of which it shall cease to be in force as regards the
Party denouncing the same, but shall remain in force as regards
the other signatories. Notice the denunciation shall be addressed
to the Department of State of the United States of America
which will transmit it for appropriate action to the other
signatory Governments.

Any American State not a signatory of this treaty may
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adhere to the same by transmitting the official instrument setting
forth such adherence to the Department of State of the United
States of America which will notify the other High Contracting
Parties thereof in the manner heretofore mentioned.

(...)
[p. 22]

PROTOCOL OF PROGRESSIVE ARBITRATION

Signed at Washington, January 5, 1929

[There is not a Denunciation Clause]

(..)
[p. 24]

ANTI-WAR TREATY OF NON-AGGRESSION AND
CONCILIATION

Signed at Rio de Janeiro, October 10, 1933

(..)

[Excerpt transcribed from p. 27]

(..)

ARTICLE 17. The present treaty is concluded for an
indefinite time, but may be denounced by 1 year's notice, on the
expiration of which the effects thereof shall cease for the
denouncing state, and remain in force for the other states which
are parties thereto, by signature or adherence.

The denunciation shall be addressed to the Ministry of
Foreign Relations and Worship of the Argentine Republic,
which shall transmit it to the other interested states.

(..)



[p. 34]

ADDITIONAL PROTOCOL TO THE GENERAL
CONVENTION OF INTER-AMERICAN CONCILIATION

Signed at Montevideo, December 26, 1933

[There is not a Denunciation Clause]

(..)
[p. 36]

CONVENTION ON MAINTENANCE, PRESERVATION
AND REESTABLISHMENT OF PEACE

Signed at Buenos Aires, December 23, 1936

(..)

[Excerpt transcribed from pp. 37 and 38]

(..)

ARTICLE 5. The present Convention shall remain in
effect indefinitely but may be denounced by means of one year’s
notice, after the expiration of which period the Convention shall
cease in its effects as regards the party which denounces it but
shall remain in effect for the remaining signatory States.
Denunciations shall be addressed to the Government of the
Argentine Republic, which shall transmit them to the other
contracting States.

(..)

[p. 41]

ADDITIONAL PROTOCOL RELATIVE TO NON-
INTERVENTION

Signed at Buenos Aires, December 23, 1936
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(..)

[Excerpt transcribed from p. 42]

(..)

ARTICLE 4. The present Additional Protocol shall
remain in effect indefinitely but may be denounced by means of
one year's notice after the expiration of which period the
Protocol shall cease in its effects as regards the party which
denounces it but shall remain in effect for the remaining
Signatory States.

Denunciations shall be addressed to the Government of
the Argentine Republic which shall notify them to the other
Contracting States.

(..)
[p. 45]

TREATY ON THE PREVENTION OF CONTROVERSIES

Signed at Buenos Aires, December 23, 1936

(..)

[Excerpt transcribed from p. 46]

(..)

ARTICLE 7. The present Treaty shall remain in effect
indefinitely but may be denounced by means of one year's notice
given to the Pan American Union, which shall transmit it to the
other signatory governments. After the expiration of this period
the Treaty shall cease in its effects as regards the party which
denounces it but shall remain in effect for the remaining High
Contracting Parties.

(..)

[p. 49]



INTER-AMERICAN TREATY ON GOOD OFFICES AND
MEDIATION

Signed at Buenos Aires, December 23, 1936

(..)

[Excerpt transcribed from p. 50]

(..)

ARTICLE 9. The present Treaty shall remain in effect
indefinitely but may be denounced by means of one year's notice
given to the Pan American Union, which shall transmit it to the
other signatory Governments. After the expiration of this period
the Treaty shall cease in its effects as regards the Party which
denounces it, but shall remain in effect for the remaining High
Contracting Parties.

(...)
[p. 53]

CONVENTION TO COORDINATE, EXTEND AND ASSURE
THE FULFILLMENT OF THE EXISTING TREATIES
BETWEEN THE AMERICAN STATES

Signed at Buenos Aires, December 23, 1936

(..)

[Excerpt transcribed from p. 56]

(..)

ARTICLE 8. The present Convention shall be ratified
by the High Contracting Parties in accordance with their
constitutional procedures. The original convention and the
instruments of ratification shall be deposited with the Ministry
of Foreign Affairs of the Argentine Republic, which shall
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communicate the ratifications to the other Signatory States. It
shall come into effect when ratifications have been deposited by
not less than eleven of the Signatory States.

The Convention shall remain in force indefinitely; but it
may be denounced by any of the High Contracting Parties, such
denunciation to be effective one year after the date upon which
such notification has been given. Notice of denunciation shall be
communicated to the Ministry of Foreign Affairs of the
Argentine Republic which shall transmit copies thereof to the
other Signatory States. Denunciation shall not be regarded as
valid if the Party making such denunciation shall be actually in a
state of war, or shall be engaged in hostilities without fulfilling
the provisions established by this Convention.

(..)
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SEVENTH INTERNATIONAL CONFERENCE OF AMERICAN
STATES, MONTEVIDEO, URUGUAY, CODE OF PEACE,
REsoLUTION XXXV, APPROVED 23 DECEMBER 1933

(The International Conferences of American States, First Supplement, 1933-
1940, Division of International Law, Washington : Carnegie Endowment for
International Peace, JX1980.3 .Z5 .C22 Suppl.1, pp. 50-65)
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AXXV
PEACE CODE*®

The Seventh International Conference of American States,
In view of the importance of the project of a Peace Code presented by the
Mexican Delegation; and

I Final Act, p. 16. t Ibid.

? Final Aet, pp. 16-22, This code was submitted in amended form to the Conference for
the Maintenance of Peace, which committed it to the Committee of Experts for the Codifica-
tion of International Law to be reported upon at the Eighth Conference (Resolution xxvirt
of the Conference for the Maintenance of P!iaace. infra, p. 161). For the action taken by the
Eighth Conference, see its Resolution xv, énfra, p. 244.
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PEACE CODE [T

Bearing in mind the advantages which would be offered by the concentra-
ion and arrangement in a single instrument of all the provisions scattered
hroughout different treaties and other pertinent principles for the preven-
ion and peaceful settlement of international conflicts,

TRESOLVES:

#That the following project of a Peace Code be submitted through the

channel of the Pan American Union to the consideration of the governments
belonging thereto.

(Approved December 23, 1933).

PEACE CODE
MEANS FOR PREVENTING AND SETTLING INTERNATIONAT CONFLICTS |

Chapter 1. General principles.
H I1. Bases of the system.
“, 1L Conciliation and creation of a permanent commission.
L IV. Arbitration.
# V. American Court of International Justice.

CHAPTER 1
GENERAL PRINCIPLES

ArTICLE 1.—The High Contracting Parties solemnly declare that they
condemn wars of aggression in their mutual relations, and that the settlement
of conflicts or disagreements of any sort which may arise among them shall
be effected in no other way than by the pacific means sanctioned by inter-
national law. .

. ArTicLE 2.—For the purposes of the foregoing article, the state which
has first executed one of the following acts shall be recognized as the aggres-
ser, whatever may be the end it pursues:

@) Declaring war on another state:
ommencing an invasion with continental, maritime or aerial forces

—even without a declaration of war—against the territory, ships

: or airplanes of another country;

¢) Commencing the blockade of the coast or of any port of another
country;

2) Aiding elements which, having formed within its territory, attack
that of another country, or rejecting requests by the attacked
country to take all measures calculated to deprive such elements
of support or defence.

..~ No consideration of a political, military or economic nature can justify
ﬁ;-'ﬂle aggression to which this article refers.

* The Spanish text does not contain the synopsis.
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ARTICLE 3.—The High Contracting Parties expressly agree not to resort
to armed force for the collection of contractual debts,

ARTICLE 4.—The High Contracting Parties declare that territorial ques-
tions must not be solved by viclence, and that they will not recognize any
territorial settlement that is not obtained by pacific means and without
coercion of any sort, nor will they recognize the validity of the occupation
or acquisition of territories accomplished by force of arms.

ARTICLE §.—In case of non-fulfillment, by any of the parties in conflict,
of the obligations contained in the foregoing articles, the contracting states
undertake to exert all their efforts for the maintenance of peace. For thig
purpose, they will adopt, in their quality of neutrals, a common, united at-

titude; they will put into play the political, juridical or economic means

authorized by international law; they will bring the influence of public
opinion to bear; but they will in no case resort to intervention, either diplo-
matic or armed, save for the attitude which might be incumbent upon them
by virtue of other collective treaties to which these states are signatories.

CHAPTER II
Basgs oF THE SysTEM

ARTICLE 6,—The High Signatory Parties are bound, in case a conflict

arises among them, to appeal to the Permanent Commission of Conciliation, ¥
to arbitration or to the Inter-American Court of Justice to which articles 12 |

and following refer. _
ARTICLE 7.—In all matters submitted to it, the Court will decide its own

competency. In case it considers itself incompetent because the matter is
cy P

not susceptible of a juridical solution, it must be submitted by those con-

cerned to the Permanent Commission of Conciliation or to arbitration.

ARTICLE 8.—When the parties concerned appeal neither to conciliation nor
arbitration nor to the Court of Justice, the Commission of Conciliation shall
be called upon to act on the matter.

ARTICLE 9.—Once the Commission of Conciliation has presented its deci- 3
sion, the parties concerned, if not agreed to follow it, may appeal to arbitra-

tion or to the Court, with the limitations referred to in Article 7.

ARTICLE 10.—If one or more of the parties concerned is not willing to
follow the decision of the Commission of Conciliation or to submit the matter ;|
to arbitration or to a judicial settlement, the sanctions referred to in Article 5 °

shall be applied to the recalcitrant party or parties.

ARTICLE 11.—If the states in litigation have begun hostilities, they bind :
themselves to suspend them and to take no measure which might aggravate 3

the situation, in so far as they choose conciliation, arbitration or judicial
procedure to which to submit the conflict, as well as during the whole term
of the trial.
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CHAPTER T11

CoNCILIATION AND CREATION OF 4 PERMANENT COMMISSION

. ARTICLE I2.—An American International Commission of Conciliation is

_ created, the composition and functions of which shall be those set forth here-

Cwith:

a) Six months before the meeting of the American International Con-
ference, each one of the Governments of the American Republics
shall designate five persons of its own nationality, enjoying the
highest moral esteem and known to possess the highest culture.
The names of these five persons shall be communicated to the
Pan-American Union in order that they may be transmitted to the
conference to meet next.

b) The Conference, in its last session, shall elect, by a two-thirds
majority, the persons who shall constitute the Commission of
Conciliation from the list of those presented by the Governments.
The member[s] shall be 21, each state having a right to one.

The Conference shall also designate, by absolute majority, a presi-
dent and two vice-presidents, first and second, from among the 21
members elected.

¢) The President, the first Vice-President and three members who have

attained the largest number of votes shall constitute the Perma-

s '5-‘. nent Delegation of the Commission.

d) If one of the countries concerned in a case of conciliation should be

that of the nationality or domicile of the President, or of one of
¥ the other members, he shall be replaced by the Vice-President or
g by another member following him in the number of votes of

i designation.

e) Each one of the parties concerned may reject as many as five mem-
bers, who shali be replaced by those following them in the number

) of votes obtained. -
© f) Each one of the countries concerned in cases of conciliation shall
: appoint authorized agents for all necessary information and to
act as cooperators and intermediaries between the Permanent
Delegation or the American International Commission of Concilia-
tion and the Governments. Without prejudice hereto, the Dele-
gation and the Commission may deal directly with the Govern-

ments.

. ArTICLE 13.—The Commission of Conciliation created by the present con-
- ¥ention may hear all controversies of whatever nature which through any
:-Cause have arisen or should arise between the Contracting States and which

-.__i_f has not been possible to settle through diplomatic channels.

ARTICLE 14.—The conciliation procedure shall be opened at the request of

_One of the Parties or by the initiative of the Permanent Delegation itself,
- When it considers that a difference between two or more States may disturb

-the harmony to an extent dangerous for mutual co-operation and interna-

‘tional peace. To the end that the proper decision may be adopted by its
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own initiative in the presence of a difference between two oOor more StatEﬁ,'
the Permanent Delegation shall consider the matter at the request of any
one of its members. In cases of extreme urgency, the President may initiate
the conciliation procedure pending the meeting of the Delegation.

ARTICLE 15.—1t is the mission of the Commission to procure a conciliatory
adjustrment of the differences submitted to its consideration. After an im-
partial study of the questions which are the cause of the conflict, it shall set
down in a report the results of its labors and shall propose to the Parties
bases of settlement by means of a just and equitable solution. The report ;
of the Commission shall in no case have the character of a judgment or
arhitral decision, either with regard to the exposition or interpretation of the
facts or with respect to the considerations or conclusions of law.

ARTICIE 16— The Commission of Conciliation must present its report
within the term of six wecks, counting from its {irst meeting, unless the Par-
ties decide by common agreement to shorten or prorogate this term.

The conciliation procedure, once initiated, can only be interrupted by a
direct settlement between the Parties or by their subsequent decision to
submit the conflict by common agreement to arbitration or to international
justice.

Arrici® 17.—The Permanent Commission of Conciliation shall meet, save
for a contrary agreement between the Parties, at the place designated by its
President.

ARTICLE 18.——The Parties shall have themselves represented before the
Permanent Commission of Conciliation by means of agents; they may fur- &
thermore be advised by counselors and experts appointed by them (i.e. 7
the Parties) for that purpose and ask for the hearing of all kinds of persons ©
whose testimony may appear to them useful.

The Commission, on its part, shall have the power to ask for oral explana-
tions from the agents, counselors and experts of the two Parties, as well
as for the communication by the respective Government of the statement of
any person whose testimony may be considered necessary. :

ArTICLE 19.— The Commission of Conciliation shall establish by itself the
rules for its procedure, which latter must be contentious in all cases.

The Parties in controversy may furnish, and the Commission may requir
of them, all necessary data and information. The Parties may have them-
selves represented by delegates and assistecd by counseclors or experts, and !
may also present any kind of testimony.

ARTICLE 20.—During the conciliation procedure, the memhbers of the .
Commission shall draw salaries the amount of which shall be established *|
by commen agreement by the Parties in controversy. Each one of the.
Parties shall provide for its own expenses and shall contribute in equal parts
to the common expenditures and salaries. :

ArTicLE 21.— The work and deliberations of the Commission of Concilia- |

=
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-tion shall not be given out for publication except by its decision, with the
consent of the Parties, save for cases where the latter do not accept. the
.'pmposals of the Commission, whereupon the Commission may freely order
the publication thereof.

. In the absence of any stipulation to the contrary, the decisions of the
‘Commussion shall be adopted by a majority of votes, but the Commission
may not decide on the basic points of a matter without the presence of all
its members.

~ ARTICLE 22.—The report and recommendations of the Commission,
insofar as it acts as an organ of conciliation, shall not have the character of
‘arjudgment or arbitral decision and shall not be binding on the Parties
either as regards the exposition or interpretation of the facts, or in respect
to questions of law.

ARTICLE 23.—Within the shortest time possible after the termination of
its labors, the Commission shall transmit to the Parties an authentic copy
of the report and of the bases of settlement which it proposes.

. The Commission, in transmitting the report and recommendations to the
Parties shall fix for them a term, which shall not exceed six months, within
which they must pronounce themselves on the bases of settlement above
mentioned.

s2ARTICLE 24.—Upon expiration of the term fixed by the Commission for
the Parties to pronounce themselves, the Commission shall record in a final
minute the decision of the Parties and, if a conciliation has been effected,
the terms of the settlement.

CHAPTER 1V
ARBITRATION

ARTICLE 25.—The signatory States bind themselves to submit to arbitra-

ion all differences of an international character which have arisen or should

arise between them and which it has not been possible to adjust through

diplomatic channels.

SARTICLE 26.— Excepted from the stipulations of this Treaty, if so desired

by any one of the Parties, are the following controversies:

@) Those included in the domestic jurisdiction of any one of the Parties
in litigation and not governed by international law;

b) Those affecting the interests, or relating to the action, of a State
which is not a party to this treaty.

. #ARTICLE 27.—The arbitrator or tribunal which is to pass sentence on the
C'.Ollﬂtr_oversy shall be designated by agreement of the Parties.

2 I"ﬂflillg an agreement, the procedure shall be as follows: each Party shall
'-E}Dpomt two arbitrators, one of which may be of its nationality. Such arbi-

“ators may be chosen from among the members of the Governing Board of
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the Pan-American Union. These arbitrators shall elect a fifth, who shall
preside over the Tribunal. In case of disagreement on this fifth arbitrator,
the Governing Board of the Pan-American Union shall designate him by a
two-thirds majority of its members.

ARTICLE 28.—When there are more than two States directly inwvalved in
one and the same controversy, and the interests of two or more of them are
similar, the State or States which are on the same side of the question and
who are in the minority may increase the number of arbitrators in the Tri-
bunal in such a way that in any case the Parties on each side of the contro-
versy shall appoint an equal number of arbitrators. The presiding arbitrator
shall then be chosen in the same way as established by the foregoing article,
with the understanding that, in making this designation, the Parties on one
and the same side of the controversy shall be ! consider themselves as a single
Party.

ARTICLE 29.—1In case of decease, resignation or incapacity of one or more
of the arbitrators, the vacancy shall be filled in the same way as the original
designation. )

ARrTICLE 30.—The Parties in litigation shall formulate by common agree-
ment in each case a special commitment which shall clearly define the specific
subject of the controversy, the seat of the tribunal, the rules to be observed
in the procedure and the other conditions upon which such Parties agree
among themselves.

If no agreement has been reached on the commitment within three months,
counting from the date of the installation of the tribunal, or if there should
be any doubt about interpretation, the tribunal shall apply the procedure
indicated in articles 3I to 42.

ARTICLE 31.—In the absence of designation by the Parties, the tribunal
shall fix the place of its seat in any one of the countries belonging to the Pan-
American Union.

ArricLE 32.—In the absence of an agreement between the Parties, the
Trlilbunal shall decide the language to be used.

ArTticLE 33.—The Parties have the right to designate for the Tribunal
specizl agents with the mission of serving as intermediaries between them
and the Tribunal.

The Parties are furthermore authorized to entrust the defence of their
rights and interests before the Tribunal to counselors (consejeres) or advo-
cates (abogados) appointed by them for that purpose.

The Members of the Governing Board of the Pan-American Union may
not exercise the functions of agents, counselors or advocates except in favor
of the State which has appointed them members of the said Governing Board.

ARTICLE 34.—The arbitration procedure comprises as a general rule two
distinct phases: the written pleadings and the debates.

i For shall be read shall.
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The written pleadings (énstruccidn escrifa) consist in the communication,

- by the respective agents to the members of the Tribunal and to the opposite

Party, of all the documentary evidence (constancias), the memorandums

~A{memoriales), and, if the case requires, replies; the Parties shall attach to
. such memorandums the documents and proofs invoked in the case. This

communication shall be made directly to the Tribunal.
The debates consist in the oral exposition of the arguments of the Parties

. sbefore the Tribunal.

ARTICLE 35.—A certified copy of all the pPapers presented by one of the

~ Parties must be transmitted to the other Par|t]y.

178

- ARTICLE 37,

ARTICLE 36.—Barring special circumstances, the Tribunal shall not meet
‘to hear oral pleadings until the written pleadings have been concluded.
‘The debates shall be directed by the President.

Such debates shall not be public except by virtue of a decision of the

. Tribunal and with the previous consent of the Parties.

- These debates shall be recorded in minutes edited by secretaries appointed

by the President. These minutes shall be signed by the President and one

- of the secretaries, and they only have an authentic character.,

# ARTICLE 38.—Upon conclusion of the pleadings, the Tribunal has the

“right to deny debate on any kind of new evidence or documents which one
of the Parties may attempt to present to it without the consent of the other.,
' The Tribunal is at liberty to take into consideration new evidence or

documents to which the agents of the Parties call its attention.

“ In this case, the Tribunal has the right to demand the presentation of said
pieces of evidence or documents, contingent on the obligation of notifying

. the opposite Party.

' ARTICLE 39.—The Tribunal may furthermore require from the agents of
“the Parties the presentation of any kind of evidence and ask for all necessary
“explanations. In the case of a negative answer, the Tribunal shall so record
it
" ARTICLE 40.—The agents and counselors of the Parties are authorized to
-Present orally to the Tribunal all the arguments which they consider useful
for the defense of their cause.
 ARTICLE 41.—Said agents and counselors have the right to raise objections
and points. The decisions of the Tribunal on these points shall he final and
Lannot give rise to any further d[i]scussion,
' ARTICLE 42.—The members of the Tribunal are entitled to put questions to
the agents and counselors of the Parties and ask them for explanations on
‘doubtfy] points.
_Neither the questions put nor the remarks made by members of the
ribunal in the course of the debates can be regarded as an expression of the
Opinions of the Tribunal in general or by its members in particular.
ARTICLE 43.—The Tribunal is authorized to declare its competence in
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interpreting the ‘' compromiso” (commitment) as well as the other Treaties
which may be invoked on the subject, and in applying the principles of law
and comity.

ARTICLE 44.— The Tribunal is entitled to issue rules of procedure for the
conduct of the case; to decide forms, order and time in which each party
must draw up its conclusions, and to arrange all the formalities required for
dealing with the evidence.

ARTICLE 45.—The Parties undertake to supply the Tribunal, as fully ag
they consider possible, with all the means necessary for the decision of the
case.

ARTICLE 46.—For all the notices which the Tribunal has to serve in the
territory of a third State of the Pan-American Union, the Tribunal shall
apply directly to the Government of that State. The same rule applies
in the case of steps being taken to procure evidence on the spot.

The requests for this purpose are to be executed as far as the means at
the disposal of the State applied to allow under its internal legislation.
Such State can refuse only if it considers that the recuests are of a nature
calculated to impair or threaten its sovereignty or its safety.

The Tribunal will likewise be empowered to resort always to the mediation -

of the State on whose territory it has established its seat.

ARrTICLE 47.—When the agents and counselors of the parties have pre-
sented all the explanations and proofs in support of their case, the President |

shall declare the debates closed.

ARrTICLE 48.— The deliberations of the Tribunal shall be private and shall °

remain secret. All decisions shall be made by a majority of the members
of the Tribunal.

ARTICLE 49.—The award must give the reasons on which it is hased; it
shall mention the names of the arbitrators and shall he signed by the Presi-
dent and Registrar, or by the secretary acting as Registrar.

ARTICLE 50.—The award or decision shall be read in public sitting, the

agents and counselors of the Parties being present or duly summoned to -

attend.
ArticLE 51.—The award, duly pronounced and notified to the Parties,

settles the controversy definitively and without appeal.

Any dispute arising on its interpretation or execution shall be submitted -

to the judgment of the same Tribunal which pronounced it.
ARTICLE 52.—The Parties may ask before the same Tribunal for the re-

vision of the award only in cases of the discovery of some previous fact the

nature of which might have exerted a decisive influence upon the decision
and which was unknown to the Tribunal and to the Party which demanded
the revision at the time the dehates were closed.

Proceedings for revision can only be instituted by a decision of the Tri-
bunal, expressly recording the existence of the fact in question, recognizing
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“vin it the character established in the preceding paragraph and by means of

an express declaration that the demand for revision is admissible.

: The period within which the demand for revision must be made shall be
“fifteen days from the date of the award.

ARTICLE 53.——The award is not binding except on the Parties in dispute.

ARTICLE 54.—FEach of the litigating States shall pay its own expenses and

'.-_-; “an equal share of the expenses of the Tribunal.

CHAPTER V
AMERICAN COURT OF INTERNATIONAL JUSTICE !

_# ARTICLE 55.—The American Court of Justice shall be composed of
~one member [rom each one of the Contracting Parties, appointed by
“them.

+ Themembers are to be chosen from among persons of high moral character

- possessing the conditions required in their respective countries for appoint-

~“ment to the highest judicial posts or who are jurisconsults of recognized

competence in international law,
ARTICLE 56.—On a date to be fixed by the Governing Board of the Pan-
‘American Union, each Contracting Party shall be asked to designate a
member to form the Court. The names of the persons thus designated
shall be transmitted to the Director General of the Pan-American Union,
who shall send a list of them to each Republic.

The Pan-American Union shall request from the President of the Associa-

fion of Lawyers of Canada (Canadian Bar Association) the names of two
Canadian jurisconsults combining the conditions laid down in Article 1 and
willing to accept the charge of member of the Tribunal. The names of the
persons proposed shall be drawn from by lot by the Diractor General of the
Union, in a session of the Governing Board, the one extracted from the
ballot box being designated for the Tribunal.
- ARTICLE 57.~—1In a session of the Governing Board, the names of the mem-
bﬁrs shall be placed in a ballot box and the Director General shall extract
them one by one. The first half shall constitute the Tribunal of the First
Instance; the second, the Tribunal of Appeal.

With regard to the United States and Canada, the first name extracted
hall be for the first instance and the last shall be reserved for the Tribunal
°f Appeal.

_ ARTICLE 58.—In case of a vacancy in either division, the new member shall
be chosen in conformity with the provisions of Article 56, to fill the post for
€ remainder of his predecessor’s term.

aRTICLE 50.—The members of the Tribunal are appointed for a term of

ighth Conference, infra, p. 253.

'.oi- ILE:Q Resolution 1v of the Conference for the Maintenance of Peace, infra, p. 144, and xxv
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five years and shall serve until their successors are designated. They may‘_?__
be re-elected. :
ARTICLE 60.—The exercise of any function pertaining to the political, na:
tional or international direction of the American Republics by a member o[‘
the Tribunal during his incumbency is declared incompatible with his judicial!
duties, ?
Any doubt regarding this point shall be settled by resolution of the Tn..
bunal, of which the party concerned shall not form a part. 3
ArricLE 61.—No member of the Tribunal may act as agent, lawyer (je.‘
trado) or advocate (abogado) during performance of his functions, in an)}ﬁ
case of an international character. 5
No member shall take part in the decision of any case in which he hag%
previously participated as agent, lawyer or advocate, on behalf of one of theg
contending Parties, or as a member of a National or International Tribunal}
or of a Commission of Investigation or in any other capacity. §
Any doubt on this point shall be gettled by resolution of the Tribunal.
ARTICLE 62.—The members of the Tribunal, while devoted to mdtterscg
pertaining thereto, shall enjoy diplomatic privileges and immunities. 5
ARTICLE 63.—Any member of the Tribunal, before taking charge of hlsé
functions, shall make a solemn declaration, in publlc audlence of his mten-—
tion to fulfill them impartially and duly. -
ArticLE 64.—The Tribunal shall elect its President and Vice-President tcs
serve for one year. They may be re-elected.
The Tribunal shall elect a Secretary General.
ARTICLE 65.—The Tribunal shall be established in the c;ty o] L— .
ARTICLE 66.—The sessions shall commence ...... and continue durm |
the whole time deemed necessary to dispose of the cases pending.
AR’IICLE 67.—If for any special reason a me:mbe.r of the Tribunal should

inform the President.
If the President should consider that, for some special reason, one of thé
members of the Tribunal ought not take part in a case, he shall be notlﬁe;d
thereof.
If in any case the member of the Tribunal and the President should be Jﬁ(-
disagreement, the matter shall be settled by the Tribunal.
ARTICLE 68.—FEach Section of the Tribunal shall meet in full, save whei
otherwise expressly provided.
The quorum in each section shall be two-thirds of its members. b
ARTICLE 6g.—The members of the Tribunal shall receive, during the tln‘lﬁr
of their attendance at the same, a compensation to be fixed by the Govermng' :
Board of the Pan-American Union. Such compensation shall include travs]
elling expenses to and from the Tribunal and a daily honorarium for the
period of their official functions.
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The salary of the Secretary General shall be fixed by the Governing Board.
ARTICLE 70.—The expenses of the Tribunal shall be defrayed by the Con-
racting Republics according to the proper proportion,
“ARTICLE 7I.-—The Tribunal shall have jurisdiction to hear and settle dis-
ntes between the American Republies.
“However, before assuming jurisdiction, the Tribunal shall decide whether
trhas been impossible to settle the matter by diplomatic means and likewise
whether no agreement exists to choose some other jurisdiction: in view
‘thereof, it shall take up the hearing of the question.

ARTICLE 72,—The Tribunal shall have obligatory jurisdiction in the fol-
wing cases:

a) The interpretation of a treaty.

- &) The existence of any fact which, if confirmed, would constitute a
: violation of an international obligation.

- ¢) The nature and extent of the reparation to be given for the violation
of an international obligation,

'd) The interpretation of a decision handed down by the Tribunal.

Lhe Tribunal shall also hear all disputes of any sort which admit of a
dicial settlement.

Any controversy over the category of any case in accordance with the
regoing classification shall be settled by the Tribunal.

ARTICLE %3.—The Tribunal, within the limits of its jurisdiction, shall
ipply in the following order

‘@) The International, Particular or General Conventions which estab-
lish rules expressly recognized by the Parties in dispute;

-b) The international custom, proved by general practice;

i€) The general principles of law, recognized by the civilized nations

solely as a means for finding the customary rule.

JARTICLE 74.—The Tribunal must give a consultative opinion on any
estion or discussion of an international nature which is referred to it for

h'et_t:'.purpuse by the Governing Board of the Pan-American Union or any

ner of the present Convention.

When the Tribunal is to give an opinion on a question of an international

ature not relating to a difference that has already arisen, it shall designate a

SPecial commission of three to five members.

«*When it is to give an opinion on a question which constitutes the subject

ﬂﬁah‘:existing disagreement, it shall do so under the same conditions as if the

se had been submitted to it for its decision.

,;A?TIC’LE 75.—The languages of the Tribunal shall be the official languages
he Contracting Republics,

f’ the Parties do not determine the language or languages to be used, the

bunaj shall determine them at the request of the one or the other.

ARTICLE 76.—The cases shall be presented to the Tribunal by notification
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of the special convention or by a written application addressed to the Secre.
tary General. In either case, the matter in dispute and the contending
Parties have to be indicated.

Immediately thereupon, the Secretary General shall communicate the
application to all those concerned.

ArTticLE 77.—The Tribunal shall be empowered to indicate, if it considerg
that the circumstances require it, any provisional measures to be taken in
order to protect the respective rights of each one of [t]he Parties.

Pending the final decision, notice of the measures suggested shall be given
at once to the Parties and to the Governing Board of the Pan-American Union,

ARTICLE 78.—The Parties shall be represented by agents.

They shall have the aid of lawyers or advocates before the Tribunal.

ArTicLE 79.—The procedure shall consist of two parts: written and oral,

ArTicLE 80.—The written procedure shall consist of the communication
to the judges and parties, of cases, counter-cases and, if necessary, replies
and also of the communication of all papers and documents in support
thereof. |

These commtinications shall be made through the Secretary General, in the
order and within the time fixed by the Tribunal.

To each Party shall be transmitted a certified copy of every docnment
presented by the other Party. %

ArTticLE 81.—The oral procedure shall consist in the hearing of the wit-
nesses, experts, agents and advocates by the Tribunal.

ARTICLE 82.—For all notifications to persons who are not agents and;
advocates, the Tribunal shall address itself to the Government of the Amer-
ican Republic on whose territory the notification is to be made.

The same provision shall apply whenever steps are to be taken to obtain
proofs.

ArTicLE 83.—The hearings shall be public, except when the Tribunal de-
cides otherwise or the Parties demand that they shall not he.

ARTICLE 84.— Minutes shall be kept of each session and signed by the
President and the Secretary General.

ArrticLE 85.—The Tribunal shall adept provisions for the holding of the
trial, decide the manner and period in which each Party has to present its
arguments and take all measures relative to the evidence.

ArTicLE 86.—The Tribunal may demand, even before the hearing begins,
that the agents present any document or furnish any explanation. Note
shall be taken of any refusal to do so.

AwrTICLE 87.—The Tribunal may at any time entrust to any individual,, 3
institution, office, commission or other organism which it elects, the work of ¥ -
carrying out an investigation or giving an expert opinion. T‘

ARrTICLE B8.—During the hearing, the judges may put any questions con- 3
sidered necessary by them to the witnesses, agents, experts or advocates. 7}
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| The agents and advocates shall have the right to ask through the President

- any'questions which the Tribunal deems useful.
ArticLeE 89.—After the Tribunal has received the evidence within the

" time specified for that purpose, it may refuse to accept other oral or written
~ evidence that one of the Parties desires to present, unless the other gives its

consent.
_ ArTicLE 90.—Should one of the Parties not appear before the Tribunal or
" fail to defend its case, the other Party may demand of the Tribunal that it
" decide the claim in its favor.

“".. The Tribunal, before doing so, shall ascertain not only that it has com-
" petence in accordance wi th Articles 71, 72 and 74, but also that the claim is
- supported by material evidence and fundaments of fact and law.
S =ARTICLE gI-—When the agents and lawyers have finished their case, the
" PRresident shall declare the procedure closed.
- The Tribunal shall withdraw to study the decision.
: The deliberations of the Tribunal shall be carried on in private and shall be
secret.
% ARTICLE g2.—All questions shall be decided by a majority of votes of the
‘members present at the hearing.
5In case of a tie, the President shall cast the deciding vote.
. ArricLE g3.—The award shall express the reasons on which it is based and
shall contain the names of the judges who have taken part in the decision.
ARTICLE 94.—1In case the Tribunal’s award is by majority, the dissenting
nembers shall have the right to express their reasons, if they so desire.
_ “ARTICLE 95.—The award or decision shall be signed by the President and
‘the Secretary General. It shall be read in public audience, after notification
‘of the agents.
SARTICLE 06.—The award shall be final, unless petition for its revision is
made within three months. In case of doubt as to the meaning and scope of
_.t_]ile. award, the Tribunal shall interpret it at the request of any of the Parties.
CArTicLE 97.—Within the period of ... ... appeal may be made from the
:.__Ward of the Tribunal of the First Instance, founded on the non-application,
t error in the application or interpretation, of a principle of law.
- {I"Fhe writ of appeal shall be represented within the period of ... ... and the

Tribunal of Appeal shall decide thereupon at a date to be fixed by the Presi-
dent of this section after consulting the Parties.
-~ The appellant shall present his arguments in writing to the Secretary (Gen-
_eral of the Tribunal at a date to be fixed by the President, and the oppaosite
.-P_'?l't}’ shall also reply in writing at a date to be fixed in the same manner.
5 Within a time to be fixed by the President, after consulting with the Par-
t_‘}’ifS, an early date shall be fixed for the hearing. Questions of law shall be
“ discussed in conformity with the procedure established by the Regulation of
. the Tribunal.
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Each of the Parties shall have the right to give his opponent an oral reply,
after which the Tribunal shall declare the procedure closed.

The award shall be read in public audience, the agents of the Parties hav-
ing previously been notified to attend.

Members of the Tribunal dissenting with the award may express in writing
the grounds for their dissent.

ArTicLE 98 —The award of the Tribunal of Appeal shall be final.

In case of doubt as to the meaning or scope thereof, the Tribunal shall in-
terpret it at the request of any of the Parties.

ArTicLE 99.—The application for the revision of an award can only be
made when founded on the discovery of some fact subsequent to the award
and of such a nature that it would have been a decisive factor and that, when
the award was handed down, such fact was unknown to the Tribunal and
also to the Party asking for revision, provided, furthermore, that the ig-
norance thereof is not due to the negligence of the latter.

The revision procedure shall be initiated by a resolution of the Tribunal,
expressly stating the existence of the new fact, recognizing that its character
justifies revision and declaring that the admission of the application is in
order.

The Tribunal may demand submission to the award before admitting the
revision procedure,

The application for revision must be made within three months at the
latest after the discovery of the new fact.

AxrticLe 100.—If a Republic considers that it has some interest of a legal
character which might be affected by the award, it may present an applica-
tion to the Tribunal to be permitted to participate as a Party.

It shall belong to the Tribunal to decide upon this application.

ArTICLE 101.—Whenever the interpretation of a convention to which an-
other signatory State is a party is concerned, the Secretary General shall
immediately notify the latter thereof.

Every State thus notified has the right to participate in the proceedings,
but if it uses this right, the interpretation given in the award shall be equally
binding upon all.

ArTICLE 102.—Unless the Tribunal decides otherwise, each Party shall
pay its own expenses.

TEMPORARY ARTICLES

ARTICLE 103 —Notwithstanding the provisions contained in Article 12,
the members of the Permanent Commission of Conciliation may be elected
for the first time by the Governing Board of the Pan-American Union, by a
majority of votes.

ARTICLE 104.—In case of denunciation of this Treaty by one of the Con-
tracting Parties or of its actual withdrawal, the members of the Permanent
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égmmission of Conciliation or of the American Court of Justice representing
* that state shall continue their functions through the term for which they
~ have been appointed.
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INTER-AMERICAN CONFERENCE FOR THE MAINTENANCE OF
PEACE, BUENOS AIRES, ARGENTINA, CODE OF PEACE,
RESoLUTION XXVIII, APPROVED 21 DECEMBER 1936

(The International Conferences of American States, First Supplement, 1933-
1940, Division of International Law, Washington : Carnegie Endowment for
International Peace, JX1980.3 .Z5 .C22 Suppl.1, p. 161)
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international law, in order that the result of their efforts on this subject may
be'presented to the next International Conference of American States in

It has not been possible to consider the Mexican project on the Code of
““Peace, in the totality of its content and in its connected form as an organic
iole, although various chapters have been studied separately by the differ-
t .Commissions occupied with Conciliation, Arbitration and International
udicial Arrangement; and

This project was recommended to the consideration of the American Gov-
nments by the Conference of Montevideo in 1933, and was also favourably
ceived by the last Inter-American Scientific Congress which met in Mexico,
The Inter-American Conference for the Maintenance of Peace

‘hat the Mexican project on the Code of Peace be referred to the Commit-
e.of Experts which is preparing the Codification of International Law, in
der that it may be included among the works which shall be taken into
count when presenting a project on the coordination of American Peace
Sﬁ'ruments at the next Conference in Lima.

(Approved December 21, 1936).

Pinal Act, ibid. For the Mexican project of the Code of Peace as presented to the

enth Conference, see supra, p. 50. It was resubmitted to this Conference in a somewhat

1sed form, For subsequent action in its regard, see Resolution Xv of the Eighth Confer-
ce; infra, p. 244,
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MEMORANDUM FROM THE GENERAL DIRECTOR OF THE PAN-
AMERICAN UNION TO THE UNITED STATES UNDER SECRETARY
OF STATE, 28 DECEMBER 1937

(United States National Archives, College Park, MD, RG 59 General
Records of Department of State, Central Decimal File, 1930-1939, from
710.H/539 to 710H Agenda/130 261, pp. 1, 6)
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[p- 1]

MEMORANDUM

For: The Under Secretary of State
From: Dr. Rowe

SUBJECT: Suggested amendments to Gondra Treaty and the
General Convention on Inter-American Conciliation.

(..)

[Excerpt transcribed from p. 6]

(..)

My thought in presenting these observations to you is to
raise the question of the desirability of reexamination of Pan
American peace treaties, for the purpose of ascertaining the
measures that may be taken to strengthen these instruments
where experience has shown them to be weak. The Eighth
Conference, to be held at Lima next year, will offer the
opportunity for the adoption of the necessary diplomatic
instruments.

As you know, the Buenos Aires Conference requested
the Committee of Experts on the Codification of International
Law to study this problem and submit its recommendations to
the Lima Conference. At the meeting held at Washington last
April, the Committee of Experts designated Dr. Afranio Mello
Franco to report on this subject. Unfortunately, poor health has
prevented Dr. Mello Franco from doing anything on this topic,
and while it may be that he will be able to complete his report
and projects in time, I believe it to be highly desirable for this
Government to consider the possibility of taking the initiative at
the forthcoming Conference at Lima in recommending additions
to the existing treaties of peace with the view of increasing their
usefulness.

(..)

Annex 22
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DELEGATION OF THE UNITED STATES OF AMERICA, ToPIC 1:
PERFECTING AND COORDINATION OF INTER-AMERICAN PEACE
INSTRUMENTS, DRAFT ON CONSOLIDATION OF AMERICAN PEACE
AGREEMENTS SUBMITTED TO THE FIRST COMMISSION, EIGHTH
INTERNATIONAL CONFERENCE OF AMERICAN STATES, LIMA,
PERU, 15 NOVEMBER 1938

(United States National Archives, College Park, MD, State/Foreign Relations
Cluster, RG 43 Records of International Conferences, Commissions and
Expositions: International conference records US Delegation to the Eighth
International Conference of American States, Drafts of Instructions,
Declarations and Resolutions 1938, Entry 252, Lima, Peru, 15 Nov. 1938, pp.
1-13)
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Topic Ne, 1., Perfecting
and coordination of
inter-American peace
instruments.

Draft

on

Congolidation of American Peace Agreements

Taking into consideration

1. The Treaty to Avoid and Prevent Conflicts between
the American States, signed at Santiago, May 3, 1923
(known as the Gondra Treaty);

2. ' The Treaty for the Renunclation of War, signed
at Paris, August 28, 1928 (knovn as the Kellogg-3Brland
Pact, or Pact of Paris);

3. 'The General Convention of Inter-American Con-
ciliation, signed at Washington, January 5, 1929, to-
gether with the Additlonal Protocol thereto signed at
Montevideo, December 26, 1933;

4., The General Treaty of Inter-American Arbitra-
tlion, signed at Washington, January 5, 1929;

5. The Treaty of Non-Aggression and Conciliation,
signed at Rio de Janeiro, October 10, 1933 (known as

the Saavedra Lamas Treaty);

6. The Convention on the Rights and Duties of
States, signed at Montevideo, December 26, 1933, and
the Additlonal Protocol thereto, signed at Buenos Alres,
December 23, 1936;

7. The Treaty for the Prevention of Controversies,
signed at Buenos Alres, December 23, 1936, and

8. The Treaty on Good Offices and Mediation, signed
at Buenos Aires, December 23, 1936.

The Governments represented at the Eighth Pan
American Conference belleving that a coordination in one
instrument, as between themselves, of the paramount provi-
sions of the various sgreements cbove mentioned designed
for thg Pacific solution and prevention of difficulties,
would be conducive to a more effective application of the
machinery of peace provided for in those instruments, have
appointed plenipotentiaries ss follows:

Who, after having deposited their full powers, found
to be in good and due form, have agreed upon the following
provisions:

CHAPTER 1
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CHAPTER 1
Prevention of Controversies

ARTICLE I

— ®th a view to obviating the arising of
coniroversies among them, the High Contract-
Ing Partles agree without affecting obliga-
tions Previously entered Into by them by
Virtue of International agreements, to the
following course of sotion:

They bind themselves to cstablish
pormament bllatersl mixed commissions com-
posed of representatives of the signatory
governments which ghall in fact be
constituted, at the request of any of
them, and such party shall give notice of
suoh request to the other slgnatory
governments.

Each Government shall appoint its own
representative te the sald commission, the

Article 4,
Treaty for the
Prevention of
Controversies,
signed at
Buenos Alres,
December 23,
19386.

Article 1,

Treaty for the
Prevention of
Controversies.

meetlngs of which are to be held, alternatively,
in the capital city of one of the other Govern—
ments represented in each of them. The first
Teetinz shall be held at the seat of the Gov-
ernment whieh convokes 1it,

Article 2,

Treaty for tre
Prevention of
Controversies.

The duty of the aforementicned commis-
sicns shall be to study, with the primary
cblect of eliminating them, as far as
pessible, the causes of future difficulties
or controversles; and to propose additional
or detalled lawful measures which 1t might
be convenient to take in order to promote,
=s far as possible, the due and regular
application of treaties in force between
the respeotive’ ‘e, and also to promote

the develo t of increasingly good rela-

tions im % geﬁ'%he!{w countries

dealt witk in 888 ‘
ATter ench meeting of any of tre s-id

rreventive Commleslons a minute stall be
drawn and signed by 1te members sctting -u

Article 3,
Treaty for tie

Py

Prevention o7

the considerations and decisions trereof Controversics,
and such mimute gkall be smitted to
the governments represented in the commis-
sions.
CHAPTER 2
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CHAPTER ¢
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Aenung
,ﬁrm;.‘l‘_‘\_f{_lghpﬂcitlg s;tvg; ement tur -

Conciliation
ARTICLE I1

. Becognizing that the primary inter-
€St of States iz the conservation of
peace, the High Contracting Partles
sclennly declare that they condemn re-
course to war for the solution of inter-
natlonal controversles and rencunce it
as an instrument of national policy in
thelr relations with one ancther. Ac-
oordingly they sgree that the settle-
®ment or solution of all disputes or
gonfliots between them of whatever nature
or of whatever origin shall be by paoific
moans.,

The High Contracting Parties fur-
ther agree that such dlsputes or ocon-
flicts which have arisen or which may
arise between them and with regard to
which an agreement to adjust the con-
troversies or to arbitrate the questions
involved shall not have been reached
through diplomatic channels or other-
wisc shall besubmitted for inveatiga-
tion and report to a-Commigsion to be
established in the manner provided by
Article IV -hereof, which Commission shall
also exercise conciliatory functions as
provided by .this Treatye. Pending the
expiration of the longest period here-
after 'specified for sotlon under the
provisions;of ;this Treaty the High
Qontracting [Parties undertake not to
begin mobflization or concentration of
troops on the frontier of the other Party
or Parties nor to engage in any hostile
actions or preparation for hostilitles.

The provisiong of thls article shall
not abrogate, limit or otherwise affect
the obligations contained in treaties of
arbitration in force between two or more
of the High Contracting Parties nor the
ocligations arising out of them.

ARTICLE III

For the hurposes‘cr this Treaty three
ccaomisgions to be designated as Permanent

Dirlomatic Commissione of Investigation

Article 10, Conven-
tion on the Rights
and Duties of States.
signed at Montevideo,
December 26, 1933.

Treaty for the Henun-
clation of War,
signed at Parls,
August 27, 1928,
known as the Kellogg-
Briand Pact.

Article 1, Gondra
Treaty, signed at
santiago, May 3,
1923.

Artiecle 2, Gondra
Treaty, and Artl-
cle 2, Convention

on InterrAmerican
Conciliation, signed
at Washington,
January 5, 1929,

Article 1, Gondra
Treaty, and Arti-
cle 12, Conclliation
Convention.

Paragraph 2,
Article 1, Gondra
Treaty.

Article 3,
Gondra Treaty.

and Coneiliation shall be established with

their seats at Washi .(United States

America), at Montevideo (Uruguay), and at

,

Bogota (Colombia), respectively.
3ot composed of the three
American heads of missions longest

They

of

accredited
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~d-

edi

’::t t;:? i?tﬁald ¢apitals. However. in the
fon Ifgf-fﬁs—b“_ﬁﬁﬁEEEﬁ to a gTven EIE§G%E;E§
diplomatic ommiesion would Includs the
HTgﬁﬁTE_EF‘ggngEEE_EELEE_ET a_party %o the
Tive nex inoygiigﬁ _;ZElep;omatie representa-
in ques Of service at the capital
@IYH:;EE%EE:E—%—EIEEQVe in hie stead in deallng
the = = articular dispute oF conflict. At

he senlor diplomatic representative

the memberg of
the Commigsions shall organize,
appointing theip respective chairmen. &

to e These Permanent Commissions shall be bound
th xercige conclliatory functions either on

elr own motion when it appears there is =a
Prospect of a digturbance of peaceful relations,
or at the request of a party to the controversy,
or of two or more of the High Contracting Parties,
untIl The pertinent Commission of Investigation
and Coneiliation hereafter provided for shall be
organized. The last-mentioned Commission shall

determine whether a dispute or conflict existe
rhich does not promise solution through diplo-
matic channels and which en angers peace between
the partieas, and thus the peace of the American

continent.

Article 3,
Conciliatior
Convention.

ARTICLE IV

A party to a conflict or a dispute Paragraph 2,
referred to in Article II, in order to ini- Article 3,
tiate the procedure for investigation and Gondra
conciliation established by this Treaty, may Treaty.
address itself to that one of the Permanent
Commissions: whiech it considers could more
efficaciously bring about a rapid organiza-
tion of a Commission of Investigation and
Conciliation in aceordance with the provisions
of Article VI hereof, designating 1ts member
thereof. At the same time this party will Article 4,
communicate to the other party or parties to Gondra
the controversy its decision to ask for the Treaty.
organization of a Commission of Investigation
and Coneciliation.

ARTICLE V

The dispute or ronflict referred to in Article 2,
Article II shall be submitted to the Commis- Gondra
slon of Investigation and Conciliation, which Treaty.
shall take cognizance of the dispute or con- :
flict, and the High Contracting Parties
hereto shall yield promptly to the exercise
by that Commission of the functions rntrusted
to 1t by this Treaty. The Commiscion shall
ordinarily he composed of five members, all Faragraph 2,
nationals of ame#zgnn States designated Article 3,
in the manner provided by Article VI Gondra
hereof. Treaty.

ARTICLE VI



ARTICLE vI

5
‘;lt.;&:: fOUntry Slgnatory to thie
Union sta L hame to the Pan American
. the deposit of

Treaty,

The persons so nameg v
}F“—IL-———___ by all the rati-
’%%%EEEE¥SE§_SH311 congtituts a
ﬂ'con en anel.”  In the event that
Bkt €t or digpute shall arise
shalfen two or more signatories, 1t
I be referred to a Commiseion of
t“vpatigation and Conciliation men-
loned in Articles IV ana V, to be
constituted as follows: FEach party
to the dispute or conflict shall desig-
nate a member, and the remailning three
members shall be selected by the
pertinent Permanent Commission referred
to in Article III, from the panel
above mentioned, no one of whom shall
be a national of a party to the dis-
pute or conflict, or a nationsl of a
Government represented on the Permanent
Commission. e Chairman of the Com-
mission of Investigation and Concilia-
tion shall be selected by the Permanent
Commissic ;ﬁ@dﬁgihe sald three members.

Any vacancy on the Commission of
Investigation and Conciliation shall
be filled in the same manner that the
origlinal appointment was made.

the coneilll T
are more than two Gov-
erested in the contro-
of two or more of
the Government or Gov-
le of the controversy

it may be

pute

¥

and so

on has been thus
the respective
he dispute of the
And 1t may then

A = gemr 9t swArticle 4,
% Gondra Tresaty.

.

Article 1, Acdi-
tional Protocol

to Coneiliation
Convention, signed
at Montevideo,
December 26, 1933.

Article 1, Treaty
on Good Offices
and Mediation,
signed at Buenos
Alres, December 27
1936.

(Differs from Ar-
ticle 4, Gondra
Treaty, under whic
~ach party to the
controversy ap-
points two members
of the Commission
and there are com-
plicated provi-
sions for the

designation of the

fifth member.)

Article 2,
Additional
Frotocol.

Paragraph 2,
Article 4,
Gondra Treaty.

increase the number
a national

have egual

Paragraph 3,
Article 4,
Gondra Treaty.

or places in which

eerpital eity Paragraph 3,

Article 4,
Gondra Tresty.

Paragraph 4,

Annex 23
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'
concili
;;gcéiuigiozhigillhgstabl1sh ite own rules of Articles &
“or nearing both zidll provide in all cases and 9,
rinal report shall bes' and 1ts decisions and Saavedra

of ite members, J’Llledggreecl to by the majority Lamas Treaty

. 1sions of the C 1ssi

shall be reg ommisslon  Paragraph 5,

menbers. ched 1in the presence of all its Artizlep4'
Gondra Tream

Prior to the be

s ginning of the work of in-
:i”;isagi;g’dOP simultaneously therewith, and Article 4,
gﬁtién which uring the period of such 1nvestl- Conciliation
= Do c¢h in the opinion of the Commission Conventlion.
;lin hconSIdered to be favorable, the Commis-
i ns all have authority to endeavor to con-
clliate the partics to the dispute or con-
flict, and such parties shall be obligated to
submit to the conciliation procedure.

The function of the Commission as an Article 6,
organ of conciliation 1s to procure the con- Conciliation
ciliation of the differences subject to its Convention.

examination by endeavoring to effect a settle-
ment between the parties.

Such coneiliatory functions shall not ex- Article 6,
tend beyond the period of six months referred Gondra
to in Article X h‘_erdbf Treaty.

Each party ehall bear 1ts own expenses and Paragraph 6,

a proportio -tgr:q?r of the general expenses Article 4,
of the Co 1on, including honorarla toc the Gondra Treaty.
members of the Commission, the amount of which
shall be determined by the partles to the con-
o g elip caimr it
© ARTICLE VII

As exceptions to the obligation to submit Article 5,

to the concillation procedure last above out- Saavedra

lined and as the only such exceptions are those Lamas Treaty.
get forth in this article as follows:

(a) Differences for the solutlon of which
treaties, conventions, pacts, or pacific agreements
of any kind whatever may have been concluded,
which in no case shall be considered as annulled
by this agreement, but supplemented thereby in
go far as they tend to assure peace;

(b) Questions or matters finally settled by
previous treaties; ‘

(c) Disputes which the parties prefer to
solve by direct sattlo?nii or submit by common
agreement to an arbitral or judieial solution;

(8) Questions tional law leaves
to the exclusive oc : ) under
ite constitutional , ch r he



The High Contre
- bos MUHLI
cate, at any time ang
merican [J ' et
Ame n Lﬂlon' an

have abandoneqd w
1 ho
establisheqd by tﬁél

Ehiheffect of the
€ o0 € contracting
Other partieg shall gg*
obligated in p i
measure of the

one

ARTICLE VIII

nigh %E: parties to the controversy shall fur-

the 1 antecedents and data necessary for

a nvestigation and may be represented by
elegates and assisted by advisers or experts

and present evidence of all kinmds.

When the Commission finds itself to be
within an occasion foreseen in Article VIII
of this Treaty 1t chall undertake a con-
sclentious and impartial examination of the
questlions which are the subject of the contro-
versy, Its decisions and recommendations shall
be by a majority vote except when the parties
to the dispute or conflict agree otherwise.

The Commission shall render 1ts revort
ninety days
within eme year from the date of 1ts 1
ration., If it has been imoossible %o
the investigation or draft the recort wl
the time specified the parties to the
troversy or dispute may by agreement e ]
ninety diye
aix ®BRL5AS.
the terms of

time for an additional period of
If conciliation has been effected,
the settlement shall be set forth in
Otherwisge, the report shall prcocse to tne
parties the basis for a settlement of i
conflict or dispute. Certified covics ©
report shall be sent to each party to th
conflict or dispute.
ARTICLE IX

The findinge of the Commieslon shall re
considered as a report upon the distute, which
wie the subject of the investlgation, but snall
not have the value or force of a judlelal de-
cision or arbitral award.

ARTICLE X

the

m ey D

Once the report 1s in vossession of the
tovernments parties to the dispute, and 1f
conciliation shall not have been effected,
the Commission shall fix & time, not exceeding
six months, for the parties to pass upon the
proposed basp‘zﬁ:d gsettlement, _and.m%‘; 2e.¢;gs—
sary, for renew ¢ rde

7 about. & o aiffiovl

linitations formulated by
Parties shall be that the
consider themselves
€gard to that party save in the
€xcentions established.

the renors.

Annex 23
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Article 9,
Saavedra
Lamas Treaty.

Article 8,
Conciliation
Conventlon.

Article 7,

Conciliation
Convention.

Article €,
Jondra Treaty.

irticle 7,
Gondra Treaty.
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-8~
;nall set forth 4
5 naFy .
hiséin of the Par‘tles n?‘l Ac‘t: the de-
unable to reach 5 friér If the partiec are

they shall hgye

dlj' &rran ment
arbitration, ation’

91*-9 medlation or
N the eventualtt
the peace of i‘:eto arrange the dlf.‘lét:i'T
be deemed to American continent snall
sultation (op 1.’ OPardized, and the con-
ro Of the Parties to this Treaty
i tonance, pupeoc,Uorrention Tor e
ment of Peoto— ot ation Rees ish-
en T PEN;: signed at Buenos Alres shall
-—-—.—.._____.______'.

ARTICLE XI

Once the procedure of investigatizn a~i
eonciliation is under way it shall be inZer-
rupted only by a direct settlement betws=r ire
parties ®r by thelr agreemen® to ascept sbsc-
lutely the decislon ex aeguo et bonc 37 an
maqm_ Chief of State or to submit the con-
t!D‘D tl‘ur %o arbitraticn or to an intern=ticnal
u w -

CHAPTER 3
Good Offices and Medlation
ARTICLE XII

Rl'9, AL ¥

s Articie 5,
gh Cemeillation

Contracting Parties have authority in the Convention.

s oNotwithstanding the foregoing provlslion
g8 to dnvestigation and conciliation, 10

Qﬁdnhw dispute between t¥o or
m- o interpose by way of tendering
8 or their mediationm, lolintl

High Contracting Fartles

ke uge of those means of paci-  1934.
3 3 the moment when the perti-

lon-ghall begin to function with re-
pute or conflict, until the Final

n Article X of this Trealy is

ARTICLE X
CHAPTER 4

or, tration

Sy BhEl ©
- perARTICLE XIII
( g to the right of any of Article 1,
Parties before resorting TIreaty on
ave recourse to procedures Inter-
econclliation established  American
or in any other treaty Arbitration,
. between them, the High signed at
bind themselves to submit  Washington,

ences of an inter- January 5,
1929.




cusceplible or de
- ‘ cislon by
of the principleg of fzwt3 the apvlication

There gha1y
i g be ¢
among the questions Consldered as included

of Juridical character:

(a
) The interpretation of a treaty:

fb) Any jueeti
1) § 1
’. cf int ernatlional

(c) The existence of any fact which,
1f established, would constitute
& breach of an international
obligation;

{d) The nature and extent of the
reparation to be made for the
breach of an internatlional
obligation.

ARTICLE XIV

There are excepted from the stlipula-
tions of thie agreement to arbltrats the
following controversles:

(a) Those which are exclusively ‘ith-
in the domestic Jurlsdicticn °f
any of the parties to the dle-
pute and are not controlied by
internatiocnal law; and

(b) Those which affect the interest

or refer to the actisn of e
State not a Party to this
Treaty.

ARTICLE XV

The arbitrator or tribunal who chall
decide the controversy shall be designated
by agreement of the parties.

Annex 23

Article 2,
Arbitration
Treaty.

In
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orocedure ghall betgibunal the

Each pars
¥ shal}
nate two arbitratorg o?yw;g;E::ggtonomi_
ne ma
from the persons whld party or selected !

othe n at The Ha
natiznziTE;r m%i be of any UthgieAmeE?gan
shall select ese arbitraters in turn

[ £Cl & f1fth arbitrator who shal
be the Presgident of the tribunal. shall

to reizﬁu;i ;he arbitratore be uneble
greement among themseives
for the selection of a fifth American
arbitrator, or in lieu therecf, of
another who 18 not an American, cach
party, ghell designate @ non-American
member of the Permanent Jcurt of Arbltra-
tion at The Hague, and the two persons
sc designated shalil select the fifth
arbitrator, who may be of any natlcn-
ality other than thet of a party tc the

dispute.

The parties to the dispute shall Article 4,
formulate by common accord, in each Arbitreticn
case, a speclal sgreement which ghall Treaty.

clearly define the particular sublect-
matter of the controversy, the seet of
the court, the rules which will be ob-
served 1n the proceedings, and the other
condltions to which the partles may
agree.

If an accord has not been reached »witn
regard to the agreement within three menthea
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reckoned from the g
of the court, the aggge
lated by the court

of the ingtallation
meént ghall be formu—

{To meet
Tegervation of
U. §. Benate
attached to
advice angd
congent to
ratification.)

ARTICLE XVI
. In case of death, resignation or ‘ Article 5,
tncapaotty of one or more of the arbitra- Arbitration
Oors the vacancy shall be filled in the same Tresty.

manner 88 the original appointment.

ARTICLE XVII

) When there are more than two States Article 6,
directly interested in the same controversy, Arbitration
and the interests of two or more of them Treaty.

are similar, the State or States which are
on the same gide of the qQuestion may in-
crease the number of arbitrators on the
court, provided that in all cases the
parties on each side of the controversy
shall appoint an equal number of arbitra-
tore. There shall also be a presiding
arbitrator selected in the samesr -

aB that provided in Article XV hereof, the
parties on each side of the coniroversy
being regardéd as a single party for the
purposeé of making the designation therein

described.
ARTICLE XVIII
The award, duly pronounced and noti- Article 7,
fied to the parties, settles the dispute Arbitration
definitively and without appeal. Treaty.

Differences which arise with regard
to its interpretation or executicn shall
be submitted to the decieion of the court
which rendered the award.

ARTICLE XIX
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ARTICLE XIX

ALY Tegervati
Zisn i:ntra;tigzhéons wade by one of the anLese O
freceding seven aTtles to the last Aroitration
oitration o articles relating to ar- Treaty.
tten Tog*inal; have the eifect that the
cir régﬁ;c?Ctlng Farties are not bound
Cesarind] 't to the Party making the
ac that LoBB €xcept to the same extent
a1t expressed therein.

CHAFTER 5

General Provisions

ARTICLE XX

The present Treaty shall be ratified by the High
Contracting Parties in conformity with their respective
sonstitutional procedures. The original instruments
shall be deposited in the Ministry of Foreign Affairs of
the Republic of Peru, which shall transmit authentic
certified copies to the Governments for the aforementioned
purpose of ratification. The instruments of ratification
shall be deposited in the archives of the Pan American
Union in Washington, which shall notify the signatory
governments of said deposit. Such notification shall be
considered as an exchange of ratifications. The Treaty
ghall come into effect when ratifications have been
depceited by not lese than eleven Bignatory States.

£ The Treaty shall remain in force indefinitely, but
it may be denounced by any of the High Contracting Partier,
guch denuncigtion to be effective one year after the date
upon which notification therecf has been given. Notice
of demunciation shall be communicated tc the Pan American
Union, which shall tranemit copies thereof tco the other
Bignatory States. After the expiration of thie period
the Treaty ehall cease to have effect as respects the
Party which denouncea it, but shall remain in effect for
the other High Contracting Parties. Denunciation shall
not be regarded as valid if the Party making such dénun-
ciation shall then be actually in a state of war, or
shall be engaged in hostilities, without fulfilling the
provisions established by this Treaty.

ARTICLE XXI
Any American State not a signatory of this Treaty
may adhere thereto by tranemitting the official instrument

setting forth such adherence to the Pan American Union
which will notify each of the High Contracting Parties.

ARTICLE XXII
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ARTICLE Xy1i

e comin
he Part%eéntg effect of this Treaty as between
*0le ehall aes he following treaties, conventions
€ase to be in effect as between such

YT

The
the Americap giii;i to Avoid and Prevent Conflicts between
?

28 the Gondra Treaty)?igﬂﬁd at Santiago, May 3, 1923 (known
2
2. The Ge Py )
tio : neral Convention of Inter-American Concilia~
2, signed at Washington, January 5, 1929, together with

the"Additional 2
ber 26, 1933; Protocol thereto signed at Montevideo, Decem-

3. The General Treat
. v of Inter-American Arbitration
8lgned at Washington, January 5, 1929; ’

4. The Treaty of Non-Aggression and Conciliation,
signed at Rio de Janeiro, October 10, 1833 (known as the
vedra Lamas Treaty), except as to the provisions of

Articles II, III and XI11;

5. The Treaty for the Prevention of Controversies,
signed at Buenos Aires, December 23, 1836, and

6, The Treaty on Good Offices and Mediation, signed
at Buenos Aires, December 23, 1936.

In witness whereof, the Plenipotentiaries above
mentioned have signed this Treaty in Engligh, Spanish,
ortuguese, and French, and have affixed thereto their
spective seals, in the City of Lima, Capital of the
)lic of Peru, this day of
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DELEGATION OF THE UNITED STATES OF AMERICA, TorIC 1:
PERFECTING AND COORDINATION OF INTER-AMERICAN PEACE
INSTRUMENTS, FINAL DRAFT ON CONSOLIDATION OF
AMERICAN PEACE AGREEMENTS SUBMITTED TO THE FIRST
CoMMISSION, EIGHTH INTERNATIONAL CONFERENCE OF
AMERICAN STATES, LIMA, PERU, 16 DECEMBER 1938

(“Report of the Delegation of the United States of America to the Eighth
International Conference of American States, Lima, Peru, Dec. 9-27,
19387, United States Government Printing Office, Washington, 1941,

pp. 193-203)
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- _l,ppenﬂi! i23 . ‘
PROJECTS PRESENTED BY THE UNITED STATES

Toric 1

TREATY OF CONSOLIDATION OF AMERICAN PEACE AGREEMENTS

Taking into consideration
1. The Treaty to Avoid and Prevent Conflicts between the Ameri-

can States, signed at Santiago, May 3, 1923 (known as the Gondra

Treaty) ; :
9. The Treaty for the Renunciation of Wary signed nt Paris, Aw-
gust 28, 1928 (known as ihe Kellogg-Briand Pact, or Pact of Paris) ;
3. The General Convention of Inter-American Concilintion, signed
at Washington, January 5, 1929, together wiih the Additional Pro-
1ocol thereto signed at Monfevideo, December 96, 19333
4. The Genernl Treaty of Inter-American Arbitralion, signed ab

Washington, January b, 19205
5, The Treaty of Non-A ggression and (
de Junciro, October 10, 1983 (known

Treaty) ; '
¢, The Convention on the Rights and Duties of States, signed ab
Montevideo, December £0, 1938, and the Additionnl Protocol thereto
signed at Buenos Aires, December 23, 19363 o
7. The Treaty for the Prevention of Controversies, signed ab
Buenos Aires, December 23, 1936, and L B
AS. The Treaty on Good Offices and Mediation, signed at Buenos
ires, December 23, 1936. : )
The gevernments: represented at the Eighth I“te}'“at_w““? Con-
ference of American States believing that @ coordination I on;
insfrument, as between themselves, of the param_ouﬂt provisions ©

1oncilintion, signed al Rio
ws tho Saavedra lamus

Annex 24
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194 . ements above mentioned designed for the pacific

the various agleeventio o of difficulties, would be conducive to

solution an‘d Prew]ication of the machinery of peace provided fo,

more effective ﬂP[:wS have appointed plenipotentiaries as follows:

inx,;r};::,se alﬁ:trru}f;iingﬂ deposited their full powers, found to be in
?

good and due form, have agreed upon the following provisions:
CHAPTER 1
Prevention of Controversies
ARTICLE I

With a view to obviating the arising of con-  Article 4, Treaty for the Pre-

troversies among them, the high contracting par- vention of Controversies,
ties agree, without affecting obligations previ- signed at Buenos Aires,
ously entered into by them by virtue of inter- December 23, 1936.
national agreements, to the following course cf
action:

They bind themselves to establish permanent Article 1, Treaty for the Pre-
bilateral mixed commissions composed of rep- vention of Controversies,
resentatives of the signatory governments which signed at Buenos Aires,

shall in fact be constituted, at the request of any 1936.
of them, and such party shall give notice of such
request to the other signatory governments.

Each government shall appoint its own rep-
resentative to the said commission, the meetings
of which are to be held, alternatively, in the
eapital city of one of the other governments rep-
regented in each of them. The first meeting
shall be held at the seat of the government which
convokes it.

The duty of the aforementioned commissions Artiele 2, Treaty for the Pre-
shall be to study, with the primary object of vention of Controversies,
eliminating them, so far as possible, the causes
of future difficulties or controversies; and to pro-
pose additional or detailed lawful measures
which it might be convenient to take in order to
promote, so far as possible, the due and regular
application of treaties in force between the re-
spective parties, and also to promote the develop-
ment of increasingly good relations in all ways
between the two countries dealt with in each

case,
After each meeting of any of the said pre- Article 3, Treaty for the Pre-
ventive commissions a minute shall be drawn vention of Controversies.

n_nd signed by its members setting out the eon-
siderations and decisions thereof and such min-

ute shall be transmitted to the governments rep-
resented in {he commissions,
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Renunciation of War—Pacifie Settlement of Cont .
I nvestigation—ggp,. mﬁ;:uer&wa-_gmmmiom
oneil 0
ARTICLE IT J

Recognizing that the primary inter
is thf} conservation of peace, the high contraetin
parties solemnly declare that they condemn g
course to _war for the solution of internatio::i
COntroversies and. renounce it as an instrument of
national pohcy- In their relations with one an-
other. Accor(jungly they agree that the sottle.
ment or solution of all disputes or conflicts be-
tween them of whatever nature or of whatever
lezg:; shall never be sought except by pacifie

The high contracting parties further agree that
such disputes or conflicts which have arisen or
which may arise between them and with regard
to which an agreement to adjust the controver-
sies or to arbitrate the questions involved shall
not have been reached through diplomatic chan-
nels or otherwise shall be submitted for investi-
gation and report to a commission to be
established in the manner provided by article
IV hereof, which commission shall also exercise
conciliatory functions as provided by this

treaty. Pending the expiration of the longest
period hereafter specified for action under the
provisions of this treaty the high contracting
parties undertake not to begin mobilization or
concentration of troops on the frontier of the
other party or parties nor to engage in any hos-
tile actions or preparation for hostilities.

The provisions of this article shall n{)t abro-
gate, limit, or otherwise affect the obligations
contained in treaties of arbitration in force be-
tween two or more of the high contracting par-
ties nor the obligations arising out of them.

est of stateg

ArrIcLE ITI

For the purposes of this treaty three. clor;?;?c
sions to be designated as permanent dlp'%ation
commissions of investigation and COI’I;i i
shall be established with their seats ati\ i:video
ton (United States of America), at 1\ ](mre.apec-
(Urnguay), and at Bogoti (Cﬂloml;mﬂ;E 2
tively, They shall be composed 0 B
American heads of missions .
in said capitals. However, ¥ s the

with respeet to a given dispLie a'rrg::mric rep-
commission would include the dip

Article 10, Conventigp on the

thights and  Duyieg of
ates, signeq at
e Monte.

December 26, 1933

Treaty for the Renuneiation
of War, signed at Paris,
August 27, 1928, known ag
the Kellogg-Briand Pact,

Article 1, Gondra Treaty,
signed at Santiago, May 3,
1923,

Article 2, Gondra Treaty,
and article 2, Convention
on Inter-American Coneili-
ation, signed at Washing-
ton, January 5, 1020,

Article 1, Gondra Treaty, and
article 12, Conciliation
Convention.

Paragraph 2, article 1, Gon-
dra Treaty.

Article 3, Gondra Treaty.

Annex 24

215



Annex 24

216

PENDIXES
196 &8

resentative of a party to the dispute or oconfiict,
the diplomatic representative 116:-“” in length
of service at the capital in question sftall serve
in his stead in dealing with that partu-mlar.dw.
pute or conflict. At the call of the senior diplo-
matic representative the members of the commis-
sions shall organize, appointing their respective
chairmen.

These permanent commissions shall be bound
to exercise concilintory functions either on their
own motion when it appears there is a prospect
of a disturbance of peaceful relations, or at the
request of a party to the controversy, or of fwo
or more of the high contracting parties, until the
pertinent commission of investigation and con-
ciliation hereafter provided for shall be organ-
ized. The last-mentioned Commission shall de-
termine whether a dispute or conflict erists
which does not promise solution through diplo-
matic channels and which endangers peace be-
tween the parties, and thus the peace of the
American Continent.

ArtICLE IV

A party to a conflict or a dispute referred
to in article II, in order to initiate the procedure
for investigation and conciliation established by
this treaty, may address itself to that one of
the permanent commissions which it considers
could more efficaciously bring about a rapid or-
ganization of a commission of investigation and
conciliation in aecordance with the provisions
of article VI of this treaty, designating at the
game time its member of the commission. At the
same time this party will communicate to the
other party or parties to the controversy its
decision to ask for the organization of a com-
mission of investigation and conciliation,

ARrTIOLE V

The dispute or conflict referred to in article
II shall be submitted to the commission of in-
vestigation and conciliation, which shall take
cognizance of the dispute or conflict, and the
high contracting parties hereto shall yield
promptly to the exercise by that commission of
the funetions entrusted to it by this treaty. The
commission shall ordinarily be composed of five
members, all nationals of American states desig-
nated in the manner provided by article VI
hereof.

Article 3, Conciliation Con-
vention,

Paragraph 2, article 3, Gon-
dra Treaty.

Article 4, Gondra Treaty.

Article 2, Gondra Treaty.

Paragraph 1, article 4, Gon-
dra Treaty.



APPENDIXES

ARrTICLE VI

Each country signatory to this treaty shall
name to the Fan American Union, at the time
of the deposit of its ratification of the present
treaty, two of its nationals, selected from among
the most eminent by reason of their high char-
acter and fitness. The persons so named by all
the ratifying couniries shall constitute a per-
manent panel. In the event that a conflict or
dispute shall arise between two or more signa-
tories, it shall be referred to a commission of
investigation and conciliation mentioned in arti-
cles IV and V, to be constituted as follows:
Each party to the dispute or conflict shall desig-
nate a1 member, and the remaining three mem-
bers shall be selected by the pertinent permanent
commission referred to in article III, from the
panel above mentioned, no one of whom shall be
a national of a party to the dispute or conflict,
or a national of a government represented on
the permanent commission. The chairman of
the commission of investigation and conciliation
shall be selected by the permanent commission
from the said three members.

Any vacancy on the commission of investiga-
tion and conciliation shall be filled in the same
manner in which the original appointment was
made.

Whe ever there are more than two govern-
ments directly interested in the controversy and
the interest of two or more of them is similar,
the government or governments on each side of
the controversy shall have the right to increase
the number of their commissioners as far as it
may be necessary so that it shall include a
national of each country directly interested and
so that both sides in the dispute may have equal
representation on the commission.

Once the commission has been thus selected
it shall notify the respective governments parties
to the dispute of the date of its inauguration and
it may then determine upon the place or places
in which it will function, taking into account
the greater facilities for investigation. Such _or-
ganization shall occur in the eapital eity which
the permanent commission may designate.

The commission of investigation and coneilia-
tion shall establish its own rules of procedure,
which shall provide in all cases for hearing both

gides, and its decisions and final report shall
be agreed to by the majority of its members.
All decisions of the commission shall be reached
in the presence of all its members,

197

Article 1, Additional Protocol
to Conciliation Convention,
signed at Montevideo, De-
cember 26, 1933.

Article 1, Treaty on Good
Offices and Mediation,
signed at Buenos Aires,
December 23, 1936.

(Differs from article 4, Gon-
dra Treaty, under which
each party to the contro-
versy appoints two mem-
bers of the commission and
there are complicated pro-
visions for the designation
of the fifth member.)

Article 2, Additional Proto-
col.

Paragraph 2, article 4, Gon-
dra Treaty.

Paragraph 3, article 4, Gon-
dra Treaty.

Paragraph 3, article 4, Gon-
dra Treaty.

Paragraph 4, article 4, Gon-
dra Treaty.

Articles 8 and 9, Saavedra
Lamas Treaty.

Paragraph 5, article 4, Gon-
dra Treaty.
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peginning of the work of investiga
il rewith, and at any

i the!
tt]imm s umnl[l:ne::ﬂ!' such investigation
: = -
hichdil:tﬁntlfe opinion of the commiss:onml::a:h b
wnsidered to be avorable, the commiss .
;{:re authority to endeavor to conciliate e

o the dispute o conflict, and such
::::: S;Jau be obligated to submit to the con-
cﬂi;;im;ul;r:z:uz:- the commission as an organ
of conciliation is to procure the conciliation of
the differences subject to jts examination by en-
deavoring to effect a settlement between the
parties.

Such conciliatory functions shall not extend
beyond the period of six months referred to in
article IX hereof.

Each party shall bear its own expenses and a
proportionate share of the general expenses of
the commission, including honoraria to the mem-
bers of the commission, the amount of which
shall be determined by the parties to the con-
troversy.

ArTicLE VII

The parties to the controversy shall furnish the
antecedents and data necessary for the investiga-
tion and may be represented by delegates and
assisted by advisers or experts and present
evidence of all kinds.

When the eommisison finds itself to be within
an occasion foreseen in article II of this treaty
it shall undertake a conscientious and impartial
examination of the questions which are the sub-
ject of the controversy. Its decisions and ree-
ommendations shall be by a majority vote except
when the parties to the digpute or conflict agree
otherwise.

The commission shall render its report within
ninety days from the date of its inauguration,
If it has been impossible to finish the investiga-
tion or draft the report within the time specified
the parties to the eontroversy or dispute may
by agreement extend the time for an additional
period of ninety days. If conciliation has been
effected, the terms of the settlement shall be set
forth in the report. Otherwise, the report shall
propose to the parties the basis for a settlement
of the conflict or dispute. Certified copies of

the report shall be sent to each party to the
conflict or dispute,

Article 4, Concillatiog
vention, Con-

Article 6, Conciliation Cop-
vention.

Article 7, Gondra Treaty.
Article IV (3), Concilia-
tion Convention. Para-
graph 6, article 4, Gondra
Treaty.

Article 5, Gondra Treaty.

Article 9, Saavedra Lamas
Treaty.

Article 8, Coneilintion Con-
ventlon,

Article 7, Coneiliation Con-
vention.

Article 5, Gondra Treaty.

Article 6, Conciliation Con-
vention.
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ARTICLE VIII

The findings of the commission ghayy be

sidered as a report upon the dispute, which

the subject of the investigation, pyt shall

have the value or force of g judicial deci
or arbitral award.

con-
was

not
sion

ARTICLE IX

Once the report is in possession of the gov-
ernments parties to the dispute, ang if coneilia-
tion shall notf have been effected, the commission
shall ﬁx.n time, not exceeding six months, for
the parties to pass upon the DProposed bases of
settlement, and, if necessary, for renewed ne-
gotiations in order to bring about g settlement
of the difficulty in view of the findings in said
report. At the expiration of that period, the
commission shall set forth in a final aet, the
decision of the parties. If the parties are unable
to reach a friendly arrangement, they shall have
recourse to mediation or arbitration. Moreover,
in the eventuality of such failure to arrange
the difficulty the peace of the American Con-
tinent shall be deemed to be jeopardized, and the
consultation provided for in the Convention for
the Maintenance, Preservation and Reestablish-
ment of Peace, signed at Buenos Aires, shall be
undertaken.

ARrTICLE X

Once the procedure of investi‘gation and con-
ciliation is under way it shall be interrupted only
by a direct gettlement between the parties o‘r_by
their agreement to accept absolutely t‘he decision

¢t bono of an American chief of state
f{: :oe(;:jzx:it the controversy to arbitration or to
an international court.
CHAPTER 3

Annex 24
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Article 6, Gondra Treaty.

Article 7, Gondra Treaty.

Article 13, Conciliation Con-
vention,

Good Offices and Mediation

ArrticLe XI

standing the foregoing provisions as to
nd econciliation, the high contract-
¢ aquthority in the event of a con-

tween two or more of them to
e di?;-u:a';e of tendering their good offices
intem?semediatlon, jointly or severally, on their
- then(;ﬂm} or at the request of one or more of
gt ties to the controversy but the high con-
:::cﬂyg parties agree not to make use of those

Notwith
jnvestigation 2
ing parties hav

Article 5, Coneciliation Con-
vention. Treaty on Good
Offices and  Medijation,
signed at Buenos Aires,
December 23, 1936,
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means of pacific settlement from the moment

when the pertinent commission shall begin to

function with respect to a dispu_te or Fonﬂ;(:}l;
until the final act referred to In article

of this treaty is signed.
CHAPTER 4

Arbitration
ArtrcLE XII

Without prejudice to the right of any of the
high contracting parties before resorting to ar-
bitration to have recourse to procedures of in-
vestigation and conciliation established in the
present treaty or in any other treaty or con-
vention in force between them, the high contract-
ing parties bind themselves to submit to arbitra-
tion all differences of an international character
which have arisen or may arise between them by
virtue of a claim of right made by one against
the other under treaty or otherwise, which it
has not been possible to adjust by diplomacy and
which are juridical in their nature by reason of
being susceptible of decision by the application
of the principles of law.

There shall be considered as included among
the questions of a juridical character:

(a) The interpretation of a treaty;

(b) Any question of international law;

(¢) The existence of any fact which, if es-
tablished, would constitute a breach
of an international obligation;

(d) The nature and extent of the reparation
to be made for the breach of an in-
ternational obligation.

ARrTICLE XIII

There are excepted from the stipulations of
this agreement to arbitrate the following con-
troversies:

(a) Those which are within the domestic
Jurisdiction of any of the parties to
the dispute and are not controlled by
international law; and

(b) Those which affect the interest or refer
to the action of a state not a party to
this treaty.

ArTICLE XIV

The arbitrator or tribunal who shall decide

the controversy shall be designated by agreement
of the parties,

Article 1, Treaty on Intep.
American Arbitration,
signed at Washington,
January 5, 1929,

Article 2, Arbitration Treaty.

Article 3. Arbitration Treaty.
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In the absence of an agreemep
bitrator or tribunal the fol!owing ;rggfélm.th"’, =
pe adopted : e shall

Each party shall by agreeme
arbitrators of whom only one
of said party or selected from
sald party has designated as
Permanent Court of Arbitratio
The other member may be of
can nationality, Thege arbitr
select a fifth arbitrator who
dent of the tribunal.

Should the arbitrators be unable to reach an
agreement among themselves foy the selection
of a fifth American arbitrator, or in lieu thereof
of another who is not an American, each part;;
shall designate a non-American member of the
Permanent Court of Arbitration at The Hague,
and the two persons so designated shall select
the fifth arbitrator, who may be of any national-
ity other than that of a party to the dispute.

The parties to the dispute shall formulate by
common accord, in each case, a special agreement
which shall clearly define the particular subject-
matter of the controversy, the seat of the court,
the rules which will be observed in the proceed-
ings, and the other conditions to which the
parties may agree.

If an accord has not been reached with regard
to the agreement within three months reckoned
from the date of the installation of the court,
the agreement shall be formulated by the court.

0t nomingte two
may be a national
the bersong whom
members of the
n at The Hague.

ators in turn shall
shall be the presi-

ARIICLE XV

In case of death, resignation, or incapacity of
one or more of the arbitrators the vacaney_ sfmll
be filled in the same manner as the original

a intment.
e ArrictE XVI

When there are more than two states direcifly
i sted in the same controversy, a.ndl the in
i f two or more of them are similar, the
i 4 tates which are on the same side of
i ? n may increase the number of arbi-
o g Otlle court, provided that in all cases
g n each side of the controversy shall
o (:e ual number of arbitrators. There
g anbeqa presiding arbitrator selected in
San 2 anner as that provided in article
e ;n the parties on each gide of the con-
N t' regarded as a single party for the
i b:fngmnklng the designation therein
purpose

described.
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Article 4, Arbitration Treaty.

Article 5, Arbitration Treaty.

Article 6, Arbitration Treaty.
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Arricte XVII

unced and notified to

duly prono
The award, duly D te definitively and

the parties, settles the dispu

without appeal-
Differences which arise with regard to its in-
ion shall be submitted to

terpretation or execut .
the decision of the court which rendered the

award.
ArTicLE XVIII

Any reservations made by one of the high con-
tracting parties to the last preceding seven ar-
ticles relating to arbitration shall have the effect
that the other contracting parties are not bound
with respect to the party making the reserva-
tions except to the same extent as that expressed
therein.

CHAPTER 5

General Provisions
ArTiciE XIX

Article7, Arbitration’h

ay,

Article 8, Arbitration Treay

Upon the coming into effect of this treaty as between any two of the parties,
the following treaties, conventions, and protocols shall cease to be in effect as
between such parties, except in respect to any proceeding initiated or taken

pursuant to any of them:

1. The Treaty to Avoid and Prevent Conflicts between the American
States, signed at Santiago, May 3, 1928 (known as the Gondra Treaty) ;

2. The General Convention of Inter-American Conciliation, signed at
Washington, January 5, 1929, together with the Additional Protocol thereto
signed at Montevideo, December 26, 1933 ;

8. The General Treaty of Inter-American Arbitration, signed at Washing-
ton, January 5, 1929;

4. The Treaty of Non-Aggression and Conciliation, signed at Rio de
Janeiro, October 10, 1933 (known as the Saavedra Lamas Treaty), except
as to the provisions of articles IT, IIT, and XIII; -

5. The Treaty for the Prevention of Controversies, signed at Buenos
Aires, December 23, 1936, and

6. The Treaty on Good Offices and Mediati Buenos Aires,
December 23, 1936. LR

ArTICIE XX

The present treaty shall be ratified by the high contracting parties in 0l

formity with their respective constitutional procedures, The original instrument
shall be deposited in the Ministry of Foreign Affairs of the Republic of Pert,

which shall transmit authentic certified copies to the governments for the
aforementioned purpose of ratification. The instruments of ratification shall
be deposited in the archives of the Pan American Union in Washington, Which
:hall notify the signatory governments of said deposit. Such notification shall
e considered as an exchange of ratifications.
ST ArticiE XXI
Mot i welity wlil come into effect between the high contracting parties
ch they deposit their ratifications.
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Anrrcry XXI1

resent treaty shall remain in effect indefinitely, but may be denounced by
']‘}l“. p f one year's notice given to the Pan American Union, whicl shall
means ;]11; to ihe other signatory governments. After the expirntion of thig
|1~unsuﬂme trealy shall cease in its effects as regards the party which denounces
period nall remain in effect for the remaining high contracting partics, Denune
“; :I;(l)‘;lsl;h"'n not affcet any pending proceedings ihstituted before noticer of
ciailo?® : '
denunclation 18 glven. ——

e present treaty shall be open to the adherence and accesslon of Ameriean

' which may not have signed. The corresponding instruments shall be
Smtcﬁtcd in the archives of the Pan American Union, which shall communicate
?E:;:: to the other high contracting parties.

In wilness whereof, the above-mentioned Plenipotentiavies sign the 111'esont
.Illw and hereunto affix their respective senls, at the city of Lima, Capital
::re;m‘ ’Republic of Pery, o the day of the month of
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DELEGATION OF THE UNITED STATES OF AMERICA, REPORT
OF THE MEETINGS OF SUB-COMMITTEE 1 OF COMMITTEE I,
CONSOLIDATION OF AMERICAN PEACE INSTRUMENTS AND
AGREEMENTS, EIGHTH INTERNATIONAL CONFERENCE OF
AMERICAN STATES, 19 DECEMBER 1938

(United States National Archives, College Park, MD, State/Foreign
Relations Cluster, RG 43 Records of International Conferences,
Commissions and Expositions: International conference records, US
Delegation to the Eighth International Conference of American States.
Copies of Conference Documents 1938. Entry 253. p. 5)
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[p. 1]

CHAPTER 1
ORGANIZATION OF PEACE

CONSOLIDATION OF AMERICAN PEACE
INSTRUMENTS AND AGREEMENTS

(..)

[Excerpt transcribed from p. 5]

(..)

Dr. Hackworth explained at some length that the draft
presented by the United States consists merely of a codification
of the pertinent provisions of the eight peace instruments
referred to in the preamble; that all new matter had been
underlined and it could be seen at a glance that very little matter
of this character had been introduced; ...

(..)

Annex 25
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COMPARATIVE CHART OF DRAFTS PRESENTED BY AMERICAN
STATES TO THE FIRST COMMISSION AT THE EIGHTH
INTERNATIONAL CONFERENCE OF AMERICAN STATES, LIMA,
PERU, DECEMBER 1938

(Improvement and Coordination of Inter-American Peace Instruments,
Resolution XV of the Eight International Conference of American States, V.11,
Juridical Division, Pan American Union, Washington, D.C, Nov., 1943,
Archives JX1980.3 1938 .A257 v.6 no.6.)
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Draft Treaties submitted by
States for: Chapter 1
(Organization of Peace),
Topic 1 (Improvement and
Coordination of Inter-
American Peace Instruments)

Denunciation Clauses

Draft Recommendations on
Meetings of the Ministers of There is no denunciation clause
Foreign Affairs

Draft Convention on the Inter-

. . There is no denunciation clause
American Consultative System.

Article 5 — The present
Convention shall remain in effect
indefinitely, but may be denounced
by means of one year’s notice. After
the expiration of this period, the
Convention shall cease in its effects
as regards the party which denounces
it. The denunciation shall be
addressed to the Government of the
Republic of Peru, which shall notify
the other Contracting States.

Draft Convention to Strengthen
Inter-American Solidarity

Draft of Additional Protocol on There is 1o denunciation clause
Good Offices and Mediation u u

Art. 31. — The present
Convention shall remain in effect
indefinitely, but may be denounced
by means of one year’s notice given
Draft of Multilateral Convention to the Pan American Union, which
on the Procedure of Conciliation shall transmit it to the other signatory
Governments. After the expiration of
this period, the Convention shall
cease in its effects as regards the
Party which denounced it, but shall
remain in effect for the remaining

231



Annex 26

232

High Contracting Parties.

Draft of Bilateral Convention on
the Procedure of Conciliation

Project Revising the Inter-
American Treaties of
Investigation and Conciliation

Art. 29 — This Convention
shall remain in effect indefinitely
after the exchange of ratifications. It
shall cease to have any effect one
year after one of the Contracting
Parties notifies the other in writing of
its intention to terminate it.

Article XII

The present Treaty shall
remain in effect indefinitely, but may
be denounced by means of one year’s
notice given to the Pan American
Union, which shall transmit it to the
other signatory Governments. After
the expiration of this period, the
Treaty shall cease in its effects as
regards the Party which denounces it,
but shall remain in effect for the
remaining High Contracting Parties.

Projects of Arbitral Procedure There is no denunciation clause

Draft Convention for the
Arbitration and Judicial
Settlement of International
Disputes

Draft of an Additional Protocol to

the General Treaty of Inter-
American Arbitration

There is no denunciation clause

There is no denunciation clause

Peace Code, Second Version

Article 105

In the event of denunciation of
this Treaty by one of the Contracting
Parties, the members of the




Text of Peace Code

Project on the Consolidation of
American Peace Agreements

Commissions of Conciliation, of the
Arbitral Tribunals which may be
functioning, or of the American
Court of Justice, who are
representatives of the denouncing
State, shall continue in office for the
duration of the term for which they
have been appointed.

Article 123

This Convention may be
denounced by any of the Contracting
Parties by means of notice given one
year in advance to the Pan American
Union.

Article XXII

The present treaty shall
remain in effect indefinitely, but may
be denounced by means of one year’s
notice given to the Pan American
Union, which shall transmit it to the
other signatory governments. After
the expiration of this period the treaty
shall cease in its effects as regards
the party which denounces it, but
shall remain in effect for the
remaining high contracting parties.
Denunciation shall not affect any
pending proceedings instituted before
notice of the denunciation is given.
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EIGHTH INTERNATIONAL CONFERENCE OF AMERICAN STATES,
PERFECTION AND COORDINATION OF INTER-AMERICAN PEACE
INSTRUMENTS, RESOLUTION XV, APPROVED 21 DECEMBER 1938

(Pan American Union, “Report on the Documents Presented to the Eighth
International Conference of American States Relative to the Improvement
and Coordination of Inter-American Peace Instruments”, Improvement and
Coordination of Inter-American Peace Instruments, Vol. I, Part One,
Washington, D.C., 1938, Appendix A, pp. 1-2)
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RESOLUTION (XV)

on

PERFECTION AND COORDINATION OF éH?ER—AﬁERIGAH
PEACE INSTROUMENT

Approved at the Eighth International Conference of
American Btates

THEREAS:

The juridical measures to prevent war in America are
gcattered in numerous treatlies, conventions, pacts, and
declaratione which it is necessary to coordinate into an
organiged and harmonious unified Iinstrument;

The kexican gruject of a Peace Code represente an ap—
preciable effort to meet the need for such coordinationm,

for which reason the liontevideo Conference recommended 1t

for the consideration of the American Governmente. It was
also taken up by the dmerican Sclenti¥ic COongrese &t liexico
City and wag referred by the Confercence far the Maintenance of
Peace to the Commlttee of Experts, who approved the idea of
codification and introduced important medificatione into the
project before reporting on it to this Conference;

The American Oovernmente, in spite of the recomendation
of the Montevideo Conference, have not expreseed their opinions
and propoe&ls with regard to the subject matter of the Code,
oplnions and proposals which are indispensable for a success-
ful and effioient organization of memsures to prevent war in
Americas

In the desire to improve Americen peace machinery, intercet-
ing projects contalning excellent suggestions and points of
view have been presented to this Conference, and there have
been coneidered at the same time the technical rules and the
dictates of experlence. 4Among these projects should be men-
tioned that on the Coneolidation of American Pemce AgTreements
presented by the Delegation of the United 8tates, by which there
would be built up a process of pacific solution of differences
between American Btates through the coneolidation in a single
ingtrument of the regulations contalned in the eight treaties
now in force.

Once the oplnion of the governments has been determined
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regarding the revised pruiect of the Peace Code mnd with re-
spect to the other projects mentioned, this matter must pass
to an organization of & technical character, in order that
thie organizaetion may undertake the work of cocrdination,
taking into account the points of view of each State, the
pring%plaa of American Law and the harmonizing of each of
these with the legal systems of a universal character or
tendenoy,

The Eighth International Conference of American States
REBQLVES:

1. That the Mexican project of a Poace Coda, togsether
with the snte-project of the Commlttes of Experts, the pro-
ject of the United Btetes of America on the Coneolidation of
dmorican Peace Agreements and the other projeects and reports
presented to this Oonference concerning measures Lo prevent
war, be referred to the Pan American Unlon in order that tho
latter institution may classify and tranemit them to each one
of the Ameriecan Governments, recuesting their opinione znd
grcpusaln which may scrve as A basle for the codificntion of
hoee instruments.

2. That the dmcrionn Govermments, within a reascnable
length of time, tranemit their repliess to the Pan Ameriean
Union and that the letier send them without delay, together
with all the materiml referred to in the previous parsgraph,
to the International Confercnce af American Jurists which will
undertake the definitive work of the Peace Code,

3. That the International Conference af ameriecan Jurists
render a deteiled report at the time of the meetlng of the next
International Confercnee of American Btatee regarding the eta-—
tus of their labors in this mattar,
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INTER-AMERICAN JURIDICAL COMMITTEE, TEXT OF
DOCUMENT A: DRAFT TREATY FOR THE COORDINATION OF
INTER-AMERICAN PEACE AGREEMENTS, ARTICLE XXXII; TEXT
OF DOCUMENT B: DRAFT OF AN ALTERNATIVE TREATY
RELATING TO PEACEFUL PROCEDURES, ARTICLE XXVIII; AND
TEXT OF DOCUMENT C: REPORT TO ACCOMPANY THE DRAFT
TREATY FOR THE COORDINATION OF INTER-AMERICAN PEACE
AGREEMENTS AND DRAFT OF AN ALTERNATIVE TREATY, 6
MARCH 1944

(Inter-American Juridical Committee, Recommendations and Reports,
Official Documents 1942-1944, Imprensa Nacional, Rio de Janeiro, Brasil,
1945, pp. 67, 78, 81-82)
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[p. 53]

COORDINATION PF INTER-AMERICAN PEACE
AGREEMENTS

(..)
TEXT OF DOCUMENT A (*)

DRAFT TREATY FOR THE COORDINATION OF INTER-
AMERICAN PEACE AGREEMENT

(..)

[Excerpt transcribed from p. 67]

(..)

Article XXXII

This treaty shall come into effect between the High
Contracting Parties in the order in which they deposit their
ratifications, and with respect to each State after the expiration
of thirty days from the date of the deposit of its ratification.

Any American State not a signatory of this Treaty may
adhere to it by transmitting the official instrument setting forth
such adherence to the Pan American Union, which shall notify
the other High Contracting Parties in the manner heretofore
mentioned.

The present treaty shall remain in effect indefinitely, but
it may be denounced by means of notice given to the Pan
American Union one year in advance, at the expiration of which
it shall cease to be in force as regards the Party denouncing the
same, but shall remain in force as regards the other signatories.
Notice of denunciation shall be transmitted by the Pan American
Union to the other signatory governments. Denunciation shall
not affect any pending proceedings instituted before notice of
denunciation is given.

(..)

[p. 69]
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TEXT OF DOCUMENT B

DRAFT OF AN ALTERNATIVE TREATY RELATING TO
PEACEFUL PROCEDURES

(..)

[Excerpt transcribed from p. 78]

(..)

Article XXVIII

This treaty shall come into effect between the High
Contracting Parties in the order in which they deposit their
ratifications, and with respect to each State after the expiration
of thirty days from the date of the deposit of its ratification.

Any American State not a signatory of this Treaty may
adhere to it by transmitting the official instrument setting forth
such adherence to the Pan American Union, which will notify
the other High Contracting Parties in the manner heretofore
mentioned.

The present treaty shall remain in effect indefinitely, but
it may be denounced by means of notice given to the Pan
American Union one year in advance, at the expiration of which
it shall cease to be in force as regards the Party denouncing the
same, but shall remain in force as regards the other signatories.
Notice of denunciation shall be transmitted by the Pan American
Union to the other signatory governments. Denunciation shall
not affect any pending proceedings instituted before notice of
denunciation is given.

(..)

[Excerpt transcribed from pp. 81 and 82]
TEXT OF DOCUMENT C

REPORT TO ACCOMPANY THE DRAFT TREATY FOR
THE COORDINATION OF INTER-AMERICAN PEACE
AGREEMENTS AND DRAFT OF AN ALTERNATIVE
TREATY



(..)

2. With respect to the form of the project which the
Juridical Committee is called upon to present, the report of the
committee of the Governing Board of the Union recommends
the preparation of a single instrument embodying the principles
now included in the separate agreements enumerated in the
report. These agreements are listed as follows:

1. Treaty to Avoid of Prevent Conflicts between
American States, of May 3, 1923.

2. General Convention of  Inter-American
Conciliation, of January 5, 1929.

3. General Treaty of Inter-American Arbitration and
Additional Protocol of Progressive Arbitration, of
January 5, 1929.

4. Additional Protocol to the General Convention of
Inter-American Conciliation, of December 26, 1933.

5. Anti-War Treaty of Non-Aggression and
Conciliation, of October 10, 1933.

6. Convention for the Maintenance, Preservation
and Reestablishment of Peace, of December 23, 1936.

7. Convention to Coordinate, Extend and Assure the
Fulfillment of the Existing Treaties between the
American States, of December 23, 1936.

8. Inter-American Treaty on Good Offices and
Mediation, of December 23, 1936.

9. Treaty on the Prevention of Controversies, of
December 23, 1936.

10. Declarations on the Procedure of
Consultation adopted at the Eighth International
Conference of American States and the Meetings of the
Ministers of Foreign Affairs of the American Republics.

(..)
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INTER-AMERICAN JURIDICAL COMMITTEE, DRAFT OF AN
INTER-AMERICAN PEACE SYSTEM AND AN ACCOMPANYING
REPORT, ARTICLE XXIX, 4 SEPTEMBER 1945

(Inter-American Juridical Committee, Pan American Union, Washington
D.C., Oct. 1945, pp. 11-12, 22)

245



246



[p. 1]
INTER-AMERICAN JURIDICAL COMMITTEE

DRAFT
OF AN
“INTER-AMERICAN PEACE SYSTEM”

(..)

[Excerpt transcribed from pp. 11 and 12]

(..)

Article XXTX

This treaty shall come into effect between the High
Contracting Parties in the order in which they deposit their
ratification, and with respect to each state after the expiration of
thirty days from the date of the deposit of its ratification.

Any American State not signatory of this treaty may
adhere to it by transmitting the official instrument setting forth
such adherence to the Pan American Union, which will notify
the other High Contracting Parties in the manner heretofore
mentioned.

The present treaty shall remain in effect indefinitely, but
it may be denounced by means of notice given to the Pan
American Union one year in advance, at the expiration of which
it will cease to be in force as regards the party denouncing the
same, but shall remain in force as regards the other signatories.
Notice of denunciation shall be transmitted by the Pan American
Union to the other signatory governments. Denunciations shall
not affect any pending proceedings instituted before notice of
denunciation is given.

(..)
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[Excerpt transcribed from p. 22]

(..)

Part VII of the Preliminary Draft of the Juridical Committee,
entitled ‘Final Provisions’ follows the general lines already
approved by the American States.

(..)
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INTER-AMERICAN JURIDICAL COMMITTEE, INTER-AMERICAN
PEACE SYSTEM: DEFINITIVE PROJECT SUBMITTED TO THE
CONSIDERATION OF THE NINTH INTERNATIONAL CONFERENCE
OF AMERICAN STATES IN BOGOTA, ARTICLE XXV,

18 NOVEMBER 1947

(Inter-American Juridical Committee, BOG/PacS/8, 18 Nov. 1947, p. 9)
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[p. 1]
INTER-AMERICAN PEACE SYSTEM

Definitive Project submitted by the Inter-American Juridical
Committee to the consideration of the Ninth International
Conference of American States at Bogota

(-..)
[Excerpt transcribed from p. 9]
(...)

Article XXVI

This treaty shall come into effect between the High
Contracting Parties in the order in which they deposit their
ratification, and with respect to each state after the expiration of
thirty days from the date of the deposit of its ratification.

Any American State not signatory of this treaty may
adhere to it by transmitting the official instrument setting forth
such adherence to the Pan American Union, which will notify
the other High Contracting Parties in the manner heretofore
mentioned.

The present treaty shall remain in effect indefinitely, but
it may be denounced by means of notice given to the Pan
American Union one year in advance, at the expiration of which
it shall cease to be in force as regards the party denouncing the
same, but shall remain in force as regards the other signatories.
Notice of denunciation shall be transmitted by the Pan American
Union to the other signatory governments. Denunciations shall
not affect any pending proceedings instituted before notice of
denunciation 1s given.

(..)
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Annex 31

NINTH INTERNATIONAL CONFERENCE OF AMERICAN STATES,
MINUTES OF THE SECOND PART OF THE FOURTH SESSION OF
THE COORDINATION COMMISSION, 29 APRIL 1948

(Ninth International Conference of American States, Bogota, 30 Mar. -
2 May 1948, Acts and Documents, Vol. II, Ministry of Foreign Affairs of
Colombia, Bogota, 1953, pp. 537, 541)
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[Excerpt transcribed from p. 537]

(..)
Mr. PRESIDENT: ...

(..)

Messrs. delegates: We have before us for our
consideration, the work, already concluded, of the Third
Commission, the text of which is in my power, and with regard
to which I am going to request Mr. delegate Enriquez, from
Mexico, to give us a report. Mr. delegate Enriquez is part of
the group named by the aforesaid Commission for the
drafting, supplementing and coordination of the American
Treaty on Pacific Settlement.

Mr. ENRIQUEZ (MEXICO): Atits last session, the
Third Commission designated a Drafting Committee,
integrated by five delegates, with the purpose of making a
careful review of the articles and make the necessary
amendments thereto, so that the approved provisions would have
a logical drafting. It was also entrusted with the drafting of
certain articles with regard to which the Commission had taken
express decisions, but it had not been possible to embody them
in formulas, due to the difficulty of drafting them during the last
moments of the session. [The task] was about finding a
sufficiently clear and explicit legal expression for them. The
Commission approved the provision[s] in general and left it up
to the Committee to find the most adequate drafting.

Today, in the morning, that Committee concluded its
tasks, after organizing, as best it could, the draft of the Treaty
and making the style corrections that it detected were necessary.
It also completed the drafting of all the articles and, therefore,
submitted to the General Secretariat, for its internal processing,
a definitive draft that incorporates the result of the work of the
Third Commission.

(..)

[Excerpt transcribed from p. 541]

(..)
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Next, former Article LV [now LVI], whose drafting the
[Third] Commission entrusted the [Drafting] Committee. We
decided that the best drafting possible would consist on
replicating Article 16 of the 1929 Treaty [i.e., the General
Convention of Inter-American Conciliation], and was drafted
as follows:

This treaty will be in force indefinitely, but it may be denounced
through advance notice of one year, and will cease to have effect for the
party making the denunciation, and remains in force for the other signatories.
The denunciation will be made to the Pan-American Union, which will
transmit it to the other contracting parties.

The denunciation will not have any effect on proceedings pending
and initiated prior to the transmission of the respective notice.

This article had been approved in a different form, because the
Third Commission had considered that the Treaty [Pact of
Bogotd] would be an annex to the OAS Charter. After the Treaty
[Pact of Bogota] project had been approved, the chapter to the
[OAS] Charter corresponding to ‘Peaceful Settlement of
Disputes’ was studied, and this Treaty [Pact of Bogota] was to
be inserted as an annex, but multiple objections were made, in
the sense that it was not desirable that the [OAS] Charter made
reference to treaties or annex pacts, but rather, that these were
treated in an independent, special manner. Then, the duration
that had been provided, and the form of denunciation, had to be
changed for those which resulted adequate to the new
characteristics of the independent treaty.

(..)
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NINTH INTERNATIONAL CONFERENCE OF AMERICAN STATES,
STYLE COMMISSION, 29 APRIL 1948

(Ninth International Conference of American States, Bogotd, 30 Mar. -
2 May 1948, Minutes and Documents, Vol. I, Ministry of Foreign Affairs of

Colombia, Bogota, 1953, p. 591)
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STYLE COMMISSION!

Explanatory Note of the activities of the Style
Commission. — The Style Commission started its work on 29th
April with the study of the texts submitted for its consideration
by the Coordination Commission, in accordance with the Article
20 of the Statute of the Conference.

This Commission, given its nature, did not produce any
document, and its decisions were not recorded on minutes or
stenographic versions. It [the Commission] first reviewed the
text of the Charter of the Organization of American States; then,
the resolutions, recommendations, declarations, agreements,
votes and motions that constitute the Final Act, in the four
official languages of the Conference: Spanish, English,
Portuguese and French.

The Style Commission also reviewed the texts of the
others diplomatic instruments that were signed by the
plenipotentiaries in the Closing Session of the Conference, i.e.:
American Treaty on Pacific Settlement (Pact of Bogotd);
Economic Agreement of Bogotd; Inter-American Convention on
the Granting of Political Rights to Women; Inter-American
Convention on the Granting of Civil Rights to Women.
However, as agreed by the delegation, they signed the Economic
Agreement only in the Spanish and English texts, and the other
three solely in Spanish.

In its session of 8% June, 1948, the Council of the
Organization of American States approved the texts of the Final
Act and the five diplomatic instruments of the Ninth
International Conference of American States, in the four official
languages, making some modifications, mainly in the English
and Portuguese versions, which have been taken into account in
the texts contained in Volume VI of this compilation.

! References—Statute of the Conference, Art. 12°: “There will be... a Style
Commission that will be integrated with a representative of each one of the
official languages of the Conference”; id., Art. 20°: “The Style Commission
shall be responsible of the final revision of the work made by the
Coordination Commission, which only could make editorial modifications,
that does not alter the substance of the matter, over the final texts approved
by the Coordination Commission.”
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TEXT OF THE PACT OF BOGOTA, IN THE FOUR AUTHENTIC
LANGUAGES (SPANISH, ENGLISH, PORTUGUESE, AND FRENCH)

(Ninth International Conference of American States, Bogotd, 30 Mar. - 2
May 1948, “Actas y Documentos, Volumen VI, Conclusiones, Acta Final-
Instrumentos Diplomadticos”, Ministry of Foreign Affairs of Colombia,
Bogota, 1953, pp: 71-82 (Spanish),; 84-94 (English),;95-06 (Portuguese),; and
107-118 (French))
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AMERICAN TREATY ON PACIFIC SETTLEMENT
“PACT OF BOGOTA”

In the name u: their peoples, the Governments represented at the Ninth In-
ternational Conference of American States have resolved, in fulfillment of Article

23 of the Charter of the Organization of American States, to conclude the following
Treaty:

CHAPTER ONE

GENERAL OBLIGATION TO SETTLE DISPUTES
BY PACIFIC MEANS

ArtricLe 1. The High Contracting Parties, solemnly reaffirming their commit-
ments made in earlier international conventions and declarations, as well as in the
Charter of the United Nations, agree to refrain from the threat or the use.of force,
or from any other means of coercion for the settlement of their controversies, and to
have recourse at all times to pacific procedures.

ArricLe II. The High Contracting Parties recognize the obligation to settle
international controversies by regional pacific procedures before referring them to
the Security Council of the United Nations.

Consequently, in the event that a controversy arises between two or more sig-
natory States which, in the opinion of the parties, cannot be settled by direct nego-
tiations through the usual diplomatic channels, the parties bind themselves to use
the procedures established in the present Treaty, in the manner and under the
conditions provided for in the following articles, or, alternatively, such special
procedures as, in their opinion, will permit them to arrive at a solution.

ArricLe III. The order of the pacific procedures established in the present
Treaty does not signify that the parties may not have recourse to the procedure
which they consider most appropriate in each case, or that they should use all
these procedures, or that any of them have preference over others except as ex-
pressly provided.

ArricLe IV. Once any pacific procedure has been 1mtm.ted whet.her by agree-
ment between the parties or in fulfillment of the present Treaty or a previous pact,
no other procedure may be commenced until that procedure is concluded.

ArricLe V. The aforesaid procedures may not be applied to matters which, by
their nature, are within the domestic jurisdiction of the State. If the parties are not
in agreement as to whether the controversy concerns a matter of domestic jurisdic-
tion, this preliminary question shall be submitted to decision by the International
Court of Justice, at the request of any of the parties.

ArricLe VI. The aforesaid procedures, furthermore, may not be applied to
matters already settled by arrangement between the parties, or by arbitral award

83
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or by decision of an international court, or which are governed by agreements or
treaties in force on the date of the conclusion of the present Treaty.

ArricLe VII. The High Contracting Parties bind themselves not to make
diplomatic representations in order to protect their nationals, or to refer a contro-
versy to a court of international jurisdiction for that purpose, when the said na-
tionals have had available the means to place their case before competent domestic
courts of the respective State.

ArricLr VIII. Neither recourse to pacific means for the solution of contro-
versies, nor the recommendation of their use, shall, in the case of an armed attack,
be ground for delaying the exercise of the right of individual or collective self-de-
fense, as provided for in the Charter of the United Nations.

CHAPTER TWO
PROCEDURES OF GOOD OFFICES AND MEDIATION -

ArricLE IX. The procedure of good offices consists in the attempt by one or
more American Governments not parties to the controversy, or by one or more
eminent citizens of any American State which is not a party to the controversy, to
bring the parties together, so as to make it possible for them to reach an adequate
solution between themselves. '

ArricLE X. Once the parties have been brought together and have resumed
direct negotiations, no further action is to be taken by the States or citizens that
have offered their good offices or have accepted an invitation to offer them; they
may, however, by agreement between the parties, be present at the negotiations.

ArricLe XI. The procedure of mediation consists in the submission of the
controversy to one or more American Governments not parties to the controversy,
or to one or more eminent citizens of any American State not a party to the con-
troversy. In either case, the mediator or mediators shall be chosen by mutual agree-
ment between the parties.

ArricLe XII. The functions of the mediator or mediators shall be to assist the
parties in the settlement of controversies in the simplest and most direct manner,
avoiding formalities and seeking an acceptable solution. No report shall be made by
the mediator and, so far as he is concerned, the proceedings shall be wholly confi-
dential.

ArticLE XIII. In the event that the High Contracting Parties have agreed
to the procedure of mediation but are unable to reach an agreement within two
months on the selection of the mediator or mediators, or no solution to the contro-
versy has been reached within five months after mediation has begun, the parties
shall have recourse without delay to any one of the other procedures of peaceful
settlement established in the present Treaty.

ArricLE XIV. The High Contracting Parties may offer their mediation, either
individually or jointly, but they agree not to do so while the controversy is in
process of settlement by any of the other procedures established in the present
Treaty.
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CHAPTER THREE
PROCEDURE OF INVESTIGATION AND CONCILIATION

ArricLE XV. The procedure of investigation and conciliation consists in the
submission of the controversy to a Commission of Investigation and Conciliation,
which shall be established in acgordance with the provisions established in subse—
quent articles of the present Treaty, and which shall function within the limitations
preseribed therein.

ArticLeE XVI. The party initiating the procedure of investigation and concilia-
tion shall request the Council of the Organization of American States to convoke
the Commission of Investigation and Coneiliation. The Council for its part shall
take immediate steps to convoke it.

Once the request to convoke the Commission has been recewed the contro-
versy between the parties shall immediately be suspended, and the parties shall
refrain from any act that might make conciliation more difﬁcult.. To that end, at
the request of one of the parties, the Council of the Organization of American
States may, pending the convocation of the Commission, make appropriate recom-
mendations to the parties.

ArricLe XVII. Each of the High Contracting Parties may appoint, by means
of a bilateral agreement consisting of a simple exchange of notes with each of the
other signatories, two members of the Commission of Investigation and Concilia-
tion, only one.of whom may be of its own nationality. The fifth member, who shall
perform the functions of Chairman, shall be selected immediately by common agree-
ment of the members thus appointed.

Any one of the contracting parties may remove members whom it has ap-
pointed, whether nationals or aliens; at the same time it shall appoint the successor.
If this is not done, the removal shall be considered as not having been made. The
appointments and substitutions shall be registered with the Pan American Union,
which shall endeavor to ensure that the commissions maintain their full complement
of five members.

ArricLe XVIII. Without prejudice to the provisions of the foregoing article,
the Pan American Union shall draw up a permanent panel of American conciliators,
to be made up as follows:

(a) Each of the High Contracting Parties shall appqint, far three-year pe-

riods, two of their nationals who enjoy the highest reputation for fairness, com-

petence and integrity.

(b) The Pan American Union shall request of the candidates, notice of their
formel acceptance, and it shall place on the panel of conciliators the names of
the persons who so notify it.

(¢) The Governments may, at any time, fill vacancies occurring among their
appointees; and they may reappoint their members.

ArticLE XIX. In the event that a controversy should arise between t\.vo or more
American States that have not appointed the Commission referred to in Article

Annex 33

265



Annex 33

266

86 NINTH INTERNATIONAL CONFERENCE OF AMERICAN STATES

XVII, the following procedure shall be observed:

* (a) Each party shall designate two members from the permanent panel of
American conciliators, who are not of the same nationality as the appointing
party.

(b) These four members shall in turn choose a fifth member, from the perma-
nent panel, not of the nationality of either party.

(¢) If, within a period of 30 days following the notification of their selection,
the four members are unable to agree upon a fifth member, they shall each
separately list the conciliators composing the permanent panel, in order of
their preference, and upon comparison of the lists so prepared, the one who
first receives a majority of votes shall be declared elected. The person so
elected shall perform the duties of Chairman of the Commission.

ArricLe XX. In convening the Commission of Investigation and Concilia-
tion, the Council of the Organization of American States shall determine the place
where the Commission shall meet. Thereafter, the Commission may determine the
place or places in which it is to function, taking into account the best facilities for
the performance of its work. _

ArticLE XXI. When more than two States are involved in the same contro-
versy, the States that hold similar points of view shall be considered as a single
party. If they have different interests they shall be entitled to inerease the number
of conciliators in order that all parties may have equal representation. The Chair-
man shall be elected in the manner set forth in Article XIX.

ArricLe XXII. It shall be the duty of the Commission of Investigation and
Conciliation to clarify the points in dispute between the parties and to endeavor
to bring about an agreement between them upon mutually acceptable terms. The
Commission shall institute such investigations of the facts involved in the contro-
versy as it may deem necessary for the purpose of proposing acceptable bases of
settlement.

ArtrcLe XXITIT. It shall be the duty of the parties to facilitate the work of the
Commission and to supply it, to the fullest extent possible, with all useful docu-
ments and information, and also to use the means at their disposal to enable the
Commission to summon and hear witnesses or experts and peiform other tasks in
the territories of the parties, in conformity with their laws.

ArricLe XXIV. During the proceedings before the Commission, the parties
shall be represented by plenipotentiary delegates or by agents, who shall serve as
intermediaries between them and the Commission. The parties and the Commis-
sion may use the services of technical advisers and experts.

ArticLe XXV. The Commission shall conclude its work within a period of six
months from the date of its installation; but the parties may, by mutual agreement,
extend the period. :

ArticLe XXVI. If, in the opinion of the parties, the controversy relates ex-
clusively to questions of fact, the Commission shall limit itself to investigating such
questions, and shall conclude its activities with an appropriate report.
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ArricLe XXVIL. If an agreement is reached by conciliation, the final report of
the Commission shall be limited to the text of the agreement and shall be published
after its transmittal to the parties, unless the parties decide otherwise. If no agree-
ment is reached, the final report shall contain a summary of the work of the Com-
mission; it shall be delivered to the parties, and shall be published after the expira-
tion of six months unless the parties decide otherwise. In both cases, the final report
shall be adopted by a majority vote.

ArricLe XXVIII. The reports and conclusions of the Commission of Investi-
gation and Conciliation shall not be binding upon the parties, either with respect
to the statement of facts or in regard to questions of law, and they shall have no
other character than that of recommendations submitted for the consideration of the
parties in order to facilitate a friendly settlement of the controversy.

ArricLe XXIX. The Commission of Investigation and Conciliation shall
transmit to each of the parties, as well as to the Pan American Union, certified copies
of the minutes of its proceedings. These minutes shall not be publmhed unless the
parties so decide.

ArricLe XXX. Each member of the Commission shall receive financial re-
muneration, the amount of which shall be fixed by agreement between the parties.
If the parties do not agree thereon, the Council of the Organization shall determine
the remuneration. Each government shall pay its own expenses and an equal share

of the common expenses of the Commission, including the aforementioned remunera-
tions.

CHAPTER FOUR
JUDICIAL PROCEDURE

ArTicLE XXXI. In conformity with Article 36, paragraph 2, of the Statute of
the International Court of Justice, the High Contracting Parties declare that they
recognize, in relation to any other American State, the jurisdiction of the Court as
compulsory ipso facto, without the necessity of any special agreement so long as the
present Treaty is in force, in all disputes of a juridical nature that arise among them
concerning:

(a) The interpretation of a treaty;

(b) Any question of international law; 2

(c) The existence of any fact which, if established, would constitute the
breach of an international obligation; or

(d) The nature or extent of the reparation to be made for the breach of an
international obligation.

- ArricLe XXXII. When the conciliation procedure previously established in
the present Treaty or by agreement of the parties does not lead to a solution, and
the said parties have not agreed upon an arbitral procedure, either of them shall
be entitled to have recourse to the International Court of Justice in the manner
prescribed in Article 40 of the Statute thereof. The Court shall have compulsory
jurisdiction in accordance with Article 36, paragraph 1, of the said Statute.
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ArricLe XXXIII. If the parties fail to agree as to whether the Court has
jurisdiction over the controversy, the Court itself shall first decide that question.

ArricLe XXXIV. If the Court, for the reasons set forth in Articles V, VI and
VII of this Treaty, declares itself to be without jurisdiction to hear the contro-
versy, such controversy shall be declared ended.

ArticLe XXXV. If the Court for any other reason declares itself to be without
jurisdiction to hear and adjudge the controversy, the High Contracting Parties
obligate themselves to submit it to arbitration, in accordance with the provisions
of Chapter Five of this Treaty.

ArricLe XXXVI. In the case of controversies submitted to the judicial pro-
cedure to which this Treaty refers, the decision shall devolve upon the full Court, or,
if the parties so request, upon a special chamber in conformity with Article 26 of
the Statute of the Court. The parties may agree, moreover, to have the controversy
decided ex aequo et bono. "

ArticLe XXXVII. The procedure to be followed by the Court shall be that
established in the Statute thereof.

CHAPTER FIVE
PROCEDURE OF ARBITRATION

ArricLe XXXVIII. Notwithstanding the provisions of Chapter Four of this
Treaty, the High Contracting Parties may, if they so agree, submit to arbitration
differences of any kind, whether juridical or not, that have ansen or may arise in
the future between them

ArricLE XXXIX. The Arbitral Tribunal to which a controversy is to be sub-
mitted shall, in the cases contemplated in Articles XXXV and XXXVIII of the
present Treaty, be constituted in the following manner, unless there exists an agree-
ment to the contrary.

ArtricLe XL. (1) Within a period of two months after notification of the deci-
sion of the Court in the case provided for in Article XXXV, each party shall name
one arbiter of recognized competence in questions of international law and of the
highest integrity, and shall transmit the designation to the Council of the Organi-
zation. At the same time, each party shall present to the Council a Hst of 10 jurists
chosen from among those on the general panel of members of the Permanent Court
of Arbitration of The Hague who do not belong to its national group and who are
willing to be members of the Arbitral Tribunal.

(2) The Council of the Organization shall, within the month following the pres-
entation of the lists, proceed to establish the Arbitral Tribunal in the following

manner:

(a) If the lists presented by the parties contain three names in common, such
persons, together with the two directly named by the parties, shall constitute
the Arbitral Tribunal.

(b) In case these lists contain more than three names in common, the three
arbiters needed to complete the Tribunal shall be selected by lot.
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(¢) In the circumstances envisaged in the two preceding clauses, the five
arbiters designated shall choose one of their number as presiding officer.

(d) If the lists contain only two names in common, such candidates and the
two arbiters directly selected by the parties shall by common agreement choose
the fifth arbiter, who shall preside over the Tribunal. The choice shall devolve
upon a jurist on the aforesaid general panel of the Permanent Court of Arbi-
tration of The Hague who has not been included in the lists drawn up by the
parties.

(e) If the lists contain only one name in common, that petson shall be a
member of the Tribunal, and another name shall be chosen by lot from among
the 18 jurists remaining on the above-mentioned lists. The presiding officer
shall be elected in accordance with the procedure established in the pnecedmg
clause.

(f) If the lists contain no names in common, one a.rblter shall be chosen by
lot from each of the lists; and the fifth arbiter, who shall aet as presiding officer,
‘shall be chosen in the manner previously indicated.

(g) If the four arbiters cannot agree upon a fifth a.rblber within one month
after the Council of the Organization has notified them of their appointment,
each of them shall separately arrange the list of jurists in the order of their
preference and, after comparison of the lists so formed, the person who first
obtains a majority vote shall be declared elected.

Arricue XLI. The parties may by mutual agreement establish the Tribunal
in the manner they deem most appropriate; they may even select a single arbiter,
designating in such case a chief of state, an eminent jurist, or any court of justice in
which the parties have mutual confidence.

ArricLE XLII. When more than two States are involved in the same contro-
versy, the States defending the same interests shall be considered as a single party.
If they have opposing interests they shall have the right to increase the number of
arbiters so that all parties may have equal representation. The presiding officer shall
be selected by the method established in Article XIL. -

ArnticLe XLIII. The parties shall in each case draw up a special agreement
clearly defining the specific matter that is the subject of the controversy, the seat
of the Tribunal, the rules of procedure to be observed, the period within which the
award is to be handed down and such other conditions as t.hey may agree upon
among themselves.

If the special agreement cannot be drawn up within three. months after the
date of the installation of the Tribunal, it shall be drawn up by the International
Court of Justice through summary procedure, and shall be binding upon the parties.

* ArricLE XLIV. The parties may be represented before the Arbitral Tribunal
by such persons as they may designate.

ArrrcLe XLV. If one of the parties fails to designate its arbiter and present its
list of candidates within the period provided for in Article XL, the other party shall
have the right to request the Council of the Organization to establish the Arbitral
Tribunal. The Council shall immediately urge the delinquent party to fulfill its
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obligations within an additional period of 15 days, after which time the Council
itself shall establish the Tribunal in the following manner:

(a) It shall select a name by lot from the-list presented by the petitioning
party.

(b) It shall choose, by absolute majority vote, two jurists from the general
panel of the Permanent Court of Arbitration of The Hague who do not belong
to the national group of any of the parties.

(¢) The three persons so designated, together with the one directly chosen by
the petitioning party, shall select the fifth arbiter, who shall act as presiding
officer, in the manner provided for in Article XL.

(d) Once the Tribunal is installed, the procedure established in Article
XLIII shall be followed.

ArticLe XLVI. The award shall be accompanied by a supporting opinion, shall
be adopted by a majority vote and shall be published after notification thereof
has been given to the parties. The dissenting arbiter or arbiters shall have the right
to state the grounds for their dissent.

The award, once it is duly handed down and made knownto the parties, shall
settle the controversy definitively, shall not be subject to appeal and shall be
carried out immediately.

ArticLE XLVII. Any differences that arise in regard to the interpretation or
execution of the award shall be submitted to the decision of the Arbitral Tribunal
that rendered the award.

ArricLe XLVIII. Within a year after notification thereof, the award shall
be subject to review by the same Tribunal at the request of one of the parties, pro-
vided a previously existing fact is discovered unknown to the Tribunal and to the
party requesting the review, and provided the Tribunal is of the opinion that such
fact might have a decisive influence on the award.

ArricLe XLIX. Every member of the Tribunal shall receive financial remunera-
tion, the amount of which shall be fixed by agreement between the parties. If the
parties do not agree on the amount, the Council of the Organization shall determine
the remuneration. Each government shall pay its own expenses and an equal share

of the common expenses of the Tribunal, including the aforementioned remunera-
tions.

CHAPTER SIX
FULFILLMENT OF DECISIONS

ArricLe L. If one of the High Contracting Parties should fail to carry out the
obligations imposed upon it by a decision of the International Court of Justice or
by an arbitral award, the other party or parties concerned shall, before resorting
to the Security Council of the United Nations, propose a Meeting of Consultation
of Ministers of Foreign Affairs to agree upon appropriate measures to ensure the
fulfillment of the judicial decision or arbitral award.
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CHAPTER SEVEN
ADVISORY OPINIONS

ArricLE LI. The parties concerned in the solution of a controversy may, by
agreement, petition the General Assembly or the Security Council of the United
Nations to request an advisory opinion of the International Court of Justice on any
juridical question.

The petition shall be made through the Council of the Organization of American
States.

CHAPTER EIGHT
FINAL PROVISIONS

ArricLe LII. The present Treaty shall be ratified by the High Contracting
Parties in accordance with their constitutional procedures. The original instrument
shall be deposited in the Pan American Union, which shall transmit an authentic
certified copy to each government for the purpose of ratification. The instruments of
ratification shall be deposited in the archives of the Pan American Union, which
shall notify the signatory governments of the deposit, Such notification shall be
considezed as an exchange of ratifications.

ArticLE LIII. This Treaty shall come into effect between the High Contracting
Parties in the order in which they deposit their respective ratifications.

ArticLe LIV. Any American State which is not a signatory to the present
Treaty, or which has made reservations thereto, may adhere to it, or may withdraw
its reservations in whole or in part, by transmitting an official instrument to the
Pan American Union, which shall notify the other High Contracting Parties in the
manner herein established.

ArricLE LV. Should any of the High Contracting Parties make reservations
concerning the present Treaty, such reservations shall, with respect to the State
that makes them, apply to all signatory States on the basis of reciproeity.

: ArTticLE LVI. The present Treaty shall remain in force indefinitely, but may be

denounced upon one year’s notice, at the end of which period it shall cease to be in
force with respeet to the State denouncing it, but shall continue in force for the
remaining signatories. The denunciation shall be addressed to the Pan American
Union, which shall transmit it to the other Contracting Parties. .

The denunciation shall have no effect with respect to pending procedures
initiated prior to the transmission of the particular notification.

ArticLe LVII. The present Treaty shall be registered with the Secreta.rw.t of
the United Nations through the Pan American Union.

ArricLE LVIII. As this Treaty comes into effect through the successive ratifi-
cations of the High Contracting Parties, the following Treaties, Conventions and
Protocols shall cease to be in foree with respect to such parties:

Treaty to Avoid or Prevent Conflicts between the American States, of May 3,
1923;

Annex 33

271



Annex 33

272

92 NINTH INTERNATIONAL CONFERENCE OF AMERICAN STATES

General Convention of Inter-American Conciliation, of January 5, 1929;

General Treaty of Inter-American Arbitration and Additional Protocol of
Progressive Arbitration, of January 5, 1929;

Additional Protocol to the General Convention of Inter-American Conecilia-
tion, of December 26, 1933;

Anti-War Treaty of Non-Aggression and Conciliation, of October 10, 1933;

Convention to Coordinate, Extend and Assure the Fulfillment of the Existing
Treaties between the American States, of December 23, 1936;

Inter-American Treaty on Good Offices and Mediation, of December 23, 1936;
and B

Treaty on the Prevention of Controversies, of December 23, 1936.

ArticLE LIX. The provisions of the. foregomg article shall not apply to pro-
cedures already initiated or agreed upon in accordance with’ a.ny of the above-
mentioned international instruments.

ArricLe LX. The present Treaty shall be called the “Pacr or Boeo'rL"

In WITNESS WHEREOF, the undersigned Plempotentmnes, having deposited
their full powers, found to be in good and due form, sign the present Treaty, in the
name of their respective governments, on the dates appearing below their signatures.!

Done at the city of Bogot4, in four texts, in the English, French, Portuguese
and Spanish languages respectively, on the thirtieth day of April, of the yen.r one
thousand nine hundred and forty-eight

RESERVATIONS
Argentina

“The Delegation of the Argentine Republic, on signing the American Treaty
on Pacific Settlement (Pact of Bogotd), makes reservations in regard to the fol-
lowing articles, to which it does not adhere:

1) VII, concerning the protection of aliens;

2) Chapter Four (Articles XXXT to XXXVII), Judicial Procedure;

3) Chapter Five (Articles XXXVIII to XLIX), Procedure of Arbltrat.lon
and

4) Chapter Six (Article L), Fulfillment of Decisions.

Arbitration and judicial procedure have, as institutions, the firm adherence of
the Argentine Republic, but the Delegation cannot accept the form in which the
procedures for their application have been regulated, smce, in its opinion, they
should have been established only for controversies arising in the future and not
originating in or having any relation to causes, situations or facts existing before
the signing of this instrument. The compulsory execution of arbitral-or judicial
decisions and the limitation which prevents the States from judging for themselves
in regard to matters that pertain to their domestic jurisdiction in accordance with

! For signatures, see p.l 119.
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Article V, are contrary to Argentine tradition. The protection of aliens, who in the
Argentine Republic are protected by its Supreme Law to the same extent as the
nationals, is also contrary to that tradition.”

Bolivia
“The Delegation of Bolivia makes a reservation with regard to Article VI, in-
asmuch as it considers that pacific procedures may also be applied to controversies

arising from matters settled by arrangement between the parties, when the said
arrangement affects the vital interests of a State.”

Ecuador

“The Delegation of Ecuador, upon signing this Pact, makes an express reserva-
tion with regard to Article VI and also every provision that contradicts, or is not
in harmony with, the principles proclaimed by or the stipulations contained in
the Charter of the United Nations, the Charter of the Organization of American
States, or the Constitution of the Republic of Ecuador.”

United States of America

““1. The United States does not undertake as the complainant State to submit
to the International Court of Justice any controversy which is not considered to be
properly within the jurisdiction of the Court.

2. The submission on the part of the United States of any controversy to arbi-
tration, as distinguished from judicial settlement, shall be dependent upon the
conclusion of a special agreement between the parties to the case.

3. The acceptance by the United States of the jurisdiction of the International
Court of Justice as compulsory ipso faclo and without special agreement, as pro-
vided in this Treaty, is limited by any jurisdictional or other limitations contained
in any declaration deposited by the United States under Article 36, paragraph 4, of
the Statute of the Court, and in force at the time of the submission of any case.

4. The Government of the United States cannot accept Article VII relating to
diplomatic protection and the exhaustion of remedies. For its part, the Government
of the United States maintains the rules of diplomatic protection, including the
rule of exhaustion of local remedies by aliens, as provided by international law.”

\

Paraguay

“The Delegation of Paraguay makes the following reservation:
Paraguay stipulates the prior agreement of the parties as a prerequisite to the
arbitration procedure established in this Treaty for every question of a nonjuridical

nature affecting national sovereignty and not specifically agreed upon in treaties
now in force.”

Peru

“The Delegation of Peru makes the following reservations:
1. Reservation with regard to the second part of Article V, because it considers
that domestic jurisdiction should be defined by the State itself.
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2. Reservation with regard to Article XXXIII and the pertinent part of Article
XXIV, inasmuch as it considers that the exceptions of res judicala, resolved by
ttlement between the parties or governed by agreements and treaties in force,
stermine, in virtue of their objective and peremptory nature, the exclusion of these
wses from the application of every procedure.

3. Reservation with regard to Article XXXV, in the sense that, before arbi-
ation is resorted to, there may be, at the request of one of the parties, a meeting
! the Organ of Consultation, as established in the Charter of the Organization of
merican States.

4. Reservation with regard to Article XLV, because it believes that arbitration
it up without the participation of one of the parties is in contradiction with its
onstitutional provisions.”

‘tcaragua ;

‘“The Nicaraguan Delegation, on giving its approval to the American Treaty on
acific Settlement (Pact of Bogotd), wishes to record expressly that no provisions
mtained in the said Treaty may prejudice any position assumed by the Govern-
ient of Nicaragua with respect to arbitral decisions the validity of which it has
mtested on the basis of the principles of international law, which clearly permit
rbitral decisions to be attacked when they are adjudged to be null or invalidated.
‘onsequently, the signature of the Nicaraguan Delegation to the Treaty in question
annot be alleged as an acceptance of any arbitral decisions that Nicaragua has
ontested and the validity of which is not certain.

Hence the Nicaraguan Delegation reiterates the statement made on the 28th

f the current month on approving the text of the above-mentioned Treaty in Com-
ittee II1.”



TRATADO AMERICANO DE SOLUCIONES PACIFICAS
“PACTO DE BOGOTA”

En nombre de sus pueblos, los Gobiernos representados en la Novena Con-
ferencia Internacional Americana, han resuelto, en cumplimiento del Articulo
23.de la Carta de la Organizacién de los Estados Americanos, celebrar el
siguiente Tratado: : .

CAPITULO PRIMERO

OBLIGACION GENERAL DE RESOLVER 1.AS CONTROVERSIAS
POR MEDIOS PACIFICOS

Arricuro I. Tas Altas Partes Contratantes, reafirmando solemnemente sus
compromisos contrafdos por anteriores convenciones y declaraciones internacionales
asi como por Ja Carta de las Naciones Unidas, convienen en abstenerse de la ame-
naza, del uso de la fuerza o de cualquier otro medio de coaccién pars el arreglo de
sus controversias y en vecurrir en todo tiempo a procedimientos pacificos.

Arrfcuro II. Las Altas Partes Contratantes reconocen la obligacién de re-
solver las controversias internacionales por los procedimientos pacificos regionales
antes de levarlas al Consejo de Segwridad de las Naciones Unidas.

En consecuencia, en caso de que entre dos o més Estados signatavios se suscite
una controversia que, en opinién de las partes, no pueda ser resuelta por negocia-
ciones directas a {través de los medios diplométicos usuales, las partes se compro-
meten & hacer uso de los procedimientos establecidos en este Tratado en la forma
y condiciones previstas en los artfculos siguientes, o bien de los procedimientos
especiales que, a su juicio, les permitan Hegar a una solucién.

Arrfcuro II1. Tl orden de los procedimientos pacificos establecido en el pre-
sente Tratado no significa que las partes no puedan recurrir al que consideren més
apropiado en cada caso, ni que deban seguirlos fodos, ni que exista, salvo disposicién
expresa al respecto, prelacidn entre ellos.

Arrfcuro IV, Tniciado uno de los procedimientos pacificos, sea por acuerdo
de las partes, o en cumplimiento del presente Tratado, o de un pacto anterior, no
podr4 incoarse otro procedimiento antes de terminar aquél.,

Arrfeuro 'V, Dichos procedimientos no podrdn aplicarse a las materias que por
su esencia son de la jurisdiccién interna del Estado, Si las partes no estuvieren de
acuerdo en que la controversia se refiere a un asunto de jurisdiecién interna, a solici-
tud de cualquiera de ellas esta cuestién previa serd sometida a la decisidn de la
Corte Internacional de Justicia.

Arrfcuro VI. Tampoco podrén aplicarse dichos procedimientos a los asuntos
ya resueltos por arreglo de las partes, o por laudo arbitral, o por sentencia de un
tribunal internacional, o que se hallen regidos por acuerdos o tratados en vigencia,
en la fecha de Ia celebracién del presente Pacto. )

: ! 71
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Articuro VII. Las Altas Partes Contratantes se obligan a no intentar reclama-
ci6n diplomética para proteger a sus nacionales, ni a iniciar al efecto una contro-
versia ante la jurisdiccién internacional, cuando dichos nacionales hayan tenido
expeditos los medios para acudir a los tribunales domésticos competentes del Es-
tado respectivo.

Arrfeuro VIII. El recurso a los medios pacificos de solucién de las contro-
versias, o la recomendacién de su empleo, no podrdn ser motivo, en caso de ataque
armado, para retardar el ejercicio del derecho de legitima defensa individual o
colectiva, previsto en la Carta de las Naciones Unidas.

: CAPITULO SEGUNDO
PROCEDIMIENTOS DE BUENOS OFICIOS Y DE MEDIACION

Articuno IX. El procedimiento de los buenos oficios consiste en la gestién
de uno o més Gobiernos Americanos o de uno o més ciudadanos eminentes de cual-
quier Estado Americano, ajenos a la controversia, en el sentido de aproximar a las
partes, proporciondndoles la posibilidad de que encuentren directamente una solu-
cién adecuada.

Arricuno X. Una vez que se haya logrado el acercamiento de las paries y que
éstas hayan reanudado las negociaciones directas, quedars terminada la gestién del
Estado o del ciudadano que hubiere ofrecido sus buenos oficios o aceptado la
invitacién a interponerlos; sin embargo, por acuerdo de las partes, podrdn aquéllos
estar presentes en las negociaciones.

Arrfcuro XI. El procedimiento de mediacién consiste en someter la contro-
versia a uno o méis Gobiernos Americanos, 0 a uno o més ciudadanos eminentes de
cualquier Estado Americano extrafios a la controversia. En uno y otro caso el
mediador o los mediadores serdn escogidos de comin acuerdo por las partes.

Arricuro XII. Las funciones del mediador o mediadores consistirdn en asistir
a las partes en ¢l arreglo de las controversias de la manera més sencilla y divecta,
evitando formalidades y procurando hallar una solucién aceptable. Il mediador se
ahstendré de hacer informe alguno y, en lo que a él atafie, los procedimientos serdn
abselutamente confidenciales.

Arrfcuro XII1. En el caso de que las Altas Partes Contratantes hayan acor-
dado el procedimiento de mediacién y no pudieren ponerse de acuerdo en el plazo
de dos meses sobre la eleccion del mediador o mediadores; o si iniciada la mediacion
transcurrieren hasta cinco meses sin llegar a la solucién de la controversia, recurriran
sin demora a cualquiera de los otros procedimientos de arreglo pacifico establecidos
en este Tratado. )

Arrfcuro XIV. Las Altas Partes Contratantes podran ofrecer su mediacidn,
bien sea individual o conjuntamente; pero convienen en no hacerlo mientras la
controversia esté sujeta a otro de los procedimientos establecidos en el presente
Tratado.
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CAPITULO TERCERO
PROCEDIMIENTO DE INVESTIGACION Y CONCILIACION

Arricuro XV. Bl procedimiento de investigacidn y coneciliacién consiste en
someter la controversia a una comisién de investigacién y conciliacién que sera
constitufda con arreglo g las disposiciones establecidas en los subsecuentes articulos
del presente Tratado, y que funcionard dentro de las limitaciones en él sefialadas.

Arrfcuro XVI. La parte que promueva el procedimiento de investigacién y
conciliacién pedird al Consejo de la Organizacién de los Estados Americanos que
convogue la Comisién de Investigacién y Coneiliacién, El Consejo, por su parte,
tomar las providencias inmediatas para convocarla.

Recibida la solicitud para que se eonvoque la Comisién, quedard inmediata-
mente suspendida la controversia entre las partes y éstas se abstendrdn de todo
acto que pueda dificultar la coneiliscién. Con este fin, el Consejo de Ia Organizacidn
de los Estados Amerieanos, podré, a peticién de parte mientras esté en tramite la
convocatoria de la Comisién, hacerles recomendaciones en dicho sentido.

ArrfcuLo XVII. Las Altas Partes Contratantes podrdn nombrar por medio
de un acuerdo bilateral que se hard constar en un simple cambio de notas con cada
uno de los otros signatarios, dos miembros de la Comisién de Investigacion y Con-
ciliacidn, de los cuales uno solo podré ser de su propia nacionalidad. Tl quinto serd
elegido inmediatamente de comiin acuerdo por los ya designados v desempefiar
Ias funciones de Presidente.

Cualquiera de las Partes Contratantes podrd reemplazar a los miembros que
hubiere designado, sean éstos nacionales o extranjeros; y en el mismo acto debers
nombrar al substituto. En easo de no hacerlo, la remocién se tendrd por no formu-

lada. Los nombramientos y substituciones deberdn registrarse en la Unién Pana-

mericana, que velari por que las Comisiones de cinco miembros estén siempre in-
tegradas. :

Arricyro XVIIL Sin perjuicie de lo dispuesto en el artfculo anterior, la
Unién Panamericana formar4 un Cuadro Permanente de Conciliadores Americanos
que serd integrado asi:. ‘

a) Cada una de las Altas Partes Contratantes designars, por perfodos de
tres afios, dos de sus nacionales que gocen de la mds alia reputacién por su
ecuanimidad, competencia y honorabilidad. .

b) La Unién Panamericana recabard la aceptacién express de los candidatos
y pondrd los nombres de las personas que le comuniquen su aceptacién en el
Cuadro de Conciliadores.

¢) Los Gobiernos podrdn en cualquier momento llenar las vacantes que
ocurran entre sus designados y nombrarles nuevamente.

Artfcuno XIX. En el caso de que ocurriers una controversia entre dos o més
Estados Americanos que no tuvieren constituida la Comisién a que se refiere el
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Artfeulo XVII, se observard el siguiente procedimiento:

a) Cada parte designard dos miembros elegidos del Cuadro Permanente de
Conciliadores Americanos, que no pertenezcan & la nacionalidad del designante.

b) Estos cuatro miembros escogerdn a su vez un guinto conciliador extrafio
a las partes, dentro del Cuadro Permanente.

¢) 8i dentro del plazo de 30 dias después de haber sido notLﬁcados de su elec-
cién, los cuatro miembros ne pudieren ponerse de acuerdo para escoger el
quinto, cada uno de ellos formard separadamente la lista de conciliadores,
tomdndola del Cuadro Permanente en el orden de su preferencia; y después de
comparar las listas asi formadas se declarard electo acquél que primero retina
una mayoria de votos. El elegido ejercerd las funciones de Presidente de la
Comisidn,

Arricuro XX. El Conseje de la Organizacién de los Fstados Americanos al
convocar la Comisién de Investigacidn y Conciliacién determinard el lugar donde
ésta haya de reunirse. Con posterioridad, la Comisién podra determinar el lugar o
lugares en donde deba funcionar, tomando en consideracién las mayores facilidades
para la realizacién de sus trabajos.

Arrfeure XXI. Cuando més de dos Estados estén implicados en la misma con-
troversia, los Fstados que sostengan iguales puntos de vista serdn considerados como
ung sola parte. Si tuviesen intereses diversos tendrdn derecho a aumentar el nimero
de conciliadores con el objeto de que todas las partes tengan igual representacién.
El Presidente serd elegido en la forma establecida en el Artfeulo XTX.

Arrfcuro XXII. Corresponde a la Comisién de Investigacién y Conciliacién
esclavecer los puntos controvertidos, procurando llevar a las partes 2 un acuerdo en
condiciones reciprocamente aceptables. La Comisién promovera las investigaciones
que estime necesarias sobre los hechos de la controversia, con el propésito de
proponer bases aceptables de solucidn.

Arrfcoro XXIII, Es deber de las partes facilitar los trabajos de la Comisién
v suministrarle, de la manera mds amplia posible, todos los documentos e informa-
ciones 1tiles, asi como también emplear los medios de que dispongan para permi-
tirle que proceda a citar y ofr testigos o peritos y practicar otras diligencias, en sus
respectivos territorios y de conformidad eon sus leyes.

Arricoro XXIV. Durante los procedimientos ante la Comisién, las palta'a
serdn representadas por Delegados Plenipotenciarios o por agentes que servirén
de intermediarios entre ellas y la Comisién. Las partes y la Comiisién podidn recurir
a los servicios de consejeros y expertos técnicos,

Arrfcuro XXV. La Comisién concluird sus trabajos dentro del plazo de seis
meses a partir de la fecha de su constitucién; pero las partes podrdn, de comin
acuerdo, prorrogarlo.

Arrfeuro XXVI. Si a juicio de las partes la controversia se concretare exclu-
sivamente a cuestiones de hecho, la Comisién se limitard a la investigacién de
aquéllas y concluird sus labores con el informe correspondiente.

Arrfeuno XXVIL, Si se obtuviere el acuerdo conciliatorio, el informe final de
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la Comisidn se limitard a reproducir el texto del arreglo aleanzado y se publicard
después de su entrega a las partes, salvo que éstas acuerden otra cosa. En easo
contrario, el informe final contendrd un resumen de los trabajos efectuados por la
Comisién; se entregard a las partes y se publicard después de un plazo de seis meses,
a menos que éstas tomaren otra decisién. Fn ambos eventos, el informe final sers
adoptado por mayoria de votos.

Arrfouro XXVIII. Los informes y conelusiones de la Comisién de Investiga-
cién y Conciliacién no serdn obligatorios para las partes ni en lo velativo a la ex-
posicién de los hechos ni en lo concerniente a las cuestionds de derecho, y no re-
vestirdn otro cardeter que ol de recomendaciones sometidas a la considerscidn de
las partes para facilitar el arreglo amistoso de la controversia.

Arrfcuro XXIX. La Comisién de Investigacién y Conciliacion entregars
a cada una de las partes, asf como a Ja Unién Panamericana, copias certifieadas de
las actas de sus trabajos. Estas actas no serdn publicadas sino enando asi lo decidan
las partes.

Arrfeuro XXX, Cada uno de los miembros de la Comisidn recibird una com-
pensacién pecuniaria cuyo monto serd fijado de comtin acuerdo por las partes. Si
éstas no la acordaren, la sefialard el Consejo de la Organizacién. Cads uno de los
Gobiernos pagard sus propids gastos y una parte igual de las expensas comunes de
la Comisién, comprendidas en éstas las campensaciones anteriormente previstas.

CAPITULO CUARTO
PROCEDIMIENTO JUDICIAL

Awricuro XXXI. De conformidad eon el inciso 2° del Artieulo 36 del Estatuto -

de la Corte Internacional de Justicia, las Altas Partes Contratantes deelaran que
reconocen respecto a eualquxer otro Estado Americano como obligatoria ipse faclo,
sin necesidad de ningidn convenio especial mientras esté vigente el presente Tratado,
la jurisdiceién de la éxpresada Corte en todas las controversias de orden ]lll'ldlCD
que surjan entre ellas y que versen sobre:

a) La interpretacién de un tratado;

b) Cualquier cuestién de derecho internacional;

¢) La existencia de todo hecho que, si fuere establecido, constituirfa la
violacién de una obligacién internacional; o -

d) La naturaleza o extensién de la reparacién que ha de hacerse por el que-
brantamiento de una obligacién internacional.

Arrfcuno XXXII. Cuando el procedimiento de conciliacién anteriormente
establecido conforme a este Tratado o por voluntad de las partes, no Hegare a una
solucién y dichas partes no hubieren convenido en un procedimiento ar bitral, cual-
quiera de ellas tendrd derecho a recurrir a la Corte Internacional de Justicia en la
forma establecida en el Artfculo 40 de su Estatuto. La jurisdiceién de la Corte
quedard obligatoriamente abierta conforme al inciso 1 del Articulo 36 del mismo
Estatuto.
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Arricyno XXXIII. Silas partes no se pusieren de acuerdo acerca de la compe-
tencia de la Corte sobre el litigio, la propia Corte decidird previamente esta cues-
tidn,

Arrfevno XXXIV, 8i la Corte se declarare incompetente para eonocer de la
controversia por los motivos sefialados en los Artfculos V, VI y VII de este Tratado,
se declarard terminada la controversia.

Arrfecuno XXXV. Si la Corte se declarase umompetente por cualquier otro
motivo para conocer y decidir de la controversia, las Altas Partes Contratantes se
obligan a someterla a arbitraje, de acuerdo con las disposiciones del Capitulo
Quinto de este Tratado.

Arrfcyno XXXVI. En el caso de controversias sometidas al procedimiento

- judicial a que se refiere este Tratado, corresponderd su decisién a la Corte en pleno,

0, si asf lo solicitaren Jas partes, a una Sala Espeeial conforme al Articulo 26 de su
Estatuto. Las partes podrdn convenir, asimismo, en que el conflicto se falle ex
aequo et bono.

Arrfcuro XXXVII. El procedimiento a que deba ajustarse la Corte serd el
establecido en su Istatuto.

~ CAPITULO QUINTO
PROCEDIMIENTO DE ARBITRAJE

Arrfcur.o XXXVIII. No obstante lo establecido en el Capitulo Cusrte de
este Tratado, las Altas Partes Contratantes tendrdn la facultad de someter a
arbitraje, si se pusieren de acuerdo en ello, las diferencias de cualquier naturaleza,
sean o no juridicas, que hayan surgido o surgieren en lo sucesivo entre ellas.

Arrfcuro XXXIX, Hi Tribunal de Arbitraje, al cual se someterd la contro-
versia en los casos de los Artfculos XXXV y XXXVIII de este Tratado, se cons-
tituird del modo siguiente, a menos de existir acuerdo en contrario.

Arrfeuro XL. (1) Dentro del plazo de dos meses, contados desde la notifica-
cidn de la decisién de la Corte, en el caso previsto en el Articulo XXXV, ecada una
de las partes designard un arbitro de reconocida competencia en las cuestiones de
derecho internacional, que goee de la més alta consideracién moral, y comunicara
esta designacién al Consejo de la Organizacion. Al propio tiempo presentari sl
mismo Consejo una lista de 10 juristas escogidos entre los que forman la némina
general de los miembros de la Corte Permanente de Arbitraje de La Haya, que no
pertenezcan a su grupo nacional y que estén dispuestos a aceptar el cargo.

(2) El Consgjo de la Organizacién procederd a integrar, dentro del mes siguiente
a la presentacién de las listas, el Tribunal de Arbitraje en la forma que a continua-
cién se expresa: ‘ :

(a) 8i las listas presentadas por las partes coincidieren en tres nombres,
dichas personas constituirdn el Tribunal de Arbitraje con las dos designadas
directamente por las partes.

{b) En el caso en que la coincidencia recaiga en més de tres nombues, se
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determinardn por sorteo los tres 4rbitros que hayan de completar el Tribunal.

() En los eventos previstos en los dos incisos anteriores, los cinco Arbitros
designados escogerdn entre ellos su Presidente.

(d) 8i hubiere conformidad tinicamente sobra dos nombres, dichos candidatos
v los dos drhitros seleccionados directamente por las partes, clegirdn de comtn
acuerdo el quinfo drbitro que presidird el Tribunal. La eleccién deberd recaer
en algiin jurista de la mismsa ndmina general de la Corte Permanente de Ar-
bitraje de La Haya, que no haya sido incluido en las 1lstas formadas por las
partes,

(e) Si las listas presentaren un solo nombre comin, esta persona formars
parte del Tribunal y se sorteard otra entre los 18 juristas restantes en las men-
cionadas listas. ] Presidente serd elegido siguiendo el procedimiento estable-
cido en el inciso antevior,

(f) No presentdndose ninguna concordancia en las listas, se sorteardn sendos
4rbitros en cada una de ellas; y el quinto drbitro, que actuard como Presidente,
serd elegido de la manera seiialada anteriormente.

(9) Si los enatro 4rbitros no pudieren ponerse de acuerdo schre el quinto
drbitro dentro del término de un mes contado desde la fecha en que el Consejo
de 1a Organizacién les comunique su nombramiento, cada uno de ellos acomo-
dard separadamente Ia lista de juristas en el orden de su preferencia y, después

de comparar las listas asf formadas, se declarard elegido aquél que redna pri-

. mero una meyorfa de votos. .

Arrfcuro XLI. Las partes podrdn de comidn acuerdo constituir el Tribunal,
en la forma que consideren mds conveniente, y aun elegir un 4rbitro tnico, desig-
nando en tal caso al Jefe de un Estado, a un jurista eminente o & cualquier tribunal
de justicia en quien tengan mutua confianza.

Artfeuro XLII. Cuando mds de dos Estados estén implicados en la misma
controversia, los Estados que defiendan iguales intereses serdn considerados como
una sola parte. Si tuvieren intereses opuestos, tendrédn derecho a aumentar el nimero
de drbitros para que todas las partes tengan igual representacién. El Presidente se
elegird en la forma establecida en el Articulo X1

Arnrfevro XLITIL Las partes celebrardn en cada caso el compromiso que defina
claramente la materia especifica objeto de la controversia, la sede del Tribunal,
las reglas que hayan de observarse en el procedimiento, el plazo dentro del cual haya
de pronunciarse el laudo y las demds condiciones que convengan entre sf.

Si na se llegare a un acuerdo sobre el compromiso dentro de tres meses contados
desde la fecha de la instalacién del Tribunal, el compromiso serd formulado, con
carAeter obligatorio para las partes, por la Corte Internacional de Justicia, mediante
el procedimiento sumario.

Arrfcuno XLIV. Las partes podrdn hacerse representar ante el Tribunal Ar-
bitral por Ias personas que juzguen conveniente designar, '

Arricuro XLV. 8i una de las partes no hiciere la designacién de su drbitro y
la presentacién de su lista de candidatos, dentro del término previsto en el Artfeulo
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XL, la otra parte tendrd el derecho de pedir al Consejo de la Organizacién que cons-
tituya el Tribunal de Arbitraje. Il Consejo inmediatamente instard a la parte
remisa pava que cumpla esas obligaciones dentro de un término adicional de 15
dias, pasado ¢l eual, el propio Consejo integrars el Tribunal en la siguiente forma:

a) Sorteard un nombre de la lista presentada por la parte requirente.

) Escogerd por mayorfa absoluta de votos dos juristas de la némina general
de la Corte Permanente de Arbitraje de La Haya, que no pertenezean al grupo
nacional de ninguna de las partes.

¢} Las tres personas asi designadas, en unidn de la seleccionada divectamente
por la parte requirente, elegirdn de la manera prevista en el Articulo X1, al
quinto drbitre que actuard como Presidente.

d) Instalado el Tribunal, se seguird el procedimiento organizado en el
Artfeulo XLIIIL.

Arrfeuro XLVIL El laudo serd motivado, adoptado por mayorfa de votos y
publicado después de su notificacién a las partes. Il 4rbitro o 4rbitros disidentes
podrédn dejar testimonio de los fundamentos de su disidencia.

El laudo, debidamente prenunciado y notificado a las partes, decidird la
controversia definitivamente y sin apelacidn, y recibird inmediata ejecucién.

Antfcuno XLVIIL. Las diferencias que se susciten sobre la interpretacién o
ejecucién del laudo, serdn sometidas a la decisién del Tribunal Arbitral que lo
dicté. ‘
Axntfcuno XLVIII. Dentro del afio siguiente a su notificacién, el laudo serd
susceptible de revisién ante el mismo Tribunal, a pedido de una de las partes,
siempre que se deseubriere un heeho anterior a la decisién ignorado del Tribunal y
de la parte que solicita la revisidn, y ademés siempre que, a juicio del Tribunal, ese
hecho sea capaz de ejercer una influencia decisiva sobre el laudo,

Arricuno XLIX. Cada uno de los miembros del Tribunal recibird una com-
pensacién pecuniaria cuyo monto sers fijado de comin acuerdo por las partes. Si
Cstas no la convinieren, la seiialard el Consejo de la Organizacién. Cada uno de los
Gobiernos pagard sus propios gastos y una parte igual de las expensas comunes del
Tribunal, comprendidas en éstas las compensaciones anteriormente previstas.

CAPITULO SEXTO
CUMPLIMIENTO DE LAS DECISIONES

Arrfcuno L. 8i una de las Altas Partes Contratantes dejare de cumplir las
obligaciones que le imponga un fallo de la Corte Internacional de Justicia o un laudo
arbitral, la ofra u otras partes interesadas, antes de recurrir al Consejo de Seguridad
de las Naciones Unidas, promoverd una Reunién de Consulta de Ministros de
Relaciones Exteriores a fin de que acuerde Ias medidas que convenga tomar para
que se ejecute la decisidn judicial o arbitral.



TRATADO AMERICANO DE SOLUCIONES PACIFICAS 79

CAPITULO SEPTIMO
OPINIONES CONSULTIVAS

Arrfeuro LI Las partes interesadas en la solucién de una controversia podrén,
de comun acuerdo, pedir a la Asamblea General o al Consejo de Seguridad de las
Naciones Unidas que soliciten de la Corte Internacional de Justicia opiniones con-
sultivas sobre cualquier cuestidn juridiea.

La peticion la hardn por intermedio del Conse]o de la Olganuaeldn de los
Estados Americanos.

CAPITULO OCTAVO
DISPOSICIONES FINALES

Arricuro LIL El presente Tratado ser4 ratificado por las Altas Partes Con- -

tratantes de acuerdo con sus procedimientos constitucionales.” Bl instrumento
original serd depositado en la Unién Panamericana, que enviar, copia certificada
auténtiea a los Gobiernos para ese fin. Los instrumentos de ratificacién serdn de-
positados en los archivos de la Unidn Panamerieana, que notificars dicho depésito
a los Gobiernos signatarios. Tal notificacién ser4 considerada como canje de ratifica-
ciones.

ArricuLo LIII El presente Tratado entrard en vigencia entre las Altas Partes
Contratantes en el orden en que depositen sus respectivas ratificaciones.

Arricuro LIV, Cualquier Estado Amerieano que no sea signatario de este
Tratado o que haya hecho reservas al mismo, podid adherir a éste o abandonar en
todo o en parte sus reservas, mediante instrumento oficial dirigido a la Unidn
Panamericana, que notifieard a las otras Altas Partes Contratantes en la forma que
aqufi se establece. _ :

Arnricuro LV. Si alguna de las Altas Partes Contratantes hiciere reservas
respecto del presente Tratado, tales reservas se aplicardn en relacién con el Estado
que las hiciera a todos los Estados signatarios, a titulo de reciprocidad.

Arricuro LVI. El presente Tratado regivd indefinidamente, pero podrd ser
denunciado mediante aviso anticipado de un afio, transcurrido el cual cesard en
sus efectos para el denunciante, quedando subsistente para los demds signatarios,
La denuncia serd dirigida a la Unién Panamericana, que la transmitird a las otras
Partes Contratantes, .

La denuncia no tendrs efecto alguno sobre los procedimientos pendientes
iniciados antes de transmitido el aviso respectivo,

Articuro LVIT. Hste Tratado serd registrado en la Secretaria Genelal de las
Naciones Unidas por medio de la Unién Panamericana.

Arricuro LVITI, A medida que este Tratado entre en vigencia por las sucesivas

ratificaciones de las Altas Partes Contratantes, cesardn para ellas los efectos de los
siguientes Tratados, Convenios y Protocolos:

Tratado para Evitar o Prevenir Conflictos entre los Tstados Americanos, del
3 de mayo de 1923;
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Convencién General de Conciliacién Interamericana, del 5 de enero de 1929;

Tratado General de Arbitraje Interamericano y Protocolo Adicional de Ar-
bitraje Progresivo, del 5 de enero de 1929;

Protocolo Adicional a la Convencxén General de Coneilizeidn Interamericana,
del 26 de diciembre de 1933;

Tratado Antibélico de No Agresién y de Conciliacién, del 10 de octubre de
1933;

Convencién para -Coordinar, Ampliar y Asegurar el Cumplimiento de los
Tratados Fxistentes entre los Tistados Americanos, del 23 de diciembre de 1936;

Tratado Interamericano sobre Buenos Oficios y Mediacidn, del 23 de diciem-
bre de 1936; y

Tratado relativo a la Prevencién de Controversias, del 23 cle diciembre de
1936,

Arrfcuro LIX. Lo dispuesto en el articulo anterior no se aplicard a los pro-
cedimientos ya iniciados o pactados conforme & alguno de los referidos instrumentos
internacionales,

ARTfCULD LX. BEste Tratado se denominard "PACTO pE Bogork”,

IEx *r DR 1.0 cUAL, los Plenipotenciarios que subscriben, habiendo depositado
sus plenos poderes, que fueron hallados en buena y debida forma, firman este Tra-
tado, en nombre de sus respectivos gobiemos, en las fechas que aparecen al pie de
sus firmas.!

Hecho en la ciudad de Bogot4, en cuatro textos, respectivamente, en las lenguas
espafiola, francesa, inglesa y portuguesa, a los treinta dias del mes de abril de mil
novecientos cuarenta y ocho

RESERVAS
Argentina

“La Delegacién de la Repiiblica Argentina, al firmar el Tratado Americano de
Soluciones Pacificas (Pacto de Bogotd), formula sus reservas sobre los siguientes
articulos, a los cuales no adhiere:

1) V1II, relativo a la proteccién de extranjeros;

2) Capitulo Cuarto (Artfeulos XXXI.a XXXVII), Procedimiento Judicial;

3) Capitule Quinto (Avtieulos XXXVIIT a XIIX), Procedimiento de Ar-
bitraje; y

4) Capitulo Sexto (Articulo L), Cumplimiento de las Decisiones,

El arbitraje y el procedimiento judicial cuentan, como instituciones, eon la
firme adhesidn de la Reptblica Argentina, pero la Delegacién no puede aceptar la
forma en que se han reglamentado los procedimientos para su aplieacién, ya que a
su juicio debieron establecerse solamente para las controversias que se originen en
el futuro y que no tengan su origen ni relacién alguna con causas, situaciones o

i Transcritas en la pig. 119,
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hechos preexistentes a la firma de este instrumento, La ejecucién compulsiva de las
decisiones arbitrales o judiciales y la limitacién que impide a los Fstados juzgar por
si mismos acerca de los asuntos que pertenecen a su jurisdiccidn inlerna conforme al
Articulo V, son contrarios a la tradicién argentina. s también contravia a esa
tradicién ia proteccién de los extranjeros, que en la Repiblica Argentina estdn
amparados, en un mismo grado que los nacionales, por la Ley Suprema.”

Bolivia .

“La Delegacién de Bolivia formula reserva al Artfeulo VI, pues considera que
los procedimientos pactficos pueden también aplicarse a las controversias emergentes
de asuntos resueltos por arreglo de las partes, cuando dicho arreglo afecta intereses
vitales de un Estado.” :

Feuador

“La Delegacidn del Ecuador, al subseribir este Paeto, hace reserva express del
Artfeulo VI, y, ademds, de toda disposicién que.esté en pugna o no guarde armonia
eon los principios proclamados o las estipulaciones contenidas en la Carta de las
Naciones Unidas, o en la Carta de la Organizacién de los Estados Americanos, o en
la Constitucién de Ia Repiblica del Eeuador.,” .

Bistados Unidos de América )

1. Los Estados Unidos de América no se eomprometen, en caso de conflicto en
qute se consideren parte agraviada, a someter a la Corte Internacional de Justicia
toda controversia que no se considere propiamente dentro de la jurisdiceién de la
Corte. .

2. Bl planteo por parte de los Hstados Unidos de América de cualquier con-
troversia al arbitraje, a diferencia del arreglo judicial, dependers de la conelusién
de un acuerdo especial entre las partes interesadas.

3. La aceptacién por parte de los Estados Unidos de América de la jurisdiccién
de la Corte Internacional de Justicia como obligatoria ipso facto y sin acuerdo espe-
eial, tal como se dispone en el Tratado, se halla determinada por toda lmitacién
jurisdiccional o por otra clase de limitacién contenidas en toda declaracién deposi-
tada por los Estados Unidos de América segin el Articulo 36, pardgrafo 4, de los
Estatutos de la Corte, ¥ que se encuentre en vigor en el momento en que se plantee
un caso determimado.

4. il Gobierno de los Estados Unidos de América no puede aceptar el Artfeulo
VII relativo a la proteceidn diplomdtica y al agotamiento de los recursos. Por su
parte, el Gobierno de los Estados Unidos mantiene las reglas de la proteccién diplo-
mética, incluyendo la regla del agotamiento de los recursos locales por parte de los
extranjeros, tal como lo dispone el derecho internacional.”

Paraguay

“La Delegacién del Paraguay formula la siguiente reserva:
El Paraguay supedita al previo acuerdo de partes el procedimiento arbitral,
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establecido en este protocolo para toda cuestién no juridica que afecte a la soberanfa
nacional, no especificamente convenida en tratados actualmente vigentes.”
Pert,

“La Delegacion del Perd formula las siguientes reservas:

1. Reserva a la segunda parte del Articulo V, porque considera que la juris-
diceidn interna debe ser definida por el propio Estado.

2. Reserva al Artfeculo XXXITII y a la parte pertinente del Articulo XXXIV,
por considerar que las excepciones de cosa juzgada, resuelta por arreglo de las
partes o regida por acuerdos o tratados vigentes, determinan, en virtud de su
naturaleza objetiva y perentoria, la exclusién de estos casos de la aplicacién de todo
procedimiento.

3. Reserva al Artfeulo XXXV en el sentido de que antes del arbitraje puede
proceder, a solicitud de parte, la Reunién del Organo de Consulta como lo establece
la Carta de la Organizacién de los Bistados Americanos.

4. Reserva al Articulo XLV porque estima que el arbitraje constituido sin
intervencién de parte, se halla en contraposmlén con sus preceptos constitucionales,”

Nicaragua

“La Delegacién de Nicaragua, al dar su aprobacién al Tratado Americano de
Soluciones Pacfficas (Pacto de Bogot4), desea dejar expresa constancia en el acta,
que ninguna disposicién contenida en dicho Tratado podrs perjudicar la posicién
que el Gobierno de Nicaragua tenga asumida respecto a sentencias arbitrales cuya
validez haya impugnado baséndose en los principios del derecho internacional, que
claramente permiten impugnar fallos arbitrales que se juzguen nulos o viciados.
En consecuencia, la firma de la Delegacion de Nicaragua en el Tratado de la referen-
oin, no podrd alegarse como aceptacién de fallos arbitrales que Nicaragua ha.ya
impugnado y cuya validez no esté definida.

En esta forma, la Delegacién de Nicaragusa reitera la manifestacion que hizo
en fecha 28 de los cmuenhes, al aprobarse el texto del mencionado Tratado en lu
Comisién Tercera.”
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“PACTO D¥ BOGOTA”

Em nome de seus povos, os Governos representados na Nona Conferéneia
Internacional Americana resolvem, em cumprimento do Artigo 23° da Carta
da. Organizagiio dos Estados Americanos, elaborar o seguinte Tratado:

CAPITULO PRIMEIRO

OBRIGACAO GERAL DE RESOLVER AS CONTROVERSIAS
' POR MEIOS PACIFICOS

Artigo I, As Altas Partes Contratantes, reafirmando solenemente os compro-
missos tomados mediante anteriores convengdes ¢ declaragdes 'internacionais, assim
como pela Carta das Nagdes Unidas, concordam-em se abster da ameaga, do uso da
féra, ou de qualquer outro meio de coagiio, para o ajuste das suas conbrovérsias,
e em recorrer, em qualquer tempo, a processos pacificos.

Arrico II. As Altas Partes Contratantes reconhecem a obrigagdo de resolver
as controvérsias internacionais por proeessos pacfficos regionais, antes de levé-las
20 Conselho de Seguranga das Nagdes Unidas.

Em consequéneia, no caso em que entre dois ou mais Estados signatdrios surja
uma controvérsia que, na opinifio das parfes, néio possa ser resolvida por negociacdies
diretas ou através dos tramites diplom4ticos usuais, as partes comprometem-se a
empregar os processos estabelecidos neste Tratado, na forma ¢ condigdes previstas
1nos artigos a seguir, ou entdo os processos especiais que, a sen jufzo, tornem possivel
ums, solugdio, _

Anmico ITI. A ordem dos processos pacififos, estabelecida no presente Tratado,
ndo impede s partes de recorrerem ao que considerarem mais adequado em cada
caso, nem lhes impde o dever de seguf-los todos, nem estabelece, salvo disposicfio
expressa a respeito, preferéncia entre os mesmos.

Arrio 1V, Iniciado um dos processos pacificos, quer por acérdo das partes,
quer em cumprimento do presente Tratado, ou de pacto anterior, nio poders
iniciar-se outro processo antes de terminado o primeiro,

Arrico V. Os processos acima previstos nio poderfio aplicar-se aos assuntos
que 880 essencialmente da algada da jurisdigio intetna do Estado. Se as partes nio
estiverem de acbrdo sbbre o fato de versar a controvérsia sébre um assunto de
jurisdigéio interna, & pedido de qualquer delas, esta questdo prévia sers submetida
a deeisdo da Corte Internacional de Justica. :

Armico VI. Niio se poderio, igualmente, aplicar 03 proeessos supracitados aos
assunfos j4 resolvidos por entendimentos entre as partes, ou por Jaudo arbitral, ou
por sentenca de um tribunal internacional, ou que estejam regulados por acordos
ou tratados, em vigor na data da assinatura do presente Tratado.

a5
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ARTiao VIL As Altas Partes Contratantes comprometem-se a ndo fazer recla-
magdes diplométicas para proteger seus cidaddos, nem a iniciar a ésse respeito uma
controvérsia perante a jurisdigio internacional, quando aqueles cidadéos tenham
4 sua disposiciio meios expeditos de recorrer aos tribunais domésticos competentes
do Estado correspondente.

Amrrico VIII. O apélo aos meios pacificos para a solugio de controvérsias, ou
a recomendagfio para o seu emprégo, nio poderdo ser motivo, no caso.de ataque
armado, para retardar o exercicio do direito de legftima defesa individual ou-cole-
tiva, previsto na Carta das Nagdes Unidas. :

CAPITULO BEGUNDO
BONS OFICIOS E MEDIACAO

Arrigo IX. O processo dos bons offcios consiste na gestdo por parte de um ou
mais Governos americanos ou de um ou mais cidadfdos eminentes de qualquer
Estado Americano, alheios & controvérsia, no sentido de aproximar as partes, pro-
porcionando-lhes a possibilidade de encontrarem, diretamente, uma solugéo ade-
quada.

Armico X. Uma vez que se tiver conseguido a aproximagio das partes e que
estas tiverem entrado novamente em negociagdes diretas, dar-se-4 por terminada a
acio do Estado ou do cidadfio que tenham oferecido seus Bons Offcios ou aceitado
o convite para interpélos; no entanto, por acérdo das partes, aqueles poderdo
estar presentes iis negociagdes.

Artico XI. O processo de mediagdo consiste em submeter a controvérsia a um
ou mais Governos americanos, ou a um ou mais cidaddos eminentes de qualquer
Hstado Americano atheios & controvérsia. Em qualquer dos casos, o mediador ou
mediadores serfo escolhidos mediante comum acérdo das partes interessadas.

Artigo XII. As fungdes do mediador ou dos mediadores consistirio em co-
adjuvar as partes na solugdo da controvérsia da maneira mais simples e direta, evi-
tando formalidades e tentando encontrar uma solugéo aceitdvel. O mediador se
absterd de fazer qualquer relatério, e, no gue the diz respeito, o processo sers,
absolutamente confidencial. ;

Awrico XIII, No caso em que as Altas Partes Contratantes hajam combinado
o processo de mediagfio e ndo possam entrar em acdrdo no prazo de dois meses
sobre a eleigio do mediador ou mediadores; ou, se iniciada a mediagfo, transcorrerem
cinco meses sem se chegar & solugo da controvérsia, os mesmos recorreréio sem
demora a qualquer dos demais proeessos de solugio pacifica estabelecidos neste
Tratado. :

Arrrco XIV, As Altas Partes Contratantes poderdo oferecer sua mediagdo,
quer individual, quer conjuntamente; concordam, entretanto, em ndo fazé-lo en-
quanto a controvérsia estiver sujeita a outros processos estabelecidos no presente

Tratado.
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CAPITULO TERCEIRO
PROCESSO DE INVESTIGAGAC E CONCILIACAQ

Arrrao XV, O processo de investigagfio e conciliagdo consiste em submeter a
controvérsia a uma comissfo de investigagdo e conciliagiio, que serd constitufda
de conformidade com as disposigdes estabelecidas nos subsequentes artigos do
presente Tratado e que funcionard dentro das limitagtes néle indicadas.

Artico XVI. A parte que promova o processo de investigacdo e conciliagio
pedird 2o Conselho da Organizagao dos Estados Americanos que convoque a Co-
missfio de Investigacdo e Conciliagdo. O Conselho, por sua ves, tomard as provi-
déncias imediatas para convocd-la.

 Recebida & peticio para que se econvoque a Comissfio, ficard imediatamente
suspensa a controvérsia entre as partes, que se absterio de todo ato que possa
dificultar a conciliagio,

Para &sse fim, o Conselho da Organizaciio dos Estados Americanos poders,
a pedido das partes, enquanto esteja em frimite a convocatéria da Comissio,
fazer-Thes recomendagdes nesse sentido.

Armico XVII, As Altag Partes Contratantes poderfio nomear, por meio de
um acdrdo bilateral, que se fard por uma simples troca de notas com cada um dos
outros signatdrios, dois membros da Comissio de Investigaciio e Conciliagio, dos
quais sdmente um poderd ser de sua prépria nacionalidade. O quinto ser4 eleito
imediatamente, de comum acdrdo com os j4 designados, e desempenhard as fungdes
de Presidente.

Qualquer das Partes Contratantes poderd substituir os membros que tiverem
designado, sejam éstes nacionais ou estrangeiros; deverd, porém, no mesmo ato
nomear o substituto. Se nfio o fizer, nfo serd levada em conta & substituigio. As
nomeagdes e substituigoes deveriio registrar-se na Unido Pan-Americana, que velars
para que as Comissdes de cinco membros estejam sempre integradas.

Armico XVIII, Sem prejuizo do disposto no artigo anterior, a Unido Pan-
Americana formard um Quadro Permanente de Conciliadores Americanos que
-serd integrado assim;

@) Cada uma das Altas Partes Contratantes designar, por perfodos de
trés anos, dois de seus nacionais que gozem da mais alta reputagio por sua
equanimidade, competéneia e honorabilidade.

b) A Unido Pan-Americana consultar4 os candidatos e inscrevers, no Quadro
de Conciliadores, os nomes dos que tiverem aceito, expressamente, a desig-
nagdo, -

¢) Os governos poderdo, em qualquer momento, preencher as vagas que
ocorram entre seus designados, ou renomed-los.

ArTiao XIX. No caso de ocorrer uma controvérsia entre dois ou mais Estados
Americanos que nfio tiverem constituido a Comissiio a gue se refere o artigo XVII,
serd observado o seguinte processo:

a) Cada_ parte designarid dois membros escolhidos dentre os do Quadro
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Permanente de Coneiliadores Americanos, que ndo pertengam & nacionalidade
do designante.

b) Bstes quatro membros escolherdo, por sua vez, um quinto membro
estranho As partes dentro do Quadro Permanente. .

¢) Se, dentro do prazo de 30 dias, depois de haverom sido notificados de
sua designacéio, os quatro membros ndo puderem pbr-se de acérdo na escolha
do quinto membro, cada um déles formard separadamente a lista de concilia-
dores, tomando-a do Quadro Permanente na ordem de sua preferéncia; e,
depois de comparadas as listas assim formadas, declararse-4 eleito aquele
que primeiro retna maioria de votos. O eleito exercerd as fungdes de Presi-
dente da Comissfio. -

Artico XX. O Conselho da Organizagiio dos Estados Americanos, 20 convocar
a Comissfio de Investigagiio ¢ Conciliago, determinard o lugar onde esta deverd
venmir-se. Posteriormente, a Comissio poderd determinar o lugar ou lugares onde
deva & mesma funcionar, levando em conta as facilidades para a realizagdo de seus
trabalhos.

Arrigo XXT. Quando mais de dois Estados estiverem envolvidos na mesma
controvérsia, os Estados que sustentarem o mesmo ponto de vista serfio considera-
dos como uma (inica parte. Se os interésses forem divergentes, terdo direito a aumen-
tar o ndmero de conciliadores, a fim de que todas as parles contem com ignal
representagfio. O Presidente da Comissfio serd eleito na forma estabelecida no artigo
XIX.

Arrigo XXII. Compete & Comissdo de Investigagio e Conciliagio esclarecer
os pontos controvertidos, procurando levar as partes a um acdrdo em condigdes
veclprocamente aceitdveis. A Comissdo promoveri as investigagdes que julgar
necessdrias sébre os motivos da controvérsia, com o fim de propor bases aceitdveis
do solugio.

Arrico XXTII1. I dever das partes facilitar os trabalhos da Comiss#io ¢ pro-
porcionar-lhe, da maneira mais ampla possivel, todos os documentos e informagoes
{iteis, assim como empregar 0s meios de que disponham para permitir-lhe citar e
ouvir testemunhas -ou peritos e praticar outras diligncias, em seus respectivos
ternitérios e de conformidade com suas leis.

Agrrico XXIV. Durante o andamento dos processos perante a Comissfio, as
partes serfio representadas por Delegados Plenipotencifrios ou por agentes que
sorvirfio de intermedidrios entre elas e a Comisséio. As partes e a Comissio poderiio
recorrer ao servigo de consultores e peritos. '

Axriao XXV. A Comissio concluird seus trabalhos dentro do prazo de seis
meses, a partir da data da sua constituigdo; as partes poderio, entretanto, de co-
mum acdrdo, prorrogar ésse prazo.

Antico XXVI. Se; a juizo das partes, a controvérsia se limitar exclusivamente
a questdes de fato, a Comissio restringir-se-f A investigagiio das mesmas e con-
cluird seus trabalhos por'um relatério correspondente.

Arrigo XXVII. Se se obtiver o acdrdo conciliatério, o relatério final da Co-
missfio se limitard a reproduzir o texto do acbrdo conseguido, que serd, publicado
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depois de sua entrega as partes, salvo se estas decidirem de outra maneira. Em caso
conbrério, 0 relatério final conterd um resumo dos trabalhos efetuados pela Comissdo;
serd entregue As partes e publicado depois de um prazo de seis meses, 4 menos que
estas tomem outra decisdo. Em ambos os casos, o relatério final serd aprovado por
maioria de votos.

Armieo XXVIIL. Os relatérios e conclustes da Comissio de Investigagio e
Conciliagio nio serfo obrigatérios para as partes, quer no toeante & exposi¢io dos
fatos, quer no concernente as questdes de direito, e ndo se revestirdo de outro cardter
senfio de recomendagbes submetidas A consideragio das psfi-tes para facilitar a
solugdo amigdvel da controvérsia,

Arrigo XXIX. A Comissio de Investiga¢io e Conciliagio entregard a cada
uma das partes, assim como & Unifio Pan-Americana, ¢6pias autenticadas das atas
de seus trabathos. Estas atas s6 serdo publicadas quando assim decidivem as partes.

ArTigo XXX, Cada um dos membros da Comissfo receberd uma compensagio
peeunidria, cujo montante ser4 fixado de comum acdrdo pelas partes. Se estas nio
entrarem em acdrdo, caberd ao Conselho da Organizacio fixd-la. Os Governos
pagarfio as suas proprias despesas e, em partes iguais, as despesas comuns da
Comissfio, compreendidas nestas as compensagles anteriormente previstas.

CAPITULO QUARTO
PROCESSO JUDICIAL

Arrico XXXI. De conformidade com o inciso 2° do artigo 36° do Estatuto
da Cérte Internacional de Justiga, as Altas Partes Contratantes declaram que re-
conhecem, com relagio a qualquer outre Estado Americano, como obrigatéria
#pso facto, sem necessidade de nenhum convénio especial, desde que esteja em vigor
o presente Tratado, a jurisdigio da citada Corte em tédas as controvérsias de
ordem jurfdica que surjam entre elas e que versem sébre:

a) A interpretagio de um tratado;

b) Qualquer questdo de Direito Internacional;

¢) A existénein de qualquer fato que, se comprovado, constitua violagio
de uma obrigagiio internacional; ou

d) A natureza ou extensfio da reparagio a ser feita em virtude do desrespeito
a uma obrigac¢io Internacional.

- Arrico XXXII. Quando ¢ procasso de coneiliagfio estabelecido anteriormente,
conforme éste Tratado ou por vontade das partes, nfio chegar a uma solugdo e as
citadas partes nfo concordarem.numa solugio por arbitramento, qualquer delas
terd direito a recorrer & Corte Internacional de Justica, na forma estabelecida no
artigo 40° de seu Estatuto. A jurisdicfo da Cérte ficard obrigatériamente aberta,
conforme o ineiso 1° do artigo 36° do referido Istatuto.

Anrmrao XX XIIIL Se as partes ndo se puserem de acdrdo acérea da competéneia
da Céorte sbbre o litigio, a prépria Cérte decidird préviamente esta questdo.
Arrico XXXIV, Se a Corte se declarar incompetente para tomar conheci-
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mento da controvérsia pelos motives assmalados nos artigos V, VI e Vii déste
Tratado, declarar-se-4 terminada a confrovérsia.

Anrico XXXV. Se a Corte se declarar incompetente por qualquer outro
motivo para tomar conhecimento da controvérsia e decidir sébre ela, as Altas Par-
tes Contratantes se obrigam a submeté-la & arbitragem, de acérdo com as dispo-
sigoes do Capitulo Quinto déste Tratado. ' :

Arrreo XXXV, No caso de controvérsias submetidas a processo judicial, &
que se refere éste Tratado, competird a sua decisdo ao plendrio da Corte, ou, se
assim o solicitarem as partes, & uma cimara especial, conforme o artigo 26° do
seu Estatufo. As partes poderdio convir, igualmente, que o conflito se decida ex
aeguo ef bono.

Arrico XXXVIL O processo a que a Cérte deve ajustar-se serd, o estabelecido
em seu Hstatuto.

CAPITULO QUINTO
PROCESSO DE, ARBITRAGEM

Artigo XXXVIIT, Nio obstante o estabelecido no Capftulo Quarto déste
Tratado, as Altas Partes Contratantes teréio a faculdade de submeter 4 arbitragem,
se se puserem de acdrdo nesse sentido, as diferencas de qualquer natureza, sejam
ou nio jurfdicas, que hajam surgido ou surgirem subsequentemente entre elas.

Arrico XXXIX. O Tribunal de Arbitragem, ao qual se submetera a contro-
vérsia no easo dos artigos XXXV e XXX VIII déste Tratado, se constituird do modo
seguinte, a menos que haja acbrdo em contrério,

Arrio XL. 1.—Dentro do prazo de dois meses, contados da data da notifi-
caglio da decisiio da Corte, no caso previsto no artigo XXXV, cada uma das partes
designar4 um 4rbitro de reconhecida competéneia em questdes de Direito Interna-
cional, que goze da mais alta consideragdo moral, e comunicard esta designagfio
ao Conselho da Organizagéio. Simultfineamente, apresentard ao mesmo Consetho
uma lista de 10 juristas escolhidos entre os que constituem a lista geral dos membros
da Cérte Permanente de Arbitragem de Haia, que ndo pertengam ao seil grupo
nacional e que estejam dispostos a aceitar o cargo. _

9..-0 Conselho da Organizagho integrard, no més seguinte 4 apresentagio
das listas, o Tribunal de Arbitragem, na forma que, a seguir, se define:

a) Se as listas apresentadas pelas partes coincidirem em trés nomes, essas
pessoas constitiiro o Tribunal de Arbitragem, com as duas designadas dire-
tamente pelas partes.

b) No caso em que a coincidéneia recaia em mais de trés nomes, serfio es-
colhidos por sorteio os trés arbitros que deverdo completar o Tribunal.

¢) Nas circunstdncias prévistas nos dois incisos anteriores, 0s cineo drbitros
designados escolherdo enfre si o Presidente do Tribunal.

d) Se tnicamente estiverem de acordo sdbre dois nomes, ésses candidatos
e os dois Arbitros selecionados diretamente pelas partes, elegerdo, de comum
acérdo, o quinto drbitro, que presidird ao Tribunal. A eleigdo deverd recair
em um jurisconsulfo, cujo nome conste da relagfio geral da Coérte Permanente
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de Arbitragem de Haia, que ndo tenha sido ineluido nas listas formadas pelas
partes. ’

¢) Se as listas apresentarem um s6 nome comum, esta pessoa formard parte
do Tribunal, e deverd ser escolhida outra, por sorteio, entre os 18 juristas
restantes nas mencionadas listas. O Presidente serd eleito segundo o processo
estabelecide no ineiso anterior.

#) Caso néo se verifique nenhuma concordéneia nas listas, serd, sor teado um
4rbitro de cada uma delas; e o quinto #rbitro, que atuard como Presidente,
serfl eleito na maneira indicada anteriormente. %

g) Se os quatro Arbitros ndo puderem entrar de acérdo sébre o quinto Ar-
bitro, dentro do prazo de um més, contado a partir da data em que o Conselho
da Organizagio lhes comunique sua nomeagdo, cada um déles prepararg
separadamente 2 lista de juristas na ordem da sua preferéncia e, depois de
eomparar as listas assim formadas, ser declarado eleito v que reunir primeiro
maioria de votos.

Artico XLI. As partes poderfio, de comum acérdo, constituir o Tribunal na
forma que considerem mais conveniente, ¢ ainda escolher um 4rbitro tnico, desig-
nando em tal caso um chefe de Estado, um jurista eminente ou qualquer tribunal
de justica em que tenham miitua confianca.

Arrigo XLII. Quando mais de dois Estados estejam implicados na mesma
controvérsia, os fistados que defendam iguais interésses serfio considerados como
uma Unica parte. Se tiverem interésses opostos, terfio direito a aumentar o ntimero

" de 4rbitros para que tddas as partes tenham igual representaciio, O Presidente
serf eleito na forma estabelecida no artigo XL.

Arrigo XLIIT. As partes formulario em cada caso ¢ compromisso que defina
claramente a matéria especffica objeto da controvérsia, a sede do tribunal, as regras
que tenham gue ser observadas no processo, o prazo dentro do qual o laudo tenha
que ser pronunciado e as démais condigdies que convencionem entre si.

Se n#o se chegar a-um acérdo s6bre o compromisso, dentro de trés meses con-
tados da data da instalagio do Tribunal, o compromisso ser formulado, com car4-
ter obrigatério para as partes, pela Cérte Internacional de Justiga, mediante
processo sumario.

Artico XLIV. As partes poderdo fazer-se representar ante o Tribunal arbitral
pelas pessoas que julguem conveniente designar.

Artico XLV. Se uma das partes nilo fizer a designag¢fio do seu drbitro e a
apresentagio de sua lista de candidatos, dentro do prazo previsto no artigo XL, a
outra parte terd o direito de pedir ao Conselho da Organizagio que constitfia o
Tribunal de Arbitragem. O Conselho imediatamente insistird com a parte remissa
para que cumpra essas obrigagtes dentro de um prazo adicional de 15 dias, findo o
qual, o préprio Conselho integrard o Tribunal, da seguinte forma:

@) Scrteard um nome da lista apresentada pela parte requerente.

b) Escolherd por matoria absoluta de votos dois juristas do quadro geral
da Corte Permanente de Arbitragem de Haia, que niéio pertengam ao grupo
nacional de nenhuma das partes,
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¢) As trés pessoas assim designadas, conjuntamente com s selecionada direta-
mente pela parte requerente, elegerfio, na maneira prevista no artigo XL, o
quinto Arbitro, que serd o Presidente. .

d) Instalado o Tribunal, serd seguido o processo estabelecido no artigo
XLIIL.

Anrigo XLVI. O laudo serd fundamentado, adotado por maioria de votos e
publicado depois de sua notificaciio s partes. O drbitro ou Arbitros dissidentes
poderdo fazer constar 08 fundamentos de sua dissidéncia. O laudo, devidamente
pronunciado e notificado 3s partes, decidird a controvérsia definitivamente e sem
apelagdo, ¢ receberd imediata execugdo.

Awrtigo XLVIL As divergéneias que se suscitem sbbre a interpretagfio ou
execugdo do laudo, serfio submetidas A decisio do Tribunal Arbitral que o proferiu.

Anrigo XLVIIL. Dentro do ano seguinte & sua notificagio, o laudo serd
susceptivel de revisiio perante o mesmo Tribunal, a requerimento de uma das partes,
sempre que se descobrir um fato anterior ao laudo, ignorado do Tribunal e da parte
que solicitar a reviso, e sempre que, & juizo do Tribunal, ésse fato seja capasz de
exercer influéneia decisiva sdbre o laudo.

Anrtigo XLIX. Cada um dos membros do Tribunal recebers uma compensagio
pecunidria, cujo montante serd fixado de comum aedrdo pelas partes. Se essas nfo
entrarem em acdrdo, caberd ao Conselho da Organizacio fixd-la. Os Governos
pagario as suas proprias despesas e uma parte igual das despesas comuns do Tri-
bunal, compreendidas nestas as compensagdes anteriormente previstas.

CAPITULO SEXTO ;
CUMPRIMENTO DAS DECISOES

Anrico L. Se uma das Altas Partes Contratantes deixar de cumprir as obriga-
¢oes que Jhe imponba uma sentenga da Corte Internacional de Justica ou um laudo
arbitral, & outra ou as outias partes interessadas, anles de recorrer 20 Conselho de
Seguranga das Nagoes Unidas, promoverdo uma Reunidio de Consulta dos Ministros
das Relaces Exteriores, a fim de que se combinem as medidas que convenha tomar
para que se execufe a deciso judicial ou arbitral.

CAPITULO SETIMO
PARECERES CONSULTIVOS
Antigo LI As partes interessadas na solugio de uma conftrovérsia poderio,
de comum acdrdo, requerer 3 Assembléia Geral, ou a0 Conselho de Seguranga
das Nactes Unidas, que solicite da Cérte Internacional de Justiga pareceres sObre

gualquer questfio juridica.
O requerimento serd feito por intermédio do Conselho da Organizacdo dos

Tstados Americanos.
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CAPITULO O1TAVO
DISPOSICOES FINAIS

Arriao LIT. O presente Tratado serd ratificado pelas Altas Partes Contratan-
tes, de acordo com os seus processos constitucionais. O instrumento original sers
depositado na Unifio Pan-Americana, que enviard cdpia autenticada aos Governos,
para os devidos fins. Os instrumentos de ratificagio serfio depositados nos arquivos
da Unifio Pan-Americana, que notificard o citado depésito aos Governos signatd-
rios. Tal notificagfio serd considerada como troca de ratificagtes.

Arriao LIII O presente Tratado entrard em vigor entre as Altas Partes Con-
tratantes de acérdo com a ordem em que depositem suas 1espect1vas ratificacées,

Arrigo LIV. Qualquer Estado Americano gue nfio seja signatdrio déste Tra-
tado, ou que haja feito reservas ao mesmo, poderd aderir a éste, ou shandonar no
todo ou em parte suas reservas, mediante instrumento oficial dirigido & Unizo
Pan-Americana, que notificard as outras Altas Partes Contratantes, na forma que
aqui se estabelece,

Anrieo LV. Se alguma das Altas Partes Contratantes fizer reservas eom
respeito ao presente Tratado, tais reservas se aplicarfio, com relagio ao Estado que
as fizer, a todos os Estados signatdrios, a titulo de reciprocidade.

Am-mo LVI. O presente Tratado vigorard indefinidamente, porém poderd
ser denunciado mediante aviso prévio de um ano, transcorride o qual cessarfio
seus efeitos para o denunciante, continuando a subsistir para os demais signatérios.
A dentineia serd dirigida & Unifio Pan-Americana, que 2 transmitivg ds outras Partes
Contratantes,

A dentincia nflo terd efeito algum s6bre os processos pendentes e lmmados antes
de ser transmitido o aviso respectivo,

Arnrieo LVIL Bste Tratado serf registrado na Secretaria Geral das Nagtes
Unidas por intermédio da Unifio Pan-Americana.

" Anmco LVIIL A medida que &ste Tratado entrar em vigor pelas sucessivas
ratificages das Altas Partes Contratantes, cessardo para elas os efeitos dos seguin-
tes Tratados, Convénios e Protocolos:

Tratado para Evitar ou Prevenir Conflitos entre os Estados Ameuca,nos de
- 3 de maio de 1923;

Convengio Geral de Conciliagho Interamericana, de 5 de janeiro de 1929;

Tratado Geral de Arbitramento Interamericano e Protocolo Adicional de
Arbitramento Progressivo, de 5 de janeiro de 1929; o

Protocolo Adicional & Convengfio Geral de Coneiliagio Interamericana, de 26
de dezembro de 1933;

Tratado Antlbéhco de Néo-Agressiio e Concxlmgﬁo, de 10 de outubro de 1933;

Convengéio para Coordenar, Ampliar e Assegurar a Observéncia dos Tlatados
Existentes entre os Estados Amerieanos, de 23 de dezembro de 1936;

Tratado Intelameucano sbbre Bons Offcios e Mediagfio, de 23 de dezembro
de 1936;

Tmtado Relativo & Prevencio de Controvérsi sias, de 23 de dezembro de 1936,
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Amrieo LIX. O disposto no artigo precedente nfo se aplicard ao0s processos
i4 iniciados ou ajustados conforme algum dos referidos instrumentos internacionais.
Arrigo LX. Rste Tratado se denominard “Pacto pE BogorA”.

Ea TESTEMUNHO DO QUE, 03 Plenipotencidrios abaixo assinados, havendo de-
positado seus plenos poderes, que foram encontrados em boa e devida forma, fir-
mam &ste Tratado, em nome de seus respectivos Governos, nas datas que aparecem
abaixo de suas firmas.!

Feito na cidade de Bogotd, em quatro textos, respectivamente nas linguas
espanhola, francesa, inglesa e portuguesa, aos trinta dias do més de abril de mil
novecentos e quarenta e oito

RESERVAS
Argentina

“A Delegaciio da Repiblica Argentina, a0 firmar o Tratado Amerieano de
Solugtes Pacificas (Pacto de Bogot4), formula suas reservas sébre os seguintes
artigos, 0 quais ndo aprova:

1) VII, relativo & protegio de estrangeiros; -

2) Capitulo Quarto (artigos XXXI a XXXVII), Processo Judicial;

3) Capitulo Quinto (artigos KX KXVIIT a XLIX), Processo de Arbitragem; e
4) Capftulo Sexto (artigo I.), Cumprimento das Decistes.

A arbitragem e o processo judicial contam, como instituigoes, com a firme ade-
sio da Republica Argentina, porém a Delegagio niio pode aceitar a forma em que
se regulamentaram 0S processos parg sua aplicagfio, j& gue a seu juizo dever-se-iam
estabelecer sdmente para as controvérsias que se originem no futurc e que nio
tenham sua origem nem relagfo alguma com causas, situagdes ou fatos preexistentes
a data da assinatura déste instrumento. A execucdio compulséria das decisdes ar-
bitrais ou judiciais, e a limitagio que impede aos Estados de julgar por si mesmos
acérea dos assuntos que pertencem & sua juisdigio interna, conforme o artigo V,
Ao contrArias & tradigio argentina. It também contriria a esta tradigfio a protegio
dos estrangeiros que, na Repiblica Argentina, estéo amparados pels Lei Suprema
@ encontram-se 110 mesmo nivel que os nacionais.”

Bolivie

“A Delegagio da Bolivia formula reserva ao artigo VI, pois considera que os
processos pacificos podem também aplicar-se ds controvérsias oriundas de assuntos
resolvidos por acdrdo entre as partes, quando o citado acdrdo afeta interésses vitais
de um Estado.”
Equador

«p Delegaghio do Equador, ao subscrever éste Pacto, faz reserva expressa 20
artigo VI, bem como a tdda disposicio que esteja em conflito, ou que néio esteja

1 As firmas dos Plenipotencifirios acham-se & pig. HS,
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em harmonia com os principios proclamados ou as estipulagdes contidas na Carta
das Nagdes Unidas, na Carta da Organizacio dos BEstados Americanos ou na Cons-
tituicdo da Repiblica do Equador,”

Istados Untdos da América

“1, Os Estados Unidos da América nfio se comprometem, no caso de conflito
em que se considere parte agravada, a submeter & Cérte Internacional de Justica
qualcquer controvérsia que ndo seja considerada de competéngia da Corte.

2. A apresentagfio, por parte dos Hstados Unidos da América, de qualquer
controvérsia & arbitragem, diferentemente do ajuste judicial, dependerd da con-
clusio de um acérdo especial entre as partes interessadas.

3. A aceitagiio, por parte dos Fstados Unidos da América, da jurisdigio da
Cérte Internacional de Justica como obrigatdria, ipso facto e sem acérdo especial,
tal como se dispde no Tratado, acha-se determinada por téda limitagfo jurisdi-
cional, ou por outra classe de limitagéo, contidas em qualquer declaragiio depositada
pelos Estados Unidos da América, segundo o artigo 36°, pardgrafo 4°, do Estatuto
da Corte, & que se encontrem em vigor no momento em que se apresente um caso
determinado. .

4. O Govérno dos Estados Unidos da América nfio pede aceitar o artigo VII
relativo & profegfio diplomdtica e ao esgotamento dos recursos. Por sua parte, o
Govérno dos Iistados Unidos da América mantém as regras da protecio diplom4-
tiea, incluindo a regra do esgotamento dos recursos locais por parte dos estrangeiros,
tal como dispde o Direito Internacional.”

Paraguai

“A Delegaciio do Paraguai formula a seguinte reserva:

O Paraguai subordina ao prévio acérdo das partes o processo arbitral estabele-
cido neste protocolo para tdda questdo ndo juridica que afete a soberania nacional,
ndo especificamente resolvida nos tratados atualmente efn vigor.”

Peru

“A Delegagio do Peru formula as seguintes reservas:

1. A segunda parte do artigo V, por considerar que a jurisdigio interna deve
ser definida pelo préprio Istado. _

2. Ao artigo XXXIIT e 4 parte-pertinente do artigo XXXTV, por considerar
que as excegdes de coisa julgada, resolvida por acérdo entre as-partes, ou regida
por acbrdos ou tratados vigentes, determinam, em virtude de sua natureza objetiva
¢ peremptdria, a exclusfio nestes casos da aplicagdo de todo o processo.

3. Ao artigo XXXV, no sentido de que, antes da.arbitragem, se pode econvo-
car, a requerimento da parte, a reunidoe do Orgéo de Consulta, tal como estabelece
a Carta da Organizacdo dos Estados Americanos.

4. Ao artigo XLV, porque ¢ de opinifio que a arbitragem constituida sem a
intervengio da parte se acha em contraposigiio com os seus preceitos constitucio-
nais.”
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Nicardgua _

“A TDelegaciio de Nicardgua, ao dar aprovagio ao Tratado Americano de
Solugdes Pacificas (Pacto de Bogot4), deseja deixar registrado na Ata que nenhuma
disposigéio no citado Tratado poderd prejudicar a posigio que o Govérno de Nicard-
gua tenha assumido com referéncia a sentengas arbitrais cuja valides haja impug-
nado, baseando-se nos princfpios de Direito Internacional que claramente permitem
impugnar decisdes arbitrais que se julguem nulas ou invélidas. Consequentemente,
o assinatura da Delegagfo de Nicardgua no aludido Tratado nfoc poderd alegar-se
como aceitacdo de sentengas arbitrais que Nicardgua haja impugnado e cuja vali-
dez nio esteia definida. ; )

Destarte, a Delegagio de Nicarfgua reitera a declavacfio que fez em 28 do
corrente més, ao aprovar-se o texto do mencionado Tratado na Terceira Comissdo.”
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“PACTE DE BOGOTA”

Au nom de leurs peuples, les Gouvernements représentés & la Neuvitme Confé-
rence internationale américaine ont décidé, conformément & Particle 23 de la
Charte de 'Organisation des Etats Américains, de signer le Traité suivant:

CHAPITRE PREMIER

OBLIGATION GENERALE DE REGLER LES DIFFERENDS PAR
DES MOYENS PACIFIQUES

Arricte I. Les Hautes Parties Contractantes réaflirment solennellement les
obligations qu’elles ont aceptées dans des conventions et des déclarations inter-
nationales antérieures ainsi que dans la Charte des Nations Unies; elles décident
de s'abstenir de la menace, de Pemploi de la force ou de n’importe quel autre moyen
de coercition pour régler lewrs différends et de recourir, en foutes circonstances, &
des moyens pacifiques.

ArticLe II. Les Hautes Parties Contractantes B.eceptent P'obligation de ré—
soudre les différends internationaux & Vaide des procédures pacifiques régionales
avant de recourir au Conseil de Sécurité des Nations Unies.

En conséquence, au cas oll surgirait, entre deux ou plusieurs Etats signataires,
un différend qui, de V'avis de I'une des parties, ne pourrzit 8tre résolu au moyen de
négociations directes suivant les voies diplomatiques ordinaires, les parties s’en-
gagent 4 employer les procédures établies dans ce Traité sous Ia forme et dans les
conditions prévues aux articles suivants, ou les procédures spéciales qui, & leur
avis, leur permettront d’arriver & une solution.

Arricee ITI. L'ordre des procédures pacifiques établi dans le pzésant. Tlalté
ne signifie pas que les parties ne peuvent recourir 3 celle qu’elles considérent le plus
appropriée & chaque cas, ni qu’elles doivent les suivre toutes, ni qu'il n’existe, sauf
disposition expresse & cet égard, une préférence pour l'une d’elles.

Arrmicne 1V, Lorsque Pune des procédures pacifiques aura été entamée, soit
en vertu d’un accord entre les parties, soit en exéeution du,présent Traité, ou d’'un
pacte antérieur, il ne pourra &tre recouru & aucune autre avant Pépuisement de
celle déji entamée.

Armice V. Lesdites procédures ne pounont s’appliquer aux questions qui,
par leur nature, reldvent de la compétence nationale des Etats. Si les parties ne
tombent pas d’accord sur le fait que le différend est une question relevant de la
compétence nationale, sur Ia demande de I'une quelconque d’entre elles, cette ques-
tion préjudicielle sera soumise au jugement de Ja Cour internationale de Justice.

Articre-VI, Ces procédures ne pourront non plus s'appliquer ni aux questions
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déja réglées au moyen d’une entente entre les parties, ou d’une décision arbitrale
ou d’une décision d’un tribunal international, ni & celles régies par des accords ou
traités en vigueur i la date de la signature du présent Pacte.

Anrtice VII. Les Hautes Parties Contractantes s’engagent & ne pas produire
de réclamations diplomatiques pour protéger leurs nationaux et & n'introduire,
dans le méme but, aucune action devant les juridietions internationales tant que
Jesdits nationaux n’nuront pas épuisé les voies de recours par devant les tribunaux
locaux compétents de PEtat en question. '

Arricne VILL. Ni le recours aux moyens pacifiques de solution des différends,
ni la recommandation de leur emploi ne pourront, en cas d’attaque armée, cons-
tituer un motif pour retarder exercice du droit de légitime défense individuelle ou
collective prévu dans la Charte des Nations Unies.

CHAPITRE DEUX
PROCEDURE DES BONS OFFICES ET DE MEDIATION

AnrrcLe IX. La procédure des bons offices consiste dans les démarches d’un
ou de plusieurs gouvernements américaing, ou d™un ou de plusieurs citoyens émi-
nents de 'un queleonque des Ktats américains étrangers  la controverse, en vue
de rapprocher les parties en leur offrant la possibilité de trouver directement une
solution adéquate.

Antione X. Dis que le rapprochement des parties aura été réalisé et que les
négociations directes auront repris, la mission de 'Etat ou du citoyen qui avait
offert ses bons offices ou aceepté l'invitation de s'interposer sera considérée comme
terminée; cependant, par accord des parties, ledit Etat ou ledit citoyen pourra
étre présent aux négociations.

Arrrene X1, La procédure de médiation consiste & soumetire le différend soit
4 un ou plusieurs gouvernements américains, soit 4 un ou plusieurs citoyens émi-
nents de 'un quelconque des Etats américains étrangers au différend. Dans l'un
et Pautre oas le ou les médiateurs seront choisis d’un commun accord par les parties.

Armicue XII. Les fonctions du ou des médiateurs consisteront & assister les
parties dans le réglement de leur différend de la maniére la plus simple et la plus
directe, en évitant les formalités et faisant en sorte de trouver une solution accep-
table. Le médiateur s'abstiendra de faire aucun rapport et, en ce qui le concerne,
les procédures seront strictement confidenticlles.

Axrrers XIIT. Si aprds avoir-convenu de se soumettre & la procédure de con-
ciliation les Hautes Parties Contractantes ne pouvaient parvenir, dans un délai
de deux mois, & se mettre d’accord sur le choix du ou des médiateurs, ou si, une fois
entamée ladite procédure de médiation, cing mois s’écoulaient sans qu’une solution
puisse btre donnée au différend, les parties recourront sans retard & 'une quelcongue
des autres procédures de réglement pacifique prévues au présent T'raité.

AnricLe X1V. Les Hautes Parties Contractantes pourront, individuellement
ou collectivement, offrir leur médiation, mais elles s'engagent & ne pas le faire tant
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que le difiérend demeure sujet & I'une des autres procédures prévues au présent
Traité.
CHAPITRE TROIS
PROCEDURE IYENQUETE ET DE CONCILIATION

ArricLe XV. La procédure d’enquéie et de conciliation consiste & soumetire
le différend & une Commission d’enquéte et de conciliation qui sera constituée
conformément aux dispositions établies dans les articles suivants du présent Traité
et qui fonctionnera dans les lirhites qui y sont fixées ci-aprés.

Articrs XVI. La partie qui recourt 4 Ia proeédure d’enquéte et de conciliation
sollicitera du Conseil de I’Organisation des Etats Américains la convocation de la
Commission d’enquéte et de conciliation. Le Conseil, de son ¢6té, prendra immé-
diatement les mesures nécessaires en vue de cette convocation. )

Une fois regue la demande de convocation de la Commission, le différend entre
les parties demeure en suspens et celles-ci g'abstiendront de tout acte pouvant
rendre difficile la conciliation. A eette fin, le Conseil de ’Organisation des Etats
Américains pourra, sur la demande de 1'une des parties, faire des recommandations
dans ce sens & ces dernidres, tandis que la convacation est en voie de réalisation.

Arriere XVIL. Les Hautes Parties Contractantes pourront nommer, par
accord hilatéral qui s'effectuera au moyen d’un simple échange de notes avee chacun
des autres signataires, deux membres de la Commission d’enquéte et de concilia-
tion dont I'un seulement pourra étre de leur propre nationalité. Le cinquidme sera
élu immédiatement, au moyen d’un commun accord par ceux déja désignés et il
remplira les fonctions de Président.

L'une quelconque des Parties Contractantes powrra remplacer les membyes
qu’elle aura désignés quelle gite soit la nationalité de ceux-ci et elle devra; dans le
méme acte, désigner leurs remplagants. Lorsqu’elle aura omis de le faire, la nouvelle
nomination sera considérée comme n’ayant pas été faite. Les nominations et les
remplacements en question devrent. &tre emegistrés & 1’Union Panaméricaine qui
veillera & ce que Peffectif des Commissions de cing membres soit toujours au com-
plet.

Articne XVIII. Sans préjudice des dispnsitions de Yarticle précédent, 'Union
Panaméricaine établira un Cadre permanent de Coneiliateurs américains composé
de la fagon suivante:

a) Chacune des Hautes Parties Coniractantes désignera, tous les trois ans,
deux de leurs ressortissants jouissant de lameilleure réputation pour leur valeur,
leur compétence et leur hondrabilité; _

b) L’Union Panaméricaine s’informera de V'acceptation expresse des can-
didats et placera dans le Cadre des Conciliateurs les noms de ceux qui auront,
donné leur agrément,

¢) Les gouvernements auront, & -tout moment, la faculté de combler les va-
cances qui pourront se produire et de nommer & nouveau les mémes membres.
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Arricns XIX. En cas de différend entre deux ou plusieurs Etats américains
qui auraient pas établi la Commission visée & Vartiele XVII, la procédure
suivante devra étre adoptée:

a) Chacune des parties désignera du. Cadre permanent des Conciliateurs
américains deux membres dont la nationalité devra étre différente de la sienne.
b) Ces quatre membres désigneront A leur tour un cinquidme conciliateur
étranger aux parties et qui sera également tivé du Cadre permanent.
c) Si 30 jours aprds que leur nomination a été notifiée aux guatre membres
sus-indigués, ces derniers ne sont pas parvenus A se mettre d’accord sur le
© choix d’un cinquidme membre, chacun d’eux établira séparément une liste de
conciliateurs choisis dans le Cadre permanent et énumérés par ordre de pré-
férence. Tt aprés comparaison des listes ainsi établies sera déclaré élu celui
qui le premier aura réuni une majorité de voix. I'élu exercera les fonctions de
Président de la Commission.

Anrrone XX, Le Conseil de ’Organisation des Etats Américains, en convo-
guant la Commission d’enquéte et de conciliation, fixera le lieu ou elle doit se réunir.
Par la suite, la. Commission pourra déterminer le ou les endroits ol elle doit exercer
ses fonctions, en tenant compte des conditions les plus propres 2 la réalisation de
ses travaux.-

Antrene XXI. Lorsque le méme différend existe entre plus de deux Etats, les
Etats qui soutiennent le méme point de vue seront considérés comme une méme
partie. Si leurs intéréts sont divergents, ils auront le droit d’augmenter le nombre
des coneciliateurs de facon A ce que toutes les parties aient une représentation égale.
Le Président sera élu conformément aux dispositions de I'article XIX.

Arrrcne XXII. 11 appartient & Ja Commission d’enquéte et de conciliation
d’éclaircir les points en litige et de s'efforcer d’amener celles-ci & un accord dans des
conditions mutuellement acceptables. Dans le but de trouver une solulion accep-
table, Ia Commission procédera aux enquétes qu'elle jugera nécessaires sur les faits
qui ont donné naissance au différend.

Awricrs XXIIL, T est dt devoir des parties de faciliter les travaux de la Com-
mission et de lui fournir, de la fagon la plus large possible, tous les documents et
renseignements utiles, eb elles ont J'obligation d’employer les moyens dont elles
disposent en vue de lui permettre de citer et entendre des témoins ou des experts,

* ou deflectuer toutes autres démarches utiles, dans les limites de leurs territoires

respectifs et en conformité avee leurs lois.

Anriens XXIV. Au cours des procédures devant la Commission, les parties
ge feront représenter par des délégués plénipotentiaires on par des agents qui ger-
vivont d’intermédinires entre elles et la Commission. Les parties et la Commission
pourrent avoir recours aux services de conseillers ot experts techniques.

Awricts XXV. La Commission terminera ses travaux dans un délai de six
mois & compter du jour de sa constitution; mais les parties pourront, d*un commun
accord, proroger ce délal. '

Anrrcns XXVI. Si, de lopinion des parties, le différend se limite exclusivement
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& des questions de fait, la Commission se bornera & faire une enquéte au sujet de
celles-ci et terminera ses travaux en présentant son rapport. :

ArricLe XXVII. Au cas ol un accord résulterait de la conciliation, la Com-
mission, dans son rappoert final, se bornera & reproduire le texte du réglement augquel
sont parvenues les parties et Jedit texte sera publié aprés avoir été remis aux parties,
sauf si ces dernieres en décident antrement. Au cas contraire, le rapport final con-
tiendra un résumé des travaux effectuds par la Commission; il sera remis aux parties
et publié dans un délai de six mois; 4 moins que celles-ci en décident autrement.
Dans P'un et Pautre cas, le rapport final sera adopté 4 la majorité des voix,

Anricre XXVIIIL. Les rapports ef conclusions de la Commission d’enquéte et
de conciliation n’auront aucun caractdre obligatoire pour les parties ni en ce qui
concerne V'exposition des faits ni en ce qui coneerne les questions de droit; ils n'au-
ront d’auire caractére gue celul de recommandations soumises 4 la considération
des parties pour faciliter le réglement amical du différend.

ArtieLE XXIX. La Commission d'enquéte et de conciliation remettra &
chacune des parties, ainsi qu’d 1"Union Panaméricaine, des copies certifides des
actes de ses traveux. Ces actes ne seront publiés qu’au moment ol les parties en
auront ainsi déeidé.

Arrrere XXX, Chacun’ des membres de la Commission recevra une com-
pensation pécuniaire dont le montant sera fixé d’un commun aecord entre les parties.
En cas de désaccord de celles-ci, le Conseil de 'Organisation en fixera le montant.
Chacun des gouvernements aura & sa charge ses propres frais et une partie égale
des dépenses communes de la Commission, celles-ei eomprenant les compensations
prévues précédemment.

- anPiTIiE QUATRE
" PROCEDURE JUDICIAIRE

ArricLe XXXI. Conformément au paragraphe 2 de Particle 36 du Statut de
1a Cour internationale de Justice, les Hautes Paities Contractantes en ce qui con-
cerne tout autre Etat américain déclavent reconnattre comme obligatoire de plein
droit, et sans convention spéciale tant que le présent Traité restera en vigueur, la
juridiction de la Cour sur tous les différends d’ordre juridique surgissant entre elles
eb ayant pour objes:

@) Llinterprétation d'un traité;

b) Toute question de droit international;

¢) Llexistence de tout fait qui, s’il était établi, constituerait la violation
d'un engagement international; ou

d) La nature ou Pétendue de la réparation qui déeoule de la rupiure d’un
-engagement international.

Armiers XXXII. Lorsque la procédure de conciliation établie précédemment,

conformément A ce Traité ou par la volonté des parties, n’aboutit pas & une solution
et que ces dites parties n’ont pas convenu d’une procédure arbitrale, I'une quel-
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conque d’entre elles aura le droit de porter la question devant la Cour interna-
tionale de Justice de la fagon établie par Particle 40 de son Statut. La compétence
de la Cour restera obligatoire, conformément au pavagraphe 1 de Particle 36 du
méme Statut.

ArTicLE XXXIII, Au cas ot les parties ne se mettraient pas d’accord sur la
compétence de la Cour au sujet du litige, 1a Cour elle-méme décidera au préalable
de cette question. ;

ArtrcLE XXXIV. 8i, pour les motifs indiqués aux articles V, VI et VII de ce
Traité, la Cour se déclarait incompétente pour juger le difiérend, celui-ci sera
déelaré terminé. .

Awrrens XXXV, Si, pour une raison quelconque, la Cour se déclarait in-
compétente pour juger un différend et prendre une décision & son sujet, les Hautes
Parties Contractantes s'engagent & soumettre celui-ci & l'arbitrage, conformément.
aux dispositions du Chapitre Cing du présent Traité.

ArricLe XXXVL En cas de différends soumis 2 la procédure de réglement
judiciaive envisagée dans ce Lraité, la Cour prendra sa décision en séance plénidre,
ou, si les parties le demandent, en chambre spéciale, conformément & Varticle 26
de son Statut. De cette fagon, les parties pourront convenir que le conflit est jugé
ex aequo et bono.

Antrons XXXVIL La procédure que devra suivre la Cour est celle fixée par
son Statut. '

CHAPITRE CINQ
PROCEDURE D’ARBITRAGE

Armicne XXXVIIL Outre ce qui est établi dans le Chapitre Quatre de ce
Traité, les Hautes Parties Contractantes auront la faculté de soumetire & I'arbi-
trage, aprés accord entre elles, les difiérends d’ordre quelconque, juridigues ou
non, qui auront surgi ou seraient appelés & surgir entre elles par la suite.

Antions XXXIX. Le Tribunal d’Arbitrage appelé & connaftre du difiérend
dans les cas visés aux articles XXXV et XXXVIII de ce Traité sera, 4 moins
d’accord eontraire, constitué de la fagon indiquée ci-aprés.

Arriens XL, (1) Dans un délai de deux mois, & compter de la notifieation de
la décision de la Cour, dans le eas prévu & Particle XXXV, chacutie des parties
désignera un arbitre d’une compétence reconnue en matitre de droit international et
jouissant d'une haute yéputation morale et elle fera part de son choix au Conseil
de 'Organisation. En temps voulu, elle présentera A ce méme Conseil une liste
de 10 juristes choisis parmi ceux qui composent la_liste générale des membres
de la Cour permanente d’Arbitrage de La Haye, n’appartenant pas & son groupe
national et disposés & accepter cette fonction.

(2) Dans le mois suivant la présentation des listes, le Conseil de ’Organisation

procédera  la formation du Tribunal d’Arbitrage de la fagon suivante:
(a) Les personnes dont les noms sont reproduits trois fois sur les listes
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présentées par les parties composeront, avec les deux membres désignés directe-
ment par les parties, le Tribunal d’Arbitrage.

(b) Au eas o plus de trois personnes se trouveraient dans la situation visée
au paragraphe précédent, les trois arbitres qui doiveni compléter le Tribunal
seront choisis par tirage au sort.

(¢) Dans les cas prévus aux deux paragraphes précédents, les cing arbitres
désignés choisiront entre eux leur Président,

{d) Si deux noms seulement se trouvaient dans le cas enwsagé par le para-
graphe (@) du présent article, les candidats auxquels ils s’appliquent et les deux
arbitres choisis directement par les parties, éliront d’uvn commun accord le
cinquitme arbitre qui présidera le Tribunal. Le choix devra se faire parmi les
juristes de la méme liste générale de la Cour permanente d’Avrbitrage de La
Haye et porter sur un arbitre qui n’était pas désigné dans les listes préparées
par les parties,

() Si les listes ne présentent qu'un seul nom commun, cette personne fera
partie du Tribunal et un autre arbitre sera choisi au moyen d’un tirage au sort
parmi les I8 juristes restants des listes mentionnées. Le Président sera élu
conformément & la procédure établie au paragraphe précédent.

-(f) Au eas ol aucune edncordance n’existerait entre les listes, deux arbitres
seront tirés de chacune d’elles au moyen dun tirage an sort; le cinquiéme arbitre
sera élu de la manidre indiquée précédemment, et il exercera les fonctions de
Président.

(g) Si les quatre arbitres ne peuvent se mettre d’accord sur le choix d’un cin-
quitme arbitre dans un délai d’un mois 4 partir de la date 4 laquelle le Conseil
de I'Organisation leur a fait part de leur nomination, chacun d’eux établira
séparément et en disposant les noms par ordre de préférence, la liste des juristes
et, aprés comparaison des listes ainsi formées, sera déclaré élu celui qui réunit
le plus grand nombre de votes.

ArmicLe XTI, Les-parties pourront, d’un commun accord, constituer le Tri-
bunal de la manidre jugée par elles la plus appropriée. Filles pourront méme choisir
un seul arbitre, désignant en pareil cas un chef d’Eitat, un juriste éminent ou n’im-
porte quel tribunal de justice dans lequel elles ont la méme confiance.

ArrioLe XLII. Lorsque plus de deux Etats sont parties au méme différend,
ceux qui défendent des intérédts semblables seront considérés comme une seule partie.
Si leurs intéréts sont opposés, ils auront le droit d’augmenter le nombre des arbitres
de telle facon que toutes les parties aient une représentation égale. Le Président
- sera élu conformément aux dispositions de Varticle XT..

Awrricte XLIII. Les parties établivont dans chaque cas le compromis qui
devra définir clairement le point spéeifique qui fait Pobjet du différend, désigner
le sidge du Tribunal, fixer les régles & observer au cours de la procédure, déterminer
le délai dans lequel le jugement doit &tre prononcé et les autres conditions dont
elles conviennent entre elles,

Au cas ot un accord ne serait pas obtenu, relativement au compromis, dans un
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délai de trois mois & compter de la date de l'installation du Tribunal, la Cour in-
ternationale de Justice formulera un compromis obligatoire pour les parties, au
moyen de la procédure sommaire.

ArricLe XLIV. Les parties peuvent se faire représenter devant le Tribunal
d’Arbitrage par les personnes qu'elles jugent convenable de désigner.

AnticLe XLV. Au cas olt, dans le délai prévu I’article XL, 'une des parties
ne désignerait pas son arbitre et ne présenterait pas sa liste de candidats, 'autre
partie aurait le droit de demander au Conseil de I'Organisation de constituer le
Tyribunal d’Arbitrage. Le Conseil invitera immédiatement la partie défaillante i
vemplir les obligations précitées dans un délai additionnel de 15 jours & I'échéance
dugque! le méme Conseil procédera a Pétablissement du Tribunal de la fagon sui-
vante:

a) Il tirera au sort un nom parmi ceux contenus dans la liste présentée par
la partie requérante.
b) 1l choisira, de la liste générale de la Cour permanente d’Arbitrage de La

Haye et & la majorité absolue des voix, deux juristes dont aueun ne devra

appartenir au groupe national de l'une des parties.

¢) Les trois personnes ainsi désignées, avee celles choisies directement par
la partie requérante, élivont, conformément aux dispositions de Particle XT,,
le cinquidme arbitre qui exercera les fonctions de Président.

d) Le Tribunal une fois installé, la procédure fixée & article XTLIII sera
suivie.

AntioLs XLVI. La décision arbitrale devra étre motivée, adoptée & la majorité
des voix et publiée aprés que notification en aura été faite aux parties. Le ou les
arbitres dissidents pourront formuler les motifs de leur désaccord.

Ta déeision, ddment prononcée et notifiée aux parties, réglera définitivement
le différend, sera sans appel ef devra recevoir exéeution immédiate.

Arriens XLVIL Les différences qui naissent relativement 3 Vinterprétation
of Pexéoution de la décision arbitrale seront portées devant le Tribunal d’Arbitrage
qui a prononcé le jugement.

Antrens XLVIIL Dans Pannée suivant sa notification, la décision arbitrale
powrra donner lieu & une révision devant le méme Tribunal qui I'a rendue si 'une
des parties le demande, toutes les fois que se découvrira un fait, antérieur au juge-
ment qui était ignoré du Tribunal et du demandeur en révision, et qui au surplus
est susceptible, dans Popinion du Tribunal, d’exereer une influence décisive sur la
sentence arbitrale.

Artrcne XLIX. Chacun des membres du Tribunal recevra une compensation
pécuniaive, dent le montant sera fixé par Paccord des parties. Si les parties ne se
sont pas entendues sur ce point le Congeil de ’Organisation leur indiguera le mon-
tant & accorder. Chacun des gouvernements aura A sa charge ses propres frais et
une partic égale des dépenses communes du Tribunal, dans lesquelles seront com-
prises les compensations précédemment prévues.
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CHAPITRE SIX
MISE A EXECUTION DES DECISIONS

Arricre L. 8i I'une des Hautes Parties Contractantes ne remplit pas les obliga-
tions découlant d’un jugement de la Cour infernationale de Justice ou d’un juge-
ment arbitral, autre ou les autres parties intéressées, avant de recourir au Conseil
de Sécurité des Nations Unies, demanderont une Réunion de Consultation des
Ministres des Relations extérieures afin que celle-ci convienne des mesures & prendre
en vue d'assurer Pexécution de la décision juridique ou arbitrale.

CHAPITRE SEPT
AVIS CONSULTATIFS

ArricLe LI, Les parties intéressées & la solution d’un difiérend pourront, d’un
commun accord, demander 4 I’Assemblée générale ou au Conseil de Séeurité des
Nations Unies de solliciter V'avis consultatif de Ia Cour mternatlonale de Justice
sur une question juridique quelconque.

La pétition se fera par iptermédiaive du Conseil de 'Organisation des Etats
Américains.

CHAPITRE HUIT

DISPOSITIONS FINALES

ArtrcLe LII. Le présent Traité sera ratifié par les Hautes Parties Contractan-
tes conformément & la procédure prévue par leur constitution. I'instrument origi-
nal sera déposé & I’'Union Panaméricaine qiti, & cette fin, en enverra copie certifiée
authentique aux Gouvernements, Les instruments de ratification seront déposés
aux Archives de I'Union Panaméricaine laquelle en notifiera le dépdt aux Gouverne-
ments signataires. Cette notLﬁcatlon sera considérée comme un échange de ra-
tifications.

ArricrE LI11. Le présent Traité entrera en viguneur pour les Hautes Parties
Contractantes suivant ordre de dép6t de leurs ratifications respectives.

Armicie LIV, Tout Etat américain non signataive de ce Traité on qui aura
fait des réserves 4 son sujet pourra y adhérer ou renoncer 4 la tolalité ou partie
de ses réserves, au moyen d’un instrument officiel adressé 4 I'Union Panaméricaine
qui en notifiera les Hautes Parties Contiactantes de la fagon déterminée au pré-
sent Traité.

ArticLe LV. Si Pune des Hautes Parties Contractantes fait des réserves au
présent Traité, ces réserves, i titre de réciprocité, s'appliqueront ¥ tous les Ltats
signataires en ce qui concerne ’Etat qui les a faites.

AwpicLE LVI, La durée du présent Traité sera indéfinie, mais il pourra éire
dénoneé moyennant un préavis d’un an; passé ce déiai il cessera de produire ses
effets par rapport & la partie qui I'a dénoncé, et demeurera en vigueur en ce qui
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concerne les autres signataires. L’avis de dénonciation sera adressé & 1'Union
Panaméricaine qui le transmettra aux autres Parties Contractantes.

La dénonciation n’aura aucun effet sur les procédures en cours entamées avant
la transmission de ’avis en question.

AnrrcnE LVIT. Ce Traité sera envegistré au Secrétariat général des Nations

" TUnies par les soins de ’Union Panaméricaine.

Arrrene LVITL. Les traités, conventions et protocoles ci-aprés énumérés cesse-
vont de produire lewrs effets par rapport aux Hautes Parties Contractantes au fur
et & mesure que le présent Traité entrera en vigueur en ce qui les concerne au
moyen de leurs ratifications successives:

Traité pour Eviter ou Prévenir les Conflits entre les Etats américains, du
3 mai 1923;

Convention générale de Conciliation interamérieaine, du 5 janvier 1929;

Traité général d’Arbitrage interaméricain et Protocole additionnel d’Arbi-
trage progressif, du 5 janvier 1929; :

Protocole additionnel & la Convention générale de Conciliation interaméri-
caine, du 26 décembre 1933; : _

Traité pacifique de Non Agression et de Coneiliation, du 10 octobre 1933;

Clonvention pour Coordonner, Développer et Assurer PApplication des Traités
conclus entre les Etats américains, du 23 décembre 1936;

Traité interaméricain sur les Bons Offices et la Médiation, du 23 décembre
1036; et

Traité relatif & la Prévention des Différends, du 23 décembre 1936.

ArricLe LTX. Les dispositions de D’article précédent ne s’appliqueront pas
aux procédures déjd entamées ou réglées conformément & 'un des instruments
internationaux déjd mentionnés,

Articns LX. Co Traité aura pour nom: “Pacrs pe Bogord”.

Ex ¥o1 pe quor, les Plénipotentiaires soussignés, aprés avoir déposé leurs
pleins pouvoirs qui ont été trouvés en bomne et due forme, signent ce Traité au
nom de leurs gouvernements respectifs, aux dates mentionnées en regard de leur
signature.

Fait & Bogotd, en quatre originaux, I'un en anglais, Pun en espagnol, 'un en
francais et le quatridme en portugais, le trente avril, mil neuf cent quarante-huit.

RESERVES

Argentine .

“La, Délégation de la République Argentine, en signant le Traité américain
de Réglement pacifique (Pacte de Bogot4), formule des réserves au sujet des arti-
cles suivants, auxquels elle n’a pas donné son adhésion:

1) Article VII, relatif & la protection des étrangers;
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2) Chapitre Quatre (article XXXI & avticle XXXVII), Procédure judi-
ciaire;

3) Chapifre Cing (article XXXVIII & article XLIX), Procédure d’Arbi-
trage; eb

4) Chapitre Six (article L), Mise & Exécution des Décisions.

L'arbitrage et le réglement judiciaive posstdent, en tant qu’institutions, la
ferme adhésion de la République de ’Argentine, mais la Délégation ne peut accepter
la fagon dont se trouvent réglémentées leurs procédures de mise en application,
car, & son avis, clles devraient seulement étre établies pour les différends suscepti-
bles de se produire dans Pavenir, ne puisant leur source dans aucun fait, cause ou
situation antérieurs & la signature de ceb instrument eb n’ayant aucun rapport
avec ces derniers. I/exéeution obligatoire des décisions arbitrales ou judiciaires et
la limitation établie qui empéche les Bitats de trancher eux-mémes les questions
relevant de leur compétence nationale, conformément & 'article V, sont eontraives
4 Ja tradition de ’Argentine. Est également contraire & cette tradition la protection
des étrangers qui, dans la République Argentine sont piotégés de la méme fagon
que les nationaux, par la loi supréme.”

+

Bolivie

“La Délégation de Bolivie formule une réserve en ce qui concerne l’article VI,
car elle estime que les procédures pacifiques peuvent également s'appliquer aux
différends relatifs & des questions résolues par arrangement entre les parties, lorsque
pareil arrangement touche aux intérdts vitaux d’un Etat.”

Equateur

“La Délégation de 'Eiquateur, en souscrivant 3 ce Pacte, formule une réserve
expresse relativement & l'articlo VI et & toute disposition qui viole les principes
proclamés ou les stipulations contenues dans la Charte des Nations Unies, dans
la Charte de POrganisation des Etats Américains ou dans la Constitution de la
République de 'Equateur, ou qui n’est pas en harmonie avec ceux-ci.”

Elais-Unis d’Amérique

1. Les Etats-Unis d’Amérique ne s'engagent pas, en cas de conflit dans
lequel ils se considérent comme pariie 1ésée, & soumetire & la Cour internationale
de Justice un différend qui ne reldve pas proprement de la compétence de la Coun.

~ 2. La soumission de la part des Etats-Unis I’Amérique d’un différend quel-
conque & Parbitrage, et ion au réglement judiciaire, dépendra de Is. conclusion d’un
accord spéeial entre les parties intéressées.

8. I’acceptation par les Etats-Unis d’Amérique de la juridietion de la Cour
internationale de Justice comme obligatoire 4pso faclo et sans accord spécial, telle
que cebbe juridiction est établie au présent Traité, se trouve déterminée par toute
limitation de juridietion et autre catégorie de limitation contenues dans les déclara-
tions faites par les Etats-Unis conformément & Varticle 86, paragraphe 4 du Statut
de la Cour, et qui sont en vigueur au moment de I'étude d’un cas déterminé.
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4. Le Gouvernement des Etats-Unis d’Amérique ne peut accepter Varticle
VII relatif & la protection diplomatique et A Pépuisement des ressources. Pour sa
part, le Gouvernement des Etats-Unis d’Amérique maintient les rdgles de la pro-
tection diplomatique, ¥ compris la régle de I'épuisement des ressources locales
pour les étrangers, ainst qu'il est réglé par le droit international.”

Paraguay

«T,5 Délégation du Paraguay formule la réserve suivante:

Le Paraguay soumet & Paccord préalable des parties la procédure arbitrale
établie dans ce protocole au sujet de toute question de caractire non juridique qui
touche & la souveraineté nationale et dont il n’est pas expressément convenu dans
les traités actuellement en vigueur.”

Pérou

«Y 9 Délégation du Pérou formule les réserves suivantes:

1. Réserve & la deuxitme partie de Varticle V, car elle estime que la juridiction
intérieure doit &tre fixée par U'Titat Iui-méme.

9. Réserve & Particle XXXIII et la partie de V'article XXXIV quis'y rappotte,
car elle estime que les exceptions de la chose jugée résolue au moyen d'un acecord
entre les parties ou régie par les accords ou traités en vigueur, empéchent, en raison
de leur nature objective et péremptoire, PPapplication & ces cas de toute procédure.

-3. Réserve & Particle XXXV, parce que, avant qu’il soit recouru & I'arbitrage,
la réunion de 'Organe de Consultation peut étre convoquée, sur la demande d’une-
partie, ainéi que V'établit la Charte de POrganisation des Ttats Américains.

4. Réserve & larticle XLV, car elle estime que emploi de l'arbitrage sans
intervention d’une partie se trouve en contradiction avee ses préceptes constitu-
tionnels.”

Nicaragua

“T,q Délégation du Nicaragua, tout en donnant son approbation au Traité
américain de Riglement pacifique (Pacte de Bogot4), désire déclarer dans PActe
qu'aucune des dispositions contenues dans ledit Traité ne peut détourner le Gou-
vernement du Nicaragua de la position quil a toujours prise en ce qui concerne les
décisions arbitrales dont la validité a été contestée en se basant sur les prineipes
du droit international, lequel permet clairement de contester des décisions arbi-
trales jugées nulles ou vicides. En conséguence, la Délégation du Nicaragua, en
donnant sa signature au Traité, formule une réserve au sujet de Paceeptation des
décisions arbitrales que Ie Niearagua a contestées et dont la validité n’a pas été
établie.

La Délégation de Nicaragua réitére de cette facon la déclaration qu’elle a
faite le 298 courant en approuvant le texte du Traité mentionné de la Troisitme

Comission.”
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Colombia seeks contact with Nicaragua after Judgment of
The Hague

Sat, 11/24/2012 - 15:27

After the judgment of The Hague, President of Colombia told
the Minister of Foreign Affairs to initiate direct contact with the
Nicaraguan government.

On Saturday, through his Twitter account, President Juan
Manuel Santos referred to the judgment of the International
Court of Justice in The Hague, in which a historically
Colombian portion of sea was taken away and given to
Nicaragua.

Through the social network, the president said, “I will ask the
Minister of Foreign Affairs to enter into direct contact with the
Government of Nicaragua to handle this dilemma with prudence
and respect”.

The contact search is initiated with Nicaragua after the Minister
of Foreign Affairs reminded that “Colombia has not yet
accepted” the judgment of the International Court and that the
country does not rule out the possibility to withdraw from the
Pact of Bogota.

In this regard, the Minister revealed that she has been holding
talks with her counterpart of Nicaragua, Samuel Santos, on the
possibility and the development terms of a “fishing agreement”.

But the Nicaraguan president, Daniel Ortega, launched strong
criticisms to the Colombian government for the comments on
the judgment, assuring this Saturday that the only way that is
left to Colombia is to recognize the decision of the high court.

According to president Ortega for Colombia there is no choice
but to comply with the judgment of the Court, respecting the
right of Nicaragua. “Colombia did many tricks to snare
Nicaragua ... the speech of president Santos (after the judgment
in The Hague) is troubling, it is a total disrespect for
international law, this worries us”, Ortega said.
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The Court recognized the sovereignty of Colombia over the
archipelago of San Andres, Providencia and Santa Catalina, and
its seven islands in the waters of the Caribbean Sea, but gave
portions of sea to Nicaragua, that up to now were in the hands of
Bogota.

Authorities in Bogota have said that the judgment of the islets in
Nicaraguan waters not only took away Colombian territory but
also affected fishermen in the archipelago who had in that
region their biggest bank of fishing.
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ORTEGA AND SANTOS TALK IN MEXICO ABOUT DISPUTE

(..)

President of Nicaragua, Daniel Ortega:

...to develop mechanisms of communication in all these areas that I have
mentioned, what for? So we can guarantee security to everyone.

President of Colombia, Juan Manuel Santos:

...nobody wants a warlike confrontation. This is the last recourse. The way
to settle this type of situations is through dialogue. A reasonable dialogue
where the positions are clearly established and expressed, just as we
expressed to President Ortega as the Colombian position.

We will keep looking for the mechanism that both the International Court of
The Hague and international diplomacy have at their disposal to re-establish
the rights infringed by the Judgment.
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EL NUEVO DIARIO, THE NAVIES ARE COMMUNICATING,
5 DECEMBER 2012

(Available at: http://www.elnuevodiario.com.ni/nacionales/271274-militares-
se-comunican (last visited 15 Dec. 2014))
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The Navies are communicating

The General Avilés and the Colombian Minister
Maria Angela Holguin confirmed  the
communication channel after the meeting between
presidents Ortega and Santos in Mexico.

By: Alma Vidaurre Arias | Country

General Julio César Avilés, chief of Nicaragua’s Army,
confirmed yesterday that they are currently in communication
with the Colombian Armed Forces, to cordially clarify, that the
national institution is exercising sovereignty in this area and
there is no reason for harassment.

“We are in communication with the Colombian authorities;
there should not be any kind of harassment, there has been no
boarding to fishing vessels. The declarations we heard from
business fishermen are clearly saying that they have been going
around but not boarding, which is serious”, explained
Nicaragua’s chief of the Army.

He later added that he will contact the Colombian Navy Force to
state that is Nicaragua who currently exercises the authority over
this maritime area.

The conversations held between military members from both
countries were also confirmed by Colombian Minister of
Foreign Affairs, Maria Angela Holguin, who assured this was
the result of the encounter held during the past weekend in
Mexico, by the President Juan Manuel Santos, from Colombia,
and Daniel Ortega, from Nicaragua.

Yesterday, Avilés reiterated that Nicaragua continues exercising
sovereignty over the maritime shelf in the Caribbean Sea
granted by the International Court of Justice, ICJ, from The
Hague and that, because of this, “there should not be any kind of
harassment” against Nicaraguan fishing vessels.

“Nicaraguan people should have full certainty, full security, that
Nicaragua is exercising sovereignty over these territorial or
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maritime spaces, which have been reclaimed and returned by the
International Court of Justice”, the military Chief added.

Avilés pointed out that traditional and industrial fishermen are
also carrying out a patriotic work in the zone when going out to
fish, after the Nicaraguan Fishing and Agriculture Institute
Inpesca, extended their permits.

First relays

General Avilés reminded that since last Sunday Nicaragua
exercises “sovereignty” flying around with Air Force’s pilots
and navigating through the wide space granted by the
international tribunal, until “the established boundaries”.

In this sense he explained that they made already the first
military relieves in the area.

“We are all clear that from the 19" (of November) when the
International Court of Justice rendered its Judgment, those
waters belong to our country, as it has been historically, the
Court has just returned to Nicaragua those sovereign waters that
have always been ours”, the Senior Military Official
emphasized.

According to Avilés, when Colombia says it navigates in its
maritime spaces it is making reference “to the space given by
the ICJ (to Colombia), which is “an enclave around the
archipelago” of San Andrés, and not the waters given to
Nicaragua.

“We are exercising the law, and not just the Army through the
naval and air means, but other National Institutions like Inpesca,
who must start validating the vessels’ authorizations which used
to go to another place, but now have to come here to
Nicaragua”, he pointed out.

Holguin: Avoid incidents
After returning from Mexico, the Colombian Minister of

Foreign Affairs, Maria Angela Holguin, gave an interview to
“W Radio”, from her country, in which she claimed that the



encounter between presidents Santos and Ortega was very
cordial, and confirmed that a communication channel between
both countries’ navies was opened.

“It was a very good and cordial meeting. It was favourable that
the first contact was fluent, and it was. I believe we opened a
very important communication channel. What we do want to
avoid by all means is an incident in the frontier and (to avoid)
not to have communication between the two countries, and that
was very clear”, Holguin expressed.

“The Army Majors (from both countries) had a conversation.
They had done it last week also but I read a Nicaraguan’s
newspaper report which said there were harassments held by the
Colombian Army against Nicaraguan fishermen. He was called
by Admiral Garcia and it was very clearly stated that there has
been nothing like that. They do not have any report”, the
Minister said.

She added that it was because of the Nicaraguan fishermen’s
fear when seeing the Colombian frigates in the area that this
information spread.

“Admiral Garcia told them they have clear instructions of doing
absolutely nothing; they are navigating international waters and
the Colombian territorial sea, but I believe this is going very
well and Saturday’s communication channel was very positive”,
the Minister Holguin specified.

“We are in communication with the Colombian authorities,
there should not be any kind of harassment”.
Julio César Avilés, Nicaraguan chief of army

“We want to avoid by all means an incident in the border and
(to avoid) not to have communication between the two
countries”

Maria Angela Holguin, Colombian Minister
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EL TIEMPO, PRESS INTERVIEW TO THE MINISTER OF FOREIGN
AFFAIRS OF COLOMBIA, 13 JANUARY 2013

(Available at: http://www.eltiempo.com/archivo/documento/CMS-12510163
(last visited 15 Dec. 2014))

325



326



“Pastrana and Uribe harm the country to save themselves”:
Minister of Foreign Affairs

Holguin also said that, for the first time, Santos’
Government can ‘influence’ the process with Nicaragua.

(...)
What has Colombia done after the Judgment of The Hague?

We have worked in different areas. The first one was to study
the Judgment in depth with a group of national and international
lawyers, to understand the scope of that Judgment and see the
inconsistencies and vacuums it has. On the other side, we had a
meeting with the President of Nicaragua (Daniel Ortega) in
order to open a dialogue and a door to avoid any confrontation
and to establish a communication channel. Moreover, we
implemented the San Andrés Plan, to give a boost to the island.

(..)

Has there been any improvement in getting to an agreement
with Nicaragua?

It was said that in the future we were going to focus on three
main topics: fishing, security, and environment. It was said that
both countries will work hand by hand, which we will do later.
But today we have a fluent communication, the Navies are in
constant contact and the communication channels are open.

(..)
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BLU RADIO, WATERS OF SAN ANDRES, MAIN CHALLENGE OF
NEW COMMANDER OF THE NAVY, 13 AUGUST 2013

(Available at: http://bluradio.com/38934/aguas-de-san-andres-principal-
reto-del-nuevo-comandante-de-la-armada-nacional (last visited 15 Dec.
2014))
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BLU radio

13 August 2013 - 6:30 a.m./duration 0:04:46 [audio]

Waters of San Andrés, the main challenge of the new
Commander in chief of the Navy.

Vice admiral Hernando Wills will be the Commander in Chief
of the Navy. He has served in training ship Gloria; he was the
Commanding Officer of the Naval Force in the Pacific, and has
been a Military Academy professor, amongst other things

In “BLU Mornings” this son of Cartagena tells us that he was
outside Colombia when he discovered the news of his
appointment by the President, and had to travel urgently to
Bogota to take over the position, and conduct the handover at
the Ministry of Defense.

His main challenge, he confessed, will be to face up to the
pressures of Nicaragua in the matter of territorial waters which
Colombia lost in the international Court of The Hague and “to
protect the fishermen in the areas where they have historically
worked, and to maintain an ongoing presence.”

Interview

Nestor Morales [NM]: Who is the new Commander in chief of
Navy? He is Vice Admiral Hernando Wills, born in Cartagena in
1960, perhaps the youngest of the High Command.

Admiral Wills, good morning

Vice Admiral Hernando Wills [VFW]: Good morning, and a
warm welcome to all our listeners, and I am very happy at this
appointment by the Government.

And, well, with the best expectations and much enthusiasm to
continue with such serious and unremitting work which the

Navy and the Army have had in recent times.

NM: Admiral, they tell me in the Ministry of Defense, that you
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were outside Colombia when they surprised you last night with
the appointment?

VHW: Yes, I was away on training, but fortunately I could
return as fast as possible, and have just arrived here in Bogota,
to meet up with everyone, with the whole handover of the
situation, and awaiting direct instructions from the Minister of
Defense.

NM: Admiral, did you arrive last night by chance, or did they
make you come back early?

VHW: No, I came back of course because of the situation, as |
told you, I have just landed here in Bogota.

NM: Oh, so you weren't at the conference with President Santos
last night?

VHW: No, I didn't make it, I am only just coming back now,
and today, I will receive all the instructions and so on.

NM: And are you now disembarking?

VHW: Yes, I have just disembarked and I'm going to the High
Command offices in the CAN to start working, and, well, to
catch up with the entire situation of handover, to start now with
all the work the Government has asked us for.

NM: Admiral, you obviously have one fundamental issue, you
know what it is, didn't you?

VHW: Yes, well, all the issues are important

NM: No, but you know the one I am talking about, it's the big
one which is waiting for your attention.

VHW: Yes, I suppose I guess what you are talking about.

NM: We are talking about San Andrés, you have to deal with
the issue of Nicaragua, provocation, and patrols. Actually, your
arrival coincides with the fact that this week the President will
announce a new strategy, that is, an official reaction from



Colombia eight months after the judgment of The Hague which
took a piece of territorial sea from us. What do you know or
what have you done? How are you going to face up to the
challenge to handle this big problem of San Andrés and
Nicaragua?

VHW: Well, in fact the Navy has some very clear instructions
from the President.

So far, my job has been as Head of Naval Operations, hence I
have been working directly with the Commander in Chief of the
Navy on the issues: and the instructions are very clear, we ought
to protect our fishermen in the area where they have historically
worked, and protect national sovereignty in the areas of the
Archipelago, maintaining a permanent presence to guarantee all
Colombians tranquility in the sense that international crimes do
not take place, and the fight against drug trafficking, and also in
search and rescue measures to safeguard human lives at sea.
These are our main functions, they are very dear to us and we
will continue to work alone in them under the direct instructions
of the President.

NM: Yes, and I see from your CV, General, that you were the
commanding officer of the ARC Gloria.

VHW: No, I was on the Gloria at some stage, on three cruises
fortunately, but I was never the commanding officer. I am
commanding one of the missile frigates of the Pacific Naval
Force, where I spent more or less 2 years working together with
the Army, the Air Force and the Police, and luckily we achieved
some very important results against the drug-trafficking terrorist
organizations.

NM: General... I mean Admiral, Admiral Wills, excuse my
mistake

Admiral Wills, I wish you much luck in your command of our
Navy at this moment, for which President Juan Manuel Santos
has chosen you.

Many thanks.

VHW: Okay, many thanks to you, and a warm greeting.
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The Minister of Foreign Affairs, Maria Angela Holguin,
talked about the lack of implementation of the Judgment of
The Hague.

The Foreign Minister declared that the commitment is to keep
working towards talks with Nicaragua, seeking an agreement
about the waters in the Caribbean and that the lack of
implementation of the ICJ judgment does not mean the rejection
of it.

The W Radio | 10 September 2013
Interview W

Julio Sanchez Cristo (JSC): Dr. Maria Angela Holguin,
Minister of Foreign Affairs.

Thanks for meeting with us, good morning.

Maria Angela Holguin (Foreign Minister): Good morning
Julio, how are you?

JSC: Good, trying to understand the extent of what was said
yesterday by the President, but in summary, you will correct me,
Colombia will not implement the Judgment until there is a
treaty, and in my analysis there is not going to be a treaty, is that
right?

Minister: No Julio, I think there is going to be, also, there is a
second part that has not been seen much, I do not quite know
why: the President says that the Government will be ready to
contest the Pact of Bogot4 before the Constitutional Court, so
the Court will say something about it and I believe that we will
reach an agreement with Nicaragua.

(..)

JSC: Madame Minister, I insist in the same, because, if, thank
God, Colombia is not going to put itself in the middle of a
regional conflict, if we are not going to recover what we legally
lost, if nothing changes to the fishermen, I insist as Claudia,
what is new from last night? ...
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Minister: ...

What we want here, and on this we are going to use all
diplomacy available is that we are not opposed to talk with
Nicaragua. On the contrary, what we want is peace and
tranquility in the Western Caribbean that the Judgment really
altered.

(..)

Claudia Palacios: ...
Do you consider it healthy to talk with Nicaragua right now?
Minister: ...

As for the conversations, I think that the diplomatic channels are
always open, always open to talk, what President Ortega
proposed a few days ago to President Santos was a commission
to implement the judgment, I think that the message is clear,
here we can open a channel of communication for a treaty, and
we hope, if it is not immediately, in the medium term to be able
to establish contacts with Nicaragua. There are many
agreements that both countries must develop, it is a relation that
has been forgotten for decades, it should not be like that, we
have excellent relations with all the countries in the Caribbean
and in Central America, for example, the question of drug
trafficking is a topic on which our countries must work together,
so we hope in the medium term, and maybe in a short one, to be
able to talk with Nicaragua.

(..)
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Ortega calls for respect to the Judgement of The Court of
The Hague.

Daniel Ortega, Nicaragua’s President, said there is willingness
to reach an agreement.

(..)

“We agree that you can open a dialogue between the
Government of Nicaragua and the Government of Colombia,
and that these negotiations may produce an agreement that
allows us to make the transition in an orderly manner”, Ortega
said.

The “treaty” proposed by the Nicaraguan president to Colombia
must include agreements for fishing, the environment, the fight
against drug trafficking “and all that applies in this area, which
has already been decided by the Court,” the sandinista leader
noted.

(..)
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Ortega says that Nicaragua is ready to create a commission
to ratify the Judgment of the ICJ

In this treaty we, Colombia and Nicaragua, will proceed to
comply with the Judgment, with the decision from the ICJ in
The Hague

By Raul Arévalo Aleman

The President of Nicaragua, Daniel Ortega Saavedra, called
again for the creation of a commission between the governments
of Nicaragua and Colombia in order to ratify the International
Court of Justice’s Judgment of 19 November 2012, in which
Nicaragua recovered its access to 90 thousand kilometres from
his territorial sea in the Atlantic.

Ortega said yesterday, during the acceptance of the freedom
torch, which goes through the Central American countries on the
occasion of the 192" anniversary of the independence from the
Spanish colonialism that: “We are ready, we are willing to
create the corresponding commission to meet with a commission
from our brother country Colombia, from the Colombian
government, and that together we can work to make possible the
implementation of the Court’s Judgment, and this will be
supported, ratified; because the Judgment has been delivered
already, it is just about laying it down, so that it will be laid
down in what will be a treaty between Colombia and
Nicaragua”, the head of state said.

“In that treaty, Colombia and Nicaragua will be proceeding with
the judgment’s compliance, with the ICJ’s judgment. This is the
Peace path, the Unity path, the Fraternity path”, Ortega
affirmed.

(..)
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The Minister of Foreign Affairs explains in detail the
strategy vis-a-vis Nicaragua

Maria A. Holguin speaks about the four pillars for the defence of
National sovereignty in the Caribbean.

The Minister of Foreign Affairs Maria Angela Holguin
explained to EL TIEMPO the scope of the “integral strategy” to
defend the Colombian sovereignty in the Caribbean Sea. She
stated that the Government does not disregard the Court of The
Hague’s Judgment — in which this Tribunal recognized greater
rights to Nicaragua over those waters-, but that the country “is
facing a legal obstacle” to apply it.

(..)

How and when would you dialogue with Nicaragua to sign a
border treaty?

Colombia is open to a dialogue with Nicaragua to sign a treaty
that establishes the boundaries and a legal regime that
contributes to the security and stability in the region. The
Government has said that it awaits the decision of the
Constitutional Court before initiating any action.

(..)
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Patrolling the recovered sea

One year has passed since the International Court of
Justice, ICJ, recognized in a judgment that the
people from Nicaragua are owners of more than 90
thousand square kilometres of maritime territory in
the Caribbean Sea, in detriment of Colombia,
country that used to occupy that territory.

Leonor Alvarez | Country

The Admiral Marvin Elias Corrales Rodriguez, Chief of the
Navy Forces of the Nicaraguan Army, expressed in this
interview with El Nuevo Diario that the limited resources of the
National Army never prevented that institution to exercise the
rights that belongs to Nicaragua.

Currently, and since last year, Nicaragua maintains two Navy
coastguards, and around four and five speed boats sailing over
more than 50 thousand nautical miles in the returned waters and
1,600 troops of the Nicaraguan forces have been involved in the
patrol, with the main objective of protecting Nicaragua’s fishing
fleets.

After one year of enforcement of the judgment of the
International Court of Justice, what is the most remarkable
thing about the forces’ task?

The main objective that we have developed along this year has
been to protect Nicaragua’s fishing fleets, which is operating in
those waters; it is noteworthy that two weeks after the judgment
for the first time our fishermen started to go to those waters and
since that moment they have counted with the protection of the
Navy.

How is the Peace and Sovereignty operation “General
Sandino” executed?

This Peace and Sovereignty operation “General Sandino” is a
work that involves different forces of the army, from air to land
forces, which cooperate to support the implementation of this
important mission for the Nicaraguan nation.
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What is the main job of the army in that maritime territory?

We provide protection, first of all, to the fishing fleets located
there, around this time 16 of them are operating in those waters.
We are always providing protection to those fleets, which is a
fundamental element that we have.

The other element is the surveillance of our seas, the fight
against drug trafficking, which is a task that we have
implemented long time ago, and with the increase of these
waters, it obviously means an effort for the Army in the
achievement of this mission, and we are working on the
surveillance to fight against drug trafficking.

What is the main responsibility?

Is responsibility of the Government of Nicaragua, in this case of
the Army and Navy specifically, to increase the fight against
drug trafficking in those waters, after the judgment of The
Hague.

The commander in chief (General Julio César Avilés) said that
we will have to make efforts to become the core assemble in the
fight against drug trafficking in the Caribbean.

How is the coordination with other countries to do this job?

When we talk about seeking how to become the core assemble
of the fight against drug trafficking in the Caribbean, which
corresponds to us as a nation, we make efforts to coordinate
essentially with Honduras, the United States of America, Costa
Rica, Panama, and with the same Colombia.

Also with the Russian Federation, which have been there
increasing the cooperation mostly with the information, because
it is a joint effort of all in the Caribbean.



Nicaragua would not be able to make his job alone?

We do our part, as a nation, as a State, as an army, as a Navy,
but of course it requires the participation of all nations, because
it is a drug that transits from south to north, or even in other
cases a drug that transits from Jamaica some times to the south,
so all nations have to be involved.

Thus, what we have encouraged and where we are advancing is
in the communication, to seek the coordination of all nations, as
a joint effort, and in all this it is worth highlighting that the
United States has an important role in terms of cooperation with
all these nations.

Which has been the major challenge that the Army has
faced in the fight and protection of the Caribbean Sea?

Obviously Nicaragua is a country struggling to emerge from
poverty and the resources available to the Army of Nicaragua,
which are known to be limited, but we still fulfil our mission
with those resources.

What are those limitations?

To talk about limitations would be to enter into the surroundings
of our own country and the reality of the army, but the most
important thing is that we fulfil this with professionalism,
quality, perseverance, and being present. We have reached
already one year of accompanying our fishermen in those waters
and I believe this is the most tangible result, we are obeying the
President’s order, the Commander in Chief, we have acted with
caution, as we have been commanded to, trying to avoid any
type of conflict and it is not going to be the Navy or the Army of
Nicaragua the ones that are going to cause a conflict.

Have there been any conflicts?
There have not been any conflicts and that is why I want to

highlight that in one year of being there we have not had any
problems with the Colombian Navy.
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When have you heard of Colombian boats in the zone?

We maintain a continuous communication with the Colombian
Navy, as well as with the chiefs of the Navy.

Is it a rumor?

Yes, we have not had any conflicts in those waters. I even think
our presence has strengthened the security stability for the
fishing vessels, which if at the beginning were few, now are 16
fishing boats, and they are important for the economic interests
of the country.

How is the role of the military in the returned zone?

Until this date, when a year has passed since the judgment, we
have relieved more than 25 staff and navy resources, but always
maintaining our presence there, that is why I was telling you that
more than 1,600 staff members have been involved in one year.
The replacements are done in a range between 22 and 25 days.

Economically, how much does the mobilization to the
returned territory implies?

It implies a huge cost as a country.
Is it a big effort for an economically poor country?
No. It is a necessary effort. We have to comply with the

country’s modest resources in order to exercise sovereignty in
the restored waters.
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In Colombia a rupture of diplomatic relations with
Nicaragua is excluded

For Bogota the sovereignty over San Andrés is not in doubt.

EL UNIVERSAL
Tuesday 24 December 2013, 12:00 AM

Bogota. The Colombian Minister of Foreign Affairs, Maria
Angela Holguin, assured that even though there were tensions
with Nicaragua due to the delimitation in the Caribbean Sea, this
will not lead to rupture of the diplomatic relations between the
two countries, according to an interview given to EL TIEMPO.

“It is not that big of a problem. The relations with Nicaragua
will not be broken”, Holguin said, after, by the end November,
Managua filed a new application before the International Court
of Justice (ICJ) in The Hague in the case concerning the
maritime delimitation in the Caribbean archipelago of San
Andrés and Bogota called their Ambassador Luz Stella Jara for
consultations, AFP quoted.

“We have called our Ambassador for consultations because
sometimes you do not understand how they come to a decision
as the last application which that country submitted in The
Hague. I say this because you go to the Court when all the
instances to solve a problem are exhausted, not when you have
never talked about it. That is unfriendly”, the Minister
explained.

After knowing of the new application by Nicaragua, in which it
accused Bogota of violating its sovereignty in the maritime areas
of San Andrés over which the ICJ gave custody to Nicaragua in
the Judgment of November 2012, the President Juan Manuel
Santos considered the Nicaraguan action “absurd”.

The ICJ affirmed the sovereignty of Colombia over San Andrés,
Providencia, Santa Catalina, islets and adjacent keys, but
extended the continental shelf of Nicaragua more than 90.00
km?, according to Managua, and 75.000 km?, according to
Bogota.
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Colombia and Nicaragua will conclude agreements on the
Judgment of The Hague: Ortega

Colprensa | Havana, Cuba | Published on 29 January 2014

Nicaragua’s President, Daniel Ortega, who participated in the II
Summit of the Community of Latin American and Caribbean
States, was kind and open to address two current subjects related
to Colombia: the peace process and the boundary judgment of
The Hague.

In relation to the Judgment of The Hague, Ortega sustained that
his country will continue to claim everything of what they are
entitled to in law, to claim and have the right to use the seabed,
but said that they will respect the rights native islanders have to
fish.

On another topic, Ortega initially expressed that this is a unique
opportunity to achieve peace in Colombia, saying that now is the
time to end the only remaining armed conflict in the region.

His opinion on why the way in which the Judgment of The
Hague will apply has not been defined yet between his
country and Colombia...

“International law is the instrument to resolve these disputes,
through peace, through law. I had the opportunity to discuss the
issue with President Santos in Mexico when Enrique Pefia Nieto
took office. We concluded that there will be a moment in which
we will sign agreements between Colombia and Nicaragua in
order to establish; properly, agreements to be ratified by the
respective parliaments, these will refer to the boundaries
established by the Court.”

How have you progressed?

“Nicaragua’s parliament is already proceeding. Last year, on a
first vote, it approved the new delimitation defined by The
Hague in the Caribbean Sea, and in these days it will be voted,
for the second time, and the determined boundaries will be
established in the Constitution.
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Afterwards, we will have to wait until Colombia and Nicaragua
discuss to reach an agreement that allows us to establish a way,
especially and so I said to President Santos, to guarantee all the
rights of the native population. We respect them and we share it
and their population is closely linked with the Caribbean
population.”

(..)
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Nicaragua denies intimidation of Colombia in San Andrés

Managua denies that a Colombian boat that appeared at the San
Andrés Archipelago, in the new maritime boundary between the
two countries, is intended as an intimidation on behalf of
Colombia due to an international case in which Nicaragua ended
as the winner.

Managua.- Nicaragua dismissed today that it was an
intimidation the act of sending a patrolling vessel to the San
Andrés archipelago in the Caribbean Sea, in the new maritime
boundary defined by an international verdict in favor of this
country.

The chief of the Nicaraguan army, General Julio Avilés,
declared this Tuesday to journalists that Colombia has presence
“aero-naval in its territory” located in the Caribbean Sea, in an
area adjacent to the archipelago of San Andrés, “and we respect
that”.

He denied incidents in the maritime area of over 90,000
kilometres in the Caribbean, adjudicated to Nicaragua by the
judgment of the International Court of Justice (ICJ) of The
Hague, in November 2012.

According to the “permanent” communication between the
heads of the Naval Forces of the two countries, the area remains
without incidents, Avilés indicated, after the act of delivering
the book with the Memoirs of the Army from 2013 to the
Supreme Court of Justice.

“There are no incidents”, the Colombian Navy “is in their
waters and we are in ours, there is permanent communication
between the (Nicaraguan) Navy and the chief of the Colombian
Navy”, the official said during the event in Managua.

He said that the tensions brought by the judgment of the
international court have been reduced and highlighted the
collaboration which has taken place in cases such as the search
of four Nicaraguan sailors and a Colombian ship adrift.
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On the eve, the Colombian president participated in an event to
deliver a patrol vessel “ARC 7 of August” to the Navy of San
Andrés, in order to “protect the national maritime interests and
to safeguard sovereignty”.

The Santos government has not accepted the ICJ judgment that
redefined its maritime boundary with Nicaragua.

In the meanwhile, the Authorities of Nicaragua maintain that
this country has only executed sovereignty in the restored water
with naval and air missions since November 2013.
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Colombia Court Backs Santos in Sea Boundary Dispute with
Nicaragua.

May 2 (Reuters) - Colombia's constitutional court ruled on
Friday that applying a decision by the International Court of
Justice (ICJ) that granted Nicaragua a disputed area of
Caribbean waters could not take effect without a treaty between
the countries.

The court's verdict upholds the position taken by Colombian
President Juan Manuel Santos, who said the Hague-based ICJ's
decision was not applicable according to Colombia's constitution
without such a treaty, ratified by the Andean nation's congress.

The ICJ in November 2012 reduced the area of ocean that
belonged to Colombia around its cluster of Caribbean islands,
determining that a section of their maritime shelf belonged to
Nicaragua.

Colombia has been angered by Nicaraguan President Daniel
Ortega's plans to allow foreign companies to explore for oil in
Caribbean seas that Colombia maintains are its own.

Santos, the front runner in a presidential election set for May 25
in which he will seek a second term, has never said that he flatly
rejected the ICJ's ruling and stated in the past that Colombia
would not go to war to resolve the dispute.

Nonetheless, he said last September that he would oppose any
attempt by Nicaragua to extend its sea frontier toward Colombia
and said then he had technical and judicial arguments ready to
press the case, which he declined to reveal.

Santos said on Friday he would wait to receive details of the
constitutional court's verdict before deciding what course of
action to take.

Until now, Colombia has said that Nicaragua only has economic
rights, such as to fish in the disputed waters, but not sovereignty
over them. (Reporting by Monica Garcia; Writing by Peter
Murphy; Editing by Robert Birsel).
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