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I. OVERVIEW OF ISSUES AND OUTLINE
OF PRELIMINARY OBJECTIONS

1. The United Kingdom of Great Britain and Northern Ireland (“United
Kingdom” or “UK?) first learned of the Republic of the Marshall Islands’ (“Marshall
Islands” or “RMI”) case against the UK through press reports on 24 April 2014
indicating that the RMI had filed an Application instituting proceedings in the
International Court of Justice. Those reports indicated that parallel Applications had
been filed simultaneously against eight other States: China, France, India, Israel,
North Korea, Pakistan, Russia and the United States. The Application against the
UK, in terms broadly mirrored in the other Applications, alleged a “failure to fulfil the
obligation enshrined in Article VI of the [Treaty on the Non-Proliferation of Nuclear
Weapons] and customary international law” by failing to pursue negotiations in good

faith on effective measures relating to nuclear disarmament.’

2. The United Kingdom was surprised by the Marshall Islands’ Application and
the claims therein. The Marshall Islands had not at any point, ever, prior to the filing
of its Application raised any issue with the UK, either directly or indirectly,
concerning the UK’s invoivement in nuciear disarmament efforts. On the contrary,
public statements by the Marshall Islands suggested that the Marshall Islands
acknowledged that important multilateral progress towards nuclear disarmament was
being made. For example, in a statement to the 2005 Review Conference of the
Parties to the Treaty on the Non-Proliferation of Nuclear Weapons (“NPT”), the
Marshall Islands noted:

“While the Marshall Islands still suffers from the lingering consequences of
radiation exposure, we are pleased to note areas where progress has been
made. Today, there are fewer nuclear weapons and fewer States that possess

them than there were thirty years ago. This success could not have been

' Application Instituting Proceedings Against the United Kingdom (“Application”), paragraph 2. Also,
Memorial of the Marshall Islands (“Memorial”), paragraph 2.



achieved without long-term cooperation among many States, including
between the United States and the Russian Federation. Since 1970, the NPT

has been improved, updated and extended.”

3. In a similar vein, the Marshall Islands raised no issue whatever in any bilateral
exchanges with the UK concerning UK involvement in efforts to achieve nuclear
disarmament. Nor did the Marshall Islands take any issue with the UK Statement to
the 2010 NPT Review Conference detailing the UK’s progress on each of the
“thirteen practical steps for the systematic and progressive efforts to implement
Article VI” which had been set out at the 2000 NPT Review Conference.’ In some
bilateral meetings of a general nature, occasional passing reference was made by the
Marshall Islands to its attempts to press the United States for further compensation for
those affected by nuclear testing at Bikini Atoll in the 1950s, but never to issues of

nuclear disarmament.

4. The silence by the Marshall Islands vis-a-vis the UK on nuclear disarmament
issues comes against a backdrop of both a progressive unilateral reduction by the UK
bf its own nuclear arsenal, by some way the smallest of the NPT-recognised nuclear-
weapon States (“NPT nuclear-weapon States”), and of active UK engagement in
efforts, inter alia, to secure and extend nuclear-weapon-free zones around the world.
The UK is a party to the Protocols to the Treaty of Tlatelolco, the Treaty of Rarotonga
and the Treaty of Pelindaba, addressing, respectively, nuclear-weapon-free zones in
Latin America and the Caribbean, the South Pacific, and Africa. The UK has ratified
the Protocol to the Treaty on a Nuclear-Weapon-Free Zone in Central Asia and
continues to engage with the States Parties to the Treaty 6n the Southeast Asia
Nuclear-Weapon-Free Zone. The UK signed the Comprehensive Nuclear Test Ban
Treaty on the first day it was opened for signature and was, alongside France, the first

nuclear-weapon State to become a party to it. Beyond this, the UK is leading efforts

2 Statement by H.E. Mr Alfred Capelle, Permanent Representative of the Marshall Islands at the 2005
Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons, 5 May
2005 - Annex 1.

> UK Statement to the 2010 Non-Proliferation Treaty Review Conference by Ambassador John
Duncan, Ambassador for Multilateral Arms Control and Disarmament, 21 May 2010 — Annex 2.



to develop verification technologies to ensure that any future nuclear disarmament

treaty will apply under strict and effective international control.

5. Against this background, the Marshall Islands’ Application instituting
proceedings against the UK alleging a breach inter alia of Article VI of the NPT, and
of asserted parallel obligations of customary international law, came entirely out of
the blue. The United Kingdom considers the allegations to be manifestly unfounded
on the merits. The present pleading does not, however, address the merits of the
allegations raised by the Marshall Islands but rather the admissibility of the
Application and the jurisdiction of the Court to address the merits of the case. In the
United Kingdom’s contention, the RMI’s Application is inadmissible and the Court
lacks jurisdiction to hear the case. The United Kingdom accordingly submits these
preliminary objections to jurisdiction and admissibility pursuant to Article 79(1) of
the Rules of Court (“Rules”), within the time limit prescribed for the filing of such

objections.

6. The United Kingdom advances five distinct grounds of preliminary objection.
First, the United Kingdom contends that there is no justiciable “dispute” between the
Marshall Islands and the United Kingdom (together “the Parties”), within the meaning
of this term in Articles 36(2), 38(1) and 40(1) of the Court’s Statute, Article 38(1) of
the Rules, and relevant applicable customary international law and jurisprudence. In
particular, relying inter alia on the principle set out in Article 43 of the International
Law Commission’s Articles on State Responsibility (“ILC Articles on State
Responsibility” or “ILC Articles”) and addressed in the Court’s recent judgments in
Georgia v. Russia and Belgium v. Senegal,* the United Kingdom contends that the
failure by the Marshall Islands to give the United Kingdom any notice whatever of i
claim renders the asserted dispute non-justiciable, with the effect of depriving the
Court of jurisdiction to decide on the claims related thereto and/or making them

inadmissible.

* Application of the International Convention on the Elimination of All Forms of Racial Discrimination
(Georgia v. Russian Federation), Preliminary Objections, Judgment, 1.C.J. Reports 2011, p. 70;
Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment,
L.C.J. Reports 2012, p. 422.



7. Second, in addition or in the alternative, the United Kingdom contends that the
Court lacks jurisdiction pursuant to the Optional Clause Declarations of the United
Kingdom and the Marshall Islands, these Declarations being the sole basis relied upon
by the Marshall Islands to found the jurisdiction of the Court. More specifically, the
United Kingdom contends that the temporal limitation in the Marshall Islands’
Optional Clause Declaration, excluding the Court’s jurisdiction in respect of
situations or facts prior to 17 September 1991, deprives the Court of jurisdiction over
a substantial part of the period of the alleged breach as well as key aspects of
violations that the Marshall Islands alleges against the UK, with the result that the

Court lacks jurisdiction over the entirety of the Marshall Islands’ claim.

8. Third, in addition or in the alternative, and distinct from the preceding ground,
the United Kingdom also contends that the Marshall Islands, by its Optional Clause
Declaration of 24 April 2013, accepted the compulsory jurisdiction of the Court only
“for the purpose of the dispute” that it now alleges with the UK. As such disputes are
excluded from the jurisdiction of the Court by operation of paragraph 1(iii) of the
UK’s Optional Clause Declaration, the Court has no jurisdiction to decide on the

claims in question.

9. Fourth, in addition or in the alternative, having regard to the specific
allegations advanced by the Marshall Islands against the United Kingdom, allegations
that directly and unavoidably engage the essential interests of States not before the
Court, the UK contends that the Application is inadmissible and/or that the Court
lacks jurisdiction to address the claim on the ground of the absence from the

proceedings of States whose essential interests are engaged by it.

10.  Fifth, in addition or in the alternative, as any judgment of the Court in this
claim could have no practical consequence, the Application falls outside the judicial
function of the Court and the Court should therefore decline to exercise jurisdiction in

any event.

11.  Each of these grounds of preliminary objection to jurisdiction and

admissibility is developed below (with the second and third grounds being dealt with

4



in the same section as they both pertain to Optional Clause Declarations). For the
reasons given, the United Kingdom requests the Court to adjudge and declare that the
claim brought by the Marshall Islands against the United Kingdom is inadmissible
and/or that it is not within the jurisdiction of the Court and/or that the Court should

decline to exercise its jurisdiction.



II. THE MARSHALL ISLANDS’ CLAIM
AND OTHER RELEVANT CONTEXT

12.  Some brief detail of the Marshall Islands’ claim against the UK and other
relevant context is appropriate for purposes of the jurisdictional and admissibility
objections that follow. This Part proceeds under three headings: (A) the NPT; (B) the
Parties’ Optional Clause Declarations; and (C) the Marshall Islands’ claim against the
UK.

A. The NPT

13.  The NPT entered into force on 5 March 1970. The UK is an original party to
the Treaty, being bound by it as a nuclear-weapon State party as of the date of its
entry into force. Amongst the commitments made by all the parties to the NPT is the
undertaking in Article VI, invoked by the Marshall Islands in this case, “to pursue
negotiations in good faith on effective measures relating to cessation of the nuclear
arms race at an early date and to nuclear disarmament, and on a treaty on general and
complete disarmament under strict and effective international control”. Assuming,
arguendo, the existence of a parallel obligation to negotiate under customary
international law of similar content to Article VI of the NPT, there would be little
basis on which to distinguish, as regards an original party to the NPT such as the UK,
conduct relative to the claimed customary international law obligation from conduct

relative to the treaty commitment assumed in Article VI of the NPT.

14.  The Marshall Islands acceded to the NPT on 30 January 1995. Insofar as may
be material, the NPT was in force as between the UK and the RMI as of that date.

B. The Parties’ Optional Clause Declarations

15.  The basis of jurisdiction relied upon by the Marshall Islands is the Parties’
Optional Clause Declarations under Article 36(2) of the Statute of the Court
(“Statute”). The relevant Declaration by the United Kingdom, dated 5 July 2004,

states as follows:



16.

“l.  The Government of the United Kingdom of Great Britain and Northern
Ireland accept as compulsory ipso facto and without special convention, on
condition of reciprocity, the jurisdiction of the International Court of Justice,
in conformity with paragraph 2 of Article 36 of the Statute of the Court, until
such time as notice may be given to terminate the acceptance, over all disputes
arising after 1 January 1974, with regard to situations or facts subsequent to

the same date, other than:

) any dispute which the United Kingdom has agreed with the other Party
or Parties thereto to settle by some other method of peaceful
settlement;

(i)  any dispute with the government of another country which is or has
been a Member of the Commonwealth;

(iii) any dispute in respect of which any other Party to the dispute has
accepted the compulsory jurisdiction of the International Court of
Justice only in relation to or for the purpose of the dispute; or
where the Vacceptance of the Court’s compulsory jurisdiction on behalf
of any other Party to the dispute was deposited or ratified less than
twelve months prior to the filing of the application bringing the dispute

before the Court.

2. The Government of the United Kingdom also reserves the right at any

time, by means of a notification addressed to the Secretary-General of the

United Nations, and with effect as from the moment of such notification,
~ L 41

either to add to, amend or withdraw any of the foregoing reservations, or any

that may hereafter be added.” (emphasis added)

For present purposes, attention is drawn to the highlighted portion of the

Declaration noted above, and in particular to the phrase “has accepted the compulsory

jurisdiction of the International Court of Justice only ... for the purpose of the

dispute”. The import and effect of this exclusion for the Marshall Islands’ case is

addressed in Part III1.B.3 below, at paragraphs 76-82. As a preliminary matter, the



United Kingdom notes that the Marshall Islands submitted its Application instituting
proceedings in this case on 24 April 2014.

17. The Marshall Islands’ Optional Clause Declaration, dated 24 April 2013,

states as follows:

“l)  The Government of the Republic of the Marshall Islands accepts as
compulsory ipso facto and without special convention, on condition of
reciprocity, the jurisdiction of the International Court of Justice, in conformity
with paragraph 2 of Article 36 of the Statute of the Court, until such time as
notice may be given to terminate the acceptance, over all disputes arising
after 17 September 1991, with regard to situations or facts subsequent to

the same date, other than:

i) any dispute which the Republic of the Marshall Islands has agreed with
the other Party or Parties thereto to settle by some other method of
peaceful settlement;

ii) any dispute in respect of which any other Party to the dispute has
accepted the compulsory jurisdiction of the International Court of

Justice only in relation to or for the purpose of the dispute.

2) The Government of the Republic of the Marshall Islands also reserves
the right at any time, by means of a notification addressed to the Secretary-
General of the United Nations, and with effect as from the moment of such
notification, to add to, amend or withdraw either of the foregoing reservations,

or any that may hereafter be added.” (emphasis added)

18.  For present purposes, attention is drawn to the highlighted portion of the
Declaration noted above, and in particular to the phrase “over all disputes arising after
17 September 1991, with regard to situations or facts subsequent to the same date”.
The import and effect of this exclusion for the Marshall Islands’ claims is addressed
in Part II1.B.2 below, at paragraphs 63-75. As a preliminary matter, the UK notes that
the date of 17 September 1991 is the date on which the Marshall Islands became a
Member of the United Nations and thus a party to the Statute of the Court. The

8



relevant consideration for present purposes is the exclusion from the Court’s
jurisdiction that follows in the Marshall Islands’ Optional Clause Declaration,

namely, disputes with regard to situations or facts prior to 17 September 1991.
C. The Marshall Islands’ claim against the UK

19. The Marshall Islands asserts that the United Kingdom has failed to fulfil the
obligations enshrined in Article VI of the NPT and customary international law. The
allegation is developed in terms of (i) a continuing breach by the UK of its
obligations under Article VI of the NPT, (ii) a continuing breach by the UK of its
customary international law obligation of the same content, and (iii) a continuing
breach by the UK of its obligation to perform its international legal obligations in
good faith.” The essence of the claims that the Marshall Islands advances in its
Application and Memorial is thus that the UK is in persistent and bad faith breach of
its NPT and customary international law obligations over time. The claims do not
turn on an alleged single violation in the recent past but on an alleged continuing

breach over decades. The claims are in the nature of an alleged pattern of conduct.

20.  The United Kingdom recalls in passing what it stated in opening, namely, that
the Marshall Islands at no stage, ever, at any time in the past raised with the UK its
concerns or allegations or claims, notwithstanding fhis apparent apprehension of long-
term bad faith conduct by the United Kingdom. This goes to the UK’s objection to
jurisdiction, addressed in Part III.A below, to the effect that there is no justiciable
dispute between the Marshall Islands and the United Kingdom.

21.  The Marshall Islands proceeds, in its Application and Memorial, to
particularise its claims against the UK by way of a number of specific factual
allegations. These are based on an historical review, beginning in 1952, of “The UK
and the Nuclear Arms Race”,6 and a review of “The UK and Nuclear Disarmament”,
which opens with the allegation that “[d]uring the 1970s and 1980s, the UK

repeatedly refused to enter its nuclear weapons systems into the disarmament

* Application, paragraph 7; Memorial, paragraph 7.
% Application, paragraphs 24 ef seq.



negotiations of that time”.” The facts on which the Marshall Islands relies in its
Memorial in respect of its asserted obligations relating to nuclear disarmament begins
with a review of early UN General Assembly resolutions, through to developments
during the 1960s leading to the NPT, the conclusion of the NPT in 1968, and the
various five yearly NPT Review Conferences, starting in 1975.% The allegations
against the UK concerning nuclear disarmament are described in generic terms as the
breach of an obligation of conduct, being the failure to pursue in good faith
negotiations on nuclear disarmament, as well as the breach of an obligation of result
“for which the UK shares responsibility”, namely, that negotiations on nuclear

disarmament have not been concluded.’

22.  The allegation of a shared responsibility for a breach of Article VI of the NPT
and its claimed parallel customary international law obligation runs throughout the
Marshall Islands’ case. In generic terms, this goes to the UK’s preliminary objection,
addressed in Part III.C below, based on the absence from the proceedings of States
whose essential interests are engaged by the Marshall Islands’ claims. The Marshall
Islands’ allegations go beyond the generic, however, to a range of more specific
contentions that directly and individually engage the essential interests of other States.
These specific contentions include claims that the UK breached Article VI of the NPT
and asserted customary international law through conduct which inheres to: the
conclusion of the UK-U.S. Mutual Defence Agreement;' UK—France cooperation
including in respect of the conclusion of a bilateral Treaty for Defence and
Cooperation;'' and positions adopted by the UK in common with other NPT nuclear-

weapon States in multilateral fora.'?

23.  This is only the most cursory of reviews of the claims advanced by the
Marshall Islands, as is appropriate to a pleading raising objections of an exclusively
preliminary nature to jurisdiction and admissibility. Three features emerge from this

review, however, that are material for the preliminary objections that follow. First,

7 Application, paragraph 60; Memorial, paragraph 66.
® Memorial, Part 4, paragraph 111 ef seq.

° Memorial, paragraphs 214 and 222.

' Memorial, paragraphs 60—61.

! Memorial, paragraphs 62—64.

12 Memorial, paragraphs 76, 77, 81-92.
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the Marshall Islands’ claims are rooted in an alleged pattern of conduct by the UK
over decades, going back at least to the 1970s and 1980s. Second, the allegations
impugn the conduct of other States, both insofar as the allegations directly address
engagements between the UK and other States and insofar as they pertain to conduct
of the UK in common with other States. Third, an essential element of the Marshall
Islands’ case is that the UK shares responsibility with other States for the breaches

alleged by the Marshall Islands.

11



III. PRELIMINARY OBJECTIONS
TO JURISDICTION AND ADMISSIBILITY

24.  Against the contextual background just described, the United Kingdom
contends that the Marshall Islands’ Application is inadmissible and/or that the Court

lacks jurisdiction to hear the case on five distinct grounds:

(a) there is no justiciable “dispute” between the Parties, within the meaning of this

term in the Court’s Statute and Rules;

(b) the temporal limitation in the Marshall Islands’ Optional Clause Declaration

deprives the Court of jurisdiction;

© the Court lacks jurisdiction in consequence of the terms of the UK’s Optional
Clause Declaration which excludes jurisdiction inter alia in circumstances in
which the party instituting proceedings accepted the compulsory jurisdiction

of the Court only “for the purpose of the dispute” in question;

(d) the absence from the proceedings of States whose essential interests are

engaged by the claim; and

(e) the claim falls outside the judicial function of the Court and the Court should

therefore decline to exercise jurisdiction over it.

25.  These grounds of objections to jurisdiction and admissibility are addressed in
turn in the following sections. The second and third grounds are dealt with in the

same section as they both relate to Optional Clause Declarations.

A. There is no justiciable dispute between

the Marshall Islands and the United Kingdom

26.  The United Kingdom contends that, on the date of the filing of the Marshall
Islands’ Application, there was no justiciable dispute between the UK and the

Marshall Islands in relation to the UK’s obligations, whether arising under the NPT or
12



under customary international law, to pursue negotiations in good faith on effective
measures of nuclear disarmament. Consequently, the Court lacks jurisdiction to
address all of the Marshall Islands’ claims and/or those claims are inadmissible in

their entirety.
27.  This objection rests on two well-established legal principles:

(a) the conditions for the Court’s jurisdiction, including the existence of a legal

dispute, must be satisfied at the time of the Application; and

(b) no legal dispute can be said to exist where the State submitting the dispute has

given no notice thereof to the other State.

28.  The principle that jurisdiction must be assessed “on the date of the filing of the
act instituting proceedings” has been affirmed repeatedly by the Court."® The
existence of a dispute — a necessary condition for the exercise of the Court’s
jurisdiction in terms of Article 36(2) of the Statute of the Court — must also be
determined on that date. As the Court stated in Belgium v. Senegal: “what matters is
whether, on the date when the Application was filed, a dispute existed between the
Parties ...”"* In Croatia v. Serbia, the Court drew attention to the applicant State’s

responsibilities in this respect:

“... it must be emphasized that a State which decides to bring proceedings
before the Court should carefully ascertain that all the requisite conditions for
the jurisdiction of the Court have been met at the time proceedings are

nstituted. If this is not done and regardless of whether these conditions later

o

come to be fulfilled, the Court must in principle decide the question of

B E.g.: Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections,
Judgment, 1.C.J. Reports 1998, p. 9 at paragraph 44; Application of the International Convention on the
Elimination of All Forms of Racial Discrimination (Georgia v. Russian Federation), Preliminary
Objections, Judgment, 1.C.J. Reports 2011, p. 70 at paragraph 31.

“ Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment,
1.C.J. Reports 2012, p. 422 at paragraph 54.
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jurisdiction on the basis of the conditions that existed at the time of the

institution of the proceedings.”"

29.  Equally important is the customary law principle that the State intending to
institute proceedings must give notice to the other State. This principle is set out in

Article 43 of the ILC Articles on State Responsibility in the following terms:

“Article 43: Notice of claim by an injured State

1. An injured State which invokes the responsibility of another State
shall give notice of its claim to that State.
2. "The injured State may specify in particular:
(a) the conduct that the responsible State should take in order to cease the
wrongful act, if it is continuing;
(b) what form reparation should take in accordance with the provisions of

Part Two.” (emphasis added)

30. The United Kingdom draws attention to the highlighted language of Article
43(1) above, namely, that an injured State “shall give notice of its claim” to the State
whose responsibility it invokes. Significantly, Article 48(3) of the ILC Articles
extends the requirement of Article 43 to cases in which the responsibility of a State is
invoked by a State other than an injured State. The principle of prior notification thus
operates as a general principle in respect of claims alleging the international

responsibility of States.

31.  In introducing what was to become Article 43, the ILC Special Rapporteur
observed that it was analogous to Article 65 of the Vienna Convention on the Law of

Treaties,'® and that it was supported by the Court’s judgment in Certain Phosphate

" Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia
v. Serbia), Preliminary Objections, Judgment, 1.C.J. Reports 2008, p. 412 at paragraph 80.

'® Third report of the Special Rapporteur, Mr. James Crawford (52nd session of the ILC (2000),
A/CN.4/507/Add.2 paragraph 235) — Annex 3. Article 65 of the Vienna Convention reads as follows:
“1. A party which, under the provisions of the present Convention, invokes either a defect in its consent
to be bound by a treaty or a ground for impeaching the validity of a treaty, terminating it, withdrawing

14



Lands in Nauru.'” In that case, Australia had argued, inter alia, that Nauru’s claims
were inadmissible because they had not been submitted within a reasonable period of

time. In rejecting this objection, the Court noted:

“The Court ... takes note of the fact that Nauru was officially informed, at the
latest by letter of 4 February 1969, of the position of Australia on the subject
of rehabilitation of the phosphate lands worked out before 1 July 1967. Nauru
took issue with that position in writing only on 6 October 1983. In the
meantime, however, as stated by Nauru and not contradicted by Australia, the
question had on two occasions been raised by the President of Nauru with the
competent Australian authorities. The Court considers that, given the nature
of relations between Australia and Nauru, as well as the steps thus taken,

Nauru’s Application was not rendered inadmissible by passage of time.”"'®

32.  Addressing the issue of the notification of the claim, the ILC Special
Rapporteur observed that “[d]espite its flexibility and its reliance on the context
provided by the relations between the two States concerned, the Court does seem to
have had regard to the fact that the claimant State had effectively notified the
respondent State of the claim”, and that the respondent State’s awareness of the claim

was “sufficient”.'” The Special Rapporteur concluded:

“In the Special Rapporteur’s view, this approach is correct as a matter of

principle. There must be at least some minimum requirement of notification

from it or suspending its operation, must notify the other parties of its claim. The notification shall
indicate the measure proposed to be taken with respect to the treaty and the reasons therefor.

2. If, after the expiry of a period which, except in cases of special urgency, shall not be less than three
months after the receipt of the notification, no party has raised any objection, the party making the
notification may carry out in the manner provided in article 67 the measure which it has proposed.

3. If, however, objection has been raised by any other party, the parties shall seek a solution through
the means indicated in Article 33 of the Charter of the United Nations.

4. Nothing in the foregoing paragraphs shall affect the rights or obligations of the parties under any
provisions in force binding the parties with regard to the settlement of disputes.

5. Without prejudice to article 45, the fact that a State has not previously made the notification
prescribed in paragraph 1 shall not prevent it from making such notification in answer to another party
claiming performance of the treaty or alleging its violation.”

' Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, Judgment, 1.C.J.
Reports 1992, p. 240.

8 1d. at paragraph 36.

' Third report of the Special Rapporteur, Mr. James Crawford (52nd session of the ILC (2000),
A/CN.4/507/Add.2., paragraph 237 — Annex 3.
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by one State against another of a claim of responsibility, so that the
responsible State is aware of the allegation and in a position to respond to it
(e.g., by ceasing the breach and offering some appropriate form of reparation).
No doubt the precise form the claim takes will depend on the circumstances.
But the draft articles should at least require that a State invoking responsibility
should give notice thereof to the responsible State. In doing so, it would be
normal to specify what conduct on its part is required by way of cessation of
any continuing wrongful act, and what form any reparation sought should

take 5320

33.  The prior notification requirement in Article 43 also reflects another principle
| of general application relevant to the issue of the Court’s jurisdiction.”! The existence
of a dispute ratione materiae, actually rather than hypothetically, is a precondition for
the Court’s jurisdiction. In determining this, the Court’s settled jurisprudence
requires it to look beyond the assertion of the existence of a dispute by the applicant

State.” The issue is addressed by Rosenne in the following terms:

“Whether a dispute exists or not is a matter for objective determination by the
Court. It is dependent neither upon the subjective assertion by one party that a
dispute exists, nor upon an equally subjective denial by a party that a dispute
exists. For the purpose of this enquiry, the Court will need to be satisfied that
the claim of one party is actively opposed by the other. As the Court pointed
out in the South West Africa cases, it is not adequate simply to show that the

interests of the two parties are in conflict.”*

34. The prior notification requirement in Article 43 goes directly to the issue of

the establishment of the existence of a dispute over which the Court has jurisdiction,

20 Id. at paragraph 238.

I Sep. Op. of Judge ad hoc Mampuya, Ahmadou Sadio Diallo (Republic of Guinea v. Democratic
Republic of the Congo), Preliminary Objections, Judgment, 1.C.J. Reports 2007, p. 582 at p. 641.

2 For example: Qil Platforms (Islamic Republic of Iran v. United States of America), Preliminary
Objection, Judgment, I.C.J. Reports 1996, p. 803 at paragraph 16.

3 Rosenne, The Law and Practice of the International Court, 1920-2005 (4" ed., 2006), Volume II, p.
508.
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as it enables the Court to undertake an objective assessment of whether the claim of

the applicant State is positively opposed by the putative respondent State.

35.  The text of Article 43 was adopted by the ILC with no objections or proposed
amendments from any Government.”* The Commentary to the Article explains that
“the first step [by an injured State] should be to call the attention of the responsible
State to the situation, and to call on it to take appropriate steps to cease the breach and

: 2
to provide redress”. >’

36.  The prior notification of a dispute by the intended applicant State to the
intended respondent State is a common feature of compulsory dispute settlement
arrangements under international law. By way of example, Article 283 of the UN
Convention on the Law of the Sea (“UNCLOS”) establishes an “obligation to
exchange views”. By Article 286 of UNCLOS, this requirement of an exchange of
views is a precondition to the resort to compulsory procedures entailing binding
decisions. A similar approach, in broad terms, is evident in the field of international
trade, for example, under the World Trade Organisation’s Understanding on Rules
and Procedures Governing the Settlement of Disputes, which requires prior
consultations before a complaining party may request the establishment of a dispute
settlement panel. It is also a common feature in international investment dispute

settlement.

37.  The United Kingdom does not here draw direct analogies between UNCLOS,
WTO or other international compulsory dispute settlement procedures and the
compulsory jurisdiction of the Court pursuant to Optional Clause Declarations under
Article 36(2) of the Court’s Statute. The Court is sui gemeris. A proposition of
general application is nonetheless apparent — namely, that a State should “not be taken
entirely by surprise by the initiation of compulsory proceedings”.*® The language just

quoted, which comes from the recent award of the UNCLOS Annex VII Tribunal in

* Summary Record of the 2682™ Meeting of the International Law Commission, UN Doc.
A/CN.4/SR.2682, paragraph 38 — Annex 4.

3 Yearbook of the International Law Commission, 2001, vol. 1I, Part Two, UN Doc. A/56/10,
Commentary to Article 43, paragraph 3 — Annex 5.

% Mauritius v. United Kingdom, Award of 18 March 2015 at paragraph 382 (http://www.pca-
cpa.org/showpage.asp?pag_id=1429).

17



Mauritius v. United Kingdom (and appears in a part of that award where the Tribunal
found against the UK), encapsulates a salutary principle of general application in the
field of international dispute settlement that rests on and reflects the terms of Article

43(1) of the ILC Articles on State Responsibility.

38.  The Court’s recent jurisprudence, while not addressing Article 43 of the ILC
Articles in terms, authoritatively endorses the requirement of the prior notification of
claims as a pre-condition to the existence of a justiciable dispute over which it will
have jurisdiction. The United Kingdom relies in this regard on the Court’s judgments

in the Georgia v. Russia and Belgium v. Senegal cases.”’

39.  In Georgia v. Russia, in determining whether a legal dispute existed between
Georgia and Russia at the time of the filing of the Application, the Court undertook a
detailed review of relevant diplomatic exchanges, documents and statements. The

Court’s assessment of this evidence was guided by the following observation:

“... a dispute is more likely to be evidenced by a direct clash of positions
stated by the two Parties about their respective rights and obligations in
respect of the elimination of racial discrimination, in an exchange between
them, but, as the Court has already noted, there are circumstances in which the
existence of a dispute may be inferred from the failure to respond to a

claim.”?®

40.  The Court’s analysis of the evidence ran to over eighty paragraphs, covering
numerous instances of official Georgian and Russian practice from 1992 to 2008.%°
The Court found that most of the documents and statements before it failed to
evidence the existence of a dispute, because they did not contain any “direct

criticism” against the respondent, did not amount to an “allegation” against the

2" Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judgment, 1.C.J. Reports
2011, p.70; Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment, 1.C.J. Reports 2012, p. 422.

2 Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judgment, 1.C.J. Reports
2011, p. 70 at paragraph 37.

» Id. at paragraphs 31-113.
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respondent, or were not otherwise of a character that was sufficient to found a

justiciable dispute between the parties.*

41.  Having dismissed nearly all the evidence put before it, the Court ultimately
based its finding on the existence of a legal dispute between the parties on “exchanges
between the Georgian and Russian representatives in the Security Council on 10
August 2008, the claims made by the Georgian President on 9 and 11 August and the
response on 12 August by the Russian Foreign Minister ...”*! Crucial to this finding
was the weight attached to the fact that the Russian Foreign Minister had expressly
acknowledged (and dismissed) the accusation by the Georgian President that Russia

was carrying out ethnic cleansing.

42.  In Belgium v Senegal, the Court similarly carried out a systematic review of
the diplomatic exchanges that had preceded the filing of the Application in order to
ascertain if the dispute had been properly notified to Senegal. The core of the Court’s

analysis is found in the following passages:

“54.  While it is the case that the Belgian international arrest warrant
transmitted to Senegal with a request for extradition on 22 September 2005
(see paragraph 21 above) referred to violations of international yhumanitarian
law, torture, genocide, crimes against humanity, war crimes, murder and other
crimes, neither document stated or implied that Senegal had an obligation
under international law to exercise its jurisdiction over those crimes if it did
not extradite Mr. Habré. In terms of the Court’s jurisdiction, what matters is
whether, on the date when the Application was filed, a dispute existed
between the Parties regarding the obligation for Senegal, under customary
international law, to take measures in respect of the above-mentioned crimes
attributed to Mr. Habré. In the light of the diplomatic exchanges between the
Parties reviewed above (see paragraphs 21-30), the Court considers that such a
dispute did not exist on that date. The only obligations referred to in the

diplomatic correspondence between the Parties are those under the Convention

30 Id. at paragraphs 65, 67, 77, 84, 86-87, 89 and 92.
3! Id_ at paragraph 113.
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43.

against Torture. It is noteworthy that even in a Note Verbale handed over to
Senegal on 16 December 2008, barely two months before the date of the
Application, Belgium only stated that its proposals concerning judicial co-
operation were without prejudice to ‘the difference of opinion existing
between Belgium and Senegal regarding the application and interpretation of
the obligations resulting from the relevant provisions of the [Convention
against Torture]’, without mentioning the prosecution or extradition in respect
of other crimes. In the same Note Verbale, Belgium referred only to the crime
of torture when acknowledging the amendments to the legislation and
Constitution of Senegal, although those amendments were not limited to that
crime. Under those circumstances, there was no reason for Senegal to address
at all in its relations with Belgium the issue of the prosecution of alleged
crimes of Mr. Habré under customary international law. The facts which
constituted those alleged crimes may have been closely connected to the
alleged acts of torture. However, the issue whether there exists an obligation
for a State to prosecute crimes under customary international law that were
allegedly committed by a foreign national abroad is clearly distinct from any
question of compliance with that State’s obligations under the Convention

against Torture and raises quite different legal problems.

55. The Court concludes that, at the time of the filing of the Application,
the dispute between the Parties did not relate to breaches of obligations under
customary international law and that it thus has no jurisdiction to decide on

Belgium’s claims related thereto.”*

As these passages indicate, the prior notification by an applicant State to an

intended respondent State of the specifics of the claims that the applicant has in

contemplation was held by the Court to be a precondition to the establishment of the

Court’s jurisdiction.

32 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment,
1.C.J. Reports 2012, p. 422 at paragraphs 54-55.
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44,

In the United Kingdom’s submission, a number of general and important

conclusions can be drawn from the Court’s judgments in Georgia v. Russia and

Belgium v. Senegal.

(a)

(b)

(©

(d)

A justiciable dispute cannot be said to exist between two States where one of
the parties is not aware of the claim and is thus denied the opportunity to

respond to it.

The existence of a dispute will normally be demonstrated through evidence of
a direct clash of positions over respective rights and obligations, normally
shown in exchanges between the parties prior to the filing of the dispute. In
some circumstances, the existence of a dispute may be inferred from a failure
to respond to a claim,® an exception which is itself predicated on the
assumption that the State failing to respond must be afforded an opportunity to

do so.

A claim must be notified by the State intending to institute proceedings in
terms that are clear, specific and directed to the State whose responsibility will
be invoked. For example, a State that gives notice of a dispute of non-
compliance with certain treaty obligations will not ipso facto have given
adequate notice of a dispute in respect of any coextensive rule of customary
international law because of the “different legal problems” engaged in these

two situations.>*

Even where a dispute on wider issues exists between two States, and is amply
evidenced in statements and documents, the Court will still expect the
existence of the dispute before it to be established through evidence that
relates specifically to the terms of the dispute as submitted to it. Incidental

references as part of a larger claim will not therefore suffice.®

% Jd. at paragraph 37.

3 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment,
1.C.J. Reports 2012, p. 422 at paragraph 54.

% Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judgment, 1.C.J. Reports
2011, p. 70 at paragraph 63.
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45.  The facts and circumstances of the Marshall Islands’ claimed dispute with the
United Kingdom are a world apart from those in either Georgia v. Russia or Belgium
v. Senegal. In both of these cases, the applicant State was able to show multiple
diplomatic exchanges with the respondent State on the subject-matter of the dispute
that was subsequently brought to the Court. Even this was not always sufficient to
establish a justiciable dispute in respect of every aspect of the claim that was

subsequently submitted to the Court.

46.  In stark contrast, in its Memorial, the Marshall Islands refers to only two
statements in support of its claim of the existence of a dispute with the UK. However,
neither the content of these statements nor the circumstances in which they were made
provide any evidence of the existence of a dispute between the Marshall Islands and
the United Kingdom on 24 April 2014, the date of the filing of the Marshall Islands’

Application instituting proceedings.

47.  In the first of these statements relied upon by the Marshall Islands, made on 26
September 2013 at the UN High Level Meeting on Nuclear Disarmament, the
Minister of Foreign Affairs of the Marshall Islands urged “all nuclear weapon states
to intensify efforts to address their responsibilities in moving towards an effective and
secure disarmament”.*® The statement did not specifically mention the United
Kingdom, and could not in any way be viewed by the UK as invoking its
responsibility under international law for any breach of the NPT or of customary
international law. Furthermore, and crucially, urging States to intensify efforts in a
certain direction neither entails nor implies that those States are not complying with
international law. The Marshall Islands’ Memorial also quotes from this statement
selectively, omitting to refer to the sentence which precedes the one it cites, viz:
“Disarmament comes with political will — and we affirm and welcome bilateral

progress in this regard, including between the United States and Russia”.*’

36 Memorial, paragraph 98 and Annex 71.
37 Memorial, Annex 71.
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48.  The second statement relied upon by the Marshall Islands was made just over
two months before the filing of the Application before the Court. It was made at a
conference at which the United Kingdom was not present.’®* The Marshall Islands

took no steps to bring this statement to the attention of the United Kingdom.

49.  As noted by the ILC Special Rapporteur on State Responsibility,z’9 it may
suffice for the purposes of Article 43 that a respondent State is aware of the claim. In
the present case, however, it is clear both that the United Kingdom was not in any
way aware of the claim and that the Marshall Islands failed to take even the minimum
steps required to make the UK aware of it. On the occasion of the UN High Level
Meeting on Nuclear Disarmament, where the Marshall Islands made the first of the
statements mentioned above, a ministerial representative of the UK Government was
present. However, the official statement made by the UK on that occasion contains
no reference to the Marshall Islands’ statement.*’ It is inconceivable that a serious
allegation about UK compliance with the nuclear regime would have attracted no
comment from a UK Minister at a meeting devoted precisely to those issues. The
reality is that the Marshall Islands’ statement could not possibly have been understood
by anyone as invoking the responsibility of the UK for a breach of international law,

and thus as requiring a response.

50.  The Marshall Islands has had other opportunities to notify the UK of its
claimed dispute with the UK. In 2010, on the occasion of the NPT Review
Conference, the UK gave a detailed statement about its progress on each of the
thirteen steps on the implementation of Article VI which had been set out at the 2000
NPT Review Conference;"' the Marshall Islands did not raise any issue with it. In
September 2013, the UK’s FCO Minister of State, the Rt. Hon Hugo Swire MP,
visited the Marshall Islands over a period of two days during the 44th Pacific Islands

forum meeting, when the UK and the Marshall Islands co-hosted an event on climate

*¥ Memorial, paragraph 100.

** See supra paragraph 32.

“0 Statement on behalf of France, the UK and the US by Minister Alistair Burt, Parliamentary Under
Secretary of State, United Kingdom of Great Britain and Northern Ireland, at the UN General
Assembly High Level Meeting on Nuclear Disarmament, 26 September 2013 — Annex 6.

1 UK Statement to the 2010 Non-Proliferation Treaty Review Conference by Ambassador John
Duncan, Ambassador for Multilateral Arms Control and Disarmament, 21 May 2010 — Annex 2.
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change. On 26 February 2014, only a few weeks before the filing of the Application
that commenced these proceedings, the newly designated UK Ambassador visited the
Marshall Islands to present his credentials. During his visit, the Ambassador had
meetings with the President and the Foreign Minister of the Marshall Islands, as well
as other ministers. On none of these occasions was the Marshall Islands’ claim, or

any of the issues behind it, raised.

51.  The Marshall Islands is not assisted by the contention that it has locus standi
not only on the grounds that it is “an injured State within the definition provided by
Article 42 (b)(ii)”, but also by virtue of the erga omnes nature of the claimed
obligation to negotiate.*> As noted above, however, by effect of Article 48(3) of the
ILC Articles, the prior notification requirement applies equally to States other than
injured States as it does to injured States. The critical issue is that the State whose
international responsibility is invoked must be notified of the claim and afforded an

opportunity to respond.

52. The Marshall Islands is evidently sensitive to these shortcomings as it attempts
to establish that the UK was on notice of its claims. However, its attempts to show
that the United Kingdom has opposed the Marshall Islands’ claims rest on generic and
irrelevant assertions.”” At the point at which its Application instituting proceedings
was filed with the Court, the Marshall Islands had not taken even the most basic steps
to notify its claim to, or any aspect of its apparent dispute or even disagreement with,
the United Kingdom. There was no conflict of legal positions between the Marshall
Islands and the United Kingdom. Particularly in a case where the basis for the claim
is the allegation that an obligation to negotiate in good faith has been breached, it is
remarkable that proceedings were instituted without making any attempt to give any

prior notice of the claims.

53.  In the United Kingdom’s contention, the failure of the Marshall Islands in any

way to notify the United Kingdom of its claims renders the claimed dispute non-

2 Memorial, paragraph 103.
* Memorial, paragraph 101.
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justiciable. The Court accordingly lacks jurisdiction to address the claims and/or they

are inadmissible.

B. The Marshall Islands’ claim is excluded in consequence

of the Optional Clause Declarations of the Parties

54.  In addition or in the alternative to the objection set out above that there is no
justiciable dispute between the Marshall Islands and the United Kingdom, the UK
submits that the Marshall Islands’ claim is excluded in consequence of the Optional
Clause Declarations of the Parties. The UK advances two submissions under this
heading: first, that the temporal limitation in the Marshall Islands’ Optional Clause
Declaration, excluding the Court’s jurisdiction in respect of situations or facts prior to
17 September 1991, deprives the Court of jurisdiction over the entirety of the
Marshall Islands’ claim; second, and distinct from the preceding, that the Court lacks
jurisdiction as the Marshall Islands, by its Optional Clause Declaration of 24 April
2013, accepted the compulsory jurisdiction of the Court only “for the purpose of the
dispute” that it now alleges with the UK. Following some brief further contextual
discussion of the Parties’ Optional Clause Declarations, these submissions are

developed in turn below.

(1) The Parties’ Optional Clause Declarations

55.  The UK and RMI Optional Clause Declarations are set out and briefly
addressed at paragraphs 15—18 above. The relevant part of the UK Optional Clause
Declaration that is germane for present purposes is the exclusion at paragraph 1(iii) of

the Declaration, which states as follows:

“IThe UK accepts the compulsory jurisdiction of the Court over all disputes
other than] any dispute in respect of which any other Party to the dispute has
accepted the compulsory jurisdiction of the International Court of Justice only
in relation to or for the purpose of the dispute; or where the acceptance of the

Court’s compulsory jurisdiction on behalf of any other Party to the dispute
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was deposited or ratified less than twelve months prior to the filing of the

application bringing the dispute before the Court.”

56.  The Marshall Islands Optional Clause Declaration is dated 24 April 2013. The
relevant part of the Declaration that is germane for present purposes is the acceptance

therein of the compulsory jurisdiction of the Court

“over all disputes arising after 17 September 1991, with regard to situations or

facts subsequent to the same date”.

57.  As the Court has repeatedly said, “one of the fundamental principles of its
Statute is that it cannot decide a dispute between States without the consent of those
States to its jurisdiction”.** In the present case, the sole basis of jurisdiction advanced
by the Marshall Islands is the respective Optional Clause Declarations of the Parties.
It is uncontroversial that the Court will only have jurisdiction in respect of matters

engaged by the common ground of these two Declarations.

58. Before turning to the grounds of objection on which the United Kingdom

relies, two preliminary observations are warranted.

59.  First, the Marshall Islands’ Optional Clause Declaration is dated 24 April
2013. The Marshall Islands’ Application instituting proceedings against the United
- Kingdom is dated exactly, to the day, 12 months later, i.e., 24 April 2014.

60. The UK is the only NPT nuclear-weapon State to have accepted the
compulsory jurisdiction of the Court under Article 36(2) of the Statute. The UK is the
only one of the 9 putative respondents of the Marshall Islands’ Applications
instituting proceedings of 24 April 2014 that is both bound by Article VI of the NPT
and in respect of whom the Marshall Islands could have had any (however remote)
informed hope of sustaining a case before the Court. Although this is a circumstantial

appreciation, it is evident beyond any reasonable contention that the Marshall Islands’

“ For example, East Timor (Portugal v. Australia), Judgment, 1.C.J Reports 1995, p.90 at paragraph
26, and the cases cited therein.
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Optional Clause Declaration was aimed specifically at proceedings initiated 12
months later against the United Kingdom. Any other claim by the Marshall Islands

would be disingenuous.

61.  Second, as the extract from the UK’s Optional Clause Declaration set out at
paragraph 55 above indicates, the UK Declaration includes a commonly used 12-
months anti-ambush clause which excludes the Court’s jurisdiction in the case of
disputes “where the acceptance of the Court’s compulsory jurisdiction on behalf of
any other Party to the dispute was deposited or ratified less than twelve months prior

to the filing of the application bringing the dispute before the Court”.

62.  On the issue of the calculation of the 12-month period, the United Kingdom
observes that it is standard practice in international litigation to begin the calculation
of time periods the day affer a notice is received. The reason for this is to avoid
disputes about the exact time of the day of receipt of the notice when the clock begins
to run for purposes of the calculation of time periods.45 Were this practice to be
applied to the calculation of the 12-month time period in the UK Optional Clause
Declaration, the Marshall Islands’ Application instituting proceedings against the UK
would fall short of the 12-month period by one day, i.e., the 12-month period from the
filing of the Marshall Islands’ Optional Clause Declaration dated 24 April 2013
would have begun to run from 25 April 2013 and expired on 25 April 2014, one day
after the filing of the Marshall Islands’ Application instituting proceedings. The UK
is content to rest its objections to jurisdiction and admissibility on the grounds
developed elsewhere in this pleading, which engage considerations of greater moment
and principle than the technicality of whether the Marshall Islands’ Application was
filed a day carly. The issue of the timing of the Marshall Islands’ Application is
touched upon nonetheless as it goes to an appreciation of the questionable character of

the Marshall Islands’ claim against the UK.

* This standard practice in respect of the calculation of time periods is reflected in numerous
international instruments — e.g. Article 2(6) of the UNCITRAL Arbitration Rules of 2010 (“For the
purpose of calculating a period of time under these Rules, such period shall begin to run on the day
Jollowing the day when the notice is received.”) and the 1972 Council of Europe European Convention
on the Calculation of Time Limits (cited here for illustration purposes only as the UK is not a party to it
and it self-evidently does not apply to these proceedings).
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(2) The Court lacks jurisdiction in consequence of the ratione temporis

exclusion in the Marshall Islands’ Optional Clause Declaration

63. It is well-established that, as a consequence of the condition of reciprocity
provided for in Article 36(2) of the Statute, any limitation ratione temporis contained
in the Optional Clause Declaration of one of the parties to a dispute “holds good as
between the Parties” and that consequently “jurisdiction is conferred on the Court
only to the extent to which the two Declarations coincide in conferring it”.*® On this
basis, by reference to the temporal limitation in the Marshall Islands’ Optional Clause
Declaration, the potential jurisdiction of the Court in the present case is restricted to
“... disputes arising after 17 September 1991, with regard to situations or facts

subsequent to the same date”.

64.  The United Kingdom submits that, if (which, for the reasons set out above, is
denied) there is a justiciable dispute between the United Kingdom and the Marshall
Islands, it is not a dispute that is properly amenable to adjudication by the Court
simply by reference to situations or facts subsequent to 17 September 1991 but rather
is a dispute that turns on the alleged continuous conduct of the United Kingdom
stretching from the entry into force of the NPT on 5 March 1970 until the present.
This being the case, following the settled jurisprudence of the Court, as a material
component of the dispute falls outside the Court’s jurisdiction ratione temporis, the
Marshall Islands’ claim against the UK falls outside the jurisdiction of the Court in

toto.

65. As noted in Part I1.C above (paragraphs 19-23), the Marshall Islands’ claim
against the UK alleges a continuous breach by the UK in the nature of a bad faith
pattern of conduct going back at least to the 1970s and 1980s. Given this, the critical
question for purposes of evaluating the UK’s objection to jurisdiction under the
present heading is whether the “situations or facts” to which the Court would have to

have regard in the exercise of its judicial function properly require an appreciation of

* Case Concerning Legality of Use of Force (Yugoslavia v. Belgium), Provisional Measures, Order of
2 June 1999, 1.C.J. Reports 1999, p. 124 at paragraph 30.
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situations or facts prior to the date from which, pursuant to the applicable Optional
Declaration Clauses, the Court can exercise its jurisdiction (hereafter referred to, for
ease of reference, as the “critical date”). Both the Court and the Permanent Court
before it have consistently stated that the relevant situations or facts in this context are
those which must be considered as being “the source of the dispute” or its “real

cause”.¥’

66.  The essence of the Marshall Islands’ case is that Article VI of the NPT and
customary international law impose on the United Kingdom an obligation to pursue in
good faith and to conclude negotiations to cease the nuclear arms race and to achieve
nuclear disarmament in all its aspects and that the United Kingdom is in continuing

breach of this obligation.*®

67. By reference to the Marshall Islands’ Memorial, the “source” or “real cause”
of the alleged dispute is alleged conduct of the United Kingdom relative to Article VI
of the NPT, which entered into force on 5 March 1970, over 20 years before the
critical date in this case. The veracity of this proposition that the “situations or facts”
of this dispute date back to the commencement of the United Kingdom’s obligation

under Article VI is amply demonstrated by the fact that:

(a) the Marshall Islands’ central allegation against the United Kingdom is that it is
in continuing breach of its obligations under the NPT and customary

international law;49

(b) the Marshall Islands’ Memorial contains a repeated refrain that the United
Kingdom has failed to comply with its obligations in the 45 years since the

NPT entered into force®® and that the purpose of the Application is to “ensure

7 Electricity Company of Sofia and Bulgaria Judgment, 1939 PCIlJ, Series A/B No. 77 at p. 82,
approved and applied by the ICJ in Case concerning Right of Passage over Indian Territory (Merits),
Judgment of 12 April 1960: 1.C.J. Reports 1960, p. 6 at p. 35, and Certain Property (Liechtenstein v.
Germany), Preliminary Objections, Judgment, 1.C.J. Reports 2005, p. 6 at paragraph 44.

* Memorial, paragraph 7.

* Memorial, paragraph 7.

% Memorial, paragraphs 6, 213, 221.
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(©)

68.

that the legal obligations undertaken 45 years ago by the UK in the context of

the NPT do indeed deliver the promised result”;’' and

the Marshall Islands recites and relies upon numerous examples of the United
Kingdom’s approach to nuclear weapons and disarmament, dating back to the
entry into force of the NPT. The United Kingdom does not, in this regard, in
this pleading, enter into any discussion of the merits of these allegations, but

notes simply, by way of example, that the Memorial asserts inter alia that:

i. the Royal Navy has maintained unbroken nuclear weapons patrols since

19683

ii. the Mutual Defence Agreement, originally concluded by the UK and the
United States in 1958, and most recently extended in 2014, is a breach of
Article VI of the NPT;>

iii. during the 1970s and 1980s the UK repeatedly refused to enter its nuclear

weapon systems into the disarmament negotiations of the time;>*

iv. the UK refused to allow its nuclear weapons to be included in the
negotiations on reductions to nuclear arsenals following the end of the

Cold War;55 and
v. Mrs Thatcher sought and received assurances from the United States that
the supply of Trident missiles to the UK would not be affected by any

future arms control agreement between the US and Russia.”®

While the Marshall Islands also refers to and relies upon more recent

allegations against the United Kingdom, these situations or facts merely constitute, in

! Memorial, paragraph 10.
32 Memorial, paragraph 35.
%3 Memorial, paragraph 61.
**Memorial, paragraph 66.
% Memorial, paragraph 69.
% Memorial, paragraph 70.
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the context of the Marshall Islands’ allegations against the UK, a continuation of a
prior course of conduct on which the Marshall Islands relies to establish a violation by
the United Kingdom of its continuing obligations under the NPT and customary
international law. It is clear from the jurisprudence of both the Court and the
Permanent Court that an applicant State cannot evade the effects of a temporal
restriction on the Court’s jurisdiction simply by pointing to conduct occurring after

the critical date.

69.  In Phosphates in Morocco, the Permanent Court rejected Italy’s contentions
that the temporal reservation was not triggered because (i) certain acts which, it was
alleged, represented unlawful acts per se were accomplished after the critical date, (ii)
these acts, taken in conjunction with earlier acts to which they were closely linked,
constituted as a whole a single, continuing and progressive illegal act which was not
fully accomplished until after the crucial date, and/or (iii) the earlier acts gave rise to
a breach of international law which continued to exist after the critical date. In so

concluding, the Permanent Court emphasised that:

“... it would be impossible to admit the existence of such a relationship
between a dispute and subsequent factors which either presume the existence
or are merely the confirmation or development of earlier situations or facts

constituting the real causes of the dispute.”*’

70.  In the present case, it is clear that the more recent situations or facts relied
upon by the Marshall Islands to sustain its claim are precisely caught by this

description.

71.  The Court adopted the same approach in Certain Property (Liechtenstein v.
Germany). The issue in that case was whether the dispute related to events occurring
in the 1990s, namely the decisions of the German courts in the Pieter van Laer
Painting case, or whether the “source” or “real cause” of the dispute was the Decrees

of 1945, under which the painting in question had been confiscated, and the

%7 Phosphates in Morocco, Judgment, Preliminary Objections, 1938 PClJ, Series A/B No. 74 at p. 24.
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Settlement Convention of 1952, which the German courts held deprived them of

jurisdiction to hear the case. The Court considered that:

“... the present dispute could only relate to the events that transpired in the
1990s if, as argued by Liechtenstein, in this period, Germany either departed
from a previous common position that the Settlement Convention did not
apply to Liechtenstein property, or if German courts, by applying their earlier
case law under the Settlement Convention for the first time to Liechtenstein

property, applied that Convention ‘to a new situation’ after the critical date.”®

72.  Applying this analysis to the present case, the Marshall Islands cannot
establish that the United Kingdom’s recent conduct departs from a previous position
that it had adopted, nor that it represents a new situation arising after 17 September
1991, i.e. the critical date for present purposes. On the contrary, the whole thrust and
logic of the Marshall Islands’ case is that the United Kingdom has, since 1970,

consistently failed to comply with its obligations arising from the NPT.

73.  In assessing whether a temporal reservation to jurisdiction applies, the claim
must be looked at as a whole. In circumstances where a claim is, on its face, based
upon an alleged continuous course of conduct, it is not permissible for an applicant
State to disavow its reliance on earlier conduct in order to characterise the dispute as
arising after the critical date. The (then) Federal Republic of Yugoslavia’s (“FRY”’)
attempt to do precisely that was firmly rejected by the Court in its Provisional
Measures Order in the Legality of Use of Force case. In that case, the Court focused
on the first part of the reservation — the date on which the dispute had arisen — but the
analysis is equally applicable to establishing the date of the “situations or facts” of a
dispute. The critical date in the FRY reservation was 25 April 1999. The Court noted
that it was established that the bombings in question began on 24 March 1999 and had
been conducted continuously over a period extending beyond 25 April 1999. In those

circumstances, the Court had no doubt that the legal dispute arose between the FRY

58 Certain Property (Liechtenstein v. Germany), Preliminary Objections, Judgment, 1.C.J. Reports
2005, p. 6 at paragraph 48.
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and the NATO respondent States well before the critical date and that the FRY could

not rely on each individual air attack as giving rise to a separate dispute.’ ?

74.  In the present case, the claimed dispute relates to a continuing obligation of
the United Kingdom dating back to 5 March 1970. The Marshall Islands cannot
evade the effect of their temporal reservation by suggesting that the later allegations

give rise to a separate dispute.

75.  In summary, the United Kingdom submits that the “source” or the “real cause”
of the alleged dispute arose well before 17 September 1991 and that the Court

accordingly lacks jurisdiction ratione temporis in respect of the entire dispute.

(3) The Court lacks jurisdiction as the Marshall Islands’ acceptance of the
Court’s compulsory jurisdiction was only for the purposes of the present dispute

76.  The Marshall Islands’ Optional Clause Declaration was deposited with the
Secretary-General of the United Nations on 24 April 2013. The present Application
was filed with the Court on 24 April 2014. As noted above, this cannot be attributed
to a mere coincidence of timing. On the contrary, it is the clearest possible indication
that the Marshall Islands accepted the compulsory jurisdiction of the Court “for the
- purpose of” enabling it to bring the present claim against the United Kingdom, within
the meaning of this phrase in the reservation in paragraph 1(iii) of the United

Kingdom’s Optional Clause Declaration.

77.  The appropriate principles for the interpretation of Optional Clause
declarations and reservations were restated by the Court in Fisheries Jurisdiction

(Spain v Canada).* In particular, the Court found, inter alia, as follows:

(a) Conditions or reservations do not derogate from a wider acceptance already

given, but operate to define the parameters of the State’s acceptance of the

% Legality of Use of Force (Yugoslavia v. Belgium), Provisional Measures, Order of 2 June 1999,
1.C.J. Reports 1999, p.124 at paragraphs 28-29.

% Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, 1.C.J. Reports 1998,
p. 432 at paragraphs 44-56.
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compulsory jurisdiction of the Court. There is therefore no reason to interpret

them restrictively.

(b) Every declaration and reservation must be interpreted “as it stands”, having

regard to the words actually used.

(c) The Court should not base itself on a purely grammatical interpretation of the
text but must seek the interpretation which is in harmony with a natural and

reasonable way of reading the text:

i. since a declaration under Article 36(2) of the Statute is a unilaterally
drafted instrument, the Court may place emphasis on the intention of the

depositing State;

ii. the intention of a reserving State may be deduced not only from the text of
the relevant clause, but also from the context in which the clause is to be
read and from evidence regarding the circumstances of its preparation and

the purposes intended to be served.

78.  Applying these principles to the present case, the United Kingdom submits
that the jurisdiction of the Court is excluded by operation of the “for the purpose of”
reservation in the UK’s Optional Clause Declaration. The natural and reasonable
interpretation of the language used is supported by the drafting history of the UK’s

Declaration and reservation.

79.  The United Kingdom first entered a reservation in these terms in 1957, as a
reaction to concerns raised by the Right of Passage case, in which Portugal launched
proceedings against India just three days after depositing an Optional Clause
Declaration phrased in general terms with the United Nations Secretary-General.®!
As the UK Secretary of State for Foreign Affairs stated in Parliament, the wording of

the new reservation sought to prevent an “ambush”:

' M Wood, “The United Kingdom’s Acceptance of the Compulsory Jurisdiction of the International
Court” in Festskrift til Carl August Fleischer (eds. O Fauchald/H Jakhelln/A Syse) (2006) at pp. 632ff.
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“... I am advised that when our standing acceptance was originally deposited,
it was only intended to compel us to appear before the Court at the instance of
countries which had likewise deposited a standing acceptance of the Court’s

compulsory jurisdiction.

Accordingly, one of our new reservations, which was intended to meet this
point, specifically excludes disputes in which the other party has accepted the
compulsory jurisdiction of the Court only for the purposes of that particular

dispute.”®*

80.  The United Kingdom submits that the present case falls within both the
language and the spirit of the “for the purpose of” reservation. The Marshall Islands
cannot rely on the fact that its Optional Clause Declaration is expressed in general
terms and could potentially lead to claims being filed against the RMI in the future.
The same could have been said of the Portuguese Declaration in the Right of Passage
case, but it is clear that reliance on such a general declaration fell within the mischief

that the reservation was designed to avoid.

81.  The United Kingdom contended in its Preliminary Objections to the Court’s
jurisdiction in Legality of Use of Force (Yugoslavia v United Kingdom) as follows:*

“Although it is ostensibly couched in general terms, the FRY declaration was
in reality deposited for the purpose of the present dispute. That is clear from
the attempt to accept the jurisdiction of the Court with regard to the military
action by the United Kingdom and other Respondents while excluding from
the jurisdiction of the Court the FRY actions to which that was a response, as
well as from the delay of only three days between the deposit of the
declaration and the filing of the Application in the present case.”

(emphasis added)

62 Selwyn Lloyd, House of Commons Debate, 8 November 1957, Cols 472-475 — Annex 7.
% Preliminary Objections of the United Kingdom of 20 June 2000 at paragraph 4.27.
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82.  In the present case, although the Marshall Islands delayed the filing of their
Application until a date exactly 12 months after it had deposited its Declaration, the
alacrity with which the Application was filed is just as clear a betrayal of the Marshall
Islands’ true purpose in accepting the Court’s compulsory jurisdiction. The United
Kingdom accordingly submits that the Court lacks jurisdiction in the present case in
consequence of the “for the purpose of” reservation in the United Kingdom’s

Optional Clause Declaration.

C. The Marshall Islands’ claim is excluded in consequence of the absence

from the proceedings of States whose essential interests are engaged by the claim

83. In addition or in the alternative to the preceding grounds of preliminary
objection to jurisdiction and admissibility, the United Kingdom contends that the
specific allegations advanced against the UK by the Marshall Islands are such that
they directly and unavoidably engage the interests of States which are not before the
Court. In consequence, the Marshall Islands’ Application is inadmissible and/or the

Court lacks jurisdiction to address the claim in the absence of these essential parties.

84.  This objection to admissibility and/or jurisdiction rests on the principle
enunciated in the Monetary Gold case. As a matter of simple logic, the United
Kingdom cannot conduct, still less conclude, nuclear disarmament negotiations on its
own. Moreover, it is evident from a closer analysis of the specific allegations of
breach made against the UK that other NPT nuclear-weapon States (i) have taken and
are taking positions that are identical to — or, for present purposes, bear no material
difference from — the position of the UK on various conferences, initiatives and
resolutions regarding nuclear disarmament (as is evident, infer alia, from joint
statements by the UK, the US and France, and by the five permanent members of the
Security Council on several occasions), and/or (ii) are counterparties to the
agreements or specific examples of cooperation which are alleged to constitute
specific violations by the UK of its obligations under Article VI of the NPT or
customary law. The Court cannot, in consequence, rule on the conduct of the United
Kingdom without concurrently necessarily and inevitably evaluating the lawfulness of
the conduct of other States. It follows that a determination by the Court of whether
the United Kingdom is in breach of its obligations would not only affect the legal
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interests of other NPT nuclear-weapon States but that those interests would “form the
very subject matter” of the decision® and/or that the decision would inevitably imply
“an evaluation of the lawfulness of the conduct of another State which is not a party

to the case”.®

85.  Before turning to this issue, two preliminary observations are warranted.
First, the United Kingdom notes that the Marshall Islands has a long-standing dispute
with the United States over claimed U.S. responsibility for and compensation in
respect of radiation-related health issues among Marshall Islanders. This dispute is
reflected in legal proceedings before U.S. domestic courts, in diplomatic exchanges in
the international arena, and in RMI political engagement with the U.S. Administration
and Congress in Washington D.C. These claims relate to the effects of the U.S.
nuclear testing programme in the Marshall Islands between 30 June 1946 and 18
August 1958. As is apparent from publicly available U.S. Congressional documents,
in September 2000, the Marshall Islands submitted a “Changed Circumstances”
request to the United States Congress “seeking additional compensation and remedies
for injuries and losses to the people of the Marshall Islands arising from the U.S.
nuclear testing program at Enewetak and Bikini atolls from 1946 to 1958”.¢ Against
this background, press reports citing Marshall Islands officials and political figures
suggest that “the filing of the cases [before the International Court of Justice] was
driven by a long-held frustration with the United States over its denial of

responsibility for radiation health issues among islanders”.®’

86.  Second, as noted in opening, in parallel with its Application instituting
proceedings against the United Kingdom, the Marshall Islands filed eight other
broadly similar Applications instituting proceedings, one against each of China,
France, India, Israel, North Korea, Pakistan, Russia and the United States. The

Marshall Islands also initiated proceedings in parallel, and on broadly similar

8 Case of the Monetary Gold Removed from Rome in 1943 (Preliminary Question), Judgment 1.C.J.
Reports 1954, p.19 at p. 32.

5 East Timor (Portugal v. Australia), Judgment, 1.C.J. Reports 1995, p. 90 at paragraph 29.

5 Report Evaluating the Request of the Government of the Republic of the Marshall Islands Presented
to the Congress of the United States of America, November 2004 — Annex 8.

7 Kyodo News/PacNews report, 11 August 2014, citing Annette Note and Abacca Maddison,
respectively the deputy chief of mission at the Marshall Islands’ embassy in Japan and a former
Marshall Islands senator — Annex 9.
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grounds, against the United States in the United States District Court for the Northern
District of California.

87.  The implication of these parallel filings, which is reflected also in the detail of
the Marshall Islands’ claim against the UK, is that the Marshall Islands considers that
the allegations it is pursuing give rise to a shared responsibility on the part of the NPT
nuclear-weapon States and other States that possess or are said to possess nuclear

weapons (collectively referred to herein as “nuclear-weapon States”).

88.  The United Kingdom is the only State amongst those States against which the
Marshall Islands filed Applications that is both a party to the NPT and has a current
Optional Clause Declaration. It is accordingly perhaps not far from the mark to
suggest that the United Kingdom is the litigation foil for the Marshall Islands’
frustration with the United States and that, to the extent that the Marshall Islands has
genuine concerns or grievances to air, these are directed more widely than at the
United Kingdom and are properly addressed in the context of the ongoing NPT

review process.

89.  What the United Kingdom here refers to, for ease of reference, as the
Monetary Gold principle is the principle that the Court can only exercise jurisdiction
over a State with its consent. The origin of the principle is usually taken to be the
Monetary Gold case although it is also evident in earlier jurisprudence.®® In the
Monetary Gold case, the Court held that it did not have jurisdiction over Italy’s claim
to the gold on the basis that:

“... the Application centres around a claim by Italy against Albania, a claim to
indemnification for an alleged wrong. Italy believes that she possesses a right
against Albania for the redress of an international wrong which, according to

Italy, Albania has committed against her. In order, therefore, to determine

% E.g. the PCIJ in its Advisory Opinion on Eastern Carelia (PClJ, Series B, No. 5) declined
jurisdiction on the basis that the requested opinion related to an actual dispute with Russia, which was
not a Member of the League of Nations and had not submitted to the court, and that: “It is well
established in international law that no State can, without its consent, be compelled to submit its
disputes with other States either to mediation or to arbitration, or to any other kind of pacific
settlement.” (p. 27).
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90.

whether Italy is entitled to receive the gold, it is necessary to determine
whether Albania has committed any international wrong against Italy, and
whether she is under an obligation to pay compensation to her; and, if so, to

determine the amount of compensation ...

The Court cannot decide such a dispute without the consent of Albania ... To
adjudicate upon the international responsibility of Albania without her consent
would run counter to a well-established principle of international law
embodied in the Court’s Statute, namely, that the Court can only exercise

jurisdiction over a State with its consent.

... In the present case, Albania’s legal interests would not only be affected by
a decision, but would form the very subject matter of the decision. In such a
case, the Statute cannot be regarded, by implication, as authorising

proceedings to be continued in the absence of Albania.”®

In the present case, the Marshall Islands claim, in broad terms, that the United

Kingdom has violated and continues to violate its international obligations under

Article VI of the NPT and under customary international law by:

(2)

(b)

(©)

(d

failing to pursue in good faith and to bring to a conclusion negotiations
leading to nuclear disarmament in all its aspects under strict and effective

international control;

taking actions to improve qualitatively its nuclear weapons system and to

maintain it for the indefinite future;
failing to pursue negotiations that would end the nuclear arms race;

modernising, updating and upgrading its nuclear weapons capacity and

maintaining its declared nuclear weapons policy; and

% Case of the Monetary Gold Removed from Rome in 1943 (Preliminary Question), Judgment I.C.J.
Reports 1954, p. 19 at p. 32.
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(e) effectively preventing the great majority of non-nuclear-weapon States parties

to the NPT from fulfilling their obligations under Article VI.”

91.  The United Kingdom submits that the Court cannot determine whether the
United Kingdom is in breach of these obligations without inevitably also determining

that other nuclear-weapon States are also in breach of their obligations.

92. In relation to the alleged breach of the obligation to negotiate an end to the
nuclear arms race and/or general nuclear disarmament, the United Kingdom cannot
conduct, still less conclude, nuclear disarmament negotiations by itself. The
requirement for all States to comply with their obligation to pursue negotiations in
good faith in relation to nuclear disarmament; has been repeatedly emphasised by the
Security Council.”! The Marshall Islands acknowledges this in its discussion of the
nature of the obligation to negotiate at paragraph 176 of its Memorial, in which it

(rightly) emphasises that:
. the essence of negotiations is communication and discussion;

o negotiations are discussions held with a view to reaching a mutually

acceptable settlement of some matter in issue between two (or more) States;

. negotiations require a genuine attempt by one of the disputing parties to

engage in discussions with the other disputing party.

93. However, although Article VI of the NPT requires all the States parties to
pursue negotiations in good faith, in practical terms the steps towards nuclear
disarmament must necessarily be undertaken and fulfilled by the nuclear-weapon
States. The Marshall Islands’ claim is therefore not based on the relationship between
the United Kingdom and the Marshall Islands but on the relationship between the

United Kingdom and the other nuclear-weapon States collectively. This is evident

7 Memorial, paragraph 239.
"! See, for instance, Resolution 984 (1995) and Resolution 1887 (2009).
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from the fact that the Marshall Islands filed materially identical Applications against
all the nuclear-weapon States. The legal interests of those other 8 States consequently
“form the very subject matter” of the Marshall Islands’ claim against the United

Kingdom.

94. In this sense, the allegations made by the Marshall Islands are very different
from those which were at issue in the Nauru case. Nauru alleged that Australia was
responsible for certain breaches of the Trusteeship Agreement under which Nauru
was administered. Australia contended that the Court could not determine its
responsibility without simultaneously determining the international responsibility of
the UK and New Zealand, who were jointly designated as the Administering
Authority. In practical terms, however, the administration was undertaken solely by
Australia, and Nauru’s claim was therefore based solely on the conduct of Australia
towards Nauru. The Court was therefore able to distinguish the rights and interests of
the United Kingdom and New Zealand, which would only arise if, for example,
Australia claimed that they were jointly and severally liable for any damages awarded

to Nauru:

“... the determination of the responsibility of New Zealand or the United
Kingdom is not a prerequisite for the determination of the responsibility of
Australia, the only object of Nauru’s claim ... In the present case, a finding
by the Court regarding the existence or the content of the responsibility
attributed to Australia by Nauru might well have implications for the legal
situation of the two other States concerned, but no finding in respect of that
legal situation will be needed as a basis for the Court’s decision on Nauru’s

claims against Australia.”” (emphasis added)

95. In the present case, the United Kingdom is not, in any real sense, the only
object of the Marshall Islands’ claim. The Marshall Islands does not allege that it has
been caused harm by reason of the United Kingdom’s conduct towards itself but by

reason of the United Kingdom’s conduct vis-a-vis the other nuclear-weapon States.

7 Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, Judgment, 1.C.J.
Reports 1992, p. 240 at p. 261.
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For this reason, the conduct and obligations of the other nuclear-weapon States lie at
the very heart of the Marshall Islands’ claim and the Court cannot consider and
evaluate the United Kingdom’s conduct of nuclear disarmament negotiations in

isolation from that of the other nuclear-weapon States.

96.  The same conclusion is reached by applying the analysis of the Chamber in
Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras). The Court
there held that it did not follow from EI Salvador’s claim that there was a regime of
condominium in the Gulf of Fonseca that Nicaragua had an interest which formed the
very subject matter of the decision. In reaching this decision, the Chamber focused

on the concept of opposability:

“If Nicaragua is permitted to intervene, the Judgment to be given by the
Chamber will not declare, as between Nicaragua and the other two States, that
Nicaragua does or does not possess rights under a condominium in the waters
of the Gulf ... but merely that, as between El Salvador and Honduras, the
regime of condominium declared by the Central American Court is or is not

opposable to Honduras.””

97.  In the present case, the Marshall Islands manifestly does not seek a decision of
the Court regarding the United Kingdom’s obligations under the NPT and/or
customary international law which is merely opposable to itself. A decision which
required the United Kingdom to pursue negotiations on nuclear disarmament solely
with the Marshall Islands would be pointless. What the Marshall Islands seeks — as
evidenced by its nine applications before the Court — is an order which requires the

nuclear-weapon States to negotiate and conclude negotiations inter se.

98.  The inextricable link between the United Kingdom and other nuclear-weapon
States is even more evident when the detail of the Marshall Islands’ allegations is
considered. A number of factual allegations are raised in the Memorial, in particular

it is asserted that:

7 Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras), Application to Intervene,
Judgment. 1.C.J. Reports 1990, p. 92 at p. 122.
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(2)

(b)

©

(d

(e)

the renewal of the UK-US Mutual Defence Agreement (“MDA”) is a breach
of Article VI because it is directed towards the continuation and enhancement

of the UK’s nuclear capability;”*

the development of a successor nuclear warhead is being facilitated by
research conducted jointly by the UK and France. In 2010, the UK and France
concluded a bilateral Treaty for Defence and Security Cooperation and
cooperation between the UK and France on nuclear warhead research was
subsequently extended under an agreement concluded between Prime Minister

Cameron and President Hollande on 31 January 2014;"

the UK voted against the UN General Assembly Resolution A/RES/67/56,
which established an Open Ended Working Group (“OEWG”) to develop
proposals for progressing multilateral nuclear disarmament negotiations.”® In
a joint statement with the US and France, on 6 November 2012, the UK stated
that it was unable to support this Resolution, the establishment of the OEWG

or any outcome it might produce;’’

in a Joint Statement issued at the conclusion of the Conference of the P5
Nuclear Weapon States in London in February 2015, the P5 “reaffirmed that a
step-by-step approach to nuclear disarmament that promotes international
stability, peace and undiminished and increased security for all remains the
only realistic and practical route to achieving a world without nuclear

Weapons”;78

the UK has always voted against the UN General Assembly’s Resolution on

“Follow-up to the advisory opinion ... on the Legality of the Threat or Use of

Nuclear Weapons”;”

" Memorial, paragraph 61.
7> Memorial, paragraphs 62—-64.
7 Memorial, paragraph 76.
7 Memorial, paragraph 77.
7® Memorial, paragraph 81.
7 Memorial, paragraph 82.
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®

(@

(h)

99.

the UK has officially expressed opposition to the proposed Nuclear Weapons

Convention, submitted by Costa Rica;80

the UK, in a joint statement with the US and France at the UN General
Assembly High-Level Meeting on Nuclear Disarmament in September 2013,
welcomed the increased enthusiasm around the nuclear disarmament debate
but expressed regret that energy was being directed towards initiatives such as

the High Level Meeting and the OEWG;*!

the UK has voted against UN General Assembly Resolutions following up the
High Level Meetings in 2013 and 2014;

These allegations need only to be stated to demonstrate that the allegations

against the UK cannot be ring-fenced from the obligations and conduct of other

nuclear-weapon States — and in particular those of France and the US. In particular:

(2)

(b)

©

if the entry into the MDA constitutes a breach by the UK, it must follow that
an equivalent breach has been committed by the US. The same must follow

with respect to the agreements and cooperation with France;

if the Joint Statements made by the UK on behalf of the US and France, in
November 2012 and September 2013 and the statement made on behalf of the
PS5 in February 2015 constitute a breach of the UK’s obligations, they must

necessarily also engage the responsibility of those other States;

if the allegations regarding the UK’s voting record in the UN General
Assembly are sustained, that must also hold true for other nuclear-weapon

States which have followed the same voting pattern; and

8 Memorial, paragraphs 83—89.
81 Memorial, paragraph 90.
82 Memorial, paragraph 91.
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(d)  similarly, if the United Kingdom’s attitude towards the proposed Nuclear
Weapons Convention is a violation of its obligations, then it must follow that
other nuclear-weapon States which have adopted similar or less constructive
approaches must also be in breach of their obligations under the NPT and/or

the claimed rules of customary international law.

100. As the Court has recognised, for example in Land and Maritime Boundary
(Cameroon v. Nigeria)® in circumstances where the interests of third parties may be
directly or indirectly affected by a judgment of the Court, the protection afforded by
Article 59 of the Court’s Statute will not always be sufficient. In the present case, to
the extent that the position of the UK in respect of these allegations mirrors that of
other nuclear-weapon States, it would be illusory to suggest that the rights and

interests of those third States are effectively protected by Article 59 of the Statute.

101. For these reasons, the United Kingdom submits that the interests of other
nuclear-weapon States do “form the very subject matter” of the Marshall Islands’
claim against it and that consequently the claim falls four-square within the principle

laid down in the Monetary Gold case.

102. In any event, the jurisprudence of the Court indicates that the strict application
of the “very subject matter” threshold enunciated in the Monetary Gold case should

be, and has been, relaxed. In particular:

(a) a number of strong dissenting opinions in the Nauru case highlighted a
concern that the approach of the majority was unduly restrictive. The
President of the Court, Sir Robert Jennings considered that it was “surely
manifest” that the legal interests of New Zealand and the UK would form the
very subject matter of any decision in Nauru’s case against Australia. In
particular, he emphasised that if it were to be determined on the merits either
that Australia’s obligations were joint and several or that Australia was only

liable for a proportion of the alleged damage, the Court would unavoidably

8 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), Judgment, 1.C.J. Reports 2002, p. 303 at paragraph 238.
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(b)

(©)

and simultaneously be making a decision in respect of the legal interests of
those States. * Judge Ago highlighted the inconsistency between the
acknowledgment in the judgment that a determination by the Court of
Australia’s legal responsibility “might well have implications for the legal
situation” of the other States and the assertion that “no finding in respect of
that legal situation” would be required. In his view, a ruling on the claims
against Australia would inevitably affect the legal rights and obligations of the
UK and New Zealand.®® Similarly, Judge Schwebel stated that, “[w]hat is
dispositive is whether the determination of the legal rights of the present party

86 (emphasis added)

effectively determines the legal rights of the absent party
and considered that a judgment on the responsibility of Australia would be
tantamount to a judgment against New Zealand and the United Kingdom, in
relation to which the protection given by Article 59 would be notional rather

than real.?’

In the East Timor case®® the Court held that, “Whatever the nature of the
obligations invoked, the Court could not rule on the lawfulness of the conduct
of a State when its judgment would imply an evaluation of the lawfulness of
the conduct of another State which is not a party to the case” (emphasis
added). This statement constitutes a significant restatement of the “very
subject matter” threshold and, in the United Kingdom’s submission,

encapsulates the criticisms of the dissenting Judges in the Nauru case.

This interpretation of the scope of the Monetary Gold principle is supported
by the approach of the Court to applications by third States to intervene,
pursuant to Article 62 of the Statute, in maritime delimitations. In Continental
Shelf Case (Tunisia v. Libya), the Court rejected Malta’s application to
intervene on the basis that Malta could not establish a legal interest which was

directly in issue in the proceedings. However, the Court emphasised that its

8 Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, Judgment, 1.C.J.
Reports 1992, p. 240 at pp. 301-302.

8 Id. at p. 328.

% Id. at p. 331.

¥ Id. at p. 342.

8 East Timor (Portugal v. Australia) Judgment, I.C.J. Reports 1995, p. 90 at paragraph 28.
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jurisdiction was limited to that conferred upon it by the parties and that it
could therefore make no conclusions with respect to the rights or claims of
other States which were not parties to the case.® The Court consequently did
not fix the terminal point of the delimitation line as that would depend upon
the delimitation to be agreed with Malta.” A similar approach has been
adopted in other cases, e.g., in Continental Shelf (Libya v. Malta)gl, Maritime
Delimitation and Territorial Questions between Qatar and Bahrain®® and
Land and Maritime Boundary (Cameroon v. Nigeria).93 In all of these cases,
although the Court was able to exercise jurisdiction insofar as the dispute
concerned only the parties before it, there was a clear recognition that it could
not properly make determinations that would potentially trespass upon the
rights or interests of third States that were not party to the proceedings. In this
context it does not appear to have been necessary to establish that a
determination of the third State’s rights is a logical or temporal prerequisite to
the delimitation between the parties. Indeed, in Tunisia v. Libya, Libya v.
Malta and Cameroon v. Nigeria the legal interests or rights of the third States

do not appear to have been identified with precision.

103. In light of these authorities, the United Kingdom submits that the rights and
legal interests of third States constitute the “very subject matter” of the Marshall
Islands’ claim against it and, a fortiori, that a decision of the Court in this case would
necessarily “imply an evaluation of the lawfulness of the conduct of another State

which is not a party to the case”. Consequently, in accordance with the Monetary

¥ Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Application to Intervene, Judgment, 1.C.J.
Reports 1981, p. 3 at paragraph 35.

0 Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judgment, 1.C.J. Reports 1982, p. 18 at
paragraph 133.C.3.

' Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, 1. C.J. Reports 1985, p- 13 at
paragraph 21: “...the decision of the Court must be confined to the area in which, as the Court has been
informed by Italy, that State has no claims to continental shelf rights.”

°2 Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Merits, Judgment,
1.C.J. Reports 2001, p. 40 at paragraph 221: “[The Court] cannot fix the boundary’s southernmost
point, since its definitive location is dependent upon the limits of the respective maritime zones of
Saudi Arabia and of the Parties...”

% Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), Judgment, 1.C.J. Reports 2002, p. 303 at paragraph 238; “The jurisdiction of the
Court is founded on the consent of the parties. The Court cannot therefore decide upon legal rights of
third States not parties to the proceedings...”
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Gold principle, the claim is inadmissible and/or the Court cannot exercise jurisdiction

in relation thereto.

D. The Marshall Islands’ claim falls outside
the judicial function of the Court and the Court should therefore decline to

exercise jurisdiction over the claim

104.  As the Court observed in the Northern Cameroons case, “[t]here are inherent
limitations on the exercise of the judicial function which the Court, as a court of
justice, can never ignore ... The Court itself, and not the parties, must be the guardian
of the Court’s judicial integrity”.®* It follows, therefore, that even if the Court finds
that it has jurisdiction in a particular case, it may decline to exercise that jurisdiction
if it considers that to do so would be incompatible with its judicial function. The
concept of judicial integrity has, in particular, led the Court to decline to exercise its
jurisdiction in circumstances where it would not be in a position to “render a

judgment that is capable of effective application”.95

105. The seeds of this principle of effective application are evident in the judgment
of the Permanent Court in the Interpretation of the Greco-Bulgarian Agreement of
December 9" 1927 case.®® Two questions had been submitted to the Permanent
Court: first whether there was a dispute between the parties within the meaning of
Article 8 of the Agreement and secondly, if so, what was the nature of the pecuniary
obligations arising out of the Agreement. The Permanent Court answered the first
question in the negative and resisted the parties’ requests that it should nonetheless
provide an answer to the second question. It held that the second question was
conditional upon an affirmative answer being given to the first question and that “to
ignore this condition at the request of the Parties would be in effect to allow the two

interested Governments to submit a question for the advisory opinion of the Court”.

* Case Concerning the Northern Cameroons (Cameroon v. United Kingdom), Preliminary Objections,
Judgment, 1.C.J. Reports 1963, p. 15 at p. 29.

» Id. at p. 33.

% PCIJ, Series A/B, No. 45, p. 68 at p. 87.
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106. The proper scope of the Court’s function was raised in particularly clear relief
in the Northern Cameroons case. Cameroon sought a declaration that the United
Kingdom had failed to respect certain obligations arising under the Trusteeship
Agreement as a result, in particular, of the organisation of the plebiscite which had led
to the Northern Cameroons joining the Federation of Nigeria. The Trusteeship
Agreement had been terminated by a General Assembly Resolution, which came into
effect shortly after the Cameroon’s application was filed with the Court. Cameroon
acknowledged that the effect of the General Assembly Resolution could not be
reversed by the Court and did not seek any order for restitution or reparation.
Cameroon maintained, however, that the Court could and should give a declaratory
judgment to the effect that prior to its termination, the United Kingdom had breached
the provisions of the Trusteeship Agreement. In rejecting Cameroon’s application, the

Court emphasised that:

(a) it would be impossible for the Court to render an effective judgment, given
that the decisions of the General Assembly would not be reversed and the
territory of the Northern Cameroons would not be joined to the Republic of

Cameroon;

(b) in accordance with Article 59 of the Statute, the judgment would not be

binding on Nigeria or any other State or on any organ of the United Nations;

(©) the Court could only pronounce judgment in relation to concrete cases in
which there was, at the time of adjudication, an actual controversy involving a

conflict of legal interests between the parties;

(d)  the Court’s judgment must have some practical consequence in the sense that
it can affect existing legal rights or obligations of the parties, thus removing

uncertainty from their legal relations;

(e) the Court may, in an appropriate case, make a declaratory judgment. In
deciding whether or not it is appropriate to do so, the Court will consider
whether its judgment will have any continuing applicability or “forward
reach”;
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® although the Court is not generally concerned with the aftermath of its
judgment, there is a difference between, on the one hand, a consideration of
the manner or likelihood of compliance with its judgment and, on the other, a

3

consideration of whether the judgment “would be susceptible of any

compliance or execution whatever, at any time in the future”;

(2) it is not the function of the Court merely to provide a basis for political action.
When the Court adjudicates on the merits of a dispute, one or other or both
parties should, as a matter of fact, be in a position to take some retroactive or
prospective action or avoidance of action which would constitute compliance

with the Court’s judgment.”’

107. The principles enunciated in Northern Cameroons were applied by the Court
in the Nuclear Tests cases. The Court concluded that France’s declarations regarding
the effective cessation of nuclear tests caused the dispute between the parties to
disappear. In holding that the proceedings should not continue, the Court again

focussed on the proper scope of its judicial functions:

“It does not enter into the adjudicatory functions of the Court to deal
with issues in abstracto, once it has reached the conclusion that the
merits of the case no longer fall to be determined. The object of the
claim having disappeared, there is nothing on which to give

judgment.”®®

108. The principle has also been approved by Judge Schwebel in his dissenting

opinions in the Lockerbie cases.”” Judge Schwebel considered that, in view of the

%7 Case Concerning the Northern Cameroons (Cameroon v. United Kingdom), Preliminary Objections,
Judgment, 1.C.J. Reports 1963, p. 15 at pp. 33-38.

% Nuclear Tests (Australia v. France) Judgment, 1.C.J. Reports 1974, p. 253 at paragraph 59; Nuclear
Tests (New Zealand v. France) Judgment 1.C.J. Reports 1974, p. 457 at paragraph 62. .

% Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriva v. United Kingdom), Preliminary Objections,
Judgment, 1.C.J. Reports 1998, p. 9 at p. 70, and Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v.
United States of America), Preliminary Objections, Judgment, 1.C.J. Reports 1998, p. 115 at p. 161.
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adoption by the Security Council of Resolutions 748 (1992) and 883 (1993), any
judgment of the Court could have no lawful effect on the rights and obligations of the
parties and would therefore not be within the proper judicial function of the Court.

109. In the present case, the Marshall Islands requests the Court (i) to declare that
the United Kingdom is in breach of its obligations under the NPT and customary
international law, and (ii) to order the United Kingdom to “take all steps necessary to
comply with its obligations under Article VI of the [NPT] and under customary
international law within one year of the Judgment, including the pursuit, by initiation
if necessary, of negotiations in good faith aimed at the conclusion of a convention on
nuclear disarmament in all its aspects under strict and effective control”.'® The
United Kingdom submits that any such declarations or orders would have no practical
consequence and would therefore not be within the proper judicial function of the

Court.

110.  As set out above, the United Kingdom cannot conduct negotiations on its own,
still less can it successfully conclude negotiations by itself. It is an obligation that, as
a matter of logic, requires the participation of at least one other State and, as a matter
of practice, requires the participation of af least all other nuclear-weapon States. This
basic fact is clearly acknowledged by the Marshall Islands, which has, of course,

sought the same order in each of its nine applications against nuclear-weapon States.

111.  In the present case, any declaration or order by the Court would, in accordance
with the Monetary Gold principle, necessarily have to be limited in its scope to the

United Kingdom. The consequences of this are as follows:

(a) the Court cannot in any practical sense order the United Kingdom to enter into
or conclude disarmament negotiations in the future. Such an Order would be
entirely dependent upon the conduct of third States which would, in
accordance with Article 59 of the Statute, not be bound by the Order. The

Order would consequently not be “susceptible of any compliance”;

1% Memorial, paragraphs 239-240.
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(b)

(©)

(d

112.

the United Kingdom is not in a position, on its own, to take any retroactive or
prospective action in order to comply with a judgment of the Court. In this
regard, it is noted that the Marshall Islands (rightly) does not seek any

reparation from the United Kingdom;

a declaration to the effect that the United Kingdom is under an obligation to
conduct and conclude disarmament negotiations in the future would add

nothing to any obligation which is currently imposed by the NPT;

a declaration limited to the allegations that the United Kingdom has breached
its obligations in the past would not have any “continuing applicability” or
“forward reach” and thus, in accordance with the approach of the Court in the
Northern Cameroons case, this is not an appropriate case for granting such

declaratory relief.

For these reasons, it is submitted that the principle laid down in the Northern

Cameroons case is directly engaged in the present case. Moreover, the present case is

not simply a situation — as was the position in the Northern Cameroons case and the

Nuclear Tests cases — where an application has been rendered moot by reason of an

event subsequent to the filing of the Application. On the contrary, it must have been

clear from before the time when the RMI’s Application was filed that any judgment

of the Court in this matter would have no practical consequence and that the

Application is therefore hopelessly misconceived. On this basis, if, contrary to the

above, the Court concludes that the Application is otherwise admissible and within

the scope of its jurisdiction, the Court should nevertheless decline to exercise its

jurisdiction in the present case.
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IV. SUMMARY AND REQUEST FOR RELIEF

113. In summary of the foregoing, the United Kingdom’s objections to jurisdiction

and admissibility, in addition or in the alternative, are as follows:

(a In consequence of the failure by the Marshall Islands to give the United
Kingdom any notice whatever of its claim, there is no justiciable dispute between the
Marshall Islands and the United Kingdom with the consequence that the Court lacks

jurisdiction to address the claims and/or the claims are inadmissible.

(b)  The Court lacks jurisdiction in consequence of the temporal restriction in the
Marshall Islands’ Optional Clause Declaration which, by depriving the Court of
jurisdiction in respect of a substantial part of the period of the breaches alleged by the
Marshall Islands, has the effect of depriving the Court of jurisdiction over the entirety

of the Marshall Islands’ claim.

(c) The Court lacks jurisdiction in consequence of the provision in the UK’s
Optional Clause Declaration excluding jurisdiction over any dispute in respect of
which the other Party has accepted the compulsory jurisdiction of the Court only “for
the purpose of the dispute”.

(d) The Application is inadmissible and/or the Court lacks jurisdiction on the
ground of the absence before the Court of other essential parties whose interests are
directly and unavoidably engaged by the allegations advanced by the Marshall

Islands.

(e) In any event, the Court should decline to exercise its jurisdiction in this matter
on the ground that any judgment it may give will have no practical consequence and

the matter therefore falls outside the proper judicial function of the Court.
114. For the reasons set out in this pleading, the United Kingdom requests the

Court to adjudge and declare that the claim brought by the Marshall Islands is

inadmissible and/or that the Court lacks jurisdiction to address the claim.
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Iain Macleod
Agent of the United Kingdom
of Great Britain and Northern Ireland 15 June 2015
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REPUBLIC OF THE MARSHALL ISLANDS

Statement by H.E. Mr. Alfred Capelle, Permanent Representative

At the 2005 Review Conference of the Parties
to the Treaty on the Non-Proliferation of Nuclear Weapons

§ May 2008
Thank you, Mr. President.

I have the honor to speak on behalf of the Republic of the Marshall Islands, We associate
ourselves with the statement delivered on behalf of the Pacific Islands Forum group
earlier this week. As a region of the world where three global powers have tested nuclear
weapons, I believe our island nations have a unique and credible voice on the importance
and urgency of non-proliferation.

Mr. President,

At the outset, my delegation would like to congratulate you on your election as President
of the 2005 Review Conference. We are hopeful that with your dadication and skills, this
Conference will have a successful outcorme, Our small delegation stands ready to
participate and contribute towards a successful and substantive outcome,

The Marshall Islands has actively participated in the last two Review Conferences. Both
Conferences concluded on an optimistic note and renewed hopes for more productive
efforts in implementing the provisions of the NPT.

Mr, President,

My delegation shares the views expressed by the Director-General of the IAEA, Dr.
Mohamed ElBaradei, that the core of the NPT can be summed up in two words: “security
and development”. Security for all by reducing and ultimately eliminating the nuclear
threat, and development for all through advanced technology. My delegation
acknowledges both the development priorities and security concems of States parties. [
would like to expand on this notion somewhat, however, by emphasizing issues of human
rights. For most people in the world, security means healthy land, resources and body —
not the presence of weapons. Globel leaders do not have the right to take the security of
others away so they can feel more secure themselves.

More than any other nation in the world, the Marshall Islands understands what nuclear
war means. We experienced nuclear war in our country sixty-seven times ~ more
radiation was released in the Marshall Islands than any other location on this planet.
Needless to say, we are still suffering from the adverse consequences of nuclear weapons
testing in the name of global security.
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Non-proliferation of weapons in the world is a critical goal of our nation because the non-
proliferation of weapons also means the non-proliferation of the illness, forced relocation,
environmental degradation, and profound disturbances of social, cultural, economic, and
political systems. Unfortunately, we know this in the Marshall Islands because of our
first-hand experiences with the effects of nuclear weapons. The nuclcar cra has affected
us so profoundly in the Marshall Islands that it has even affected our language: our
people had to develop new words after the atmospheric testing of nuclear weapons
because we did not have words in our language to describe the gross abnormalities in our
environment, our animals, and our bodies that began to appear afier onr exposure to
radiation. Mr. President, the Marshall Islands would not wish this same fate on any other
nations or peoples, this is why as a nation we have devoted ourselves to nuclear non-
proliferation.

Mr. President,

My deiegation calls on the United Nations io address the damage in its Trust Termitory of
the Pacific Islands (TTPI) from when the U.N, administrator-detonated nuclear-weaponsi—
The termination of the wust terrvitory relationship that my country once had with this
austere body was based on the former administrator’s reports that the damages and
injuries from the testing program were minor, and limited in scope. We now know from
declassified documents that this is not the case, and we urge this Conference to
recommend to our former administrator that it fully address all damages and injuries
resulting from the sixty-seven atmospheric atomic and thermonuclear weapons detonated
on our islands. My delegation will push strongly for the inclusion of such language in the
final report of this Conference.

The Marshall Islands welcomes the call by the Pacific Islands Forum leaders in 2004 for
the United States to live up to its full obligations to provide fair and adequate
compensation, including the full and final restoration of affected areas to economic
productivity, and to ensure the safe rescttlement of displaced populations. In addition, we
also urge the nations that tested nuclear weapons in French Polynesia and Kiribati to take
full responsibility for the impacts of their activities on the local people and our region’s
environment.

Mr. President,

While the Marshall Islands still suffers from the lingering consequences of radiation
exposure, we are pleased to note areas where progress has been made. Today, there are
fewer nuclear weapons and fewer States that possess them than there were thirty years
ago. This success could not have been achieved without long-term cooperation among
many States, including between the United States and the Russian Fedmtlon. Since
1970, the NPT has been improved, updated and extended.

1 am also pleased to announce that my country has recently signed a Safeguards
Agreement and Additional Protocol with the IAEA. The Marshall Islands also recognizes
the importance of the Proliferation Security Initiative (PS1); the provisions of Security
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Council Resolution 1540 (2004); and the Global Threat Reduction Initiative (GTRI)
jointly coordinated by the United States and Russia.

M, President,

The Heads of State from the Pacific Islands have maintained their strong communal
interest in the reduction and eventual elimination of nuclear weapons, and keeping the
Pacific region free of environmental pollution. The Marshall istands applauds the efforts
of the Pacific Islands Forum to work with nuclear shipping States on the key issues of
prevention, respomse, liability and compensation. The Marshall Islands remains
concerned that the present international arrangements for Liability and compensation do
not adequately address the risks posed by the shipment of radioactive materials. We
continue to seek assurances from the shipping States that in the event of an incident
involving these shipments, the region will not be left to camry the resulting loss

-

The 2000 NPT Review Conference took note of the concems of Small Island Developing
States and other coastal States with regard to the transportation of radioactive materials
by sea. The 2005 Mauritius Strategy for the sustainable development of SIDS
emphasized the need for the “further development and strengthening of international
regulatory regimes” for such transport. My delegation welcomes opportunities to make
progress on this issue, in cooperation with other SIDS,

Mr. President,

We recognize the right of NPT States parties to the development, research, production
and use of nuclear energy for peaceful purposes. However, we are concerned about the
use of this provision of the NPT (Article IV) as a justification for developing uranium
enrichment and reprocessing capabilities which could be utilized for nuclear weapons
production and proliferation. We join others in favoring restraints on the use of modern
technologies for purposes that may be in contravention of non-proliferation commitments
under the Treaty.

Mr. President,

The Marshall Islands shares the view that global security and proliferation challenges are
as politically and technically complex now as they were during the Cold War. We have
scen new and deadly forms of terrorism, black markets for nuclear materials, and
instances in which States cheat on and even announce their withdrawal from the NPT,
These are but some of the challenges we are facing in this month’s Conference that pose
a serious threat to the integrity of the NPT. We hope that States parties will unite and
take this opportunity to teke concrete steps to ensure that the Treaty truly serves its
purpose.

Finally, Mr. President, [ would like to raise the issue of education. As the former
President of the College of the Marshall Islands, I established a Nuclear Institute program
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to help Marshallese students and citizens understand more about our nation’s collision
with the Cold War. I believe that we have an obligation to improve citizens’
understanding about nuclear weapons and their effects — particularly in areas where
citizens have been adversely impacted by these weapons. I look forward to working with
any other partics that might be interested in exploring issues related to education.

Thenk you, Mr. President.
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UK progress towards the “13 practical steps for the systematic and progressive efforts to
Implement Article Vi”

The Final Document of the 2000 Review Conference set out thirteen practlcél steps for the systematic and
progressive efforts to implement Article VI of the NPT. The foliowing table sets out the UK’s progress to date

against the Thirteen Steps towards nuclear disarmament.

1. The Importance and urgency of signatures and ratifications,
without delay snd without conditions and in accordance with
.| constitutional processes, to achleve the early entry into force

of the Comorehansive Nuciear Test Ban Trewty,

The UK signed the Comprehensive Test Ban Treaty In
1996 and ratifled it in 1998, We have called on those
that have not yet done so to sign and ratify the treaty
without delay.

2. Ampratorium on nuclesr wespon tast explosions or any
other nuclesr explosions pending entry into force of that

Treaty.

The UK has a voluntary moratorium in piace; we have
aot carried out any nuclear weapon test explosion or any
other nuclesr explosion since 1991

. { 3. The necessity.of negotiations in-the Confarence. on-
Disarmament on a non-discriminatory, multilateral and
lmermtlanallv and el’fecnvelv verifiable w

> accordance with he statement
of the Special Coordinator In 1995 and the mandate contalned

therein, taking into consideration both nuclear disarmament
and nuclear non-proliferation objectives. The Conferenca on
Disarmament 1s urged to agree on a programme of work
which includes the immediate commencement of
negotiations on such a treaty with a view to their conclusion
within five years.

| The UK regerds-a-Fissile- Material Cut-Off Treaty-asa—

priority, and has repeatedly called for the immediate
start of negotiations at the Conference on Disarmament
on the basis of the programme of work {CD/1864)
adopted by consensus In 2009,

The UK has a voluntary moratorium on the production of
fissile matarial for nuclear weapons or other nuclear
explosive devices, and has not produced fissile materis)
for nuclear weapons or other nuclear explosive devices
since 1995,

4. The necessity of establishing in the Conference on
Disarmament an appropriate subsidiary body with a mandate
to deal with nuclear disarmament. The Conference on
Disarmament is urged to agree on a programme of work
whichinckides the immediate establishment of such a body.

The UK supported the establishment of a working group
on nuclear disarmament as pert of the progrsmma oF
work (CD/1864) adopted by consensus at the
Conderence on Disarmament in 2009 and calls upon the
Conference on Disarmament to agree a programme of
work for 2010 on that basis.

5. The princicls of irreversibility to apply to nuclesr
disarmament, nuclesr and other related arms control an_ui

reduction measures.

The UK has not reversed any of its nuclear disarmament
measures ang has reduced to a single dellvery system,
single warhead design, and single launch platform.

ludln; to nuclur durmament to whlch all Stnes portles are
committed under Article Vi.

The UK has set out its unequivocal commitment to the
goal of a world without nuclear weapons In national
statements and muttilatera! declarations (inchuding the
2009 L'Aquila GB statement and UNSCR resolution
1887).

7. The early entry into force and full implementation of START

Qang the conclusion of START [I} as soon as possible while
preserving and strengthening the ABM Treaty as a

cornerstone of strategle stability end us @ basis for further
raductions of strategic offensive wetpom,inmrﬂmwnh
its provisions.

Not applicable to the UK




8. The completion and implementation of the Triiateral
inhistive between the United States of America, Russlan
Federation and the International Atomic Energy Agency.

Not applicable to the UK

9. Stans by il the oudesr-weanon States (eading to nuclear
disarmarment in 8 way that promates (ntermational stability,
and based on the principle of undiminished security for all:

-------------------------------------------------------------

{} Further efforts by the nuclear-weapon States to reduce
thalr nucisar arsenals unBsterally

The UK hosted a conference In September 2009 for the
P5 to discuss confidence bullding measures towards
nuclear dissrmament. The conference brought together
nuclear weapons scientists as well as senior policy
makers from tha muclear-weapon States for the first
time to consider the confidence-building, verification
and campliance challenges associated with achieving
further progress towards disarmament and non-
proliferation, and steps to address those challenges.
The UK has also sponsared independent academic
research (nto the conditions for a worid without nuciear
weapons and global security In a world with low
numheu t_:f nuclear weapons.

“The UK has reduced the number of operationaily
avaitable warheads ta fewer than 160. The explosive
power of the UK's nuciear arsenal has been reduced by
around 75% since the end of the Coki War,

asnwvmesev-ANcARERTvET SR meCareEn R TR rr Ry T aAveacnana

by the nuclear-weapon States with
regard to the nuclear weapons capabilities and tha
- implementation of agreements pursusnt to Article Vi and as
voluntary confidence-bulkding measure to suppart further
progress on nuclear disarmament.

The UK Is transparent about [ts fissila materals holdings
and operationally avallshie warhead numbers. We have
produced historical records of our defence holdings of
both plutonium and highly enriched urantum.

based on unllatml Iltiluves ll‘ld asan lnuml pnrt ofthe
nuclur arms miuetlon and disarmament process

weapons.

------------------------------------- sevesenas

guerational status of nuclear weapons systems

to Ini:e the rlskthatume weapons ever be uscd and to
facllitate the process of their total elimination

The UK has slgnlﬂumlr reduced the cperational status
of our nuclear weapons systam. Normafly only one
Vanguard class submarine Is on deterrent patrol at any
one time, All of the UK’s nuclear weapons are heldon
sevensi days’ notice to fire and are not targeted at any

The UK has publicly stated that “we would only ever
contempiate using nuclear weapons in extreme
circumstancas of saif-defence or in defence of our
aliles”. The UK’s nuclear weapans are not designed for
military use during conflict but instead to deter and
prevent nuciear blackmall and acts of aggression against
our vital interests that cannot be countered by other
means.

The UK stated its policy on negative security assurances
in a formal letter to the Secretary-General of the UN in
1995 (noted in UN Security Councll Resotution 984). In
addition to this, the UK has signed and ratified the
Nuciear Weapon Frae Zone protacols in respect of Latin
America and the Caribbean (Treaty of Tistelolco), South
Pacific (Treaty of Rarctonga) and Afrlca (Treaty of
Pelindaba), giving treaty-based nagative security
assurances to almost one hundred countries.
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.............................................................

[ vi) The engagement as soon as appropriate of all the nuciear-
weapon States in the proceas leading to the sotel sllminstion

of thelr nuclear weapons

.........................................................

The UK supports multilsteral disarmament and has
stated that wa stand ready to include our nuclear
arsena) in brogder multilateral negotlations when it will
be useful to do so.

10. Arrangements by all nuclear-weapon States to place, a5
s00n as practicable, fissile material designated by esch of
them as no longer required for military purposes under IAEA
or other relevant international verification and arrsngements
for the disposition of such material for peaceful purposes, to
ensure that such material remains permanently outside of
military programmes.

The UK has declared 4.4 tons of fisslie material surplus to
defence requirements, including 0.3 tannes of weapons-
grade plutonium, has placed this material under
European Atorok Enargy Community {EURATOM}
safeguards and made it llable to Inspection by the
international Atomic Energy Agency. The UK also
announced n 1998 that it would cease exercising its
right to withdraw flssie materis) from safeguarded
stocks for nuclear weapons.

11. Reaffirmation that the ultimate objectiva of the efforts of

States in the disarmament process is gegeral snd complate
dissemament under effective intamational control,

The UX suhcnbo';m this principle and has a strong
record of fulfilling its non-nuclear/general disarmament
commitments.

12, Regular reports, within the framework of the NPT
strengthened review process, by all States parties on the
implementation of Article VI and paragraph 4 (c) of the 1995
Decision on "Principles and Objectives for Nuclear Non-
ProWferation and Disarmament”, and recalling the Advisory
Opinion of the International Court of Justice of 8 July 1996,

The 2006 White Paper sets out the UK’s nuclear doctrine
and current posture. The UK provides regular reports in
our national statements to NPT PrepComs and RevCons.

13. The further davelopment of the yerification capabfiities
that will be required to provide assurance of compliance with
nuclear disarmament agreements for the achlevament and
maintenance of a nuclearweapon-free world.

The UK s conducting research in this area at the Atomic
Weapons Establishment through a trilateral project with
Norway and VERTIC {a verification NGO) on the technical
and non-technical aspects of verifying nuclear warhead

| dismantiement. Work includes warhead authentication,

monitored storage, chain of custody issues and ansuring
acress 1o nuclear sites without compromising national
security.
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230. The Special Rapporteur has already foreshadowed
that former article 40 (new art. 40 bis) should be placed
at the beginning of this part.*? If, as has been suggested,
proposed article 40 bis is subdivided into two or three
articles, they should be distributed as appropriate with-
in the part. In what follows, the focus will be on the
“injured State” as that term is proposed to be defined in
article 40 bis.

231. In the first place, evidently, each injured State
on its oOWN account is entitled to invoke responsibility. 440
However a number of issues arise as to the modalities of
and limits upon such invocation, and these are candidates
for inclusion in a first general chapter of this part. %! They
include the following:

(a) The right of the injured State to elect the form of
reparation (¢.g. to prefer compensation to restitution);

{6) Minimum formal requirements for the invocation
of responsibility (e.g. a demand in writing);

(¢) Questions associated with the admissibility of
claims {e.g. exhaustion of local remedies, nationality of
claims);

(d) Limits on the rights of the injured State as con-
cerns reparation {e.g. the non witra petita rule, the rule
against double recovery),

(e) Loss of the right to invoke responsibility.

These are dealt with in turn.

1. THE RIGHT OF THE INJURED STATE TO ELECT
THE FORM OF REPARATION

232. In general, an injured State is entitled to elect as
between the available forms of reparation. Thus it may
prefer compensation to the possibility of restitution, as
Germany did in the Chorzow Factory case,*? or as Fin-
land eventually chose to do in its settlement of the case
concerning the Great Belt.3 Or it may content itself with
declaratory relief, generally or in relation to a particular

aspect of its claim. In the first reading text, the right to

elect as between the forms of reparation was accepted. It
was Teflected in the formula “The injured State has the
right ...”. That formula is not proposed for the various
articles which embody the principle of full reparation. For
reasons given above, these should be expressed in terms

439 $oe paragrapbs 9 and 117119 abave.

#“0gee paragraphs 102 and 107 above. See paragraphs 279-28]
below for consideration of cases where responsibility is mvoked by
more than one injured State in respect of the same act,

441 The 1969 Vienna Convention decals with analogous issues sepa-
rately in relation to each particular subject. For example, the procedute
regarding reservations is dealt with in article 23, following the articles
dealing with the formulation of reservations and their legal effect.
Part V, section 1, brings together a number of provisions dealing with
the invocation of grounds for invalidity, suspension or termination of a
treaty (see, for example, articles 44 (Separability of treaty provisions)
and 45 (Loss of a right to invoke a ground for invalidating ... a treaty)).
Further issues of procedure are dealt with in section 4 of the same part,
and section 5 deals with the consequences of such invocation.

42 See paragraph 23 and footnote 47 abave.

443 See paragraphs 136-137 and footnote 254 above; and for the
terms of the settlement, Koskenniemi, “Laffaire du passage par le
Cirand-Belt”, especially pp. 940-947.

of the obligation(s) of the responsible State.** But in any
event it is desirable to spell out the right of election ex-
pressly; the more 8o since the position of third States inter-
ested in (but not specifically injured by) the breach will be
affected by any valid election of one remedy rather than
another by an injured State.

233. The question whether there are any limitations on
the right of election of the injured State has already been
referred t0.%%° There are certainly cases where a State
could not, as it were, pocket the compensation and walk
away from an unresolved situation, especially one involv-
ing the life or liberty of individuals or the entitlement of a
people to their territory or to self-determination. Howev-
er, such situations on analysis seem to concern questions
of cessation, or of the continuing performance of obliga-
tions, and not questions of reparation property so called.
Reparation is concerned with the wiping out of past injury
and harm. Insofar as there are continuing obligations the
performance of which are not simply matters for the two
States concerned, those States may not be able to resolve
the situation by a settlement, just as an injured State may
not be able on its own to absolve the responsible State
from its continuing obligations, These refinements can,
however, be reflected in the language of the text and re-
ferred to in the commentary. By analogy with article 29
(Consent), it is sufficient to refer to a “valid” election by
an injured State in favour of one of the forms of reparation
rather than another, leaving the conditions of validity to be
determined by general international law. Under the draft
articles, such an election should be given effect.

2. FORMAL REQUIREMENTS FOR THE [NVOCATION
OF RESPONSIBILITY

234. Although the secondary legal relationship of re-
sponsibility may arise by operation of law on the com-
mission of an internationally wrongful ac, in practice it
is necessary for any other interested State(s) to respond, if
they wish to seek cessation or reparation, Responses can
take a variety of forms, from an unofficial and confiden-
tial reminder of the need to fulfil the obligation, through
formal protest, consultations, etc. Moreovet, the failure of
an injured State which has notice of a breach to respond
may have legal consequences, including even the even-
tual loss of the right to invoke responsibility by waiver or
extinctive prescription.

235, There is an analogy with article 65 of the 1969
Vienna Convention, which provides that:

1. A party which, under the provisions of the present Convention,
invokes either a defect in its consent to be bound by a trealy or a ground
for impeaching the validity of a treaty, terminating it, withdrawing from
it or suspending its operation, must notify the other parties of its claim.
The notification shall indicate the measure proposed to be taken with
respect to the treaty and the reasons therefor.

2. If, after the expiry of a period which, except in cases of special
urgency, shall not be less than three months after the receipt of the no-
tification, no party has raised any objection, the party making the noti-
fication may carry out in the manner provided in article 67 the measure
which it has proposed.

444 See paragraphs 25-26 above.
445 See paragraph 134 sbove.
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3. If, however, objection has been raised by any other party, the
parties shalt seek a solution through the means indicated in Article 33
of the Charter of the United Nations.

4, Nothing in the foregoing paragraphs shall affect the rights or
obligations of the parties under any provisions in force binding the par-
ties with regard to the settlement of disputes.

5. Without prejudice to article 45, the fact that a State has not
previousty made the notification prescribed in paragraph 1 shall not
prevent it from making such notification in answer to another party
claiming performance of the treaty or alleging its violazion.

236. Care needs to be taken not to overformalize the
procedure, or to imply that the normal consequence of
the non-performance of an obligation is the lodging of a
statement of ¢laim. In many cases quiet diplomacy may be
more effective in ensuring performance, and even repara-
" tion. Nonetheless an injured or interested State is entitled
to respond to the breach and the first step should be to call

the attention of the responsible State to the situation, and -

to call on it to take appropriate steps to cease the breach
and to provide redress.

237. It is not the function of the draft articles to specify
in detail the form which an invocation of responsibility
should take. In practice claims of responsibility are raised
at different levels of gavernment, depending on their se-
riousness and on the general relations between the States
concerned. Moreover, ICJ has sometimes been satisfied
with rather informal modes of invocation. For example,
in the case concerning Certain Phosphate Lands in Naury,
Australia argued that Nauru’s cleim was inadmissible be-
cause “it ha[d] not been submitted within a reasonable
time”. 446 That raised two issues: first, when the claim
had actually been submitted; secondly, whether the lapse
of time before its submission (or, indeed, the subsequent
lapse of time before Nauru had done anything effective
to pursue its claim) was fatal. The Court dismissed the
objection. It referred to the fact that the claim had been
raised, and not settled, prior to Nauru's independence in
1968, and to “press reports™ that the claim had been men-
tioned by the Nauruan Head Chief on the day of declaring
independence, as well as, inferentially, in subsequent cor-
respondence and discussions with Australian ministers.
However the Court also noted that:

It was only on 6 Octaber 1983 that the President of Nauru wrote to
the Prime Minister of Australia requesting him to “scek a sympathetic
reconsideration of Nauru’s pasition™.#7

The Court summarized the communications between the
parties as follows:

The Court ... takes note of the fact that Nauru was officially in-
formed, at the latest by letter of 4 February 1969, of the position of
Austratia on the subject of rehabilitation of the phosphate lands worked
out before | July 1967. Nauru took issue with that position in writing
only on 6 October 1983. In the meantime, however, as stated by Nauru
and not contradicted by Australia, the question had on two occasions
been raised by the President of Nauru with the competent Australian au-
thorities. The Court considers that, given the nature of relations between
Australia and Nauru, as wetl as the steps thus taken, Nauru's Applica-
tion was not rendered inadmissible by passage of time *%

It seems from this passage that the Court did not aftach
much significance to formalities. It was sufficient that
the respondent State was aware of the claim as a result of

H8 1 . Reports 1992 (see footnote 307 above), p. 253, para. 31.
447 Thid., p. 254, para. 35.
48 [bid., pp. 254-255, para. 36.

communications from the claimant, even if the evidence
of those cornmunications took the form of press reports
of speeches or meetings rather than of formal diplomatic
correspondence. But despite its flexibility and its reliance
on the context provided by the relations between the two
States concerned, the Court does seem to have had regard
to the fact that the claimant State had effectively notified
the respondent State of the claim.

238. In the Special Rapporteur’s view, this approach is
correct as a matter of principle. There must be at least
some minimum requirement of notification by one State
against another of a claim of responsibility, so that the
responsible State is aware of the allegation and in a posi-
tion to respond to it (e.g. by ceasing the breach and offer-
ing some appropriate form of reparation). No doubt the
precise form the claim takes will depend on the circum-
stances. But the draft articles should at least require that
a State invoking responsibility should give notice thereof
to the responsible State. In doing so, it would be normal
to specify what conduct on its part is required by way of
cessation of any continuing wrongfut act, and what form
any reparation sought should take. In addition, since the
normal mode of inter-State communication is in writing,
it seems al‘)gropriate to require that the notice of claim be
in writing. %49

3. CERTAIN QUESTIONS AS TO THE
ADMISSIBILITY OF CLAIMS

239, If a State having protested at a breach is not
satisfied by any response made by the responsible State,
it is entitled to invoke the responsibility of that State
by seeking such measures of cessation, reparation,
etc. as are provided for in part two. Presumably
the draft articles should say so, by analogy with ar-
ticles 23, paragraphs 2—4, and 65, of the 1969 Vienna
Convention. The question is whether any provision in
part two bis should address issues of the admissibility
of claims of responsibility.

240. In general the draft articles are not concerned
with questions of the jurisdiction of international courts
and tribunals, or of the conditions for the admissibility
of cases. Rather they define the conditions for
establishing the international responsibility of States,
and for the invocation of that responsibility by States.
Thus it is not the function of the draft articles to deal
with such questions as the requirement for exhausting
other means of peaceful settlement before commencing
proceedings, or such doctrines as lis alibi pendens
or electa una via as they may affect the jurisdiction
of one international tribunal over another’® By

%9 Gee the 1969 Vienna Convention, arts. 23 (reservations, express
acceptances of rescrvations and objections to reservations “must be
formulated in writing”), and 67 (notification of invalidity, termination
or withdrawal from a treaty must be in writing).

450 Foy g discussion of the range of considerations affecting juris-
diction and admissibility of international claims before courts, see
Abi-Saab, Les exceptions préliminaires duns la procédure de la Cour
internationale. étude des notions jondamentales de procédure et des
maoyens de leur mise en ceuvre, Fitzmaurice, The Law and Procedure
of the International Court of Justice, especislly vol. 11, chap, VII,

(Continued on next page )
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change the position of all the other States to which the ob-
ligation is owed with respect to the further performance
of the obligation.”

37. The Drafting Commitiee had amended the title of
the article in order to reflect its content more faithfully. It
had taken the view that the definition of the injured State,
although not expressly defined in the text, was inferred
from the content of the article. The new title “Invocation
of responsibility by an injured State”, which was that of
former article 44, was more fitting for article 43.

38. Bearing in mind the new title of article 43, the
Drafting Committee had amended that of article 44 to
read: “Notice of claim by an injured State”, which also
reflected more closely the content of the provision and
would be more in line with article 45 {22] (Admissibil-
ity of claims). It had maintained paragraph 1 as it stood,
since it had not prompted any objections or proposed
amendments by Governments, other than one comment
on the meaning of “invocation”, which had already been
answered. The Committee had studied the suggestion by
a Government that all the remedies available to an injured
State should be listed in paragraph 2. It had added the
words “in accordance with the provisions of Part Two”
at the end of subparagraph () to make it quite clear that
an injured State had all the remedies provided for in Part
Two. The Committee had also considered a proposal to
expand paragraph 2 by adding another subparagraph on
the nature and characteristics of the claim. Nevertheless,
in the light of the view expressed during previous discus-
sions that the article should be as flexible as possible, it
had believed that it would be unnecessary to elaborate on
the characteristics of the claim in the body of the text, but
that that could be done in the commentary.

39. As for article 45 [22], the Drafting Committee had
studied a proposal by a Government that the words “by an.
injured State” should be inserted in the chapeau after the
words “it may not be invoked”, It had decided not to do
so, for those words would be inconsistent with the scope
of the article, which applied to both injured States and
States other than the injured State which were entitled
to invoke responsibility. With regard to subparagraph
{a), it had first examined a proposal by a Government to
return to the rule on nationality of claims contained in
article 22 adopted on first reading. It had also taken note
of the fact that the issue of nationality essentially related
to the admissibility of claims and had decided that, as
the new subparagraph (@) introduced some flexibility, it
would not be appropriate to revert to the previous text.
1t had then considered the comment of one Government
that the “nationality of claims” was an unfamiliar con-
cept in French legal terminology and that the expression
should be redrafted to refer to an applicable rule relating
to nationality in the context of the exercise of diplomatic
protection, The Committee had decided to retain the text
as it stood, even in the French version. It had recalled that
the term “nationality of claims” had been used in 1949 by
ICJ in the advisory opinion that it had delivered in French
and English in the Reparation for Injuries case, with the
French text being the official text. The Committee had
also noted that the nationality of claims rule did not apply
only in the field of diplomatic protection. The Commit-
tee had made no amendments to subparagraph (b), since
Governments had generally endorsed it.

40. The title of article 46 (Loss of the right to invoke
responsibility) had presented problems for some Drafting
Committee members who would have preferred the word
“renunciation” to the word “loss” (of a right) in English.
The Committee had made that change in the French ver-
sion, but had retained the English title as it stood, since it
considered the word “logs” better than the word “renun-
ciation”,

41. Withregard to subparagraph (a), the Drafting Com-
mittee had examined the proposals by some Govern-
ments to exclude the ability to waive a claim arising from
a breach of a peremptory norm or an erga omnes obliga-
tion. It had felt that, in the context of chapter V of Part
One (Circumstances precluding wrongfulness), the word
“validly” referred to both the procedural and the substan-
tive validity of the waiver of the claim. In that article, the
Committee had been unable to settle the question of the
circumstances in which a claim relating to a breach of an
obligation under a peremptory norm could be waived, for
the reasons already explained when introducing article
42, paragraph 2. The Committee had likewise considered
a suggestion by one Government that the word “validly”
should be deleted, since it was redundant. It had thought
it essential to uphold the principle that a claim had been
validly renounced, in order to take account of situations
in which an injured State might waive its claim under
duress or coercion, because such renunciation should not
be regarded as a sufficient waiver. The Committee had
also studied the proposal from orie Government to de-
lete the words “in an unequivocal manner”, which might
hamper the application of the article. It had noted that the
expression was not strictly necessary and that the adverb
“validly” rendered the idea adequately. It had therefore
deleted the expression and agreed to explain the point in
the commentary. The Committee had maintained sub-
paragraph (b) without any changes, since no Government
had submitted any comments on it.

42. Taking its cue from a proposal by the French Gov-
ernment, the Drafting Committee had amended the title
of article 47 to read: “Plurality of injured States”, which
was, in its opinion, more consistent with the content of
the article itself. The article had been generally accepted
by Governments. The Committee had wondered whether
the article should specify that States could invoke respon-
sibility collectively and separately. It had, however, found
that the word “separately” had been expressly included
in the text to show that States could invoke responsibility
individually and that it went without saying that injured
States could act together. In such circumstances, how-
ever, each State would be acting in its own right and not
on behalf of any group or community. The provision did
not deal with the issue of joint actions, which was gov-
erned by a separate body of law. That point could be ex-
plained in the commentary.

43. The Drafting Committee had amended the title of
article 48 to read: “Plurality of responsible States” In
paragraph 1, it had first looked into the question raised
by a Government whether the article recognized the prin-
ciple of joint and several responsibility. It had noted that
the general rule in international law was that a State bore
responsibility for the wrongful acts it had committed and
that article 48 reflected the rule well. The commentary
would clearly explain that that provision must not be
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considered for that purpose as making up a community of
States of a functional character.

(12) Subparagraph (b) (i) stipulates that a State is in-
jured if it is “specially affected” by the violation of a col-
lective obligation. The term “specially affected” is taken
from article 60, paragraph (2) (&), of the 1969 Vienna
Convention. Even in cases where the legal effects of an
internationally wrongful act extend by implication to the
whole group of States bound by the obligation or to the
international community as a whole, the wrongful act may
have particular adverse effects on one State or on a small
number of States. For example a case of pollution of the
high seas in breach of article 194 of the United Nations
Convention on the Law of the Sea may particularly im-
pact on one or several States whose beaches may be pol-
luted by toxic residues or whose coastal fisheries may be
closed. In that case, independently of any general interest
of the States parties to the Convention in the preservation
of the marine environment, those coastal States parties
should be considered as injured by the breach. Like arti-
cle 60, paragraph (2) (b), of the 1969 Vienna Convention,
subparagraph (b) (i) does not define the nature or extent
of the special impact that a State must have sustained in
order to be considered “injured”. This will have to be as-
sessed on a case-by-case basis, having regard to the object
and purpose of the primary obligation breached and the
facts of each case. For a State to be considered injured,
it must be affected by the breach in a way which distin-
guishes it from the generality of other States to which the
obligation is owed.

(13) In contrast, subparagraph (b) (ii) deals with a spe-
cial category of obligations, the breach of which must be
considered as affecting per se every other State to which
the obligation is owed. Article 60, paragraph 2 (¢), of the
1969 Vienna Convention recognizes an analogous cat-
egory of treaties, viz. those “of such a character that a
material breach of its provisions by one party radically
changes the position of every party with respect to the
further performance of its obligations”. Examples include
a disarmament treaty,57* a nuclear-free zone treaty, or any
other treaty where each party’s performance is effectively
conditioned upon and requires the performance of each
of the others, Under article 60, paragraph 2 (c), any State
party to such a treaty may terminate or suspend it in its
relations not merely with the responsible State but gener-
ally in its relations with all the other parties.

(14) Essentially, the same considerations apply to obli-
gations of this character for the purposes of State respon-
sibility. The other States parties may have no interest in
the termination or suspension of such obligations as dis-
tinct from continued performance, and they must all be
considered as individually entitled to react to a breach.
This is so whether or not any one of them is particularly
affected; indeed they may all be equally affected, and none
may have suffered quantifiable damage for the purposes
of article 36. They may nonetheless have a strong interest
in cessation and in other aspects of reparation, in particu-
lar restitution. For example, if one State party to the Ant-

674 The example given in the commentary of the Commission to what
became anicle 60: Yearbook ... 1966, vol. 11, p. 255, document A/6309/
Rev.i, para. (8).

arctic Treaty claims sovereignty over an unclaimed area
of Antarctica contrary to article 4 of that Treaty, the other
States parties should be considered as injured thereby and
as entitled to seek cessation, restitution (in the form of the
annulment of the claim) and assurances of non-repetition
in accordance with Part Two. :

(15) The articles deal with obligations arising under in-
ternational law from whatever source and are not confined
to treaty obligations. In practice, interdependent obliga-
tions covered by subparagraph (b) (ii) will usually arise
under treaties establishing particular regimes. Even under
such treaties it may not be the case that just any breach of
the obligation has the effect of undermining the perform-
ance of all the other States involved, and it is desirable that
this subparagraph be narrow in its scope. Accordingly, a
State is only considered injured under subparagraph (b)
(ii) if the breach is of such a character as radically to af-
fect the enjoyment of the rights or the performance of the
pbliga‘tjions of all the other States to which the obligation
18 owed.

Article 43. Notice of claim by an injured State

1. An injured State which invokes the responsibil-
ity of another State shall give notice of its claim to that
State,

2. The injured State may specify in particular:

{a) the conduct that the responsible State should
take in order to cease the wrongful act, if it is continu-
ing;

(6) what form reparation shonld take in accord-

‘ance with the provisions of Part Two.

Commentary

(1) Article 43 concerns the modalities to be observed by
an injured State in invoking the responsibility of another
State. The article applies to the injured State as defined in
article 42, but States invoking responsibility under article
48 must also comply with its requirements. 575

(2) Although State responsibility arises by operation of
law on the commission of an internationally wrongful act
by a State, in practice it is necessary for an injured State
and/or other interested State(s) to respond, if they wish to
seek cessation or reparation. Responses can take a variety
of forms, from an unofficial and confidential reminder
of the need to fulfil the obligation through formal pro-
test, consultations, etc. Moreover, the failure of an injured
State which has notice of a breach to respond may have le-
gal consequences, including even the eventual loss of the
right to invoke responsibility by waiver or acquiescence:
this is dealt with in article 45.

(3) Aurticle 43 requires an injured State which wishes to
invoke the responsibility of another State to give notice of
its claim to that State. It is analogous to article 65 of the
1969 Vienna Convention. Notice under article 43 need not

73 See article 48, paragraph (3), and commentary.
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be in writing, nor is it a condition for the operation of the
obligation to provide reparation. Moreover, the require-
ment of notification of the claim does not imply that the
normal consequence of the non-performance of an inter-
national obligation is the lodging of a statement of claim.
Nonetheless, an injured or interested State is entitled to
respond to the breach and the first step should be to call
the attention of the responsible State to the situation, and
to call on it to take appropriate steps to cease the breach
and to provide redress.

(4) Ttis not the function of the articles to specify in de-
tail the form which an invocation of responsibility should
take. In practice, claims of responsibility are raised at dif-
ferent levels of government, depending on their serious-
ness and on the general relations between the States con-
cerned. In the Certain Phosphate Lands in Nauru case,
Australia argued that Nauru's claim was inadmissible
because it had “not been submitted within a reasonable
time”.676 The Court referred to the fact that the claim had
been raised, and not settled, prior to Nauru’s independence
in 1968, and to press reports that the claim had been men-
tioned by the new President of Nauru in his independence
day speech, as well as, inferentially, in subsequent cor-
respondence and discussions with Australian Ministers.
However, the Court also noted that:

It was only on 6 October 1983 that the President of Nauru wrote to
the Prime Minister of Australia requesting him to “seck 8 sympathetic
reconsideration of Nauru's position™. 877 :

The Court summarized the communications between the
parties as follows:

The Court ... takes note of the fact that Nauru was officially informed,
at the latest by letter of 4 February 1969, of the position of Australia on
the subject of rchabilitation of the phosphate lands worked out before
1 July 1967. Nauru took issue with that position in writing only on
6 October 1983, In the meantime, however, as stated by Nauru and
not contradicted by Australia, the question had onr two occasions been
raised by the President of Nauru with the competent Australian authori-
ties. The Court considers that, given the nature of relations between
Australia and Nauru, as well as the steps thus taken, Navru's Applica-
tion was not rendered inadmissible by passage of time. &

In the circumstances, it was sufficient that the respondent
State was aware of the claim as a result of communications
from the claimant, even if the evidence of those communi-
cations took the form of press reports of speeches or meet-
ings rather than of formal diplomatic correspondence.

(5) When giving notice of a claim, an injured or inter-
ested State will normally specify what conduct in its view
is required of the responsible State by way of cessation of
any continuing wrongful act, and what form any rcpara-
tion should take. Thus, paragraph 2 (a) provides that the
injured State may indicate to the responsible State what
should be done in order to cease the wrongful act, if it is
continuing. This indication is not, as such, binding on the
responsible State. The injured State can only require the
responsible State to comply with its obligations, and the
legal consequences of an internationally wrongful act are
not for the injured State to stipulate or define. But it may
be helpful to the responsible State to know what would

676 Cerain Phosphate Lands in Nauru, Prefiminary Objections
(sce footnote 230 abave), p. 253, para. 31.

677 Ibid., p. 254, para. 35.

678 Ihid., pp. 254255, para. 36.

satisfy the injured State; this may facilitate the resolution
of the dispute.

(6) Paragraph 2 (b) deals with the question of the elec-
tion of the form of reparation by the injured State, In gen-
eral, an injured State is entitled to elect as between the
available forms of reparation. Thus, it may prefer com-
pensation to the possibility of restitution, as Germany did
in the Factory at Chorzéw case, 579 or as Finland eventual-
ly chose to do in its settlement of the Passage through the
Great Belt case.%®0 Or it may content itself with declara-
tory relief, generally or in relation to a particular aspect
of its claim. On the other hand, there are cases where a
State may not, as it were, pocket compensation and walk
away from an unresolved situation, for example one in-
volving the life or liberty of individuals or the entitlement
of a people to their territory or to self-determination. In
particular, insofar as there are continuing obligations the
performance of which are not simply matters for the two
States concerned, those States may not be able to resolve
the situation by a settlement, just as an injured State may
not be able on its own to absolve the responsible State
from its continuing obligations to a larger group of States
or to the international community as a whole.

(7) Inthe light of these limitations on the capacity of the
injured State to elect the preferred form of reparation, arti-
cle 43 does not set forth the right of election in an absolute
form. Instead, it provides guidance to an injured State as
to what sort of information it may include in its notifica-
tion of the claim or in subsequent communications.

Article 44, Admissibility of claims
The responsibility of a State may not be invoked if’

(a) the claim is not brought in accordance with any
applicable rule relating to the nationality of claims;

(5) the claim is one to which the rule of exhaustion
of local remedies applies and any available and effec-
tive local remedy has not been exhausted.

Commentary

(1) The present articles are not concerned with ques-
tions of the jurisdiction of international courts and tribu-
nals, or in general with the conditions for the admissibility
of cases brought before such courts or tribunals, Rather,
they define the conditions for establishing the interna-
tional responsibility of a State and for the invocation of

679 As PCIH noted in the Factory ar Chorzow, Jurisdiction (see foot-
note 34 above), by that stage of the dispute, Germany was no longer
seeking on behalf of the German companies concerned the return of the
factory in question or of its contents (p. 17).

6800 the Pussage through the Great Belt (Finland v. Denmark),
Provisional Measures, Order of 29 July 1991, L.C.J. Reports 1991,
p. 12, ICJ did not aceept Denmark’s argument as to the impossibility
of restitution if, on the merits, it was found that the construction of the
bridge across the Great Belt would result in a violation of Denmark’s
international obligations. For the terms of the eventual scttlement, see
M. Koskenniemi, “Laffaire du passage par le Grand-Belt”, Annuaire
frangais de droit international, vol. 38 (1992), p. 905, at p, 940.
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Mr President,

1 am taking the floor on behalf of the governments of France and the Umtcd States, and my own
government, the United Kingdom.

Step-by:Step Process :

Mr Premdent, Our thtee nations would like to see this High Level Meeting (HLM) reflect the principle
enshrined in the Nuclear Non-Proliferation Treaty (NPT) that the undertakmg of effective nuclear
disarmament measures is a shared responsibility of all States Partics. Nuclcar weapon states and non-
nuclear weapon states must cooperate to create the conditions and environment in which the goal of
disarmament and non-proliferation can be pnrsued thh respect to the princnples of. irreversibility,
verifiability, and lransparency
1

We share the view that a strong and effective non-prohferatlon regime is an essential condition for
achieving disarmament, while progress towards disarmament enhances confidence in non-proliferation
efforts. Success in halting the proliferation of nuclear weapons is among the international conditions
that will forther step by step progress toward the ultimate goal of nuclear dxsannamcnt

For our countries, a practical step-by-step process is the only way to make real progress in our
disarmament efforts while upholding global security and stability — there are ‘o shorteuts.  There is no
other way to achieve a world without nuclear weapons outside of methodical and steady progress.
Following this process, we are secking to advance negotiation of an Fissile Material Cut-Off Treaty and
entry into force of the Comprehensive Test Ban Treaty (CTBT). All NPT States Parties concur that the
next priority step toward nuclear disarmament in the multilateral context is an F‘MCI‘

2

S nsibili “

L4

Mr President, We cannot consider disarmament in isolation from our other! efforts to combat giobal
dangers presented by Weapons of Mass Destruction, which include proliferation and terrorism.

We are committed to strengthening all three pillars of the NPT: disarmament,inon-proliferation, and the
peaceful uses of nuclear energy. They are important in their own right, and complementary. All states
should contribute to disarmament, not only through the pursuit oildlsmnament steps themselves, but
also by helping to create the conditions for disanmament.

.
K



5 » - - a . f non,
In order to uphold the integrity of the non-prolifera.uon rogime, we must address thc issue of no
compliance by a few states with their obligations, while recognizing the right of compliant NPT parties
to the peaceful uses of nuclear energy. ‘

I tive Next

Mr President, Qur three nations are breaking new ground by engaging in high-priority, regularized
dialogue among muclear weapons states on disarmament-related issues to an nnprecedented extent.

We wish to recall the unprecedented ﬁmgres’s and efforts made by the nuclear-weapon States in nuclear
arms reduction, disarmament, confidence-building and transparency, and note with satisfaction that
stocks of nuclear weapons are now at far lower Jevels than at any time in the past half-century.

On Start, when fully implemented, the Treaty between the United States of America and the Russian
Federation on Measures for the Further Reduction and Limnitation of Strategic Offensive Arms (the New

-START Treaty)-will-result-in-the-lowest-sumber-of deployed-nuclear weapons-in-the United-States-and -
Russia since the 1950s. We believe it to be a significant step in the implementation of Article VI of the
NPT, and by promoting mutual trust, openness, predictability, and cooperation can help build a stronger
basis for addressing the threats of nuclear proliferation and nuclear terrorism.

We recall and welcome the reductions by my own country (the UK) in the numbers of warheads and
missiles on board its nuclear deterrent submarines which will reduce the requirement for operationally
available warheads to no more than 120 and a reduction in our overall nuclear weapon stockpile to no
more than 180. .

We also welcome the achievement bf France of its objectives resulting in the reduction by one-third of
the number of nuclear weapons, missiles and aircraft of the airborne component and leading to an
arsenal totaling today fewer than 300 nuclear weapons.

We continue to meet at all appropriate levels on nuclear issues to further promote dialogue and muiual
confidence to advance our NPT-related goals. We intend to report to the Third Session of the
Preparatory Committee in 2014 as we have done in previous meetings, and as set out in Action 5 of the
2010 NPT Action Plan. .

Col ve Ni rT.' t. B

Mr President, The entry imto force of the CTBT remains a top priority. We are convinced that the

national security of all states will be enhanced when the CTBT enters into force. Pending its entry into

force we continue to call on ail states to uphold their national moratoria on'nuclear weapons test

explosions and all other nuclear explosions and we encourage the remaining Annex 2 states, and all
other states, 1o move forward toward ratification without waiting for similar action by other states.

for a i toff I

Mr President, This High Level Meeting provides an opportunity to reaffirm the objective of beginning
negotiations on an FMCT within the Conference on Disarmament on the besis of CD/1299 and the



mandate contained therein. We are profoundly disappointed that the Conference continues to be
prevented from agree.mg on a comprehensive program of work, and continué to support the immediate
start of negotiations on an FMCT. In this vein, We hope that the Governmental Group of Experts
(GGE) to be convened in 2014 and 2015 will help spur negotiation on an FMET in the CD.

Other Approaches to Nuclear Disarmament
Finally, Mr President, a few words on the other approaches to Nuclear Disarmament.

We fully understand the serious consequences of nuclear weapon use and’ will continue to give the
highest priority to avoiding such a contingency. .Our efforts in disarmament, non-proliferation, and
nuclear sccurity are aimed at avoiding the use of nuclear weapons.

We believe that there are already sufficient forums, specified by the; UN Special Session on
Disarmament in 1978, for discussion on these issues, including: the UNGA First Committee, the UN
Disarmament Comm:ssmn, and the Conference on Disarmament._ And while we are encouraged by the
increased energy and enthusiasm around the nuciear disarmament debate, we regret that this energy is
being directed toward initiatives such as this High-Level Meeting, the himanitarian consequences
campaign, the Open-Ended Working Group and the push for a Nuclear Weapons Convention,

We strongly belicve that this energy would have much better cffect if channeled toward existing
processes, helping to tackle blockages and making progress in the practical, stcp-by-stcp approach that
includes all states that possess muclear weapons. This includes taking steps to implement the NPT
Action Plan that was agreed by consensus in 2010. This roadmap of actions offers the best route for
making progress on multilateral nuclear disarmament. We remain committed 1o this comprehensive,
step-by-step approach to nuclear disarmament and will carry on working with civil society and all UN
member states toward this end. .

Mr President, There is no path to a world without nuclear weapons othcr, than daily hard work on
concrete steps toward that end. This requires a broad improvement in the international secunty
environment and the steady pursuit of practical steps, with each step building on the last. We remain
concerned that these efforts will shift the focus away from the serious threats posed by the non-
compliance and proliferation chalienges facing us.

Thank you, Mr President.
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ATOMIC ENERGY ESTABLISHMENT, WINDSCALE (ACCIDENT)

The Prime Minister (Mr. Harold Macmillan): With permission, | will make a statement on the accident at
Windscale. | have now had the opportunity of assessing the Report of Sir William Penney's Committee. This
Report was made to the Atomic Energy Authority to assist them in discharging their responsibility for the
management of the Windscale Establishment. | am anxious to give the House and the country the fullest
possible information about the accident and the measures taken to deal with its consequences. For this
purpose, a White Paper has been presented to Parliament and will be available today. It contains a less
technical version, prepared by Sir William Penney's Committee, of their Report on the cause of the accident
and the measures taken to deal with it. The White Paper also contains the Committee’s Report on the
measures taken to protect those employed at the plant and the general public, together with the comments
thereon of a special independent Committee set up by the Medical Research Council. | informed the House
on 29th October that | had asked for these comments. This accident occurred during a routine maintenance
operation, which is described in the While Paper. It was, of course, a serious matter, and caused
disturbance to a large number of people. Hon. Members will, however, wish to consider this matter in a
proper perspective. In the last twelve years, we in Britain have built up this new industry without a single
[466]serious injury caused by radiation, and there is no evidence that this accident has done any significant
harm to any person, animal or property. That this was so is due to the Atomic Energy Authority's general
care for health and safety, to the general effectiveness of the safeguards built into the Windscale piles, and
to the courage, energy and resourcefulness of those at the installation after the accident. | believe the
House will wish to join me in paying tribute not only to their efforts, but also to the quiet confidence and
absence of alarm of the general population in the Windscale area. What is important now is that the lessons
to be learned from the accident should be fully digested and applied; on the one hand, to do all that is
possible to ensure that there will never again be a similar occurrence; and, on the other, to see how the
organisation of the Authority can be improved in the light of the Windscale experience. To this end Sir
Alexander Fleck has, at my request, agreed to evaluate the technical data derived from the accident and to
recommend what measures are needed to remedy the deficiencies in organisation to which the Authority
have called my attention. The terms of reference and constitution of three committees, of which he will be
the Chairman, are set out in the White Paper. Lastly, | can give the House the reassurance that the accident
at Windscale has no bearing on the safety of the nuclear power stations being built for the Electricity
Authorities. The reasons for this are fully set out in a separate Annex to the White Paper.

Mr. Gaitskell: | agree with the Prime Minister that it is fortunate that this accident did not have more serious
consequences, and | would wish on behalf of my right hon. and hon. Friends to join with him in paying our
tribute to the care taken by the Authority and to the bearing of the population in the area. | think the House
will wish to study the Report before engaging in any detailed discussions this morning, and | would only ask
one question. | understand that Sir Alexander Fleck is to be chairman of three committees. Does the Prime
Minister envisage that these committees will produce reports, and, if so, will the reports be published?

[467]

The Prime Minister: | am sure that the committees will produce reports. | will certainly carefully consider
the question of their publication.

Mr. Grimond: Is it not a remarkable fact that no significant harm has, apparently, been done to any person,
animal or property either by this accident or any other accident in the industry? Nevertheless, presumably
there was some slight damage caused to a considerable number of people, and | wonder whether the right
hon. Gentleman can make any statement about their position in regard to compensation. Has anything been
decided as to compensation payable?

The Prime Minister: Yes, Sir; of course, the Authority will accept responsibility.

Mr. Robens: In view of the tremendous importance of the export value of atomic power stations to this
country, does the White Paper underline, in perhaps greater detail, what | understood the right hon.
Gentleman to say this morning, that there could be no possibility of an accident of this character from the
atomic power stations we are building at the present time?

The Prime Minister: | thought that that was a very important point, and | am grateful to the right hon.
Gentleman for underlining it again. | have had prepared a technical appreciation which sets out, in a
separate annex to the White Paper, the reasons why this type of military installation, which this is, has no
connection whatever with the civil nuclear power stations where accidents of this type could not occur
because of the entirely different character of the two processes.
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Mr. Harold Davies: | apologise to the right hon. Gentleman for missing just the first few phrases of his
statement. Is it not correct that an unusual experiment was taking place at Windscale and that the people
who understood it and knew what was happening were not anywhere near the place and had to be sent for?
In view of this, in order to assuage public opinion if anything like this should happen in the future, will the
right hon.[468]Gentleman consider setting up a completely independent committee of worthy scientific and
other people who could be called on to investigate and give the public facts as well as those which are given
by official representatives and scientists of the Government?

The Prime Minister: | can deal with both parts of that supplementary question. The accident occurred during
a routine maintenance operation. The particular operation is called a Wigner release. | have asked Sir
William Penney to try to describe, in part of the White Paper, in language which might be understood,
precisely what this operation is. It is one which is done at intervals. There was no particular or special
experimentation for either civil or military purposes being done at the time of this release. | think that all
this will really be easier to understand when hon. Members have had an opportunity of reading the White
Paper, which is quite long and really tries to give as complete a picture as we can of all the relevant facts.
With regard to the second part of the hon. Gentleman'’s question, | am very grateful, as, | am sure, is the
whole House and the country, to Sir Alexander Fleck for undertaking this work. On almost every aspect of it,
he is the most suitable man, but | must frankly state that, on the purely highly technical atomic aspects of
it, | have chosen Sir Alexander because | think that he has sufficient scientific knowledge of a general
character. One of the difficulties of meeting the point made by the hon. Gentleman is that all the people
who really are the experts in this are, in one way or another, employed under the Atomic Energy Authority.

BILL PRESENTED
~ Back to top
PUBLIC WORKS LOANS

Bill to grant money for the purpose of certain local loans out of the Local Loans Fund, and for other purposes
relating to local loans, presented by Mr. Powell; read the First time; to be read a Second time upon Monday
next and to be printed. [Bill 7.]

ORDERS OF THE DAY

QUEEN'S SPEECH
+ Back to top
DEBATE ON THE ADDRESS

[FOURTH DAY]

Order read for resuming adjourned debate on Question [5th November]: That an humble Address be
presented to Her Majesty, as follows: Most Gracious Sovereign, We, Your Majesty's most dutiful and loyal
subjects, the Commons of the United Kingdom of Great Britain and Northern Ireland, in Parliament
assembled, beg leave to offer our humble thanks to Your Majesty for the Gracious Speech which Your
Majesty has addressed to both Houses of Parliament.-[Lady Tweedsmuir.]

Question again proposed.
11.15 a.m.

The Secretary of State for Foreign Affairs (Mr. Selwyn Lloyd): In the Gracious Speech, Her Majesty referred,
first, to the visit which the President of the Italian Republic is to pay to this country next May. | think that
one of the most satisfactory developments in the post-war era has been the steady improvement in our
relations with Italy. We are firm friends, and our two Governments work closely together with mutual
confidence and understanding. We look forward very much to the visit of the President as setting the seal
upon this relationship. Several references were made also in earlier speeches to the second paragraph in the
Gracious Speech referring to the visit paid by Her Majesty the Queen and Prince Philip to Canada and the
United States. | was not present in Canada, but | had the honour of attending Her Majesty in the United
States and | was, therefore, able to witness at first hand the warmth of the welcome she received. | feel
that | should just say to the House, of my own knowledge, that the visit was an outstanding success and a
great personal triumph for Her Majesty and His Royal Highness, and | believe that it was a notable
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contribution to good relations between our two countries for wihch we should all be deeply grateful. During
her visit Her Majesty the Queen went to the United Nations and addressed a crowded General Assembly{470}
there. | want to begin by saying something about the United Nations. In the speech which | made there
during the General Debate, | referred to the Secretary-General's introduction to the Annual Report on the
Work of the Organisation, June, 1956-June, 1957. In that introduction, there is a passage dealing with the
réle of the United Nations, which deserves careful study by us all. It is a very fair assessment of the way in
which the United Nations is developing and should develop. The Secretary-General points out what the
United Nations is not, that the Charter does not endow it with the attributes of a super-State or of a body
active outside the framework of decisions of member Governments. The General Assembly is not a
parliament of elected individual members, and the limits within which its power can develop are set by the
balance of the forces in the world and the facts of international life at any particular time. It cannot be
transformed-l am dealing with the Secretary-General's views-into a world authority enforcing the law upon
the nations. He goes on to say that it is an instrument of negotiation among, and to some extent for,
Governments. It is a means of concerting action by Governments in support of the goals of the Charter. The
greatest need today is to blunt the edges of conflict among the nations and not to sharpen them. If properly
used, the United Nations, in the Secretary-General's view, can serve diplomacy of reconciliation better than
any other available instrument. His view is that, in spite of temporary developments in the opposite
direction under the influence of acute tension, the tendency in the United Nations is to wear away or break
down differences and thus help towards solutions. On the difficult topic of one vote for one nation
irrespective of size or strength, and consequently, upon the topic of responsibility or irresponsibility, Mr.
Hammarskjold confines himself to saying that the two-thirds rule, which applies to all major decisions of the
General Assembly, should serve as a reasonable assurance. He wisely points out that enforcement action by
the United Nations under Chapter VIl has not been constitutionally transferred to the Generalj471]Assembly
by the "Uniting for Peace" resolution. He contends that the processes of debate and vote are an essential
part of the work of the United Nations, but he adds that, if it is accepted that the primary value of the
United Nations is to serve as an instrument of negotiation, voting victories are likely to be illusory unless
they are steps in the direction of winning lasting consent to a peaceful and just settlement of the questions
at issue. He points that there is plenty of scope in the United Nations for adjustment and negotiation, quite
apart from its public proceedings. He refers to the innovations, so far as the practices of the United Nations
are concerned, which have been witnessed this year. One of these with which we all are familiar is the
United Nations Emergency Force. He considers that the exploration of such opportunities and the evolution
of emphasis and practice is a more urgent task than formal constitutional changes. | have gone at some
length into these views of the Secretary-General because | believe that these opinions are extremely wise
and they form a realistic doctrine round which opinion of all sorts can rally at a time when there has been
some uncertainty in many peoples’ minds about the United Nations. | do not think that we can accept the
view that the United Nations shouid never be criticised, but we have to steer a middie course between
believing in its complete infallibility and automatic condemnation of it. | think that those views of the
Secretary-General do provide a sound doctrine. The basic point is that the primary purpose in the mind of
everyone taking part in meetings of the United Nations should be to serve what Mr. Hammerskjold describes
as the diplomacy of reconciliation. If these are the purposes behind the debates they will help and not
hinder. | am not blaming or criticising any one country, but too often there are discussions in which it is
quite obvious that the sole purpose of the participants is propaganda in the cold war or in some other
dispute between nations. If there is a genuine desire to find common ground | think that the debates serve a
useful purpose. | think that the General Assembly came extremely well{472]out of the debate on the Syrian
complaint against Turkey. In that case the Communist bloc did try to use that debate for cold war
propaganda purposes, but they failed because the general feeling of the Assembly, including that of many
Asian and African members, was against giving the affair a cold war slant. The offer to mediate by Saudi
Arabia called the bluff of those who wished only to make trouble, and eventually the debate fizzled out, but
with, | think, a real lessening of tension, although I think that reconciliation may still be some time off.
Connected with the United Nations there is another matter about which | should like to say a word, and that
is with regard to the International Court of justice-the optional Clause of the Statute of the International
Court. Questions on that were put down to me by the hon. and learned Gentleman the Member for
Leicester, North-East (Sir L. Ungoed-Thomas) which were not reached last week, and | think that it might be
best if | dealt with them in a speech rather than by Question and Answer. The optional Clause is concerned
with the compulsory jurisdiction of the International Court. Very few countries have accepted that Clause
unconditionally. | think that they are in fact three-Haiti, Nicaragua and Paraguay. Others, about a dozen,
have accepted subject only to reciprocity-China, Colombia, Denmark, the Dominican Republic, Honduras,
Liechtenstein, Norway, Panama, Philippines, Sweden, Switzerland and Uruguay. A further fifteen or so have
accepted with specific reservations varying in their extent-Netherlands, Luxembourg, Australia, Canada,
Salvador, France, Israel, Liberia, Mexico, Pakistan. Portugal, South Africa, the United Kingdom, and the
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United States. Finally, there are over fifty countries which have not accepted the optional Clause at all.
Great Britain has always been in the category accepting with reservations. When our declaration was first
made in 1929 it was limited to future disputes, it was conditioned by reciprocity, and there was a further
condition reserving the right to require the suspension of any proceedings started before the Court in
respect of any dispute which had been submitted to the Council of the League of Nations.[473] In addition,
there were three specific reservations. The first was in respect of disputes in regard to which the parties
had agreed to have recourse to some other methods of peaceful settlement; secondly, disputes with other
members of the Commonwealth, and thirdly disputes "with regard to questions which, by international law,
fall exclusively within the jurisdiction of the United Kingdom." When | examined the position earlier this
year, | became aware, | confess for the first time, of two matters which seemed to me to be quite
unacceptable from our point of view. The first arose from the fact that a country can accept the compulsory
jurisdiction of the Court ad hoc for the purpose of a particular case or dispute. It can thus take another
country to the Court in that case, another country which has given a standing acceptance of the Court's
compulsory jurisdiction, but when that particular case is over the first country is again immune from
proceedings related to any other dispute because it only accepted the jurisdiction of the Court for a
particular case. | do not think that that can possibly be described as accepting the jurisdiction of the Court
on a basis of reciprocity. | am advised that when our standing acceptance was originally deposited, it was
only intended to compel us to appear before the Court at the instance of countries which had likewise
deposited a standing acceptance of the Court's compulsory jurisdiction. Accordingly, one of our new
reservations, which was intended to meet this point, specifically excludes disputes in which the other party
has accepted the compulsory jurisdiction of the Court only for the purposes of that particular dispute. It also
excludes, for basically similar reasons, any case where the other party to the dispute has entered a standing
acceptance of the Court's compulsory jurisdiction only a comparatively short time before bringing the
matter before the Court, namely, if the acceptance was made less than twelve months before the matter is
brought before the Court. | do not seek to shirk any point upon this, but an example which comes to one’s
mind is a matter like nuclear tests. | think that it is agreed between us that there should not be unilateral
cessation of tests. [HON. MEMBERS: "No."] | think[474]that it was agreed between us all that there should not
be unilateral cessation of tests by this country alone.

Mr. Hugh Gaitskell (Leeds, South): What we have proposed and urged upon the Government is that there

should be a suspension of tests by us for a limited period in the hope that during that period full
international agreement could be reached.

Mr. Lloyd: | said "cessation". Perhaps | wrongly used the word but | think that it was agreed that there should
not be unilateral cessation of tests, although there might be suspension for a limited time. | was dealing
with the question of cessation. It means that therefore an Iron Curtain country could say for the purpose of
some dispute regarding tests that they would accept the jurisdiction of the Court and take us to the Court
and get a temporary injunction. The Court might sit down for a year or two in litigation; and when the case
had been decided one way or another, that Iron Curtain country could get away from the jurisdiction of the
Court-it would no longer be subject to it-and we could not take similar action with regard to it should we so
desire. | think that is a quite intolerable position which cannot be defended on the basis of reciprocity at
all. The second matter deals with disputes about questions affecting our national security. The United States
has made a reservation excluding disputes with regard to matters essentially within the domestic
jurisdiction of the United States as determined by the United States. France has a similar reservation, and |
think that India, before she withdrew from the jurisdiction of the Court last year, had a similar reservation.
In a recent case between France and Norway, Norway asserted that the principle of reciprocity gave the
Norwegian Government the same right as France to pronounce whether a dispute concerned matters within
her domestic jurisdiction or not. | think that in matters of national security we have to reserve our position
when other countries do. When every country of the Soviet bloc does so and when our principal allies do so,
we also reserve our position.[475] Action was accordingly taken by Her Majesty's Government on 18th April.
The Secretary-General circulated our document to all the member States in May and we also communicated
with the Registrar of the International Court. We followed the same procedure as on the last occasion in
1955 when a change in our reservations had been made. We have no wish to weaken respect for the Court.
We believe in it and we believe in the principle behind the Court, but there must be reciprocity. | think that
has always been regarded as a fundamental principle, and that is the way in which we must approach our
acceptance of its jurisdiction.

Sir Lynn Ungoed-Thomas (Leicester, North-East): Does the Foreign Secretary suggest that the United States

reservation to which he has referred is identical with the one which this Government have made? That is the
tendency of his speech. Does he really suggest that a matter like the legality or illegality of the exclusion of
shipping, for instance, for the purpose of hydrogen bomb tests is a matter entirely for domestic jurisdiction?
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Exacutive Summary

Background: in 1988, in section 177 of the Campact of Frea Association betwean the United States and the Marshall Islands, the Govemment of the United Staes accepted responaibility for
amununon m (™ cmun: al tho Mtshll! |slands for loss or damage to praperty and person of the citizans of the Marshal (slands resuliing from the nuciear testing pragrams which the United

Islands b June 30, 1946 and August 18, 1958, and the two governments agreed {0 set forth in a separate agreement provisions for the
ju:l md adequata sefflement d dl such daims.

Tha Comp and (ho D -l t {the "Section 177 Settiement Agresmant™) enterad into uffact on the same day, October 21, 1988, The two gavamments agreed that the Section 177

i d by ceferance inta the Compacy, "oonstitulss the Ll setfemant of all ciaima, past, present, and fulure, of the Govemment, citizens and nationals of the Marshall
Istande mlch are based upon, arise out of, or are in any way related to the Nuclear Tesiing Program, and which are againat (he United States, its agents, amployees, contractors and dtizens and
nationala, and of all ciaims for aquitable or eny other celief in connection with weh claime [nchuding :ny of thoas claims which may be pending or which may ba filed in any court or other judicial or
administrative forum™ (Articls X (1))

As part of this full settiemant, tha two Fmes agreed that the U.S. would give the Govemmant of the Marshail Isiands $150 million to create a nudeer claims trust fund, The U.8 Govemment has no

rola in the Trbunal's decisi gh dis of the truat fund among claimants orin the administration Miho trust fund.
Astivie IX of the Seclion 177 Setllamsnt Ag: provided that “if lass ord 10 pe ly and person of the elﬂzcns af tha Marshall Islands, resulting from the Nuciear Testing Frogram, arisas or
is after the effectiva dule of this and such injuries were not and  cauld not reasonably have been identifiad as of the effeclive date of thiz Agreement, and if such injuries render

the provision of this Agresment manifesty imdaqum.' the RME may request thal (he U.S, Govemmant provide for such injuries by submitiing such a request to the L1.8, Congresa. Article X explicitly
statas tat itis understocd that it doss not commit the Congr and approp. funds.

Citing Article IX of the Section 177 the ic of the Marshall Isfanda (RMI) submitied a "Changad Circumatances® request to the United Stales Congreas in September 2000,
asserting, and saeking addiional compansation and remadies for, injuries and (cases 10 the people of the Marshal [slands arising from the U.8. nuclear lesling program al Enewelak and Bikini siolis
from 1946 to 1958.

Through ke requast, the RMI aseks ovar 33 biflion in additional compansation and assisiance, above and beyond monjies pravided in the Section 177 Settlement Agreement, Lo pey for an anhanced
national haalih care system, Tribunal awards for personal injury claims, loss of land use and hardship, and atoll rehabilitalion, as wel G2 new money for ocoupationat safaty, nudiear slewardship, and
nuclear education.

Exposure; The facts regarding radioaclive fallout do not support & request under the “ch d of 8" of tha saction 177 ntl-m.m agresment. In lts request, tha RM azserts thata
far wider area of the Marshall Istands than the noctharty atalls and islanda that are the foous of ine seclion 177 sottloment agresmeni was axposed to dangerous leveals of radioactivity. The weight of
nxperl sciantific evidence indicates that the presanlimpect of radicactive fallout on tha Marzhall [slanda is (mited 1o the more northerly atolls and istands. Atthaugh some idends may never ba suilabls
for communities or food gathering and should remain off limits, most historically inhabited islands in the narthem etolls could be resattlad undar spacific conditons. The section 177 sattiemant
agreement recognizad that, within the northern atclla, some lslanda wauld be more habitable then others. In (he saction 177 satll agr the of the Isiands taok
responshifity for controling the usa of areas in the Marshall Islands affected by the nuolear program.

Heatth care: Through Rs requasi, the RMI seeks enhanand primary, sacondary and terliary health care systems, integrated with existing RMI heaith sarvices, to serve the entine RMI populaton far ity
yaars. The RAE estimaties aperating costs at $45 milion 2 year for those fifty years, nat including travel and housing costs, and! requasts $50 million to cover estimated caphtal costs,

A3 part of the 8action 177 Setiemant Agreemwent, $2 milion per year for 15 ysars was provided from (ha frust fund to provide madical care io the p of the faur nuclear-affected atalle (Bkini,
Enewatak, Rongelap, and Ulrik), The Section 4177 Heaith Care Program, originally dasigned (or tha paaple of the four aiolls, serves 13,460 enmolises, Funding under the Section 177 Settiement
Agreament undod in 2001 in accordance with the terms of that agresment. In lddllon, Congress mandatad in the Compact of Free Association Act of 1 985 continued spacial medical care for the

of tha popul of and Utrik axpossd to the 1954 th lear Bravo test. The U.&. Dapartmant of Enargy and its predacessors have provided that
special roedicel care eomnmsiy for 49 years. . o ite nquuc. the RM| senks an mhnnosd medical care sysum not Smitad to the individuals affected by the U.8. testing program. There is no basls for
the RM( requast for medical cace for the entire RMI pop under the d P ihe Section 177 Setdement Agreement.

Furthermare, because the RM| request was submitied in Septamber 2000, it does not taka inta account the role of the of Frea took effect an May 1, 2004, Under
tha amarxied Compact, RMI Govemment haath sactar expenditures wil total $13.9 milllon in FY 2009 end ere ssimated tobe m 5 milfion in F\' 2008, 8166 milion in FY 2007 and $16.8 in FY 2008,
Under the amendad Compuc, U 8. funds will caver appeoximately two-ihirds of thess expendinres.

Fcnund Injury Claims:The RM| seeks $28.9 milion to pay personal injury awards already appeoved by the Nuclear Clsims Tribunat (NCT) In excess of e trust fund,

The U.S. Govemment pleyed no roin in estabishment of tha NCT's award sligibllity crileria, which [ and oomp ble conditions nol nwpnd under U.S. radaton fnjury
compensaticn programs, Nor has the U.§. Governmant played any cole in fund orthe i fiacl d by the trust fund, The mixad eamings record
of the trust fund Is nat atiributable (o the U.S, nudiedr testing program and doea not amwdo e basls for a funding request under the Mod droumstances” provision of the Seciicn 177 Setilement
Agreement.

Loss of Land Use and Hardship: Al losses and dlmnaa to property arusa bafors the Section 177 Seltlament Agreament entarad into force. There are na fosses or damage to property that "could not
reasanably have been identified.” Thae facts reg o8s and to propacy do not suppart a funding request under e “changed drcumstances™ pravision of the Section 177 Settiersant
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Agreament. The Nuolear Claims. Tnbun-l awarded Enewetak roughly $244 million for loss of land use and $30 milion for hardship. The Tribunal wwarded Biini approximately $278 milkon for loss of
{and use and $33 million for hardship. Addisonel claims are pending for Utk and Rong-hp In making thess awards, the Trbunal excesded ihe amount of money provided through the Sattlement

Agreemunt for loss 0f damage 10 properly. The United Siates played norole in evaluati the Blkinl e Es tak elnirm or lnlh. Tribunals judgments on them. Nor, 28 notad abave, has Lhe
Govemnment of the Unlied Stales playad any rmle in fund or the it 9 the ! w the frust fund, The mixed eamings record of #ho truat fund is not
atributable 1o tha L).6. nucisar testing program and does not provide a basis for a Ainding request under the " ged ci P 1he Section 177 Setiement Agreement.

Alall Rehabiltstion: The Nuclear Claims Tribunal considared stratagins stimaied 10 008t from $217 milion to $1.4 billion for Bikin and a similar range of options for The Tribunal

$251 milion to Biiini on Manch 5, 2001 and $81 miion 10 Enewetak on Apd| 13, 2000 “to restore [lhem] to a safs and produciive stéte.” In making ihese awards, the Tribunal exceeded the amound of
money provided hreugh the Settiement A 1. There 18 no pad circumstanca” on which an additional funding request can lagifimalsty be mada under Articie X of the Section 177 Setllemant
Agreement. )

An important slemant underlying the RM| request Is the asseriion thai the United Siates Go has shicler for nuclaar clsanup activities in the Uniled Siates since
the 1988 ssibamant agreament wes reached. The currenl doss limit used by the U.8. Govemment to prolm the public from all sources of radintion is 1 milisevart (mSy) pec ysar. The siavert is a unil
of radiation dose which dascribes tha sffaciivenuss of various mu of rediation to produce bbloolu cls. A millisievert is one thousandth of a slevert. The currant us dose limit has bsan used io
guide elesnup decisions in the RMI before and alter the Cx on Islands stolis where cleanup has besn aciual

dosas are balow 0.15 mSv, tha value advacated by the Tribunal. MI cleanup decisions to date have conferred a degree of ion that sl wisling U.S. faderal agency guidalines as wall
ac tha Tribunal's desired standard.

Qocupational Safuty, Nuciear Stewardship and Education: In s requasd, the RMI confsnds thul the Section 177 Seiement Agresment does nol include important occupationat safety, nuclesr
slewardship or nuclear education programs. These ary all programs that the parties could have chosen 1o include m the full sattfement, but they choss not 1. They do not consiitute "changed
clrcumstances” an which a funding requast can lspitimately be made under the Section 177 Setilement Awmnont To the extent the Sovernment of the Rapublic of the Marshall Isiands consilors
thase programs ams nesded, thay should be included in the RMI budget, and they could Uhen he cansidered by the M and Financlal A ility Commifles for pessible
coverage under a secior grant under the amended Compact.

Repoert Evaluating the Requast of the G- " # the Republic of the Marahall Islands Regarding Changed Circumatances Arising from U.3. Nucisar Tesfing

1 Lagal Frameswork

Tha Compact of Free A {the C with s related L ihe the G of ihe Unitad States and the Govemmen of tha Marshall
istands for the Implementation of Section 177 of he Campact of Fres Association {the Section 171 Mnmom Agreament), was signed by ths govemments of the United States and the Marshall
Isiands on June 25, 1983, The Compact, includinp the Section 177 Settement Ag) WIWCN Was Incorp Dy raference, was ap by Joim of the Unlied States Congress on
January 14, 1988 (PL99-239, 99 8tat. 1770}, and the Compaci and is related ag ook effect the United States and the Republic of the Marshall [slands on Oclober 21, 1688,

1.1 Bection 177 of the Compact

As it relates 10 the Marshall Islands, Secfion 177 of ihe Compnct of Free Association deall with:

"loss or damage o property and person of e iizena of tha Marshall Islands, . . . rasulling from the nuciaar lasting p which the G of the United Sistes conducted In the Northem
Marshall Isfancs b June 30, 1848, and August 18, 1858." .

Speoifically, Seotion 177 provided thai the Gavemmenl of the Uniled States and the Government of the Marshall lalands "shall set forth in t Isions for the just and adequate
settiomeni of alt such claims which have arisen in nnand 10 the Marehall Istands and s ciizens and which have not 49 yal boen compensated or which in the fuiure may arfae.... This separaie
agresmend shall coms inio aifect simul ly with this Compact and shall remain in sffectin accordance wilh lts own terms.”

1.2 The Section 177 Saitiement Agreament.
1.2.1. Full Setiement of All Claims
Articie X Seclion 1 of the Bection 177 Satiiemnunt Agresment is sntitled "Full Setloment d Al Claims® and sistes:

""This Agreement constitutes the Nill settiernent of al cimims, past, prasent and future, of tha Govammant, ciizans and nationals of the Mershall 1slanda which are basad upon, arise oul of, or ara in any
way relaled to the Nuclaar Tasting Program, and which are apainal the Unilad States, ilx agents, amplwo- coniraciors and cifizens and nationals, and of all claims for squitable or any other relkef in,

connection with such daims including any of those claims which mey be pending or which may be flled in any court or other judicial or sdministrativa forum, including the courts of the Marshal islands

and the counts of the Unlied Stales and He poliical subdivieions.”

1.2.2 Changed Circumstanoss

Articis IX of the Saciion 177 Settiement Ag Is emitied "Chang v siatex:

"If loss or damage to property and person of the cilizens of the Marshall Islands, resuliing from the Nuchlr Testing Program, arisas or Is d after the effuciiva dala  of this A %, and such
Injuries ware nol and could not reasonably have besn identified as of the effective date of this A t, and if such njuries render the provisions of this A he

Governmant of ihe Marshall lslends mnyroqunl that the Government of the United Siates pmhh for such In]unm by submllmg .m:h a roquuue the connrua of the Uniled Sistes for its
consideration. It 1s ndersiood that this Ailicle doss ol commit ¥ Congiess of the United Siates 1o auihorize and appropiais funds.”

Citing this provision of Ihe Seclion 177 Setilement A the O of the Republic of the Marahall |slands subimilted n reguest & the United Stales Congress in Septamber of 2000,
In March of 2002, Congress transmitted e request of the Republic of the Marshall Isiands fo Lhe Prasiden for svaluation by the appropriate agenciss.

This document is lhe Administrution’s avaluation of the faquast submitied w he G of the Republic of the M: Isiands and of whelher the request contains the elaments mukelly agreed
1o in Article IX of the Section 177 Ssitternent A axbaing y foc of n raquast 1o Conp for Hs ion undar that Aricle.

In arder to be the subject of & request to Congress under Anicka IX of the Saction 177 Ssttiement Agreement, an injury:
1. musi be loss of damage 1o property and person of the clizens of the Marshall Ialands;

2. must resull irom the Nuclear Tesliing Program;

3. musianse crbe th ive date of the Ag (Octobur 24, 1988);

4. muel be injurios thatwere not and could not reasonably have besn identified ax of ihe effsciive date of the Agreement (Cclober 21, 1986); and

5. such injuriss must rendier the provizions of tha Saclion 177 Setllemant Agr iazily i q
|fthess five condilions are met, tha Government of the Marshall Islands may request the Covemmunt of the Uniled Starlas to provide for such injuries by submilling such a request t0 1he United States
Congress for its congideration, in which case the t axplicitly providas thet it "is und: d that this Articia does not commiR the Congress of tha Uniled States (o authodze and
appropriate funds”.

1.2.. Other Elements of the Seation 177 Bettlhhment Agreemant

Govemmant of the Marshall lslands Respensible for Providing Medics! and Health Carer

The Preamble lo the Saction 177 Settlement Agreemant stataes that the Govemment of the United States and the cmn-n of the Marshall Islands uuo 10 Ihu terms of the Agreement, inter slia, (i)
of he

n fulfilment of the provisions of Section 177 of the Compact relating te the nuciear testing prog and "fjn ponsibility of the of ihe Marshall Islends o
provide medipsl and health cave fo all of tha pacpie of Ihe Marshall |slands”.

In Fulfilment of L.8. Governmaent Obligasiona, $150 million 10 the Government of the Marshall islands to Create An indspendent Nucisar Glaims Fund;

"In fulfilment” of its oblipations under Section 177 of the Compact, the Unlled Simas Govemment provided to the Marshell lalands Govemmant $150,000.000 1o creats an indepandenl nuclear clalms
fund, the proceeds from which wers to be disiribuled in accordancs with the Section 177 Settiament Agreement

Distribution for Health, Medical Su iological Monitoring, and for Atol! Claims for Loss or Damage to Property and Parson:

Articia ), Distribusion of Annuel Proceeds, requires disb nt 1o the RMI G it he of the Fund fixed amounts for heatih (§2 million annually for 15 years), medical surveilancs
and radiolodal monfioring (34 million annually for the Agresment’s first wee years), and diskursement Lo four aloll authorities of the following armounts in paymant of clakms for loss or damage to
property and persan: $75 miflicn for Bikiri, $48.75 milion for Enewstak, $37.5 million for Rongalup and $22.5 milion for Uirik. These disbursemenis wera to ba mads in 80 quarterly paymants ovar 15

http://2001-2009.state.gov/p/eap/rls/rpt/40422.htm 02/06/2015



Report Evaluating the Request of the Government of the Republic of the Marshall Isla... Page 3 of 18

years. Section 8 of this Ardicie cbiiges the govemmanis of the four atolis, in ordar 1o provide lang-temm meana to address the conssquencas of the nuclear lesting program, (o establish individual trust
funds “with all or a partion* of the proceeds received under Section 177 to *provide a perpetual source of Income” for the poaplaa af tha atlla (article (1, asciion 6, sentence 2). The subsidiary
P he g of each of (ha four atolls to decide whether these funds should “ba disiributed, placed in trust or otherwise invosted.”

The $30 milllon ($2 million lmudu for15yun) fer honllh care provided undar Articis i, Section 1{a) and mentioned In tha previous paragraph, was in adgifion to {he amounts pmmnd 10 the four
atolls as thair share as al [slands under Compact mcnt 216(»(2), 51 791 ooo -mullly for nationwide health and medical pragrams, inciuding raferrals, and
221 (b), $10,000,000 annually for education and hulth care, Articia (I, section 1(d) provides for ¢ U.8. Dx o supplemental food program.

i of ine Marshall |alends to ish @ Claime Tribunal:

Article |V of the Bection 177 Settisment Agreement requires m- Marshall Isiands Govemment © astablish & claims tribunal to render final detsrmination upon ell claims of the Govemment and peopia
afihe Marshall (slands related lo the nuciear testing pragram and upon ail disp arising from of the nuclear claims fund. Under Arficie II, Section 6(c), $43.75 millon is to be available
“for whole or partial payment” of monelary awerds, o be disbursed in annual amounts of ug te $2.25 millon during the #rst 3 years and in annual amounts of ug © $3.28 milllon during the naxt 12
years. The averall, net parsonal injury compensation totalad 363,127,000 dollars as of December 31, 1997, This repmsonied 1,685 awards % or on behalf of 1,548 Individuals.

2. Historlcal Rackground
2.1 The U.S. Nuclear Tasting Frogram, 1946-38

The United Stales carred out sixty-six underwater, surface and almospheric nuclear tests at Bikini and Enewstak atolis in the northemn Marahall Isiands between 1948 and 1858, and an addibonal ghot
100 kilometera wast of Bikini. The people of Bikin! {population at the tme 167) and Enawetak (poputation at the lima 145) atolls were relocaied 10 atolls oulside the fesling area prior o jesting.

Among these tests, the world's second hydrogen comb test, code-named &ava.wuurmdwlltom;\tdtonhmwzs 1954, (mnrrnua:nEmnnk)'mamyylold of the bamb

exceeded predictions, and sudden wind changes sent a doud of radioactive debria unexp ly over pop Iand areas. C quently ive debris fell on the popudations of Rongelan (88
peapia‘at the time} and Utrlk (1567 people at the time) for 2-3 daya bafars thess inhabRants were lo Kwajalein Atoll for medical care.
A provides a \ list of all 67 U.S, nuciear teats conducted in e Marshall (slands,

2.2 Explana¥lon of Atell Pop

Local aioll g s at sible for \g cansus records for their respective atalls and qualifying individuals as "peraons of the etol." Criteria for qualification s & "person of the atol*
vary by mﬂsdlmn. but In mcrd relate to traditional and histarical factors basad an biood linaage, land rights, marniags and extendad family.

Below is 3 comparison of achual populations of the atolis in 1954 and “persons of the atolls® as of Juna 1996, tolocal atoll
19541998

Bikini 167 2,181
Enewelak 143 1,561
Rongelep 86 4,384
Utrlk 167 2,763

Total 585 10,919

23U8.C and

U.8. compensation and assisiance to the RM| for nuciear lasting lotaled appraximetely $238,273,000 for the peopla of Bikini atoll; $148, 187,300 for the people of Enewetak atoll; $93,201,000 for the
paapla of Rongelep aloll; and 344,150,000 for the peopin of Utrik aloll.

Among major camp of this comp and sasistance:

-~ The Depertmeni of the interior made nucisar caims compensalon payments lohlinu 3133760 000 to Bikini, Enewetak, Rongatap and Utk atoits,

~ The Departmant of Energy and (ts predk ageacies h heakh care for the Rongelap and Uik survivars of the 1954 thermonuciear Bravo tast, and radiological
environmantal characierization and monitoring of the four nuciear-affected atolla for Ascal yuu 1854 - 2002 (otating $137,595,000.

- The U.8. Cangress appropriated $20,000,000 & fiscal year 10?7 mmm consiruction funds for the dean-up and rehabiftation of Enewatak atoll and directed the Depariment of Defense ta draw

upon other needad , without for quik and support forces.

Appendix A provides e ing of U.8. nuciear tasting-related campensation and assisiancs, including funds from the 177 Settiement Agreament. presantad in 2003 dollars.

2.3.1 Bikné

The Congrass appropristed $80,000,000 over a8 fve-yaar pericd for the clean-up and resattismant of Bikini, which was added te $20,000,000 approp In 1985, The Congresa based ils further
appropristion on section 103(]) of the C Act. , the C designed and Inisnded this apprapriation, in fhe words of he then Ranking Mincrity Mambar of tha Commitiee on Energy

and Naturat Resources, Sanator James A. McClure, on the ficor of the Senate on Septembar B, 1088:

...10 {uiflil both the moral and (egal i of the U.S. la the peopie of Bikinl contained in saction 103{) of the Compact Act... and in aricle 1 of ihe Compact Seclion 177
Agresment,.. and ... ko provide for the full and final setfiemant of al claima arising from the Muciear Tasting Progeam. ... There ara those who may incorrectly argue that thiz approprialion is made
outside of tha Section 177 Agresment and therefore Congress did aotintead for Section 177 to pravide a final setemant, Tha oppoaite is true. ... ltis Intended that thasa funds will be depasited in the
ex(xling resetilement trust fund - of approximalsly $20 milion - and thet the terms of that inist will ba modiied to provide that the compus and inoem from the {rust may be uaed for the rehabliitation and
resetilement of Bikini Atoll and that up to 32 million pec yesr mey be uead for projects an Kili end EjL Following rehabilitation and resetiement, thaga funds will no longer be available W KIR and Ejll,
and any furdis remaining in the Yust, not identified for fulure naeds, shail ba dopasited in the U.8. Treasury. Ilunudpm thatl thess future no-da . willinchude: firsi, oﬂn
Infrastructure until the Bikinians are prepared © assume that task; second, training the Bikinlans for tha ap ofthe i +.. Onica thig abj i iy met, then
alf funds in the trust shall revert to the Uniled States. The people Maldnl will then nasd i rely on a«m&nds such as the other $75 milion provided pul ramnt to [the Section 177 Settlement
Agreement, articla Il, section 2, ... in the contexd of of the Section 177 Aﬂlllmsﬂl lh- Bikinians will have ted this lruxt as full and ﬁnd discharge of all United Sintes cbiigstions...
related to Mmm&um fram Bikini,.. and no & app will be required in order, finally, to have fulflied the Unitad States sommiiments to the Biidn people, sxcapt as provided under
artice 1X of the Section 177 Agreement.

From the incaptian of Congressional funding of the separale Rasettiement Trust Fund for the Mple of Bikini, the U.S, Govemment hea had as its kil-ledged partnar the p-opla and local govemment
of BKini, As the then- Chalman of the Committes on Energy and Natural R the Bennett , 45id on (he floar of the Sanate on Seplember 8, 1988

The work of the Bikinl Atoll Rehabilitation € (BARC)... provided the Readad to quantify the obligetion of e Unked Statas Govammant ta dean ! up and reseltis Bikinl. It was from
the BARC information thal thia $60 milion appropriation wes dovolopod. . [Llangusge was spacifically incuded in the staiute io rebul sny i hat t of the Compact did nol a
fufl and Anal and a complete and abacluty blrbolinrennﬁmld or furher litigation. The analysis... sel forth in the racond nmﬂmaafmohd.r . {Aldditional ex gratia* - and |
wenl (o emphasize the words * ax gratia * - wili ba avail in the future If w--r-mummisr ion nno =hwehavubrhopopuluoncf
the affected atofls.’ ... Thase funds are pravided lo the Bikiniane se that thay, and not the United Siales wlf b ible for the and the d d in to
their homeland, ... It is the respansibliity of the peopis of Bikini to... axpend these funds o thal they meet the chjectivas of rehabiiitation and rasetiement and prowide for kmiled future naeds. .. Al
decisions and roqwn-hihn for rehebilitation and ressiement of BIkini reet with the peaple of Bikini.

While having a imiled, on-isiand presenca in their home atoll — about 25 pertons - principally cannected with a commerdial dive pnm owned by the atoll govemseant, most Bikinians kve in Mejuro
Atoll, Inciuding Ejit Lsiand {about 1,000), or elsewhene in the Marshall Istanda (about 1,100), principaity Ebeys and Kili islands and Lae Atoll

A Septamber 1998 Intarnational Atomic Enargy Agency report on radiclogical canditions at Bikinl concluded that:

{1) Bikini Istand should not be penmanently resatiled under the present radiological conditions withoul dial ite were ndng o eat entirely Iooalry pnauud foodstuffs;

{2) the dist of tha puplu of the Marshal Islands, -ndudng the peopia of al\hl, ired and would o contain & sub ! d foed;

{3) provided cartan remedial were taken, esp feriilization, Bikini I:lmd oould be pmmn‘lly nlnmblbd -n

(4) should such remedial staps be taken, radlation dun for pwplo IMng on Bikini Isiand would be P in terma of and their health would be adaquately protected
against radiation apowve due to the atolfs residual radioective malarial

2.3.2 Enawatak

This aioll was the sie of forty-ihres of (he alxty-seven ruclear tests conducted by the U.8. G tin the 4 il [siands from 1948 to 1958, Five islands wers partially or complsiely
destroyed; the ramaining islands in the stols northem half, including Enjebi and Runit, were by radi The atoll's southem isiands of Enewatak and Medren ware mostly covered

by concrete and asphakt as they were ussd far various faciitias required by the nuciear testing program. As a reault, the mﬂn atoll was devasialed and nesry all vegeiation destroyed.

In order to parmit the peopie of Enewetak Lo bagin their retum home, from 1977 ta 1960, the U.S, Government undartook & resetement program which induded clean-up of some affecied islands and
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d 30l from this clean-up waa pluced in a nuclear fesi-cremted crater on the north of Runit jsland and the craier was capped by & concrels doms.

103(k) of the Compact Acl and tha subsl wmm lmp)lunnﬁn Rt esiablished an ex oratia trust fund for the Enewetak community from Enjabi and credited to the fund the smounl of
f?%"d’: oo%.m which the U? m (he Marst > int. Under -«3’.': section 4, of this subsidiery agreement, if tha people of Enewetak $rom Enjebi resettle their
island by Cctobar 24, 2011, the peoplo will raceive lrom the fund :uah a8 will be y 10 re- jiah thair communily and to replant their island approprisisly, However, under saction 5,
i they do not resetlle by this date, than the fund manager wil distibute tha fund to the pecple for ther reseliemant at some ather location. Whichever roule the psopla of Enawetak from Enjebl iake,
prior ¥ and durlng the Mulion of the fur's corpus, they may recaive at [sast quactedy the inferest samed by (he fund (section B).

The Enewstak r-nllhrmm has ncluded g portions of the stoll. Cmpi of A, bresdirui, tao, b and fme hlvn besn planisd sine' 1870, The planing
continues as a part of the Depanm of the Interior-hunded En k Food and A L]  the funding level of which has besn approxi ly $1,001,000 zince flscal yoor 1088,
Dus to & growing population, the crops are not the only food source for the pacple of M M also Import food. The clmnﬂou is aur-n-nubd by having less than owﬁrd mm -ura  land
useablo for food production. For us long as the people of need food, as d by the U.S. D of Energy-L

there will be & newd for some supplemental support in Ihs m fuch s ihat provided by the United Staies [ of Ag .Vood progr nm the
Departmenl of the Interior-funded apriculiural program. This nesd will remaln constant even If local food p ipr ly above current levels.
2.3.3 Rongelsp

In 1984, the National Ressarch Council issued its neport on *Radiclogical Assessmaunts for the Ressttismen of Rongeiap in the Republic of the Marshal Islands.” On the basis of il review, the
committes made the following recommendailons:

{1) ® local-joed-only diet [should be) imited 1o food ga on the southem islands of Alol.
{2) the retuming popuiation [should] restrict the qu-nﬂun of some lousl foods in thair disk A modest npplummly food program would heip the retuming Rongelap people to obiain the necassary

quantilies of Imported food.

@) the upper laysr of soil [should be remover] from the vRlage and on eech houseplot Jand]...a layer of crushed coral (added] arcund the houses and 1o wrems of congreg ghout the
village.
@) he ication of potassium as ferliizer, and for remadiation of agriculivral areas.

A $45 million agreament to asslst the pooplo of Rongelap with resatiement was signed on Saplember 19, 1935. After yesrs of siudies and negotiations invalvinp the Departments of the Interior and

sclontisis, Congs ) commitiess and represeniatives of the Renoollp pooplo. e connma 901 forth the genara) pmmﬂar: for a final setilemant In section 118{d) of Public
I.aw'%&wi (April 26, 1996). In August 1996, after nearly Ihras ysars of nag Alo§ Lot , ihe of the interior eachad a settiemant that
e Septomber 1998 agreemunt smbodies. The agresment’s tenms consfilute, in mmnol with m m(u) of Pwlle Law 10&134, ' full lndﬁna! setilement of all cbligations of the United Stales
1o assist in the resetilement of Rongelap Alol pursuant 1o seclion 103() of fhe C pact Act. The ag q) Ia.lldlm of sutficient homes afler construction of dock, water, elsctric, achool,
and local govemment facililies; proparty will bs surveyed, and cematerias located.

The sgreemunt provided $39,740,000 for the reseillement of Romhp Isind, the tund then haying $18,127,000 available, The balance of $10,5630,000 waz providad 3 the Depestmen of the Interior
through a reprogy of sulplm PP d by the C: ‘The amourt, $1,283,000, was Inchuded i e fiscal yaar 1087 Depanmen of the Interior sppropdations. The
balanoce of the zettlsment funding was derived from inferest samings on the (rust fund. The agreement further provided that $8,000,000 be avaliable as grants from the Departmeni of the Interior and
that the balance be placad in the brust lund.

Ot he on R Island and Islands in 1954, fortyive were st alive In Septomber 2002, Cnmpmu 10 tha paople of Enwuuk and Umk the people of

Rongelap am less lketyb Iive In their home lslands. wiih about 000 Rongelepase kn Majuro Aloll and 1400 on islands In Kwajalein Atod). | ", the people and go of Rongeslap have
exprossad (heir commiment % rehablitate and resetie their home Island. Cn June 28, 1648, Rorgelap Atoll Locat andits Pacific el, Inc., signed a marter contracl
for Phase ) of Rongalap |aland's Phase ) astabishment of a base camp, the consruchion of izl ] d sompletion of the remediation recommendafons of the
P scleniific leam. .

Substantial progress has been made, including consiruction of: u paved runway and teminal building; axpandad dock, dnd\ apron and mhoum denmn plant, with wader now avallable

. throughoun ihe island: bulldngs 1o house & whole body counter (to detect internal depeition of cesium-137), bi which are now opersiin; barracks o
house twarty sident contract workers and guest quarters being used to support @ nascent ecolourism industry; @ mn treatment Mny thet I: now npomlnu and @ community center and lown
Ml&m‘ vilege church hn been mbnnm and p for ag areas has been instiluted. The road system Is being expanded with addilional ronds being paved,
which further
2,34 Utrk

The 167 residents of Utrik were evacuated in 1854 1o Kwajalein for medical examinations and susveilance st the U.S. milltery hospitsl there, Within months, they wers retumad lo Utrik. The people of
lnn:.loaymm“r:;m mmz ,783, of whemn aboul 1,200 live In Utrik Atoll. Of the remaining 1,800, appreximately 1,250 live In Majura Atoll and 450 on Ebaye Island. About 100 Utrikess live in Honolulu
or the ma Etales.

The Compact Act did not inciude an for il i for the people of Utrik, Other than i conditiona cn Lheir islands, the people of Utiik have ths Jeast
significant rehablitation pmbl-ms and have achieved tha highest level of ressttiement among the four nuclw-lmd-d nlolis.

1 m Nuelear Claims Fund

In fulfiliment of ils obligaions under Section 177 of the Compac, tha United Statas G vided to the & of the Marshall lslands $150,000,000 to creats en indopnndam nuciear
clalms fund, the proceeds from which were to be distributed in accordance with ihe Section 177 Settlament Agresment. Seciion 177 Seltiement A p o ions from the
fund ere described in saction 1.2 above.

233 Tha Nucisar Claims Tribuna)

The Secton 177 Satllement Agreament mendated asiablishmont of the RMI Niclear Claims Tribunal (NCT}. The RMI parliament creatad the NCT In 1888, The NCT has jurisdiction “to rendar finsl
determination upon all claima past, present and fulure” refated o the US nuciear testing program (177 Settiernent Agreement, Arficke 1V, section 1(a)), Tha NCT consists of thres judges, incuding the
Chairperson, a I-Mu of the Fund, » Public Advocate and eisven other slaff members.

Tha Unilsd Sislex has pliyed no rols in evalusting clsims presented to ihe NTC, ner in the Tribunal's jdgmants on them. The 177 Sefllement Agroemen! provided a lump sum selllement of $150
millien. Beyond the broad divitlons by AL, it did not epecily how the Tribunal was to divide he procesds it recsived smong individual clalmants. The Bection 177 Agreemend pnm:u nnly that“lin
delarmining any legml issue, the Claims Trlbunal may have refarence 1o the laws of the Marshall Islands, including fraditiona! lew, to intsmeional law end, in the of

Isw, to Ihe laws of ihe United States.”

The NCT has its &g Injury claims sfier eimdar L8, statutory programs for L8, oivillan and mililary personnel deemed hamned by the U.S. iesting pmnum For
sxample, ihe NCT Fwards nnmponsminn from 5125 000 for leukernia, ovaran cancer, e1c., 16 $12,500 1orb|n|gn wmors. in the United States, there are thrae programs thal compensate
diat by he during nuclesr testing or weapons producson. For axample, "Dawnwinders™ in the United States with lsukemla received $60,000 from the Dnmmmni

affected
of Justice, while U.S. “onsite pnmcums who observed weapons fesis recsived: $75,000 for laukemia,

Allhough the sclentific community has thus fer not proven irnm!emm of nudnr effacts to the econd generalion in humans, the NCT provides biclogicsl chikiren of a mother who was physically
prasant al tha ime of tha tesling 50% of offered firal

Although the Section 177 Seitiomeni Agremmeni and scentific data grize the four populated northem atolls as having been affected by the testing program, the setilemant agrasmen and the
scientific dats do not support such @ finding for the mid atolls or othar arwas of he Marshall Isiends. Nevertheless, the NGT awards damages 1o parsons from threughout the Marshall Isiands,

Appendicas C and D provids an overvisw of (he crileria and eward amounis in RM! and U.S. redistion cormpenzation progrems,

3. Exp of Marehallese to ionixd ion and the health sffects: Tho state of scientifio knowlodge

3.1.1 Extant of radioactive contamination across the northern atolls and islands in 1978

From July through Novembar 1978, Tipton and Melbaum, undera U.S. G ract, conducied an seral radiological SW of sleven o1oks and two islands within the rorthem Marshal
Islands. Contamination from al tesls, measured from the level of radioactive ceslum-137 in the sad on paris of Bikin, north and Utrik Atolls wore oonsistent with what
might be expected from the Bravo fallout pattarn. Contamination levels on Alluk, Likiep, Watho and Ujelang Atolla and at Mejlt and Jemo istands ware consisiont with casium-137 adlivity, due to
workdwide fallout, observed within the Unitad Siates and &l othar locatione in the ceniral Pacific including Majuro, l'nnnp-. Truk, Palsu, and Guam. Thess latter four atolls and twe ialands, therefors, did
not appear o have recsived any significant diraci contamination from the Bravo evant or the alher lesls condy ot Bikini and Atolls.

3.1.2 Tha Nationwide Radiclogioal Survey

The Nationwide Rediclopical Survey (NWRS) of the Marshall Islands, complated in 1994, Is the only comprehenaiva radiolopical study of the RMI. hincludes a deteiled analysis of 432 of the RMI's
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approximately 1,200 Islands. In addition ta the NWRs nnd Tlmun-MaImm sludies, ather inations of the |alands include, for the past twenty ysars under a congreselonally
g program, px of the four nuclear-affecied aicls by tha 11.8. of Energy.

P

The Govemmen of the RMI commissioned (he ans with funding provided by the U.S. Dcpmrn-nt of the |ntevior under the Compact of Free Association. The RMI Govemment alsa appointed an
international sciantific advisary pmd ta provide 10 NWRS manitor the inlegeity of their work, and advize the RMI Govamment on the conduct and resuits of (he survey, The
NWRS survey team yin M-m 0 Sugport their study,

The NVWRS miaslan wes fourfold:

— to map the geographic axtant of redloactivity throughout R,

-- l0 aseaas radiclogical conditions on Bikini, ak, Rongslap, and Utrik sioils;

-~ to advise on the riske associsled with radiation exposure;

-- to educate the Marshallasa pubiic about any residual presence and passibie rieks of nuclear wsting-related radiation.

NWRS ot dad from the folowing

~ The mest significant long-lerm sourcs of
the soll.
- cesium dioactive over lime, By 2002, mare then 70 p n of the amount

ly s ive cesium (ocated in the tog (2 Inches of eoll end ingesied by cansuming lacal fuod crops that take up the cesium from

a3 a result of nudear leating was no longer radioactiva,

gnEty Gag

The NWRE examined surface soll for ¥um and simdlar that could st be hnmlil ¥ ingested or inhaled In suMdent quanifty. ln order to astimate the amount of mdiation to which
dmm groups of pntmﬁd?; affected Marshallase may have besn tha NWRS and fa d i s g, work, and disi aitributes of different groups
the p area, as well as how these attributes may have changed over Ume.

With this lnforretion, the NWRS was able to eslimata total exposure from the end of the U.S. nudear testing program in 1958 through 1894 and an annual doss for 1994. Ths NWRS reporf provided
esiimales for the annual doee at ench location along with natural Background and global fullout levela.

The NWRS calculated total dose from exiemal and intemal sources of whole body axpasure 10 redioactive ceslum and summed these io estimaie the total dose that could be recetved in & year. The
dose is expressad in sizverls (Sv), a unit which accounts for the effectiveness of various typas af radiation 1o produce bislogical effects, The Sv replaced (he more familiar rem unit and is 100 (mas
langer, maaning that 1 Sv equals 100 rom. A whole body dose below 1 mSv (one thousancth of a 8v or 100 mnm) per year was usad (o lu-nmy islands sultable for resettded communities or for food

gathering. Where the tolal dose exceaded 1 mSy par ysar above natural background (evels, up o pi g wouki be required 1o maks fiese arses habitable
or suitable tar food gathering. .

NWRE dose estimates need to he considered In the contet of all sources of radialion in the environment. The lota) jon in the Marshall |slands is the sum of local nuclear fafioul,
natural and globat nuclear fallout. The netural background annual radiaion doxa in fhe northerm Marshall Islands is about 2.4 mSv, of which 2 mSv le from

aating fish. (In comparizan, the L).8. averags annual dose is about 3.0 mSv, of which 2 mSy per yaar is from radon. Radon is virtually sbsent in alol environments.)

NWRS estimated that the range of tha total annual dose from woridwide nuclear fallout in he Marshall Islands is 0.01-0.05 mSv. The NWRS summary reparl Figure 9 (below) ahowa the annual
Gxposura lavel for each survayed location against the nalural background dose and globel fallout dose. in Figure 9, tha eslimated annual dese ubncd on a traditional Marshalese diet comprising
75% focal foods and 25% rice. The total dose could be much (ower in meny locations If tha o & conte y diet that inchuded no mare than 20% iocal foods,

Conduslons of the NWRS Survey

NWRS condluded that the (evel of faliout radicactivily increases with increasing (ntilude. In the RMI's southemmost elolls and isiands, from 4 te © dagreas N, just south of Kwejsiein Atoll, falloul levels
wera nearly constani and about the aame as fallout a-um global nuclear weapona tesing. R ly (tle falout as far south a Kwﬁnlun Atoll. From § to 10.5 degrees N, the mid-
level abolls, iha NWRS d thet the dicactivity doss "not pose any measurabla hasith hazard." Mid-lavel giolls ars: Alluk, Jemo, Kwejaleln, I.Ikllp. Mow. Ujslang, Wotho, snd Wolja.
North of the mid-laval atolls, the evels of radioadtivity inaceased rapidy to the latiude af Bikini Alal. The narthemmoat atolls are: Bikinl, Aﬂmglm. f gerik, and Uik, NVRS
conduded that some of the islands on Bikini, Enewetek end Rongalap Alolis would require limited remediation o suppont & traditional Marzhalese lifaxiyle,

NWRS conducted a apecial, Department of the L siudy of Rangalap to validate the dial actions naeded far reseltfermnant and to support a traditional (festyls on
conlaminated stolls and islands, |n 1954, ind dent Ronpeiag Isdand were rep by NWRS, U.5. National Resesrch Councll, DOE Lewrence Livermore National Laboratory, and an
indapendant advisor from the United Kingdom. All of the enis the mm of minimfzing radi; P and 10 the All agreed thal iimited
soil removal and patassium fertilization ware appropriate fmeasures (o Minimize damags (o tha environment

Allhough, as noted above, 8 traditiona! Marshallese diet consisis of 75% local foods and 25% ricaanda y diet incd no more fhan 20% local facds. scientific advisors to the
Nuciaar Claims Tribunal have urged adoption of radiation dose imits based on a diet of 100% tocal foods and a high caloric intake, All Rongelap assesscrs agreed thai it wes uiw peapie wmﬁ
revert 0 a tradiional diet. Traditlonel foods warm, at the time of the sutvey, about 20% of tha typical diet. Thix is due in part to the availahlility of dities providad by the U.S. D

Agrioutture,

NWRE measurements of falout radioaciivity are in dose agreement with U.S. Depariment of Energy aslimates above 1 micro Roenigen per hour, The Roentgen is a unil of i f in air, as
apposed 10 exposure in body tissues, and I¢ reporiad for specific intervais in $me. A micro Reenigen is one millionth of a Roenigen. Below { micro Roenigen per haur, the DOE eslimates wera
generally higher than NVWWRS esiimatas.

The U.8. Depariments of Stals and Ena;ny. in 1989 testimony bafore the House Rasources Commities, affirmed the suliablity of Bikiné, Enewetak, Rongelap, and Utrik islands for reselliement under
ihe specific condltions recommended by NWRS. The U.8. Nalional Academy of Solences affirmed that conckision for Rongelap, as did tha Infarmational Atamic Energy Agency for Bikini,

The NWRS Scienific Advisory Panel [n 1994 concluded that the study had baen comprahensive, 40und and sucoessiul. The panelists staled (hat than- currant levels of radicactive contamination of the
tarritory of the Marshall Isfands “pose no risk of adverse haalih effects 10 the present genaration of Mmhullu-'. and lluuod “the risk of heroditary diseases 10 the future ganerations of Marshallase
1a ba no greater than tha background risk of such dianases characierislic of eny human pop " Thap ged that rémedial actions would be required for epacific atolls and islands if
they were to be inhabited of used for foad gathering.

in Rasolution 151, the RMI Legislature, the Niljela, formally deciared that the RMI Govemment “does not accept’ the NWRS findings as *valid or on (he sintad gr (among others) of
incomplelenass, tack of credibllily of soma of he repon's aumou. and disagreement with the NWRS canclusions. The NWRS Sclentific Advisary Panel responded 10 Reschsion 151in 8 Latier 0 the
Editor of tha Mnr:hll talands Jounal g NWRS as P iva and scentifically sound.

The NWRS findings are reportad in a sclentifically pearreviewed article In Health Physics (July lbﬂ) the official joumnal of the Health Physics Sacisty, and the full report has baen available on the
intemel for many years. The Executive Summary of the NWRS Report is reprintad in Appendix E,

3.1.3 Exposure to radloactive ladine

In addition 1o asssssing the hesalh sffects of um, i la also important to consider the acute, short-term impact of radicaciive iodine on the mmld gland ofpeopio prassat on specific alolls
and jslands at partioular timas Far this reason, (ha NWRS was supplamented with 3 specific thyrold disaasa study that is discussed (n section 3.2 below, | , itis not y tn the
impact of radioactiva wdml in order to raach conclusions about the habtiablity of speciic RMI Iocations or their suitabliity for food gathering because virtually afl of the radioactive indines convert 1o a -
aon forra, disapp -l ly within & few days to weeks.

314 Exp L] “tracer”

RMI officials have expressed concem that materials mcluded in tasis o yields and physical p in the devices, so-calind iracer materials, pose a health risk. Informetion aboul
tracers and their fate was not availsble 1o the NWRS, In 2001, the La L Nationel Laboratory compistad an analysia of goasible taxic chemical ievels associated with U.8, weapons lasis.
The analysis found that aane of the radicaclive or toxic dmﬂim. Including hallium, were introd into the atoll envi in large anough to poss any publc heaith risk.

3.1.5 Gontemgorary observations on sotual exposums

In suppon of pi d by the Rangalap y ang 2t tha raquest of Enswetak's and Utrk's | the U.8, Dap of Energy has for decades been enadyzing the
wrine of and 10 Pt in soll dust and of island cesium by ing (ocafly grown foods. in recent years, Marshalasa
technicians frained at the Lewrence Livermore National Labocatory have baen perfonming radioactive coskim menuomn using non invasive DO!-pmldcd whole body counting equipment instalied at
Enewstak md Rongelap islands and, beginning in July 2003, the caphel ot Majuro, F [ by L are based on the most accurate, costly,
and ad d mass sp Y oY, .mb!lna delection of leveis tar below thase ie using y

The annus| obssrved dose for plutonium and casium is less than 0.4 mSv (0.001 mrem). This dose [evel Is lass than the 15 mSv per year { 0.15 mrem) NCT standare. Urina test rasults to
date show that the esimated 70‘7"’ cumiztive does, {he (ifalims dose, from plutanium I¢ (ess than 0.1 mSv (10 mrem), and the vast majority of the udum doses are (ess |1|n LimSv(1 mnm] par
yoar, When ive casium 1 mram, it iy was aliributabls ‘o individual food-gathering practices on the more northarty slands.

All of the DOE/Lavwence Livermore cesium and plutonium test resuits are routinely pravided to the tested individuals end (on a ¢o-mmma bagia) to lhc RMI und Enewstek and Rmmiap local
govamment communities. The data sra also publicly avallabla (on a de-<identified baals to protect individual pdvacy) on L y's website (http: \nl.govimif),

3.2 Marshall Islanders and thyreid cancer

http://2001-2009 state.gov/p/eap/tls/rpt/40422.htm 02/06/2015
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The fallout of radivadlive iodine fed In acute exp of people 9 on R lap and Uik l! the $me of the Fobrully 28, 1954 ezl dosignaled Castle Bravo. Fallout occurred over a mattor
of hours; all sxposed were d within 48 hours afler the ml. and aimost allofthe within 2 monihs. The afiecis of the ihyroid exposure an
affected individuals eppears to have peaksd In the 1970s. iy, & group of who e lnmm (hyroid disaase study {(MITDS) as an ouigrowth of NWRS reported on

1heir observations from 1881 through 2000. In general, Marshallese have low rates for problems of the thyroid gland other than cancer.
NWRS Summary Report Figure 9 [below]:

NWRS Summary Report Figure 9
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MITDS p ined about 7,200 and found 88 thyroil cancers. These were distributed among thres proups of peaple: those alive al the tme of the thermanuciear Bravo tast,
{hose bom after Bravo bul before the 1058 end of the U.S. nuclear testing program, and those bom afler weapons tests snded. Ovarall, the proportion of thyroid cancers In each ago group inoreased
with age, as expected. Among thoss alive at the Ume of Sravo the rate was 1.3%; smong people born sfler Bravo but befors (he end o lesting the rate was 0.6%; and the rate was 0.5% for peopie
bom after testing. This indicated that ihe natura) rate of ihyroid cancer was about 0.5%. Those alive st the Gma of Bravo had a rale three times larger then the normal Marshallese rals.

Givan the hiaher rate among thoea allve at tha lima of Bravo, the soismizis wanied to know |f tha rater dananded on whars neanle huad ralathvs 4o Bikini Aloll, If thars wers & oioar deciins Inthe sancar
rate with distance fom BIkini, then i could be usad as svidence that faliout from Bravo was the reason. If there were nodnr decline with distance, than there may be othet factors cormmon lo the
Marshallesa that might expisin ihe high thyrold cancer rate. The distance anslysis induded sbout 3,500 people. The thyrokd cancer rats was not clearly associated with distance from Bikini. The MITDS
group proposad to continue the study with madical examination of the paople ko between 1950 to 1858 (born ater Bravo bui before the and of testing) every two years.

3.3 The Heslth Effects of lonizing Radiation

“The RM contenda thal the tisk from axposura to one unil of low-iave! lonizing radiatk y over a Ifetima 1o the entire body was sxsesaed to be nine lmes greater in 1889 than the radiation
protaciion community assessed il to ba in 1972. They also suggest thai the originel average dose estimates may bave been 100 low by ons half. Therefore, the RMI asserts, the hanm would be much
gr-t-r than thought when e cornpm was signed. The RMI bazes il uinderestimation caim on major changes I the lifetime risk estimate for @ unit of ionizing radistion, and the "incrementel”

seen In radialion p over time.

The RMI atiribules the "major changes In kietime risk $* (o the Counci, Committes on the Blologleal Effects of lmmm Radistion (BEIR V) report in 1990. This report was
praceded by BEIR | and BEIR M in 1872 and 1930. ivaly. The RMI cilas a U.8. Departmant of Energy publication "Cloging the Circle on the Spiitling of the Atom” that conained a lable
portraying (he syohution of heatth proleciion ¢ nuclear workaers wilh an entry for 1980: "The Nd'zulwm of Scisnces BEIR V mport asseris thai radiation is almost nine times as
damaging as estimated in BEIR L” The BEIR v nporl cioas not make any such sialement.

Esli are of Hex math ical models usad to explain cbsarved hou and these models are conti ly refined. For pie, loday sclentisis would not uss the model
thought bast in 1972, There have been maioe au\gee hihmklng about blology and the mathemetical models ueed to miror the ob d poopls. T , 8o

lifetime risk from a given amount of lonizing BEIRV luded Lhei Their new asiimals would actually nprvunl sbout & twe-fold to four-kokd Inorease since the 1980
BEIR 1ll report. BEIR Il analysts estimated thal the ﬁs}. 1980 wae about half the 1672 estimate. Thero are naither published data nor official comments to support the RMI asserfion of a nine-fold
changa In rizk from BEIR | to BEIR V. BEIR V estimates are about three-foid Incresss of cancer other than leukemia and perhaps four-fold for leukemia camparae with BEIR i

The RM also asseris hat ihe largs dedine in ths publc p for lonkz g over the 30-yaar period since BEIR |, Is an indicator of growing knowdetge of the greally

increased danger ol ionizing radistion. The decting in the siandard hes been from 5 mSv 10 1 MSV pnrynr rather than from & mSv 10 0,76 mBv &s given by RM!, and tha decrease from 1.7 mSy (used

1o guide cisanup in the Marshall Islandsﬂo 4 mSv is 40%. The RM} compares public proteciion standards to proposed 1964 EPA cleanup guidelines for siles lwmerly used for nuciaar research and
This 8 and yieids an incorract caiculetion of the magnitude of changa n standards and 1he fisk of exposure 1o ionizing radiation.

¥ PPTOR

RMi has askad whether the trus axiemal whole body dosa io Marshallsse was lwiu what was thought dus to "lews in tha dose estimation done by tha D-puﬂmom of Enerpy.” Allhwgh it 18 impossivle
averio know (he trus sxtarnal whals body dosas ag8 doaes can be Iy wilh & reasonably high degrae of d The g labl
mada by indsperdent sxperis of | dose for Marshali dio Bm lem falloud, wilh emphasis on Roronhp

“Table 4. Comparison of Whole-Boady Dose {rad} from BRAVO falout by varous reports and Investigators.

’Sondrnu Breslin and
andBond{ Cassidy | JCAE | Potorson (| Lessard o1 | Behling et al
(1955) (1955) | (1967) ) (1881) | al. (1985) (2000)

JLocation

Rongelap 13 180 R 110) 180 440]

Alinginae 2 110] 2185]
The estimates by Bresiin and Cassidy are either in roentgan (R) or dose to air (1),

estimates in whole body doge {rad) wouid be approximately 0.88 times the reported
values.

http://2001-2009.state.gov/p/eap/rls/rpt/40422 .htm 02/06/2015
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Behiing and his sth an ge dose about twice thet of the other invusligaiors. This is the basis for the RMI's tion as lo or act | doses eould ln uleo mau
proviously raponted. (n his 2000 report, Bahling started with the mada by Sondhaus and Bend in 1956, and Inoreesed them by making naw ians about types of

of exposure, and people’s lacation relalive to fallout. Estimates of average extemal doase by verious Immilnm for ths Rongelap population were in the mm of 17010 190ud with the exuptlon of
Peterson who estimated 110 rad, Bresiin and Cassidy that cen be lntemmd {0 be about 130 rad, and Sehiing et al. who mm.auo rad {4.1 Gy). The waight of axpart apinion remains in favor of
an average external doss aboul one half those estimated by Bahli

4, Summary of the Request fram the Republic of the Marshall ixlands

in its "changed droumsiances’ request, the RM{ seeks the faliowing:

$26.9 million
2. $50 million capital for infrastructure and $45 milian per year for 50 $2,200.0 milion|
yesrs for @ “section 177 health program® for those exposed to radiation
[AND awardses of nal injury claims.
Property — Loss of Use
3. Enewetak award already decided by the NCT for loss of use (3244 $277.8 million|

million} and hardship ($33,814,500), plus interest at 7%.
. Bkin| atoll award already deckled by the NCT for loss of usa ($278 $311.8Millio
miliion) and hardship {$33,314,500) plus interest at 7%.

5. Utri atoll claim in preparation.
, Rongetap/Rongerik atoli claim under review by NCT

~ Rehabllitation —_—

7. Enewetak award aiready decided by the NCT for rshabilitation abov $107.8 million
the $10 million trust fund already provided (plus intarsst at 7%).
8, Rikini atoll application pending before the NCT. $251.5 milllon;

. Utrik atoll clalm in preparation.
10. Rongel ongerik atoll claim in ration. >$100 milion|
[Oocupational Safety
11. Request a program for workers invoived in remediation/cleanup

12. Requast a radiation exposure monitoring and surveiliancs program
for at lasst S0 years for tho entire RMI.

a program ta educate RMI citizens in radiation-related
ﬁdds and bulld capacity to undertake research about the
8 of the U.S. nuciear teeting program.™

14. Raquests a program for communities to safely contain radistion

|near waste mgge Aress.

6, Haalth Care

Health care servicas far ihe Marshell Istands population include:

—The RMI Mintstry of Heakh provides health care for the genersl M ly £5,000 through two major hoepilals and 38 dizpansaries serving tha ouler atolls. The RMI
spends approximaiely 33% of its sannual health care budgel on off-island madical nferrds The | RMI': per anpiu health expendiiure is USD $147 a year.

- 'I'he Section 177 Haalih Care Program, mandated by Congress to provide heaith care for the peopie of the atolls of Bikini, Enewetak, Rongelap, and Utrik affected by canssquences of tha nucisar
gram, haic d d and othere ideniifiad as having been so effected, cumently sarvas 13,460 envollees. ‘nu par capita annusl expenditure is about USD 365,

~ The Department of Energy’s Spacial Medical Frogram was mandated by Congress in 1854 to provide madical and care for rad; valatad il emong the peopie of Ronpelap and
Uirik atolis exposed to fallout from nuclear test Brava in 1954, DOE patients are alzo In the mare limilad 177 Heakh Care Pragram. (n FY02, the per patient annual health expenditura was USD
§12,000.

Through is "changed drcumsiances” request, the RMI now seeks U.S -standard primary, secondary and teriary heaith care systems, integrated with odsﬂnq RMI heaith services, to serve tha entire:
RM| populelion for fity yaars. The RMI estimatas operaiing costs at §43,102,644 a year, not [nduding travel and housing costs. This equals ep tely 3780 par per yaar. In addition,
the RMI requasts $50,000,000 to cover estimated cagpital coals.

Tha RMI request does not addresa the role of the amended Compact of Free Association in which suppari for the RMI health sector is designated & high priodty for use of U.S, assistance, RMI
Covernmani heatth secior expandilures, which are heavily subaidized by the heaith sector grant uriar the amended Compact, will total $15.9 million #1 FY 2005 and are astimaled lo be $16.5 milion in
FY 2008, §16.6 million in FY 2007 and 5168 in

FY 2008.

§.1 Tha Republic of the Marshall islands Health S8ector

‘The World Health ¢ ths heatth indi far the tarshel Islands n 2000. Far di for tha F. 3 States of Mi
430 a U.S. frealy associated stlb Samoa, ancther Pacificisiand country with lppmdm-hly the RMI'S level of per apill income; nd tha United smn
RMI FSM Samoa us.

Life expactancy &t birth (years)

Tatal population 627 885 68.2 773

Males 611 849 66.8 746

Females 846 8a1 69.7 798

Child mortality {(per 1000)

(probebility of dying undser age five)

Malea 48 63 27 9

Females 37 51 21 7

Adult mertaiity (per 1000}

(probability of dying between 15 and 59)

Males 340 21 235 140

Females 285 176 203 -

Lifs expactancy last due to poor health (%)

Males 117 122 13 2.9

Females 138 142 136 107

Heaith Expanditure

http://2001-2009.state.gov/p/eap/rls/tpt/40422 htm 02/06/2015
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Total as % of GDP 88 7.8 58 138
Per capita (USS) 180 172 74 4887
The RMI heatth care system is admink d and the Government through the Ministry of Health. The Minister of Health is an elected member af the Nitiela or RMI

hy
parliament. Within the Ministry, the Secratary of Heallh ovarsees the duy-to-day operalions of four major departments: Primary Health Care, Kwajalein Atoll Heakth Care, Mejuro Hospilal. and
Administration and Finance.

RMI hax two major hoapitals, located in the Mw utban conlars o‘l Majuro and Ebeye. Bullt in 1868, the Majuro Hospita) has 1038 inpatient beds, an emergency room, and a dental clinic. The structure
Itself Is largely It sp The Minisiry of Henlth balisves the hoapilal’s funclional Ife will 500n end and would iie 1o repiace i as 300n as possidle. A new

Ebeye Hosphal opened in 2002, [ mplm 1he 25-inpatient bed fndllv thad was in serious disrepair.

The outer Isiand Molls are sarved by 58 dispensaries. Currenlly, each is run by a heaith ssgistani, who usually Is high achool educated with basic health intining. Theze dispansariss am finked to
Majuro Hospital by shor-wave radio. Palianis who cannol be irasted locally on the outer island atolls are referred to the Ebsye or Majuro hospital. Those who cannol be treated there ww refarred for
freakment overseas in Honolulu or the Philippines. Some also #re sant 1o the USAKA hospital on Kwajaiein, The RMI spends approcimately 33% of s annual health burget on off-island medicel

referrals.

Funding for Ministry of Health ions cormas from Comp y manay, the RMI Government's general fund, U.S. funds for primary health cere and public hesith, and other granis. Usor feas are
charged for health services, but the fea is nominal, $5 per visil for oulpatient servicas, and 35 per day for lnp-!lwls Thaes user feas genaraie approximetely 1% of tho RMI’s health budget.

The RMI': universal hulln care systom (the Marshall Istands Heallh Plan) is a social security type system thal insures and mridutof evary | M-shllno resident. Tha Socia) Sacurlty At of 1990
8.5% of thelr salary, wilh 3.5% going to the health insurance fund and 5% 10 @ The Act 12 match thess contriblions, Thesa rates
Iam wore lmtened m.sss ‘with 2.5% going 1o the haalth fund and 7% going to the relicement fundl. The heatth lnsuranu lunu s usad to pay for medical supplies for the Ebaye and Majure hospitals
and oular iskand dispensaries, and refervals t0 Honolb, iha Philppines and USAKA,

5.2 The Section 177 Health Care Program

Article I, Section 1(a) of the Section 177 Subsidiary Agresmen dirsched thal the Fund Manager disburse $2,000,000 annually 16 the Marshall lslands Govarnmant to fune the Four-Atoll Heakhcare
Program, Overthe fyst 15 )rsars of the Compscd, the Federal funds allocated under this subssclion were Lo telal $30,000,000, with a $4,000,000 extension until Oclober 1, 2003, Thass Tunds were in
addition 1o the smounts provided 1o the four stolls ae their share as constituent atoll govemmants of tha Repubfic of the Marshall [slands wnder Compact sections zm.)(z). $1,781,000 rnually for
nutionwide bealth and medicel programs, including refarrals, and 221(b), $10,000,000 annuslly for sducation and heaith care. Theae Intter monies have been & major Mnlnouuu for heallh care
services provided by the RMI Minisiry of Health, described in saclion 5.3 balow.

The Section 177 Health Care Program has been managed since 1987 by Trinlty Health Intsmalional, a Michigan-based nonprofit health care organizetion. The 177 Program employs 15 staff inthe
Marshall lskands, inchuding @ Marshalless cilizen Administrator, a LLB. citizen Assistant Administrator and Chiéf Financial Officer, two non-Marshallesa physicians and nine heahih 2esistante. Four of
1he hoalth essistants are stationed, respectively, on (ha alols of Enewetak and Utk and on the ialands of Kik and and Mujatto. In Honoluls, the 177 Program an office that coordi larliary
cane referals and conducts ufilization reviews of all active cases. One Marshallese employea staffs the office.

“Fhrough-the-432-Program THnRy-providespaman:oare, induding-Immunizations, to_pesons-disuclly-stfected by 1he nuclsar testing program-and-helr descendonts-at-olinioa-bult-in-the- nary-1000's-on—
Wejurs, Ef, Mejalic, Kil), Enewetsk and Utrk. Trinity conducts quartery misslons to each of 1o four nuciear-atfeciod atolls, recording over 24,980 patinnt ancouners from 1867 e 2002. During the

same pariad, Trinlly recorded over 87,600 pationt encouners in Mejuro. Trinlly aleo oonducts spacialized missions 1o each of the outer atol) olinius, 10 provide ophthalmology, ENT, pedistric, urolopy,
women's hoalth, sudiclogy, dental md other services lo perecns directly affecied by the nuclsar testing progrsam and 1heir descandonls.

Since assuming responsibility for the 177 Program, Trinity has o op its and human In addition to consiruction of ila six cinics nolad above, this has included:

= betwaan tha lata 1980's and 2001 :mullmon and m'}:.u‘;o of a radio oomhﬂm system linking Majura with each of the cuter atolls;
-in 2! d on
-lmnhgpmvuoﬂhmm.umammmwwnfhm"mlkh p and skills;
- uvelepm-nl and {raining of Majuro-based p 1o oparute & cdatabase fo track pallents and sirategic healih and planning information;
of 3 madical library ut the Majuro clinic and, In conjunciion with the RM!'s Majuro Hospital, @ pharmaceutical formulary.

According to 8 July 2002 Trinity Health Imtemnetonal repor on the 177 Program, new births and marrieges have produced & lvo-?oktincnnso in enrcimend betwesn 1260 and 2002, from 2,828 10
13,480. An snrollment avdil was inttiated in 2002, By 1he fima Trinity's reporl was reisased, two atolls hed buen audiled and 984 inelig from the program’s rolls. The
enroliment of inaligible parsons rermeinas @ concem,

In its July 2000 report, Trinity emphusizes that "the Section 177 Program is fully integratad in the RMI haalthcare gystem and haa an impact not anly on the population i serves but on services of the
Minisisy of Health and other healthcare providers.” For inslance, the 177 Program:

ploys ihe oulsr atoll disp ¥y staff that performs much of the RMP's public health care work:
— deploys physicians to the Majuro Hospilal who provide lraining
programa and direci patient care banafiling all Marshallese patisnts;
~ mainteins cuter stol dinic dispensarias, communications inka with Mejuro, and g1 Ihat supporl provision of health car lo entire outer atoll communitivs;
-- pays the Majuro Hospitel $260,200 a yeer for secondery care for
servioes 10 the 177 Program caselond, sugmanting tolal hospilal resources
sorving the Marshalisss populalion as a whols;
— lhrough its U.8. managemont frm, has obumed donations ofequpmentmd volunlaer phmlm for the Majure Hospital, as well as ailul pearts br oquipmm rupain;
- pays fraval and per diem for family p 0 ty heahh coordi who pariicipate In 177 Program missions, and ffacied atolls, whesher 177-oligible or not.

5.3 The Departmant of Energy Spucial Medical Program

‘The Deparirnent of Energy has 1 1he Congressi Manhlll Islands Special Madical Prowum for lha Bravo. d populations of Rongelap ang Uirik Atolis conlinuously for
the past 49 ysars, The Compacl of Free A i Adl of 1985 @ spudal medical care for b special medical program p The Compact Act p

N b ding eny other p of lew, upon the request of the Govemment of the Marshall lalands, the President (either through an appropriate department or agency of tha Uniled States or by
confract with a Unfted smm firm) shall continue 1o provide speciel madical care and iogisical support thereto for the remaining 174 mambars of he pepulailon of Rongelap and Utk who were
9xposed % rdiation resulting kam the 1984 Unitad Slates Bravo” lest, p to Public Laws $3-134 and 96-203.

This program condinues through section 103(f)(1) of the Compact of Free Association Amendments Aci of 2003, PL 108-188.

Participation In tha spacisl medical cars program is voluntary. Alihe snd of FY2003, 188 indi 's ar0 din the prog One hundred elavan of thess are the remaining survivars of the original
253 people 2nd 12 unbom d:ildnn present on Rengelap and Uik islands &t tha tims of the 1954 Breva tesl Thars are aleo 35 of iy the same age and gender

us the Bravo-axposed pationts, not preseni et Rongelap or Utrik at the fime olm Bravo test. The voluntesrs surve aa a normal refarence group for eahbluhmg typical patiems of linass
and disease among the Rangelap and Ulnk peopla. Although Lhe additional only an annual medical exeminafion and local on-islend ireaiment or refarmal fo the
Bactian 177 Health Care Program, today the enfire DOE patient population receives u same medicel care seTVices,
The DOE medical program administers annual cance! comp health examinations as ihe most effective means of hulfiling its congressional mendate. Advica is provided on
decraasing risk faciors for cancer.
Results of thesa axaminations indicaia that tha DOE patisni population of the special mcdlul Joad, includis ivors and is 3 greater risk of developing certain endocring
problems, such as thyroid diseass, than the ganeral pop For sxp anoua) ﬂmoid function blood tests and Ihyrokd examingtions.

Referrals to Majuro, Kwajslein, and Honolulu sre the responsibility of 2 DOE-funded logistics contracior in Honolulu. DOE paients whe require terfiary medica! sarvicss not avaiabis in ihe Rai are
tranaperied 10 Honoll, Hawell and treeted at the Sireub Clinic. When patients with general medical problems not associated with Brave-related radiation exposure ars ientified amengy DOE patients,
they are referred o the 177 Heelth Care Program. DOE assists In providing emergency care for ps'ﬁam with any Me-threatening condition, Emergency care i courdinaled wilh the 177 Health Care
Pmgram and RM! national healih core program.

From 1954 {0 Juna 1998, k Jati supported the smual Madical PmnanM Brogkhaven program was a ship-based medical uamlnaion program. The shp vlnilnd tha

Rengulap snd Utrdk Islands twice a yeer Iﬂrough 1685, Physicians d the and a umlal sick-call for the mlnd \
physiclans in the Marshall isiancis for a ons or two year appointment. The resident physician progrem ended in 1988, when the C of Fras A Act was "From 1995 10 1998,

Brookbaven operdod @ land-based medical program.

Sinoe 1996, medical services under DOE's Special Medical Care Program have basn delivared by Honokiu-based Pacific Heallh Research Institute (PHRI) anct based on ysar-round, on-sland pimary
and secondary care o survivars and volunteers ml!lnu in the RM! and annual prmted examinations to patients. leng in Hawai and the continantel United States, PHRI clinics are located on

Kwejelein Island and in Majure, whers local hyaiclens and nurse sup: <on sos patients daily. A ful-lime Chief of Ciinicel Operati the p Ih)m Majuro.
Pragram managers umdnm cloasly with the 177 Hounh Care ng-m and ln- RMI Mlm! hulln care system 1o loverage easeis and snsure wnunum of pasient care. Phyﬂdam al Honolulu's
Bwavb Clinic snd Hoapite), Kaiser-P: p University of Hawaii Behool of Madicine support the work of tha prugram’s Marshalisse physiclans and nurses,

8, Personal Injury Claime

hitp://2001-2009.state.gov/p/eap/tls/rpt/40422 . htm 02/06/2015
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6.1, The Nualear Claims Tribunal

The Sectlon 177 Setfement Agraement provided a imp sum settiement and the govemnments egreed on division af tha procaeds from the settiement among various purpozes. Tha Saction 177
Settiement Agreament doss not prescribe criteria on which the Nucieer Clalms Tribunal Is (o base compenastion awards, and the NCT is not required to adhere o siandards that would ba applied
under U.8. law. Among others, the NCT has made awards for the following categones of claims:

- The NCT awards 4 top from ghout the Marshall (zlands, sssuming the effecis of the U.S. nuclear testing to have gone beyond (ha four populated narthem aiolls that are the
-uhjod of the Seciion 177 Setlement Agresment.
— The scientific community has not found transfarance of nudear effects ta (he second ganeration in humans. Hawever, tha Tribunal has the biological ch of a mathar who was
physically present at the time of the tasting S0% of offered first g
~ The NCT has swardad some amount (eas than $2 million lorctlmeorunlons not recognized by the United Stales a5 genic but d d radiogenic by tha Tribungl; those conditions include
benign selivary and parathyroid gland tumors, hyparp Y idiam for individuals not on Rongetap in March 1954, and upexplained “bone marrow feiure."
Most U.S. Ieted require proof of @ minimal leval of al = particular age relative to the date of diagnosis o qualify for Tha four dy RMI

exposure
atolls are those that mwond and ffected by the IJ S. testing program. Thare is ac similar baais for recognizing the claims of children of exposad parants or thasa of individuals located sauth of
len degrees novth latide at the time of testing.

Part of ha RMI request is for $26.9 milion to pay por.lonll wufy lwml: alrsady amuud by the Tribunal in excess of the trust fund. The Uniled States Govemment has playad no rols in the
managemant of the fund, nor in the d by the Trusi Fund. The mixed samings racord of the Trust Fund is not atiributable to the U.S. nuciear lasting
program and doas nol pravide a basis for & “changed circumstances® Nndlnq mqum under the Articie IX of the Sectfion 177 Settlamant Agreament.

7.Lass of Land Use and Hardship
7.1 Nuclear Claims Yribunal Awerds

Loss of Land Use: In (s lass of use judgments, the Tribunal raasonad that, bacause the United States never to Rl jude Bikinians or from returning to fheir home
wicls, this constited a “tamporary taking". The Tribunal relied on expen appraisal whnesses to amive at fair renial valuss of tha land forthe periods of denied use, and offset compensation praviously
peid {0 claimants.

The Nuciaar Claims Tribunal mada ks of land use awards to Enewslak of $244 million on April 13, 2000 and $278 million 1o 8lkini on March §, 2001,

Hardghip: In its Enewstak judgment, the NCT explainad its ing in svaluating hardship claime:

These damagas, which were ona y wide basis differ lrom those typically inthe injury p m‘m are basically radk ic di «. The injuries stissue
here are thoss arising out of refocation to Ujelang andthe hardships endured there by the peopie ofita and lack of . The sre a of he
loss of thair land and their relocation atiandant 1 that loss ... The Tribunal will adopt the suggesied by clai for quaniification of these d.m.q.l by paying an annusl amouni for each
person on Ujelang for each of hirty three years betwean 1947 and 1680 the yoars the paople of Enewetak were on Ujelang,

On this basis, the NCT dk wned thal the |p during the relocation 1o Ujdang amounted 10 $30,084,500. Applying ihe same procadura (o relocation of Biinians % Rongerk and
Kill, the NCT made a hardship award of $33,614,500 b Bikini,

7.{ Commaent

Al josses and damage to property eross bafoce ihe Section 177 Setisment Agreemant entered into krce. The Bection 177 Settl A ( that thara woulkd be an indefinite pericd

during which some of the afleciad atalls and islands woud be uninhabitable or unusable and that in some cases the lend would never be usesble. The los5 of land usa and hardshipcisims doamed
compensablo by the NGT do not involve fosses or damage to property that "could nat reasonably have been Identfied.” The facts regarding loss and damaega to property do not suppont s funding
requeat under the ision of lhe Section 177 Setdement Agreement.

In making its awards, the Trbunal uumd the amounlofmomy pmwdod through the settfament agreement for loss or damage (o property. The Gavemmant of the United States played no rofe in
fund orthe i ! y the Trust Fund. The mixed eamings record of the Trust Fund is not attributatia o the nuciear program and does not
provide a basis for funding requesl under Articls IX of h. Saction 177 Settlenent Agresment.

&. Atoll Rehabllitation

8.1 Nuciear Claims Tribunal Awards

The NCT accapied the posiion of the LAEA that ... policles and criteria for rack pulations oulside national borders fram rek of should be ai loast as
elringant as those for the population within the oounlry of relaase " The ncr ndapnd curan U. s dards and considered ug and o how these dard!
could bo met. These || ) of inated soil, appli ium to reduce plant inlake of cesium and Mnmdnum the usa of plmh uphn the redioactive cantaminants

from the sofl, and soil washing.

The NCT considered sirategies caaling from $217.7 milion 1o $1.4 billon for Bikini and a similar renge of options for Enewetak. The NCT awarded $251,500,000 to Bikini on March 5, 2001, and
$91,710,000 to Enewatak on April 13, 2000, "{o rextore fthern] to 1 safe and productive state."

8.2 Cleanup Standards

There are mudtiphe U, s fcdcrd :hndnnh -ppled to vmom dnlnupl that cover a wide range of doses bul in generul, they (snd Lo nontrdl doses to as far below the { MSv per year kmil as Is praciical.
. the (ICRP-82) and the (ntemational Nuciaar Safaty Advisory Graup (INSAG) 1o the Intemationel Atomilc Energy Agandy have astablished
bldc pdndpm of radiation pmhdion and safoty on wimh their policy on intarvantion, tha Basic Safety Standard, is besed.

Dacisions on whether 10 intervens, and how, depend on the ciroumslances of individual cases. Quaniitative enitarla used in detenmining whether and when an intervantion shoukd be undertaken are
callad intarvention levels or aclion lavels.

There are n¢ agread intamational quldollnn on nl-rv-nuan levels for chronic exp: to it from svants such as nuclear teating. H: gudance establishad in the
Basic Safety far other s ion levels that might be appropriats In the aftarmath of nudlear wespons tesling.

s are d inad based on the expeciad dose o be nwmd by a specific remedial mon luch ®s soll scraping, Inpplng wlh crushed coral, or pmasahm fentllizedon of food crope.
lmomnllonslly uqmod guidance on genedc (eveis appiicable to any i ¥ p by

[nimevention can ba expacted in almast all casss whers dases approach lavels at which the (kelhood of deletericns heaith affects is vary high. Interveation would be unkkely whea the annual effactive
dose doea not excesd aboud 10 mSv in any year. An annual dose of (ess than { mSv is generally accspled as the dose limit far tha public.

Dosas from natural background radiation provide a useful referencs for comparison. in general, pecple recelve a background doee rom natural adistion sources in the range of 1t 20 mSv, n certain
|ocations 100 mSv, Most peaple receive & few MBv per year and annual dosea of 10 mEv are unusual, but doses in excass of 100 mSv do soourin some piaces. The Marehall isiands natral
background dose (s 2.4 m8v. About 2 M8y of the 2.4 mBv natural background doss ia acquired by eeting fresh fish.

In akuations such as thase in the Northem Marshall (slands, generic gldm for mhabilitation of areas of chronic axposure is avallable, An annual effactive dose of up to 10 mSv {1 rem) can be used

as a robust and pragmatic action level in areas of chronic exposure. Doses below this (evel require careful coneidecation. However, areas where such levels ane observed genecally rad
safe without further remadiation. :
A procass of balencing human and i the form, scale and duration of the intervention. Provided thet the principles set out in the Basic Safety Standards have been

applied, a stustion in which chronic axposuras pum dose rates of lsss than 10 mSv per yusr would normally be acoeplable bul may not be praclical dus ko pukiic perceptions.
1. Radiological resmediation and current radiological condition of the Four Atalls

Radialion protection pvhelpln have dwly- bean appliad i mnkm claanup decisions for the northem Mearshal {slands ~ Bkini, Enewstak, Rongelap and Utrik atalls. A brief history of cleanup
actlvies and curment op evels are provided balow. exp! differs from radiation dase in that axposura doas not Indude information about the effecivensss of the radiation
(o cause biclogical sffecls,

Bikini sland: Following a 1967 IAEA urvey that that Bikini and Eneu lelands could be readied for L Lyndan Joh that ﬂikhl Alolf was eafs
for hiabitation, About 500 (ans of radioactively mnimm debris had been removed. Agricullural arsas of Bikini and Eneu Istands mmnd ues and troos,
were planted in 1969, Add(tonal radiological surveys ware conducied in the 1960°s and 1970's, House buiing d following the ¢k with some Bikini families mwinu b-nk o Bikini (aland

by 1970. A 1875 survey sampled local foad crops that had by then producad anough fruil to analyze. Dose predictions bssed on umplo data showsd that, when food crops matured, the resulling
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‘whole body dose would exceed then-existing L.§. federal guidelines. In Augus! 1978, Trust Terilory officials moved the ponplo 1o Kili Isiand, where many remain. Further remedial actions have been
taken on Bikini and Ensu [slands. The outar isands, Nam, Enidrik, Aeroko), and Aomen, had smalt or were food: Aside from BIkinl and Eneu, only Nam would be
auitable for @ reseftied community and only after remediation, Most <t the small istands sck resources, such as waler supplies and Infrastructure,

The Bikiné Atol Rehablitation Commitian in 1984 set an action level of 1.7 mSy per yaar based on U.S. Federal Radistion Proteciion Standards. The Commities reportad that Eneu Istand could be
used without restricton; Blkin] Isiand could be settied provided thai saitiars consumed anly imported foods and drank <istern water for B0 ysars {unfil 2084). A 1564 radiation dose

thal the sstimated maximum snnual dose ni Bikini Island would be 4 mSv ¥ Bikinisns were to rasstlle in 1699, take no romedial measures, and continue to use imporiad foods. Ths annusl dose could
be reducad i 0.4 mSv with limited soil scraping of the top 16 inchas in housing and vilage areas, crop fertilization, and adding some Mdfoods 1o the diet. The MEA in 1988 :pnmd directly to

the Blkini peopla ihat Bikin! |sland was sultable for psrmanent resatiiemunt if the remedial actions used on Rongeiap Isiand were applisd on Biinl. An ing limited
program was recommended.
In its 1867 radiological survey, lha Atomic Eurw cnmmaslon stated that Bikinl and Ensu lslands could be readind, and Prasi Lyndon X that Bikini Alell was safe for
don. A 1973 radicloglcal ut living p In tha northem half of the atol, including Enjubi Igland, would result in g U.S. faderal g The
southern hal, including Enewatak laland, was dmrmhed 1o ba safs for habitation and agriculiure. A three-yoar cleanup began in 1977 that Included removing le 8,000 cuble Ms of diouctively
contaminaind debris, sudh as pluwnum-oonummbd soll, from Enjebi and various other lsiands. il was placed Ina on Runit Island where It remains quarantinad.

The standard for cleanup waa based on u maximum piutonium coniamination of the soll al a wnuntlion of 400 pCi per gram of Soil (A pico Curie, ona-trillionth of 8 Curie, is m ususl ‘meaurs of the
number of nuclear tisintegrations par sacond in a spacific quantly of material.) cw-m»ﬁvdy % the current purmissible in mir. i wa: to seithe
levels at 10 psrcent of maximum (40 pCi per gram of solf) to provide a wide margin of safety. Bdw tnls lovnl. 10 soil removal wes doemed required. Later, when 1877 EPA numlnn wefe isaued, the
upper limit for agriculiure) use was set at 80 pC| per gram of soil and 160 pCl per gram of soll for food gathenng land. The EPA guidanca was rouphly equivalent 1o a Rfelime risk of approximately 14
cancer dewths par 100,000 peraons exposed or Yo a probaility of one cancer every twenty-one hundred years assuming that the population size of Enewelak lsland remalned constant

As ihe cleanup conciuded, 116 homas had been buili to daje the Shorlly thereafier, about 100 pacple retunad to Ujsleng because of shoriages of locally grown food.
Resstlemant would require an ample supply of coconuts for drinking and efforis to phnt trees on northem Islands stricily for @ sourcs of water in periods of drought; planting of about 22,000 treus
bagan in 1970,

From resettiaman in 1560 through 1996, the average dose to ths population was 0.015 mSv per year; athers could receive up to 0.05 mSv by wating mostly local foods. Tha Nationwide Rradiclogical
Survey in 1994 found hat the annual 0ot from radioactive cosium In the 3o wae .06 mSv.

Enewstak Island rasidents hava available on-island moaltoring of intemal depositions of radicattive cesium, through whole body counting st the Enmmk Hnllh Physics L.buulory astablishad by the
U.8. Depariment of Enargy. For 2001, the averags doss from radioactive cesium via food sources was Jass than 0.001 mSv per yeor, 10 a natura) ogu of 1.4 mSy.

Thersfors, the typical total radiation dose is below 0.15 mSv per year. The Enewetak people have made no dacision aboul ressiling the olher tradlional nddorml isiands sueh as Embu. Jamm and
Madren.

In 1999, a acientist Atol) tesiifi Congrasa that, i all tha islande of the atoll wars reseilied in 2000, with no further remedinl actions, nine peopie would axporience a
serious healih pmblnm over the next 1,000 ysars.

Rnru;-lap Ron.-l-Lmll rosetilenent plans were basee on an action level of 1 mSv per yoar from axposure 10 90il and diet, ol i 9 natural background, both for p 9 a tradiional
g local and P itional foods. The natural background annual radiation doss Is aboul 2.4 mBv. The Rengelap reacitiement action level was mﬂy 1 m8v
p onU 3. ledural ion exp gud at thnl time. It {hat the aciual exposure would be iass than the resattisment action level,

Following radiological survays, soil was removed In areas with high doses, and cruzhad coral iopping wie epplied in tha villege and service aress. A poiassium lerilizer regime was inliated 1o echiove
a mwlmdoumwmaonunhpolom m3y for the service and village areas.

Thara ia a whole body counting facillly on Rongeiap Jsland, For the year 2001, among those counted, the aversge dose was 0.008 mSv. Far the three-year period 19992001, 1he measured average
annual dose for reastiismant workers on Ronudap. from ndhlcllua cesium via all food sources, was less than 0.061 MGV, The Inteke of plutonium and other similar long-lived substances in £oll was

among the ang agri the gi for intake of dust. No worker had an inlemal exposure greater than giobal fallout from nuciesr lezling.
Because there 15 no large penmanent pwumn on Rnngolup \sland sl this fime, i is nol possibie to estima what tha actunl range of doss would be far peopla whh different dietary preferences, but
would be balow 0.15 mSy, Radiclogical condiions on other islands of R il vary and, dep 9 o0 projacted uses, different action levels apply.

Litrik: Radiologicat cenditions dictated no forma) envirenmental remadiation of Utrik Alol. The NWWRS eslimated in 1934 thal tha otal annual dosa from radioaciive cesium In the a6l and rediation from
diet and soil would be about 0.20 mSv, assuming a traditional diel on each of the islands. A 1998 Lawrence Livermore Natlons! Laboralory dose assessmaent found thed the maximum annual dose rate
{from all environmental sources, with a diet including imported foods, would ke 0.038 mSv. Eating moatly local fonds would result In a dosa of about 0.088 mSy. Whole body counting for the Ulrk
paople is now avallable, with the Installation of a whols body counding facity in Majuro in July 2003. This facility will parmil Utrikesa to monilor their internal casium levels, and ie confirm that thair
traditional and contemporary food choices are aafe.

8.4 Comment

An important element underlying the RMI request for Atol Rehabilllation is the assuriion thai ihe Uniled Siaies Govemment has adopted sicter standards for domessic nuclenr cleanup aclivities in the
United States since the 1889 saliement agreement was reached The current dose limk used by the U.S. Govemment to protect the public from alt sources of radiation Is 1 mSv per year. The currant

dose limit has been usad lo guide deanup dacisions in {ve RMI before and afler the Compact was of individuals on stals where clsanup has been effected indicatus
aclual doses are baiow the NCT of 0.15 mSv per year. Cleanup decisions o date hava confsired a degres of proteciion thll excoeds all exisling 1).8. federal agency guitielines as well s the
Tribunal’s dusired standard. There is no "changed circumstanca” on which a funding requsst can bgiﬂmvy b- mads undsr Arficle [X of the Section 177980lllemenl Agresment

9. Occupationa) Salaty

In its requast, the Republic of the Marshall Islends states that “Section 177 ms nol include an occupational sm program for Marshallose and other workers involved in environmental remediation or
cleanup AS @ result, and other workers sources of pdical g of past and present radiation workors is greatly nueded 1o reduce
the rizk of furiher liness and ciaims.” These are programs ihet the partios mld have chosen to Inciude In the ful uﬂbment. but they chose not 1o, The desirabiity of m mml does not
congtilule "changed cirtumstances® on which @ unding request can leghimately be macde undsr the Section 177 Setflement Agreement.' To the extert the p of the

Islanda considers thesa proprams are neaded, they shouls be inciuded in e RM! budget, and they could then be considamxd by (he Joint Economic Man anﬂ Ay
Commiliee for possble coverape under a satior grant under the amended Compact.

10. Nuclear Stowardship

10.1 RMI Request

In iis request, the Repubiic of the Marshall islancs siates that “Seclion 177 does nof provida programs for communities lo deveiop glas for safely ining on and living near radicaclve
wisie sicrage areas.”

10.2 Rucit Dome

The 43 nudlenr 18518 conducted at Enewstak A1l by ths Uniled Stales tetwenn 1943 and 1958 producad dose-In falloul thal contaminaied the isiands and iagoon of the atoll with radioaciive fission
and activation products, and unfissioned nuciear fuel. In 1972, the U.S. Govemment announced that i would condud 2 cisanup and restoration oparation 1o return the aiol 1o the Enewalak people.
Tha radiolegical cleanup was condutted between 1977 and 1880 and focussd on g the ration of t aiLm elements in sils on soma of tha isiands that might eventuslly ba used for
residence of for subaisience agrculiure. The clsanup plan called for melocating soll and soms other confaminated debris to Runit lsiand on the sastam pesimater of the Alol., Soms of (he contaminaled
40i) wiis mixed with cement and the mixture placed below the water level In the Cactus Crater formed by & nuclear explosion in 1858, The remainder of the contaminatad material was mixed with

and placed abova ground over tha crater in the shape of a dome. A concrete cap was construcied over the dome of soil.

Concom has been exprassed by ihe peopls of Enswslak ovar the possibia aquatic impects from the radionuclides enlomba in the crater. A National Academy of Bdi commities ined the
doms and concluded that the containmant struclure and ils contenis present no credible hoalth hazerd 1o the paople of Enewslsk, either now or in the fusturs. The committes suggested (hed "st least
part of the d nihe is avallable iotinnlpm o lugruunﬁwmund subsequenty to the lagoon and K is i i ina whather this may be 8 significan
one.” Therefore, a survellance program was startad in 1980, i «fioris, lo study the radionuclides In samplas of fish, groundwater, snd lagcon seawatsr. Data collected
suppon the finding of the National Academy conwmittes that any fear Mmlo aweture cohtains emounts of aciivity whosa release would causs damage io the emvironment that will result in greater
effaci on human health is unfounded. Indeed, research has shown thet the land aren adlmnt 10 lhe dome has a different radiological "signature” than Is found In the doms. This suggests [hat there
had been no seepage from the dome up to the ime samples were coliscied in 2000,

10.3 Comment
Kurl Campbell, Daputy Assistant y of Defense, #eaiified before the House Resources Commiltee on May 11, 1899;

.Ag pari of the U.B, G: f's of ity for compensation owing o cliizens of the Marshall Isiands.. for losg or damage ... rasuliing from the nuclear testing
prooram‘..oondumd between Juns 30, 1848, and Auwu 13 195! (he Department of Defense p-r\ﬂmod in (he clean up of Enewetak Atod. C matter was d Itad In Cactus Crater
on Runit Istand, and the Army Corps of Eng dome over the crater for containment. Fursuanl to the terms of the Compaot of Free Asacciation, the Ropublic of the Marshall
Islands bears full resp ity for ining and Iho dome and Runit Island.

Appearing at the sume session, Allen Staymen, Direcior of tha Office of Insular Aftairs &t the Department of the Inlerior, testified:

...Perhaps (he most signi il issum % is the condition of Runit lsiand, a ibility thet the E claims sil) resls with the U.S. Depariments of Defense or
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Enargy. The Federal position is that, alihough sither or both Federal deg have sonally sent p I {0 inspect the condition of the Runil dome, this has been ex gratia. As article VI,
sentencs ene, of the Section 177 Subsidiary Agresment states:

Tha Government of the United States is relieved of and has no responsinlity for, and the Govemment of the Marshal! Isfends, . . . shall have anxi t ponsibility for, Hing the uliizaﬂoo.ol
aress in the Marshal (siands affacted by e Nudiear Tasting Pragram.’ :

This remains tha Adminisiration's poeilion.

Tha parties could have chossn to include fong-{em hudiy i in the 0l seltiemant, bul they chose nol to, The Administration agraes that such programs might be
desirable. At a June 4, 2001 meeting, the Departments of Enem and the IMr lgnod with 18 RM( on (he Teed [for] long-tarm stewnrdship programs for sites in the RM| with long-lived wastes,
Induding monitoring of the Runit dome to ensure its iubgnty * However, the desirabliity of such programa doe4 not consiitute "changed circumstancas™ an which a funding requesi can lagitimalely be
made under tha sodon 177 Settisment / otths ol tha Islands could include such pragrams i the RM{ budget and they could than ba cansidered by the
Jaint and Financial A .lllv Committes for pou'bb coverage under & aecior grent under the amended Compact.

11. Nuclear Education

In ita raquest, the Republic of tha Marshall islande eiales that C. Section 177 provides no maans to educat citizans in radiation- relaiad fields or % bulld local capadily i undertake
h, archive \, or aducats the public about the oonuqu«luwﬂhc U.8. Nuclear Testing Program in the Marshall Islands.

Tha parties could have aloun fo include nuciedr education in the ful setfement, but they chose not to. The Adminisiration agrees that nudur -dunhan is desinable. However, the desirebility of such
does not cin on which @ funding request can legtimaaly ba made under the Sadtion 177 gl The & atthe Republic of the

Marghall (slands could ndudo nuclear education in the RMI budget and it could then ba d by the Joint end P A ity ¢ ittee for p

nder a sactor grant under the amended Compact, .

Appendix A - Chranalagy of U.8. ing In the Marshall Isiands
No. Oate Site Type Yield (kt.) Operation Test

1 61301948 Bikini Airdrop 210 CROSSROADS ABLE

2 712411948 Bikini Underwsatar 210 CROSSROADS BAKER

3 4/14/1948 Enewetsk Tower 37.0  SANDSTONE XRAY

4 4/3011948 Enewetak Tower 430  SANDSTONE YOKE

5 5/14/11948 Enawetak Tower 180  S8ANDSTONE ZEBRA

6 4711951 Enewstak Tower 81.0 GREENHOUSE DOG

7 472011961 Enewstak Towar 470 GREENHOUSE EASY

8 581951 Enewstak Tower 2250 GREENHOUSE GEOQRGE

9 572441951 Enewatsk Tower 455 GREENHOUSE MEM
10 10211852 Enewatsk Surface 10400.0 124 MIKE
1 111601962 Enewaetek Air Drop $00.0 A4 KING

12 2728/1954 Bikini Surface 15000.0 CASTLE BRAVO
13 3/26/1954 Bikini Barge 11000.0 CASTLE ROMEO
14 4/8/1954 Bkini Surface 1100 CASTLE KOON
18 472611954 Biini Barge 6500.0 CASTLE © UNION
18 S/4/1954 Bikini Barge 13500.0 CASTLE YANKEE
17 &13/1954 Enewetsk Barge 1650.0 CASTLE NECTAR
18 51211956 Bikini Air Drap . 38000 REOWING CHEROKE
19 6/411966 Enewelak Surface 40.0 REDWING LACROSSE
20 512711956 Bikini Surface 35000 REDWING ZUNI
21 52711956 Enewetak Tower 02 REDWING YUMA
2 /3011958 Enewetek Tower 149 REDWING ERIE
23 6/6/1956 Enawstak Surface 137 REDWING SEMINOLE
24 61111956 Bikini Barge 385.0 REDWING FLATHEAD
25 6/11/1958 Enewestak Tower 8.0 REDWING BLACKFOOT
28 611311956 Enewetak Tower 15 REDWING KICKPOO
27 61611956 Enewetak Alr Drop 1.7 REDWING OSAGE
28 6/21/1956 Enewetak Tower 16.2 REDWING INCA
28 612511956 Bikini Barge 1100.0 REDWING DAKOTA
30 71211858 Enewetak Tower 360.0 REDWING MOHAWK
31 71811056 Enewstak Barge 1850.0 REDWING APACHE
32 711011956 Bikini Barge 4500.0 REDWING NAVAJO
33 712011956 Bikini Barge 5000.0 REOWING TEWA
3 72111956 Enewetak Barge 250.0 REDWING HURON
35 42801958  Noar Enewatak Balloon 1.7 HARDTACK YUCCA
k] 5/5H958 Enewstak Surface 16.0 HARDTACK CACTUS
a7 61111956 Bikini Barge 1360.0 HARDTACK FIR
38 6111958 Enowetak Rarge 81.0 HARDTACK BUTTERNUT
38 51211956 Eneswetak Surface 1370.0 HARDTACK KOA
40 5116/1958 Er . Ur 8.0 HARDTACK WAHOO
41 5{20/1956 Enewstak Barge 59 HARDTACK HOLLY
42 512111956 Bikini Barge 251 HAROTACK NUTMEG
43 512611958 Enewetak Barge 3300 HARDTACK YELLOWWD
44 52611958 Enewetak Barge 570 HARDTACK MAGNOLIA
46 §/30/1958 Enewetak Barps 118 HARDTACK TOBACCO
46 5311958 Bkint 8arge 920 HARDTACK SYCAMORE
47 6/211958 Enewetak Barge 15.0 HARDTACK ROSE
48 6/8/1958 Enewetak Underwater 80 HARDTACK UMBRELLA
48 6/10/1958 Bikini Barge 2130 HARDTACK MAPLE
50 €/14/1958 Bikini Barge 319.0 HARDTACK ASPEN
51 6/14/1958 Enewetak Barge 14500 HARDTACK WALNUT
52 €/18/1958 Enswatak Barge 110 HARDTACK LINDEN
53 6/27/1956 Bildni Barge 4120 HARDTACK REDWOOD
64 62711958 Enewstak Barge 880.0 HARDTACK ELDER
65 6/26/1958 Enewetak Barge 8000.0 HARDTACK 0AK
56 612911958 Bikini Barge 140 HARDTACK HICKORY
&7 71111958 Enewatak Bargs 52 HARDTACK SEQUOIA
58 77211858 Bkini Barge 2200 HARDTACK CEOAR
56 77511958 Enewstak Barge 3970 HARDTACK COGWOOD
€0 7121958 Bikini Barge 9300.0 HARDTACK POPLAR
61 711441958 Enewstak Barge Low HAROTACK SCAEVOLA
82 7111968 Enewetak Barge 2550 HAROTACK PISONIA

http://2001-2009.state.gov/p/eap/rls/rpt/40422 . htm 02/06/2015
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83 77221958 Bikini Barge 85.0
84 7122/1958 Enswetak Barge 202.0
65 7281958 Enswetak Barge 2000.0
66 8/B/1858 Enswstak Surface Fizz

87 8181958 Enewetak Surface 0.02

HARDTACK
HARDTAGK
HARDTACK
HARDTACK
HARDTACK

JUNIPER
OLVE
PINE
QUINCE
FIG

Bources: U.S. Department of Enargy, United States Nuclear Tests: July 1945 through September 1992, Document No. COE/NV-209 (Rev, 14), Decamber 1934, RMI Nuciear Claims Tribunal. Annual
Report to the Nitjela for tha Calendar Year 1896, Majurc: 1987, for the Calendar Yuar 1986, Majuro: 1967.

ix B: of U.S. Nucloar Testing: A and Compansation

Teta); $539,931,000
(Total estimuted '03 funds: $837,390,000 - based on U.8, Department of Comseerce, Bureau of Labor
funding for calculation of mulli-year programipaycut entries.)

Bikini Projects
Yuar Amount UEG Bource/Purpose

1984 §2,000,000 Defense/Settiomant for use of
Bikini

1854-02 $27,342,450 Radiological

monltering

1970-75 $2,881,000 interiofRehabililation and
Resetlement

1978 $3,000,000 Interior (P.L94-34)/Establiah
‘Trust Fund

1978 Interior (P.L.95-348)

36,000,000 /Resettiernent-Kil
33,000,000 /Addition to st fund

1978 $35,000 Interlor/Feeding program

1979-84 $1,754,000 Agricutture/Supius food
Pprogra

1980 $1,400,000 Interior (P.L 97-257)ex pratia
paymant

1881 $400,000 Energy/Health pian for treatment
of radiation mxposure

1982 $20,800,000 Interior (P.L. 97-527)Bikini
Resetilement Trust Fund

1082 $400,000 Interior/Bikini Atol
Rehabilitation Commines

1984 $264,000 Imerior/Bikinl Atol
Rehabiiation Committes

1984 $1,000,000 Energy (P.L. 87-257) Four Atoll
Heulth Program

1985-94 Agriculure/Surplus food
program

1885 $1,814,000 Interior/Bikin| Aloll
Rehabilitation Commilies

10888 $1,864,000 Inisrior/Bikini AtoR
Rehabilittion Commitlae

1887 $75,000,000 mterior (P.L 99-239)Nuclear
Claims Compensation

1988 $2,300,000 Inisrior/BKini Conception Plan

1689 35,000,000 Interior (P.L. 100-488)/Bikini
Rugatiament Trust Fund

1990 $22,000,000 Interior (P.L. 100-485)/Biini
Resetisment Trusi Fund

1991 $21,000,000 interior (P.L. 100-488)/Blkini
Reseldoment Trusi Fund

1892 $21,000,000 imerior (P.L. 100-468yBIkin|
Rasaltiement Trust Fund

1983 §21,000,000 Interior (P.L. 100-466)/Bikini
Resetilemant Trust Fund

Total $238,273,000 ($398,610,000in '03 funds)

Enewastak Projects
Year Amount USG Source/Purposs

1958 §175,000 IMeric/ TTPI/Enawsiak atoll uss
fights

http://2001-2009.state.gov/p/eap/tls/rpt/40422 .htm
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1989 §1,020,000 Interior/Funds transfer to TTP|
farthe paople of Enewetak

1954-02 $24,828,300 Radiological moniloring
1970-94 Agrioukure/Surplus Commexity Food
Program

1977 $20,000,000 Defense/DNA (F.L 84-367)
Radiolagical Clean-up and

Rehabiletion Projsct

1978 812,400,000 Interiar/TTFVEnewatak
Rehabilitation and Resattiamant

Program

1930 $1,475,000 (mierior/TTPUEnewstak
Rehsbiltation end Ressttioment

Program

1980 $3,820,000 Inteior/TTPI/Enewetak
Agricuttura/Support

1881 $1,345,000 InterionTTPLEnewetak
Agricullura’Buppart

1982 $818,000 interior/ TTPI/Enawetak
Agriculture/Support

1983 $800,000 InteriorTTP| Enawelal
Agriculture/Suppoct *

1984 $800,000 (nteriorTTPEnewelak
Agriculture/Support

1984 $1,000,000 Energy {P.L, 87-257)/Four Alolt
Haath Program

1985 $682,000 |rleriorT TPI/Enowstak
Agticuiture/Bupport

1986 $818,000 InterionT TPiEnewetak
Agriculture/Support

10088 $318,000 Intarior/TTPI/Enewetak
Agricutiure/Support

1986 $48,750,000 Interiar (P.L. 98-238)/Nudiear
Claims Compansation’

1986 $2,750,000 Interior (P.L. 68-349)/Enjabi
Reasiement Community Trust Fund

1967 $2,250,000 Intertor (P L. 99-361) Enjebi
Resstemant Community Trust Fund

1887 3900,000 InteriorEnawetak
Agricuture/Suppont

1086 $2,500,000 |nlerior (P.L. 99-349)¥Enjebi
Resetllement Community Taust Fund

1988 $1,100,000 InteriorEnewetak
Agriculture/Suppart

1989 $1,100,000 Intericr/Enawetak
Agriculture/Suppor

1989 $2,500,000 Imarior (P.L. 88-581¥Enjetl
Resettlament Community Trust Fund

1990 $1,100,000 Interior/Enswatak
Agriculiurs/Suppaort

1991 $1,004,000 InteriorEnawatak
Agricuture/Support

1992 $1,094,000 InterionEnewetak
Agricubure/Supporn

1993 $1,081,000 IneriorEnawsiak
Agriculiure/Support

1894 $1,091,000 (nterior/Enavwatak
re/Support

1995 $1,089,000 InterioriEnawatak

Agricuiture/Support

1996 $1,091,000 InterionEnewetak
Agricutture/Supparn :

1887 §1.081,000 inferonEnewetak
AgricutturefSuppont

1968 $1,191,000 Interior/Enewatak
Agricuitura’Support

1999 41,576,000 InteciorEnawetak
Agriculture/Suppart

2000 $1,191,000 (nterlorfEneweatak
Agricutiure/Support

2001 $1,388,000 InferiorEnewetak

http://2001-2009 state.gov/p/eap/rls/rpt/40422 . htm 02/06/2015
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Agricuiiure/Supporl
Tolal $146,167,000 {$273,370,000 in 02 funds)

Rongelap Projeata

Saclion 103() of the Compacl of Fres A iation Act of 1985 scknowledges the US. G ity fo "resiors Rongeiap island ... 30 1hat & can be safely inhabited." Moreover, in this
sedlion of the Compact Act, the Congress authorized "ajuch sums as are meos.my .asto mplneadodb reslore the habitabilty of Ronpclap Island ... to be mads available to Ihe Govemmant of

the Marshal Isiands.”

Ysar Amounl USG Sourca/Purpose
Trust Fund
1954-02 58,174,000 Racilological and health monioring.

1992 1,975,000 This figure includes $493,700 from the
FY 1902 Dapastmen( of the imariar and

Ralaled Agencies Appropriations Act

(PL 102-154) lo be spent for improving

tha living conditions of the Rongalapesse

on Mejatto.

1993 1,882,000
1994 1,583,000

1905 763,000 IntariorIn addition io the
$4,200,000 eppropriated m FY 1685

(PL 102:332) so that Ihe Rongelap Aloll
Local Govemment {RALGov) Councit eould
hire & comp ocounsel, an exp

cily m mnaporlo pwl RALGo\fs

financlal ncord;. and Iunic domotnlic
instifutions.

1963 5,000,000 Defonso

Toiul $85 98.000 (Plus $5,000,000 in potential namings)
(871,440,000 in '03 funda)

Grants
1996 8,408,000

20,000,000 Reprogrammed in 1588

Total $29,403,000 (331,180,000 in '03 funds)

Utrlk Projects
Year Amoun USG Source/Purpose
1854-02 $20,690, DDO iological and health ¥ 3

1970-54 Energy/radioiogical and health
monitoring

1970-84 Agriculture/Surplus Commodity Feod
Program

1984 $1,000,000 Energy (P 97-257¥Four Atoll
Health Progrem

1985 $22,500,000 Interior (P.L. 89-239)/Nuclear
Clairns Compansalion

Talal $44,190,000 ($61,810,000 *03 funds)

Appendix C; [ of Pedenal Exp Prog

L ¥

DEPARTMENT OF JUSTICE (RADIATION EXPOSURE COMPENSATION ACT)

On Oclober 15, 1090, Congresa passed the Radiati ion Act (the “Act"}, 42 U.S.C. + 2210 note (1924), providing for S 1o incivi who
ocerialn cancers and olher serious cissases asa nluh of thewr upann to radiation relgased during above-ground nucleer wespons tests or as a result of hoir oxposure 1o radiation durinp

In und d umlum mines. | wers issued by the Dapariment of Jusilce and published in the Federa) Register on April 10, 1882, establishing pmeoduut to
rasolve claims ina nliabl- cbjactive, and non-aciversarial manner, with kitle administrative cost 16 the United Staios or o the persan filing tha clalm, Revisions to the reg inthe
Fodoral Register on March 22, 1009, served 1o preaier assisi ciaimants in ssiablishing entlfement 10 an wward.
On July 10, 2000, P.L. 108-245, the i ion Act Amengents of 2000,” was enacted. S8oma oﬁh- A th inchude new cleimant popumpm, addivonal
compensable cisences, lower radiation oxposune mmmua modified madical d b qul nis, and I of carfain dissase restictions. ’l'hon ane now five ummu of claimants:
Lranium minecs, uranium millers, ore ransporters, mndors. and onslte panici Each category requires similer eliglbifity criteria: expo! ("] and exisk ofa
disease.

Uraniumn Miners: RECA 2000 spacifias » paymant of $100,000 to eligible individuals smployed in an above-ground or underground urenium mine located in Coloredo, New Maxico, Asizona, Wyoming,
South Dakola, Washington, Utah, Idaho, North Dukoﬂ Oregon, and Texus sl any time during the psriod beginning on Junumry 1, 1042, and ending on Decamber 39, 1671, Additional mining slates
may ba incl for P ion upon app

A. Exposure. The clalman muat have been exposed 10 40 or more wurking level months (YWLMs) of radiaion while empioyad in & uranium mine.

B. Disaase. Compansable dissases include primary lung cancer and cerain n Y

Uranium Milers: RECA 2000 speciles a payment of 100,000 to eligibls individual naen um mill located in Colorado, New Mexico, Arizona, Wyoming, South Dakols, Yvashingion,
Utgh, Idaho, North Dakola, Oragon, snd Texaa al aay tima during the period beginning onJmu-ry 1, 1942, and ending on Decomber 31, 1971,

A, Expasure, The claimant must have workad for al least one year during the relevant time period,

.l:_] Diseass. Compensable dissases include pimary Jung cancer, certain non-mali prwiory di renal cancer, and other chronio renal disease inchuding nephritis and kidney lubal lissue
injury.
Ore Tranaporters: RECA 2000 specifies a payment of $100,000 to eligibla inte port of uranium ore o vanadivm-uranium ore from mines or mils located in Colorado, New

Mexlco, Arizona, ¥¥yoming, South Dakota, Washington, Utah, Idaho, Norih Dakota, Onnon. “and Texas at eny @ms curing tha pedod beginning on January 1, 1842, and ending on December 31, 1871,

http://2001-2009.state.gov/p/eap/ris/rpt/40422.htm 02/06/2015
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A. Exposuras, The claimant must hive worked for at sast ana year during the relavani ime pariod.

8. Disaase. Compensabia disaases include primary (ung cancer, cenain non-mal t iratary di rvenal cancer, and other chronic renal diseqse inchuding nephdiis and kidney wbal Ussus

injury.
D« The Act specifies a pay of $50,000 0 @n individual wha was physically presant in one of the affactad eross dewnwind of the Nevada Tast Site during a period of almoapheric
auclear dasting, and later a ified la di

A, Exposure. The claimant must have llved or worked downwind of atmioepharic nuciear tedta in cedain counties in Utah, Nevada and Arizona for & periad of at 1east two yeers during the period
beginning on January 21, 1951, and snding on October 31, 1988, or, far [he period beginning on June 30, 1962, and tndnn on July 31, 1962. The designated affected areas are: in the Siate of Utah,
the counties of Beaver, Garflald, Iron, Kane, Milaxd, Piute, San Juan, Sevier, Washington, and Wayne; in the Stale of Nevada, the sounties of Eureka, Lander, Lincoln, Nye, White Pine, and thal
pariion of Clark Counly hal consists of townships 13 through 16 at renges 63 (hrough 71; and in the State of Arizona, the counties of Apachs, Caconino, Gila, Navajo, and Yavapal,

B. Diseasa. After such period aof physical , e olai d one of the followl! i louk (olhof than chronic mhoo/llc hul:ml), lung cancer, multiple myeloma,
umphsmn {other than Hodgkin": s duenc). and pdmaty cancar of the thyrold, male or female hnnl. 3 pherynx, smafl int bile ducts, gall bladder, salivary gland,
urinary bledder, brsin, colon, o\my or kver (axcapt if cithosis or hapatitis 8 is indicaied).

Onsite Partici : The Act pecifies 2 pay of §75,000 to individuals who paridp ansita in a test i g the of & nucisar device, and luler developed a specified
compansable diseasa. )

A_Exposure, The claimant must have baan present "ansite” abova or within the official boundaries of the Nevada, Padific, Tenity, or South Atlantic Test Shes et any time during a period of atmaspheric
nuciear tasting and must have ‘panticipaied” during that tima in the atmospheric detonation of a nuciear device.

8. Disegse. After the onsile p ian, the clai # onn of the following spacified di (cther than dhronic lymphaoytic leukermie), lung cancer, multiple mysloma,
lymphomas (othar than Hodglﬂn‘s dissass), and primary cancer of the thyroid, male or femele breast, ssophagus, stomach, pharynx, amall intestine, pancreas, bie ducts, gall bladder, salivary gland,
urinary bladder, brgin, colon, ovary, or liver (axcegt If ciThosis or hepatitls B |a indicated).

VETERANS ADMINISTRATION

Pr Vi whe parlicipated in nuoiear lests by the U.S. including certain underground teste at Amchitka Istand, Alaska, pror (o January 1, 1974, or who served with the U.S.
ocwp-ﬂm fu'ou in Hmshlm- or N-u-sdu Japan, batwean August 1645 and July 1948, ors who wers prissners of war in Japen, or some vmo secvad ul tha gaseous diffusion plants listed above are
eligitle for compenzation for cancers specified in redaml law. The 21 types of cancar d under the p ara; af farma of leukamin axcept chronic lymphocylic laukemia; cancar of
the thyreid, bone, brain, breast, colon, lung, ovary, ch, small infestn hi- du:ls g-l biadder, salivary gland end udnary tracl (iidnays, renal peivis, ureler,
urinary bladder and urethra); tymphomas (a«oept Hedqm‘- dnu-). muliple mydm. primacy liv-r un-r and brenchio-slveolar candinoma (a rere (ung cancer).

Non-presumptive Program: For radiabion-ralated diseases not inthe p ngulaﬂom provide for mn:ldouﬁon of cisablity claims tram D ]
radlation during miitary servica. Under the non-presumplive program, edditonal factors must be sanvice g amount of radiation exposure, duration of
axpasure and elapsad time betwesn exposure and onsat of diseass.

VA reg define all islly radi ic, as well as cartain other nan-malignant condifions, such as g i p non-mallgnant tyrold nodular disease;
parathyroid adenome; and wrners of the brain and central narvous system.

DEPARTMENT OF ENERGY:

Public Law 106-388; 114 Slat. 1654A-394); 42 U.6.C. 7364 ai seq.) is amended as follows.: {1) Cartain leukemia as specified cancer.-Section 3621{17) (114 Stal, 1654A-502; 42 U.8.C. 73841(17)), as
amended by saction 2403 of the Supplamental Appropritions Act, 2001 (Pubiic Law 107-20; 115 Stat. 175), is kuther amended by adding at the end the fo u!?ngnph (D) Leukemia
{other lhan chranic ly ia), (fintiial ¢ before 21 years of aga and onset cocurred more then (wo years aiter initial ona.pdi o3ure.”

“_based on the i ived by the {or & group of amp s performing similar wock) al such facility and the upper 98 par-cent confidence intecval of the probabliity of causation
inthe radlupdanﬁolow lwlu published under saction 7(b) of the Orphm g Act {42 20U.8.C. 241 nole), ac guch tablea may be updated under section 7(bj(2) of such Act from time to fima...*

Data Required 1o Eslimate Probability of Causation:

Sec. 81.5 Uss of Personal and Medical information. Determining probability of causation may require the use of the
DOL reguiations 20 CFR part 30

{8) Yaar of birth,

{b) Cancer diagnosis (by ICD-8 code) for primary and secandary cancars,

(c) Date of cancer diagnosis.

(d) Gandar.

{e) Racalethnidity (If the ciaiin is for gkin cancer ar & secondary cancer for which ekin cancer is a kikely primary cancer).

() Smaking history (¥ the claim is for lung cancer or a secondry cancer for which lung cancer is a ikely pmery canosr).

(@) This Informatian will include annual dose astimates for sach yaar in which 2 dose wes & wilh inty distributiona jated with each doze estimale, Dase estimates will be
distinguished by type of radiation (law inear energy transfer (LE%‘) protons, neuirons, aipha, lomrw xeray) and by dose rate {acute of chronic) for axteral and intemat rediation dose.

al and

P 10 DOL by dlaimants under

g9

of Radiation C e,

ix D: Table F 9!
RMI Nudur Clnims Tnbund us. Administration (VA), U.8, Deg of Juatice (DOJ) and the U8, Depariment of Energy (DOE)

VA

Tumors of the salivary gland {(malignant)
Cancer of the pharynx

Canceac of the es LS

Cancer of the stomach

Cancer of the small intestine

[Cancer of the colon

[Cancer of the cacum

Cancer of the rectum

ICancer of the liver {axcept if cimhosis or hepatitis B is
indicated
Cancer cof the bile ducts

$100,000] $150,000 SST,SOOI

[Cancer of the bone

Non-meianoma skin cancer in individuals whoe ware
diagnosed as having suffarad beta buma)

JCancer of the breast (not recurrent or requicas lump y)

Ic:ncor of the breast {recumrent of muim mastectomy}
[Cancar of the ovary

Cancer of the urinary tract
Cancer of the kidney

br ing schwannomas (exciudiny
e e (exclucing sso000] s150000] 8125000
Cancer of e central NeNvous system
(Cancer of the thyroid {recurrent $150,000] _$75,000]
Cancer of the thyroid (non-recurrent) [ $50,000] 4

=
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Fmom of the parathyroid gland (mafignant) | $50,00!
Lymphomas (except Hodgkin disease) $50,000]  $150,000]  $100,000)
[Muttiple myeloma $50,000]  $150,000] $125,000)
Loukemia (other than chronic lymphocytk: leukemia) $50,000] $150,000] $125,000]
[Tumors of the salivary gland (benign and requiing surgery) $37.500
Turors of the salivary gland {benign and not requiring | $12.500
|surgery) £
Norwlnnllgnmi lhyrmd l'lDﬂ.l|lr dllaan (uniass limitad to $50,
! hy y)
[Non-malignant thyroid nodular diesase (unlees kmited to J $37,50
occult nodules ~ partial Bwroidectomy) Y
e e o |

| $1W.@;

Non-malignant brain and central nervous sysiem twumors

Radiation sickness diagnosed batween June 30, 1946 and $12

[August 18, 1958, Inclusive) . d
{Bota burns diagnosad batween June 30, 1946 and August | 12,800

18, 1858, inclusive) !

naﬂmmd hyperparathyroidism $12,500)

JUnexplained hyroidiam (unless lhyroudnu indicated ‘ $37,500]

Severe reterdation dus {o thyroid dama $100,000)

Savere mental retardation (providad born batwesn May and

September 1954, inclusive, and mother was present on $100,

Rongolap or Utirik Atolis at any time i March 1954)

Linaxplained bone marrow fallure ‘ _$125,

Chronic kidney disoase $100,

Chronic respirstory disease 100,000}

--The-U.8-Vaterans- Mmmman{w}mmmmﬂum&pm-vmmcmpcm-ﬁm-m;wvlmmnmnmmtommnnmmmurpwwmon-lwﬂlnmmmm -
caneiderations. Although H is not posaible 10 assign u k tis unllk»ym  voteran would recaive mors than $35,000 per yaar in wages In eddltion to VA providad medical tare under
the Yetrans Health Reform Act. Velocons who worked at ane of the B Energy Oiffusion Planis are alxo efgible for lump sum peyments in addhion 1o any VA compansation.
Tha U.5, Depariment of Justice (DOJ) Radiation Exposure Compensation Acl Amendmenis of 2000 updatad the original program that provi ion as a Wmp-surn payment,

Uranium miners, millers and ore transporiers ars coverad a3 wall a8 Bonpla living downwind of the Nevadsa Test Site. Uranium workers r racaiving a DOJ payment are aiso sligble, under cartain
circumstancas to recelve additionel $30,000 compensation from the U.S. Depariment of Energy compensation program,

The U.8. Dapariment of Energy (DOE) tional Miness Componestion Program Act provid o o workers diagnosed with radiation-related cancer if: the amploya
developed cencer -nuwnrknng -t -f-cny of ln Dcparlrnml of Energy. Federal I and t are eligble. The employee’s cancer Is judged 1o be “al least a5 Jlur/ as
not refated 1o that amploy with g izsued by the Dtpurimn! of Heakth and Human Bervicas. The workor or surviving family member recaive a lump-surm payment, exposed
pucple who ars iving sre alsa oliglblo for work P lon from their resp aisls agenocy ¥ caver madical cosis and los) wages.

The Nuciear Claima Tribunal (NCT) was estabilshed as an ndepancent sntity whhin the Republic of the Marshall Isiands 1o adjudicale ciaims of ndlullon Illnms and Iusoiuse of land. Lump-sum
awards are made to people with specifiod conditions bul are paki oul pesiodically over a number of years. Tha RM! Govemment gave the NCT full dical conditions it
‘would consider radiation-aiated, The NCT makes awards without 1esing the ikefihood of exposurs,

A dix E: B L y Included In "Findings of the Nationwide Radiclogical Btudy of the RMI*

Bummary Reperd, prepared for the Cabinet of the G of the RMI, 1894, by Dr. Steve Simon, Sludy Director

For a Pve-year pericd {1989-1994), the RMI has undertaken an of radiological conditions throughout the natjon. This sclentific work wes performed in accordance with the
Saclon 177 Agrsement which dedicated funding for mdiclogical menliering aclivities, The RMI Nationwids Radiclogical Study haa measured mdiation In the and of food
<rops, soll ant walss wi &l of Aoils wnd it eveiy isiand of significan size. Thess sampies ware subsequently aneiyzed at the envirenmental rdiation laboretory in Majuro. The Study has also reviewed
previaus acisniific information about the nuclear tests, consulied with the intemational sciantiic community, met with owter island communities and Gelr Ieadera. conducied the specislized work of the
Rongelap Resatiamen! Projact, and axamined the health effects of radialion exposure, especialky ihyrold disoase.

Tha 8ludy has delermined the levels of radicactivi ined in the snvl it o locath hroughoul the country. The radioaclive alemenit caslum la the lerges! coniributor ko

partly bacause It anters the food crops through the oot of planls. A most kcations in the Matshal falands, the amount of cesium s about Ihe same, o onty sightly higher, than 1l would be a other
tropical locations throughout the world. The Siudy found evidence of local radicactive falloul In the northom portion of Kwejalein Atol and st Wotjs Atoll and at islands and aiolis norh of thaga
locations.

From (he present levels of radiation In the environment, the Study is able to eslimats the cumulative radiation 1hat an individual might have ived from the since the end of 1he testing
program In 1958,

The Study hes also estimated the exposwe kevels that would ba sncountsred by people living at diflemnt locations throughout the counry. The radiation dose than an Individual might receive Is the
sum of tha axtemal doss recetved diractly from the environment and mhru-l dosa coming from food and dfnk. From thess calculsiions, the Bhudy has defermined that the uss of some of the islands in

the four afolls should be Bikini, gelap and Ri Whils other atolls and isisnds received fullout from the nuclear tesis, the amount of radicadlivity ramedning In the
environmend has diminished to levals that are not of the present cannot aliminate the possibilty thal exposure 10 radicissiopes of lodine may have beon of

radiclogical concem. Thersfora, a special study of thyreid db: ghout the Marehall Islands has boen implamented and should be completed,
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SECTIONS 3.1 AND 3.2
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Marshall Islands seeks support for ICI
cases against nuclear state

MAJURO, Marshall 1slands -— The Marshall Islands is fooking to civil society
and the international comunuadty for support in its lawsuits against nuclear
weapons states al the Internatianal Court of Justice, according to dignitaries from
the islands visiting Hiroshima and Nagasaki for the 691h anniversary of the
atomic bambings of the cities.

“We are trying to get support from the general public and from all the
organizations that are against nuclear weapons,” said Annetle Note, deputy chisf
of mission at the Marshall Islands Embassy in Japan in a recent interview with
Kyodo News.

On April 24, the Pacific island nation brought nine cases to the ICJ, ane each
against the five recognized nuclear weapons states — the United States, Britain,
France, Russia and China -- as well as India, Pakistan, 1srael and North Korea, for
their alleged failure to fulfill obligations to pursue the elimination of nuclear
weapons under the Nuclear Non-Proliferation Treaty.

The Marshail Islands, where the United States conducted 67 nuclear tests between
1946 and 1958, clainus the nine countries have failed to honor the NPT s call fo
“pursue negotiations in good faith on effective measures relating to cessation of

the nuclear arms race at an early date and to nuclear disarmament, and on a treaty

on general and complete disarmament under girict and effective international
control.”

India, Pakistan and Israel are not members of the NPT and North Korea withdrew
From: the regime in 2003, Lsrael has not admitted to p ing nuclear w

but is suspected of doing, so, while India, Pakistan and North Korea have
conducted nuclear weapons tests,

Asked if any governments have come out in support of the country’s cause, Note
said, “Right now we haven't really gotten any positive response.. but we've been
getting support from individual organizations in India, Norway, Britain, Japan,
Rusgia. It gives us hope.”

Note represented the Marshall lslands at Hiroshima's annual ceremany marking
the Aug. 6 bombing and Nagasaki's Aug. 9 ceremony.

According to Note and Abacca Maddison, a fornier Marshall islands senator, the
filing of the cases was driven by a long-held frustration with the United States
over its <lenial of responsibility for cadiation-related bealth issues among
islanders.

“In Japanese, they have ‘hibakusha.’ In Marshallese, we have “ribomb,™ Maddison
said of people affected by radiation.

In March, the Marshall Islands marked 60 years since Castie Bravo, the US.
hydrogen boinb test believed ta have spread fatlout across the island nation,
Nate's and Maddison’s families are from Bikini Atoll and Rongelap Atoll,
respectively, which along with Enewetak Atoll and Utirik Atoll were the heaviest
hit by the Bravo fallout.

“They're saying only one borb affucted the islands, when there were 67 atomic
and bydrogen bambs,” Maddison said. Many of the islels are stiil toa
contaminated to inhabit safely.

Maddison visited Hirashirma and Nagasaki to attend a convention of the Japan
Council against A and H Bombs, one of the largest annnuclenr activist groups in
Japan.

The two dignitartes said they were calling on people to sign an online petition at
nuciearzero.arg to garner support for the Marshatl Istands® cases at the IC].

“If we're ot going to get a lot of support from countries, then individual people
can help. That's if we have a lot of numbers,” Maddison said. “The planet Earth is
ours. {tdoesn't be!orlgto oniy nine countries.”
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