The Law Intensifying Reciprocal Actions Against the United States
Government’s Terrorist Activities.

Collection of Laws for the year 1368 [March 21, 1989-March 20, 1999], at 534

Quoted from The Official Gazette No. 13024, dated November 18, 1989 [Aban 27,
1368]

No. 34 /85516;
Date: November 11, 1989 [Aban 20, 1368]

The Ministry of Justice of the Islamic Republic of Iran - The Ministry of the
Interior

[Omitted here: A paragraph attributed to Rafsanjani.]

The Law Intensifying Countermeasures Against the U.S. Government’s
Terrorist Activities

A Single Article:

In order to confront the United States Government’s activities, the [Iranian]
president is required to take the necessary steps to arrest and punish American
citizens and their direct and indirect agents who have been found guilty in Iranian
courts of justice.

Note 1:

All of the foreign countries that either directly or indirectly cooperate with the
United States in kidnapping Iranian citizens and/or in conspiring against their
[Iranian citizens’] lives are encompassed by this single article.

Note 2:

The citizens and agents of America and the countries that collaborate with the
United States in kidnapping and conspiring against the lives of Iranian citizens and
the interests of the Islamic Republic of Iran will be tried in local [Iranian] courts
according to the Islamic justice.

Note 3:

This law takes effect from the date of ratification and shall be enforced so long as
the president of the United States decides to carry out inhumane activities against
the lives and interests of Iranian citizens and does not officially abrogate [them].
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The above law, consisting of a single article and three notes, was ratified in a
session of the Islamic Consultative Assembly on Wednesday, November 1, 1989

[Aban10, 1368], and was confirmed by the Guardian Council on November 2,
1989 [Aban 11, 1368].

The Speaker of the Islamic Consultative Assembly, Mehdi Karrubi
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The Collection of Laws from the Year 1378 [March 21, 1999 — March 20,
2000]

Pages 473-474

Quoted from No. 15950 of The Official Gazette, dated November 28, 1999 [Azar
7, 1378]

No. Q-3432 dated November 15, 1999 [Aban 24, 1378]

Dear Hojjatol-Islam Sayyid Mohammad Khatami, the President of the Islamic
Republic of Iran.

By virtue of Article 123 of the Constitution, the Law of Jurisdiction of the Justice
Department of The Islamic Republic of Iran for Hearing Civil Claims against
Foreign Governments that had been approved by The Islamic Consultative
Assembly of the Islamic Republic of Iran at the public session held on Monday,
November 8, 1999 [Aban 17, 1378], with its two-degree urgency, was ratified with
certain amendments to the title and the text [of the law] at the public session of the
Islamic Consultative Assembly held on Tuesday, November 9, 1999 [Aban 18,
1378], was confirmed by the Guardian Council and is hereby forwarded for
enforcement.

The Speaker of the Islamic Consultative Assembly - Ali Akbar Nateq Nouri
No. 45928

Date: November 21, 1999 [Aban 30, 1378]

The Ministry of Justice.

"The Law of Jurisdiction of the Justice Department of the Islamic Republic of Iran
for Hearing Civil Claims Against Foreign Governments" that was ratified at the
public session of the Islamic Consultative Assembly held on Tuesday, November
9, 1999 [Aban 18, 1378], that was confirmed by the Guardian Council on
November 10, 1999 [Aban 19, 1378], and arrived with cover letter no. Q-3432
dated November 15, 1999 [Aban 24, 1378], is hereby attached for enactment.

The President, Sayyid Mohammad Khatami
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The Law of Jurisdiction of the Justice Department of the Islamic Republic of
Iran for Hearing Civil Claims Against Foreign Governments

Single Article:

According to this law, Iranian nationals may, in the following instances, file
lawsuits at the Justice Department of Tehran against actions taken by foreign
governments that have violated judicial immunity resulting from the political
immunity of the government of the Islamic Republic of Iran or its officials.
In that instance, the court with which the claim has been filed is required, as
a counter action, to hear the aforementioned claim and to issue the
appropriate judgment according to the law.

The Ministry of Foreign Affairs shall prepare the list of governments
covered by reciprocal action and send it to the Judicial Branch.

1. Damages that result from any action or activity by foreign governments that are
inconsistent with international law, including interference in the internal affairs
of a country [Iran] that leads to death, physical or psychological injuries, or
financial loss for individuals.

2. Damages resulting from the action or the activity of terrorist persons or groups
who are supported by the foreign government or are authorized to reside in,
travel in and out of, or be active in the sovereign territory of the foreign
government and such actions lead to death, physical or psychological injuries,
or financial loss for Iranian nationals.

Note 1: The claims that constitute the subject matter of this law, whose
origin preceded the ratification of this law, can be filed and heard.

Note 2: If other governments provide assistance and cooperation in the
course of enforcing judgments that violate the immunity of the Islamic
Republic of Iran or its officials, they shall be subject to the provisions of this
law.

Note 3: The executive regulations of the present law shall be prepared by
the Ministry of Justice and the Ministry of Foreign Affairs within a period of
three months and shall be ratified by the Council of Ministers.

The above law, consisting of a single article and three notes, was ratified at the
public session of the Islamic Consultative Assembly held on Tuesday, November
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9, 1999 [Aban 18, 1378] and was confirmed by the Guardian Council on
November 10, 1999 [Aban 19, 1378].

The Speaker of the Islamic Consultative Assembly - Ali Akbar Nategh Nouri
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The Collection of Laws from the Year 1379 [March 21, 2000 — March 20,
2001]

Pages 1423-1424

Quoted from No. 16284 of The Official Gazette dated January 17, 2001 [Dey 28,
1379]

No. Q-296, dated November 6, 2000 [Aban 16, 1379]

Dear Hojjatol-Islam Sayyid Mohammad Khatami, the President of the Islamic
Republic of Iran,

By virtue of Article 123 of the Constitution, the bill amending "The Law of
Jurisdiction of the Justice Department of Islamic Republic of Iran for Hearing Civil
Claims Against Foreign Governments," bearing two-degree urgency, which was
approved by the Islamic Consultative Assembly of the Islamic Republic of Iran at
the public session held on Tuesday, October 31, 2000 [Aban 10, 1379], and which
was ratified, with certain amendments, at the public session of the Islamic
Consultative Assembly held on Wednesday November 1, 2000 [Aban 11, 1379],
has been confirmed by the Guardian Council and is hereby forwarded for
enforcement.

The Speaker of the Consultative Assembly - Mehdi Karrubi
No. 35993

Date: November 11, 2000 [Aban 21, 1379]

The Ministry of Justice

"The Law Amending the Law of Jurisdiction of the Justice Department of the
Islamic Republic of Iran for Hearing Civil Claims Against Foreign Governments,"
which was enacted at the public session of the Islamic Consultative Assembly held
on Wednesday November 1, 2000 [Aban 11, 1379], and which was confirmed by
the Guardian Council on November 1, 2000 [Aban 11, 1379], and which was
received under cover letter No. Q-296 dated November 6, 2000 [Aban 16, 1379], is
hereby forwarded for enforcement.

The President, Sayyid Mohammad Khatami
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The Law Amending the Law of Jurisdiction of the Justice Department of the
Islamic Republic of Iran for Hearing Civil Claims Against Foreign
Governments

Single Article:

In order to confront and prevent further violation of international laws and
standards by the governments that ignore the judicial immunity of the Government
of the Islamic Republic of Iran, the following paragraph is hereby added as
Paragraph (3) to "The Law of Jurisdiction of the Justice Department of the Islamic
Republic of Iran for Hearing the Civil Claims against Foreign Governments," and
was enacted on November 9, 1999 [Aban 18, 1378]:

Paragraph 3. With regard to the principle of reciprocal action in evaluating
the physical and emotional damages of the victims, as well as punitive
damages, if necessary, the standard shall be similar to [that of] the
judgments entered by the courts in foreign countries.

Note 1:

The judgment debt shall be fixed in Rials and its equivalent in gold, at the
price of gold at the time when the judgment is entered, and it shall be
calculated and mentioned in the judgment.

Note 2:

Court charges and the tax of for the plaintiffs' attorneys for this type of claim
shall, after the judgment is enforced, be deposited in the general treasury.

The above law, consisting of a single article, was enacted at the public session of
the Islamic Consultative Assembly held on Wednesday, November 1, 2000 [Aban
11, 1379] and was confirmed by the Guardian Council on November 1, 2000
[Aban 11, 1379].

The Speaker of the Islamic Consultative Assembly - Mehdi Karrubi
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The Collection of Laws from the Year 1390 [March 21, 2011 — March 20,
2012]

Page 769

Quoted from No. 19566 of The Official Gazette dated May 8, 2012 [Ordibehesht
19, 1391]

No. 6360
Dated May 6, 2012 [Ordibehesht 17, 1391]
The Managing Director of The Official Gazette of the Nation,

With respect to the expiration of the time limit set forth in Article (1) of the Civil
Code, and in the course of enacting the content of the note of Article (1) of the
aforementioned Code, a photo-copy of “The Law of Jurisdiction of the Justice
Department of the Islamic Republic of Iran for Hearing Civil Claims Against
Foreign Governments™ will be forwarded for insertion in The Official Gazette.

The Speaker of the Islamic Consultative Assembly - Ali Larijani
No.: 421/3509

Date: April 18, 2012 (Farvardin 30, 1391)

Dear Dr. Mahmud Ahmadinejad,

The President of the Islamic Republic of Iran

In the course of executing Article 123 of the Constitution of the Islamic Republic
of Iran, "The Law of Jurisdiction of the Justice Department of the Islamic Republic
of Iran for Hearing Civil Claims Against Foreign Governments" that was
submitted to the Islamic Consultative Assembly with one-degree of urgency, that
was ratified at the public session of the Islamic Consultative Assembly on
Wednesday, March 7, 2012 [Esfand 17, 1390] and confirmed by the Guardian
Council, is attached.

The Head of the Islamic Consultative Assembly - Ali Larijani
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The Law of Jurisdiction of the Justice Department of the Islamic Republic of
Iran for Hearing Civil Claims Against Foreign Governments.

Article 1:

According to this law, in order to confront and prevent the violation of the rules
and standards of international rights, actual persons and legal entities may file a
lawsuit at the Justice Department of Tehran against the actions of foreign
governments that breach the judicial immunity of the government of the Islamic
Republic of Iran or its officials. In that case, the court with which the claim is filed
IS required, as a reciprocal action, to hear such claims and to issue an appropriate
judgment according to the law. A list of governments included in reciprocal action
shall be prepared by the Ministry of Foreign Affairs and shall be sent to the
Judicial Branch.

The instances covered by this article consist of:

a) Damages resulting from any type of action or activity of foreign
governments, inside or outside of Iran, that is contrary to international rights
and that leads to death, physical or psychological injuries, or to financial loss
for individuals.

b) Damages resulting from the action and or the activity of persons or groups
inciting terror (terrorist), inside or outside of Iran, that is encouraged or
supported by a foreign government, or a foreign government authorizes them
to reside, pass through, or be active inside its own sovereign territory, and
the aforementioned actions lead to death, physical or psychological injuries,
or financial loss for individuals.

Note: The list of persons or groups inciting terror (terrorist) shall be prepared by
the Ministry of Intelligence and shall be announced to the Judicial Branch.

Article 2:

Claims pertaining to this law or originating before its ratification may be filed and
heard.

Article 3:

If other governments provide assistance or cooperation in the course of enacting
the judgments that violate the immunity of the Islamic Republic of Iran or its
officials, they shall be subject to the provisions of this law.
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Article 4:

With regard to the principle of reciprocal action, the evaluation of physical and
emotional damages, and the punitive damages of the victims, the standard shall
resemble the judgments issued by the foreign courts.

Note: The judgment debt shall be fixed in Rials and its equivalent in gold,
calculated at the price of gold when the judgment was issued, and mentioned in the
judgment.

Article 5:

Court charges and the tax for the plaintiffs' attorneys for this type of claim shall be
deposited in the treasury after the judgment is issued.

Article 6:

The courts of Iran (the Justice Department of Tehran) have jurisdiction to hear
claims against foreign governments in the following cases:

1. If the victim or those who survive them are of Iranian nationality at the time of
the incident or at the time the claim is filed.

2. If the victim is employed by the government of the Islamic Republic of Iran at
the time the damage is inflicted.

Article 7:

Claims against the representatives, officials, or entities affiliated with or under the
control of the foreign government, with regard to the principle of reciprocal action,
is liable to be heard when damages result from the actions constituting the subject
matter of this law.

Article 8:

The properties belonging to the government, its officials, its representatives,
affiliated entities, or under the control of a foreign government covered by this law,
with regard to the principle of reciprocal action, are not immune from prosecution.

Article 9:

The provisions specified in international treaties that must be enforced relative to
the government of the Islamic Republic of Iran are not covered by the ruling of
Article (8) of this law except in the following instances:
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a) Income that is collected from the leasing, mortgage, or sale of possessions of
the foreign government.

b) The possessions of the foreign government that are transferred to others with
the intention of evading the execution of this law.

c) Possessions that have immunity based upon international regulations that
covered by this law in the foreign country are subject to execution.

Article 10:

The executive regulations of this law shall be prepared within three months by the
Ministry of Justice, the Ministry of Foreign Affairs, and the Ministry of
Intelligence, and shall be ratified by the Council of Ministers.

Article 11:

As of the date on which this law is ratified, "The Law of Jurisdiction of the Justice
Department of the Islamic Republic of Iran for Hearing Civil Claims Against
Foreign Governments," ratified on November 9, 1999 [Aban 18, 1378], and its
subsequent amendments ratified on November 1, 2000 [Aban 11, 1379], are
superseded.

The above law, consisting of eleven articles, was ratified at a public session of
Wednesday, March 7, 2012 [Esfand 17, 1390] and it was confirmed by the
Guardian Council on April 11, 2012 [Farvardin 23, 1391].

The Head of the Islamic Consultative Assembly - Ali Larijani
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http//dolat.ir/detail/280668
(https//telegram.me/dolat11)

The Law Requiring the Government [of Iran] to Pursue Damages Resulting
from the United States’ Activities and Crimes was communicated.

[Logo: The government’s information site]

The President: The Law Requiring the Government to Pursue Damages Resulting
from the United States’ Activities and Crimes was received.

Monday June 6, 2016 [Khordad 17, 1395]

Dr. Hasan Rouhani, the President, communicated "The Law Requiring the
Government to Pursue Damages Resulting from United States’ Activities and
Crimes against Iran and Iranian Citizens" to the Ministry of Foreign Affairs for
execution.

Based on the report of the government information site, this law was ratified on
Tuesday, May 17, 2016 [Ordibehesht 28, 1395] by the Islamic Consultative
Assembly in a public session and was confirmed by the Guardian Council on May
18, 2016 [Ordibehesht 29, 1395]

The complete text of this law is as follows:

The Law Requiring the Government to Pursue Damages Resulting from the
United States’ Activities and Crimes against Iran and Iranian Citizens.

Article 1:

In order to secure the rights of the Iranian nation, the government [of Iran] is
obligated to take appropriate actions, directly or through supporting persons and
citizens of the Islamic Republic of Iran, including legal actions, to seek full
compensation and restitution from the government of the United States based upon
its role in the following matters:

1. Material and emotional damages resulting from the coup d'état of August 19,
1953 [Mordad 28, 1332].

2. Material and emotional damages resulting from the Nozheh coup d'état.

3. Material and emotional damages resulting from the imposed [Iran-Iraq] war.
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4. Material and emotional damages resulting from the death of more than
223,000 individuals and 600,000 inspired persons (freedom fighters and
freedom lovers).

5. Material and emotional damages resulting from the death of more than
17,000 martyrs who were the victims of terror.

6. Material and emotional damages resulting from attacks on oil rigs.

7. Material and emotional damages resulting from spying against Iran that was
conducted by the United States or was supported and coordinated by the
United States.

8. Material and emotional damages resulting from the freezing, confiscation, or
taking over of property and assets of the Islamic Republic of Iran or those of
the institutions or government or public organizations of the Islamic
Republic of Iran or [the properties and assets of] those who head them.

9. All Material and emotional damages resulting from the activities of the
usurping Zionist regime [Israel] which were carried out or are being carried
out with the support or in coordination with the United States.

10. All Material and emotional damages resulting from the other activities or
the situations that have taken place or will take place with the support of, or
coordinated by, the United States in the future.

Article 2:

In instances where the United States has not fulfilled its obligations toward the
Islamic Republic of Iran, particularly in instances where the immunity of the
government of Iran and property belonging to the government and the officials
of the Islamic Republic of Iran has been violated, the government [of the
Islamic Republic of Iran] is obligated to take all actions, including appropriate
legal actions, within the framework of reciprocal actions.

Article 3:

The government [of the Islamic Republic of Iran] is obligated to implement the
decisions of competent Iranian authorities for the benefit of the Islamic
Republic of Iran and its citizens in third countries where property of the United
States is located, within the framework of reciprocal actions.

In instances where the courts of third countries recognize or enforce the
judgments of local U.S. courts against Iran, the government [of the Islamic
Republic of Iran] is obligated to take appropriate reciprocal actions to recognize
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and enforce the judgments of the local courts in Iran in those countries or in
other countries.

Article 4:

The legal actions set forth in this law, to the extent that they are taken against a
foreign government (i.e. against the United States per Article (2) of this law) or
against any other country (per Article (3) of this law), and will be considered a
violation of the immunity of that government or its officials, must be within the
framework of reacting to the internal obligation of that government and be
restricted to the limits of reciprocal action based upon international rights.

Article 5:

The Ministry of Foreign Affairs is required to report to the National Security,
Foreign Relations, and Judicial and Rights Committees of the Islamic
Consultative Assembly every six months any action it has taken to secure the
rights of the nation of Iran that are the subject of the present law.

The above law, consisting of five articles, was ratified by the Islamic
Consultative Assembly on Tuesday, May 17, 2016 [Ordibehesht 28, 1395] and
was confirmed by the Guardian Council on May 18, 2016 [Ordibehesht 29,
1395].
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Executive Regulations of the Law of Jurisdiction of the Justice Department of
the Islamic Republic of Iran for Hearing Civil Claims Against Foreign
Governments, Enacted in the Year 1999 [1378]

The Collection of Laws from the Year 1379 [March 21, 2000 — March 20,
2001]

Pages 395-396

Quoted from the Official Gazette No. 16095 dated May 30, 2000 [Khordad 10,
1379]

No. H22837T/7530

Dated May 20, 2000 [Ordibehesht 31, 1379]
The Ministry of Justice

The Ministry of Foreign Affairs

By virtue of note (3) of the Law of Jurisdiction of the Justice Department of the
Islamic Republic of Iran for Hearing Civil Claims [filed] against Foreign
Governments, ratified in 1378 [March 21, 1999 — March 20, 2000], and based on
the joint proposal of the Ministry of Justice and Ministry of Foreign Affairs (set
forth in letter No. 15/170, dated April 19, 2000 [Farvardin 31, 1379] of the
Ministry of Justice), the Council of Ministers, at the meeting held on May 14, 2000
(Ordibehesht 25, 1379), ratified the executive regulations of the said law as set
forth below:

The Executive Regulations of the Law of Jurisdiction of the Justice
Department of the Islamic Republic of Iran for Hearing Civil Claims
Against Foreign Governments, Ratified in 1999 [1378]

Article 1:

With respect to claims of Iranian nationals against foreign governments, the courts
of the Justice Department of Tehran may hear a case only if the named government
has, in the instances set forth in the Single Article Law mentioned in the present
regulations, violated the immunity of the government or the officials of the Islamic
Republic of Iran. In that case, the government which has been named as
defendant, based on the principle of reciprocal action, will lack immunity before
the Justice Department of the Islamic Republic of Iran.
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Article 2:

The Ministry of Foreign Affairs, within three months of the date on which these
regulations are ratified, shall send a list of the governments that have violated the
immunity of the government of the Islamic Republic of Iran or its officials, or that
have provided assistance in the course of enforcement of the judgments that violate
such immunity, to the Judiciary Branch.

Article 3:

If, in the future, a government violates the judicial immunity of the government of
the Islamic Republic of Iran or of its officials, or provides assistance in the course
of the enforcement of the judgments that violates that immunity, The Ministry of
Foreign Affairs shall notify the Judicial Branch accordingly.

Article 4:

The foreign governments who support the terrorist persons or groups set forth in
Paragraph (2) of the aforementioned Single Article Law shall be determined by the
Ministry of Foreign Affairs.

Article 5:

The procedure for filing and hearing a claim, issuing a judgment, and enforcing it,
shall be in accordance with the Civil Procedure Code and other laws and
regulations of the Islamic Republic of Iran.

Note:

The damages resulting from any action or activity of foreign governments that are
contrary to international rights shall be determined by observing the principle of
reciprocal action.

Article 6:

The Government of the Islamic Republic of Iran shall explore all international
means, particularly the contacting of international authorities, that it considers
necessary or useful for restoring and revitalizing its immunity, and it shall take
appropriate action.

First Deputy to the President - Hasan Habibi
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The Collection of Laws from the Year 1379 [March 21, 2000 — March 20,
2001]

Page 1099

Quoted from No. 16213 of The Official Gazette dated October 21, 2000 [Mehr 30,
1379]

No. H23541 T/31348
Dated October 10, 2000 [Mehr 19, 1379]

The Amendment to the Executive Regulations of ""The Law of Jurisdiction of
the Justice Department of the Islamic Republic of Iran for Hearing Civil
Claims Against Foreign Governments'' ratified in 1999 [1378]

The Ministry of Justice The Ministry of Foreign Affairs

With regard to the opinion of the speaker of The Islamic Consultative Assembly
(set forth in letter No. B/H 2830 and dated September 20, 2000 [Shahrivar 30,
1379]), The Council of Ministers, at the session held on October 1, 2000 (Mehr 10,
1379], ratified the following provisions:

In the Note to Article (5) of "The Executive Regulations of the Law of
Jurisdiction of the Justice Department of the Islamic Republic of Iran for Hearing
Civil Claims against Foreign Governments," ratified in the year 1999 [1378]
(addressing resolution No. H22837T/7530, dated May 10, 2000 [Ordibehesht 21,
1379)), the phrase “the principle of reciprocal action” is amended to read “relevant
regulations”.

The First Assistant to the President - Hassan Habibi
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The Executive Regulations of the Law of Jurisdiction of the Justice
Department of the Islamic Republic of Iran for Hearing Civil Claims Against
Foreign Governments

Collection of Laws from the Year 1392 [March 21, 2013 — March 20, 2014]
Pages: 1369-1370

Quoted from No. 20050 of The Official Gazette dated January 4, 2014 [Dey 14,
1392]

No. H49017 T/158357

Dated December 30, 2013 [Dey 9, 1392]

The Ministry of Justice - The Ministry of Foreign Affairs
The Ministry of Intelligence

By virtue of Article 138 of the Constitution of the Islamic Republic of Iran and
Acrticle 10 of "The Law of Jurisdiction of the Justice Department of the Islamic
Republic of Iran for Hearing Civil Claims Against Foreign Governments,” ratified
in 1390 [March 21, 2011 — March 20, 2012], and based on the joint proposal of the
ministries of Justice, Foreign Affairs, and Intelligence, the Council of Ministers, at
the meeting held on December 25, 2013 [Dey 4, 1392], approved the executive
regulations of the aforementioned law as set forth below:

The Executive Regulations of " The Law of Jurisdiction of the Justice
Department of the Islamic Republic of Iran for Hearing Civil Claims
Against Foreign Governments"'

Article 1:

In the course of executing the obligations set forth in *The Law of Jurisdiction of
the Islamic Republic of Iran for Hearing Civil Claims against Foreign
Governments," hereafter called “the Law,” The Ministry of Foreign Affairs must
notify The Ministry of Justice of the following instances:

1. The list of governments that violate the judicial immunity of the government
of the Islamic Republic of Iran or its officials and the governments that
provide assistance in the course of enforcing the judgments that violate such
immunity.
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2. The list of the governments set forth in paragraph (b) of Article (1) of the
Law.

Note: If, in the future, a government falls under the aforementioned instances, The
Ministry of Foreign Affairs shall notify The Judicial Branch accordingly, and it
shall be added to the aforementioned list.

Article 2:

The filing and hearing of the claims, and the issuance and execution of the
judgment, shall be according to the Law, and the Act of Procedure of Public and
Revolutionary Courts (in civil matters) ratified in 2000 [1379], and other pertinent
laws and regulations.

Note: The said claims shall be heard without payment of court charges or the tax
for the legal fees of the plaintiff’s attorney. After the judgment is enforced and the
judgment debt is collected, the court charges and attorney fee tax shall be collected
by the Execution Department of the Civil Judgments of the Justice Department and
shall be paid into the general treasury of the country.

Article 3:

The amount of the punitive damages shall be fixed according to the impact,
repetition, and duration of the violation of domestic and international laws and
regulations by the government named as defendant against the government or
officials of the state of the Islamic Republic of Iran, the intensity and scope of
physical and non-physical damages, and financial losses, and similar judgments
issued by the foreign court.

The Ministry of Foreign Affairs and The Ministry of Intelligence are required to
provide the competent judicial authorities with the evidence pertaining to the said
instances.

Article 4:

If the Rial value of the judgment debt, relative to its equivalent in gold on the date
when the judgment is issued, is less than what it was at the time when the final
judgment was rendered, the basis for calculating the judgment debt shall be the
Rial value of its equivalence in gold on the date on which the judgment was issued.
The rate of exchange of Rials for gold shall be determined by the Central Bank of
the Islamic Republic of Iran.
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Article 5:

In the course of the execution of Article (4) of the amended Law for Establishing
Public and Revolutionary Courts, ratified in 1381 [2002-2003], the claims set forth
in the Law shall be heard by the branch or branches of the Justice Department of
Tehran, whose judges have expertise and sufficient experience in the field of
international law.

Article 6:

In order to create harmony in the execution of the Law and this regulation, a
consulting group shall be formed consisting of the Minister of Justice or his fully-
authorized representative (chairman) and representatives of the Judiciary Branch
(if a representative is appointed by the head of the aforementioned branch), the
Ministry of Foreign Affairs, the Ministry of Intelligence, the Office of Legal
Assistance, Planning and Supervision of Performance of the President, and the
Center for International Legal Affairs of the President.

First Assistant to the President - Eshaqg Jahangiri
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The Official Gazette, The Majlis Debates
Date: November 8, 1999 [Aban 17, 1378]
Public Session No. 323

Pages: 32-33

15: The Ratification of the Law of Jurisdiction of the Justice Department of
the Islamic Republic of Iran for Hearing Civil Claims Against Foreign
Governments, and also approval of its two-degree urgency’

Deputy Speaker: Please bring up the next issue on the agenda.

Secretary (Mavalizadeh): The report of the first consultation of the Joint
Committee of Judicial and Legal Affairs and Foreign Policy concerning the Law of
Jurisdiction of the Justice Department of the Islamic Republic of Iran for Hearing
Civil Claims [filed] Against Foreign Governments.

Deputy Speaker: Respected reporter for the Joint Committee, please proceed.

Musa Qorbani (the reporter for the Joint Committee of Judicial and Legal Affairs
and Foreign Policy):

“In the name of God,

The report of the Joint Committee of Judicial and Legal Affairs and Foreign Policy
to the Islamic Consultative Assembly:

The Bill of Law of Jurisdiction of the Justice Department of the Islamic Republic
of Iran for Hearing Civil Claims Against Foreign Governments, registered under
No. 1585 which has been assigned to the Joint Committee of Judicial and Legal
Affairs and Foreign Policy was reviewed in a meeting held on Tuesday, August 17,
1999 [Mordad 26, 1378] in the presence of the government’s representatives, was
approved by the majority after adding a note to it as Note 4 as explained below. Its
report is hereby presented to the Majlis.

' The "two-degree urgency" of this bill was considered and ratified at the request of a number of respected
representatives. That has been inserted on page 24.
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The Chairman of the Joint Committee, Hasan Rouhani.”

| need to provide a short explanation with this point that fortunately this bill has
been brought before the Islamic Consultative Assembly around November 3 [Aban
13], which is the day of Death to America. In fact, this bill of law is a response to
the “D’Amato Law” and similar laws in the United States. It constitutes a
reciprocal action in order to defend the rights of Iranians that have been usurped by
the countries that have violated human rights and ignore the rights of individuals.
The issue is about seeking four types of damages from three kinds of countries:

The damages that may be sought based on this bill consist of damages that lead to
death, damages leading to physical injuries and financial losses, and damages
resulting from the loss of the physical and non-physical rights of the nationals of
the Islamic Republic of Iran. These damages may be demanded with respect to
three kinds of countries:

First, the country against which Iranian nationals may file a claim before judicial
courts and file claim in our own country . . . [ellipsis is in the text]. The issue is
also about creating jurisdiction for our local courts with respect to claims filed for
seeking damages (that I mentioned) from the countries which I will talk about.

Iranian nationals may file a claim in local courts against three kinds of countries:

First, the countries that have violated, or will violate, the judicial immunity of the
Iranian government, based on the laws they themselves have enacted in their own
countries, such as the "D’ Amato Law." This law has violated the judicial
immunity of the Iranian government and authorizes the US government to take
actions against the government and the people of Iran.

Second, the countries that enforce the judgments issued by the countries that have
violated the judicial immunity of the Iranian government. If the U.S. government
or any other country enters a judgment against the government or nation of Iran,
and those countries enforce such judgments, those countries should execute that
judgment at the appropriate time.

Third, if the damages result from terrorist actions of anti-revolutionary and terrorist
groups that are supported by some countries, a claim may be filed against such
countries.
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Thus, the present bill authorizes the courts of the Islamic Republic of Iran to hear
claims [filed] for personal injury resulting in death, physical injuries, and financial
claims, as well as physical and non-physical rights against the countries that violate
Iran’s judicial immunity or execute rulings, even if not issued by their own
country, or they support terrorist groups that inflict damages on the Iranian people,
but those countries support such terrorist groups.

Therefore, the present bill has been presented in order to defend the rights of the
Iranian nation and has been approved by the Joint Committee of Judicial and Legal
Affairs and Foreign Policy. The expectation is that the [Majlis] deputies, who have
always been the defenders of the rights of the Iranian people and have always
confronted the aggression of other countries against Iran’s interests, particularly at
times close to the 13th of Aban [November 4], will, God willing, vote in the
affirmative for this bill.

Deputy Speaker: Thank you. It is unlikely that there will be any objection. This is
a very important bill. Now, in any case, whatever the view of the respected
deputies may be, it will be abided by. Nevertheless, because of the claims that ...
the Americans have now started something. Their nationals are filing claims
against the Iranian government in courts inside the U.S. and, until now, in spite of
all international regulations, they have convicted the Iranian government in various
cases for more than one billion dollars. The only path is to counter this treacherous
action, which the United States has started. And this bill, with God’s blessing, can
provide our courts with a very appropriate solution. So, would you like to speak or
should we put the whole bill to a vote? We will put the whole bill to a vote. Now,
in the second deliberation, we will deal with its details and do whatever the
deputies decide. There are 188 deputies present. Those respected representatives,
who are in favor of this bill should rise. (The majority rose.) It was approved
almost unanimously.

Ra'isi-Dehkordi: Please take a vote on its two-degree urgency.

Deputy Speaker: Do you propose that this bill should be enacted with a two-
degree urgency?

(Ra'isi-Dehkordi: Yes.)

Deputy Speaker: If we receive the proposal for a two-degree urgency signed by 15
deputies, we can vote on the two-degree urgency of this bill, which we have just
voted on. Tomorrow at this same....
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[Ra'isi-Dehkordi: We will give it to you right now.)

Deputy Speaker: Very well. For now, the general bill was ratified. If we receive
the proposal for the two-degree urgency with 15 signatures by deputies, we will
put the two-degree urgency to a vote. According to the rules, we must receive it.
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14. The Approval of the Two-degree Urgency of the Law of Jurisdiction of
the Justice Department of the Islamic Republic of Iran for Hearing Civil
Claims Against Foreign Governments

Deputy Speaker: The next issue concerns the two-degree urgency. Yesterday we
voted on the general bill concerning the jurisdiction of the courts. Its two-degree
urgency was ratified. This is the second session of deliberation. Because we voted
on the general bill before the two-degree urgency, if there is a proposal, we can
consider it. If there is not, you can read the text.

Movahedi-Saveji: We have a proposal.

Qorbani: We propose some changes to the draft.

Deputy Speaker: Mr. Qorbani proposes some changes. The changes will be first.
Please proceed.

Mr. Qorbani:

In the name of God, the Merciful, the Beneficent.
Dear deputies,

As you are aware, in order to counter the action taken by the aggressive
government of the United States, which, contrary to international law and the
judicial immunity that all countries have, has enacted a law inside its country and
Issues judgments against the government of Iran and its officials and carries them
out, the deputies are about to respond to that action, and they have prepared a bill
whereby the courts of The Islamic Republic of Iran can also have that jurisdiction
so that they can confront countries that violate our judicial immunity.

The draft that was prepared was approved during the first session of deliberation
by the Joint Committee on Judicial and Foreign Policy. Yesterday, the general bill
was ratified and it was approved to have a two-degree urgency. We intended to
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correct a few deficiencies during the second session of debate, but, because it was
agreed that this bill should be voted on with a two-degree urgency, we lost that
opportunity. Therefore, the assistants of the Ministry of Foreign Affairs and of
Justice, and relevant experts, have replaced the draft that | presented yesterday
with a new one, and they have corrected the deficiencies. There are a few minor
differences. From a legal point of view, when we want to ratify a law and enact it,
we first need a ruling on the law and then we need to designate the authority that
will enforce it. Therefore, this first draft provides a legal ruling for Iranian
nationals, based on which Iranian nationals have the right to file claims against
foreign governments. In the second stage, they have designated an authority who
will hear such claims, which is the Justice Department of Tehran. In the bill, the
Justice Department of Tehran has been named as the authority that has jurisdiction
to hear those claims. The reason is that those claims need to be examined more
exactly and they need more expertise. It is better that they be in the Justice
Department of Tehran because there are high-ranking and experienced judges here.
There are also some very minor changes that were proposed by the Ministry of
Justice and the Ministry of Foreign Affairs. | therefore request that this draft be
voted on by the deputies. The minor deficiencies that were in the first draft have
been taken care of and removed in the present one, and, God willing, there will not
be any problem.

[Mr. Abasi, a deputy at the parliament, suggested that all Iranian Courts should be
entitled to hear these claims.]

[Asghar Raisi-Dehkordi, another deputy, disagreed.]

[Mr. Montazeri, the Deputy in the Justice Department, explained why the courts of
the Justice Department of Tehran are better equipped to hear those claims.]

[The Deputy Speaker suggested that the word “ravani” (“psychological’) should
be changed to “ma'navi” (“emotional”).]

[The bill was voted on and enacted by the votes of the majority of the deputies
present at the session.]
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15: Announcing the Arrival of the Bill Amending "*The Law of Jurisdiction of
the Justice Department of the Islamic Republic of Iran for Hearing Civil
Claims Against Foreign Governments," with its two-degree urgency and the
approval of its two-degree urgency

Deputy Speaker: Please submit the next issue.

Secretary (Jabbar-zadeh): We have a bill with a two-degree urgency and it is due to
be brought up under the title of "The Bill Amending the Law of Jurisdiction of the
Justice Department of the Islamic Republic of Iran for Hearing Civil Claims
Against Foreign Governments." Our friends [the deputies] have requested that this
bill be granted a two-degree urgency status. Would one of the drafters please
proceed.

Deputy Speaker: Mr. Mirdamadi will talk as one of the drafters.

Mohsen Mirdamadi, :

In the name of God,

| request that my brothers and sisters give their complete attention because this is
one of the important issues for our foreign policy. First, | will provide some
explanation so that our friends become familiar with the issue.

In previous years, the US Congress has approved a law under which the relatives
of those who have been injured in other countries may file a claim against foreign
governments (including against the government of Iran). On that basis, certain
claims have been filed in US courts against the Islamic Republic of Iran, and the
US courts, contrary to international regulations, have rendered judgments against
Iran and have authorized the US Government to confiscate assets of the Iranian
government for the benefit of such plaintiffs and to expropriate those assets in
order to satisfy those judgments.
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Until the enactment of the recent amendment [law] that was enacted by the US
Congress, the US Government had resisted that and, by virtue of its authority,
refused to enforce the law. The US House and the Senate have recently enacted the
law with a large majority, and the US Government is no longer able to bar
enforcement of the law.

Based on that law, if it is enforced, three judgments have been entered against the
Islamic Republic of Iran for the total amount of about one billion dollars (above
900 million dollars) to the present time. There are another three cases under review
in the courts, and if those cases are decided, they may lead to judgments in the
amount of about two billion dollars against Iran. The US Government may then try
to expropriate the assets of the Iranian Government in the US and in other places
(if it has access) and place them at the disposal of those individuals.

While we naturally support the policy of the government, which is aimed at
reducing tensions in the world, and we appreciate the resulting important
achievements, we must note that when there is an encroachment on our national
interests, we must take reciprocal action and not let other countries to encroach on
our national interests. The law that was enacted in the US is an outstanding
example of a situation where our national interests have been encroached upon.

Deputy Speaker: Mr. Mirdamadi, speak about the urgency.

Mr. Mirdamadi: Certainly. It is clear that our national interest have been violated.
The only way to confront that is to enact a similar law immediately. We have many
individuals in our courts who have sustained damages because of US interference
in Iran’s internal affairs. They should be able to file their claim in [Iranian] courts
and pursue them.

A law was enacted by the fifth Islamic Consultative Assembly for that purpose, but
it has faced certain problems in practice. In that law, it was mentioned that
individuals may file a claim in Iranian courts and that the courts are required to
enter a judgment according to the law. Entering a judgment according to the law
means [awarding] regular statutory compensation [diyeh], and that does not
amount to reciprocal action. They [the US courts] have, in one case, entered a
judgment against us for about, or perhaps more than, $300,000,000. We must
authorize our courts to take the same reciprocal action. That is, to render judgments
against that country to pay what the plaintiff is entitled to as well as punitive
damages for an amount similar to what they [the US courts] have awarded. For that
reason, this is in our nation’s interest, and every day that it is delayed, we will see
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additional judgments rendered in the United States. We must enact this law as soon
as possible. This is a preventive action whereby they will note that this will not get
[them] anywhere, and they will stop it and somehow solve the issue internally. For
that reason, | believe that all of our friends are in agreement and that there is not
any objection. | therefore seek a vote on two-degree urgency. If there is any
question about the details, we can discuss those questions tomorrow when we
review the bill. In connection with the national interest, however, this is urgent,
and | request that all of my brothers and sisters [other deputies] vote in favor of
two-degree urgency.

Deputy Speaker:

No one has disagreed with the two-degree urgency. Therefore, the two-degree
urgency for "The Bill Amending the Law of Jurisdiction of the Justice Department
of the Islamic Republic of Iran for Hearing Civil Claims Against Foreign
Governments" is open for voting. Those who approve the two-degree urgency
should stand.

(The majority rose.) It was approved.

Because there is a 24 hour period for proposals, | only request that if anybody has
any proposal, that they should submit their proposal to the Leadership Board and
The Office of Laws by tomorrow morning so that it can be printed. That would
enable us to enact this bill tomorrow before the end of the day so there will not be
any problem with the regulations. Thank you.
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11. The ratification of the two-degree urgency of "The Law of Jurisdiction of
the Justice Department of the Islamic Republic of Iran for Hearing Civil
Claims Against Foreign Governments™

Deputy Speaker: We welcome the members of the Guardian Council. Please
submit the bill which has two-degree urgency.

Secretary (Jabbar-zadeh): The two-degree urgency of "The Bill Amending the Law
of Jurisdiction of the Justice Department of the Islamic Republic of Iran for
Hearing Civil Claims Against Foreign Governments." | introduce Mr. Qashqgavi,
one of the drafters of the bill.

Mr. Qashqavi: In the name of God,

The present law, which is a reciprocal action in the courts for the protection of the
rights of Iranian citizens, was enacted a few years ago.

However, it had been provided that the courts must take action according to the
law. The law that we presently have, for instance, provides that, in our courts, the
compensation for manslaughter is 6,400,000 Tumans, which, when converted to
dollars, amounts to 6-7 thousand dollars. We, however, notice that in the law that
was recently unanimously enacted by the US Congress pursuant to the previous
law, this amount is much larger. In other words, when a woman named Flatow was
Killed in the occupied territories [Israel], in which the Islamic Republic of Iran did
not have any role, the [US] court entered a judgment against the government of
Iran for about $22.5 million dollars . . . | submit that the court enters a judgment
against us for about 225 million dollars for punitive damages. At the present time,
there are 12 claims filed against the Islamic Republic of Iran. Unfortunately, there
are already judgments in the amount of $1 billion and two hundred million dollars
rendered against Iran, and it is expected that judgments will be entered for another
1.5 billion dollars. In other words, the average amount for one judgment against
the Islamic Republic of Iran is $270,000,000. On the other hand, our laws provide
for payment of 6,500,000 Tumans [for each death]. According to US confessions,
we have had many victims since the 1953 coup d’état, for instance, in the case of
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the Airbus, and in other instances. That calls for the enactment of this law in order
to protect the rights of Iranian citizens.

This bill has been approved by the Foreign Policy and National Security
Committee, by an unanimous vote of our male and female colleagues, to provide
the following:

1. Our courts, with respect to awarding physical and emotional damages,
should consider the principle of reciprocal action.

2. We also consider punitive damages against the US, as they do.

3. The judgment debt should be an amount in Rials that is equivalent to dollars
so that the fluctuation of the price of Rials will not have any effect.

4. With respect to the court charges and the [tax] stamp, that should be
cancelled because the plaintiff is an Iranian national. We stated that the
family of the Iranian victims should be able to pay the court charges after the
judgment is enforced, so that the court charges would not bar them from
filing their claims and that the attorneys who are willing to represent Iranian
nationals [in these claims] will not be subject to taxation.

This collection is an innovation that has been inserted in this draft to protect
the right of Iranian nationals and to enable Iranian nationals who have
sustained damages from the US government. It enables us to give our courts
the authority, like them, and to protect the rights of our nationals. Yesterday,
our sisters and brothers unanimously voted to grant this draft a two-degree
urgency, and it is expected that today this bill will be ratified unanimously.
(1 did not hear of an opponent signing.)

Deputy Speaker: Thank you very much. No one has registered as being against the
present draft. The two-degree urgency bill for *The Law Amending the Law of
Jurisdiction of the Justice Department of the Islamic Republic of Iran for Hearing
Civil Claims Against Foreign Governments™ is open for voting. Those who are
voting yes should rise. Two-hundred and four persons are present. (Most rose.) It
was approved.

Deputies: "Death to America, Death to America, Death to America."
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Deputy Speaker: Please discuss the proposed changes.

Secretary (Jabbar-zadeh): We have received a few proposals, which we reviewed.
Among those proposals, the one that solves the more significant financial issues
belongs to Mr. Golbaz, and we ask him to explain his proposal.

Deputy Speaker: Mr. Golbaz, please proceed.

Ja'far Golbaz:

In the name of God,
[Reads a verse from the Koran.]

There were some legal and drafting issues with this bill that | have tried to change
in my proposed draft.

The phrases have been made more legal and comprehensive, particularly with
respect to court charges and taxes on the legal fees of the attorneys who represent
these claims in courts. We added the following phrase, as Paragraph (3), in the
proposed draft: "With regard to the principle of reciprocal action, in evaluating the
physical and emotional damages of the victims, as well as the punitive damages, if
necessary, the standard shall be similar to [that of] the judgments rendered by
foreign courts.

Note 1: The judgment debt shall be determined in Rials and its equivalent in
gold at the time when the judgment is entered and mentioned in the
judgment.

Note 2: Court charges and the tax of the plaintiff's attorneys for this type of
claim shall, after the judgment is enforced, be deposited in the general
treasury.

In the original draft, it has been mentioned that attorneys are exempted from taxes.
There was no ground for that exemption, and I thought the Guardian Council
would not approve it. Therefore, we changed it, and this draft has the full support
of our parliament because the position of the United States is not consistent with
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international law and violates international rules. No government is entitled to
adopt a practice that would entitle its local courts to hear claims against the
immunity of other governments and issue judgments against its citizens. For this
reason, we took reciprocal action. We authorized our courts to grant compensation
for physical and emotional injuries, as well as punitive damages, if necessary. We
considered reciprocal damages in the evaluations of those who resort to these
courts.

The Americans are being tempted these days, and | quote some of their statements
for the audience. They say that some hardliners are doing this in the Iranian
Parliament as lobbyists. This is the position of the Iranian nation, the Iranian
government, and our leader. We, based on our humanitarian, Islamic, and Quranic
standards, do not let a bloodsucking hand to encroach on the rights of the Iranian
nation. We strongly stand by our positions. Of course, we are not seeking tension
and do not want to disturb international order. Iran observes international laws
more than many of these countries do that claim [to observe international rules].
What right do they have to go to their local courts and obtain a judgment for Ms.
Flatow in the amount of $247.5 million against us and then to authorize themselves
to seize our diplomatic properties and freeze them. We now present this bill.

Brothers and sisters, | make this final statement. In the U.S. Congress, even those
who appear to be on Iran’s side, voted unanimously for this act against Iran. We
also vote unanimously. We shall strongly resist the evil actions of the governments
that take action against Iran’s rights.

A number of deputies: Great. Good for you.

Deputy Speaker: Thank you.

Secretary (Shakori-rad): There is no objection.

Deputy Speaker: Those who are in favor will not speak. There are many who are in
favor, but since there is no objection, and they are not speaking, then those in favor
will also not speak. The proposed draft is read so that deputies can vote on it.

Secretary (Jabbar-zadeh): The proposed draft:

Single Article:

In order to confront and prevent further violation of international laws and
standards by the governments that ignore the judicial immunity of The
Government of the Islamic Republic of Iran, the following paragraph is
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hereby added as Paragraph (3) to "The Law of Jurisdiction of the Justice
Department of the Islamic Republic of Iran for Hearing Civil Claims Against
Foreign Governments, enacted on November 9, 1999 [Aban 18, 1378]:

Paragraph 3: With regard to the principle of reciprocal action, in evaluating
physical and emotional damages of victims, as well as punitive damages, if
necessary, the standard shall be similar to the judgments rendered in foreign
courts.

Note 1: The judgment debt shall be fixed in Rials. Additionally, the
judgment debt will be fixed at the price at the time of the issuance of the
judgment, and it shall be mentioned in the judgment.

Note 2: Court charges and the tax for the plaintiff's attorneys for this type of
claim, after the judgment is enforced, shall be deposited in the general
treasury.

Deputy Speaker: The government is also in agreement. The text of the proposed
bill, having been read, is open for voting. Two-hundred and four (204) deputies are
present. (The majority rose.) The bill was enacted unanimously. | thank the
members of the Guardian Council who are in attendance, and | hope this will be
confirmed soon so that the unity among the people, the Parliament, and the
government will be made manifest. Thank you very much.
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11. The Ratification of the Law of Jurisdiction of the Justice Department of
the Islamic Republic of Iran for Hearing Civil Claims Against Foreign
Governments, which has one-degree urgency.

Deputy Speaker: Please read the next item.

Secretary (Mohebbi-nia): The next issue on the agenda is the report of the Judicial
and Legal Committee with respect to "The Law of Jurisdiction of the Justice
Department of the Islamic Republic of Iran for Hearing Civil Claims Against
Foreign Governments" ratified in 1999 and amended in 2000. This bill has one-
degree urgency.

We are at the disposal of Mr. Rahimi, the speaker of the Judicial Committee, to
present the report.

Amin-Hossein Rahimi (Speaker of the Judicial and Legal Committee):

In the name of God,

The Report of the Judicial and Legal Committee to the Islamic Consultative
Assembly

The draft of the Bill Amending the Law of Jurisdiction of the Justice Department
of the Islamic Republic of Iran for Hearing Civil Claims Against Foreign
Governments, enacted in 1999 and amended in 2000, bearing the printed number
1076, which had been referred to this Committee as the primary Committee, has
been reviewed and discussed in the presence of the experts of executive
departments, has eventually been approved in the form that follows. Its report is
hereby submitted to the Assembly.

Chairman of the Judicial and Legal Committee, Ali Shahrokhi

| advise my dear colleagues that we previously had two laws for hearing civil
claims against foreign governments which had been enacted in the years 1999 and
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2000. Due to the actions taken by certain foreign governments contrary to
international regulations which violated the judicial immunity of the Islamic
Republic of Iran, the said laws had certain deficiencies which made those laws
insufficient for taking reciprocal action. Therefore, the draft of a new law which
was signed by some of our friends was received by the Committee. Experts
attended and eventually, instead of amending the old laws, we prepared a new draft
of the law wherein the said deficiencies were taken care of and the new law will
supersede the previous laws. This law enables the Judiciary of the Islamic Republic
of Iran in Tehran to hear claims of legal entities and actual persons against any
government that violates the judicial immunity of the Islamic Republic of Iran and
to issue judgment for the payment of damages. The draft, which has been approved
by the Committee, includes damages resulting from any action and activity of
foreign governments from both inside and outside Iran that are against
international law and lead to death, physical or psychological injuries, or financial
loss. It also includes the action and activities of terrorist individuals and groups
inside and outside of Iran that are encouraged or supported by a foreign
government.

In any event, its articles will be read and, when we review the law in detail, we
shall hear our friends’ comments. This draft remedies the deficiencies that existed
in the previous laws. With God’s blessing, it shall be a good law, in order to
confront the governments and countries that violate the judicial immunity of the
Islamic Republic of Iran. Because of the judgments issued by their courts,
international laws are violated and the assets of the Islamic Republic of Iran are
seized. We shall have [a] reciprocal action particularly due to the actions taken by
those governments in Iran and the support they previously granted to terrorist
groups in Iran. This law shall be retroactively effective. Hence, those who have
suffered from these governments may file legal action in the Tehran Judiciary and
seek damages. Dear colleagues, please vote.

Deputy Speaker:

The Bill Amending the Law of Jurisdiction of the Justice Department of the
Islamic Republic of Iran for Hearing Civil Claims Against Foreign Governments is
under consideration. | invite those opposed.

Secretary (Farhangi) — Mr. Haydari, please proceed.

Nurollah Haydari-Dastnayi:

Annex 169



In the name of God,
Greetings. | have a few brief points.

The first point is that the main issue is naturally defendable. That is, we definitely
must take an appropriate, definite, and lawful approach against the problems,
difficulties and damages created by chauvinistic governments and any government
that acts against our holy Islamic republic and our esteemed nation. Nevertheless, |
am not in favor of this draft for two main reasons. The first reason is that if the
dear members of the Judicial and Legal Committee review the records and the
background of this issue, as well as the previous and existing laws, there is no
efficiency in what our Consultative Assembly has enacted during eight periods of
its existence. The existing laws meet the requirements.

The second and last reason, which is more important, is that the dear members of
the Committee and colleagues should note that any decision that we adopt in the
Assembly or in any other part of the country which is somehow related to
international relations, must be reviewed very carefully. We may have a good
intention but God forbids it to have undesirable impacts in the field of international
relations. To support my point, | request that you read a few pages of the report by
the Research Center of the Assembly. The dear experts of this Center have, as they
always do, researched the present draft and have studied its positive and negative
points. This report, on balance, indicates that we do not need such a draft because,
first, our laws are sufficient, and second, we have not applied or utilized the
provisions of international laws to their full capacity. If my dear colleagues and
members of the government and the Committee apply the laws we presently have
to the same extent that currently exists in the international system, we shall be able
to fully defend our country’s interest in all respects using the existing international
laws, without facing any risks or challenges that these amendments may entail.

On this basis, | believe that dear colleagues should be careful. By rejecting this
draft, we shall not have any deficiency in the defense of our beloved country’s
interest. Therefore, please cast your votes against this draft. Thank you.

Deputy Speaker: Thank you very much. Now, a deputy in favor is invited.

Secretary (Farhangi): Dr. Jalali, please proceed.

Kazem Jalali:

In the name of God,
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The draft that is under consideration — on April 21, 2010 [Ordibehesht 1, 1389] it
was decided that this law is urgent — is one of the necessary laws, and we have
deficiencies in our law. Part of what was said by our colleague Mr. Haydari is
valid, but we have a lot of deficiencies in the present law. One of the deficiencies
concerns legal entities [individuals] in the Islamic Republic of Iran. In practice, the
government files legal actions with respect to legal entities. Some of these
deficiencies concern legal entities. This means that if these legal entities somehow
sustain damages due to the violation of international rules and standards, now
against these persons, both legal and real, the government of the Islamic Republic
of Iran may file legal action or take reciprocal action. Presently, this is not
explicitly addressed in the law we presently have.

Another problem that exists concerns damages resulting from the action and or
activities of terrorist persons or groups inside or outside of Iran. Our judicial
system may also take action in this respect.

| submit to my dear and esteemed colleagues that presently, due to the deficiency
that exists in our law and the lack of action on the part of the organizations that are
responsible [for enforcing the law], we have not filed any action in courts, even
though the Islamic Republic of Iran has sustained damages in many instances. For
instance, one of the countries that has sustained the highest degree of damages in
connection with terrorism is the Islamic Republic of Iran. Unfortunately, with
respect to actual persons or legal entities, we have the fewest cases and have
pursued [those claims] the least. In fact, the fact that those claims have been
pursued the least has given rise to an organization like the Mojahedin [MEK] who
claim that they have carried out 48 thousand terror attacks inside the country, has
found a place for itself in the European Parliament and by carrying a few pictures
and photographs tries to impress the deputies in the European Parliament. Thus, it
IS necessary that we have a law and various organizations be responsible.

Presently, in this draft it has been specified that the list of terrorist individuals and
groups shall be prepared by The Ministry of Intelligence and shall be sent to The
Ministry of Justice and that The Ministry of Intelligence and Ministry of Justice
must pursue this matter. These issues must be pursued in courts. Of course, in
addition to writing the laws, we must ensure that our organizations enforce these
laws. We are one of the countries that has sustained the most damages due to the
use of chemical weapons. Unfortunately, we have not pursued these issues legally
and before judicial authorities. We must pursue the issue before [the] judicial
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system and take reciprocal action through the judiciary. If we do not act and do not
take serious action with respect to filing claims in connection with issues such as
terrorism, the use of chemical weapons, etc., it will be too late tomorrow.

These days, at many gatherings, when we arrive, people are surprised when we tell
them that chemical weapon has been used against us and our freedom fighters have
sustained injuries, even though one can say that some people pretend to be deaf.
Nevertheless, we must know that we have not made enough efforts and the result is
not good. Part of it is due to deficiencies in our laws that will be remedied by the
draft we present. When we correct this part, the other part concerns the
enforcement of the laws that must be carried out.

We believe that the present draft is very necessary. For instance, in many cases
when Iranian nationals would like to file a claim, retaining an attorney and filing
the legal action would be costly and therefore they change their mind. We should
create an environment for Iranian nationals to claim their rights before courts. It is
not right to leave an Iranian national who has sustained damages due to terror and
terrorism or due to an action which was against international law alone and tell him
to file his own claim before international court if he likes. He would not be able to
pay the litigation costs. In this respect, we definitely must create certain
possibilities to enable him to pay for the litigation cost.

Therefore, | believe the draft which has been prepared is very necessary and hope
that my esteemed colleagues will approve it with a high majority. Thank you.

Deputy Speaker: Thank you. Invite the next person opposed.

Secretary (Farhangi): Mr. Yousef-nejad, please proceed.

Ali-Asghar Yousef-nejad:

In the name of God,

The laws that were enacted in the years 1999 [1378] and 2000 [1379] contain more
forceful and effective provisions than what has been provided in the present draft. |
hoped that the representative of the Committee and the deputy who spoke in favor
of the draft would address the advantages and the reasons why the present draft is
better that the laws of 1999 and 2000 and to inform the Assembly why this draft is
being presented and why the laws of 1999 and 2000 must be superseded.

This is what we are looking for, and Mr. Jalali is aware of it. | am surprised by his
statements. What has been provided for in the present draft is acceptable in general
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and has been provided in the previous laws. Preventing the violation of
international law, with respect to actual persons or legal entities is a general issue
and is acceptable. It is obvious and does not need any explanation. What | expected
to hear was the reasons why the present draft is better than what we presently have.
Therefore, my question from the next person who speaks in favor of the present
draft and from the representative of the Committee is whether we have sufficient
laws or not. We have sufficient laws, but we have not applied the law to its legal
capacity. Under the conditions which exist for us, we do not need to increase the
jurisdiction of the courts. If the jurisdiction of the courts needs to be increased
(which it does not) to pursue claims against foreign nationals, the existing laws
enable us to achieve our goals. Our problem is execution. We are unable to
execute. What the representative of the Committee should explain is as follows:
The Islamic Republic of Iran has adhered to and joined the 2004 Convention of the
United Nation with respect to judicial immunity. With respect to government
assets, in connection with judicial immunity, we have agreed to apply international
capacity, not to enact a law that may give rise to the possibility that other countries
will also take reciprocal action in their own country.

| seek an explanation. specifically with respect to Article (12) of the UN
Convention of the year 2004. Iran has adhered to and joined this convention. Are
the obligations of the Islamic Republic of Iran consistent or inconsistent with this
convention? The representative of the Committee should please explain.

Therefore, | did not see what | was looking for in this draft. There is nothing new.
We have an enforcement problem. It may even create many problems for us in the
future. I urge my colleagues to be careful and not to vote in favor of the present
draft, but to let us apply the legal capacities on the international level as well as the
laws of 1999 and 2000 that are specific and effective. The new draft does not offer
us anything. Please be careful so hopefully there won’t be any problem.

Deputy Speaker: Thank you. Invite the next person in favor.

Secretary (Farhangi): The last person who is in favor is Mr. Qorbani. Please
proceed.

Musa Qorbani: In the name of God,

Dear friends, in today’s environment we cannot remain idle and not pursue our
claims. When something happens here and there, we have been inactive and have
only watched. Our friends state that there are problems in the process of
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enforcement [of the laws]. No problem. You should address such problems and
solve the issue.

In any event, the Ministry of Foreign Affairs and the President's office must also
take action. Legal actions should have already been filed under the previous law.
That is a separate issue, and we have to find a solution for it as well. Those friends
who are involved in this issue, however, testify that the existing laws are not
sufficient and must be amended.

All the aspects have been considered in the present draft. We cannot stay idle
against the countries that inflict damage on Iranian nationals or the terrorist groups
that are supported by certain countries, or even if they are not supported. They
inflict damage on the Iranian people, the government, and the system. We cannot
be idle while they strike here and there. Those who are in charge must know their
legal duties and have the authority to pursue. Our courts must be authorized to
examine [the claims]. From the view point of enforcement, such claims must be
filed and pursued. These are all provided for here. | urge my colleagues to vote in
favor of these general issues.

Now, if they have suggestions and would like to suggest that something be deleted
or amended, that is fine. The Legal Committee, with the cooperation of pertinent
organizations, has reviewed and discussed [the present draft]. The issue is that we
would like to take reciprocal action against those who inflict damage on and harm,
the Islamic Republic of Iran and our nationals. This is a natural right. It accords
with international custom , and there is not any problem.

Deputy Speaker: Thank you. The government and the Committee are in favor. The
draft of "The Law of Jurisdiction of Justice Department of the Islamic Republic of
Iran for Hearing Civil Claims Against Foreign Governments” is under
consideration. The report of the Committee was read. Those who were in favor of
and opposed to the draft spoke. The government is also in favor of the draft.

Present are 199 deputies. We cast votes on the draft in general. Please participate
in casting a vote. | declare the end of voting. It was ratified.
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Parliamentary Debates

Eighth Period, Fourth Session

Session No. 404

Date: Wednesday, March 7, 2012 [Esfand 17, 1390]
Page 2:

3. The Ratification of ""The Law of Jurisdiction of the Justice Department of
the Islamic Republic of Iran for Hearing Civil Claims Against Foreign
Governments," which has one-degree urgency.

Deputy Speaker: Please read the agenda.

Secretary (Mohebbi-Nia): The agenda consists of the continuation of the
examination of the report of the Judicial and Legal Committee with respect to the
one-degree urgency of the Law of Jurisdiction of the Justice Department of the
Islamic Republic of Iran for Hearing Civil Claims Against Foreign Government.
Mr. Engineer, in [our] meeting yesterday we, with our colleagues’ permission,
agreed on the bill in general. Now we start the final consultation. Article (1). There
IS not a proposal.

Deputy Speaker: Please read [the article] for the vote.
Secretary (Mohebbi-Nia):
Article 1:

Under the present law, in order to confront and prevent a violation of the rules and
standards of international law, actual persons and legal entities may file a lawsuit
at the Tehran Justice Department against the actions of foreign governments that
breach the judicial immunity of the government of the Islamic Republic of Iran or
its officials. In such a case, the court with which the claim is filed is required, as a
reciprocal action, to hear such claims and to enter an appropriate judgment
according to the law.

The list of governments that fall under reciprocal action shall be prepared by the
Ministry of Foreign Affairs and shall be communicated to the Judicial Branch.

The instances covered by the present article are as follows:
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a) Damages resulting from any type of action or activity of foreign
governments, inside or outside of Iran, that is against international law and
that leads to death, physical or psychological injuries, or the financial loss of
individuals.

b) Damages resulting from the action or activity of terrorist persons or groups,
inside or outside Iran, that is encouraged or supported by a foreign
government or when a foreign government authorizes [such persons or
groups] to reside in, travel through, or have activities inside its own
sovereign territory and such actions lead to death, physical or psychological
injuries, or financial loss.

The list of terrorist persons or groups shall be prepared by The Ministry of
Intelligence and shall be communicated to the Judicial Branch.

Deputy Speaker: Present are 199 deputies. Article (1) is under consideration.
Deputies, please cast your votes. | declare the voting process closed. It was ratified.
Please read the next article.

Secretary (Mohebbi-Nia):
Article 2:

If the cause of action of the claims that constitutes the subject matter of the present
law occurs before the enactment of the present law, such claims may be filed and
heard [under this law].

Deputy Speaker: Present are 198 deputies. Article (2) is under consideration.
Deputies, please cast your votes. | declare the voting process closed. It was ratified.
Please read the next article.

Secretary (Mohebbi-Nia):
Article 3:

If other governments provide assistance and cooperate in the course of execution
of the judgments that violate the immunity of the Islamic Republic of Iran or its
officials, they shall be subject to the provisions of this law.

Deputy Speaker: Present are 197 deputies. Article (3) is under consideration.
Deputies, please cast your votes. | declare the voting process closed. It was ratified.
Please read the next article.
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Secretary (Mohebbi-Nia):
Article 4:

With regard to the principle of reciprocal action, in evaluating physical and
emotional damages, as well as the punitive damages of the victims, the standard
shall be similar to [that of] the judgments issued by foreign courts.

Note: The judgment debt shall be determined in Rials and its equivalent in gold at
the price when the judgment is issued and shall be calculated and mentioned in the
judgment.

Deputy Speaker: Present are 198 deputies. Article (4) is under consideration.
Deputies please cast your votes. | declare the voting process closed. It was ratified.
Please read the next article.

Secretary (Mohebbi-Nia):
Article 5:

Court charges and the tax [fee] of the attorneys of plaintiffs for this type of claim
shall, after the judgment is executed, be deposited in the general treasury.

Deputy Speaker: Present are 200 deputies. Article Five is under consideration.
Deputies, please cast your votes. | declare the voting process closed. It was ratified.
Please read the next article.

Secretary (Mohebbi-Nia):
Article 6:

The courts of Iran (the Justice Department of Tehran) shall have jurisdiction in
hearing claims against foreign governments in the following instances:

1. At the time the incident occurs or at the time the claim is filed, the victim or
those who survive them are of Iranian nationality.

2. At the time the damage is inflicted, the victim is employed by the government
of the Islamic Republic of Iran.

Deputy Speaker: Present are 201 deputies. Article (6), including the two parts that
were read, is under consideration. Deputies, please cast your votes. | declare the
voting process closed. It was ratified. Please read the next article.
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Secretary (Mohebbi-Nia):
Article 7:

Claims against the agents or authorities of, or entities affiliated with or under the
control of, foreign government, shall, with regard to the principle of reciprocal
action, be heard when damages have resulted from actions that constitute the
subject matter of the present law.

Deputy Speaker: Present are 201 deputies. Article (7) is under consideration.
Deputies please cast your votes. | declare the voting process closed. It was ratified.
Please read the next article.

Secretary (Mohebbi-Nia):
Article 8:

The properties owned by the government, its officials, its representatives, or
entities affiliated with or under the control of the foreign government shall, with
regard to the principle of reciprocal action, not be immune from the execution [of
the judgments entered under the present law].

Deputy Speaker: Present are 200 deputies. Article (8) is under consideration.
Deputies, please cast your votes. | declare the voting process closed. It was ratified.
Please read the next article.

Secretary (Mohebbi-Nia):
Article 9:

Except in the following instances, the provisions specified in international treaties
that are enforceable relative to the government of the Islamic Republic of Iran shall
not be subject to the ruling set forth in Article (8) of this law:

a. Income earned from the leasing, mortgage, or sale of the properties of the
foreign government.

b. Properties of the foreign government that are transferred to others with
the intention of evading the application of this law.

c. Properties that have immunity based on international regulations and that
are subject to the process of execution in the foreign country that falls
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under the provisions of this law, shall be subject to the process of
execution.

Deputy Speaker: Present are 198 deputies. Article (9) is under consideration.
Deputies, please cast your votes. | declare the voting process closed. It was ratified.
Please read the next article.

Secretary (Mohebbi-Nia):
Article 10:

The executive regulations of the present law shall be prepared during the next three
months by the ministries of Justice, Foreign Affairs, and Intelligence and shall be
ratified by the Council of Ministers.

Deputy Speaker: Present are 198 deputies. Article Ten is under consideration.
Deputies, please cast your votes. | declare the voting process closed. It was ratified.
Please read the next article.

Secretary (Mohebbi-Nia):
Article 11:

As of the date on which this law becomes enforceable, the Law of Jurisdiction of
the Justice Department of the Islamic Republic of Iran for Hearing Civil Claims
against Foreign Governments, ratified on November 9, 1999 [Aban 18, 1378] and
its subsequent amendments, ratified on November 1, 2000 [Aban 11, 1379], are
superseded.

Deputy Speaker: Present are 200 deputies. Article (11) is under consideration.
Deputies, please cast their votes. | declare the voting process closed. It was ratified.
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165.

166.

167.

(iv) rights in the field of intellectual property, technical processes,
goodwill and know-how;
(v) rights granted under public law, including rights to prospect,

explore, extract and win natural resources”.

The Tribunal notes that there is no explicit reference to direct or indirect investments in
the BIT. The definition of investment given in Article 1 is very broad. It includes “every
kind of assets” and enumerates specific categories of investments as examples. One of
those categories consists of “shares, bonds or other kinds of interests in companies and
joint ventures”. The plain meaning of this provision is that shares or other kind of
interests held by Dutch shareholders in a company or in a joint venture having made
investment on Venezuelan territory are protected under Article 1. The BIT does not
require that there be no interposed companies between the ultimate owner of the
company or of the joint venture and the investment. Therefore, a literal reading of the
BIT does not support the allegation that the definition of investment excludes indirect
investments. Investments as defined in Article 1 could be direct or indirect as

recognized in similar cases by ICSID Tribunals®®.

The second objection to the Tribunal jurisdiction based on the text of the BIT cannot be

upheld.

2- Abuse of right

The Respondent then submits that the Exxon Mobil’s corporate restructuring through
the creation of the Dutch holding in 2005-2006 constituted an abuse of right and that, as
a consequence, the Tribunal has no jurisdiction under the BIT. The Claimants contend

that this allegation has no legal or factual basis.

102 Siemens AG v. The Argentine Republic — ICSID Case No. ARB/02/8 — Decision on Jurisdiction, ( 3 August

2004),- 8136-137, 12 ICSID Reports 174 (2007) ; loannis Kardassopoulos v. Georgia — ICSID Case No.
ARB/05/18, Decision on Jurisdiction, ( 6 July 2007), §123-124.
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168. The Tribunal will first consider the law applicable to abuse of right before applying it to

the present case.

(a) The applicable law

169. The Tribunal first observes that in all systems of law, whether domestic or international,
there are concepts framed in order to avoid misuse of the law. Reference may be made
in this respect to “good faith” (“bonne foi”), “détournement de pouvoir” (misuse of

power) or “abus de droit” (abuse of right).

170. The principle of good faith has been recognized by the International Court of Justice as
“one of the basic principles governing the creation and performance of legal

* and has been referred to

obligations™*®. It has been recognized in the law of treaties™®
by a number of courts and tribunals including the Appellate Body of the World Trade

Organisation'® and ICSID tribunals'®.

171. The concept of détournement de pouvoir (misuse of power) has also been relied upon in
international law, in particular in the law of the sea'®, the law of international

organisations'®, and in European Community law*®.

172. The same is true of abuse of right. As Hersch Lauterpacht noted in his book entitled

“Development of International Law by the International Court™: “There is no right,

103 Nuclear Tests - I1CJ Report 1974 p. 268 8§46 — p.473 § 49; Armed action (Honduras v/Nicaragua — 1CJ
Report 1988 p. 105 § 94.

104 \/ienna Convention on the Law of Treaties 23 May 1969, Articles 26 and 31 §1.

105 \wro Appellate Body WT/DS/08/AB/R — 24 February 2000 — US Tax Treatment for foreign sales
corporations § 166- WT/DS/184/AB/R 24 July 2001.

106 Amco Asia Corporation v. Indonesia. ICSID Case No. ARB/81/1, Decision on Jurisdiction, (25
September1983); SPP v. Egypt ,Decision on Jurisdiction I, (14 April 1988), § 63; Inceysa v. Salvador, ICSID
Case No. ARB/03/26,(2 August 2006), §230.

107 United Nations Convention on the Law of the Sea of 10 December 1982, Article 187.

108 See for instance Administrative Tribunal of the International Labour Organisation — Judgments N°13 of 3
?ggptember 1954, N° 1129 of 3 July 1991 and N° 1392 of 1 February 1995.

Article 263 § 2 of the Treaty on European Union as revised in Lisbon. See for instance ECJC — Infried
Hochbaum v. Commission — Aff. C 107/90 — Rep. 1992 p. 174 § 14.
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however well established, which could not, in some circumstances, be refused

recognition on the ground that it has been abused”**°.

5111

173. It has thus long been recognized in arbitration that “abuse of authority” or “abuse of

administration”**?

could engage State responsibility. The Permanent Court of
International Justice referred in two judgments to “abus de droit” in general. In the
Upper Silesia case, the Court recognized the right of Germany to dispose of her [its?]
property in this district until the actual transfer of sovereignty has been made under the
Versailles Treaty. However, it added that “a misuse of this right could endow an act of

alienation with the character of a breach of the Treaty”**,

174. Some years later, in the Free Zones of Upper Savoy and District of Gex case, the
Permanent Court recognized to France the right to impose “fiscal taxes within the zones
as apart from customs duties at the frontier”. However it added that “a reservation must
be made as regard the case of abuses of a right, since it is certain that France must not
evade the obligation to maintain the zone by creating a customs barrier under the guise

of a control cordon”**.

175. More recently, the Appellate Body of the World Trade Organisation stated that “the
principle of good faith, at once a general principle of law and general principle of

international law, controls the exercise of rights by States. One application of this

110 sir Hersch Lauterpacht — Development of International Law by the International Court — London 1958 p.
164 — See also Oppenheim’s International Law — Longman 9th Edition by Jennings and Watts Volume | § 124.
11 Mixed Claims Commission France-Venezuela — Lalanne and Ledour Case — United Nations Reports of
International Awards — VVolume X p. 17 and 18, in which the arbitrator sanctionned an « abuse of authority » of
the President of the Venezuelan State of Guayana ».

12 Tacna - Arica Question (Chile v. Peru) - 4th March 1925 — United Nations Reports of International Arbitral
awards — Volume Il p. 941 and 945. In that case the arbitrator considered whether there had been « abuse of
administration » by Chile in the disputed area. It arrives to the conclusion that Chile had used its conscription
“laws not so much for obtaining of recruits... but with the result, if not the purpose, of driving young Peruvians
from the [disputed] provinces». So far as it has been done, the Arbitrator holds it to be an abuse of Chilean
authority ».

113 permanent Court of International Justice — Polish Upper Silesia — PCIJ — Report — Serie A — Judgment N°7
p. 30. The term « misuse of right » comes from the English version of the judgment. It corresponds to « abus de
droit » and « manquement au principe de bonne foi » in the original French text.

114 permanent Court of International Justice - Free Zones of Upper Savoy and District of Gex — 7 June 1932 —
Serie A.B N°46.
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general principle, widely known as the doctrine of “abus de droit”, prohibits the abusing
exercise of a State’s right”*'®. The European Court of Justice in many cases also

referred to such “abus de droit”*®,

176. For their part, ICSID tribunals had a number of occasions to consider whether or not the

conduct of an investor does constitute “an abuse of the convention purposes”'!’, “an

7118 1119

abuse of legal personality”™, an “abuse of corporate form or an “abuse of the

system of international investment protection”'?°,

177. Under general international law as well as under ICSID case law, abuse of right is to be

determined in each case, taking into account all the circumstances of the case.

178. In Autopista v. Venezuela, the investor, a Mexican company, ICA, restructured its
investment in a Venezuelan company, Aucoven in transferring 75 % of its shares to a
US corporation. It was alleged by Venezuela that this restructuring had been an abuse of
the corporate form in order to gain access to ICSID jurisdiction. The Tribunal recalled
that the transferee entity had been incorporated eight years before the parties entered
into the concession agreement. It noted that the transferee was not just a shell
corporation. It added that the Claimant had directly requested and had obtained in due
time Venezuela’s approval of the transfer of shares. It finally observed that the transfer

was justified by the difficulties for Mexican companies to obtain financing for projects

15 wro Appellate Body — Decision WT/DS58/AB/R of 12 December 1998 - US Import prohibition of certain
shrimps and shrimps products § 158.
116 . ) e . T . .

See Triantafyllou, « L’interdiction des abus de droit en tant que principe général du droit communautaire ».
Cabhiers de droit européen n° 5.6. 2002 p. 611-663.
1 Autopista Concesionada de Venezuela. C.A v. Bolivarian Republic of Venezuela. ICSID Case ARB/00/5.
Decision on Jurisdiction, (27 September 2001), 16 ICSID Review - Foreign Investment Law Journal 5 (2001) 8.
122.
118 Tokos Tokelés v. Ukraine — ICSID Case No. ARB/02/18. Decision on Jurisdiction,( 29 April 2009) — 20
ICSID Review - Foreign Investment Law Journal 205 (2005) § 56.
119 Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s
Obijections to Jurisdiction, (21 October 2005) — 20 ICSID Review — Foreign Investment Law Journal — 450
2005).
§20 Phoenix Action Ltd v. The Czech Republic, ICSID case No. ARB/06/5, Award- § 113.

48
Annex 172



because of the peso crisis. On those bases it considered that the restructuring did not

constitute “an abuse of the Convention purposes”**.

179. In Tokios Tokelés v. Ukraine, the Claimant company was organised under Lithuanian
law and was owned and controlled at 99 % by Ukrainian nationals. The tribunal noted
that this enterprise was formed before the BIT between Ukraine and Lithuania entered
into force. It added that there was “no evidence in the record that the Claimant used its
formal legal personality for any improper use” such as fraud or malfeasance. It
concluded that there had been no abuse of legal personality”*??. However, the President
of the Tribunal dissented in a strongly motivated opinion noting that the investment had
been made “in Ukraine by Ukrainian citizens with Ukrainian capital” and as such could

not benefit from the protection of the ICSID mechanism**.

180. In Aguas del Tunari v. Bolivia, the Claimant, a Bolivian company, had entered into a
water concession contract with the Bolivian authorities. Bechtel, a US corporation,
owned 55 % of Aguas del Tunari. Bechtel then joined its water management projects
with Edison and its shares in Aguas del Tunari were transferred to a Dutch company.
The Tribunal was seized on the basis of the Dutch-Bolivian BIT. Bolivia argued that the
Dutch entity was a mere shell created solely for the purpose of gaining access to ICSID

and that therefore, the tribunal had no jurisdiction under the BIT.

181. In a divided opinion, the Tribunal held that the Dutch entity was “not simply a
corporation shell established to obtain ICSID jurisdiction over the case”*?*. It added that
“it is not uncommon in practice and - absent a particular limitation — not illegal to locate

one’s operation in a jurisdiction perceived to provide a beneficial regulatory and legal

121 Autopista Concesionada de Venezuela, CA v. Republic of Venezuela, ICSID Case No. ARB/00/5, Decision
on Jurisdiction, (27 September 2001), § 123-126, 16 ICSID Review Foreign Investment Law Journal 5 (2001).

2 Tokios Tokeles v.Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction, (29 April 2004), § 53 to
56. 20 ICSID Review Foreign Investment Law Journal. 205 (2005).
123 |bidem - Dissenting Opinion § 23 and 25.
124 Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s
Objections to Jurisdiction, (21 October 2005), § 321, 20 ICSID Review - Foreign Investment Law Journal —
450 (2005).
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environment in terms, for example, of taxation or the substantive law of the jurisdiction,
including the availability of a BIT”*?°. It concluded that it “did not find a sufficient
basis in the present record to support the allegation of abuse of corporate form or

fraud”*?°.

182. The Tribunal arrived at a different conclusion in Phoenix v. Czech Republic. In that
case, the Claimant, Phoenix, was controlled by a former Czech national who
incorporated Phoenix under Israeli law and caused it to acquire an interest in two Czech
companies owned by members of his family. Before the acquisition, the Czech
companies had already been involved in lawsuits in the Czech Republic and in disputes
with the Czech authorities. Approximately two months after the acquisition, Phoenix
notified the Czech Republic of an investment dispute and subsequently commenced

ICSID arbitration.

183. The Tribunal examined successively the timing of the investment, the initial request to
ICSID, the timing of the claim, the substance of the transaction, and the true nature of
the operation. It noted that “all the damages claimed by Phoenix had already occurred
and were inflicted on the two Czech companies, when the alleged investment was
made”. It observed that the initial request “was based on a claim by the two Czech
companies, which were supposedly assigned to Phoenix”. It added that the timing of the
claim showed that “what was really at stake were indeed the pre-investment violations
and damages”. The “whole operation was not an economic investment, based on the
actual or future value of the companies, but indeed, simply a rearrangement of assets
within a family, to gain access to ICSID jurisdiction. Moreover, “no activity was either
launched or tried after the alleged investment was made”. “All the elements analysed
lead to the same conclusion of an abuse of right”. As a consequence the Tribunal

concluded that it lacked jurisdiction on the Claimant’s request™?’.

125
126

Ibidem § 330 (d).
Ibidem § 331.

127" phoenix Action Ltd v.The Czech Republic, ICSID Case No. ARB/06/5, Award, (15 April 2009),- § 136 to
145,
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184. Those decisions and awards use different criteria to determine in each case whether or
not there has been abuse of right. But in all cases, as stated by Professor Prosper Weil in
his dissenting opinion in Tokios Tokelés, the question is to give “effect to the object and

purpose of the ICSID Convention” and to preserve “its integrity”*%.

185. In the present case, the Tribunal has to act accordingly and to consider whether or not
the restructuring of Mobil’s investments in Venezuela in 2005-2006 is to be deemed as

an abuse of right and as a consequence whether or not it has jurisdiction under the BIT,

(b) Application of the Law to the Case

186. Initially, Mobil investments in Venezuela were structured as follows:

(i) Mobil (Delaware) owned 100% of Mobil CN Holding (Delaware), which in
turn owned 100 % of Mobil CN Holding (Bahamas), which has a 41 2/3 %
participation in the Cerro Negro Association.

(if) Mobil (Delaware) also owned 100 % of Mobil Venezolana Holding
(Delaware), which in turn owned 100 % of Mobil Venezolana (Bahamas),
which had a 50 % participation in the La Ceiba Association.

187. On 27 October 2005, Claimants created a new entity under the law of the Netherlands,
called Venezuela Holdings. On 21 February 2006, this entity acquired all the shares of
Mobil CN Holding (Delaware). Then on 23 November 2006, it also acquired all the
shares of Mobil Venezolana Holding (Delaware). The Dutch holding company was thus

inserted into the corporate chain for the Cerro Negro and La Ceiba projects.

188. Respondent submits that this restructuring occurred long after the investments. It adds
that it did not consent to it. It contends that “the disputes were not only foreseeable, but
they had actually been identified and notified to Respondent before the Dutch company

was even created”'?

. Thus, according to Venezuela, the only purpose of this
restructuring was to gain access to ICSID for existing disputes. This was “an abusive

manipulation of the system of international protection under the ICSID Convention and

128 Tokio Tokeles v. Ukraine — Dissenting Opinion § 25.
129 o . .
Rejoinder p. 83.

51
Annex 172



the BITs"*°. According to Venezuela it is therefore the duty of the Tribunal not to

protect such manipulation and to decline its jurisdiction.

189. Claimants contest each of those points. They explain that they were “surprised” by
Venezuela’s “unilateral imposition of a 16 2/3 % royalty rate in October 2004, which
in their opinion was contrary to the existing agreements. They say that Mobil promptly
“undertook a review of the extent of the legal protection for its investments in
Venezuela”. Upon doing so, it concluded in early 2005 that it should restructure its
Venezuelan investments through a holding company incorporated in the Netherlands,
which had a bilateral investment treaty with Venezuela”**'. This choice was considered
as “logical”, taking into account the double taxation agreements concluded by the

Netherlands and the activities that Exxon Mobil already had in that country.

190. It thus appears to the Tribunal that the main, if not the sole purpose of the restructuring
was to protect Mobil investments from adverse Venezuelan measures in getting access

to ICSID arbitration through the Dutch-Venezuela BIT.

191. Such restructuring could be “legitimate corporate planning” as contended by the
Claimants or an “abuse of right” as submitted by the Respondents. It depends upon the

circumstances in which it happened.

192. In this respect, the Tribunal first observes that, contrary to the situation in Autopista v.
Venezuela, there was no contractual obligation in the present case for Mobil or its
subsidiaries to submit the proposed restructuring to the approval of the Venezuelan
authorities. Yet, Mobil did not hide this operation. In fact, Mobil Cerro Negro notified
the Respondent of Venezuela Holdings’ ownership of the Cerro Negro investment on 16
October 2006. On 7 March 2007, Venezuela Holdings also informed Venezuela of the
acquisition of the La Ceiba investments. The Respondent did not raise any objection at

the time.

150 Rejoinder p. 147.
131 counter Memorial § 195-197.
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193. With respect to the timing of the investments, the Tribunal observes that, as stated by
the Respondent, “the main investment at issue is the investment in the Cerro Negro
project”™*2. The bulk of this investment, i.e. 1,915 billion US dollars, was made from
1999 to 2002. “By 2000, sales from early production of extra-heavy crude oil blended
with condensate had commenced. By 2001 the upgrade had been completed and by
2002 the project was already generating more than enough income to cover all its

expenses and cash needs”**.

194. As a consequence from 2002 to 2005, the annual investment was far smaller than before
and varied from a minimum of 45 million US dollars in 2003 to a maximum of 175

million US dollars in 2005.

195. In the last period, however, a gas facility modification and new wells (Pad 8) were

constructed. The wells were completed in late 2005

and the gas facility became
operational in December 2006™*>. The investments in 2006 amounted to 89 million US

dollars.

196. The Tribunal does not have at its disposal such precise figures in the case of the La
Ceiba project. However the Claimants submit that in “December 2005, Mobil
Venezolana, along with its partner, Petro-Canada La Ceiba GmbH, commited itself to
invest roughly US $ 1.3 billion in the La Ceiba project. Mobil re-confirmed its intention
to proceed with that investment in January 2007”. This is not contested by the

Respondent.

197. Moreover, it is not disputed that the Claimants contributed their part to those

investments.

182 Reply § 119.

% Ibidem.

134 Reply § 124.

135 Rejoinder — footnote 183.
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198. It thus appears that in 2005-2006, the two projects had developed normally through the
required investments. Therefore the investments made in 2006 in Cerro Negro were far
lower than those made each year from 1999 to 2001 (although higher than in 2002 and
2003). As stated by the Respondent, they were financed, as through the funds
“generated by the project itself rather than brought into Venezuela from or through the
Netherlands”**®. This was so because the project was already “up and running”**’. The
situation in the present case is thus quite different from the situation which the arbitral
tribunal had to consider in the Phoenix case. The limited amount of investment made in
particular in 2006 and the fact that it was financed without external funding was in
harmony with the project at the time of the restructuring as it then stood. No adverse
inference can be drawn from that situation. It should also be added that the Treaty
contains no requirement that the origin of the capital be foreign. Nor does general

international law provide a basis for imposing such a requirement*®,

199. The Tribunal will now turn from the timing of the investment to the timing of the
dispute. To that end, it will recall what complaints had already been lodged by the

Claimants at the time of the restructuring.

200. In two letters dated 2 February 2005, and 18 May 2005, drafted in comparable terms,
the Claimants first complained of the increase from 1 % to 16 2/3 % of the royalties
decided by Venezuela both for the Cerro Negro and the La Ceiba projects. They
requested the Government to designate representatives to meet with them in order to
discuss an amicable settlement. They added that “as you well know, in accordance with
Article 22 of the Investment Law, the Bolivarian Republic of Venezuela has consented
to submit to arbitration under the ICSID Convention, investment disputes between the

Bolivarian Republic of Venezuela and foreign investors”. They went on, consenting “to

136 Reply § 124.
137 bidem.
138 Eor comparable cases, see Olguin v. Paraguay, ICSID Case No. ARB/98/5, Award, (26 July 2001), 1IC 97

(2001) at 13 n 4; Saipem S.p.a. v. The People Republic of Bangladesh, ICSID Case No. ARB/05/07, Decision on
Jurisdiction and Recommendation on Provisional Measures, (21 March 2007), 11C 280 (2007) at 106

54
Annex 172



ICSID’s jurisdiction for arbitration of the investment dispute, and of any further
investment dispute with the Bolivarian Republic of Venezuela, so that, should
arbitration become necessary, it can be carried out under the ICSID Convention”. They
finally concluded in requesting “an early meeting to commence consultation” in order

“to explore an amicable solution of the matter”**°,

201. Then, on 20 June 2005, Mobil Cerro Negro Holding, Mobil Cerro Negro and Operadora
Cerro Negro informed the Venezuelan authorities that the recent ministerial decision to
increase the royalties to 30 % “has broadened the investment dispute” previously
brought to their attention. They stated that the introduction of a bill that would increase
income tax rates from 34 % to 50 % would further broaden that dispute. They contended
those decisions were "in breach of the obligations” of Venezuela and requested again
consultations “in an effort to reach an amicable resolution of this matter”. They recalled
Article 22 of the Investment Law and the position they took on this matter in their
previous letters. They added that “[o]ut of an abundance of caution, each of the Mobil
Parties hereby confirms its consent to ICSID jurisdiction over the broadened dispute
described above and any other investment disputes with the Bolivarian Republic of
Venezuela existing at the present time or that may arise in the future, including without
limitation any dispute arising out of any expropriation or confiscation of all or part of

the investment” of the Mobil Parties.

202. 1t results from those letters that in June 2005 there were already pending disputes
between the Parties relating to the increase of royalties and income taxes decided by
Venezuela. Claimants had even accepted to submit those disputes to ICSID arbitration
under Article 22 of the Venezuelan Investment Law. “Out of an abundance of caution”,
they had further indicated that on the same basis they were also consenting to arbitration
for any future dispute, including future dispute arising from expropriation or

confiscation.

139 Quotations from the letter of 18 May 2005.
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203. As recalled above, the restructuring of Mobil’s investments through the Dutch entity
occurred from October 2005 to November 2006. At that time, there were already
pending disputes relating to royalties and income tax. However, nationalisation
measures were taken by the Venezuelan authorities only from January 2007 on. Thus,
the dispute over such nationalisation measures can only be deemed to have arisen after

the measures were taken.

204. As stated by the Claimants, the aim of the restructuring of their investments in
Venezuela through a Dutch holding was to protect those investments against breaches of
their rights by the Venezuelan authorities by gaining access to ICSID arbitration
through the BIT. The Tribunal considers that this was a perfectly legitimate goal as far

as it concerned future disputes.

205. With respect to pre-existing disputes, the situation is different and the Tribunal
considers that to restructure investments only in order to gain jurisdiction under a BIT
for such disputes would constitute, to take the words of the Phoenix Tribunal, “an
abusive manipulation of the system of international investment protection under the
ICSID Convention and the BITs **°. The Claimants seem indeed to be conscious of this,
when they state that they “invoke ICSID jurisdiction on the basis of the consent
expressed in the Treaty only for disputes arising under the Treaty for action that the

Respondent took or continued to take after the restructuring was completed”**".

206. The Tribunal thus:

a. has jurisdiction under the ICSID Convention and the BIT with respect to
any dispute born after 21 February 2006 for the Cerro Negro project and
after 23 November 2006 for the La Ceiba project, and in particular with
respect to the pending dispute relating to the nationalisation of the

investments;

140 phoenix v. Czech Republic - § 144.
141 Reply 84.
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b. has no jurisdiction under the ICSID Convention and the BIT with respect to

any dispute born before those dates.

207. Finally, the Tribunal notes that Mobil Corporation has only raised claims on the basis of
Article 22 of the Investment Law and not on the basis of the BIT. In § 140 above, the
Tribunal has concluded that Article 22 of the Investment Law does not provide a basis
for jurisdiction in the present case. As a consequence, the Tribunal has no jurisdiction
over the claims of Mobil Corporation, which will thus not be a Party to the continuation

of these proceedings.

C - COSTS OF THE PROCEEDINGS

208. Lastly, the Tribunal makes no order at this stage regarding the costs of the

proceeding and reserves it to a later stage of the arbitration.

IV. DISPOSITIVE PART OF THE DECISION

209. For the foregoing reasons;

The Tribunal unanimously decides:

(@) that it has jurisdiction over the claims presented by Venezuela Holdings
(Netherlands), Mobil CN Holding and Mobil Venezolana Holdings
(Delaware), Mobil CN and Mobil Venezolana (Bahamas) as far as:

(i) they are based on alleged breaches of the Agreement on
encouragement and reciprocal protection of investments concluded on
22 October 1991 between the Kingdom of the Netherlands and the
Republic of Venezuela;

(i) they relate to disputes born after 21 February 2006 for the Cerro
Negro Project and after 23 November 2006 for the La Ceiba Project
and in particular as far as they relate to the dispute concerning the

nationalization measures taken by the Republic of Venezuela;
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informations dont dispose la Cour, un probléeme de ce type ne s’est jamais
posé en pratique sous le régime de la loi susmentionnée.

51. La loi de 1935 autorisait les paroisses vieilles-croyantes a se fédérer
en unions (savienibas). Toutefois, méme dans une telle hypothese, chaque
paroisse restait libre de quitter I’union a tout moment si la réunion pléniére
de ses membres le décidait (article 7). L article 12, quant a lui, se lisait
ainsi :

« Afin de gérer la vie spirituelle et ecclésiastique vieille-orthodoxe et de débattre des
questions d’ordre religieux et cultuel, des congrés de délégués de paroisses peuvent
étre convoqués ; de tels congrés peuvent étre soit communs a toutes les paroisses
vieilles-croyantes, soit particuliers a une obédience vieille-croyante. Les modalités de
la convocation et du déroulement de [ces] congres, ainsi que celles de la nomination

des délégués de paroisses, sont définies par une instruction [du ministre de
I’Interieur]. »

52. Apres la restauration définitive de I’indépendance de Lettonie, en
1991, la loi susmentionnée ne fut pas remise en vigueur. Par conséquent,
entre 1991 et 2008, le statut des paroisses vieilles-croyantes relevait de la
législation générale sur les organisations religieuses.

53. Le 31 mai 2007, le Parlement adopta une loi relative a I’Eglise
vieille-orthodoxe pomore de Lettonie (Latvijas Vecticibnieku Pomoras
Baznicas likums). Entré en vigueur le 1° mai 2008, ce texte législatif
s’inspire en partie du contenu de I’accord (du concordat) entre la Lettonie et
le Saint-Siege, conclu en 2000. A la différence de celle de 1935, la nouvelle
loi ne régit plus « les paroisses vieilles-croyantes », mais « I’Eglise vieille-
croyante (...) avec toutes ses paroisses » (article 1 8 2). En d’autres termes,
tous les droits et les obligations découlant de la loi visent I’Eglise en tant
que structure organisée, dotée d’une personnalité morale ex lege, ayant a sa
téte un « président de I’Eglise » et dont les paroisses individuelles font
partie. En revanche, la nouvelle loi ne prévoit pas, méme implicitement,
gu’une paroisse vieille-croyante puisse exister en dehors de I’Eglise.

EN DROIT

l. SUR LE PRETENDU ABUS DU DROIT DE RECOURS INDIVIDUEL

54. Dans sa lettre du 3 décembre 2008, le Gouvernement souléve une
exception d’irrecevabilité fondée sur un prétendu abus du droit de recours
individuel de la part des requérants. A cet égard, le Gouvernement invoque
les dispositions suivantes de la Convention et du reglement de la Cour :
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Article 35 § 3 de la Convention

« La Cour déclare irrecevable toute requéte individuelle introduite en application de
Iarticle 34, lorsqu’elle estime la requéte incompatible avec les dispositions de la
Convention ou de ses Protocoles, manifestement mal fondée ou abusive. »

Article 38 de la Convention

« 1. Sila Cour déclare une requéte recevable, elle

()

b) se met a la disposition des intéressés en vue de parvenir & un reglement amiable
de I’affaire s’inspirant du respect des droits de I’homme tels que les reconnaissent la
Convention et ses Protocoles.

2. La procédure décrite au paragraphe 1 b) est confidentielle. »

Avrticle 62 88 2 et 4 du réglement

« 2. En vertu de I’article 38 § 2 de la Convention, les négociations menées en vue
de parvenir a un reglement amiable sont confidentielles et sans préjudice des
observations des parties dans la procédure contentieuse. Aucune communication écrite
ou orale ni aucune offre ou concession intervenues dans le cadre desdites négociations
ne peuvent étre mentionnées ou invoquées dans la procédure contentieuse.

()

4. L[e] paragraph[e] 2 (...) s’appliqu[e], mutatis mutandis, & la procédure prévue
a I’article 54A du présent réglement [relatif a un examen conjoint de la recevabilité et
du fond de I’affaire]. »

A. Observations des parties

55. Le Gouvernement fait valoir que le contenu de certains documents
relatifs aux négociations en vue de parvenir a un réglement amiable en
I’espece a été communiqué a une personne étrangeére au proces. A I’appui de
cette allégation, le Gouvernement a fourni copies de deux lettres envoyées
au Premier ministre de Lettonie par un certain M. F. Le Gouvernement
affirme que celui-ci est un condisciple des requérants, c’est-a-dire membre
de la « RGVD en exil » canoniquement fidele au premier d’entre eux ; en
tout état de cause, sa signature figure sur les déclarations solennelles de la
RGVD du 14 juillet 2002 (paragraphe 30 ci-dessus). Les lettres litigieuses
concernent M. B., qui était le chef de la Direction a I’époque des faits
dénonceés par les requérants, qui avait personnellement signé la décision du
10 septembre 2002 (paragraphe 37 ci-dessus) et que le conseil des ministres
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a nommeé au poste du greffier en chef du registre des entreprises (Uzpémumu
registra galvenais valsts notars) en juin 2008.
56. La premiere lettre de F., signée le 30 mai 2008, se lisait ainsi :

« En mai 2008, les médias ont annoncé qu’une commission du ministére de la
Justice avait choisi [B.], professeur de I’Université de Lettonie, comme le meilleur
candidat au poste du greffier en chef du registre des entreprises.

Je considere que le ministre de la Justice (...) n’a pas le droit de recommander au
conseil des ministres de nommer [B.] a ce poste, car, a I’époque ou il était a la téte de
la Direction des affaires religieuses, il s’est avéré étre un fonctionnaire incompétent et
malhonnéte. [Au cours des années] 2001 et 2002, la Direction des affaires religieuses,
dirigge par [B.], a pris des décisions illégitimes et illégales au sujet de
I’enregistrement des décisions des assemblées pléniéres de la [RGVD]. Plusieurs
décisions [prises par B.] en 2001 ont été annulées par le ministére de la Justice,
d’autres actes de I’administration [adoptés en] 2002 font actuellement I’objet d’un
examen devant la Cour européenne des droits de I’homme. La Cour européenne est en
train d’examiner la requéte de Mirolubovs et autres c. Lettonie. La substance de la
requéte [porte sur] les violations des droits de I’homme et de la loi provoquées par des
décisions illégales et malhonnétes de la Direction dirigée par [B. au cours des années]
2001 et 2002, en ce qui concerne I’enregistrement les décisions de I’assemblée
pléniere d’une organisation religieuse.

Le 3 octobre 2007, par une lettre n° 03/491-8795, I’agente du gouvernement letton,
[I.] Reine, a informé la Cour européenne que le gouvernement letton souhaitait un
reglement amiable dans cette affaire et qu’il avait demandé a la Cour d’indiquer une
compensation pécuniaire adéquate pour les requérants, compte tenu de la situation
économique en Lettonie (voir, en annexe, copie de la lettre de I. Reine). Se fondant
sur la demande du gouvernement letton (...), la Cour européenne a proposé une
compensation pécuniaire (...) pour chacun des trois requérants (voir, en annexe, copie
de la déclaration de la Cour européenne).

En accordant la compensation, le gouvernement letton a reconnu qu’en 2002, la
Direction des affaires religieuses avait violé les droits de I’homme et les lois lettonnes.
Dés lors, en enregistrant les décisions d’une organisation religieuse contrairement a la
loi, la Direction des affaires religieuses dirigée par [B.] a causé a I’Etat letton un
préjudice matériel (...).

Les décisions illégales de la Direction des affaires religieuses, enregistrant les
décisions de I’assemblée pléniere de la [RGVD], en 2002, non seulement ont entrainé
un préjudice matériel pour I’Etat letton ; elles ont également engendré une situation de
conflit entre les représentants des vieux-croyants de Riga et la Direction des affaires
religieuses (...). Les actes de I’administration [en question] ont fait I’objet d’un
recours devant les tribunaux lettons, et ils contiennent [suffisamment d’éléments de
fait et de droit] pour au moins une nouvelle requéte contre la Lettonie devant la Cour
européenne des droits de I’homme.

Eu égard a ce qui précéde, et avant de prendre la décision de nommer [B.] au haut
poste [de greffier en chef], je vous demande d’évaluer [son] comportement [a la téte
de] la Direction des affaires religieuses, a la lumiére de la requéte pendante devant la
Cour européenne et du préjudice causé a I’Etat letton. »
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57. Cette lettre contenait, en annexe, des photocopies de trois documents
suivants : la lettre du Gouvernement du 3 octobre 2007, adressée au greffier
de la section concernée de la Cour et I’invitant a intervenir pour parvenir a
un réglement amiable dans la présente affaire ; la lettre du greffier adressée
aux requérants le 20 décembre 2007 et formulant une proposition en ce
sens ; enfin, le projet d’une déclaration de réglement amiable, préparé par le
greffe, destiné a étre signé par les trois requerants mais ne portant aucune
signature.

58. Il apparait que cette lettre, accompagnée de ses annexes, a eté
transmise au ministre de la Justice qui a répondu a F. au nom du
Gouvernement. Non satisfait de cette réponse, le 22 juillet 2008, F. a
adressé au Premier ministre un deuxiéme courrier contenant des critiques a
I’encontre de la maniere dont la premiére lettre avait été traitée. Cette
nouvelle lettre — qui est elle aussi mise en cause par le Gouvernement — était
accompagnee d’une copie de celle du 30 mai 2008 avec toutes ses annexes.

59. Selon le Gouvernement, le fait que les lettres et les documents
concernant le réglement amiable ont été obtenus par F., personne étrangere
au proces devant la Cour, démontre qu’il y eu en I’espéce infraction a
I’obligation de confidentialité de la part des requérants. Deés lors, le
Gouvernement demande a la Cour de déclarer la requéte irrecevable pour
abus du droit de recours individuel, au sens de I’article 3583 de la
Convention.

60. Qui plus est, le Gouvernement informe la Cour « qu’aux termes de
I’article 3 8 4 de la loi sur les secrets de I’Etat, les documents relatifs aux
négociations aux fins de réglement amiable devant la Cour européenne des
droits de I’homme sont confidentiels, c’est-a-dire qu’ils ne peuvent pas étre
divulgués a quiconque sans autorisation spéciale ». Dans ces circonstances,
I’agente du Gouvernement déclare qu’elle s’estime obligée « d’informer les
autorités répressives » de la divulgation des informations litigieuses.

61. Les requérants, quant a eux, déclarent ne pas étre au courant
comment le projet de déclaration et les lettres litigieuses ont abouti entre les
mains de F. En tout état de cause, selon eux, un projet de déclaration sans
signature n’est pas un «document» auquel on pourrait attribuer la
confidentialité. Quant au reglement de la Cour, il ne lierait pas F. puisque
celui-ci n’est pas partie au proces devant cette juridiction.

B. Appréciation de la Cour

1. Principes généraux

62. La Cour rappelle d’emblée qu’afin de déterminer le sens des
expressions et formules contenues dans la Convention, elle s’inspire
essentiellement des régles d’interprétation établies par les articles 31 a 33 de
la Convention de Vienne sur le droit des traités. En particulier, en vertu de
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I’article 31 8 1 de la Convention de Vienne, elle doit établir le sens ordinaire
a attribuer aux termes dans leur contexte et a la lumiére de I’objet et du but
de la disposition dont ils sont tirés (voir, par exemple, Demir et Baykara
c. Turquie [GC], n°® 34503/97, § 65, 12 novembre 2008). La Cour considére
donc que la notion d’« abus », au sens de I’article 35 § 3 de la Convention,
doit étre comprise dans son sens ordinaire retenu par la théorie générale du
droit — a savoir le fait, par le titulaire d’un droit, de le mettre en ceuvre en
dehors de sa finalit¢ d’une maniére préjudiciable. Dans sa jurisprudence
constante, la Cour a fait recours a cette notion notamment dans deux cas de
figure, tout en soulignant qu’il s’agit d’une mesure procédurale
exceptionnelle.

63. En premier lieu, une requéte peut étre déclarée abusive si elle se
fonde délibérément sur des faits controuvés en vue de tromper la Cour
(Varbanov c. Bulgarie, n° 31365/96, § 36, CEDH 2000-X). La falsification
des documents adressés a la Cour en constitue I’exemple le plus grave et
caractérisé (Jian c. Roumanie (déc.), n°® 46640/99, 30 mars 2004 ; Bagheri et
Maliki c. Pays-Bas (déc.), n° 30164/06, 15 mai 2007, et Poznanski et autres
c. Allemagne (déc.), n°®25101/05, 3 juillet 2007). Ce type d’abus peut
également étre commis par inaction, lorsque le requérant omet des le début
d’informer la Cour d’un élément essentiel pour I’examen de I’affaire (Al-
Nashif c. Bulgarie, n°® 50963/99, § 89, 20 juin 2002, et Kérétchachvili
c. Géorgie (déc.), n° 5667/02, 2 mai 2006). De méme, si de nouveaux
développements importants surviennent au cours de la procedure devant la
Cour et si — en dépit de I’obligation expresse lui incombant en vertu de
I’article 4786 du réglement — le requérant ne I’en informe pas,
I’empéchant ainsi de se prononcer sur I’affaire en pleine connaissance de
cause, sa requéte peut étre rejetée comme étant abusive (Hadrabova et
autres c. République tcheque (déc.), n® 42165/02 et 466/03, 25 septembre
2007, et Predescu c. Roumanie, n° 21447/03, 8§ 25-27, 2 décembre 2008).
Toutefois, méme dans de tels cas, I’intention de I’intéressé d’induire la Cour
en erreur doit toujours étre établie avec suffisamment de certitude (voir,
mutatis mutandis, Melnik c. Ukraine, n° 72286/01, 8§ 58-60, 28 mars 2006,
et Nold c. Allemagne, n® 27250/02, § 87, 29 juin 2006).

64. En deuxieme lieu, il y a abus du droit de recours individuel lorsque
le requérant utilise, dans sa communication avec la Cour, des expressions
particulierement vexatoires, outrageantes, menagantes ou provocatrices —
que ce soit a I’encontre du gouvernement défendeur, de son agent, des
autorités de I’Etat défendeur, de la Cour elle-méme, de ses juges, de son
greffe ou des agents de ce dernier (Rehdk c. République tchéque (déc.),
n° 67208/01, 18 mai 2004 ; Duringer et Grunge c. France (déc.),
n® 61164/00 et 18589/02, CEDH 2003-11 (extraits), ainsi que
Stamoulakatos c. Grece, n® 27567/95, décision de la Commission du 9 avril
1997). La encore, il ne suffit pas que le langage du requérant soit
simplement vif, polémique ou sarcastique ; il doit excéder «les limites
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d’une critique normale, civique et Iégitime » pour étre qualifié d’abusif (Di
Salvo c. Italie (déc.), n°® 16098/05, 11 janvier 2007). Si, au cours de la
procédure, le requérant cesse d’utiliser les expressions litigieuses aprés une
mise en garde expresse de la part de la Cour, les retire expressément ou,
mieux encore, présente ses excuses, la requéte n’est plus rejetée comme
étant abusive (Tchernitsine c. Russie, n® 5964/02, §8 25-28, 6 avril 2006).

65. Cependant, la notion d’abus du droit de recours individuel, au sens
de I’article 35 § 3 de la Convention, ne se limite pas a ces deux hypotheses,
et d’autres situations peuvent également se réveéler étre des actes abusifs. En
principe, tout comportement d’un requérant manifestement contraire a la
vocation du droit de recours établi par la Convention et entravant le bon
fonctionnement de la Cour ou le bon déroulement de la procédure devant
elle, peut étre qualifié d’abusif. Ainsi, par exemple, méme si une requéte
inspirée par un desir de publicité ou de propagande n’est pas, de ce seul fait,
abusive (McFeeley et autres c. Royaume-Uni, n°8317/78, décision de la
Commission du 15 mai 1980, Décisions et rapports (DR) 20, p. 139), il en
va autrement si le requérant, ma par des intéréts d’ordre politique, accorde a
la presse ou a la télévision des entretiens montrant une attitude irresponsable
et frivole a I’égard de la procédure pendante devant la Cour (Parti
Travailliste Géorgien c. Géorgie (déc.), n°® 9103/04, 22 mai 2007). De
méme, est abusif le fait, pour un requérant, de multiplier, devant la Cour,
des requétes chicaniéres et manifestement mal fondées, analogues a sa
requéte déja déclarée irrecevable dans le passé (M. c. Royaume-Uni,
n° 13284/87, décision de la Commission du 15 octobre 1987, DR 54, p. 214,
et Philis c. Gréce, n® 28970/95, décision de la Commission du 17 octobre
1996).

66. La Cour considere enfin gu’une violation intentionnelle, par un
requérant, de I’obligation de confidentialité imposée aux parties par I’article
38 § 2 de la Convention et I’article 62 § 2 du reglement, peut également étre
qualifiée d’abus du droit de recours et aboutir au rejet de la requéte
(décision Hadrabova et autres, précitée, ainsi que Popov c. Moldova (n° 1),
n° 74153/01, § 48, 18 janvier 2005). La Cour a maintes fois jugé que les
regles de procédure prévues en droit interne visent a assurer la bonne
administration de la justice et le respect du principe de sécurité juridique, et
que les intéresseés doivent pouvoir s’attendre a ce que ces regles soient
appliquées (voir, en dernier lieu, Andrejeva c. Lettonie [GC], n° 55707/00,
§ 99, 18 février 2009, et Pérez de Rada Cavanilles c. Espagne, 28 octobre
1998, 8§ 45, Recueil des arréts et décisions 1998-VIII) ; or, le méme constat
s’impose a fortiori au regard des dispositions procédurales de la Convention
et du réglement de la Cour. En outre, la régle de confidentialité des
négociations du réglement amiable revét une importance particuliére dans la
mesure ou elle vise a préserver les parties et la Cour elle-méme de toute
tentative de pression politique ou de quelque autre ordre que ce soit (voir,
mutatis mutandis, Malige c. France, n° 26135/95, décision de la
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Commission du 5 mars 1996). Il est donc logique qu’un non-respect
intentionnel de cette regle s’analyse en un abus de procédure. Toutefois, a la
lumiére de sa jurisprudence constante énoncée ci-dessus, la Cour estime que
la responsabilité directe de I’intéressé dans la divulgation des informations
confidentielles doit toujours étre établie avec suffisamment de certitude, une
simple suspicion ne suffisant pas pour déclarer la requéte abusive au sens de
I’article 35 8§ 3 de la Convention.

2. Application en | 'espece

67. Dans la présente affaire, la Cour reléeve que, les 30 mai et 22 juillet
2008, M. F. — qui n’est ni I’'un des requérants ni leur représentant, mais,
apparemment, un membre de leur communauté religieuse —, a adressé au
Premier ministre deux lettres mettant en cause la compétence
professionnelle et I’intégrité de M. B., chef de la Direction a I’époque des
faits dénoncés par les requérants. Ces lettres se référaient a la
correspondance entre le greffe de la Cour, les requérants et I’agente du
Gouvernement au sujet de I’éventuel réglement amiable de la présente
affaire. Qui plus est, elles contenaient en annexe des copies de trois
documents émanant tant du Gouvernement que du greffe, y compris le
projet d’une déclaration de réeglement amiable préparé par ce dernier. Il va
sans dire que tous ces documents sont confidentiels au sens des articles
38 § 2 de la Convention et 62 § 2 du réglement.

68. La Cour rappelle que les deux dispositions précitées établissent une
exception a la regle générale de publicité des documents, consacrée par
I’article 40 8 2 de la Convention et 33 8 1 du réglement. L’obligation de
« confidentialité », telle qu’elle est comprise par la Convention et le
reglement, doit étre interprétée a la lumiére de I’objectif général énoncé ci-
dessus, a savoir celui de faciliter le reglement amiable en protégeant les
parties et la Cour contre d’éventuelles pressions. Des lors, si le fait de
communiquer a un tiers le contenu des documents relatifs au reglement
amiable peut en principe constituer un « abus » au sens de I’article 35 § 3 de
la Convention, I’on ne saurait pour autant en tirer une interdiction totale et
inconditionnelle de montrer ces documents a un tiers quelconque ou de lui
en parler. En effet, une interprétation aussi large et rigoureuse risquerait de
porter atteinte a la défense des intéréts légitimes du requérant — par
exemple, lorsqu’il s’agit pour lui de se renseigner ponctuellement aupres
d’un conseil éclairé dans une affaire ou il est autorisé a se représenter lui-
méme devant la Cour. Au demeurant, il serait trop difficile, sinon
impossible, pour la Cour de controler le respect d’une telle interdiction. Ce
que les articles 38 § 2 de la Convention et 62 § 2 du reglement interdisent
aux parties, c’est d’accorder la publicité aux informations litigieuses, que ce
soit par le biais des médias, dans une correspondance susceptible d’étre lue
par un grand nombre de personnes, ou de toute autre maniere.
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69. En I’espéce, les requerants déclarent ne pas savoir comment les
documents litigieux ont fini entre les mains de leur coreligionnaire. Sur ce
point, la présente affaire est différente de I’affaire Hadrabova et autres,
précitée, ou c’étaient les requérants eux-mémes qui avaient cité les
propositions de reglement amiable préparées par le greffe de la Cour dans
leur demande adressée au ministére de la Justice de I’Etat défendeur. Pour
sa part, le Gouvernement n’a fourni aucun élément de preuve susceptible de
démontrer la faute des requérants. Dans ces circonstances, ne disposant
d’aucune preuve de ce que tous les requérants ont donné leur consentement
a la divulgation du contenu des pieces confidentielles par F., la Cour ne peut
que leur accorder le bénéfice du doute. Tout en déplorant le fait que la
correspondance confidentielle entre elle-méme et les parties a figuré dans la
correspondance d’un tiers avec le Premier ministre letton, elle ne peut pas
conclure a I’existence d’un abus du droit de recours individuel de la part des
requérants, au sens de I’article 35 § 3 de la Convention.

70. Par ailleurs, la Cour note que le Gouvernement I’a informé de son
intention éventuelle de mettre en ceuvre les mécanismes repressifs de son
Etat pour sanctionner la prétendue divulgation d’informations
confidentielles par les requérants (paragraphe 60 ci-dessus). A cet égard, et
sans vouloir prendre position sur ce point, la Cour tient a rappeler que c’est
a elle-méme, et non au gouvernement défendeur, qu’il incombe de surveiller
le respect des obligations procédurales imposées par la Convention et par
son reglement a la partie requérante. Méme si un gouvernement a des
raisons de croire que, dans une affaire donnee, il y a abus du droit de
recours individuel, il doit en avertir la Cour et lui faire part de ces
informations, afin qu’elle puisse en tirer les conclusions appropriées (voir,
par exemple, Tanrikulu c. Turquie [GC], n°23763/94, § 131, CEDH
1999-1V, et Fedotova c. Russie, n® 73225/01, §51, 13 avril 2006). En
revanche, I’intention éventuelle d’engager des poursuites pénales ou
disciplinaires contre un requérant pour un prétendu manquement a Ses
obligations procédurales devant la Cour pourrait poser probleme sur le
terrain de I’article 34 in fine de la Convention, lequel interdit toute entrave a
I’exercice efficace du droit de recours individuel (voir, mutatis mutandis,
McShane c. Royaume-Uni, n° 43290/98, 8§ 149-152, 28 mai 2002, et
Colibaba c. Moldova, n° 29089/06, §8 65-69, 23 octobre 2007).

71. Eu égard a tout ce qui précéde, la Cour ne saurait retenir I’exception
du Gouvernement.

Il. SUR LA VIOLATION ALLEGUEE DE L’ARTICLE 9 DE LA
CONVENTION

72. Les requérants se plaignent que la maniére dont la Direction est
intervenue dans le conflit concernant leur communauté religieuse a entrainé
une violation de I’article 9 de la Convention, ainsi libellé :
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ARTICLE

Abuse of Process in International Arbitration

Emmanuel Gaillard?

I. INTRODUCTION

Speaking at a conference held at McGill University in 1988, the late Professor
Philippe Fouchard observed that the field of international arbitration had become
plagued by misconduct and riddled with procedural disputes.? He had not seen
anything yet. Over the past decades, parties to arbitrations and their lawyers have
developed an unprecedented array of procedural tactics designed to undermine
and prejudice their opponents and to increase the chances that their claims prevail.
The past five years in particular have witnessed the emergence of litigation
strategies of the very worst kind, which threaten to undermine the reputation of
international arbitration as an effective and reliable means of resolving interna-
tional disputes.

To take just one example, I act as counsel in an on-going matter involving four
parallel arbitrations concerning the same dispute. The arbitrations were brought
against our clients, a State and two State-owned companies, for the benefit of the
same interests. Shareholders at different levels of a chain of companies initiated
two duplicative investment treaty arbitrations against the State under separate
investment treaties.” The locally incorporated company sought the same relief as
its shareholders in two duplicative commercial arbitrations in different fora.*
Seeking to multiply their chances of obtaining recovery, these related parties
dragged our clients through a series of four full-blown proceedings before four
different tribunals, each with two-week hearings involving essentially the same fact
witnesses and experts.

The tremendous growth of investment treaty arbitration has no doubt
contributed to the increasingly litigious nature of international arbitration. Gone
are the days when investment arbitrations were largely based on an investment
contract between the State and a specific counterparty: today, most investment

! Professor of Law, Sciences Po Law School, Paris, France; Visiting Professor, Yale Law School, New Haven, CT,
USA; Head of International Arbitration, Shearman & Sterling LLP, Paris, France. Email: EGaillard@Shearman.com.
This article was originally presented at The Paris Court of Appeal as the opening lecture of the 2015 Session of
Arbitration Academy. Margaret Clare Ryan, a senior associate in the firm’s international arbitration group and based
in London, United Kingdom, assisted in the preparation of this article.

2 Phillipe Fouchard, ‘Ou va P’arbitrage international’ (1989) 34 McGill L] 435, 436.

3 Ampal American Israel Corporation and others v Arab Republic of Egypt, ICSID Case No ARB/12/11 [L. Yves
Fortier (President), Campbell Alan Mclachlan and Francisco Orrego Vicuial; Yosef Maiman, Merhav (Mnf) Lid,
Merhav Ampal Group Lid, and Merhav Ampal Energy Holdings Limited Partnership v the Arab Republic of Egypt, PCA
Case No 2012 26 [Donald McRae (President), J. Christopher Thomas and Michael Reisman]. These cases are
discussed further below.

4 ICC Case No 18215/GZ/MHM (unpublished), CRCICA Case No 829/2012 (unpublished).

© The Author 2016. Published by Oxford University Press on behalf of ICSID. All rights reserved.
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arbitrations are initiated under a bilateral or multilateral investment treaty in
which a State has offered its advance consent to arbitrate with an anonymous class
of investors.” Even if this latter variety of investment arbitration is based on State
consent, the respondent State will in most cases only discover the identity of a
claimant investor when it receives a notice of dispute. As the mruitus personce
between parties to international arbitrations continue to fade, international
arbitration can no longer be immune to the culture of litigiousness that has
become prevalent in the courts of many jurisdictions. This is not to say that all
arbitrations have become unduly litigious, as many proceedings still provide an
efficient, speedy and economical resolution of international disputes. From a
sociological standpoint, these diverging trends illustrate how international arbitra-
tion is not as homogeneous as it once was, but has instead become more and more
complex and fragmented and in some instances, more polarized.®

In this context, increasing attention has been paid to the notion of ‘abuse of
process’ by arbitral tribunals and commentators on international arbitration.” As
will be discussed below abuse of process is a particularly difficult topic as it
denotes conduct that is not prima facie illegal. Of the increasingly creative litigation
strategies adopted by parties to international arbitrations, true instances of ‘abuse
of process’ therefore pose a significant challenge for arbitrators.

An abuse of process ought to be distinguished from a sheer violation of an
established rule. For instance, while it is not uncommon for a party to an
arbitration to file large numbers of documents immediately before the start of an
evidentiary hearing in order to hinder its opponent’s preparations and one might
loosely refer to this conduct as ‘abusive’, such conduct should be properly
characterized as a violation of due process and can be remedied under existing
procedural rules, for example by a decision that such documents are inadmissible.
Similarly, where parties conclude a contract that contains a valid arbitration
clause, and one party submits a claim to a national court in order to avoid its
adjudication by an arbitral tribunal, that party does not commit any abuse of
process per se, but rather violates the agreement to arbitrate, which may entitle the
other party to seek an anti-suit injunction before a national court or claim
monetary damages from an arbitral tribunal.

In contrast to these procedural strategies, a true ‘abuse of process’ does not
violate any hard and fast legal rule and cannot be tackled by the application of
classic legal tools. An abuse of process can nonetheless cause significant prejudice
to the party against whom it is aimed and can undermine the fair and orderly
resolution of disputes by international arbitration. For all of these reasons, the
increased incidence of abuse of process urgently calls for a reflection on how it can
be tackled.

Drawing from arbitral case law and my experience as counsel and arbitrator, I
will first describe the different types of abuse of process that have arisen in

> As at June 30, 2016, only 16.8% of all cases submitted to ICSID were based on an investment contract between
an investor and a host State, while the remaining 83.2% of cases were based on a bilateral or multilateral investment
treaty, free trade agreement or an investment law of the host State. See ICSID, Caseload  Statistics (2016 2).

¢ Emmanuel Gaillard, “The Sociology of International Arbitration’ (2015) 31 Arb Intl, 1 17.

7 For recent commentary on abuse of process in international arbitration, see John P Gaffney, “Abuse of Process’
in Investment Treaty Arbitration’ (2010) 11 JWIT 515; Eric De Brabandere, “Good Faith’, ‘Abuse of Process’ and
the Initiation of Investment Treaty Claims’ (2012) 3 JIDS 609; Hervé Ascensio, ‘Abuse of Process in International
Investment Arbitration’ (2014) Chinese J Intl L 763; Daniel Levy, Les abus de arbitrage commercial international
(Harmattan 2015).
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contemporary arbitral practice, and will then discuss the tools which may provide
an effective response to this increasingly serious issue.

II. THE GROWING PHENOMENON OF ABUSE OF
PROCESS IN INTERNATIONAL ARBITRATION

Parties to international arbitrations have developed an array of different litigation
tactics that can each be labelled as an ‘abuse of process’. These tactics can be
grouped into three general categories.

A. A First Type of Abuse of Process: Schemes Designed at Securing Furisdiction
under an Investment Treatry

The first type of behaviour that may qualify as an abuse of process arises
exclusively in investment treaty arbitration and concerns the manner in which a
corporate investor seeks to secure the jurisdiction of an arbitral tribunal.

Contemporary investment treaties and laws on investment protection typically
contain liberal definitions of ‘investor’ and ‘investment’, and extend protection to
indirect investments made through one or more corporate entities. The policy of
protecting indirect investments raises no particular concerns and these types of
situations will arise often in arbitral practice.® In this context, it is now settled law
that a prudent investor may, at the time of making its investment, design its
corporate structure in order to maximize its protection, possibly under multiple
investment treaties, which in turn increases its options to bring claims in the
international arena.’ Arbitral case law also permits an investor who has re-invested
in its home State through a subsidiary company incorporated in a third State to
benefit from the protection of an international investment treaty.'® Of course, a
company will choose its place of incorporation based on other specific advantages,
such as a low level of taxation.'!

The permissive terms of investment treaties and the relatively low costs of
incorporating a subsidiary abroad or migrating to another jurisdiction has enabled
some companies to push the boundaries of legitimate investment protection in the
event of a dispute with a host State.'?> An investment treaty tribunal will lack
jurisdiction ratione temporis where an investor who is not protected by an
investment treaty restructures its investment in order to fall within the scope of

8 See eg Martin J Valasek and Patrick Dumberry, ‘Developments in the Legal Standing of Shareholders and
Holding Corporations in Investor State Disputes’ (2011) 26(1) ICSID Rev FIL]J 34.

® ADC Affiliate Limited and ADC & ADMGC Management Limited v The Republic of Hungary, ICSID Case No ARB/
03/16, Award (2 October 2006) [Neil Kaplan (President), Charles Brower and Albert Jan van den Berg] paras 335
62; Pac Rim Cayman LLC v Republic of El Salvador, ICSID Case No ARB/09/12, Decision on the Respondent’s
Jurisdictional Objections (1 June 2012) [VV Veeder (President), Brigitte Stern and Guido Santiago Tawil] para 2.4.5;
Bureau Veritas, Inspection, Valuation, Assessment and Control, BIVAC BV v The Republic of Paraguay, ICSID Case No
ARB/07/9, Further Decision on Objections to Jurisdiction (9 October 2012) [Rolf Knieper (President), Philippe
Sands and L Yves Fortier] para 93. See also Mark Feldman ‘Setting Limits on Corporate Nationality Planning in
Investment Treaty Arbitration’ (2012) 27 ICSID Rev FILJ 281.

10 Tokios Tokelés v Ukraine, ICSID Case No ARB/02/18, Decision on Jurisdiction (29 April 2004) [Prosper Weil
(President), Daniel Price and Piero Bernardini] para 21 ff.

W Aguas del Tunari, SA v Republic of Bolivia, ICSID Case No ARB/02/3, Decision on Respondent’s Objections to
Jurisdiction (21 October 2005) [David Caron (President), José Luis Alberro Semerena and Henri Alvarez] para 300.

12 The point at which legitimate treaty planning becomes inadmissible treaty shopping has been considered by a
number of arbitral tribunals. For a recent analysis of this issue, see Jorun Baumgartner, Treaty Shopping in International
Investment Law (Thése Université de Lausanne 2015).
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protection after the date on which the challenged act of the host State occurred.'®
Abuse of process will arise where a corporate claimant makes or restructures its
investment in order to gain access to a dispute with the host State that is
foreseeable, but may not yet have crystallized. This was the issue before the
tribunal in Pac Rim, where the tribunal found that the claimant had changed its
seat of incorporation from the Cayman Islands to the United States for the
principal purpose of gaining access to the protection of investment rights under
the Central American Free Trade Agreement (CAFTA).* El Salvador objected to
the tribunal’s jurisdiction on grounds that it had ‘abused the provisions of the
CAFTA and the international arbitration process by changing Pac Rim Cayman’s
nationality to a CAFTA Party to bring a pre-existing dispute before [the] Tribunal
under CAFTA’.'> The tribunal considered that the dividing line between
legitimate treaty planning and an abuse of process was the point when a party
‘can foresee a specific future dispute as a very high probability and not merely as a
possible controversy’, and that this would almost always ‘include a significant grey
area’.'® It ultimately dismissed El Salvador’s abuse of process objection based on
its finding that the claimant’s restructuring had occurred before the dispute had
become a high probability. On the facts of the case, this was when the claimant
had actually learned of the government’s de facto ban on mining in El Salvador.!”

An objection that a claimant’s corporate restructuring amounted to an abuse of
process led the arbitral tribunal to dismiss the claimant’s claims in a recent interim
award in the Phlip Morris case, which concerned Australia’s introduction of
legislation requiring that tobacco products be sold in plain packaging.'® Australia
had objected to the tribunal’s jurisdiction on grounds that Philip Morris had
restructured its corporate group in February 2011 with the principal aim of
bringing an investment claim under the Hong Kong-Australia BIT in respect of a
specific, foreseeable dispute. The tribunal held that there was a ‘reasonable
prospect’ that a specific dispute would arise following the Australian government’s
announcement in April 2010 of its decision to implement the legislation, and that
the dispute was therefore foreseeable ‘well before the Claimant’s decision to
restructure was taken (let alone implemented)’.19 While the tribunal noted that ‘it
would not normally be an abuse of rights to bring a BIT claim in the wake of a

13 See eg Libananco Holdings Company Limited v. Republic of Turkey, ICSID Case No ARB/06/8, Award (2
September 2011) [Michael Hwang (President), Franklin Berman and Henri Alvarez] para 121 28; Vito G Gallo v. The
Government of Canada, NAFTA/UNCITRAL, Award (15 September 2011) [Juan Fernandez Armesto (President), J.
Christopher Thomas and Jean Gabriel Castel] para 328; Société Générale in Respect of DR Energy Holdings Limited and
Empresa Distribuidora de Electricidad del Este, SA v The Dominican Republic, UNCITRAL, LCIA Case No UN 7927,
Award on Preliminary Objections to Jurisdiction (19 September 2008) [Francisco Orrego Vicuna (President), R.
Doak Bishop and Bernardo Cremades] para 106 7.

14 Pac Rim Decision on the Respondent’s Jurisdictional Objections (n 9), para 2.41.

15 ibid para 2.17.

16 ibid.

17 ibid para 2.47, 2.85 2.86, 2.110. An allegation that a claimant’s corporate restructuring amounted to an abuse of
process was similarly rejected in the Tidewater case. In that case, Venezuela alleged that the claimant incorporated a
shell entity in Barbados and placed its local Venezuelan business under its ownership in order to gain access to
arbitration under the Barbados Venezuela BIT in respect of acts of expropriation that were already foreseeable at the
time of restructuring. The tribunal concluded that the dispute was not reasonably foreseeable at the time of the
restructuring and there was no abuse of process. Tidewater Inc, Tidewater Investment SRL, Tidewater Caribe, CA, and
others v The Bolivarian Republic of Venezuela, ICSID Case No ARB/10/5, Decision on Jurisdiction (8 February 2003)
[Campbell McLachlan (President), Brigitte Stern and Andrés Rigo Sureda].

8 Philip Morris Asia Limited (Hong Kong) v The Commonwealth of Australia, PCA Case No 2012 12, Award on
Jurisdiction and Admissibility (17 December 2015) [Karl Heinz Bockstiegel (President), Donald McRae and
Gabrielle Kaufmann Kohler].

19 ibid para 586.
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corporate restructuring, if the restructuring was justified independently of the
possibility of such a claim’,?® it rejected the claimant’s argument that the
restructuring formed part of a broader, group-wide process that had been underway
since 2005 and that would optimize the claimant’s cash flow and tax advantages,
finding that these arguments were unsupported by the factual and expert evidence.

In other cases, the close temporal proximity between a claimant’s restructuring
or acquisition of an investment and the dispute with the host State may be
redressed through the application of the requirement of jurisdiction ratione
temporis. In the ST-AD case,?! for instance, a German company had acquired an
ownership stake in a Bulgarian company which was embroiled in ongoing disputes
with Bulgaria over the acquisition of a tract of land. Four years after acquiring its
interest in the company, the claimant initiated arbitration against Bulgaria under
the Germany Bulgaria BIT, alleging that its investment had been expropriated.
The tribunal found that it lacked jurisdiction ratione temporis over the claimant’s
claims, as all of the alleged BIT violations had occurred before the claimant
acquired its investment. The claimant’s attempt to fabricate a dispute after that
date based on the same facts as the dispute between the local company and the
host State was unavailing.??

A different analysis was applied by the arbitral tribunal in Mobil Oil.>> Mobil
and its subsidiaries were incorporated in the USA and in the Bahamas, and held
an interest in two local Venezuelan companies. Following the imposition by
Venezuela of a series of tax and royalty measures on Mobil’s investment, Mobil
created a Dutch entity (Venezuela Holdings), which became the indirect owner of
the local companies. Venezuela subsequently nationalized Mobil’s investment,
following which several companies in Mobil’s corporate chain initiated arbitration
under both the Venezuelan investment law and the Dutch-Venezuela BIT. The
tribunal looked to the timing of Mobil’s corporate restructuring as the determining
factor in assessing its effect on jurisdiction. While finding that the ‘sole purpose of
the restructuring was to protect Mobil investments from adverse Venezuelan
measures [by] getting access to ICSID arbitration through the Dutch Venezuela
BIT’, the tribunal held that this conduct was ‘perfectly legitimate’ in relation to
future disputes with the host State over the nationalization of its assets.
Conversely, Mobil’s corporate restructuring to create jurisdiction over its existing
tax and royalty disputes with Venezuela amounted to ‘an abusive manipulation of
the system of international investment protection under the ICSID Convention
and the BITs’.** The Mobil tribunal’s conclusion that the investor’s restructuring
amounted to an abuse of process was not strictly necessary based on the facts of
the case. As in the ST-AD case, the Mobil tribunal could have assessed the
consequences of the restructuring by reference to the rules of jurisdiction ratione

20 ibid para 570.

21 STAD GmbH v Republic of Bulgaria, UNCITRAL, PCA Case No 2011 06, Award on Jurisdiction (18 July 2013)
[Brigitte Stern (President), ] Christopher Thomas and Bohuslav Klein].

22 ibid para 298 333. The tribunal also accepted Bulgaria’s jurisdictional objection that the claimant’s attempt to
repackage an essentially domestic dispute as an international one for the sole purpose of gaining access to
international arbitration amounted to ‘an abuse of right in making the investment’ and an ‘abuse of process’. Its
reasoning drew heavily from the decisions in Mobil Oil and Phoenix Action, discussed below.

23 Mobil Corporation, Venezuela Holdings, B.V., Mobil Cerro Negro Holding, Ltd, Mobil Venezolana de Petréleos Holdings,
Inc, Mobil Cerro Negro, Ltd, and Mobil Venezolana de Petréleos, Inc v Bolivarian Republic of Venezuela, ICSID Case No
ARB/07/27, Decision on Jurisdiction (10 June 2010) [Gilbert Guillaume (President), Ahmed El Kosheri and
Gabrielle Kaufmann Kohler].

2% ibid para 205.
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temporis, by finding that it lacked jurisdiction under the Dutch-Venezuela BIT over
disputes arising before Mobil became an investor with a protected investment, in
that case, the date when Venezuela Holdings (the Dutch subsidiary) was
incorporated.

In yet other cases, claimants have sought to secure the protection of an
investment treaty tribunal through an act of pure fraud. While such conduct is
objectionable, it cannot be characterized as an abuse of process, and can be
addressed using established legal tools. For instance, in the Europe Cement case,
Turkey raised an objection that the claimant had committed an abuse of process
by failing to prove that it had made any investment at all, and requested the
tribunal to declare that its claim to jurisdiction was ‘manifestly ill-founded and has
been asserted using inauthentic documents’.?> The claimant had supplied copies,
but not original versions, of transfer agreements by which it had allegedly acquired
an interest in two local companies, as well as a statement by a witness who had
allegedly sold it the shares. After examining the evidence, the tribunal held that
‘the claim to ownership of the shares at a time that would establish jurisdiction
was made fraudulently’ and that ‘there was no investment on which [the] claim
can be based and the Tribunal has no jurisdiction to hear [the] dispute’. Having
concluded that there was no investment at all, the tribunal was not required to
make a determination on the issue of abuse of process. It was only in passing that
it stated:

Such a claim cannot be said to have been made in good faith. If ... a claim that is based
on the purchase of an investment solely for the purpose of commencing litigation is an
abuse of process, then surely a claim based on the false assertion of ownership of an
investment is equally an abuse of process.?®

Similarly, in Saba Fakes v Turkey, a case in which I sat as President of the tribunal,
the share transfers on which the claimant’s alleged investment was premised were
fictitious and the claimant had not made any investment at all. It was therefore
unnecessary for the arbitral tribunal to decide whether the claimants’ conduct was
‘abusive and frivolous’ as Turkey had alleged.?’

B. A Second Type of Abuse of Process: The Multiplication of Arbitral Proceedings
to Maximize Chances of Success

It is axiomatic that a claimant to an international arbitration will endeavour,
wherever possible, to submit its claims to a venue where it considers that it has the
greatest chance of prevailing. The strategy of seeking to secure a preferred tribunal
or venue is not in itself objectionable, provided that it accords with the terms of
the parties’ agreement to arbitrate. On the other hand, a claimant will commit an
abuse of process when it initiates more than one proceeding to resolve the same or
related dispute in order to maximize its chances of success. This strategy is highly
prejudicial to a respondent, who is forced to defend multiple sets of claims before

25 Europe Cement Investment & Trade SA v Republic of Turkey, ICSID Case No ARB(AF)/07/2, Award (13 August
2009) [Pierre Tercier (President), J Christopher Thomas and Marc Lalonde] para 146.

26 ibid para 167. See also the comments of the same arbitral tribunal in Cementownia ‘Nowa Huta’ SA v Republic of
Turkey, ICSID Case No ARB(AF)06/2, Award (17 September 2009) [Pierre Tercier (President), J. Christopher
Thomas and Marc Lalonde] para 159.

27 Saba Fakes v Republic of Turkey, ICSID Case No ARB/07/20, Award (14 July 2010) [Emmanuel Gaillard
(President), Laurent Lévy and Hans van Houtte] para 44.
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different arbitral tribunals rather than in a single arbitration. This tactic also
fragments the parties’ disputes and leads to excessive costs and delays.

Even the simplest arbitration agreement is susceptible to being exploited in this
manner. For instance, a contract of sale might contain an arbitration clause
providing for the resolution of all disputes between the parties in a given forum
under an agreed set of institutional rules and for the appointment of a tribunal
president by the designated arbitral institution. The seller might commit various
breaches of contract and the buyer might decide to initiate arbitration. In the
event the buyer becomes concerned about whether the arbitral tribunal (and in
particular the institutionally-appointed president) will be sympathetic to its case, it
could decide to ‘test the waters’ by submitting to arbitration only one of its claims
against the seller, but not its other claims. Once the tribunal is constituted, and if
the buyer is satisfied with the tribunal’s composition, it could amend its initial
request for arbitration to include its remaining claims. On the other hand, if the
buyer considers that it might have greater chances of prevailing before different
arbitrators, it could submit its remaining claims to an entirely new arbitral tribunal
pursuant to the same arbitration clause. This type of conduct is increasingly
common in construction arbitrations, which typically involve dozens of claims that
can be submitted to separate arbitrations by opportunistic claimants.

The risk that a party might abusively multiply arbitral proceedings to secure its
preferred venue is compounded where an arbitration agreement creates an
incentive to manipulate the arbitral process. For instance, I act as counsel in an
on-going case concerning a sales contract containing an arbitration clause that
provides for alternative arbitral seats, with the resolution of claims in a first
arbitration in the seller’s country and a second set of claims in the buyer’s
country.?® In that case, the buyer submitted only a minor portion of its claims, an
insignificant sub-issue to a first arbitral tribunal constituted in the seller’s country,
and shortly thereafter, submitted the balance of its true claims (which are valued
at more than 300 times the claim presented in the first arbitration and which were
ripe when the first arbitration was launched) to a second arbitral tribunal in its
own country. The arbitral tribunals in the two fora (which shared the same
tribunal president) rendered partial awards holding that the buyer’s strategy was
legitimate manipulation of the parties’ arbitration agreement and that the parallel
proceedings were the natural consequence of its agreed wording.?° However, this
multiplication of legal proceedings is unlikely to have been what the parties
originally intended when drafting their arbitration clause. Given the parties’
express agreement that claims should be submitted to arbitration in the seller’s
country in the first instance, the arbitral tribunal in the buyer’s country could have
declined jurisdiction on the basis that all ripe claims were required to be referred
to a single tribunal, or alternatively stayed its proceedings pending the outcome of
the first arbitration. Following the parties’ first exchange of written submissions,
each tribunal has affirmed that the written briefing schedule should continue in
both arbitrations, while deciding that the tribunal in the first arbitration in the

28 The arbitration clause in question states: ‘Should [a controversy or claim arising out of or in connection with the
contract], the first arbitration to be initiated under this Agreement shall take place in [Seller’s country], the second
one in [Buyer’s country] and successive arbitration proceedings shall take place in [Buyer’s and Seller’s country],
alternatively.’

29 CRCICA Case No 896/2013, Partial Award (7 August 2015); CRCICA Case No 899/2013, Partial Award (7
August 2015).
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seller’s country will hold an evidentiary hearing and issue an award on the merits
before the second tribunal in the buyer’s country proceeds to a hearing. While this
solution would appear to address the risk of contradictory decisions, it fails to
sanction the buyer’s strategy of fragmenting the parties’ dispute to secure its
chances of prevailing on its claims.*®

In recent years, claimants to investment treaty arbitrations have also sought to
secure the preferred venue for their claims through initiating multiple arbitral
proceedings. As noted above, State parties to investment treaties often agree to
protect direct and indirect investments made by nationals of one State party in the
territory of the other State party. As a separate matter, arbitral case law, unlike
most domestic laws,>! grants shareholders who participate in a locally incorpo-
rated company standing to claim, under an investment treaty entered into by their
home State, any damages resulting from the host State’s treatment of their local
company. At the same time, investment treaties are concluded bilaterally and
multilaterally without any particular regard for coordinating parallel arbitral
proceedings under different treaties based on the same dispute.

Thus, for example, a French company who invested in Kazakhstan will be
protected under the France Kazakhstan investment treaty of 3 February 1998.
This protection will apply, be it direct or indirect, if the investment was made
through a Dutch subsidiary company.’® Dutch investments in Kazakhstan are in
turn protected under the investment treaty concluded between The Netherlands
and Kazakhstan in 2002. If a French investor believes that the host State’s
treatment of its investment violates its obligations under the relevant investment
treaties, it might be tempted both to initiate arbitration under the France
Kazakhstan BIT and also to cause its Dutch affiliate to commence arbitration
under the Dutch Kazakhstan BIT about the exact same dispute. In addition, if
one of the treaties also provides that a locally incorporated company under foreign
control enjoys the protection accorded to the foreign controlling interest, the local
company could also initiate investment arbitration against the host State under
Article 25(2)(b) of the ICSID Convention.

Taken in isolation, the initiation of none of these proceedings is problematic, as
each reflects the ordinary operation of the agreement to arbitrate contained in each
investment treaty. It is, however, an abuse of process for an investor to
simultaneously initiate multiple proceedings against a host State before multiple
arbitral fora with respect to the same dispute in an effort to multiply its chances of
securing a tribunal that will render an award in its favour. In these multiple
proceedings, the locally incorporated company, its direct foreign shareholder and

3% The solution adopted by the tribunals may also result in unenforceable awards in light of the fact that the buyer’s
decision to appoint different arbitrators in the two proceedings has resulted in an unfair situation where the Chairman
has been required to consult on procedural matters with two arbitrators appointed by the buyer and only one
appointed by the seller.

! David Gaukrodger, ‘Investment treaties as corporate law: Shareholder claims and issues of consistency’ (2013)
OECD Working Papers on International Investment, No 2013/3, 15 21; Michael Waibel, ‘Coordinating Adjudication
Processes’ in Zachary Douglas and others (eds), The Foundations of International Investment Law (OUP 2014) 12 14.

32 See eg Treaty on the promotion and reciprocal protection of investments between the Government of the French
Republic and the Government of the Republic of Kazakhstan (France Kazakhstan BIT) (signed 3 February 1998,
entered into force 21 August 2000) Article 1(3): “The term “companies” means all legal persons incorporated in the
territory of one of the Contracting Parties in accordance with its laws and having its corporate seat in the territory of
that Contracting Party, or being directly or indirectly controlled by the nationals of one of the Contracting Parties or
by a legal person with its corporate seat in the territory of one of the Contracting Parties and incorporated in
accordance with the laws of that Party’ (unofficial translation).
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its indirect foreign shareholder would each advance the same claims, arising out of
the same facts. To prevail in the overall dispute, the host State must win each of
the arbitrations brought against it, while the investor need only succeed before any
one of the tribunals to prevail. In the above example of three separate arbitral
proceedings, the investor would only need to convince the majority of one arbitral
tribunal (ie two of the nine arbitrators) to prevail in its claims, while the host
State, in order to escape liability, would have to convince the majority of all three
tribunals (ie six of the nine arbitrators).

These concerns are not merely theoretical: in recent years, investment treaty
arbitration has repeatedly witnessed this type of procedural tactic. In an ICSID
arbitration, OI European Group BV prevailed in a claim against Venezuela,>’
while the local company has initiated claims against Venezuela on the same facts,
pursuant to Article 25(2)(b) of the ICSID Convention and Article 1(b)(iii) of the
Netherlands Venezuela investment treaty, which are still pending.®* A further
example is found in the two arbitrations brought against Egypt for the benefit of
Mr Yosef Maiman, on the one hand under the US Egypt investment treaty and
the ICSID Convention by Ampal-American Israel Corporation (Ampal),’” a
company controlled by Mr Maiman, and on the same facts under the Egypt
Poland investment treaty in Mr Maiman’s own name and in the name of other
companies in the same chain of ownership (including the direct subsidiary of
Ampal) in an UNCITRAL arbitration.’® In a recently published Decision on
Jurisdiction, the ICSID tribunal found that while the claimants’ tactics might
appear to be abusive, the parallel arbitrations did not amount to an abuse of
process per se, but were ‘merely the result of the factual situation that would arise
were two claims to be pursued before two investment tribunals in respect of the
same tranche of the investment.?” At the same time, it held that because the
tribunal in the parallel UNCITRAL arbitration had already signalled that it had
jurisdiction over the claims asserted in that arbitration, the abuse of process had
‘crystalised’. Rather than dismissing the portion of the claims over which the
UNCITRAL tribunal had already affirmed jurisdiction, the ICSID tribunal
extended an opportunity to the claimants to ‘cure’ the abuse of process by electing
whether to pursue those claims in the ICSID proceedings or the UNCITRAL
proceedings.”® The tribunal’s generosity towards the claimants sits somewhat
uncomfortably with its concurrent finding that, pursuant to Article 26 of the
ICSID Convention, once the claimants had given their consent to ICSID
arbitration, they had lost their right to seek relief in another forum.>’
Furthermore, neither the ICSID tribunal nor the UNCITRAL tribunal considered
it objectionable when the claimants then opted to divide their overlapping claims
between the two arbitrations, rather than pursuing them before one of the two

33 OI European Group BV v Bolivarian Republic of Venezuela, ICSID Case No ARB/11/25 [Juan Fernandez Armesto
(President), Alexis Mourre and Francisco Orrego Vicuna].

3% Fabrica de Vidrios Los Andes, CA and Owens Illinois de Venezuela, CA v Bolivarian Republic of Venezuela, ICSID
Case No ARB/12/21, Notice of Arbitration (10 August 2012) [Hi Taek Shin (President), Alexis Mourre and L. Yves
Fortier].

35 Ampal (n 3).

3 Mr Yosef Maiman and Others (n 3).

37 Ampal (n 3), Decision on Jurisdiction (1 February 2016) para 331.

38 ibid para 334.

39 ibid paras 336 to 338.
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tribunals, even though this strategy enabled them to continue to hedge their bets
and to maximize their chances of obtaining a favourable award.

C. A Third Type of Abuse of Process: Gaining a Benefit Which Is Inconsistent with
the Purpose of International Arbitration

International arbitration concerns the resolution of disputes by a tribunal which
derives its power from a private agreement.** One of the main characteristics
illustrating the judicial nature of the role of arbitrators is that, in their award, they
resolve a genuine dispute between two or more parties which those parties cannot
resolve themselves.*' This is universally recognized in national legal systems and in
international conventions. For example, the provisions of the 1958 New York
Convention contemplate that the parties submit their ‘differences’ to arbitration.*?
Article 1496 of the French New Code of Civil Procedure states that the ‘[t]he
arbitrator shall resolve the dispute’.*?

In recent years, however, parties have sought to instrumentalize the arbitral
process by initiating one or more arbitrations for purposes other than the resolution
of genuine disputes, in clear violation of the spirit of international arbitration law.
For instance, the ICC arbitration initiated by a wholly-owned entity of the German
State of Baden-Wiirttemberg, and the State itself (joined as an additional party)
against the French electricity company EDF was brought with the primary purpose
of gaining media attention.** Following the nuclear disaster in Fukushima, a newly-
elected coalition government in Baden-Wiirttemberg (which included members of
the Green Party) brought a claim against EDF, arguing that it had overpaid EDF
for shares in a local nuclear power company. The clear motive behind the claim was
to demonstrate that the previous administration in Baden-Wiirttemberg was
misguided in purchasing EDF’s shares in the company immediately before the
Fukushima events, which had a dramatic impact on their value. Baden-
Wirttemberg’s goal of gaining publicity was made amply clear when it televised
an expert report concerning the value of the shares six months before the report was
even submitted to the arbitral tribunal.*

Parties to investment treaty arbitrations have also initiated proceedings for
purposes other than resolving genuine disputes, such as to evade criminal
investigations. In a number of recent examples, individual and corporate investors
under investment treaties have brought claims in the international arena and
requested provisional measures from arbitral tribunals in order to block on-going

40 Emmanuel Gaillard and John Savage (eds), Fouchard Gaillard Goldman on International Commercial Arbitration
(Kluwer Law International 1999), at 9, para 7.

41 Gary B Born, International Commercial Arbitration: Commentary and Materials (2nd edn, Kluwer Law
International 2001) 252.

42 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (adopted 10 June 1958, entered
into force 7 June 1959) (the New York Convention) art II (1): ‘Each Contracting State shall recognize an agreement
in writing under which the parties undertake to submit to arbitration all or any differences which have arisen or which
may arise between them in respect of a defined legal relationship, whether contractual or not, concerning a subject
matter capable of settlement by arbitration.’

43 Decree No 2011 48 (13 January 2001) French Code of Civil Procedure, art 1496.

4 ICC Case No 1815/GFG/FS (unpublished). See Kyriaki Karadelis and Alison Ross, ‘EDF Faces ICC Claim
Over German Power Company Purchase’ Global Arbitration Review (6 June 2012).

%> In its Final Award of 6 May 2016, the majority of the arbitral tribunal took this conduct into account in its
allocation of costs, and considered that ‘a very substantial part of the arbitration costs’ should be borne by the State
owned entity and the State, namely 75% of the arbitration costs and a further €4 million towards EDF’s legal costs
and fees, plus interest. See Alison Ross, ‘EDF Defeats Claim by German Federal State’ (n 44).
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investigations against them by a host State. For instance, the question arose before
the tribunal in the Romperrol case whether the claimants had initiated arbitration in
order to compel the Romanian government to terminate pending criminal
investigations against managers of the Rompetrol group.*®

More generally, a claimant’s motivation for initiating arbitration may simply be to
harass and exert pressure on another party. For instance, shareholders at various
levels of the corporate chain might initiate multiple arbitrations in respect of the same
dispute to exert maximum pressure on the host State and to exhaust its resources.

ITII. TOOLS FOR REDRESSING ABUSE OF PROCESS IN
INTERNATIONAL ARBITRATION

Arbitrators have a number of classic tools at their disposal when faced with certain
types of abuse of process described above. For instance, certain investment treaty
tribunals have awarded full costs against a claimant who has engaged in improper
conduct.*” In situations where a party initiates multiple proceedings arising out of
the same dispute, arbitrators can also apply their wide discretion when assessing
what damages are recoverable. For instance, any decision on quantum rendered by
a first tribunal could be taken into account in the assessment of damages by a
second tribunal seized of the same dispute.

However, the new litigation strategies adopted by parties to international
arbitrations cannot be fully addressed by these classic tools. The payment of the
costs of an arbitral proceeding would not suffice to deter most parties, particularly
claimant companies in investment treaty arbitrations, from engaging in abusive
tactics. Likewise, any adjustment of a final award on quantum would at most
prevent a party or related parties from recovering more than once for the same
claim, which would only be possible if one tribunal seized of the dispute were to
postpone any award on quantum until the other tribunal issues its award. In any
event, an adjustment of quantum does nothing to address the improper
multiplication of chances of success which claimants seek to secure when they
initiated arbitration (more than one) in respect of the same claim.

More effective tools are required to redress the different abuses of process that
have emerged in contemporary arbitral practice. Three of these possible tools are
addressed below.

A. Is lis pendens the answer?

The doctrine of Iis pendens has been proposed as a possible solution to the problem
of abuse of process that results from the initiation of parallel proceedings
concerning the same underlying dispute.*® As applied by national courts, the /s
pendens doctrine allows a court to suspend or stay its proceedings or defer to a

16 The Rompetrol Group NV v Romania, ICSID Case No ARB/06/3 [Franklin Berman (President), Marc Lalonde
and Donald Francis Donovan]. The objections by Romania that the claims constituted an abuse of process were
subsequently withdrawn during the pleadings stage.

47 See eg Phoenix Action, Ltd v The Czech Republic, ICSID Case No ARB/06/5, Award (15 April 2009) [Brigitte
Stern (President), Andreas Bucher and Juan Fernandez Armesto]; Cementownia (n 26); Europe Cement (n 25).

48 For a general discussion of the doctrine of lis pendens in international arbitration, see Campbell McLachlan, ‘Lis
Pendens in International Litigation’ (2008) 336 Recueil des Cours 201; August Reinisch, “The Use and Limits of Res
Judicata and Lis Pendens as Procedural Tools to Avoid Conflicting Dispute Settlement Outcomes’ (2004) 3 L Practice
Intl Courts Tribunals 37; Laurent Lévy and Elliot Geisinger, ‘Applying the principle of litispendence’ (2001) 3 Intl
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proceeding pending in another forum in order to avoid conflicting decisions on the
merits, as well as to avoid the duplication of costs and the inefficiency of litigating
before arbitral tribunals in two or more fora that are seized of the same dispute.*®

In both common and civil law jurisdictions, the application of the doctrine of /s
pendens assumes that each of the various fora that have been seized has legitimate
jurisdiction over the same dispute.’® For this reason, as a number of commen-
tators have noted,”' the doctrine of ks pendens is not readily applicable to the field
of international arbitration, which rests on the premise that a valid arbitration
agreement confers exclusive jurisdiction on the arbitral tribunal that has been
constituted to hear disputes referred to it.

Furthermore, even if lis pendens could be applied to remedy the problem of
parallel proceedings, this tool would be insufficient to preclude the types of abuse of
process described above. For instance, where a party seeks to secure its preferred
venue by submitting only a portion of its claims to a first tribunal and its remaining
claims to a second tribunal, each tribunal would be seized of different disputes, such
that the conditions for the application of 4s pendens would not apply.”?

The doctrine of lis pendens has also proven ineffective to redress the problem of
parallel investment arbitrations initiated by claimants at different levels of the same
chain of companies arising out of the same dispute.”® The controversial decisions

Arb L Rev; Pierre Mayer, ‘Litispendance, connexité et chose jugée dans l’arbitrage international’ in Liber amicorum
Claude Reymond (Litec, Paris 2004) 195 203.

49 See Filip De Ly and Audley Sheppard, ‘ILA Final Report on Lis Pendens and Arbitration’ (2009) 25 Arb Intl 3.
Within Europe, the lis pendens principle is embodied in Article 27(1) of the Brussels Regulation (Brussels I Regulation
4/2001/EC), which provides: ‘Where proceedings involving the same cause of action and between the same parties are
brought in the courts of different Member States, any court other than the court first seized shall by its own motion
stay its proceedings until such time as the jurisdiction of the court first seized is established.’

° For discussion of this requirement under English law, see Lord Collins of Mapesbury and others (eds), Dicey,
Morris & Collins on the Conflict of Laws (Sweet and Maxwell 2012); Adrian Briggs, The Conflict of Laws (1st edn,
Oxford University Press 2004). Under French law, see Cass Civ 1, 6 December 2005, Bull 2005, I, n° 466; Cass Civ
1, 26 November 1974, Bull 1974, I, n° 312.

! Gary B Born, International Commercial Arbitration (Kluwer Law International 2014) 3791; Filip De Ly and
Audley Sheppard (n 49); Elliot Geisinger and Laurent Lévy, ‘Lis Alibi Pendens in International Commercial
Arbitration’, Complex Arbitrations: Perspectives on their Procedural Implications, Special Supplement ICC Intl
Court of Arb Bulletin (December 2003) 53; Campbell McLachlan (n 48) 342.

52 Similarly, the doctrine of lis pendens offers no assistance in situations of concurrent proceedings where contractual
parties have agreed to resolve disputes through arbitration, but where one party seizes a national court to resolve all or
part of its claims. This is rather a question of the negative effect of the principle of competence competence, which
safeguards the priority given to arbitrators for the determination of their own jurisdiction without undue interference
from the courts. In the 2001 decision Fomento de Construcciones y Contratas SA v Colon Container Terminal SA, the
Swiss Federal Tribunal misapplied the /s pendens doctrine by setting aside an award by a Swiss arbitral tribunal based
on a finding that the tribunal had no jurisdiction to decide a dispute that was already pending before the courts of
Panama. The basis of the Federal Tribunal’s decision was that the arbitral tribunal, by ruling on its own jurisdiction
instead of staying its proceedings, had violated the jurisdictional rule contained in Article 9 of the previous version of
the Swiss Private International Law Act (PILA). This decision paved the way for parties to bring proceedings in
foreign courts prior to the initiation of arbitration in Switzerland, as a tactic to circumvent the arbitration process. The
Swiss legislature ultimately remedied the uncertainty created by this decision in 2006, when it adopted a new
paragraph to Article 186 of the PILA, which modified the first paragraph of Article 186 of the PILA and which
provides that ‘[t]he arbitral tribunal shall decide on its own jurisdiction without regard to proceedings having the same
object already pending between the same parties before another State court or arbitral tribunal, unless there are
serious reasons to stay the proceedings’. See Emmanuel Gaillard and Yas Banifatemi, ‘Negative Effect of
Competence Competence: The Rule of Priority in Favour of the Arbitrators’ in Emmanuel Gaillard and Domenico
di Pietro (eds), Enforcement of Arbitration Agreements and International Arbitral Awards The New York Convention in
Practice (Cameron May 2008).

>3 Some commentators have argued that the doctrine of lis pendens could apply in the context of parallel investment
treaty arbitrations, and that parallel treaty arbitration claims by a company and a shareholder relating to the same
underlying facts could meet the requirements of identity of cause of action and parties. Campbell McLachlan QC,
Laurence Shore, and Matthew Weiniger, International Investment Arbitration, Substantive Principles (OUP 2008) paras
4.133 4.143; Campbell McLachlan (n 48) 430 32.
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rendered in the parallel arbitrations brought by the US entrepreneur Ronald
Lauder under the US Czech Republic BIT, and Mr Lauder’s Dutch investment
vehicle Central European Media (CME), provide an instructive example.’* The
Lauder tribunal, which delivered its decision before the CME tribunal, rejected the
Czech Republic’s argument that /is pendens should prevent the parallel arbitrations
from proceeding, holding that the requirements for the application of the /s
pendens doctrine were not present. In particular, the tribunal considered that the
causes for action in the two proceedings were different, because each claim had
been brought under a separate investment treaty:

The Arbitral Tribunal considers that the Respondent’s recourse to the principle of s alibi
pendens to be of no use, since all the other court and arbitration proceedings involve
different parties and different causes of action. ... Therefore, no possibility exists that any
other court or arbitral tribunal can render a decision similar to or inconsistent with the
award which will be issued by this Arbitral Tribunal, i.e. that the Czech Republic breached
or did not breach the Treaty, and is or is not liable for damages towards Mr. Lauder.®

B. The Duty to Concentrate a Dispute

Another potential tool to redress abuse of process in international arbitration
would be to require parties to raise all arguments or claims relating to the same
dispute before the same arbitral tribunal. This duty has been imposed on litigating
parties in civil and common law jurisdictions, albeit under different legal doctrines
and to different degrees.”®

French courts have debated extensively whether litigating parties should be
required to raise all of their arguments or claims relating to the same dispute in a
single proceeding.’” In the 2006 decision in Cesareo, the French Court of
Cassation dismissed an appeal by a claimant who brought a claim for the payment
of a sum of money in two different proceedings. After its first claim founded on
provisions of the French Rural Code was dismissed, the claimant brought a second
claim against the same defendant based on principles of unjust enrichment.’® The
Agen Court of Appeal held that the second proceedings were inadmissible based
on principles of res judicata codified at Article 1351 of the French Civil Code.”®
Appealing these findings to the Court of Cassation, the claimant argued that the
condition for res judicara of identity of cause of action (identité de cause) was not

5% Ronald S Lauder v The Czech Republic, UNCITRAL, Final Award (3 September 2001) [Robert Briner
(President), Bohuslav Klein and Lloyd Cutler]; CME Czech Republic BV v The Czech Republic, Partial Award (13
September 2001) [Wolfgang Kiithn (President), Jaroslav Handl and Stephen Schwebel].

> Lauder (n 54) para 171. Similarly, the CME tribunal rejected the Czech Republic’s submission that the decision
in Lauder amounted to res judicata, reasoning that the parties in the Lauder arbitration were different and that two
arbitrations were based on different bilateral investment treaties. CME (n 54) para 355.

% For commentary on the case law of French and English courts, see Anne Marie Lacoste, “The Duty to Raise all
Arguments Related to the Same Facts in a Single Proceeding: Can We Avoid a Second Bite at the Cherry in
International Arbitration?” (2013) 1 Les cahiers de l’arbitrage 2.

7 See Georges Wiederkehr, ‘Etendue de autorité de la chose jugée en matiére civile: notion d’identité de cause’
(2007) JCP G No 17 33 36; Roger Perrot, ‘Chose jugée: sa relativité quant a la cause’ (2006) 10 Procédures 10.

58 Cass Ass Plén, 7 juillet 2006, n° 04 10.672, Cesareo. In the first proceeding, the claimant had relied on provisions of
the French Rural Code. In the second proceeding, the claimant relied on principles of unjust enrichment.

> CA d’Agen, 29 avril 2003, n° 04 10.672; Cass Civ 2, 15 décembre 2005, n° 1958 F D; French Civil Code,
Article 1351: « L'autorité de la chose jugée n’a lieu qu’a ’égard de ce qui a fait I’objer du jugement. Il faur que la chose
demandée soit la méme; que la demande soit fondée sur la méme cause; que la demande soit entre les mémes parties, et formées
par elles et contre elles en la méme qualité. » (‘Res judicata takes place only with respect to what was the subject matter of
a judgment. It is necessary that the thing claimed be the same; that the claim be based on the same grounds; that the
claim be between the same parties and brought by them and against them in the same capacity.’)
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met on the facts of the case because the first and second claims were based on
different legal grounds. Rejecting the appeal, the Court of Cassation held that it
was incumbent on the claimant to present in the first set of proceedings all
possible submissions that it considered appropriate to justify its claim. Imposing
on the litigating parties the duty to concentrate grounds (l’obligation de concentrer
les moyens),°° the Court of Cassation held that the res judicara effect of a decision
would extend not only to grounds that a party actually raised in a first set of
proceedings, but also to grounds that it could have raised but did not.

Following the decision in Cesareo, French courts considered whether a more
extensive duty, the duty to concentrate claims (l’obligation de concentrer des
demandes), should require litigating parties to raise all of their pending claims (and
not simply the grounds underlying a single claim) against an opponent in a single
proceeding. This was the conclusion of the Court of Cassation in the 2008 Prodim
case,®! in which a franchiser initiated a first arbitration against its franchisee,
alleging wrongful termination of the parties’ supply and franchise contracts. In the
first arbitration, the tribunal declared the franchisee responsible for the termin-
ation of the contracts. The franchiser then brought a second arbitration and
sought damages for the franchisee’s violation of the non-affiliation clause in the
contract, which the franchiser had not claimed in the first arbitration. The
decision of the Versailles Court of Appeal that the franchiser was entitled to seek
damages in a second action®® was quashed by the Court of Cassation, which held
that it is incumbent on a litigant to raise all of its claims against an opponent in a
single proceeding, with the result that the franchiser could not seek additional
compensation against the franchiser in a second action.®’

While the Cesareo decision indicated that litigating parties in France would be
required to concentrate all grounds underlying the same claim and even all claims
relating to the same factual background in a single proceeding, French courts have
shied away from imposing such a duty in subsequent cases. In the 2011 Somercom
decision, for instance, the Paris Court of Appeal held that the principle of the duty
to concentrate grounds should not apply to international proceedings.®® Other
decisions of the French courts following Prodim similarly refused to impose the
duty to concentrate claims on litigating parties.®’

In contrast to the position taken by courts in France, other continental legal
systems have squarely adopted the rule that a party has the duty to raise all of its
arguments or claims relating to the same dispute in a single proceeding. In Spain,
for instance, this rule is codified at Article 400(1) of the Code of Civil Procedure,
which provides:

%0 As stated by the Court of Cassation, « i incombe au demandeur de présenter dés I’instance relative a la premiére
demande ’ensemble des moyens qu’il estime de nature a fonder celle ci. » (‘It is incumbent on the claimant to submit in the
first instance all of the relevant materials, which it deems appropriate in order to establish its case.”)

61 Cass 1°° civ, 28 mai 2008, n° 07 13.266, Prodim.

62 CA Versailles, 30 janvier 2007, no 05/354.

63 As stated by the Court of Cassation, « i incombe au demandeur de présenter dans la méme instance toutes les demandes
fondées sur la méme cause et il ne peut invoquer dans une instance postérieure un fondement juridique qu’il s’est abstenu de
soulever en temps utile. » (It is incumbent on the claimant to submit in the same instance all the claims based on the
same cause of action and he cannot invoke in a later instance any legal basis that he failed to raise in good time.”)

®* CA Paris, 5 mai 2011, n° 10/05314, Somercom. ‘ ‘

65 See Cass 1 civ, 1°¥ juillet 2010, n° 09 10.364 ; Cass 2°™° civ, 23 septembre 2010, n° 09 69.730; Cass 2°™ civ,
16 mai 2012, n° 11 16.973.

Annex 175



WINTER 2017 Abuse of Process in International Arbitration 31

Where the claims advanced in the application can be based on different facts, different
grounds or different legal arguments, they must be advanced in the application when they
are known or can be advanced at the time at which the application is lodged. It is not
permissible to defer claims to later proceedings.®®

The common law has also proven to be more daring than French law in this
respect, and has developed far-reaching and flexible tools to preclude certain types
of abuses of process. Over the past decades, English courts have developed a
flexible and discretionary rule based on the nineteenth century decision Henderson
v Henderson.®” While initially expressed as an application of the principle of res
judicata,®® in subsequent cases English courts have characterized the Henderson
rule as a rule of abuse of process that precludes parties from raising matters in a
subsequent proceeding that they could and should have raised in -earlier
proceedings, but did not.®® Unlike the application by French courts of the
principles of the duty to concentrate grounds and the duty to concentrate claims,
English courts have applied the Henderson rule flexibly without regard to the rigid
rules of the triple identity test.”® More than a century after the Henderson case was
rendered, Lord Bingham explained the rule in the landmark case Fohnson v Gore-
Wood No. 1:

... the abuse in question need not involve the reopening of a matter already decided in
proceedings between the same parties, as where a party is estopped in law from seeking
to re-litigate a cause of action or issue already decided in earlier proceedings. ... The
bringing of the claim or raising of the defence in later proceedings may, without more,
amount to an abuse if the court is satisfied (the onus being on the party raising the
abuse) that the claim or defence should have been raised in earlier proceedings if it was to
be raised at all.”!

Despite the notorious reluctance of English law jurists to embrace broad legal
concepts, such as good faith, known in continental legal systems, the Henderson
rule allows a judge to exercise his or her discretion and to take the entire context
of the action into account when deciding whether a party could and should have
raised a matter or claim in a previous proceeding, and whether the party should
subsequently be barred from bringing the matter or claim in the subsequent one.

Given the duty of arbitrators to ensure that the conditions for their jurisdiction
are met, it is unclear whether they would be prepared to apply the Henderson rule
in a systematic way to preclude a party from raising a matter that could and
should have been submitted to an arbitral tribunal that was previously constituted

56 Article 400(1) of the Spanish Code of Civil Procedure.

S7 Henderson v Henderson (1843) 3 Hare 100.

%8 In Henderson v Henderson, Sir Wigram VC expressed the rule as follows: ‘[W]here a given matter becomes the
subject of litigation in, and of adjudication by, a Court of competent jurisdiction, the Court requires the parties to
that litigation to bring forward their whole case, and will not (except under special circumstances) permit the same
parties to open the same subject of litigation in respect of matter which might have been brought forward as part of
the subject in contest, but which was not brought forward, only because they have, from negligence, inadvertence, or
even accident, omitted part of their case. The plea of res judicata applies, except in special cases, not only to points
upon which the Court was actually required by the parties to form an opinion and pronounce a judgment, but to
every point which properly belonged to the subject of litigation, and which the parties, exercising reasonable diligence,
might have brought forward at the time’, ibid para 115.

% For a recent critical account of the judicial roots of the Henderson rule and its application by English courts see
Virgin Atlantic Airways Limited (Respondent) v Zodiac Seats UK Limited [2013] UKSC 46.

" Ya Tung Investment Co Ltd v Dao Heng Bank Lid [1975] AC 581; Brisbane City Council and Myer Shopping Centres
Pry Ltd v Attorney General for Queensland William Percival Boon [1978] 3 WLR 299. But see Virgin Atlantic (n 69).

" Yohnson v Gore Wood No 1 [2002] 2 AC 1 (HL) 31 paras B, D.
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to hear the same dispute.”> As one commentator has noted, in the context of
arbitration ‘there is a logical difficulty in treating the absence of any decision or
any reasons in the first award as a ground for precluding a new argument in
subsequent proceedings’.”’

In a recent unpublished ICC case, however, an arbitral tribunal seated in
Singapore applied the Henderson doctrine to preclude the claimant State from
seeking an order that the respondent should refrain from enforcing or attempting
to enforce an award rendered in 2009 against that State in a separate investment
treaty arbitration.”* In 2008, the State had initiated a first ICC arbitration
requesting that the respondent be ordered to irrevocably withdraw its claims in the
investment treaty arbitration, which was still pending at the time. The arbitral
tribunal in the second ICC arbitration noted that once the BIT award had been
rendered, the State had twice amended its prayer for relief in the first ICC
arbitration, including by requesting an order of moral damages for the respond-
ent’s alleged bad faith. In the second ICC tribunal’s view, the respondent could
have brought a prayer for non-enforcement of the award in the first ICC
arbitration, but did not. The tribunal held the State’s claims had ‘reach[ed] the
point in which repeated litigation is unduly repressing to the [r]espondent’ and
that it ‘should be barred from bringing its claims’. One would hope that in future
cases, arbitral tribunals will continue to assess their jurisdiction in the context of
the overall circumstances of the parties’ dispute and will increasingly apply the
Henderson doctrine to preclude claimants from bringing claims that they could and
should have raised in earlier proceedings.

C. Abuse of Rights and Abuse of Process

While the principle of /s pendens and the duty to concentrate a dispute have an
uncertain application in the realm of international arbitration, the prohibition of
abuse of rights and abuse of process provides a more promising avenue to redress
the litigation strategies discussed above.

Broadly speaking, the doctrine of abuse of rights is founded upon the notion
that a party may have a valid right, including a procedural right, and yet exercise it
in an abnormal, excessive or abusive way, with the sole purpose of causing injury
to another or for the purpose of evading a rule of law, so as to forfeit its
entitlement to rely upon it.”> The theory of abuse of rights has its origins in
private law and is recognized in the great majority of national legal systems.
In France, a general theory of abuse of rights was developed by legal theorists’®
and came to be applied by the French courts as early as the mid-nineteenth

72 In one recent case, an English High Court considered in obiter dictum that ‘in proper cases, an arbitral tribunal
could apply the principle in [Henderson] or an analogous one to dispose of a case before it’. Nomzihold Securities Inc v
Mobile Telesystems Finance SA [2012] EWHC 130 (Comm), para 40.

7 VYV Veeder, ‘Issue Estoppel, Reasons for Awards and Transnational Arbitration’ in Complex Arbitrations 1CC Pub
No 688E, 2003) 73.

" Country X v XYZ, Court Appointed Insolvency Administrator Regarding the Assets of ABC (In Liquidation) (ICC
Case no unpublished).

7> For a general account of the principle of abuse of right, see Michael Byers, ‘Abuse of Rights: An Old Principle, A
New Age’ (2002) 47 McGill L] 389.

7® The main proponent of abuse of rights in French legal theory was Louis Josserand. See Louis Josserand, De
Pesprit des droits et de leur relativité : Théorie dite de ’abus des droits (Dalloz 1927); Georges Ripert, ‘Abus ou relativité
des droits A propos de 'ouvrage de M. Josserand’ (1929) Rev Crit 33; Louis Josserand, ‘A propos de la relativité des
droits Réponse a l’article de M. Ripert’ (1929) Rev Crit 277; Georges Ripert, La régle morale dans les obligations
civiles (1926).
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century.”” The principle of abuse of rights is also enshrined in several provisions of
the French Code of Civil Procedure.”® Other civil law jurisdictions recognize a
general theory of abuse of right, including Switzerland,”® Germany,®° Austria,®’
Italy,®* Spain,®® The Netherlands,®* Québec® and Louisiana in the United
States.®°

While common law systems do not recognize any general principle of abuse of
right, English courts have long upheld their inherent jurisdiction to sanction a
party’s exercise of its procedural rights in an abusive manner. For instance, in
Hunter v Chief Constable of the West Midlands Police, Lord Diplock elaborated on:

[the] inherent power which any court of justice must possess to prevent misuse of its
procedure in a way which, although not inconsistent with the literal application of its
procedural rules, would nevertheless be manifestly unfair to a party to litigation before it,
or would otherwise bring the administration of justice into disrepute among right-
thinking people.?’

Certain torts developed by English courts, particularly that of malicious process,
also impose liability on a party who exercises a procedural right in an unreasonable
or excessive manner. While the tort of malicious process has been applied in only a
small number of English cases,®® it is widely applied by courts in the USA to
sanction various forms of procedural misconduct.®’

The principle of abuse of rights also forms part of public international law,”°
and occurs where ‘a State avails itself of its right in an arbitrary manner in such a

77 See eg CA Colmar, 2 mai 1855; CA Chambéry, 21 juillet 1914; Cass 19 décembre 1817; Cass 3 aout 1915.

78 French law recognizes that a party may be liable for abusing its procedural rights (art 32.1 of the French Code of
Civil Procedure provides « Celui qui agit en justice de maniere dilatoire ou abusive peut étre condamné a une amende civile
d’un maximum de 3 000 euros, sans préjudice des dommages intéréts qui seraient réclamés. » (‘He who acts in justice in a
dilatory or abusive manner may be condemned to a civil fine of €15 to €1.500, in addition to the reparation of
damages that would be claimed.”). The French Code of Civil Procedure also includes several specific provisions
providing for damages where a claimant engages in dilatory tactics: see eg arts 118, 123, 550, 559 and 560.

7 Swiss Civil Code, art 2.

80 German Civil Code, art 226.

81 Austrian Civil Code, art 1295(2).

82 Ttalian Civil Code, art 833.

83 Spanish Civil Code, art 7.

8% Dutch Civil Code, Property Law, art 13(2).

85 Civil Code of Québec, art 7.

86 Morse v ¥ Ray Mc Dermort & Co (1976) 344 So.2d 1353 at 1369; Hero Lands Co v Texaco, Inc (1975) 310 So.2d
93 at 99.

87 Hunter v Chief Constable of the West Midlands Police [1982] AC 529 at 536. The inherent power of an English
court to strike out cases that amount to an abuse of its process is expressly stated in Rule 3.4 of the English Civil
Procedure Rules. CPR 3.4(2)(b) provides that ‘[t]he court may strike out a statement of case if it appears to the court
... that the statement of case is an abuse of the court’s process or is otherwise likely to obstruct the just disposal of the
proceedings’.

88 Granger v Hill (1838) 4 Bing NC 212; Metall Und Rohstoff AG v Donaldson Lufkin & Fenrette Inc & Aml Holdings
Inc [1989] 3 WLR 563. Some authors have argued that the notion of abuse of rights is the basis on which the law of
tort developed. According to Hersch Lauterpacht: “The law of torts as crystallized in various legal systems of law in
judicial decisions or legislative enactment is to a large extent a list of wrongs arising out of what society considers to be
an abuse of rights.” Sir Hersch Lauterpacht, The Function of Law in the International Communiry (OUP 2011) 303.
Michael A Jones and others (eds), Clerk & Lindsell on Torts (Sweet & Maxwell 2010) 16 62.

89 See Restatement (Second) of Torts, s 382 (1965).

90 See eg Bin Cheng, General Principles of Law as applied by International Courts and Tribunals (CUP 1993) 129, who
considers the principle of abuse of rights to be an application of good faith, which is a general principle of law under
Article 38(1)(c) of the Statute of the International Court of Justice. Others commentators, notably Hersch
Lauterpacht, have argued for a broad interpretation of abuse of rights whose application depends on the
circumstances of each case, rather than a rigid legal standard. Sir Hersch Lauterpacht QC, The Development of
International Law by the International Court (CUP 1982) 162.
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way as to inflict upon another State an injury which cannot be justified by
legitimate considerations of its own advantage’.’’ The notion of abuse of process is
considered an application of the abuse of rights principle, and ‘consists of the use
of procedural instruments or rights by one or more parties for purposes that are
alien to those for which the procedural rights were established’.’® These principles
have frequently been recognized by the International Court of Justice (IC]).?

Being principles common to many national legal systems and recognized under
public international law, the prohibitions of abuse of rights and abuse of process
may be recognized as general principles of law that may be applied by an arbitral
tribunal, irrespective of the seat of the arbitration or the applicable law. Because
abuse of rights looks beyond the literal application of the black letter law, it is
perfectly suited to tackle circumstances in which parties to international arbitra-
tions engage in tactics that do not violate any hard and fast rules, but which are
nevertheless objectionable in the particular circumstances of the case.

In a number of reported cases, investment treaty tribunals have relied on
principles of abuse of rights and abuse of process to sanction situations in which
claimant investors have exercised their procedural rights in a manner that
undermines the arbitral process.’*

The decision in Phoenix Action v Czech Republic was the first award in which an
investment treaty tribunal dismissed an entire claim based on a finding that the
claimant had committed an abuse of right.’” In that case, a former Czech national,
Mr Beno, created the claimant company Phoenix Action in 2002 under Israeli law
and caused it to acquire an interest in two Czech companies, which were
ultimately owned by members of his family and which were involved in ongoing
disputes in the Czech Republic. Two months after the acquisition, Phoenix Action
initiated ICSID arbitration pursuant to the Israel Czech Republic BIT. One of the
companies was subsequently sold back to its original owner for the same price
paid by Mr. Beno in 2002. The Czech Republic objected to the tribunal’s
jurisdiction on the ground that Phoenix Action had not made any ‘investment’
within the meaning of Article 25(1) of the ICSID Convention or Articles 1 and 7
of the Israel Czech Republic BIT,’® and raised a further, alternative objection that
the case should be dismissed as Phoenix Action had committed an ‘abuse of the
corporate structure’.”’

The Phoenix tribunal considered the main issue pertaining to its jurisdiction to
be whether the dispute was connected with any investment.’® After reviewing the
criteria for an investment under Article 25(1) of the ICSID Convention set out in
Salini v Morocco, the tribunal supplemented the test with the further requirement
that ‘only investments that are made in compliance with the international
principle of good faith and do not attempt to abuse the system [should be]

°1 Sir Robert Jennings QC and Sir Arthur Watts KCMG QC (eds), Oppenheim’s International Law (9th edn, OUP
2009) 407.

92 Robert Kolb, ‘General Principles of Procedural Law’ in Andreas Zimmermann and others (eds), The Statute of
the International Court of Fustice, A Commentary (OUP 2006) 831, para 65.

3 See eg Fisheries Case (United Kingdom v Norway) [1951] ICJ 3; Case of Certain Norwegian Loans (France v
Norway) [1957] ICJ Rep 9; Nottebohm Case (Liechtenstein v Guatemala) [1955] 1CJ 1; 12 Gabcikovo Nagymaros Project
(Hungary v Slovakia) [1997] ICJ Rep 7.

4 For a recent review of this case law, see Philip Morris (n 18) paras 538 to 554.

95 Phoenix Action (n 47).

¢ ibid para 38.

7 ibid para 40.

8 ibid para 73.
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protected’.?® According to the tribunal, the ‘unique goal’ of Phoenix Action’s
acquisition of the Czech companies ‘was to transform a pre-existing domestic
dispute into an international dispute’ which was ‘not a bona fide transaction and
[could not] be a protected investment under the ICSID system’.'?°

The tribunal invoked the notion of abuse of rights to justify its conclusion that
Phoenix Action’s purchase of the companies was not an investment within the
meaning of Article 25(1) of the ICSID Convention. According to the tribunal, the
rearrangement of assets within the same family was ‘aimed at creating a legal
fiction in order to gain access to ICSID’ and °[a]ll the elements analysed lead to

the same conclusion of an abuse of right’. The tribunal continued:

If it were accepted that the Tribunal has jurisdiction to decide Phoenix’s claim, then any
pre-existing national dispute could be brought to an ICSID tribunal by a transfer of the
national economic interests to a foreign company in an attempt to seek protections under
a BIT. Such transfer from the domestic arena to the international scene would ipso facto
constitute a ‘protected investment’ — and the jurisdiction of BIT and ICSID tribunals
would be virtually unlimited.'®!

Whether the Phoenix tribunal was correct that Article 25(1) of the ICSID
Convention includes a requirement that investments be made in good faith is
beyond the scope of this discussion: it suffices to note here that this requirement
does not seem to have been contemplated by the drafters of the ICSID
Convention.'®® In light of its finding that Phoenix Action had not made a
protected investment, the tribunal’s reliance on the notion of abuse of process was
not strictly necessary. However, the rearrangement of assets within the same family
with the goal of gaining access to ICSID jurisdiction over an on-going domestic
dispute would qualify as an abuse of process. As the Phoenix tribunal acknowl-
edged, the doctrine of abuse of process would offer a powerful tool to preclude
parties from engaging in these types of strategies.

The principle of abuse of process was also applied in the recent case of Renée
Rose Levy.'®® In this case, a group of companies owned by the Levy family
acquired shares in Gremcitel, a local company, which acquired rights to develop
tourism and real estate projects on Peru’s Pacific coast. Less than one month
before the Peruvian government passed a resolution that allegedly frustrated the
investment, the family transferred the majority interest in the company to Renée
Rose Levy, the only French national in the family. Ms Levy and Gremcitel then
initiated ICSID arbitration under the France Peru BIT.

The tribunal held that Ms Levy’s claim fulfilled the jurisdictional requirements
under the ICSID Convention and the BIT because she had both the requisite
nationality under the French Peru BIT and had acquired her investment before
the dispute had crystallized.!®* The tribunal nonetheless declined jurisdiction
based on its separate finding that a ‘striking proximity of events’ exists between the
transfer of shares in Gremcitel to Ms Levy and the issuing and publication of the

9 ibid para 113.

100 ibid para 142.

101 jbid para 144 (emphasis added).

102 gee eg Saba Fakes (n 27).

103 Renée Rose Levy and Gremcitel SA v Republic of Peru, ICSID Case No ARB/11/17, Award (9 January 2015)
[Gabrielle Kaufmann Kohler (President), Eduardo Zuleta and Raul Vinuesa].

104 ibid para 63.
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resolution of the Peruvian government. Having reviewed the evidence, it found
that ‘the Levys could foresee the 2007 Resolution as a very high probability when
Ms Levy was inserted into Gremcitel’s ownership’ and accordingly, ‘the only
reason for the sudden transfer of the majority of the shares in Gremcitel to Ms
Levy was her nationality’.'”® Noting that the claimants could furnish no
reasonable explanation for the timing of the share transfer, the tribunal concluded
that ‘the corporate restructuring by which Ms. Levy became the main shareholder
of Gremcitel ... constitutes an abuse of process’ and declined jurisdiction on this
basis.!%°

Technically speaking, the notion at play in the Renée Rose Levy case was fraus
legis (fraude a la lot), a principle which makes unlawful any act designed to evade a
law while in apparent conformity with its letter.'®” In France, the theory of fraude
a la lot derives from the seminal case of the Court of Cassation, Princesse de
Bauffremont,'°® where Princesse de Bauffremont acquired German nationality in
order to obtain a divorce under German law, at a time when divorces were not
permitted under French law. Neither the Princesse’s acquisition of German
nationality, nor the transfer of assets to Ms Levy, were illegal per se. However, in
both cases the claimants acquired their rights in order to obtain a benefit to which
they should otherwise not have been entitled, in violation of the spirit of the law.
The insertion of Ms Levy into the ownership structure of the family’s investment
in Peru was done in contemplation of the dispute and thus qualifies as a fraus
legis.**°

The prohibition of abuse of rights and abuse of process is applicable outside the
specific context of investment treaty arbitration. For instance, where a party seeks
to secure its preferred venue by submitting only a portion of its claims to a first
tribunal, and its remaining claims to a second tribunal, the second tribunal could
refuse to hear the claims if it concludes that the party’s exercise of its rights had
the sole purpose of evading the jurisdiction of the first tribunal, and would be
manifestly unfair to the respondent to those claims. As we have seen, such a
conclusion could not be reached through the literal application of existing
substantive or procedural rules and, at least in the context of international
arbitration, could not be remedied through the doctrine of /s pendens or by
imposing on the parties a duty to concentrate their arguments or claims in a single
proceeding. An arbitrator’s recourse to the abuse of process principle could
similarly allow for the dismissal of claims initiated for purposes ulterior to the
resolution of a genuine dispute, such as for media attention or in order to harass
or exert pressure; something that results in the misuse of the arbitral procedure.

105 Ms Levy also presented evidence to the Tribunal to prove that she had acquired shares in the company two years
(instead of one month) before Peru had passed its resolution. The Tribunal held that these documents were ‘utterly
misleading’: at the hearing, it was revealed that Ms Levy had asked a notary to backdate her notarization of a
corporate resolution that she had fabricated for this purpose. This conduct amounts to pure fraud and need not be
addressed using the notion of abuse of process; ibid para 194.

106 ibid para 195.

107 See José Vidal, Essai d’une théorie générale de la fraude en droit frangais (These Toulouse 1957); B Audit, La fraude
a la loi (Paris 1974); Pierre Mayer and Vincent Heuzé, Droit international privé (11th edn, LGDJ 2014) 191 ff.

108 Cass Civ 18 mars 1978.

109 The question arises in the context of investment treaty arbitration whether abuse of process should be addressed
as an issue relating to the arbitral tribunal’s jurisdiction, or relating to the admissibility of the investor’s claims. The
answer will vary depending on the case, and the specific rule whose spirit is alleged to have being violated.
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IV. CONCLUSION

The panoply of new litigation tactics adopted by parties will continue to call for
arbitral tribunals to apply and refine the doctrine of abuse of process in
international arbitration. The continued application of the concept is a perfect
illustration of how the law evolves in any given field. Where certain types of
conduct generate a sense of unease, they are first addressed through the
application of general principles such as ‘abuse of rights’ or ‘good faith’. Over
time, new legal rules will emerge that are specifically designed to tackle particular
types of procedural conduct. One would expect the same development to take
place in the field of international arbitration with respect to abuse of process.

In the meantime, the least one could say is that arbitrators should not take
parties’ allegations at face value and should look beyond the literal application of
the law to consider the entire context of a party’s conduct. In order words, arbitral
naiveté is not in order in contemporary arbitral practice.

Annex 175






PCA Case No. 2012-12
IN THE MATTER OF AN ARBITRATION
BEFORE A TRIBUNAL CONSTITUTED IN ACCORDANCE WITH THE AGREEMENT
BETWEEN THE GOVERNMENT OF HONG KONG AND THE GOVERNMENT OF
AUSTRALIA FOR THE PROMOTION AND PROTECTION OF INVESTMENTS,
SIGNED ON 15 SEPTEMBER 1993 (THE “TREATY?”)
-and-
THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW RULES OF
ARBITRATION AS REVISED IN 2010 (“UNCITRAL RULES”)

-between-

PHILIP MORRIS ASIA LIMITED

(“Claimant™)

-and-

THE COMMONWEALTH OF AUSTRALIA

(“Respondent”, and together with the Claimant, the “Parties™)

AWARD ON JURISDICTION AND ADMISSIBILITY

17 December 2015

ARBITRAL TRIBUNAL

Professor Karl-Heinz Bockstiegel (President)
Professor Gabrielle Kaufmann-Kohler
Professor Donald M. McRae

REGISTRY

Dr. Dirk Pulkowski
Permanent Court of Arbitration

PCA 157710

Annex 176



PCA Case N° 2012-12
Award on Jurisdiction and Admissibility

TABLE OF CONTENTS
LEGAL REPRESENTATIVES OF THE PARTIES ........ccoiiiiiciceee \%
LIST OF DEFINED TERMS ..ottt VI
I INTRODUGCT ION. ...ttt b ettt b ettt ettt bbbt et 1
AL THE CLAIMANT Lot b bbb bbb eb e n e 1
B, THE RESPONDENT ...utitttttttetistetestete sttt sttt e bbbt e e bbb e e b e b e st b st b et b e e b et b e e et et n et 1
C.  BACKGROUND TO THE DISPUTE ...ttt sttt bbbt 1
Il.  PROCEDURAL HISTORY ..ottt e 3
A.  COMMENCEMENT OF THE ARBITRATION AND FIRST PROCEDURAL MEETING ......ccccvrvevirreiiriennnn 3
B.  PLACE OF ARBITRATION, CONFIDENTIALITY REGIME AND BIFURCATION OF PROCEEDINGS ....... 6
C.  DOCUMENT PRODUCTION, SUBMISSIONS AND HEARING ON PRELIMINARY OBJECTIONS............. 8
I, THE PARTIES REQUESTS .....oiiiiiiiiiiee s 14
A.  THE CLAIMANT S REQUEST ...ututitiiiiisteuistesisteeste et et eese st sse st sb st sb ettt n b et e e e 14
B.  THE RESPONDENT’S REQUEST ....ccuiiitiietiieiiiteiestesist ettt ettt 15
IV. STATEMENT OF FACTS ...ttt 15
A.  THE PHILIP MORRIS INTERNATIONAL GROUP OF COMPANIES ......cociiiiiiiriiniiinieiesieseeiesneesneie e 15
B.  THE WORK OF THE NATIONAL PREVENTATIVE HEALTH TASKFORCE (NPHT)....ccccviiiiiie. 17
C.  RESPONSES TO THE NPHT’S WORK AND THE CHANGE IN GOVERNMENT IN AUSTRALIA .......... 19
D.  THE PROPOSED RESTRUCTURING AND PLAN TO INTRODUCE PLAIN PACKAGING MEASURES....25
E. INTRODUCTION OF THE TOBACCO PLAIN PACKAGING BILL 2011 .....cociiiiiiiiiiiincec s 31
V. THE PARTIES’ ARGUMENTS IN RESPECT OF THE RESPONDENT’S
PRELIMINARY OBJIECTIONS ..ottt 34
A.  WHETHER THE CLAIMANT HAS EXERCISED CONTROL WITHIN THE MEANING OF ARTICLE 1(e)
OF THE TREATY SINCE 2001.......ciiiiiiiiiiiie i 36
1. The Meaning of “Controlled” ..o 36
(@) The Meaning of the Term “Controlled” in Accordance with Article 31 VCLT ......36
The Claimant’s POSTEION..........eiieiiiiee ittt sreeneeseeeneas 37
The RespoNdent’s POSITION ........ciiiiiiiieieiiiie e 43
(b)  The Meaning of the Term “Controlled” in Light of other Arbitral Awards............ 46
The ResSpONdent’s POSITION .........cciiiiiiieieeesie ettt sne s 46
The Claimant’™s POSITION. ........ciiiiiiiiice bbb 48
2. Evidence of Management Oversight for the Purposes of Establishing “Control”............. 50
The ResSpONdent’s POSITION .........coiiiiiiiiii ettt nne s 50
The Claimant’s POSTEION.........oiieiieee sttt seeenee e nneas 54
3. Notification Requirement UNAer FATA ... e 58
The ResSpONdent’s POSITION .........coiiieiiieii ettt nne s 58
The Claimant’s POSTEION..........oiieiieee sttt ere e e e s 59
B.  WHETHER THE CLAIMANT’S INVESTMENT HAS BEEN ADMITTED UNDER AUSTRALIAN LAW AND
INVESTMENT POLICIES ...ttt bttt ettt 60
1. Meaning of “admitted by the other Contracting Party subject to its law and investment
010 LT =TSRSS 60
The ResSPONdeNnt’S POSITION .........coiiiiiiiiiieie et ene s 61
PCA 157710 i

Annex 176



PCA Case N° 2012-12
Award on Jurisdiction and Admissibility

The Claimant’s POSTEION.........eiiriiiiee sttt seeeneas 62
2. The Alleged False or Misleading Information in the Foreign Investment Application.....62
(@) Information Required to Be Submitted Pursuant to the FATA ... vevicvieneen, 62
The RespoNdent’s POSITION .........cccciiiiiiiiicie sttt s ane s 62
The Claimant’s POSTEION. ........ciuriiiiee ettt e seeeneas 65
(b) Information Regarding the Prospect of a BIT Claim ..........ccccccovevviieicie i, 67
The RespoNdent’s POSITION .........cccviviiiiiiicie st 67
The Claimant’™s POSITION. ........cviiiiiiieiceeese e 71
(c) Information Regarding the Consideration to Be Paid by PM Asia..........cc.cccu....... 75
The ResSPONdent’S POSITION .........coiiiiiiiiiieeee ettt eneas 75
The Claimant’™s POSITION. ...ttt 76
(d) Completeness of the Foreign Investment Application .............cccccevvvveiiie e, 77
The ResSPONdENnt’S POSITION .........coiiiiiiieeieieeie ettt eneas 77
The Claimant’™s POSITION. ........cuiiiiiiiiieeses et 77
3. Domestic Law Consequences of the Alleged Violations of the FATA ... 78
(&) Invalidity of the Foreign Investment Application ..........ccccoovvviieneiceeiene e 79
The ResSPONdent’S POSITION .........coiiiiiiiiiieiese et ene s 79
The Claimant’s POSTEION. .........ooieiiiiee ittt see s seeeneas 80
() N [T o (o £ To g F= LI =t o] SR 82
The Respondent’s POSITION .........cccviiiiiiiiiec st 82
The Claimant’s POSTEION.........eiieiiiiee sttt enee e eneas 83
(€)  ““AdMISSION TN FACE ...ttt 84
The Respondent’s POSITION .........cccoiieiiiiiici st 84
The Claimant’s POSTEION..........eiiiiiiiee ettt enee e eneas 85
4. International Law Consequences of the Alleged Violations of the FATA .........ccccveiees 87
(@)  Whether the Respondent “Tolerated™ the Claimant’s Violations of Australian
0 PSSR 88
The RespoNdent’™s POSITION .........coiiiiiieieiiise e 88
The Claimant’s POSTTION........c.oiieiiieie ettt eneesee e s 88
(b)  The Impact of “Technical” Violations of Australian Law on the Admission of the
INVESTMENL. ...ttt st st sttt beesbeenree s 88
The Respondent’s POSITION .........cccciiiiiiiii ittt sae s 88
The Claimant’s POSTEION.........eoieieiiee ettt sreeneeseeeneas 89

C. WHETHER THE CLAIMANT’S CLAIM RELATES TO A PRE-EXISTING DISPUTE THAT FALLS
OUTSIDE THE TRIBUNAL’S JURISDICTION OR OTHERWISE CONSTITUTES AN ABUSE OF RIGHT .91

1. The Ratione TeMPOriS ATQUMENT. ......c..oiiiiiiiiee et see et ee e see e eneeseeeneas 92
(@) The Application of Article 10 of the Treaty to Existing DiSputes............cc.ceevvene.n. 92
The Respondent’s POSITION .........cccciieiiiiiicie sttt nne s 92
The Claimant’s POSTEION.........uiuriiiiee ettt see e 95
(b) Legal Test for Establishing the Existence of @ “Dispute™..........cccccevvveievvsieeniennnn, 98
The RespoNdent’s POSITION .........cccoiiiiiiiiiicie sttt ane s 98
The Claimant’™s POSITION. ........cuiiiiiiiecies e 103
(c) Evidence Concerning the Time When the Parties’ Dispute Ar0Se .........c.cceevervnee. 109
The RespoNdent’s POSITION .........cccvciviiiiieie st 109
The Claimant’™s POSITION. ........cuiiiiiiieies e 112
2. The Abuse of RIght ArQUMENT.........c.ociiiiieie e 114
(&) Content of the Abuse of Right DOCLINE.........ccceiiiiiiiiiie e 114
PCA 157710 ii

Annex 176



PCA Case N° 2012-12
Award on Jurisdiction and Admissibility

The ResSpONdent’s POSITION .........cccoiiiiiiiieieeie et 114
The Claimant’™s POSITION. .........cuiiiiiieees e 119
(b)  The ““Foreseeability” CriterioN..........ccoceeieiiiieiest e 123
The ResSpONdent’s POSITION .........cocoiiiiiiieeiece et 123
The Claimant’™s POSITION. .........uiiiiiiieeie e 127
(€)  The “Motivation” CrItEIION ........ccccvereieeie e enes 132
The ReSPONdent’s POSITION .........cocviiiiiiieeeeee et 132
The Claimant’s POSIEION..........coiiiiiiee et see e 133
(d) Evidence of Foreseeability of a Dispute and of the Claimant’s Intention to Bring a
L0 = o TSR 134
The ResSpONdent’s POSITION .........cccviiiiiiieeieee ettt 134
The Claimant’™s POSITION. ........cuiiiiiiieee e 137
(e)  Evidence of the Claimant’s Motivation for Restructuring..............ccocceeevveverernne 140
The ResSpONdent’s POSITION .........cccoiiiiiiiiieieee ettt nne e 140
The Claimant’s POSITION. ........coiiiiieee et nne e 144
D.  WHETHER THE PARTIES HAVE ESTABLISHED THEIR BURDEN OF PROOF WITH RESPECT TO THE
PRELIMINARY OBJIECTIONS .....cutitititiietisteiisteiisie bttt ss ettt s ettt sb et sb bbb 147
1. Burden to Prove the Non-admission of Investment Objection ...........ccccceovviriiincnienen. 148
The ResSPONdent’s POSITION .........ccciiiiiiiieieieee et 148
The Claimant’s POSITION. .........couiiiiieesiee e see e sne e 149
2. Burden to Prove the Ratione Temporis Objection and an Abuse of Right .................... 150
The ResSPONdent’s POSITION .........cccviiiiiiiieieee ettt 150
The Claimant’s POSTEION. .........couiiiiieeie ettt nee e 151
3. Burden to Prove the Control ArgUMENT..........cooviiiiieie e 152
The Respondent’s POSITION .........cccvicviiuiiiiiecece et 152
The Claimant’s POSIEION..........couiiiiiee ettt sne e 153
VI. THE TRIBUNAL’S ANALYSIS ..ot 153
A, BURDEN OF PROOF .....cooiiiiiiiiiiiiiii s 153
B.  WHETHER THE CLAIMANT HAD CONTROLLED PML’S BUSINESS PRIOR TO THE
RESTRUCTURING ....cuttesietet ittt bbbkt bbbt b ettt 154
1. Interpretation Of “Controlled”...........coov oo 154
2. Evidence regarding CONLIOl.........ccvovoiiiice et 157
3. (O] T [155] o] o [P RT 158
C WHETHER THE CLAIMANT’S INVESTMENT HAS BEEN ADMITTED UNDER AUSTRALIAN LAW AND
INVESTMENT POLICIES ...ttt ettt ettt sttt eb e 158
1. The Admission Test under the Treaty ... 159
2. Prima facie Admission of the INVESIMENt ............ccoooiiii i 159
3. Lack of Evidence that the Investment Was Not Admitted............cccooevviiiniinininenennn. 160
4. CONCIUSTON ..t b bbbttt sttt bbb 162
D.  WHETHER THE CLAIMANT’S CLAIM FALLS OUTSIDE THE TEMPORAL SCOPE OF ARTICLE 10 OF
THE TREATY Lottt b bbbt eb e 162
E.  WHETHER THE CLAIMANT’S INVOCATION OF THE TREATY CONSTITUTES AN ABUSE OF
RIGHTS L b et 166
1. Avrbitral Case Law Regarding “Abuse of RightS” ..o 167
2. The Restructuring in the Context of Political Developments..........cccccovcvvieiviiviieenennnnn 170
3. The Cogency of PM Asia’s Alleged Other Reasons for Restructuring ............ccocceeuene.. 176
4 CONCIUSTON ...ttt b bbbttt be bbb 184
PCA 157710 iii

Annex 176



PCA Case N° 2012-12
Award on Jurisdiction and Admissibility

F. COSTS OF ARBITRATION ... teeeeeeeeeeteeeseeeeseeesaeesaeesaseessereesaeeeseneesaseesseeesasessaiseesareessreesareesanees 185
AV 1 T B ] =0 1] 0]\ TR 186
PCA 157710 iv

Annex 176



PCA Case N° 2012-12
Award on Jurisdiction and Admissibility

Claimant was to have acquired its investment by the date of enactment of the TPP Act, i.e. by
21 November 2011. The Tribunal observes that, whether the Tribunal refers to the date when
the restructuring was decided (3 September 2010) or when it was completed (23 February
2011), both events occurred before the date of the enactment of the TPP Act.

534. Therefore, and without prejudice to its later finding on abuse of rights, the Tribunal concludes

that the requirements for the Tribunal’s jurisdiction ratione temporis are met.

E. WHETHER THE CLAIMANT’S INVOCATION OF THE TREATY CONSTITUTES AN ABUSE OF
RIGHTS

535. Finally, the Tribunal must address whether the invocation of the Treaty by the Claimant

constitutes an abuse of rights under the present circumstances.

536. The essence of the Respondent’s position is as follows. The doctrine of abuse of rights delimits
the tribunal’s jurisdiction as defined by the consent of the Parties to the Treaty.}%*® While the
Respondent accepts that it must meet the burden establishing an abuse, it does not accept that
there is a presumption that the Claimant acted in good faith in bringing its claim, in undergoing
a corporate restructuring and subsequently relying on Treaty protections.!®* According to the
Respondent, there is no case law to support this contention.’® Rather, cases hold that the
entitlement of the Claimant to bring a claim under the Treaty is circumscribed by the scope of
the consent of the parties to the Treaty, and such consent and its scope cannot be presumed, but
instead must be positively established.!®® In discharging the burden of proof, the Respondent
does not need to meet an exceptionally high evidentiary standard,’®*’ such as a standard of
“egregious conduct”.2%® The case law indicates that an abuse of right can be found where a
corporate restructuring is motivated wholly or partly by a desire to gain access to treaty
protection in order to bring a claim in respect of a specific dispute'®® that, at the time of the

restructuring, exists or is foreseeable.’®? In these circumstances, the restructuring is intended to

1043 Respondent’s Reply on Preliminary Objections, para. 443.
1044 Respondent’s Reply on Preliminary Objections, para. 450.
1045 Respondent’s Reply on Preliminary Objections, paras 447-448.
1046 Respondent’s Reply on Preliminary Objections, para. 448.
1047 Respondent’s Reply on Preliminary Objections, para. 458.
1048 Respondent’s Reply on Preliminary Objections, para. 458.
1049 Respondent’s Reply on Preliminary Objections, paras 455, 508.

1050 Respondent’s Reply on Preliminary Objections, para. 466.
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create an unfair advantage for the foreign investor because the investor has no intention of

performing any economic activity in the host State.1%%*

537. The Claimant argues that the application of the doctrine of abuse of rights results in depriving a
claimant of rights that otherwise fall squarely within the jurisdiction of the tribunal 1%? Such a
deprivation is to be made only in exceptional circumstances.®® To meet the burden of proof,
the Respondent must overcome a presumption in favour of the Claimant that it has brought its
claim in good faith.1%* The threshold for establishing an abuse of rights is that of compelling
evidence of egregious bad faith akin to fraud.!*> “Foreseeability” is not relevant to establishing
abuse of rights—the critical test is bad faith.1%¢ To the extent that foreseeability is relevant, it
must be to a very high standard of probability. The “motivation” of an investor is indeed a
criterion of abuse of rights. However, bad faith does not exist by virtue of a mere corporate
restructuring with a view to taking advantage of Treaty protections. Such normal business

practice meets neither the standard of “egregious” conduct nor that of bad faith.2%’

1. Arbitral Case Law Regarding “Abuse of Rights”

538. The present case is by no means the first investment arbitration in which it is disputed whether a
BIT claim brought shortly after restructuring is admissible. Therefore, the Tribunal considers

that it is appropriate to review the relevant case law on this point.

539. As a preliminary matter, it is clear, and recognised by all earlier decisions that the threshold for
finding an abusive initiation of an investment claim is high. It is equally accepted that the notion
of abuse does not imply a showing of bad faith. Under the case law, the abuse is subject to an
objective test and is seen in the fact that an investor who is not protected by an investment treaty
restructures its investment in such a fashion as to fall within the scope of protection of a treaty
in view of a specific foreseeable dispute. Although it is sometimes said that an abuse of right
might also exist in the case of restructuring in respect of an existing dispute, if the dispute

already exists, then a tribunal would normally lack jurisdiction ratione temporis.

1051 Respondent’s Reply on Preliminary Objections, para. 491.

1052 Claimant’s Counter-Memorial on Preliminary Objections, para. 323.
1053 Claimant’s Counter-Memorial on Preliminary Objections, para. 323.
1054 Claimant’s Rejoinder on Preliminary Objections, para. 324.

1055 Claimant’s Counter-Memorial on Preliminary Objections, para. 336.
105 Claimant’s Counter-Memorial on Preliminary Objections, paras 345.

1057 Claimant’s Counter-Memorial on Preliminary Objections, para. 337.
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540. A detailed examination of the relevant cases reveals the following considerations in connection
with the legal test for an abuse of right. Among these, it is first and foremost uncontroversial

that the mere fact of restructuring an investment to obtain BIT benefits is not per se illegitimate.

541. In Tidewater v. Venezuela, the tribunal said:

184. [I]t is a perfectly legitimate goal and no abuse of an investment protection treaty
regime, for an investor to seek to protect itself from the general risk of future disputes with
a host [S]tate in this way.1%%®

542. In Mobil Corporation v. Venezuela, the tribunal said:

204. The aim of the restructuring of their investments in Venezuela through a Dutch
holding was to protect those investments against breaches of their rights by the Venezuelan
authorities by gaining access to ICSID arbitration through the BIT. The tribunal considers
that this was a perfectly legitimate goal as far as it concerned future disputes.1%°

543. In asimilar vein, the tribunal in Gremcitel v. Peru said:

184. In the Tribunal’s view, it is now well-established, and rightly so, that an organization
or reorganization of a corporate structure designed to obtain investment treaty benefits is
not illegitimate per se, including where this is done with a view to shielding the investment
from possible future disputes with the host [S]tate.1%¢

544. In Aguas del Tunari SA v. Bolivia, the tribunal observed:

... [T]o the extent that Bolivia argues that the December 1999 transfer of ownership was a

fraudulent or abusive device to assert jurisdiction under the BIT, that:... (d) it is not
uncommon in practice and—absent a particular limitation—not illegal to locate one’s
operation in a jurisdiction perceived to provide a beneficial regulatory and legal
environment in terms, for example, of taxation or the substantive law of the jurisdiction,
including the availability of a BIT 106

545. At the same time, it may amount to an abuse of process to restructure an investment to obtain
BIT benefits in respect of a foreseeable dispute. After commenting that it is legitimate for an
investor to seek to protect itself from the general risk of future disputes, the tribunal in

Tidewater v. Venezuela went on to say:

1058 Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., Twenty Grand Offshore, L.L.C., Point
Marine, L.L.C., Twenty Grand Marine Service, L.L.C., Jackson Marine, L.L.C. and Zapata Gulf Marine
Operators, L.L.C. v. The Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/5, Decision on
Jurisdiction, 8 February 2013 (“Tidewater Decision on Jurisdiction”), para. 184.

1059 Mobil Corporation, Venezuela Holdings, B.V., Mobil Cerro Negro Holding, Ltd., Mobil Venezolana de
Petréleos Holdings, Inc., Mobil Cerro Negro, Ltd., and Mobil Venezolana de Petrdleos, Inc. v. Bolivarian
Republic of Venezuela, ICSID Case No. ARB/07/27, Decision on Jurisdiction, 10 June 2010 (“Mobil
Corporation Decision on Jurisdiction™), para. 204.

1060 Gremcitel Award, para. 184.

1061 Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s
Obijections to Jurisdiction, 21 October 2005, para. 330.
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At the heart, therefore, of this issue is a question of fact as to the nature of the dispute
between the parties, and a question of timing as to when the dispute that is the subject of
the present proceedings arose or could reasonably have been foreseen... If the Claimants’
contentions are found to be correct as a matter of fact, then, in the view of the Tribunal, no
question of abuse of treaty can arise. On the other hand, if the Respondent’s submissions on
the course of events are correct, then there may be a real question of abuse of treaty.

[...]

But the same is not the case in relation to pre-existing disputes between the specific
investor and the [S]tate. Thus, the critical issue remains one of fact: was there such a pre-
existing dispute?1062

546. The point was reiterated in Mobil Corporation v. Venezuela:

205. With respect to pre-existing disputes, the situation is different and the Tribunal
considers that to restructure investments only in order to gain jurisdiction under a BIT for
such disputes would constitute, to take the words of the Phoenix Tribunal, “an abusive
manipulation of the system of international investment protection under the ICSID
convention and the BITs".1063

547. The tribunal in Pac Rim v. El Salvador elaborated on this point, setting out a test for

distinguishing between a general risk of future disputes and a specific dispute, stating:

2.99. [...] In the Tribunal’s view, the dividing-line [between legitimate restructure and an
abuse of process] occurs when the relevant party can see an actual dispute or can foresee a
specific future dispute as a very high probability and not merely as a possible
controversy. 1064

548. The Gremcitel tribunal posited a simpler test stating:

185. However, a restructuring carried out with the intention to invoke the treaty’s
protections at a time when the dispute is foreseeable may constitute an abuse of process
depending on the circumstances.1%

549. The principle that a restructuring undertaken to gain treaty protection in light of a specific
dispute can constitute an abuse was reiterated in Lao Holdings v. Laos in the following terms:

70. The Tribunal considers that it is clearly an abuse for an investor to manipulate the
nationality of a company subsidiary to gain jurisdiction under an international treaty at a
time when the investor is aware that events have occurred that negatively affect its
investment and may lead to arbitration. In particular, abuse of process must preclude
unacceptable manipulations by a claimant acting in bad faith who is fully aware prior to the
change in nationality of the “legal dispute,” as submitted by the Respondent. 066

550. While they admit that, under certain circumstances, a restructuring may constitute an abuse,
investor-State tribunals have set a high threshold for finding an abuse of process, requiring
proof of the foreseeability of the claim and depending on the particular circumstances of each
case. The Tidewater tribunal said:

1062 Tidewater Decision on Jurisdiction, paras 145-146 and 184.

1063 Mobil Corporation Decision on Jurisdiction, para. 205.

1064 Pac Rim Decision on the Respondent’s Jurisdictional Objections, para. 2.99.
1065 Gremcitel Award, para. 185.

1066 | ao Holdings N.V. v. Lao People’s Democratic Republic, ICSID Case No. ARB(AF)/12/6, Decision on
Jurisdiction, 21 February 2014, para. 70.

PCA 157710 169

Annex 176



PCA Case N° 2012-12
Award on Jurisdiction and Admissibility

147. [ulnder general international law as well as under ICSID case law, abuse of right is to
be determined in each case, taking into account all the circumstances of the case...1%"

551. That statement was reiterated in Mobil Corporation v. Venezuela.%%®

552. The requirement of a high threshold was articulated by the Chevron (I) tribunal in the following
terms:

143. ... [I]n all legal systems, the doctrines of abuse of rights, estoppel and waiver are
subject to a high threshold. Any right leads normally and automatically to a claim for its
holder. It is only in very exceptional circumstances that a holder of a right can nevertheless
not raise and enforce the resulting claim. The high threshold results from the seriousness of
a charge of bad faith amounting to abuse of process. As Judge Higgins stated in her 2003
Separate Opinion in the Oil Platforms case, there is “a general agreement that the graver the
charge the more confidence must there be in the evidence relied on.”20%°

553. A similar approach was taken by the tribunal in Gremcitel when it said:

186. As for any abuse of right, the threshold for a finding of abuse of process is high, as a
court or tribunal will obviously not presume an abuse, and will affirm the evidence of an
abuse only “in very exceptional circumstances”. Furthermore, as the Tribunal in Mobil v.
Venezuela stated, “[u]nder general international law as well as under ICSID case law, abuse
of right is to be determined in each case, taking into account all the circumstances of the
case. 1070

554. Despite the variations in the formulations used in the decisions just quoted, this Tribunal
considers that case law has articulated legal tests on abuse of right that are broadly analogous,
revolving around the concept of foreseeability.2°’* In the Tribunal’s view, foreseeability rests
between the two extremes posited by the tribunal in Pac Rim v. El Salvador—*"a very high
probability and not merely a possible controversy”. On this basis, the initiation of a treaty-based
investor-State arbitration constitutes an abuse of rights (or an abuse of process, the rights abused
being procedural in nature) when an investor has changed its corporate structure to gain the
protection of an investment treaty at a point in time when a specific dispute was foreseeable.
The Tribunal is of the opinion that a dispute is foreseeable when there is a reasonable prospect,
as stated by the Tidewater tribunal, that a measure which may give rise to a treaty claim will

materialise. The Tribunal will now apply this test to the facts of the case.

2. The Restructuring in the Context of Political Developments

555. Both Parties have presented long timelines of events, which need to be taken into account. In

the following paragraphs, the Tribunal will juxtapose developments occurring at the corporate

1067 Tidewater Decision on Jurisdiction, para. 147.
1068 Mobil Corporation Decision on Jurisdiction, para. 177.

1069 Chevron Corporation (USA) and Texaco Petroleum Company (USA) v. The Republic of Ecuador,
UNCITRAL, PCA Case No. 34877, Interim Award, 1 December 2008, para. 143.

1070 Gremcitel Award, para. 186.

1071 See also Gremcitel Award, fn. 219.
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reforms, including the intention to introduce legislation to mandate plain packaging of tobacco
products.’® On 24 June 2010, then-Deputy Prime Minister Julia Gillard replaced Prime
Minister Rudd, and at her first press conference, she indicated *“a willingness to revise the
policies of the Rudd Government”.2%! There was however no specific reference to the fate of
plain packaging legislation. On 7 July 2010, the Australian Government published a timetable
which showed that the plain packaging legislation would be ready for introduction before
30 June 2011 and would be fully implemented by 1 July 2012.1%2 The House of Representatives
was dissolved on 19 July 2010.1083

558. E-mail exchanges dated 26-29 July 2010 between the PMI Group and the Claimant’s solicitors
reveal that PMI was advised ||| G ' -ccition,
the Tribunal observes that the Claimant was aware that the Gillard Government would pursue
the plain packaging policy and that there were no indications that a newly elected Labor
Government would discard plain packaging plans as articulated by the former Prime

Minister.1084

559. On 4 August 2010, at the height of the federal election campaign, the Hon. Tony Abbott MP,
then leader of the Liberal Party and the Leader of Opposition, said that “if we are returned on
the 21% August, we will certainly consider going ahead with the Government’s plain packaging
for cigarettes”.1%° At the same time, when the PMI Group requested legal advice_
16 August 2010, the Coalition Shadow Health Minister, Peter Dutton, reiterated his opposition

to the plain packaging legislation and stated “we haven’t seen any legislation from the

1080 Prime Minister, “Anti-Smoking Action” (Media Press Release, 29 April 2010) (Exhibit C-120);
Transcript of Joint Press Announcement of Opposition Leader The Hon. Tony Abbott MP, The Hon.
Scott Morrison MP and The Hon. Louise Markus MP (29 April 2010) (Exhibit C-117).

1081 Wanna John, Political Chronicles — Commonwealth of Australia: July to December 2010, Australian
Journal of Politics and History, Vol. 57, No. 2 (2010) (Exhibit C-136).

1082 Australian Government, “A National Health and Hospitals Network for Australia’s Future: Delivering the
Reforms” (7 July 2010), p. 45 (Exhibit R-672).

1083 parliament of Australia Research Paper No. 8, 2011-12, “2010 Federal Election: a brief history” (Exhibit
C-189).

1084 Respondent’s Reply on Preliminary Objections, para. 58; Email [JJij (Franchise Partners) to |}
(PM Group), “Plain packaging issue we spoke about” (26 July 2010) (Exhibit R-774).

1085 Respondent’s Reply on Preliminary Objections, para. 60; S. Benson, “Abbott smoke signal — Australia
Decides 20107, The Daily Telegraph (5 August 2010) (Exhibit R-695).
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567. The Tribunal wishes to make two further general but at the same time case-specific
considerations. First, in this case a period of 19 months passed between the announcement of
the intention to legislate and the passage of the actual legislation. However, the length of time it
takes to legislate is not a decisive factor in determining whether the legislation is foreseeable.
The Tribunal notes that democratic States often have long legislative processes involving
consultations with a variety of stakeholders. In this case, the process, which led to the approval
of the TPP Act, was transparent, involving preliminary reports and consultations and
discussions with all stakeholders, including the tobacco companies. However, this does not
make the outcome any less foreseeable than in the case of a State that does not have the same
sort of democratic oversight of the legislative process and might enact legislation almost

overnight.

568. Second, in April 2010, long before the restructuring, the Australian Government announced that
it would introduce Plain Packaging Measures and never withdrew from that position even
though political leaders changed and the Government became a minority government. What
became uncertain was not whether the Government intended to introduce plain packaging, but
whether the Government could maintain a majority or would be replaced. But that is a difficulty
which any minority government faces, and if it were treated as a basis for saying that there was
no reasonable prospect of a dispute, then there would be one rule for majority governments and
another for minority governments, which would create particular difficulty for States whose

electoral processes can result in minority governments.

569. The Tribunal thus concludes that, at the time of the restructuring, the dispute that materialised
subsequently was foreseeable to the Claimant. Indeed, at least after the 29 April 2010
announcement, it was reasonably foreseeable that legislation equivalent to the Plain Packaging

Measures would eventually be enacted and, consequently, a dispute would arise.

3. The Cogency of PM Asia’s Alleged Other Reasons for Restructuring

570. Having held that the dispute was foreseeable prior to the restructuring, the Tribunal now turns to
the Claimant’s reasons for restructuring. In this context, the Parties have discussed whether the
restructuring was solely motivated by the desire to obtain treaty protection or whether such
protection was merely an ancillary consequence of the restructuring. The Tribunal considers that
the mere fact that a company prepared for “the worst case” by seeking legal advice about a BIT
claim at an early stage would not be unusual; such conduct might simply be normal and prudent
business behaviour. In the view of the Tribunal, it would not normally be an abuse of right to
bring a BIT claim in the wake of a corporate restructuring, if the restructuring was justified

independently of the possibility of bringing such a claim. The Tribunal acknowledges the reality
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restructuring decision were not offered as witnesses by the Claimant. Nor was the Tribunal
presented with contemporaneous corporate memoranda or other internal correspondence

sufficiently explaining the business case for the restructuring in detail.

583. In this context, the Tribunal is inclined to place limited weight on Mr. Pellegrini’s testimony as
it became apparent during the hearing that Mr. Pellegrini was not familiar with details of legal
or corporate strategy. Against this background, the expert report of Professor Lys does carry
weight, especially as it remains unrebutted by other expert evidence, and Professor Lys was not

called for cross-examination.

584. Therefore, the Tribunal finds that the Claimant has not been able to prove that tax or other
business reasons were determinative for the restructuring. From all the evidence on file, the
Tribunal can only conclude that the main and determinative, if not sole, reason for the
restructuring was the intention to bring a claim under the Treaty, using an entity from Hong

Kong.

4, Conclusion

585. In view of the above considerations, the Tribunal concludes that the commencement of treaty-
based investor-State arbitration constitutes an abuse of right (or abuse of process) when an
investor has changed its corporate structure to gain the protection of an investment treaty at a
point in time where a dispute was foreseeable. A dispute is foreseeable when there is a

reasonable prospect that a measure that may give rise to a treaty claim will materialise.

586. In the present case, the Tribunal has found that the adoption of the Plain Packaging Measures
was foreseeable well before the Claimant’s decision to restructure was taken (let alone
implemented). On 29 April 2010, Australia’s Prime Minister Kevin Rudd and Health Minister
Roxon unequivocally announced the Government’s intention to introduce Plain Packaging
Measures. In the Tribunal’s view, there was no uncertainty about the Government’s intention to
introduce plain packaging as of that point. Accordingly, from that date, there was at least a
reasonable prospect that legislation equivalent to the Plain Packaging Measures would
eventually be enacted and a dispute would arise. Political developments after 29 April 2010 did
not involve any change in the intention of the Government to introduce Plain Packaging

Measures and, thus, were not such as to change the foreseeability assessment.

587. The Tribunal’s conclusion is reinforced by a review of the evidence regarding the Claimant’s
professed alternative reasons for the restructuring. The record indeed shows that the principal, if
not sole, purpose of the restructuring was to gain protection under the Treaty in respect of the

very measures that form the subject matter of the present arbitration. For the Tribunal, the

PCA 157710 184

Annex 176



PCA Case N° 2012-12
Award on Jurisdiction and Admissibility

adoption of the Plain Packaging Measures was not only foreseeable but actually foreseen by the

Claimant when it chose to change its corporate structure.

588. In light of the foregoing discussion, the Tribunal cannot but conclude that the initiation of this
arbitration constitutes an abuse of rights, as the corporate restructuring by which the Claimant
acquired the Australian subsidiaries occurred at a time when there was a reasonable prospect
that the dispute would materialise and as it was carried out for the principal, if not sole, purpose
of gaining Treaty protection. Accordingly, the claims raised in this arbitration are inadmissible

and the Tribunal is precluded from exercising jurisdiction over this dispute.

F. CoSTSs OF ARBITRATION

589. As this Interim Award (final save as to costs) comes to the conclusion that this Tribunal cannot
exercise its jurisdiction, it brings the present proceedings to an end, but for a decision on the

costs of arbitration.

590. The Tribunal will provide the Parties with an opportunity to make submissions regarding the
amounts and the allocation of the costs of the proceedings, and the Tribunal will then fix and

allocate the costs of arbitration in a final award on costs.
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527. Finally, the Claimants’ absence of diligence became apparent in the present
proceedings when they filed or produced 34 forged documents to support
their claims. These notably included two different versions of the PT RTM
and PT RTP Survey Licenses and the “copy and paste” signatures in the
Gunter Documents that were provided to Mr. Gunter by Mr. Mazak&* and
must therefore have been in the archives of PT ICD. In fact, the record
reveals that the first time the Claimants engaged in their own forensic
assessment of the disputed signatures was through its expert Dr. Strach for
the purposes of the present arbitration.8s°

D. Conclusion

528. In conclusion, the Tribunal cannot but hold that all the claims before it are
inadmissible. This conclusion derives from the facts analyzed above, which
demonstrate that the claims are based on documents forged to implement a
fraud aimed at obtaining mining rights. The author of the forgeries and fraud
is not positively identified (although indications in the record all point to
Ridlatama possibly with the assistance of a Regency insider).
Notwithstanding, the seriousness, sophistication and scope of the scheme
are such that the fraud taints the entirety of the Claimants’ investment in the
EKCP. As a result, the general principle of good faith and the prohibition of
abuse of process entail that the claims before this Tribunal cannot benefit
from investment protection under the Treaties and are, consequently,

deemed inadmissible.

529. The inadmissibility applies to all the claims raised in this arbitration, because
the entire EKCP project is an illegal enterprise affected by multiple forgeries
and all claims relate to the EKCP. This is further supported by the

Claimants’ lack of diligence in carrying out their investment.

849 Tr. (Day 7), 23:1-3, 15-17 (Cross, Gunter).

850  The Tribunal notes that the evaluation report of 2 October 2009, which analyzes the
BPK report did not involve a forensic assessment of the disputed signatures, although
the BPK report specifically raised the issue of identical signatures. Instead, the
evaluation focused on translation issues, discrepancies in registration numbers and
irregularities in maps. Analysis and Evaluation Report of the BPK Report by the
Ridlatama Group, 2 October 2009 (Exh. C-516). See further: BPK Audit Report on the
Management of Coal Mining for the Fiscal Years of 2006 and 2007 at the Regional
Government of Kutai Timur and License Area in Sangatta, 23 February 2009, pp. 4-5
(Exh. C-145). The Tribunal also notes that the due diligence conducted by Mr.
Soehandjono in 2011 consists of an illustration map depicting the licensing process
and did not consist of a forensic analysis of the signatures of the disputed documents.
Mr. Soehandjono’s EKCP Development lllustration Map and Legal Conclusions, 2011
(Exh. C-519).
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530. The conclusion reached by the Tribunal is within the scope of the present
phase of the arbitration as it was circumscribed in Procedural Orders Nos.
13, 15 and 20. In this context, the Tribunal notes in particular that it arrived
at this outcome without there being a need to address the validity of the
Exploitation Licenses as a matter of Indonesian law (see above paragraphs
232-233). 851 Indeed, whatever their validity under municipal law, the
Exploitation Licenses were embedded in a fraudulent scheme, being
surrounded by forgeries. Forged documents preceded and followed them in
time with the Re-Enactment Decrees, which under a non-authentic signature
purported to revoke the revocation of the Exploitation Licenses. The
accumulation of forgeries both before and after the Exploitation Licenses
show that, irrespective of their lawfulness under local law, the entire EKCP
was fraudulent, thereby triggering the inadmissibility of the claims under

international law.

531. The Tribunal further observes that, in light of the declaration of
inadmissibility of all the claims, it can dispense with ruling on the Claimants’
alleged substitute causes of action. Such causes of action exclusively relate
to the Claimants’ investments in the EKCP. Since the latter are tainted by

the fraud, so are the substitute claims by force of consequence.

532. Since all the claims are held inadmissible, the Tribunal considers that these
proceedings have reached their conclusion and therefore turns to the

allocation of costs.

V. COSTS
A. Parties’ positions

533. The Respondent’s incurred costs in connection with these proceedings
amounting to USD 12,328,704.18, comprising legal fees and expenses of
USD 11,528,704.18 and advance payments to ICSID of USD 800,000.8%2
These costs include (i) costs in relation to the Document Authenticity phase

of USD 9,627,863.18, comprising legal fees and expenses of

851 See also T 34 of PO15 and T 28 of PO13.

852 Respondent’s Costs Submissions of 11 December 2015; Respondent’s Reply to the
Claimants’ Costs Submissions of 23 December 2015; Letter from Tribunal to the
Parties dated 1 December 2016; Email from the Respondent to the Tribunal dated 2
December 2016 (see above note 52). See also: Respondent’s Costs Submissions of
11 June 2013.
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A/RES/49/60
Page 6

8. Furthermore States that have not yet done so are urged to
consider, as a matter of priority, becoming parties to the international
conventions and protocols relating to various aspects of international
terrorism referred to in the preamble to the present Declaration;

ITT

9. The United Nations, the relevant specialized agencies and
intergovernmental organizations and other relevant bodies must make every
effort with a view to promoting measures to combat and eliminate acts of
terrorism and to strengthening their role in this field;

10. The Secretary-General should assist in the implementation of the
present Declaration by taking, within existing resources, the following
practical measures to enhance international cooperation:

(a) A collection of data on the status and implementation of existing
multilateral, regional and bilateral agreements relating to international
terrorism, including information on incidents caused by international
terrorism and criminal prosecutions and sentencing, based on information
received from the depositaries of those agreements and from Member States;

(b) A compendium of national laws and regulations regarding the
prevention and suppression of international terrorism in all its forms and
manifestations, based on information received from Member States;

(c) An analytical review of existing international legal instruments
relating to international terrorism, in order to assist States in identifying
aspects of this matter that have not been covered by such instruments and
could be addressed to develop further a comprehensive legal framework of
conventions dealing with international terrorism;

(d) A review of existing possibilities within the United Nations
system for assisting States in organizing workshops and training courses on
combating crimes connected with international terrorism;

Iv

11. All States are urged to promote and implement in good faith and
effectively the provisions of the present Declaration in all its aspects;

12. Emphasis is placed on the need to pursue efforts aiming at
eliminating definitively all acts of terrorism by the strengthening of
international cooperation and progressive development of international law and
its codification, as well as by enhancement of coordination between, and
increase of the efficiency of, the United Nations and the relevant specialized
agencies, organizations and bodies.
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S/RES/1189 (1998)
13 August 1998

RESOLUTION 1189 (1998)

Adopted by the Security Council at its 3915th meeting,
on 13 August 1998

The Security Council,

Deeply disturbed by the indiscriminate and outrageous acts of international
terrorism that took place on 7 August 1998 in Nairobi, Kenya and Dar-es-Salaam,
Tanzania,

Condemning such acts which have a damaging effect on international
relations and jeopardize the security of States,

Convinced that the suppression of acts of international terrorism is
essential for the maintenance of international peace and security, and
reaffirming the determination of the international community to eliminate
international terrorism in all its forms and manifestations,

Also reaffirming the obligations of Member States under the Charter of the
United Nations,

Stressing that every Member State has the duty to refrain from organizing,
instigating, assisting or participating in terrorist acts in another State or
acquiescing in organized activities within its territory directed towards the
commission of such acts,

Mindful of General Assembly resolution 52/164 of 15 December 1997 on the
International Convention for the Suppression of Terrorist Bombings,

Recalling that, in the statement issued on 31 January 1992 (S/23500) on the
occasion of the meeting of the Security Council at the level of Heads of State
and Government, the Council expressed its deep concern over acts of
international terrorism, and emphasized the need for the international community
to deal effectively with all such criminal acts,

98-23777 (E) /...
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Also stressing the need to strengthen international cooperation between
States in order to adopt practical and effective measures to prevent, combat and
eliminate all forms of terrorism affecting the international community as a
whole,

Commending the responses of the Governments of Kenya, Tanzania and the
United States of America to the terrorist bomb attacks in Kenya and Tanzania,

Determined to eliminate international terrorism,
1. Strongly condemns the terrorist bomb attacks in Nairobi, Kenya and

Dar-es-Salaam, Tanzania on 7 August 1998 which claimed hundreds of innocent
lives, injured thousands of people and caused massive destruction to property;

2. Expresses its deep sorrow, sympathy and condolences to the families of
the innocent victims of the terrorist bomb attacks during this difficult time;

3. Calls upon all States and international institutions to cooperate with
and provide support and assistance to the ongoing investigations in Kenya,
Tanzania and the United States to apprehend the perpetrators of these cowardly
criminal acts and to bring them swiftly to justice;

4., Expresses its sincere gratitude to all States, international
institutions and voluntary organizations for their encouragement and timely
response to the requests for assistance from the Governments of Kenya and
Tanzania, and urges them to assist the affected countries, especially in the
reconstruction of infrastructure and disaster preparedness;

5. Calls upon all States to adopt, in accordance with international law
and as a matter of priority, effective and practical measures for security
cooperation, for the prevention of such acts of terrorism, and for the

prosecution and punishment of their perpetrators;

6. Decides to remain seized of the matter.
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humanitarian character, and the fulfilment in good faith of the obligations assumed
in accordance with the Charter,

Recalling further the mandate contained in the 2005 World Summit Outcome
that the General Assembly should develop without delay the elements identified by
the Secretary-General for a counter-terrorism strategy, with a view to adopting and
implementing a strategy to promote comprehensive, coordinated and consistent
responses, at the national, regional and international levels, to counter terrorism,
which also takes into account the conditions conducive to the spread of terrorism,

Reaffirming that acts, methods and practices of terrorism in all its forms and
manifestations are activities aimed at the destruction of human rights, fundamental
freedoms and democracy, threatening territorial integrity, security of States and
destabilizing legitimately constituted Governments, and that the international
community should take the necessary steps to enhance cooperation to prevent and
combat terrorism,

Reaffirming also that terrorism cannot and should not be associated with any
religion, nationality, civilization or ethnic group,

Reaffirming further Member States’ determination to make every effort to
reach an agreement on and conclude a comprehensive convention on international
terrorism, including by resolving the outstanding issues related to the legal
definition and scope of the acts covered by the convention, so that it can serve as an
effective instrument to counter terrorism,

Continuing to acknowledge that the question of convening a high-level
conference under the auspices of the United Nations to formulate an international
response to terrorism in all its forms and manifestations could be considered,

Recognizing that development, peace and security, and human rights are
interlinked and mutually reinforcing,

Bearing in mind the need to address the conditions conducive to the spread of
terrorism,

Affirming Member States’ determination to continue to do all they can to
resolve conflict, end foreign occupation, confront oppression, eradicate poverty,
promote sustained economic growth, sustainable development, global prosperity,
good governance, human rights for all and rule of law, improve intercultural
understanding and ensure respect for all religions, religious values, beliefs or
cultures,

1. Expresses its appreciation for the report entitled “Uniting against
terrorism: recommendations for a global counter-terrorism strategy” submitted by
the Secretary-General to the General Assembly;?

2. Adopts the present resolution and its annex as the United Nations Global
Counter-Terrorism Strategy (“the Strategy”);

3. Decides, without prejudice to the continuation of the discussion in its
relevant committees of all their agenda items related to terrorism and counter-
terrorism, to undertake the following steps for the effective follow-up of the
Strategy:

2 A/60/825.
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(@) To launch the Strategy at a high-level segment of its sixty-first session;

(b) To examine in two years progress made in the implementation of the
Strategy, and to consider updating it to respond to changes, recognizing that many
of the measures contained in the Strategy can be achieved immediately, some will
require sustained work through the coming few years and some should be treated as
long-term objectives;

(c) To invite the Secretary-General to contribute to the future deliberations
of the General Assembly on the review of the implementation and updating of the
Strategy;

(d) To encourage Member States, the United Nations and other appropriate
international, regional and subregional organizations to support the implementation
of the Strategy, including through mobilizing resources and expertise;

(e) To further encourage non-governmental organizations and civil society to
engage, as appropriate, on how to enhance efforts to implement the Strategy;

4.  Decides to include in the provisional agenda of its sixty-second session
an item entitled “The United Nations Global Counter-Terrorism Strategy”.

99th plenary meeting
8 September 2006

Annex
Plan of action

We, the States Members of the United Nations, resolve:

1.  To consistently, unequivocally and strongly condemn terrorism in all its
forms and manifestations, committed by whomever, wherever and for whatever
purposes, as it constitutes one of the most serious threats to international peace and
security;

2.  To take urgent action to prevent and combat terrorism in all its forms and
manifestations and, in particular:

(@) To consider becoming parties without delay to the existing international
conventions and protocols against terrorism, and implementing them, and to make
every effort to reach an agreement on and conclude a comprehensive convention on
international terrorism;

(b) To implement all General Assembly resolutions on measures to eliminate
international terrorism and relevant General Assembly resolutions on the protection
of human rights and fundamental freedoms while countering terrorism;

(c) To implement all Security Council resolutions related to international
terrorism and to cooperate fully with the counter-terrorism subsidiary bodies of the
Security Council in the fulfilment of their tasks, recognizing that many States
continue to require assistance in implementing these resolutions;

3. To recognize that international cooperation and any measures that we
undertake to prevent and combat terrorism must comply with our obligations under
international law, including the Charter of the United Nations and relevant
international conventions and protocols, in particular human rights law, refugee law
and international humanitarian law.
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l. Measures to address the conditions conducive to the spread of terrorism

We resolve to undertake the following measures aimed at addressing the
conditions conducive to the spread of terrorism, including but not limited to
prolonged unresolved conflicts, dehumanization of victims of terrorism in all its
forms and manifestations, lack of the rule of law and violations of human rights,
ethnic, national and religious discrimination, political exclusion, socio-economic
marginalization and lack of good governance, while recognizing that none of these
conditions can excuse or justify acts of terrorism:

1.  To continue to strengthen and make best possible use of the capacities of
the United Nations in areas such as conflict prevention, negotiation, mediation,
conciliation, judicial settlement, rule of law, peacekeeping and peacebuilding, in
order to contribute to the successful prevention and peaceful resolution of prolonged
unresolved conflicts. We recognize that the peaceful resolution of such conflicts
would contribute to strengthening the global fight against terrorism;

2. To continue to arrange under the auspices of the United Nations
initiatives and programmes to promote dialogue, tolerance and understanding among
civilizations, cultures, peoples and religions, and to promote mutual respect for and
prevent the defamation of religions, religious values, beliefs and cultures. In this
regard, we welcome the launching by the Secretary-General of the initiative on the
Alliance of Civilizations. We also welcome similar initiatives that have been taken
in other parts of the world;

3. To promote a culture of peace, justice and human development, ethnic,
national and religious tolerance and respect for all religions, religious values, beliefs
or cultures by establishing and encouraging, as appropriate, education and public
awareness programmes involving all sectors of society. In this regard, we encourage
the United Nations Educational, Scientific and Cultural Organization to play a key
role, including through inter-faith and intra-faith dialogue and dialogue among
civilizations;

4.  To continue to work to adopt such measures as may be necessary and
appropriate and in accordance with our respective obligations under international
law to prohibit by law incitement to commit a terrorist act or acts and prevent such
conduct;

5. To reiterate our determination to ensure the timely and full realization of
the development goals and objectives agreed at the major United Nations
conferences and summits, including the Millennium Development Goals. We
reaffirm our commitment to eradicate poverty and promote sustained economic
growth, sustainable development and global prosperity for all;

6. To pursue and reinforce development and social inclusion agendas at
every level as goals in themselves, recognizing that success in this area, especially
on youth unemployment, could reduce marginalization and the subsequent sense of
victimization that propels extremism and the recruitment of terrorists;

7. To encourage the United Nations system as a whole to scale up the
cooperation and assistance it is already conducting in the fields of rule of law,
human rights and good governance to support sustained economic and social
development;

8.  To consider putting in place, on a voluntary basis, national systems of
assistance that would promote the needs of victims of terrorism and their families
and facilitate the normalization of their lives. In this regard, we encourage States to
request the relevant United Nations entities to help them to develop such national
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systems. We will also strive to promote international solidarity in support of victims
and foster the involvement of civil society in a global campaign against terrorism
and for its condemnation. This could include exploring at the General Assembly the
possibility of developing practical mechanisms to provide assistance to victims.

Il.  Measures to prevent and combat terrorism

We resolve to undertake the following measures to prevent and combat
terrorism, in particular by denying terrorists access to the means to carry out their
attacks, to their targets and to the desired impact of their attacks:

1. To refrain from organizing, instigating, facilitating, participating in,
financing, encouraging or tolerating terrorist activities and to take appropriate
practical measures to ensure that our respective territories are not used for terrorist
installations or training camps, or for the preparation or organization of terrorist acts
intended to be committed against other States or their citizens;

2. To cooperate fully in the fight against terrorism, in accordance with our
obligations under international law, in order to find, deny safe haven and bring to
justice, on the basis of the principle of extradite or prosecute, any person who
supports, facilitates, participates or attempts to participate in the financing,
planning, preparation or perpetration of terrorist acts or provides safe havens;

3. To ensure the apprehension and prosecution or extradition of perpetrators
of terrorist acts, in accordance with the relevant provisions of national and
international law, in particular human rights law, refugee law and international
humanitarian law. We will endeavour to conclude and implement to that effect
mutual judicial assistance and extradition agreements and to strengthen cooperation
between law enforcement agencies;

4. To intensify cooperation, as appropriate, in exchanging timely and
accurate information concerning the prevention and combating of terrorism;

5.  To strengthen coordination and cooperation among States in combating
crimes that might be connected with terrorism, including drug trafficking in all its
aspects, illicit arms trade, in particular of small arms and light weapons, including
man-portable air defence systems, money-laundering and smuggling of nuclear,
chemical, biological, radiological and other potentially deadly materials;

6. To consider becoming parties without delay to the United Nations
Convention against Transnational Organized Crime?® and to the three protocols
supplementing it,* and implementing them;

7.  To take appropriate measures, before granting asylum, for the purpose of
ensuring that the asylum-seeker has not engaged in terrorist activities and, after
granting asylum, for the purpose of ensuring that the refugee status is not used in a
manner contrary to the provisions set out in section Il, paragraph 1, above;

8.  To encourage relevant regional and subregional organizations to create or
strengthen counter-terrorism mechanisms or centres. Should they require
cooperation and assistance to this end, we encourage the Counter-Terrorism
Committee and its Executive Directorate and, where consistent with their existing

® Resolution 55/25, annex I.
4 Resolution 55/25, annexes Il and I11; and resolution 55/255, annex.
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mandates, the United Nations Office on Drugs and Crime and the International
Criminal Police Organization, to facilitate its provision;

9. To acknowledge that the question of creating an international centre to
fight terrorism could be considered, as part of international efforts to enhance the
fight against terrorism;

10. To encourage States to implement the comprehensive international
standards embodied in the Forty Recommendations on Money-Laundering and Nine
Special Recommendations on Terrorist Financing of the Financial Action Task
Force, recognizing that States may require assistance in implementing them;

11. To invite the United Nations system to develop, together with Member
States, a single comprehensive database on biological incidents, ensuring that it is
complementary to the biocrimes database contemplated by the International
Criminal Police Organization. We also encourage the Secretary-General to update
the roster of experts and laboratories, as well as the technical guidelines and
procedures, available to him for the timely and efficient investigation of alleged use.
In addition, we note the importance of the proposal of the Secretary-General to
bring together, within the framework of the United Nations, the major
biotechnology stakeholders, including industry, the scientific community, civil
society and Governments, into a common programme aimed at ensuring that
biotechnology advances are not used for terrorist or other criminal purposes but for
the public good, with due respect for the basic international norms on intellectual
property rights;

12. To work with the United Nations with due regard to confidentiality,
respecting human rights and in compliance with other obligations under
international law, to explore ways and means to:

(@) Coordinate efforts at the international and regional levels to counter
terrorism in all its forms and manifestations on the Internet;

(b) Use the Internet as a tool for countering the spread of terrorism, while
recognizing that States may require assistance in this regard;

13. To step up national efforts and bilateral, subregional, regional and
international cooperation, as appropriate, to improve border and customs controls in
order to prevent and detect the movement of terrorists and prevent and detect the
illicit traffic in, inter alia, small arms and light weapons, conventional ammunition
and explosives, and nuclear, chemical, biological or radiological weapons and
materials, while recognizing that States may require assistance to that effect;

14. To encourage the Counter-Terrorism Committee and its Executive
Directorate to continue to work with States, at their request, to facilitate the
adoption of legislation and administrative measures to implement the terrorist
travel-related obligations and to identify best practices in this area, drawing
whenever possible on those developed by technical international organizations, such
as the International Civil Aviation Organization, the World Customs Organization
and the International Criminal Police Organization;

15. To encourage the Committee established pursuant to Security Council
resolution 1267 (1999) to continue to work to strengthen the effectiveness of the
travel ban under the United Nations sanctions regime against Al-Qaida and the
Taliban and associated individuals and entities, as well as to ensure, as a matter of
priority, that fair and transparent procedures exist for placing individuals and
entities on its lists, for removing them and for granting humanitarian exceptions. In
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this regard, we encourage States to share information, including by widely
distributing the International Criminal Police Organization/United Nations special
notices concerning people subject to this sanctions regime;

16. To step up efforts and cooperation at every level, as appropriate, to
improve the security of manufacturing and issuing identity and travel documents
and to prevent and detect their alteration or fraudulent use, while recognizing that
States may require assistance in doing so. In this regard, we invite the International
Criminal Police Organization to enhance its database on stolen and lost travel
documents, and we will endeavour to make full use of this tool, as appropriate, in
particular by sharing relevant information;

17. To invite the United Nations to improve coordination in planning a
response to a terrorist attack using nuclear, chemical, biological or radiological
weapons or materials, in particular by reviewing and improving the effectiveness of
the existing inter-agency coordination mechanisms for assistance delivery, relief
operations and victim support, so that all States can receive adequate assistance. In
this regard, we invite the General Assembly and the Security Council to develop
guidelines for the necessary cooperation and assistance in the event of a terrorist
attack using weapons of mass destruction;

18. To step up all efforts to improve the security and protection of
particularly vulnerable targets, such as infrastructure and public places, as well as
the response to terrorist attacks and other disasters, in particular in the area of civil
protection, while recognizing that States may require assistance to this effect.

I1l. Measures to build States’ capacity to prevent and combat terrorism and to
strengthen the role of the United Nations system in this regard

We recognize that capacity-building in all States is a core element of the
global counter-terrorism effort, and resolve to undertake the following measures to
develop State capacity to prevent and combat terrorism and enhance coordination
and coherence within the United Nations system in promoting international
cooperation in countering terrorism:

1. To encourage Member States to consider making voluntary contributions
to United Nations counter-terrorism cooperation and technical assistance projects,
and to explore additional sources of funding in this regard. We also encourage the
United Nations to consider reaching out to the private sector for contributions to
capacity-building programmes, in particular in the areas of port, maritime and civil
aviation security;

2. To take advantage of the framework provided by relevant international,
regional and subregional organizations to share best practices in counter-terrorism
capacity-building, and to facilitate their contributions to the international
community’s efforts in this area;

3. To consider establishing appropriate mechanisms to rationalize States’
reporting requirements in the field of counter-terrorism and eliminate duplication of
reporting requests, taking into account and respecting the different mandates of the
General Assembly, the Security Council and its subsidiary bodies that deal with
counter-terrorism;

4. To encourage measures, including regular informal meetings, to enhance,
as appropriate, more frequent exchanges of information on cooperation and
technical assistance among Member States, United Nations bodies dealing with
counter-terrorism, relevant specialized agencies, relevant international, regional and
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subregional organizations and the donor community, to develop States’ capacities to
implement relevant United Nations resolutions;

5. To welcome the intention of the Secretary-General to institutionalize,
within existing resources, the Counter-Terrorism Implementation Task Force within
the Secretariat in order to ensure overall coordination and coherence in the counter-
terrorism efforts of the United Nations system;

6. To encourage the Counter-Terrorism Committee and its Executive
Directorate to continue to improve the coherence and efficiency of technical
assistance delivery in the field of counter-terrorism, in particular by strengthening
its dialogue with States and relevant international, regional and subregional
organizations and working closely, including by sharing information, with all
bilateral and multilateral technical assistance providers;

7. To encourage the United Nations Office on Drugs and Crime, including
its Terrorism Prevention Branch, to enhance, in close consultation with the Counter-
Terrorism Committee and its Executive Directorate, its provision of technical
assistance to States, upon request, to facilitate the implementation of the
international conventions and protocols related to the prevention and suppression of
terrorism and relevant United Nations resolutions;

8. To encourage the International Monetary Fund, the World Bank, the
United Nations Office on Drugs and Crime and the International Criminal Police
Organization to enhance cooperation with States to help them to comply fully with
international norms and obligations to combat money-laundering and the financing
of terrorism;

9. To encourage the International Atomic Energy Agency and the
Organization for the Prohibition of Chemical Weapons to continue their efforts,
within their respective mandates, in helping States to build capacity to prevent
terrorists from accessing nuclear, chemical or radiological materials, to ensure
security at related facilities and to respond effectively in the event of an attack using
such materials;

10. To encourage the World Health Organization to step up its technical
assistance to help States to improve their public health systems to prevent and
prepare for biological attacks by terrorists;

11. To continue to work within the United Nations system to support the
reform and modernization of border management systems, facilities and institutions
at the national, regional and international levels;

12. To encourage the International Maritime Organization, the World
Customs Organization and the International Civil Aviation Organization to
strengthen their cooperation, work with States to identify any national shortfalls in
areas of transport security and provide assistance, upon request, to address them;

13. To encourage the United Nations to work with Member States and
relevant international, regional and subregional organizations to identify and share
best practices to prevent terrorist attacks on particularly vulnerable targets. We
invite the International Criminal Police Organization to work with the Secretary-
General so that he can submit proposals to this effect. We also recognize the
importance of developing public-private partnerships in this area.
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IV. Measures to ensure respect for human rights for all and the rule of law as
the fundamental basis of the fight against terrorism

We resolve to undertake the following measures, reaffirming that the
promotion and protection of human rights for all and the rule of law is essential to
all components of the Strategy, recognizing that effective counter-terrorism
measures and the protection of human rights are not conflicting goals, but
complementary and mutually reinforcing, and stressing the need to promote and
protect the rights of victims of terrorism:

1.  To reaffirm that General Assembly resolution 60/158 of 16 December
2005 provides the fundamental framework for the “Protection of human rights and
fundamental freedoms while countering terrorism”;

2. To reaffirm that States must ensure that any measures taken to combat
terrorism comply with their obligations under international law, in particular human
rights law, refugee law and international humanitarian law;

3. To consider becoming parties without delay to the core international
instruments on human rights law, refugee law and international humanitarian law,
and implementing them, as well as to consider accepting the competence of
international and relevant regional human rights monitoring bodies;

4. To make every effort to develop and maintain an effective and rule of
law-based national criminal justice system that can ensure, in accordance with our
obligations under international law, that any person who participates in the
financing, planning, preparation or perpetration of terrorist acts or in support of
terrorist acts is brought to justice, on the basis of the principle to extradite or
prosecute, with due respect for human rights and fundamental freedoms, and that
such terrorist acts are established as serious criminal offences in domestic laws and
regulations. We recognize that States may require assistance in developing and
maintaining such effective and rule of law-based criminal justice systems, and we
encourage them to resort to the technical assistance delivered, inter alia, by the
United Nations Office on Drugs and Crime;

5.  To reaffirm the important role of the United Nations system in
strengthening the international legal architecture by promoting the rule of law,
respect for human rights and effective criminal justice systems, which constitute the
fundamental basis of our common fight against terrorism;

6. To support the Human Rights Council and to contribute, as it takes
shape, to its work on the question of the promotion and protection of human rights
for all in the fight against terrorism;

7. To support the strengthening of the operational capacity of the Office of
the United Nations High Commissioner for Human Rights, with a particular
emphasis on increasing field operations and presences. The Office should continue
to play a lead role in examining the question of protecting human rights while
countering terrorism, by making general recommendations on the human rights
obligations of States and providing them with assistance and advice, in particular in
the area of raising awareness of international human rights law among national law-
enforcement agencies, at the request of States;

8.  To support the role of the Special Rapporteur on the promotion and
protection of human rights and fundamental freedoms while countering terrorism.
The Special Rapporteur should continue to support the efforts of States and offer
concrete advice by corresponding with Governments, making country visits, liaising
with the United Nations and regional organizations and reporting on these issues.
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ISIL, Al-Qaida, and associated individuals, groups, undertakings and entities, and to
promote stronger relationships between governments and the private sector in
countering terrorist financing;

25. Recognizes the importance of information sharing within and between
governments to effectively counter the financing of terrorism, calls upon Member
States to continue exercising vigilance over relevant financial transactions and
improve information-sharing capabilities and practices within and between
governments through multiple authorities and channels, including law enforcement,
intelligence, security services, and financial intelligence units, and also calls upon
Member States to improve integration and utilization of financial intelligence with
other types of information available to national governments to more effectively
counter the terrorist financing threats posed by ISIL, Al-Qaida, and associated
individuals, groups, undertakings and entities;

26. Decides that Member States, in order to prevent ISIL, Al-Qaida, and
associated individuals, groups, undertakings, and entities from obtaining, handling,
storing, using or seeking access to all types of explosives, whether military, civilian
or improvised explosives, as well as to raw materials and components that can be
used to manufacture improvised explosive devices or unconventional weapons,
including (but not limited to) chemical components, detonators, detonating cord, or
poisons, shall undertake appropriate measures to promote the exercise of enhanced
vigilance by their nationals, persons subject to their jurisdiction and entities
incorporated in their territory or subject to their jurisdiction that are involved in the
production, sale, supply, purchase, transfer and storage of such materials, including
through the issuance of good practices, and further encourages Member States to
share information, establish partnerships, and develop national strategies and
capabilities to counter improvised explosive devices;

27. Encourages Member States, including through their permanent missions,
and relevant international organizations to meet the Committee for in-depth
discussion on any relevant issues;

28. Urges all Member States, in their implementation of the measures set out
in paragraph 2 above, to ensure that fraudulent, counterfeit, stolen and lost passports
and other travel documents are invalidated and removed from circulation, in
accordance with domestic laws and practices, as soon as possible, and to share
information on those documents with other Member States through the INTERPOL
database;

29. Encourages Member States to share, in accordance with their domestic
laws and practices, with the private sector information in their national databases
related to fraudulent, counterfeit, stolen and lost identity or travel documents
pertaining to their own jurisdictions, and, if a listed party is found to be using a
false identity including to secure credit or fraudulent travel documents, to provide
the Committee with information in this regard;

30. Encourages Member States that issue travel documents to listed
individuals to note, as appropriate, that the bearer is subject to the travel ban and
corresponding exemption procedures;

31. Encourages Member States to consult the ISIL (Da’esh) & Al-Qaida
Sanctions List when considering whether to grant travel visa applications, for the
purpose of effectively implementing the travel ban;
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32. Encourages Member States to exchange information expeditiously with
other Member States, in particular States of origin, destination and transit, when
they detect the travel of individuals on the ISIL (Da’esh) & Al-Qaida Sanctions List;

33. Encourages designating States to inform the Monitoring Team whether a
national court or other legal authority has reviewed a listed party’s case and whether
any judicial proceedings have begun, and to include any other relevant information
when submitting the standard form for listing;

34. Encourages all Member States to designate national focal points in
charge of liaising with the Committee and the Monitoring Team on issues related to
the implementation of the measures described in paragraph 2 above and the
assessment of the threat from ISIL, Al-Qaida, and associated individuals, groups,
undertakings, and entities;

35. Encourages all Member States to report to the Committee on obstacles to
the implementation of the measures described in paragraph 2 above, with a view to
facilitating technical assistance;

36. Calls upon all States to submit an updated report to the Committee no
later than 120 days from the date of adoption of this resolution on their
implementation, including relevant enforcement actions as appropriate, of the
measures referred to in paragraph 2 of this resolution;

The Committee

37. Directs the Committee to continue to ensure that fair and clear
procedures exist for placing individuals, groups, undertakings and entities on the
ISIL (Da’esh) & Al-Qaida Sanctions List and for removing them as well as for
granting exemptions per resolution 1452 (2002), and directs the Committee to keep
its guidelines under active review in support of these objectives;

38. Directs the Committee, as a matter of priority, to review its guidelines
with respect to the provisions of this resolution, in particular paragraphs 23, 26, 30,
31, 34,47,52,57,59, 64,77, 78, 80 and 81;

39. Requests the Committee to report to the Council on its findings regarding
Member States’ implementation efforts, and identify and recommend steps
necessary to improve implementation;

40. Directs the Committee to identify possible cases of non-compliance with
the measures pursuant to paragraph 2 above and to determine the appropriate course
of action on each case, and directs the Chair, in regular reports to the Council
pursuant to paragraph 87 below, to provide progress reports on the Committee’s
work on this issue;

41. Confirms that no matter should be left pending before the Committee for
a period longer than six months, unless the Committee determines on a case-by-case
basis that extraordinary circumstances require additional time for consideration, in
accordance with the Committee’s guidelines;

42. Requests the Committee to facilitate, through the Monitoring Team or
specialized United Nations agencies, assistance on capacity-building for enhancing
implementation of the measures, upon request by Member States;
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that the Committee can consider them when it reviews a corresponding listing or
updates a narrative summary of reasons for listing;

51. Calls upon all members of the Committee and the Monitoring Team to
share with the Committee any information they may have available regarding a
listing request from a Member State so that this information may help inform the
Committee’s decision on listing and provide additional material for the narrative
summary of reasons for listing described in paragraph 49;

52. Reaffirms that the Secretariat shall, after publication but within three
working days after a name is added to the ISIL (Da’esh) & Al-Qaida Sanctions List,
notify the Permanent Mission of the State or States where the individual or entity is
believed to be located and, in the case of individuals, the state of which the person
is a national (to the extent this information is known), requests the Secretariat to
publish on the Committee’s website all relevant publicly releasable information,
including the narrative summary of reasons for listing, immediately after a name is
added to the ISIL (Da’esh) & Al-Qaida Sanctions List;

53. Reaffirms the requirement that Member States take all possible measures,
in accordance with their domestic laws and practices, to notify or inform in a timely
manner the listed individual or entity of the listing and to include with this
notification the narrative summary of reasons for listing, a description of the effects
of listing, as provided in the relevant resolutions, the Committee’s procedures for
considering delisting requests, including the possibility of submitting such a request
to the Ombudsperson in accordance with paragraph 43 of resolution 2083 (2012)
and annex II of this resolution, and the provisions of resolution 1452 (2002)
regarding available exemptions, including the possibility of submitting such
requests through the Focal Point mechanism in accordance with paragraphs 10
and 76 of this resolution,;

Review of Delisting Requests — Ombudsperson/Member States

54. Decides to extend the mandate of the Office of the Ombudsperson,
established by resolution 1904 (2009), as reflected in the procedures outlined in
annex II of this resolution, for a period of twenty four months from the date of
expiration of the Office of the Ombudsperson’s current mandate in December 2017,
affirms that the Ombudsperson shall continue to receive requests from individuals,
groups, undertakings or entities seeking to be removed from the ISIL (Da’esh) &
Al-Qaida Sanctions List in an independent and impartial manner and shall neither
seek nor receive instructions from any government, and affirms that the
Ombudsperson shall continue to present to the Committee observations and a
recommendation on the delisting of those individuals, groups, undertakings or
entities that have requested removal from the ISIL (Da’esh) & Al-Qaida Sanctions
List through the Office of the Ombudsperson, either a recommendation to retain the
listing or a recommendation that the Committee consider delisting;

55. Recalls its decision that the requirement for States to take the measures
described in paragraph 2 of this resolution shall remain in place with respect to that
individual, group, undertaking or entity, where the Ombudsperson recommends
retaining the listing in the Comprehensive Report of the Ombudsperson on a
delisting request pursuant to annex II;
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56. Recalls its decision that the requirement for States to take the measures
described in paragraph 2 of this resolution shall terminate with respect to that
individual, group, undertaking or entity 60 days after the Committee completes
consideration of a Comprehensive Report of the Ombudsperson, in accordance with
annex II of this resolution, including paragraph 7 (h) thereof, where the
Ombudsperson recommends that the Committee consider delisting, unless the
Committee decides by consensus before the end of that 60-day period that the
requirement shall remain in place with respect to that individual, group, undertaking
or entity; provided that, in cases where consensus does not exist, the Chair shall, on
the request of a Committee Member, submit the question of whether to delist that
individual, group, undertaking or entity to the Security Council for a decision within
a period of 60 days; and provided further that, in the event of such a request, the
requirement for States to take the measures described in paragraph 2 of this
resolution shall remain in force for that period with respect to that individual, group,
undertaking or entity until the question is decided by the Security Council;

57. Recalls its decision that the Committee may, by consensus, shorten the
60-day period referred to in paragraph 56 on a case-by-case basis;

58. Reiterates that the measures referred to in paragraph 2 of this resolution
are preventative in nature and are not reliant upon criminal standards set out under
national law;

59. Underscores the importance of the Office of the Ombudsperson, and
requests the Secretary-General to continue to strengthen the capacity of the Office
of the Ombudsperson by providing necessary resources, including for translation
services, as appropriate, and to make the necessary arrangements to ensure its
continued ability to carry out its mandate in an independent, effective and timely
manner, and to provide the Committee an update on actions taken in six months;

60. Strongly urges Member States to provide all relevant information to the
Ombudsperson, including any relevant confidential information, where appropriate,
encourages Member States to provide relevant information, including any detailed
and specific information, when available and in a timely manner, welcomes those
national arrangements entered into by Member States with the Office of the
Ombudsperson to facilitate the sharing of confidential information, strongly
encourages Member States’ further progress in this regard, including by concluding
arrangements with the Office of the Ombudsperson for the sharing of such
information, and confirms that the Ombudsperson must comply with any
confidentiality restrictions that are placed on such information by Member States
providing it;

61. Strongly urges Member States and relevant international organizations
and bodies to encourage individuals and entities that are considering challenging or
are already in the process of challenging their listing through national and regional
courts to first seek removal from the ISIL (Da’esh) & Al-Qaida Sanctions List by
submitting delisting petitions to the Office of the Ombudsperson;

62. Notes the Financial Action Task Force (FATF) international standards
and, inter alia, best practices relating to targeted financial sanctions, as referenced in
paragraph 21 of this resolution;

63. Recalls its decision that when the designating State submits a delisting
request, the requirement for States to take the measures described in paragraph 2 of
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71. Calls upon the Committee when considering delisting requests to give
due consideration to the opinions of designating State(s), State(s) of residence,
nationality, location or incorporation, and other relevant States as determined by the
Committee, directs Committee members to provide their reasons for objecting to
delisting requests at the time the request is objected to, and requests the Committee
to provide reasons to relevant Member States and national and regional courts and
bodies, upon request and where appropriate;

72. Encourages all Member States, including designating States and States
of residence, nationality, location or incorporation to provide all information to the
Committee relevant to the Committee’s review of delisting petitions, and to meet
with the Committee, if requested, to convey their views on delisting requests, and
further encourages the Committee, where appropriate, to meet with representatives
of national or regional organizations and bodies that have relevant information on
delisting petitions;

73. Confirms that the Secretariat shall, within three days after a name is
removed from the ISIL (Da’esh) & Al-Qaida Sanctions List, notify the Permanent
Mission of the State(s) of residence, nationality, location or incorporation (to the
extent this information is known), and recalls its decision that States receiving such
notification shall take measures, in accordance with their domestic laws and
practices, to notify or inform the concerned individual, group, undertaking or entity
of the delisting in a timely manner;

74. Reaffirms that, in cases in which the Ombudsperson is unable to
interview a petitioner in his or her state of residence, the Ombudsperson may
request, with the agreement of the petitioner, that the Committee consider granting
exemptions to the restrictions on assets and travel in paragraphs 2 (a) and (b) of this
resolution for the sole purpose of allowing the petitioner to meet travel expenses
and travel to another State to be interviewed by the Ombudsperson for a period no
longer than necessary to participate in this interview, provided that all States of
transit and destination do not object to such travel, and further directs the
Committee to notify the Ombudsperson of the Committee’s decision;

Exemptions/Focal Point

75. Recalls that the assets freeze measures outlined in paragraph 2 above
shall not apply to funds and other financial assets or economic resources that the
Committee determines to be:

(a) necessary for basic expenses, including payment for foodstuffs, rent or
mortgage, medicines and medical treatment, taxes, insurance premiums, and public
utility charges, or exclusively for payment of reasonable professional fees and
reimbursement of incurred expenses associated with the provision of legal services,
or fees or service charges for routine holding or maintenance of frozen funds or
other financial assets or economic resources, following notification of intention to
authorize access to such funds and in the absence of a negative decision by the
Committee within 3 working days of the notification;

(b) necessary for extraordinary expenses, being expenses other than basic
expenses, following notification of the intention to authorize release of such funds
and approval of the Committee of the request within 5 working days of the
notification;
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76. Reaffirms that the Focal Point mechanism established in resolution 1730
(2006) may:

(a) Receive requests from listed individuals, groups, undertakings, and
entities for exemptions to the measures outlined in paragraph 2 (a) of this
resolution, as defined in resolution 1452 (2002) provided that the request has first
been submitted for the consideration of the State of residence, and reaffirms further
that the Focal Point shall transmit such requests to the Committee for a decision,
directs the Committee to consider such requests, including in consultation with the
State of residence and any other relevant States, and further directs the Committee,
through the Focal Point, to notify such individuals, groups, undertaking or entities
of the Committee’s decision;

(b) Receive requests from listed individuals for exemptions to the measures
outlined in paragraph 2 (b) of this resolution and transmit these to the Committee to
determine, on a case-by-case basis, whether entry or transit is justified, directs the
Committee to consider such requests in consultation with States of transit and
destination and any other relevant States, and reaffirms further that the Committee
shall only agree to exemptions to the measures in paragraph 2 (b) of this resolution
with the agreement of the States of transit and destination, and further directs the
Committee, through the Focal Point, to notify such individuals of the Committee’s
decision;

77. Reaffirms that the Focal Point may receive, and transmit to the
Committee for its consideration, communications from:

(a) individuals who have been removed from the ISIL (Da’esh) & Al-Qaida
Sanctions List;

(b) individuals claiming to have been subjected to the measures outlined in
paragraph 2 above as a result of false or mistaken identification or confusion with
individuals included on the ISIL (Da’esh) & Al-Qaida Sanctions List;

78. Directs the Committee, with the assistance of the Monitoring Team and
in consultation with relevant States, to carefully consider such communications and
to respond, through the Focal Point, to such communications referred to in
paragraph 77 (b), as may be appropriate, within 60 days, and further directs the
Committee, in consultation with INTERPOL as may be appropriate, to communicate
with Member States as may be appropriate to address possible or confirmed cases of
false or mistaken identity or confusion with individuals included on the ISIL
(Da’esh) & Al-Qaida Sanctions List;

Review and maintenance of the ISIL (Da’esh) & Al-Qaida Sanctions List

79. Encourages all Member States, in particular designating States and
States of residence, nationality, location or incorporation, to submit to the
Committee additional identifying and other information, including where possible
and in accordance with their national legislation, photographs and other biometric
data of individuals along with supporting documentation, on listed individuals,
groups, undertakings and entities, including updates on the operating status of listed
entities, groups and undertakings, the movement, incarceration or death of listed
individuals and other significant events, as such information becomes available;
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and effective implementation of the measures referred to in paragraph 2 above, with
a view to encouraging States to comply fully with this resolution and resolutions
1267 (1999), 1333 (2000), 1390 (2002), 1455 (2003), 1526 (2004), 1617 (2005),
1735 (20006), 1822 (2008), 1904 (2009) 1989 (2011), 2082 (2012), 2083 (2012), and
2133 (2014), 2178 (2014), 2195 (2014), 2199 (2015), and 2214 (2015);

87. Requests the Committee to report orally, through its Chair, at least once
per year, to the Council on the state of the overall work of the Committee and the
Monitoring Team, and, as appropriate, in conjunction with other Committee Chairs,
expresses its intention to hold informal consultations at least once per year on the
work of the Committee, on the basis of reports from the Chair to the Council, and
further requests the Chair to hold regular briefings for all interested Member States;

88. Directs the Committee to consider requests for information from States
and international organizations with ongoing judicial proceedings concerning
implementation of the measures imposed in paragraph 2 above, and to respond as
appropriate with additional information available to the Committee and the
Monitoring Team;

Monitoring Team

89. Decides, in order to assist the Committee in fulfilling its mandate, as
well as to support the Ombudsperson, to extend the mandate of the current New
York-based Monitoring Team and its members, established pursuant to paragraph 7
of resolution 1526 (2004), for a further period of twenty four months from the
expiration of its current mandate in December 2017, under the direction of the
Committee with the responsibilities outlined in annex I, and requests the Secretary-
General to make the necessary arrangements to this effect, and highlights the
importance of ensuring that the Monitoring Team receives the necessary
administrative, security, and substantive support, to effectively, safely, and in a
timely manner fulfil its mandate, including with regard to duty of care in high-risk
environments, under the direction of the Committee, a subsidiary organ of the
Security Council;

90. Requests the Secretary-General to add up to two new experts on the
Monitoring Team along with the additional administrative and analytical support
resources needed to increase its capacity and strengthen its ability to analyze ISIL’s
financing, radicalization and recruitment, and attack planning activities, as well as
support the resulting increased activities of the Committee by the Secretariat, and
notes that the selection process of these experts should prioritize appointing
individuals with the strongest qualifications to fulfil the duties described above
while paying due regard to the importance of regional and gender representation in
the recruitment process;

91. Directs the Monitoring Team, in its comprehensive, independent reports
to the Committee referred to in paragraph (a) of annex 1, to report on relevant
thematic and regional topics and developing trends as may be requested by the
Security Council or the Committee following the adoption of this resolution;

92. Encourages relevant United Nations Missions, within their existing
mandates, resources, and capabilities, to assist the Committee and the Monitoring
Team, such as through logistical support, security assistance, and exchange of
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information in their work relevant to the threat by ISIL, Al-Qaida, and associated
groups and individuals in their respective areas of deployment;

93. Directs the Monitoring Team to identify, gather information on, and keep
the Committee informed of instances and common patterns of non-compliance with
the measures imposed in this resolution, as well as to facilitate, upon request by
Member States, assistance on capacity-building, requests the Monitoring Team to
work closely with State(s) of residence, nationality, location or incorporation,
designating States, other relevant States, and relevant United Nations Missions, and
further directs the Monitoring Team to provide recommendations to the Committee
on actions taken to respond to non-compliance;

94. Directs the Committee, with the assistance of its Monitoring Team, to
hold special meetings on important thematic or regional topics and Member States’
capacity challenges, in consultation, as appropriate, with the Counter Terrorism
Committee and CTED, CTITF, and with the Financial Action Task Force to identify
and prioritize areas for the provision of technical assistance to enable more effective
implementation by Member States;

95. Requests the Analytical Support and Sanctions Monitoring Team to
submit, in close collaboration with the CTED, to the Committee established
pursuant to resolutions 1267 (1999) and 1989 (2011) in 30 days recommendations to
the Committee on measures that can be taken to strengthen monitoring of global
implementation of resolutions 2199 (2015) and 2178 (2014) and additional steps
that could be taken by the Committee to improve global compliance with these
resolutions;

96. Requests the Analytical Support and Sanctions Monitoring Team to
provide the Committee established pursuant to resolutions 1267 (1999) and 1989
(2011) on a quarterly basis oral briefings on its analysis of global implementation of
resolutions 2199 (2015) and 2178 (2014) including gathered information and
analysis relevant to potential sanctions designations by Member States or
Committee actions that could be taken;

ISIL Reporting

97. Recalling the threat posed to international peace and security by ISIL and
associated individuals, groups, undertakings, and entities, requests the Secretary-
General to provide an initial strategic-level report that demonstrates and reflects the
gravity of the aforementioned threat, including foreign terrorist fighters joining ISIL
and associated groups and entities, and the sources of financing of these groups
including through illicit trade in oil, antiquities, and other natural resources, as well
as their planning and facilitation of attacks, and reflects the range of United Nations
efforts in support of Member States in countering this threat, in 45 days and provide
updates every four months thereafter, with the input of CTED, in close collaboration
with the Monitoring Team, as well as other relevant United Nations actors;

Reviews

98. Decides to review the measures described in paragraph 2 above with a
view to their possible further strengthening in eighteen months or sooner if necessary;

99. Decides to remain actively seized of the matter.
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Annex I

In accordance with paragraph 73 of this resolution, the Monitoring Team shall
operate under the direction of the Committee and shall have the following mandates
and responsibilities:

(a) To submit, in writing, comprehensive, independent reports to the
Committee, every six months, the first by 30 June 2016, on the following issues:

(i) implementation by Member States of the measures referred to in
paragraph 2 of this resolution;

(ii) the global threat posed by ISIL, Al-Qaida, and associated individuals,
groups, undertakings, and entities, including (but not limited to) the threat
posed by the presence of ISIL and its affiliates in Iraq, the Syrian Arab
Republic, Libya, and Afghanistan and the threats presented by the presence of
Boko Haram,;

(iii) the impact of the measures in resolution 2199 (2015), including progress
on implementation of these measures, unintended consequences and
unexpected challenges, as mandated in that resolution in the form of updates
on each of the following subjects: oil trade; trade in cultural property;
kidnapping for ransom and external donations; direct or indirect supply; sale
or transfer of arms and related material of all types; as part of the impact
assessment, pursuant to paragraph 30 of resolution 2199 (2015);

(iv) the threat posed by foreign terrorist fighters recruited by or joining
Al-Qaida, ISIL, and all other associated groups, undertakings;

(v) any other issues that the Security Council or the Committee requests the
Monitoring Team to include in its comprehensive reports as set forth in
paragraph 91 of this resolution; and

(vi) specific recommendations related to improved implementation of
relevant sanctions measures, including those referred to in paragraph 2 of this
resolution, resolution 2178 (2014) and resolution 2199 (2015), and possible
new measures;

(b) To assist the Ombudsperson in carrying out his or her mandate as
specified in annex II of this resolution, including by providing updated information
on those individuals, groups, undertakings or entities seeking their removal from the
ISIL (Da’esh) & Al-Qaida Sanctions List;

(c) To assist the Committee in regularly reviewing names on the ISIL
(Da’esh) & Al-Qaida Sanctions List, including by undertaking travel on behalf of
the Committee, as a subsidiary organ of the Security Council and contact with
Member States, with a view to developing the Committee’s record of the facts and
circumstances relating to a listing;

(d) To assist the Committee in following up on requests to Member States
for information, including with respect to implementation of the measures referred
to in paragraph 2 of this resolution;

(e) To submit a comprehensive programme of work to the Committee for its
review and approval, as necessary, in which the Monitoring Team should detail the
activities envisaged in order to fulfil its responsibilities, including proposed travel,
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based on close coordination with CTED and the 1540 Committee’s group of experts
to avoid duplication and reinforce synergies;

(f) To work closely and share information with CTED and the 1540
Committee’s group of experts to identify areas of convergence and overlap and to
help facilitate concrete coordination, including in the area of reporting, among the
three Committees;

(g) To participate actively in and support all relevant activities under the
United Nations Global Counter-Terrorism Strategy including within the Counter-
Terrorism Implementation Task Force, established to ensure overall coordination
and coherence in the counter-terrorism efforts of the United Nations system, in
particular through its relevant working groups;

(h) To gather information, on behalf of the Committee, on instances of
reported non-compliance with the measures referred to in paragraph 2 of this
resolution, including by collating information from all relevant sources, including
Member States, and engaging with related parties, pursuing case studies, both on its
own initiative and upon the Committee’s request, and to provide cases of
non-compliance and recommendations to the Committee on actions to respond to
such cases of non-compliance for its review;

(i) To present to the Committee recommendations, which could be used by
Member States to assist them with the implementation of the measures referred to in
paragraph 2 of this resolution and in preparing proposed additions to the ISIL
(Da’esh) & Al-Qaida Sanctions List;

(j) To assist the Committee in its consideration of proposals for listing,
including by compiling and circulating to the Committee information relevant to the
proposed listing, and preparing a draft narrative summary referred to in paragraph 36
of this resolution;

(k) To consult with the Committee or any relevant Member States, as
appropriate, when identifying that certain individuals or entities should be added to,
or removed from, the ISIL (Da’esh) & Al-Qaida Sanctions List;

(1) To bring to the Committee’s attention new or noteworthy circumstances
that may warrant a delisting, such as publicly reported information on a deceased
individual,

(m) To consult with Member States in advance of travel to selected Member
States, based on its programme of work as approved by the Committee;

(n) To coordinate and cooperate with the national counter-terrorism focal
point or similar coordinating body in the state of visit where appropriate;

(o) To cooperate closely with relevant United Nations counter-terrorism
bodies in providing information on the measures taken by Member States on
kidnapping and hostage-taking for ransom by Al-Qaida, ISIL, and associated
individuals, groups, undertakings, and entities, and on relevant trends and
developments in this area;

(p) To encourage Member States to submit names and additional identifying
information for inclusion on the ISIL (Da’esh) & Al-Qaida Sanctions List, as
instructed by the Committee;

15-22456

Annex 182



S/IRES/2253 (2015)

15-22456

(q) To present to the Committee additional identifying and other information
to assist the Committee in its efforts to keep the ISIL (Da’esh) & Al-Qaida
Sanctions List as updated and accurate as possible;

(r) To encourage Member States to provide information to the Monitoring
Team that is relevant to the fulfilment of its mandate, as appropriate;

(s) To study and report to the Committee on the changing nature of the
threat of Al-Qaida and ISIL, and the best measures to confront them, including by
developing, within existing resources, a dialogue with relevant scholars, academic
bodies and experts through an annual workshop and/or other appropriate means, in
consultation with the Committee;

(t) To collate, assess, monitor, report on, and make recommendations
regarding implementation of the measures, including implementation of the measure
in paragraph 2 (a) of this resolution as it pertains to preventing the criminal misuse
of the Internet by ISIL, Al-Qaida, and associated individuals, groups, undertakings
and entities, which shall be included in the Monitoring Team’s regular report as
outlined in section (a) of this annex; to pursue case studies, as appropriate; and to
explore in depth any other relevant issues as directed by the Committee;

(u) To consult with Member States and other relevant organizations,
including the International Air Transport Association (IATA), the International Civil
Aviation Organization (ICAO), the World Customs Organization (WCO),
INTERPOL, the Financial Action Task Force (FATF) and its regional bodies as well
as the United Nations Educational, Scientific and Cultural Organization (UNESCO),
including regular dialogue with representatives in New York and in capitals, taking
into account their comments, especially regarding any issues that might be reflected
in the Monitoring Team’s reports referred to in paragraph (a) of this annex, such as
gaps and challenges in States’ implementation of the measures in this resolution;

(v) To consult, in confidence, with Member States’ intelligence and security
services, including through regional forums, in order to facilitate the sharing of
information and to strengthen implementation of the measures;

(w) To consult with Member States, relevant representatives of the private
sector, including financial institutions and relevant non-financial businesses and
professions, and international and regional organizations, including FATF and its
regional bodies, to promote awareness of, and enhanced compliance with, and to
learn about the practical implementation of the asset freeze and to develop
recommendations for the strengthening of the implementation of that measure;

(x) To consult with Member States, relevant representatives of the private
sector and international and regional organizations, including ICAO, IATA, WCO
and INTERPOL, to promote awareness of, and enhanced compliance with, and to
learn about the practical implementation of the travel ban, including the use of
advanced passenger information provided by civil aircraft operators to Member
States, and to develop recommendations for the strengthening of the implementation
of that measure;

(y) To consult with Member States, relevant representatives of international
and regional organizations and the private sector, in coordination with national
authorities, as appropriate, to promote awareness of, enhance compliance with, and
to learn about the practical implementation of the arms embargo, with a particular
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emphasis on measures to counter the use of improvised explosive devices (IEDs) by
listed individuals, groups, undertakings and entities and the procurement of related
components used to construct IEDs, in particular (but not limited to) trigger
mechanisms, explosive precursors, commercial grade explosives, detonators,
detonating cords, or poisons;

(z) To assist the Committee in facilitating assistance on capacity-building for
enhancing implementation of the measures, upon request by Member States;

(aa) To work with INTERPOL and Member States to obtain photographs and,
in accordance with their national legislation, biometric information of listed
individuals for possible inclusion in INTERPOL-United Nations Security Council
Special Notices, to work with INTERPOL to ensure that INTERPOL-United
Nations Security Council Special Notices exist for all listed individuals, groups,
undertakings, and entities; and to further work with INTERPOL, as appropriate, to
address possible or confirmed cases of false or mistaken identify, with a view to
reporting to the Committee on such instances and proposing any recommendations;

(bb) To assist other subsidiary bodies of the Security Council, and their expert
panels, upon request, with enhancing their cooperation with INTERPOL, referred to
in resolution 1699 (2006), and to work, in consultation with the Secretariat, to
standardize the format of all United Nations sanctions lists and the Consolidated
Sanctions List so as to facilitate implementation by national authorities;

(cc) To report to the Committee, on a regular basis or when the Committee so
requests, through oral and/or written briefings on the work of the Monitoring Team,
including its visits to Member States and its activities;

(dd) Any other responsibility identified by the Committee.

Annex I1

In accordance with paragraph 54 of this resolution, the Office of the
Ombudsperson shall be authorized to carry out the following tasks upon receipt of a
delisting request submitted by, or on behalf of, an individual, group, undertaking or
entity on the ISIL (Da’esh) & Al-Qaida Sanctions List or by the legal representative
or estate of such individual, group, undertaking or entity (“the petitioner”).

The Council recalls that Member States are not permitted to submit delisting
petitions on behalf of an individual, group, undertaking or entity to the Office of the
Ombudsperson.

Information gathering (four months)
1. Upon receipt of a delisting request, the Ombudsperson shall:
(a) Acknowledge to the petitioner the receipt of the delisting request;

(b) Inform the petitioner of the general procedure for processing delisting
requests;

(c) Answer specific questions from the petitioner about Committee
procedures;
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(d) Inform the petitioner in case the petition fails to properly address the
original listing criteria, as set forth in paragraph 2 of this resolution, and return it to
the petitioner for his or her consideration; and

(e) Verify if the request is a new request or a repeated request and, if it is a
repeated request to the Ombudsperson and it does not contain relevant additional
information, return it to the petitioner, with an appropriate explanation, for his or
her consideration.

2. For delisting petitions not returned to the petitioner, the Ombudsperson shall
immediately forward the delisting request to the members of the Committee,
designating State(s), State(s) of residence and nationality or incorporation, relevant
United Nations bodies, and any other States deemed relevant by the Ombudsperson.
The Ombudsperson shall ask these States or relevant United Nations bodies to
provide, within four months, any appropriate additional information relevant to the
delisting request. The Ombudsperson may engage in dialogue with these States to
determine:

(a) These States’ opinions on whether the delisting request should be
granted; and

(b) Information, questions or requests for clarifications that these States
would like to be communicated to the petitioner regarding the delisting request,
including any information or steps that might be taken by a petitioner to clarify the
delisting request.

3. Where all designating States consulted by the Ombudsperson do not object to
the petitioner’s delisting, the Ombudsperson may shorten the information gathering
period, as appropriate.

4. The Ombudsperson shall also immediately forward the delisting request to the
Monitoring Team, which shall provide to the Ombudsperson, within four months:

(a) All information available to the Monitoring Team that is relevant to the
delisting request, including court decisions and proceedings, news reports, and
information that States or relevant international organizations have previously
shared with the Committee or the Monitoring Team;

(b) Fact-based assessments of the information provided by the petitioner that
is relevant to the delisting request; and

(¢) Questions or requests for clarifications that the Monitoring Team would
like asked of the petitioner regarding the delisting request.

5. At the end of this four-month period of information gathering, the
Ombudsperson shall present a written update to the Committee on progress to date,
including details regarding which States have supplied information, and any
significant challenges encountered therein. The Ombudsperson may extend this
period once for up to two months if he or she assesses that more time is required for
information gathering, giving due consideration to requests by Member States for
additional time to provide information.

Dialogue (two months)

6. Upon completion of the information gathering period, the Ombudsperson shall
facilitate a two-month period of engagement, which may include dialogue with the
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petitioner. Giving due consideration to requests for additional time, the
Ombudsperson may extend this period once for up to two months if he or she
assesses that more time is required for engagement and the drafting of the
Comprehensive Report described in paragraph 8 below. The Ombudsperson may
shorten this time period if he or she assesses less time is required.

7. During this period of engagement, the Ombudsperson:

(a) May submit questions, either orally or in writing, to the petitioner, or
request additional information or clarifications that may help the Committee’s
consideration of the request, including any questions or information requests
received from relevant States, the Committee and the Monitoring Team;

(b) Should request from the petitioner a signed statement in which the
petitioner declares that they have no ongoing association with Al-Qaida, ISIL, or
any cell, affiliate, splinter group, or derivative thereof, and undertakes not to
associate with Al-Qaida or ISIL in the future;

(¢) Should meet with the petitioner, to the extent possible;

(d) Shall forward replies from the petitioner back to relevant States, the
Committee and the Monitoring Team and follow up with the petitioner in connection
with incomplete responses by the petitioner;

(e) Shall coordinate with States, the Committee and the Monitoring Team
regarding any further inquiries of, or response to, the petitioner;

() During the information gathering or dialogue phase, the Ombudsperson
may share with relevant States information provided by a State, including that
State’s position on the delisting request, if the State which provided the information
consents;

(g) In the course of the information gathering and dialogue phases and in the
preparation of the report, the Ombudsperson shall not disclose any information
shared by a state on a confidential basis, without the express written consent of that
state; and

(h) During the dialogue phase, the Ombudsperson shall give serious
consideration to the opinions of designating States, as well as other Member States
that come forward with relevant information, in particular those Member States
most affected by acts or associations that led to the original listing.

8. Upon completion of the period of engagement described above, the
Ombudsperson, with the help of the Monitoring Team, as appropriate, shall draft
and circulate to the Committee a Comprehensive Report that will exclusively:

(a) Summarize and, as appropriate, specify the sources of, all information
available to the Ombudsperson that is relevant to the delisting request. The report
shall respect confidential elements of Member States’ communications with the
Ombudsperson,;

(b) Describe the Ombudsperson’s activities with respect to this delisting
request, including dialogue with the petitioner; and

(c) Based on an analysis of all the information available to the Ombudsperson
and the Ombudsperson’s recommendation, lay out for the Committee the principal
arguments concerning the delisting request. The recommendation should state the
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Ombudsperson’s views with respect to the listing as of the time of the examination of
the delisting request.

Committee discussion

9.  After the Committee has had fifteen days to review the Comprehensive Report
in all official languages of the United Nations, the Chair of the Committee shall
place the delisting request on the Committee’s agenda for consideration.

10. When the Committee considers the delisting request, the Ombudsperson, shall
present the Comprehensive Report in person and answer Committee members’
questions regarding the request.

11. Committee consideration of the Comprehensive Report shall be completed no
later than thirty days from the date the Comprehensive Report is submitted to the
Committee for its review.

12.  After the Committee has completed its consideration of the Comprehensive
Report, the Ombudsperson may notify all relevant States of the recommendation.

13. Upon the request of a designating State, State of nationality, residence, or
incorporation, and with the approval of the Committee, the Ombudsperson may
provide a copy of the Comprehensive Report, with any redactions deemed necessary
by the Committee, to such States, along with a notification to such States
confirming that:

(a) All decisions to release information from the Ombudsperson’s
Comprehensive Reports, including the scope of information, are made by the
Committee at its discretion and on a case-by-case basis;

(b) The Comprehensive Report reflects the basis for the Ombudsperson’s
recommendation and is not attributable to any individual Committee member; and

(¢c) The Comprehensive Report, and any information contained therein,
should be treated as strictly confidential and not shared with the petitioner or any
other Member State without the approval of the Committee.

14. 1In cases where the Ombudsperson recommends retaining the listing, the
requirement for States to take the measures in paragraph 2 of this resolution shall
remain in place with respect to that individual, group, undertaking or entity, unless a
Committee member submits a delisting request, which the Committee shall consider
under its normal consensus procedures.

15. In cases where the Ombudsperson recommends that the Committee consider
delisting, the requirement for States to take the measures described in paragraph 2
of this resolution shall terminate with respect to that individual, group, undertaking
or entity 60 days after the Committee completes consideration of a Comprehensive
Report of the Ombudsperson, in accordance with this annex II, including
paragraph 7 (h), unless the Committee decides by consensus before the end of that
60-day period that the requirement shall remain in place with respect to that
individual, group, undertaking or entity; provided that, in cases where consensus
does not exist, the Chair shall, on the request of a Committee Member, submit the
question of whether to delist that individual, group, undertaking or entity to the
Security Council for a decision within a period of 60 days; and provided further
that, in the event of such a request, the requirement for States to take the measures
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described in paragraph 2 of this resolution shall remain in force for that period with
respect to that individual, group, undertaking or entity until the question is decided
by the Security Council.

16. Following the conclusion of the process described in paragraphs 55 and 56 of
this resolution, the Committee shall convey to the Ombudsperson, within 60 days,
whether the measures described in paragraph 2 are to be retained or terminated,
setting out reasons and including any further relevant information, and an updated
narrative summary of reasons for listing, where appropriate, for the Ombudsperson
to transmit to the petitioner. The 60-day deadline applies to outstanding matters
before the Ombudsperson or the Committee and will take effect from the adoption
of this resolution.

17. After the Ombudsperson receives the communication from the committee
under paragraph 28, if the measures in paragraph 2 are to be retained, the
Ombudsperson shall send to the petitioner, with an advance copy sent to the
Committee, a letter that:

(a) Communicates the outcome of the petition;

(b) Describes, to the extent possible and drawing upon the Ombudsperson’s
Comprehensive Report, the process and publicly releasable factual information
gathered by the Ombudsperson; and

(c) Forwards from the Committee all information about the decision
provided to the Ombudsperson pursuant to paragraph 28 above.

18. In all communications with the petitioner, the Ombudsperson shall respect the
confidentiality of Committee deliberations and confidential communications
between the Ombudsperson and Member States.

19. The Ombudsperson may notify the petitioner, as well as those States relevant
to a case but which are not members of the Committee, of the stage at which the
process has reached.

Other Office of the Ombudsperson Tasks

20. In addition to the tasks specified above, the Ombudsperson shall:

(a) Distribute publicly releasable information about Committee procedures,
including Committee Guidelines, fact sheets and other Committee-prepared
documents;

(b) Where address is known, notify individuals or entities about the status of
their listing, after the Secretariat has officially notified the Permanent Mission of
the State or States, pursuant to paragraph 53 of this resolution; and

(¢) Submit biannual reports summarizing the activities of the Ombudsperson
to the Security Council.
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International Convention for the Suppression of the Financing of Terrorism
Preamble
The States Parties to this Convention,

Bearing in mind the purposes and principles of the Charter of the United Nations
concerning the maintenance of international peace and security and the promotion of good-
neighbourliness and friendly relations and cooperation among States,

Deeply concerned about the worldwide escalation of acts of terrorism in all its forms
and manifestations,

Recalling the Declaration on the Occasion of the Fiftieth Anniversary of the United
Nations, contained in General Assembly resolution 50/6 of 24 October 1995,

Recalling also all the relevant General Assembly resolutions on the matter, including
resolution 49/60 of 9 December 1994 and its annex on the Declaration on Measures to
Eliminate International Terrorism, in which the States Members of the United Nations
solemnly reaffirmed their unequivocal condemnation of all acts, methods and practices of
terrorism as criminal and unjustifiable, wherever and by whomever committed, including those
which jeopardize the friendly relations among States and peoples and threaten the territorial
integrity and security of States,

Noting that the Declaration on Measures to Eliminate International Terrorism also
encouraged States to review urgently the scope of the existing international legal provisions on
the prevention, repression and elimination of terrorism in all its forms and manifestations, with
the aim of ensuring that there is a comprehensive legal framework covering all aspects of the
matter,

Recalling General Assembly resolution 51/210 of 17 December 1996, paragraph 3,
subparagraph (f), in which the Assembly called upon all States to take steps to prevent and
counteract, through appropriate domestic measures, the financing of terrorists and terrorist
organizations, whether such financing is direct or indirect through organizations which also
have or claim to have charitable, social or cultural goals or which are also engaged in unlawful
activities such as illicit arms trafficking, drug dealing and racketeering, including the exploitation
of persons for purposes of funding terrorist activities, and in particular to consider, where
appropriate, adopting regulatory measures to prevent and counteract movements of funds
suspected to be intended for terrorist purposes without impeding in any way the freedom of
legitimate capital movements and to intensify the exchange of information concerning
international movements of such funds,

Recalling also General Assembly resolution 52/165 of 15 December 1997, in which
the Assembly called upon States to consider, in particular, the implementation
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of the measures set out in paragraphs 3 (a) to (f) of its resolution 51/210 of 17 December
1996,

Recalling further General Assembly resolution 53/108 of 8 December 1998, in which
the Assembly decided that the Ad Hoc Committee established by General Assembly
resolution 51/210 of 17 December 1996 should elaborate a draft international convention for
the suppression of terrorist financing to supplement related existing international instruments,

Considering that the financing of terrorism is a matter of grave concern to the
international community as a whole,

Noting that the number and seriousness of acts of international terrorism depend on the
financing that terrorists may obtain,

Noting also that existing multilateral legal instruments do not expressly address such
financing,

Being convinced of the urgent need to enhance international cooperation among States
in devising and adopting effective measures for the prevention of the financing of terrorism, as
well as for its suppression through the prosecution and punishment of its perpetrators,

Have agreed as follows

Articlel
For the purposes of this Convention:

1. AFunds@ means assets of every kind, whether tangible or intangible, movable or
immovable, however acquired, and legal documents or instruments in any form, including
electronic or digital, evidencing title to, or interest in, such assets, including, but not limited to,
bank credits, travellers cheques, bank cheques, money orders, shares, securities, bonds,
drafts, letters of credit.

2. AA State or governmental facilityd means any permanent or temporary facility or
conveyance that is used or occupied by representatives of a State, members of Government,
the legislature or the judiciary or by officials or employees of a State or any other public
authority or entity or by employees or officials of an intergovernmental organization in
connection with their official duties.

3. AProceeds( means any funds derived from or obtained, directly or indirectly, through
the commission of an offence set forth in article 2.
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Article2

1. Any person commits an offence within the meaning of this Convention if that person by
any means, directly or indirectly, unlawfully and wilfully, provides or collects funds with the
intention that they should be used or in the knowledge that they are to be used, in full or in
part, in order to carry out:

(a) An act which constitutes an offence within the scope of and as defined in one of
the treaties listed in the annex; or

(b) Any other act intended to cause death or serious bodily injury to a civilian, or to
any other person not taking an active part in the hostilities in a situation of armed conflict,
when the purpose of such act, by its nature or context, is to intimidate a population, or to
compel a government or an international organization to do or to abstain from doing any act.

2. (a) On depositing its instrument of ratification, acceptance, approval or accession, a
State Party which is not a party to a treaty listed in the annex may declare that, in the
application of this Convention to the State Party, the treaty shall be deemed not to be included
in the annex referred to in paragraph 1, subparagraph (a). The declaration shall cease to have
effect as soon as the treaty enters into force for the State Party, which shall notify the
depositary of this fact;

(b) When a State Party ceases to be a party to a treaty listed in the annex, it may
make a declaration as provided for in this article, with respect to that treaty.

3. For an act to constitute an offence set forth in paragraph 1, it shall not be necessary that
the funds were actually used to carry out an offence referred to in paragraph 1, subparagraphs

(a) or (b).

4. Any person also commits an offence if that person attempts to commit an offence as set
forth in paragraph 1 of this article.

5. Any person also commits an offence if that person:

(a) Participates as an accomplice in an offence as set forth in paragraph 1 or 4 of this
article;

(b) Organizes or directs others to commit an offence as set forth in paragraph 1 or 4
of this article;

(¢) Contributes to the commission of one or more offences as set forth in
paragraphs 1 or 4 of this article by a group of persons acting with a common purpose. Such
contribution shall be intentional and shall either:
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(1) Be made with the aim of furthering the criminal activity or criminal purpose of the
group, where such activity or purpose involves the commission of an offence as set
forth in paragraph 1 of this article; or

(i) Be made in the knowledge of the intention of the group to commit an offence as
set forth in paragraph 1 of this article.

Article3

This Convention shall not apply where the offence is committed within a single State,
the alleged offender is a national of that State and is present in the territory of that State and
no other State has a basis under article 7, paragraph 1, or article 7, paragraph 2, to exercise
jurisdiction, except that the provisions of articles 12 to 18 shall, as appropriate, apply in those
cases.

Article4
Each State Party shall adopt such measures as may be necessary:

(a) To establish as criminal offences under its domestic law the offences set forth in
article 2;

(b) To make those offences punishable by appropriate penalties which take into
account the grave nature of the offences.

Article5

1. Each State Party, in accordance with its domestic legal principles, shall take the
necessary measures to enable a legal entity located in its territory or organized under its laws
to be held liable when a person responsible for the management or control of that legal entity

has, in that capacity, committed an offence set forth in article 2. Such liability may be criminal,
civil or administrative.

2. Such liability is incurred without prejudice to the criminal liability of individuals having
committed the offences.

3. Each State Party shall ensure, in particular, that legal entities liable in accordance with
paragraph 1 above are subject to effective, proportionate and dissuasive criminal, civil or
administrative sanctions. Such sanctions may include monetary sanctions.

Article6
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Each State Party shall adopt such measures as may be necessary, including, where
appropriate, domestic legislation, to ensure that criminal acts within the scope of this
Convention are under no circumstances justifiable by considerations of a political,
philosophical, ideological, racial, ethnic, religious or other similar nature.

Article7

1. Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences set forth in article 2 when:

(a) The offence is committed in the territory of that State;

(b) The offence is committed on board a vessel flying the flag of that State or an
aircraft registered under the laws of that State at the time the offence is committed;

(c) The offence is committed by a national of that State.
2. A State Party may also establish its jurisdiction over any such offence when:

(a) The offence was directed towards or resulted in the carrying out of an offence
referred to in article 2, paragraph 1, subparagraph (a) or (b), in the territory of or against a
national of that State;

(b) The offence was directed towards or resulted in the carrying out of an offence
referred to in article 2, paragraph 1, subparagraph (a) or (b), against a State or government
facility of that State abroad, including diplomatic or consular premises of that State;

(¢c) The offence was directed towards or resulted in an offence referred to in article 2,
paragraph 1, subparagraph (a) or (b), committed in an attempt to compel that State to do or
abstain from doing any act;

(d) The offence is committed by a stateless person who has his or her habitual
residence in the territory of that State;

() The offence is committed on board an aircraft which is operated by the
Government of that State.

3. Upon ratifying, accepting, approving or acceding to this Convention, each State Party
shall notify the Secretary-General of the United Nations of the jurisdiction it has established in
accordance with paragraph 2. Should any change take place, the State Party concerned shall
immediately notify the Secretary-General.

4. Each State Party shall likewise take such measures as may be necessary to establish its
jurisdiction over the offences set forth in article 2 in cases where the alleged offender is
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present in its territory and it does not extradite that person to any of the States Parties that
have established their jurisdiction in accordance with paragraphs 1 or 2.

5. When more than one State Party claims jurisdiction over the offences set forth in article
2, the relevant States Parties shall strive to coordinate their actions appropriately, in particular
concerning the conditions for prosecution and the modalities for mutual legal assistance.

6. Without prejudice to the norms of general international law, this Convention does not
exclude the exercise of any criminal jurisdiction established by a State Party in accordance
with its domestic law.

Article8

1. Each State Party shall take appropriate measures, in accordance with its domestic legal
principles, for the identification, detection and freezing or seizure of any funds used or
allocated for the purpose of committing the offences set forth in article 2 as well as the
proceeds derived from such offences, for purposes of possible forfeiture.

2. Each State Party shall take appropriate measures, in accordance with its domestic legal
principles, for the forfeiture of funds used or allocated for the purpose of committing the
offences set forth in article 2 and the proceeds derived from such offences.

3. Each State Party concerned may give consideration to concluding agreements on the
sharing with other States Parties, on a regular or case-by-case basis, of the funds derived
from the forfeitures referred to in this article.

4. Each State Party shall consider establishing mechanisms whereby the funds derived
from the forfeitures referred to in this article are utilized to compensate the victims of offences
referred to in article 2, paragraph 1, subparagraph (a) or (b), or their families.

5. The provisions of this article shall be implemented without prejudice to the rights of
third parties acting in good faith.

Article9

1. Upon receiving information that a person who has committed or who is alleged to have
committed an offence set forth in article 2 may be present in its territory, the State Party
concerned shall take such measures as may be necessary under its domestic law to investigate
the facts contained in the information.

2. Upon being satisfied that the circumstances so warrant, the State Party in whose
territory the offender or alleged offender is present shall take the appropriate measures under
its domestic law so as to ensure that persorrs presence for the purpose of prosecution or
extradition.
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3. Any person regarding whom the measures referred to in paragraph 2 are being taken
shall be entitled to:

(a) Communicate without delay with the nearest appropriate representative of the
State of which that person is a national or which is otherwise entitled to protect that person-s
rights or, if that person is a stateless person, the State in the territory of which that person
habitually resides;

(b) Be visited by a representative of that State;

(c) Be informed of that persorrs rights under subparagraphs (a) and (b).

4. The rights referred to in paragraph 3 shall be exercised in conformity with the laws and
regulations of the State in the territory of which the offender or alleged offender is present,
subject to the provision that the said laws and regulations must enable full effect to be given to
the purposes for which the rights accorded under paragraph 3 are intended.

5. The provisions of paragraphs 3 and 4 shall be without prejudice to the right of any
State Party having a claim to jurisdiction in accordance with article 7, paragraph 1,

subparagraph (b), or paragraph 2, subparagraph (b), to invite the International Committee of
the Red Cross to communicate with and visit the alleged offender.

6.  When a State Party, pursuant to the present article, has taken a person into custody, it
shall immediately notify, directly or through the Secretary-General of the United Nations, the
States Parties which have established jurisdiction in accordance with article 7, paragraph 1 or
2, and, if it considers it advisable, any other interested States Parties, of the fact that such
person is in custody and of the circumstances which warrant that persorrs detention. The
State which makes the investigation contemplated in paragraph 1 shall promptly inform the
said States Parties of its findings and shall indicate whether it intends to exercise jurisdiction.

Article 10

1. The State Party in the territory of which the alleged offender is present shall, in cases to
which article 7 applies, if it does not extradite that person, be obliged, without exception
whatsoever and whether or not the offence was committed in its territory, to submit the case
without undue delay to its competent authorities for the purpose of prosecution, through
proceedings in accordance with the laws of that State. Those authorities shall take their
decision in the same manner as in the case of any other offence of a grave nature under the
law of that State.

2. Whenever a State Party is permitted under its domestic law to extradite or otherwise
surrender one of its nationals only upon the condition that the person will be returned to that
State to serve the sentence imposed as a result of the trial or proceeding for which the
extradition or surrender of the person was sought, and this State and the State seeking the
extradition of the person agree with this option and other terms they may deem appropriate,
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such a conditional extradition or surrender shall be sufficient to discharge the obligation set
forth in paragraph 1.

Article11

1. The offences set forth in article 2 shall be deemed to be included as extraditable
offences in any extradition treaty existing between any of the States Parties before the entry
into force of this Convention. States Parties undertake to include such offences as extraditable
offences in every extradition treaty to be subsequently concluded between them.

2. When a State Party which makes extradition conditional on the existence of a treaty
receives a request for extradition from another State Party with which it has no extradition
treaty, the requested State Party may, at its option, consider this Convention as a legal basis
for extradition in respect of the offences set forth in article 2. Extradition shall be subject to the
other conditions provided by the law of the requested State.

3. States Parties which do not make extradition conditional on the existence of a treaty
shall recognize the offences set forth in article 2 as extraditable offences between themselves,
subject to the conditions provided by the law of the requested State.

4. If necessary, the offences set forth in article 2 shall be treated, for the purposes of
extradition between States Parties, as if they had been committed not only in the place in
which they occurred but also in the territory of the States that have established jurisdiction in
accordance with article 7, paragraphs 1 and 2.

5. The provisions of all extradition treaties and arrangements between States Parties with
regard to offences set forth in article 2 shall be deemed to be modified as between States
Parties to the extent that they are incompatible with this Convention.

Article 12

1. States Parties shall afford one another the greatest measure of assistance in connection
with criminal investigations or criminal or extradition proceedings in respect of the offences set
forth in article 2, including assistance in obtaining evidence in their possession necessary for
the proceedings.

2. States Parties may not refuse a request for mutual legal assistance on the ground of
bank secrecy.
3. The requesting Party shall not transmit nor use information or evidence furnished by the

requested Party for investigations, prosecutions or proceedings other than those stated in the
request without the prior consent of the requested Party.
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4.  Each State Party may give consideration to establishing mechanisms to share with other
States Parties information or evidence needed to establish criminal, civil or administrative
liability pursuant to article 5.

5. States Parties shall carry out their obligations under paragraphs 1 and 2 in conformity
with any treaties or other arrangements on mutual legal assistance or information exchange that
may exist between them. In the absence of such treaties or arrangements, States Parties shall
afford one another assistance in accordance with their domestic law.

Article 13

None of the offences set forth in article 2 shall be regarded, for the purposes of
extradition or mutual legal assistance, as a fiscal offence. Accordingly, States Parties may not
refuse a request for extradition or for mutual legal assistance on the sole ground that it
concerns a fiscal offence.

Article 14

None of the offences set forth in article 2 shall be regarded for the purposes of
extradition or mutual legal assistance as a political offence or as an offence connected with a
political offence or as an offence inspired by political motives. Accordingly, a request for
extradition or for mutual legal assistance based on such an offence may not be refused on the
sole ground that it concerns a political offence or an offence connected with a political offence
or an offence inspired by political motives.

Article 15

Nothing in this Convention shall be interpreted as imposing an obligation to extradite or
to afford mutual legal assistance, f the requested State Party has substantial grounds for
believing that the request for extradition for offences set forth in article 2 or for mutual legal
assistance with respect to such offences has been made for the purpose of prosecuting or
punishing a person on account of that persorrs race, religion, nationality, ethnic origin or
political opinion or that compliance with the request would cause prejudice to that persorrs
position for any of these reasons.

Article 16

1. A person who is being detained or is serving a sentence in the territory of one State
Party whose presence in another State Party is requested for purposes of identification,
testimony or otherwise providing assistance in obtaining evidence for the investigation or
prosecution of offences set forth in article 2 may be transferred if the following conditions are
met:
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(a) The person freely gives his or her informed consent;

(b) The competent authorities of both States agree, subject to such conditions as those
States may deem appropriate.

2. For the purposes of the present article:

(a) The State to which the person is transferred shall have the authority and obligation
to keep the person transferred in custody, unless otherwise requested or authorized by the
State from which the person was transferred;

(b) The State to which the person is transferred shall without delay implement its
obligation to return the person to the custody of the State from which the person was
transferred as agreed beforehand, or as otherwise agreed, by the competent authorities of
both States;

(c) The State to which the person is transferred shall not require the State from which
the person was transferred to initiate extradition proceedings for the return of the person;

(d) The person transferred shall receive credit for service of the sentence being served
in the State from which he or she was transferred for time spent in the custody of the State to
which he or she was transferred.

3. Unless the State Party from which a person is to be transferred in accordance with the
present article so agrees, that person, whatever his or her nationality, shall not be prosecuted
or detained or subjected to any other restriction of his or her personal liberty in the territory of
the State to which that person is transferred in respect of acts or convictions anterior to his or
her departure from the territory of the State from which such person was transferred.

Article 17

Any person who is taken into custody or regarding whom any other measures are taken
or proceedings are carried out pursuant to this Convention shall be guaranteed fair treatment,
including enjoyment of all rights and guarantees in conformity with the law of the State in the
territory of which that person is present and applicable provisions of international law,
including international human rights law.

Article 18
1. States Parties shall cooperate in the prevention of the offences set forth in article 2 by
taking all practicable measures, inter alia, by adapting their domestic legislation, if necessary,

to prevent and counter preparations in their respective territories for the commission of those
offences within or outside their territories, including:
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(a) Measures to prohibit in their territories illegal activities of persons and
organizations that knowingly encourage, instigate, organize or engage in the commission of
offences set forth in article 2;

(b) Measures requiring financial institutions and other professions involved in financial
transactions to utilize the most efficient measures available for the identification of their usual or
occasional customers, as well as customers in whose interest accounts are opened, and to pay
special attention to unusual or suspicious transactions and report transactions suspected of
stemming from a criminal activity. For this purpose, States Parties shall consider:

(1) Adopting regulations prohibiting the opening of accounts the holders or
beneficiaries of which are unidentified or unidentifiable, and measures to ensure that
such institutions verify the identity of the real owners of such transactions;

(i) With respect to the identification of legal entities, requiring financial institutions,
when necessary, to take measures to verify the legal existence and the structure of the
customer by obtaining, either from a public register or from the customer or both, proof
of incorporation, including information concerning the customer=s name, legal form,
address, directors and provisions regulating the power to bind the entity;

(i) Adopting regulations imposing on financial institutions the obligation to report
promptly to the competent authorities all complex, unusual large transactions and
unusual patterns of transactions, which have no apparent economic or obviously lawful
purpose, without fear of assuming criminal or civil liability for breach ofany restriction
on disclosure of information if they report their suspicions in good faith;

(iv) Requiring financial institutions to maintain, for at least five years, all necessary
records on transactions, both domestic or international.

2. States Parties shall further cooperate in the prevention of offences set forth in article 2
by considering:

(a) Measures for the supervision, including, for example, the licensing, of all money-
transmission agencies;

(b) Feasible measures to detect or monitor the physical cross-border transportation of
cash and bearer negotiable instruments, subject to strict safeguards to ensure proper use of
information and without impeding in any way the freedom of capital movements.

3. States Parties shall further cooperate in the prevention of the offences set forth in article
2 by exchanging accurate and verified information in accordance with their domestic law and

coordinating administrative and other measures taken, as appropriate, to prevent the
commission of offences set forth in article 2, in particular by:

-11-

Annex 184



(a) Establishing and maintaining channels of communication between their competent
agencies and services to facilitate the secure and rapid exchange of information concerning all
aspects of offences set forth in article 2;

(b) Cooperating with one another in conducting inquiries, with respect to the offences
set forth in article 2, concerning:

(1)  The identity, whereabouts and activities of persons in respect of whom reasonable
suspicion exists that they are involved in such offences;

(i) The movement of funds relating to the commission of such offences.
4. States Parties may exchange information through the International Criminal Police

Organization (Interpol).

Article 19

The State Party where the alleged offender is prosecuted shall, in accordance with its
domestic law or applicable procedures, communicate the final outcome of the proceedings to
the Secretary-General of the United Nations, who shall transmit the information to the other
States Parties.
Article 20

The States Parties shall carry out their obligations under this Convention in a manner
consistent with the principles of sovereign equality and territorial integrity of States and that of
non-intervention in the domestic affairs of other States.
Article21

Nothing in this Convention shall affect other rights, obligations and responsibilities of

States and individuals under international law, in particular the purposes of the Charter of the
United Nations, international humanitarian law and other relevant conventions.

Article 22

Nothing in this Convention entitles a State Party to undertake in the territory of another
State Party the exercise of jurisdiction or performance of functions which are exclusively
reserved for the authorities of that other State Party by its domestic law.
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Article 23

1. The annex may be amended by the addition of relevant treaties that:
(a) Are open to the participation of all States;
(b) Have entered into force;

(c) Have been ratified, accepted, approved or acceded to by at least twenty-two
States Parties to the present Convention.

2. After the entry into force of this Convention, any State Party may propose such an
amendment. Any proposal for an amendment shall be communicated to the depositary in
written form. The depositary shall notify proposals that meet the requirements of paragraph 1
to all States Parties and seek their views on whether the proposed amendment should be
adopted.

3. The proposed amendment shall be deemed adopted unless one third of the States
Parties object to it by a written notification not later than 180 days after its circulation.

4.  The adopted amendment to the annex shall enter into force 30 days after the deposit of
the twenty-second instrument of ratification, acceptance or approval of such amendment for
all those States Parties having deposited such an instrument. For each State Party ratifying,
accepting or approving the amendment after the deposit of the twenty-second instrument, the
amendment shall enter into force on the thirtieth day after deposit by such State Party of its
instrument of ratification, acceptance or approval.

Article 24

1. Any dispute between two or more States Parties concerning the interpretation or
application of this Convention which cannot be settled through negotiation within a reasonable
time shall, at the request of one of them, be submitted to arbitration. If, within six months from
the date of the request for arbitration, the parties are unable to agree on the organization of
the arbitration, any one of those parties may refer the dispute to the International Court of
Justice, by application, in conformity with the Statute of the Court.

2. Each State may at the time of signature, ratification, acceptance or approval of this
Convention or accession thereto declare that it does not consider itself bound by
paragraph 1. The other States Parties shall not be bound by paragraph 1 with respect to any

State Party which has made such a reservation.

3. Any State which has made a reservation in accordance with paragraph 2 may at any
time withdraw that reservation by notification to the Secretary-General of the United Nations.
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Article 25

1. This Convention shall be open for signature by all States from 10 January 2000 to 31
December 2001 at United Nations Headquarters in New York.

2. This Convention is subject to ratification, acceptance or approval. The instruments of
ratification, acceptance or approval shall be deposited with the Secretary-General of the
United Nations.

3. This Convention shall be open to accession by any State. The instruments of accession
shall be deposited with the Secretary-General of the United Nations.

Article 26

1. This Convention shall enter into force on the thirtieth day following the date of the
deposit of the twenty-second instrument of ratification, acceptance, approval or accession
with the Secretary-General of the United Nations.

2. For each State ratifying, accepting, approving or acceding to the Convention after the
deposit of the twenty-second instrument of ratification, acceptance, approval or accession,

the Convention shall enter into force on the thirtieth day after deposit by such State of its
instrument of ratification, acceptance, approval or accession.

Article 27

1. Any State Party may denounce this Convention by written notification to the Secretary-
General of the United Nations.

2. Denunciation shall take effect one year following the date on which notification is
received by the Secretary-General of the United Nations.
Article 28

The original of this Convention, of which the Arabic, Chinese, English, French, Russian
and Spanish texts are equally authentic, shall be deposited with the Secretary-General of the
United Nations who shall send certified copies thereof to all States.

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by their

respective Governments, have signed this Convention, opened for signature at United Nations
Headquarters in New York on 10 January 2000.
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Annex

1. Convention for the Suppression of Unlawful Seizure of Aircraft, done at The Hague on
16 December 1970.

2. Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation,
done at Montreal on 23 September 1971.

3. Convention on the Prevention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents, adopted by the General Assembly of the
United Nations on 14 December 1973.

4. International Convention against the Taking of Hostages, adopted by the General
Assembly of the United Nations on 17 December 1979.

5. Convention on the Physical Protection of Nuclear Material, adopted at Vienna on
3 March 1980.

6. Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation, supplementary to the Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation, done at Montreal on 24 February 1988.

7. Convention for the Suppression of Unlawful Acts against the Safety of Maritime
Navigation, done at Rome on 10 March 1988.

8.  Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms
located on the Continental Shelf, done at Rome on 10 March 1988.

9. International Convention for the Suppression of Terrorist Bombings, adopted by the
General Assembly of the United Nations on 15 December 1997.
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22 April 1970

TREATY ON THE NON-PROLIFERATION OF NUCLEAR WEAPONS

Notification of the entry into force

l. By letters addressed to the Director General on 5, 6 and 20 March 1970 respectively, the
Governments of the United Kingdom of Great Britain and Northern Ireland, the United States of
America and the Union of Soviet Socialist Republics, which are designated as the Depositary
Governments in Article IX. 2 of the Treaty on the Non-Proliferation of Nuclear Weapons,
informed the Agency that the Treaty had entered into force on 5 March 1970.

2. The text of the Treaty, taken from a certified true copy provided by one of the Depositary
Governments, is reproduced below for the convenience of all Members.

TREATY
ON THE NON-PROLIFERATION OF NUCLEAR WEAPONS
The States concluding this Treaty, hereinafter referred to as the “Parties to the Treaty”,

Considering the devastation that would be visited upon all mankind by a nuclear war and the
consequent need to make every effort to avert the danger of such a war and to take measures to
safeguard the security of peoples,

Believing that the proliferation of nuclear weapons would seriously enhance the danger of
nuclear war,

In conformity with resolutions of the United Nations General Assembly calling for the
conclusion of an agreement on the prevention of wider dis semination of nuclear weapons,

Undertaking to co-operate in facilitating the application of International Atomic Energy
Agency safeguards on peaceful nuclear activities,

Expressing their support for research, development and other efforts to further the
application, within the framework of the International Atomic Energy Agency safeguards
system, of the principle of safeguarding effectively the flow of source and special fissionable
materials by use of instruments and other techniques at certain strategic points,

Affirming the principle that the benefits of peaceful applications of nuclear technology,
including any technological by-products which may be derived by nuclear-weapon States from
the development of nuclear explosive devices, should be available for peaceful purposes to all
Parties to the Treaty, whether nuclear-weapon or non-nuclear-weapon States,

Convinced that, in furtherance of this principle, all Parties to the Treaty are entitled to
participate in the fullest possible exchange of scientific information for, and to contribute alone
or in co-operation with other States to, the further development of the applications of atomic
energy for peaceful purposes,

Declaring their intention to achieve at the earliest possible date the cessation of the nuclear
arms race and to undertake effective measures in the direction of nuclear disarmament,

Urging the co-operation of all States in the attainment of this objective,
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Recalling the determination expressed by the Parties to the 1963 Treaty banning nuclear
weapon tests in the atmosphere, in outer space and under water in its Preamble to seek to
achieve the discontinuance of all test explosions of nuclear weapons for all time and to continue
negotiations to this end,

Desiring to further the easing of international tension and the strengthening of trust between
States in order to facilitate the cessation of the manufacture of nuclear weapons, the liquidation
of all their existing stockpiles, and the elimination from national arsenals of nuclear weapons
and the means of their delivery pursuant to a Treaty on general and complete disarmament
under strict and effective international control,

Recalling that, in accordance with the Charter of the United Nations, States must refrain in
their international relations from the threat or use of force against the territorial integrity or
political independence of any State, or in any other manner inconsistent with the Purposes of the
United Nations, and that the establishment and maintenance of international peace and security
are to be promoted with the least diversion for armaments of the world's human and economic
resources,

Have agreed as follows:

ARTICLE I

Each nuclear-weapon State Party to the Treaty undertakes not to transfer to any recipient
whatsoever nuclear weapons or other nuclear explosive devices or control over such weapons or
explosive devices directly, or indirectly; and not in any way to assist, encourage, or induce any
non-nuclear-weapon State to manufacture or otherwise acquire nuclear weapons or other
nuclear explosive devices, or control over such weapons or explosive devices.

ARTICLE II

Each non-nuclear-weapon State Party to the Treaty undertakes not to receive the transfer
from any transferor whatsoever of nuclear weapons or other nuclear explosive devices or of
control over such weapons or explosive devices directly, or indirectly; not to manufacture or
otherwise acquire nuclear weapons or other nuclear explosive devices; and not to seek or
receive any assistance in the manufacture of nuclear weapons or other nuclear explosive
devices.

ARTICLE III

1. Each Non-nuclear-weapon State Party to the Treaty undertakes to accept safeguards, as
set forth in an agreement to be negotiated and concluded with the International Atomic Energy
Agency in accordance with the Statute of the International Atomic Energy Agency and the
Agency's safeguards system, for the exclusive purpose of verification of the fulfilment of its
obligations assumed under this Treaty with a view to preventing diversion of nuclear energy
from peaceful uses to nuclear weapons or other nuclear explosive devices. Procedures for the
safeguards required by this Article shall be followed with respect to source or special
fissionable material whether it is being produced, processed or used in any principal nuclear
facility or is outside any such facility. The safeguards required by this Article shall be applied
on all source or special fissionable material in all peaceful nuclear activities within the territory
of such State, under its jurisdiction, or carried out under its control anywhere.
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2. Each State Party to the Treaty undertakes not to provide: (@) source or special fissionable
material, or (b) equipment or material especially designed or prepared for the processing, use or
production of special fissionable material, to any non-nuclear-weapon State for peaceful
purposes, unless the source or special fissionable material shall be subject to the safeguards
required by this Article.

3. The safeguards required by this Article shall be implemented in a manner designed to
comply with Article IV of this Treaty, and to avoid hampering the economic or technological
development of the Parties or international co-operation in the field of peaceful nuclear
activities, including the international exchange of nuclear material and equipment for the
processing, use or production of nuclear material for peaceful purposes in accordance with the
provisions of this Article and the principle of safeguarding set forth in the Preamble of the
Treaty.

4. Non-nuclear-weapon States Party to the Treaty shall conclude agreements with the
International Atomic Energy Agency to meet the requirements of this Article either individually
or together with other States in accordance with the Statute of the International Atomic Energy
Agency. Negotiation of such agreements shall commence within 180 days from the original
entry into force of this Treaty. For States depositing their instruments of ratification or
accession after the 180-day period, negotiation of such agreements shall commence not later
than the date of such deposit. Such agreements shall enter into force not later than eighteen
months after the date of initiation of negotiations.

ARTICLE IV

1. Nothing in this Treaty shall be interpreted as affecting the inalienable right of all the
Parties to the Treaty to develop research, production and use of nuclear energy for peaceful
purposes without discrimination and in conformity with Articles I and II of this Treaty.

2. All the Parties to the Treaty undertake to facilitate, and have the right to participate in. the
fullest possible exchange of equipment, materials and scientific and technological information
for the peaceful uses of nuclear energy. Parties to the Treaty in a position to do so shall also co-
operate in contributing alone or together with other States or international organizations to the
further development of the applications of nuclear energy for peaceful purposes, especially in
the territories of non-nuclear-weapon States Party to the Treaty, with due consideration for the
needs of the developing areas of the world.

ARTICLE V

Each Party to the Treaty undertakes to take appropriate measures to ensure that, in
accordance with this Treaty, under appropriate international observation and through
appropriate international procedures, potential benefits from any peaceful applications of
nuclear explosions will be made available to non-nuclear-weapon States Party to the Treaty on a
non-discriminatory basis and that the charge to such Parties for the explosive devices used will
be as low as possible and exclude any charge for research and development. Non-nuclear-
weapon States Party to the Treaty shall be able to obtain such benefits, pursuant to a special
international agreement or agreements, through an appropriate international body with adequate
representation of non-nuclear-weapon States. Negotiations on this subject shall commence as
soon as possible after the Treaty enters into force. Non-nuclear-weapon States Party to the
Treaty so desiring may also obtain such benefits pursuant to bilateral agreements.
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ARTICLE VI

Each of the Parties to the Treaty undertakes to pursue negotiations in good faith on effective
measures relating to cessation of the nuclear arms race at an early date and to nuclear
disarmament, and on a treaty on general and complete disarmament under strict and effective
international control.

ARTICLE VII

Nothing in this Treaty affects the right of any group of States to conclude regional treaties in
order to assure the total absence of nuclear weapons in their respective territories.

ARTICLE VIII

1. Any Party to the Treaty may propose amendments to this Treaty. The text of any
proposed amendment shall be submitted to the Depositary Governments which shall circulate it
to all Parties to the Treaty. Thereupon, if requested to do so by one-third or more of the Parties
to the Treaty, the Depositary Governments shall convene a conference, to which they shall
invite all the Parties to the Treaty, to consider such an amendment.

2. Any amendment to this Treaty must be approved by a majority of the votes of all the
Parties to the Treaty, including the votes of all nuclear-weapon States Party to the Treaty and all
other Parties which, on the date the amendment is circulated, are members of the Board of
Governors of the International Atomic Energy Agency. The amendment shall enter into force
for each Party that deposits its instrument of ratification of the amendment upon the deposit of
such instruments of ratification by a majority of all the Parties, including the instruments of
ratification of all nuclear-weapon States Party to the Treaty and all other Parties which, on the
date the amendment is circulated, are members of the Board of Governors of the International
Atomic Energy Agency. Thereafter, it shall enter into force for any other Party upon the deposit
of its instrument of ratification of the amendment.

3. Five years after the entry into force of this Treaty, a conference of Parties to the Treaty
shall be held in Geneva, Switzerland, in order to review the operation of this Treaty with a view
to assuring that the purposes of the Preamble and the provisions of the Treaty are being realised.
At intervals of five years thereafter. a majority of the Parties to the Treaty may obtain, by
submitting a proposal to this effect to the Depositary Governments, the convening of further
conferences with the same objective of reviewing the operation of the Treaty.

ARTICLE IX

1. This Treaty shall be open to all States for signature. Any State which does not sign the
Treaty before its entry into force in accordance with paragraph 3 of this Article may accede to it
at any time.

2. This Treaty shall be subject to ratification by signatory States. Instruments of ratification
and instruments of accession shall be deposited with the Governments of the United Kingdom
of Great Britain and Northern Ireland, the Union of Soviet Socialist Republics and the United
States of America, which are hereby designated the Depositary Governments.

3. This Treaty shall enter into force after its ratification by the States, the Governments of
which are designated Depositaries of the Treaty, and forty other States signatory to this Treaty
and the deposit of their instruments of ratification. For the purposes of this Treaty, a nuclear-
weapon State is one which has manufactured and exploded a nuclear weapon or other nuclear
explosive device prior to 1 January, 1967.
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4. For States whose instruments of ratification or accession are deposited subsequent to the
entry into force of this Treaty, it shall enter into force on the date of the deposit of their
instruments of ratification or accession.

5. The Depositary Governments shall promptly inform all signatory and acceding States of
the date of each signature, the date of deposit of each instrument of ratification or of accession,
the date of the entry into force of this Treaty, and the date of receipt of any requests for
convening a conference or other notices.

6. This Treaty shall be registered by the Depositary Governments pursuant to Article 102 of
the Charter of the United Nations.

ARTICLE X

1. Each Party shall in exercising its national sovereignty have the right to withdraw from the
Treaty if it decides that extraordinary events, related to the subject matter of this Treaty, have
jeopardized the supreme interests of its country. It shall give notice of such withdrawal to all
other Parties to the Treaty and to the United Nations Security Council three months in advance.
Such notice shall include a statement of the extraordinary events it regards as having
jeopardized its supreme interests.

2. Twenty-five years after the entry into force of the Treaty, a conference shall be convened
to decide whether the Treaty shall continue in force indefinitely, or shall be extended for an
additional fixed period or periods. This decision shall be taken by a majority of the Parties to the
Treaty.

ARTICLE XI

This Treaty, the English, Russian, French, Spanish and Chinese texts of which are equally
authentic, shall be deposited in the archives of the Depositary Governments. Duly certified
copies of this Treaty shall be transmitted by the Depositary Governments to the Governments of
the signatory and acceding States.

IN WITNESS WHEREOF the undersigned, duly authorised, have signed this Treaty.

DONE in triplicate, at the cities of London, Moscow and Washington, the first day of July,
one thousand nine hundred and sixty-eight.
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EQUITY — A GENERAL
PRINCIPLE OF LAW
RECOGNISED BY CIVILISED
NATIONS?

JUSTICE MARGARET WHITE*

I have chosen as my text Article 38 of the Statute of the International Court of Justice
which sets out what the Court needs to have regard to when deciding disputes submitted
to it. One source set out in Article 38 is the “‘general principles of law recognised by
civilised nations’.

In this paper | will explore whether ‘equity’ is such a general principle.
The International Court of Justice has decided or given Advisory Opinions in over 130
matters since its inception after World War 1l as the principal judicial organ of the
United Nations. It is the successor to the Permanent Court of International Justice
established in the early 1920s by the League of Nations. Its caseload is now as great as
it has ever been and the number of international courts and tribunals is growing steadily.
Even to embark on the topic | have chosen is to invite disputation.
The scholarly literature is replete with analyses of what ‘equity’ means in international
law but | think the subject is of some interest to common lawyers and may be worth a
brisk walk through an obstacle-strewn path.

At the outset it is as well to be clear that neither the concept nor the role of equity in
international law is co-terminus with equity’s characteristics in municipal or domestic
law be it the common, Roman, civil or Germanic law variety. In general terms it tends
to suggest justice attained through what is fair.*

This idea has long been developed in legal systems. One of the characteristics of any
society is to be found in its own conception of justice and how to achieve it, of right and
wrong, of what the law is and what it is intended to do and why.
Those conceptions and their rationale do not necessarily coincide with corresponding
concepts and their rationale in other societies or the legal systems of other societies.’

* Justice of the Supreme Court of Queensland. This article is based on a paper presented at the W A
Lee Equity Lecture 2003, Faculty of Law, Queensland University of Technology. | wish to thank
my associate, Ms Kylie-Maree Weston-Scheuber BMus (QUT) BA/LLB (Hons) (UQ) for her
research assistance and interest in the preparation of this paper.

D Walker, The Oxford Companion to Law (Clarendon Press, 1980) 424 discussed by S Rosenne
“The Position of the International Court of Justice on the Foundations of the Principle of Equity in
International Law’ in Bloed & Van Dijk (eds) Forty Years of the International Court of Justice
(Europa Instituut, 1988) 85.

Rosenne, above n 1, 89.
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Of even greater relevance to my topic is that in any given society, the judges themselves
are an integral part of that society. It is not surprising, indeed it would be surprising if
were not so, that judges are directly influenced by tendencies prevailing in their own
societies. Domestic judges are shaped by, and in turn help to shape, the society in
which they live and which they serve.® That cannot be true for judges of the
International Court. They represent, by virtue of Article 9 of the Statute of the Court,
the main forms of civilization and the principal legal systems of the world. Although
there will be many shared values the paths to the desired curial outcome will be various.

On the other hand the impulse which has driven the very idea of equity must have been
much the same whatever the society which gave rise to it and it was, no doubt, this
commonalit}]/ which permitted its development in the law of nations in Western Europe
from the 17" century.

Elements of what we would identify as broadly equitable concepts can be found in the
earliest extant records, for example, Hittite treaties with their neighbours in the
14™ and 13" centuries BC which attempted to pre-empt dishonesty in carrying out the
strict terms of the treaty by specifying acts of bad faith which would be incompatible
with the oaths and treaty obligations of the parties.*

Equity can be identified in many societies and religions even if in different forms. The
Greeks called it clemency. The Romans termed it aequitas or equality.
Ancient Chinese law described it as compassion and in Hindu philosophy is found the
doctrine of righteousness.” In some Islamic schools istihsan is employed to avoid
undue hardship from the application of the law.°®

Equity as it has been recognised and developed in international law is most closely
related to Western legal traditions. This is no doubt because the body of international
law rules were developed in Europe after the Peace of Westphalia in 1648 and the rise
of statecraft in Europe in the 19" century.’

The profound influence of Aristotle on the Western legal tradition is well known.
His articulation of the universality and completeness of the law which necessarily
includes broad concepts of justice and equity and, at the same time, recognition of the

J Martinez, ‘Towards an International Judicial System’ (2003) 56 Stanford Law Review 429, 461.

Discussed in G Scharzenberger, ‘Equity in International Law’ (1972) The Year Book of World
Affairs 348-50. See also S E Finer, The History of Government Vol 1: Ancient Monarchies and
Empires (Oxford University Press, 1997). Psalm 98 praises the Lord because ‘You have
established equity, justice and right’: J Gelineau, ‘Introduction’ in The Psalms: A New Translation
(Collins, 1963) 171.

R Newman, ‘The Principles of Equity as a Source of World Law’ (1966) 1 Israel Law Review 616-
7 cited in C Rossi, Equity in International Law: A Legal Realist Approach to International
Decision Making (Transitional Publishers, 1993) 22.

Although there are many texts on the principles of Islamic jurisprudence, | am indebted to Ms
Susan Anderson BA Int’l Affairs (GWU) JD (UQ) former associate to the Hon Mr Justice B H
McPherson CBE of the Supreme Court of Queensland for allowing me to read her research paper
‘Equity in International Law: Is it Comparable to Common Law Equity?’ and her discussion of
sources of Islamic Law at 11-14.

D P O’Connell, International Law (Stevens, 1965) Vol 1, 5. See also Y Makonnen, ‘Western
Attitudes to International Equity’ (1972-3) 42-43 Annuaire de I’Association des Auditeurs de
I’Academie de Droit International de la Haye 82.
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need for systemic correction of shortcomings in the law due, in effect, to that very
generality or universality provides equity’s roots.® Equity, so understood, entailed and
entails discretionary characteristics both as to its application and its extent — an enduring
issue both in domestic and international law.

Gradually equitable principles emerged as an adjunct to both Roman law and to the
English common law based on the need to ameliorate or correct the body of civil law.
In Roman law it was contained in the jus honorarium through which the magistrates
(praetors), advised by the judges, issued edicts aiding, supplementing or correcting the
civil law. It aided by offering more convenient remedies to persons who already held
rights of action at civil law such as the interdict by which an heir at civil law could
obtain possession of the deceased’s goods. It supplemented by granting remedies to
persons who did not have rights of action at civil law, for example, a widow of a man
who dies intestate leaving no blood relatives was allowed by the praetor to claim her
late husband’s property although not his heir. The praetor also corrected the law by
giving a person a remedy where someone else was entitled at law, for example, where
the formal requirements for a valid will were not satisfied the jus honorarium might
recognise the nominated heir.’

Sir Peter Stein, the eminent Roman law scholar, has noted that by the beginning of the
3" century AD Roman jurists probably realised that there was little more they could do
by way of introducing fresh equitable principles or standards into Roman law. They
knew, he said, when to call a halt® and the codification began.

Unlike the Roman jurists who advised the praetors, the Chancellors of England, once
embarked on the great journey, never called it a day, joining the separate stream of the
common law via the Judicature Acts, and continuing afresh.

There is little that | would wish or have the temerity to say to an audience which
includes so many equity scholars about the history and development of equity in the
common law system but | have borrowed the elegant foreword by Sir Frank Kitto to
Meagher, Gummow and Lehane’s Equity Doctrines and Remedies.™ Sir Frank gives an
answer to the layman who asks ‘What is Equity?’:

He must learn how Equity emerged from the mists of the Middle Ages an amorphous and
unruly thing, and how it gradually took shape as a coherent body of law, albeit upon
many disparate topics. He must be made to see the single bright thread running through
the whole of Equity’s dealing with the topics, and for that purpose he must be taken back
... to the time when the Chancellors of England found themselves entrusted with a wider
power of exercising the King’s prerogative of administering justice between subjects than
was enjoyed by the King’s Judges. On the one hand the Chancellors might proceed, like
the Judges, according to the Common Law, according ... “to the right of the laws and
statues of the realm” ... but on the other hand they might proceed “according to the rule of

Aristotle, Nicomachean Ethics (WD Ross trans, Oxford University Press, 1980) Book 5 Chapter
10. This has given rise to the fundamental debate whether equity is of the law or outside the law.

P G Stein, ‘Equitable Principles in Roman Law’ in P G Stein (ed) The Character and Influence of
Roman Civil Law: Historical Essays (Hambledon and London Ltd, 1998) 19 ff.

Ibid 36.

R P Meagher, J D Heydon & M J Leeming (eds) Meagher, Gummow and Lehane Equity Doctrines
and Remedies (Butterworths, 4™ ed, 2002) v.

10
11
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equity” ... wherever the Common Law might seem to fall short of that ideal in either the
rights it conceded or the remedies it gave. For the exercise of the latter power they had
no guidance or point of reference save in their own opinions as to the standards of
conscientiousness to which the conduct of other people should be required to conform;
for “equity” was as vague as aequum et bonum. The inquirer must be told how this
extraordinary power to prevent the injustices and supply the deficiencies that were
perceived in the operation of the Common Law attracted a swelling volume of business
the pressure of which, together no doubt with a lively appreciation of the advantages of
consistency, led the Chancellors to an increasing adherence to precedent; and how in
consequence principles became established, determining when the Chancery would
intervene and what it would do.

Sir Frank, in the course of his summary, quoted with approval from Maitland comparing
the development of English equity with law on the continent:

But if we look abroad we shall find good reason for thinking that but for these institutions
(the Star Chamber and the Chancery) our old-fashioned national law, unable out of its
own resources to meet the requirements of a new age, would have utterly broken down,
and the ‘ungodly jumble’ would have made way for Roman jurisprudence and for
despotism. Were we to say that equity saved the common law, and that the Star Chamber
saved the constitution, even in this paradox there would be some truth.*?

Two great legal theorists of the 17" century who greatly influenced the emerging law of
nations, Grotius and Pufendorf, included an important place for equity in dealings
between nations. Grotius referred to the Aristotelian idea of equity as twofold — being
an understanding of what was right and just as well as in its corrective capacity to
moderate the general law."®

Both Grotius and Pufendorf and later writers recognised the tension in the judge
exercising discretion against the letter of the law. Grotius said that equity must be
applied with an abundance of circumspection and Pufendorf — to a standard of prudence
— sentiments echoed in modern international law jurisprudence.

It was an unease at the role of judicial discretion which lay at the heart of the lengthy
debates at The Hague in 1920 by a number of jurists, famous in their day, meeting to
advise the Council of the League of Nations on the creation of a Permanent Court of
International Justice.

Before turning to those interesting discussions let me say something very briefly about
equity in civil law systems. In a word, the codification of the law in the several
continental systems tended against the development of a separate stream of equitable
principles.  Instead, certain general clauses, designed to ensure an equitable
interpretation of statutory provisions against a too strict or formalistic interpretation,

12
13

Ibid vi.

Hugo de Groot (Grotius), Of the Rights of War and Peace, In Which are Explained the Laws and
Claims of Nature and Nations, and the Principle Points That Relate either to Publick Government
or the Conduct of Private Life (1715); Grotius, De Jure Belli ac Pacis, libri tres (1735); Grotius,
The Law of War and Peace, Book Three (William Whewell trans, 1853) [trans of: De Jure Belli et
Pacis, libri tres]. S Von Pufendorf, The Law of Nature and Nations, or, a General System of the
Most Important Principles of Morality, Jurisprudence and Politics. To which is prefix’d M
Barbeyrac’s prefactory discourse containing an historical and critical account of the science of
morality (Basil Kennett trans 1749).
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were inserted into the various codes* making those systems rather closer to the
Aristotelian idea of equity.

It is now time to turn to the sources of international law and see if equity has a role to
play.

Article 38 of the Statue of the International Court of Justice which mandates the sources
of law to be applied by the Court had its genesis in Article 35 of the Statute of the
Permanent Court of International Justice which was incorporated without relevant
change into the Statute of the International Court of Justice. It provides:

1. The court, whose function is to decide in accordance with international law
such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing
rules expressly recognized by the contesting states;

b.  international custom, as evidence of a general practice accepted as
law;

C. the general principles of law recognized by civilized nations;

d.  subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex
aequo et bono, if the parties agree thereto.

As is plain, there is no express reference to equity and there is no agreement amongst
commentators that deciding a case ex aequo et bono, as Article 38(2) allows, imports
principles of equity. A decision ex aequo et bono would be against the law.
It implies law creation by the Court and no party to a dispute before the International
Court has, so far, agreed that the Court may proceed in that way. It is with the third
source of law — “the general principles of law recognised by civilized nations” — that |
am principally concerned. | should mention that this has given rise to an enormous
literature by international scholars, impossible to summarise, if | could, in a brief
lecture.

The working papers of the Advisory Committee make clear that although equity was
proposed for express inclusion as a source of law it was ultimately rejected.
The members of the Advisory Committee included the great names of international law
of the day from continental Europe, Latin America and distinguished common law
jurists. Of interest to this audience were the United Kingdom representative, Lord
Phillimore PC, an important maritime jurist and Mr Elihu Root, former Secretary of
State of the United States and one of the best known international lawyers of the day.
He was the American delegate to the 1907 Hague Peace Conference, the first President
of the Carnegie Endowment for International Peace, a member of the Permanent Court

14 W G Friedmann, Legal Theory (Stevens, 5" ed, 1967) 543-5.
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of Arbitration, former United States Secretary of State for War, the Republican Senator
for New York and the winner of the Nobel Peace Prize in 1912.

The expression in Article 38(1)(c) referring to “general principles of law recognised by
civilised nations” had meaning then so far as it referred to “civilised nations” which
need not be spelt out here. It bears no real meaning in international law today. There
are now 189 members States of the United Nations. A far cry from the few who were
represented by the Advisory Committee (which did include the Japanese Ambassador to
Belgium). Rather, the general principles which the International Court may take into
account will be those generally recognised across a range of different legal systems.

The term “general principles’ in Article 38(1)(c), it seems to be generally agreed, refers
to both principles of international law and principles common to international law and
various municipal systems of law."> The inclusion of this provision was controversial
and gave rise to conflict between the common law representatives on the one hand and
the continental European and some Latin American representatives on the other. The
common lawyers, Phillimore and Root, wanted the sources of law restricted to
conventions (treaties) and custom in order to induce as many countries as possible to
accept the jurisdiction of the court, as well as to avoid reposing unconstrained power in
the judges. The continental representatives were anxious to avoid the possibility of non
liquet — a situation in which a court declares itself unable to resolve a dispute due to an
absence of applicable law on the subject — anathema to those from code systems — by
extending the sources of law which the court could take into account.® In over-
simplified terms, it was a struggle between legal positivism and natural law theorists
although Lord Phillimore suggested that the serious differences arose from profoundly
different views about the role of the judge between common lawyers and civilians.

In order to reach an agreement the Belgian representative, Baron Descamps, emphasised
that the principles referred to in Article 38(1)(c) should be restricted to those common to
all states — the “fundamental laws of justice and injustice”.!
This, he thought, would limit the liberty of judges and prevent them from relying on
subjective considerations.**  Within such principles he included ‘objective justice’
which he would have referred to as equity, were it not for the potential for
misunderstanding.’®  Signor Ricci-Busatti, the legal adviser to the Italian Foreign
Ministry in support pointed out that judges applying general principles of law would not
be creating new rules, but applying general rules already in existence.?’
Lord Phillimore pointed out that all the principles of the common law were part of
international law.? The framers intended that only those principles generally accepted

across different legal systems could be taken into consideration as a source of law.

15 M O Hudson, The Permanent Court of International Justice: a Treatise (The Macmillan Company,

1934) 528.

Permanent Court of International Justice Advisory Committee of Jurists, Procés-Verbaux of the
Proceedings of the Committee (1920) 293-297.

Ibid 310.

Ibid 311.

Ibid 324.

Ibid 315. The Brazilian representative was of a similar view: at 346.

Ibid 316. See Rossi, above n 5, 112.
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Although the majority of the Advisory Committee was prepared to accept that equity
would play a role in the new Court’s decisions, they were not prepared to accept equity
as an independent source of international law because of the different understandings
accorded to it in different systems.”> They were also mindful of its sometimes
disastrous inclusion in the terms establishing numerous important arbitrations as an
undefined standard, such as the Venezuelan Preferential Claims® and the Jay Treaty
Arbitrations.**  So, although some would have preferred an express reference to
equity,®® there was concern that it was too vague and, necessarily, too fraught, a term to
be included.®® Lord Phillimore, although content to see the expression “maxims of
equity” employed, opposed the inclusion of equity generally as a source of law, on the
basis that it would give the judge too much liberty, unless the technical meaning equity
bore in England were adopted.”” He did accept that general principles accepted by
States in a domestic context included the principles of good faith and res judicata,?®
indicating that equity might well be taken into consideration by judges under the
umbrella of “general principles”.

The general understanding of the drafters of Article 38 appears to have been that equity
itself was not an independent source of law, since it was too vague a concept to
command universal acceptance but that particular equitable principles, as recognised
within the various legal systems of the world, might play a role as ‘general principles’
of international law. There was, however, a failure to ‘colour in’ the words, so that the
framers offered no content to the ‘general principles’. What emerged accommodated
the common lawyers’ concern (shared by many civilians) that the judge should not have
a law creating role and the civil lawyers’ concern that there might occur a denial of
justice because of a declaration non liquet — no law to apply. What the framers seemed
concerned to exclude was “pure” equity which might operate against the law.

New life was breathed into the dispute when Judge Manley Hudson pointed out in the
case of the Diversion of Waters from the River Meuse® that ‘under Article 38 of the
Statute, if not independently of that Article, the Court has some freedom to consider
principles of equity as part of the international law which it must apply’.*°

22 P van Dijk, ‘Equity: a Recognized Manifestation of International Law?’ in M Bos and W Heere

(eds) International Law and its Sources (Kluwer Law and Taxation, 1989) 1, 11.

(1904) UN Reports Vol ix 99.

(1794) 1 British and Foreign State Papers 784 and see generally Moore, International Arbitrations
International Adjudications where they are reported.

Above n 16, 295 (de Lapradelle); 332 (Ricci-Busatti).

Ibid 296-7 (Hagerup); 335 (de Lapradelle, resiling from his earlier position).

Ibid 333.

Ibid 335.

(Netherlands v Belgium) [1937] PCIJ (ser A/B) No 70, 4.

Diversion of Waters from the River Meuse (Netherlands v Belgium) (1937) PCIJ Ser A/B No 70, 4.
This statement has given rise to a vigorous debate amongst international scholars some of whom
see this as an impermissible empowerment to judges to depart from recognised principles, see R
Lapidoth, ‘Equity in International Law’ (1987) 22 Israel Law Review 161; E McWhinney, ‘Equity
in International Law’ in R A Newman (ed) Equity in the World’s Legal Systems: A Comparative
Study (Etablissements Emile Bruylant, 1973); E Lauterpacht, ‘Equity, Evasion, Equivocation and
Evolution in International Law’ in Proceedings and Commentaries, Report of the American
Branch of the International Law Association (1977-8).

23
24

25
26
27
28
29
30

109
Annex 186



WHITE (2004)

Confirming the understanding of the Advisory Committee in 1920, the arbitrators in the
Norwegian Ship Owners’ Claims® (between the U.S. and Norway) who were to decide
the claims by applying ‘law and equity’ said:

The words ‘law and equity’ ... can not be understood here in the traditional sense in
which these words are used in Anglo-Saxon jurisprudence. The majority of international
lawyers seem to agree that these words are to be understood to mean general principles of
justice as distinguished from any particular system of jurisprudence or the municipal law
of any state.*

Two commentators have described equity in this sense as ‘the spirit of the law’.®

An international tribunal may apply equity within the law. That is, if a law can be
interpreted in more than one way, then equity may be applied in order to ascertain the
interpretation that would best serve the purposes of the law. In another sense equity
may be used where the law is silent to bring the case within the law so that the intention
of the states can be implemented. This is different from equity contra legem, that is,
where the text of the law goes against what is said to be its real intention or purpose. It
is generally recognised that an international court or tribunal would need explicit
powers before it could modify the law in that fashion.**

When equity is applied as a ‘general principle’, judges of the International Court rarely
express it in that way. Rather, it seems to be taken for granted that various equitable
rules, such as estoppel and the principle that ‘s/he who comes to equity must come with
clean hands’ are part of international law and require no further explanation than their
relevance to the case at hand. This is consistent with an approach to equity that seeks to
draw upon aspects of equitable doctrine common to “civilised nations’ without resorting
to technicalities specific to particular legal systems.

Despite evidence that equity is applied broadly, nonetheless its characterisation as a
‘general principle’ of law places certain constraints on its operation. Professor Rosenne
points out that equity does not automatically work to correct a decision where the strict
application of law results in an unsatisfactory conclusion.*® A principle of equity can
only come into play when it is recognised generally by the laws of ‘civilised nations’.
In the Frontier Dispute® case, for example, between Mali and Upper Volta, the Court
stated that it would be unjustified in resorting to equity to modify an established frontier
inherited from the colonial powers. Equity as a legal concept was said by the Court to
be a direct emanation of the idea of justice — but it was not simply an arbitrary concept
of ‘fairness’ (something which resonates with Australian lawyers) which could be
interposed at will by a court or tribunal. The Court declined to alter the frontier to
reflect some argued concept of equity. Where the boundary did not delimit in any

31
32
33

(1922) 1 Reports of International Arbitral Awards 307.
Ibid 331.
W E Holder and G A Brennan, The International Legal System (Butterworths, 1972) 97. See also

L D M Nelson, ‘The Roles of Equity in the Delimitation of Maritime Boundaries’ (1990) American
Journal of International Law 837, 839-40.

For example, the special agreement between Canada and the Cayuga Indians, (1926) 6 Reports of
International Arbitral Awards 173.
Aboven 1.

[1986] ICJ Rep 554.
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precise manner an important water pool the Court said ‘the [boundary] line should
divide the pool ... in two, in an equitable manner. Although *“equity does not
necessarily imply equality” where there are no special circumstances the latter is

generally the best expression of the former’.%’

In many of its decisions the International Court has applied equitable principles familiar
to but not identical with, equity as it operates within the common law system. Might |
offer three examples: (i) estoppel or acquiescence; (ii) “unclean hands” and (iii) the
maxim that “equity will not suffer a wrong to be without a remedy”?

The application of estoppel appears in the Serbian Loans®® case in 1929. Serbia had an
agreement with French bondholders under which the bondholders were to be repaid in
gold francs. For some time the bondholders had been accepting depreciated paper
francs. Serbia claimed that this amounted to estoppel and that the bondholders by
accepting the paper francs had impaired their rights. The Permanent Court found that
there was no basis for an estoppel, applying the principle in much the same way as at
common law. The Court said that there had been ‘no clear and unequivocal
representation by the bondholders upon which the debtor State was entitled to rely and
has relgiged’ and that there had been ‘no change in position on the part of the debtor
State’.

The Fisheries® case provides another example of estoppel or acquiescence, although
not so expressed and with no reference being made to ‘general principles’.
The British had refrained for almost 300 years from fishing in Norwegian coastal waters
until 1906 when a few British vessels started doing so. Trouble began in 1911 when a
British trawler was seized for violating Norwegian regulations as to permissible fishing
zones. The United Kingdom complained that the Norwegian government had made use
of unjustifiable straight base-lines across the fjords in delineating its sea-boundaries.*
The Court found that the boundaries imposed by Norway were not contrary to
international law. As part of its finding, the Court considered it significant that Norway
had applied its method of delimitation consistently over a very long period, that this was
well-known to the United Kingdom, and, with this knowledge, it had abstained from
making any complaint.*?

In 1962, the International Court of Justice applied the concept of estoppel or, as some
have characterised it, acquiescence, in the Temple of Preah Vihear*® case. This case
concerned a dispute over the ownership of a temple located close to the border between
Thailand and Cambodia. In 1908 Thailand had accepted as accurate a map placing the
temple within Cambodian territory drawn as a consequence of an agreement entered
into  between  Thailand  (Siam) and  French  Indochina in  1904.
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By its subsequent conduct it was found to have accepted Cambodian ownership of the
temple, for example, by a member of the Thai Royal Family visiting the temple where
the French flag was flying (Cambodia was then a French colony).** The Court found
that Cambodia had relied upon Thailand’s acceptance of its ownership of the temple®
and that for 50 years Thailand had accepted the benefit of, at the least, a stable frontier
based on the treaty. Thailand was thereby precluded from asserting that it had not
accepted the boundary as drawn and Cambodian ownership of the temple.

Estoppel may have played a role in the decision of the International Court in the
Nuclear Tests*® case. Australia and New Zealand both brought proceedings against
France seeking a declaration that France’s activities testing nuclear devices in the
Pacific were unlawful. The Court found it unnecessary to decide the case on the merits
because prior to the hearing the French President, Foreign Minister and other officials
had made statements that France had ‘finished” atmospheric testing.
The Court considered the status of these unilateral declarations made not only to
Australia and New Zealand, but also to the world at large in deciding not to proceed to
judgment. The Court said:

One of the basic principles governing the creation and performance of legal obligations,
whatever their source, is the principle of good faith. Trust and confidence are inherent in
international co-operation, in particular in an age when this co-operation in many fields is
becoming increasingly essential. Just as the very rule of pacta sunt servanda in the law
of treaties is based on good faith, so also is the binding character of an international
obligation assumed by unilateral declaration. Thus interested States may take cognizance
of unilateral declarations and place confidence in them, and are entitled to require that the
obligation thus created be respected.47

Detriment, a necessary aspect of estoppel on Walton Stores* principles, was not a
determining factor although detriment to Australia and New Zealand could be identified
as not pressing the litigation in the Court relying on the French representations.

An express reference to estoppel can be found in the separate opinion of Vice-President
Weeramantry in the Gabcikovo-Nagymaros Project*® case. Hungary and
Czechoslovakia entered into a treaty in 1977 to implement a joint investment project on
the River Danube which also involved arrangements for navigability improvement and
flood control. Neither party fully performed its obligations under the treaty. Judge
Weeramantry found Hungary’s conduct precluded it from asserting that the treaty
obligations were no longer binding. Hungary had allowed Czechoslovakia (Slovakia
inherite\g0 the treaty regime) to believe it (Hungary) intended to fulfil the terms of the
project.
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An important case applying the doctrine of ‘clean hands’ is the judgment of the
Permanent Court of International Justice in Diversion of Water from the River Meuse.*
This is a rare example of judges applying equitable principles expressly as ‘general
principles’ of international law. The Netherlands complained that Belgium by
constructing a lock in Belgian territory had violated an agreement between the two
States that they would both take water from the River Meuse only at a certain point.
However, the Netherlands had also constructed and operated for a period of time a
similar ‘unlawful’ lock in its own territory. Judge Hudson said that one ‘unlawful’ lock
could not be treated more favourably than the other. He said:

It would seem to be an important principle of equity that where two parties have assumed
an identical or a reciprocal obligation, one party which is engaged in a continuing non-
performance of that obligation should not be permitted to take advantage of a similar non-
performance of that obligation by the other party. The principle finds expression in the
so-called maxims of equity which exercised great influence in the creative period of the
development of the Anglo-American law. Some of these maxims are, “Equality is
equity”; “He who seeks equity must do equity”. ... A very similar principle was received
into Roman Law.

Judge Hudson denied the relief sought by the Netherlands on the basis that it was itself
guilty of the same breaches which were alleged against Belgium.

An interesting application of the clean hands doctrine can be seen in the dissenting
opinion of Judge Morozov in the Tehran Hostages® case. Following the 1979
occupation of the United States embassy in Tehran by militants, the United States
brought a claim against Iran before the International Court pursuant to the Treaty of
Amity, Economic Relations and Consular Rights of 1955. While the Court was
deliberating the United States launched a military operation inside Iran in an attempt to
rescue the hostages, as well as initiating economic sanctions. The Court, by majority,
found in favour of the United States. Judge Morozov found against the United States
because, by invading Iran and imposing sanctions, it had, in his view, deprived itself of
the right to rely upon treaty obligations to bring its claim.>* He did not refer expressly
to “‘clean hands’ but said that in light of military invasion of the territory of Iran and a
series of economic sanctions and other coercive measures which were incompatible
with a treaty of amity, it was clear:

that the United States of America, according to commonly recognized principles of
international law, has now deprived itself of any right to refer to the treaty of 1955 in its
relations with the Islamic Republic of Iran.>

The majority concluded that since the legality of the United States rescue operation and
sanctions were not before the Court the Court should not rule upon them.>®
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The doctrine of clean hands was also relied upon by Judge Schwebel in the Nicaragua®
case. Nicaragua brought a claim against the United States alleging that by its financial
and logistical support for rebel groups in Nicaragua it had unlawfully intervened in
Nicaragua’s affairs. Judge Schwebel would have disallowed Nicaragua’s claim due to a
combination of what he found to be Nicaragua’s support to rebels in ElI Salvador
predating the United States’ assistance to the Contras in Nicaragua, and Nicaragua’s
subsequent misrepresentation of the facts about its El Salvador involvement before the
International Court.®® He referred to River Meuse, Tehran Hostages and other cases to
declare that the doctrine of clean hands was a general principle of law.”® He found that
Nicaragua had deprived itself of standing to bring the claim against the United States
because the conduct of the latter was consequential upon Nicaragua’s own illegality.*
A more recent application of the clean hands doctrine can be seen in the dissenting
opinion of Judge ad hoc Van den Wyngaert in the Arrest Warrant™ case. The
Democratic Republic of the Congo brought proceedings against Belgium, who had
issued an arrest warrant in absentia in respect of its Foreign Minister, Mr Yerodia,
alleging that Belgium was precluded from doing so on the basis of diplomatic
immunity. Judge Van den Wyngaert found that the Congo was precluded from bringing
its claim: because of its own failure to investigate and prosecute Mr Yerodia it did not
come to the Court with clean hands.?

In the Barcelona Traction® case the International Court considered inferentially, in the
context of diplomatic protection, the application of the equitable principle that equity
will not suffer a wrong to be without a remedy. Belgium claimed that Spain was
responsible for a denial of justice to Barcelona Traction, a Canadian company with
more than 80 per cent of Belgian shareholders. Under ordinary rules of international
law Canada as the state of nationality of the company had standing to bring a claim on
behalf of the company but had chosen not to do so. Belgium attempted to bring a claim
on behalf of shareholders of the company. The question was whether, on the basis of
equity, it was entitled to do so as an exception to this general rule. The Court held that
“for reasons of equity, a State should be able, in certain cases, to take up the protection
of its nationals, shareholders in a company which has been the victim of a violation of
international law’.** But in declining standing to Belgium the Court took into account
practical difficulties in allowing equity to operate to give the state of nationality of
shareholders an automatic right of diplomatic protection and considered that to allow
such a claim could create ‘an atmosphere of confusion and insecurity in international
economic relations’.®®

It has been suggested that the reasoning of the International Court in Barcelona
Traction on this point is evidence that equitable considerations cannot be brought in
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opposition to the law: here because application of equitable principles would have

‘opened the door to legal anarchy”.%

A rather different approach to equity has been taken in the sphere of maritime boundary
disputes where a more liberal application has occurred. In the first of the important
continental shelf cases decided by the International Court of Justice — North Sea
Continental Shelf ®” cases in 1969 — the Court noted that there were two basic legal
notions which reflected opinio juris® in the area, one being that delimitation must be
the subject of agreement between the States concerned and the second, that agreement
must be arrived at in accordance with equitable principles.®® This suggests that, in
relation to the delimitation of maritime boundaries, the notion of equity as a guiding
principle had been accepted by States as a rule of customary international law. In the
same case, the Court also noted that the acceptance of equity rested on a broader basis,
namely, that the decisions of a court of justice must be just, and in that sense
equitable.”® However the equitable idea of equality which found its expression and
application in the equidistance principle in that case soon ceased to be anything more
than one method amongst others for ascertaining a disputed maritime boundary.

In the Continental Shelf (Tunisia/Libya)’* case, the Court stated, ‘[Equity] was often
contrasted with the rigid rules of positive law, the severity of which had to be mitigated
in order to do justice. In general, this contrast has no parallel in the development of
international law; the legal concept of equity is a general principle directly applicable as
law’.”® The Court added:

The result of the application of equitable principles must be equitable. This terminology,
which is generally used, is not entirely satisfactory because it employs the term equitable
to characterize both the result to be achieved and the means to be applied to reach this
result. It is, however, the result which is predominant; the principles are subordinate to
the goal.73

The proposition came to be widely accepted that each maritime boundary was unique
and therefore not susceptible to the development and application of general rules of
delimitation. The result has been that many decisions of the Court and arbitral tribunals
do not demonstrate any systematic definition of the equitable criteria that may be taken
into consideration for an international maritime delimitation.” The comment has been
well made that ‘[I]aw is valuable only if it guides the behaviour of its subjects in the real
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world — a task that is particularly delicate in public international law. If the law is so

flexible that any result is possible it fails to fulfil that essential function’.”

As Judge D’Oliver Nelson, now the President of the United Nations Tribunal on the
Law of the Sea, has commented,”® the uniqueness of each maritime boundary has
rendered inadequate the application of a global or general rule such as is embodied in
the equitable principle of equidistance. This ‘infinite variety’ of maritime situations
prevented the United Nations Conference on the Law of the Sea from producing any
definitive rules on maritime boundary delimitation thereby investing tribunals dealing
with such disputes with wide powers of discretion and, according to Nelson, ‘creating a
situation that is closely akin to a grant of ex aequo et bono jurisdiction”.”’

To conclude, there is deep unease amongst international scholars both from the common
law tradition and the civil law tradition at the unconfined discretion which would repose
in judges were they permitted to have recourse to equity as an unstructured concept.
Nonetheless, when considered in the context of specific cases, equity has wide
acceptance and is part of the general stock of legal norms of the international order. To
return to the Diversion of Water from the River Meuse’®case, when Judge Hudson
identified two maxims of equity to express his approach to the Netherlands’ complaint
about Belgium’s breach of the Treaty of 1863 — namely that equality exists between
parties and a party who seeks equity must do equity — he was articulating a common
understanding of what comprised general principles of equity in international law.
Although dissenting, Judge Anzilotti, the Italian jurist who had been the rapporteur of
the 1920 Advisory Committee to draft the Statute of the Permanent Court of
International Justice, agreed, describing the maxim ‘one who seeks equity must do
equity’ as:

S0 just, so equitable, so universally recognised, that it must be applied in international
relations. [It is one of the] general principles of law recognised by civilized nations.”

It can not be surprising that the Court has avoided discussing equity as an abstract idea.
The discussions in the Advisory Committee demonstrate quite profound differences
between the representatives of the different legal systems about the content of equity
and the work it can do. Since then the number of independent states has more than
doubled and they all wish to join in the economic wealth of the world. The Court has
achieved surprising unanimity in cases which have, at heart, an equity issue. It has
tended to achieve this by ‘connecting elements of equity with very concrete
circumstances’.®® To this extent equity is a general principle of law recognised by

civilised nations.

75
76
77
78

J I Charney, ‘Book Review’ (1995) 89 American Journal of International Law 458, 459.
Above n 33.
Ibid 11.

Diversion of Waters from the River Meuse (Netherlands v Belgium) [1937] PCIJ (ser A/B) No 70,
4

Diversion of Waters from the River Meuse (Netherlands v Belgium) [1937] PCI1J (ser A/B) No 70,
4, 50.
A Wasilkowski Comments on Professor Rosenne’s paper, above n 1.

79

80

116
Annex 186

































































































































JAHANGIR MOHTADI and JILA MOHTADI, Claimants, v...., Iran Award 573-271-3...

Iran Award 573-271-3 (Iran-U.S.Cl.Trib.), 1996 WL 1171811

JAHANGIR MOHTADI and JILA MOHTADI, Claimants,
V.
THE GOVERNMENT OF THE ISLAMIC REPUBLIC OF IRAN, Respondent.

CASE NO. 271
CHAMBER THREE

AWARD NO. 573-271-3

Iran-United States Claims Tribunal
Filed December 2, 1996
Signed December 2, 1996

AWARD

Appearances:

@@For the Claimants: Dr. Jahangir Mohtadi, Claimant; Mr. Ted Amsden, Ms. Margaret A. Costello, Counsel for Claimants;
Mr. Mansour Anvari, Witness;

@@For the Respondent: Mr. Ali H. Nobari, Agent of the Government of the Islamic Republic of Iran; Mr. Nozar Dabiran,
Legal Adviser to the Agent; Mr. Kamal Majedi Ardekani, Mr. Mohammad Reza Hossenian, Witnesses;

@@Also present: Mr. D. Stephen Mathias, Agent of the Government of the United States of America; Ms. Mary Catherine
Malin, Deputy Agent of the Government of the United States of America.

I. INTRODUCTION

*1 1. The Claimants in this Case are JAHANGIR MOHTADI and JILA MOHTADI (“the Claimants”), dual Iran-United
States nationals, who are hushand and wife and who reside in the United States. The Respondent in this Case is THE
GOVERNMENT OF THE ISLAMIC REPUBLIC OF IRAN (“the Respondent” or “GOI”). The Claimants seek
compensation from the Respondent in the total amount of U.S. $2,289,694.00 for the alleged confiscation of two pieces of
real estate located in Iran—one located in Velenjak, Tehran, and the other in Shahsavar, near the Caspian Sea. Interest and
costs are also sought.

2. The Respondent denies liability. It raises several jurisdictional and other preliminary objections, including the following:
that the Claimants’ dominant and effective nationality was not that of the United States during the relevant period; and that
Mrs. Jila Mohtadi has no standing to claim as she did not own or co-own either of the two properties at issue. The
Respondent also denies that it has expropriated either of the properties or subjected them to any other measures affecting the
Claimants’ property rights. It further argues that if the Claimants are found to be dual nationals whose dominant and effective
nationality is that of the United States, the caveat in Case No. A18 bars their recovery.

Il. PROCEDURAL HISTORY

3. The Claimants filed a Statement of Claim on 14 January 1982. The Respondent filed a Statement of Defence on 31 May
1982.

4. By Order of 28 June 1985, the Tribunal noted that the Full Tribunal in Case No. A18 had held “that it has jurisdiction over
claims against Iran by dual Iran-United States nationals when the dominant and effective nationality of the Claimant during
the relevant period from the date the claim arose until 19 January 1981 was that of the United States,” and ordered the Parties
to file all the written evidence they wished the Tribunal to consider on the nationality issue. On 24 October 1985 the
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Claimants filed evidence on their nationality, and on 18 January 1989 the Respondent did the same. By Order of 11 July
1990, the Tribunal joined all jurisdictional issues, including the issue of the Claimants’ nationality during the relevant period
between the time the claim allegedly arose and 19 January 1981, to the consideration of the merits of the Case. In the same
Order, the Tribunal instructed the Claimants to submit certain additional information on their nationality, which they filed on
10 April 1991.

*2 5. 0n 6 February 1991, the Claimants filed their Hearing Memorial. On 28 February 1992, the Respondent in turn filed its
Hearing Memorial. On 29 June 1992, the Claimants filed their Rebuttal Memorial and on 2 March 1993, the Respondent filed
its Rebuttal Memorial.

6. A Hearing in this Case was held on 7 December 1993.

7. In response to queries posed at the Hearing, the Claimants submitted additional information on 20 December 1993 and 19
January 1994.

111. JURISDICTIONAL AND PRELIMINARY ISSUES

A. Standing of Mrs. Jila Mohtadi to Bring a Claim

8. The Respondent raises an objection to the standing of Mrs. Jila Mohtadi to bring a claim before the Tribunal, on the
ground that she is not the owner or the co-owner of either of the properties at issue. The Respondent argues that questions
involving the ownership of real estate in Iran are governed by the lex loci rei sitae, which is Iranian law. The Respondent

further argues that since both properties were purchased by her husband, Dr. Jahangir Mohtadi, acting alone and in his own
name, Mrs. Mohtadi has no ownership rights in respect of the properties.

9. The Claimants respond that since Jahangir Mohtadi purchased both properties during the course of his marriage, his wife
has an interest in the properties pursuant to United States law. They cite Section 558.1 of the Michigan Compiled Laws
Annotated in support of the proposition that “Jila Mohtadi has a dower right to one-third part of all the lands her husband
acquires or inherits during the marriage. This dower right vests if she bec[omes] a widow.”

10. The Tribunal notes that it is clear from the Claimants’ own contentions that any right that Jila Mohtadi may possess under
the law of the State of Michigan is contingent upon her husband’s death. As her husband, Jahangir Mohtadi, remains alive at
the time of issuing this Award, the Tribunal finds that any claim Mrs. Mohtadi arguably may have is not ripe for adjudication.
Consequently, the Tribunal finds it unnecessary to decide this issue. The Tribunal will therefore proceed to treat this claim as
though it has been brought solely by Dr. Jahangir Mohtadi, who will henceforth be referred to as “the Claimant.”

B. Dominant and Effective Nationality of Dr. Mohtadi

11. Dr. Jahangir Mohtadi was born in Iran to Iranian parents on 10 October 1930.* He was naturalized as a United States

citizen on 24 July 1978. There is no evidence in the record that the Claimant has relinquished or otherwise lost either his

Iranian nationality in accordance with Iranian law or his United States nationality in accordance with United States law.
Consequently, the Tribunal finds that since 24 July 1978, the Claimant has been a citizen of both Iran and the United States.

*312. On 6 April 1984 the Full Tribunal issued a decision in Case No. A18, in which it determined that the Tribunal has
jurisdiction over claims against Iran by dual Iran-United States nationals “when the dominant and effective nationality of the
claimant during the relevant period from the date the claim arose until 19 January 1981 was that of the United States.™
Accordingly, for the Tribunal to have jurisdiction over his claim, it must be shown that Dr. Mohtadi’s United States
nationality was dominant and effective during the relevant period, i.e., from the date his claim arose until 19 January 1981,
the date on which the Claims Settlement Declaration entered into force. For the limited purpose of establishing the
parameters of the relevant period, the Tribunal accepts the earliest date alleged by the Claimant, 26 June 1979, as the date on
which his first claim arose. Consequently, for purposes of the inquiry into the dominant and effective nationality of the
Claimant, the Tribunal concludes that the relevant period is that between 26 June 1979 and 19 January 1981.

13. In order to reach a conclusion as to the Claimant’s dominant and effective nationality during the relevant period, the

[WESELMEW]
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Tribunal must determine whether the Claimant had stronger ties with Iran or with the United States during that period. To
this end, the Tribunal must consider all relevant factors, such as the Claimant’s habitual residence, center of interests, family
ties, participation in public life and other evidence of attachment. See Case No. A18, 5 Iran-U.S. C.T.R. at 265. While the
Tribunal’s jurisdiction is dependent on the Claimant’s dominant and effective nationality during the period between 26 June
1979 and 19 January 1981, the events and facts preceding that period also remain relevant to the issue. See Reza Said Malek
and The Government of the Islamic Republic of Iran, Interlocutory Award No. ITL 68-193-3 (23 June 1988), reprinted in 19
Iran-U.S. C.T.R. 48, 51-52.

14. The record reveals that the Claimant lived in Iran from 1930 to 1958, and that he attended the School of Pharmacology of
Tehran University from 1947 to 1951 and the Medical School of Tehran University from 1952 to 1958. During 1959, the
Claimant completed an internship in the United States at a hospital in Wichita, Kansas. Upon completion of the internship, he
returned to Iran and married Jila Moin, who was also an Iranian national. From 1961 to 1966 the Claimant resided in the
United States with his wife to specialize in medicine, completing internships at various hospitals in the State of Michigan. On
17 November 1964, his first child, Nader Roy Mohtadi, was born in the United States.

15. In August 1966, the Claimant and his family returned to Iran, and the Claimant worked at a government-sponsored
hospital in Tehran until April 1968. The Claimant’s daughter, Negin Mohtadi, was born in Iran on 2 November 1967. On 30
November 1967, the Claimant purchased the first property at issue in this Case—a parcel of land in Velenjak, Tehran.
Around this time, the Claimant applied for permanent resident status in the United States, which was granted by the United
States authorities. Thereafter, in April 1968, the Claimant and his family returned to the United States and the Claimant
started a private practice as a medical practitioner in Northville, Michigan. The Claimant contends that from that time on, he
paid Social Security and income taxes in the United States. He further contends that almost all of his professional experience
was obtained in the United States, and that he has been a member of various American professional societies since 1968.

*4 16. In 1969 the Claimant and his wife purchased a house in the United States for their residence. Also between 1968 and
1973, the Claimant and his wife purchased four parcels of real estate (including the building where his medical practice was
located) in the States of Arizona and Michigan on a land contract basis. While residing in the United States, on 24 June 1974,
the Claimant purchased the second property at issue in this Case—a property in Shahsavar, Iran—by proxy to his sister in
Iran. In August 1975 the Claimant purchased a second residence in the United States.

17. Mrs. Jila Mohtadi was naturalized as a United States citizen on 18 July 1977. The Claimant was naturalized as a United
States citizen on 24 July 1978; his daughter was naturalized as a United States citizen on the same day. The Claimant was
issued a United States passport on 3 October 1978. On 6 August 1979, the Claimant and his wife renewed their Iranian
passports at the Iranian Consulate in Chicago. The Claimant contends that he and his wife voted in the American Presidential
election of 1980. From the time of their final move to the United States in 1968, the Claimant contends that he returned to
Iran only three times—in 1970, 1973 and 1976—to visit relatives in Iran. The Claimant contends that his dominant and
effective nationality during the relevant period was that of the United States.

18. The Respondent points out that the Claimant completed his elementary, secondary and tertiary education in the fields of
pharmacology and medicine in Iran. It contends that the Claimant travelled to the United States merely to study and to
specialize in his profession. The Respondent argues that the Claimant retained deep-rooted family, academic and cultural
attachments to Iran, and it suggests that he acquired United States nationality out of expediency at the culmination of the
Iranian Revolution. It argues further that the time spent by the Claimant in the United States does not provide evidence of his
permanent residence there, nor of a shift in the center of his interests, family ties and social and professional attachments
from Iran to the United States. The Respondent concludes that the Claimant was a dominant and effective Iranian national at
all relevant times.

19. The Tribunal notes first that the Claimant lived in the United States for a substantial time before the commencement of
the relevant period. Apart from a brief period between 1966 and 1968, he has lived in the United States continuously since
1961. Furthermore, from 1968 onwards, there are strong indications that the Claimant and his family had chosen to make
their lives in the United States. Particularly from the late 1960s onwards, the Claimant’s professional life was increasingly
centered in the United States, as shown by the fact that the Claimant opened a medical practice in the United States in 1968
and has practiced his profession there ever since. The Claimant subsequently joined various professional associations. In
addition, he and his wife purchased two family homes in the United States, in 1969 and 1975, as well as several other pieces
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of property for investment and business purposes. His children were brought up in the United States and he fulfilled his civic
duties, including the payment of taxes and participation in elections.

*5 20. The Claimant’s ties to Iran, on the other hand, weakened progressively over the years that he lived in the United
States. After 1968 he travelled to Iran only three times, these being for family visits lasting approximately three or four weeks
each in 1970, 1973 and 1976. By the commencement of the relevant period (at its earliest June 1979), his economic ties to
Iran had dwindled to the properties at issue in this Case, which had been purchased several years earlier, in 1967 and 1974.
He had no other business or professional interests in Iran after 1968. Furthermore, at the Hearing, the Claimant contended
that by 1977 all his close relatives in Iran had died.

21. To be sure, one factor weighing against the Claimant is his delay in applying for United States nationality until an
unspecified date in 1977 or 1978. However, this delay was credibly explained at the Hearing by the Claimant’s description of
his increasing objective and subjective attachment to the United States in the late 1960s and early 1970s, together with a
gradual lessening of his ties to Iran. His application for United States citizenship and subsequent naturalization as a United
States national demonstrate that in 1977 he made a definitive choice for the United States over Iran. The fact that the
Claimant and his wife applied for extensions of their Iranian passports in 1979 is also a factor that weighs against the
Claimant. However, at the Hearing, the Claimant explained this act as motivated by the possibility that it might have been
necessary for him to travel to Iran to assist family members. In the light of this plausible explanation, this factor is likewise
not sufficient to tilt the balance away from the dominance of the Claimant’s United States nationality during the relevant
period.

22. Consequently, the Tribunal finds that although the factors discussed above demonstrate that the Claimant did not sever all
his links with Iran, these factors do not outweigh his closer and very lengthy ties to the United States. By the time the
relevant period began, the center of his professional, economic and personal activities was the United States. The Tribunal
therefore finds that the dominant and effective nationality of the Claimant from the date his claim is alleged to have arisen
(26 June 1979) until 19 January 1981 was that of the United States. It follows that the Tribunal has jurisdiction over his
claim.

IV. MERITS—FACTS AND CONTENTIONS

A. The Claimant’s Contentions

1. The Velenjak Property

23. The Claimant contends that his claim in respect of the property in Velenjak arose through the expropriation of that
property by the Respondent on 26 June 1979. The property in question is an undeveloped piece of real estate measuring
approximately 2,110.5 square meters located in VVelenjak, a residential suburb of Tehran. The Claimant alleges that he is the
owner of the property, and in support of that allegation he has submitted a title deed showing that the land was registered in
the Claimant’s name on 30 November 1967. The Claimant further contends that this property was taken by the Respondent
on 26 June 1979. In this regard, the Claimant relies on various pieces of Iranian legislation that allegedly effected a
legislative taking of the property.

*6 24. The first piece of legislation invoked by the Claimant is the “Act Concerning Abolition of Ownership of Mavat
[Undeveloped] Urban Lands and the Manner of their Development” [hereinafter the “Abolition Act”], which was enacted by
the Islamic Revolutionary Council on 26 June 1979.° The Claimant contends that this Act expropriated undeveloped urban
lands like the Velenjak property. The Claimant further contends that the expropriatory effect of the Abolition Act was
confirmed by the subsequent promulgation of Regulations implementing the Act, which were drafted by the Ministry of
Housing and Urban Development and approved by the Council of Ministers on 13 August 1979 [hereinafter the “Abolition
Regulations™]. In addition, the Claimant cites the Amendment to the Abolition Act passed on 27 August 1979 as confirming
the expropriation of undeveloped urban lands, as well as the 1980 Implementing Act for Tehran.* The Claimant alleges that
as of the date of the enactment of the Abolition Act, undeveloped urban lands in Iran could not be sold, transferred or
otherwise disposed of.

25. In further support of his claim, the Claimant has submitted several articles from the Tehran daily newspaper Ettela’at. He
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argues that these articles provide evidence of contemporaneous statements by government officials indicating that the
Abolition Act, as implemented by the Abolition Regulations, effected a taking of undeveloped urban lands larger than 1000
square meters in area. He further contends that in September 1979 the National Organization for the Registration of
Documents and Real Property issued a circular to all Notary Public Offices in Iran, prohibiting them from recording any
transfer of title of undeveloped lands larger than 1000 square meters.

26. The Claimant points out that the VVelenjak property was larger than 1000 square meters and contends that it would
therefore not have qualified under the so-called “small parcel exemption” provided for in the Abolition Act, which exempted
undeveloped lands smaller than 1000 square meters in area from the Act’s effects in some instances. He argues that even if
the land had qualified for exemption from the Abolition Act on that basis, he would not have been able to take advantage of
the exemption because of alleged restrictions on the use and authentication of foreign powers of attorney in Iran.

2. The Shahsavar Property

*7 27. The Claimant’s second claim is for the alleged expropriation of a piece of real estate measuring approximately 27,583
square meters situated in the Shahsavar area in Iran, near the Caspian Sea. The Claimant alleges that he was the registered
owner of this property, and he has submitted a title deed for the property showing that it was transferred to him on 24 June

1974,

28. The Claimant alleges that this property was expropriated by the Respondent on 16 September 1979 through the “Law
Concerning the Manner of Grant and Reclamation of Lands Within the Jurisdiction of the Islamic Republic of Iran”
[[[[[[[hereinafter the “Lands Grant Act”].® The Claimant argues that the Lands Grant Act expropriated land described as
“woodlands” and that the Shahsavar property was woodland at the date of enactment of the Act. The Claimant also cites a
contemporaneous newspaper report in support of this contention.

29. In the alternative, the Claimant alleges that his property rights were interfered with physically, through the invasion of his
land by persons whose actions were allegedly sanctioned by the Respondent.

B. The Respondent’s Contentions

30. The Respondent does not contest the Claimant’s ownership of the properties in question. Rather, it denies that it
expropriated those properties and specifically denies that the legislation invoked by the Claimant effected a taking of them.

1. The Velenjak Property

31. Concerning the property in Velenjak, the Respondent contends that the Abolition Act applied only to mavat land, see
para. 38, infra. It further contends that the VVelenjak property was bayer land, and not mavat land, because it is characterized
in the title deed as bayer land. Consequently, the Respondent argues, the Abolition Act did not expropriate the Velenjak
property. The Respondent concedes that the Velenjak property could have fallen within the scope of the Urban Lands Act of
18 March 1982, but it points out that this Act was passed after the Tribunal’s jurisdictional cut-off date of 19 January 1981.

32. In response to the Claimant’s allegation about limitations on powers of attorney, the Respondent contends that the
Claimant would not have been affected by any such restriction because he held an Iranian passport.

2. The Shahsavar Property

33. Concerning the property in Shahsavar, the Respondent contends that the property was not woodlands at the date of the
alleged taking (16 September 1979), but rather had been developed into farmland or orchards prior to that date. In support of
this contention, it cites the 21 August 1967 Law Concerning Protection and Operation of Woods and Pastures, which
allegedly leased woodland to persons for conversion into agricultural land within a limited period. According to the
Respondent, this Act provides that woodland properties could be sold to the lessee only after they had been converted into
agricultural land. As the Shahsavar property had been registered first in the name of the Claimant’s brother-in-law, Mr.
Mahmood Rostami, and then in the name of the Claimant himself in 1974, the Respondent concludes that the land must have
been converted into farmland long before the passage of the Lands Grant Act in 1979. The Respondent further argues that
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even if the property was woodlands at the alleged date of taking, it was not expropriated by the Lands Grant Act. In addition,
the Respondent contests the relevance and reliability of the newspaper report submitted by the Claimant.

3. The Caveat in Case No. A18

*8 34. The Respondent raises a further argument, namely that the claims should be dismissed on the merits by application of
the caveat in Case No. A18. The Respondent argues in essence that the Claimant is claiming before the Tribunal, in his
capacity as a United States national, for the purpose of receiving compensation for the alleged expropriation of real estate that
he had purchased and continued to own solely in his capacity as an Iranian national. In this regard, the Respondent relies on
an interpretation of Articles 988 and 989 of the Iranian Civil Code. It argues that Article 989 of the Civil Code envisages a
one-year “grace period” after the acquisition of a second nationality within which the Claimant allegedly should have
divested himself of his real properties in Iran. The Respondent argues further that the grace period in this instance expired on
24 July 1979, i.e., one year after the Claimant was naturalized as a United States citizen on 24 July 1978. The Respondent
contends that at least as of 24 July 1979 the Claimant was in violation of Article 989 of the Iranian Civil Code by continuing

to own real property in Iran. It raises the international law doctrines of estoppel, clean hands and abuse of rights as reasons
why the claim should be dismissed on the merits, and it argues that Iran can incur no state responsibility under international
law because it has not committed an internationally wrongful act.

V. MERITS—THE TRIBUNAL'’S FINDINGS

A. Ownership

35. The Claimant contends that he was the registered owner of the two properties at issue in this Case—the Velenjak property
and the Shahsavar property. In support of this contention he has produced title deeds to both properties, which show that the
Velenjak property was registered in his name on 30 November 1967 and that the Shahsavar property was registered in his
name on 24 June 1974. The Respondent does not contest Dr. Mohtadi’s ownership of the properties in question, so this
matter is not in dispute between the Parties. The Tribunal is satisfied that the record confirms that the Claimant was the

registered owner of the properties at issue in this Case.

36. The Tribunal therefore must turn to the question whether—for each of the properties at issue—the legislation or other
official actions invoked by the Claimant constituted either an expropriation or a measure affecting the Claimant’s property
rights within the meaning of Article Il, paragraph 1, of the Claims Settlement Declaration.

37. As noted above, the Claimant seeks to rely on several pieces of Iranian legislation to support his contention that his
properties were expropriated. In order to come to a conclusion on whether an expropriation or other measure affecting
property rights has occurred in respect of the Claimant’s property, it will be necessary to review in some detail the relevant
Iranian land reform legislation and other official acts of the Respondent. The Tribunal therefore turns first to the legislation

invoked by the Claimant as relevant to the Velenjak property.

B. The Velenjak Property

1. Expropriation
a. Applicable legislation

*9 38. As a preliminary matter, it should be noted that Iranian law classifies real estate into a number of different categories.
Most relevant for present purposes is land classified as mavat and land classified as bayer. The Tribunal understands mavat

land to be land that is undeveloped and that has no prior record of development. The Tribunal understands bayer land to be
land that previously has been developed but that has fallen into disuse.

39. The Claimant’s Velenjak property is identified in the title deed as bayer land. The Claimant, however, argues that the land
is really mavat land because the land was in fact undeveloped and unutilized. By the close of the Hearing, there did not
appear to be any dispute between the Parties as to the fact that there was no development of any kind on the Velenjak
property from the date the Claimant bought it until at least the date of the alleged expropriation. In fact, the Respondent’s
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expert witness testified at the Hearing that the property remains undeveloped at the present time. Nevertheless, based on the
use of the term bayer in the title deed to the property, the Tribunal infers that the property may have been developed or
utilized in some way prior to the Claimant’s acquisition of it. In any event, the Tribunal is disinclined to question the
characterization of the land in the official deed. Accordingly, the Tribunal concludes that the Velenjak property must be
deemed to be bayer land. It will therefore be necessary to inquire whether the 1979 Abolition Act, as amended and
implemented, affected undeveloped bayer land such as the Velenjak property.

40. The starting point of the inquiry is the 1979 Abolition Act, adopted by the Revolutionary Council of the Provisional
Government of the Islamic Republic of Iran on 26 June 1979.° The Abolition Act states in its Preamble:

Whereas under Islamic standards Mavat [undeveloped] land is not recognized as anyone’s property, it is at the disposal of the
Islamic Government, and ownership deeds that were issued during the former regime with regard to mavat lands lying within
or outside city boundaries, are contrary to Islamic precepts and against the interests of the people.

41. The relevant provisions of the Abolition Act read as follows:

Acrticle 1: In connection with lands lying within the legal (25-year) boundaries of cities, where such boundaries exist, and also
in other cities within the limits to be determined and announced by the Ministry of Housing and Urban Development, the
Government shall, in a gradual manner and with due observance of the detailed urban plan in each region, inform those
individuals who were, under the criteria of the former regime, recognized as owners of such lands, to take measures to
develop and improve those lands within a specified period. In the event no action is taken by them within the stipulated
period, they shall be afforded no priority, and such lands will be taken over by the Government without compensation.

*10 Note: Those persons who have procured a small piece of land for their personal residence, and do not own a residential
unit, shall be given, by the Government, a minimum period of three years to develop their lands.

Article 3: The manner of notification to those individuals who were recognized as the owners of such lands in the former
regime, classification of lands as mavat [undeveloped], and the manner of development and improvement, as well as the
conditions of transfer of the said lands, the determination of the area of land referred to in the Note to Article 1 in each
region, and other matters relating to the implementation of this Act shall be in accordance with the Regulations which are to
be prepared by the Ministry of Housing and Urban Development, and approved by the Council of Ministers.

42. Article 1 of the Abolition Act, read in conjunction with the Act’s Preamble, evinces a clear policy by the new
Government against the private ownership of undeveloped urban lands. Such lands are “not recognized as anyone’s property”
and are “at the disposal of the Islamic Government,” according to the Preamble; and Article 1 refers to “those individuals
who were ... recognized as owners” under the former regime (emphasis added). At the same time, Article 1 appears to hold
out the possibility that the formerly-recognized owners of undeveloped urban lands might be able to regain their ownership
by developing the land, although what sort of development would be required, and what period of time would be allowed for
this to be accomplished, is left unspecified. The Note to Article 1 exempts some owners of “small” parcels of undeveloped
lands from the Act’s expropriatory scope for at least three years, but it does not define what constitutes a “small” parcel.
Article 3 then goes on to delegate the resolution of most specific issues relating to the implementation and enforcement of the
Abolition Act to the Ministry of Housing and Urban Development, which is authorized to draft implementing regulations for
the approval of the Council of Ministers.

43. Less than two months after the passage of the Abolition Act, on 13 August 1979, the Council of Ministers approved
Regulations drafted by the Ministry of Housing and Urban Development to implement the Act. These Regulations provided,
inter alia, that “for the purposes of [the Abolition Act] undeveloped [mavat] land is land which has been left idle and on
which no development or improvement has been made.” However, Article 2 of the Regulations goes on to define “acceptable
development and improvement” to include such examples as the existence of: a house; the ruins of a building; land under
agricultural cultivation; flower gardens; tree orchards; parking lots; service stations; and swimming pools and recreation
facilities.
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44, It is not in dispute that the Claimant’s property contained no such development, or indeed any analogous development.
The plain wording of the Abolition Regulations, therefore, makes it clear that the Claimant’s property would not have
qualified as acceptably developed, and—despite its formal characterization in the title deed as bayer land—would therefore
have come within the scope of the Abolition Act.

*11 45. This reading of the Abolition Act is confirmed by other evidence, most significantly an Opinion issued by the
Guardian Council on 3 February 1981—after the Tribunal’s jurisdictional cut-off date of 19 January 1981. The Guardian
Council is the body charged by the Constitution of Iran with ensuring that Iranian legislation conforms with Islamic law and
the Constitution of Iran. Its 3 February 1981 Opinion held that the Abolition Regulations “applie[[[[[[[d] to previously
developed bayer lands” and therefore were contrary to Islamic law and violated the Iranian Constitution. The Regulations
were declared “unenforceable” to the extent that they applied to bayer land. After a request from the Ministry of Housing for
a clarification of that Opinion, the Islamic Jurists of the Guardian Council confirmed that their Opinion related solely to the
applicability of the Regulations to previously developed urban bayer lands and did not concern the Abolition Act itself or
measures taken on the basis thereof.

46. While the Guardian Council Opinion is useful as an interpretive tool for understanding the intention and scope of the
1979 Abolition Act as applied, the Tribunal is acutely aware that the Opinion was not rendered until after the Tribunal’s
jurisdictional cut-off date of 19 January 1981. Consequently, the Tribunal cannot take the Opinion into account for any other
purpose. The Tribunal is concerned exclusively with the impact, if any, of Iranian land reform legislation on the Claimant’s
property from the date the claim allegedly arose until 19 January 1981. Any subsequent changes to the legislation are not
directly relevant to the potential impact of the legislation during the relevant period. The Guardian Council Opinion is
significant merely in that it confirms that the scope of the Abolition Regulations extended to urban bayer land.’

47. In addition to defining the meaning of mavat land as used in the Abolition Act, the Abolition Regulations clarified the
meaning of the small-parcel exemption contained in the Note to Article One of the Act. This small-parcel exemption was
defined in Article 5 of the Regulations as applying to land with a maximum area of 1000 square meters in large cities like
Tehran. An Amendment to the Abolition Act announced on 27 August 1979 further clarified the meaning of the small-parcel
exemption by providing that for plots in excess of the small-parcel exemption, no grace period for development was granted,;
instead, such lands “will become Government property forthwith.”

48. The scope of the Abolition Act was further extended by the “Law Concerning Abolition of Ownership of Mavat
[Undeveloped] Urban Lands Situated within the Legal Twenty-Five-Year [Development] City Limit of Tehran and its
Protective Border” [hereinafter the “Implementing Act for Tehran], which was approved by the Revolutionary Council on
26 March 1980, and published in the Official Gazette dated 14 May 1980.° This Act extended the application of the Abolition
Act beyond the 25-year city limit of Tehran to the city’s “protective border.” Its Single Article provided:

*12 The private ownership of all the lands situated within the legal twenty-five-year [development] city limit of Tehran and
its protective border, per the attached map, which have remained in a mavat [undeveloped] condition and on which no
development or improvement has taken place, is abolished by virtue of the provisions of the [Abolition Act] as from the date
of transmission thereof [emphasis added].

49. In continuation of its program of land reform, on 18 March 1982 the Islamic Consultative Assembly approved the Urban
Lands Act. That Act defined bayer land in the following way: “Bayer [unutilized] urban lands are lands which have a record
of development and reclamation but have gradually reverted into mavat condition.” The Urban Lands Act states that “[a]ll
mavat urban lands are at the disposal of the Government of the Islamic Republic of Iran, and previous ownership deeds and
documents are devoid of legal validity.” Significantly, it states further in Article 7 that “[a]ll bayer urban lands which have no
known owners are at the disposal of the Government.” Article 8 prohibits the sale of urban bayer lands in excess of 1000
square meters, except to the Government, and Article 9 provides for the forced sale of bayer lands to the Government at its
discretion. The Urban Lands Act also instituted new procedures for the cancellation of title deeds and for hearing the
objections of interested parties, providing in addition that the process was to be overseen by the judicial authorities.

b. Tribunal’s findings on expropriation
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50. The Claimant has argued that the Velenjak property would not have fallen within the “small-parcel” exemption of the
Abolition Act as implemented. The Claimant contends that this is so because the small-parcel exemption only covered land
of less than 1000 square meters; the Claimant’s land was over 2000 square meters. He argues further that in any event it
would not have been possible for him to qualify for exemption, as he would not have been able to file a petition seeking an
exemption on the basis of this provision within the three months required, especially from the United States.® This difficulty
would have been compounded, he alleges, because there were restrictions in force on the use in Iran of foreign powers of

attorney.

51. The Tribunal notes that the Respondent has not argued that the Velenjak Property fell within the small-parcel exemption.
In large cities like Tehran, where the property was located, the small-parcel exemption would have applied only to lands of
less than 1000 square meters. Consequently, based on its area—stated in the title deed to be 2,110.5 square meters—the
Tribunal finds that the Claimant’s land would not have fallen within the small-parcel exemption set out in the Abolition Act,

as amended.

*13 52. The Claimant has argued further that the effect of the Abolition Act, as amended and implemented, was to
expropriate the Velenjak property, without the necessity of any specific action on the part of the authorities directed against
his property in particular. The Respondent denies that the legislation was of relevance to land such as that owned by the
Claimant. The Tribunal therefore turns to the question whether the Abolition Act, as amended and implemented, expropriated

the Velenjak property.

53. In this regard, the Tribunal is not convinced that the mere passage of the Abolition Act with its Regulations and
amendments in itself effected a taking of the Claimant’s property. It is true that a textual reading of the Abolition Act and its
amendments is consistent with its being a self-executing statute. For instance, the Abolition Act states that “mavat land is not
recognized as anyone’s property” and the 27 August 1979 Amendment to the Act states that the land covered by the Act “will
become Government property forthwith.” The title deeds to properties located within the geographical reach of the Abolition

Act and the Implementing Act for Tehran would therefore be susceptible to cancellation at any time thereafter.

54. However, other factors suggest that the Abolition Act was not a self-executing statute. For instance, the Regulations to
the Abolition Act, while not entirely clear, appeared to require that certain procedures be carried out, resulting in a
determination whether the land in question was mavat land. Such procedures included the assessment of improvements to
land in order to determine whether the land would be exempted from the Act, as well as application by landowners for
exemption from the effects of the Act on the basis of the small-parcel exemption. A contemporaneous newspaper report
supports this view. In the Ettela’at of 2 September 1979, the Iranian Minister of Housing and Urban Development, Mr.
Mostafa Katirali, is reported to have announced:

We have divided the lands into two categories. Small undeveloped lands and large undeveloped lands. The owners of the
small undeveloped lands must develop their lands within the time limit provided in the [Abolition Act]. Large lands and lands
in excess of the limit provided by law belong to the Government. For this reason, we have asked the Ministry of Justice to

notify the National Organization for Registration of Documents and Real Properties to issue a circular to the Offices of the
Notary Public prohibiting any transaction on lands in excess of the limit specified by law, because the status of owners of

large lands must first be determined so that if they allege that their lands are not undeveloped, the matter must be examined
and decided whether or not the land has been developed, then a transaction on it would be permitted [emphasis added].

The Tribunal therefore concludes that the implementation and enforcement of the Abolition Act and the Implementing Act
for Tehran apparently remained contingent upon a determination that the land in question was large, undeveloped land. See
Karubian, Award No. 569-419-2 at paras. 52, 106-108.*

*14 55. The Tribunal’s conclusion that the legislation invoked by the Claimant was not self-executing and did not operate
automatically to expropriate his property is strengthened by the fact that the Claimant’s land is identified in the title deed as
bayer rather than as mavat land. While the Regulations to the Abolition Act were drafted so widely that they covered bayer as
well as mavat land, the precise status of the Claimant’s land could not have been anything other than uncertain until a formal
determination had been made. The Tribunal therefore finds that the Iranian land reform legislation relied on by the Claimant
did not constitute a legislative taking of the Velenjak property. Nor is there any evidence that any procedures were followed
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with respect to the Claimant’s land under the Act.

56. The Tribunal’s inquiry does not end here, however, because the Claimant argues further that even if the laws discussed
above are found not to expropriate the property at issue, the property was taken de facto. The Claimant argues that his
property rights were interfered with, inter alia, because of restrictions on his ability to transfer his properties and because of
restrictions on the use in Iran of foreign powers of attorney.

57. It is well-settled in Tribunal practice that a claim for expropriation necessarily includes a claim for “other measures
affecting property rights” as provided for in Article 11, paragraph 1 of the Claims Settlement Declaration. See Eastman Kodak
Company, et al. and The Government of Iran, et al., Award No. 329-227/12384-3 (11 November 1987), reprinted in 17
Iran-U.S. C.T.R. 153, 169 (hereinafter “Eastman Kodak™) (“The Tribunal is satisfied that the Claimant’s claim for
expropriation must be taken to include a claim for a lesser degree of interference with its property rights.”). Consequently, the
Tribunal now turns to the question whether the legislation invoked by the Claimant constitutes a measure affecting property
rights within the meaning of Article I1, paragraph 1 of the Claims Settlement Declaration.

2. Other Measures Affecting Property Rights

58. It is firmly established in the Tribunal’s jurisprudence that liability for interference with property rights may be found
even where the formal legal title to property has not been affected. In Tippetts, Abbett, McCarthy, Stratton, for example, the
Tribunal held that “[a] deprivation or taking of property may occur under international law through interference by a state in

the use of that property or with the enjoyment of its benefits, even where legal title to the property is not affected.”

59. Furthermore, the Tribunal has on numerous occasions held that a deprivation of property rights not amounting to an
expropriation nevertheless may be compensable. For instance, in Eastman Kodak, 17 Iran-U.S. C.T.R. at 169, the Tribunal
stated:

*15 The fact that Iran’s interference did not rise to the level of an expropriation or of a deprivation of ownership rights does
not, however, preclude the Tribunal from considering whether the interference established here was such as to constitute
“other measures affecting property rights” as contemplated by Article Il, paragraph 1, of the [CSD]. Such measures, while
not amounting to an expropriation or deprivation, may give rise to liability in so far as they give rise to damage to the
Claimant’s ownership interests [ [ [ [ [ [ [citation omitted].

See also Foremost Tehran, Inc., et al. and The Government of the Islamic Republic of Iran, Award No. 220-37/231-1 (11
April 1986), reprinted in 10 Iran-U.S. C.T.R. 228, 251 (hereinafter “Foremost Tehran”). Furthermore, the Tribunal has
interpreted the language “other measures affecting property rights” as not being limited to a taking of legal title to property,
but rather as envisaging a broader range of circumstances that might give rise to liability. See, e.g., Karubian, Award No.
569-419-2, at para. 141; Kenneth P. Yeager and The Islamic Republic of Iran, Award No. 324-10199-1 (2 November 1987),
reprinted in 17 Iran-U.S. C.T.R. 92, 99-100.

60. While the legislation invoked by the Claimant appears on balance not to have been self-executing, the history of land
legislation during and after the Iranian Revolution indicates the existence of a program by the Iranian authorities at the time
to effect far-reaching reform with respect to the ownership of undeveloped or unutilized land. The goal of the various pieces

of legislation discussed at paras. 40 to 49, supra, read together, appears to have been to remove from its owners unutilized

land larger than a size that might be used to build a house or run a small enterprise, and to redistribute such land. It is
significant that more than one year after the Guardian Council declared the government’s first attempt to expropriate urban
bayer land to be unconstitutional, the 1982 Urban Lands Act explicitly authorized the expropriation of urban bayer lands in
certain circumstances. This provides further confirmation that the ultimate intention of the Iranian legislature in its

Revolutionary land reform program was to expropriate all undeveloped urban land, not merely land formally classified as

mavat.*

*16 61. As noted above, the Claimant’s land was identified in the title deed as bayer land, i.e., land that had at some point
been developed but had fallen into disuse. It is, however, undisputed that the land was in fact unutilized and unimproved, at

least from the time the Claimant purchased it until the date of the Hearing. Therefore the Claimant was in the position of
holding land that was formally classified as bayer land, but which was in appearance indistinguishable from mavat land.
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While the land reform legislation invoked by the Claimant may not have automatically expropriated the Claimant’s property,
it clearly had an effect on his property rights.

62. Evidence that supports the Claimant’s contention that his property rights were infringed includes several reports
appearing in Tehran newspapers and other media during the months of May to November 1979.* An early foreshadowing of
the passage of the Abolition Act is to be found in a report in the Tehran daily newspaper, Kayhan, on 19 May 1979,
headlined “Unutilized (Bayer) Lands to be Expropriated for the Benefit of the Oppressed.” The article reported that the
Iranian Minister of Housing and Urban Development, Mr. Mostafa Katirai, had made the following statement in a radio and
television interview:

In the course of the coming days the government will approve a bill on the basis of which owners of unutilized [bayer] lands
located within the boundary of cities shall be given a specific deadline within which to act to construct [housing units] on
their lands.

Engineer Katirai warned that if by the expiry of the deadline, owners of unutilized [bayer] lands located within the boundary
of cities do not act to build [housing units], the government shall expropriate such lands for the benefit of the oppressed so
that they may be used for implementation of the housing projects of the Ministry of Housing and Urban Development.

The article noted further that “[t]his bill is currently being debated in the Council of Ministers and will be implemented
immediately upon approval.” Mention of a proposed “Act Concerning Abolition of Private Ownership of Bayer
[[[[[[[Unutilized] Lands Lying Within the 5-Year and 25-Year Boundaries” also appears in a Kayhan article dated 20 May
1979, which notes that “the Government shall not charge any money for the grant of bayer lands to the public.” The Tribunal
finds it particularly significant that the word used in these early reports for unutilized land is “bayer.” Later, on 27 June 1979,
the day after its approval by the Revolutionary Council, Kayhan published the full text of the Abolition Act, noting the
“importance of this news.”

*17 63. Further relevant newspaper reports include a 2 September 1979 article in the Tehran daily newspaper, Ettela’at, see
para. 54, supra, reporting another announcement by the same Iranian Minister of Housing and Urban Development, Mr.
Mostafa Katirai, that owners of small parcels of undeveloped lands were obliged to develop their lands within the time limit
provided in the Abolition Act, while lands in excess of the limit provided by law belonged to the Government. The Minister
went on to discuss a prohibition on the transfer of land in excess of the limit:

For this reason, we have asked the Ministry of Justice to notify the National Organization for Registration of Documents and
Real Properties to issue a circular to the Offices of Notary Public prohibiting any transaction on lands in excess of the limit
specified by law, because the status of owners of large lands must first be determined so that if they allege that their lands are
not undeveloped, the matter must be examined and decided whether or not the land has been developed, then a transaction on
it would be permitted.

A report in Ettela’at four days later, on 6 September 1979, confirms that announcement:
Transactions in Large Undeveloped Lands Shall Be Prohibited.

The National Organization for the Registration of Documents and Lands has issued a circular to all notary public offices
throughout the nation, instructing them to prevent transactions in undeveloped lands larger than those limits set in the
Regulations Concerning Nullification of Ownership of Undeveloped Lands.

In making this announcement, a spokesman for the National Organization for the Registration of Documents and Real
Property told Ettela’at’s news reporter that the Regulations Concerning Nullification of Ownership of Undeveloped Lands
have been sent to all notary public offices, so that transactions in land will be carried out with due regard to the said
Regulations, wherein “undeveloped lands” [“mavat”] and large vis-a-vis small lands have been defined.

Based on the said Regulations, an undeveloped land is a land on which there has been no development, and which has been
left idle.
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64. Another report in Ettela’at on 27 November 1979, under the headline “Without the Knowledge of the Organization for
Development of Undeveloped Urban Lands: Transaction of Land is Illegal,” reads as follows:
Yesterday, Engineer Mohssen Yahyavi who is in charge of the Ministry of Housing and Urban Development, in an interview,
stated the plans of the said Ministry and his own point of view concerning the measure of land, housing problem, purchase of
land....

I declare that there is no owner for large lands. If an individual or an entity attempts to divide lands without the permission of
the Organization for Development of Undeveloped Lands and to make it available to the others, this is against the law and the
Government shall not recognize such an act.

*18 A further report in the Ettela’at of 11 October 1979 affirmed that the Ministry of Housing and Urban Development had
stated that “as of Saturday, October 13, without the permission of [the Organization for Development of Urban Lands]
transaction of lands at any level and of any measurement is prohibited.”

65. While newspaper reports alone may not be sufficient to establish the Claimant’s contentions, the Tribunal regards these
reports as contemporaneous evidence that corroborates several of the Claimant’s contentions about the status of undeveloped
land in Iran at the time. See Karubian, Award No. 569-419-2, at paras. 133-37.

66. The Claimant also has contended that his property rights were interfered with by virtue of alleged restrictions on the use
in Iran of foreign powers of attorney. In Karubian, the Tribunal quoted from the Ettela’at of 5 March 1980, in which it was
reported that the Islamic Revolutionary Prosecutor General had “issued a circular in which he notified all government offices,
banks and notary public offices that powers of attorney sent to individuals from foreign countries shall, until further notice,
be null and void.” Id. at para. 46. The Tribunal further noted in Karubian that it was “aware of the existence of restrictions
placed on powers of attorney sent from abroad.” See id. at para. 139. In this Case, too, the Tribunal notes the existence of
such restrictions on the ability of the Claimant to transfer his property from abroad.

67. The Tribunal previously has considered in some depth the legislation at issue in this Case. In Karubian, after a detailed
examination of the Abolition Act and its Regulations and amendments, as well as other official actions alleged to have
interfered with the claimant’s property rights (such as restrictions on the use in Iran of foreign powers of attorney), the

Tribunal concluded:
[1 The Tribunal is satisfied that governmental action, at least for some time, restricted transactions in undeveloped lands that
were larger than a certain size. The Respondent’s action also prevented transactions by persons outside Iran. On this basis,
the Tribunal concludes that the Claimant’s right to dispose of his properties was adversely affected.

[ 1 Even if the Claimant could have transferred his real property, the Tribunal is persuaded that the effect of adoption of the
1979 [Abolition] Act, along with its Amendment and its accompanying Regulations, was to impair the actual possibility of
such a transfer. These laws made all undeveloped or unutilized properties in both urban and rural areas vulnerable to a
determination that they were mawat, and as a consequence of that determination, subject to immediate cancellation of their
title deeds by Iran. Under the circumstances, the Claimant would have had difficulties in finding a buyer for his properties.

1d. at paras. 142-43.

68. In this Case, the Tribunal is confronted with the same land reform legislation and substantially similar factual
circumstances. While the property at issue in this Case is bayer rather than mavat land (such as the relevant property in
Karubian, as agreed by the parties in that case), it is clear that bayer land also fell within the confiscatory ambit of the
Abolition Act. See paras. 43-46, supra. Consequently, in the light of the relevant land reform legislation and other
governmental measures detailed in contemporaneous newspaper reports, the Tribunal is satisfied that governmental action
during the relevant period restricted transactions in all undeveloped lands that were larger than a certain size, whether
formally classified as mavat or bayer land. The Claimant’s land fell into the category of land that was affected by this
governmental action. The Tribunal is persuaded that the effect of the adoption of the Abolition Act, together with its
Regulations and amendments, was to impair the right and real possibility of the Claimant to transfer his property. As noted in
Karubian (see para. 67, supra), under the circumstances, even if the Claimant had been able to transfer his property, he would

[WESELMEW]
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have had difficulty finding a buyer for the property.** The Abolition Act, as amended, impacted upon the Claimant’s property
rights in other ways as well. The Claimant certainly would have been unable to lease or mortgage the property after the Act’s
passage, because his continued ownership of it was, at best, uncertain. Even the Claimant’s ability to use and develop the
land was undermined, because the Government could have chosen to seize it at any time. See Karubian, Award No.
569-419-2, at para. 106.

*19 69. The Tribunal therefore finds that, while the interference created by the cumulative effect of the land reform
legislation and related governmental action did not rise to the level of an expropriation, at least prior to 19 January 1981, it
has been established that the interference was of such a degree as to constitute “other measures affecting property rights”
within the meaning of Article Il, paragraph 1, of the Claims Settlement Declaration.

70. The Tribunal further finds that the nature of the interference was such that its effect would have been felt from the date of
the passage of the Abolition Act on 26 June 1979. At least as of that date, it would have been common knowledge that
restrictions had been placed on the enjoyment and transferability of undeveloped land larger than a certain size. Indeed, even
before the passage of the Abolition Act the public had knowledge of the government’s intention to implement reforms with
respect to unutilized lands, through newspaper reports dated as early as 19 May 1979, several of which reports referred
explicitly to bayer rather than mavat land. The issue was reported on extensively in Tehran newspapers during the months of
May to November 1979, see paras. 62-64, supra. The Abolition Act was formally announced to the public on 2 July 1979 by
Notice No. 7/2064; this action would certainly have confirmed the chilling effect on land ownership and transferability
created by the passage of the legislation. While it may not have been entirely clear until the promulgation of the Abolition
Regulations that the Abolition Act intended to take undeveloped bayer land as well as mavat land, at least from the date of
passage of the Abolition Act there was a cloud on the title of the Claimant’s property. The passage of the Abolition
Regulations merely aggravated an existing interference with the Claimant’s property rights and confirmed that property of the
type held by the Claimant did indeed come within the scope of the Abolition Act.

71. The Tribunal therefore concludes that the interference with the Claimant’s property rights commenced on 26 June 1979,
with the passage of the Abolition Act. This is consistent with the Tribunal’s prior holdings that where a series of actions has
resulted in a deprivation of property rights, the date of the deprivation should be taken to be the date on which the initial
interference took place. See, e.g., Shahin Shaine Ebrahimi, et al. and The Government of the Islamic Republic of Iran, Award
No. 560-44/46/47-3, para. 79 (12 October 1994), reprinted in --- Iran-U.S. C.T.R. ----, _; James M. Saghi, et al. and The
Islamic Republic of Iran, Award No. 544-298-2, para. 77 (22 January 1993), reprinted in --- Iran-U.S. C.T.R. ----, _; Sedco
Inc. et al. and National Iranian Oil Company, et al., Award No. ITL 55-129-3 (28 October 1985), reprinted in 9 Iran-U.S.
C.T.R. 248, 278; Tippetts, Abbett, McCarthy, Stratton, 6 Iran-U.S. C.T.R. at 225. It remains to be determined whether the
interference of the type described above caused damage to the Claimant and what compensation, if any, is due to him.

C. The Shahsavar Property

*20 72. As noted above, the Claimant contends that the Shahsavar property was expropriated by the “Law Concerning the
Manner of Grant and Reclamation of Lands within the Jurisdiction of the Islamic Republic of Iran” (the “Lands Grant Act”),
enacted on 16 September 1979.% This is so, the Claimant contends, because the Lands Grant Act expropriated land
characterized as “woodlands”; at the time the Lands Grant Act was passed, continues the Claimant, his property was
“woodlands.” The Respondent contests these contentions, arguing instead that at the time of the alleged taking, the Shahsavar
property had been developed as a farm or orchard. It further argues that even if the property was woodland, it was not
expropriated by the Lands Grant Act.

73. The overall purpose of the Lands Grant Act appears to have been agrarian land reform. This emerges from the Preamble,
which states that “lands and natural resources belong to the Great Creator and [ ] exploitation of these divine blessings should
be accomplished through useful work with a view to satisfying the needs, and achieving the self-sufficiency, of society.”
Most of the provisions of the Act are concerned with the manner of assignment of lands nationalized under the law to local
inhabitants and other applicants. Definitions for land included within the expropriatory scope of the Lands Grant Act may be
found in Article 1, the relevant provisions of which read as follows:

e) Natural Forests and Groves: Natural forests or groves are expanses of open land containing live species of plants (trees,
shrubs, bushes, saplings, weeds and mosses), or animals, regardless of the extent of their development, in the creation and
development of which man has had no role.
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g) Woodlands: These are undeveloped forests in any of the following forms:
1. Lands on which the number of trunks, saplings or forest bushes, separately or collectively, exceeds one hundred trunks per
hectare....

The expropriatory provision of the Lands Grant Act appears in Article 5, which provides: “The exploitation of natural forests
and groves as public wealth is, pursuant to applicable laws and regulations, under the control of the Government.” This
provision appears either to expropriate such lands or to confirm their previous expropriation.

74. Other definitions relating to woodlands appear in subsequent amendments to the Lands Grant Act. For instance, a 27
February 1980 Amendment defines “Natural Resources Lands” as “forests and pastures, natural groves, government nursery
plantations [and] afforested woodlands.” This Amendment confirms that “natural resource lands,” which include
“woodlands,” are “at the disposal of the Islamic Government.”

*21 75. A further definition can be found in the Regulations implementing the Lands Grant Act, enacted by the Ministry of
Agriculture and Rural Development on 10 April 1980 and approved by the Revolutionary Council on 21 May 1980
[[hereinafter “Lands Grant Regulations™]. The Lands Grant Regulations appear to affirm that woodlands fell within the
expropriatory scope of the Lands Grant Act. Article 1(7) of the Lands Grant Regulations defines the term “Natural Resource
Lands,” as used in the Lands Grant Act, to include:

d) Wood Lands: These are undeveloped forests in any of the following forms:

1. Lands on which the number of stumps, saplings or bushes, separately or collectively, does not exceed one hundred per
hectare.

The apparently strange definition in the Lands Grant Regulations of woodlands as having no more than 100 trunks per
hectare is accompanied in the version submitted by the Claimant by a translator’s comment indicating that the use of the
negative in the Lands Grant Regulations is probably a typographical error. The definition is also inconsistent with that found
in the enabling Lands Grant Act. In light of what is commonly understood as “woodland,” the Tribunal agrees that it is more
likely that the Regulations defined woodland as land where the number of trees exceeded one hundred trunks per hectare, and
that the use of the negative in the text submitted to the Tribunal is a typographical error.

76. In support of the contention that the Shahsavar property was woodland at the time of taking, the Claimant seeks to rely on
the description of the property in the title deed, which he translates as “a tract of plain jungle (wood) land.” The Respondent’s
translation of the same part of the deed describes the property in similar terms as “plain forest lands.” The Claimant also has
submitted two photographs taken from the porch of a house on the property, allegedly during the Claimant’s last visit to Iran
in 1976. The photographs show a porch in a garden with a heavily wooded landscape in the background in two directions.
The photographs do not, however, reveal the extent of the wooded property, or whether it extended in all directions.
Furthermore, the photographs reveal that there was at least one building on the property. While the Claimant acknowledges
that there were two small houses, a storehouse, a water pump, a water tank and fencing on the property, he contends that its
essential nature remained undeveloped wooded land.

77. The Respondent argues, however, that the property cannot have been wooded land at the date of the alleged taking. This
is assertedly so because rural woodlands had been expropriated by Iran in the 1960s. In this regard, the first law of relevance
is the 1963 “Law Concerning Nationalization of the Country’s Forests.” Article One of that Law provides:

As of the date of the ratification of this legal decree, lands and whatever thereon of all natural forests, pastures and woods as
well as forestlands of the country will be regarded as public property and belong to the government.

*22 78. Subsequent legislation then allegedly provided for the conditions under which, and the manner in which, previously
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nationalized forest land could be assigned to individuals. Article 31 of the Law Concerning Protection and Exploitation of
Forests and Pastures (enacted on 21 August 1967) provides that
[t]he Forestry Department is authorized, in compliance with the following articles, to rent or sell to natural or legal persons
the plain woodlands in the north of the country so that they may be used for agriculture, afforestation, cultivation of animal
feed, and for animal husbandry, or converted to orchards, pastures or tree nurseries.

Avrticle 34 of the same law states that if the forest land is so converted by a lessee within five years, “the Forestry Department
is obligated to sell the rented lands irrevocably to the said lessee upon request.” Note 2 to Article 35 provides that if the land
has not been developed within five years, “[t]he Forestry Department is obligated ... to terminate the lease agreement with
respect to that part of the forestlands on which development operations have not been carried out.”

79. The Respondent argues that the Claimant must have acquired ownership of the Shahsavar property by means of this
legislation, because the property was part of a piece of forestland leased to the Claimant’s brother-in-law, Mr. Rostami, in
1968, and then transferred to him by the Ministry of Agriculture in 1971. The Respondent argues that in order for Mr.
Rostami—and later the Claimant—to have been able to own the property, the forestland must have been developed into
farmland or similarly cultivated land before Mr. Rostami was registered as the owner in 1971. Consequently, it argues, in
1979, at the date of passage of the Lands Grant Act, the Shahsavar property would no longer have been wooded land.

80. This explanation by the Respondent is facially plausible. It is arguably consistent with the rather obscure wording of the
1979 Lands Grant Act in that what appears to be the expropriatory provision therein may be read as merely confirming a
prior expropriation. On the other hand, it is not entirely consistent with other evidence presented to the Tribunal, such as the
Claimant’s photographs of the property. Furthermore, the 1963 Law Concerning Nationalization of the Country’s Forests
contains a Note stating that “[m]asses of forests surrounded by farmlands located in the plain forestlands of the north of the
country, which are within the areas covered by private title deeds will not be covered by [the expropriatory provision].” The
Tribunal does not have at its disposal the information to determine whether the Claimant’s property would have fallen within
the scope of the 1963 Act. Moreover, the significance of the 1963 legislation is unclear in that it does not seem consistent
with what appears to be a later attempt at land reform of much the same kind of property in 1979, through the Lands Grant
Act and its Amendments and Regulations. The Respondent’s explanation does, however, serve to question the accuracy of
the Claimant’s interpretation of the Lands Grant Act and its alleged effect on the Shahsavar property.

*23 81. More importantly, though, it is unclear to the Tribunal precisely what the scope of the definition of “woodlands” in
the Lands Grant Act was. For instance, it is unclear whether the improvements admittedly existing on the property (two small
houses, a storehouse, a water pump, a water tank and some fencing) would have removed the Shahsavar property from the
category of “woodlands.”

82. The Tribunal normally would view the responsibility for providing a complete and persuasive explanation of Iranian
legislation as falling upon the Respondent. This is because the Respondent is surely better positioned than a claimant to
explain the meaning and effect of its own laws. Especially where the legislation is confusing and its scope ambiguous, as in
the case of the Lands Grant Act, the Respondent may not confine itself to the mere assertion that particular legislation does

not apply.

83. On the other hand, it falls to the Claimant to demonstrate with clarity the facts that bring his property within the scope of
the legislation that allegedly expropriated his property. Where, as here, there is no evidence of physical interference
attributable to the Respondent, see paras. 85-86, infra, the Claimant must take particular care to demonstrate that the subject
property is, as a factual matter, of the type apparently covered by the Lands Grant Act. In that event the burden would shift to
the Respondent to demonstrate that the scope of the Act was in fact narrower than the Claimant suggests.

84. In the present Case, the Tribunal finds that the Claimant has failed to meet his burden of proving that the Shahsavar
Property was of the type covered by the Lands Grant Act. The photographs submitted by the Claimant do not show the extent
of the forestation on the property. In particular, they do not demonstrate with clarity the number of trees per hectare over the

expanse of the property, which is a highly relevant fact under the terms of the Lands Grant Act. Moreover, the affidavits

submitted by the Claimant and his wife concede that there were improvements on part of the property. Indeed, the affidavit
submitted by the Claimant’s brother-in-law, Mr. Rostami, refers to the property as a “Farm” and a “Woodland Farm.” In sum,

[WESELMEW]
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it is simply not clear to the Tribunal that the expanse of the property indeed remained in its original wooded state at the date
of the alleged taking and that it had not been developed, at least to some extent. Under the circumstances, the Tribunal
concludes, on balance, that the Claimant has not shown that the Shahsavar property was expropriated by the 1979 Lands
Grant Act. For the same reason, the Tribunal concludes that the Claimant has not made out a claim for “other measures
affecting property rights” with respect to the Shahsavar land.

85. The Claimant argues in the alternative that there has been physical interference with the property attributable to the
Respondent and amounting to an expropriation. He bases this contention on the fact that in 1980 there was an alleged
intrusion onto the land and a confiscation of personal property, which was reported by Mr. Rostami to the local police station.
The Claimant contends that the Respondent should be held liable because it failed to act when notified of the incident. The
Claimant’s brother-in-law also stated in his affidavit that he “believe[d] that the destruction and confiscation was done with
the knowledge and approval of the local governmental authorities.” At the Hearing, the Claimant testified that the person
responsible for the intrusion was the caretaker or gardener of the property, Mr. Esfandiar Goleij, possibly acting with some
other unidentified persons.

*24 86. The Tribunal finds that this intrusion is more consistent with theft than with government-sanctioned interference with
the property. This conclusion is supported by the fact that the Claimant’s brother-in-law chose to report it to the police station
rather than to the revolutionary authorities or courts. The Tribunal finds that the evidence presented by the Claimant is
insufficient to establish that the alleged interference amounted to any more than an informal occupation of the property by the
resident gardener, accompanied by other unidentified persons. It is well-established in Tribunal practice that not every action
arising from revolutionary chaos may be attributed to the Government of Iran. See, e.g., Sea-Land Service, Inc. and The
Islamic Republic of Iran, et al., Award No. 135-33-1 (22 June 1984), reprinted in 6 Iran-U.S. C.T.R. 149, 164-66 (holding
that no expropriation had taken place where the disruption was due to general revolutionary upheaval); Starrett Housing
Corp., et al. and The Government of the Islamic Republic of Iran, et al., Interlocutory Award No. ITL 32-24-1 (19 December
1983), reprinted in 4 Iran-U.S. C.T.R. 122, 156 (holding that “[a] revolution as such does not entitle investors to
compensation under international law.”) The Tribunal therefore finds that there is insufficient basis for attributing liability to
the Respondent for any physical intrusion onto the Shahsavar property in 1979 or 1980.

87. Consequently, the Claimant’s claim in respect of the Shahsavar property is hereby dismissed by reason of the Claimant’s
failure to prove that the Respondent expropriated the property or otherwise interfered with his property rights.

D. The Caveat in Case No. A18

88. The Tribunal notes that the Respondent has argued in this Case that the Claimant’s claims should be barred on the basis
of the caveat in Case No. A18. The Respondent bases its argument on Articles 988 and 989 of the Iranian Civil Code. Article
988, in relevant part, reads as follows:

Iranian nationals cannot abandon their nationality except on the following conditions:

3. That they have previously undertaken to transfer, by some means or other, to Iranian nationals, within one year from the
date of the renunciation of their Iranian nationality, all the rights that they possess on landed properties in Iran or which they
may acquire by inheritance although Iranian laws may have allowed the possession of the same properties in the case of
foreign nationals....

Article 989 of the Iranian Civil Code, in relevant part, reads as follows:

In case any Iranian subject acquired foreign nationality after the solar year 1280 (1901-1902) without the observance of the
provisions of law, his foreign nationality will be considered null and void and he will be regarded as an Iranian subject.
Nevertheless, all his landed properties will be sold under the supervision of the local Public Prosecutor and the proceeds will
be paid to him after the deduction of the expenses of sale.
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*25 89. The Respondent argued in its pleadings and at the Hearing that because the Claimant had acquired a foreign
nationality on 24 July 1978, as of 24 July 1979—one year after his acquisition of United States nationality—he was in
violation of the provisions of Articles 988 and 989 and could no longer legally own real property in Iran. At the Hearing,
Counsel for the Respondent argued as follows:

What | am trying to say is that, when a national or an individual who has acquired U.S. nationality fails to perform his legal
obligations required by the laws of Iran or the United States, the application of the legal requirements would have two
consequences: 1) to deny claims founded on any rights retained over immoveable property for more than a year after the
acquisition of U.S. nationality or obtained subsequent to the acquisition of that nationality—in simple words: whoever
acquires U.S. nationality has the right to retain his immoveable property in Iran only within one year; [and] 2) to disallow any
other claims that the Claimant could not possibly have because of the restrictions imposed upon him by Iranian law, as a
result of his loss of Iranian nationality. That is to say, if a claimant has failed to perform his legal obligations, whatever
claims brought by him on the basis of his nationality must be disallowed.

Again during the Hearing, he reiterated:
Mr. Mohtadi’s problem is that he could not own any immoveable property in Iran after the lapse of one year after his
acquisition of United States nationality. Meaning that, after he acquired United States nationality he was considered a
foreigner, and Iran bars foreigners from acquiring immoveable property in Iran.

90. It further seems clear that the Respondent reads Article 988 and 989 together to arrive at an understanding of their import.
To quote the Respondent’s Lead Counsel once again:

Here, if we read these two Articles [988 and 989] together, we certainly will arrive at the conclusion that a person who has
renounced his Iranian nationality without observing the legal requirements, and has failed to make use of the one year period
required by that law to sell his properties, is subject to punishment. In fact the sanction set by the Government for observance

of that Article of the law is that it enjoys the right to sell the properties of such persons and to remit the proceeds to them.

91. The Respondent’s stance regarding the one-year grace period is consistent with the Tribunal’s prior holding that Articles
988 and 989 of the Iranian Civil Code, read together, provide for a one-year grace period after the acquisition of a second
nationality before the question of the enjoyment of property rights contrary to Iranian law has to be considered. In the
Mahmoud case, the Tribunal held as follows:

According to Iranian law, therefore, the Claimant could only have kept the property for one year from the date of her
naturalization. The period of one year had not yet expired at the date of the alleged expropriation and thus the question of her
enjoyment of property rights contrary to Iranian law does not fall to be decided.

*26 Leila Danesh Arfa Mahmoud and The Islamic Republic of Iran, Award No. 204-237-2 (27 November 1985), reprinted in
9 Iran-U.S. C.T.R. 350, 354. See also Article 4, Note 2, of the Tribunal Rules (stating that “[a]n appointed representative
shall be deemed to be authorized to act before the arbitral tribunal on behalf of the appointing party for all purposes of the

case and the acts of the representative shall be binding upon the appointing party”).

92. The Tribunal has held in para. 71, supra, that the “measures affecting property rights” that affected the Claimant’s
property interests in the Velenjak property commenced from the date of passage of the Abolition Act (26 June 1979). As
noted at para. 70, supra, the impact of the passage of the Act, which had been presaged in several newspaper reports, would
have been intensified by its official announcement to the public on 2 July 1979. These events both occurred less than one
year after the Claimant’s acquisition of United States nationality on 24 July 1978. Consequently, in the light of this finding,
and given the Tribunal’s dismissal of the Claimant’s claim for the Shahsavar property, see para. 87, supra, the issue of the
Claimant’s enjoyment of real property rights in Iran in a manner inconsistent with Iranian Law does not fall to be decided.
The Tribunal therefore finds it unnecessary to consider this issue.

VI. VALUATION

93. The Claimant’s initial contribution on the question of valuation is an affidavit by Mr. Akbar VVaghei, who states that “on a
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part-time basis | sold land in Tehran” during the 1970s and who claims to have been “familiar” with properties in Tehran,

having bought or sold “more than ten pieces of property in Tehran from 1973 through 1976.” Mr. Vaghei states further that

the Velenjak Property was located close to the Tehran Hilton Hotel and that—based upon his inspection of the site in April

1992—it is surrounded by large and expensive residences. He values the Velenjak Property in 1979 at U.S. $1,300,000.00.
No indication is given of his formal qualifications as an appraiser.

94. At the Hearing, the Claimant presented the testimony of a second expert, Mr. Mansour Anvari, who stated that he had
worked for the Ministry of the Interior of Iran; served as mayor of several municipalities; acted as the representative of the
Minister at the Plan and Budget Organization; and had been the majority shareholder, managing director and chairman of the
board of the Khara Construction Company. As part of his work with the Khara Construction Company, he allegedly bought
or sold “more than 70 pieces of property” between 1970 and 1979 in Iran, including approximately eight pieces in Tehran,
most notably within “two miles” of the Velenjak Property. At the Hearing, Mr. Anvari explained the basis for his valuation in
some depth. Regarding the Respondent’s contention that land prices in Iran were extremely depressed during 1979, he
testified that although “during the Revolution and the period of transformation, the market was inactive,” after a “period of
two to three months, when everything returned to normal, the prices again found their natural course.” Mr. Anvari values the
Velenjak Property at U.S. $1,195,751.00 in 1979.

*27 95. The Respondent contests the Claimant’s valuation of the Velenjak Property. It presents the testimony of Mr. Kamal
Majedi Ardakani, who states that he worked at the National Organization for the Registration of Documents and Real
Property for 30 years as a topographical engineer and assessor. At the time the Hearing was held, he had worked as an

authorized expert licensed by the Ministry of Justice for 17 years. In the pleadings and at the Hearing, Mr. Ardakani testified

that during the Islamic Revolution land prices in Iran fell drastically because of the large number of people leaving Iran and
the reduced demand for houses. He values the Velenjak Property at between 3,000 and 3,500 Rials per square meter, which,

converted at the 1979 exchange rate of 70.6 Rials to the dollar, results in an assessment between U.S. $89,000.00 and U.S.

$104,000.00 for the property.

96. The Tribunal notes as an initial matter that the qualifications of the expert witnesses provided by both Parties contain
certain deficiencies. Mr. Vaghei claims to have experience in the purchase and sale of property. By his own admission,
however, this experience is confined to the sale of a very limited number of properties. Furthermore, his affidavits provide
little detail as to the basis for his valuation. Consequently, the Tribunal is not convinced that Mr. Vaghei is adequately
qualified or experienced such that the Tribunal could give his evidence substantial weight.

97. The qualifications of Mr. Anvari are more extensive. He appears to have had substantial exposure to land issues both
through the governmental positions he held and through his commercial dealings involving the purchase and sale of land in
Tehran and its environs. Furthermore, he allegedly had knowledge of comparable properties, in that he had bought land
within two miles of the Velenjak Property and his own house was located in the same area. The qualifications of Mr.
Ardakani, on the other hand, while revealing that he has occupied two positions in Iranian offices dealing with land
transactions, are ambiguous as to whether he himself ever assessed property values in either of those two functions.
Moreover, at the Hearing he admitted that he had never been a property broker and had never appraised property for tax or
insurance purposes.

98. The Tribunal now turns to the content of the experts’ opinions, noting first the extreme lack of detail contained in the
valuation by Mr. Vaghei. Mr. Anvari, on the other hand, provided a much more thorough explanation for his valuation and
gave a plausible explanation for fluctuations in property prices around the time of the Revolution. The views of the
Claimant’s experts, however, are disputed by Mr. Ardakani, who testified to a sharp drop in property prices in Iran during the
Revolution. He testified that his conclusions were supported by his having studied the “relevant registration records” and
having “surveyed the local situation” of the land. He failed, however, to produce any documentation corroborating his
contentions regarding comparable land values, despite his admitted access to such documents. In addition, the Tribunal found
some of his statements during the Hearing to be somewhat less than fully candid. For example, he testified that the large size
of the Velenjak property and the fact that it has a view overlooking Tehran would reduce the price of the land—a position the
Tribunal finds to be at odds with common sense.

*28 99. The title deed provided by the Claimant provides very little guidance on the question of valuation. According to the
deed, the Claimant paid an amount of 180,000.00 Rials (approximately U.S. $2,500.00) for the property in 1967. The
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Claimant has, however, explained the discrepancy between the amount in the title deed and the amount he claims to have
paid for the land in 1967, namely $200,000.00, by saying that the figures in the title deed were entered by the broker. His
counsel speculated that the use of the lower amount might have been intended to avoid the payment of higher transfer taxes.
The Tribunal notes that even adjusting for the effects of inflation and increases in the value of real property, $2,500.00 does
not appear to be a realistic figure. Furthermore, the Respondent does not suggest that the property was worth such a
minuscule amount, valuing the property closer to $100,000.00 in 1979.

100. In sum, the Tribunal notes that the evidence proffered by both Parties contains deficiencies. In this regard, however, the
Tribunal notes further that the Respondent could have remedied any deficiencies in its valuation evidence without difficulty.
Documents within the control and access of the Respondent—such as government statistics, tax records and registration
records of sales of comparable properties in 1979—would have been relatively easy for the Respondent to procure. In fact,
the Respondent’s expert stated explicitly that he had viewed at least some such documents, and yet he failed to present them
to the Tribunal. The Claimant, on the other hand, is surely in a weaker position with respect to gathering material held in
governmental offices in Iran.

101. Given the above considerations, and in light of the deficiencies in the record, the Tribunal must rely upon its discretion
to assign a value to the Velenjak Property “which is reasonable and equitable taking into account all the circumstances in this
Case.” Seismograph Service Corporation, et al. and National Iranian Oil Company, et al., Award No. 420-443-3 (31 March
1989), reprinted in 22 Iran-U.S. C.T.R. 3, 80 [hereinafter “Seismograph”]. See also Starrett Housing Corporation, et al. and
The Government of the Islamic Republic of Iran. et al., Award No. 314-24-1 (14 August 1987), reprinted in 16 Iran-U.S.
C.T.R. 112, 221. The Tribunal concludes that a fair and reasonable assessment of the value of the property in June 1979
would be U.S. $600,000.00.

102. The Tribunal turns now to determining the appropriate measure of compensation to be applied in a situation where no
outright expropriation has taken place, but where the Claimant’s property rights nevertheless have been affected within the
meaning of Article I, paragraph 1, of the Claims Settlement Declaration. The approach of the Tribunal in such cases has
been to identify the particular ownership right or rights affected by the government’s actions and to award compensation for
the infringement of that right or rights, less the value retained after the interference had occurred. See Eastman Kodak
Company and The Government of Iran, Award No. 514-227-3 (1 July 1991), reprinted in 27 Iran-U.S. C.T.R. 3, 17,
Seismograph, 22 Iran-U.S. C.T.R. at 80; Foremost Tehran, 10 Iran-U.S. C.T.R. at 253.

*29 103. In order to determine which rights have been affected in the present case, the Tribunal first turns to the so-called
“bundle of rights” that make up the right of ownership. Under the law of both civil and common law countries, the elements
of this right traditionally are regarded to include: the right to use the property; the right to enjoy the fruits of it; the power to

possess the property; the right to exclude others from the possession or use of the property; and the right to dispose of it.
Moreover, the right of ownership of real property generally confers “wide powers of control, disposition and use of the
land.”*” Examples of such powers would be the rights to use and improve the real property, lease it, mortgage it, sell it or
otherwise dispose of it, and to prevent third parties from using or occupying the land. Ownership is thus a comprehensive
right, limited in the public and private law of most legal systems only in areas such as the control of natural resources,
planning and development regulations and nuisance.*

104. The nature of the interference found to have occurred, see para. 68, supra, effectively made the Velenjak Property
subject to seizure by the government at any time and thereby affected several of the Claimant’s rights of ownership in the
property. First, as concluded in para 68, supra, Dr. Mohtadi’s ability to sell the property was certainly affected by the passage
of the Abolition Act and public awareness of that fact. Second, given the publicity associated with the interference with the
property, the likelihood of his being able to mortgage or lease the property would have been negligible, as no rational tenant
or mortgagee would have been interested. Third, the passage of the Abolition Act would have infringed upon the Claimant’s
ability to develop the property in any significant way, such that the right was rendered meaningless. Fourth, with the
imminent possibility of confiscation by government authorities created through the Abolition Act and its amendments and
Regulations, his right to exclude others from the property was likewise affected.

105. On the other hand, some elements of the Claimant’s ownership rights remained unaffected. First, he undoubtedly
retained title to the Velenjak Property. Neither of the Parties has ever suggested that between the date the claim arose and 19
January 1981, the property was transferred from his name. Second, the Claimant retained the use of the land, although this
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right was, in reality, quite limited due to the “cloud” of possible confiscation that hung over the property.

106. Significantly, however, it is clear from the pleadings and from testimony at the Hearing that the Claimant had purchased
and retained the Velenjak Property primarily for investment purposes. There is no indication in the record that he intended to
develop the property in any significant way; rather, he intended to resell the land at a higher price than he had paid in 1967.
For this reason, the Claimant’s loss of his ability freely to sell the property had a profound effect on the use that the Velenjak
Property had for him and thus fundamentally affected his right of ownership. This interference was exacerbated by the fact
that it would have been highly unlikely that he would have been able to derive income from the property by leasing it. The
retention of bare title to the property and the limited use-rights remaining would not have been significant in comparison to
the Claimant’s loss of his primary use for the property.

*30 107. Furthermore, the interference with the Claimant’s rights was not merely ephemeral. See Tippetts, Abbett,
McCarthy, Stratton, 6 Iran-U.S. C.T.R. at 225-26. Even after the Guardian Council in February 1981 declared
unconstitutional the attempt to take bayer land through the Abolition Regulations, the Iranian legislature continued its
attempts to reform the ownership of certain urban bayer lands. For instance, the Urban Lands Act of 1982 authorized the
taking of urban bayer lands under certain circumstances, see paras. 49, 60, supra. See also Karubian, Award No. 569-419-2,
at para. 36 (discussing other takings of mavat lands by the Government of Iran).

108. Under the circumstances, the Tribunal deems it fair to apply a discount of 15% to the full value of the property (namely

$600,000.00, see para. 101, supra), to reflect the lesser degree of interference with the property and the value of the residual

rights that the Claimant maintained in the property during the period between the date of initial interference and 19 January

1981. Consequently, the Tribunal concludes that the Claimant should be compensated in the amount of U.S. $510,000.00 for
interference with his property rights attributable to the Respondent.

VII. COSTS

109. Considering the outcome of the Award, the Tribunal, applying the criteria outlined in Sylvania Technical Systems, Inc.
and The Government of the Islamic Republic of Iran, Award No. 180-64-1 (27 June 1985), reprinted in 8 Iran-U.S. C.T.R.

298, 323-24, decides to award the Claimant U.S. $15,000.00 in costs of arbitration.

VIll. AWARD

110. For the foregoing reasons,
THE TRIBUNAL AWARDS AS FOLLOWS:

(a) The Respondent is ordered to pay the Claimant, Dr. Jahangir Mohtadi, the sum of U.S. $510,000.00, plus simple interest
at the rate of 8.2% per annum (365 day basis), calculated from 26 June 1979 up to and including the day on which the Escrow
Agent instructs the Depositary Bank to effect payment to the Claimant out of the Security Account, for its interference with
the Claimant’s property rights in respect of the Velenjak property;

(b) The claim for the expropriation of the Shahsavar property is dismissed for failure to prove expropriation or any other
measure affecting property rights;

(c) The Respondent is ordered to pay the Claimant costs of arbitration in the amount of U.S. $15,000.00;

(d) This Award is hereby submitted to the President of the Tribunal for notification to the Escrow Agent.

Dated, The Hague 2 December 1996

Gaetano Arangio-Ruiz
Chairman Chamber Three

Richard C. Allison
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(Separate Opinion)
Mohsen Aghahosseini
Dissenting as to the findings on the Velenjak Property.

Iran-U.S. Cl.Trib.1996

Jahangir Mohtadi and Jila Mohtadi v. Islamic Republic of Iran

SEPARATE OPINION OF RICHARD C. ALLISON

1. Although I have concurred in the Award in this Case in order to form the requisite majority, | take a somewhat different
view of the issue of confiscation of the Velenjak property. | do not quarrel with the Award’s conclusion that the Abolition
Act constituted interference with the Claimant’s rights in that property so as to be a “measure[ ] affecting property rights” as
contemplated by Article Il, paragraph 1, of the Claims Settlement Declaration. | would go farther, however, and conclude that
the entirety of the Claimant’s interest in the Velenjak land was effectively taken by the Act during the jurisdictional period
that necessarily delimits the operative facts to be taken into consideration by the Tribunal in the cases brought before it.* This
is so whether—as | believe—the Abolition Act itself together with its implementing measures effected the confiscation de
jure or whether a combination of circumstances resulted in a de facto confiscation.

*31 2. This conclusion is based upon (1) the Abolition Act itself, (2) the statements of policy and intent issued by the
Revolutionary authorities in respect of the Act, (3) the Regulations spelling out the purposes and application of the Act,
which, as the Guardian Council recognized, clearly embraced bayer lands, and (4) the practical effect of these and other
measures. Moreover, it can hardly be ignored that the Revolutionary Council of the Islamic Republic of Iran, on 26 March
1980, stated in the “Implementing Act for Tehran” that the Abolition Act abolished private ownership of undeveloped land
“as from the date of promulgation thereof.” Since in my view the Claimant’s VVelenjak property was taken by the Government
of Iran during the Tribunal’s jurisdictional period, the Claimant should have been awarded the full value of the land.

Richard C. Allison

Footnotes

! This is the date that appears as his birth-date on his United States Certificate of Naturalization and United States passports. Other
documents, however, such as his Iranian identity card, state that his birth-date is 1 November 1930. The Tribunal does not regard
this inconsistency as material.

2 Islamic Republic of Iran and United States of America, Decision No. DEC. 32-A18-FT (6 April 1984), reprinted in 5 Iran-U.S.
C.T.R. 251, 265 [[[[[[[hereinafter “Case No. A18"].

3 The Parties have provided different English translations for the title of the Act; in addition, its date of enactment was referred to in
Rouhollah Karubian and The Government of the Islamic Republic of Iran, Award No. 569-419-2 (2 March 1996), reprinted in ---
Iran-U.S. C.T.R. ----, __[hereinafter “Karubian™] as “27 June 1979.” The English version of this Award relies upon the translation

provided by the Tribunal’s Language Services Division.

See para. 48, infra.

5 The English version of this Award relies upon the English translation of the Lands Grant Act provided by the Tribunal’s Language
Services Division.

6 The Abolition Act was announced to the public by Notice No. 7/2064 dated 2 July 1979 and published in Official Gazette No.
10025 on 24 July 1979.

In fact, subsequent to the Guardian Council Opinion, the Iranian legislature passed a new measure, the Urban Lands Act, which
expressly provided for the confiscation of urban bayer lands in some circumstances. See para. 49, infra.
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8 This Act was referred to in Karubian, Award No. 569-419-2, as the “Urban Lands Extension Act.”

Article 10 of the Abolition Regulations appears to provide for a possible exception from the Abolition Act if a landowner provided
proof to the Ministry of Housing, within 3 months of the date of the Regulations, that his land fell within the “small parcel”
exemption.

10 This requirement of a prior inquiry into the status of undeveloped lands does exist under the 1982 Urban Lands Act, which
provided for a procedure whereby determinations as to which lands were mavat or bayer would be made by a committee composed
of representatives of the Ministry of Justice, the Ministry of Housing and Urban Development and the local mayor. Objections
could be lodged within 10 days after announcement of the determination. The judicial authorities would take the final decision.

1 Tippetts, Abbett, McCarthy, Stratton and TAMS-AFFA Consulting Engineers of Iran, et al., Award No. 141-7-2 (29 June 1984),
reprinted in 6 Iran-U.S. C.T.R. 219, 225.

12 It appears that the Government of Iran also intended to take some rural bayer lands. A 2 March 1980 Amendment to the Lands

Grant Act declared that large areas of bayer land in the hands of major land owners that had been kept unutilized would be taken
over by the Respondent in order to grant such lands to farmers and other eligible applicants for cultivation. A further Amendment
approved on 19 March 1980 restricted the scope of the 2 March 1980 Amendment by providing that such large bayer lands would
be taken over by the Government only “if necessary.”

13 All English translations by the Tribunal’s Language Services Division.

14 These reports from Kayhan newspaper were submitted by the Government of Iran in Cases Nos. 800-804 (Dora Sholeh

Elghanayan, et al. and The Islamic Republic of Iran).

15 The Respondent has recognized in other cases that substantial amounts of undeveloped land were confiscated pursuant to the

Abolition Act. For example, the Respondent argued in one submission that

[Ilegal decisions, such as the approval of the Cancellation of Ownership of Mawat Lands Act, brought extensive lands at the
disposal of the government which declared that such lands would be used to meet the needs of homeless persons. Naturally such
decisions had extraordinary effects on the demand in the real estate market.

See Case No. 266 (Moussa Aryeh and The Government of the Islamic Republic of Iran).

In another case, the Respondent’s expert recognized the effect of these actions on property owners:

Repeated publication of the news related to assignment of mavat lands to cooperative companies, private-sector companies as well
as the measures taken by the government for housing in such lands in the press in 1358 (1979) and the people’s knowledge of the
government plans in the field of housing resulted in the fact that they did not hurry for homebuying. This in itself caused decrease
in demand, [and] decline in the price of land and houses.

See Cases Nos. 839-840 (Eliyahou Aryeh, et al. and The Government of the Islamic Republic of Iran).

16 English translation by the Tribunal’s Language Services Division. The Act was approved on 16 September 1979, announced to the

public by Notice No. 55934 dated 26 September 1979 and published in Official Gazette No. 10092 dated 16 October 1979.

o Robert Megarry, et al. Manual of the Law of Real Property 506 (7th ed. 1993).

18 See id. at 506-56; Roger A. Cunningham, et al., The Law of Property 1-25 (1993); C.G. Van Der Merwe, The Law of Things

97-115 (1987).

Under Article Il, paragraph 1, of the Claims Settlement Declaration the Tribunal has jurisdiction over “claims and counterclaims
[that] are outstanding on the date of this Agreement” [i.e., 19 January 1981]. This temporal limitation upon the claims that the
Tribunal may adjudicate has, in a few instances, produced results that are to some extent anomalous. For example, in Foremost
Tehran, Inc., et al. and The Government of the Islamic Republic of Iran, et al., Award No. 220-37/231-1 (11 Apr. 1986), reprinted
in 10 Iran-U.S. C.T.R. 228, the Tribunal dismissed the claimant’s “creeping expropriation” claim for the reason “that the
interference with the substance of Foremost’s rights did not, by 19 January 1981, ... amount to an expropriation.” Id. at 250. In the
present Case the Guardian Council, on 3 February 1981, ruled that the confiscation of bayer land was incompatible with the
Constitution of the Islamic Republic of Iran, thus arguably reversing the taking of the Claimant’s Velenjak property after the end of
the Tribunal’s jurisdictional period although the Respondent, which is in possession of the relevant records, has neglected to
provide any evidence to support this notion.

Iran Award 573-271-3 (Iran-U.S.Cl.Trib.), 1996 WL 1171811

[WESTIEW]
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Iran Award 569-419-2 (Iran-U.S.Cl.Trib.), 1996 WL 1171804

ROUHOLLAH KARUBIAN, Claimant,
V.
THE GOVERNMENT OF THE ISLAMIC REPUBLIC OF IRAN, Respondent.

CASE NO. 419
CHAMBER TWO

AWARD NO. 569-419-2

Iran-United States Claims Tribunal
Filed March 6, 1996
March 6, 1996

AWARD

Appearances :

@@For the Claimant : Mr. John A. Westberg, Mr. Lewis M. Johnson, Ms. Guita Karubian, Attorneys, Mr. Rouhollah
Karubian, Claimant, Mr. John Karubian, Person Appearing for the Claimant, Mrs. Vida Foroutan, Assistant to the Claimant,
Mr. Manoochehr Vahman, Mr. Hamid Sabi, Expert Witnesses.

@@For the Respondent : Mr. Ali H. Nobari, Agent of the Islamic Republic of Iran, Dr. Jafar Niaki, Legal Adviser to the
Agent, Professor lan Brownlie, Q.C., Professor Joe Verhoeven, Counsel to the Agent, Mr. Khosrow Tabasi, Legal Adviser to
the Agent, Mr. Behrouz Salehpour, Legal Assistant to the Agent, Mr. Hossain Dadgar, Mr. Seyed Zabiollah Alavi Harati, Mr.
Mohammad Isary, Mr. Hossain Sedghi Nia, Mr. Mohammad Taghi Madani, Representatives of the Respondent, Dr. Ahmad
Hashemi, Mr. Kamal Majedi, Expert Witnesses.

@@AIso present : Mr. D. Stephen Mathias Agent of the United States of America, Mrs. Mary Catherine Malin, Deputy
Agent of the United States of America.

. INTRODUCTION

*1 1. The Claimant, ROUHOLLAH KARUBIAN, seeks compensation from THE GOVERNMENT OF THE ISLAMIC
REPUBLIC OF IRAN (“the Respondent™) in the total amount of U.S. $4,091,582, as finally pleaded, for the value of four
separate properties* in Iran which he alleges were expropriated by the Respondent or subjected to other measures, attributable
to the Respondent, that affected his property rights within the meaning of Article 11, paragraph 1, of the Claims Settlement
Declaration. Interest and costs are also sought.

2. The Respondent submits that the Claimant is solely a national of Iran and, as such, cannot bring a claim against Iran before
this Tribunal. Alternatively, it argues that the Tribunal lacks jurisdiction to hear the case on the basis that the Claimant’s
dominant and effective nationality is Iranian or at least not that of the United States. It further contends that if the Claimant is
found to be a dual national whose dominant and effective nationality is that of the United States, the caveat in Case No. A18,
infra, para. 146, bars his recovery. It also denies that it has expropriated any of the properties at issue in this Case or
subjected them to other measures affecting the Claimant’s property rights.

3. On 3 March 1989 the Tribunal issued an Order declaring that, on the evidence before the Tribunal at that time, it appeared
that the Claimant was, during the period between the time the alleged claims arose and 19 January 1981, a national of both
Iran and the United States. The Order stated that:

*2 to reach definitive conclusions as to the dominant and effective nationality of the Claimant, as well as the Tribunal’s
jurisdiction over the Claims presented by the Claimant and the relevance, if any, to the merits of the Claimant’s other
nationality, the Tribunal will have to examine further the nationality issue, together with other issues, such as the facts and
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applicable laws relating to the alleged acquisition and ownership of the property which constitutes the basis of this Claim as
well as the actions by the Respondent allegedly affecting them. The Tribunal therefore decides to join all jurisdictional issues,
including the issue of the Claimant’s nationality, to the consideration of the merits of this Case.

4. While listing this Case for hearing, the Tribunal decided, in its Order of 14 February 1994, that:
No new documents may be introduced prior to the Hearing unless the Tribunal so permits and unless the request for the
introduction of new documents is filed at least three months before the Hearing, the request is accompanied by the documents
themselves, and an explanation is given of the circumstances that have prevented the filing of the documents earlier.

5. Two months before the Hearing, the Claimant submitted two new documents, filed at the Tribunal on 21 November 1994.
The Tribunal, in its Order of 6 December 1994, reserved decision on the admissibility of these new documents in so far as
they concerned matters other than the notice of witnesses. In view of the outcome of this Case, see infra, para. 164, it is
unnecessary for the Tribunal to take a decision on the admissibility of these documents.

6. The Hearing in this Case was held on 19 and 20 January 1995.

7. At the Hearing, Professor Joe Verhoeven, Counsel to the Respondent, made a detailed argument on the question of the
applicability of the standard of compensation in the Treaty of Amity? to dual nationals. The Claimant requested that he be
given an opportunity to reply to the Respondent by way of a post-hearing submission. At the close of the Hearing and in its
Order of 27 January 1995, the Tribunal stated that it would decide in due course whether to permit such a submission. In
view of the outcome of this Case, see infra, para. 164, it is unnecessary to make any determination on the standard of
compensation applicable under the Treaty of Amity. Thus, there is no need to address the Claimant’s request for a
post-hearing submission on this issue.

I1. FACTS AND CONTENTIONS: NATIONALITY

Birth

8. The Claimant was born in Teheran on 21 March 1912. His parents were Iranian. He holds an Iranian Identity Card issued
at Tehran in 1918.

Education

9. The Respondent states, and it is not disputed by the Claimant, that he received his primary and secondary education in
Iran.

*310. In December 1934, at the age of 22, the Claimant went to the United States as a student on a scholarship to the
Colorado School of Mines where he graduated with a Bachelor’s Degree in Petroleum Engineering in June 1938. He entered
the California Institute of Technology, Pasadena, in September 1938 and graduated in 1939 with a Master of Science Degree

in Geology. In September 1939, it is contended, he entered the University of California, Berkeley, where he completed his
studies in May 1940.

11. The Respondent submits that the Claimant studied in the United States as an Iranian holding an Iranian Passport and that
the means by which he undertook his studies there were derived from Iran.

Residence
12. Following completion of his studies in the United States, the Claimant returned to Iran in 1940. He resided there until he,

his wife, and their children moved to the United States in 1948. The Claimant has resided in the United States continuously
since 1948.

WESTLAW
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13. From time to time the Claimant has returned to Iran using his Iranian Passport. The Claimant’s son, John F. Karubian,
stated at the Hearing that his father had visited Iran no more than ten times between 1948 and 1978, the average duration of
these trips being approximately two weeks each and none of them longer than one month.

Employment

14. The Claimant contends that in 1942 he was a liaison officer in Iran between the Iranian, Soviet and United States Armies.
During the years 1948 to 1961 he was president of Amir and Company, an import and export fine arts business based in New
York. The Claimant and his wife, Touba, a graduate of the New York School of Interior Design, relocated to California in
1961 and commenced a similar business under the name of “Touba Kay Galleries” in Beverly Hills. This business continued
until 1978 when they liquidated the business and retired. Since retirement, the Claimant has continued occasionally to deal in
and appraise arts and antiques. The Claimant has been a member of the American Appraisers’ Association since 1950. He has
also been a member of other professional associations such as the Beverly Hills Board of Realtors and the Geothermal
Institute of America.

Nationality

15. Because the Claimant was born in Iran and because his father was Iranian, he was, under Article 976, paragraph 2 of the
ranian Civil Code, at all relevant times, and still is, a national of Iran.

16. The Claimant, his wife and children moved to the United States in March 1948. The Respondent contends that the
assertion that the Claimant immigrated to the United States is groundless because he departed for the United States on an
Iranian passport which indicates that it is not valid for the purposes of emigration. There is no evidence of the date on which
the Claimant commenced the formal United States naturalization process, but it is clear that he was issued a Certificate of
Naturalization on 6 April 1954.°

*4 17. After obtaining his Certificate of Naturalization the Claimant obtained a United States passport, and he has maintained
it since then. In 1968 the Claimant also obtained an Iranian passport and subsequently acquired another in 1973 after the loss
of the former.

18. The Respondent argues that the Claimant’s United States nationality is rendered null and void pursuant to Article 989 of
the Iranian Civil Code because the Claimant acquired United States nationality without abandoning his Iranian nationality in
accordance with Iranian law. The Respondent, therefore, is of the view that the Claimant does not have standing to claim
against Iran.

Family

19. The Claimant and his wife, Touba Karubian, were married in Tehran in September 1940. Three children were born of the
marriage; all three were born in Iran.

20. The Claimant’s three children were subsequently naturalized as citizens of the United States. They all reside in Southern
California within the immediate residential area of the Claimant, and all are married to United States citizens. The Claimant
has several grandchildren, all of whom, he says, are United States citizens. The Claimant’s son graduated from the University
of California at Los Angeles and is an economist who has worked for the United States Government and for American
corporations involved in the defence industries. His youngest daughter is an attorney who practices law in the State of
California.

21. As contended, the oldest brother, sister and younger brother of the Claimant went to the United States in 1947, 1948 and
1959, respectively. Since their respective arrivals they have resided continuously in the United States, have become
naturalized citizens of the United States (with the exception of the younger brother), and have children who are all United
States citizens. The younger brother has served in the National Guard of the United States.

22. The Claimant’s father arrived in the United States in 1959. He passed away in 1961 and was buried in Los Angeles.

WESTLAW

Annex 189



ROUHOLLAH KARUBIAN, Claimant, v. THE..., Iran Award 569-419-2...

Property in the United States

23. The Claimant asserts that in 1951 he purchased a residential property for his family in Forest Hills, New York, and that
the present family residence in Beverly Hills was purchased around 1963. He also contends that he owns or has been the
owner of several other substantial pieces of real estate located in the United States.

Civic Activities

24. The Claimant belongs to numerous civic associations in the United States. His memberships include the Los Angeles
County Museum of Art, the American Association of Retired Persons and the Concerned Citizens for the Safety of Beverly
Hills. He has also served as the President of the Iranian Jewish Cultural Organization of California.

Other Factors

25. On the evidence presented by him, the Tribunal is satisfied that the Claimant has paid taxes in the United States since
1961; has held a California Driver’s License; and is the holder of a social security number in the United States. The Claimant
also contends that he has voted in Presidential, state and local elections in the United States since his naturalization.

I1l. LEGISLATION AND RELATED OFFICIAL ACTS

*5 26. In order to understand fully the facts and contentions relating to the properties involved in this Case, it is necessary to
review first the relevant Iranian land reform legislation and other official acts of the Respondent. The Tribunal will therefore
discuss these before examining the facts and contentions related to the specific properties in question.

The 1979 Act Concerning Abolition of Ownership of Mawat’ [Undeveloped] Urban Lands and the Manner of their
Development®

27.0n 27 June 1979, the Revolutionary Council of the Provisional Government of the Islamic Republic of Iran adopted the
Act Concerning Abolition of Ownership of Mawat [Undeveloped] Urban Lands and the Manner of their Development (“the
1979 Act”). Its Preamble declared:
Whereas under Islamic standards mawat [undeveloped] land is not recognized as anyone’s property, it is at the disposal of the
Islamic Government, and ownership deeds that were issued during the former regime with regard to mawat lands lying within
or outside city boundaries, are contrary to Islamic standards and against the interests of the people.

The relevant provisions of the 1979 Act were as follows:

Article 1: In connection with lands lying within the legal (25-year) boundaries of cities, where such boundaries exist, and also
in other cities within the limits to be determined and announced by the Ministry of Housing and Urban Development, the
Government shall, in a gradual manner and with due observance of the detailed urban plan in each region, inform those
individuals who were, under the standards of the former regime, recognized as owners of such lands, to take measures to
develop and improve those lands within a specified period. In the event no action is taken by them within the stipulated
period, they shall be afforded no priority, and such lands will be taken over by the Government without compensation.

Note: Those persons who have procured a small piece of land for their personal residence, and do not own a residential unit,
shall be given, by the Government, a minimum period of three years to develop their lands.

Acrticle 3: The manner of notification to those individuals who were recognized as the owners of such lands in the former
regime, classification of lands as mawat [undeveloped], and the manner of development and improvement, as well as the
conditions of transfer of the said lands, the determination of the area of land referred to in the Note to Article 1 in each
region, and other matters relating to the implementation of this Act shall be in accordance with the By-Laws which are to be
prepared by the Ministry of Housing and Urban Development, and approved by the Council of Ministers.

*6 Article 4: The Ministry of Housing and Urban Development shall implement this Act.®
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28. The application of the provisions of the 1979 Act was extended on 25 September 1979 to the region beyond the 25-Year
City Limit of Tehran out to the city’s “Protective Border,” the extent of which is not known, by the Law Concerning the
Abolition of Ownership of Mawat [Undeveloped] Urban Lands Situated within the Legal Twenty-Five-Year [Development]
City Limit of Tehran and its Protective Boundary’ (“the Urban Lands Extension Act”).

Regulations to the 1979 Act

29. On 13 August 1979 the Regulations to the 1979 Act® were approved by the Council of Ministers pursuant to Article 3 of
the 1979 Act. The Regulations to the 1979 Act, inter alia, provided guidelines on (a) how to determine whether a piece of
land was mawat; (b) what constituted acceptable development and improvement of that land in order to obtain a certificate to
the effect that the land was not mawat; (c) how to interpret the Note to Article 1; (d) how to notify the owners of lands
specified in that Note of the requirement to develop and improve such lands; and (e) how mawat lands were to be disposed
and assigned.

30. The Regulations were challenged as being unconstitutional and not conforming to the standards of Islamic law. On 3
February 1981, the Secretary-General of the Guardian Council, Mr. Lotfollah Safi, communicated to the Minister of Housing
and Urban Development that, in the Opinion of the Islamic Jurists of the Guardian Council, the Regulations to the 1979 Act

were unenforceable in so far as they applied to bayer land.® After a request by the Minister of Housing and Urban

Development for a clarification of that Opinion, the Islamic Jurists of the Guardian Council, on 4 February 1981, held that

their previous Opinion related solely to the applicability of the Regulations to the 1979 Act to bayer lands and did not
concern the 1979 Act itself or measures taken on the basis thereof.*

Amendment to the 1979 Act

31. On 27 August 1979 an amending Act (“the Amendment to the 1979 Act”)* limited the application of the grace period

provided under Article 1 of the 1979 Act to lands within the size requirements of the Note to that Article. The Amendment

declared “with respect to areas in excess thereof there is no need for the Government to grant a time-limit and these [lands]
will become Government property forthwith.”*?

Urban Lands Act 1982

*7 32. In response to the pronouncements of the Islamic Jurists of the Guardian Council on the Regulations to the 1979 Act,
the Urban Lands Act (“the 1982 Act”) was approved at a meeting of the Islamic Consultative Assembly on 17 March 1982.*
The relevant part of that Act reads as follows:

Article 5: All mawat urban lands are at the disposal of the Government of the Islamic Republic of Iran, and previous
ownership deeds and documents are devoid of legal validity, unless such lands have been transferred by the Government as
of 22.11.1357 [11 February 1979].

Note: The title deeds of mawat lands which, according to [the 1979 Act] and the present Law, have been, or will be, put at the
disposal of the Government and are held as collateral, shall be considered as released. Claims by individuals arising from the
sale of such lands will cease to exist. Other claims, however, shall be collected by the creditor from the debtor’s other
property.*

33. The Respondent explains that the 1979 Act and its Regulations did not provide a comprehensive framework for
implementation of the law. The Act therefore posed problems for the government in carrying out its legal duty concerning
urban mawat lands. Moreover, the Respondent considered the removal of the judiciary from the process not to be in the
public interest. The Respondent believed that the judicial authorities, rather than administrative committees, should be made
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responsible for hearing the objections of interested parties. The Respondent states that the 1982 Act addressed these concerns
and completely changed the previous rules.

34. The Claimant argues that the 1982 Act did not explicitly repeal or amend the 1979 Act but rather that it confirmed the
1979 Act’s nullification of deeds to mawat lands.

Rural Lands

35. The Claimant contends that rural lands not covered by the 1979 Act, its Amendment and Regulations were affected by the
1979 Law Concerning the Manner of Grant [of Usufruct] and Reclamation of Lands within the Jurisdiction of the Islamic
Republic of Iran®* (“the Lands Grant Act”). This Act gave owners of mawat, bayer and coastal* lands periods of two, five and
three years, respectively, to take action to reclaim and exploit such land. Failure to do so within that period would result in
those lands being taken over by the Government and granted for agricultural purposes or allocated for public use.

*8 36. However, several subsequent amendments to the Lands Grant Act changed its initial purport. An amendment approved
on 2 March 1980 and published in the Official Gazette No. 10238 dated 21 April 1980, remaining silent as to mawat land,
declared that control of large areas” of bayer land in the hands of major land holders* which had been kept unutilized would
be taken over by the Respondent in order to grant them to farmers and other eligible applicants so that they may be
cultivated. An amendment approved on 19 March 1980 and published in the Official Gazette No. 10244 dated 29 April 1980,
restricted the scope of the previous amendment by providing, inter alia, that large bayer lands belonging to major land
holders would be taken over by the Government only “if necessary.” In another amendment, approved on 15 April 1980 and
published in Official Gazette No. 10254 dated 11 May 1980, mawat lands, the size of which was not specified, were declared
to be at the disposal of the Respondent. They were to be granted to individuals or companies according to their needs and
abilities and where the best interests of society warranted, to be allocated for public use.

37. In addition to referring to many of the above-mentioned pieces of legislation, the Claimant cites the Implementing
Regulations for the Lands Grant Act, approved on 21 May 1980 and published in Official Gazette No. 10285, and alleges that
by May 1980 his properties that could be considered rural lands were explicitly declared to be under the Respondent’s control

for the purposes of redistribution to persons who would cultivate them.

Newspaper Reports on Official Statements and Governmental Action

38. The Claimant has submitted several extracts of reports from the Etela’at newspaper to support his claim that the
Respondent purported to implement the above-mentioned land reform legislation in 1979 and 1980. That newspaper reported
a number of governmental acts and public statements allegedly made by Iranian officials during the years 1979 and 1980
regarding the meaning and effect of the foregoing legislation. A brief description of some of the English translations of the
Etela’at reports submitted by the Claimant follows.

39. The Iranian Minister of Housing and Urban Development in 1979, Mr. Mostafa Katirai, is reported to have announced:
We have divided the lands into two categories. Small undeveloped lands and large undeveloped lands. The owners of the
small undeveloped lands must develop their lands within the time limit provided in [the 1979 Act]. Large lands, and lands in
excess of the limit provided by the law belong to the government. For this reason, we have asked the Ministry of Justice to
notify the National Organization for Registration of Documents and Real Properties to issue a circular to the offices of
Notary Public prohibiting transaction on lands in excess of the limit specified by law, because the status of owners of large
lands must first be determined so that if they allege that their lands are not undeveloped, the matter be examined and decided
whether or not the land has been developed, then a transaction on it would be permitted.” (Claimant’s emphasis not
included.)

*9 Etela’at, 2 September 1979.

40. It is reported that the Director of the Ministry of Housing and Urban Development, Mr. Mohsen Yahyavi, declared:
[T1here is no owner for large lands. If an individual or an association attempts to divide lands without the permission of the
Organization for Development of Undeveloped Lands and to make it available to the others, this is against the law and the

government shall not recognize such an act.”
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Etela’at, 27 November 1979.

41. The Mayor of Tehran, Mr Tavassoli, though neither a government official nor an officer of the said Organization,
allegedly stated:

The Organization for Development of Urban Lands shall first transfer the ownership of the lands in excess of 1,000 square
meters in Tehran and other cities with more than 200,000 population and lands in excess of 1,500 square meters [in other
cities] to the government and then will divide said lands into separate parcels, construct canals and prepare the lands for

development.®

Etela’at, 4 September 1979.

42. In the fall of 1979 the National Organization for Registration of Documents and Real Property reportedly issued a circular
notice to all officers for the registration of official documents throughout Iran. According to an Etela’at newspaper report on
6 September 1979, the circular notice prohibited the recording of any transfer of title to land which exceeded the limits
imposed by Article 5 of the Regulations to the 1979 Act.

43. The Public Relations Bureau of the Ministry of Housing and Urban Development is reported to have announced that 10
June 1980 was the last day to file petitions to exempt lands within the city limits of Tehran from the scope and effects of the
1979 Act. The report further stated that the deadline would not be extended. Etela’at, 9 June 1980. It is not known whether
there were further such extensions.

44. In Guilan Province, where the Chaboksar property is located, see infra, para. 49, and in Mazandaran Province, where the
Nashtarood property is located, see infra, para. 82, similar deadlines were set. The owners of unutilized urban lands in Guilan
Province had until 1 July 1980 to file exemption petitions and those in the Province of Mazandaran had until 26 November
1980. Etela’at 4 May 1980 and 24 November 1980.

45, The Respondent regards the foregoing extracts from the Etela’at newspaper as irrelevant.

46. In addition to the newspaper extracts that the Claimant has submitted, the Tribunal notes that the Etela’at of 5 March
1980 reported as follows:
Today, Ali Ghoddoussi, the Islamic Revolutionary Prosecutor General, issued a circular in which he notified all government
offices, banks and notary public offices that powers of attorney sent to individuals from foreign countries shall, until further
notice, be null and void.”

IV. FACTS AND CONTENTIONS: PROPERTY
A. The Properties Subject to the Claim
*10 47. The original Statement of Claim, filed in 1982, sought compensation in respect of five properties, viz., Chaboksar,
Ahmad-Abad, Farahzad, Nashtarood and Varamin. At the Hearing, Counsel for the Claimant formally withdrew the Claim
relating to the Varamin property.

48. Most of the Claimant’s assertions regarding the current status of his properties are founded on the contents of a report by
an unidentified representative in Iran. The Claimant maintains that he made repeated attempts to obtain information from
persons in Iran on the status of his properties. In his Affidavit of 12 May 1992 the Claimant explains that he finally obtained
the services of a representative in Iran to make an independent report but that the representative was unwilling to be
identified. The report is dated 6 May 1992.

Chaboksar
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49. The property described as Chaboksar is comprised of eight parcels of land located in the Village of Mahaleh Sheikh
Zahed in Guilan Province.” The property fronts the Caspian Sea and covers an area of 31,300 square meters. It was
purchased by the Claimant from Major General Amir-Hossein Attapour in February 1973.

50. The Respondent admits that it canceled the Claimant’s title deeds to the eight parcels of land which constituted the
Chaboksar property. However, the Respondent submits that those deeds were canceled pursuant to the 1982 Act. According
to the Respondent, the Urban Lands Organization, in compliance with that Act, considered the land to be mawat. As a
consequence, the matter was brought before the Assessment Commission established under Article 12 of the 1982 Act. On 15
August 1985 the Commission, comprised of representatives of the Minister of Housing and Development, Minister of Justice
and the local Mayor, unanimously determined that the Chaboksar property was mawat land, given the absence of evidence of
development, rehabilitation, construction, cultivation or harvesting. Subsequently, upon request by Guilan’s Department
General of Urban Land, new title deeds for the Chaboksar property were issued in the name of the Respondent, represented
by Guilan’s Department General of Urban Land. All Notary Public offices were notified of the circumstances by way of
circular No. 2103 dated 19 May 1986.

51. The Respondent submits that, because the Claimant’s title deeds to the Chaboksar property were canceled only after the

Assessment Commission’s finding in August 1985, the matter falls outside the jurisdiction of the Tribunal. According to the

Respondent, there is no connection between the relevant 1979 legislation and the 1982 Act because the latter changed totally
the 1979 legislation.

52. Furthermore, the Respondent submits that the Chaboksar property was never found to be subject to the 1979 Act. This
Act necessarily required that certain procedures were to be carried out under its Regulations and that a determination had to
be made regarding whether the land in question was mawat. The Respondent adds that such a determination regarding
Chaboksar should have been made during the period of enforcement and validity of the 1979 Act. It is the Respondent’s view
that the 1979 Act was no longer in force after the approval date of the 1982 Act.

*11 53. This conclusion of the Respondent is also based on an analysis of the Note to Article 5 of the 1982 Act which, in
relevant part, states “[t]he title deeds of [mawat] lands which, according to the [1979 Act] and the [1982 Act], have been, or
will be, put at the disposal of the Government and are held as collateral, shall be considered released.”*

54. The Respondent expresses the view that the above Note distinguishes between lands that have already been acquired by

virtue of the 1979 Act and those that will be acquired in accordance with the 1982 Act. Consequently, the Respondent infers

that, after the enactment of the 1982 Act, the 1979 Act was no longer in force and that, thereafter, the Respondent could only
acquire title deeds to urban mawat lands by virtue of the 1982 Act.

55. The Claimant, however, maintains that the expropriation of mawat urban lands was complete in September 1979, after the
Amendment to the 1979 Act came into effect. It is his contention that the enactment of the 1982 Act only confirmed the 1979
Act. At the Hearing, Counsel for the Claimant submitted that the 1982 Act did not replace or repeal the 1979 Act, but rather
ratified it, in so far as it referred to mawat lands.

56. Included in the evidence presented by the Claimant is a letter written to him by Mr. Menashe Yaghoubzadeh, dated 3
June 1979.* The letter states that the Respondent has “appropriated” the Chaboksar property. The Claimant contends that this
letter, which predates the enactment of the 1979 Act, describes what was happening during the period leading up to the 1979
land reform legislation.

57. The Claimant also relies on the 1979 land reform legislation in conjunction with related official acts, see supra, paras.
27-44, to substantiate his claim that he was deprived of his ownership rights in the Chaboksar property as of September 1979.

58. According to the Respondent, the consequence of the 1985 decision by the Assessment Commission was to render invalid
ab initio the Claimant’s Chaboksar title deeds, which had been acquired illegally. Therefore, the Respondent maintains, this
decision could not amount to an expropriation of property. The illegal acquisition is said to have resulted from the Claimant’s
purchase of mawat land, which could not be privately owned. The only way to legally own mawat land, states the
Respondent, is for an individual to undertake a process of reclamation and improvement in accordance with Articles 141-145
of the Iranian Civil Code.
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59. The Claimant, however, asserts that pursuant to Article 140 of the Iranian Civil Code he is the legitimate owner of the
title deeds to the Chaboksar property. That Article provides that ownership is acquired, inter alia, by “means of contracts and
obligations.” This provision, according to the Claimant, renders irrelevant any examination of whether he reclaimed and
improved mawat land. The Claimant argues that he acquired ownership over the land in question by purchasing it from its
prior owner by contract, for valuable consideration.

*12 60. Furthermore, the Claimant contends that the title deeds are valid under Articles 1287, 1290 and 1292 of the Iranian
Civil Code which read as follows:
Article 1287. Documents which have been drawn up at the General Department for Registration of Documents and Landed
Properties, or at the offices of Notaries Public, or before other official authorities, within the limit of their competency and in
accordance with legal Regulations, are notarial [ [ [ [ [ [ [official].

Article 1290. Official documents are binding in respect of the two parties and their heirs and successors. They are binding in
respect of third parties if this has been stipulated by the law.

Article 1292. Denial and expression of doubt is not entertainable against notarial documents or documents which have the
value of notarial documents, but the party can claim that the documents have been forged or prove that they have for some
reason lost their validity.®

61. The Claimant notes that these provisions have been supplemented by Articles 70 and 72 of Iran’s Registration Law which
provide as follows:

Article 70. An instrument which has been registered in accordance with the laws and all of its provisions and signatures
included therein shall be valid unless it is proved to be a forgery. The denial of the provisions of official documents
concerning the receipt of all or a portion of the price or the property or the undertaking to pay the price or to deliver the
property shall not be heard.

Article 72. All transactions relating to immovable properties which have been registered in accordance with the regulations
for the registration of immovable property shall have complete validity and official status for the parties to the transaction
and their legal successors and for third parties.”

62. Based upon the above legislative provisions, the Claimant asserts that the title deeds, which state that he is the owner of
the properties described therein, may not be challenged under Iranian law.

63. In reply, the Respondent draws attention to the condition in Article 1287 of the Civil Code of Iran which requires that the
document must be drawn up “in accordance with legal regulations” and the proviso in Article 1292 which allows a party to
claim that a notarial document has “for some reason lost validity.” The Respondent also refers to the Articles 27 and 141 to
145 of the Civil Code of Iran and Article 41 of the By-Law to the Registration of Property Act to support its assertions that

mawat land cannot be privately owned and that the title deeds to the Chaboksar property have not been registered in
accordance with the law.

64. Article 41 of the By-Law of Registration of Property Act states that applications for registration of mawat lands shall not
be accepted. Thus, the Respondent submits that, pursuant to this Article, the acceptance of an application for the registration
of mawat land by the Registration Bureau is unlawful. Consequently, it asserts that if such an application is accepted, the
condition requiring the adherence to law in Article 1287 of the Civil Code is not met and a party may claim that the title deed
has lost its validity under Article 1292.
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*13 65. The Respondent also argues that since 1952, several laws such as the 1956 Law Concerning Lands Belonging to the
State, Municipalities, Endowments and Banks, as amended, were passed to annul title deeds that nonetheless might have been
or might be issued for mawat lands in contravention of the Iranian Civil Code.

66. Finally, it is the Respondent’s submission that the transfer by contract of the Chaboksar property to the Claimant could
not have conveyed proper title because the deeds to that property had been issued contrary to law. That is, the Respondent
argues that the vendor of the property did not have legal title and therefore could not transfer legal title to Mr. Karubian.

67. In spite of the Respondent’s admission that it acquired Chaboksar in August 1985, the Claimant’s representative in Iran
reported on 6 May 1992 that the Claimant’s ownership of Chaboksar “is confirmed in the Registration File and has not been
taken away from him. The Laws passed have also not yet put a cloud on his title [in the Registration File].”

Farahzad

68. The property described as Farahzad consists of five parcels of land which total 20,250 square meters. It is situated in
Shemiran, Tehran.”® The Claimant purchased the property on 22 February 1958 from the Farahzad Company.

69. The Respondent’s pleadings indicated that, after the commencement of the 1982 Act, the Tehran Urban Lands
Organization considered that certain parcels of land in the Village of Farahzad, including three of the parcels owned by the
Claimant, were mawat. The Respondent also states, and there is evidence in support of its position, that the issue was
reconsidered by the said Organization which decided that the Claimant’s three parcels of land were not mawat but were
instead dayer® because there were two water pools, an orchard, a building, and a water and electricity connection on the
property. As for the remaining two parcels of the Claimant’s Farahzad property, no records indicate that they have been

found to be mawat.

70. The letter written by Mr. Yaghoubzadeh to the Claimant, see supra, para. 56, also refers to the Farahzad property and
states that this property, in addition to the Chaboksar property, was “appropriated” by the Respondent. The only other
evidence related to the Farahzad property that the Claimant has submitted is contained in his representative’s report which
alleges that a portion of the Farahzad lots probably had been “turned into a green belt (park) and a temporary produce market
by the Tehran Municipality District 2 Office. But all of the local people are of the opinion that about half the area has not

been seized.”

71. In response to this allegation by the Claimant’s representative, the Respondent draws attention to a passage in the
representative’s report relating to the Farahzad property where he states that “the Registration File shows no transaction or
transfer or cancellation of a deed or request for issuance of a deed against the interests of [the Claimant]. There are no
adverse claims against the ownership of [the Claimant] on the Registration File.” The Respondent considers that this passage
shows that there was no interference with the Claimant’s ownership rights in the Farahzad property and that it confirms the

Tehran Urban Lands Organization’s decision, see supra, para. 69.

*14 72. The Respondent also highlights the inability of Claimant’s representative to determine the exact location of the
Claimant’s Farahzad property. One cannot, according to the Respondent, ascertain that the green belt and the temporary
produce market are located on the Farahzad property when there is uncertainty with regard to the location of the Claimant’s
lots. At the Hearing, the Respondent’s valuation expert, Mr. Kamal Majedi stated that the Farahzad village was in the midst
of a rural area but did not indicate when this was the case. Mr. Majedi acknowledged that he had not visited the Farahzad

property.

73. The Respondent further states that the Claimant has given no date as to when the alleged taking of the property actually
or probably began. Thus, it submits that the Tribunal has no jurisdiction to decide the claim.

Ahmad-Abad

74. Ten parcels of land make up the property described as Ahmad-Abad, which is located south of the Farahzad property in
Ahmad-Abad, Shemiran, Tehran.® It covers an area of 2,726.9 square meters. The property was purchased from Yousef Daee
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and Touran Toubia on 4 March 1957.

75. The Claimant’s representative in Iran reported that the Ahmad-Abad property is in the Municipality Limits of District 2
of Tehran and that, in general, all property within the Districts of the Municipality of Tehran are within the 25 year boundary.
Thus, the Claimant contends the property was subject to the 1979 Act, the affected area of which was widened by the Urban
Lands Extension Act.

76. The Respondent, in its written pleadings, agreed that there was no dispute that the Ahmad-Abad property was urban land.
At the Hearing, however, the Respondent’s valuation expert, Mr. Kamal Majedi expressed the opinion that the property was
located in a rural area but did not indicate when this was the case. Mr. Majedi acknowledged that he had not visited the
Ahmad-Abad property.

77. The Claimant’s representative in Iran alleges that the Ahmad-Abad property is under the possession and control of the
employees of the municipality and is known as “lands of the Islamic Judge.” He explains that during 1979 and 1980 a sharia
judge® of a municipal court, acting ultra vires, gave lands to the employees of the municipality by way of a handwritten
order. The employees of the municipal authority took possession of such lands, built on them and obtained title deeds that
were not in conformity with the official registration files. The representative’s search of the registration file failed to reveal
any transfer, request for cancellation of a deed, request for issuance of a new deed or request for the seizure of Claimant’s
land. The representative notes that the rightful owners of the “lands of the Islamic Judge,” who at the time of seizure
complained to the judicial authorities, were able to obtain alternate lands.

*15 78. The Respondent contests the Claimant’s assertions that it is liable for any deprivation related to the Ahmad-Abad
property by arguing that it is bound by the by-laws of the 1982 Act and that it cannot transfer the lands to others without
possession of the title deeds to that land. It adds that the title deed is issued in the name of the Respondent only after (a)

referral to an Assessment Commission; (b) obtaining a final determination declaring the land to be mawat, which
determination is subject to judicial review; and (c) referral thereafter to the State Registration of Deeds and Properties Bureau
for annulment of the Claimant’s title deeds.

79. The Respondent relies on the report of the Claimant’s representative which states, in reference to the Ahmad-Abad
property, that “no transfer or request for cancellation of a deed or a request for the issuance of a new deed under Articles 147
and 148 of the Registration Law is to be found. There is also no request for the seizure of this block. Consequently, according

to the Registration File, there is no cloud on or change in the ownership of [the Claimant], while, in fact, the ownership title
is in question.” This statement, according to the Respondent, serves as a confirmation of its position that it took no measures
affecting the Ahmad-Abad properties.

80. The Respondent argues that no evidence has been adduced to indicate the land was mawat and, thus, subject to the
legislative enactments and regulations in issue. The Respondent further submits that the Claimant’s real action is against the
sharia judge and any usurpers of his lands; particularly because the Claimant possesses the title deeds to his lands. The
Respondent states that it opposed the action of the sharia judge and that he was subsequently dismissed from his position. It
further states that some owners of the seized lands, on the basis of the order of the sharia judge, complained to the competent
courts. The courts reportedly found that the complaints were justified and allowed the complainants to obtain lands in
exchange for the lands constituting the subject matter of their complaints. This course of action, the Respondent adds, was
also open to the Claimant if the lands in question had indeed been among those lands seized.

81. The Respondent also submits that the Claimant’s representative in Iran has not been able to determine the precise location
of the Ahmad-Abad property. Thus, it questions how the representative can say with any certainty that the lands are part of
the sharia judge’s lands and that they have been occupied by others.

Nashtarood
82. The property described as Nashtarood is a single parcel of land measuring 3760 square meters. It is located in the Marzeh

Village of Nashta in Mazandaran Province and its northern side faces the Caspian Sea.* It was acquired on 9 November 1972
from Mr Ardeshir Binesh Aghevli.
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*16 83. The Claimant contends that the Nashtarood property was taken by the Respondent on the basis of what is said in his

representative’s report. The representative alleges that a custodian or guard is living on the property. The custodian or guard

apparently refused to identify himself to the Claimant’s representative and did not disclose any particulars of who authorized
him to act in such a capacity.

84. The Respondent argues that the guard was the Claimant’s appointed caretaker, who had been retained long before the
Islamic Revolution. The Respondent denies having interfered with, or taken, the Nashtarood property. It has presented a letter
dated 18 March 1991 from the Head of the Department for Registration of Deeds and Real Estate, Tonokabon, which refers
to the Nashtarood property and concludes that “according to our records on file, the said land continues to be in [the
Claimant’s] ownership.”

85. In response to this letter, the Claimant asserts that what appears in the registration file for particular parcels of land does
not represent what has actually happened to his property.

86. The Respondent also states that there is no evidence presented by the Claimant to prove that the Nashtarood land was
determined to be mawat or that it was subject to the 1979 or 1982 Acts. It relies on the report by the Claimant’s
representative which states “[the Claimant] whose ownership, according to the Registration File, is without objection may
request the issuance of a fee simple title deed to his lot. To this date, 3,679 square meters of the block are shown in the
Registration File under [the Claimant’s] own ownership and there is no outstanding registered or legal claim against it.”

B. Alleged Governmental Actions Affecting the Claimant as a Land Owner Living Outside Iran
Alleged New Regulations on Powers of Attorney

87. The Claimant contends that after the Revolution in 1979, new regulations were implemented which were specifically
designed to prevent persons residing outside Iran from engaging in any major transaction in the country. The Claimant states
that he was “told of a new regulation that had been put into effect that prohibited legalization of transactions involving more

than [[[[[[[ ] 1,000,000 [rials] ... by means of a power-of-attorney executed outside Iran.” He further asserts that it “became
known throughout the Iranian-American community that Iranian consular offices in Europe and the United States would not
‘consularize’ (authenticate) powers-of-attorney involving more than [[[[[[[ ] 1,000,000 [rials].”

88. The practical effect of the alleged restriction on powers of attorney, the Claimant argues, is that it prevented land
transactions by any person residing outside the country. It appears that prior to 1979, the Claimant had granted a formal
power of attorney to Dr. Mousa Hanani, giving Dr. Hanani full authority to sell any of the Claimant’s real property on the
instruction of the Claimant. It also appears that on another occasion in 1972, an Iranian attorney in fact, Dr. Parviz Taleghani,
acted on the basis of a power of attorney given by the Claimant to carry out the acquisition of the Nashtarood property.

*17 89. The Respondent states that, even if the new alleged regulations did exist, they would not prevent the Claimant from
authorizing his attorneys in fact in Iran to protect his property interests. At the Hearing, the Respondent referred to other
cases before the Tribunal, and in particular Jalal Moin and Islamic Republic of Iran, Award No. 557-950-2, para. 14 (25 May
1994), which, in the opinion of the Respondent, shows that it was possible for the Claimant, without entering Iran, to grant a
power of attorney authorizing an attorney in fact in Iran to transfer his properties.

Travelling to Iran
90. The Claimant asserts that from 1979, as an American, he could not safely travel to Iran for any purpose.

91. The Respondent denies that it was dangerous for the Claimant to travel to Iran. It contends that it was not the
Respondent’s actions but the United States Government that prohibited the travel of Americans to Iran.

C. Valuation

92. As noted supra, in the Statement of Claim filed on 18 January 1982, the Claimant sought compensation in respect of five
separate properties the total of which he valued at U.S. $13,006,100 on the basis of alleged offers to purchase the properties.
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In the final pleadings, following a valuation by an Iranian appraiser of the properties, the amount claimed was adjusted to
U.S. $4,091,582.% The Respondent, however, gives a considerably lower estimate of the 1979 value of the properties.*

V. JURISDICTION
Nationality of the Claimant

93. In accordance with the various criteria set forth by the Full Tribunal in its decision in Islamic Republic of Iran and United

States of America, Decision No. DEC 32-A18-FT (6 April 1984), reprinted in 5 Iran-U.S. C.T.R. 251, the Tribunal must first

determine, on the basis of the evidence, whether the Claimant was, during the relevant period from the time his Claims arose

until 19 January 1981, the date of the Claims Settlement Declaration, a national of the United States or a national of Iran, or

of both. If the Claimant is found to be a national of both countries, i.e., a dual national, his dominant and effective nationality
during that period must be determined.

*18 94. It is the Claimant’s contention that his Claims arose sometime between February 1979 and 19 January 1981 as a
result of the Respondent’s actions. For the purpose of determining the Claimant’s dominant and effective nationality,
therefore, this is assumed to be the relevant period in this Case.

95. It is not in dispute that the Claimant is an Iranian national by birth under Article 976 of the Iranian Civil Code. No proof
has been offered that he ever relinquished his Iranian nationality or that he otherwise lost that nationality. At the same time,
the Claimant has shown to the Tribunal’s satisfaction that he has been a United States national since 1954 and that he
maintained that nationality during the relevant period. The Tribunal therefore finds that the Claimant was a national of both
Iran and the United States during the relevant period.

96. The question remains, however, as to the Claimant’s dominant and effective nationality during that same period. For
jurisdictional purposes, the Claimant must show to the Tribunal’s satisfaction that his dominant and effective nationality was
that of the United States during this period.

97. The Claimant has made the United States his continuous and habitual place of residence since moving there with his
family in 1948. He became a naturalized citizen of the United States approximately twenty-five years before the relevant
period. Most, if not all, of his family are fully integrated into the United States, having acquired American nationality and
being resident there for considerable lengths of time. All of his grandchildren have been born in the United States. His import
and export fine arts business was based in the United States from 1948 until his retirement in 1978. The Claimant’s
attachment to the United States is also demonstrated by his active participation in public life in that country. All these facts,
as reflected in the evidence submitted, remain uncontradicted. The Tribunal, therefore, has little difficulty in reaching the
conclusion that the Claimant has demonstrated that his dominant and effective nationality, during the relevant period, is that
of the United States.

98. Because the Tribunal has found that the Claimant was a dominant and effective United States national during the relevant
period, the Tribunal concludes that his Claims are claims of a national of the United States as defined in Article VII,
paragraph 1, of the Claims Settlement Declaration. See Case No. A18, supra, at 25, 5 Iran-U.S. C.T.R. at 265.

Other Jurisdictional Issues

99. The Claims are for the alleged deprivation of the Claimant’s various parcels of real property in Iran. The Claimant has
submitted title deeds in his name, deeds which were issued by the Registration Office of Documents and Real Estates, Iranian
Ministry of Justice, for all the properties which form the subject matter of the Claims. The Tribunal is satisfied that the
Claims fall within the Tribunal’s subject matter jurisdiction of claims arising “out of ... expropriations or other measures
affecting property rights....” Article 11, paragraph 1, Claims Settlement Declaration.

*19 100. The Respondent argues that the Claims were not outstanding on 19 January 1981, as jurisdictionally required by
Article II, paragraph 1, of the Claims Settlement Declaration, because no expropriation of the Claimant’s property ever took

place during the relevant period. Whether the Claimant was able to prove to the Tribunal’s satisfaction that prior to 19
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January 1981 a compensable deprivation of his properties or interference with his property rights occurred forms part of the

merits of the Claims. “The Tribunal cannot base its jurisdiction on the presumption that the Claimant will eventually prevail

on the merits.” Albert Berookhim, et al. and Islamic Republic of Iran, et al., Award No. 499-269-1, para. 17 (27 Dec. 1990),

reprinted in 25 Iran-U.S. C.T.R. 278, 286. To deny the Tribunal’s jurisdiction on the ground put forward here by the

Respondent “would amount to endorsing a fin de non-recevoir, that is ... a ‘ground [ ] of defence based on the Merits of the
case and calculated to cause the judge to refuse to entertain the application.” ” Vernie Rodney Pointon, et al. and Islamic
Republic of Iran, Award No. 516-322-1, para. 28 (23 July 1991), reprinted in 27 Iran-U.S. C.T.R. 49, 58. See also Edgar
Protiva, et al. and Islamic Republic of Iran, Award No. 566-316-2, para. 40 (14 July 1995). Consequently, the Tribunal

rejects this jurisdictional objection by the Respondent.

101. The Tribunal is satisfied that these Claims were owned continuously by a national of the United States throughout the
relevant period, as required by Article VII, paragraph 2, of the Claims Settlement Declaration.

Conclusion on Jurisdiction
102. For all the foregoing reasons, the Tribunal concludes that it has jurisdiction over these Claims.
VI. MERITS
A. Liability

103. The Tribunal now proceeds to determine whether the Claimant has been subjected to “expropriation or other measures
affecting property rights” for which the Respondent bears responsibility in accordance with Article 11, paragraph 1, of the
Claims Settlement Declaration.

Expropriation under the 1979 Act

104. The Claimant contends that to establish the expropriation of property, an actual physical taking of property or formal
transfer is not necessary. Consequently, he claims that the above-mentioned legislation and governmental actions, see supra,
paras. 27-44, amounted to an expropriation of all the properties subject to these Claims.

105. In the absence of a formal act of expropriation, the possibility of the occurrence of a deprivation or taking is not
excluded. It is well settled in this Tribunal’s practice “that a taking of property may occur under international law, even in the
absence of a formal nationalization or expropriation, if a government has interfered unreasonably with the use of property.”
Harza Engineering Co. and Islamic Republic of Iran, Award No. 19-98-2, at 9 (30 Dec. 1982), reprinted in 1 Iran-U.S. C.T.R.
499, 504. See also Tippetts, Abbett, McCarthy, Stratton and TAMS-AFFA, et al., Award No. 141-7-2, at 10-11 (29 June
1984), reprinted in 6 Iran-U.S. C.T.R. 219, 225; Harold Birnbaum and Islamic Republic of Iran, Award No. 549-967-2, para.
28 (6 July 1993); and Edgar Protiva, et al., supra, at para. 53.

*20 106. The Amendment to the 1979 Act declared that the mawat lands in excess of the area size mentioned in the Note to
Article 1 of the 1979 Act “will become government property forthwith.” Therefore, the title deeds to those properties located
within the geographical scope of the 1979 Act and the Urban Lands Extension Act were susceptible to cancellation at any
time thereafter. However, the implementation and the enforcement of the 1979 Act, coupled with its Amendment, still
remained contingent upon a determination that the subject land was, in fact, mawat. The Amendment to the 1979 Act
abolished the grace period within which to take measures to develop and improve so-called large mawat lands, those lands in
excess of the size stipulated in the Note to Article 1 of the 1979 Act. The Amendment did not abolish the guidelines set out in
the 1979 Regulations. All findings as to whether a parcel of land was mawat were still required to be made in accordance
with those Regulations. In effect, the Regulations laid down the preconditions to be satisfied before the acquisition of any
mawat land by the Respondent.

107. The practical effect of the 1979 Act and its Amendment is also consistent with the legal meaning ascribed to the term
“forthwith,” the definition of which is “without delay, hence within a reasonable period of time under the circumstances of
the case.” Black’s Law Dictionary (4th ed.).
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108. The view of the Tribunal is also confirmed by the announcement of the Iranian Minister for Housing and Urban
Development, Mr. Katirai, in the Etela’at of 2 September 1979 where he is reported to have said that the status of lands in
excess of the size limit provided for in the Note to Article 1 of the 1979 Act must first be individually determined before a

transaction on it would be permitted, see supra, para. 39.

109. No evidence has been adduced to indicate that any such determinations concerning the status of the Claimant’s
properties were made pursuant to the 1979 Act. Nor does the Tribunal have any evidence before it to conclude that there had
been an implementation of the 1979 Act which resulted in the transfer of the Claimant’s properties to the Respondent.

110. However, the uncertainty as to whether a certain parcel of land was mawat was always present after the enactment of the
Amendment to the 1979 Act. Inextricably linked to this uncertainty was the doubt over the ownership of such lands. Only
after an investigation and a final finding was made on whether that property was considered to be mawat land, in accordance
with the 1979 Act and its Regulations, could the doubt over the ownership of that property be removed.*

111. In sum, the Tribunal is not satisfied that the very existence and binding force of the 1979 Act, its Amendment and its
Regulations constituted, by themselves, a measure or measures which amounted to an expropriation of the Claimant’s
Chaboksar, Ahmad-Abad, Farahzad and Nashtarood properties. It is therefore unnecessary to examine whether the properties
were located within the geographical area covered by the 1979 Act or the Urban Lands Extension Act.

Validity of Title Deeds to the Chaboksar Property

*21 112. The Tribunal will now consider the Chaboksar property. As an initial matter, the Respondent’s objection to the
validity of the Claimant’s title deeds to that property will be addressed.

113. The Respondent submits that the land on which the Chaboksar property is situated was mawat and that, as such, the title
deeds to that property have no validity because mawat land cannot be privately owned under Iranian law. Thus, the
Respondent argues, these title deeds were illegally issued. The Respondent concludes that it is not possible to consider the
cancellation of such illegally acquired title deeds as expropriation.

114. The Tribunal observes that a title deed issued by an official government registration office is, prima facie, strong
evidence indicating that title to real property has been officially conferred on the person whose name appears on the deed as
the owner or transferee. Affirmation of this general presumption is found in Articles 1287, 1290 and 1292 of the Iranian Civil
Code and Articles 70 and 72 of the Iranian Registration Law, see supra, paras. 60-61.

115. The Respondent asserts, however, that Articles 27 and 141 to 145 of the Iranian Civil Code together with Article 41 of
the By-Law to the Registration of Property Act prevented the registration of mawat lands, and that the 1956 Law Concerning
Lands Belonging to the State, Municipalities, Endowments and Banks, as amended, provided for annulment of title deeds to
mawat lands that nonetheless had been issued and for the return of title to such land to the government, leaving the title deed
holder to seek compensation from the transferor, see supra, paras. 63-65. Therefore, according to the Respondent, the
Claimant could not have legally registered his title deeds to this land, which was subsequently confirmed to be mawat.

116. On the evidence before the Tribunal, it appears that the investigation of whether a certain piece of land can properly be
defined as mawat is a complex process and until a final decision is made regarding whether the land is mawat or not, the
status of that land is uncertain or even unknown. The circumstances relating to the Farahzad property, where the Tehran

Urban Lands Organization initially found that certain parcels of the Farahzad property were mawat and the subsequent
reversal of that position, see supra, para. 69, serve as an illustration of the problems associated with ascertaining the status of
a piece of land.

117. No submission has been made nor any evidence produced which shows that, prior to registration, any investigation was
made to determine the status of the Chaboksar land.

118. The Tribunal concludes that at the time of registration, it was unknown whether the Chaboksar property was mawat
land. Consequently, at that time, Article 41 of the By-Law to the Registration of Property Act could not have been applied to
prevent registration of the Chaboksar property. Also, Articles 1287 and 1292 of the Iranian Civil Code could only be invoked
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to question the validity of the title deeds when the land was finally determined to be mawat in 1985. The Tribunal, therefore,
proceeds with the assumption of the validity of the Chaboksar title deeds during the relevant period.

Expropriation of the Chaboksar Property: the report by Claimant’s unidentified representative

*22 119. The only specific evidence proffered by the Claimant in support of this Claim is the report by his unidentified
representative in Iran. The evidentiary value that could be given to such a report is highly questionable. But even if the
Tribunal were prepared to give weight to that report, its contents would not justify a finding that actions attributable to the
Respondent had resulted in the expropriation of the Chaboksar property. Though the Tribunal is mindful of the difficulties
faced by the Claimant in collecting evidence on this issue, it could not, in any event, give such great weight to a report, the
author of which is not specifically identified, as to make it the foundation of its findings in the absence of other corroborative
evidence. The Claimant has not, therefore, presented adequate evidence to establish that the Respondent has expropriated the
Chaboksar property.

Expropriation of the Chaboksar Property under the 1982 Act

120. The admission by the Respondent that the title to the Chaboksar property has formerly been transferred to it pursuant to
the provisions of the 1982 Act necessitates the Tribunal’s consideration of whether the 1979 Act and its Amendment
constituted a formal expropriation of all lands subsequently determined to be mawat and whether, as the Claimant argues, a
determination under the 1982 Act that the Chaboksar land was mawat could be an expropriation which should properly date
from 1979. If so, the Tribunal would have jurisdiction to entertain the claim for the deprivation of the Chaboksar property.

121. In order to resolve this question, the Tribunal must examine the relationship between the 1979 Act and the 1982 Act.
The Claimant argues that the differences between the two Acts are merely procedural and that the 1982 Act did not repeal or
amend the 1979 Act but explicitly confirmed the nullification of title deeds to all urban mawat lands under the 1979 Act. He
further asserts that the Respondent’s interference with the Claimant’s rights in respect of the properties that qualified as urban

mawat lands was complete in September 1979.

122. While acknowledging that the aim of the 1982 Act was to maintain the principle underlying the cancellation of title
deeds to mawat lands introduced by the 1979 Act, the Respondent contends that the 1982 Act totally changed the previous
rules on determining mawat land and thus replaced the 1979 Act, which thereafter had no effect or application.

123. Despite the absence of an explicit law repealing the 1979 Act, the Tribunal is not persuaded that the 1979 Act would
have been invoked to annul ownership of mawat lands after the adoption of the 1982 Act. In the present case, the Chaboksar
property title deeds were canceled pursuant to the 1982 Act, an indication that the implementation of the 1982 Act took
precedence over or superseded the 1979 Act.

124. Moreover, as the Respondent points out, a reasonable inference may be drawn from the Note to Article 5 of the 1982
Act that the words “have been,” as used there, refer to the title deeds which had previously been annulled by the 1979 Act
and the words “will be” refer to those title deeds which would in future be annulled in accordance with the procedure
contemplated by the 1982 Act. In other words, the intention of this Note was to preserve the previous annulment of title
deeds carried out under the 1979 Act. All future annulments, as far as the evidence before the Tribunal suggests, were to take
place under a different procedure pursuant to the 1982 Act.

*23 125. The 1982 Act was a far more detailed piece of legislation than its predecessor. It was comprised of 17 Articles and
14 Notes as compared to the 4 Articles and 1 Note of the 1979 Act. A major substantive difference between the two Acts was
the introduction, in Article 12 of the 1982 Act, of a stage at which the determination of whether land was mawat or bayer was
entrusted to an Assessment Committee composed of the representatives of the Minister of Housing and Urban Development,
the Minister of Justice, and the local mayor. Built into that procedure was a right to challenge the finding of the committee in
a court of law, a right which had not been granted in the 1979 Act.

126. In light of the foregoing considerations, the Tribunal rejects the Claimant’s argument that the cancellation of the deeds

to the Chaboksar property under the 1982 Act is an expropriation which should properly date from 1979. In so concluding the
Tribunal attaches particular importance to the fact that the deeds to the Chaboksar property were canceled pursuant to the
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1982 Act and not pursuant to the 1979 Act. The Tribunal therefore finds that the cancellation of the Claimant’s title to the

Chaboksar property occurred subsequent to 19 January 1981. In addition, there is absence of proof of expropriation during

the relevant period, see supra, para. 119. Consequently, the Claim for the Chaboksar property is dismissed for lack of proof
during the period over which the Tribunal has jurisdiction.

Expropriation of the Farahzad, Ahmad-Abad, and Nashtarood Properties

127. The Tribunal now turns to the Claims for the alleged expropriation of the Farahzad, Ahmad-Abad and Nashtarood
properties. The only specific evidence proffered by the Claimant in support of these Claims is the report by his unidentified
representative in Iran. The Tribunal has already explained why this report cannot justify a finding that actions attributable to

the Respondent had resulted in the expropriation of these properties, see supra, para. 119. Accordingly, the Tribunal
dismisses for lack of proof the expropriation Claims related to the Farahzad, Ahmad-Abad and Nashtarood properties.

Other Measures Affecting Property Rights

128. The Claimant argues alternatively that if the Tribunal reaches the conclusion that his properties were not expropriated, it
is open to the Tribunal to make a finding that the previously referred legislation and governmental actions, see supra, paras.
27-44, constitute other measures affecting property rights as contemplated by Article 11, paragraph 1, of the Claims
Settlement Declaration. The Claimant maintains that these other measures interfered with his ownership rights in all the
properties in question and that as a direct result of the Respondent’s actions he lost the enjoyment of those properties. Thus,
he seeks compensation for the full value of his interests in the properties.

129. The Respondent denies that the measures referred to by the Claimant have any relevance to the Claimant’s claim. The
Respondent states that the cited legislation and governmental actions, see supra, paras. 27-44, relate to mawat land in a
general manner and by no means apply to the Claimant’s properties because the actions were not directed at the Claimant’s
properties specifically. It is the Respondent’s position that it has not interfered in any way with the Claimant’s use or
enjoyment of the benefits of his lands.

*24 130. Tt is well settled in this Tribunal’s practice that liability may be established for interference with property rights
despite there being no effect on the formal legal title to that property. For example, in Tippetts, Abbett, McCarthy, Stratton,
supra, the Tribunal held that “[a] deprivation or taking of property may occur under international law through interference by
a state in the use of that property or with the enjoyment of its benefits, even where legal title to the property is not affected.”
Id. at 10-11, 6 Iran-U.S. C.T.R. at 225 (footnote omitted); see also Harza Engineering Co., supra.

131. In Eastman Kodak Company, et al. and Islamic Republic of Iran, et al., Partial Award No. 329-227/12384-3 (11 Nov.
1987), reprinted in 17 Iran-U.S. C.T.R. 153, the Tribunal stated:

The fact that Iran’s interference did not rise to the level of an expropriation or of a deprivation of ownership rights does not,
however, preclude the Tribunal from considering whether the interference established here was such as to constitute “other
measures affecting property rights” as contemplated by Article 11, paragraph 1, of the [Claims Settlement Declaration]. Such
measures, while not amounting to an expropriation or deprivation, may give rise to liability in so far as they give rise to
damage to the Claimant’s ownership interests.

Id. at para. 59, 17 Iran-U.S. C.T.R. at 169 (citation omitted).

132. The Tribunal, in Foremost Tehran, Inc., et al. and Islamic Republic of Iran, Award No. 220-37/231-1 (11 April 1986),
reprinted in 10 Iran-U.S. C.T.R. 228, also stated that an interference “attributable to the Iranian Government or other state
organs of Iran, while not amounting to an expropriation, gives rise to a right to compensation for the loss of enjoyment of the
property in question.” Id. at 33, 10 Iran-U.S. C.T.R. at 251.

133. The Claimant contends that the Etela’at newspaper extracts he has submitted are evidence in support of his Claim that
his property interests were subjected to other measures affecting property rights.

134. Commenting on the Etela’at newspaper reports submitted by the Claimant, the Respondent takes the position that
“newspaper writings, which may contain personal views and opinions of their writers concerning events and occurrences,
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cannot be recognized as valid evidence by an international forum.” The Respondent further states that even if it is assumed
that all the submitted reports of statements made by Iranian government officials were true, they do not prove these Claims.

135. In view of these arguments, the Tribunal will assess the relevance and probative value of this type of evidence.

136. In Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, Judgement of 27 June 1986,
1.C.J. Reports 1986, p. 14, the International Court of Justice approached press materials with much caution. Nonetheless it
held that:

[Allthough it is perfectly proper that press information should not be treated in itself as evidence for judicial purposes, public
knowledge of a fact may nevertheless be established by means of these sources of information, and the Court can attach a
certain amount of weight to such public knowledge.

*251d. at p. 40, para. 63.

The Court added:
[S]tatements [by representatives of States made during press conferences or interviews and reported by the local or
international press] ... emanating from high-ranking official political figures, sometimes indeed of the highest rank, are of
particular probative value when they acknowledge facts or conduct unfavorable to the State represented by the person who
made them. They may then be construed as a form of admission.

Id. at p. 41, para. 64.

137. In the circumstances of this Case, as the information in the Etela’at newspaper reports submitted by Mr. Karubian has
not been contradicted, the Tribunal finds these reports to be of sufficient probative value to corroborate his assertion that his
property rights were affected by the Respondent’s actions.

138. The Respondent relies on the decision in Moin, see supra, para. 89, and states that the Claimant, without entering Iran,
could have used the powers of attorney he had granted before the Islamic Revolution or could have granted a new power of
attorney authorizing an attorney in fact in Iran to transfer property on his behalf.

139. The statements in Moin concerning powers of attorney were restricted to that part of the Award which dealt with facts
and contentions. The Tribunal takes note of the statement by the Claimant in the present Case that his attorney in fact was not
in Iran during the relevant period. The Tribunal is also aware of the existence of restrictions placed on powers of attorney
sent from abroad, see supra, para. 46. These are restrictions of the type alleged by the Claimant.

140. These Iranian restrictions on the Claimant’s ability to sell were not, however, the only hindrance the Claimant faced in
relation to transactions in his Iranian properties. For example, on 9 April 1980 the United States amended its “Iranian Assets
Control Regulations” to impose certain restrictions on Iranian transactions. See 45 FR 24432, Apr. 9, 1980, as amended at 45
FR 26940, Apr. 21, 1980. These amendments provided that “no person subject to the jurisdiction of the United States,” unless
authorized, “shall, directly, or indirectly, in any transaction involving Iran ... or any person in Iran ... [m] ake any payment ...
or other transfer of funds or other property or interests therein to any person in Iran.” 8 535.206, (a)(4) (emphasis added). The
Tribunal cannot know whether the United States Government would have authorized such a transfer of the Claimant’s Iranian

real property had the Claimant requested United States’ authorization for such a transfer.

141. The language of Article Il, paragraph 1, of the Claims Settlement Declaration, viz., “other measures affecting property
rights,” is not limited to a taking of legal title to property. It envisages a broader range of circumstances which may give rise
to liability. See, e.g., Kenneth P. Yeager and Islamic Republic of Iran, Award No. 324-10199-1, para. 30 (2 Nov. 1987),
reprinted in 17 Iran-U.S. C.T.R. 92, 99-100.

*26 142. The Tribunal is satisfied that governmental action, at least for some time, restricted transactions in undeveloped
lands that were larger than a certain size. The Respondent’s action also prevented transactions by persons outside Iran. On
this basis, the Tribunal concludes that the Claimant’s right to dispose of his properties was adversely affected.
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143. Even if the Claimant could have transferred his real property, the Tribunal is persuaded that the effect of adoption of the
1979 Act, along with its Amendment and its accompanying Regulations, was to impair the actual possibility of such a
transfer. These laws made all undeveloped or unutilized properties in both urban and rural areas vulnerable to a determination
that they were mawat, and as a consequence of that determination, subject to immediate cancellation of their title deeds by
Iran. Under the circumstances, the Claimant would have had difficulties in finding a buyer for his properties.

144. The Tribunal concludes that, while the interference created by the cumulative effect of the land reform legislation and
related governmental action, see supra, paras. 27-40 and 42-44, did not rise to the level of an expropriation, it has been
established that the interference was of such a degree as to constitute other measures affecting the property rights of the

Claimant within the meaning of Article I1, paragraph 1, of the Claims Settlement Declaration. Consequently, the Respondent
is responsible to the Claimant for damages resulting from these measures.

145. It remains to be determined whether the interference of the type described above caused damage to the Claimant and
what compensation, if any, is due to him. See Eastman Kodak, supra, at para. 61, 17 Iran-U.S. C.T.R. at 169. While the
Tribunal is satisfied that there has been an interference with the Claimant’s ownership rights, a determination of the amount
of damage caused for which the Respondent is liable is unnecessary in view of the Tribunal’s finding on the applicability of
the caveat in Case No. A18 in the present Case, see infra, para. 162.

B. A18 Caveat

146. In Case No. A18, Islamic Republic of Iran and United States of America, Decision No. DEC 32-A18-FT (6 April 1984),
reprinted in 5 Iran-U.S. C.T.R. 251, the Full Tribunal added the following important caveat to its conclusion: “[W] here the
Tribunal finds jurisdiction based upon a dominant and effective nationality of the claimant, the other nationality may remain

relevant to the merits of the claim.” Id. at 26, 5 Iran-U.S. C.T.R. at 265-266. In its Order of 3 March 1989 in this Case, the

Tribunal stated that the relevance of the Claimant’s other nationality was to be examined together with other issues “such as
the facts and applicable laws relating to the alleged acquisition and ownership of the property which constitutes the basis of

this Claim as well as the actions of the Respondent allegedly affecting them.” See supra, para. 3.

147. In James M. Saghi, et al. and Islamic Republic of Iran, Award No. 544-298-2 (22 Jan. 1993), the Tribunal held:

*27 The caveat is evidently intended to apply to claims by dual nationals for benefits limited by relevant and applicable
Iranian law to persons who were nationals solely of Iran. However ... [e]ven when a dual national’s claim relates to benefits
not limited by law to Iranian nationals, the Tribunal may still apply the caveat when the evidence compels the conclusion that
the dual national has abused his dual nationality in such a way that he should not be allowed to recover on his claim.

Id. at para. 54.

148. The Respondent argues that because the Claimant comes before the Tribunal as a United States national and because his
Claims relate to benefits limited by Iranian law to sole Iranian nationals, the Claims are barred by the A18 caveat and also by
principles of clean hands, estoppel, good faith and abuse of rights which operate in international law. The Respondent states
that Iranian law prohibits foreigners from owning real estate in Iran. Although there are certain limited exceptions to this rule,
see infra, para. 158, according to the Respondent, these exceptions do not apply to the properties involved in this Case. The
Respondent further contends that the Claimant concealed his United States nationality when registering his purchase of the
properties in order to circumvent Articles 988 and 989 of the Civil Code of Iran. See infra, paras. 155-156.

149. The Claimant asserts that Iranian law does not prohibit an Iranian national from acquiring a second nationality. The only
consequence of holding two nationalities, argues the Claimant, is that only the Iranian nationality will be recognized within
Iran. The Claimant denies that he concealed his United States nationality from anyone in Iran and maintains that no legal
provision renders illegal the purchase of real estate in Iran by an Iranian national who has acquired another nationality. He
also states that any Iranian real property owned by dual nationals will be subject to sale by the relevant public prosecutor and
the proceeds will be paid to the dual national under Article 989 of the Iranian Civil Code, see infra, para. 156. According to
the Claimant, this confirms a dual national’s right under Iranian law to receive compensation whenever the government
exercises its statutory authority to sell a dual national’s real estate.

150. The Claimant further argues that, prior to the 1979 Revolution, the Iranian government actively encouraged dual
nationals to invest in Iran in order to develop the economy. Consequently, he submits that the Respondent is estopped from
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arguing that the Claimant was not permitted to purchase land in Iran as a dual national.

151. The Claimant asserts that he was informed by Iranian government officials, including Engineer Khalil Taleghani, former
Minister of Agriculture, and Engineer Moazami, former Minister of Post, Telephone and Telegraph, that he could invest in
the country as an Iranian national because he had been born in Iran and had remained an Iranian citizen under Iranian law. He
contends that the purchase of real estate by dual nationals was tolerated in Iran so long as the dual national made the purchase
in his or her capacity as an Iranian national. He denies that he concealed his United States nationality from any Iranian
government authority.

*28 152. The Claimant’s son, Mr. John F. Karubian, states in his Affidavit of 8 May 1992 that, prior to the Revolution, he
was invited by Mr. Taher Ziaie, the President of the Iranian Chamber of Commerce and Industries, to participate in a
committee established to encourage Iranians who resided overseas and who were dual nationals to return to Iran and become
involved in Iran’s development. He claims that government officials on this committee said that dual nationals who returned
to Iran would not be required to give up their other nationality.

153. In the Tribunal’s view, the evidence referred to supra, at paras. 151 and 152, is not sufficient to establish that Iranian
government officials encouraged him, as a dual national, to purchase real property in Iran. No indication is given as to
whether the persons mentioned in the affidavits were acting in their official capacities or were implementing governmental
policies. Further, it is not made clear what type of investment was allegedly encouraged. The Tribunal therefore rejects the
Claimant’s contention that the Respondent should be estopped from arguing that he illegally purchased real property in Iran
as a dual national.

154. The Tribunal will now examine whether the right to acquire real property in Iran by contract is a benefit limited by
Iranian law to those whose nationality is Iranian. The starting point for this determination is Article 988 of the Civil Code of
Iran.

155. Article 988 of the Iranian Civil Code states that Iranian nationals cannot abandon their nationality without complying
with the conditions set out in that Article. Of the four conditions stipulated in Article 988, the condition most relevant for
present purposes is subparagraph 3 which provides that a person seeking to abandon his or her Iranian nationality must
undertake:
to transfer to Iranian nationals, by one means or another and within one year from the date of their renunciation of [Iranian]
nationality, their rights to immovable properties in Iran which they possess or which they may acquire through inheritance,
even if Iranian law permits foreign nationals to own them.*

156. Iranian nationals who acquire foreign nationality without observing the provisions of law are subject to Article 989 of
the Iranian Civil Code. That Article provides that the foreign nationality of such individuals will be considered null and void
and that they will be regarded as Iranian subjects. It further states “[n]evertheless, all his landed properties will be sold under

the supervision of the local Public Prosecutor and the proceeds will be paid to him after the deduction of the expenses of
sale.”

*29 157. The Respondent, in addition to the Civil Code, also relies on the Law of Nationality of Iran, decreed by the King in
1906, to support its argument that the right of ownership of real property is exclusively reserved for Iranian nationals. The
relevant Sections of this Law follow.

Section Eight: If an Iranian national living abroad wishes to acquire the nationality of another state, firstly, he/she must not be
under criminal charges in the courts of Iran; secondly, he/she must not already have been on trial or have escaped such trial;
thirdly, he/she must not have escaped military service; and, fourthly, he/she must not be in debt and intend to escape such
debt. Otherwise his/her change of nationality shall be null and void.

Section Nine: Change of Iranian nationality, in spite of compliance with the stipulated requirements, is still subject to the
permission and decision of the King. If an Iranian national living abroad acquires foreign nationality without obtaining such

permission, he/she shall be barred entry into Iran. If he/she owns real estate or other property in Iran, he/she shall be forced to
give up such property.

WESTLAW
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Section Fourteen: Those who came to Iran from foreign countries and during their residence in Iran concealed their
nationality and were treated in all matters as Iranian nationals, or purchased real estate in Iran, which privilege is exclusively
available to nationals of Iran, shall be treated as nationals of the State of Iran, and their claim to foreign nationality will not
be accepted.*

158. Aside from the Civil Code and the Law of Nationality of Iran, various other laws and regulations exist, or have existed,
which specifically address the issue of foreign ownership of real estate in Iran. The Foreign Nationals Immovable Properties
Act, enacted on 6 June 1931, provides for the forced sale of any farmlands in Iran that a foreign national may have owned.
The Decree Law Concerning Landed Property Ownership by Foreign Nationals, approved by the Council of Ministers on 26
November 1948, sets out detailed disclosure requirements that a foreign national must comply with to obtain permission to
own real estate in Iran. Such permission is granted only if the real estate is for the place of residence or business of the
foreigner. The foreigner must pledge that if Iran ceases to be his or her permanent place of residence, any real property
owned in Iran must be transferred within six months from the date of his or her departure from Iran. Furthermore, such
transfer may only be made to an Iranian national or to a foreign national who has obtained permission to own real property.
The Decree Concerning Landed Property Ownership by Foreign Nationals, approved on 25 September 1963, enabled those
without Iranian permanent residence permits, but who regularly made seasonal trips to Iran to tour and use resort areas, to
buy immovable properties for their personal residence.

*30 159. The foregoing legislation indicates that, except for certain circumstances which do not exist in the present Case, the
right to acquire real property in Iran by contract is reserved by relevant Iranian law to Iranian nationals. Accordingly, the
Tribunal finds that the Claimant could only have acquired the properties in question as an Iranian national.

160. In seeking compensation for the alleged expropriation of his properties or for any recoverable damage sustained by other
measures which affected his property rights, the Claimant, a dual national with dominant and effective United States
nationality, brings his Claims before the Tribunal as a United States national. The Claimant’s use of his other nationality, i.e.,
his purchase of real property as an Iranian national, is relevant to the merits of the Claims as envisaged by the A18 caveat.

161. As the Tribunal has concluded, under Iranian law, the right to acquire real property in Iran by contract, apart from
certain limited exceptions, is a benefit reserved for Iranian nationals, see supra, para. 159. The Tribunal must therefore
assume that the Claimant purchased all the properties that are the subjects of these Claims in his capacity as an Iranian
national after he had acquired United States nationality. He now claims in respect of those properties as a national of the
United States. If the Tribunal were to allow him to recover against the Respondent in these circumstances, it would be
permitting an abuse of right. Consequently, the A18 caveat must bar the Claimant’s recovery. See James M. Saghi, et al.,
supra.

162. In view of the foregoing considerations, the Tribunal finds that the A18 caveat bars the Claimant, who brings these
Claims as a United States national, from recovering against the Respondent for interference with property rights that, under
Iranian law, he could have acquired only as an Iranian national.

VII. COSTS
163. Each Party shall bear its own costs of arbitration.

VIIl. AWARD
164. For the foregoing reasons,
THE TRIBUNAL AWARDS AS FOLLOWS:

A. The Claim for the expropriation of the Chaboksar property is dismissed for lack of proof during the period over which the
Tribunal has jurisdiction.
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B. The Claims for the expropriation of the Ahmad-Abad, Nashtarood and Farahzad properties are dismissed for lack of proof.

C. Other measures attributable to the Respondent affected the Claimant’s property rights in the Chaboksar, Ahmad-Abad,
Nashtarood and Farahzad properties, but the caveat in the Decision in Case No. A18 bars the Claims in regard to the said
measures.

D. Each Party shall bear its own costs of arbitration.

Dated, The Hague 06 March 1996

Krzysztof Skubiszewski
Chairman, Chamber Two
George H. Aldrich

Koorosh H. Ameli

Concurring Opinion

Iran-U.S.Cl.Trib. 1996

Rouhollah Karubian v. Islamic Republic of Iran

Footnotes

! In the Statement of Claim, filed on 18 January 1982, the Claimant sought compensation in respect of five separate properties which
he valued at U.S. $13,006,100. At the outset of the Hearing, the Claim relating to a property at VVaramin was withdrawn. In the
final pleadings the amount claimed was adjusted to U.S. $4,091,582. See infra, para. 92 and note 31 thereto.

2 Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, signed 15 August
1955, entered into force 16 June 1957, 284 U.N.T.S. 93, T.I.LA.S. No. 3553, 8 U.S.T. 900.

8 The Claimant’s Naturalization Certificate was issued under the name of Richard Kay. That name was adopted after he arrived in
the United States to facilitate his immigration and that of his family. Subsequently, after deciding that the name change was
unnecessary, he and his family assumed their original names, the Claimant’s being Rouhollah Karubian, and a court order to that
effect was obtained in 1956.

4 The Tribunal understands that mawat land is land which is undeveloped and has no prior record of development.

English title of the Act as translated by the Tribunal’s Language Services Division. The Parties have presented different English
translations for this title. The Tribunal has previously referred to this Act as the “Act to Abrogate Ownership of Never-Utilized
Lands and the Manner of Development Thereof.” See Zaman Azar Nourafchan, et al. and Islamic Republic of Iran, Award No.
550-412/415-3, para. 19 (19 Oct. 1993).

6 Published in Official Gazette No. 10025 on 24 July 1979 and announced to the public by Notice No. 7/2064 dated 2 July 1979.
English translation by the Tribunal’s Language Services Division.

7 Published in Official Gazette No. 10257 dated 14 May 1980.

8 Published in Official Gazette No. 10075 dated 25 September 1979.

9 The Tribunal understands that bayer land is land which has previously been developed but which has fallen into disuse.

10 Published in Official Gazette No. 10580 dated 27 June 1981.
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Published in Official Gazette No. 10062, dated 9 September 1979 and announced to the public by Notice No. 53688 dated 27
August 1979.

English translation by the Tribunal’s Language Services Division.
Published in Official Gazette No. 10813 dated 13 April 1982 and announced to the public by Notice No. 10856 dated 7 April 1982.
English translation by the Tribunal’s Language Services Division.

English translation by the Tribunal’s Language Services Division. The Act was approved on 16 September 1979, published in
Official Gazette No. 10092 dated 16 October 1979 and announced to the public by Notice No. 55934 dated 26 September 1979.

“Coastal lands” under Article 1, paragraph i, of the Lands Grant Act is defined, in relevant part, as “lands lying alongside the
coasts of seas.”

A large area of land is described as one that is three times the size of the land area which, in accordance with local custom, is
necessary to support one farmer and his family.

The term “major land holder” is not defined.

English translation by Claimant.

English translation by Claimant.

English translation by Claimant.

English translation by the Tribunal’s Language Services Division.

The Chaboksar property title deeds submitted by the Claimant state that he is the owner of the property and that the deeds are in
accordance with the records on file with the Department of Real Estates.

English translation by the Tribunal’s Language Services Division.

The Claimant’s English translation of this letter incorrectly translates the date as 13 June 1980.
English translation by Claimant.

English translation by Claimant.

The Farahzad property title deeds submitted by the Claimant state that he is the owner of the property and that they are in
accordance with the records on file with the Department of Real Estates.

Developed land.

The Ahmad-Abad property title deeds submitted by the Claimant state that they were transferred to him on 4 March 1957 and that
they are in accordance with the records on file with the Department of Real Estates.

Islamic religious judge.

The Nashtarood property title deed submitted by the Claimant states that one undivided share of eighty shares thereof was
transferred to him on 9 November 1972 and that it is in accordance with the records on file with the Department of Real Estates.

The following table lists the U.S. dollar values of the properties as claimed by the Claimant at different stages of the proceedings:

Property Statement of Claim Final Pleadings

WESTLAW
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34

35

36

37

38

Nashtarood
Chaboksar
Farahzad
Ahmad-Abad

Varamin

$ 380,000
$ 4,696,800
$ 5,062,500
$ 879,000
$ 2,000,000

$13,006,100

$ 255,143
$1,788,572
$ 1,880,357

$ 167,510

$4,091,582

The following table lists the different 1979 values of the properties in rials per square meter as submitted by the Claimant and the

Respondent:
Property
Nashtarood
Chaboksar
Farahzad

Ahmad-Abad

Claimant
4,750
4,000
6,500

4,300

Respondent
250-300
300-350
400-450

250-300

While there was no right of judicial review specifically provided under the 1979 Act, the Tribunal is aware that such a right was
granted by the 1982 Act. See infra, para. 125.

English translation by the Tribunal’s Language Services Division from Civil Code of Iran, Amir-Kabir Publications, 1977-78. The
Note to Article 988 states, inter alia, that orders for the sale of the property will be issued for those who renounce their Iranian
nationality but do not leave Iran within the specified time.

English translation by Musa Sabi.

English translation by the Tribunal’s Language Services Division.

Iran Award 569-419-2 (Iran-U.S.CI.Trib.), 1996 WL 1171804

End of Document
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with figures. Mention of such a symbol indicates a reference to a United Nations
document.

References to the Yearbook of the International Law Commission are abbreviated
to Yearbook ..., followed by the year (for example, Yearbook ... 1998).

The Yearbook for each session of the International Law Commission comprises
two volumes:

Volume I: summary records of the meetings of the session;

Volume II (Part One): reports of special rapporteurs and other documents
considered during the session;

Volume II (Part Two): report of the Commission to the General Assembly.

All references to these works and quotations from them relate to the final printed
texts of the volumes of the Yearbook issued as United Nations publications.

The reports of the special rapporteurs and other documents considered by the
Commission during its fifty-first session, which were originally issued in mimeo-
graphed form, are reproduced in the present volume, incorporating the corrigenda
issued by the Secretariat and the editorial changes required for the presentation of the
final text.
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ABBREVIATIONS

AALCC Asian-African Legal Consultative Committee
CAHDI Ad Hoc Committee of Legal Advisers on Public International Law
CMEA Council for Mutual Economic Assistance
EEC European Economic Community
GATT General Agreement on Tariffs and Trade
ICJ International Court of Justice
ICSID International Centre for Settlement of Investment Disputes
IMO International Maritime Organization
ISO International Organization for Standardization
ITU International Telecommunication Union
IUCN International Union for Conservation of Nature and Natural Resources
OAS Organization of American States
OAU Organization of African Unity (now African Union (AU))
OECD Organization for Economic Cooperation and Development
PClJ Permanent Court of International Justice
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UNIDROIT International Institute for the Unification of Private Law
WHO World Health Organization
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WTO World Trade Organization
%
% &
1.C.J. Reports ICJ, Reports of Judgments, Advisory Opinions and Orders
LGDJ Librairie générale de droit et de jurisprudence
PC.1J, Series A PClJ, Collection of Judgments (Nos. 1-24: up to and
including 1930)
PC.I1J, Series A/B PCl, Judgments, Orders and Advisory Opinions
(Nos. 40-80: beginning in 1931)
PC.1.J, Series C PClJ, Pleadings, Oral Statements and Documents
(Nos. 5288: from 1931)
RGDIP Revue générale de droit international public (Paris)
UNRIAA United Nations, Reports of International Arbitral Awards
&
* *

In the present volume, the “International Tribunal for the Former Yugoslavia” refers to the International
Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1991; and the “International Tribunal for Rwanda”
refers to the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and
Rwandan Citizens Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States between 1 January and 31 December 1994.

*

* *
NOTE CONCERNING QUOTATIONS

In quotations, words or passages in italics followed by an asterisk were not italicized in the original text.

Unless otherwise indicated, quotations from works in languages other than English have been
translated by the Secretariat.

* 0k

The Internet address of the International Law Commission is www.un.org/law/ilc/index.htm.
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FILLING OF CASUAL VACANCIES
(ARTICLE 11 OF THE STATUTE)

[Agenda item 1]

DOCUMENT A/CN.4/494

Note by the Secretariat

[Original: English]
[26 January 1999]

1. Following the election in April 1998 of Mr. Luigi Ferraro Bravo as a judge of the
European Court of Human Rights, the election in October 1998 of Mr. Mohamed
Bennouna as a judge of the International Tribunal for the Former Yugoslavia and the
appointment in January 1999 of Mr. Vaclav Mikulka as Director of the Codification
Division, three seats have become vacant in the International Law Commission.

2. Inthis case, article 11 of the statute of the Commission is applicable. It prescribes that:

In the case of a casual vacancy, the Commission itself shall fill the vacancy having due regard to the provisions con-
tained in articles 2 and 8 of this statute.

Article 2 reads:

1. The Commission shall consist of thirty-four members who shall be persons of recognized competence in interna-
tional law.

2. No two members of the Commission shall be nationals of the same State.

3. Incase of dual nationality a candidate shall be deemed to be a national of the State in which he ordinarily exercises
civil and political rights.
Article 8 reads:

At the election the electors shall bear in mind that the persons to be elected to the Commission should individually
possess the qualifications required and that in the Commission as a whole representation of the main forms of civilization
and of the principal legal systems of the world should be assured.

3. The terms of the three members to be elected by the Commission will expire at the end
of 2001.
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Scope of the present report!

1. The present report continues the task, begun in 1998,2
of systematically considering the draft articles in the light

! The Special Rapporteur would like to thank Mr. Pierre Bodeau, Re-
search Associate, Lauterpacht Research Centre for International Law,
University of Cambridge, for his substantial assistance in the prepara-
tion of this report, and the Leverhulme Trust for its financial support.
A group of younger scholars (with financial assistance from the Hu-
manities Research Board of the British Academy) provided assistance
with the literature on State responsibility in various languages: they
were Mr. Andrea Bianchi, University of Siena; Mr. Carlos Esposito,
Autonomous University of Madrid; Mr. Yuji Iwasawa, University of
Tokyo; Ms. Nina Jorgensen, Inns of Court School of Law, London;
Ms. Yumi Nishimura, Sophia University; and Mr. Stephan Wittich,
University of Vienna.

2 See the first report on State responsibility, Yearbook ... 1998,
vol. II (Part One), p. 1, document A/CN.4/490 and Add.1-7.

of the comments of Governments and developments in
State practice, judicial decisions and in the literature. In
later parts of the report it is also proposed to deal with
certain general issues raised by parts two and three of the
draf‘[3 articles, and to begin considering the articles in part
two.

3 Since the first report (see footnote 2 above), further Government
comments have been received: see Yearbook ... 1998, p. 81, document
A/CN.4/488 and Add.1-3, and A/CN.4/492, reproduced in the present
volume. So far as these relate to articles 16 et seq., they are taken into
account in what follows. It is proposed to reserve discussion of further
comments on draft articles 1-15 until all the draft articles have been
dealt with, at which point they will have to be looked at again in their
ensemble.

Review of draft articles in part one

A. Part one, chapter III.
Breach of an international obligation

1. INTRODUCTION
(a) Overview

2. Chapter III of part one consists of 11 articles dealing
with the general subject of “breach of an international ob-
ligation”. The matters dealt with in chapter 111 on analysis
fall into five groups:*

(a) Articles 16, 17 and 19, paragraph 1,7 deal with the
notion of breach itself, emphasizing the irrelevance of the
source of the obligation or its subject matter;

4 For the travaux on chapter 111 see:

Fifth report: Yearbook ... 1976, vol. 11 (Part One), p. 3, document
A/CN.4/291 and Add.1 and 2;

Sixth report: Yearbook ... 1977, vol. 11 (Part One), p. 3, document
A/CN.4/302 and Add.1-3;

Seventh report: Yearbook ... 1978, vol. 1l (Part One), p. 31, docu-
ment A/CN.4/307 and Add.1 and 2;

Yearbook ... 1978, vol. 1, pp. 232-237 (plenary debate); and
pp. 269-270 (report of the Drafting Committee);

Yearbook ... 1978, vol. 11 (Part Two), pp. 7678 (summary of the
travaux);

Yearbook ... 1976, vol. 11 (Part Two), pp. 75-122;

Yearbook ... 1977, vol. 11 (Part Two), pp. 11-50;

Yearbook ... 1978, vol. 11 (Part Two), pp. 79-98 (text of the draft
articles and commentaries thereto).

3 Article 19, paragraphs 2-4, deals with the definition of interna-
tional crimes of States. The issues it raises are addressed in the context
of the discussion on the distinction between “criminal” and “delictual”

(b) Article 18, paragraphs 1 and 2, deals with the re-
quirement that the obligation be in force for the State at
the time of its breach;

(c) Articles 20-21 elaborate upon the distinction be-
tween obligations of conduct and obligations of result,
and in similar vein article 23 deals with obligations of
prevention;

(d) Articles 24-26 deal with the moment and duration
of breach, and in particular with the distinction between
continuing wrongful acts and those not extending in time.
They also develop a further distinction between composite
and complex wrongful acts. Article 18, paragraphs 3-5,
seeks to specify when continuing, composite and com-
plex wrongful acts have occurred, and deals with issues of
inter-temporal law in relation to such acts;

(e) Article 22 deals with an aspect of the exhaustion of
local remedies rule, which is analysed within the specific
framework of obligations of result.

For reasons that will emerge, it is proposed to deal with
the articles in this order.

3. Taken together, the articles in chapter III seek to ana-
lyse further the requirement, already laid down in princi-
ple by article 3 (b), that in every case of State responsibil-
ity there must be a breach of an international obligation
of a State by that State. But there is a difficulty in tak-
ing this analysis much further without transgressing the

responsibility (see, for example, the Special Rapporteur’s first report
(footnote 2 above), paras. 43-60).
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the attacking State,>*8 and this is plainly correct as a gen-

eral proposition. In the advisory opinion on the Legality
of the Threat or Use of Nuclear Weapons, ICJ observed
that:

[A]s in the case of the principles of humanitarian law applicable in
armed conflict, international law leaves no doubt that the principle of
neutrality, whatever its content, which is of a fundamental character
similar to that of the humanitarian principles and rules, is applicable
(subject to the relevant provisions of the United Nations Charter), to
all instf):gnational armed conflict, whatever type of weapons might be
used.

This rather convoluted formulation may have been adopt-
ed to indicate that the law of neutrality, while it clearly
distinguishes between conduct as against a belligerent and
conduct as against a neutral, does not imply that neutral
States are unaffected by the existence of a state of war.
A State exercising an inherent right of self-defence of a
State has certain belligerent rights, even as against neu-
trals. The extent to which the traditional law of neutral-
ity has survived unchanged in the Charter period is still
controversial, but fortunately the Commission does not
need to enter into these controversies in this context. The
language of article 34 leaves open all issues of the effect
of action in self-defence vis-a-vis third States, and no al-
teration seems required.

(iv) The formulation of article 34

303. Finally, France and (in an earlier comment) Mon-
golia question the simple reference in article 34 to self-
defence in conformity with the Charter of the United
Nations.®® However, these suggestions are opposed to
each other: France seeks a reference to what it regards as
the wider right of self-defence under general internation-
al law, whereas Mongolia seeks an express reference to
Article 51. In the Special Rapporteur’s opinion, it is
neither necessary nor desirable to resolve underlying
questions about the scope of self-defence in modern
international law—even if it were possible to do so in the
draft articles, which having regard to Article 103 of the
Charter it is not. It is not the function of the draft articles
to specify the content of the primary rules, including that
referred to in Article 51. Article 34 uses the phrase “a law-
ful measure of self-defence taken in conformity with the
Charter of the United Nations”, and this is a sufficient
reference to the modern international law of self-defence,
customary and conventional. No change to article 34 is
proposed in this respect.

(v) Conclusions on article 34

304. For these reasons it is recommended that article 34
be retained, but that a new paragraph be added to distin-
guish in general terms between those obligations which
prevail even as against a State exercising a right of self-
defence, and those which do not.°0!

598 Yearbook ... 1980, vol. 11 (Part Two), commentary to article 34,
p. 61, para. (28).

599 1. C.J Reports 1996 (see footnote 211 above), p. 261, para. 89.

600 See paragraph 297 above, and for Mongolia’s comment, Yearbook
... 1981, vol.1I (Part One), document A/CN.4/342 and Add.1-4, p. 76,
para. 8.

601 For the proposed formulation of the article, see paragraph 358
below. For its location, see paragraph 357 below.

(g) Article 35. Reservation as to compensation for damage

305. Article 35 provides as follows:

Preclusion of the wrongfulness of an act of a State by virtue of the
provisions of articles 29, 31, 32 or 33 does not prejudge any question
that may arise in regard to compensation for damage caused by that
act.

Article 35 is the only provision in chapter V which deals
with the consequences (substantive or procedural) of in-
voking circumstances precluding wrongfulness. It is pro-
posed to deal with it in that context, and after considering
whether ang additional circumstances ought to be pro-
vided for.%0

4. POSSIBLE JUSTIFICATIONS OR EXCUSES NOT
INCLUDED IN CHAPTER V

306. Although the Commission saw six circumstances
originally enumerated in chapter V as the main gener-
ally applicable ones, it evidently did not regard the list
as “absolutely exhaustive”, and noted the possibility of
the development of further general or specific excuses for
wrongful conduct. In its view, chapter V was “not to be
construed as closing the door on that possibility”.9%% This
raises a number of questions for the Commission on sec-
ond reading. First, are there other circumstances preclud-
ing wrongfulness of a general character which ought to
be recognized in chapter V? Secondly, what provision—if
any—is necessary to deal with the possibility that new ex-
cuses for non-performance might arise in the future? The
second question is dealt with in the context of chapter 1 of
part two, since it concerns the effect of the draft articles as
a whole. The first question is addressed below.

307. Different legal systems, in fact, recognize differ-
ent ranges of justifications or excuses for non-perform-
ance of obligations, and the review undertaken earlier of
the evolution of chapter V shows that a number of other
candidates for inclusion have been considered at various
times.%%4 It is necessary to mention three of them.

(a) Performance in conflict with a peremptory
norm (jus cogens)

308. Articles 53 and 64 of the 1969 Vienna Conven-
tion deal with cases where the provisions of a treaty
are themselves in contradiction with an existing or new
peremptory norm, in which case the consequence is the
invalidity or termination of the treaty. Moreover, those
cases are regarded so seriously that the offending provi-
sion is inseparable, i.e. the whole treaty is invalid, even
if only one of its provisions is impugned.®®> But there is
a third possibility. A treaty, apparently lawful on its face
and innocent in its purpose, might fail to be performed in
circumstances where its performance would produce, or

602 See paragraphs 338-349 below.

603 Yearbook ... 1980, vol. II (Part Two), commentary to article 34,
p. 61, para. (29).

604 See paragraph 217 above.

6051969 Vienna Convention, art. 44, para. 5. Article 64 states that
in the case of a new peremptory norm, “any existing treaty which is in
conflict with that norm becomes void and terminates”. Thus the whole
treaty terminates if any provision of it is in conflict with a peremptory
norm.
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substantially assist in, a breach of a peremptory norm. An
example might be where a treaty right of passage through
a strait or overflight through the airspace of a State was
being exercised in order to commit an act of aggression
against another State, or where weapons promised to be
provided under an arms supply agreement were to be used
to commit genocide or crimes against humanity. There is
no reason in such cases why the treaty itself should be
void or should terminate. It is not intrinsically unlawful,
and no new peremptory norm is involved. It is simply that,
as a result of extrinsic circumstances, the performance
of the treaty would violate, or lead directly to the viola-
tion of, a peremptory norm. In such cases the question is
whether “non-performance of a treaty stipulation which
conflicts with a rule of jus cogens—provided that the con-
flict is properly established—should not be considered a
ground [i.e. a justification] for a breach of that treaty”.60¢
At the level of principle, the answer must surely be yes. If
a peremptory norm invalidates an inconsistent treaty, how
can the obligation to perform the treaty stand against the
breach of such a norm? No doubt the link between per-
formance of the treaty obligation and breach of the per-
emptory norm would have to be clear and direct. But in
such cases, the temporary suspension of the obligation to
perform surely follows from the peremptory character of
the norm that would otherwise be violated.

309. On the other hand, there is a question as to how
this result is to be achieved. In many cases it will be suf-
ficient to interpret the relevant treaty rule as not requiring
the conduct in question, in the same way as direct conflict
between treaties and peremptory norms will usually be
avoided by interpretation.®”” However, the relevant rule
may be clear, and so too the conflict with the peremptory
norm in the given circumstances.

310. Sir Gerald Fitzmaurice treated this question under
the heading “Non-performance justified ab intra by vir-
tue of a condition of the treaty implied in it by interna-
tional law”, and specifically on the basis of an implied
condition of “continued compatibility with international

law”,08 noting that:

A treaty obligation the observance of which is incompatible with a
new rule or prohibition of international law in the nature of jus cogens
will justify (and require) non-observance of any treaty obligation in-
volving such incompatibility ...

The same principle is applicable where circumstances arise subse-
quent to the conclusion of a treaty, bringing into play an existing rule of
international law which was not relevant to the situation as it existed at
the time of the conclusion of the treaty.®0?

No similar rule applied to “a rule in the nature of jus dis-
positivum” °10 since the parties were free to contract out

of such a rule, including prospectively.

311. Itshould be stressed that, in the passage quoted, Sir
Gerald Fitzmaurice evidently did not contemplate either

606 Rosenne, op. cit., p. 65. The author adds that “it is difficult to
foresee this hypothesis in concrete terms” (ibid.).

607 This discussion focuses on the potential conflict between treaty
performance and a peremptory norm. In the case of a rule of customary
international law, the possibility of conflict is much less, but it is not
excluded.

08 Yearbook ... 1959 (see footnote 6 above), p. 46.

609 Ibid.

610 Ihid.

the invalidity of the treaty or its termination. His focus
was on the question of non-observance, in a situation of
what might be referred to as occasional conflict or incon-
sistency. A treaty which is on its face inconsistent with a
peremptory norm no doubt cannot stand, but few treaties
are of this character. Cases of “occasional conflict” are
much more likely, and it is not clear why these should
entail total invalidation.®!! Moreover, it should again be
noted that under the 1969 Vienna Convention, it is neces-
sary that a State should take action to invoke some ground
for invalidity or termination, and this includes action pur-
suant to articles 53 and 64. A State may be reluctant to see
a treaty invalidated or terminated as a whole, yet it may be
legitimately concerned as to a specific case of perform-
ance of the treaty conflicting with the demands of a per-
emptory norm.!2 In the event of such a conflict, there is,
anyway, no room for election or for an option as between
the two conflicting norms.

312. As various comments on the draft articles indicate,
a number of Governments continue to harbour concerns
about the notion of jus cogens.%!3 These relate, it seems,
not so much to a lack of support for the substantive
values embodied in the relatively few indisputable jus
cogens norms (the prohibitions against genocide, slavery,
crimes against humanity and torture, the prohibition of
aggression, and a few others), as to the worry that the
notion is radically indeterminate and will destabilize treaty
relations. But in nearly 20 years since the 1969 Vienna
Convention came into force there has been no case where
Jjus cogens has been invoked to invalidate a treaty. During
the same period, tribunals, national and international,
have affirmed the idea of peremptory norms in various
contexts, not limited to the validity of treaties.%!* ICJ,
while so far avoiding the use of the term itself, has also

endorsed the notion of “intransgressible principles”.6!3

313. In the Special Rapporteur’s view, there can be
no going back on the clear endorsement of the notion
of peremptory norms contained in the 1969 and 1986
Vienna Conventions. According to article 53 common
to the two Conventions, a peremptory norm of general
international law is one from which no derogation is
permitted, except by a later norm of the same status. It
follows from this definition that obligations generated by
a peremptory norm must prevail over other obligations
in case of conflict. The Special Rapporteur thus agrees
with Sir Gerald Fitzmaurice and Rosenne that, once the
peremptory character of a norm of jus cogens is clearly
recognized, that norm must prevail over any other
international obligation not having the same status. Indeed

611 Any more than the “occasional” inconsistency between a Security
Council resolution and the 1971 Montreal Convention invalidated the
latter (see paragraphs 9 and 24 above).

612 See the remarks of Judge ad hoc Lauterpacht in Application of the
Convention on the Prevention and Punishment of the Crime of Geno-
cide, Provisional Measures, Order of 13 September 1993, I.C.J. Reports
1993, pp. 439-441. The Court did not address these issues in its Order.

613 See paragraph 236 above.

614 See, for example, the decisions of the International Tribunal for
the Former Yugoslavia in Prosecutor v. Anto Furundzija, judgement of
10 December 1998, unreported, and of the British House of Lords in
Regina v. Bow Street Metropolitan Stipendiary Magistrate, ex parte
Pinochet Ugarte (No. 3), 24 March 1999, The Weekly Law Reports
1999, vol. 2, especially pp. 832—-848 (Lord Browne-Wilkinson).

615 1 C.J. Reports 1996 (see footnote 211 above), p. 257, para. 79.
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in such cases the State concerned would not have the
choice whether or not to comply: if there is inconsistency
in the circumstances, the peremptory norm must prevail.
On the other hand, the invalidation of a treaty which does
not in terms conflict with any peremptory norm, but whose
observance in a given case might happen to do so, seems
both unnecessary and disproportionate. In such cases,
the treaty obligation is, properly speaking, inoperative®!°
and the peremptory norm prevails. But if the treaty can
in future have applications not inconsistent with the
peremptory norm, why should it be invalidated by such
an occasional conflict? Certainly, an occasional conflict
with a non-peremptory norm of customary international
law (which may have the same content as a treaty) would
not invalidate the customary rule for the future.

314. Is such a conflict to be resolved at the level of
the secondary rules, or is it not (like consent®'”), more
properly considered part of the formulation of the primary
obligation? The position is not the same as it is with respect
to consent since, as argued above, the consent requirement
is intrinsic to the particular norm or obligation, whereas
the effect of peremptory norms is extrinsic to that norm
or obligation and arises as an aspect of the system of
international law. Nonetheless in some respects at least the
impact or effect of peremptory norms occurs prior to and
independently of the secondary rules of responsibility—
for example, in the case of article 53 of the 1969 Vienna
Convention itself. If a treaty is invalid, no obligation
arises to which chapter V can apply. But is this always
the situation? The question may be asked in the following
way: when the draft articles speak of the obligations of
States in accordance with the applicable primary rules, do
they nonetheless conceive of those obligations as general
in form? Or are they obligations applicable to the specific
States concerned in the specific circumstances of each
particular case? In short, are the obligations referred to
in articles 3 (a) and 16 general in character, or are they
highly individualized and specified? The latter conception,
rigorously applied, might dissolve part one of the draft
articles altogether, referring everything to the auspices of
the primary rules. Yet this does not seem a useful result
or one consistent with the development of a systematic
approach to State responsibility. Thus it seems sensible
still to think of the obligations which are the subject of the
draft articles as being, or at least as including, obligations
of a general character. By the same token, it seems
appropriate to reflect the overriding impact of peremptory
norms in casu—in situations of occasional conflict—as
a circumstance precluding wrongfulness under chapter V

of part one.%18

315. Accordingly, chapter V should contain a provision
to the effect that the wrongfulness of an act of a State
not in conformity with an international obligation is pre-
cluded if the act is required in the circumstances by a per-
emptory norm of general international law. It should be
stressed that nothing less than direct conflict between the

616 See paragraphs 227-228 above.

617 See paragraph 243 above.

618 The “nominalist” approach to obligations, which is rejected here,
might have further consequences for chapter V. It would reinforce a
very narrow conception of the chapter (covering only circumstances
precluding responsibility, not wrongfulness). It would tend to the exclu-
sion of article 34 on self-defence.

two obligations, that is to say, an impossibility to comply
at the same time with both in the circumstances that have
arisen, can be sufficient for this purpose.®!?

(b) The “exceptio inadimplenti non est adimplendum”

316. The maxim “exceptio inadimplenti non est adim-
plendum” (often referred to as the exceptio inadimpleti
contractus) stands for the idea that a condition for one
party’s compliance with a synallagmatic obligation is the
continued compliance of the other party with that obliga-
tion. It is connected with a broader principle, that a party
ought not to be able to benefit from its own wrong. This
was formulated by PCIJ in the Factory at Chorzow case
in the following way:

Itis ... a principle generally accepted in the jurisprudence of in-
ternational arbitration, as well as by municipal courts, that one Party
cannot avail himself of the fact that the other has not fulfilled some ob-
ligation or has not had recourse to some means of redress, if the former
Party has, by some illegal act, prevented the latter from fulfilling the
obligation in question, or from having recourse to the tribunal which
would have been open to him.620

The exceptio thus operates in the same manner as other
circumstances precluding wrongfulness, and it requires
consideration here.

(1) Application of the exceptio in international case law

317. The application of the exceptio was an issue in the
Diversion of Water from the Meuse case. In that case,
the Netherlands complained, inter alia, about Belgium’s
taking of water for irrigation and other purposes from a
particular lock on the Belgian side, which was said to be
unlawful under a bilateral Treaty of 1863. Belgium argued
that its use of the lock was not unlawful having regard to
the similar use by the Netherlands of a lock on its side.
Subsidiarily it argued that, “by constructing certain works
contrary to the terms of the Treaty, the Applicant has for-
feited the right to invoke the Treaty against the Respond-
ent”.%2! The Court upheld the principal Belgian conten-
tion, inter alia, by comparing the use of the two locks:

Neither of these locks constitutes a feeder, yet both of them discharge
their lock-water into the canal, and thus take part in feeding it with wa-
ter otherwise than through the treaty feeder ... In these circumstances,
the Court finds it difficult to admit that the Netherlands are now war-
ranted in complaining of the construction and operation of a lock of
which they themselves set an example in the past.622

In his separate opinion, Judge Altamira denied that the
obligations of the two parties were synallagmatic; accord-
ingly Belgium could not invoke the Netherlands’ own
conduct as a circumstance precluding wrongfulness.®%3
Judges Anzilotti (dissenting) and Hudson disagreed.
Judge Anzilotti, referring to Belgium’s subsidiary submis-
sion, said that:

I am convinced that the principle underlying this submission (inadim-
plenti non est adimplendum) is so just, so equitable, so universally rec-
ognized, that it must be applied in international relations also. In any

619 For the text of the proposed article, see paragraph 358 below.

620 Factory at Chorzow, Jurisdiction, Judgment No. 8, 1927, P.C.1.J.,
Series A, No. 9, p. 31.

621 Diversion of Water from the Meuse, PC.1.J., Series C, No. 81,
p- 209.

622 Tpid., Judgment, 1937, P.C.1.J., Series A/B, No. 70, p. 25.
623 Ibid., p. 43.
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case, it is one of these “general principles of law recognized by civilized
nations” which the Court applies in virtue of Article 38 of its Statute.%2*

Judge Hudson referred both to analogous principles of the
English law of equity as well as to civil law sources and
said:

It would seem to be an important principle of equity that where two
parties have assumed an identical or a reciprocal obligation, one party
which is engaged in a continuing non-performance of that obligation
should not be permitted to take advantage of a similar non-performance
of that obligation by the other party. The principle finds expression in
the so-called maxims of equity which exercised great influence in the
creative period of the development of the Anglo-American law ... A
very similar principle was received into Roman Law ... The exceptio
non adimpleti contractus required a claimant to prove that he had per-
formed or offered to perform his obligation ... [E]ven where a code is
silent on the point Planiol states the general principle that “in any synal-
lagmatic relationship, neither of the two parties may claim a benefit to
which it is entitled unless it offers to perform its own obligation” ...

The general principle is one of which an international tribunal
should make a very sparing application. It is certainly not to be thought
that a complete fulfilment of all its obligations under a treaty must be
proved as a condition precedent to a State’s appearing before an inter-
national tribunal to seek an interpretation of that treaty. Yet, in a proper
case, and with scrupulous regard for the limitations which are necess-
ary, a tribunal bound by international law ou%ht not to shrink from ap-
plying a principle of such obvious fairness.%?

318. In the Appeal Relating to the Jurisdiction of the
1CAO Council, IC] emphasized that a mere allegation by
a party to a treaty that another party had committed a ma-
terial breach of it could not allow the former unilaterally
to consider that treaty as terminated or suspended.®?¢ In
his separate opinion, Judge de Castro expressly referred
to the exceptio inadimpleti contractus in the context of
India’s contention that “[n]o question of interpretation
or application can arise with regard to a treaty which has
ceased to exist or which has been suspended”.®?” Rely-
ing upon the principle laid down in article 60 of the 1969
Vienna Convention, “which follows from the contractual
nature of treaties”,®28 Judge de Castro said:

It should not be overlooked that the rule opens the possibility of
raising the exceptio inadimpleti non est adimplendum. The breach of
an obligation is not the cause of the invalidity or termination of the
treaty. It is a source of responsibility and of new obligations or sanc-
tions. Alongside this, it is the material breach of a treaty which entitles
the injured party to invoke it in order to terminate or suspend the opera-
tion of the treaty.6??

319. In the Gabdcikovo-Nagymaros Project case, the
question arose in a rather specific and unusual form. As
noted above, ICJ held that Hungary was not justified in
suspending and terminating work on the project in the
period 1989—1991, but equally that Czechoslovakia was
not entitled unilaterally to divert the Danube for the pur-
poses of its Variant C. Both parties were accordingly in
breach of the 1977 Treaty, but the Court declined to allow

624 Ibid., p. 50.

625 Ibid, p. 77, citing, inter alia, Planiol, Droit civil, 6th ed. (1912),
vol. 2, p. 320.

626 gppeal Relating to the Jurisdiction of the ICAO Council, Judg-
ment, I.C.J. Reports 1972, p. 67, para. 38.

627 Ibid., p. 124.
628 Ibid., p. 129.

629 Tbid., p. 128, footnote 1. Judge de Castro adds further that “[i]t is
the breach of rights or obligations having their source in the agreement
which lies at the root of the exceptio non adimpleti” (p. 129), thus point-
ing out the limits of India’s contention.

Hungary to rely on Czechoslovakia’s breach (undoubtedly
a material breach) as a ground for termination. Relying
on the passage from the Factory at Chorzow case, cited
above (para. 316), the Court said it could not:

overlook that Czechoslovakia committed the internationally wrongful
act of putting into operation Variant C as a result of Hungary’s own prior
wrongful conduct ... Hungary, by its own conduct, had prejudiced its
right to terminate the Treaty; this would still have been the case even if
Czechoslovakia, by the time of the purported termination, had violated
a provision essential to the accomplishment of the object or purpose of
the Treaty.630

Subsequently the Court noted that “[t]he principle ex in-
Jjuria jus non oritur is sustained by the Court’s finding
that the legal relationship created by the 1977 Treaty is
preserved and cannot in this case be treated as voided by
unlawful conduct”.%3! However, it should be noted that
while Slovakia’s later breach of the Treaty was “caused”
by Hungary’s earlier breach (in the sense of it being a cau-
sa sine qua non), it was not caused by the earlier breach
in the sense of the Factory at Chorzow dictum. Instead it
was, as the Court held, independently unlawful.

(i) Comparative law underpinnings of the “exceptio”

320. As Judges Anzilotti and Hudson indicated in Di-
version of Water from the Meuse,%3? the principle under-
lying the exceptio is widely recognized in national legal
systems in respect of reciprocal or synallagmatic obliga-
tions, i.e. where it is clear that performance of an obli-
gation by one party is either a precondition or a concur-
rent condition to the performance of the same or a related
obligation by the other party. A cognate situation arises
where the breach by one party is consequential upon and
directly produced by an earlier breach of the other party
(e.g. where a delay in completion of certain work by one
party is caused by a delay in delivery of a necessary piece
of equipment by the other). Moreover, in national law (just
as in the treaty cases cited above), what is at stake appears
to be a circumstance precluding wrongfulness in respect
of the continued performance of an obligation, rather than
its termination. As Treitel notes, after a thorough review
of the comparative law experience:

The effect of the exceptio in CIVIL LAW must be distinguished from
that of termination ... Termination brings to an end each party’s duty
to perform, though the circumstances making the remedy available may
give the injured party a right to damages; it also gives the injured party
a right to the return of his own performance on restoring what he has
received under the contract. The exceptio does not produce these ef-
fects, but only gives rise to what has been called a “waiting position”.
It is a “dilatory plea” which does not terminate the contract but merely
entitles the injured party for the time being to refuse to perform his part
... The injured party may rely on the exceptio both in legal proceedings
and extra-judicially. Where the circumstances are such as to justify the
injured party’s refusal to perform the court is bound to give effect to

630 1. C.J Reports 1997 (see footnote 51 above), p. 67, para. 110.

031 1bid., p. 76, para. 133. Among the dissentients on this point, see
the declaration of President Schwebel (ibid., p. 85) or the dissenting
opinions of Judges Herczegh and Fleischhauer, who both consider as a
decisive element the seriousness or lack of proportionality of Czecho-
slovakia’s breach of its obligations as compared to Hungary’s (ibid.,
p. 198 (Judge Herczegh), and p. 212 (Judge Fleischhauer, stressing that
“[t]he principle that no State may profit from its own violation of a
legal obligation does not condone excessive retaliation”)). See also the
declaration of Judge Rezek (p. 86). But Judge Bedjaoui strongly objects
to that view, noting that treaties “cannot be destroyed by violating them.
Save by mutual consent, States cannot and may not rid themselves of
their treaty obligations so easily” (ibid., p. 138).

632 See footnote 621 above.
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the exceptio: it has no discretion in the matter even in those systems
(such as the French) in which the remedy of termination is subject to
the discretion of the court.%33

321. The principle of the exceptio is also reflected in
international commercial law instruments. For example,
article 80 of the United Nations Convention on Contracts
for the International Sale of Goods provides simply that:

A party may not rely on a failure of the other party to perform, to the
extent that such failure was caused by the first party’s act or omission.

It does not seem to matter for the purposes of article 80
whether the act or omission which caused the non-per-
formance was or was not wrongful. The principle is dif-
ferently formulated, under the rubric of “withholding per-
formance”, in article 7.1.3 of the UNIDROIT Principles
of International Commercial Contracts, which provides
that “[w]here the parties are to perform simultaneously,
either party may withhold performance”3* if the other is
not willing and able to perform.

(iii) Should the principle be recognized in the draft articles?

322. In his fourth report on the law of treaties, Sir Ger-
ald Fitzmaurice discussed the principle in the framework
of “circumstances justifying non-performance”. He was
not certain whether it was properly classified as a justi-
fication “ab extra by operation of a general rule of inter-
national law”, or “ab intra by virtue of a condition of the
treaty implied in it by international law”.%3> But he was
clear that the principle existed, and indeed he formulated
it very broadly:

By virtue of the principle of reciprocity, and except in the case of the
class of [multilateral treaties of the “integral” type ... where the force
of the obligation is self-existent, absolute and inherent for each party,
irrespective and independently of performance by the others], non-
performance of a treaty obligation by one party to the treaty will, so
long as such non-performance continues, justify an equivalent and
corresponding non-performance by the other party or parties.03¢

His commentary was also clear in regarding this as a gen-
eral principle, not only applicable to treaty obligations:

[T]here is a general international law rule of reciprocity entailing that
the failure of one State to perform its international obligations in a
particular respect will either entitle other States to proceed to a cor-
responding non-performance in relation to that State, or will at any rate
disenéi}tge that State from objecting to such corresponding non-perform-
ance.

The commentary goes on to mention the case concerning
Interpretation of Peace Treaties with Bulgaria, Hungary
and Romania, where 1CJ declined to apply the principle to
a treaty providing for the constitution of an arbitral com-
mission; the wrongful refusal of one party to the dispute
to appoint its own member was held to prevent the consti-
tution of the commission as a whole, on the ground that:

033 Treitel, Remedies for Breach of Contract: A Comparative Account,
pp- 310-311, para. 235; for his review, see pages 245-317 (“defence of
refusal to perform”).

034 See footnote 492 above.

035 Yearbook ... 1959 (see footnote 6 above), pp. 44 and 46.
636 Ibid., p. 46.

037 Ibid., p. 70, para. 102.

The breach of a treaty obligation cannot be remedied by creating a
Commission which is not the kind of Commission contemplated by the
Treaties.%38

This is reminiscent of Czechoslovakia’s attempt, in the
case concerning the Gabcikovo-Nagymaros Project, to
fashion, by way of “approximate application”, a version
of the project favourable to it when faced with Hungary’s
wrongful refusal to proceed. The Court rejected the argu-
ment, holding that Hungary’s breach of the 1977 Treaty
could not be remedied by creating a project which was not
the kind of project contemplated by the Treaty.%3°

323. The Commission did not debate Sir Gerald
Fitzmaurice’s fourth report on the law of treaties, nor did
his successor, Sir Humphrey Waldock, address the issue.
Under his guidance the scope of the 1969 Vienna Con-
vention was narrowed so as to deal with the treaty as an
instrument, leaving to one side most questions of the per-
formance of treaty obligations. These were reserved to the
topic of State responsibility by article 73 of the Vienna
Convention.

324. The issue of the exceptio was addressed by
Mr. Willem Riphagen in the context of countermeasures.
In his fifth report, he proposed as article 8 of part two the
following text:

Subject to articles 11 to 13, the injured State is entitled, by way
of reciprocity, to suspend the performance of its obligations towards
the State which has committed an internationally wrongful act, if such
obligations correspond to, or are directly connected with, the obligation
breached.®40

In the debate, some members pointed to “the fine and
somewhat formalistic distinction between [draft article 8]
and the suspension of the performance of treaty obliga-
tions”.%4! Mr. Gaetano Arangio-Ruiz likewise dealt with
the issue as an aspect of countermeasures, noting that:

038 1. C.J. Reports 1950 (see footnote 34 above), p. 229, cited by
Sir Gerald Fitzmaurice, Yearbook ... 1959 (see footnote 6 above),
p. 71.

639 Or, as the Court actually put it:

“[E]ven if such a principle existed, it could by definition only
be employed within the limits of the treaty in question. In the view
of the Court, Variant C does not meet that cardinal condition with
regard to the 1977 Treaty ...

“It is true that Hungary, in concluding the 1977 Treaty, had
agreed to the damming of the Danube and the diversion of its wa-
ters into the bypass canal. But it was only in the context of a joint
operation and a sharing of its benefits that Hungary had given its
consent. The suspension and withdrawal of that consent constituted
a violation of Hungary’s legal obligations ... but that cannot mean
that Hungary forfeited its basic right to an equitable and reasonable
sharing of the resources of an international watercourse.”

(L.C.J. Reports 1997 (see footnote 51 above), pp. 53—54, paras. 76 and
78)

On the so-called “principle of approximate application”, see Admis-
sibility of Hearings of Petitioners by the Committee on South West
Africa, Advisory Opinion, 1.C.J. Reports 1956, separate opinion of
Sir Hersch Lauterpacht, p. 46, and the discussion by Rosenne, op. cit.,
pp. 95-101.

640 Yearbook . .. 1984, vol. 1T (Part One), document A/CN.4/380, p. 3,
and for the draft commentary, see Yearbook ... 1985, vol. II (Part One),
document A/CN.4/389, pp. 10—11. Draft article 11 as proposed by Mr.
Riphagen excluded the application of article 8 in cases of obligations
arising from multilateral treaties and affecting the collective interests
of the States parties. Draft article 12 was a savings clause dealing with
Jjus cogens.

4 Yearbook ... 1984, vol. 11 (Part Two), p. 103, para. 373.
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The problem here is to see whether practice justifies making a dis-
tinction between such “conventional” measures as treaty suspension
and termination and countermeasures in general, not only for merely
descriptive purposes but in view of the legal regime to be codified or
otherwise adopted by way of progressive development. As well as the
question of so-called reciprocity in general, the issues relating to these
two “conventional” measures—issues connected with the relationship
between the law of treaties and the law of State responsibilit2y—will
require further study before any draft articles are formulated.%*

The Commission decided not to consider reciprocal
measures “as a distinct category of countermeasures” on

the ground that they “did not deserve special treatment”.%43

(iv) Relationship of the exceptio to other procedures

325. As this history suggests, in considering whether to
include the exceptio in chapter V it is first necessary to
ask whether its role is not sufficiently performed by two
other procedures. The first of these is countermeasures.
Almost by definition, where one State has breached a syn-
allagmatic obligation, the other State’s refusal to perform
that obligation will be a legitimate countermeasure, since
it is very unlikely to be disproportionate and may well be
the most appropriate response of all. On the other hand,
the exceptio has a much more limited application than
countermeasures, is not subject to the same limitations
and is a more specific response to a particular breach,
lacking the opprobrium often associated with counter-
measures. A legal system might reject countermeasures,
self-help other than in self-defence and reprisals but still
find a role for the exceptio. Although the Commission has
already rejected the category of reciprocal countermeas-
ures, for reasons which are valid enough in that context,
that rejection does not exclude the possibility of adopting
some version of the exceptio in chapter V of part one—a
possibility the Commission has not yet considered.%**

326. The second alternative procedure is the suspension
of a treaty for breach. Under article 60, paragraph 1, of
the 1969 Vienna Convention, a material breach of a bi-
lateral treaty by one party entitles the other to terminate
the treaty, but also to suspend it in whole or in part. In the
case of a multilateral treaty, the only possibility for a party
aggrieved by a material breach is to suspend the treaty in
its relations with the defaulting State, since termination
is a matter for all the parties to the treaty.%*> Overall the
Convention gives considerable emphasis to suspension of
treaties, no doubt out of a desire to leave open the possi-
bility of a resumption of treaty relations even after a mate-
rial breach.%4¢

%42 Yearbook ... 1991, vol. 11 (Part One), document A/CN.4/440 and
Add.1, p. 14, para. 35.

43 Yearbook ... 1992, vol. 11 (Part Two), p. 23, para. 151.

644 1bid. See also Yearbook ... 1996, vol. 11 (Part Two), p. 67, para.
(1) of the commentary to article 47, footnote 200.

645 See article 60, paragraph 2 (b) and (c). The rather strict provisions
of article 44 on separability do not apply to suspension for breach: see
article 44, paragraph 2, presumably on the ground that a State which
may terminate the whole treaty for breach may suspend less than the
whole. This could however lead to unfair results in practice, if a State
were to suspend those provisions which imposed obligations on it, while
seeking to maintain in force those that gave it rights.

646 1n the case concerning the Gabcikovo-Nagymaros Project, the
Court seems to have taken the view that Hungary suspended the opera-
tion of the 1977 Treaty, apart from any express provision of the 1969
Vienna Convention permitting it to do so. It said:

327. There are, however, still differences between
reliance on the exceptio as a circumstance precluding
wrongfulness, and the suspension of a treaty under article
60 of the 1969 Vienna Convention or its customary law
equivalent. First, article 60 only applies to “material”
breaches, rather narrowly defined, whereas the exceptio
applies to any breach of treaty. Secondly, article 60
allows the suspension of the whole treaty, or (apparently)
any combination of its provisions, whereas the exceptio
only allows non-performance of the same or a closely
related obligation. Thirdly, the exceptio may also be more
readily applied to cases of obligations of simultaneous
performance, given the formal procedure for suspension
in article 65.47 And finally, article 60 is of course only
concerned with the suspension of treaty obligations,
whereas there is no reason to think that the exceptio, as it
is formulated in the Factory at Chorzéw®? dictum, does
not apply to all international obligations whatever their
origin.

(v) Forms of the exceptio distinguished

328. There is thus some, but far from complete, overlap
between the exceptio and the other doctrines discussed,
and this supports the view that—regard being had to
the weight of authority behind it and to its general
good sense—some version of the exceptio ought to be
recognized in chapter V. However, it is necessary here to
distinguish at least two different forms of the exceptio.
One, expressed in the Factory at Chorzéw dictum®*’
and in article 80 of the United Nations Convention on
Contracts for the International Sale of Goods,®° requires
that there be a causal link between the breach of the
obligation by State A and its non-performance by State B.
The second, broader one is concerned with synallagmatic
or interdependent obligations, with each seen as in effect
a counterpart of the other: it is as expressed by Judge
Hudson in Diversion of Water from the Meuse,%! in
article 7.1.3 of the UNIDROIT Principles of International
Commercial Contracts®>? and by Sir Gerald Fitzmaurice
in his reports.®>3 The position taken by the majority in the
Gabcikovo-Nagymaros Project case seems to have been
different again,®>* although still a manifestation of the

“The Court cannot accept Hungary’s argument to the effect that,
in 1989, in suspending and subsequently abandoning the works for
which it was still responsible at Nagymaros and at Dunakiliti, it did
not, for all that, suspend the application of the 1977 Treaty itself

(1.C.J. Reports 1997 (see footnote 51 above), p. 39, para. 48.)

The context suggests that by this it meant that Hungary in substance
attempted to suspend the Treaty, despite its own statements that it was
acting out of necessity (i.e. on the basis of circumstances precluding
wrongfulness). Under article 65 of the 1969 Vienna Convention, sus-
pension (like termination) is a formal act. It is slightly odd to describe
a State as suspending a treaty when («) it has never purported to do so;
and (b) it is not entitled to do so as a matter of law.

%47 On the procedure for invoking circumstances precluding wrong-
fulness, see paragraph 354 below.

648 See footnote 620 above.

049 See paragraph 316 above.
650 See paragraph 321 above.
651 See paragraph 317 above.
652 See paragraph 321 above.
653 See paragraph 322 above.
654 See paragraph 319 above.
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general principle of law that a party cannot be allowed to
benefit from its own wrongful act.

329. Looking first at the broader, synallagmatic idea of
the exceptio, it is clear that this could only be admitted in
chapter V with many qualifications and limitations. These
exceptions would include, in Sir Gerald Fitzmaurice’s
words, multilateral treaties of the “integral” type (i.e.
where performance is not premised on reciprocity).®>> It
could not justify a breach of the rules relating to the use of
force or, more generally, a breach of jus cogens, and could
not stand against any express or clearly implied excluding
effect of the primary rule. It could have no application
to obligations erga omnes, e.g. obligations in the field of
human rights, humanitarian law or international criminal
law, as was recognized by ICJ in the case concerning
Application of the Convention on the Prevention and
Punishment of the Crime of Genocide, where it said that:

Bosnia and Herzegovina was right to point to the erga omnes character
of the obligations flowing from the Genocide Convention ... and the
Parties rightly recognized that in no case could one breach of the Con-
vention serve as an excuse for another.5

It seems that the effect of the exceptio, even in its broader
form, is strictly relative and bilateral: in Mr. Riphagen’s
words, it would be limited to breaches which “correspond
to, or are directly connected with”, the prior breach of the
other party.®%’

330. A statement of the synallagmatic form of the
exceptio, limited in this way, nonetheless presents
difficulties of application, as can be seen from the United
Nations experience with the monitoring of ceasefire
agreements. The difficulties were analysed, for example,
ina 1956 report of Secretary-General Dag Hammarskjold,
dealing with the extent to which breaches of any of the
Middle East armistice agreements of 1949 could be held
to justify a retaliatory breach by the other party (acting
other than in immediate self-defence).®>® The report
referred to “a chain of actions and reactions which,
unless broken, is bound to constitute a threat to peace and
security”, and continued:

[S]ome uncertainty concerning the scope of the obligations of the
armistice agreements has, in my view, served to contribute to the
unfortunate development ...

As a matter of course, each party considers its compliance with the
stipulations of an armistice agreement as conditioned by compliance of
the other party to the agreement ...

Obviously, therefore, the question of reciprocity must be given se-
rious consideration and full clarity sought. The point of greatest sig-
nificance in this context is: to what extent can an infringement of one
or several of the other clauses of an armistice agreement by one party

655 See paragraph 322 above.

056 1 C.J Reports 1997 (see footnote 241 above), p. 258, para. 35. See
also, and more emphatically, the dissenting opinion of Judge Weera-
mantry (ibid., pp. 292-294). The Court went on to hold that nonethe-
less a counterclaim for genocide could be brought under article 80 of
the Rules of Court “in so far [as] the two Parties pursue, with their
respective claims, the same legal aim, namely the establishment of legal
responsibility for violations of the Genocide Convention” (ibid., p. 258,
para. 35).

657 See paragraph 324 above.

958 Official Records of the Security Council, Eleventh Year, Supple-
ment for April, May and June 1956, document S/3596, pp. 30-66, cited
by Rosenne, op. cit., pp. 111-115.

be considered as entitling the other party to act against the cease-fire
clause which is to be found in all the armistice agreements ...

The very logic of the armistice agreements shows that infringements
of other articles cannot serve as a justification for an infringement of
the cease-fire article. If that were not recognized, it would mean that any
one of such infringements might not only nullify the armistice régime,
but in fact put in jeopardy the cease-fire itself. For that reason alone, it
is clear that compliance with the said article can be conditioned only by
similar compliance of the other party.%>

Thus in a context in which there was no strictly causal
nexus between one breach and the other, the Secretary-
General’s view was that only an infringement of a cease-
fire obligation specified in a given article could justify
what would otherwise be an infringement of that article.
Indeed it may be that under the Charter of the United
Nations, any underlying entitlement to use force is termin-
ated on the conclusion of a permanent ceasefire, and that
thereafter the only exception to the ceasefire obligation is
provided by the right of self-defence.®®0

331. The underlying problem is that a broad view of the
exceptio may produce escalating non-compliance, negat-
ing for practical purposes the continuing effect of the obli-
gation. For these reasons the Special Rapporteur is firmly
of the view that the justification for non-compliance with
synallagmatic obligations should be resolved (a) by the
law relating to the suspension or termination of those obli-
gations (which is sufficient to deal with most problems of
treaty obligations); and (b) by the law of countermeasures.
The question then becomes whether the narrower form of
the exceptio, as recognized by the Court in the Factory
at Chorzoéw dictum,%! should be included in chapter V.
There is certainly a case for doing so, both as a matter
of authority or tradition and as a matter of ordinary com-
mon sense. To facilitate debate, the Special Rapporteur
proposes that chapter V should include a provision to the
effect that the wrongfulness of an act of a State is pre-
cluded if it has been prevented from acting in conformity
with the obligation in question as a direct result of a prior
breach of the same or a related international obligation by
another State.662

(c) The so-called “clean hands” doctrine

332. Finally, some brief reference should be made to the
so-called “clean hands” doctrine, which has sometimes
been relied on as a “defence”, or at least as a ground
of inadmissibility of a claim, in State responsibility
cases—mostly, though not always, in the framework of
diplomatic protection. For example, in his dissenting
opinion in Military and Paramilitary Activities in and
against Nicaragua, Judge Schwebel relied on the doctrine
as a subsidiary basis for dismissing Nicaragua’s claim.%%3
The majority did not refer directly to the point.

059 Tbid., pp. 112-113, paras. 12 and 15-18.

660 See the discussion by Lobel and Ratner, “Bypassing the Secu-
rity Council: ambiguous authorizations to use force, cease-fires and
the Iraqi inspection regime”, pp. 144—152, with references to earlier
literature. For the Secretary-General the problem was partly jurisdic-
tional, since his specific authority in the Middle East was to supervise
the armistice agreements as such.

661 See paragraph 316 above.

662 For the proposed provision, see paragraph 358 below.

663 1 C.J. Reports 1986 (see footnote 68 above), pp. 392-394.
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333. The doctrine has hardly been referred to in the
Commission’s previous work on State responsibility. The
Special Rapporteur, Mr. E. V. Garcia Amador, dealt with it
only in relation to “Fault on the part of the alien”, which
is now subsumed in part two, article 42, paragraph 2, as
a basis for limiting the amount of reparation due.®®* To
the extent that “clean hands” may sometimes be a basis
for rejecting a claim of diplomatic protection,®® the
doctrine appears to operate as a ground of inadmissibility
rather than as a circumstance precluding wrongfulness or
responsibility, and it can be left to be dealt with under the
topic of diplomatic protection.

334. Even within the context of diplomatic protection,
the authority supporting the existence of a doctrine of
“clean hands”, whether as a ground of admissibility or
otherwise, is, in Salmon’s words, “fairly long-standing
and divided”.% It deals largely with individuals involved
in slave-trading and breach of neutrality, and in particular
a series of decisions of the United States-Great Britain
Mixed Commission set up under a Convention of 8 Febru-
ary 1853 for the settlement of shipowners’ compensation
claims. According to Salmon, in the cases where the claim
was held inadmissible:

In any event, it appears that these cases are all characterized by the fact
that the breach of international law by the victim was the sole cause
of the damage claimed, [and] that the cause-and-effect relationship
between the damage and the victim's conduct was pure, involving no
wrongful act by the respondent State.

When, on the contrary, the latter has in turn violated international law in
taking repressive action against the applicant, the arbitrators have never
declared the claim inadmissible.%0”

335. Itistrue that legal principles based on the underlying
notion of good faith can play a role in international law.
These include the principle (which underlines the exceptio)
that a State may not rely on its own wrongful conduct, and
the principle ex turpi causa non oritur actio. Such principles
may be capable of generating new legal consequences within
the field of responsibility, as the former appears to have
done in the case concerning the Gabcikovo-Nagymaros
Project.°®® But this does not mean that new and vague
maxims such as the “clean hands” doctrine should be
recognized in chapter V. According to Fitzmaurice:

[A] State which is guilty of illegal conduct may be deprived of the nec-
essary locus standi in judicio for complaining of corresponding illegali-
ties on the part of other States, especially if these were consequential on
or were embarked upon in order to counter its own illegality—in short,

664 Yearbook ...
paras. 16-21.

665 As was the case in two awards cited by Judge Schwebel, I.C.J.
Reports 1986 (see footnote 68 above), pp. 393-394, para. 270: viz. the
Clark claim (1865), in Moore, op. cit., vol. III, pp. 2738-2739, and the
Pelletier claim, Papers relating to the Foreign Relations of the United
States, for the Year 1887 (Washington, Government Printing Office,
1888), p. 607. A similar argument was raised in the Barcelona Trac-
tion case: see 1.C.J. Pleadings, Barcelona Traction, Light and Power
Company, Limited (New Application: 1962), Vol. X, p. 11, but was not
discussed by the Court itself in either phase of that case.

666 Salmon, “Des ‘mains propres’ comme condition de recevabilité
des réclamations internationales”, p. 249.

667 Tbid., p. 259. See also Garcia-Arias, “La doctrine des ‘clean
hands’ en droit international public”, p. 18; and Miaja de la Muela,

“Le role de la condition des mains propres de la personne
lésée dans les réclamations devant les tribunaux internationaux”.

1958, vol. 11, document A/CN.4/111, pp. 53-54,

668 See paragraph 319 above.

were provoked by it. In some cases, the principle of legitimate reprisals
will remove any aspect of illegality from such counter-action.%%

But chapter V is not concerned with such procedural ques-
tions as locus standi, or with the admissibility of claims.
And it is significant that even in the above passage it is not
suggested that the illegal conduct of an injured State (still
less its lack of “clean hands”™) is a distinct circumstance
precluding the wrongfulness of the conduct which caused
injury to that State.

336. For these reasons there is in the Special Rappor-
teur’s view no basis for including the clean hands doctrine
as anew “‘circumstance precluding wrongfulness”, distinct
from the exceptio or from countermeasures. On the con-
trary, the conclusion reached by Rousseau seems still to
be valid: “[I]t is not possible to consider the ‘clean hands’

theory as an institution of general customary law”.670

5. PROCEDURAL AND OTHER INCIDENTS OF INVOKING
CIRCUMSTANCES PRECLUDING WRONGFULNESS

337. The only provision in chapter V which deals with
the incidents or consequences of invoking a circumstance
precluding wrongfulness is article 35. This contrasts
with the rather elaborate provisions in the 1969 Vienna
Convention dealing with the consequences of invoking
a ground for invalidity, termination or suspension of a
treaty. A number of different issues need to be considered,
beginning with article 35 itself.

(a) Compensation for losses in cases where
chapter V is invoked

338. The terms of article 35 have already been set out.%”!
As its title suggests, the article is a reservation as to ques-
tions of possible compensation for damage in certain
cases covered by chapter V. It does not confer any rights
to compensation, although in relation to the two cases not
mentioned, countermeasures and self-defence, by clear
implication it excludes any such rights.

339. The brief commentary to article 35 notes that the
issue of a reservation with respect to damage first arose
in 1979 in the discussion of article 31 dealing with force
majeure. Because such a proviso was relevant to other
provisions of chapter V it was set aside and only recon-
sidered in 1980. Although the possibility of compensa-
tion was argued “forcefully” in connection with the state
of necessity,®’? article 35 was eventually included as “a
reservation in quite general terms”, applicable to all the
circumstances in chapter V except self-defence and coun-
termeasures.%”3 But it was emphasized that the inclusion
of article 35 did not “prejudge any of the questions of
principle that might arise in regard to the matter, either

669 Fitzmaurice, “The general principles of international law
considered from the standpoint of the rule of law, p. 119, quoted by
Judge Schwebel, I.C.J. Reports 1986 (see footnote 68 above), p. 394,
para. 271.

670 Rousseau, Droit international public, p. 177, para. 170.

671 See paragraph 305 above.

72 Yearbook ... 1980, vol. 11 (Part Two), commentary to article 35,
p. 61, para. (3).

673 Ibid., para. (4).
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A/CN.4/496
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A/CN.4/501
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Fourth report on reservations to treaties, by
Mr. Alain Pellet, Special Rapporteur, annex: Bibliography

State responsibility: comments and observations received from
Governments

Nationality in relation to the succession of States: comments and
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Secretariat

Provisional agenda
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Second report on State responsibility, by Mr. James Crawford,
Special Rapporteur

Fourth report on reservations to treaties, by
Mr. Alain Pellet, Special Rapporteur

Second report on unilateral acts of States, by
Mr. Victor Rodriguez Cedefio, Special Rapporteur

Second report on international liability for injurious
consequences arising out of acts not prohibited by
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Nationality in relation to the succession of States: report of the
Working Group
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bis (chapter IV) and 29 to 35 (chapter V)
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1.43[1.1.7], 1.44 [1.2.5],1.4.5[1.2.6], 1.5, 1.5.1 [1.1.9], 1.5.2
[1.2.7],1.5.3[1.2.8] and 1.6

Report of the Working Group on jurisdictional immunities of States
and their property
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A/CN.4/L.587 and
Add.1
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international law (prevention of transboundary damage from
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ABBREVIATIONS
ASEAN Association of South-East Asian Nations
ECE Economic Commission for Europe
FAO Food and Agriculture Organization of the United Nations
GATT General Agreement on Tariffs and Trade
IAEA International Atomic Energy Agency
ICJ International Court of Justice
ICRC International Committee of the Red Cross
ICSID International Centre for Settlement of Investment Disputes
ILO International Labour Organization
ITLOS International Tribunal for the Law of the Sea
NAFO Northwest Atlantic Fisheries Organization
OAS Organization of American States
OECD Organisation for Economic Co-operation and Development
PClJ Permanent Court of International Justice
UNCC United Nations Compensation Commission
UNEP United Nations Environment Programme
UNHCR Office of the United Nations High Commissioner for Refugees
WCO World Customs Organization
WHO World Health Organization
WMO World Meteorological Organization
WTO World Trade Organization
*
* %k
AJIL American Journal of International Law
BYBIL British Year Book of International Law

Collected Courses ...

Eur. Court HR.
I.C.J. Reports

Collected Courses of the Hague Academy of International Law
European Court of Human Rights
ICIJ, Reports of Judgments, Advisory Opinions and Orders

ILM International Legal Materials (Washington, D.C.)
ILR International Law Reports
Iran-U.S. C.T.R. Iran-United States Claims Tribunal Reports

Lapradelle-Politis
Moore, Digest

Moore, History
and Digest

NYIL
PC.I.J, Series A
PC.I.J, Series A/B

Recueil des cours...

RGDIP
UNRIAA

A. de Lapradelle and N. Politis, Recueil des arbitrages internationaux (Paris, Pedone, 1923)
J. B. Moore, Digest of International Law (Washington, D.C.)

J. B. Moore, History and Digest of the International Arbitrations to which the United States
has been a Party (Washington, D.C.)

Netherlands Yearbook of International Law

PClJ, Collection of Judgments (Nos. 1-24: up to and including 1930)

PClJ, Judgments, Orders and Advisory Opinions (Nos. 40-80: beginning in 1931)
Recueil des cours de I’Académie de droit international de la Haye

Revue générale de droit international public

United Nations, Reports of International Arbitral Awards

*
L

In the present volume, the “International Tribunal for the Former Yugoslavia” refers to the International Tribunal

for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991; and the “International Tribunal for Rwanda” refers to the International
Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States between 1 January and 31 December 1994.

*
L

NOTE CONCERNING QUOTATIONS

In quotations, words or passages in italics followed by an asterisk were not italicized in the original text.

Unless otherwise indicated, quotations from works in languages other than English have been translated by the
Secretariat.
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MULTILATERAL INSTRUMENTS CITED IN THE PRESENT VOLUME

Pacific settlement of international disputes

Covenant of the League of Nations

Revised General Act for the Pacific Settlement of International
Disputes (Lake Success, New York, 28 April 1949)

European Convention for the Peaceful Settlement of Disputes
(Strasbourg, 29 April 1957)

Diplomatic and consular relations

Vienna Convention on Diplomatic Relations (Vienna, 18 April 1961)

Vienna Convention on Consular Relations (Vienna, 24 April 1963)

Human rights

Convention on the Prevention and Punishment of the Crime of
Genocide (New York, 9 December 1948)

Convention for the Protection of Human Rights and Fundamental
Freedoms (European Convention on Human Rights)
(Rome, 4 November 1950)

Protocol to the Convention for the Protection of Human Rights and
Fundamental Freedoms (Paris, 20 March 1952)

Protocol No. 11 to the Convention for the Protection of Human
Rights and Fundamental Freedoms, restructuring the control
machinery established thereby (Strasbourg, 11 May 1994)

International Convention on the Elimination of All Forms of Racial
Discrimination (New York, 21 December 1965)
International Covenant on Economic, Social and Cultural Rights

(New York, 16 December 1966)

International Covenant on Civil and Political Rights
(New York, 16 December 1966)

American Convention on Human Rights: “Pact of San José, Costa
Rica” (San José, 22 November 1969)

Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (New York, 10 December 1984)

Nationality and stateless persons
Convention relating to the Status of Refugees (Geneva,

28 July 1951)

Convention relating to the Status of Stateless Persons
(New York, 28 September 1954)

Source

The Covenant of the League
of Nations with a
Commentary Thereon,
Miscellaneous No. 3,
1919 (London, HM
Stationery Office, 1921),

p- 1.

United Nations, Treaty
Series, vol. 71, No. 912,
p. 101.

Ibid., vol. 320, No. 4646,
p. 243.

United Nations, Treaty
Series, vol. 500,
No. 7310, p. 95.

Ibid., vol. 596, No. 8638,
p. 261.

United Nations, Treaty
Series, vol. 78, No. 1021,
p.277.

Ibid., vol. 213, No. 2889,
p.221.

1bid.

Council of Europe,
European Treaty Series,
No. 155.

United Nations, Treaty
Series, vol. 660,
No. 9464, p. 195.

Ibid., vol. 993, No. 14531,
p. 3.

Ibid., vol. 999, No. 14668,
p. 171.

Ibid., vol. 1144, No. 17955,
p. 123.

Ibid., vol. 1465, No. 24841,
p. 85.

United Nations, Treaty
Series, vol. 189,
No. 2545, p. 137.

Ibid., vol. 360, No. 5158,
p. 117.
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Convention on the Reduction of Statelessness (New York,
30 August 1961)

Convention on Reduction of Cases of Multiple Nationality and
Military Obligations in Cases of Multiple Nationality
(Strasbourg, 6 May 1963)

European Convention on Nationality (Strasbourg,
6 November 1997)

Private international law

Convention on Bills of Exchange and Promissory Notes
(The Hague, 23 July 1912)

Convention providing a Uniform Law for Bills of Exchange and
Promissory Notes (Geneva, 7 June 1930)

Convention providing a Uniform Law for Cheques
(Geneva, 19 March 1931)

Convention for the Settlement of Certain Conflicts of Laws in
connection with Cheques (Geneva, 19 March 1931)

European Convention on Mutual Assistance in Criminal Matters
(Strasbourg, 20 April 1959)

Convention concerning the powers of authorities and the law
applicable in respect of the protection of infants
(The Hague, 5 October 1961)

Convention concerning the International Administration of the Estates

of Deceased Persons (The Hague, 2 October 1973)

Convention on the Law Applicable to Matrimonial Property Regimes
(The Hague, 14 March 1978)

Convention on the Law Applicable to Succession to the Estates of
Deceased Persons (The Hague, 1 August 1989)

Narcotic drugs and psychotropic substances

Convention on Psychotropic Substances (Vienna,
21 February 1971)

United Nations Convention against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances (Vienna, 20 December 1988)

International trade and development

General Agreement on Tariffs and Trade (Geneva,
30 October 1947)

Protocol of Provisional Application of the General Agreement on
Tariffs and Trade (Geneva, 30 October 1947)

Customs Convention on the Temporary Importation of Packings
(Brussels, 6 October 1960)

Source

1bid., vol. 989,
No. 14458, p. 175.

Ibid., vol. 634, No. 9065,
p.221.

Council of Europe,
European Treaty Series,
No. 166.

League of Nations, /nterna-
tional Conference for the
Unification of the Law
on Bills of Exchange,
Promissory Notes and
Cheques, Prepara-
tory Documents (C.234.
M.83.1929.11), p. 42.

League of Nations, Treaty
Series, vol. CXLIII,
No. 3313, p. 257.

Ibid., No. 3316, p. 355.

Ibid., No. 3317, p. 407.

United Nations, Treaty
Series, vol. 472,
No. 6841, p. 185.

Ibid., vol. 658, No. 9431,
p. 143.

Hague Conference on
Private International
Law, Collection of
Conventions (1951-
2003), p. 169.

Ibid., p. 227.

Ibid., p. 339.

United Nations, Treaty
Series, vol. 1019,
No. 14956, p. 175.

Ibid., vol. 1582,
No. 27627, p. 95.

United Nations, Treaty
Series, vol. 55,
No. 814, p. 187.

Ibid., p. 308.

Ibid., vol. 473, No. 6861,
p. 131.
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Convention on the Settlement of Investment Disputes between States
and Nationals of other States (Washington, D.C.,
18 March 1965)

Convention on Transit Trade of Land-locked States (New York,
8 July 1965)

Agreement establishing a Food and Fertiliser Technology Centre for
the Asian and Pacific Region (Kawana, 11 June 1969)

Food Aid Convention, 1971 (opened for signature at Washington,
D.C., from 29 March until 3 May 1971)

Customs Convention on Containers, 1972 (Geneva,
2 December 1972)

Convention on the Limitation Period in the International Sale of
Goods (New York, 14 June 1974), as amended by the Protocol
amending the Convention on the Limitation Period in the
International Sale of Goods (Vienna, 11 April 1980)

United Nations Convention on Contracts for the International
Sale of Goods (Vienna, 11 April 1980)

Navigation

Convention on a Code of Conduct for Liner Conferences
(Geneva, 6 April 1974)

International Convention on Arrest of Ships, 1999
(Geneva, 12 March 1999)

Penal matters

European Convention on Extradition (Paris, 13 December 1957)

European Convention on Information on Foreign Law (London,
7 June 1968)

Additional Protocol to the European Convention on Information on
Foreign Law (Strasbourg, 15 March 1978)

Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents
(New York, 14 December 1973)

European Convention on the Suppression of Terrorism (Strasbourg,
27 January 1977)

International Convention Against the Taking of Hostages
(New York, 17 December 1979)

Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation (Rome, 10 March 1988)

Convention on the Safety of United Nations and Associated Personnel
(New York, 9 December 1994)

International Convention for the Suppression of Terrorist Bombings
(New York, 15 December 1997)

Rome Statute of the International Criminal Court (Rome,
17 July 1998)

International Convention for the Suppression of the Financing of
Terrorism (New York, 9 December 1999)

Source

1bid., vol. 575,
No. 8359, p. 159.

1bid., vol. 597,
No. 8641, p. 3.

Ibid., vol. 704,
No. 10100, p. 17.

1bid., vol. 800,
No. 11400, p. 162.

Ibid., vol. 988,
No. 14449, p. 43.

Ibid., vol. 1511,
No. 26121, p. 99.

Ibid., vol. 1489,
No. 25567, p. 3.

United Nations, Treaty
Series, vol. 1334,
No. 22380, p. 15 and
vol. 1365, p. 360.

A/CONE.188/6.

United Nations, Treaty
Series, vol. 359,
No. 5146, p. 273.

1bid., vol. 720, No. 10346,
p. 147.

1bid., vol. 1160,
No. A-10346, p. 529.

1bid., vol. 1035,
No. 15410, p. 167.

Ibid., vol. 1137,
No. 17828, p. 93.

Ibid., vol. 1316,
No. 21931, p. 205.

1bid., vol. 1678,
No. 29004, p. 201.

Ibid., vol. 2051,
No. 35457, p. 363.

1bid., vol. 2149,
No. 37517, p. 256.

A/CONEF.183/9.

Official Records of the
General Assembly, Fifty-
fourth Session, Sup-
plement No. 49, vol. |,
resolution 54/109, annex.
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Law of the sea
Geneva Conventions on the Law of the Sea (Geneva, April 1958)

Convention on the Territorial Sea and the Contiguous Zone
(Geneva, 29 April 1958)

United Nations Convention on the Law of the Sea (Montego Bay,
10 December 1982)

Agreement for the Implementation of the Provisions of the United
Nations Convention on the Law of the Sea of 10 December 1982
relating to the Conservation and Management of
Straddling Fish Stocks and Highly Migratory Fish Stocks
(New York, 4 August 1995)

Law applicable in armed conflict

Conventions respecting the Laws and Customs of War on Land:
Convention II (The Hague, 29 July 1899) and Convention IV
(The Hague, 18 October 1907)

Regulations respecting the Laws and Customs of War on Land
(annexed to the Hague Conventions II of 1899 and IV of 1907)

Convention relative to the Laying of Automatic Submarine Contact
Mines (Convention VIII) (The Hague, 18 October 1907)

Treaty of Peace between the Allied and Associated Powers and
Germany (Treaty of Versailles) (Versailles, 28 June 1919)

Treaty of Peace between the Allied and Associated Powers and Austria
(Peace Treaty of Saint-Germain-en-Laye) (Saint-Germain-en-Laye,
10 September 1919)

Convention relative to the Treatment of Prisoners of War
(Geneva, 27 July 1929)

Geneva Conventions for the protection of war victims (Geneva,
2 August 1949)

Geneva Convention relative to the Treatment of Prisoners of War
(Third Geneva Convention)

Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the protection of victims of
international armed conflicts (Protocol I) and Protocol
Additional to the Geneva Conventions of 12 August 1949,
and relating to the protection of victims of non-international
armed conflicts (Protocol II) (Geneva, 8 June 1977)

Law of treaties

Vienna Convention on the Law of Treaties (Vienna, 23 May 1969)

Vienna Convention on Succession of States in Respect of Treaties
(Vienna, 23 August 1978)

Source

United Nations, Treaty
Series, vol. 516,
No. 7477, p. 205.

Ibid., vol. 1833,
No. 31363, p. 3.

International Fisheries
Instruments with Index
(United Nations publi-
cation, Sales No. E.98.
V.11), sect. I; see also
A/CONF.164/37.

J. B. Scott, ed., The Hague
Conventions and
Declarations of 1899
and 1907, 3rd ed.

(New York, Oxford
University Press, 1918),
p. 100.

Ibid.

Ibid., p. 151.

British and Foreign State
Papers, 1919,
vol. CXII (London,
HM Stationery Office,
1922), p. 1.

Ibid., p. 317.

League of Nations, Treaty
Series,
vol. CXVIIIL,
No. 2734, p. 343.

United Nations, Treaty
Series, vol. 75,
Nos. 970-973, pp. 31
et seq.

1bid., No. 972, p. 135.

Ibid., vol. 1125,
Nos. 17512-17513, pp. 3
and 609.

United Nations, Treaty
Series, vol. 1155,
No. 18232, p. 331.

1bid., vol. 1946,
No. 33356, p. 3.

Annex 191



Multilateral instruments

11

Vienna Convention on the Law of Treaties between States and
International Organizations or between International Organizations
(Vienna, 21 March 1986)

Liability

Convention on Third Party Liability in the Field of Nuclear Energy
(Paris, 29 July 1960)

Convention on International Liability for Damage Caused by Space
Objects (London, Moscow, Washington, D.C., 29 March 1972)

Convention on Civil Liability for Damage Resulting from Activities
Dangerous to the Environment (Lugano, 21 June 1993)

Telecommunications

European Agreement on the Protection of Television Broadcasts
(Strasbourg, 22 June 1960)

Agreement relating to the International Telecommunications Satellite
Organization “INTELSAT” (Washington, D.C., 20 August 1971)

Environment and natural resources

International Convention for the Prevention of Pollution of the Sea by
Oil (London, 12 May 1954)

International Convention relating to Intervention on the High Seas in
Cases of Oil Pollution Casualties (Brussels,
29 November 1969)

Convention for the Prevention of Marine Pollution by Dumping from
Ships and Aircraft (Oslo, 15 February 1972)

Convention on the Prevention of Marine Pollution by Dumping
of Wastes and Other Matter (London, Mexico City, Moscow,
Washington, D.C., 29 December 1972)

International Convention for the Prevention of Pollution from Ships,
1973 (MARPOL Convention) (London, 2 November 1973), as
amended by the Protocol of 1978 (London, 17 February 1978)

Convention on the Protection of the Environment and Protocol
(Stockholm, 19 February 1974)

Convention for the Prevention of Marine Pollution from Land-based
Sources (Paris, 4 June 1974)

Convention for the Protection of the Mediterranean Sea against
Pollution (Barcelona, 16 February 1976)

Protocol for the Protection of the Mediterranean Sea against
Pollution from Land-based Sources (Athens, 17 May 1980)

Convention on the Protection of the Rhine against Pollution from
Chlorides (Bonn, 3 December 1976)

Additional Protocol to the Convention on the Protection of the Rhine
against Pollution from Chlorides (Brussels, 25 September 1991)

Agreement for the Protection of the Rhine against Chemical Pollution
(Bonn, 3 December 1976)

Source

A/CONEFE.129/15.

United Nations, Treaty
Series, vol. 956,
No. 13706, p. 251.

Ibid., vol. 961,
No. 13810, p. 187.

Council of Europe,
FEuropean Treaty Series,
No. 150.

United Nations, Treaty
Series, vol. 546,
No. 7951, p. 247.

1bid., vol. 1220,
No. 19677, p. 21.

United Nations, Treaty
Series, vol. 327,
No. 4714, p. 3.

Ibid., vol. 970,
No. 14049, p. 211.

1bid., vol. 932,
No. 13269, p. 3.

1bid., vol. 1046,
No. 15749, p. 120.

Ibid., vol. 1340,
No. 22484, p. 61.

Ibid., vol. 1092,
No. 16770, p. 279.

Ibid., vol. 1546,
No. 26842, p. 103.

Ibid., vol. 1102,
No. 16908, p. 27.

Ibid., vol. 1328,
No. 22281, p. 105.

1bid., vol. 1404,
No. 23469, p. 59.

Ibid., vol. 1840,
No. A-23469,
p. 372.

1bid., vol. 1124,
No. 17511, p. 375.
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Convention on the Prohibition of Military or any Other Hostile Use of
Environmental Modification Techniques (New York,
10 December 1976)

Kuwait Regional Convention for Cooperation on the Protection of
the Marine Environment from Pollution (Kuwait,
24 April 1978)

Convention on Future Multilateral Cooperation in the Northwest
Atlantic Fisheries (NAFO Convention) (Ottawa, 24 October 1978)

Convention on Long-Range Transboundary Air Pollution (Geneva,
13 November 1979)

Regional Convention for the Conservation of the Environment of
the Red Sea and Gulf of Aden (Jeddah, 14 February 1982)

Vienna Convention for the Protection of the Ozone Layer
(Vienna, 22 March 1985)

ASEAN Agreement on the Conservation of Nature and Natural
Resources (Kuala Lumpur, 9 July 1985)

Convention on Early Notification of a Nuclear Accident
(Vienna, 26 September 1986)

Convention for the Protection of the Natural Resources and
Environment of the South Pacific Region (Noumea,
25 November 1986)

Convention on the Regulation of Antarctic Mineral Resource
Activities (Wellington, 2 June 1988)

Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal (Basel, 22 March 1989)

International Convention on Oil Pollution Preparedness, Response
and Cooperation, 1990 (London, 30 November 1990)

Bamako Convention on the Ban of the Import into Africa and the
Control of Transboundary Movement and Management of
Hazardous Wastes within Africa (Bamako, 30 January 1991)

Convention on Environmental Impact Assessment in a Transboundary
Context (Espoo, 25 February 1991)

Convention on the Protection and Use of Transboundary Watercourses
and International Lakes (Helsinki, 17 March 1992)

Convention on the Transboundary Effects of Industrial Accidents
(Helsinki, 17 March 1992)

Convention on the Protection of the Marine Environment of the Baltic
Sea Area (Helsinki, 9 April 1992)

Source

Ibid., vol. 1108,
No. 17119, p. 151.

1bid., vol. 1140,
No. 17898, p. 133.

1bid., vol. 1135,
No. 17799, p. 369.

1bid., vol. 1302,
No. 21623, p. 217.

UNEP, Selected Multilateral
Treaties in the Field of
the Environment
(Cambridge, Grotius,
1991), vol. 2, p. 144.

United Nations, Treaty
Series, vol. 1513,
No. 26164, p. 293.

UNEDP, Selected Multilateral
Treaties in the Field of
the Environment
(Cambridge, Grotius,
1991), vol. 2, p. 343.

United Nations, Treaty
Series, vol. 1439,
No. 24404, p. 275.

ILM (Washington, D.C.),
vol. 26, No. 1 (January
1987), p. 38.

1bid., vol. 27, No. 4
(July 1988), p. 859.

United Nations, Treaty
Series, vol. 1673,
No. 28911, p. 57.

Ibid., vol. 1891,
No. 32194, p. 51.

Ibid., vol. 2101,
No. 36508, p. 177.

1bid., vol. 1989,
No. 34028, p. 309.

Ibid., vol. 1936,
No. 33207, p. 269.

Ibid., vol. 2105, No. 36605,
p. 457.

United Nations, Law of the
Sea Bulletin,
No. 22 (January 1993),
p. 54.
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United Nations Framework Convention on Climate Change
(New York, 9 May 1992)

Convention on Biological Diversity (Rio de Janeiro,
5 June 1992)

Convention on the Law of the Non-navigational Uses of International
Watercourses (New York, 21 May 1997)

Convention on Access to Information, Public Participation in
Decision-Making and Access to Justice in Environmental Matters
(Aarhus, 25 June 1998)

Fiscal matters

Convention on Mutual Administrative Assistance in Tax Matters
(Strasbourg, 25 January 1988)

General international law

Convention for the Unification of Certain Rules Relating to
International Carriage by Air (Warsaw, 12 October 1929)

Protocol to amend the Convention for the Unification of Certain Rules
Relating to International Carriage by Air (The Hague,
28 September 1955)

Treaty establishing the European Community (Rome,
25 March 1957) as amended by the Treaty on European Union

Antarctic Treaty (Washington, D.C., 1 December 1959)

Protocol on Environmental Protection to the Antarctic Treaty
(Madrid, 4 October 1991)

Indus Waters Treaty, 1960 (Karachi, 19 September 1960)

Declaration on the Neutrality of Laos (Geneva, 23 July 1962)
European Convention on the Protection of the Archaeological Heritage
(London, 6 May 1969)

Convention for the Protection of the World Cultural and Natural
Heritage (Paris, 16 November 1972)

Treaty on European Union (Maastricht Treaty) (Maastricht,
7 February 1992)

Marrakesh Agreement establishing the World Trade Organization
(Marrakesh, 15 April 1994)

Source

United Nations, Treaty
Series, vol. 1771,
No. 30822, p. 107.

1bid., vol. 1760,
No. 30619, p. 79.

Official Records of the
General Assembly,
Fifty-first session, Sup-
plement No. 49, vol. 111,
resolution 51/229, annex.

ECE/CEP/43.

Council of Europe,
European Treaty Series,
No. 127.

League of Nations,
Treaty Series,
vol. CXXXVI],
p. 13.

United Nations, Treaty
Series, vol. 478,
No. 6943, p. 371.

European Union, Selected
Instruments taken from
the Treaties, book 1,
vol. I (Luxembourg,
Office for Official Publi-
cations of the European
Communities, 1995),

p. 101.

United Nations, Treaty
Series, vol. 402,
No. 5778, p. 71.

ILM (Washington, D.C.),
vol. 30, No. 6
(November 1991),

p. 1461.

United Nations, Treaty
Series, vol. 419,
No. 6032, p. 125.

Ibid., vol. 456, No. 6564,
p. 301.

1bid., vol. 788,
No. 11212, p. 227.

Ibid., vol. 1037,
No. 15511, p. 151.

Ibid., vol. 1757,
No. 30615, p. 3.

1bid., vols. 1867-1869,
No. 31874.
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Source
Energy Charter Treaty (Lisbon, 17 December 1994) 1bid., vol. 2080,
No. 36116, p. 100.
Treaty of Amsterdam amending the Treaty on European Union, Official Journal of the Euro-
the Treaties establishing the European Communities and certain pean Communities,
related acts (Amsterdam, 2 October 1997) No. C 340, vol. 40
(10 November 1997),
p- L.
Consolidated version of the Treaty on European Union 1bid., p. 145.
(Amsterdam, 2 October 1997)
Consolidated version of the Treaty establishing the European Ibid., p. 173.

Community (Amsteram, 2 October 1997)
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Chapter I

ORGANIZATION OF THE SESSION

1. The International Law Commission held the first part
of'its fifty-third session from 23 April to 1 June 2001 and
the second part from 2 July to 10 August 2001 at its seat
at the United Nations Office at Geneva.

A. Membership

2. The Commission consists of the following members:

Mr. Emmanuel Akwei ADDO (Ghana)
Mr. Husain AL-BAHARNA (Bahrain)
Mr. Jodo Clemente BAENA SOARES (Brazil)

Mr. Ian BROWNLIE (United Kingdom of Great
Britain and Northern Ireland)

Mr. Enrique CANDIOTI (Argentina)
Mr. James CRAWFORD (Australia)

Mr. Christopher John Robert DUGARD (South
Africa)

Mr. Constantin ECONOMIDES (Greece)
Mr. Nabil ELARABY (Egypt)

Mr. Giorgio Gasa (Italy)

Mr. Zdzislaw GALickl (Poland)

Mr. Raul Ilustre Goco (Philippines)
Mr. Gerhard HAFNER (Austria)

Mr. Qizhi HE (China)

Mr. Mauricio HERDOCIA SACASA (Nicaragua)
Mr. Kamil Ipris (Sudan)

Mr. Jorge ILLUECA (Panama)

Mr. Peter KaBATsI (Uganda)

Mr. Maurice KamTto (Cameroon)

Mr. James Lutabanzibwa KATEKA (United Republic
of Tanzania)

Mr. Mochtar KusuMa-ATMADJA (Indonesia)

Mr. Igor Ivanovich LukasHUK (Russian Federation)
Mr. Teodor Viorel MELESCANU (Romania)

Mr. Djamchid MomTAz (Islamic Republic of Iran)
Mr. Didier OPERTTI BADAN (Uruguay)

Mr. Guillaume PAMBOU-TCHIVOUNDA (Gabon)
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Mr. Alain PELLET (France)

Mr. Pemmaraju Sreenivasa RAO (India)

Mr. Victor RoDRIGUEZ CEDENO (Venezuela)

Mr. Robert RosensTock (United States of America)
Mr. Bernardo SEPULVEDA (Mexico)

Mr. Bruno SiMMA (Germany)

Mr. Peter TomkA (Slovakia)

Mr. Chusei YAMADA (Japan)

B. Officers and the Enlarged Bureau

3. At its 2665th meeting, on 23 April 2001, the Com-
mission elected the following officers:

Chairman: Mr. Peter Kabatsi
First Vice-Chairman: Mr. Gerhard Hafner
Second Vice-Chairman: Mr. Enrique Candioti

Chairman of the Drafting Committee:
Mr. Peter Tomka

Rapporteur: Mr. Qizhi He

4. The Enlarged Bureau of the Commission was com-
posed of the officers of the present session, the previous
Chairgnen of the Commission' and the Special Rappor-
teurs.

5. On the recommendation of the Enlarged Bureau the
Commission set up a Planning Group composed of the
following members: Mr. Gerhard Hafner (Chairman),
Mr. Emmanuel Akwei Addo, Mr. Jodo Clemente
Baena Soares, Mr. Ian Brownlie, Mr. Zdzislaw Galicki,
Mr. Kamil Idris, Mr. Maurice Kamto, Mr. Mochtar
Kusuma-Atmadja, Mr. Alain Pellet, Mr. Robert Rosen-
stock, Mr. Chusei Yamada and Mr. Qizhi He (ex officio).

C. Drafting Committee

6. At its 2666th, 2669th and 2679th meetings, on 24
April, 27 April and 23 May 2001 respectively, the Com-

I'Mr Jodo Clemente Baena Soares, Mr. Zdzislaw Galicki, Mr. Alain
Pellet, Mr. Pemmaraju Sreenivasa Rao and Mr. Chusei Yamada.

2Mr. James Crawford, Mr. Christopher John Robert Dugard,
Mr. Alain Pellet, Mr. Pemmaraju Sreenivasa Rao and Mr. Victor
Rodriguez Cedefio.
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mission established a Drafting Committee, composed of
the following members for the topics indicated:

(a) International liability for injurious consequences
arising out of acts not prohibited by international law
(prevention of transboundary damage from hazardous
activities): Mr. Peter Tomka (Chairman), Mr. Pemmaraju
Sreenivasa Rao (Special Rapporteur), Mr. Jodo Clem-
ente Baena Soares, Mr. lan Brownlie, Mr. Giorgio Gaja,
Mr. Zdzislaw Galicki, Mr. Gerhard Hafner, Mr. Mauri-
cio Herdocia Sacasa, Mr. James Lutabanzibwa Kateka,
Mr. Teodor Viorel Melescanu, Mr. Didier Opertti Badan,
Mr. Victor Rodriguez Cedefio, Mr. Robert Rosenstock,
Mr. Chusei Yamada and Mr. Qizhi He (ex officio);

(b) State responsibility: Mr. Peter Tomka (Chair-
man), Mr. James Crawford (Special Rapporteur), Mr. lan
Brownlie, Mr. Enrique Candioti, Mr. Christopher John
Robert Dugard, Mr. Constantin Economides, Mr. Gior-
gio Gaja, Mr. Zdzislaw Galicki, Mr. Igor Ivanovich Lu-
kashuk, Mr. Djamchid Momtaz, Mr. Guillaume Pambou-
Tchivounda, Mr. Alain Pellet, Mr. Robert Rosenstock,
Mr. Bruno Simma, Mr. Chusei Yamada and Mr. Qizhi He

(ex officio);

(¢) Reservations to treaties: Mr. Peter Tomka (Chair-
man), Mr. Alain Pellet (Special Rapporteur), Mr. Hu-
sain Al-Baharna, Mr. Enrique Candioti, Mr. Constantin
Economides, Mr. Giorgio Gaja, Mr. Gerhard Hafner,
Mr. Maurice Kamto, Mr. Teodor Viorel Melescanu,
Mr. Victor Rodriguez Cedefio, Mr. Robert Rosenstock,
Mr. Bruno Simma and Mr. Qizhi He (ex officio).

7. The Drafting Committee held a total of 34 meetings
on the three topics indicated above.

D. Working groups

8. Atits 2673rd, 2688th and 2695th meetings, on 4 May,
12 July and 25 July 2001 respectively, the Commission
also established the following working groups composed
of the members indicated:

(a) State responsibility:

(i) Commentaries: Mr. Teodor Viorel Melescanu
(Chairman), Mr. Ian Brownlie, Mr. Enrique
Candioti, Mr. James Crawford, Mr. Chris-
topher John Robert Dugard, Mr. Constantin
Economides, Mr. Giorgio Gaja, Mr. Djamchid
Momtaz, Mr. Guillaume Pambou-Tchivounda,
Mr. Bernardo Sepulveda, Mr. Peter Tomka and
Mr. Qizhi He (ex officio);

(i) Outstanding issues: open-ended informal con-
sultations chaired by the Special Rapporteur;

(b) Diplomatic protection: open-ended informal con-
sultations chaired by the Special Rapporteur, Mr. Christo-
pher John Robert Dugard,;

(c) Unilateral acts of States: open-ended working
group chaired by the Special Rapporteur, Mr. Victor
Rodriguez Cedefio.

E. Secretariat

9. Mr. Hans Corell, Under-Secretary-General for Legal
Affairs, the Legal Counsel, represented the Secretary-
General. Mr. Vaclav Mikulka, Director of the Codification
Division of the Office of Legal Affairs, acted as Secretary
to the Commission and, in the absence of the Legal Coun-
sel, represented the Secretary-General. Ms. Mahnoush H.
Arsanjani, Deputy Director of the Codification Division,
acted as Deputy Secretary to the Commission. Mr. George
Korontzis and Mr. Renan Villacis, Legal Officers, and
Mr. Arnold Pronto and Ms. Ruth Khalastchi, Associ-
ate Legal Officers, served as Assistant Secretaries to the
Commission.

F. Agenda

10. At its 2665th meeting, on 23 April 2001, the Com-
mission adopted an agenda for its fifty-third session con-
sisting of the following items:

1. Organization of work of the session.

2. State responsibility.
3. Diplomatic protection.
4

Unilateral acts of States.

W

Reservations to treaties.

6. International liability for injurious consequences arising out
of acts not prohibited by international law (prevention of trans-
boundary damage from hazardous activities).

7. Programme, procedures and working methods of the Commission,
and its documentation.

8. Cooperation with other bodies.
9. Date and place of the fifty-fourth session.

10. Other business.
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other provisions of these articles” is a reference, inter
alia, to article 23 (Force majeure), which might affect the
question of responsibility. The phrase also draws attention
to the fact that other provisions of the draft articles may
be relevant to the State committing the act in question,
and that chapter IV in no way precludes the issue of its
responsibility in that regard.

(3) Thirdly, article 19 preserves the responsibility “of
any other State” to whom the internationally wrongful
conduct might also be attributable under other provisions
of the articles.

(4) Thus, article 19 is intended to avoid any contrary in-
ference in respect of responsibility which may arise from
primary rules, precluding certain forms of assistance, or
from acts otherwise attributable to any State under chap-
ter II. The article covers both the implicated and the acting
State. It makes it clear that chapter IV is concerned only
with situations in which the act which lies at the origin
of the wrong is an act committed by one State and not by
the other. If both States commit the act, then that situation
would fall within the realm of co-perpetrators, dealt with
in chapter II.

CHAPTER V

CIRCUMSTANCES PRECLUDING
WRONGFULNESS

Commentary

(1) Chapter V sets out six circumstances precluding the
wrongfulness of conduct that would otherwise not be in
conformity with the international obligations of the State
concerned. The existence in a given case of a circumstance
precluding wrongfulness in accordance with this chapter
provides a shield against an otherwise well-founded claim
for the breach of an international obligation. The six cir-
cumstances are: consent (art. 20), self-defence (art. 21),
countermeasures (art. 22), force majeure (art. 23), dis-
tress (art. 24) and necessity (art. 25). Article 26 makes it
clear that none of these circumstances can be relied on if
to do so would conflict with a peremptory norm of gen-
eral international law. Article 27 deals with certain conse-
quences of the invocation of one of these circumstances.

(2) Consistent with the approach of the present arti-
cles, the circumstances precluding wrongfulness set out
in chapter V are of general application. Unless otherwise
provided,>*> they apply to any internationally wrongful
act whether it involves the breach by a State of an obliga-
tion arising under a rule of general international law, a
treaty, a unilateral act or from any other source. They do
not annul or terminate the obligation; rather they provide
a justification or excuse for non-performance while the
circumstance in question subsists. This was emphasized
by ICJ in the Gabcikovo-Nagymaros Project case. Hunga-
ry sought to argue that the wrongfulness of its conduct in
discontinuing work on the Project in breach of its obliga-

305 For example, by a treaty to the contrary, which would constitute a
lex specialis under article 55.

tions under the Treaty on the Construction and Operation
of the Gabcikovo-Nagymaros Barrage System was pre-
cluded by necessity. In dealing with the Hungarian plea,
the Court said:

The state of necessity claimed by Hungary—supposing it to have been
established—thus could not permit of the conclusion that ... it had acted
in accordance with its obligations under the 1977 Treaty or that those
obligations had ceased to be binding upon it. It would only permit the
affirmation that, under the circumstances, Hungary would not incur
international responsibility by acting as it did.300

Thus a distinction must be drawn between the effect of
circumstances precluding wrongfulness and the termina-
tion of the obligation itself. The circumstances in chap-
ter V operate as a shield rather than a sword. As Fitzmau-
rice noted, where one of the circumstances precluding
wrongfulness applies, “the non-performance is not only
justified, but ‘looks towards’ a resumption of performance
so soon as the factors causing and j7ustifying the non-per-
formance are no longer present”.3¢

(3) This distinction emerges clearly from the decisions
of international tribunals. In the “Rainbow Warrior” ar-
bitration, the tribunal held that both the law of treaties
and the law of State responsibility had to be applied, the
former to determine whether the treaty was still in force,
the latter to determine what the consequences were of
any breach of the treaty while it was in force, including
the question whether the wrongfulness of the conduct in
question was precluded.3%8 In the Gabcikovo-Nagymaros
Project case, the Court noted that:

[E]ven if a state of necessity is found to exist, it is not a ground for the
termination of a treaty. It may only be invoked to exonerate from its
responsibility a State which has failed to implement a treaty. Even if
found justified, it does not terminate a Treaty; the Treaty may be inef-
fective as long as the condition of necessity continues to exist; it may in
fact be dormant, but—unless the parties by mutual agreement terminate
the treaty—it continues to exist. As soon as the state of necessity ceases
to exist, the duty to comply with treaty obligations revives.

(4) While the same facts may amount, for example, to
force majeure under article 23 and to a supervening im-
possibility of performance under article 61 of the 1969
Vienna Convention, the two are distinct. Force majeure
justifies non-performance of the obligation for so long as
the circumstance exists; supervening impossibility justi-
fies the termination of the treaty or its suspension in ac-
cordance with the conditions laid down in article 61. The
former operates in respect of the particular obligation, the
latter with respect to the treaty which is the source of that
obligation. Just as the scope of application of the two doc-
trines is different, so is their mode of application. Force
majeure excuses non-performance for the time being, but
a treaty is not automatically terminated by supervening
impossibility: at least one of the parties must decide to
terminate it.

(5) The concept of circumstances precluding wrong-
fulness may be traced to the work of the Preparatory

306 Gab¢ikovo-Nagymaros Project (see footnote 27 above), p. 39,
para. 48.

307 Yearbook ... 1959, vol. 11, p. 41, document A/CN.4/120.

308 “Rainbow Warrior” (see footnote 46 above), pp. 251-252,
para. 75.

309 Gabcikovo-Nagymaros Project (see footnote 27 above), p. 63,
para. 101; see also page 38, para. 47.
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Committee of the 1930 Hague Conference. Among its
Bases of discussion,31? it listed two “[c]ircumstances un-
der which States can decline their responsibility”, self-de-
fence and reprisals.>!! It considered that the extent of a
State’s responsibility in the context of diplomatic protec-
tion could also be affected by the “provocative attitude”
adopted by the injured person (Basis of discussion No.
19) and that a State could not be held responsible for dam-
age caused by its armed forces “in the suppression of an
insurrection, riot or other disturbance” (Basis of discus-
sion No. 21). However, these issues were not taken to any
conclusion.

(6) The category of circumstances precluding wrongful-
ness was developed by ILC in its work on international re-
sponsibility for injuries to aliens’'? and the performance
of treaties.?!? In the event, the subject of excuses for the
non-performance of treaties was not included within the
scope of the 1969 Vienna Convention.3!'# It is a matter for
the law on State responsibility.

(7) Circumstances precluding wrongfulness are to be
distinguished from other arguments which may have the
effect of allowing a State to avoid responsibility. They
have nothing to do with questions of the jurisdiction of
a court or tribunal over a dispute or the admissibility of a
claim. They are to be distinguished from the constituent
requirements of the obligation, i.e. those elements which
have to exist for the issue of wrongfulness to arise in the
first place and which are in principle specified by the ob-
ligation itself. In this sense the circumstances precluding
wrongfulness operate like defences or excuses in internal
legal systems, and the circumstances identified in chap-
ter V are recognized by many legal systems, often under
the same designation.”!> On the other hand, there is no
common approach to these circumstances in internal law,
and the conditions and limitations in chapter V have been
developed independently.

(8) Just as the articles do not deal with questions of the
jurisdiction of courts or tribunals, so they do not deal with
issues of evidence or the burden of proof. In a bilateral
dispute over State responsibility, the onus of establish-
ing responsibility lies in principle on the claimant State.
Where conduct in conflict with an international obligation
is attributable to a State and that State seeks to avoid its
responsibility by relying on a circumstance under chapter
V, however, the position changes and the onus lies on that
State to justify or excuse its conduct. Indeed, it is often the
case that only that State is fully aware of the facts which
might excuse its non-performance.

310 Yearbook ... 1956, vol. 11, pp. 219-225, document A/CN.4/96.

3 pbid., pp. 224-225. Issues raised by the Calvo clause and the
exhaustion of local remedies were dealt with under the same heading.

312 Yearbook ... 1958, vol. I, p. 72. For the discussion of the
circumstances by Special Rapporteur Garcia Amador, see his first re-
port on State responsibility, Yearbook ... 1956, vol. 11, pp. 203-209,
document A/CN.4/96, and his third report on State responsibility,
Yearbook ... 1958, vol. 11, pp. 50-55, document A/CN.4/111.

313 See the fourth report on the law of treaties of Special Rappor-
teur Fitzmaurice (footnote 307 above), pp. 44—47, and his comments,
ibid., pp. 63-74.

314 See article 73 of the Convention.

315 See the comparative review by C. von Bar, The Common Euro-
pean Law of Torts (Oxford University Press, 2000), vol. 2, pp. 499—
592.

(9) Chapter V sets out the circumstances precluding
wrongfulness presently recognized under general inter-
national law.3'® Certain other candidates have been ex-
cluded. For example, the exception of non-performance
(exceptio inadimpleti contractus) is best seen as a specific
feature of certain mutual or synallagmatic obligations and
not a circumstance precluding wrongfulness.?!” The prin-
ciple that a State may not benefit from its own wrongful
act is capable of generating consequences in the field of
State responsibility but it is rather a general principle than
a specific circumstance precluding wrongfulness.>!8 The
so-called “clean hands” doctrine has been invoked princi-
pally in the context of the admissibility of claims before
international courts and tribunals, though rarely applied.
It also does not need to be included here.3!°

Article 20. Consent

Valid consent by a State to the commission of a
given act by another State precludes the wrongfulness
of that act in relation to the former State to the extent
that the act remains within the limits of that consent.

Commentary

(1) Article 20 reflects the basic international law princi-
ple of consent in the particular context of Part One. In ac-
cordance with this principle, consent by a State to particu-
lar conduct by another State precludes the wrongfulness
of that act in relation to the consenting State, provided the
consent is valid and to the extent that the conduct remains
within the limits of the consent given.

(2) It is a daily occurrence that States consent to con-
duct of other States which, without such consent, would
constitute a breach of an international obligation. Simple
examples include transit through the airspace or internal
waters of a State, the location of facilities on its terri-
tory or the conduct of official investigations or inquiries
there. But a distinction must be drawn between consent in
relation to a particular situation or a particular course of

316 For the effect of contribution to the injury by the injured State or
other person or entity, see article 39 and commentary. This does not pre-
clude wrongfulness but is relevant in determining the extent and form
of reparation.

317.Cf. Diversion of Water from the Meuse, Judgment, 1937, BC.LJ.,
Series A/B, No. 70, p. 4, especially at pp. 50 and 77. See also the
fourth report on the law of treaties of Special Rapporteur Fitzmaurice
(footnote 307 above), pp. 43—47; D. W. Greig, “Reciprocity, proportion-
ality and the law of treaties”, Virginia Journal of International Law,
vol. 34 (1994), p. 295; and for a comparative review, G. H. Treitel,
Remedies for Breach of Contract: A Comparative Account (Oxford,
Clarendon Press, 1988), pp. 245-317. For the relationship between the
exception of non-performance and countermeasures, see below, para-
graph (5) of commentary to Part Three, chap. II.

318 See, e.g., Factory at Chorzow, Jurisdiction (footnote 34 above),
p- 31; cf. Gabcikovo-Nagymaros Project (footnote 27 above), p. 67,
para. 110.

319Gee J. J. A. Salmon, “Des ‘mains propres’ comme condition
de recevabilité¢ des réclamations internationales”, Annuaire frangais
de droit international, vol. 10 (1964), p. 225; A. Miaja de la Muela,
“Le r6le de la condition des mains propres de la personne 1ésée dans
les réclamations devant les tribunaux internationaux”, Mélanges offerts
a Juraj Andrassy (The Hague, Martinus Nijhoff, 1968), p. 189, and
the dissenting opinion of Judge Schwebel in Military and Paramilitary
Activities in and against Nicaragua (footnote 36 above), pp. 392-394.
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Documents

A/CN.4/512

A/CN.4/513

A/CN.4/514 [and
Corr.1]

A/CN.4/515 and
Add.1-3

A/CN.4/516

A/CN.4/517 and Add.1
A/CN.4/518 and
Add.1-3

A/CN.4/519

A/CN.4/L.601 [and
Corr.1 and 2]

A/CN.4/L.602/Rev.1

A/CN.4/L.603 [and
Corr.1 and 2]

A/CN.4/L.604

A/CN.4/L.605

A/CN.4/L.606 and
Add.1-2

CHECKLIST OF DOCUMENTS OF THE FIFTY-THIRD SESSION

Title

Provisional agenda

Topical summary, prepared by the Secretariat, of the discussion in the
Sixth Committee on the report of the Commission during the
fifty-fifth session of the General Assembly

Second report on diplomatic protection, by Mr. John R. Dugard, Special
Rapporteur

State responsibility: comments and observations received from
Governments

International liability for injurious consequences arising out of acts not
prohibited by international law (prevention of transboundary damage
from hazardous activities): comments and observations received from
Governments

Fourth report on State responsibility, by Mr. James Crawford, Special
Rapporteur

Sixth report on reservations to treaties, by Mr. Alain Pellet, Special
Rapporteur

Fourth report on unilateral acts of States, by Mr. Victor Rodriguez Cedefio,

Special Rapporteur

International liability for injurious consequences arising out of acts not
prohibited by international law (prevention of transboundary damage
from hazardous activities). Draft preamble and draft articles adopted
by the Drafting Committee on second reading

State responsibility. Titles and texts of the draft articles adopted by the
Drafting Committee on second reading

Reservations to treaties. Titles and texts of the draft guidelines adopted
by the Drafting Committee: guidelines 2.2.1, 2.2.2 [2.2.3],2.2.3
[2.2.4],2.3.1,2.3.2,2.3.3,2.3.4,2.43,2.44 [2.4.5],2.4.5[2.4.4],
2.4.6[2.4.7] and 2.4.7 [2.4.8]

Draft report of the International Law Commission on the work of
ts fifty-third session: chapter I (Organization of the session)

Idem: chapter II (Summary of the work of the Commission at its
fifty-third session)

Idem: chapter III (Specific issues on which comments would be of
particular interest to the Commission)

209

Observations and references

Mimeographed. For agenda as
adopted, see p. 16, para. 10 above.

Mimeographed.

Reproduced in Yearbook ... 2001,
vol. II (Part One).

Idem.

Idem.

Idem.

Idem.

Idem.

Reproduced in Yearbook ... 2001,
vol. I, summary record of the
2675th meeting (para. 3).

Mimeographed. For the final text,
see p. 26 above.

Reproduced in Yearbook ... 2001,
vol. I, summary record of the
2694th meeting (para. 1).

Mimeographed. For the adopted text,
see Official Records of the General
Assembly, Fifty-sixth session,
Supplement No. 10 (A/56/10). For
the final text, see p. 15 above.

Idem, see p. 17 above.

Idem, see p. 18 above.
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Documents Title Observations and references
A/CN.4/L.607 and Idem: chapter IV (International liability for injurious consequences Idem, see p. 144 above.
Add.1 [and Corr.1] arising out of acts not prohibited by international law (prevention

of transboundary damage from hazardous activities))

A/CN.4/L.608 [and Idem: chapter V (State responsibility) Idem, see p. 20 above.
Corr.1] and Add.1
[and Corr.1] and

Add. 2-10
A/CN.4/L.609 and Idem: chapter VI (Reservations to treaties) Idem, see p.171 above.

Add.1-5
A/CN.4/L.610 Idem: chapter VII (Diplomatic protection) Idem, see p. 196 above.
A/CN.4/L.611 Idem: chapter VIII (Unilateral acts of States) Idem, see p. 202 above.
A/CN.4/L.612 Idem: chapter IX (Other decisions and conclusions of Idem, see p. 206 above.

the Commission)

A/CN.4/SR.2665 Provisional summary records of the 2665th to 2710th meetings Mimeographed. The final text

A/CN.4/SR.2710 appears in Yearbook ... 2001,

vol. L.

Annex 191





