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Synopsis

Background: Representatives of hundreds of Americans killed in Iran-sponsored terrorist attacks brought action against Islamic
Republic of Iran under the Terrorism Risk Insurance Act (TRIA) and the Iran Threat Reduction and Syria Human Rights Act of
2012, seeking turnover of $1.75 billion in assets based unpaid compensatory damages judgments against Iran stemming from
terrorist attacks. The United States District Court for the Southern District of New York, Katherine B. Forrest, J., 2013 WL
1155576, granted summary judgment to plaintiffs, and denied reconsideration, 2013 WL 2246790. Defendant appealed. The
United States Court of Appeals for the Second Circuit, John M. Walker, Jr., Circuit Judge, 758 F.3d 185, affirmed. Certiorari
was granted.

The Supreme Court, Justice Ginsburg, held that the Iran Threat Reduction and Syria Human Rights Act of 2012 does not offend
separation-of-powers principles.

Affirmed.
Justice Thomas joined in part.

Chief Justice Roberts filed a dissenting opinion, in which Justice Sotomayor joined.

#1314 Syllabus

American nationals may seek money damages from state sponsors of terrorism in the courts of the United States. See 28 U.S.C.
§ 1605A. Prevailing plaintiffs, however, often face practical and legal difficulties enforcing their judgments. To place beyond
dispute the availability of certain assets for satisfaction of judgments rendered in terrorism cases against Iran, Congress enacted
the Iran Threat Reduction and Syria Human Rights Act of 2012. As relevant here, the Act makes a designated set of assets
available to satisfy the judgments underlying a consolidated enforcement proceeding which the statute identifies by the District
Court's docket number. 22 U.S.C. § 8772. Section 8772(a)(2) requires a court, before allowing execution against these assets,
to determine, *1315 inter alia, “whether Iran holds equitable title to, or the beneficial interest in, the assets.”

Respondents—more than 1,000 victims of Iran-sponsored acts of terrorism, their estate representatives, and surviving family
members—rank within 16 discrete groups, each of which brought suit against Iran. To enforce judgments they obtained by
default, the 16 groups moved for turnover of about $1.75 billion in bond assets held in a New York bank account—assets that,
respondents alleged, were owned by Bank Markazi, the Central Bank of Iran. The turnover proceeding began in 2008. In 2012,
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the judgment holders updated their motions to include execution claims under § 8772. Bank Markazi maintained that § 8772
could not withstand inspection under the separation-of-powers doctrine, contending that Congress had usurped the judicial role
by directing a particular result in the pending enforcement proceeding. The District Court disagreed, concluding that § 8772
permissibly changed the law applicable in a pending litigation.

The Second Circuit affirmed.
Held : Section 8772 does not violate the separation of powers. Pp. 1322 — 1329.

(a) Article IIT of the Constitution establishes an independent Judiciary with the “province and duty ... to say what the law is” in
particular cases and controversies. Marbury v. Madison, 1 Cranch 137,177,2 L.Ed. 60. Necessarily, that endowment of authority
blocks Congress from “requir[ing] federal courts to exercise the judicial power in a manner that Article III forbids.” Plaut v.
Spendthrift Farm, Inc., 514 U.S. 211, 218, 115 S.Ct. 1447, 131 L.Ed.2d 328. Although Article IIT bars Congress from telling a
court how to apply pre-existing law to particular circumstances, Robertson v. Seattle Audubon Soc., 503 U.S. 429, 438-439, 112
S.Ct. 1407, 118 L.Ed.2d 73, Congress may amend a law and make the amended prescription retroactively applicable in pending
cases, Landgraf v. USI Film Products, 511 U.S. 244, 267-268, 114 S.Ct. 1483, 128 L.Ed.2d 229; United States v. Schooner
Peggy, 1 Cranch 103, 110, 2 L.Ed. 49. In United States v. Klein, 13 Wall. 128, 146, 20 L.Ed. 519, this Court enigmatically
observed that Congress may not “prescribe rules of decision to the Judicial Department ... in [pending] cases.” More recent
decisions have clarified that Klein does not inhibit Congress from “amend[ing] applicable law.” Robertson, 503 U.S., at 441,
112 S.Ct. 1407; Plaut, 514 U.S., at 218, 115 S.Ct. 1447. Section 8772 does just that: It requires a court to apply a new legal
standard in a pending postjudgment enforcement proceeding. No different result obtains because, as Bank Markazi argues, the
outcome of applying § 8772 to the facts in the proceeding below was a “foregone conclusio[n].” Brief for Petitioner 47. A
statute does not impinge on judicial power when it directs courts to apply a new legal standard to undisputed facts. See Pope
v. United States, 323 U.S. 1, 11, 65 S.Ct. 16, 89 L.Ed. 3. Pp. 1322 — 1326.

(b) Nor is § 8772 invalid because, as Bank Markazi further objects, it prescribes a rule for a single, pending case identified by
caption and docket number. The amended law upheld in Robertson also applied to cases identified in the statute by caption and
docket number. 503 U.S., at 440, 112 S.Ct. 1407. Moreover, § 8772 is not an instruction governing one case only: It facilitates
execution of judgments in 16 suits. While consolidated for administrative purposes at the execution stage, the judgment-
execution claims were not independent of the original actions for damages and each retained its separate character. In any event,
the Bank's argument rests on the flawed assumption that legislation must be generally applicable. See *1316 Plaut, 514 U.S.,
at 239, n. 9, 115 S.Ct. 1447. This Court and lower courts have upheld as a valid exercise of Congress' legislative power laws
governing one or a very small number of specific subjects. Pp. 1322 — 1326.

(c) Adding weight to this decision, § 8772 is an exercise of congressional authority regarding foreign affairs, a domain in which
the controlling role of the political branches is both necessary and proper. Measures taken by the political branches to control the
disposition of foreign-state property, including blocking specific foreign-state assets or making them available for attachment,
have never been rejected as invasions upon the Article III judicial power. Cf. Dames & Moore v. Regan, 453 U.S. 654, 674, 101
S.Ct. 2972, 69 L.Ed.2d 918. Notably, before enactment of the Foreign Sovereign Immunities Act, the Executive regularly made
case-specific determinations whether sovereign immunity should be recognized, and courts accepted those determinations as
binding. See, e.g., Republic of Austria v. Altmann, 541 U.S. 677, 689-691, 124 S.Ct. 2240, 159 L.Ed.2d 1. This practice, too,
was never perceived as an encroachment on the federal courts' jurisdiction. Dames & Moore, 453 U.S., at 684685, 101 S.Ct.
2972. Pp. 1327 — 1329.

758 F.3d 185, affirmed.

GINSBURG, J., delivered the opinion of the Court, in which KENNEDY, BREYER, ALITO, and KAGAN, JJ., joined, and in
all but Part II-C of which THOMAS, J., joined. ROBERTS, C.J., filed a dissenting opinion, in which SOTOMAYOR, J., joined.
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Opinion
Justice GINSBURG delivered the opinion of the Court. :

A provision of the Iran Threat Reduction and Syria Human Rights Act of 2012, 22 U.S.C. § 8772, makes available for
postjudgment execution a set of assets held at a New York bank for Bank Markazi, the Central Bank of Iran. The assets would
partially satisfy judgments gained in separate actions by over 1,000 victims of terrorist acts sponsored by Iran. The judgments

*1317 remain unpaid. Section 8772 is an unusual statute: It designates a particular set of assets and renders them available to
satisfy the liability and damages judgments underlying a consolidated enforcement proceeding that the statute identifies by the
District Court's docket number. The question raised by petitioner Bank Markazi: Does § 8772 violate the separation of powers
by purporting to change the law for, and directing a particular result in, a single pending case?

Section 8772, we hold, does not transgress constraints placed on Congress and the President by the Constitution. The statute, we
point out, is not fairly portrayed as a “one-case-only regime.” Brief for Petitioner 27. Rather, it covers a category of postjudgment
execution claims filed by numerous plaintiffs who, in multiple civil actions, obtained evidence-based judgments against Iran
together amounting to billions of dollars. Section 8772 subjects the designated assets to execution “to satisfy any judgment”
against Iran for damages caused by specified acts of terrorism. § 8772(a)(1) (emphasis added). Congress, our decisions make
clear, may amend the law and make the change applicable to pending cases, even when the amendment is outcome determinative.

Adding weight to our decision, Congress passed, and the President signed, § 8772 in furtherance of their stance on a matter
of foreign policy. Action in that realm warrants respectful review by courts. The Executive has historically made case-specific
sovereign-immunity determinations to which courts have deferred. And exercise by Congress and the President of control over
claims against foreign governments, as well as foreign-government-owned property in the United States, is hardly a novelty.
In accord with the courts below, we perceive in § 8772 no violation of separation-of-powers principles, and no threat to the
independence of the Judiciary.

A

We set out here statutory provisions relevant to this case. American nationals may file suit against state sponsors of terrorism in
the courts of the United States. See 28 U.S.C. § 1605A. Specifically, they may seek “money damages ... against a foreign state
for personal injury or death that was caused by” acts of terrorism, including “torture, extrajudicial killing, aircraft sabotage,
hostage taking, or the provision of material support” to terrorist activities. § 1605A(a)(1). This authorization—known as the
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“terrorism exception”—is among enumerated exceptions prescribed in the Foreign Sovereign Immunities Act of 1976 (FSIA)

to the general rule of sovereign immunity. !

Victims of state-sponsored terrorism, like others proceeding under an FSIA exception, may obtain a judgment against a foreign
state on “establish[ing] [their] claim[s] ... by evidence satisfactory to the court.” § 1608(e). After gaining a judgment, however,
plaintiffs proceeding under the terrorism exception “have often faced practical and legal difficulties” at the *1318 enforcement
stage. Brief for United States as Amicus Curiae 2. Subject to stated exceptions, the FSIA shields foreign-state property from
execution. § 1609. When the terrorism exception was adopted, only foreign-state property located in the United States and “used
for a commercial activity” was available for the satisfaction of judgments. § 1610(a)(7), (b)(3). Further limiting judgment-
enforcement prospects, the FSIA shields from execution property “of a foreign central bank or monetary authority held for its
own account.” § 1611(b)(1).

To lessen these enforcement difficulties, Congress enacted the Terrorism Risk Insurance Act of 2002 (TRIA), which authorizes
execution of judgments obtained under the FSIA's terrorism exception against “the blocked assets of [a] terrorist party (including
the blocked assets of any agency or instrumentality of that terrorist party).” § 201(a), 116 Stat. 2337, note following 28 U.S.C. §
1610. A “blocked asset” is any asset seized by the Executive Branch pursuant to either the Trading with the Enemy Act (TWEA),
40 Stat. 411, 50 U.S.C.App. | et seq., or the International Emergency Economic Powers Act (IEEPA), 91 Stat. 1625, 50 U.S.C.
§ 1570 et seq. See TRIA § 201(d)(2). Both measures, TWEA and IEEPA, authorize the President to freeze the assets of “foreign
enemy state[s]” and their agencies and instrumentalities. Brief for United States as Amicus Curiae 25. These blocking regimes
“put control of foreign assets in the hands of the President so that he may dispose of them in the manner that best furthers the

United States' foreign-relations and national-security interests.” /bid. (internal quotation marks omitted). 2

Invoking his authority under the IEEPA, the President, in February 2012, issued an Executive Order blocking “[a]ll property
and interests in property of any Iranian financial institution, including the Central Bank of Iran, that are in the United States.”

Exec. Order No. 13599, 3 CFR 215 (2012 Comp.). The availability of these assets for execution, however, was contested. 3

To place beyond dispute the availability of some of the Executive Order No. 13599-blocked assets for satisfaction of judgments
rendered in terrorism cases, Congress passed the statute at issue here: § 502 of the Iran Threat Reduction and Syria Human
Rights Act of 2012, 126 Stat. 1258, 22 U.S.C. § 8772. Enacted as a freestanding measure, not as an amendment to the FSIA

or the TRIA,4 § 8772 provides that, if a court makes specified findings, “a financial asset ... shall be subject to execution ...
in order to satisfy *1319 any judgment to the extent of any compensatory damages awarded against Iran for damages for
personal injury or death caused by” the acts of terrorism enumerated in the FSIA's terrorism exception. § 8772(a)(1). Section
8772(b) defines as available for execution by holders of terrorism judgments against Iran “the financial assets that are identified
in and the subject of proceedings in the United States District Court for the Southern District of New York in Peterson et al.
v. Islamic Republic of Iran et al., Case No. 10 Civ. 4518(BSJ)(GWG), that were restrained by restraining notices and levies
secured by the plaintiffs in those proceedings.”

Before allowing execution against an asset described in § 8772(b), a court must determine that the asset is:
“(A) held in the United States for a foreign securities intermediary doing business in the United States;
“(B) a blocked asset (whether or not subsequently unblocked) ...; and

“(C) equal in value to a financial asset of Iran, including an asset of the central bank or monetary authority of the Government
of Iran....” § 8772(a)(1).

In addition, the court in which execution is sought must determine “whether Iran holds equitable title to, or the beneficial
interest in, the assets ... and that no other person possesses a constitutionally protected interest in the assets ... under the Fifth
Amendment to the Constitution of the United States.” § 8772(a)(2).
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B

Respondents are victims of Iran-sponsored acts of terrorism, their estate representatives, and surviving family members. See
App. to Pet. for Cert. 52a—53a; Brief for Respondents 6. Numbering more than 1,000, respondents rank within 16 discrete
groups, each of which brought a lawsuit against Iran pursuant to the FSIA's terrorism exception. App. to Brief for Respondents

la—2a. All of the suits were filed in United States District Court for the District of Columbia. Upon finding a clear evidentiary
basis for Iran's liability to each suitor, the court entered judgments by default. See, e.g., Peterson v. Islamic Republic of Iran,
264 F.Supp.2d 46, 49 (2003). The majority of respondents sought redress for injuries suffered in connection with the 1983

bombing of the U.S. Marine barracks in Beirut, Lebanon. *1320 App. to Pet. for Cert. 21a. 6 “Together, [respondents] have

obtained billions of dollars in judgments against Iran, the vast majority of which remain unpaid.” /d., at 53a. 7 The validity of
those judgments is not in dispute. Id., at 55a.

To enforce their judgments, the 16 groups of respondents first registered them in the United States District Court for the Southern
District of New York. See 28 U.S.C. § 1963 (“A judgment ... may be registered ... in any other district.... A judgment so
registered shall have the same effect as a judgment of the district court of the district where registered and may be enforced in
like manner.”). They then moved under Federal Rule of Civil Procedure 69 for turnover of about $1.75 billion in bond assets
held in a New York bank account—assets that, respondents alleged, were owned by Bank Markazi. See App. to Pet. for Cert.

52a—54a, 60a, and n. 1; Second Amended Complaint in No. 10-CIV-4518 (SDNY), p. 6. 8 This turnover proceeding began
in 2008 when the terrorism judgment holders in Peterson, 264 F.Supp.2d 46, filed writs of execution and the District Court
restrained the bonds. App. to Pet. for Cert. 14a—15a, 62a. Other groups of terrorism judgment holders—some of which had
filed their own writs of execution against the bonds—were joined in No. 10-CIV—-4518, the Peterson enforcement proceeding,

through a variety of procedural mechanisms. ? It is this consolidated judgment-enforcement proceeding and assets restrained
in that proceeding that § 8772 addresses.

Although the enforcement proceeding was initiated prior to the issuance of Executive Order No. 13599 and the enactment of §
8772, the judgment holders updated their motions in 2012 to include execution claims under § 8772. Plaintiffs' Supplemental

Memorandum of Law in Support of Their Motion for Partial Summary Judgment in No. 10-CIV-4518 (SDNY). 10 %1321
Making the findings necessary under § 8772, the District Court ordered the requested turnover. App. to Pet. for Cert. 109a. t

In reaching its decision, the court reviewed the financial history of the assets and other record evidence showing that Bank
Markazi owned the assets. See id., at 111a—113a, and n. 17. Since at least early 2008, the court recounted, the bond assets have
been held in a New York account at Citibank directly controlled by Clearstream Banking, S.A. (Clearstream), a Luxembourg-
based company that serves “as an intermediary between financial institutions worldwide.” /d., at 56a—57a (internal quotation
makes omitted). Initially, Clearstream held the assets for Bank Markazi and deposited interest earned on the bonds into Bank
Markazi's Clearstream account. At some point in 2008, Bank Markazi instructed Clearstream to position another intermediary—
Banca UBAE, S.p.A., an Italian bank—between the bonds and Bank Markazi. /d., at 58a—59a. Thereafter, Clearstream deposited

interest payments in UBAE's account, which UBAE then remitted to Bank Markazi. /d., at 60a—61a. 12

Resisting turnover of the bond assets, Bank Markazi and Clearstream, as the District Court observed, “filled the proverbial
kitchen sink with arguments.” /d., at 111a. They argued, inter alia, the absence of subject-matter and personal jurisdiction,
id., at 73a—104a, asserting that the blocked assets were not assets “of” the Bank, see supra, at 1318, n. 3, and that the assets
in question were located in Luxembourg, not New York, App. to Pet. for Cert. 100a. Several of their objections to execution
became irrelevant following enactment of § 8772, which, the District Court noted, “sweeps away ... any ... federal or state
law impediments that might otherwise exist, so long as the appropriate judicial determination is made.” /d., at 73a; § 8772(a)
(1) (Act applies “notwithstanding any other provision of law”). After § 8772's passage, Bank Markazi changed its defense. It
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conceded that Iran held the requisite “equitable title to, or beneficial interest in, the assets,” § 8772(a)(2)(A), but maintained that
§ 8772 could not withstand inspection under the separation-of-powers doctrine. See Defendant Bank Markazi's Supplemental
Memorandum of Law in Opposition to Plaintiffs' Motion for Partial Summary Judgment in No. 10-CIV-4518 (SDNY), pp.

1-3,10-16. 13

*1322 “[I]n passing § 8772,” Bank Markazi argued, “Congress effectively dictated specific factual findings in connection
with a specific litigation—invading the province of the courts.” App. to Pet. for Cert. 114a. The District Court disagreed. The
ownership determinations § 8772 required, see supra, at 1320 — 1321, the court said, “[were] not mere fig leaves,” for “it
[was] quite possible that the [c]ourt could have found that defendants raised a triable issue as to whether the [b]locked [a]ssets
were owned by Iran, or that Clearstream and/or UBAE ha[d] some form of beneficial or equitable interest.” App. to Pet. for
Cert. 115a. Observing from the voluminous filings that “[t]here [was] ... plenty ... to [litigate],” the court described § 8772 as
a measure that “merely chang[es] the law applicable to pending cases; it does not usurp the adjudicative function assigned to
federal courts.” Ibid. (internal quotation marks omitted). Further, the court reminded, “Iran's liability and its required payment

99, ¢

of damages was ... established years prior to the [enactment of § 8772]”; “[a]t issue [here] is merely execution [of judgments]

on assets present in this district.” /d., at 116a. 14

The Court of Appeals for the Second Circuit unanimously affirmed. Peterson v. Islamic Republic of Iran, 758 F.3d 185 (2014). 15
On appeal, Bank Markazi again argued that § 8772 violates the separation of powers “by compelling the courts to reach a
predetermined result in this case.” Id., at 191. In accord with the District Court, the Second Circuit responded that “§ 8772
does not compel judicial findings [or results] under old law”; “rather, it retroactively changes the law applicable in this case, a
permissible exercise of legislative authority.” Ibid. Congress may so prescribe, the appeals court noted, “even when the result

under the revised law is clear.” Ibid.

To consider the separation-of-powers question Bank Markazi presents, we granted certiorari, 576 U.S. ——, 136 S.Ct. 26, 192
L.Ed.2d 997 (2015), and now affirm. '©

II

Article III of the Constitution establishes an independent Judiciary, a Third Branch of Government with the “province and
duty ... to say what the law is” in particular cases and controversies. Marbury v. Madison, 1 Cranch 137, 177, 2 L.Ed. 60 (1803).
Necessarily, that endowment of authority blocks Congress from “requir[ing] federal courts to exercise the *1323 judicial
power in a manner that Article III forbids.” Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 218, 115 S.Ct. 1447, 131 L.Ed.2d
328 (1995). Congress, no doubt, “may not usurp a court's power to interpret and apply the law to the [circumstances] before
it,” Brief for Former Senior Officials of the Office of Legal Counsel as Amici Curiae 3, 6, for “[t]hose who apply [a] rule to

particular cases, must of necessity expound and interpret that rule,” Marbury, 1 Cranch, at 177. 17" And our decisions place
off limits to Congress “vest[ing] review of the decisions of Article III courts in officials of the Executive Branch.” Plaut, 514
U.S., at 218, 115 S.Ct. 1447 (citing Hayburn's Case, 2 Dall. 409, 1 L.Ed. 436 (1792), and, e.g., Chicago & Southern Air Lines,
Inc. v. Waterman S.S. Corp., 333 U.S. 103, 114, 68 S.Ct. 431, 92 L.Ed. 568 (1948)). Congress, we have also held, may not
“retroactively comman[d] the federal courts to reopen final judgments.” Plaut, 514 U.S., at 219, 115 S.Ct. 1447.

A

Citing United States v. Klein, 13 Wall. 128, 20 L.Ed. 519 (1872), Bank Markazi urges a further limitation. Congress treads
impermissibly on judicial turf, the Bank maintains, when it “prescribe[s] rules of decision to the Judicial Department ... in
[pending] cases.” Id., at 146. According to the Bank, § 8772 fits that description. Brief for Petitioner 19, 43. Klein has been called
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“a deeply puzzling decision,” Meltzer, Congress, Courts, and Constitutional Remedies, 86 Geo. L.J. 2537, 2538 (1998). 18
More recent decisions, however, have made it clear that Klein does not inhibit Congress from “amend[ing] applicable law.”
Robertson v. Seattle Audubon Soc., 503 U.S. 429, 441, 112 S.Ct. 1407, 118 L.Ed.2d 73 (1992); see id., at 437438, 112 S.Ct.
1407; Plaut, 514 U.S., at 218, 115 S.Ct. 1447 (Klein 's “prohibition does not take hold when Congress ‘amend[s] applicable
law.” ” (quoting Robertson, 503 U.S., at 441, 112 S.Ct. 1407)). Section 8772, we hold, did just that.

Klein involved Civil War legislation providing that persons whose property had been seized and sold in wartime could recover
the proceeds of the sale in the Court of Claims upon proof that they had “never given any aid or comfort to the present rebellion.”
Ch. 120, § 3, 12 Stat. 820; see Klein, 13 Wall., at 139. In 1863, President Lincoln pardoned “persons who ... participated in
the ... rebellion” if they swore an oath of loyalty to the United States. Presidential Proclamation No. 11, 13 Stat. 737. One of
the persons so pardoned was a southerner named Wilson, whose cotton had been seized and sold by Government agents. Klein
was the administrator of Wilson's estate. 13 Wall., at 132. In *1324 United States v. Padelford, 9 Wall. 531, 543, 19 L.Ed.
788 (1870), this Court held that the recipient of a Presidential pardon must be treated as loyal, i.e., the pardon operated as “a
complete substitute for proof that [the recipient] gave no aid or comfort to the rebellion.” Thereafter, Klein prevailed in an action
in the Court of Claims, yielding an award of $125,300 for Wilson's cotton. 13 Wall., at 132.

During the pendency of an appeal to this Court from the Court of Claims judgment in K/ein, Congress enacted a statute providing
that no pardon should be admissible as proof of loyalty. Moreover, acceptance of a pardon without disclaiming participation in
the rebellion would serve as conclusive evidence of disloyalty. The statute directed the Court of Claims and the Supreme Court
to dismiss for want of jurisdiction any claim based on a pardon. 16 Stat. 235; R. Fallon, J. Manning, D. Meltzer, & D. Shapiro,
Hart and Wechsler's The Federal Courts and the Federal System 323, n. 29 (7th ed. 2015) (Hart and Wechsler). Affirming the
judgment of the Court of Claims, this Court held that Congress had no authority to “impai[r] the effect of a pardon,” for the
Constitution entrusted the pardon power “[t]o the executive alone.” Klein, 13 Wall., at 147. The Legislature, the Court stated,
“cannot change the effect of ... a pardon any more than the executive can change a law.” /d., at 148. Lacking authority to impair
the pardon power of the Executive, Congress could not “direc[t] [a] court to be instrumental to that end.” /bid. In other words,
the statute in Klein infringed the judicial power, not because it left too little for courts to do, but because it attempted to direct
the result without altering the legal standards governing the effect of a pardon—standards Congress was powerless to prescribe.
See id., at 146—147; Robertson, 503 U.S., at 438, 112 S.Ct. 1407 (Congress may not “compe [1] ... findings or results under

old law”). '

Bank Markazi, as earlier observed, supra, at 1323, argues that § 8772 conflicts with Klein. The Bank points to a statement in

the Klein opinion questioning whether “the legislature may prescribe rules of decision to the Judicial Department ... in cases
pending before it.” 13 Wall., at 146. One cannot take this language from Klein “at face value,” however, “for congressional
power to make valid statutes retroactively applicable to pending cases has often been recognized.” Hart and Wechsler 324.
See, e.g., United States v. Schooner Peggy, 1 Cranch 103, 110, 2 L.Ed. 49 (1801). As we explained in Landgraf v. USI Film
Products, 511 U.S. 244,267, 114 S.Ct. 1483, 128 L.Ed.2d 229 (1994), the restrictions that the Constitution places on retroactive
legislation “are of limited scope”:

“The Ex Post Facto Clause flatly prohibits retroactive application of penal legislation. Article I, § 10, cl. 1, prohibits States
from passing ... laws ‘impairing the Obligation of Contracts.” The Fifth Amendment's Takings Clause prevents the Legislature
(and other government actors) from depriving private persons of vested property rights except for a “public use’ and upon
payment of ‘just compensation.” The prohibitions on *1325 ‘Bills of Attainder’ in Art. I, §§ 9—10, prohibit legislatures from
singling out disfavored persons and meting out summary punishment for past conduct. The Due Process Clause also protects
the interests in fair notice and repose that may be compromised by retroactive legislation; a justification sufficient to validate
a statute's prospective application under the Clause ‘may not suffice’ to warrant its retroactive application.” /d., at 266267,
114 S.Ct. 1483 (citation and footnote omitted).

“Absent a violation of one of those specific provisions,” when a new law makes clear that it is retroactive, the arguable
“unfairness of retroactive civil legislation is not a sufficient reason for a court to fail to give [that law] its intended scope.” /d.,
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at 267-268, 114 S.Ct. 1483. So yes, we have affirmed, Congress may indeed direct courts to apply newly enacted, outcome-
altering legislation in pending civil cases. See Plaut, 514 U.S., at 226, 115 S.Ct. 1447. Any lingering doubts on that score have
been dispelled by Robertson, 503 U.S., at 441, 112 S.Ct. 1407 and Plaut, 514 U.S., at 218, 115 S.Ct. 1447.

Bank Markazi argues most strenuously that § 8772 did not simply amend pre-existing law. Because the judicial findings
contemplated by § 8772 were “foregone conclusions,” the Bank urges, the statute “effectively” directed certain factfindings and
specified the outcome under the amended law. See Brief for Petitioner 42, 47. See also supra, at 1322 — 1323. Recall that the
District Court, closely monitoring the case, disagreed. Supra, at 1321 —1322; App. to Pet. for Cert. 115a (“[The] determinations
[required by § 8772] [were] not mere fig leaves,” for “it [was] quite possible that the [c]ourt could have found that defendants
raised a triable issue as to whether the [b]locked [a]ssets were owned by Iran, or that Clearstream and/or UBAE ha [d] some

form of beneficial or equitable interest.”). 20

In any event, a statute does not impinge on judicial power when it directs courts to apply a new legal standard to undisputed facts.
“When a plaintiff brings suit to enforce a legal obligation it is not any less a case or controversy upon which a court possessing the
federal judicial power may rightly give judgment, because the plaintiff's claim is uncontested or incontestable.” Pope v. United
States, 323 U.S. 1, 11,65 S.Ct. 16, 89 L.Ed. 3 (1944). In Schooner Peggy, 1 Cranch, at 109-110, *1326 for example, this Court
applied a newly ratified treaty that, by requiring the return of captured property, effectively permitted only one possible outcome.
And in Robertson, 503 U.S., at 434-435,438-439, 112 S.Ct. 1407 a statute replaced governing environmental-law restraints on
timber harvesting with new legislation that permitted harvesting in all but certain designated areas. Without inquiring whether
the new statute's application in pending cases was a “foregone conclusio[n],” Brief for Petitioner 47, we upheld the legislation
because it left for judicial determination whether any particular actions violated the new prescription. In short, § 8772 changed
the law by establishing new substantive standards, entrusting to the District Court application of those standards to the facts
(contested or uncontested) found by the court.

Resisting this conclusion, THE CHIEF JUSTICE compares § 8772 to a hypothetical “law directing judgment for Smith if the

court finds that Jones was duly served with notice of the proceedings.” Post, at 1335 — 1336. 2L of course, the hypothesized law
would be invalid—as would a law directing judgment for Smith, for instance, if the court finds that the sun rises in the east. For
one thing, a law so cast may well be irrational and, therefore, unconstitutional for reasons distinct from the separation-of-powers
issues considered here. See, e.g., infra, at 1327, n. 27. For another, the law imagined by the dissent does what Robertson says
Congress cannot do: Like a statute that directs, in “Smith v. Jones,” “Smith wins,” supra, at 1323, n. 17, it “compel[s] ... findings
or results under old law,” for it fails to supply any new legal standard effectuating the lawmakers' reasonable policy judgment,

503 U.S., at 438, 112 S.Ct. 1407. 22 By contrast, § 8772 provides a new standard clarifying that, if Iran owns certain assets,
the victims of Iran-sponsored terrorist attacks will be permitted to execute against those assets. Applying laws implementing
Congress' policy judgments, with fidelity to those judgments, is commonplace for the Judiciary.

B

Section 8772 remains “unprecedented,” Bank Markazi charges, because it “prescribes a rule for a single pending case—

identified by caption and docket number.” Brief for Petitioner 17. %3 The amended law in Robertson, however, also applied to
cases identified by caption and docket number, 503 U.S., at 440, 112 S.Ct. 1407 and was nonetheless upheld. Moreover, § 8772,
as already described, see supra, at 1319 — 1321, facilitates execution of judgments in 16 suits, together encompassing more than

1,000 victims of [ran-sponsored *1327 terrorist attacks. . Although consolidated for administrative purposes at the execution

stage, 2 the judgment-execution claims brought pursuant to Federal Rule of Civil Procedure 69 were not independent of the
original actions for damages and each claim retained its separate character. See Mackey v. Lanier Collection Agency & Service,
Inc., 486 U.S. 825, 834-835, n. 10, 108 S.Ct. 2182, 100 L.Ed.2d 836 (1988) (postjudgment garnishment action brought under
Rule 69 is part of the “process to enforce a judgment,” not a new suit (alteration omitted and emphasis deleted)); 10 Cyclopedia
of Federal Procedure § 36:8, p. 385 (3 ed. 2010) (“Proceedings in execution are proceedings in the action itself....”); 9A C.
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Wright & A. Miller, Federal Practice and Procedure § 2382, p. 10 (3d ed. 2008) (“[A]ctions do not lose their separate identity

because of consolidation.”). 26

The Bank's argument is further flawed, for it rests on the assumption that legislation must be generally applicable, that “there
is something wrong with particularized legislative action.” Plaut, 514 U.S., at 239, n. 9, 115 S.Ct. 1447. We have found that
assumption suspect:

“While legislatures usually act through laws of general applicability, that is by no means their only legitimate mode of action.
Private bills in Congress are still common, and were even more so in the days before establishment of the Claims Court.
Even laws that impose a duty or liability upon a single individual or firm are not on that account invalid—or else we would
not have the extensive jurisprudence that we do concerning the Bill of Attainder Clause, including cases which say that [the
Clause] requires not merely ‘singling out’ but also punishment, see, e.g., United States v. Lovett, 328 U.S. 303, 315-318 [66
S.Ct. 1073, 90 L.Ed. 1252] (1946), [or] a case [holding] that Congress may legislate ‘a legitimate class of one,” Nixon v.

Administrator of General Services, 433 U.S. 425,472 [97 S.Ct. 2777, 53 L.Ed.2d 867] (1977).” Ibid. 27

*1328 This Court and lower courts have upheld as a valid exercise of Congress' legislative power diverse laws that governed
one or a very small number of specific subjects. E.g., Regional Rail Reorganization Act Cases, 419 U.S. 102, 158-161, 95
S.Ct. 335, 42 L.Ed.2d 320 (1974) (upholding Act that applied to specific railroads in a single region); Pope, 323 U.S., at 9—
14, 65 S.Ct. 16 (upholding special Act giving a contractor the right to recover additional compensation from the Government);
The Clinton Bridge, 10 Wall. 454, 462-463, 19 L.Ed. 969 (1870) (upholding Act governing a single bridge); Pennsylvania v.
Wheeling & Belmont Bridge Co., 18 How. 421, 430-432, 15 L.Ed. 435 (1856) (similar); Biodiversity Assoc. v. Cables, 357
F.3d 1152, 1156, 1164—-1171 (C.A.10 2004) (upholding law that abrogated specific settlement agreement between U.S. Forest
Service and environmental groups); SeaRiver Maritime Financial Holdings, Inc. v. Mineta, 309 F.3d 662, 667, 674-675 (C.A.9
2002) (upholding law that effectively applied to a single oil tanker); National Coalition To Save Our Mall v. Norton, 269 F.3d
1092, 1097 (C.A.D.C.2001) (upholding law that applied to a single memorial).

C

We stress, finally, that § 8772 is an exercise of congressional authority regarding foreign affairs, a domain in which the
controlling role of the political branches is both necessary and proper. See, e.g., Zivotofsky v. Kerry, 576 U.S. —— ——, 135
S.Ct.2076,2090-2091, 192 L.Ed.2d 83 (2015). In furtherance of their authority over the Nation's foreign relations, Congress and
the President have, time and again, as exigencies arose, exercised control over claims against foreign states and the disposition
of foreign-state property in the United States. See Dames & Moore v. Regan, 453 U.S. 654, 673674, 679681, 101 S.Ct. 2972,
69 L.Ed.2d 918 (1981) (describing this history). In pursuit of foreign policy objectives, the political branches have regulated
specific foreign-state assets by, inter alia, blocking them or governing their availability for attachment. See supra, at 1317 —
1318 (describing the TWEA and the IEEPA); e.g., Dames & Moore, 453 U.S., at 669—-674, 101 S.Ct. 2972. Such measures have
never been rejected as invasions upon the Article III judicial power. Cf. id., at 674, 101 S.Ct. 2972 (Court resists the notion
“that the Federal Government as a whole lacked the power” to “nullifly] ... attachments and orde[r] the transfer of [foreign-

state] assets.”). 28

Particularly pertinent, the Executive, prior to the enactment of the FSIA, regularly made case-specific determinations whether
sovereign immunity should be recognized, and courts accepted those determinations as binding. See Republic of Austria v.
Altmann, 541 U.S. 677, 689-691, 124 S.Ct. 2240, 159 L.Ed.2d 1 (2004); Ex parte Peru, 318 U.S. 578, 588-590, 63 S.Ct. 793,
87 L.Ed. 1014 (1943). As this Court explained in Republic of Mexico v. Hoffman, 324 U.S. 30, 35, 65 S.Ct. 530, 89 L.Ed.
729 (1945), it is “not for the courts to deny an immunity which our government has seen fit to allow, or to allow an immunity
on new grounds which the government has not seen fit to recognize.” *1329 This practice, too, was never perceived as an
encroachment on the federal courts' jurisdiction. See Dames & Moore, 453 U.S., at 684-685, 101 S.Ct. 2972 (“[P]rior to the

WESTLAW
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enactment of the FSIA [courts would not have] reject[ed] as an encroachment on their jurisdiction the President's determination
of a foreign state's sovereign immunity.”).

Enacting the FSIA in 1976, Congress transferred from the Executive to the courts the principal responsibility for determining

a foreign state's amenability to suit. See Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 488-489, 103 S.Ct. 1962,
76 L.Ed.2d 81 (1983). But it remains Congress' prerogative to alter a foreign state's immunity and to render the alteration
dispositive of judicial proceedings in progress. See Republic of Iraq v. Beaty, 556 U.S. 848, 856-857, 865, 129 S.Ct. 2183, 173
L.Ed.2d 1193 (2009). By altering the law governing the attachment of particular property belonging to Iran, Congress acted
comfortably within the political branches' authority over foreign sovereign immunity and foreign-state assets.

% 3k 3k

For the reasons stated, we are satisfied that § 8772—a statute designed to aid in the enforcement of federal-court judgments—
does not offend “separation of powers principles ... protecting the role of the independent Judiciary within the constitutional
design.” Miller v. French, 530 U.S. 327, 350, 120 S.Ct. 2246, 147 L.Ed.2d 326 (2000). The judgment of the Court of Appeals
for the Second Circuit is therefore

Affirmed.

Chief Justice ROBERTS, with whom Justice SOTOMAYOR joins, dissenting.

Imagine your neighbor sues you, claiming that your fence is on his property. His evidence is a letter from the previous owner
of your home, accepting your neighbor's version of the facts. Your defense is an official county map, which under state law
establishes the boundaries of your land. The map shows the fence on your side of the property line. You also argue that your
neighbor's claim is six months outside the statute of limitations.

Now imagine that while the lawsuit is pending, your neighbor persuades the legislature to enact a new statute. The new statute
provides that for your case, and your case alone, a letter from one neighbor to another is conclusive of property boundaries,
and the statute of limitations is one year longer. Your neighbor wins. Who would you say decided your case: the legislature,
which targeted your specific case and eliminated your specific defenses so as to ensure your neighbor's victory, or the court,
which presided over the fait accompli ?

That question lies at the root of the case the Court confronts today. Article III of the Constitution commits the power to decide
cases to the Judiciary alone. See Stern v. Marshall, 564 U.S. 462, 484, 131 S.Ct. 2594, 180 L.Ed.2d 475 (2011). Yet, in this case,
Congress arrogated that power to itself. Since 2008, respondents have sought $1.75 billion in assets owned by Bank Markazi,
Iran's central bank, in order to satisfy judgments against Iran for acts of terrorism. The Bank has vigorously opposed those
efforts, asserting numerous legal defenses. So, in 2012, four years into the litigation, respondents persuaded Congress to enact
a statute, 22 U.S.C. § 8772, that for this case alone eliminates each of the defenses standing in respondents' way. Then, having
gotten Congress to resolve all outstanding issues in their favor, respondents returned to court ... and won.

*1330 Contrary to the majority, I would hold that § 8772 violates the separation of powers. No less than if it had passed a law

saying “respondents win,” Congress has decided this case by enacting a bespoke statute tailored to this case that resolves the
parties' specific legal disputes to guarantee respondents victory.
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A

Article 111, § 1 of the Constitution vests the “judicial Power of the United States” in the Federal Judiciary. That provision, this
Court has observed, “safeguards the role of the Judicial Branch in our tripartite system.” Commodity Futures Trading Comm'n
v. Schor, 478 U.S. 833, 850, 106 S.Ct. 3245, 92 L.Ed.2d 675 (1986). It establishes the Judiciary's independence by giving
the Judiciary distinct and inviolable authority. “Under the basic concept of separation of powers,” the judicial power “can no
more be shared with another branch than the Chief Executive, for example, can share with the Judiciary the veto power, or the
Congress share with the Judiciary the power to override a Presidential veto.” Stern, 564 U.S., at 483, 131 S.Ct. 2594 (internal
quotation marks omitted). The separation of powers, in turn, safeguards individual freedom. See Bond v. United States, 564
U.S. 211, 223, 131 S.Ct. 2355, 180 L.Ed.2d 269 (2011). As Hamilton wrote, quoting Montesquieu, “ ‘there is no liberty if the
power of judging be not separated from the legislative and executive powers.” ” The Federalist No. 78, p. 466 (C. Rossiter ed.
1961); see Montesquieu, The Spirit of the Laws 157 (A. Cohler, B. Miller, & H. Stone eds. 1989) (Montesquieu).

The question we confront today is whether § 8772 violates Article III by invading the judicial power.

B

“The Framers of our Constitution lived among the ruins of a system of intermingled legislative and judicial powers.” Plaut
v. Spendthrift Farm, Inc., 514 U.S. 211, 219, 115 S.Ct. 1447, 131 L.Ed.2d 328 (1995). We surveyed those ruins in Plaut to
determine the scope of the judicial power under Article III, and we ought to return to them today for that same purpose.

Throughout the 17th and 18th centuries, colonial legislatures performed what are now recognized as core judicial roles. They
“functioned as courts of equity of last resort, hearing original actions or providing appellate review of judicial judgments.” /bid.
They “constantly heard private petitions, which often were only the complaints of one individual or group against another, and
made final judgments on these complaints.” G. Wood, The Creation of the American Republic 1776-1787, pp. 154—155 (1969).
And they routinely intervened in cases still pending before courts, granting continuances, stays of judgments, “new trials, and
other kinds of relief in an effort to do what ‘is agreeable to Right and Justice.” ” Id., at 155; see Judicial Action by the Provincial
Legislature of Massachusetts, 15 Harv. L. Rev. 208, 216-218 (1902) (collecting examples of such laws).

The judicial power exercised by colonial legislatures was often expressly vested in them by the colonial charter or statute. In the
Colonies of Massachusetts, Connecticut, and Rhode Island, for example, the assemblies officially served as the highest court of
appeals. See 1 The Public Records of the Colony of Connecticut 25 (Trumbull ed. 1850); M. Clarke, Parliamentary Privilege in
the American Colonies 31-33 (1943). Likewise, for more than a half century, the colonial assembly *1331 of Virginia could
review and set aside court judgments. /d., at 37-38. And in New Hampshire, where British authorities directed judicial appeals
to the governor and his council, those officials often referred such matters to the assembly for decision. /d., at 33. Colonial
assemblies thus sat atop the judicial pyramid, with the final word over when and how private disputes would be resolved.

Legislative involvement in judicial matters intensified during the American Revolution, fueled by the “vigorous, indeed often
radical, populism of the revolutionary legislatures and assemblies.” Plaut, 514 U.S., at 219, 115 S.Ct. 1447; see Wood, supra,
at 155-156. The Pennsylvania Constitution of 1776 epitomized the ethos of legislative supremacy. It established a unicameral
assembly unconstrained by judicial review and vested with authority to “ ‘redress grievances.” ”” Report of the Committee of
the Pennsylvania Council of Censors 42 (F. Bailey ed. 1784) (Council Report); see Williams, The State Constitutions of the
Founding Decade: Pennsylvania's Radical 1776 Constitution and Its Influences on American Constitutionalism, 62 Temp. L.

1333

Rev. 541, 547-548, 556 (1989). The assembly, in turn, invoked that authority to depart from legal rules in resolving private
disputes in order to ease the “hardships which will always arise from the operation of general laws.” Council Report 42—43.
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The Revolution-era “crescendo of legislative interference with private judgments of the courts,” however, soon prompted a
“sense of a sharp necessity to separate the legislative from the judicial power.” Plaut, 514 U.S., at 221, 115 S.Ct. 1447.In 1778,
an influential critique of a proposed (and ultimately rejected) Massachusetts constitution warned that “[i]f the legislative and
judicial powers are united, the maker of the law will also interpret it; and the law may then speak a language, dictated by the
whims, the caprice, or the prejudice of the judge.” The Essex Result, in The Popular Sources of Political Authority: Documents
on the Massachusetts Constitution of 1780, p. 337 (O. Handlin & M. Handlin eds. 1966). In Virginia, Thomas Jefferson
complained that the assembly had, “in many instances, decided rights which should have been left to judiciary controversy.”
Jefferson, Notes on the State of Virginia 120 (Peden ed. 1982). And in Pennsylvania, the Council of Censors—a body appointed
to assess compliance with the state constitution—decried the state assembly's practice of “extending their deliberations to the
cases of individuals” instead of deferring to “the usual process of law,” citing instances when the assembly overturned fines,
settled estates, and suspended prosecutions. Council Report 38, 42. “[T]here is reason to think,” the Censors observed, “that
favour and partiality have, from the nature of public bodies of men, predominated in the distribution of this relief.” Id., at 38.

Vermont's Council of Censors sounded similar warnings. Its 1786 report denounced the legislature's “assumption of the judicial
power,” which the legislature had exercised by staying and vacating judgments, suspending lawsuits, resolving property
disputes, and “legislating for individuals, and for particular cases.” Vermont State Papers 17791786, pp. 537-542 (W. Slade
ed. 1823). The Censors concluded that “[t]he legislative body is, in truth, by no means competent to the determination of causes
between party and party,” having exercised judicial power “without being shackled with rules,” guided only by “crude notions
of equity.” Id., at 537, 540.

The States' experiences ultimately shaped the Federal Constitution, figuring prominently in the Framers' decision to %1332
devise a system for securing liberty through the division of power:

“Before and during the debates on ratification, Madison, Jefferson, and Hamilton each wrote of the factional disorders and
disarray that the system of legislative equity had produced in the years before the framing; and each thought that the separation
of the legislative from the judicial power in the new Constitution would cure them.” Plaut, 514 U.S., at 221, 115 S.Ct. 1447.

As Professor Manning has concluded, “Article III, in large measure, reflects a reaction against the practice” of legislative
interference with state courts. Manning, Response, Deriving Rules of Statutory Interpretation from the Constitution, 101 Colum.
L. Rev. 1648, 1663 (2001).

Experience had confirmed Montesquieu's theory. The Framers saw that if the “power of judging ... were joined to legislative
power, the power over the life and liberty of the citizens would be arbitrary.” Montesquieu 157. They accordingly resolved to
take the unprecedented step of establishing a “truly distinct” judiciary. The Federalist No. 78, at 466 (A. Hamilton). To help
ensure the “complete independence of the courts of justice,” ibid., they provided life tenure for judges and protection against
diminution of their compensation. But such safeguards against indirect interference would have been meaningless if Congress
could simply exercise the judicial power directly. The central pillar of judicial independence was Article III itself, which vested
“[t]he judicial Power of the United States” in “one supreme Court” and such “inferior Courts” as might be established. The
judicial power was to be the Judiciary's alone.

II

A

Mindful of this history, our decisions have recognized three kinds of “unconstitutional restriction[s] upon the exercise of judicial
power.” Plaut, 514 U.S., at 218, 115 S.Ct. 1447. Two concern the effect of judgments once they have been rendered: “Congress
cannot vest review of the decisions of Article III courts in officials of the Executive Branch,” ibid., for to do so would make a
court's judgment merely “an advisory opinion in its most obnoxious form,” Chicago & Southern Air Lines, Inc. v. Waterman
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S.S. Corp., 333 U.S. 103, 113, 68 S.Ct. 431, 92 L.Ed. 568 (1948). And Congress cannot “retroactively command]| ] the federal
courts to reopen final judgments,” because Article III “gives the Federal Judiciary the power, not merely to rule on cases, but
to decide them, subject to review only by superior courts in the Article III hierarchy.” Plaut, 514 U.S., at 218-219, 115 S.Ct.
1447. Neither of these rules is directly implicated here.

This case is about the third type of unconstitutional interference with the judicial function, whereby Congress assumes the role
of judge and decides a particular pending case in the first instance. Section 8772 does precisely that, changing the law—for
these proceedings alone—simply to guarantee that respondents win. The law serves no other purpose—a point, indeed, that is
hardly in dispute. As the majority acknowledges, the statute “ ‘sweeps away ... any ... federal or state law impediments that

ERED)

might otherwise exist’” ” to bar respondents from obtaining Bank Markazi's assets. Ante, at 1321 (quoting App. to Pet. for Cert.
73a). In the District Court, Bank Markazi had invoked sovereign immunity under the Foreign Sovereign Immunities Act of
1976, 28 U.S.C. § 1611(b)(1). Brief for Petitioner 28. Section 8§772(a)(1) eliminates that immunity. Bank Markazi had argued
that its status as a separate juridical entity under federal common law and international *1333 law freed it from liability for
Iran's debts. See First Nat. City Bank v. Banco Para el Comercio Exterior de Cuba, 462 U.S. 611, 624-627, 103 S.Ct. 2591,
77 L.Ed.2d 46 (1983); Brief for Petitioner 27-28. Section 8772(d)(3) ensures that the Bank is liable. Bank Markazi had argued
that New York law did not allow respondents to execute their judgments against the Bank's assets. See N.Y.U.C.C. Law Ann.
§ 8-112(c) (West 2002); see also App. to Pet. for Cert. 126a (agreeing with this argument). Section 8772(a)(1) makes those

assets subject to execution. See id., at 97a.

Section 8772 authorized attachment, moreover, only for the

“financial assets that are identified in and the subject of proceedings in the United States District Court for the Southern
District of New York in Peterson et al. v. Islamic Republic of Iran et al., Case No. 10 Civ. 4518(BSJ)(GWG), that were
restrained by restraining notices and levies secured by the plaintiffs in those proceedings....” § 8772(b).

And lest there be any doubt that Congress's sole concern was deciding this particular case, rather than establishing any generally
applicable rules, § 8772 provided that nothing in the statute “shall be construed ... to affect the availability, or lack thereof, of

a right to satisfy a judgment in any other action against a terrorist party in any proceedings other than” these. § 8772(c). !

B

There has never been anything like § 8772 before. Neither the majority nor respondents have identified another statute that
changed the law for a pending case in an outcome-determinative way and explicitly limited its effect to particular judicial
proceedings. That fact alone is “[pJerhaps the most telling indication of the severe constitutional problem” with the law. Free
Enterprise Fund v. Public Company Accounting Oversight Bd., 561 U.S. 477, 505, 130 S.Ct. 3138, 177 L.Ed.2d 706 (2010)
(internal quotation marks omitted). Congress's “prolonged reticence would be amazing if such interference were not understood
to be constitutionally proscribed.” Plaut, 514 U.S., at 230, 115 S.Ct. 1447.

Section 8772 violates the bedrock rule of Article III that the judicial power is vested in the Judicial Branch alone. We first
enforced that rule against an Act of Congress during the Reconstruction era in United States v. Klein, 13 Wall. 128, 20 L.Ed.
519 (1872). Klein arose from congressional opposition to conciliation with the South, and in particular to the pardons Presidents
Lincoln and Johnson had offered to former Confederate rebels. See id., at 140-141; see, e.g., Presidential *1334 Proclamation
No. 11, 13 Stat. 737. Although this Court had held that a pardon was proof of loyalty and entitled its holder to compensation
in the Court of Claims for property seized by Union forces during the war, see United States v. Padelford, 9 Wall. 531, 543, 19
L.Ed. 788 (1870), the Radical Republican Congress wished to prevent pardoned rebels from obtaining such compensation. It
therefore enacted a law prohibiting claimants from using a pardon as evidence of loyalty, instead requiring the Court of Claims
and Supreme Court to dismiss for want of jurisdiction any suit based on a pardon. See Act of July 12, 1870, ch. 251, 16 Stat.
235; see also United States v. Sioux Nation, 448 U.S. 371, 403, 100 S.Ct. 2716, 65 L.Ed.2d 844 (1980).
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Klein's suit was among those Congress wished to block. Klein represented the estate of one V.F. Wilson, a Confederate supporter
whom Lincoln had pardoned. On behalf of the estate, Klein had obtained a sizable judgment in the Court of Claims for property
seized by the Union. Klein, 13 Wall., at 132—134. The Government's appeal from that judgment was pending in the Supreme
Court when the law targeting such suits took effect. The Government accordingly moved to dismiss the entire proceeding.

This Court, however, denied that motion and instead declared the law unconstitutional. It held that the law “passed the limit
which separates the legislative from the judicial power.” Id., at 147. The Court acknowledged that Congress may “make
exceptions and prescribe regulations to the appellate power,” but it refused to sustain the law as an exercise of that authority. /d.,
at 146. Instead, the Court held that the law violated the separation of powers by attempting to “decide” the case by “prescrib[ing]
rules of decision to the Judicial Department of the government in cases pending before it.” /d., at 145-146. “It is of vital
importance,” the Court stressed, that the legislative and judicial powers “be kept distinct.” Id., at 147.

The majority characterizes Klein as a delphic, puzzling decision whose central holding—that Congress may not prescribe the

result in pending cases—cannot be taken at face value. % Ttis true that Klein can be read too broadly, in a way that would swallow
the rule that courts generally must apply a retroactively applicable statute to pending cases. See United States v. Schooner Peggy,
1 Cranch 103, 110, 2 L.Ed. 49 (1801). But Schooner Peggy can be read too broadly, too. Applying a retroactive law that says
“Smith wins” to the pending case of Smith v. *1335 Jones implicates profound issues of separation of powers, issues not
adequately answered by a citation to Schooner Peggy. And just because Klein did not set forth clear rules defining the limits
on Congress's authority to legislate with respect to a pending case does not mean—as the majority seems to think—that Article
III itself imposes no such limits.

The same “record of history” that drove the Framers to adopt Article III to implement the separation of powers ought to compel
us to give meaning to their design. Plaut, 514 U.S., at 218, 115 S.Ct. 1447. The nearly two centuries of experience with legislative
assumption of judicial power meant that “[t]he Framers were well acquainted with the danger of subjecting the determination
of the rights of one person to the tyranny of shifting majorities.” /NS v. Chadha, 462 U.S. 919,961, 103 S.Ct. 2764, 77 L.Ed.2d
317 (1983) (Powell, J., concurring in judgment) (internal quotation marks omitted). Article III vested the judicial power in the
Judiciary alone to protect against that threat to liberty. It defined not only what the Judiciary can do, but also what Congress
cannot.

The Court says it would reject a law that says “Smith wins” because such a statute “would create no new substantive law.”
Ante, at 1323, n. 17. Of course it would: Prior to the passage of the hypothetical statute, the law did not provide that Smith
wins. After the passage of the law, it does. Changing the law is simply how Congress acts. The question is whether its action
constitutes an exercise of judicial power. Saying Congress “creates new law” in one case but not another simply expresses a
conclusion on that issue; it does not supply a reason.

“Smith wins” is a new law, tailored to one case in the same way as § 8772 and having the same effect. All that both statutes

(KT

“effectuat[e],” in substance, is lawmakers' “policy judgment” that one side in one case ought to prevail. Ante, at 1326. The cause
for concern is that though the statutes are indistinguishable, it is plain that the majority recognizes no limit under the separation
of powers beyond the prohibition on statutes as brazen as “Smith wins.” Hamilton warned that the Judiciary must take “all
possible care ... to defend itself against [the] attacks™ of the other branches. The Federalist No. 78, at 466. In the Court's view,
however, Article III is but a constitutional Maginot Line, easily circumvented by the simplest maneuver of taking away every

defense against Smith's victory, without saying “Smith wins.”

Take the majority's acceptance of the District Court's conclusion that § 8772 left “plenty” of factual determinations for the
court “to adjudicate.” Ante, at 1324 — 1325, and n. 20 (internal quotation marks omitted). All § 8772 actually required of the
court was two factual determinations—that Bank Markazi has an equitable or beneficial interest in the assets, and that no other
party does, § 8772(a)(2)—both of which were well established by the time Congress enacted § 8772. Not only had the assets
at issue been frozen pursuant to an Executive Order blocking “property of the Government of Iran,” Exec. Order No. 13599,
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77 Fed. Reg. 6659 (2012), but the Bank had “repeatedly insisted that it is the sole beneficial owner of the Blocked Assets,”
App. to Pet. for Cert. 113a. By that measure of “plenty,” the majority would have to uphold a law directing judgment for Smith
if the court finds that Jones was duly served with notice of the proceedings, and that Smith's claim was within the statute of
limitations. In reality, the Court's “plenty” is plenty of nothing, and, apparently, nothing is plenty for the Court. See D. Heyward
& 1. Gershwin, Porgy and Bess: Libretto 28 (1958).

*1336 It is true that some of the precedents cited by the majority, ante, at 1325 — 1327, have allowed Congress to approach
the boundary between legislative and judicial power. None, however, involved statutes comparable to § 8772. In Robertson
v. Seattle Audubon Soc., 503 U.S. 429, 112 S.Ct. 1407, 118 L.Ed.2d 73 (1992), for example, the statute at issue referenced
particular cases only as a shorthand for describing certain environmental law requirements, id., at 433-435, 112 S.Ct. 1407 not
to limit the statute's effect to those cases alone. And in Plaut, the Court explicitly distinguished the statute before it—which
directed courts to reopen final judgments in an entire class of cases—from one that ““ ‘single[s] out’ any defendant for adverse
treatment (or any plaintiff for favorable treatment).” 514 U.S., at 238, 115 S.Ct. 1447. Plaut, in any event, held the statute before

it invalid, concluding that it violated Article III based on the same historical understanding of the judicial power outlined above.

Id., at 219-225, 240, 115 S.Ct. 1447.°

I readily concede, without embarrassment, that it can sometimes be difficult to draw the line between legislative and judicial
power. That should come as no surprise; Chief Justice Marshall's admonition “that ‘it is a constitution we are expounding’ is
especially relevant when the Court is required to give legal sanctions to an underlying principle of the Constitution—that of
separation of powers.” Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 596-597, 72 S.Ct. 863, 96 L.Ed. 1153 (1952)
(Frankfurter, J., concurring) (quoting McCulloch v. Maryland, 4 Wheat. 316,407, 4 L.Ed. 579 (1819)). But however difficult it
may be to discern the line between the Legislative and Judicial Branches, the entire constitutional enterprise depends on there
being such a line. The Court's failure to enforce that boundary in a case as clear as this reduces Article I1I to a mere “parchment
barrier [ | against the encroaching spirit” of legislative power. The Federalist No. 48, at 308 (J. Madison).

C

Finally, the majority suggests that § 8772 is analogous to the Executive's historical power to recognize foreign state sovereign
immunity on a case-by-case basis. As discussed above, however, § 8772 does considerably more than withdraw the Bank's
sovereign immunity. Supra, at 1319 — 1321. It strips the Bank of any protection that federal common law, international law, or
New York State law might have offered against respondents' claims. That is without analogue or precedent. In any event, the
practice of applying case-specific Executive submissions on sovereign immunity was not judicial acquiescence in an intrusion
on the Judiciary's role. It was instead the result of substantive sovereign immunity law, developed and applied by the courts,
which treated such a submission as a dispositive fact. See Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 486—487,
103 S.Ct. 1962, 76 L.Ed.2d 81 (1983); Ex parte Peru, 318 U.S. 578, 587-588, 63 S.Ct. 793, 87 L.Ed. 1014 (1943).

The majority also compares § 8772 to the political branches' authority to “exercise[ ] control over claims against foreign states
and the disposition of foreign-state property in the United States.” *1337 Ante, at 1327 (citing Dames & Moore v. Regan, 453
U.S. 654, 101 S.Ct. 2972, 69 L.Ed.2d 918 (1981)). In Dames & Moore, we considered whether the President had authority to
suspend claims against Iran, and to nullify existing court orders attaching Iran's property, in order to fulfill U.S. obligations
under a claims settlement agreement with that country. /d., at 664—667, 101 S.Ct. 2972. We held that the President had that
power, based on a combination of statutory authorization, congressional acquiescence, and inherent Executive power. See id.,
at 674-675, 686, 101 S.Ct. 2972.

The majority suggests that Dames & Moore supports the validity of § 8772. But Dames & Moore was self-consciously “a
restricted railroad ticket, good for this day and train only.” Smith v. Allwright, 321 U.S. 649, 669, 64 S.Ct. 757, 88 L.Ed. 987
(1944) (Roberts, J., dissenting). The Court stressed in Dames & Moore that it “attempt[ed] to lay down no general ‘guidelines’
covering other situations not involved here, and attempt[ed] to confine the opinion only to the very questions necessary to [the]
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decision of the case.” 453 U.S., at 661, 101 S.Ct. 2972; see also American Ins. Assn. v. Garamendi, 539 U.S. 396, 438, 123
S.Ct. 2374, 156 L.Ed.2d 376 (2003) (GINSBURG, J., dissenting) (“Notably, the Court in Dames & Moore was emphatic about
the ‘narrowness' of its decision.”).

There are, moreover, several important differences between Dames & Moore and this case. For starters, the executive action
Dames & Moore upheld did not dictate how particular claims were to be resolved, but simply required such claims to be
submitted to a different tribunal. 453 U.S., at 660, 101 S.Ct. 2972. Furthermore, Dames & Moore sanctioned that action based
on the political branches' “longstanding” practice of “settl[ing] the claims of [U.S.] nationals against foreign countries” by treaty
or executive agreement. /d., at 679, 101 S.Ct. 2972. The Court emphasized that throughout our history, the political branches
have at times “disposed of the claims of [U.S.] citizens without their consent, or even without consultation with them,” by
renouncing claims, settling them, or establishing arbitration proceedings. /d., at 679—681, 101 S.Ct. 2972 (internal quotation
marks omitted). Those dispositions, crucially, were not exercises of judicial power, as is evident from the fact that the Judiciary
lacks authority to order settlement or establish new tribunals. That is why Klein was not at issue in Dames & Moore. By contrast,
no comparable history sustains Congress's action here, which seeks to provide relief to respondents not by transferring their
claims in a manner only the political branches could do, but by commandeering the courts to make a political judgment look
like a judicial one. See Medellin v. Texas, 552 U.S. 491, 531, 128 S.Ct. 1346, 170 L.Ed.2d 190 (2008) (refusing to extend
the President's claims-settlement authority beyond the “narrow set of circumstances” defined by the “ ‘systematic, unbroken,
executive practice, long pursued to the knowledge of the Congress and never before questioned’ ” (quoting Dames & Moore,
453 U.S., at 686, 101 S.Ct. 2972)).

If anything, what Dames & Moore reveals is that the political branches have extensive powers of their own in this area and
could have chosen to exercise them to give relief to the claimants in this case. Cf. 50 U.S.C. § 1702(a)(1)(C) (authorizing the
President, in certain emergency circumstances, to confiscate and dispose of foreign sovereign property). The authority of the
political branches is sufficient; they have no need to seize ours.

% 3k sk

*1338 At issue here is a basic principle, not a technical rule. Section 8772 decides this case no less certainly than if Congress
had directed entry of judgment for respondents. As a result, the potential of the decision today “to effect important change in
the equilibrium of power” is “immediately evident.” Morrison v. Olson, 487 U.S. 654, 699, 108 S.Ct. 2597, 101 L.Ed.2d 569
(1988) (Scalia, J., dissenting). Hereafter, with this Court's seal of approval, Congress can unabashedly pick the winners and
losers in particular pending cases. Today's decision will indeed become a “blueprint for extensive expansion of the legislative
power” at the Judiciary's expense, Metropolitan Washington Airports Authority v. Citizens for Abatement of Aircrafi Noise, Inc.,
501 U.S. 252,277, 111 S.Ct. 2298, 115 L.Ed.2d 236 (1991), feeding Congress's tendency to “extend[ ] the sphere of its activity
and draw][ ] all power into its impetuous vortex,” The Federalist No. 48, at 309 (J. Madison).

I respectfully dissent.

All Citations

136 S.Ct. 1310, 194 L.Ed.2d 463, 84 USLW 4222, 14 Cal. Daily Op. Serv. 4110, 2016 Daily Journal D.A.R. 3729, 26 Fla.
L. Weekly Fed. S 100

Footnotes

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the convenience
of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337,26 S.Ct. 282, 50 L.Ed. 499.

* Justice THOMAS joins all but Part II-C of this opinion.
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The FSIA “provides the sole basis for obtaining jurisdiction over a foreign state in the courts of this country” and renders a foreign
government “presumptively immune from the jurisdiction of United States courts unless one of the Act's express exceptions to
sovereign immunity applies.” OBB Personenverkehr AG v. Sachs, 577 U.S. —— ——, 136 S.Ct. 390, 394, 193 L.Ed.2d 269 (2015)
(internal quotation marks omitted); see 28 U.S.C. § 1330(a) (conferring jurisdiction over “any claim ... with respect to which the
foreign state is not entitled to immunity”); § 1604 (on “[iJmmunity of a foreign state from jurisdiction”).

Again expanding the availability of assets for postjudgment execution, Congress, in 2008, amended the FSIA to make available for
execution the property (whether or not blocked) of a foreign state sponsor of terrorism, or its agency or instrumentality, to satisfy a
judgment against that state. See § 1083 of the National Defense Authorization Act for Fiscal Year 2008, 122 Stat. 341, 28 U.S.C. §
1610(g). Section 1610(g) does not take precedence over “any other provision of law,” as the TRIA does. See TRIA § 201(a). Hence,
the FSIA's central-bank immunity provision, see supra, at 1316, limits § 1610(g), but not the TRIA.

As a defense to execution, Bank Markazi contended that the blocked assets were not assets “of”” Bank Markazi. See TRIA § 201(a).
Referring to state property law, Bank Markazi asserted that the assets were “of” a financial intermediary which held them in the
United States on Bank Markazi's behalf. See App. to Pet. for Cert. 96a—100a.

Title 22 U.S.C. § 8772(a)(1) applies “notwithstanding any other provision of law, including any provision of law relating to sovereign
immunity, and preempt[s] any inconsistent provision of State law.”

The 16 judgments include: Wultz v. Islamic Republic of Iran, 864 F.Supp.2d 24 (DC 2012); Murphy v. Islamic Republic of Iran, 740
F.Supp.2d 51 (DC 2010); Valore v. Islamic Republic of Iran, 700 F.Supp.2d 52 (DC 2010) (granting judgment in consolidation of four
actions at issue here: Valore, No. 1:03—cv—01959; Bonk v. Islamic Republic of Iran, No. 1:08—cv—01273; Spencer v. Islamic Republic
of Iran, No. 1:06—cv—00750; and Arnold v. Islamic Republic of Iran, No. 1:06—cv—-00516); Estate of Brown v. Islamic Republic of
Iran, No. 1:08-cv-00531 (DDC, Feb. 1, 2010); Acosta v. Islamic Republic of Iran, 574 F.Supp.2d 15 (DC 2008); Beer v. Islamic
Republic of Iran, 574 F.Supp.2d 1 (DC 2008); Kirschenbaum v. Islamic Republic of Iran, 572 F.Supp.2d 200 (DC 2008); Levin v.
Islamic Republic of Iran, 529 F.Supp.2d 1 (DC 2007); Estate of Heiser v. Islamic Republic of Iran, 466 F.Supp.2d 229 (DC 2006);
Estate of Bland v. Islamic Republic of Iran, No. 1:05-cv—02124 (DDC, Dec. 6, 2006); Greenbaum v. Islamic Republic of Iran, 451
F.Supp.2d 90 (DC 2006); Campuzano v. Islamic Republic of Iran, 281 F.Supp.2d 258 (DC 2003) (awarding judgment in both the
Rubin action, Rubin v. Islamic Republic of Iran, No. 1:01-cv—01655, the plaintiffs of which are respondents here, and the Campuzano
action, the plaintiffs of which are not); Peterson v. Islamic Republic of Iran, 264 F.Supp.2d 46 (DC 2003). Three additional groups
of plaintiffs with claims against Iran were voluntarily dismissed from the instant litigation after “informing the [District Court] that
none of the plaintiffs in those actions ha[d] obtained judgments for damages against Iran.” App. to Pet. for Cert. 19a.

“At approximately 6:25 a.m. Beirut time, ... [a] truck crashed through a ... barrier and a wall of sandbags, and entered the barracks.
When the truck reached the center of the barracks, the bomb in the truck detonated....” Peterson, 264 F.Supp.2d, at 56 (footnote
omitted). “As a result of the Marine barracks explosion, 241 servicemen were killed....” /d., at 58. The United States has long
recognized Iran's complicity in this attack. See H.R.Rep. No. 104-523, pt. 1, p. 9 (1996) (“After an Administration determination of
Iran's involvement in the bombing of the Marine barracks in Beirut in October 1983, Iran was placed on the U.S. list of state sponsors
of terrorism on January 19, 1984.”).

Some of these 16 judgments awarded compensatory and punitive damages. See, e.g., Wultz, 864 F.Supp.2d, at 42; Acosta, 574
F.Supp.2d, at 31. Both § 201(a) of the TRIA and § 8772(a)(1) permit execution only “to the extent of any compensatory damages.”
Federal Rule of Civil Procedure 69(a)(1) provides: “A money judgment is enforced by writ of execution.... The procedure on execution
—and in proceedings supplementary to and in aid of judgment or execution—must accord with the procedure of the state where the
court is located, but a federal statute governs to the extent it applies.”

Some moved to intervene; others became part of the proceeding by way of an interpleader motion filed by Citibank. App. to Pet. for
Cert. 15a, 52a—53a, n. 1; Third—Party Petition Alleging Claims in the Nature of Interpleader in No. 10-CIV—-4518 (SDNY), pp. 12-14.
One group of respondents intervened much later than the others, in 2013, after § 8772's enactment. See App. to Pet. for Cert. 18a—19a.
Before § 8772's enactment, respondents' execution claims relied on the TRIA. Even earlier, i.e., prior to Executive Order No. 13599,
which blocked the assets and thereby opened the door to execution under the TRIA, respondents sought turnover pursuant to the
FSIA's terrorism judgment execution provisions. See Second Amended Complaint in No. 10-CIV-4518 (SDNY), pp. 27, 35-36;
supra, at 1317 — 1318, and n. 2.

In April 2012, the last of the bonds matured, leaving only “cash associated with the bonds” still restrained in the New York bank
account. App. to Pet. for Cert. 61a.

Citibank is a “neutral stakeholder,” seeking only “resolution of ownership of [the] funds.” App. to Pet. for Cert. 54a (internal quotation
marks omitted). UBAE did not contest turnover of the $1.75 billion in assets at issue here (though it disputed the District Court's
personal jurisdiction in anticipation of other execution claims not now before us). See Memorandum of Law in Support of Banca
UBAE, S.p.A.'s Opposition to the Plaintiffs' Motion for Partial Summary Judgment in No. 10-CIV-4518 (SDNY), pp. 1-2.
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In addition, Bank Markazi advanced one argument not foreclosed by § 8772's text, and another that, at least in Bank Markazi's
estimation, had not been rendered irrelevant by § 8772. First, Bank Markazi argued that the availability of the assets for execution
was a nonjusticiable political question because execution threatened to interfere with European blocking regulations. App. to Pet. for
Cert. 92a-94a. Second, the Bank urged that execution would violate U.S. treaty obligations to Iran. See Defendant Bank Markazi's
Supplemental Memorandum of Law in Opposition to Plaintiffs' Motion for Partial Summary Judgment in No. 10-CIV-4518 (SDNY),
pp- 2-3, 21-25. The District Court found these arguments unavailing. The matter was justiciable, the court concluded, because §
8772's enactment demonstrated that the political branches were not troubled about interference with European blocking regulations.
App. to Pet. for Cert. 94a—96a. And treaty provisions interposed no bar to enforcement of § 8772 because, the court reiterated, § 8772
displaces “any” inconsistent provision of law, treaty obligations included. /d., at 101a—102a.

Bank Markazi and Clearstream unsuccessfully sought to defeat turnover on several other constitutional grounds: the Bill of Attainder,
Ex post facto, Equal Protection, and Takings Clauses. See id., at 115a—119a. Those grounds are no longer pressed.

Clearstream and UBAE settled with respondents before the Second Circuit's decision. Peterson v. Islamic Republic of Iran, 758 F.3d
185, 189 (2014).

Respondents suggest that we decide this case on the ground that § 201(a) of the TRIA independently authorizes execution against
the assets here involved, instead of reaching the constitutional question petitioner raises regarding § 8772. Brief for Respondents 53.
The Court of Appeals, however, did not “resolve th[e] dispute under the TRIA,” 758 F.3d, at 189, nor do we. This Court generally
does not decide issues unaddressed on first appeal—especially where, as here, the matter falls outside the question presented and
has not been thoroughly briefed before us.

Consistent with this limitation, respondents rightly acknowledged at oral argument that Congress could not enact a statute directing
that, in “Smith v. Jones,” “Smith wins.” Tr. of Oral Arg. 40. Such a statute would create no new substantive law; it would instead
direct the court how pre-existing law applies to particular circumstances. See infra this page and 1323 — 1327. THE CHIEF JUSTICE
challenges this distinction, post, at 1322 — 1323, but it is solidly grounded in our precedent. See Robertson v. Seattle Audubon Soc.,
503 U.S. 429, 439, 112 S.Ct. 1407, 118 L.Ed.2d 73 (1992) (A statute is invalid if it “fail[s] to supply new law, but direct[s] results
under old law.”), discussed in R. Fallon, J. Manning, D. Meltzer, & D. Shapiro, Hart and Wechsler's The Federal Courts and the
Federal System 324 (7th ed. 2015).

See also id., at 323 (calling Klein a “delphic opinion”); Tyler, The Story of Klein : The Scope of Congress's Authority to Shape the
Jurisdiction of the Federal Courts, in Federal Courts Stories 87 (V. Jackson & J. Resnik eds. 2010) (calling Klein “baftl[ing]”) (Tyler).
Given the issue before the Court—Presidential pardons Congress sought to nullify by withdrawing federal-court jurisdiction—
commentators have rightly read Klein to have at least this contemporary significance: Congress “may not exercise [its authority,
including its power to regulate federal jurisdiction,] in a way that requires a federal court to act unconstitutionally.” Meltzer, Congress,
Courts, and Constitutional Remedies, 86 Geo. L.J. 2537, 2549 (1998). See also Tyler 112 (“Congress may not employ the courts in
a way that forces them to become active participants in violating the Constitution.”).

The District Court understandably concluded that § 8772 left it “plenty ... to adjudicate.” App. to Pet. for Cert. 115a. For one, the statute
did not define its key terms, “beneficial interest” and “equitable title.” To arrive at fitting definitions, the District Court consulted legal
dictionaries and precedent. See id., at 111a—112a; Zivotofsky v. Clinton, 566 U.S. ——, ——, 132 S.Ct. 1421, 1427, 182 L.Ed.2d 423
(2012) (Interpretation of statutes “is a familiar judicial exercise.”). Further, § 8772 required the District Court to determine whether
the Bank owned the assets in question. § 8772(a)(2)(A). Clearstream contended that there were triable issues as to whether Bank
Markazi was the owner of the blocked assets. App. to Pet. for Cert. 37a—39a, 111a. The court rejected that contention, finding that
Clearstream and UBAE were merely account holders, maintaining the assets “on behalf of” the Bank. /d., at 112a—113a; see id., at
38a—39a. Next, § 8772 required the court to determine whether any party, other than the Bank, possessed a “constitutionally protected
interest” in the assets. § 8772(a)(2)(B). Clearstream argued that it had such an interest, but the court disagreed. App. to Pet. for Cert.
117a—118a (determining that Clearstream had no constitutionally protected “investment-backed expectatio[n]” in the assets). Finally,
prior to the statute's enactment, Bank Markazi and Clearstream had argued that the assets in question were located in Luxembourg, not
New York. Supra, at 1321. Leaving the issue for court resolution, Congress, in § 8772(a)(1), required the District Court to determine
whether the assets were “held in the United States.”

Recall, again, that respondents are judgment creditors who prevailed on the merits of their respective cases. Section 8772 serves to
facilitate their ability to collect amounts due to them from assets of the judgment debtor.

The dissent also analogizes § 8772 to a law that makes “conclusive” one party's flimsy evidence of a boundary line in a pending
property dispute, notwithstanding that the governing law ordinarily provides that an official map establishes the boundary. Post, at
1316. Section 8772, however, does not restrict the evidence on which a court may rely in making the required findings. A more fitting
analogy for depicting § 8772's operation might be: In a pending property dispute, the parties contest whether an ambiguous statute
makes a 1990 or 2000 county map the relevant document for establishing boundary lines. To clarify the matter, the legislature enacts
a law specifying that the 2000 map supersedes the earlier map.
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At oral argument, Bank Markazi clarified that its argument extended beyond a single pending case, encompassing as well “a limited
category of cases.” Tr. of Oral Arg. 5. See also id., at 57-58.

Section 8772's limitation to one consolidated proceeding operates unfairly, Bank Markazi suggests, because other judgment creditors
“would be subject to a completely different rule” if they “sought to execute against the same assets” outside No. 10-CIV-4518. Brief
for Petitioner 26 (citing § 8772(c) (“Nothing in this section shall be construed ... to affect ... any proceedings other than” No. 10-CIV—
4518)). But nothing in § 8772 prevented additional judgment creditors from joining the consolidated proceeding after the statute's
enactment. Indeed, one group of respondents did so. See supra, at 1320, n. 9.

District courts routinely consolidate multiple related matters for a single decision on common issues. See, e.g., Securities Investor
Protection Corp. v. Bernard L. Madoff Inv. Securities LLC, 476 B.R. 715,717 (S.D.N.Y.2012) (deciding several legal questions arising
in over 80 cases concerning “the massive Ponzi scheme perpetrated by Bernard L. Madoff”).

Questioning this understanding of the proceedings below, THE CHIEF JUSTICE emphasizes that many of the judgment creditors
were joined in the Peterson enforcement proceeding by interpleader. See post, at 1333, n. 1. That is true, supra, at 1320, n. 9, but
irrelevant. As explained above, execution proceedings are continuations of merits proceedings, not new lawsuits. Thus, the fact that
many creditors joined by interpleader motion did not transform execution claims in 16 separate suits into “a single case.” Post, at
1333, n. 1.

Laws narrow in scope, including “class of one” legislation, may violate the Equal Protection Clause if arbitrary or inadequately
justified. Village of Willowbrook v. Olech, 528 U.S. 562, 564, 120 S.Ct. 1073, 145 L.Ed.2d 1060 (2000) (per curiam) (internal
quotation marks omitted); New Orleans v. Dukes, 427 U.S. 297, 305-306, 96 S.Ct. 2513, 49 L.Ed.2d 511 (1976) (per curiam).

THE CHIEF JUSTICE correctly notes that the Court in Dames & Moore v. Regan, 453 U.S. 654, 661, 101 S.Ct. 2972, 69 L.Ed.2d 918
(1981), urged caution before extending its analysis to “other situations” not presented in that case. Post, at 1337. Much of the Court's
cause for concern, however, was the risk that the ruling could be construed as license for the broad exercise of unilateral executive
power. See 453 U.S., at 688, 101 S.Ct. 2972; American Ins. Assn. v. Garamendi, 539 U.S. 396, 438, 123 S.Ct. 2374, 156 L.Ed.2d 376
(2003) (GINSBURG, J., dissenting). As § 8772 is a law passed by Congress and signed by the President, that risk is nonexistent here.
The majority quarrels with the description of § 8772 as being directed to a single case, noting that the claimants had sought attachment
of the assets in various prior proceedings. Ante, at 1326. Those proceedings, however, were not simply consolidated below, but rather
were joined in the single interpleader action that was referenced by docket number in § 8772. See § 8772(b). See generally 7 C.
Wright, A. Miller, & M. Kane, Federal Practice and Procedure § 1702 (3d ed. 2001) (explaining that interpleader is a “joinder device”
that brings together multiple claimants to a piece of property in a “single” action to “protect [ ] the stakeholder from the vexation
of multiple suits”). That is presumably why respondents did not dispute Bank Markazi's characterization of the proceedings as “a
single pending case” when they opposed certiorari, Pet. for Cert. i, and why the majority offers no citation to refute Wright & Miller's
characterization of an interpleader action as a “single proceeding,” 7 Federal Practice and Procedure § 1704. In any event, nothing
in the majority's opinion suggests that the result would be different under its analysis even if it concluded that only a single case
were involved.

The majority instead seeks to recast Klein as being primarily about congressional impairment of the President's pardon power, ante,
at 1323 — 1324, despite Klein's unmistakable indication that the impairment of the pardon power was an alternative ground for its
holding, secondary to its Article III concerns. 13 Wall., at 147 (“The rule prescribed is also liable to just exception as impairing the
effect of a pardon, and thus infringing the constitutional power of the Executive.” (emphasis added)). The majority then suggests
that Klein stands simply for the proposition that Congress may not require courts to act unconstitutionally. 4Anfe, at 1323, and n.
19. That is without doubt a good rule, recognized by this Court since Marbury v. Madison, 1 Cranch 137, 2 L.Ed. 60 (1803). But
it is hard to reconstruct Kl/ein along these lines, given its focus on the threat to the separation of powers from allowing Congress
to manipulate jurisdictional rules to dictate judicial results. See Hart, The Power of Congress To Limit the Jurisdiction of Federal
Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 1362, 1373 (1953) (“[I]f Congress directs an Article III court to decide a case,
I can easily read into Article III a limitation on the power of Congress to tell the court sow to decide it ... as the Court itself made
clear long ago in United States v. Klein.”).

We have also upheld Congress's long practice of settling individual claims involving public rights, such as claims against the
Government, through private bills. See generally Pope v. United States, 323 U.S. 1, 65 S.Ct. 16, 89 L.Ed. 3 (1944). But the Court
points to no example of a private bill that retroactively changed the law for a single case involving private rights.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.

VWIESTI AVAS
YWE -1.| AYY

Annex 109






ANNEX 110






Annex 110



Annex 110



Annex 110



Annex 110



Annex 110



Annex 110



Annex 110



Annex 110



Annex 110



Annex 110



Annex 110






ANNEX 111






Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111



Annex 111






ANNEX 112






Annex 112



Annex 112



Annex 112



Annex 112



Annex 112



Annex 112



Annex 112



Annex 112



Annex 112



Annex 112



ANNEX 113






Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113



Annex 113






ANNEX 114






EXHIBIT 13

Paul A. Blais v. Civil Action Number 02-285 may 26, 2006

The Islamic Republic of Iran

Page 1

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PAUL A. BLAIS,
Plaintiff,
v.

The Islamic Republic of Iran
Iranian Ministry of Information

Iranian Revolutionary Guard Corps

John Does 1-99

Defendants.

Civil No. 2003-285

Washington, D.C
Friday, May 26, 2006
11:02 a.m.

TRANSCRIPT OF BENCH TRIAL
BEFORE THE HONORABLE ROYCE C. LAMBERTH
UNITED STATES DISTRICT JUDGE

APPEARANCES :

For the Plaintiff: PAUL G. GASTON, ESQUIRE
1120 19th Street, N.W.
Suite 750
Washington, D.C. 20036
(202) 298-5856
pgaston@attglobal .net

Court Reporter: THERESA M. SORENSEN, CVR-CM

Official Court Reporter
333 Constitution Avenue, N.W.
Washington, D.C. 20001

(202)

273-0745

theresams@erols.com

OFFICIAL COURT REPORTER

United States District Court theresams@erols.com
For the District of Columbia 202-273-0745

THERESA M. SORENSEN,

Theresa M. Sorensen, CVR-CM
Official Court Reporter

e8c6692d-abef-4745-8078-bed7939461e9
Annex 114



Paul A. Blais v. Civil Action Number 02-28b5 May 26, 2006
The Islamic Republic of Iran

Page 2
1 PROCEEDINGS
2 THE DEPUTY CLERK: The matter of Paul A. Blais
3 versus The Islamic Republic of Iran, Iranian Ministry of
4 Information and Security, the Iranian Revolutionary Guard

5 Corps, John Does 1 through 99, Civil Action 2002-285. Mr.
6 Gaston for the plaintiffs.

7 MR. GASTON: Good morning, Your Honor. May it

8 please the Court, I'm Paul Gaston, and I'm appearing on

9 behalf of plaintiffs in this case..
10 Your Honor, we premarked exhibits, and I have an

11 extra copy that I have not yet handed out. To whom should I

12 give them to?

13 THE COURT: My clerk.

14 MR. GASTON: Okay. Your Honor, I have a very

15 brief opening. I would like to just set the stage for what

16 we will hear today.

17 Today, we will hear the story of a young American

18 whose life was irretrievably altered and severely damaged on
19 June 25, 1996, by a terrorist attack sponsored, supported,

20 and planned by the Islamic Republic of Iran and the Iranian

21 Revolutionary Guard Corp.

22 First, we will heard testimony from Dr. Bruce

23 Tefft, the former CIA intelligence officer with many

24 responsibilities relating to Mideast terrorism and counter-

25 terrorism.
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1 He has remained active as a consultant in counter-
2 terrorism who maintains top secret security clearances. He
3 is allowed to testify only about matters that are supported
4 in the public record and that are consistent with his
5 classified knowledge.
6 He will offer expert testimony clearly linking the

7 Islamic Republic of Iran and the IRGC to the attack on the
8 Khobar Towers in 1996. He will demonstrate that there is
9 ample evidence showing that high level Iranian officials in

10 the IRGC took part in planning for the attack and in

11 providing training, funds and operational

12 Next, we will hear from Erik Kobylarz, an eminent

13 neurologist and assistant professor of neurology and

14 neuroscience at Weill Medical College of Cornell University

15 in New York.

16 Dr. Kobylarz has conducted a careful review of Mr.

17 Blais's medical records documenting his injuries and

18 treatments since June of 1996, and has also personally

19 examined Mr. Blais.

20 Dr. Kobylarz will describe Mr. Blais's severe

21 brain injury caused by the Khobar Towers bombing, and his

22 four months of hospitalization subsequent to the injury. He
23 will offer an expert opinion that Mr. Blais's brain injury

24 was severe, and had a devastating effect on his ability to

25 perform the daily functions of living. He will describe
United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
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significant impairments and limitations, even today, nearly
10 years later, despite intensive therapy and medical care.
He will express the opinion that Mr. Blais's severe brain
damage and present impairments are a direct result of the
Khobar Towers bomb blast.

Mr. Curtis Taylor is Paul Blais's stepfather, and
has been since Paul was about six and a-half years old. He
has been a constant, loving presence in Paul's life since he
married Paul's natural mother, Mrs. Taylor, who is also
going to be here today.

He will describe the devastating effect Paul's
injury had on him and his family. He will describe how his
emotions were torn in the first three days after the blast,
when Paul was listed as unaccounted for, a term he knew
usually meant dead.

He will describe how he left his job in Hampton,
Virginia, to be by Paul's side during his long
convalescence, first in Tampa, Florida, and then in North
Carolina for over three years.

We will also hear from Paul Blais himself. His
speech is slow, but he has learned to speak clearly once
again, and he can be quite articulate.

He will describe what happened to him on June 25,
1996, and he will describe his long road back. He will talk

bout his childhood dream of becoming a pilot, and his
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successes in achieving a pilot's license and being just a
few credits short of qualifying for a commercial pilot's
license at the time of his injury.

Paul does not like to think of himself as
disabled, and tends to minimize his injuries and
limitations. He has not yet completely given up hope that
some day he will fly again.

Mrs. Taylor, Paul's mother, will describe what the
last 10 years have been like for her family and for her as
Paul's primary care giver. She will compare the Paul she
knew before the injury against the Paul after the injury.

A great American writer defined courage as grace
under pressure. I believe that once the Court has heard the
story these witnesses will tell, the Court will agree that
Paul Blais, his mother and his father, exemplify that
definition of courage.

Your Honor, I'd like to call Dr. Bruce Tefft to
the stand.

BRUCE D. TEFFT, PLAINTIFF'S WITNESS, SWORN
DIRECT EXAMINATION
BY MR. GASTON:
Q. Dr. Tefft, could you state your name and address for
the record?
A, My name is Dr. Bruce Tefft, and I live in Leesburg,

Virginia, 42579 Locketts Road.
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Q. And you were formerly an officer with the Central
Intelligence Agency; is that correct?
A. Yes, sir. I served from 1975 to 1995.
Q. Can you tell us some of the responsibilities you had
there?
A. The primary one relating to this case was in 1985. I

was assigned as one of five individuals to establish the
CIA's counter-terrorism bureau, and I served there for two
and a-half years. Since then, I've worked on terrorism
matters, training people. 1I've trained some 12,000 state
and local police officers and first-responders. I'm now an
unofficial advisor to the New York Police Department's
counter-terrorism and intelligence divisions, and that's
pretty much it.

Q. And where are you currently employed?

A. With a company called Community Research Associates.
It's an Arlington, Virginia company that provides training
exercises and consultations to state and local governments,
and to the Department of Homeland Security and Department of
Justice and the U.S. Government on terrorism and natural
disasters.

Q. Do you maintain security clearances, Dr. Tefft?

A. Yes. I have a top secret security clearance.

Q. Have you testified in similar cases and been

qualified as an expert witness?

United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
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1 A. Yes, I have. 1In about six cases, I believe.

2 Q. Did you bring your resume with you today?

3 A. Yes. It's in the exhibits.

4 Q. Could I ask you to turn to Tab 17?

5 A. Yes.

6 Q. Is that your resume, sir?

7 A. Yes, it is.

8 MR. GASTON: Your Honor, I would like to offer

3 Dr. Tefft's resume as Exhibit 1.

10 THE COURT: Received.

11 MR. GASTON: Thank you.

12 (Whereupon, Plaintiff's Exhibit Number 1 was marked for
13 identification and admitted into evidence.)

14 BY MR. GASTON:

15 Q. If you look at page -- at the last page of your

16 resume, it says that you have testified in a number of

17 cases. Could you name those cases?

18 A. No, I can't.

19 Q. But if you look at it, perhaps --

20 A. Oh, I'm sorry. I'm sorry. Higgins versus Islamic

21 Republic of Iran, Surette versus Islamic Republic of Iran,

22 Steen versus Islamic Republic of Iran, Campuzano versus

23 Islamic Republic of Iran, Welch versus Islamic Republic of

24 Iran, and Holland versus Islamic Republic of Iran.

25 Q. And you have been qualified as an expert witness on
United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
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terrorism in each of those cases?
A. Yes, sir.

MR. GASTON: Your Honor, I'd like to offer Dr.
Tefft as an expert on terrorism in this case.

THE COURT: We're delighted to have you.

THE WITNESS: Thank you, sir.
BY MR. GASTON:
Q. Dr. Tefft, let's clarify the basis of your testimony

first. You know a lot of things from your security
clearances and your time at the CIA, and you're not allowed
to testify about those; is that correct?

A. No. And, in fact, I have to be very careful not to
say anything to avoid getting into trouble for violating
classifications, but I will -- because a lot of my work is
dealing, for example, with the local police departments and
people who do not have security clearances themselves, I
have always been able to find the necessary information in
open sources and the public record that I need to convey the
-- for whatever purposes I'm talking to, and I certainly
will not use or will not take any open source material that
I know to be false from my classified knowledge. I'm not
going to contradict myself in my own mind. So anything I
say from open sources is not contradictory to what I know

from classified.

25 THE COURT: Explain how you have the security
United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
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1 clearance now, because you have some contractual work?
2 THE WITNESS: Yes, sir. The CRA maintains a -- I
3 got it reactivated. It kind of goes dormant when you're not
4 actively involved, when you're no longer an employee, and it
5 got reactivated when I was working with New York, which is
6 up until about 2004, and then since then the company I work
7 for has contracts with the Department of Justice and the
8 Department of Homeland Security on counter-terrorism
9 matters, so I'm permitted to keep it current.
10 BY MR. GASTON:
11 Q. Dr. Tefft, so what you are going to testify to today
12 is all based on open source material?
13 A. Yes, sir.
14 Q. Okay. What do you know about the actual event that
15 took place on June 25, 1996, at Dhahran.
16 A. Do you want me to start from the planning stages, or
17 do you want the actual incident?
18 Q. I'd like you to describe first the actual incident.
19 A. Basically what happened was, about 10 minutes till
20 10:00 on the night of June 25
th a
gasoline tanker truck, a
21 large gasoline tanker truck pulled up along side the
22 perimeter wall of the Khobar Towers based in Dhahran, Saudi
23 Arabia. The driver jumped out of the truck, ran into a
24 waiting car, jumped into the car and sped off. Some of the
25 security guards at the -- sitting on top of the open tower,
United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
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1 one of the residential barracks buildings next to the
2 perimeter wall, spotted the car and started -- or the truck
3 next to the perimeter wall and started to give warnings, and
4 the truck exploded. Afterwards, the investigation
5 determined it was about the equivalent of 20,000 pounds of
6 TNT. The Defense Department said that was the largest non-
7 nuclear explosion in the history of the world.
8 The explosives were concealed inside the gasoline
9 tanker truck. The concealment was interesting. They
10 actually had a hatch on the top where you normally would
11 inspect the contents of the container. Underneath that they

12 had a 50-gallon drum that was attached to the top of the

13 hatch, so that if anybody open the hatch and look in the

14 truck, they would see a gasoline filled drum, but they would
15 not realize it was only 50 gallons and not 20,000 gallons,

16 for example, that would normally be in the truck.

17 That's pretty much it in a nutshell.

18 Q. In the materials you consulted in preparation for

19 this testimony, was there a diagram of what happened?

20 A. Yes. It's one of the exhibits as well. I'm not sure
21 which.

22 (Whereupon, Plaintiff's Exhibit Number 2 was marked for
23 identification.)

24 BY MR. GASTON:

25 Q. Could you look at Exhibit 2 and describe what that
United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
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is?
A. Oh, okay. Yes, that's exactly -- exactly it. The
truck parked next to the perimeter wall. The diagram shows
the large crater, 54 feet across that was caused. There's
some photographs here as well. And then the air base
towers, which was a residential barracks building where --
I'm not sure how many Air Force personnel were housed there,
but I understand that 19 were killed and some 300 plus,
nearly 400 were wounded in the explosion.
Q. And where is this diagram contained? Could you look
at the first page?
A. This is a Department of State publication, from the
Bureau of Diplomatic Security. They prepared this as part
of their -- the Bureau of Diplomatic Security is responsible
for the protection of embassies all around the world, so
they made a study of this to enhance their application of

lessons learned to other U.S. Government facilities.

Q. And this was something you were relying on in your
preparation?
A. Yes, sir. 1It's a good illustration of what I knew

had happened.
MR. GASTON: Your Honor, I would like to offer

Exhibit 2 into evidence.

24 THE COURT: I'm sorry?

25 MR. GASTON: I'd like to offer Exhibit into
United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
For the District of Columbia 202-273-0745 Official Court Reporter

e8c6692d-abef-4745-8078-hed7939461e9

Annex 114



Paul A. Blais v. Cavil Action Number 02-28b5 May 26, 2006
The Islamic Republic of Iran

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 12

evidence.

THE COURT: Received.

(Whereupon, Plaintiff's Exhibit Number 2, marked for
identification, was admitted into evidence.)
BY MR. GASTON:
Q. Now, I know you've looked at a lot of sources and a
lot of materials. Before I go into what some of those were,
could you describe what you learned and what you know about
the background and the planning for the attack?
A. Okay. As with most terrorist attacks of this size,
the planning and preparation started at least two years
prior to the actual attack. Probably it began in Tehran.
The actual details of the attack and the discussion with the
people who carried out the attack took place in the Iranian
Embassy in Damascus, Syria, but that was -- obviously wasn't
the initiation of the planning. It was done in Tehran and
the Iranian Government.

By the time it advanced far enough to the stage
where they were actually recruiting individuals to
participate in the attack, and passing out false passports
and funds, those in the meetings with the conspirators, the
people who executed the attack, took place out of the
Iranian Embassy in Damascus, Syria.

It was largely the brain child or the master mind

behind it was the fellow named Brigadier General Ahmed
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Sharifi, who was a very senior official in the Iranian
Revolutionary Guard Corps, and he was at the time -- he's
based in Tehran, but at the time he was doing the execution
and planning of it, he was at the embassy in -- at the
Iranian embassy in Damascus, Syria. He provided the --
again, I'd say he provided the passports, the paperwork, the
money, in coordination with some Syrian government officials
who actually escorted the plotters, the members of the gang,
to an Iranian Revolutionary Guard Corps base in the Bakkah
Valley of Lebanon under Syrian escort.

At that base, which was also shared by the

Hizballah terrorist organization of Lebanon. The truck bomb
was assembled, and all the explosives were put together, and
then it was driven from the Bakkah Valley and from the
Hizballah, the Iranian Revolutionary Guard Corps base to the
Saudi border under Syrian government -- Syrian military
escort. Then the -- then it was turned over to the Saudi
Hizballah party terrorist organization, who drove on into --

down to Dhahran, Saudi Arabia, where the Khobar Towers' base

is.

Q. Were there higher officials in the Iranian government
involved?

A. Apart from Brigadier General Sharifi, who was sort of

the, I supposed, executive officer, operations commander,

25 the -- all of these types of operations are, first of all,
United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
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1 approved by the supreme leader of Iran, Iyatollah Khomeini.

2 Under him -- he doesn't, obviously, work all the details.
3 In addition to the Iranian Revolutionary Guard Corps, he
4 used the Iranian Minister of Intelligence and Security, a
5 fellow named Ali Fallahian. He was the Minister of Interior
6 and Security (sic) for about four years, from 1993 to 1997.
7 So by virtue of his position and his support, he would have
8 been the intelligence security support for the operation.
9 His representative in Damascus was a man named
10 Nurani, N-u-r-a-n-I. I don't have his first name here.
11 It's somewhere in the exhibits here, but I don't have his
12 first name. He was the MOIS representative at the embassy
13 in Damascus.
14 Q. Has there been any sort of investigation by United
15 States agencies as to who was responsible for this attack?
16 A. Yes. Both the military, obviously, investigated the
17 incident and produced several reports, and then as a
18 criminal justice matter, the FBI has responsibility and
19 conducted a major investigation under Director Louis Freeh.
20 Q. And do you know what his conclusions were?
21 A. Basically, his conclusions were that this was carried
22 out by the terrorist organization called Saudi Hizballah,
23 which is a separate entity from the Lebanese Hizballah which
24 we've heard about so much in the press. It's a smaller
25 organization. It's a newer organization, formed about two
United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
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years before the bombing, in 1993, 1994 time frame. It was
formed by the Iranian government, and the senior Iranian
officials, including the people I've mentioned, were
involved in the planning and preparation for the terrorist
act, for the Khobar Towers attack.

Q. Is there any information available about who chose
the target?

A. Not -- not beyond the fact of the -- that I'm aware
of -- beyond the fact that is was originated in Tehran, in
the Minister of Intelligence and Security, and then acting
on the orders of the supreme leader of Iran, the Ayatollah,
and using the agency of the Iranian Revolutionary Guard
Corps which was already established in the Bakkah Valley and
working with the Hizballah terrorists there. The actual
details defining the operation and everything, we don't know
yet.

Q. You mentioned the Iranian Revolutionary Guard Corps,
which we sometimes refer to as the IRGC. Could you tell us
a little bit more about that organization?

A. There's nothing really comparable in the world to the
IRGC. 1It's a -- after the Iranian revolution in 1979, when
the Shah of Iran was overthrown by Ayatollah Khomeini,
within weeks of taking power in Iran, because they did not
trust the Imperial Iranian Military, by his personal decree

Khomeini established the Iranian Revolutionary Guard Corps
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1 to protect the revolution as a sort of private militia,
2 military force. It's grown to about 350,000 regular
3 personnel. They've got their own army, navy, air force,
4 parallel to the military, official Iranian military, plus
5 they have a one million-man reserve in Iran. They have both
& domestic and foreign responsibilities.
7 Historically, I supposed the closest organization
8 that they would compare to would be Nazi Germany's -- or the

9 Nazi Party's SA organization, which was disbanded after

10 Hitler came to power, but up to that point was the armed

11 wing of the Nazi Party. This is the armed wing of the

12 Mullahs, of the theocracy that rules Iran at the current

13 time. There isn't really any other parallel existing in the
14 world right now.

15 Q. Could you describe what the SA is as opposed to the

16 SS?

17 A. The SS became an elite -- yes. The SA was the party

18 militia, the party guard. It was made up, like the Iranian

19 Revolutionary Guard Corps, of people who, perhaps, might

20 have wished to become part of the military but were not

21 suitable for military service. They were thugs, criminals

22 and gangsters, and they certainly did not have the

23 discipline of the regular military, which is why Hitler had

24 them disband after he took power and could depend on the

25 German Wehrmacht, and then in the German military they
United States District Court theresams@erols.com Theresa M. Sorensen, CVR-CM
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1 created an elite force called the SS, which also had swore

2 personal loyalty to Hitler as opposed to the German

3 military's oath of loyalty to the State of German.

4 The Iranian Revolutionary Guard Corps's loyalty is
5 to the Ayatollah, not to Iran. It's the Ayatollah, for the

6 purpose of protecting the Islamic revolution that took place

7 in Iran.

8 Q. So would you call it an instrumentality of the

9 government, or quasi-instrumentality of the government, or a
10 separate government?

11 A. It's parallel in the sense that it does parallel the
12 regular military. It's very powerful since it operates

13 under the direct control and authority of the Ayatollah.

14 It's outside of the government to the degree that it's not

15 ruled by any measure from parliament. There's nobody in the
16 government, no ministry, nobody except the Ayatollah who

17 controls it. Even the military does not control it. 1In

18 fact, because they have the ear and the authority of the

19 Ayatollah, they give orders to the military rather than vice
20 versa if it comes to a conflict. The Revolutionary Guard

21 Corps always wins in a bureaucratic turf battle or

22 something, if you will. I call them -- because the

23 Ayatollah is the supreme leader and is sort of part of the

24 government, you can't say they're not part of the

25 government, but they're more of an agency or a parallel. As
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1 I said earlier, there's no comparison in the Western or
2 international forms of government to this organization. 1In
3 fact, there's no comparison to an Islamic republic outside
4 of Iran either.
5 Q. Where do the Iranian Revolutionary Guard Corps
6 receive their funding?
7 A. That's very interesting. Not from the parliament and

8 not from the regular Iranian budget. They nationalized --
9 at the revolution time, the Ayatollah took all of the Shah,
10 who was an emperor, royalty, they took all of the Shah's

11 personal property, and they took all of his charitable

12 organizations, such as the Pahlavi Foundation, for example,

13 in New York City. They took all of the property and farms

14 and factories of all of his generals, all of the middle

15 class people who fled after the revolution, and they

16 combined them into one sort of giant corporation, holding

17 company if you will, that was controlled and it's solely the
18 personal property of the Ayatollah and the Mullahs. Its

19 operating budget is about the same as the operating budget

20 of the government of Iran, but it's a parallel and it's not

21 subject to governmental authority.

22 Q. So when the parliament dispenses budgetary

23 consideration, this is not part of it?

24 A. No. No. This is totally independent of the regular

25 budget. They don't -- they're not even a line item in the
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1 official budget.
2 Q. Turning back for a moment to the investigation by the
3 FBI of the Khobar Towers bombing, where do you find
4 information about this investigation?
5 A. Louis Freeh has written some articles. He's given
6 some press statements since he's retired from the
7 government, and he -- and there's also the indictment and
8 the press release that the FBI released about the indictment
9 of some 13 individuals as a result of the FBI's
10 investigation. They indicted a dozen, 13 individuals for
11 participation. Plus, they interviewed six members of the
12 Saudi Hizballah that the Saudi government had arrested and
13 had in custody in Saudi Arabia.
14 (Whereupon, Plaintiff's Exhibit Number 3 was marked for
15 identification.)
16 BY MR. GASTON:
17 Q. Could I ask you to turn to tab three?
18 A. Yes.
19 Q. Can you identify that document?
20 A. This is the -- this is the transcript of the trial
21 between Frank Heiser and the Islamic Republic of Iran.
22 Q. And did former Director Freeh testify at that trial?
23 A Yes, he did.
24 Q. And is this a transcript of his testimony?
25 A Yes, it is.
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1 Q. Does it appear to be?
2 B Yes.
3 Q. Did you rely on this transcript?
4 A. Yes. It was interesting, the transcripts of the --
5 that become public that we can look at, as well as the
6 things that he's written and the statements that he was
7 making even as Director of the FBI. There's no
8 contradiction in them. They all get the same story.
9 Q. He comes to the conclusion that this was --
10 A. He definitely said -- absolutely. He said it was the
11 -- he came to the conclusion that senior officials in the
12 Iranian government and the Iranian Revolutionary Guard Corps
13 were responsible for the actions of the Hizballah people
14 that carried out the Khobar Towers bombings.
15 MR. GASTON: Your Honor, I would like to move the
16 admission of Exhibit 3 into evidence.
17 THE COURT: Received.
18 (Whereupon, Plaintiff's Exhibit Number 3, marked for
19 identification, was admitted into evidence.)
20 (Whereupon, Plaintiff's Exhibit Number 4 was marked for
21 identification.)

22 BY MR. GASTON:
23 0. I'd like to direct your attention to tab four,

24 please, Dr. Tefft.

25 A. Okay.
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1 0. This is similar testimony, is it not?
2 A. Yes. It's another trial transcript from the Fran
3 Heiser versus Islamic Republic of Iran case.
4 Q. This time the testimony is of Mr. Dale Watson. Who
5 is Mr. Watson?
6 A. Now he's a private citizen. He's a consultant. He's
7 a former senior FBI official under Louis Freeh. He was
8 involved -- he was the FBI agent involved with the --
9 responsible for the correct investigation of the Khobar
10 Towers incident.
11 Q. Have you reviewed his testimony?
12 A. Yes, sir.
13 Q. And what was Mr. Watson's conclusion?
14 A. He said exactly the same things that Freeh had. He
15 elaborated a little bit on the nature of his cooperation
16 with the Saudi government in interviewing the suspects that
17 the Saudis had arrested as well, and spoke with the
18 cooperation of the Saudi government. Basically, his
19 conclusions were the same as Director Freeh's.
20 MR. GASTON: Your Honor, I would like to offer
21 Exhibit 4 into evidence.
22 THE COURT: Received.
23 (Whereupon, Plaintiff's Exhibit Number 4, marked for
24 identification, was admitted into evidence.)
25 (Whereupon, Plaintiff's Exhibit Number 5 was marked for
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1 identification.)
2 BY MR. GASTON:
3 Q. Please look at tab number five. This appears to be
4 an article published by former Director Freeh; is that
> correct?
6 A. Yes. This was published by the -- actually, it's

7 been published in two places. One was in the Wall Street

8 Journal, and this is the Saudi/US Relations Information

9 Service, which is a Saudi government entity, kind of like
10 the Voice of America.

11 Q. Does it contain any reference to the Khobar Towers

12 bombing?

13 A. Absolutely. In fact, the whole article is about --

14 is entitled "Remember Khobar Towers" by Louis J. Freeh, and
15 the whole article is about the attack and the connection

16 between the attack and Hizballah and Iran's government and

17 leadership, and it's also a description, a very general

18 description of the investigation that the FBI conducted.

19 Q. And Director Freeh wrote in that article on June 25,

20 1996, "Iran again attacked America at Dhahran, Saudi

21 Arabia." This is on the second page of that --

22 A. Yes, yes, "...exploding a huge truck bomb that

23 devastated Khobar Towers and murdered 19 U.S. airmen," yes.

24 Q. And do you believe this source is reliable?

25 A. Oh, absolutely. The FBI, since 1985, when we
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established the counter-terrorism center in the agency, at
the same time President Reagan declared the FBI to be the
premier -- the lead agency -- I'm sorry -- the lead agency
in the U.S. Government for all investigation of terrorists
incidents.
MR. GASTON: Your Honor, I offer Exhibit 5 into
evidence.
THE COURT: Received.

(Whereupon, Plaintiff's Exhibit Number 5, marked for
identification, was admitted into evidence.)
BY MR. GASTON:
Q. Let me ask you, Director Freeh has been very up
front about his conclusions, and some other people have been
as well, but the United States Government, at least today,
does not seem to have completely endorsed this conclusion as
to who was behind the Khobar Towers bombing. Can you offer
a suggestion why?
A. It's interesting. It's not a question of endorsing,
it's more a question of not endorsing. The -- one of the
reasons that Director Freeh, as well as some of us in the
CIA in the counter-terrorism effort as well, is the entry
and consideration of politics into what would otherwise be a
simple investigation with clear cut conclusions. The
problem is, since the revolution in 1979, every single U.S.

Administration has been operating under the premise that
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1 there is a possibility of bring Iran back from its
2 extremism. So there is a disinclination to take any harsh
3 actions or irreversible actions, such as war, against Iran.
4 If the government is forced or were to actually
5 come out and confirm or endorse Director Freeh's, or any of
6 our other observations or knowledge about Iranian
7 involvement, obviously the pressure from the American public

8 would require that the U.S. Government take some direct

9 action against Iran like we did in Iraq, for example.

10 Because they're trying to avoid this, you won't find any
11 accusations, but there's no denials of what Director Freeh
12 says, especially when you get them into specific court

13 transcripts in cases carried out by the government against

14 people that are involved with these types of things. These

15 are a matter of record. Nobody -- Director Freeh, the FBI
16 agents, investigators, nobody is lying to the Court about

17 this stuff, but the political side of the various

18 administrations is not going to do an undiplomatic thing

19 that would force them into a corner and require them to take
20 action that they're not ready to take.

21 (Whereupon, Plaintiff's Exhibit Numbers 7 and 7A were
22 marked for identification.)

23 BY MR. GASTON:
24 Q. Well, you mentioned a court proceeding. Could you

25 look at tab seven, and I think you will find there a press
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release announcing indictments against certain individuals,
and then I believe I have it marked as Exhibit 7, and
Exhibit 7A is the actual indictment. Have you had a chance
to review those documents?

A. Yes. Yes, I did, and this indictment is against some
13 members of the -- as they refer to it in the FBI press
release, of the pro-Iranian Saudi Hizballah. Well, in the
Middle Bast all of the Hizballah parties, all of the
Hizballah terrorist organizations, the Party of God, every
one of them Saudi Arabia, Bahrain, Lebanon and the other
Gulf Coast is an Iranian proxy. They were set up by Iran to
carry out terrorists actions in those countries in the hopes
of overthrowing those governments and establishing another
Islamic republic in these different countries. So to call
it pro Iranian is true, but it doesn't go far enough. These
are Iranian proxies as well, and this is against 13 members
of the -- of the organization that they have identified

through their investigation.

Q. So they referred to Iran in the indictment?
A. I believe when they are -- yes, I believe they do
when they're talking about the -- meeting the -- the

meetings in Damascus at the Iranian embassy.
Q. And I believe, if you look at the second page of the
press release, around the middle paragraph, "In 1995, an

Iranian military officer directed Al-Bahar and Al-Sayegh to
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conduct surveillance on the Red Sea coast of Saudi Arabia"?
A. Yes.

Q. "During this time, Al-Mughassil told Al-Marhoun
during a live-fire practice drill in Lebanon that he enjoyed
close ties to Iranian officials who were providing financial

support to the party, according to the indictment"?

A. Absolutely, vyes.
Q. And the indictment bears that out?
A. Yes, sir.
MR. GASTON: Your Honor, I would like to offer

Exhibits 7 and 7A into evidence.

THE COURT: My book doesn't have a 7A. Do you
have it?

MR. GASTON: I'm sorry. It should. After tab 7,
the first exhibit is Exhibit 7, which is the press release,
and then I think four pages in is the first page of the

indictment which should be 7A.

THE COURT: It's not in my book.
MR. GASTON: I'm sorry.
THE COURT: That's okay.

(Whereupon, Plaintiff's Exhibit Number 6 was marked for
identification.)

BY MR. GASTON:

24 Q. I believe we skipped tab six, if I could redirect
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your attention to that. That is a statement of Louis Freeh,
former FBI director, before the Joint Intelligence
Committees of Congress; is that correct?

A. Yes, sir. Yes, it is. Congress was another agency
of the U.S. Government that also conducted its
investigations into the Khobar Towers bombing as well, and
they called Freeh and a number of other experts to testify

about the case.

Q. And here he repeats his conclusions stated elsewhere?
A Yes, sir.
Q. That Iran was responsible for --
A Yes, sir; he does.

MR. GASTON: I'd like to offer Exhibit 6, Your
Honor.

THE COURT: It's received.

(Whereupon, Plaintiff's Exhibit Number 6, marked for
identification, was admitted into evidence.)
THE COURT: I see where Exhibit 7A is located.

It isn't tabbed. The other material is in front of it.

20 MR. GASTON: I apologize, Your Honor.

21 (Whereupon, Plaintiff's Exhibit Numbers 7 and 7A,

22 previously marked for identification, were admitted into

23 evidence.)

24 BY MR. GASTON:
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Q. Now, you didn't rely solely on Director Freeh in
reaching your conclusion based on publicly available
material, did you?
A. No. There's been a great deal of investigative
reporting and books have been written about it, and
congressional research services have done a study on it.
There's a lot of information, and very little of it is
contradictory. That's the interesting part. This is the --
these are the key points that there's pretty much no dispute
over.
Q. Is there another expert in the field called Matthew
Levitt that you're familiar with?
A. Yes, yes, yes. He's -- I consider him a senior
expert to me. He's done a lot of research, and he's one of
the people that's written a number of books on this. He's
often called as a congressional expert witness as well.

(Whereupon, Plaintiff's Exhibit Number 8 was marked for
identification.)

BY MR. GASTON:

20 Q. And if I could ask you to turn to tab eight in your

21 book?

22 A. Okay.

23 Q. Mr. Levitt apparently testified before Congress and

24 also wrote an article about his testimony; is that correct?

25 A. Yes. This is the article, "Iranian State Sponsorship
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of Terror: Threatening U.S. Security, Global Stability, and
Regional Peace."

Q. And does he also reach the conclusion that Iran was
heavily involved in the Khobar Towers bombing?
A. Oh, definitely. He gives a great deal -- not a great
deal, but he gives even more details than what Freeh,
Watson, and the indictments talk about.
MR. GASTON: Your Honor, I'd like to offer
Exhibit 8 into evidence.
THE COURT: Received.

(Whereupon, Plaintiff's Exhibit Number 8, previously
marked for identification, was admitted into evidence.)
BY MR. GASTON:
Q. The State Department publishes an annual review on
terrorism, does it not?
A. Yes. It's called the "Patterns of Global Terrorism."
It's a congressionally mandated, unclassified, open source
review of terrorism since -- in every country and in every
region around the world.

(Whereupon, Plaintiff's Exhibit Numbers 9 and 10 were
marked for identification.)
BY MR. GASTON:
Q. And if you look at tabs nine and ten, can you tell

us what those are?

25 A. Yes. These are the editions for 1996 and 1997.
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Q. In 1996 and 1997, did the State Department conclude
that Iran was a leading state sponsor of terrorism?
A. Yes, they do. 1In fact, I should clarify. These are

the parts relating to Iran. This is not the whole report.
Q. Sure.

A. Yes, they do. 1In fact, the revolution in Iran took
place in 1979. I these patterns of global terrorism have
started coming out in 1982 and 1983, and every year, every
single year, up to the current, present year, in the Iranian
section Iran is identified as the premier or the leading
state sponsor of terrorism in the world, in every single

edition every year.

13 Q. Including 1996 and 19977

14 A. Including 1996 and 1997.

15 0. And those are the relevant excerpts in tabs nine and

16 ten; is that correct?

17 A. Yes, sir.

18 MR. GASTON: I'd like to offer Exhibits 9 and 10

19 into evidence, Your Honor.

20 THE COURT: Received.

21 (Whereupon, Plaintiff's Exhibit Numbers 9 and 10,

22 previously marked for identification, was admitted into

23 evidence.)

24 (Whereupon, Plaintiff's Exhibit Number 11 was marked

25 for identification.)
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BY MR. GASTON:
Q. Now, Exhibit 11, can you explain proposed Exhibit 11,
what that is?
A. This is an open source -- it's a website. It's an

organization called the Federation of American Scientists,
and they have done a good deal of well researched on --
researched on all the different terrorists organizations in
the world. They also do a similar thing on counter-
terrorist agencies and intelligence services. This is their
research on the Iranian Revolutionary Guard Corps. It tells
the history, it tells the organization, it tells about the
domestic and the foreign responsibilities. It provides all

the background. It's a good summary.

Q. Do you believe it's accurate and --
A. Yes, sir, I do. And they do identify at the end of
the -- at the end of the small article, they do identify

their sources as well, which include the Library of Congress

18 and other very reputable -- it's a good -- it's a good

19 general coverage of it.

20 MR. GASTON: I would like to offer Exhibit 11

21 into evidence, Your Honor.

22 THE COURT: Received.

23 (Whereupon, Plaintiff's Exhibit Number 11, previously

24 marked for identification, was admitted into evidence.)

25 (Whereupon, Plaintiff's Exhibit Number 12 was marked
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for identification.)
BY MR. GASTON:
0. If I could ask you to look at source that you have

relied up, an article in something called the Free Muslims
Coalition?

A. Yes The Free Muslims Coalition is an interesting
group. It's basically people who are Muslims and who have
been exiled from different countries, including Iran, for
being reasonable and rational, I suppose you could say.

They do not subscribe to either terrorism or the requirement
that Islam should conquer the world and that sort of thing.
They also -- to maintain their credibility, they do a great
deal of research, and they've very careful with the type of
things they write. It's not propaganda at all. It's -- I
would put it in the context of academic research.

Q. And this article also identifies as a primary sponsor
of state terrorism?

A. Yes. Yes, a look at Iran's sponsorship of terrorists
organization and, again, some of their resources they do
cite both the Statement Department's patterns of global
terrorism reporting, as well as congressional reporting and
other information, other sources that can be cross checked
and proved their accuracy.

Q. And they name certain high level officials in Iran,

some of whom you mentioned, as being involved in the
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planning of the Khobar Towers bombing?

A. Yes, they do. They specifically mention the director
of the Ministry of Intelligence and Security, the
intelligence minister, Ali Fallahian, who is still a very
senior advisor to the Ayatollah in Iran now. He's on the
Council of Experts, which is a sort of cabinet, National
Security Council type of cabinet post that he's still in.
And they talk about the Revolutionary Guard Corps and the
work that they do with Hizballah in Lebanon and on terrorist
issues as well.
MR. GASTON: Your Honor, I would like to offer
Exhibit 12 into evidence.
THE COURT: Received.
(Whereupon, Plaintiff's Exhibit Number 12, previously
marked for identification, was admitted into evidence.)
(Whereupon, Plaintiff's Exhibit Number 13 was marked
for identification.)
BY MR. GASTON:
Q. Exhibit 13 appears to be an article by the Iran

Press Service; is that correct?

A. Yes.
Q. What can you tell us about that article?
A. This is a -- this is a more current report about why

Iran protects al-Qa'eda, and like the problems of the United

States accusing Iran publicly and diplomatically of being
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1 involved in Khobar Towers or the Beirut Embassy bombings or
2 other terrorist incidents that we know they've been involved
3 with.
4 In case anybody wondering this is -- this is where
5 bin Laden has been since the Tora Bora fighting in
6 Afghanistan. He's been in Iran. He's not in Afghanistan,
7 he's not in Pakistan.
8 This is an article addressing why it's a -- given
9 their history of supporting different terrorist groups

10 against the West, why it's perfectly natural as well that

11 they have combined or allied themselves with al-Qa'eda and

12 they're protecting al-Qa'eda now, and they give some

13 historic background, too.

14 Q. They use the 1996 Khobar Towers bombing in Saudi

15 Arabia as an example, if you turn to the second page, the

16 second full --

17 A. Yes, yes. In fact, again, they mention also the

18 former Iranian Intelligence Minister, Ali Fallahian. They

15 say the 1996 Khobar bombing in Saudi Arabia serves as an

20 example of the past years of Iranian support and committing

21 of terrorist activities through proxies.

22 General Sharifi, the Iranian Revolutionary Guard

23 Corps operational leader, is mentioned in here, as well as

24 one of the conspirators that's also in the indictment,

25 Ibrahim al-Mughassil, who is a member of the Saudi
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Hizballah.
Q. So you believe this article is relatively accurate?
A. Oh, it's very accurate. There's no contradictions

here between any of the previous indictments or sources that
are cited.

MR. GASTON: I would like to offer Exhibit 13
into evidence.

THE COURT: Received.

(Whereupon, Plaintiff's Exhibit Number 13, previously
marked for identification, was admitted into evidence.)

THE COURT: Why is the popular wisdom that bin
Laden is not in Iran, that he's in Pakistan or Afghanistan,
if this is accurate?

THE WITNESS: Well, because if we don't want to
admit that he's Iran, he's got to be somewhere, and we can't
find him. Obviously, we can't find him, my point of view,
because we're not looking where he's at. There's a lot of
circumstantial -- well, not even only circumstantial
information. We don't, obviously, have a great deal of
intelligence resources in Iran. Most of that got lost and
shut down after the revolution. But, for example, when the
last videotape was done by bin Laden outdoors, there's a --
from my home state of Colorado, there's a university geology
professor who recognized the rock formations as being in

southeastern Iran. As soon as that was publicized, every
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single video presentation since then has been indoors, with
a gray blanket background. The last video that he put out
standing behind a nice wooden lectern with all the modern
studio facilities, if you will, he was dressed in Iranian
cloth in his robes. It was not Saudi, like he normally was.
And then there's just the simple fact that if he is in or
was in Pakistan, or in the wilds of Afghanistan, in a
mountain cave or something, how is he doing these studio

quality productions on these videotapes and audiotapes, and

10 how is it that we can't find him? We have troops on the

11 ground in both those places.

12 His second wife, which is his favorite wife, his

13 son, who he has designated as his heir, and his number two -

14 - his deputy in al-Qa'eda, an Egyptian dentist named al-

15 Zawahiri all have been positively identified as being Iran

16 at various times. He has not been -- though there are not

17 eyewitnesses saying that, it's all just sort of

18 circumstantial evidence. But there's no evidence he's

19 anywhere else either, and that's the other thing. So it's a
20 combination of the two.

21 I believe -- I don't think I'm any type of genius

22 or expert, and I think what I can see obviously the people

23 in the government can see, and they do not want to publicly

24 link Iran to al-Qa'eda because that would require us to take
25 forceful action against them. You see how careful we are
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even on the nuclear issues about dealing with Iran now. We
don't -- Iran has always been the most powerful state in the
region, and it's been the most advanced. When the Shah of
Iran had essentially created a country that was the
equivalent to, I don't know, a small European county --
Italy or something like that -- in terms of power, in terms
of industrialization and that sort of that, and a lot of
that has been lost after the revolution, but it's still the
power in the area. It's much more powerful than Saudi
Arabia, Kuwait, or even Iraqg. If they hadn't -- they fought
a ten-year war with Iraqg that was pretty much a stalemate.

A million people died on both sides. But if the Iranians
had not conducted the revolution as the Russians did and
decimated their army prior to World War II, the Iranians
would have run over the Iragis with no problem at all. But
even so, they took on the fourth largest army in the world
and fought it to a standstill.

I'm sure that the political reason is that we
still hope that somehow we can be friends eventually with
Iran, and we don't want to do anything irreversible.

BY MR. GASTON:
Q. Let me ask you a more general question. What is the

purpose of a terrorist attack such as the one on the Khobar

24 Towers?

25 A. The FBI has adopted a definition of terrorism as an
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attack against civilians, non-combatants, for the purpose of
-- obviously terrorizing -- but for the purpose of
influencing a government to change its policies. Now, so,
first of all, the strategic objective is to have the
government of whoever citizens are being attacked to have
them change whatever policy, like the Madrid training
bombings, for example, changed its Spanish policy in Iragq,
and they withdrew their troops where they have been
supporting us.

The London training bombings was another effort to
do the same thing, and the British did not cave to that type
of pressure.

The Khobar Towers, the Marine Corps barracks
bombing in Beirut, the embassy bombings in Beirut twice, all
of these are efforts to cause enough pain and suffering to
the population, to the -- you know, from the victims,
families and the victims themselves if they're survivors, to
put pressure on the host government, the U.S. Government,
the British, or the Spanish Government to do whatever it is
the terrorists are trying to accomplish.

So tactically, the immediate objective is to
terrorize the victims and cause them to -- or to motivate

them to pressure their government to do what the terrorists

24 want .

25 THE COURT: To withdraw from Saudi Arabia?
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THE WITNESS: Yes.
THE COURT: And here, to withdraw from Saudi
Arabia, is what they were seeking to accomplish?
THE WITNESS: Absolutely. The true believing

Muslims feel that the territory of Saudi Arabia is the
holiest ground in Islam, and it is a great sacrilege to have
non-Muslims traipsing -- especially non-Muslims troops
traipsing about in Islam. In fact, when Saddam Hussein
invaded --

THE COURT: Not just the religious sites?

THE WITNESS: No, no. It's the whole territory,
absolutely. Yes, definitely, it's the whole territory.

When Saddam Hussein invaded Kuwait and it looked
like he was going to move into Saudi Arabia, bin Laden came
to the Saudi Government and said, "Listen, I have 15,000
trained fighters from the Afghan war. We beat the
superpower, the Soviet Union, with them. I will defend
Saudi Arabia against Iraqg."

The king looked at the ragtag bunch of holy
warriors, the mujahedeen, the holy warriors from
Afghanistan, and he looked at the U.S. military, and they
decided that they preferred to be protected by the U.S.
military. That is when bin Laden lost his citizenship and
started attacking the Saudi Government as well.

BY MR. GASTON:
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Q. So one of the sort of incidental but immediate
intents was to inflict pain and suffering on the victims and
their immediate families?
A. Oh, absolutely. That way they are terrorized. That
way they're motivated to stop the terror, to stop future
incidents like this. And if it doesn't work, they'1ll do it
again and again and again. That's as far in advance as they
see, and then they hope that the victims, the survivors or
their families will go back to their home county and
pressure the government to do whatever it is -- in this
case, yes, to withdraw from Saudi Arabia, get the U.S.
troops out of Saudi Arabia.
Q. Or to make the other families, families of other
servicemen too fearful to allow them to go to --
A. Absolutely. There's a lot of ancillary things like
affecting moral, terrorism. That's one reason the
terrorists choose bombs and explosives as opposed to usually
attacking -- I mean, you would think if they were holy
warriors and fighters and everything they would launch a
frontal assault on a U.S. military unit. That's not the
objective. The objective is to cause terror, to cause pain
and suffering.
Q. What was the U.S. military doing in Saudi Arabia at
that time in 19967

25 A. We were on a -- this was following -- 1990 was the
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first Gulf war. We were there enforcing the United Nations'
no fly zone mandate over Irag. This was an air force base,
an air force facility, and obviously considerably behind
enemy lines, but they were supporting the flight patrol over
Iraqg to make sure that the Iragis did not reinitiate
hostilities after the first Gulf war.

THE COURT: There were flights from this base?

THE WITNESS: Yes, yes. There were elements -- I
think there were 2- or 3,000 air force personnel from
different elements, from all over this country there. Now
they've all been consolidated into a new air base, King
Abdul Aziz Air Base, and much better protected. They were
not anticipating attacks here. This was not on the front
lines; this was considerably behind the lines, and it was --
they were not on the war footing, if you will.
BY MR. GASTON:
Q. And this was essentially a residential complex?
A. Well, what got hit, it was definitely -- it was a
dormitory building. It was sort of a large apartment
building. That was the -- in fact, we shared the base as
well with the French and the British people too, and they
also had dormitory facilities there, but we were the ones
that were next to the wall where the -- we were the clear
target. 1In fact, six months prior -- I'm not sure of the

time. Some time prior to the actual bomb going off these
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same people had tried to run a truck through the barrier,
the perimeter wall, before, and they didn't destroy the
truck, but they -- it would be like hitting the Jersey wall
on the freeway. The truck bounced off. So that was why
they did not try to drive this truck through; they just
parked it next to it and hoped that the explosion would be
powerful enough to hit across. But they were clearly
targeting the American dormitory building because it was
right next to the American building that they tried their
previous penetration.

(Whereupon, Plaintiff's Exhibit Number 14 was marked
for identification.)
BY MR. GASTON:
Q. Okay. Finally, I would like to ask you to you look
at Exhibit 14, which is a report prepared just a few months
after terrorist attack on the Khobar Towers. Did you have a
chance to look at that?
A. Yes. This is the Downing Report. This was the first
after action report by the air force itself to determine
what went wrong. It talks about the history, it talks about
why were there, it talks about all the security
preparations, the security level and stance and what went
wrong.
Q. They refer to this as a peacetime deployment?

A. Yes. It's a peacetime deployment, although they were
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aware of some security issues, and the air force had
actually requested, for example, that the perimeter wall be
extended, be put further away from the buildings than it
was, and because we were there -- again, we weren't
occupying Saudi Arabia. We were there in a peacetime type
deployment. The Saudis said, no, they didn't want to give
us any more territory to make a bigger perimeter. We
couldn't do anything about it, so we had to accept that.
But, yes, it was very definitely not a war zone or war time
deployment.

MR. GASTON: Your Honor, I would like to offer
Exhibit 14 into evidence.

THE COURT: Received.
BY MR. GASTON:
Q. Finally, Dr. Tefft, is it your opinion, to a
reasonable degree of certainty, that the Islamic Republic of
Iran and the Iranian Revolutionary Guard Corps were
responsible for the planning and supporting the attack on
the Khobar Towers, including providing operational and
financial support?
A. There's no question about it. It wouldn't have
happened without the Iranian support. This is a very
powerful, sophisticated bomb. Neither group, the larger,
older Lebanese Hizballah, or the relatively new Saudi

Hizballah could have pulled this off on their own. They
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1 definitely had to have state sponsorship, and it was Iran.

2 Too many people have said have identified the actual
3 individuals who were -- who were doing the planning and
4 organization. There's no question that it's Iran.
5 Q. Thank you.
6 THE COURT: - Thank you very much. You may step
7 down.
8 (Whereupon, the witness was excused.)
9
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An activist revival in central
banking? Lessons from the history
of economic thought and central
bank practice

Lilia Costabile and Gerald Epstein

1. Introduction

The financial crisis of 2008 has shaken up the world of central banking.
Not only were central bankers in the United States, United Kingdom, and
Europe widely criticised for failing to prevent the meltdown, but they have
been also roundly denounced for spending billions of dollars to bail out
financial institutions, while the mass of citizens and many businesses have
been severely damaged by the crisis with little apparent help from their
governments.

In response to the criticism and crisis, as well as to the grim reality of a
crashing economy, central banks, especially in the crisis epi-centres of the
United States, United Kingdom, and Europe, have had to throw out their
old rule books that governed monetary policy, and engage in some previ-
ously unthinkable policies. Starting with the widespread bail-outs of banks
and other financial institutions and markets, central banks implemented
experimental programmes including Quantitative Easing, new lending
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1 The term “bail-out” might seem misplaced, since the Bagehot Rule for lender of

last resort activities prescribe lending only to illiquid but not insolvent institu-
tions. But in the case of the US in 2007-2008, this prescription was not always
followed. Charles Kindelberger suggests that blurring this distinction is not
unusual and he is probably correct when he wrote that, when it comes to central
bank lender of last resort activities, “the only rule is that there are no rules”
(Kindleberger 1978, p. 23).
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facilities for various financial institutions, and are now pursuing the highly
controversial policy of negative nominal interest rates.

All of these experiments are a far cry from the conventional wisdom gov-
erning central bank policy just prior to the crisis. As Olivier Blanchard, for-
mer chief economist at the IMF, put it:

Before the crisis, mainstream economists and policymakers had converged on a beau-
tiful construction for monetary policy. ... we had convinced ourselves that there was
one target, inflation. There was one instrument, the policy rate. And that was basi-
cally enough to get things done. If there is one lesson to be drawn from this crisis, it
is that this construction wasn’t right, that beauty is unfortunately not always synony-
mous with truth.

Blanchard concludes: The fact is that there are many targets and there are many
instruments (emphasis added) 2

Thus, in response to the crisis, the issues, both of central bank objectives
and central bank instruments, have been put squarely on the agenda — not
out of choice, but out of necessity. This experimentation and search for
new targets and instruments are not unprecedented in the world of central
banking. In fact, we argue that there has been a long-standing movement
in the world of central banking —both in theory and in practice — between
two poles: minimalism and activism. Even within the twentieth and the very
short twenty-first century, we can see the outlines of this spectrum and
movements back and forth along it: from the commitment to the mainte-
nance of the international gold standard at the turn of the twentieth cen-
tury and following the “rules of the gold standard game” presumed during
that period, to the neo-Keynesian interpretations of Paul Samuelson,
James Tobin, Franco Modigliani, and Robert Solow, which called for mon-
etary policy “fine-tuning”, to the “monetarist” counter-revolution of Milton
Friedman and followers. Parallel to this dance in the developed countries,
was a trend towards “developmental”, activist central banking in the devel-
oping world, exemplified by the work of Arthur Bloomfield at the New
York Federal Reserve, Robert Triffin in the U.S. Treasury Department and
Albert Hirschman of the Institute for Advanced Study in Princeton.”

In the second half of the twentieth century and early twenty-first cen-
tury, we have had a second movement and reaction along this spectrum:
the minimalist approach embodied in Inflation Targeting (/7) — which
won the day in many developed and developing countries as the dominant
approach to monetary policy. And now, this minimalist approach has been

2 Blanchard (2011).
3 See Epstein (2007), Helleiner (2003, 2014), Alacevich and Asso (2009).
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strongly challenged by the radical responses to the great financial crisis.
Where this movement will come to rest is completely unclear.

In this paper, we suggest that one particular subset of activist policies,
namely those aimed at the promotion of economic growth, may be of par-
ticular interest for central banks today. We illustrate the scope of these pol-
icies both in theory and practice, through an investigation combining the
history of economic thought perspective with historical analysis.

To do this, we first introduce the “minimalist — activist” spectrum as an
analytical prism through which to view some key aspects of central banking
theory and practice, and show how the concepts of minimalism and activ-
ism emerge from the history of monetary thought. Then we adopt this dis-
tinction as an organising principle for the analysis of some historical
episodes in monetary policy and central banking practices that better illus-
trate the activist approach we propose in this paper.

To keep things manageable, we concentrate on three aspects of this
larger set of issues.

First, we focus on the “activist” end of the spectrum, with the minimalist
approach only serving as a term of comparison.

Second, we focus on one activist goal: economic growth. Although “activism”
in central banking has multiple goals, in this paper, we select growth
because we wish to call attention to this relatively unexplored objective of
central bank policies. For instance, the Monetarist-Keynesian controversies
mainly focused on other objectives such as full employment, the stabilisa-
tion of cycles, or balance of payments equilibrium. By contrast, one of our
main objectives here is to show that at some important historical junctures,
central banks have been prime actors of development and growth. They
pursued growth strategies through combinations of macroeconomic poli-
cies and specific actions for promoting priority sectors and/or geographical
areas, including through banking allocation techniques and their influence
on banking policies. Thus, after illustrating the meaning of activism and
minimalism in their wider sense, in this paper, we adopt a restrictive defini-
tion of “activism” as limited to growth and developmental objectives.

From this, our choice to concentrate on the work of one economist,
Dennis Holme Robertson, follows naturally. Robertson’s theory provides
the best rationale for the central bank policies we focus on. He contem-
plated full employment and wanted to put people to work, but he always
thought of this objective as part of the wider goal of promoting growth.
Also, he was aware that this goal requires that central banks and the bank-
ing system combine macroeconomic policies with selective measures of
credit allocation in order to privilege basic or dynamic sectors in the real
sector of the economy. Thus, not merely for space reasons, but mainly
because Robertson is the most congenial author to our objectives in this
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paper, do we deal in some detail with his approach to “activism”. We leave
to another occasion the illustration of other architects of “activism” in the
wider sense of our term.

This paper is organised as follows. In Section 2, we first define what we
mean by the minimalist and activist spectrum. In Section 3, we take up the
main focus of the paper: the “activist” approach, and discuss some key
aspects of Dennis Robertson’s theory as an example of theoretical founda-
tions for an activist approach to central banking. By way of comparison, we
also discuss briefly the work of von Mises as an example of the minimalist
approach. We next turn from theory to practice. In Section 4, we show
how activist approaches oriented towards growth and development moti-
vated central banks in the early post-First World War period, and illustrate
the specific techniques they adopted. Section 5 concludes.

2. Minimalism vs. activism in central banking

As is well known, “minimalism” has a long pedigree in the history of think-
ing about monetary policy, going back at least to the writings of David
Hume, and represented, most recently, in the perspectives of advocates
for inflation targeting. The key idea is that the capitalist economy main-
tains full employment and economic stability and achieves maximum eco-
nomic growth through market mechanisms, with no room or need for
policies by the central bank. In the absence of a commodity standard, how-
ever, there is one and only one role for the central bank: namely anchor-
ing the price level. According to subscribers to “minimalism”, attempts by
the central bank to be active in achieving other goals — with the possible
exception of acting as a lender of last resort (which we mention below) —is
most likely to lead to inefficiency, instability, and even crisis.

“Activism” in central bank theory and policy, on the other hand, also has
a significant historical trail. Its roots go back to the seventeenth and eigh-
teenth centuries, when economists started to learn the new possibilities
opened up by credit systems, paper money, and monetary management.
Limiting ourselves to the English-speaking world, and to authors already
acquainted with central banks, we may go back at least to John Law.? In
the same line, we may also mention the “populist” theorists in the late
nineteenth century in the United States, while a thicker history started in
the turn of the twentieth century.”

From a theoretical perspective, advocates of a more activist central bank
have a dimmer view of the efficiency, stability, development, equity, and

4 Murphy (1997), Schumpeter (1954, pp. 321-2).
5 See Goodwyn (1976).
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growth characteristics of capitalist market processes, in general, and pri-
vate finance in particular, than do most of the “minimalist” theorists.
Active central banks, according to these theorists, can play an important
role in promoting employment, economic growth, and development, with
more stability and, in some case, more equality. These activist central
banks’ functions include their ability to create liabilities that are accepted
as money “by manipulating their own balance sheets”; their ability to chan-
nel liquidity either to individual banks or, through open market opera-
tions, to the market as a whole; their traditional role in financing public
expenditures and, at the same time, disciplining State finances; their func-
tion as selective credit allocators (Goodhart 2010). This wide spectrum of
objectives and functions contrasts sharply with the one-objective one-
instrument policy structure proposed by minimalists.

One area where there is some overlap between some minimalist and
activist theorists is on the question of “lender of last resort” activities by
central banks and their role in promoting financial stability. This is an
important topic, but is one that requires a separate paper.

Here, for the reasons stated above, we focus on one version of activism:
pro-growth activism. Our study of Dennis Robertson’s thought in the next
section proposes to clarify the theoretical foundations of this approach.

3. Robertson’s activist approach to central banking
3.1 Monetary policy, growth, and cycles

Capitalist economies are dynamic economies: their very essence is a con-
tinuous push towards change and progress. And “the explosive forces of
industrial progress” inevitably generate “industrial instability”, that is, busi-
ness cycles, as Robertson argued both in his A Study of Industrial Fluctuation
written in 1915, and in Banking Policy and the Price Level, 1926.

Coherent with his approach to cycles as quintessential to growth, Rob-
ertson’s prescriptions for central bank policy were innovative if not hereti-
cal, if judged with the lenses of monetary orthodoxy. He rejected
monetary neutrality, and argued that the monetary authorities should not
be fixed on the objective of stabilising prices (Robertson 1928b). Rather,
they should expand the money supply to let prices rise as new productive
capacity is built during expansions, via either capital widening (i.e. the
absorption of a growing population into employment) or capital deepen-
ing (the production of new instrumental goods, usually embodying techni-
cal progress). And then they should keep the money supply constant when
the increased output reaches the market, so as to let prices fall and induce
some desirable distributional effects, to be described below.
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Robertson also argued that in each historical episode, some specific sec-
tors or firms work as the engine of growth. It follows that, if growth has to
take place, resources have to be moved towards these expanding sectors
and firms. Monetary policy should accommodate these re-allocations, for
instance, encouraging banks to lend to firms in the dynamic sectors.

Let us analyse the theoretical foundations of these policy prescriptions
in some detail.”

The following features of Robertson’s model are relevant here.

First, growth involves a complex relationship between saving and invest-
ment. We must contemplate two cases, as growth may occur either in
“equilibrium” or in “disequilibrium”. 7

Growth in equilibrium requires that the share of GDP that households
decide to save is equal to and grows at exactly the same rate as the share
that firms decide to devote to capital formation. This condition, if
respected, also guarantees price stability. But, because firms and house-
holds are independent decision-makers, saving and investment decisions
are not normally in equilibrium. Growth in equilibrium is the exception
rather than the norm. Indeed, according to Robertson, “the preservation
of even a stationary equilibrium would be something of a miracle” (Robert-
son 1954 [1956], p. 77).

If growth is normally a disequilibrium process, how are saving and
investment brought into equality in growing economies? Robertson’s
answer was that individual saving decisions are not generally a binding con-
straint on growth, given that the production of capital goods is not nor-
mally financed by savings, but by bank credit. Saving adapts. Normally, if
banks respond elastically to firms’ demand for loans, the new injections of
money raise the price level and reduce the real purchasing power of wages
and other sticky incomes: income is redistributed in favour of profits. This
process of inflation-cum-redistribution only stops when firms’ savings out
of inflation-induced profits equal their investment decisions. This clarifies
why Robertson objected to a monetary policy aimed at the preservation of
price stability. By imposing a restrictive stance on banks (for instance,
through higher reserve coefficients), central banks would hamper the

6 Because our objective in this paper is to focus on Robertson’s prescriptions for
central bank policy in fully developed monetary economies, we leave out of our
presentation some features of Robertson’s approach, including his “type-of-
economies” analysis, where he distinguished between co-operative and non-
cooperative economies, barter and monetary economies. In terms of these dis-
tinctions, we concentrate on non-cooperative monetary economies.

7 Costabile (2005) presents a simple formal model encapsulating Robertson’s
ideas on growth. See also Costabile (1985, 1997) and the literature cited in
these essays.
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process of growth and hinder the increase in capacity and output that new
capital goods bring about.”

Robertson was aware of the social costs of these policies of “forced lev-
ying” in the interests of capital accumulation. Consequently, he argued
that they should not be pushed too far in “putting on the necks of eco-
nomic subjects a heavier yoke than they have consciously consented to
bear” (Robertson 1965, p. 361), because they have welfare costs and may
cause political unrest. But Robertson’s fundamental recommendation con-
cerning these welfare issues was that, after facilitating growth in the
ascending phase of the cycle with their expansionary monetary policies,
central banks then keep the money supply constant and let prices fall after
the increase in capacity and output has materialised, so as to promote a
new redistribution of income, this time in favour of wage earners and
other “fixed incomists”. Thus, the sacrifices imposed on these classes and
groups in order to make capital accumulation possible, would eventually
be compensated by their participation in the fruits of economic growth.
By contrast, firms’ owners would reap all the benefits of economic progress
if the money supply grew at the same rate as output.

In the light of his complex analysis, Robertson rejected price stabilisa-
tion as the overriding objective of monetary policy, both during the expan-
sion and in the subsequent stage when the fruits of economic sacrifices
appear in the form of a larger output. The “more scientific view”, he
argued, calls for a monetary policy aimed at stabilising “the price of pro-
ductive capacity” rather than the price level (Robertson 1965, p. 356).
Moreover, very interestingly, he even had doubts that price stabilisation
was a feasible objective.”

The second feature of Robertson’s model of interest here is his empha-
sis on structural change in the process of growth. In his view, the most

8 Notice that the interest rate as an equilibrating factor between saving and invest-
ment does not make its appearance in Robertson’s work until the Thirties, par-
ticularly in his famous 1934 article (Robertson, 1934). From 1915 to the early
Thirties, he worked with price variations as the equilibrating factors instead
(see also Danes, 1979; Fellner, 1952; Robinson, 1946). Moreover, already in
1915, Robertson contemplated falls in the level of prices and the level of activity
below full capacity in the course of downswings. Activity levels, he argued, adapt
to changes in the demand for goods, not the other way around. He criticised
the Law of Markets on this basis (Robertson 1915, pp. 5 and 200; see also
Robertson [1926, pp. xii—xiii]). However, the capacity created in the upswing is
never completely destroyed in the downswing. This is why economies grow and
this is why Robertson’s model is different from the Austrian model, as we will
see below.

9 See his analysis of the reasons why the FED Governor, Strong, was unable to
control the price level in the second half of the Twenties (Robertson, 1928b).
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important key to growth is shifts in demand conditions for instrumental
goods, giving rise to bursts of investment. These shifts may be due to vari-
ous causes: a change in their expected yields, as a consequence of product
innovation (“the railway, electric power, the diesel engine”), or “the wear-
ing out of an unusually large number of the instruments of production in
some important trade or groups of trades”, or simply a revision in industri-
alists” “estimates” of future rewards (Robertson 1915, p. 157). Another
cause of structural change is relative price effects. For example, when an
increase in the “bounty of nature” lowers agricultural prices relative to
industrial prices, industrialists may react to the rise in the relative price of
their product by producing more in order to buy more “wheat” (Robertson
1915, p. 131). What all these cases show is that investment typically concen-
trates in some sectors or firms, while others lag behind. The implication is
that pro-growth monetary policies should accommodate these movements,
allowing the most dynamic firms and sectors to realise their desired invest-
ment projects.

Summing up, central banks have wide economic and social responsibili-
ties, and for this reason they should 7ot target price stabilisation under all
circumstances. This is the foundation of Robertson’s activist approach to
central banking. By making investment independent from the general
public’s saving decisions, expansionary monetary policies finance growth
out of equilibrium. It is a good thing if rising prices accompany the initial
stages of economic expansions, because they provide finance for invest-
ment; and it is also a good thing if monetary policies let prices fall in the
subsequent downturn, because falling prices in the presence of sticky
wages raise the working classes’ purchasing power. Moreover, selective pol-
icies may be needed to accommodate structural transformations.

This is Robertson’s renderings of his own approach:

I have tried not to take it for granted that the preservation of monetary equilibrium
should be in all circumstances the overriding objective of policy in the wider strategic
sense. Indeed, my little book on Banking Policy and the Price Level was written thirty
years ago partly in order to suggest the contrary. Looking back on the history of capi-
talism, I should myself find it difficult to say dogmatically that such episodes as the
English railway mania of the 1840s, or the American railway boom of 1869-71, or the
German electrical boom of the 1890s, each of which drenched the country in ques-
tion with valuable capital equipment at the expense of inflicting inflationary levies
and adding to the instability of employment, were on balance a ‘bad thing’. And in
these more enlightened days if a community, even though making modest but steady
progress, feels itself under an urgent need to equip itself rapidly with fixed capital
instruments for purposes of defence, or for reaping the harvest of technical improve-
ments in which it has for some reason lagged behind the rest of the world, the fact
that a certain policy will involve monetary un-neutrality or disequilibrium cannot in
my view be taken to be a decisive argument against it (...) we are far from being able
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to say that the amount of provision for the future which will be made by a free enter-
prise economy which preserves monetary equilibrium in any absolute sense is the
‘right amount’. Thus the sort of analysis I have been conducting does not enable us
to condemn off-hand Russian five-years plans, or Indian five-years plans, or any other
nation’s x- or y-year plans on the grounds that they are inflationary. (Robertson

1965, pp. 360-1)

3.2 Robertson and Mises

Robertson’s innovative, farsighted stance of monetary policy becomes
clearer if compared with the views of some of his contemporaries.
Here, a comparison with Ludwig von Mises, one of the champions of
minimalism, will help us better clarify the novelty of Robertson’s
approach.

Mises’s main objective was price stability. Actually, his main preoccupa-
tion was “to erect safeguards against the inflationary misuse of the mone-
tary system by the government and against the extension of the circulation
of the fiduciary media by the banks” (Mises 1971, p. 410). In his view,
expansionary monetary and banking policies were the main cause of eco-
nomic cycles.

Thus, the first difference between the two authors is that, while Robert-
son viewed cycles as rooted in the technical and institutional structure of
market economies, and indeed as a symptom of the system enduring pro-
pulsive force; by contrast Mises thought that growth in a market economy
would be an equilibrium process if undisturbed by “arbitrary political
influences” originating in governments, central banks, and banking sys-
tems (Mises 1971 [1924], p. 226).

Mises regarded a purely metallic monetary system as “the modern mone-
tary ideal” (Mises 1971 [1924], p. 238), and praised the gold standard as
exempt from destabilising political interferences. With a money supply
exogenous to national policies, and depending only upon the world pro-
duction of the precious metal, price stability would be higher than under
alternative monetary regimes, he argued. Historical experience, he went
on to say, demonstrated that “the biggest variations in the value of money
that we have experienced during the last century have not originated in
the circumstances of gold production, but in the policies of governments
and banks of issue”. And “the dependence of the value of money on the
production of gold does at least mean its independence on the politics of
the hour” (Mises 1971 [1924], p. 17).

In existing monetary systems, however, metallic money was comple-
mented by many other categories of money, whose supply was directly
or indirectly managed by the monetary authorities in accord with
governments. Mises categorised money into money proper (fiat money
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and credit money,'’ in addition to specie), money substitutes (banknotes,
cash deposits, and token coins), and fiduciary money (i.e. money certifi-
cates that are accepted merely on account of the trustworthiness of their
issuing bodies).11 By managing the supply of these moneys in their own
interests, he argued, governments, central banks, and banking systems
impose instability on the private sector.

This is where we find other momentous differences with Robertson.
Robertson did not assign any special status to metallic money. Money, in
his view, was “everything that is universally acceptable within a given politi-
cal area” (Robertson 1928a, p. 42). Coherently with this inclusive defini-
tion of money, he thought that monetary authorities and banks should, as
part of their pro-growth strategies, use their ability to create money regard-
less of the gold supply. Expansionary monetary policies were not only legit-
imate, but indeed necessary to promote growth in output and welfare.
Mises, by contrast, put metallic money at the top of his monetary hierar-
chy. He wanted monetary policies to be disciplined into mimicking the
operation of a pure metallic money system, leaving no room for the
money-creation function of banks and central banks. Borrowing the lan-
guage that Hicks reserved for early nineteenth-century economists, we
may say that Mises’s was a late attempt at treating “the monetary system as
if it was a metallic system, or could be forced into the mould of a metallic
system” (Hicks 1979, p. 164).

But what were the consequences of undisciplined monetary policies
according to Mises?

In his answer, he distinguished between alternative monetary systems. In
a system with metallic money plus fiat money only, the deviation from the
metallic “ideal” arises when the supply of fiat money increases beyond
the limits set by the supply of gold. In this case, monetary policies impose
(1) an inflation tax on the private economy, the tax being appropriated by
the issuing authority (Hicks 1979, pp. 202, 210); (ii) a redistribution of
income disfavouring all agents whose money incomes lag behind prices
(Hicks 1979, p. 211); and (iii) a redistribution from creditors to debtors
(Hicks 1979, pp. 195-201, 221).

But these “bad social consequences” of inflation are greatly exacerbated
when, in addition to money proper, there is also fiduciary money. Being

10 What Mises meant by “credit money” is different from common usage. By credit
money he meant the mere transference of already existing purchasing power
from one person to another (as in debt/credit contracts), rather than the crea-
tion of new purchasing power by banks.

11 Consistent with his metallist credo, he refused to consider banknotes and
deposits as money, and preferred to consider them as money substitutes. All
went well if money substitutes did not exceed the reserves.
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created out of nothing, fiduciary money would neither be “backed” by any
reserve of money proper, let alone gold, nor have a fixed quantitative rela-
tionship with it. Under these circumstances, monetary instability would be
magnified as banks, in their capacity as the issuers of fiduciary money,
interfere with the process of capital accumulation.

More precisely, banking systems, according to Mises, generate instability
when they artificially reduce interest rates below the level corresponding
to the equality between saving and investment, and channel new loans
into the hands of entrepreneurs, who demand these loans because they
are fooled by the banks’ interest policy into believing that the profitability
of investment in capital goods has increased; or, in Mises’s “Austrian” lan-
guage, they believe that a “lengthening” of the production process is prof-
itable. Therefore, they move resources from the consumption goods
sector to the capital goods sector. But this allocation of resources is not
maintainable because it does not respect consumers’ intertemporal
choices (i.e. their preferred allocation of income between consumption
and saving). Sooner or later entrepreneurs will have to learn their mistake,
and will have to abandon these longer production processes, with the con-
sequent abandonment of the new plants in making. Economic resources
run to waste because the bank-induced lengthening of production process
is not “maintainable”. His conclusion was that the monetary interference
with capital accumulation is, at one and the same time, ineffective and dis-
ruptive of economic values, because banks do not respect the spontaneous
equilibrium of capital markets where savings meet investments.

Mises’ approach, which deploys many ad hoc assumptions, can be
criticised under several respects.'> For our present purposes, suffice it to
say that, according to Robertson and many respectable growth models
such as the post-Keynesian models by Kaldor, Harrod, and Domar, the
maintainable rate of investment is not constrained by the existing amount
of spontaneous savings when new profit opportunities are opened up by
population growth and technical progress.'” When these profits opportu-
nities manifest themselves, monetary and credit policies may work power-
fully in favour of growth, provided their welfare effects are duly remedied
through egalitarian redistributions.

Summing up, price stability was conceived of by Mises as a sort of
‘central banks’ discipline device” aimed at constraining their operations
into a strict monetary rule in order to hinder their “etatist”, exploitative
power. By contrast, Robertson believed that monetary policy can positively

12 See Costabile (2005).
13 Robertson considered himself as a precursor of the Harrod-Domar model (Rob-
ertson, 1954 [1956].
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affect the allocation of economic resources, particularly in the intertempo-
ral dimension. This idea receives support from the experience of central
banking in a number of historical periods.

In the remaining part of this paper, we analyse some of these historical
experiences and show how the principles of activist monetary policy have
been translated into practice and put to work when central banks have
embraced developmental objectives.

4. Activist central banking in practice
4.1 Activist policy in the post-independence developing world”

Economic growth is a central goal of many societies, and it certainly
became a dominant concern for many developed and developing coun-
tries in the aftermath of the Great Depression of the 1930s and the Second
World War. The Great Depression itself had called into serious question
the efficiency and stability of capitalist economies overall, and of liberal-
ised financial markets more specifically. More to the point, developed and
developing countries faced massive challenges of economic reconstruction
and structural change. These challenges, in fact, are of the type that Den-
nis Robertson discussed. How could these economies generate “economic
booms” and the kinds of structural transformations that were required to
develop these economies? As Robertson suggested, a central bank policy
directed primarily at controlling inflation was very unlikely to facilitate the
development and growth that would be required.

And in fact, after the Second World War, there was a major transforma-
tion of central banking in the developing world. In developing countries,
central banks were seen by key economists and policy-makers as agents of
economic development.”” As described by renowned monetary historian of
the New York Federal Reserve, Arthur I. Bloomfield, in 1957:

During the past decade there has been a marked proliferation and development of
central banking facilities in the underdeveloped countries of the world, along with
an increasing resort to the use of monetary policy as an instrument of economic con-
trol. Since 1945, central banks have been newly established and pre-existing ones
thoroughly reorganized, in no less than some twenty-five underdeveloped countries.
In other cases, the powers of pre-existing central banks have been broadened ...in
large part the recent growth of central banking in the economically backward areas
has...reflected a desire on the part of the governments concerned to be able to

14 For more details, see Epstein (2007).

15 As we describe in more detail, most of the analysis of “development” during this
period had in mind a model of rapid capital accumulation leading to high pro-
ductivity growth and high economic growth.
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pursue a monetary policy designed to promote more rapid economic development
and to mitigate undue swings in national money incomes. (Bloomfield 1957, p. 190)

Bloomfield goes on to describe the functions, powers, and goals of these
central banks:

Many of the central banks, especially those established since 1945 with the help of Fed-
eral Reserve advisers (emphasis added) are characterized by unusually wide and flexi-
ble powers. A large number of instruments of general and selective credit control,
some of a novel character, are provided for. Powers are given to the central bank to
engage in a wide range of credit operations with commercial banks and in some cases
with other financial institutions.....These and other powers were specifically pro-
vided in the hope of enabling the central banks...to pursue a more purposive (empha-
sis added) and effective monetary policy than had been possible for most... .that had
been set up ...during the twenties and thirties... (and that) for the most part (had)
been equipped with exceeding orthodox statutes and limited powers which permit-
ted little scope for a monetary policy designed to promote economic development and inter-
nal stability (emphasis added).... (Bloomfield 1957, p. 191)

In line with Robertson’s thinking, these policies were oriented to jump
starting and sustaining economic growth.

We can illustrate with a specific example. The central bank plan that
Robert Triffin helped to write for Paraguay in the early 1940s is instructive
here (Helleiner 2014, pp. 142-5). Criticising the highly unstable and pro-
cyclical impacts of the gold standard for countries like Paraguay, Triffin
argued for a central bank with more tools and policy space to promote sta-
bility and growth. Triffin proposed a new structure for the Paraguayan
Central Bank that equipped the bank with the ability to conduct activist
monetary management (Helleiner 2014, p. 142). Among other things,
Triffin argued that the central bank had to become an active banker to the
public. He proposed that the central bank have two departments that
would engage in regular banking activities: a banking department and a
savings and mortgage department. He argued that these activities would
be useful in helping to address “the inadequacy of credit facilities for pro-
duction and developmental loans” (quoted in Helleiner 2014, p. 143).
These production and developmental loans were designed to spur produc-
tivity and economic growth.

Triffin and others sent out by the Federal Reserve developed plans for
more activist central banks using a variety of tools to promote stability and
development. And by development, these economists meant a broad con-
ception of economic growth (Helleiner 2014).

Perhaps even more surprisingly, following the Second World War, simi-
lar activist policies also became widespread in the core countries of the
developed world.

1428

Annex 116



An activist revival in central banking?

4.2 Activist policy in the aftermath of the Great Depression: developed countries

It is well known that following the disasters of the Great Depression and
the Second World War, governments in the United Kingdom, Europe,
Japan, and even the United States asserted much greater control over cen-
tral banks and the banking industry (Capie 1999). Central banks became
important institutions for financing and managing government debts
accumulated during the war, and after the war, central banks also became
important tools for rebuilding and restructuring national economies and
providing for social needs, often under the government’s direction. Cen-
tral banks utilised a variety of credit allocation techniques to accomplish
these goals, and in most cases, these techniques were supported by capital
and sometimes exchange controls.

The types of controls central banks used, the goals they were directed to,
and their degree of success varied from country to country and time to
time. No matter how successful, however, virtually all of these central
banks had ended or severely limited their use of these controls by the mid-
1980s. Under the neo-liberal play book, these controls, despite their long
histories and many successes, were seemingly thrown into the dust bin of
history, at least, that is, until the Great Financial Crisis of 2007-2008.

4.3 Developed country central banks as agents of development during the “Golden
Age of Capitalism »16

The Great Depression of the 1930s and then the Second World War were a
watershed for central banks in the industrialised world. Virtually all were
brought under more government control and were reoriented to facilitate
government priorities. In the United States, the Federal Reserve was
brought under tighter government control in the late 1930s, and then, at
the start of the Second World War was required to help the Treasury
finance the war effort at relatively low interest rates.'” It remained under
Treasury control until 1951, but even after that, was subject to significant
government pressures to support the market for US government debt that
had been accumulated during the war. In addition, the Humphrey-
Hawkins full employment bill obligated the Federal Reserve to pursue
polices to support high employment while controlling inflation. The era
of Keynesian policies was at hand (Epstein and Schor 1990).

16 Most of this material, with the exception of the case study of Italy, has been
drawn from U.S. Congress (1972); U.S. Congress, Joint Economic Committee
(1981); Zysman (1983); Hodgman (1973). Also see Epstein (2007).

17 Epstein and Schor (1995).
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In Europe and England, central banks that had been politically inde-
pendent before the War found themselves subject to state control after
1945 (Capie et al. 1994, p. 72). During the War, monetary policy was often
implemented through direct controls while interest rates were held low
and constant. Direct controls continued in the aftermath of the war with
various credit allocation techniques (Capie et al. 1994, p. 25.) These poli-
cies were designed to keep the cost of capital as low as possible to promote
investment, growth, and recovery in these mostly war-ravaged countries. In
some cases, the strategy was designed to promote leading and strategic sec-
tors that would have higher productivity growth and more export poten-
tial, thereby allowing for a more sustainable high growth path.

These central banks used a variety of techniques to promote these goals.
Often this tool box included credit allocation techniques. Credit alloca-
tion techniques or controls are commonly defined as measures by which
the authorities seek to modify the pattern and incidence of cost and avail-
ability of credit from what markets would generate on their own.'® To the
extent that in recovering Europe some key resources were scarce, some-
times these controls were used to reduce resources availability in some sec-
tors, while re-allocating them to priority sectors. These were sometimes
designed to promote social goods such as housing, but in other ways to
promote investment and the growth of priority sectors or regions. In
Europe, credit controls served at various times and places (1) to finance
government debt at lower interest rates; (2) to reduce the flow of credit to
the private sector without raising domestic interest rates; (3) to influence
the allocation of real resources to priority uses; (4) to block channels of
financial intermediation and thus to assist restrictive general monetary pol-
icy; and (5) to strengthen popular acceptance of wage—price controls by
holding down interest income.

In Japan, government savings institutions were used to capture personal
savings flows and these were channelled by the finance ministry (of which
the Bank of Japan is a part) to industries that were perceived to most pre-
serve economic growth.

European experiences with credit controls varied from country to coun-
try. In Germany, controls were used only briefly after the Second World
War. In the Netherlands and the United Kingdom, extensive use was made
of them, but they were always seen as temporary and short-run expedients.
In the Netherlands, credit controls were used to support macroeconomic
policy, rather than credit allocation. In the United Kingdom, the principal
aim of controls was to facilitate low-cost government debt. The govern-
ment was concerned about the impacts of high interest rates on the bond

18 Hodgman (1973).
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market, on income distribution and on the balance of payments. A more
limited aim of the quantitative ceilings was to guarantee a flow of short-
term credit at favourable interest rates to high-priority activities such as
ship building and the finance of exports and productive investment in
manufacturing. Credit ceilings were put into place, and exemptions were
sometimes made for priority sectors such as industry or housing. More-
over, the Bank of England identified sectors for which credit should be
limited, such as consumption and the financing of imports. In England, as
elsewhere, these credit controls were accompanied by exchange and capi-
tal controls.

France, Italy, and Belgium were a different story. There, the principle of
controlling credit flows and interest rates to serve national interests was
widely accepted. France had, perhaps, among the most extensive and suc-
cessful sets of controls, that were part of the government’s overall
approach to industrial policy. The Bank of France was nationalised in
1945, and placed under the National Credit Council, the institution in
charge of implementing the financial aspects of the government plan. The
broad aim of credit policy in France was to contribute to the modernisa-
tion of the French economy and its ability to compete in international
markets. These aims were clearly designed to contribute to more rapid
economic growth.

To influence the volume and allocation of credit, the Bank of France
used various methods.'” Variable “asset-based reserve requirements” were
widely used. These require banks have to observe minimum reserve
requirements based on the assets they hold, but the central banks vary
these to promote lending to desired sectors. They do this by allowing lower
required reserve rates on privileged assets. A second technique — ceilings
on credit extension — has been used as well. The ceilings were used to
reduce credit expansion without raising interest rates, and also to allocate
credit: priority sectors were exempted from the ceilings. These included
short-term export credits, medium-term loans for construction, and
others. These ceilings applied to a large range of financial institutions,
and were accompanied, as well, by capital and exchange controls as an
important concomitant. A third tool was the scrutiny of individual credits
made by banks. This allowed the Bank of France, for example, to approve
loans for privileged purposes. Another approach to affecting the alloca-
tion of credit involved the use of rediscounting of bills at lower interest
rates for priority purposes. While some of these purposes were to protect
social goods such as housing, in many cases they were to support invest-
ment in leading industries.

19 See Hodgman (1973) and John Zysman (1983).
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Zysman has emphasised the role of these credit allocation techniques in
helping to revive the French economy and help it adjust to structural chal-
lenges in the post-war period. Italy and Belgium also used similar policies.
In the case of Italy, a major goal was to help develop the southern part of
the Country.20

4.3.1 Italy. The case of Italy is particularly interesting and instructive.”'
Italy offers a paradigmatic case of central banks’ policies in favour of
growth, particularly under Donato Menichella, Governor of the Bank of
Italy between 1947 and 1960.

Menichella was particularly concerned with three basic problems with
the Italian economy, namely the historically insufficient supply of private
capital; the high propensity to import, due to lack of raw materials; the
underdevelopment of Southern Italy (Mezzogiorno d’Italia). After the Sec-
ond World War, he acted together with a group of far-sighted Italian Minis-
ters, including prime ministers, state officials, central bank operators, and
economists. Their macroeconomic strategy was centred on investment pro-
motion, balance of payment equilibrium, and the development of South-
ern Italy. More specifically, the ingredients of their pro-growth strategy
were, first, creating the conditions for industrial investment by supple-
menting the scarce supply of private capital with public capital to promote
infrastructure, but later also agriculture and basic industries such as steel,
chemicals etc. Second, a strictly related goal was curbing the balance of
payments tensions originating in the imports of raw materials, which
would inevitably accompany the planned investment programs. Last, but
not least, their goal was developing the backward Mezzogiorno. Eminent
development economists (including Rosenstein Rodan,Tinbergen, Chen-
ery and Hirschman) were involved in the discussion.

Menichella himself negotiated with the World Bank (International Bank
for Reconstruction and Development) a decennial loan of one hundred
billion Italian Liras per year intended to promote the development of
Southern Italy. Technically, the loan would be devoted to paying for

20 U.S. Congress, House of Representatives (1972).

21 See D’Antone (1995); Alacevich (2009); Costabile (2014); Costabile and Gam-
bardella (2016).

22 Menichella had also been General Director of IRI, the Institute for Industrial
Reconstruction, founded in 1933. In the Thirties, this institute saved the Italian
industrial and banking systems after the great banking crisis of the late 20s.
Menichella had also been one of the main contributors to the Bank Law of
1936, which separated commercial and investment banking in an attempt to
sever the links between the banks’ management of deposits and their involve-
ment in highly risky investments.
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imported raw materials. Also, Menichella wrote the articles of the law
establishing the Cassa per il Mezzogiorno, the Italian regional develop-
ment agency founded in 1950 on the blueprint of the Tennessee Valley
Authority.”” The Cassa received and administered the World Bank’s funds
(Menichella 1961; Barucci 1978, p. 338). In this context, Governor Meni-
chella thought of price stability not as an end in itself, but as a means to
preserve the real value of pro-growth expenditures (Menichella 1953, in
Cotula et al. 1997, p. 475).

Also interesting in our present perspective is Menichella’s action to
influence the banking system’s loans policy to favour the poorer Southern
Italian regions, which were less able to generate savings. This redistribu-
tion was necessary to avoid a self-perpetuating, cumulative divergence in
the rates of growth between the country’s areas (Menichella 1955, in
Cotula et al. 1997, p. 590). In the same direction went Menichella’s pro-
posal to redirect capital to the southern regions via lower interest rates on
loans to southern peasants, compared to the terms of credit in other Ital-
ian regions (Menichella 1955, in Cotula et al. 1997, pp. 597-9). These ideas
should also be seen against the background of Agrarian Reform in the
Fifties.

Summing up, the policies of the Bank of Italy under Menichella con-
sisted of three elements: promotion of regional development within the
context of national growth; credit allocation techniques in favour of tar-
geted regions and sectors; monetary policies aiming at price stability and
external equilibrium as a general framework for development and growth
policies.

4.3.2 The United States. In the United States, after the Great Depression of
the 1930s, as with other central banks discussed in this section, the Federal
Reserve was convinced by the government, in this case the Roosevelt
administration, to develop new tools and engage in more activities to
directly support other sectors of the economy besides finance. A little
known example of this is the “Industrial Advances Act” passed by Congress
and signed into law by FDR in 1934, which added section 13(b) to the Fed-
eral Reserve Act.”* This act allowed Federal Reserve Banks to make loans
for working capital to private non-financial companies, if they could not
find credit from the financial markets. This bill was passed, NOT as an
emergency measure, like the other section 13 measures, but as a

23 In his capacity as Roosvelt’s economic adviser and assistant director of the
World Bank’s economic department, Rosenstein-Rodan was the “grey matter”
behind the World Bank decision to finance the Cassa per il Mezzogiorno.

24 Fettig (2002, 2008).
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permanent feature of the Federal Reserve policy. The Regional Federal
Reserve Banks were encouraged to set up Regional Industrial Advisory
Committees made up of local business people to give advice on how to
allocate the credit to non-financial businesses in their districts. No limita-
tion was placed on the quantity of each loan. $280 million or 0.43% of
GDP was made available for these loans. That would equal about 68 Billion
dollars in the US’ 16 trillion-dollar economy. Not all of this lending capac-
ity was utilised but millions of dollars for industrial and commercial prod-
ucts were lent out by the Regional Federal Reserve Banks to non-financial
commercial entities. These activities continued as a part of the war effort
in the early 1940s and helped to fund companies in the war effort.

During the Second World War, the Federal Reserve, under great pres-
sure, agreed to hold short and long term interest rates at a relatively low
level (3/8% on Treasury bills and 2 1/2% on longer term loans. The Fed
also had numerous roles in marketing war bonds and helping to manage
other wartime finances.

The President also issued a series of executive orders to insure working
capital for war industries. These required the Federal Reserve and its
branches to analyse “the integrity of loan applications” and to expedite
loans.”” As with the 13(b) facilities, the Federal Reserve got very much
involved in the “business” of allocating credit to companies.

While the emergency war powers lapsed after the war ended, the 13(b)
facilities were meant to be a permanent feature of the Federal Reserve.
But in the end, they were closed down. After the Federal Reserve — Trea-
sury Accord of 1951 which ended the Fed peg of interest rates, the Federal
Reserve was very anxious to restore the Federal Reserve’s independence
from the government. The Federal Reserve was trying to “regularise” its
operations, that is, go back to a situation in which it was relatively indepen-
dent from the government. Federal Reserve officials, who wanted to
restore a more minimalist conception of Federal Reserve Policy, fought
for the elimination of the 13(b), “Industrial Advances” programme. They
achieved their goal with the passage of the 1958 “Small Business Invest-
ment Act,” which, among other things, repealed section 13(b) of the Fed-
eral Reserve Act.”

After the War, the US had a myriad of public or highly regulated finan-
cial institutions, moreover, that supported national goals, notably hous-
ing.?” During this period, the Federal Reserve policy was quite sensitive to
the needs of the housing market concerns and even tailored its monetary

25 Gary Richardson (2013).
26 Fettig (2008).
27 Dymski (1993, pp. 101-31).
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policy to avoid significantly harming it. In the case of the United States, the
focus of the policy was to protect important social sectors, especially hous-
ing, and to maintain high employment. These policies were thought to
provide a good monetary framework for growth, but were not seen to
directly promote growth in and of themselves. In Europe and Japan in the
aftermath of the Second World War, the growth goal was more direct.

5. Conclusion

In this paper, we have introduced the distinction between “minimalism”
and “activism” in central banking, with special focus on one specific subcat-
egory of activism, namely activism devoted to the promotion of growth.
Our main objective has been to illustrate the meaning and scope of this
pro-growth approach both in theory and practice.

On the theoretical front, we have argued that Robertson’s analysis of
money, cycles, and capital formation provides a coherent theoretical
framework within which factual historical examples of central bank activ-
ism can be interpreted and conceptualised. Robertson was not an advocate
of price stabilisation because he regarded this objective as not useful, and
even counterproductive, for the purposes of economic growth. We have
illustrated his alternative recommendations for central bank policies in
the light of his theory of growth. We have also investigated the allocational
function of money and credit flows in light of the links that he established
between growth and structural change. Our “robertsonian” analysis has
been supplemented by a brief exposition of the contrasting approach of
an architect of minimalism, Ludwig von Mises.

Having thus established our theoretical framework, in terms of central
banking practice, we investigated some phases during the Second World
War and in the post-Second World War period in which central banks in
the developed and in the developing world pursued activist policies
focused on direct and indirect methods of allocating credit to priority sec-
tors. In a nutshell, our analysis shows that during this period, the princi-
ples of minimalism had been abandoned in favour of an activist
philosophy when central banks have embraced developmental objectives
in their economic strategies.

We also argued that minimalist and activist approaches to central bank-
ing derive from different conceptions of market economies. Robertson
did not believe in either the automatic realisation of the objectives of full
employment, growth, and other desirable objectives, or in a spontaneous
harmony between social classes. Rather, he considered markets to be the
place where the contrasting interests of social classes and groups confront
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each other; and argued that activist monetary policies, if well-calibrated,
can be instrumental in promoting growth and welfare, thus reconciling
those contrasting interests to some extent.

Our analysis also provides some elements for distinguishing between the
minimalist/activist spectrum that we have proposed here, and the better
known distinction between “rules” and “discretion”. The minimalist/activ-
ist spectrum has to do mainly with goals. As we saw above, activists consider
a wide variety of goals for monetary policies, including employment,
growth, sectoral and territorial balance, employment, and price-level man-
agement. In this context, means are instrumental, and vary according to,
among other factors, the specific objectives pursued in a given historical
period. Our post-Second World War historical examples illustrate this
point. Minimalists, by contrast, consider price stability to be the only legiti-
mate objective of monetary policy in all historical circumstances. By con-
trast, the “rules vs. discretion” debate had to do mainly with means, not
goals. The contestants, in the 70s and after, for the most part took a com-
mon stance on central bank objectives, that is, the control of the business
cycle and financial stability (we may think of Friedman vs. the Keynesians
for illustration). The debate mainly concerned the most appropriate
instruments, with one side recommending rules and the opposite side pro-
posing a wider set of policy instruments and the possibility of “fine tuning”
for achieving that common goal. Thus, we may argue that the rules vs. dis-
cretion debate provides a truncated version of the wider minimalist/activ-
ist spectrum, with major if not exclusive attention put on instruments
rather than goals.

Summing up, we submit that our analysis in this paper provides
a suggestive case for the wusefulness of the “minimalist-activist”
spectrum as an analytical prism to shed light on some key aspects of cen-
tral banking theory and practice, admittedly with a focus here on the
“activist” end of the spectrum and the objectives of growth and develop-
ment. We plan to explore other aspects of this continuum in the near
future.
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Abstract

We introduce the “minimalist-activist” spectrum as an analytical prism
through which to view key aspects of central banking theory and practice.
We focus on the activist end of this spectrum, concentrating on economic
growth. We explore the theoretical roots of these ideas in the writings of
Dennis Robertson. We illustrate central banking practice by detailing
some approaches followed by central banks pursuing economic growth
and development in the decades following the Second World War. History
of monetary thought, monetary theory, and analysis of central bank
practices blend together to illuminate key principles and practices of
central banking.
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QUESTION PRESENTED

This case concerns nearly $2 billion of bonds in which
Bank Markazi, the Central Bank of Iran, held an interest
in Europe as part of its foreign currency reserves. Plain-
tiffs, who hold default judgments against Iran, tried to
seize the assets. While the case was pending, Congress
enacted §502 of the Iran Threat Reduction and Syria
Human Rights Act of 2012, 22 U.S.C. §8772. By its
terms, that statute applies only to this one case: to “the
financial assets that are identified in and the subject of
proceedings in the United States District Court for the
Southern District of New York in Peterson et al. v. Is-
lamic Republic of Iran et al., Case No. 10 Civ. 4518 (BSJ)
(GWGQR).” Id. §8772(b). “In order to ensure that Iran is
held accountable for paying the judgments,” it provides
that, notwithstanding any other state or federal law, the
assets “shall be subject to execution” upon only two find-
ings—essentially, that Bank Markazi has a beneficial in-
terest in them and that no one else does. Id. §8772(a)(1),
(2). The question presented is:

Whether §8772—a statute that effectively directs a
particular result in a single pending case—violates the
separation of powers.
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PARTIES TO THE PROCEEDINGS BELOW

Due to its length, the list of parties to the proceedings
below is set forth in full in the appendix (App., nfra,
130a-144a).
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INTHE

Supreme Court of the United States

BANK MARKAZI,
THE CENTRAL BANK OF IRAN,

Petitioner,
V.

DEBORAH D. PETERSON, et al.,
Respondents.

On Petition for a Writ of Certiorari
to the United States Court of Appeals
for the Second Circuit

PETITION FOR A WRIT OF CERTIORARI

Petitioner Bank Markazi, the Central Bank of Iran,
respectfully petitions for a writ of certiorari to review the
judgment of the United States Court of Appeals for the
Second Circuit in this case.

OPINIONS BELOW
The opinion of the court of appeals (App., infra, la-
12a) is reported at 758 F.3d 185 (2d Cir. 2014). The opin-
ions and orders of the district court (App., infra, 13a-
127a) are unreported.

STATEMENT OF JURISDICTION

The court of appeals entered judgment on July 9, 2014.
It denied rehearing and rehearing en banc on September
29, 2014. App., infra, 128a. This Court has jurisdiction
under 28 U.S.C. §1254(1). Although 28 U.S.C. §2403(a)
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may apply, the court of appeals did not invoke that provi-
sion. The United States is being served with this petition.

CONSTITUTIONAL, STATUTORY, AND
TREATY PROVISIONS INVOLVED

Relevant provisions of Article I1T of the U.S. Constitu-
tion, the Iran Threat Reduction and Syria Human Rights
Act of 2012, 22 U.S.C. §8772; the Foreign Sovereign Im-
munities Act of 1976, 28 U.S.C. §§1602 et seq.; the Ter-
rorism Risk Insurance Act of 2002, 28 U.S.C. §1610 note;
the Treaty of Amity, Economic Relations, and Consular
Rights, U.S.-Iran, Aug. 15, 1955, 8 U.S.T. 899; and Article
8 of the Uniform Commercial Code are set forth in the
appendix. App., infra, 145a-186a.

PRELIMINARY STATEMENT

This case concerns nearly $2 billion of bonds in which
Bank Markazi, the Central Bank of Iran, held an interest
in Europe as part of its foreign currency reserves. Plain-
tiffs, who hold default judgments against Iran, tried to
seize the assets. Under ordinary legal principles, the as-
sets would not have been attachable.

Plaintiffs, however, persuaded Congress to enact a
statute to dictate a contrary result in this one case. By
its terms, the statute applies only to “the financial assets
that are identified in and the subject of proceedings in
the United States District Court for the Southern Dis-
trict of New York in Peterson et al. v. Islamic Republic of
Iran et al., Case No. 10 Civ. 4518 (BSJ) (GWG).” 22
U.S.C. §8772(b). “In order to ensure that Iran is held
accountable for paying the judgments,” the statute pro-
vides, the assets “shall be subject to execution” upon only
two findings—essentially, that Bank Markazi has a bene-
ficial interest in them and that no one else does. Id.
§8772(a)(1), (2).
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Relying on that statute, the district court ordered the
assets turned over to plaintiffs. The Second Circuit af-
firmed. Conceding that there may be “little functional
difference” between § 8772 and a statute that simply di-
rected the court to rule in plaintiffs’ favor, the court up-
held §8772 as a valid exercise of Congress’s authority.
App., infra, 10a. The question presented is whether such
a statute—which effectively directs a particular result in
a single pending case—violates the separation of powers.

STATEMENT

I. STATUTORY FRAMEWORK

A. The Foreign Sovereign Immunities Act

For most of this Nation’s history, foreign sovereigns
were completely immune from suit. See Verlinden B.V.
v. Cent. Bank of Nigeria, 461 U.S. 480, 486 (1983). In
1952, however, the State Department adopted the “re-
strictive” theory of immunity that recognized limited ex-
ceptions. Id. at 486-487. Two decades later, Congress
codified the exceptions in the Foreign Sovereign Immun-
ities Act of 1976 (“FSIA”), Pub. L. No. 94-583, 90 Stat.
2891 (codified as amended at 28 U.S.C. §§1602 et seq.).

The FSIA preserves the general rule that “a foreign
state shall be immune from the jurisdiction of the courts
of the United States and of the States.” 28 U.S.C. §1604.
A “foreign state” includes any “agency or instrumentality
of a foreign state.” Id. §1603(a). Section 1605 then lists
narrow exceptions to that immunity. 7d. §1605.

The FSIA separately addresses the immunity of sov-
ereign property from attachment or execution. Gener-
ally, “property in the United States of a foreign state
shall be immune from attachment arrest and execution.”
28 U.S.C. §1609. Section 1610 lists narrow exceptions,
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but only for certain categories of “property in the United
States.” Id. §1610(a)-(b).

Section 1611(b) provides an additional, special immun-
ity for central bank assets. Under that section, “[n]ot-
withstanding the provisions of section 1610 of this chap-
ter, the property of a foreign state shall be immune from
attachment and from execution, if * * * the property is
that of a foreign central bank or monetary authority held
for its own account.” 28 U.S.C. §1611(b)(1).

B. The Terrorism Amendments to the FSIA

In 1996, Congress created an exception to immunity
for terrorism-related claims. See Antiterrorism and Ef-
fective Death Penalty Act of 1996, Pub. L. No. 104-132,
§221, 110 Stat. 1214, 1241. That exception allows suits
for “torture, extrajudicial killing, aircraft sabotage, hos-
tage taking, or the provision of material support or re-
sources for such an act.” 28 U.S.C. §1605A(a)(1). It ap-
plies only if the Executive Branch has designated the
sovereign a “state sponsor of terrorism” prior to, or as a
result of, the act at issue. Id. §1605A(a)(2)(A)({H)(T).

In the years since, scores of suits have been filed.
Typically, the sovereign does not appear, and plaintiffs
are awarded default judgments for tens or hundreds of
millions of dollars. See Jennifer K. Elsea, Congressional
Research Service, Suits Against Terrorist States by Vic-
tims of Terrorism 67-74 (Aug. 8, 2008). Plaintiffs, how-
ever, have faced difficulty collecting. See id. at 5-68.
Congress has responded by repeatedly amending the ex-
ceptions to immunity from execution. See ibid.

The 1996 amendments added two exceptions. Under
the first, a foreign state’s property “used for a commer-
cial activity in the United States” is not immune from
execution of a terrorism-related judgment. 28 U.S.C.
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§1610(a)(7). A similar exception applies to certain prop-
erty of agencies or instrumentalities. Id. §1610(b)(3).

In 2002, Congress enacted §201 of the Terrorism Risk
Insurance Act of 2002 (“TRIA”), Pub. L. No. 107-297, 116
Stat. 2322, 2337, to permit execution against assets the
President had “blocked” (i.e., frozen) under certain eco-
nomic-sanctions statutes. It provides:

%ok %

Notwithstanding any other provision of law, in
every case in which a person has obtained a judg-
ment against a terrorist party on a claim based
upon an act of terrorism, or for which a terrorist
party is not immune under section 1605A * ** |
the blocked assets of that terrorist party (including
the blocked assets of any agency or instrumentality
of that terrorist party) shall be subject to execu-

tion * * * |
28 U.S.C. §1610 note §201(a). By its terms, TRIA ap-
plies only to “blocked assets of that terrorist party”—i.e.,

property owned by that party. See Heiser v. Islamic Re-
public of Iran, 735 F.3d 934, 937-941 (D.C. Cir. 2013).

In 2008, Congress amended the FSIA yet again. See
National Defense Authorization Act for Fiscal Year 2008,
Pub. L. No. 110-181, §1083, 122 Stat. 3, 338. It expanded
the remedies available under the terrorism exception. 28
U.S.C. §1605A. Tt also expanded the assets available for
execution. Id. §1610(g).

C. Article 8 of the Uniform Commercial Code

The FSIA generally addresses only immunity, not
substantive law. See First Nat'l City Bank v. Banco Pa-
ra Bl Comercio Exterior de Cuba, 462 U.S. 611, 620 (1983).
The relevant substantive law here is Article 8 of the Uni-
form Commercial Code and its foreign equivalents.
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In modern financial markets, securities owners rarely
possess physical certificates. Instead, they own a “secu-
rity entitlement” against an intermediary such as a bank
or broker. See U.C.C. art. 8 prefatory note (1994); TA
W. Hawkland, et al., Uniform Commercial Code Series
§8-101 (2013). U.C.C. Article 8 defines the property
rights in those entitlements.

The holder of a security entitlement has the right to
receive interest, cast votes, and exercise other incidents
of ownership. U.C.C. §§8-505 to 8-508. Rather than in-
teracting with the issuer directly, however, the owner
holds those rights against its securities intermediary.
1bid. The intermediary, in turn, must either own the un-
derlying financial asset or own a security entitlement in
that asset through yet another intermediary, so that it
can provide the benefits of ownership to its customer. Id.
§8-504(a). In that manner, Article 8 enables widespread
holding and transfer of securities without physical trans-
fers of the underlying securities.

Because Article 8 is built on potentially lengthy chains
of ownership from intermediary to intermediary, it care-
fully defines attachable property rights. Section 8-112(c)
provides that “[t]he interest of a debtor in a security enti-
tlement may be reached by a creditor only by legal pro-
cess upon the securities intermediary with whom the
debtor’s securities account is maintained.” U.C.C. §8-
112(c) (emphasis added). In other words, if a debtor
holds a security entitlement in a bond with Bank A, which
in turn holds an entitlement with Bank B, the debtor’s
only property is the entitlement he holds with Bank A.
Creditors may be able to seize the debtor’s holdings at
Bank A, but they cannot go beyond that and attach Bank
A’s holdings at Bank B to satisfy the debtor’s debts. The
official comment explains:
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Process is effective only if directed to the debtor’s
own security intermediary. If Debtor holds secu-
rities through Broker, and Broker in turn holds
through Clearing Corporation, Debtor’s property
wnterest is a security entitlement against Broker.
Accordingly, Debtor’s creditor cannot reach Debt-
or’s interest by legal process directed to the Clear-
ing Corporation.

U.C.C. §8-112 cmt. 3 (emphasis added); see also 7TA
Hawkland, supra, §8-112:01 (“Since [the debtor’s] prop-
erty interest is ‘located’ at [its intermediary], * * * the
only proper subject of legal process by [the debtor’s]
creditors would be [that intermediary]. [The intermedi-
ary’s intermediary] does not have possession of some
item of property in which [the debtor] has a direct prop-
erty interest * * * ),

II. PROCEEDINGS BELOW
A. Proceedings Before the District Court
1. The Restraints and Blocking Order

Petitioner Bank Markazi is the Central Bank of Iran.
Like other central banks, it holds foreign currency re-
serves to carry out monetary policies such as maintaining
price stability. C.A. App. 1330. Like other central banks,
it often maintains the reserves in bonds issued by foreign
sovereigns or “supranationals” like the European Invest-
ment Bank. Id. at 1331, 1146-1149.

As part of its foreign currency reserves, Bank Markazi
held $1.75 billion in security entitlements in foreign gov-
ernment and supranational bonds at Banca UBAE S.p.A.,
an Italian bank. App., infra, 2a; C.A. App. 1329-1332,
1779. UBAE, in turn, held corresponding security enti-
tlements in an account with another intermediary, Clear-
stream Banking, S.A., in Luxembourg. App., infra, 2a,
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57a-59a. Clearstream then held corresponding security
entitlements in an omnibus account at Citibank, N.A., in
New York. Id. at 2a.'

Plaintiffs hold billions of dollars of default judgments
against the Islamic Republic of Iran arising out of terror-
ist attacks by organizations that allegedly received sup-
port from Iran. App., infra, 2a, 52a-53a n.1, 116a. Bank
Markazi is not a party to any of those judgments and is
not alleged to have been involved in the attacks. See id.
at 52a-b3a n.1.

Upon learning of Bank Markazi’s assets, plaintiffs did
not try to attach them in Italy or Luxembourg. Instead,
in June 2008, they served restraining notices on Clear-
stream and Citibank in New York. App., infra, 3a, 62a.
Clearstream moved to vacate the restraints. On June 23,
2009, the district court “agree[d] with Clearstream that
the assets * * * are governed by NY UCC 8-112(c)” and
that, “[ulnder the plain meaning of NY UCC 8-112(c),
Clearstream is not a proper garnishee” because “Clear-
stream does not currently carry on its books * * * an ac-
count in the name of the Islamic Republic of Iran.” Id. at
126a. Nonetheless, the court left the restraints in place
so plaintiffs could pursue their theory that the transfer to
UBAE was a fraudulent conveyance. Ibid.; see n.1, supra.

In June 2010, plaintiffs commenced this action against
Bank Markazi, UBAE, Clearstream, and Citibank for
turnover of the restrained assets under TRIA. App., in-

! Until February 2008, Bank Markazi held the security entitlements
directly with Clearstream in Luxembourg; the parties dispute
whether the transfer to UBAE was a fraudulent conveyance. App.,
wnfra, 57a-59a & n.2; C.A. App. 1331-1332. During the proceedings
below, moreover, the bonds matured so that Citibank then held the
cash proceeds. App., infra, 61a. At the time of judgment, the assets
were worth $1.895 billion. Id. at 23a.
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fra, 3a, 62a-63a. Later, in February 2012, the President
issued an order blocking all “property and interests in
property of the Government of Iran, including the Cen-
tral Bank of Iran, that are in the United States,” citing
purported “deceptive practices” and “deficiencies in
Iran’s anti-money laundering regime.” Executive Order
No. 13,599, 77 Fed. Reg. 6659, 6659 (Feb. 5, 2012). Citi-
bank then reported the restrained assets as blocked by
that order. App., infra, 64a.

Bank Markazi moved to dismiss, and plaintiffs moved
for summary judgment. App., infra, 3a, 55a. Bank Mar-
kazi urged that the security entitlements Citibank held
for Clearstream were not Bank Markazi’s property un-
der U.C.C. Article 8 and thus were not “assets of ” Bank
Markazi under TRIA. Id. at 96a-97a. Even if they were,
it argued, the assets were entitled to central bank im-
munity under FSIA §1611(b). Id. at 102a. Bank Markazi
also invoked the Treaty of Amity between the United
States and Iran, which prohibits discrimination against
Iranian companies. Id. at 101a (citing Treaty of Amity,
Economic Relations, and Consular Rights, U.S.-Iran,
Aug. 15,1955, 8 U.S.T. 899).

2. Congress’s Enactment of § 8772

Plaintiffs’ lawyers then lobbied Congress to change
the law governing the case. Press coverage reported that
“lawyers and lobbyists for victims of terrorist attacks
were quietly jockeying” over the legislation, and that
Senator Bob Menendez was “‘working with all of the
plaintiff groups to ensure that the approximately $2.5 bil-
lion in Iranian blocked assets located in New York are
available.”” Kate Ackley, Riwval Groups of Terror Vic-
tims Square Off, Roll Call, May 22, 2012. The House
sponsor explained that the bill sought “to change a spe-
cific part of Federal law to allow assets seized from the
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Iranian Government to be allocated to [plaintiffs] to re-
cover the judgments owed to them.” 158 Cong. Rec.
H5569 (Aug. 1, 2012).

The result was §502 of the Iran Threat Reduction and
Syria Human Rights Act of 2012, Pub. L. No. 112-158,
126 Stat. 1214, 1258 (codified at 22 U.S.C. §8772). Sec-
tion 8772 specifically targets the assets in this case. It
applies only to “the financial assets that are identified in
and the subject of proceedings in the United States Dis-
trict Court for the Southern District of New York in Pe-
terson et al. v. Islamic Republic of Iran et al., Case No. 10
Civ. 4518 (BSJ) (GWG).” 22 U.S.C. §8772(b). It adds:
“Nothing in this section shall be construed * * * to affect
the availability, or lack thereof, of a right to satisfy a
judgment *** in any proceedings other than [those]
proceedings * * * .7 Id. §8772(c)(1).

As to those assets, §8772 fundamentally changes the
governing law. It provides:

[N Jotwithstanding any other provision of law, in-
cluding any provision of law relating to sovereign
immunity, and preempting any inconsistent provi-
sion of State law, a financial asset that is—

(A) held in the United States for a foreign securi-
ties intermediary doing business in the United
States;

(B) a blocked asset (whether or not subsequently
unblocked) * * * ; and

(C) equal in value to a financial asset of Iran, in-
cluding an asset of the central bank or monetary
authority of the Government of Iran * * * | that
such foreign securities intermediary or a related
intermediary holds abroad,
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shall be subject to execution or attachment in aid of
execution in order to satisfy any judgment * * * .

22 U.S.C. §8772(a)(1).

The statute prescribes two “determination[s]” the
court must make. 22 U.S.C. §8772(a)(2). “In order to
ensure that Iran is held accountable for paying the judg-
ments,” the court must determine (1) “whether Iran
holds equitable title to, or the beneficial interest in, the
assets,” and (2) “that no other person possesses a consti-
tutionally protected interest in the assets.” Ibid.

3. The District Court’s Decision
On February 28, 2013, the district court denied Bank
Markazi’s motion to dismiss and granted summary judg-
ment to plaintiffs. App., infra, 52a-124a.

The court held that §8772 rendered U.C.C. Article 8
irrelevant: Section 8772 “specifically trumps ‘any other
provision of law’ and specifically permits execution on the
assets specifically at issue in this litigation.” App., infra,
97a. Nonetheless, the court deemed the assets attach-
able regardless, relying partly on purported statements
of ownership by Bank Markazi and partly on its view that
Bank Markazi’s U.C.C. argument was “sophistry.” Id. at
97a-98a & n.10, 101a.

With respect to the Treaty of Amity, the court again
ruled that §8772 rendered the issue moot. App., infra,
102a. But it also found the Treaty inapplicable because,
in its view, the Treaty could not be used to “circumvent
congressional acts or authorized legal actions.” Ibid.

As for central bank immunity, the court ruled that
§ 8772 “expressly preempt[s] any immunity.” App., infra,
103a. But it also held that TRIA trumps central bank
immunity and that the blocking order’s reference to “de-
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ceptive practices” “suggests that the activities of Bank
Markazi are not central banking activities.” Ibid.

”

The court next turned to §8772’s required findings.
“On this record and as a matter of law,” it held, “no other
entity could have an equitable or beneficial interest” in
the assets. App., infra, 111a. “Clearstream does not al-
lege * * * that it has legal title or the right to acquire that
title for the Blocked Assets.” Id. at 112a. “UBAE dis-
claims any ‘legally cognizable interest’ in the Citibank
proceeds.” Ibid. And Citibank simply “maintain[s] [an]
account on behalf of another.” Ibid. In short, “[t]here
simply is no other possible owner of the interests here
other than Bank Markazi.” Id. at 113a.

Bank Markazi argued that § 8772 violated the separa-
tion of powers by effectively dictating the outcome of a
single case. App., infra, 114a. But the court disagreed.
“The statute does not itself ‘find’ turnover required,” the
court asserted; “such determination is specifically left to
the Court.” Id. at 114a-115a. The statutory findings, it
opined, were not “mere fig leaves” but left “plenty for
this Court to adjudicate.” Id. at 115a.

On May 20, 2013, the district court denied reconsider-
ation. App., infra, 31a-5la. On July 9, 2013, it entered a
Rule 54(b) judgment directing turnover of the assets
(while retaining jurisdiction over a different dispute in-
volving other assets). Id. at 13a-30a. The judgment re-
leased Citibank and Clearstream from liability to Bank
Markazi and enjoined Bank Markazi from asserting
claims against them. Id. at 24a-26a.

B. The Court of Appeals’ Opinion
The court of appeals affirmed. App., infra, 1a-12a.

The court acknowledged Bank Markazi’s arguments
that the assets at issue were not “assets of” Bank

Annex 117



13

Markazi under TRIA and that, even if they were, they
were protected by central bank immunity. App., infra,
5a. But the court declined to reach those issues. “Con-
gress,” it explained, “has changed the law governing this
case by enacting 22 U.S.C. §8772.” Ibid.

The court then turned to Bank Markazi’s separation-
of-powers challenge. It recognized that United States v.
Klein, 80 U.S. 128 (1872), had struck down a statute that
directed courts to treat pardons of Confederate sympa-
thizers as conclusive evidence of disloyalty. App., infra,
8a. Congress, Klein declared, may not “prescrib[e] a rule
of decision to the courts.” Ibid. But the court of appeals
also noted that this Court had distinguished Klein in Ro-
bertson v. Seattle Audubon Society, 503 U.S. 429 (1992).
App., infra, 8a-9a. Robertson upheld a statute passed to
resolve two environmental suits by deeming management
of forests according to the statute’s terms to satisfy ap-
plicable requirements. Ibid.

The court of appeals found § 8772 similar to the statute
in Robertson. “[Section] 8772 does not compel judicial
findings under old law,” it held, but rather “changes the
law applicable to this case.” App., infra, 9a. And like the
statute in Robertson, it “explicitly leaves the determina-
tion of certain facts to the courts.” Ibid.

Bank Markazi argued that § 8772 “effectively compels
only one possible outcome, as Iran’s beneficial interest in
the assets had been established by the time Congress en-
acted §8772.” App., infra, 10a. The court did not deny
that § 8772 had that effect. But it believed the argument
foreclosed by Robertson, “as the statute there was specif-
ically enacted to resolve two pending cases” as well. Ibid.
“Indeed,” the court added, “it would be unusual for there
to be more than one likely outcome when Congress
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changes the law for a pending case with a developed fac-
tual record.” Ibid.

The court thus conceded that “there may be little func-
tional difference between §8772 and a hypothetical stat-
ute directing the courts to find that the assets at issue in
this case are subject to attachment under existing law.”
App., mnfra, 10a. But it held that, under Robertson,
“§ 8772 does not cross the constitutional line.” Ibid.

The court also rejected Bank Markazi’s reliance on the
Treaty of Amity. “[Elven if there were a conflict” be-
tween the Treaty and § 8772, it ruled, “the later-enacted
§ 8772 would still apply * * *.” App., infra, 5a. The court
also denied the existence of any conflict. Although the
Treaty requires treatment of Iranian companies to be
“‘fair and equitable’ and no ‘less favorable than that ac-
corded nationals and companies of any third country,’”
the court asserted that § 8772 “contains no country-based
discrimination” and in fact is “expressly non-discrimina-
tory” because it applies only to this case. Id. at 7a.

The court of appeals denied rehearing and rehearing
en banc on September 29, 2014. App., infra, 128a. On
October 29, 2014, the court granted Bank Markazi’'s mo-
tion to stay the mandate. Id. at 129a.

REASONS FOR GRANTING THE PETITION

By enacting § 8772, Congress legislated the outcome of
a single case to ensure that nearly $2 billion of disputed
assets would be turned over to plaintiffs. In doing so,
it repudiated binding treaty obligations, ignored long-
standing international law, and overturned substantive
state property law. The Second Circuit upheld the stat-
ute as consistent with the separation of powers, even
though it applies solely to this one case and effectively
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dictated its outcome. No court has ever upheld such a
blatant intrusion on judicial power.

If United States v. Klein, 80 U.S. 128 (1872), still has
any force, Congress cannot enact such legislation. Con-
gress passed a targeted statute to change the outcome of
one case. Although it purported to require two findings,
they were makeweights; the Second Circuit never sug-
gested otherwise. And this case squarely presents the
issue left open in Robertson v. Seattle Audubon Society,
503 U.S. 429 (1992): whether a statute is unconstitutional
if it “swe[eps] no more broadly * * * than the range of
applications at issue in [one] pending case[ |.” Id. at 441.

Section 8772 is merely the latest of several instances
of Congress’s disregard for separation-of-powers princi-
ples to favor sympathetic plaintiffs. The statute not only
violates United States treaty obligations and imperils the
United States’ reputation as a safe custodian for central
bank reserves. It also threatens the judiciary’s ability to
operate as an independent branch rather than a mere ad-
junct resolving property disputes as the legislature may
direct. This Court should grant review.

I. THIS CASE PRESENTS IMPORTANT SEPARATION-OF-

POWERS QUESTIONS LEFT OPEN IN ROBERTSON

Klein made clear that Article IIT prohibits Congress
from exercising judicial power by legislating the outcome
of a particular case. This Court, however, has not clearly
defined the scope of that prohibition. This case tests
Klein’s limits.

A. Klein Prohibits Congress from Dictating the

Outcome of a Particular Case

1. In Klein, this Court addressed a post-Civil War
statute designed to prevent pardoned Confederate sym-
pathizers from prevailing in suits against the govern-
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ment. An 1863 statute had authorized the Secretary of
the Treasury to seize and sell abandoned or captured
property during the war. Ch. 120, §1, 12 Stat. 820, 820
(1863). The owner could sue in the court of claims after
the war to recover the proceeds, but had to prove his loy-
alty to the United States. Id. §3.

In United States v. Padelford, 76 U.S. 531 (1870), this
Court held that acts of disloyalty would be disregarded if
the claimant had been pardoned. Id. at 541-543. A few
months later, Congress included a rider in an appropria-
tions bill stating that a pardon was not “admissible in ev-
idence on the part of any claimant”; to the contrary, if the
pardon recited acts of disloyalty that the recipient had
not denied upon being pardoned, the statute required
that it be deemed “conclusive evidence that such person
did take part in and give aid and comfort to the late re-
bellion.” Ch. 251, 16 Stat. 230, 235 (1870).

This Court held the statute unconstitutional. Con-
gress, it concluded, had “passed the limit which separates
the legislative from the judicial power.” Klein, 80 U.S. at
147. The statute purported to dictate the outcome of
pending cases “founded solely on the application of a rule
of decision * * * prescribed by Congress.” Id. at 146.
That was impermissible: Congress may not “prescribe
rules of decision to the Judicial Department of the gov-
ernment in cases pending before it.” Ibid.

Klein distinguished the Court’s earlier decision in
Pennsylvania v. Wheeling & Belmont Bridge Co., 59
U.S. 421 (1856). In Wheeling Bridge, the Court had found
a bridge to be an obstruction to navigation and ordered
its removal. Id. at 429. Congress responded by passing a
statute declaring the bridge to be a federal post-road.
Ibid. That statute, Klein explained, left the Court “to
apply its ordinary rules to the new circumstances created
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by the act.” 80 U.S. at 146-147. In Klein, by contrast,
Congress had “prescribe[d] a rule in conformity with
which the court must [decide the case].” Id. at 147.

2. This Court revisited Klein’s scope in Robertson v.
Seattle Audubon Society, 503 U.S. 429 (1992). Robertson
arose out of two suits alleging that the government’s
plans to allow certain timber harvesting violated federal
environmental statutes. Id. at 432. While the suits were
pending, Congress enacted legislation that “established a
comprehensive set of rules to govern harvesting within a
geographically and temporally limited domain.” Id. at
433-434 & n.1 (citing Pub. L. No. 101-121, §318(b)(3), (5),
103 Stat. 701, 746-747 (1989)). The statute provided that
“management of areas according to [the new rules] * * *
is adequate consideration for the purpose of meeting the
statutory requirements that are the basis for [the suits].”
Pub. L. No. 101-121, § 318(b)(6)(A), 103 Stat. at 747.

The Court rejected the claim that the statute violated
Klein. The statute, it explained, “compelled changes in
law, not findings or results under old law.” 503 U.S. at
438. The Court “flound] nothing in [the statute] that
purported to direct any particular findings of fact or ap-
plications of law.” Ibid. Rather, the statute “expressly
reserved judgment upon ‘the legal and factual adequacy’
of the administrative documents authorizing [certain]
sales” and “expressly provided for judicial determination
of the lawfulness of [other] sales.” Id. at 438-439.

An amicus argued that “even a change in law, pro-
spectively applied, would be unconstitutional if the
change swept no more broadly, or little more broadly,
than the range of applications at issue in the pending
cases.” 503 U.S. at 441. But “[t]his alternative theory
was neither raised below nor squarely considered by the
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Court of Appeals, nor was it advanced by respondents in
this Court,” so the Court “decline[d] to address it.” Ibid.

B. Klein’s Scope Remains Uncertain

Confusion over Klein’s scope is pervasive. The D.C.
Circuit has described Klein as “a bit of a constitutional
Sphinx.” Janko v. Gates, 741 F.3d 136, 146 (D.C. Cir.
2014), petition for cert. filed, No. 14-650 (Nov. 26, 2014).
The Tenth Circuit has observed that “Klein is a notori-
ously difficult decision to interpret.” Biodiversity As-
socs. v. Cables, 357 F.3d 1152, 1170 (10th Cir. 2004)
(McConnell, J.), cert. denied, 543 U.S. 817 (2004). And
the Second Circuit has agreed that “[w]hether a statute
provides only the standard to which courts must adhere
or compels the result that they must reach can be a vexed
question.” Benjamin v. Jacobson, 124 F.3d 162, 174 (2d
Cir. 1997), vacated, 172 F.3d 144 (2d Cir. 1999), cert. de-
nied, 528 U.S. 824 (1999).

Courts of appeals have articulated Klein's scope in
varying ways. The Seventh Circuit has interpreted the
case to mean that, while Congress “may make rules that
affect classes of cases,” it “cannot tell courts how to de-
cide a particular case.” Lindh v. Murphy, 96 F.3d 856,
872 (Tth Cir. 1996) (en banc) (emphasis added), rev’d on
other grounds, 521 U.S. 320 (1997). Thus, while Congress
“may prescribe maximum damages for categories of
cases,” it “cannot say that a court must award Jones
$35,000 for being run over by a postal truck.” Ibid.

The D.C. Circuit, by contrast, has reached the ques-
tion reserved in Robertson and held that it is “unobjec-
tionable” for Congress to target a particular case. Natl
Coal. To Save Our Mall v. Norton, 269 F.3d 1092, 1097
(D.C. Cir. 2001), cert. denied, 537 U.S. 813 (2002). While
conceding that “Klein’s exact meaning is far from clear,”
the court saw “no reason why the specificity should sud-
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denly become fatal merely because there happened to be
a pending lawsuit.” Id. at 1096-1097.

C. This Case Squarely Presents Important Issues
Left Open in Robertson
This case presents the important questions about
Klein’s scope that the Court left open in Robertson. And
it does so in a context—where Congress sought to compel
the transfer of nearly $2 billion from one litigant to an-
other—that calls out for resolution.

Section 8772 applies to one case and one case alone. It
governs only “the financial assets that are identified in
and the subject of proceedings in the United States Dis-
trict Court for the Southern District of New York in Pe-
terson et al. v. Islamic Republic of Iran et al., Case No. 10
Civ. 4518 (BSJ) (GWG).” 22 U.S.C. §8772(b). For good
measure, it adds that “[nJothing in this section shall be
construed * * * to affect * * * any proceedings other than
[those] proceedings.” Id. §8772(c)(1). The statute thus
not only identifies this case by caption and docket num-
ber, but expressly disclaims any broader effect.

The Second Circuit nonetheless upheld the statute
because it purported to require two judicial “findings”
before the assets were awarded to plaintiffs: (1) that
“Iran holds equitable title to, or the beneficial interest in,
the assets”; and (2) that “no other person possesses a con-
stitutionally protected interest.” 22 U.S.C. §8772(a)(2).
Neither finding, however, left anything meaningful for the
court to decide—indeed, both were forgone conclusions.

The Second Circuit never held otherwise. To the con-
trary, it conceded that “there may be little functional
difference” between §8772 and a statute that simply
decided the case. App., infra, 10a. Indeed, the court
thought it “unusual for there to be more than one likely
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outcome when Congress changes the law for a pending
case with a developed factual record.” Ibid. The court
thus held §8772 constitutional even if, as Bank Markazi
contended, it left no meaningful role to the courts.

There was good reason for the court not to dispute
that premise. The statute effectively directed that plain-
tiffs prevail—collecting almost $2 billion—so long as
Bank Markazi had an interest in the assets and no one
else did. That is like directing judgment for a plaintiff on
the sole condition that the judgment runs only against
the defendant. That is practically no condition at all.

Moreover, there was never any serious question that
Bank Markazi had a “beneficial interest” in the assets.
Plaintiffs first learned of the assets in June 2008 only be-
cause the Treasury Department’s Office of Foreign As-
sets Control advised them that an Iranian government
entity had an interest in the assets. See Julie Triedman,
Can U.S. Lawyers Make Iran Pay for 1983 Bombing?,
Am. Law., Oct. 28, 2013; C.A. App. 1386. And by the time
Congress enacted §8772, the President had blocked the
assets precisely because they were “interests in prop-
erty” of Bank Markazi. 77 Fed. Reg. at 6659.

The finding that no other person had an interest in the
assets likewise was not a meaningful reservation of ju-
dicial authority. The statute excluded a “custodial inter-
est of a foreign securities intermediary * * * that holds
the assets abroad for the benefit of Iran.” 22 U.S.C.
§8772(a)(2)(A). It thus excluded interests of UBAE or
Clearstream—the only other parties with plausible claims.
By the time Congress enacted § 8772, moreover, Citibank
had filed its interpleader complaint disclaiming any in-
terest. See App., infra, 54a; C.A. App. 1362. It was thus
abundantly clear that no other party had a cognizable in-
terest. And if someone did have a “constitutionally pro-
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tected interest,” of course, courts would have to consider
the claim even without the statute.”

The Second Circuit thought that Robertson precluded
any inquiry into whether the findings were meaningful.
App., infra, 10a. But nothing in Robertson suggests that
Congress can avoid Klein merely by requiring “findings”
on collateral uncontested issues. Robertson upheld the
statute there because it “expressly reserved judgment
upon ‘the legal and factual adequacy’ of the administra-
tive documents” and “expressly provided for judicial de-
termination of the lawfulness of * * * sales.” 503 U.S. at
438-439. There was no suggestion those findings were
makeweights.

If Article III prevents Congress from “say[ing] that a
court must award Jones $35,000 for being run over by a
postal truck,” Lindh, 96 F.3d at 872, it surely also pre-
vents Congress from awarding the same amount condi-
tioned on findings that the $35,000 is the defendant’s and
not someone else’s. Yet that is effectively what Congress
did here—to the tune of almost $2 billion. By upholding
that law, the Second Circuit divested Klein of all force.

The correctness of that holding is a critical issue for
the separation of powers. The federal courts are an in-
dependent branch of government, not mere handmaidens
to legislative directives. As a result, Congress cannot en-
act a law that directs the entry of judgment for a plain-
tiff. Congress cannot avoid that prohibition by directing

% The district court asserted that the statute left “plenty for [it] to
adjudicate.” App., infra, 115a. But that claim is hard to square with
the court’s actual analysis, which occupied only two paragraphs of its
lengthy opinion and largely just recited various admissions about the
assets’ status. See id. at 111a-113a. In any event, the court of ap-
peals did not rely on that assertion, much less agree with it. And it is
the court of appeals’ holding that this Court would review.
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judgment conditioned only on a finding that the assets do
not belong to someone other than the defendant.

Even if the findings § 8772 required were meaningful,
the statute would still offend the separation of powers by
purporting to change the governing law for this one case
alone. Section 8772 could not be more targeted. It not
only identifies this case by caption and docket number,
but expressly declares that it has no effect beyond this
one case. 22 U.S.C. §8772(b), (¢)(1). Congress’s intent to
interfere with the adjudication of one particular case is
thus explicit. The decision below thus presents the ques-
tion this Court reserved in Robertson—whether a change
in law is unconstitutional if it “swe[eps] no more broadly
* % * than the range of applications at issue in [a] pending
case[ ].” 503 U.S. at 441.

Even where a statute does not conclusively resolve a
case, it offends basic norms of legislative and adjudicative
process for Congress to change the governing law solely
for purposes of one case, and solely to benefit the pre-
ferred litigant. If Klein forbids Congress from directing
judgment for a party, it likewise must prohibit Congress
from achieving the same result by dramatically changing
the law to favor that party, solely for purposes of that one
case. Either way, Congress arrogates to itself the role of
resolving specific cases and controversies that the Con-
stitution reserves to the judiciary.

II. THE CONSTITUTIONAL ISSUES ARE IMPORTANT AND
RECURRING
A. The Question Presented Raises Fundamental
Separation-of-Powers Issues
The importance of protecting the authority and inde-
pendence of the judicial branch cannot be overstated.
The Framers “lived among the ruins of a system of inter-
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mingled legislative and judicial powers” in which impar-
tial judicial administration was often marred by “abuses
of legislative interference with the courts at the behest of
private interests and factions.” Plaut v. Spendthrift
Farm, Inc., 514 U.S. 211, 219-221 (1995). The Framers
felt the “sense of a sharp necessity to separate the legis-
lative from the judicial power.” Id. at 221. Article III is
thus an “‘inseparable element of the constitutional sys-
tem of checks and balances’ that ‘both defines the power
and protects the independence of the Judicial Branch.”

Stern v. Marshall, 131 S. Ct. 2594, 2608 (2011).

Article I1I “safeguards the role of the Judicial Branch
in our tripartite system.” CFTC v. Schor, 478 U.S. 833,
850 (1986). It is also essential to individual liberty.
“‘[TThere is no liberty,’” the Framers knew, “‘if the pow-
er of judging be not separated from the legislative and
executive powers.”” The Federalist No. 78, at 561 (Cooke
ed., 1977) (Hamilton) (quoting Montesquieu). The sepa-
ration of powers thus not only “protect[s] each branch of
government from incursion by the others,” but “pro-
tect[s] the individual as well.” Bond v. United States, 131
S. Ct. 2355, 2365 (2011).

Given that critical importance, this Court has not hesi-
tated to review separation-of-powers cases, even absent a
clear circuit conflict. See, e.g., Free Enter. Fund v. Pub.
Co. Accounting Oversight Bd., 561 U.S. 477 (2010); Cheney
v. U.S. Dist. Court, 542 U.S. 367 (2004); Freytag v.
Comm’r, 501 U.S. 868 (1991). The issues are no less im-
portant here.

B. Congress Has Repeatedly Disregarded Separa-
tion-of-Powers Principles in This Context

The question presented is not merely important, but

recurring as well. In recent years, Congress has re-

peatedly intervened in lawsuits to help one particular set
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of plaintiffs—terrorism victims—prevail against foreign
governments.

In 2000, for example, individuals detained during the
1979 Iran hostage crisis tried to sue Iran, notwithstand-
ing the United States’ settlement with Iran in the Algiers
Accords. See Roeder v. Islamic Republic of Iran, 333
F.3d 228 (D.C. Cir. 2003), cert. denied, 542 U.S. 915
(2004). While the suit was pending, Congress enacted a
new exception to sovereign immunity that applied solely
to that case, identified by docket number in the statute.
See Pub. L. No. 107-77, §626(c), 115 Stat. 748, 803 (2001)
(adding the words “or the act is related to Case Number
1:00CV03110(ESG) in the United States District Court
for the District of Columbia” to existing immunity excep-
tion), amended by Pub. L. No. 107-117, §208, 115 Stat.
2230, 2299 (2002) (correcting typo in docket number)
(currently codified at 28 U.S.C. §1605A(a)(2)(B)).

On appeal, the D.C. Circuit recognized that “it is open
to question whether Congress may dictate the outcome of
a particular judicial proceeding” and reserved judgment
as to “whether the amendments, relating as they did
specifically to a pending action, violated separation-of-
powers principles by impermissibly directing the result
of pending litigation.” 333 F.3d at 237 & n.5 (citing Plaut
and Robertson); see also id. at 231 (quoting district
court’s observation that “Congress’ intent to interfere
with this litigation was clear”). Ultimately, the court did
not reach the issue, because it held the claims barred by
the Algiers Accords. Id. at 237-238.

Congress disregarded the separation of powers again
when it expanded the F'SIA’s terrorism exception in 2008.
28 U.S.C. §1605A. Congress included a provision allow-
ing plaintiffs who had already litigated their case to judg-
ment to refile their claims under the new statute. Pub. L.
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No. 110-181, §1083(c)(2), 122 Stat. 3, 342 (2008). The
Congressional Research Service observed that the stat-
ute “may be vulnerable to invalidation as an improper
exercise of judicial powers by Congress.” Elsea, supra,
at 61. And courts have disagreed over its constitutional-
ity. Compare Kumar v. Republic of Sudan, No. 2:10cv171,
2011 WL 4369122, at *11 (E.D. Va. Sept. 19, 2011) (find-
ing constitutional violation), rev’d on other grounds sub
nom. Clodfelter v. Republic of Sudan, 720 F.3d 199 (4th
Cir. 2013), with In re Islamic Republic of Iran Terrorism
Litig., 6569 F. Supp. 2d 31, 68-70 (D.D.C. 2009) (upholding
statute despite “legitimate question of whether this en-
actment offends deeply entrenched constitutional princi-
ples relating to the separation of powers and the ability
of the judiciary to function independently without inter-
ference from the political process” (citing Klein)).

Now, Congress has done it again. This case is just the
latest—and most extreme—example of Congress’s will-
ingness to test the constitutional boundary between itself
and the judicial branch.

ITI. THIS CASE HAS IMPORTANT INTERNATIONAL RAMI-
FICATIONS
A. The Decision Below Puts the United States in
Violation of Its Treaty Obligations

The Second Circuit’s decision is also important be-
cause it puts the United States in breach of its solemn
treaty obligations. Article IV.1 of the Treaty of Amity
requires the United States to “accord fair and equitable
treatment to nationals and companies of [Iran],” and to
“refrain from applying unreasonable or discriminatory
measures that would impair their legally acquired rights
and interests.” Treaty of Amity, Economic Relations,
and Consular Rights, U.S.-Iran, art. IV.1, Aug. 15, 1955,
8 U.S.T. 899, 903 (emphasis added). Section 8772 plainly
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violates that provision. It is hard to imagine a more “un-
reasonable or discriminatory” measure than one that al-
lows seizure of an Iranian entity’s assets, because the en-
tity is Iranian, and orders them paid over to private plain-
tiffs notwithstanding any state, federal, or international
legal principle that would otherwise bar the seizure.

The Second Circuit saw “no country-based discrimina-
tion.” App., infra, 7a. But it ignored the statute’s plain
terms. Section 8772 applies only to assets “equal in value
to a financial asset of Iran”; it requires the court to find
that “Iran holds equitable title to, or the beneficial inter-
est in, the assets”; and its purpose is “to ensure that Iran
is held accountable for paying the judgments.” 22 U.S.C.
§8772(a)(1)(C), (2) (emphasis added). While the court
emphasized that the statute applies only to this case,
App., wnfra, Ta, that makes no difference. Whether a
statute singles out one Iranian instrumentality for arbi-
trary treatment or all of them, it is still a “discriminatory
measure[ |” that singles out an Iranian instrumentality
because it is Iranian. Art. IV.1, 8 U.S.T. at 903.%

The Second Circuit also held that § 8772 would abro-
gate any inconsistent Treaty provision. App., infra, 5a-
6a. But an abrogation is still a breach. “That a * * * pro-
vision of an international agreement is superseded as
domestic law does not relieve the United States of its in-

# Bank Markazi, moreover, is not even a party to the underlying
judgments. See App., infra, 52a-53a n.1. Article IT1.1 of the Treaty
requires the United States to respect the “juridical status” of Iranian
entities. 8 U.S.T. at 902; see App., infra, 6a-7a. And this Court has
made clear that “government instrumentalities established as juridi-
cal entities distinct and independent from their sovereign should
normally be treated as such.” First Nat'l City Bank v. Banco Para
El Comercio Exterior de Cuba, 462 U.S. 611, 626-627 (1983). By al-
lowing seizure of Bank Markazi’s purported assets to satisfy Iran’s
debts, Congress violated those principles as well.
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ternational obligation or of the consequences of a viola-
tion of that obligation.” Restatement (Third) of the For-
eign Relations Law of the United States §115(1)(b) (1987).

That breach could expose the United States to claims
in the International Court of Justice, which has authority
to resolve Treaty disputes. Art. XXI.2, 8 U.S.T. at 913;
see, e.g., Oil Platforms (Iran v. U.S.), 2003 1.C.J. 161
(Nov. 6). The State Department has warned that, when
Iranian property is distributed to private plaintiffs, the
United States may confront claims in international tribu-
nals, “where we will have to account for it.” Benefits for
U.S. Victims of International Terrorism: Hearing Be-
fore the S. Comm. on Foreign Relations, S. Hr'g No. 108-
214, at 8 (July 17, 2003).

The decision below also calls into question the United
States” commitment to its treaty obligations generally.
The Treaty of Amity is but one of more than a dozen sim-
ilar treaties the United States has signed. See Sumito-
mo Shoji Am., Inc. v. Avagliano, 457 U.S. 176, 185-186 &
n.13 (1982); Herman Walker, Jr., Provisions on Compa-
nies . United States Commercial Treaties, 50 Am. J.
Int'l L. 373, 373 n.1 (1956). The Nation’s repudiation of
its obligations here gives other treaty partners reason to
doubt its commitment. In Sumaitomo, this Court cited
the fact that “treaty provisions similar to that invoked by
[petitioner] are in effect with many other countries” as a
reason the question there was “clearly of widespread im-
portance.” 457 U.S. at 182 n.7. The same reasoning ap-
plies here.

B. The Decision Below Undermines the Presi-
dent’s Authority over Foreign Affairs
Section 8772 also interferes with the President’s abil-
ity to conduct foreign affairs. As this Court has ex-
plained, “the congressional purpose in authorizing block-
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ing orders is ‘to put control of foreign assets in the hands
of the President.”” Dames & Moore v. Regan, 453 U.S.
654, 673 (1981). “The frozen assets serve as a ‘bargaining
chip’ to be used by the President when dealing with a
hostile country.” Ibid. The Court has thus been reluc-
tant to “allow individual claimants throughout the coun-
try to minimize or wholly eliminate this ‘bargaining chip’
through attachments.” Ibid.

For the same reason, the Executive Branch has re-
peatedly opposed using blocked assets to pay judgments.
The President twice invoked statutory authority to waive
provisions permitting such payments, finding that they
would “impede [his] ability * * * to conduct foreign policy
in the interest of national security.” 63 Fed. Reg. 59,201
(Oct. 21, 1998); 65 Fed. Reg. 66,483 (Oct. 28, 2000). Using
blocked assets to pay plaintiffs, he warned, would “effec-
tively eliminate” an “important source of leverage,” “se-
riously affect our ability to enter into global claims set-
tlements,” and threaten liability in international tribu-
nals. 1998 Pub. Papers 1843, 1847 (Oct. 23, 1998); see
also 2002 Pub. Papers 1697, 1699 (Sept. 30, 2002) (invok-

ing “prerogatives * * * in the area of foreign affairs”).

The need to preserve that authority is especially acute
today. The President has questioned the wisdom of
“Im]any years of refusing to engage Iran.” National Se-
curity Strategy 26 (May 2010). The United States is thus
currently involved in ongoing multilateral negotiations
with the country. 79 Fed. Reg. 4522 (Jan. 28, 2014); 79
Fed. Reg. 45,228 (Aug. 4, 2014); 79 Fed. Reg. 73,141 (Dec.
9, 2014). As part of that process, Iran will “gain access, in
installments, to $4.2 billion of its restricted revenues now
held in overseas accounts.” 79 Fed. Reg. at 4522. “Im-
posing additional sanctions now,” the President has
warned, “will only risk derailing our efforts * * *.” 2014
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Daily Comp. Pres. Doc. 14, at 1 (Jan. 12, 2014). The deci-
sion below threatens those negotiations. Other statutes
such as TRIA may already impair the President’s author-
ity to some degree. But §8772—which directs turnover
of nearly $2 billion without regard to customary stand-
ards—raises that interference to a whole new level.

C. The Decision Undermines Confidence in U.S.
Financial Markets

The Second Circuit’s decision also undermines the
United States’ reputation as a safe custodian for central
bank reserves. Congress enacted central bank immunity
in §1611(b) to avoid “significant foreign relations prob-
lems” and to encourage the “deposit of foreign funds in
the United States.” H.R. Rep. No. 94-1487, at 31 (1976).
“[Floreign central banks are not treated as generic
‘agencies and instrumentalities’ of a foreign state under
the FSIA; they are given ‘special protections’ befitting
the particular sovereign interest in preventing the at-
tachment and execution of central bank property.” NML
Capital, Ltd. v. Banco Central de la Republica Argen-
tina, 652 F.3d 172, 188 (2d Cir. 2011), cert. denied, 133 S.
Ct. 23 (2012). That special treatment tracks international
norms. See United Nations Convention on Jurisdictional
Immunities of States and Their Property, G.A. Res.
59/38, art. 21(1)(c), U.N. Doc. A/RES/59/38 (Dec. 2, 2004)
(immunity for “property of the central bank or other
monetary authority”).

Section 8772 defies those goals. Foreign central banks
can hardly be expected to deposit reserves at U.S. insti-
tutions if the funds are at risk of being seized whenever
Congress wants to favor plaintiffs with well-connected
lawyers. The impact is not limited to politically unpopu-
lar nations. The assets seized here were not Bank Mar-
kazi’s foreign reserves, but rather assets deposited at
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Citibank by Clearstream, a European securities inter-
mediary, that were merely “equal in value to a financial
asset of Iran * * * that [a] foreign securities intermediary
* %% holds abroad.” 22 U.S.C. §8772(a)(1)(C). The dis-
trict court effectively allowed plaintiffs to circumvent ter-
ritorial limitations by treating the New York assets as a
proxy for Bank Markazi’s unattachable holdings in Eu-
rope. The decision thus discourages not just countries
like Iran from holding reserves here, but also intermedi-
aries in friendly nations like Luxembourg.

D. The Decision Invites Retaliation by Foreign
Governments

A key justification for the FSIA’s enactment was to
promote U.S. interests by encouraging reciprocal treat-
ment under foreign law. See H.R. Rep. No. 94-1487, at
31 (exemption for military property encourages “recipro-
cal application” under foreign law); cf. id. at 29-30 (“If
U.S. law did not respect the separate juridical identities
of different agencies or instrumentalities, it might en-
courage foreign jurisdictions to disregard the juridical
divisions between different U.S. corporations * ** .”).
The Executive Branch has thus opposed efforts to re-
strict immunity, citing the potential for retaliatory meas-
ures that would imperil U.S. property abroad. See, e.g.,
2007 Pub. Papers 1592, 1593-1594 (Dec. 28, 2007) (vetoing
provision that “would be viewed with alarm by the inter-
national community and would invite reciprocal action
against United States assets abroad”).

Section 8772 raises precisely such concerns. By dictat-
ing the outcome of a case against a foreign sovereign, the
statute invites other countries to intervene in litigation
against the United States in their own courts. If this sort
of legislation passes muster in a country with a suppos-
edly well-developed legal system and commitment to the
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rule of law, it is hard to see why countries with more de-
veloping systems should feel any compunction about
changing the rules for their own preferred litigants.

The United States will ultimately be worse off. “U.S.
citizens, corporations, the United States government, and
taxpayers have far more money invested abroad than
those of any other country, and thus have more to lose if
investment protections * * * [are] eroded.” Justice for
Victims of Terrorism Act: Hearing on H.R. 3,85 Before
the Subcomm. on Immaigration and Claims of the H.
Comm. on the Judiciary, 106th Cong. 54 (Apr. 13, 2000)
(joint statement of the State, Treasury, and Defense De-
partments) (emphasis omitted). For that reason too, the
case warrants review.

L S T

This Court often grants certiorari due to a case’s im-
pact on foreign relations. See, e.g., Christopher v. Har-
bury, 536 U.S. 403, 412 (2002) (citing “importance of th[e]
issue to the Government in its conduct of the Nation’s
foreign affairs”); JPMorgan Chase Bank v. Traffic Stream
(BVI) Infrastructure Ltd., 536 U.S. 88, 91 (2002). At a
minimum, the Court should invite the Solicitor General to
express the views of the United States, as it has done in
similar cases. See, e.g., Rubin v. Islamic Republic of
Iran, 132 S. Ct. 1619 (2012); Bank Melli Iran N.Y. Rep-
resentative Office v. Weinstein, 131 S. Ct. 3012 (2011);
Minastry of Def. & Support for the Armed Forces of the
Islamic Republic of Iran v. Elaht, 552 U.S. 1176 (2008).

IV. THIS CASE IS AN EXCELLENT VEHICLE

This case is also an excellent vehicle for review. It
presents the Klein issue in its starkest form: a private
suit for money. Sometimes, Klein arguments are raised
in administrative challenges to government action. See,
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e.g., Robertson, 503 U.S. at 432. But Klein might not ap-
ply to such suits involving “public rights.” See Biodiver-
sity Assocs., 357 F.3d at 1170-1171. This case, however,
involves paradigmatic private rights: a demand for mon-
ey as compensation for losses. “[V]ery different consid-
erations” arise when Congress tries to prescribe the out-
come of an “action * * * at common law for damages.”
The Clinton Bridge, 77 U.S. 454, 463 (1870). This is the
proverbial case where Congress has “salid] that a court
must award Jones $35,000 for being run over by a postal
truck.” Lindh, 96 F.3d at 872.

Congress, moreover, could not have been more explicit
about its intent to direct the outcome of a single case. It
identified this case by caption and docket number in the
statutory text. 22 U.S.C. §8772(b). The statute’s express
purpose is “to ensure that Iran is held accountable for
paying the judgments.” Id. §8772(a)(2). And the only
findings the statute requires—that Bank Markazi rather
than someone else has a beneficial interest in the as-
sets—are so anemic that the Second Circuit all but con-
ceded they are makeweights. See App., infra, 10a.

The statute’s author, Senator Menendez, issued a
press release explaining that the bill “makes it so that the
[plaintiffs] will be able to attach two billion in Iranian
Central Bank assets being held at a New York Bank.”
Menendez Hails Banking Committee Passage of Iran
Sanctions Legislation (Feb. 2, 2012). News reports con-
firmed that he was “‘working with all of the plaintiff
groups to ensure that the approximately $2.5 billion in
Iranian blocked assets located in New York are avail-
able.”” Ackley, supra. And he reiterated on the Senate
floor that he “wanted to be sure that there was under-
standing on the record that Iran * * * should not be able
to avoid having its assets attached.” 158 Cong. Rec.
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S3321 (May 21, 2012). The House sponsor agreed that
the statute sought to “allow assets seized from the Ira-
nian Government to be allocated to [plaintiffs] to recover
the judgments owed to them.” 158 Cong. Rec. H5569
(Aug. 1, 2012). “It is time that Iran is held accountable,”
he opined, and the statute would “offer [plaintiffs] the jus-
tice that they have long been denied.” Ibid. Congress’s
intent to make plaintiffs prevail was thus unmistakable.

Finally, the issue’s importance is underscored by the
massive amount of money at stake. Congress effectively
directed that nearly $2 billion held by Citibank, for an-
other bank, ultimately for Bank Markazi’s benefit be paid
over to plaintiffs. Such a huge wealth transfer in viola-
tion of ordinary legal principles sets a very high-profile—
and very bad—precedent for the predictability of the Na-
tion’s financial markets and the integrity of its judicial
system. This Court should grant review.

CONCLUSION
The petition for a writ of certiorari should be granted.
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QUESTION PRESENTED

Traditionally, a foreign sovereign’s assets were abso-
lutely immune from execution, wherever located. Con-
gress modified that rule in the Foreign Sovereign Im-
munities Act of 1976 (“FSIA”), Pub. L. No. 94-583, 90
Stat. 2891, by providing that a foreign sovereign’s “prop-
erty in the United States” is immune from execution un-
less it falls within certain narrowly defined exceptions.
28 U.S.C. §§1609-1610. In the decision below, the Second
Circuit held that the F'SIA places no limits at all on the
seizure of a foreign sovereign’s property outside the
United States, and in fact displaces any common-law im-
munity that would otherwise apply. Applying that rule,
the Second Circuit held that the district court could order
a foreign bank to transfer $1.68 billion of sovereign
assets from Luxembourg to New York to satisfy default
judgments. The question presented is:

Whether a foreign sovereign’s property outside the
United States is entitled to sovereign immunity.

@
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PARTIES TO THE PROCEEDINGS BELOW

Due to its length, the list of parties to the proceedings
below is set forth in full in the appendix (App., nfra,
83a-95a).
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IN THE

Supreme Court of the United States

BANK MARKAZI,
THE CENTRAL BANK OF IRAN,

Petitioner,
V.

DEBORAH D. PETERSON, et al.,
Respondents.

On Petition for a Writ of Certiorari
to the United States Court of Appeals
for the Second Circuit

PETITION FOR A WRIT OF CERTIORARI

Petitioner Bank Markazi, the Central Bank of Iran,
respectfully petitions for a writ of certiorari to review the
judgment of the United States Court of Appeals for the
Second Circuit in this case.

OPINIONS BELOW
The opinion of the court of appeals (App., infra, 1a-55a)
is reported at 876 F.3d 63 (2d Cir. 2017). The opinion of
the district court (App., infra, 56a-79a) is unreported but
available at 2015 WL 731221 (S.D.N.Y. Feb. 20, 2015).

STATEMENT OF JURISDICTION

The court of appeals entered judgment on November
21, 2017. It denied rehearing and rehearing en banc on
February 7, 2018. App., infra, 80a-82a. This Court has
jurisdiction under 28 U.S.C. §1254(1).

Annex 118



2

STATUTORY PROVISIONS INVOLVED
Relevant provisions of the Foreign Sovereign Immuni-
ties Act of 1976, 28 U.S.C. §§1602 et seq., are set forth in
the appendix. App., infra, 96a-125a.

PRELIMINARY STATEMENT

The Foreign Sovereign Immunities Act prohibits plain-
tiffs from executing against a foreign sovereign’s prop-
erty in the United States, subject only to narrow excep-
tions. In the decision below, however, the Second Circuit
held that the Act places no limits at all on the seizure of
property outside the United States—and in fact displaces
any common-law immunity that would otherwise apply.
Applying that rule, the Second Circuit held that the dis-
trict court could order a foreign bank to transfer $1.68
billion of sovereign assets from Luxembourg to New
York to satisfy default judgments.

The disastrous foreign policy implications of that rule
are obvious. The seizure of another sovereign’s property
raises concerns under any circumstances. But a rule that
permits the seizure of sovereign property outside the
United States, without regard to any customary immu-
nity standards, is destined to embroil the Nation in inter-
national disputes. It also threatens the U.S. assets of
U.S. companies by exposing them to reciprocal treatment
by foreign courts.

The Second Circuit acknowledged that the rule it
adopted “abrogated decades of pre-existing sovereign
immunity common law.” App., infra, 2a. It nonetheless
deemed its holding compelled by this Court’s decision in
Republic of Argentina v. NML Capital, Ltd., 134 S. Ct.
2250 (2014). But NML’s brief discussion of the topic was
not necessary to the decision and rested on a mistaken
premise. The question is important and warrants full
consideration. As the Second Circuit observed, the “prob-
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lem is one for the Supreme Court * * * to resolve.” App.,
mfra, 52a. The Court should grant review.

STATEMENT
I. STATUTORY FRAMEWORK
A. The Foreign Sovereign Immunities Act

For most of this Nation’s history, foreign sovereigns
were completely immune from suit. See Verlinden B.V.
v. Cent. Bank of Nigeria, 461 U.S. 480, 486 (1983). In
1952, however, the State Department adopted the “re-
strictive theory” of immunity, which denies immunity for
a state’s “strictly commercial acts.” Id. at 486-487. Two
decades later, Congress codified the restrictive theory in
the Foreign Sovereign Immunities Act of 1976 (“FSIA”),
Pub. L. No. 94-583, 90 Stat. 2891 (codified as amended at
28 U.S.C. §§1602 et seq.).

The FSTA addresses both (1) the immunity of foreign
sovereigns from suit; and (2) the immunity of sovereign
property from attachment and execution. With respect
to immunity from suit—commonly known as “jurisdic-
tional” immunity—the FSIA confirms the general rule
that “a foreign state shall be immune from the jurisdic-
tion of the courts of the United States and of the States.”
28 U.S.C. §1604. The Act then lists carefully circum-
scribed exceptions. Id. §1605. For example, under the
“commercial activity” exception, a foreign sovereign is
not immune from actions “based upon a commercial activ-
ity carried on in the United States by the foreign state; or
upon an act performed in the United States in connection
with a commercial activity of the foreign state elsewhere;
or upon an act outside the territory of the United States in
connection with a commercial activity of the foreign state
elsewhere and that act causes a direct effect in the United
States.” Id. §1605(a)(2).
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The FSIA separately addresses the immunity of sov-
ereign property from attachment and execution. Even
after the State Department adopted the restrictive the-
ory of immunity in 1952, U.S. courts continued to accord
absolute immunity to sovereign property. As Congress
observed: “Under existing law, a foreign state in our
courts enjoys absolute immunity from execution, even in
ordinary commercial litigation where commercial assets
are available for the satisfaction of a judgment.” H.R.
Rep. No. 94-1487, at 8 (1976). Plaintiffs who obtained
judgments thus had to rely on sovereign grace for their
satisfaction.

In enacting the FSTA, Congress chose to “modify this
rule by partially lowering the barrier of immunity from
execution, so as to make this immunity conform more
closely with the provisions on jurisdictional immunity.”
H.R. Rep. No. 94-1487, at 27. Section 1609 thus codifies
the general rule that “property in the United States of a
foreign state shall be immune from attachment arrest
and execution.” 28 U.S.C. §1609. Section 1610 then lists
narrow exceptions for certain types of “property in the
United States.” Section 1610(a) provides that “[t]he
property in the United States of a foreign state * * * used
for a commercial activity in the United States, shall not
be immune from attachment in aid of execution, or from
execution,” if one of certain additional conditions is met.
Id. §1610(a). Under §1610(a)(2), for example, property in
the United States of a foreign state used for commercial
activity in the United States is not immune if the property
“is or was used for the commercial activity upon which
the claim is based.” Id. §1610(a)(2). Section 1610(b) lists
additional exceptions for “property in the United States
of an agency or instrumentality of a foreign state en-
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gaged in commercial activity in the United States.” Id.
§1610(b).

Section 1611 sets forth additional immunities that
are not subject to the exceptions in §1610. Under
§1611(b)(1), for example, property of a “foreign central
bank or monetary authority held for its own account” is
immune unless the central bank or its parent government
specifically waives the immunity. 28 U.S.C. §1611(b)(1).

In 1996, Congress added an exception to jurisdictional
immunity for certain claims based on acts of terrorism.
See Antiterrorism and Effective Death Penalty Act of
1996, Pub. L. No. 104-132, §221(a), 110 Stat. 1214, 1241
(currently codified at 28 U.S.C. §1605A). Congress also
added exceptions for execution of the resulting judg-
ments. Section 1610(a)(7) provides that, with respect to
such terrorism judgments, a foreign sovereign’s “prop-
erty in the United States * * * used for a commercial ac-
tivity in the United States” is not immune, “regardless of
whether the property is or was involved with the act upon
which the claim is based.” 28 U.S.C. §1610(a)(7). Section
1610(b)(3) provides a similar exception for “property in
the United States of an agency or instrumentality of a
foreign state engaged in commercial activity in the United
States.” Id. §1610(b)(3). Both exceptions thus apply only
to “property in the United States.”

B. This Court’s Decision in NML

For 35 years, no appellate court held that the FSIA
permits execution against property outside the United
States. Courts uniformly understood the Act to leave in-
tact the traditional absolute immunity accorded to prop-
erty abroad. See, e.g., Autotech Techs. LP v. Integral
Research & Dev. Corp., 499 F.3d 737, 750 (7th Cir. 2007)
(“The FSIA did not purport to authorize execution against
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a foreign sovereign’s property * * * wherever that prop-
erty is located around the world.”); pp. 13-15, infra.

This Court then decided Republic of Argentina v.
NML Capital, Ltd., 134 S. Ct. 2250 (2014). NML did not
present any question of execution immunity. It con-
cerned only whether the Republic of Argentina was im-
mune from discovery into its foreign assets. Id. at 2254.
The Court held that it was not. Argentina had waived its
Jurisdictional immunity in certain bond indentures. Id.
at 2256. And while execution immunity might ultimately
restrict the plaintiffs’ ability to seize assets, it was no bar
to discovery. Id. at 2256-2257.

NML addressed execution immunity in passing. Ar-
gentina claimed that discovery into foreign assets was
inappropriate because Congress could not have intended
to allow discovery into assets the plaintiff had no power
to execute against. 134 S. Ct. at 2257. The Court re-
jected that argument on multiple grounds.

First, the Court identified no pre-FSIA precedent
recognizing any common-law immunity for assets outside
the United States. 134 S. Ct. at 2257. “Our courts gen-
erally lack authority in the first place to execute against
property in other countries,” the Court noted, “so how
could the question ever have arisen?” Ibid. The FSIA
did not itself grant such immunity, the Court added, be-
cause §1609 by its terms “immunizes only foreign-state
property ‘in the United States.”” Ibid.

Second, the Court held that any consideration of exe-
cution immunity was premature. “[T]he reason for these
subpoenas,” it noted, “is that NML does not yet know
what property Argentina has and where it is, let alone
whether it is executable under the relevant jurisdiction’s
law.” 134 S. Ct. at 2257. That the subpoenas might
sweep in information about property that was arguably
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immune was not a basis to foreclose discovery. Id. at
2258. Accordingly, the Court refused to quash the sub-
poenas. Ibid.

I1I. PROCEEDINGS BELOW
A. Proceedings Before the District Court

1. Petitioner Bank Markazi is the Central Bank of
Iran. App., infra, 2a. Like other central banks, it holds
foreign currency reserves to carry out monetary policies,
such as maintaining price stability. C.A. Confid. App.
425-426. Like other central banks, it often maintains
those reserves in bonds issued by other sovereigns.
App., infra, ba; C.A. Confid. App. 426.

To carry out those central banking activities, in 1994
Bank Markazi opened an account in Luxembourg with
Clearstream Banking, S.A., a Luxembourg-based bank
that specializes in bonds and equities. App., infra, 5a;
C.A. Confid. App. 426. Clearstream maintained its own
accounts at banks in New York, including JPMorgan
Chase Bank, N.A. and Citibank, N.A., which it used to
process bond proceeds for customers. App., infra, 5a. In
2008, Bank Markazi stopped holding bonds at Clear-
stream directly and started doing so through an inter-
mediary bank, Banca UBAE, S.p.A. Id. at 5a-6a.

2. This case arises out of efforts to seize those hold-
ings to pay off default judgments against the Iranian
government. Plaintiffs obtained those judgments in suits
concerning terrorist attacks by organizations that alleg-
edly received support from Iran. App., infra, 56a-57a;
see, e.g., Peterson v. Islamic Republic of Iran, 264 F.
Supp. 2d 46 (D.D.C. 2003). Bank Markazi, an entity sep-
arate from the Iranian government, is not a party to any
of those judgments and is not alleged to have been in-
volved in the attacks.
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In June 2008, plaintiffs sought to satisfy a portion of
the judgments by restraining nearly $2 billion in bonds
that Clearstream held at Citibank in New York for the
ultimate benefit of Bank Markazi. App., infra, 6a. Bank
Markazi resisted those efforts on multiple grounds, in-
cluding that Clearstream’s holdings in New York could
not be seized to satisfy debts of Iran and that the assets
were immune under the F'SIA. See Peterson v. Islamic
Republic of Iran, No. 10 Civ. 4518, 2013 WL 1155576, at
*19-26 (S.D.N.Y. Mar. 13, 2013). While those proceedings
were unfolding, Congress enacted the Iran Threat Reduc-
tion and Syria Human Rights Act of 2012, Pub. L. No.
112-158, 126 Stat. 1214, which abrogated Bank Markazi’s
defenses solely for that one case. See id. §502, 126 Stat.
at 1258 (codified at 22 U.S.C. §8772). The district court
ordered the assets distributed to plaintiffs, and the Second
Circuit affirmed. App., infra, 6a-7a & n.3. This Court
granted review but ultimately affirmed, holding that the
statute did not violate the separation of powers. See
Bank Markazi v. Peterson, 136 S. Ct. 1310 (2016).

3. This case concerns an additional $1.68 billion in
bond proceeds not at issue in the prior proceedings.
App., infra, 9a-10a. In December 2013, plaintiffs filed a
complaint against Bank Markazi, Clearstream, UBAE,
and JPMorgan alleging that Clearstream was holding
bond proceeds in a JPMorgan account in New York for
the benefit of Bank Markazi. Id. at 9a, 56a-57a. Plain-
tiffs sought, among other relief, a “turnover” order di-
recting Clearstream and JPMorgan to turn over the pro-
ceeds to satisfy the judgments. Id. at 10a. They relied
on New York’s turnover statute, which provides:

Upon a special proceeding commenced by the
judgment creditor, against a person in possession
or custody of money or other personal property in
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which the judgment debtor has an interest * * * |
the court shall require such person to pay the money,
or so much of it as is sufficient to satisfy the judg-
ment, to the judgment creditor * * * .

N.Y. C.P.L.R. §5225(b). The district court initially is-
sued an ex parte order restraining the funds, but it later
vacated the order. App., infra, 10a.

Plaintiffs moved to reinstate the order, while defend-
ants moved to dismiss. App., infra, 10a-11a. Defendants
urged, among other things, that the assets were located
in Luxembourg rather than New York and were there-
fore immune from execution. Id. at 11a. The district
court agreed and dismissed the complaint. Id. at 56a-79a.

Reviewing the evidence, the court found that the as-
sets were located in Luxembourg, not New York. “[T]he
records before the Court are clear: JPM received pro-
ceeds relating to the Remaining Bonds, which it credited
to a Clearstream account at JPM. * * * Clearstream in
turn credited amounts attributable to the Remaining
Bonds to the UBAE/Bank Markazi account in Luxem-
bourg.” App., infra, 69a-70a. “The JPM records are
clear that whatever happened to the proceeds, they are
gone. There are numerous days in which the Clear-
stream account at JPM showed a zero or a negative bal-
ance. As a matter of law, there is no asset in this juris-
diction to ‘turn over.”” Id. at 70a (citation omitted).

Because the proceeds were in Luxembourg, the court
held, they were immune from execution. “The evidence
in the record is clear that any assets in which Bank Mar-
kazi has an interest, and which are at issue in this action,
are in Luxembourg.” App., infra, 77a. “The FSIA does
not allow for attachment of property outside of the United
States.” Ibid. Accordingly, “the Court cannot entertain
the instant claims against Bank Markazi.” Id. at 78a.
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B. The Court of Appeals’ Opinion

The Second Circuit vacated in relevant part. App.,
mfra, 1a-55a.

The court of appeals agreed with the district court
that the assets were located in Luxembourg, not New
York. App., infra, 32a. The JPMorgan account in New
York was “a general ‘operating account’ used to service
transactions on behalf of many customers,” and it was “not
segregated by customer.” Id. at 33a (citation omitted).
The account “frequently had a near-zero or negative end-
of-day balance.” Ibid. When “Clearstream received cash
payments into [that] general pool,” it “caused a corre-
sponding credit to be reflected in the Markazi, and later
UBAE, account in Luxembourg as a right to payment
equivalent to the bond proceeds that Clearstream re-
ceived and processed in New York.” Id. at 35a. Because
“the situs of an intangible property interest * * * is ‘the
location of the party of whom performance is required,”
the court held, “the asset the plaintiffs seek—a right to
payment—is located in Luxembourg.” Id. at 35a-36a.

Nonetheless, the court of appeals rejected the district
court’s conclusion that assets located outside the United
States are immune. The court conceded that “the district
court’s assumption was reasonable in light of many judi-
cial decisions suggesting as much.” App., nfra, 38a. But
it deemed the assumption “incorrect” after NML, which
it characterized as “abrogat[ing] decades of pre-existing
sovereign immunity common law.” Id. at 2a, 38a.

Under Federal Rule of Civil Procedure 69(a), the Sec-
ond Circuit explained, “‘a district court has the authority
to enforce a judgment by attaching property in accord-
ance with the law of the state in which the district court
sits’”—in this case, New York. App., infra, 42a. In Koeh-

ler v. Bank of Bermuda Ltd., 12 N.Y.3d 533 (2009), the
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New York Court of Appeals construed New York’s turn-
over statute to authorize turnover orders even for prop-
erty outside the country. App., infra, 45a. So long as the
court has personal jurisdiction over the property’s custo-
dian, Koehler held, the court can order the custodian to
bring the property into New York: “‘[T]he key to the
reach of the turnover order is personal jurisdiction over
a particular defendant,”” and thus “a court sitting in
New York with personal jurisdiction over a party may
order that party ‘to bring property into the state.”” Ibid.
(quoting 12 N.Y.3d at 540).

The Second Circuit saw nothing in the FSIA that pre-
cluded applying the same statute to sovereign assets
abroad. “Following NML Capital,” it held, “the FSIA
appears to be no impediment to an order issued pursuant
to Koehler directing Clearstream * ** to bring the
Markazi-owned asset held in Luxembourg to New York
State.” App., infra, 45a. The Second Circuit acknowl-
edged the “many cases cited by the defendants for the
proposition that a foreign sovereign’s extraterritorial
assets are absolutely immune from execution.” Id. at
46a. But the court deemed them “no longer binding”
because they were “decided before the Supreme Court’s
decision in NML Capital.” Ibid. “Following NML Capi-
tal, this body of former case law is of no help to the
defendants.” Ibid. “NML Capital and Koehler, when
combined, * * * authorize a court sitting in New York
* %% to recall to New York extraterritorial assets owned
by a foreign sovereign.” Id. at 47a.

The court of appeals directed the district court on re-
mand to “determine in the first instance whether it has
personal jurisdiction over Clearstream.” App., nfra,
50a. The district court would also consider other poten-
tial barriers to recalling the assets, whether under “state
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law, federal law, international comity, or for any other
reason.” Id. at 50a-5la (footnotes omitted). Once the
assets were recalled, the district court would determine
whether they “qualiffied] as an asset “‘n the United
States of a foreign state’ * * * afforded execution immu-
nity as such.” Id. at 51a. But “[w]hether [an] extrater-
ritorial asset is owned by a foreign sovereign is of no
moment,” because “the FSIA’s grant of execution immu-
nity does not extend to assets located abroad.” Id. at 52a.

The court of appeals confessed that it was “cognizant
of the conundrum apparently posed by NML Capital and
Koehler when read in tandem.” App., infra, 5la. “The
FSIA ‘aimed to facilitate and depoliticize litigation
against foreign states and to minimize irritations in for-
eign relations arising out of such litigation.”” Ibid. The
court was “not at all sure that NML Capital when read in
light of the law established by Koehler furthers that
goal.” Id. at 52a. “But if we are correct in our analysis,”
the court concluded, “any such problem is one for the Su-
preme Court or the political branches—not this Court—
to resolve.” Ibid.'

On February 7, 2018, the court of appeals denied re-
hearing and rehearing en banc. App., infra, 80a-82a. On
March 1, 2018, the court stayed its mandate pending this
Court’s review. C.A. Dkt. 352.

! The Second Circuit also vacated the district court’s ruling that cer-
tain settlement agreements from earlier proceedings precluded other
claims. App., infra, 17a-31a. That ruling is not at issue here.
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REASONS FOR GRANTING THE PETITION

The Second Circuit held that sovereign immunity
places no limits on execution against a foreign sovereign’s
property outside the United States. That holding upends
decades of practice, creates an incoherent regime that
Congress could not have intended, puts the United States
in violation of international law, and threatens disastrous
consequences for the Nation’s foreign relations. While
the Second Circuit’s ruling rests on language from Re-
public of Argentina v. NML Capital, Ltd., 134 S. Ct. 2250
(2014), the stark result in this case confirms the need for
this Court to confront directly an issue it considered only
obliquely in NML.

I. THIS CASE PRESENTS AN IMPORTANT QUESTION
WITH DRASTIC FOREIGN RELATIONS CONSEQUENCES
Categorically denying immunity to all sovereign prop-
erty outside the United States defies longstanding prec-
edent and threatens grave foreign relations conse-
quences. The issue warrants review.

A. For Decades, Courts Unanimously Agreed That
Sovereign Assets Abroad Were Not Subject to
Execution

The law was once well settled: Sovereign assets were

subject to execution under the F'SIA only if they were
located in the United States and one of §1610’s narrow
exceptions applied. Assets outside the United States
were—for that reason alone—immune.

Courts applied that rule to the plaintiffs in this very
case. A decade ago, plaintiffs sought to execute their
judgment against a French shipping company’s debt to
Iran. See Peterson v. Islamic Republic of Iran, 627 F.3d
1117, 1122 (9th Cir. 2010). The Ninth Circuit rebuffed
the claim: “[TThe debt obligation [the respondent] owes
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to Iran is located in France. Iran’s rights to payment
from [the respondent] are not ‘property in the United
States” and are immune from execution.” Id. at 1131-
1132 (quoting 28 U.S.C. §1610(a)(7)).

Every court of appeals to confront the issue agreed.
See Autotech Techs. LP v. Integral Research & Dev.
Corp., 499 F.3d 737, 750 (7th Cir. 2007) (“The FSIA did
not purport to authorize execution against a foreign sov-
ereign’s property * * * wherever that property is located
around the world.”); Conn. Bank of Commerce v. Repub-
lic of Congo, 309 F.3d 240, 247 (5th Cir. 2002) (“courts in
the U.S. may execute only against property that meets
the[ ] two statutory criteria,” including that it be “‘in the
United States’”); Richmark Corp. v. Timber Falling
Consultants, 959 F.2d 1468, 1477 (9th Cir. 1992) (“[S]ec-
tion 1610 does not empower United States courts to levy
on assets located outside the United States.”); cf. Aure-
lius Capital Partners, LP v. Republic of Argentina, 584
F.3d 120, 130 (2d Cir. 2009) (“[P]roperty that is subject to
attachment and execution must be ‘property in the United
States of a foreign state’ * * *.”). District courts and
state courts followed the same rule.?

% See, e.g., Fid. Partners, Inc. v. Philippine Exp. & Foreign Loan
Guar. Corp., 921 F. Supp. 1113, 1119 (S.D.N.Y. 1996) (“Under the
FSIA, assets of foreign states located outside the United States re-
tain their traditional immunity from execution to satisfy judgments
entered in United States courts.”); Raccoon Recovery, LLC v. Nawvoi
Mining & Metallurgical Kombinat, 244 F. Supp. 2d 1130, 1142-1143
(D. Colo. 2002); Quaestor Invs., Inc. v. State of Chiapas, No. CV-95-
6723, 1997 WL 34618203, at *6 (C.D. Cal. Sept. 2, 1997); Philippine
Exp. & Foreign Loan Guar. Corp. v. Chuidian, 267 Cal. Rptr. 457,
476 (Ct. App. 1990); Int'l Legal Consulting Ltd. v. Malabu Oil &
Gas Ltd., No. 651773/11, 2012 WL 1032907, at *10-11 (N.Y. Sup. Ct.
Mar. 15, 2012).
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As those courts explained, the immunity of overseas
assets flows directly from the history and structure of
the statute. Before the FSIA, sovereign property was
absolutely immune from execution, wherever located.
See H.R. Rep. No. 94-1487, at 8 (1976) (“Under existing
law, a foreign state in our courts enjoys absolute immu-
nity from execution, even in ordinary commercial litiga-
tion * * * ). Congress decided to “modify this rule by
partially lowering the barrier of immunity from execu-
tion, so as to make this immunity conform more closely
with the provisions on jurisdictional immunity.” Id. at 27.
It did so by creating new immunity rules for property in
the United States. Specifically, Congress confirmed a
presumption of immunity for “property in the United
States” in §1609, while creating exceptions for certain
“property in the United States” in §1610. Congress did
not purport to address or alter the traditional treatment
of sovereign property abroad—much less eliminate im-
munity for such property entirely. Rather, the provisions
addressing sovereign property—both the one granting
immunity and the one creating exceptions—speak only to
property in the United States.

The Second Circuit conceded that state of the law be-
low. It acknowledged the “many cases cited * * * for the
proposition that a foreign sovereign’s extraterritorial
assets are absolutely immune from execution.” App.,
nfra, 46a; see also id. at 38a (“many judicial decisions
suggesting as much”); id. at 2a (“decades of pre-existing
sovereign immunity common law”). The court could not
cite a single case to the contrary from the first 35 years
of the FSIA’s history. Its decision was a dramatic break
from decades of precedent.
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B. The Decision Below Will Have Far-Reaching
Consequences for Sovereign Property

The Second Circuit held that, under NML, foreign
sovereign property abroad has no immunity from execu-
tion under U.S. law—not even the immunity applicable to
property in the United States. App., infra, 38a-42a. As a
result, a custodian of sovereign assets abroad could be
ordered to bring them here for execution. Id. at 42a-47a.
The Second Circuit relied on New York’s turnover stat-
ute and the construction of that statute in Koehler v.
Bank of Bermuda Ltd., 12 N.Y.3d 533 (2009). But there
is nothing unique about New York law. The decision
below thus invites other courts across the country to
seize foreign sovereign assets outside the United States.

Dozens of States have turnover statutes like New
York’s.? Some have been around for more than a cen-
tury. See, e.g., Ill. Rev. Stat. ch. 21, §§36-37 (1845); 1856
Wis. Gen. Acts ch. 120, §208; 1872-1873 W. Va. Acts ch.
218, §§10-11; 1881 Ind. Laws ch. 38, §226. Those stat-
utes typically contain no express territorial limitation on
the property’s location.

Some courts have construed those statutes to apply
only to property within the State. See, e.g., Sargeant v.
Al-Saleh, 137 So. 3d 432, 435 (Fla. Dist. Ct. App. 2014)

% See, e.g., Ariz. Rev. Stat. §12-1634; Cal. Civ. Proc. Code §708.205;
Conn. Gen. Stat. §52-356b; Idaho Code § 11-506; 735 Ill. Comp. Stat.
5/2-1402(c); Ind. Code §34-25-3-12; Iowa Code §630.6; Kan. Stat.
§61-3604; 14 Me. Stat. §3131; Mich. Comp. Laws §600.6104; Minn.
Stat. §575.05; Mont. Code §25-14-107; Neb. Rev. Stat. §25-1572;
Nev. Rev. Stat. §21.320; N.C. Gen. Stat. §1-360.1; Ohio Rev. Code
§2333.21; 12 Okla. Stat. § 850; Or. Rev. Stat. § 18.268; R.I. Gen. Laws
§9-28-3; S.C. Code §15-39-410; S.D. Codified Laws § 15-20-12; Tex.
Civ. Prac. & Rem. Code §31.002; Va. Code §8.01-507; Wash. Rev.
Code §6.32.080; W. Va. Code §38-5-15; Wis. Stat. §816.08; Wyo.
Stat. § 1-17-411.
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(declining to follow Koehler). But others have rejected
that limitation, holding that a court with in personam
jurisdiction may compel a party to turn over property
outside the State—even outside the country. See, e.g.,
Inter-Reg’l Fin. Grp. v. Hashemi, 562 F.2d 152, 154-155
(2d Cir. 1977) (requiring party to “bring [stock] certifi-
cates into the State of Connecticut from their locations
in other states, and indeed, even in other countries”);
Lozano v. Lozano, 975 SW.2d 63, 68 (Tex. App. 1998)
(ordering “turnover of appellants’ property located in
Mexico”); Schaheen v. Schaheen, 169 N.W.2d 117, 118
(Mich. Ct. App. 1969) (enforcing order to transfer prop-
erty in Lebanon because “a court may compel execution
of a deed to land located outside a court’s jurisdiction by
acting in personam”).*

More than a century ago, this Court observed that “[a]
court of equity acting upon the person of a defendant
may control the disposition of real property belonging to
him situated in another jurisdiction, and even in a foreign
country.” Corbett v. Nutt, 77 U.S. 464, 475 (1871) (em-
phasis added); see also Fall v. Fastin, 215 U.S. 1, 8 (1909)
(“A court of equity having authority to act upon the

4 See also Aurelio v. Camacho, No. 2011-SCC-0023-CIV, 2012 WL
6738437, at *3 (N. Mar. I. Dec. 31, 2012) (ordering transfer of real
property in the Philippines); Reeves v. Fed. Sav. & Loan Ins. Corp.,
732 S.W.2d 380, 381 (Tex. App. 1987) (real estate in Portugal); Estates
of Ungar ex rel. Strachman v. Palestinian Auth., 715 F. Supp. 2d
253, 257-264, 269 (D.R.I. 2010) (funds in Israel); Clark v. Allen,
No. 95-2487, 1998 WL 110160, at *7 (4th Cir. Mar. 13, 1998) (“Under
West Virginia law, appellants could be required to turn over prop-
erty in their possession * * * in Florida.”); Dalton v. Meister, 239
N.W.2d 9, 14 (Wis. 1976) (“Wisconsin courts may issue in personam
orders which may operate on out-of-state property.”); Lyons Hollis
Assocs. v. New Tech. Partners, Inc., 278 F. Supp. 2d 236, 246 (D.
Conn. 2002); In re Martin, 145 B.R. 933, 948 (Bankr. N.D. I11. 1992).
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person may indirectly act upon real estate in another
State.”). Courts issued such orders long before the
FSIA’s enactment. See, e.g., Hodes v. Hodes, 155 P.2d
564, 566, 570 (Or. 1945) (ordering turnover of stock certif-
icates in Washington); Wilson v. Columbia Cas. Co., 160
N.E. 906, 908 (Ohio 1928) (funds in Pennsylvania); Tom-
linson & Webster Mfg. Co. v. Shatto, 34 F. 380, 381 (C.C.D.
Minn. 1888) (real estate in Dakota territory); Mitchell v.
Bunch, 2 Paige Ch. 606, 607, 615 (N.Y. Ch. 1831) (or-
dering defendant to turn over property located in Colom-
bia because, “[a]lthough the property of a defendant is
beyond the reach of the court, so that it can neither be
sequestered nor taken in execution, the court does not
lose its jurisdiction in relation to that property, provided
the person of the defendant is within the jurisdiction”).

Because New York is the Nation’s financial capital, the
Second Circuit’s ruling would be important even if con-
fined to that jurisdiction. But State turnover statutes
are ubiquitous, and the decision below invites plaintiffs
across the country to invoke those statutes to seize sov-
ereign property abroad. The question presented is thus a
matter of nationwide importance.

C. The Decision Below Threatens Serious Foreign
Relations Consequences

This Court has long recognized that “[t]he judicial sei-
zure of the property of a friendly state may be regarded
as such an affront to its dignity” as to “affect our rela-
tions with it.” Republic of Mexico v. Hoffman, 324 U.S.
30, 35-36 (1945); see also Republic of Philippines v.
Pimentel, 553 U.S. 851, 866 (2008) (noting “affront that
could result * * * if property * * * is seized by the decree
of a foreign court”). “[A]t the time the FSTA was passed,
the international community viewed execution against a
foreign state’s property as a greater affront to its sov-
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ereignty than merely permitting jurisdiction over the
merits of an action.” Conn. Bank of Commerce, 309 F.3d
at 255-256; see also Rubin v. Islamic Republic of Iran,
830 F.3d 470, 480 (7th Cir. 2016), aff’d, 138 S. Ct. 816
(2018). For that reason, the FSIA’s exceptions to exe-
cution immunity are “narrower” than its exceptions to
jurisdictional immunity. NML, 134 S. Ct. at 2256.

Whatever friction may result from restraining a for-
eign state’s property within the United States, ordering
foreign state property outside the United States to be
seized and brought here for execution is profoundly more
provocative. Foreign sovereigns will inevitably perceive
such orders to be a serious overreach. Cf. Kiobel v. Royal
Dutch Petrol. Co., 569 U.S. 108, 124 (2013) (noting poten-
tial for “diplomatic strife” and “serious foreign policy
consequences” from extraterritorial application of U.S.
law); Morrison v. Nat'l Austl. Bank Ltd., 561 U.S. 247,
269 (2010) (same). The court below candidly admitted
that it was “not at all sure” its decision could be recon-
ciled with the FSIA’s goal of “‘minimiz[ing] irritations in
foreign relations.”” App., infra, 51a-52a. That was an
understatement. The decision increases the risk of in-
ternational discord exponentially.

The decision below, moreover, permits such orders in
total disregard of the property’s nature or use. Congress
strictly limited execution against sovereign property in
the United States by imposing a “commercial activity”
requirement as well as other conditions. 28 U.S.C.
§1610(a), (b). That limitation reflects the settled view
that a sovereign’s commercial property is entitled to
lesser protection than property used for traditional sov-
ereign functions. See Rubin v. Islamic Republic of Iran,
138 S. Ct. 816, 821-822, 825 (2018). Under the decision
below, however, property outside the United States
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would be fair game even if used for core sovereign func-
tions. The threat to foreign relations is self-evident. Cf.
Colella v. Republic of Argentina, No. C 07-80084, 2007
WL 1545204, at *1, *6 (N.D. Cal. May 29, 2007) (rejecting
attempt to seize Argentina’s equivalent of Air Force One
because “transport[ing] the president of Argentina” is
not a “commercial activity”).

Novel departures from traditional immunity principles
threaten United States interests by encouraging recipro-
cal or retaliatory action by other nations. See Bolivarian
Republic of Venezuela v. Helmerich & Payne Int’l Drill-
g Co., 137 S. Ct. 1312, 1322 (2017) (rejecting rule that
would “produc[e] friction in our relations with [other] na-
tions and lead[] some to reciprocate by granting their
courts permission to embroil the United States in ‘expen-
sive and difficult litigation’”). Those concerns apply with
special force to execution immunity. “[J]udicial seizure of
a foreign state’s property carries potentially far-reaching
implications for American property abroad.” Rubin, 830
F.3d at 480; see also U.S. Br. in Rubin, No. 16-534, at 31
(Oct. 2017) (urging that “execution could provoke serious
foreign policy consequences, including impacts on the
treatment of the United States’ own property abroad”);
2007 Pub. Papers 1592, 1593-1594 (Dec. 28, 2007) (vetoing
amendment that would “invite reciprocal action against
United States assets abroad”).’

Under the approach adopted below, foreign courts
could order the custodians of U.S. government property
to transfer the property to a foreign country for execu-
tion, whether the property was located in the United

> Indeed, “some foreign states base their sovereign immunity deci-
sions on reciprocity.” Persinger v. Islamic Republic of Iran, 729
F.2d 835, 841 (D.C. Cir. 1984). Denying immunity may thus impair
United States interests even absent specific retaliatory measures.
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States or in any third country. The disruption that would
result is obvious. “U.S. citizens, corporations, the United
States Government, and taxpayers have far more money
invested abroad than those of any other country, and
thus have more to lose” if traditional protections are
eroded. Justice for Victims of Terrorism Act: Hearing
on H.R. 3,85 Before the Subcomm. on Immigration and
Claims of the H. Comm. on the Judiciary, 106th Cong. 54
(Apr. 13, 2000) (joint statement of the State, Treasury,
and Defense Departments). The threat to United States
interests is thus particularly acute.

D. The Second Circuit’s Decision Violates Inter-
national Law

The decision below also puts the United States in vio-
lation of international law. The U.N. Convention on Ju-
risdictional Immunities of States and Their Property,
G.A. Res. 59/38 (Dec. 2, 2004), imposes an express terri-
torial limitation on execution against sovereign property:
Absent consent, execution is allowed only if “the property
is specifically in use or intended for use by the State for
other than government non-commercial purposes and is
wm the territory of the State of the forum.” Id. art. 19(c)
(emphasis added). This Court has looked to that Conven-
tion for “basic principles of international law.” Helmer-
ich, 137 S. Ct. at 1320. The Convention’s territorial limi-
tation reflects settled law.°

¢ See, e.g., Report of the International Law Commission on the
Work of Its Forty-Third Session, U.N. Doc. A/46/10 (1991), reprinted
in [1991] 2 Y.B. Int'l L. Comm’n 1, 12, U.N. Doc. A/CN.4/SER.A/
1991/Add.1 (Part 2) (execution must be “instituted before a court of
the State where the property is located”); Institut de Droit Interna-
tional, Contemporary Problems Concerning the Immunity of States
in Relation to Questions of Jurisdiction and Enforcement art.
4(3)(b) (1991) (limiting execution to “property of the State within the
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Violations of those principles could have serious con-
sequences. The Treaty of Amity between the United
States and Iran, for example, requires that property of
Iranian entities receive protection “in no case less than
that required by international law.” Treaty of Amity,
Economic Relations, and Consular Rights, U.S.-Iran, art.
IV.2, Aug. 15, 1955, 8 U.S.T. 899, 903; see also id. art.
IV.1, 8 U.S.T. at 903 (requiring “fair and equitable treat-
ment” and proscribing “unreasonable * * * measures”).
Similar provisions appear in the United States’ commer-
cial treaties with many countries. See Herman Walker,
Jr., Provisions on Companies in United States Commer-
cial Treaties, 50 Am. J. Int’'l L. 373, 386 (1956).

Denying immunity where required by international
law violates those protections and exposes the United
States to claims for reparations in international tribunals.
In the treaty with Iran, for example, the United States
agreed to resolve disputes in the International Court of
Justice. Treaty of Amity art. XX1.2, 8 U.S.T. at 913. The
United States is already a party to ongoing ICJ pro-
ceedings seeking reparations for, among other things,
the statute this Court upheld in Bank Markazi v. Peter-
son, 136 S. Ct. 1310 (2016). See Certain Iranian Assets
(Iran v. United States) (1.C.J. filed June 14, 2016).

The State Department has cited such proceedings in
urging restraint. “Virtually all of the Iranian blocked
property that has been the subject of attachments,” it
notes, “is the subject of claims against the U.S. govern-
ment before the Iran-United States Claims Tribunal in
The Hague, where we will have to account for it.” Bene-

territory of the forum State”); cf. Geneva Convention on the High
Seas art. 23(2), Apr. 29, 1958, 13 U.S.T. 2312 (prohibiting maritime
seizures where ship “enters the territorial seas of its own country or
a third State”).
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fits for U.S. Victims of International Terrorism: Hearing
Before the S. Comm. on Foreign Relations, S. Hr'g No.
108-214, at 8 (July 17, 2003). “And when the time comes
for the United States to demand from Iran or other
states reimbursement for the amounts it has paid on
their behalf, it will no doubt be confronted with offsetting
claims to cover judgments against the United States ren-
dered in other national courts.” Ibid.

E. The Decision Below Conflicts with the Position
of the Executive Branch

Finally, the Second Circuit’s decision contradicts the
considered views of the Executive Branch. The United
States has made its position clear: Assets outside the
United States are immune. “The FSIA provides that
only foreign-state property that is * * * situated ‘in the
United States’” * * * is subject to execution * * *.” U.S.
Br. in NML, No. 12-842, at 24 (Mar. 2014). “The FSIA
therefore does not authorize U.S. courts to order execu-
tion against sovereign property located outside the United
States.” Id. at 24-25.

The decision below thus conflicts with the views of the
Executive Branch—the branch with primary responsi-
bility for the Nation’s foreign relations. This Court regu-
larly grants review where a decision threatens the Exec-
utive’s ability to conduct foreign affairs, even absent a
clear circuit conflict. See, e.g., Republic of Iraq v. Beaty,
555 U.S. 1092 (2009) (granting review of sovereign immu-
nity ruling despite concession that “[t]here is no circuit
conflict,” U.S. Br. in No. 07-1090, at 17 n.1 (Dec. 2008)).”

" Other examples abound. See, e.g., Zivotofsky ex rel. Zivotofsky v.
Kerry, 135 S. Ct. 2076, 2081 (2015) (“difficult and complex [question]
in international affairs”); Holder v. Humanitarian Law Project, 561
U.S. 1, 33-34 (2010) (“sensitive and weighty interests of national se-
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At a minimum, given the weighty foreign relations re-
percussions and the United States’ prior submissions, the
Court should invite the Solicitor General to file a brief
expressing the views of the United States, as it has done
in many similar cases. See, e.g., Rubin v. Islamic Repub-
lic of Iran, 137 S. Ct. 708 (2017); Bank Markazi v. Peter-
son, 135 S. Ct. 1753 (2015); Rubin v. Islamic Republic of
Iran, 132 S. Ct. 1619 (2012); Bank Melli Iran N.Y. Rep-
resentative Office v. Weinstein, 131 S. Ct. 3012 (2011);
Minastry of Def. & Support for the Armed Forces of the
Islamic Republic of Iran v. Elahi, 552 U.S. 1176 (2008).

II. THE DECISION BELOW IS INCORRECT

The Second Circuit’s ruling produces an incoherent
statutory regime that Congress could not plausibly have
intended. Those issues, not fully explored in NML, war-
rant thorough consideration here.

A. The Decision Below Produces an Incoherent
Immunity Regime That Flouts the FSIA’s
Structure and History

1. The Second Circuit’s decision creates an irrational

immunity regime. The FSIA sharply limits execution
against sovereign property in the Unaited States by re-
quiring both commercial activity and one of several other
conditions. 28 U.S.C. §1610(a), (b). Under the decision
below, however, the statute leaves no immunity at all
from execution against property outside the United
States. That makes no sense. Execution against assets
abroad raises far more serious foreign relations concerns

curity and foreign affairs” that raised “acute foreign policy con-
cerns”); Kiyemba v. Obama, 559 U.S. 131 (2010) (Guantanamo de-
tainees); Sosa v. Alvarez-Machain, 542 U.S. 692 (2004) (Alien Tort
Statute); Société Nationale Industrielle Aerospatiale v. U.S. Dist.
Court, 482 U.S. 522, 528 (1987) (international comity).
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and presents a much weaker case for the involvement of
U.S. courts. There is no rational reason why Congress
would impose sharp limits on seizure of domestic assets
while declaring open season on assets elsewhere through-
out the world. The decision below thus produces an
“‘absurd * * * result which Congress could not have in-
tended’ ”—something this Court strives to avoid. Clinton
v. City of New York, 524 U.S. 417, 429 (1998).

The decision also completely unmoors execution im-
munity from the principles Congress sought to adopt.
Congress passed the F'SIA to codify the restrictive the-
ory of immunity. The statute declares: “Under interna-
tional law, states are not immune from the jurisdiction of
foreign courts insofar as their commercial activities are
concerned, and their commercial property may be levied
upon for the satisfaction of judgments rendered against
them in connection with their commercial activities.” 28
U.S.C. §1602. Congress codified jurisdictional immunity
rules consistent with that theory. Id. §§1604-1605. And
it “partially lower[ed]” the absolute immunity from exe-
cution that previously prevailed in U.S. courts “to make
this immunity conform more closely with the provisions
on jurisdictional immunity.” H.R. Rep. No. 94-1487, at
27; see 28 U.S.C. §§1610-1611.

Under the Second Circuit’s holding, however, prop-
erty outside the United States can be seized whether it is
commercial or not. Far from “conform[ing]” execution
rules “more closely with the provisions on jurisdictional
immunity,” that approach abrogates them entirely. In
Rubin, this Court refused to construe another provision
to authorize execution against non-commercial property,
citing Congress’s “historical practice of rescinding at-
tachment and execution immunity primarily in the con-
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text of a foreign state’s commercial acts.” 138 S. Ct. at
825. The decision below does the opposite.

By permitting execution against property with no
connection to the United States, moreover, the decision
inverts the ordinary relationship between jurisdiction
and execution. Traditionally, the execution exceptions to
sovereign immunity are “narrower” than the jurisdic-
tional exceptions. NML, 134 S. Ct. at 2256. The Act’s
commercial activity exception to jurisdictional immunity
carefully specifies the required nexus to the United
States. See 28 U.S.C. §1605(a)(2) (allowing actions
“based upon a commerecial activity carried on in the United
States,” “an act performed in the United States in connec-
tion with a commercial activity” elsewhere, or an act in
connection with a commercial activity that causes a “direct
effect in the United States”). By contrast, the decision
below permits execution against property with no nexus
to the United States whatsoever, sweeping far beyond
the jurisdictional exception. That ruling stands the stat-
utory structure on its head.

2. Nothing in the F'SIA supports those results. It is
true, as this Court observed in NML, that §1609 refers
to the immunity of “property ‘in the United States.””
134 S. Ct. at 2257 (quoting 28 U.S.C. §1609) (emphasis
omitted). But it is equally true that §1610’s exceptions to
immunity apply only to “property in the United States.”
28 U.S.C. §1610(a), (b). The most reasonable inference
from that domestic focus is not that Congress meant to
declare open season on sovereign assets abroad. Rather,
Congress was legislating only for domestic assets, leaving
the pre-existing rules for foreign assets in place.

“‘Congress generally legislates with domestic con-
cerns in mind.”” RJR Nabisco, Inc. v. European Cmty.,
136 S. Ct. 2090, 2100 (2016). It did precisely that here.
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Congress created a statutory immunity regime for prop-
erty in the United States. It reaffirmed the presumption
of immunity for sovereign “property in the United States.”
28 U.S.C. §1609. And it created exceptions for certain
“property in the United States.” Id. §1610(a), (b). The
point of those territorial references was not to imply that
property outside the United States is completely up for
grabs. It was to mark out the scope of the issue Con-
gress was addressing.

This Court construed the F'SIA in precisely that fash-
ion when addressing the immunity of foreign officials in
Samantar v. Yousuf, 560 U.S. 305 (2010). The FSIA pro-
vides immunity to “‘agenclies] or instrumentalit[ies] of a
foreign state’” but does not mention officials. Id. at 313-
319 (quoting 28 U.S.C. §1603(a)). Finding “nothing in
the [FSIA’s] origin or aims to indicate that Congress
* %% wanted to codify the law of foreign official immu-
nity,” the Court held that claims against foreign officials
remained “governed by the common law” that predated
the FSIA. Id. at 325. So too here. Extraterritorial prop-
erty is beyond the scope of the issues the F'SIA addresses.
It thus retains the absolute immunity it enjoyed before
the statute.®

3. If the FSIA were meant to expose extraterritorial
assets to execution, with no limitation on the type of

® Reading §1609’s reference to “property in the United States” to
create an immunity-free zone outside the United States would also
render other language in the FSIA superfluous. If property outside
the United States categorically lacked immunity, Congress would
have had no reason to limit § 1610’s exceptions to “property in the
United States.” 28 U.S.C. §1610(a), (b). The Act would have the
same effect without that language. “‘[O]ne of the most basic inter-
pretive canons [is] that [a] statute should be construed so that effect
is given to all its provisions, so that no part will be inoperative or su-
perfluous, void or insignificant.”” Rubin, 138 S. Ct. at 824.
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property that may be seized, there would be some evi-
dence Congress intended that result. There is none. The
FSIA’s history belies any such design.

The House Report’s description of §1609 does not
even mention the “in the United States” language. It
simply explains that “section 1609 states a general prop-
osition that the property of a foreign state, as defined in
section 1603(a), is immune from attachment and from
execution, and then exceptions to this proposition are
carved out in sections 1610 and 1611.” H.R. Rep. No. 94-
1487, at 26; see also S. Rep. No. 94-1310, at 26 (1976)
(identical language in Senate Report). If Congress had
intended the phrase “in the United States” to work a
fundamental transformation by lifting the immunity of
assets abroad, the legislative history would have men-
tioned it.”

Finally, as explained above, denying immunity to sov-
ereign property abroad violates international law. See
pp. 21-23, supra. “[Aln act of Congress ought never to be
construed to violate the law of nations if any other possible
construction remains.” Murray v. Schooner Charming

® Hearing testimony described the Act as subjecting to execution
“some property of foreign states located here.” Jurisdiction of U.S.
Courts 1 Suits Against Foreign States: Hearings on H.R. 11315
Before the Subcomm. on Admamistrative Law & Governmental
Relations of the H. Comm. on the Judiciary, 94th Cong. 98 (June 2,
1976) (“1976 House Hearings”) (Michael M. Cohen, Maritime Law
Ass'n) (emphasis added). Other passages discuss concerns about
sovereigns frustrating execution by removing assets from the juris-
diction—concerns that make little sense if assets lack any immunity
once outside the United States. See H.R. Rep. No. 94-1487, at 30
(stating that courts may consider whether a “foreign state is about to
remove assets from the jurisdiction” in deciding how much notice to
give under §1610(c)); 1976 House Hearings 76 (N.Y.C. Bar Ass'n);
id. at 81 (Cecil Olmstead, Rule of Law Comm.).
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Betsy, 6 U.S. (2 Cranch) 64, 118 (1804). That, too, is a
powerful reason to reject the interpretation.

B. This Court’s Decision in NML Confirms the
Need for Review

The Second Circuit’s holding rested almost entirely
on language from this Court’s decision in NML. App.,
mfra, la, 38a-55a. But the question here was not directly
presented or properly briefed in NML; the discussion
was not necessary to the Court’s decision; and the matter
did not receive careful attention.

NML concerned immunity from discovery, not execu-
tion. The question presented was whether the plaintiff
could obtain discovery into Argentina’s foreign assets—
not whether it could ultimately execute against them in a
U.S. court. 134 S. Ct. at 2254. Although the Court’s
opinion contains one paragraph discussing execution im-
munity, id. at 2257, that question simply was not pre-
sented in the case. The parties’ briefs barely touched it.

The Court’s discussion of execution immunity was not
even necessary to its decision. Discovery into foreign
assets may be appropriate even if a plaintiff must com-
mence a proceeding in the country where the assets are
located to execute against them. Thus, while the Court
invoked the scope of execution immunity, the decision
also rests on a separate rationale: “[T]he reason for
these subpoenas,” the Court noted, “is that NML does
not yet know what property Argentina has and where it
is, let alone whether it is executable under the relevant
jurisdiction’s law.” 134 S. Ct. at 2257. The plaintiff was
entitled to “ask for information about Argentina’s world-
wide assets generally, so that [it] can identify where
Argentina may be holding property that is subject to
execution.” Id. at 2258.
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NML’s discussion of execution immunity, moreover,
misapprehends a key fact. This Court assumed there
were no pre-FSIA cases recognizing execution immunity
for extraterritorial assets because the issue was wholly
theoretical: “Our courts generally lack authority in the
first place to execute against property in other countries,
so how could the question ever have arisen?” 134 S. Ct.
at 2257. That was the basis for the Court’s suggestion
that there was no common-law immunity for such assets.
See ibid. But plaintiffs have often sought extraterritorial
assets by means of in personam turnover orders directed
to the custodians of the assets, and courts had issued
such orders decades before Congress enacted the FSIA.
See pp. 16-18, supra. Had that history been brought to
the Court’s attention in NML, the Court may well have
concluded that the more persuasive explanation for the
dearth of pre-FSIA precedent concerning the seizure of
extraterritorial sovereign assets was that everyone un-
derstood that such assets were immune—just like assets
in the United States.

This Court is not bound by prior statements concern-
ing a matter that was not at issue in the case, not fully
briefed, and not necessary to the decision. See Kirtsaeng
v. John Wiley & Sons, Inc., 568 U.S. 519, 548 (2013)
(declining to follow language from prior case where “[t]he
language * * * was not at issue in [the case]” and “the
point before us now was not then fully argued”); Cent.
Va. Cmty. Coll. v. Katz, 546 U.S. 356, 363 (2006) (same
where “the point now at issue was not fully debated” and
“[clareful study and reflection have convinced us * * *
that th[e] assumption was erroneous”). The question
warrants careful consideration in a case that actually
presents the issue.
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II1. THIS IS AN APPROPRIATE CASE FOR REVIEW

This case squarely presents the issue. Both courts
below issued thorough opinions finding that the assets at
issue were located in Luxembourg. App., infra, 32a-38a,
69a-70a. And New York’s highest court has authorita-
tively construed that State’s turnover statute to reach
assets abroad. See Koehler, 12 N.Y.3d at 540. This case
is thus unlike others where there are doubts over the
location of the assets or the content of state law. See,
e.g., Peterson, 627 F.3d at 1131-1132 (dispute over situs of
intangible property).

There is no reason to wait for further decisions from
the courts of appeals. Whatever the merits of NML’s
statements regarding extraterritorial execution immu-
nity, those statements are clear enough. 134 S. Ct. at
2257. While they do not bind this Court, it is highly un-
likely that lower courts would feel free to disagree. See,
e.g., Utah Republican Party v. Cox, 885 F.3d 1219, 1231
(10th Cir. 2018) (lower courts are “‘bound by Supreme
Court dicta almost as firmly as by the Court’s outright
holdings’”). As the Second Circuit observed, the problem
is thus “one for the Supreme Court * * * to resolve.”
App., infra, 52a.

The nature of the issue favors immediate review. A
denial of sovereign immunity, like other immunities, is
“effectively unreviewable on appeal from a final judg-
ment” because the immunity includes “an entitlement not
to be forced to litigate.” Mitchell v. Forsyth, 472 U.S.
511, 527 (1985); see also Rubin v. Islamic Republic of
Iran, 637 F.3d 783, 790 (7th Cir. 2011) (denial of execu-
tion immunity immediately appealable because “[t]he
FSIA protects foreign sovereigns from court intrusions
on their immunity in its various aspects”). Further delay
simply exacerbates the intrusion on immunity.

Annex 118



32

Whether or not the district court ultimately distrib-
utes the assets to plaintiffs, an order directing that $1.68
billion of Bank Markazi’s property be transferred from
Luxembourg to the United States and then kept here for
years while the parties litigate further is a serious in-
fringement on immunity. See Stephens v. Nat’l Distillers
& Chem. Corp., 69 F.3d 1226, 1229-1230 (2d Cir. 1995)
(prohibiting order requiring sovereign to post security
because it would “force [the] foreign sovereign * * * to
place some of [its] assets in the hands of the United
States courts for an indefinite period”). Bringing the
assets to the United States also threatens to alter the
immunity analysis substantially.'” For those reasons too,
this case warrants review at this time.

CONCLUSION
The petition for a writ of certiorari should be granted.

1 The Terrorism Risk Insurance Act (“TRIA”) provides that
“blocked assets” are subject to execution. 28 U.S.C. §1610 note
§201(a). Under Executive Order No. 13,599, 77 Fed. Reg. 6659 (Feb.
5, 2012), “[a]ll property and interests in property of the Government
of Iran, including the Central Bank of Iran, that are in the United
States, [or] that hereafter come within the United States, * * * are
blocked.” Id. §1(a), 77 Fed. Reg. at 6659 (emphasis added). Thus,
plaintiffs may argue that bringing the assets to the United States
defeats immunity under TRIA.
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Peterson v. Islamic Republic of Iran

United States District Court for the Southern District of New York
February 19, 2015, Decided; February 20, 2015, Filed
13-cv-9195 (KBF)

Reporter
2015 U.S. Dist. LEXIS 20640 *; 2015 WL 731221

DEBORAH D. PETERSON et al., Plaintiffs, -v- ISLAMIC
REPUBLIC OF IRAN; BANK MARKAZI a/k/a CENTRAL
BANK OF IRAN; BANCA UBAE SpA; CLEARSTREAM
BANKING, S.A.; and JP MORGAN CHASE BANK, N.A,,
Defendants.

Subsequent History: Motion granted by, in part, Motion
denied by, in part, Judgment entered by, Costs and fees
proceeding at Peterson v. Islamic Republic of Iran, 2015
U.S. Dist. LEXIS 73917 (S.D.N.Y., June 3, 2015)

Decision reached on appeal by, Remanded by Peterson
v. Islamic Republic of Iran, 876 F.3d 63, 2017 U.S. App.
LEXIS 23456 (2d Cir., Nov. 21, 2017)

Decision reached on appeal by, Remanded by Olson v.
UBAE, S.p.A., 703 Fed. Appx. 46, 2017 U.S. App.
LEXIS 23445 (2d Cir. N.Y., Nov. 21, 2017)

Prior History: Peterson v. Islamic Republic of Iran,
2013 U.S. Dist. LEXIS 40470 (S.D.N.Y., Mar. 13, 2013)

Counsel: [*1] For Deborah D. Peterson, personal
representative of the Estate of James C. Knipple,
Plaintiff: James Patrick Bonner, Patrick Louis Rocco,
Susan M. Davies, Stone Bonner & Rocco LLP, New
York, NY; Liviu Vogel, Mark Nathan Antar, Salon
Marrow Dyckman Newman BroudyLLP, New York, NY.

For Bank Markazi, also known as Central Bank of Iran,
Defendant: Bension Daniel De Funis, Donald F. Luke,
Eli Joshua Kirschner, Jaffe & Asher LLP, New York, NY.

For Banca UBAE SpA, Defendant: John J. Zefutie, JR.,
Thompson Hine LLP (NYC), New York, NY; Ugo Alfredo
Colella, PRO HAC VICE, Thompson Hine LLP(DC),
Washington, DC.

For Clearstream Banking, S.A., Defendant: Gerald
Michael Moody, Jennifer Gillian Newstead, Jonathan

! Plaintiffs filed an amended complaint, dated April 25, 2014, on
July 24, 2014. (ECF No. 104 ("Am. Compl.").)

David Martin, Karen E Wagner, LEAD ATTORNEYS,
Benjamin S. Kaminetzky, Davis Polk & Wardwell L.L.P.,
New York, NY.

For JP Morgan Chase, NA, Garnishee: Gregory Phillip
Feit, Steven B. Feigenbaum, Levi Lubarsky &
Feigenbaum LLP, New York, NY.

Judges: KATHERINE B. FORREST, United States
District Judge.

Opinion by: KATHERINE B. FORREST

Opinion

OPINION & ORDER

KATHERINE B. FORREST, District Judge:

On December 30, 2013, plaintiffs—judgment-creditors of
the Islamic Republic of Iran ("lIran") and the Iranian
Ministry of Information and [*2] Security ("MOIS")—
commenced the instant action against Iran, Bank Markazi
a/k/a Central Bank of Iran ("Bank Markazi" or "Markazi"),
Banca UBAE S.p.A. ("UBAE"), Clearstream Banking,
S.A. ("Clearstream™), and JP Morgan Chase Bank, N.A.
("JPM"). (ECF No. 1.)1 Deborah Peterson, the first listed
plaintiff, is just one of the numerous plaintiffs who were
victims, or are family members of victims, of the 1983
bombing of the U.S. Marine Barracks in Beirut,
Lebanon.? Each plaintiff group has obtained a judgment
against Iran and MOIS as sponsors of the Beirut
bombing, in amounts ranging from more than $800
million to over $2 billion. Each of the judgments has been
duly registered in this district. (See Am. Compl. 1Y 39-
43))

2The full list of plaintiffs is set forth at Exhibit A to the Amended
Complaint.
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Plaintiffs assert the following claims in the Amended
Complaint:
- Count One: against Bank Markazi for a declaratory
judgment;
Counts Two and Three: against all defendants
except for JPM for rescission of fraudulent
conveyances;

- Counts Four, Five, and Six: against all defendants
for turnover; [*3]
Count Seven: against Clearstream and Bank
Markazi for rescission of fraudulent conveyance; and
Count Eight: against all defendants for equitable
relief.

Plaintiffs allege that Clearstream is in possession of
assets valued at over $1.6 billion, representing proceeds
of bonds beneficially owned by Bank Markazi. (See Am.
Compl. § 3; Declaration of Liviu Vogel dated July 11,
2014 ("Vogel Decl.") 1 3.) According to plaintiffs, JPM in
New York received the bond proceeds into one of its
accounts, and these proceeds legally remain on deposit
with JPM and are therefore subject to turnover.
Defendant JPM alleges that it never knew that any
proceeds with which it credited Clearstream were
connected to Bank Markazi, and that in any event the
money is long gone and JPM has no role in this dispute.
Clearstream argues that plaintiffs previously settled with
Clearstream whatever claims they may have had as to
these funds and the account against which they were
credited, and that in all events, it does not maintain any
of the funds with which JPM once credited it in New
York—all funds have been transferred and all client
transactions relating to the proceeds are on
Clearstream's books in Luxembourg. [*4] Bank Markazi
asserts that its account is with UBAE outside of the
United States and that this Court therefore lacks
jurisdiction over Bank Markazi under the Foreign
Sovereign Immunities Act ("FSIA™). Finally, UBAE argues
that it also previously entered into a settlement releasing
the instant claims, and that while it holds an account for
Bank Markazi's benefit with Clearstream, such account is
maintained in Luxembourg, and this Court lacks any
basis for personal jurisdiction over UBAE in this district.

3The Peterson Judgment Creditors immediately sought and
obtained issuance of an Execution upon these bonds (the "First
Execution"); a Second Execution was served on Clearstream
on October 27, 2008. (See Am. Compl. {1 48, 50.)
Plaintiffs [*6] served Clearstream with a restraining notice in
June 2008; that restraining notice was extended in July 2009
and remains in effect. (See id. 11 51, 52.) The effect of the First
and Second Executions and restraining notices was to restrain

Before the Court are motions by each defendant for
dismissal. While the parties raise numerous arguments,
there is really little complexity to this matter: plaintiffs
released the instant claims against Clearstream and
UBAE, there is nothing left in the Clearstream account at
JPM for JPM to "turn over," and this Court lacks subject-
matter jurisdiction over Bank Markazi as to assets located
abroad. Accordingly, as set forth below, defendants'
motions are GRANTED.

I. FACTUAL BACKGROUND

Plaintiffs have substantial outstanding judgments against
Iran and MOIS. They have been pursuing collection on
those judgments in this and other courts in various
jurisdictions since those judgments were
obtained. [*5] This action arises from these ongoing
collection efforts.

In June 2008, the U.S. Department of the Treasury's
Office of Foreign Assets Control ("OFAC") responded to
a subpoena served in connection with plaintiffs' efforts to
collect on their judgments against Iran. (Am. Compl.
46.) OFAC's response indicated that "an Iranian
government client" maintained an interest in bonds with
a face amount of $2,003,000,000. (Id.) Referred to as the
"Original Assets" in this litigation, the subject bonds were
held on Clearstream's books and records and maintained
in a sub-custodial account with Citibank.® (See id.)
Subsequent information provided by OFAC in April 2010
indicated that the subject bonds were "apparently owned
by the Central Bank of Iran.” (Id. 1 47.) Plaintiffs sought
and obtained turnover of the Original Assets (amounting
to approximately $1.75 billion) in a judgment entered by
this Court on July 9, 2013, and affirmed by the Second
Circuit on July 9, 2014.

The instant lawsuit relates specifically to additional
assets plaintiffs allege are also present in New York,
referred to here as the "Remaining Assets." Plaintiffs
assert that the Remaining Assets amount to over $1.6
billion in proceeds attributable to bonds (the "Remaining
Bonds") which Bank Markazi maintained with
Clearstream and which Clearstream had in turn sub-
custodized with JPM in New York. (See Am. Compl. 1 3.)

the Original Assets. (See id.  53.) Plaintiffs obtained a turnover
order as to the Original Assets in 2013, affirmed by the Second
Circuiton July 9, 2014. See Peterson v. Islamic Republic of Iran,
No. 10 CIV. 4518 KBF, 2013 U.S. Dist. LEXIS 40470, 2013 WL
1155576 (S.D.N.Y. Mar. 13, 2013) ("Peterson I"), recons.
denied, 2013 U.S. Dist. LEXIS 73852, 2013 WL 2246790
(S.D.N.Y. May 20, 2013); Peterson v. Islamic Republic of Iran,
758 F.3d 185 (2d Cir. 2014).
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The parties do not contest that the Remaining Assets
exist in approximately the amount alleged, that Bank
Markazi is the Central Bank of Iran, that it was also the
beneficial owner of the Remaining Bonds and is now the
beneficial owner of the Remaining Assets. Finally, the
parties do not dispute [*7] that UBAE has an account
with Clearstream in Luxembourg which it maintains for
Bank Markazi.* The parties vigorously dispute whether
the Remaining Assets are in a Clearstream account
maintained by JPM in New York; whether the Remaining
Assets are anything more than book entries maintained
by Clearstream in Luxembourg; and finally, whether if,
once JPM credited Clearstream with the Remaining
Assets (which occurred at various times) Clearstream did
in fact manage to transfer them from New York to
Luxembourg via book entry, it should now be required to
reverse those entries. The mechanics of the actions
relating to the Remaining Assets are as follows:

Prior to February 2012, approximately $1.4 billion in
proceeds relating to the Remaining Bonds was paid to
JPM and JPM in turn credited that amount to
Clearstream. Approximately $104 million was later also
transferred [*8] in the same manner. (See Vogel Decl.
12.) The banking transactions occurred in various steps.
As an initial matter, the Remaining Bonds were issued by
sovereigns such as the European Investment Bank. (Am.
Compl. 1 137.) Owners of beneficial interests in the types
of bonds that constituted the Remaining Assets generally
do not receive physical certificates evidencing their
interest. (Id. § 139.) Rather, the owner's interest is
reflected in book-entry form. (1d.)

The prospectuses for the Remaining Bonds required

Clearstream, as custodian for its customers who held the

beneficial interests in those bonds, to accept payment of

interest and redemption proceeds into an account at a

bank located in New York. (Vogel Decl. § 3(a).) The

prospectus for one of the Remaining Bonds states:
Beneficial interests in the Global Notes will be shown
on, and transfers thereof will be effected only
through, records maintained in book-entry form by .
.. Clearstream, Luxembourg . . . .

4 Plaintiffs allege that Clearstream, Bank Markazi, and UBAE
agreed to transfer the Remaining Assets from Bank Markazi to
UBAE prior to changes in U.S. law which restricted the
movement and transfer of Iranian assets. According to plaintiffs,
Clearstream opened an account for UBAE in Luxembourg for
this purpose. (See Am. Compl. 11 10-11.)

5 Prior to this instruction, [*10] UBAE had maintained a single
account with Clearstream which it had opened in 1973. (Vogel

Payments shall be made in U.S. dollars by cheque
drawn on a bank in New York City and mailed to the
holder . . ..

Each of the persons in the records of
Clearstream, Luxembourg . . . as the holder of a Note
represented [*9] by a Global Note must look solely
to ... Clearstream, Luxembourg . . . for his share of
each payment made by H.M. Treasury to the holder
of such Global Note and in relation to all other rights
arising under the Global Note . . . .

(id. 1 38.)

Clearstream maintains an account at JPM into which it
receives funds on behalf of numerous clients; over the
course of a four-year period spanning from 2008 into
2012, proceeds relating to the Remaining Bonds went
into this account. (See Declaration of Gauthier
Jonckheere dated August 5, 2014 ("Jonckheere Decl.")
4)

On January 17, 2008, Markazi opened an account with
UBAE to act as its custodial bank in connection with its
securities positions at Clearstream. (See Vogel Decl.
19.) The next day, UBAE sent an "URGENT" electronic
message to Clearstream instructing it to open a new
account in UBAE's name.® (Id.) Clearstream opened
account no. 13061 for UBAE that same day. (Id.)
Thereafter, Markazi instructed Clearstream to transfer
$4.6 billion in securities from its account at Clearstream
to UBAE's 13061 account.® (Id.) Among the assets
transferred in this manner were those which are the
subject of the instant lawsuit. (1d.)

On June 16, 2008, plaintiffs served a restraining notice
on Clearstream, which should have had the effect of
preventing Clearstream from transferring any property in
which Bank Markazi had an interest out of the United
States. (See Am. Compl. 11 51, 53.)

On June 5, 2009, Clearstream informed UBAE that, due
to laws passed in the United States, it could no longer
process transactions for bonds held on behalf of Iran

Decl. 1 19.)

6 Plaintiffs assert that such transfer was made free of any
payment by UBAE. (See Am. Compl. § 11; Vogel Decl. 1 19.)
As UBAE does not contest that the securities in the UBAE
account are held for Markazi's benefit (see UBAE's Objections
and Responses to Plaintiffs' Interrogatories 1 8, Vogel Decl. Ex.
25), the existence of payment or other form of consideration is
irrelevant to the instant motions.
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using the services of a U.S. person—that is, JPM. (Vogel
Decl. T 29.) Clearstream stated that, as a result, it had
opened up a "sundry blocked account 13675" and that
this account would hold cash payments received by
Clearstream in connection with the Markazi securities it

held. ([*11] See id.)

Thereafter, Clearstream credited the 13675 account with
proceeds relating to the Remaining Bonds—totaling
$1,683,184,679.47 as of May 2013. (See id. 1 32.) It is
evident from records produced by Clearstream that these
proceeds are denominated in U.S. dollars. (See id.) No
party disputes that in the absence of the block that
Clearstream had imposed, Clearstream would have
credited UBAE's 13061 account with the same proceeds.
But nor can any party dispute that this is counterfactual,
proceeds from the Remaining Bonds were never credited
to the 13061 account and were instead credited and
blocked in the 13675 account. No party disputes that
neither UBAE nor Markazi has received any of these
funds and that Clearstream's obligation with respect to
the underlying financial assets associated with the
Remaining Bonds remains outstanding. (See id. 1 42.)

UBAE is organized under the laws of Italy and operates
principally as a trade bank. (Declaration of Mario Sabato
dated July 18, 2014 ("Sabato Decl.") T 2.) As of
December 2013, when this lawsuit was first filed,” UBAE
did not transact business, have customers, advertise,
solicit business, or market services in New York or
anywhere else [*12] in the United States. (Id. § 3.) As of
that date, it did not have any employees, officers, or
directors in the United States. (Id.) UBAE was not listed
on any U.S. stock exchange. (Id.) Until 2009, UBAE had
maintained an account with HSBC in New York and used
that account to facilitate international transactions or
money transfers for itself and its customers. (Id. 1 5.) This
HSBC account was one of the bases for this Court's
determination in Peterson | that UBAE was amenable to
jurisdiction. See Peterson, 2013 U.S. Dist. LEXIS 40470,
2013 WL 1155576, at *16-18; Peterson, 2013 U.S. Dist.
LEXIS 73852, 2013 WL 2246790, at *6. The HSBC
account was closed on September 25, 2009. (Sabato
Decl. 1 6.) None of the transactions at issue in the

" Personal jurisdiction is determined as of the date the original
complaint was served. See Indymac Mortgage Holdings, Inc. v.
Reyad, 167 F. Supp. 2d 222, 232 (D. Conn. 2001) ("It is well
established that jurisdiction is to be determined by examining
the conduct of the defendants as of the time of service of the
complaint." (quoting Greene v. Sha-Na-Na, 637 F. Supp. 591,
595 (D. Conn. 1986)) (internal quotation marks omitted)); see
also Ginsberg v. Gov't Properties Trust, Inc., No. 07 CIV. 365

Amended Complaint occurred via the HSBC account. (1d.
1 5.) All of UBAE's acts in relation to the Remaining
Bonds and Remaining Assets have occurred with
Clearstream in Luxembourg. (1d.)

On January 23, 2012, UBAE opened a
correspondent [*13] account with JPM in New York. (Id.
9 6.) None of the transactions at issue in the instant
lawsuit went through that account. (Id.)

II. DISCUSSION

Clearstream and UBAE seek dismissal on the basis that
plaintiffs’ claims were released as part of separate
settlements in connection the Peterson 1 litigation. They
are correct. While the settlement agreements entered
into between plaintiffs and these two parties differ in
certain respects, the ultimate result is the same: plaintiffs’
claims here are foreclosed. As to UBAE, plaintiffs
released it from any action save a turnover action. Since
the Remaining Assets are no longer in this district,
turnover is not an available remedy. As to Clearstream,
plaintiffs entered into a covenant not to sue with regard
to any assets in the 13675 account; they may only sue
for turnover and a ministerial action in connection
therewith—which is far from the claims pursued here.

A. Clearstream

On October 23, 2013,% Clearstream and the plaintiffs
settled all claims, with a limited exception discussed
below. The Clearstream Settlement Agreement contains
the following WHEREAS clauses:

WHEREAS, on June 16, 2008, Citibank moved for
an order to show cause why the
Restraints [*14] should not be vacated, and on June
27, 2008, the Court vacated the Restraints with
respect to certain Assets nominally valued at
approximately $250,000,000 that were no longer in
the possession of Citibank (the "Transferred
Assets"), but left the Restraints in place with respect
to assets valued at approximately $1,750,000,000
(the "Restrained Assets"); and

CSHECF, 2007 U.S. Dist. LEXIS 75771, 2007 WL 2981683, at
*6 (S.D.N.Y. Oct. 11, 2007).

8The Clearstream Settlement Agreement was signed earlier,
but it became effective on October 23, 2013, after being ratified
by a specified number of plaintiffs. (Memorandum of [*15] Law
in Support of Clearstream's Motion to Dismiss the Amended
Complaint at 2 n.1, ECF No. 98.)
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WHEREAS, on June 8, 2010, the Peterson Plaintiffs
filed a complaint . . . seeking, inter alia, turnover of
the Restrained Assets . . .

WHEREAS, certain Plaintiffs have asserted claims
in Peterson for avoidance or damages against
Clearstream with regard to the Transferred Assets,
including, but not limited to, claims for fraudulent
conveyance, tortious interference with the collection
of a money judgment, and prima facie tort (the
"Peterson Direct Claims"); and

WHEREAS, on February 28, 2013, the Court issued
an Opinion and Order that, inter alia, granted the
Turnover Motion . . .

(See Settlement Agreement ("Clearstream Agr.") at 1-2,
Vogel Decl. Ex. 6.)

The Clearstream Settlement Agreement also recited the
then-pending appeal to the Second Circuit of the Court's
February 28 Opinion & Order (as well the Court's denial
of a motion for reconsideration). (Id. at 2-3.) The final
WHEREAS clause states:
WHEREAS, Plaintiffs and Clearstream wish to
resolve all of the disputes and claims between them
for good and valuable consideration

(Id. at 3.)

Paragraph 1 of the Agreement contains provisions
relating to the termination of the litigation to which the
Agreement referred in the WHEREAS clauses. (See id.
1.) Paragraph 2 of the Agreement is entitled "Ratification
By Plaintiffs and Covenant Not To Sue." (See id. 1 2.)
This section consists of a series of provisions reciting that
each plaintiff is to execute a "Ratification Agreement." By
executing a Ratification Agreement, each plaintiff "ratifies
and agrees to be legally bound by the terms" of the
Clearstream Settlement Agreement. (Id. 1 2(i).) (The
UBAE Settlement Agreement contains no equivalent
procedure.9 In addition, each plaintiff agrees not to sue
Clearstream in law or in equity for any claims other than
certain [*16] defined "Direct Claims." (See id. T 2(ii).) The
covenant not to sue concerns enumerated "Covered
Subjects.” The Covered Subjects include claims in the
Peterson | litigation, and:

9The UBAE Settlement Agreement states that it "is entered into
by and among the judgment creditors in the actions listed on

(b) any account maintained at Clearstream . . . by or
in the name of or under the control of any Iranian
Entity . . . or any account maintained at Clearstream
or at any Clearstream Affiliate by or in the name of
or under the control of UBAE, including but not
limited to, accounts numbered . . . 13061 ... 13675
... (each an "Account") or any asset or interest held
in an Account in the name of an Iranian Entity (an
"Iranian Asset"); [as well as]

(c) any transfer or other action taken by or at the
direction of any Clearstream Party, Citibank, or any
Iranian Entity, including any transfer or other action
in any account, including a securities account or
cash account or omnibus account or correspondent
account maintained in Clearstream's name or under
its control, that in any way relates to any Account or
any Iranian Asset.

(Id. 1 2(ii)(b), (c).) Paragraph 2 further provides that each
plaintiff, independently or through counsel, performed "an
independent inquiry as to the facts and law upon which
the Actions are [*17] based" and "nevertheless wishes to
resolve any dispute or claim with the Clearstream
Parties," and such resolution will be unaffected by later
discovery of any new facts. (Id. § 2(iii).) The key issue
here is whether this broad covenant encompasses the
claims in the instant action. This is resolved by reference
to the carve-out provision contained in paragraph 4 of the
Agreement. That paragraph provides:

Garnishee Actions. Notwithstanding the provisions
of paragraph 2 of this Agreement, the Covenant shall
not bar any action or proceeding regarding (a) the
rights and obligations arising under this Agreement,
or (b) efforts to recover any asset or property of any
kind, including proceeds thereof, that is held by or in
the name, or under the control, or for the benefit of,
Bank Markazi or Iran . . . in an action against a
Clearstream Party solely in its capacity as a
garnishee (a "Garnishee Action.") Such a Garnishee
Action may include, without limitation, an action in
which a Clearstream Party is nhamed solely for the
purpose of seeking an order directing that a
Clearstream Party perform an act that will have the
effect of reversing a transfer between other parties
that is found to have [*18] been a fraudulent transfer
under any legal or equitable theory, provided
however that such a Garnishee Action shall not
seek an award of damages against a Clearstream

Annex A (the 'Plaintiffs'), by their attorneys." (Confidential
Settlement Agreement ("UBAE Agr.") at 1, Declaration of John
J. Zefutie, Jr. dated July 22, 2014 ("Zefutie Decl.") Ex. 2.)
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Party.
(Id. 1 4 (emphasis in original).)

Plaintiffs argue that the Clearstream Settlement
Agreement specifically carves the claims against
Clearstream in the instant action out of the settlement.
Paragraph 4 carves out one type of claim—a "Garnishee
Action."” As defined in that Agreement, such an action
could include a request for an order that Clearstream take
an action to reverse a transfer between other parties that
is found to have been a fraudulent conveyance. This
provision does not allow plaintiffs to bring a fraudulent
conveyance or equitable action.1® Indeed, the wording
with respect to the fraudulent conveyance action is in the
past tense—indicating that a Garnishee Action, with the
requested order, would follow [*19] a prior determination
of fraudulent conveyance. Accordingly, the claims
plaintiffs assert against Clearstream in Counts Two,
Three, Seven, and Eight must be dismissed for this
reason alone. 1!

The turnover claims against Clearstream—asserted in
Counts Four, Five, and Six—also fail. As a matter of law,
a turnover action must be brought against a party who is
"in possession or custody” of money or other personal
property in which a creditor has an interest. See N.Y.
C.P.L.R. § 5225; Commonwealth of N. Mariana Islands
v. Canadian Imperial Bank of Commerce, 21 N.Y.3d 55,
990 N.E.2d 114, 116-17, 967 N.Y.S.2d 876 (N.Y. 2013).
It is a classic in rem action. See RCA Corp. v. Tucker,
696 F. Supp. 845, 851 n.4 (E.D.N.Y. 1988) ("[T]urnover
proceedings . . . are in fact actions in rem."). The Court
may not direct an entity to "turn over" assets that are not
in its actual possession or custody, even if the assets may
be said to be within its "control." See Commonwealth of
N. Mariana lIslands, 990 N.E.2d at 116-17. An action
which seeks an order granting relief with regard to
potential assets, including to reverse transfers which
would result in the presence [*20] of assets, is not a
turnover action.

In the instant case, the records before the Court are clear:
JPM received proceeds relating to the Remaining Bonds,
which it credited to a Clearstream account at JPM.
Whether it should have or should not have, Clearstream
in turn credited amounts attributable to the Remaining
Bonds to the UBAE/Bank Markazi account in

10 Count Eight asserts a claim for equitable relief.

11 Notably, the language regarding plaintiffs' ability to seek an
order directing Clearstream to reverse a transfer refers to a
fraudulent conveyance found between "other parties.” In the

Luxembourg. The JPM records are clear that whatever
happened to the proceeds, they are gone. There are
numerous days in which the Clearstream account at JPM
showed a zero or a negative balance. (See Jonckheere
Decl. 1 5.) As a matter of law, there is no asset in this
jurisdiction to "turn over." Could this Court require
Clearstream to reverse its own transfer? Not under the
Settlement Agreement; such an action is not the type of
action as to "others" anticipated by paragraph 4 of the
Clearstream Settlement Agreement.

Plaintiffs have a slightly more nuanced argument with
regard to proceeds which JPM received on Clearstream's
behalf subsequent to issuance of Executive Order
("E.O.") 13599 on February 5, 2012.12 Section 1 of that
E.O. states, in relevant part:

(@) All property and interests in property of the
Government of Iran, including the Central [*21] Bank of
Iran, that are in the United States, that hereafter come
within the United States, or that are or hereafter come
within the possession or control of any United States
person, includingany foreign branch, are blocked and
may not be transferred, paid, exported, withdrawn, or
otherwise dealt in.

(b) All property and interests in property of any Iranian
financial institution, including the Central Bank of Iran,
that are in the United States, that hereafter come within
the United States, or that are or hereafter come within the
possession or control of any United States person,
including any foreign branch, are blocked and may not be
transferred, paid, exported, withdrawn, or otherwise dealt
in.

Exec. Order. No. 13599, 77 Fed. Reg. 6659, 6659 (2012).

There is no dispute that $104 million of the Remaining
Proceeds was credited by JPM to Clearstream
subsequent to the issuance of this Executive Order. It
may be, therefore, that when Clearstream received that
$104 million, which related to interests of Iran (via its
central bank, Bank Markazi), it should not have credited
account 13675 outside of the United States, and that in
so doing it violated this Executive Order. However,
plaintiffs have [*22] no private right of action for a
violation of this Executive Order. Section 12 of the E.O.
explicitly states that it does not "create any right or

instant lawsuit, plaintiffs seek to assert fraudulent conveyance
claims against Clearstream itself.

12 The E.O went into effect on February 6, 2012.
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benefit, substantive or procedural, enforceable at law or
in equity" against any person. Exec. Order. No. 13599,
77 Fed. Reg. at 6661. The Second Circuit has also held
that "Executive Orders cannot be enforced privately
unless they were intended by the executive to create a
private right of action." Zhang v. Slattery, 55 F.3d 732,
748 (2d Cir. 1995) (citations omitted). In any event, an
action to enforce E.O. 13599 is not a type of action
anticipated by paragraph 4 of the Clearstream Settlement
Agreement. The Agreement is unambiguous that
plaintiffs released all claims to accounts 13061 and
13675 except for a Garnishee Action. A claim as to a
violation of the E.O. is not that.

Plaintiffs also assert that because of the existence of E.O.
13599, the book entries Clearstream made on its
Luxembourg books for the benefit of UBAE and Bank
Markazi are void; and—the argument goes—since they
are "void," that $104 million is, as a matter of law, deemed
to be within Clearstream's JPM account in New York.
Plaintiffs refer to 31 C.F.R. § 560.212(a), which provides
that transfers of blocked property shall be deemed null
and void.1® However, if a transferor meets certain
requirements [*23] set forth in subpart (d) of that section,
they are not null and void. See id. § 560.212(d).1*

Whether plaintiffs may sue for a declaration that such
transfers are void, or sue based on the assumption that
such transfers are void, is irrelevant to the outcome of this
motion because the covenant not to sue encompasses
such claims. In effect, [*24] plaintiffs want to assert an
action against Clearstream in two steps: (1) seek a
declaration that any transfer made to UBAE's account in
Luxembourg is void, and (2) once the transfer is deemed
void, the assets would revert to the United States and be
subject to turnover. The first of these two steps is
necessary—and it is foreclosed by the covenant not to
sue. The first step directly implicates the transfer into
account 13675—the very account as to which plaintiffs
agreed not to sue. (See Clearstream Agr. T 2(ii)(b).) The
Direct Claims which are released are those concerning
account 13675. Moreover, paragraph 2(ii)(c) of the
Clearstream Settlement Agreement explicitly grants a

1331 C.F.R. § 560.212(a) states:

Any transfer after the effective date that is in violation of
any provision of this part or of any regulation, order,
directive, ruling, instruction, or license issued pursuant to
this part, and that involves any property or interest in
property blocked pursuant to § 560.211, is null and void
and shall not be the basis for the assertion or recognition
of any interest in or right, remedy, power, or privilege with
respect to such property or property interests.

release concerning "any transfer or other action taken by
or at the direction of any Clearstream Party . . . including
any transfer or other action in any account . . . maintained
in Clearstream's name or under its control, that in any
way relates to any Account or any Iranian Asset.” (Id.

2(ii)(c).)

To the extent plaintiffs seek to simply assert, without any
legal declaration, that a Clearstream transfer violated §
560.212 and the Court may assume that is correct, that
is  wishful thinking. To establish how the
transfer [*25] occurred, to what it related and where it
occurred as a matter of law, are all aspects of what would
need to be reviewed in connection with such a
legal/judicial determination. Plaintiffs released their right
to seek such a declaration. Only after a legal
determination has been made that Clearstream in fact
violated E.O. 13599 could such a Garnishee Action be
ripe. As it stands, the number of steps to arrive at the
point at which Clearstream would have to unwind—or be
deemed to unwind—any transfer are many and are
outside of the scope of the carve-out provision.

In addition, insofar as plaintiffs' claim would then be one
for damages against Clearstream—for violating the E.O.
and removing the $104 million from this jurisdiction—
plaintiffs specifically settled that claim as well. In this
regard, paragraph 4 of the Clearstream Settlement
Agreement states, "provided however that such a
Garnishee Action shall not seek an award of damages
against a Clearstream Party." (Clearstream Agr. 1 4.)

Following full briefing and oral argument on this motion,
plaintiffs raised a new argument with regard to the
Clearstream Settlement Agreement: that certain plaintiffs
herein have not signed the required [*26] Ratification
Agreements. This argument is clearly an afterthought and
is without merit. Counsel for all plaintiffs signed the
Clearstream Settlement Agreement. As of the date of this
Opinion & Order, plaintiffs have informed Clearstream
that they have received Ratification Agreements from
93% of all plaintiffs. (See Letter from Liviu Vogel dated
October 2, 2014, ECF No. 150.) Counsel for plaintiffs and

1n accordance with § 560.212(d), JPM sent a letter to OFAC
"reporting its limited knowledge of the circumstances underlying
the transfer of the Blocked Proceeds out of Clearstream's
operating account on October 15, 2012, and explaining why
[JPM] could not have known that that transfer may have been
subject to Iranian sanctions regulations.” (Jonckheere Decl.
14.) As of December 12, 2014, OFAC has not responded to
JPM's letter.
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Clearstream have both represented to the Court that
while all plaintiffs have not yet executed the Ratification
Agreements, none of them has declined to do so. (See
Letter from Karen E. Wagner dated September 29, 2014,
ECF No. 140; Stipulation and Order at 3 ("[C]ounsel for
plaintiffs has represented and warranted to Clearstream
that no Plaintiff . . . has indicated that he or she does not
intend to execute a Ratification Agreement.”), ECF No.
552 in 10-cv-4518.) Several months have passed since
the last letter on this subject, and the Court has not
received any different information. Receipt of fully
executed Ratification Agreements appears to be a matter
of logistics. It is clear is that the parties to the Clearstream
Settlement Agreement are proceeding on the assumption
that the Agreement [*27] is binding—though the instant
dispute indicates a difference of view as to scope.
Plaintiffs have not so much as suggested that a single
plaintiff has refused to sign the Ratification Agreement,
and it is undisputed that the percentage of Ratification
Agreements which needed to have been received in
order for the settlement to become effective has been
received.

B. UBAE

Plaintiffs settled with UBAE on November 28, 2013. The
UBAE Settlement Agreement does not contain a
provision for separate ratification; it was entered into by
counsel on behalf of their respective clients. The
Agreement was effective upon execution.

The UBAE Settlement Agreement also contains a series
of WHEREAS clauses. Importantly, it specifically
acknowledges that "the Parties agree that certain assets
remain in an account at Clearstream in a UBAE customer
account, that are beneficially owned by Bank Markazi
(the 'Remaining Assets')." (UBAE Agr. at 2.) In this
Agreement, plaintiffs agreed to release:

15 plaintiffs have entitled these counts as claims for "rescission”
for fraudulent conveyance, presumably to try and fit within
paragraph 4 of the Clearstream Settlement Agreement (which
allows for a claim that Clearstream take an action to reverse a
transfer). Rescission is a remedy, not an independent cause of
action. See Zola v. Gordon, 685 F. Supp. 354, 374 (S.D.N.Y.
1988). Read liberally, these counts instead assert claims for
fraudulent conveyance. Such an action is not a "Garnishee
Action" as defined in paragraph 4. As explained above, the
"action" that plaintiffs may seek to require Clearstream to take
under paragraph 4 must follow a separate judicial determination
of fraudulent conveyance. (See Clearstream Agr. 1 4 (permitting
an action to direct a Clearstream Party to "perform an act that
will have the effect of reversing a transfer between other parties

UBAE and all of its past, present, and future
affiliates, owners, directors, members, officers,
employees, law firms, attorneys, predecessors,
successors, beneficiaries, assigns, agents, and
representatives from any and all
liability, [*28] claims, causes of action, suits,
judgments, costs, expenses, attorneys' fees, or other
incidental or consequential damages of any kind,
whether known or unknown, arising out of or related
to the Plaintiffs' Direct Claims against UBAE, except
for the obligations stated in this Settlement
Agreement.

(Id. 1 1.) There is no dispute that Bank Markazi
constitutes a "beneficiary" of UBAE. Plaintiffs have made
that assertion repeatedly. (See, e.g., Am. Compl. § 12
("UBAE's sole value was its willingness to serve as a front
for Markazi."); id. 1 33 ("UBAE opened [the
UBAE/Markazi Account] exclusively for Markazi's benefit
and at the direction of Markazi and Iran.").) Thus, the
release encompasses Bank Markazi to the same extent
that it does UBAE. Moreover, in the UBAE Settlement
Agreement, plaintiffs further agreed that "any future claim
against UBAE for the Remaining Assets shall be limited
to turnover only, and Plaintiffs waive all other claims
against UBAE for any damages regarding the Remaining
Assets whether arising in contract, tort, equity, or
otherwise." (UBAE Agr. 1 5.)

The instant lawsuit contains numerous claims not
purporting to be turnover: Count One seeks a declaratory
judgment; [*29] Counts Two, Three, and Seven seek
rescission of fraudulent conveyances;® Count Eight
seeks equitable relief. These counts are explicitly barred
by the UBAE Settlement Agreement. Only Counts Four
through Six are denominated as turnover claims.

As a matter of law, a turnover action is one in which an
asset is both within the jurisdiction [*30] of the Court1®

that is found to have been a fraudulent transfer").)

16 The fact that "turnover actions" are carved out of the UBAE
Settlement Agreement cannot eliminate the requirement that
sufficient facts support this Court's subject-matter jurisdiction.
As discussed in Section II.C infra with regard to the FSIA, the
fact that the Remaining Assets are credited to an account
located in Luxembourg places those assets outside of the reach
of the FSIA. See 28 U.S.C. § 1609; EM Ltd. v. Republic of
Argentina, 695 F.3d 201, 208 (2d Cir. 2012), aff'd sub nom.
Republic of Argentina v. NML Capital, Ltd., 134 S. Ct. 2250, 189
L. Ed. 2d 234 (2014); Aurelius Capital Partners, LP v. Republic
of Argentina, 584 F.3d 120, 130 (2d Cir. 2009). The same fact—
a lack of assets in this jurisdiction—is a basis for dismissal of
the turnover claims against UBAE.
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and in the possession or custody of the party against
whom turnover is sought. There is no assertion that
UBAE maintains any bank account within this Court's
jurisdiction into which any of the Remaining Assets were
deposited or against which they were credited. The facts
in this regard are quite clear: whatever account UBAE
maintains for Bank Markazi is in Luxembourg. Thus, any
Remaining Assets which it may possess or as to which it
has rights or an interest, are in Luxembourg. Plaintiffs'
assertions to the contrary are without merit and without
basis in fact. Thus, on this basis alone, UBAE is
dismissed from this lawsuit.

C. Bank Markazi

Plaintiffs seek a[*31] variety of relief against Bank
Markazi. As discussed above, the release that plaintiffs
provided to UBAE covers Bank Markazi (as UBAE's
beneficiary). Thus, plaintiffs' claims must be dismissed as
to Bank Markazi for this reason alone.

But perhaps more importantly, this Court lacks subject-
matter jurisdiction over Bank Markazi. It is undisputed
that Bank Markazi is the Central Bank of Iran. Thus, the
Court's subject-matter jurisdiction must be found within
the FSIA. One fact alone disposes of claims against Bank
Markazi: it does not maintain the assets that plaintiffs
seek in the United States. The evidence in the record is
clear that any assets in which Bank Markazi has an
interest, and which are at issue in this action, are in
Luxembourg. The FSIA does not allow for attachment of
property outside of the United States. See 28 U.S.C. §
1609 ("[T]he property in the United States of a foreign
state shall be immune from attachment arrest and
execution except as provided in sections 1610 and 1611
of this chapter." (emphasis added)); Republic of
Argentina, 695 F.3d at 208 ("We recognize that a district
court sitting in Manhattan does not have the power to
attach Argentinian property in foreign countries."”);
Aurelius, 584 F.3d at 130 ("[T]he property that is subject
to attachment and execution [*32] must be property in
the United States of a foreign state.” (internal quotation

17 Further, it is undisputed that JPM does not have an account
for UBAE or Bank Markazi. The account at issue is in
Clearstream's name and the evidence is unrebutted that
Clearstream uses the account into which the Remaining Assets
were credited in its own name as a general-purpose account.
So far as JPM is concerned, as a matter of law, any assets it
may have in an account for Clearstream are Clearstream's and
no one else's. See NML Capital, Ltd. v. Banco Cent. de la
Republica Argentina, 652 F.3d 172, 192 (2d Cir. 2011)
("[Ulnder fundamental banking law principles, a positive
balance in a bank account reflects a debt from the bank to the

marks omitted)). Accordingly, the Court cannot entertain
the instant claims against Bank Markazi.

D. JPM

Plaintiffs assert claims against JPM in Counts Four
through Six for turnover and in Count Eight for equitable
relief. JPM has proffered records which make it clear that
it has no assets in which Bank Markazi has an interest.
(See Jonckheere Decl. 11 5-11, 13 & Exs. A, B, C))
Indeed, in their complaint, plaintiffs acknowledge this fact
in all practical respects by referring to the fact that
Clearstream credited the 13675 account with the
Remaining Assets. (See Am. Compl. § 61, 66.) Plaintiffs
assert that if one accepts the legal proposition that
Clearstream's transfer of such proceeds out of its account
with JPM was in violation of E.O. 13599, then any such
transfer is void, and therefore JPM still has the assets.
This is fiction. If the transaction is ever, in some other
action, found to be void, that will be at some future point
in time. As matters stand now, there is simply nothing for
JPM to turn over.

Plaintiffs spend a significant amount of briefing on
whether, as a matter of law, Clearstream's
account [*33] at JPM must be deemed to have within it
the Remaining Assets. The rather intricate way in which
plaintiffs assert this could be so is creative—but mind
numbing. The reality is far simpler: JPM simply lacks that
as to which plaintiffs seek turnover. JPM must therefore
be dismissed—and this Court need not reach the series
of banking law and U.C.C.-related questions which
plaintiffs raise.l’

[lI. CONCLUSION

For the reasons set forth above, defendants' motions are
GRANTED. Plaintiffs' motion for writs of execution is
DENIED as moot, and this action is dismissed. The Clerk
of Court is directed to terminate the motions at ECF Nos.
97, 109, and 116, and to terminate this action.

SO ORDERED.

depositor' and no one else." (citation omitted)). Further, for
funds to be considered those of a foreign central bank, they
must be in the name of the foreign central bank. Cf. id. Finally,
the law is clear that a judgment creditor may not reach assets
in which a judgment [*34] debtor has no legal interest. See
Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan
Gas Bumi Negara, 313 F.3d 70, 83 (2d Cir. 2002). If a judgment
debtor cannot assign or transfer an asset, then a creditor of the
judgment debtor may not enforce a judgment against such
asset. See Bass v. Bass, 140 A.D.2d 251, 253, 528 N.Y.S.2d
558 (N.Y. App. Div. 1988).
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Avis juridigue sur I'immunité d’exécution de la Banque Centrale de la République
islamique d’Iran (Banque Markazi) en vertu du droit international dans le cadre de la
procédure en validation de saisie-arrét pendante devant le Tribunal d’arrondissement de
Luxembourg dans le réle n° 177.393

16 mars 2018

Frédéric Dopagne
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INTRODUCTION

1. Jesoussigné, Dr. Frédéric Dopagne, déclare étre depuis 2008 professeur, avec le rang de
chargé de cours, au Centre Charles De Visscher pour le droit international et européen
au sein de la Faculté de droit et de criminologie de 'Université catholique de Louvain
{UCL).

2. Jai étudié le droit 2 I'Université de Namur et a 'UCL. J’ai ensuite obtenu un Dipléme
d’Etudes Spécialisées en droit international de I'Université libre de Bruxelles. Puis un

doctorat en sciences juridiques de 'UCL.

3. Aprés avoir été durant sept ans (2001-2008) assistant en droit international public et
droit de 'Union européenne a I'UCL, j'y enseigne depuis dix ans dans les matiéres du
droit international public, en particulier le droit des immunités (de I'Etat, de
organisation internationale et de leurs organes et agents respectifs), le droit
diplomatique, le droit des organisations internationales et le droit de la responsabilité
internationale. 'y suis par ailleurs actuellement le Directeur du Advanced Master (LLM.)
in International Law -~ Master de spécialisation en droit international.

4. Je suis également, depuis 2012, professeur invité en droit des organisations
internationales & I'Université de Lidge, et, depuis 2016, professeur invité en droit
international public 3 I'Ecole Royale Militaire (Bruxelles). J'ai en outre enseigné a
'Université catholique de Lille (France) (2013-2015), & I'Université de Leiden (Pays-
Bas) (2008}, 4 'Université du Burundi (2006), et A I'Institut Royal Supérieur de Défense
(Bruxelles) {2001-2005).

5. A coté de mon activité académique, j'ai été, durant deux ans (2009-2011), conseiller du
Président de la Commission du Sénat de Belgique chargée du suivi des missions

militaires a I'étranger.

6. Je suis par ailleurs avocat au barreau de Bruxelles depuis huit ans. Ma pratique se
concentre sur le conseil et la représentation d’Etats et d’'organisations internationales
devant les tribunaux internes - avec un accent particulier sur les questions d’immunités
~ et sur les litiges de droit de la fonction publique internationale devant les tribunaux

administratifs internationaux.

7. En 2017, y'ai été élu Secrétaire général de la Société belge de droit international. Je fais
partie du Comité de rédaction de la Revue belge de droit international et de celui de

Oxford International Organizations.

8. Une liste de publications figure en annexe au présent avis.
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CONTEXTE ET PORTEE DU PRESENT AVIS

9. A la suite des attentats terroristes du 11 septembre 2001, les proches de certaines
victimes ont obtenu, des tribunaux américains, plusieurs jugements condamnant par
défaut la République islamique d’Iran, certains de ses ministéres ainsi que sa Banque
centrale (Banque Markazi) 2 leur payer des dommages et intéréts 3 concurrence de

montants importants,

10. Dans le cadre de ’exécution forcée de ces jugements, ils ont fait pratiquer, au Grand-
Duché de Luxembourg, une saisie-arrét i charge de la Banque Markazi, entre les mains
de Clearstream Banking SA, et ont assigné la Banque Markazi en validation de ladite

saisie.

11. Une procédure d'exequatur des jugements américains a par ailleurs été diligentée
devant les tribunaux luxembourgeois. Elle est toujours pendante,

12. Une action en mainlevée de la saisie a été portée par la Banque Markazi devant le Juge
des référés. Elle a, jusqu'a ce jour, été rejetée en premidre instance puis en degré d'appel.

13. Le 19 janvier 2018, j'ai regu une demande de Me Fabio Trevisan, du cabinet Bonn
Steichen & Partners, représentant la Banque Markazi dans les procédures susvisées, en
vue de la rédaction d'un avis juridique portant sur I'immunité d’exécution dont bénéficie
la Banque Markazi en vertu du droit international dans le cadre de la procédure précitée
en validation de la saisie-arrétl, Dans ce cadre, j'ai regu copie d’un avis juridique rédigé
par le professeur August Reinisch a la demande des conseils des demandeurs dans cette
méme procédure? (ci-aprés « I'avis du professeur Reinisch »).

14, Le présent avis, compte tenu de son objet limité conformément 2 la demande de Me
Trevisan (voy. ci-avant), n'évoque pas les questions relatives a I'immunité de juridiction
de la Banque Markazi dans le cadre de la procédure en validation, ni les questions
d'immunité - de juridiction ou d’exécution -~ de la Banque Markazi dans le cadre de la
procédure d’exequatur ou de I'action en référé. Le présent avis n'aborde pas davantage
les aspects de droit luxembourgeois.

Trib. arr. Lux, n® 177.393, Tara Bane et csrts, Succession de Donald ] Havlish, Jr. et csrts ¢. Banque
Centrale de la République Islamique d'Iran et csris,

« Legal Opinion on The Scope of Enforcement Immunity under Customary International Law
Relevant to the Proceedings before Courts in Luxembourg in Havlish, et al. v. Banque Centrale de la
République Islamique d'Iran (Bank Markazi) », 11 décembre 2017,
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III.  ANALYSE

15. Le présent avis traite des questions suivantes : 'étendue de 'immunité d’exécution de
la Banque Markazi (A), la renonciation & son immunité d’exécution (B) et I'incidence, sur
cette immunité, du droit d’'accés au juge garanti aux particuliers par certains
instruments internationaux (C). Ces aspects sont abordés dans cet ordre car, d'une part,
il 'y a de sens 2 s'interroger sur la renonciation 2 une immunité que si cette immunité
est dament applicable3, d'autre part, il n'y a de sens 2 s'interroger sur I'impact du droit
d’accés au juge sur une immunité que si cette immunité est diment applicable et qu'il

n'y a pas été renoncé {valablement).

16. Sur ces trois questions, il convient d'identifier le droitinternational coutumjer en faisant
application des deux critéres bien établis que sont, dans les termes de la Cour
internationale de Justice (Cl)), la pratique effective et 'opinio juris des Etats*, A cetégard,
il faut relever que, dans V'affaire des Immunités juridictionnelles de I'Etat (Allemagne c.
Italie ; Gréce (intervenant))s, & I'occasion de laquelle la Clj était appelée spécifiquement
4 déterminer l'existence et la portée des régles de droit international coutumier
régissant les immunités de juridiction et d’exécution de YEtat, la Cour a, dans son
examen de la pratique étatique, accordé une importance significative aux lois
promulguées par les ftats ayant 1égiféré en la matiére, ainsi qu'aux décisions des
tribunaux nationaux s’étant prononcés sur 'immunité d'un Etat étrangert; il y a 1d en

8 En ce sens, voy. par ex. Tribunal fédéral suisse, Moscow Center for Automated Air Traffic Control c.
Commission de surveillance des offices des poursuites et des faillites du canton de Genéve, n°
7B. 2/2007 15 aoﬂt 2007, § 6.3.3, BGE 134 11l 122 S. 132, aussi disponible sur

4 Plateau continental de la mer du Nord (République fédérale d’Allemagne/Danemark ; République
fédérale d’Allemagne/Pays-Bas), arrét du 20 février 1969, C.1). Recueil 1969, p. 44,§ 77.

5 Arrét du 3 février 2012, CIJ. Recueil 2012, p. 99, aussi disponible sur httn://wwwiicj-
WWMWWWM Ci-aprés «)arrét Allemagne c.
Italie ».

6 Ibid,, not. p. 123, § 55. Le juge national peut également utilement s'inspirer, dans la détermination
du droit international coutumier, des «Draft conclusions on identification of customary
international law » adoptés en premiére lecture par la Commission du droit international des
Natxons Umes lors de sa 68 sesswn en 2016 dlspombles sur

: i ] g=EFSRAC {(pp. 76 et s.,

62) en part:cuher, la Draﬁ condusion 8 prévoat ce qui suit
« 1, The relevant practice must be general, meaning that it must be sufficiently widespread
and representative, as well as consistent.

2. Provided that the practice is general, no particular duration is required »,

Etla Draft conclusion 9, § 1, se lit comme suit :
« The requirement, as a constituent element of customary international Jaw, that the
general practice be accepted as law (opinio juris) means that the practice in question must
be undertaken with a sense of legal right or obligation ».
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17.

effet une pratique d’Etats qui sont  considérer comme des « Etats particuliérement
intéressés », dont la pratique est tout spécialement pertinente dans la détermination du

droit international coutumier?,

Par ailleurs, la Convention des Nations Unies sur les immunités juridictionnelles des
Etats et de leurs biens, ouverte 2 la signature le 17 janvier 20058 (la Convention des
Nations Unies), revét une importance particuliére dans la détermination du droit
international coutumier. Bien qu’elle ne soit pas a ce jour entrée en vigueur sur le plan
international faute d’'un nombre suffisant de ratifications?, les juges nationaux, y compris
ceux d’Etats n'ayant pas ratifié la Convention, s’y référent de maniére croissante, et de
nombreuses décisions de tribunaux internes, y compris de juridictions suprémes, ont
déja considéré que plusieurs dispositions de la Convention reflétaient en réalité des
régles de droit international coutumier ou en constituaient une preuve récente
particulierement fiable® 11 Il en va de méme de la Cour européenne des droits de

I'homme?2 (voy. infra, §§ 100-101). Et de la doctrine autorisée??, A ce titre, il faut donc

10

i1

12

Voy. ClJ, Plateau continental de la mer du Nord (République fédérale d'Allemagne/Danemark ;

République fédérale d’Allemagne/Pays-Bas), arrét du 20 février 1969, C.1). Recueil 1969, p. 42,§ 73.

Annexe E A/RES/59/38 du 2 décembre 2004, disponible sur

1] 7 =

L'amcle 30, § 1e, de la Convention exnge 30 ratlﬁcamns Voy. Pétat des ratifications au 14 mars

2018 sur htns:/Atreaties.un.org/Pages/ViewDetails.aspx?sre=IND&mtdsg noslll-
er=3&lang=en#EndPec: 21 Etats sont parties 4 1a Convention (et 28 V'ont signée).

Outre la jurisprudence spécifique a Fimmunité d'exécution citée par ailleurs dans le présent avis,

voy entre autres :
UK House of Lords, Jones v Saudi Arabia [2006] UKHL 26, 14 juin 2006 : « Despite its
embryonic status, this Convention is the most authoritative statement available on the
current international understanding of the limits of state immunity in civil cases » (§ 26,
per Lord Bingham); « It is the result of many years work by the International Law
Commission and codifies the law of state immunity » (§ 47, per Lord Hoffmann).
Dlspomble sur

- New Zealand ngh Court;, Fang and Ors v ]rang and Ors, [2007] NZAR 420 21 décembre
2006, § 65 : « This Convention is a very recent expression of the consensus of nations on
this toplc », Disponible sur

Sur ce phénoméne de maniére générale, voy. not. H. FOX et Ph. WEBB, The Law of State lmmunit_y.
3¢ éd. révisée et augmentée, Oxford University Press, 2015, pp, 294-295.

C'est dés lors, 2 notre estime, quelque peu restrictivement que l'avis du professeur Reinisch
indique pour sa part que « some domestic courts have considered [the] provisions [of the UN
Convention] when analyzing customary international law» (§ 23): I'attitude des tribunaux
internes vis-a-vis de la Convention des Nations Unies parait nettement plus engagée.

Manoilescu et Dobrescu ¢, Roumanie et Russie, 3 mars 2005, n° 60861/00, §§ 75, 80-81 ; Cudak c.
Lituanie, 23 mars 2010, n° 15869/02, §§ 66-67 ; Sabeh El Leil c. France, 29 juin 2011, n°® 34869/05,
§8 57-58 ; Wallishauser c. Autriche, 17 juillet 2012, n® 156/04, § 69 ; Oleynikov ¢. Russie, 14 mars
2013, n° 36703 /04, §§ 66 et 68 ; Radunovic et autres c. Monténégro, 25 octobre 2016, n°8 45197/13,
53000/13 et 73404/13 §73; Nakue, Lituame et Suéde, 8 novembre 2016, n° 26126/07, § 89. Tous
disponibles sur

En introduction 3 leur ouvrage de référence, R. O’KEEFE et Chr. TAMS écrivent que la Convention
des Nations Unies est « largely declaratory » du « modern customary international law of State
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18.

19.

voir, dans la Convention des Nations Unies, une source indirecte potentielle, étant
entendu qu'il faut sans doute se garder a ce jour d'affirmer que 'ensemble du texte de la
Convention serait le reflet du droit international coutumier en bloc, et qu'il s'indique
plutét d’appréhender de ce point de vue chaque disposition individuelle de la

Convention.

La CIJ elle-méme, dans 'arrét Allemagne c. Italie, a substantiellement analysé les
dispositions de la Convention des Nations Unies relatives aux divers points litigieux, et,
s’agissant de 'immunité d'exécution spécifiqguement, a méme jugé qu'a tout le moins les
éléments essentiels de 'article 19 de la Convention étaient effectivement 'expression
du droit international coutumier en vigueur!4. A noter que dans cette affaire Allemagne
¢ ltalie, aucun des deux Etats n’avait ratifié, ni méme signé, la Convention?s; en
comparaison, il y a, dans le cas d'espece, d’autant plus de raisons d'accorder une autorité
toute particuliére 3 la Convention puisque I'Etat étranger en cause, la République
islamique d'Iran, a pour sa part bel et bien ratifié la Convention en date du 29 septembre
2008.

Quant au Grand-Duché de Luxembourg, s'il n’a jusqu'a présent ni signé ni ratifié la
Convention des Nations Unies, il ne semble pas, 4 tout le moins, avoir d'objection de
principe sur le texte dans son ensembie. En effet, le Grand-Duché a, le 30 octobre 2015,
signé la Déclaration sur les immunités juridictionnelles des biens culturels appartenant
a un Etat, élaborée dans le cadre du Comité des conseillers juridiques sur le droit
international public du Conseil de 'Europe {CAHDI), ouvertement présentée comme un
instrument juridiquement non contraignant en tant que tel mais qui, de maniére
remarquable, indique que le régime d'immunité d’exécution qu'elle prévoit au profit des
biens culturels appartenant & un Etat est « [e]n conformité avec le droit international
coutumier tel que codifié par la Convention [des Nations Unies] »16: en signant cette
Déclaration, le Grand-Duché exprime donc son opinio furis quant a la valeur coutumiére,

i toutle moins, des dispositions de la Convention portant sur I'immunité d'exécution des

14
18
16

immunity » (in R. O'KEEFE et Chr.]. TAMS (eds), The United Nations Convention on Jurisdictional
Immunities of States and Their Property. A Commentary, Oxford University Press, 2013, p. xlif). G.
HAFNER écrit pour sa part que « [o]ne may conclude that the new convention reflects the generally
accepted state of affairs regarding state immunity » (« Accountability and Immunity : The United
Nations Convention on Jurisdictional Immunity of States and Their Property and the Accountability
of States », Proceedings of the American Soclety of International Law, 2005, p. 242.
P.148,5§117-118,

Arrét, p. 122, § 54.

Ital. aj. Texte francais de la Déclaration disponible sur hitps://rm.coeint/1680305d82, et texte
anglais signé par le ministre luxembourgeois des Affaires étrangéres et enropéennes disponible
sur https://rm.coeint/16804915a1, Au 14 mars 2018, 20 Etats, y compris le Grand-Duché, avalent
signé la Déclaration.
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biens culturels!? (et nous ne sommes pas au courant de motifs qui permettraient de
penser que le Grand-Duché tient & adopter une approche distincte vis-a-vis des
dispositions de la Convention portant sur limmunité d'exécution des banques
centrales). Par ailleurs, bien que nous ne possédons pas d'informations quant 3 une
éventuelle ratification prochaine de la Convention par les autorités luxembourgeoises
compétentes, il peut étre relevé que, lors de la deuxi¢me réunion informelle des Parties
3 la Convention européenne sur I'immunité des Etats du 16 mai 1972, qui s'est tenue le
13 septembre 2006, « la plupart des Etats parties » A ladite Convention européenne -
Etats parties parmi lesquels figure le Grand-Duché - ont en tout cas « confirmé qu'ils

s’acheminaient vers une ratification de la Convention des Nations Unies »12.

A. L’étendue de I'immunité d’exécution

20. 11 peut sans guére d’hésitation &tre affirmé qu'en droit international coutumier,
Iimmunité d'exécution de I'Etat étranger, considérée de maniére générale, nest plus
aujourd’hui congue comme absolue. A la suite de ’évolution qu'a connu 'immunité de
juridiction, et bien que plus tardivement que cette derniére, 'immunité d’exécution
générale de I'Etat est passée d’un régime d'immunité absolue - protégeant I'ensemble
des biens de I'Etat - 3 un régime d’immunité restreinte ou relative - couvrant alors les
biens de I'Etat utilisés ou destinés 3 &tre utilisés 2 des fins souveraines, a I'exclusion de
ceux qui sont affectés 3 des fins commerciales. La CIJ, éminemment, a consacré cette

évolution dans son arrét Allemagne c. Italie®®.

21. 1l serait cependant excessif de soutenir que la limitation de I'immunité d’exécution
générale de I'Etat a été poussée aussi loin que celle de V'immunité de juridiction. Le droit
international coutumier demeure, aujourd’hui, plus exigeant lorsqu’il s'agit d’adopter
des mesures de contrainte sur les biens d’'un Etat étranger que lorsqu'il s'agit de
soumettre celui-ci au pouvoir de juridiction des tribunaux du for. La raison en est
simple : « En effet, les mesures de contrainte contre un Etat sont pergues comme des
atteintes plus importantes a la souveraineté de 1'Etat étranger que la simple soumission

7 La Déclaration a d'ailleurs été décrite par les Etats l'ayant initialement promue comme
« témoign[ant] d'une vision commune (opinio juris) de ses signataires » : Annexe a la Jettre du 27
janvier 2017 des Représentants permanents de F'Autriche et de 1a République tchéque auprés des
Nations Unies, adressée au Secrétaire général, doc. A/71/772, 31 janvier 2017, disponible sur

18 «Rapport de la deuxidme réunion informelle des Etats Parties 3 la Convention européenne sur
Pimmunité des Etats », Annexe V au Rapport de la 32¢ réunion du CAHDI, doc. CAHDI (2006) 32,
22 mars 2007, disponible sur hitps://rm.coeint/16800528¢e.

19 P.148,§118.
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23

3 la juridiction. C'est pour cette raison que les restrictions a 'immunité admises en
matigre de juridiction ne se retrouvent pas a propos de I'exécution, qui apparait comme

‘le dernier bastion des immunités’ »20,

En outre, le passage a une régle d'immunité d'exécution restreinte concerne Fimmunité
d’exécution générale de I'Etat, mais est sans préjudice de régles spécifiques applicables a
certaines catégories particuliéres de biens de 1'Etat, régles spécifiques qui peuvent avoir
maintenu une immunité plus étendue au profit des biens relevant de ces catégories
particuliéres. Comme développé ci-aprés, il peut étre avancé que tel est le cas des biens
des banques centrales étrangeres, dont Vimmunité d’exécution, aux termes du droit
international coutumier, peut &tre tenue comme s’étendant en effet a l'ensemble des
biens de la banque centrale, 2 la différence de I'immunité d’exécution générale de I'Etat
qui ne porte que sur les biens utilisés ou destinés 2 étre utilisés i des fins souveraines.
Dans ce contexte, les développements et les références qui, dans les sections 3.B et 3.C
de P'avis du professeur Reinisch?, se rapportent a I'étendue de I'immunité d’exécution
générale de I'ftat ou 3 'étendue de 'immunité d’exécution de catégories particuliéres
de biens autres que les biens des banques centrales ~ notamment les comptes bancaires
des missions diplomatiques?? - nous paraissent ne pas étre véritablement et
directement pertinents dans le cas d’espéce, lequel concerne exclusivement la situation

spécifique des biens d'une banque centrale.

a) Examen de la pratique internationale

. L’idée selon laquelle 'ensemble des biens de la banque centrale étrangére bénéficient

en tout état de cause et en toutes circonstances de I'immunité d’exécution se retrouve a
T'article 21, § 1+, ¢), de la Convention des Nations Unies, lequel se lit comme suit :

20

21

G. HAFNER et L. LANGE, « La convention des Nations Unies sur les immunités juridictionnelles des
Etats et de leurs biens », Annuaire frangais de droit international, 2004, p. 68 (les derniers mots
étant empruntés 3 la Commission du droit international: point 2 du commentaire du projet
darticle 18, « Rapport de la Commission du droit international sur les travaux de sa 43¢ session »,
Annuaire de la Commission du droit international, 1991, vol. 11 (2e partie), p. 59).

§6§ 52-60, 61-65, 81-94 et 96-108 de 'avis du professeur Reinisch.

Point sur lequel I'exposé de la jurisprudence n'est d'ailleurs pas tout 4 fait 3 jour, en particulier la
jurisprudence belge évoquée aux §§ 103-104 de Favis du professeur Reinisch : aucune référence
n'y est faite entre autres aux importants développements gue représentent en Ja matiére : Cass,,
22 novembre 2012, Journal des tribunaux, 2013, p. 290; Cass, 11 décembre 2014, R.G. n°®
€.13.0537.F, disponible sur www.cass.be; et I'article 1412quinquies du Code judiciaire.
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« Les catégories de biens d’Etat ci-aprés ne sont notamment pas considérées comme des
biens spécifiquement utilisés ou destinés a étre utilisés par J’Etat autrement qu'a des fins
de service public non commerciales au sens des dispositions de I'alinéa c) de l'article 19

()

¢) Les biens de la banque centrale ou d'une autre autorité monétaire de I'Etat ».

24. Comme le souligne le commentaire du projet d'article 19 élaboré par la Commission du

25,

26.

droit international (CDI), qui est devenu 'article 21 de la Convention des Nations Unies,
le but du § 1¢* de la disposition est d’ « éviter toute interprétation selon laquelle les biens
classés comme appartenant a 'une quelconque des catégories indiquées seraient en fait
des biens spécifiquement utilisés ou destinés a étre utilisés par IEtatautrement qu'a des
fins de service public non commerciales »23, & savoir des biens sur lesquels des mesures

de contrainte peuvent étre prises. Et le commentaire d’ajouter :

« Cette protection est jugée nécessaire et opportune, eu égard a la tendance de certaines
juridictions 4 saisir ou & geler les avoirs des Ftats étrangers, notamment les (...) avoirs des
banques centrales (..) et catégories particuliéres de biens méritant également d'étre
protégés. Chacune de ces catégories, par définition, doit étre considérée comme étant utilisée
ou destinée @ étre utilisée & des fins publiques d'oit est exclue toute considération

commerciale »2* (ital. aj.).

Les seules limites & I'ifmmunité d’exécution absolue ainsi reconnue aux biens relevant
des catégories particulidres visées a l'article 21, § 1, sont dés lors, comme le confirme
I'article 21, § 2, la renonciation expresse & I'immunité {voy. & cet égard infra, section B},
ou le fait pour I'Etat d’avoir « réservé ou affecté des biens 2 la satisfaction de la demande

qui fait 'objet de [la] procédure »25.

Cette immunité d'exécution absolue est accordée, selon le littera c) de l'article 21, § 1,
aux « biens de la banque centrale », sans autre distinction. Le contraste est frappant,
notamment, avec le littera a) de l'article 21, § 1%, qui, s'agissant des biens des missions
diplomatiques et assimilées, n’accorde la protection absolue qu'aux biens effectivement
« utilisés ou destinés 2 &tre utilisés dans I'exercice des fonctions de la mission » ; et avec
son littera b), qui, 2 cbté des « biens de caractére militaire » n'accorde la protection

23

24
25

Point 1 du commentaire, « Rapport de la Commission du droit international sur les travaux de sa
43¢ sesston », Annualire de la Commission du droit international, 1991, vol. 11 (2e partie), p. 61, aussi
disponible sur
Wﬂmmmmuuﬂmmmmmmm&mwm

Point 2 du commentalre, ibid.
Nous comprenons que cette seconde limite n'est pas en débat entre les parties dans le cas d’espéce.
Elle ne sera donc pas discutée dans le présent avis.
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28.
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absolue qu'aux biens effectivement « utilisés ou destinés 3 étre utilisés dans I'exercice
de fonctions militaires »26. Le littera c), n’exige pas, pour sa part, qu'afin de jouir de la
protection absolue il soit établi que les biens de la banque centrale sont - pour
paraphraser le littera a) ou b) - « utilisés ou destinés 2 étre utilisés dans I'exercice des

fonctions de la banque centrale »27,

Si J'intention des auteurs de la Convention avait été d'introduire une telle restriction
dans le cas des biens des banques centrales également, cela aurait été fait, en alignant le
libellé du littera c) sur celui du /ittera a) ou b). Dans le cadre des travaux de la CDJ, le
Rapporteur spécial avait certes, 3 la demande de YAllemagne (soutenue par I'Australie,
le Qatar et les cing pays nordiques), proposé d’ajouter les termes « et utilisés & des fins
monétaires » 2 1a fin du littera c), mais certains membres de la CDI se sont opposés A une
telle insertion si bien que ces termes n’ont pas été inclus « faute d’avoir recueilli un appui
suffisant »%, Ce rejet de 'amendement proposé confirme, en réalité, que le libellé
finalement retenu, qui est aujourdhui celui de article 21, § 1, ¢), a pour effet
d'immuniser automatiquement tous les biens de la banque centrale, et non seulement

ceux qui sont spécifiquement utilisés & des « fins monétaires ».

Une telle protection absolue des biens de la banque centrale étrangére, renforcée par
rapport & l'immunité d’exécution générale de I'Etat, peut étre justifiée par le caractére
typiquement souverain des biens en cause?, la banque centrale d’un Etat étant en effet,
de maniére inhérente, associée au plus prés a I'exercice des fonctions régaliennes de

26

27

29

Voy. également le littera d), n'accordant la protection absolue qu'aux biens faisant partie du
patrimoine culturel de I'Etat ou de ses archives « qui ne sont pas mis ou destinés & étre mis en
vente», et le littera ¢), nW'accordant la protection absolue gu'aux biens faisant partie d'une
exposition d’objets d'intérét scientifique, culturel ou historique « qui ne sont pas mis ou destinés &
étre mis en vente » (ce que le point 7 du commentaire oppose aux blens « exposés a des fins
industrielles ou commerciales » : « Rapport dela Commission du droit international sur les travaux
de sa 43¢ session », précité, p. 62).

Contrairement au professeur Reinisch (voy. §§ 98 et 108 de son avis), nous ne pensons dés lors pas
que ensemble des biens visés dans la liste de Yarticle 21, § 1%, soient mis sur un pied d'égalité et
solent tous assujettis 4 une présomption réfragable : le littera c) est rédigé de maniére spécifique
en ce qu'il ne requiert, aux fins de Ioctroi de I'immunité absolue, que I'établissement de la qualité
des biens concernés en tant que biens d’'une banque centrale. Encore une fois, 'on peut partant
douter de la pertinence en I'espéce de la jurisprudence existante en matiére de saisies de comptes
bancaires des missions diplomatiques (avis du professeur Reinisch, §§ 99 ets.).

Point 5 du commentaire du projet d'article 19, « Rapport de la Commission du droit international
sur les travaux de sa 43¢ session », précité, p. 62 ; Ch. BROWN et R. O'KEEFE, « Article 21 », in R.
O'KEEFE et Chr.)J. TAMS (eds), The United Nations Convention..., op. cit., p. 337.

Voy. A. REINISCH, «European Court Practice Concerning State Immunity from Enforcement
Measures », European Journal of International Law, 2006, p. 826: « That central bank funds, as
typically non-commercial property, are immune from enforcement measures isreflected in the UN
Convention ».
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PEtat puisqu'elle remplit un réle essentiel dans I'économie nationale®, En ce sens, les
avoirs de toute nature d’une banque centrale sont, « par définition » comme I'indique la
fcm (vay. supra, § 24), utilisés ou destinés & atre utilisés & des fins publiques non
commerciales, et participent méme & l'exercice des responsabilités fondamentales de
I'Etat, dans le cadre d'une mission de service public. Par ailleurs, 1a protection des biens
de la banque centrale s'avére particuliérement nécessaire lorsque, de maniére
parfaitement légitime - par exemple gréce aux revenus tirés de V'exploitation de
ressources naturelles nationales -, des réserves sont constituées par Etat au-deld des
besoins immédiats de sa population : ces réserves détenues par la banque centrale
doivent étre mises a I'abri des créanciers, De maniére générale, au demeurant, le lien
indissociable qui unit les biens des banques centrales ala souveraineté de 'Etat entraine
le risque que toute saisie ou autre mesure de contrainte sur ces biens « would never be
regarded by the defendant state as a purely judicial matter but would instead be viewed
as an unfriendly act at the state-to-state.level and would therefore have serious

diplomatic and political consequences »%.

29, L'immunité d’exécution absolue des biens de la banque centrale, telle que congue a
Varticle 21, § 1%, ¢), de la Convention des Nations Unies ~ laquelle n'est, pour rappel, pas
encore en vigueur -, est par ailleurs consacrée dans plusieurs législations nationales en
matiere d’immunités de PEtat. De telles législations nationales, on I'a dit, jouent
potentiellement un roéle important dans la formation et l'identification du droit
international coutumier (voy. supra, § 16). En outre, plusieurs des Etats dont la
législation est mentionnée ci-aprés sont en V'occurrence d’'importants centres financiers
internationaux, ce qui rend leur pratique d'autant plus pertinente en tant que pratigue
d' « Btats particulidrement intéressés» (voy. supra, § 16). Sans qu'il s'agisse d'une
recension exhaustive, les lois suivantes peuvent tre citées a cet égard :

s Afrigue du Sud - Foreign States Immunities Act 198132, Section 15(3):

Les fonctions d’'une banque centrale sont trés diverses (elies peuvent du reste varier dans une
certaine mesure d’une banque centrale & l'autre) et revétent une importance fondamentale pour
Yéconomie de I'ftat concerné : émission de monnale, définition de la politique monétaire (en vue
d'assurer la stabilité des prix, des taux d'intérét et des taux de change), supervision du systéme
bancaire national, gestion des réserves d’or, gestion des réserves de change, etc, Pour une liste non
exhaustive des « functions or activities » d'une banque centrale, voy. X. YANG, State Immunity in
International Law, Cambridge University Press, 2012, p. 413 et note 270 (p. 669).

X. YANG, « Immunity from execution », in A ORAKHELASHVIL! (ed.), Research Handbook on
Jurisdiction and Immunities in International Law, Elgar Publishing, 2015, p. 410.

Disponible sur
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« Property of the central bank or other monetary authority of a foreign state shall not be

regarded (..) as in use or intended for use for commercial purposes ».
»  Argentine ~ Ley 26.961 (6 aolt 2014)%, art. 2::

« Los activos de un Banco Central extranjero o una autoridad monetaria extranjera gozan
de inmunidad de ejecucién y/o embargo en los Tribunales Argentinos respecto a

cualquier medida coercitiva que pudiera afectar a dichos activos »34,

Traduction libre: « Les actifs d’'une Banque centrale étrangére ou d'une autorité
monétaire étrangére bénéficient de 'immunité d’exécution et/ou de saisie devant les
Tribunaux argentins 4 'égard de toute mesure de contrainte qui pourrait affecter de tels

actifs ».
»  Japon - Act on Civil Jurisdiction over Foreign States 2009%,art. 19,§ 2:
« Paragraph 1 of the preceding article shall not apply to Foreign Central Bank ».

Art. 18, § 1¢': « Foreign States shall not be immune from Jurisdiction as respects the
proceedings on enforcement of judgments against property in use or intended for use by

the Foreign States for other than government non-commercial purposes ».

En somme, exclusion de l'immunité d’exécution a I'égard des biens affectés a
des fins commerciales n'est pas de mise s'agissant des biens des banques

centrales étrangéres?,
» Pakistan - State Immunity Ordinance 19813, Section 15(4) :

« Property of a State’s centra} bank or other monetary authority shall not be regarded

{...) as in use or intended for use for commercial purposes ».

ions administratiy péciales

hlig

g Chine is pg
de Hong Kong et de Macao) - Law on Judicial
Constraint for the Property of Foreign Central Banks (25 octobre 2005), art. 1er:

Immunity from Measures of

« The People’s Republic of China grants judicial immunity from measures of constraint

such as the attachment of property and execution to the property of foreign central

33
34
3"

36

37

Disponible sur

Sous réserve toutefols de réciprocité (art. 3).

Reproduit dans japanese Yearbook of International Law, 2010, pp. 830-837.

Voy. T. NOBUMORI, « Recent Sovereign Immunity Legislation in japan from a Perspective of Central
Banks », japanese Yearbook of International Law, 2010, pp. 294, 296-297.

Reproduite dans Documentation concernant les immunités juridictionnelles des Etats et de leurs
blens, Nations Unies, 1982, ST/LEG/SER.B/20, p. 20, disponible  sur

Annex 120



14

banks, unless the foreign central banks or the governments of their States waive in
written form, or the property is allocated to be used for the attachment of property and

execution »%,
« Royaume-Uni - State Immunity Act 1978%, Section 14(4):

« Property of a State’s central bank or other monetary authority shall not be regarded

(..) as in use or intended for use for commercial purposes ».

Le caractdre absolu de 'immunité ainsi reconnue est largement confirmé dans

la jurisprudence du Royaume-Uni#.
= Singapour - State Immunity Act 1979, Section 16(4):

« Property of a State’s central bank or other monetary authority shall not be regarded

(...) as in use or intended for use for commercial purposes ».

30. 11 convient de préciser que ces législations nationales sont, a 'exception de la loi

chinoise, celles d’Etats qui par ailleurs reconnaissent aujourd’hui que l'immunité
d'exécution générale des Etats étrangers est quant 3 elle effectivement limitée aux biens
utilisés ou destinés a &tre utilisés 2 des fins souveraines®?. Ce qui montre bien le
caractére spécifique du régime des biens de la banque centrale, sur le plan de l'étendue
de 'immunité, I} parait dés lors audacieux d'affirmer, comme le fait 'avis du professeur
Reinisch, que 'étendue de 'immunité d’exécution générale de VEtat serait purement et
simplement transposable 2 limmunité d’exécution de sa banque centralet?: au
contraire, des Etats prennent le soin de prévoir dans leur droit interne que I'immunité
d'exécution des banques centrales étrangeres est singuliére et différe, quant a son

38

39
40

A1
42

43

Traduction libre de L. ZHU, « State Immunity from Measures of Constraint for the Property of
Foreign Central Banks: The Chinese Perspective », Chinese Journal of International Law, 2007, p.
75. Sous réserve toutefois de réciprocité {art. 3 : voy. ibid., p. 80).

Disponible sur http: islati .

Voy. ainsi Camdex International Ltd v Bank of Zambia [1997] 1 All ER 728 (CA) ; Barica Carige SpA
Cassa Di Risparmio Di Genova E Imperia v Banco.Nacional De Cuba and another [2001) EWHC 562
(Ch) ; AIC Ltd v Federal Government of Nigeria {2003} EWHC 1357 (QB) ; AlG Capital Partners Inc &
Anr v Kazakhstan (National Bank of Kazakhstan intervening) [2005] EWHC 2239 (Comm) ; Taurus
Petroleum Ltd v State Oil Marketing Co of the Ministry of Oil, Republic of Iraq [2015] EWCA Civ 835.
Disponible sur : 9.

On Ya dit, il y a 12 une rigle désormais établie du droit international coutumier, et en réalité tous
les Ktats semblent & présent Ja reconnaitre dans leur législation, jurisprudence ou pratique interne,
la République populaire de Chine étant précisément sur ce plan I'exception la plus notoire : voy.
Hang Kong Court of Final Appeal, Democratic Republic of Congo an d Ors v. FG Hemisphere Associates
LLC, 8 juin 2011, FACV 5-7/2010, International Law Reports, vol, 147, p. 376.

Avis du professeur Reinisch, § 78 : « [T]he customary standard of a sovereign purpose also applies
to distinguish between central bank property that enjoys iramunity from execution and property
that does not because it serves commercial purposes »,
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étendue, de 'immunité d’exécution générale de PEtat. Cette derniére n'est donc pas

transposable en tant que telle 3 immunité d’exécution de la banque centrale.

31. 11 résulte de ce qui précéde que, dans la pratigue étatique, attestée par l'adoption dela
Convention des Nations Unies et les lois nationales précitées - dont la promulgation
s'étend de 1978 a 2014 et qui relévent d'Etats de diverses régions du monde -, la
tendance observée est donc d’accorder une immunité d’exécution absolue couvrant en
toutes circonstances 'ensemble des biens des banques centrales étrangéres, quitte a
réputer ceux-ci affectés a des fins souveraines du seul fait qu'ils ont, précisément, la
nature de biens d’une banque centrale - et & exclure, contrairementa ce qui se passe pour
limmunité d’exécution générale de I'Etat, qu‘une destination commerciale soit a leur
égard démontrée. Il y a par conséquent de bonnes raisons de penser que tel est,
aujourd'hui, 'état du droit international coutumier s'agissant de I'immunité d'exécution
des biens de la banque centrale d'un Etat étranger.

32. A noter que la tendance ainsi observée dans la pratique étatigue - dont découle le droit
international coutumier - est encore confirmée et renforcée par l'approche d'autres
Etats, dont soit le législateur a adopté une législation ayant pour objectif spécifique et
explicite de protéger davantage les biens des banques centrales étrangéres (flt-ce par
e biais de conditions procédurales strictes entourantla saisie de tels biens, plus que par
le biais d’une définition absolue de l'étendue de leur immunité d’exécution), soit les
cours et tribunaux ont effectivement reconnu I'immunité d’exécution de tels biens. La
pratique de ces autres Btats est spécifiguement examinée plus loin dans le présent avis
(voy. infra, §§ 34 et s.). Globalement, la tendance fondamentale est en direction d'une

protection juridique accrue des biens de la banque centrale étrangére.

b) Application dans le cas d’espéce

33. Dans ce contexte, 'application des principes dans le cas d’espéce ne devrait pas susciter
de difficulté, dés lors qu'il est établi que les avoirs saisis sont ceux d'une banque centrale
étrangére, la Banque Markazi. En cette qualité, ces derniers bénéficient en effet, selon le
droit international coutumier, d'une immunité d'exécution absolue de plein droit, sans
qu'il faille s'interroger plus avant sur leur affectation - ou sur tout autre paramétre dont

I'objet serait de limiter 'étendue de Yimmunité.
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2. Une immunité d’exécution couv. a3 tou ins biens utilisés ou

stinés & étre utiljsé e
a) Examen de la pratique internationale

34, Leslégislations d’un certain nombre d'Etats, s'écartant comme telles de celles recensées
dans la rubrique qui précéde, prévoient, au profit des biens des banques centrales, un
régime d'immunité dans une certaine mesure restreinte, étant entendu, primo, qu'il ne
s'agit toutefois pas nécessairement d’un régime assimilé purement et simplement a celui
de Vimmunité d’exécution générale de I'Etat, et, secundo, que l'étendue limitée de
limmunité se voit dans certaines législations largement contrebalancée par les
conditions procédurales strictes auxquelles la saisie est assujettie (nécessité d'une
autorisation préalable du juge, charge de la preuve du caractére saisissable imposée au

créancier, etc.), Les lois suivantes peuvent étre citées & cet égard :
* Belgique - Code judiciaire, art, 1412quatert :

«§ 1o, Sous réserve de l'application des dispositions impératives d'un instrument
supranational, les avoirs de toute nature, dont les réserves de change, que des banques
centrales étrangéres ou des autorités monétaires internationales détiennent ou gérent
en Belgique pour leur propre compte ou pour compte de tiers sont insaisissables.

§ 2. Par dérogation au § 1, le créancier muni d'un titre exécutoire peut introduire une
requéte auprés du juge des saisies afin de demander l'autorisation de saisir les avoirs
visés au § 1¢ & condition qu'il démontre que ceux-ci sont exclusivement affectés & une

activité économique on commerciale de droit privé ».
* Canada - State Immunity Act 1985%, Section 12(4) :

« () [P]roperty of a foreign central bank or monetary authority that is held for its own
account and is not used or intended for a commercial activity is immune from

attachment and execution ».

» Espagne - Ley Organica 16/2015 sobre privilegios e inmunidades de los Estados
extranjeros, las Organizaciones Internacionales con sede u oficina en Espafia y las

Inséré par la Loi du 24 juillet 2008 modifiant le Code judiciaire en vue d'instituer une immunité
d'exécution 2 l'égard des avoirs de banques centrales étrangéres et d'autorités monétaires
internationales, Moniteur  belge, 14 aolt 2008, aussi  disponible  sur

hitp://www.gjustice just.fgov.be/loi/loi.htm
Disponible sur http://laws-lois.justice.gc.ca/eng/acts/$-18/.
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Conferencias y Reuniones internacionales celebradas en Espafia (27 octobre
2015)%, art. 20, § 1er,¢) :

«De los bienes propiedad del Estado extranjero (..), se consideran en todo caso
especificamente utilizados o destinados a ser utilizados para fines piblicos no
comerciales los siguientes: {...) c) Los bienes del banco central u otra autoridad

monetaria del Estado que se destinen a los fines propios de dichas instituciones ».

Traduction libre : « Parmi les biens propriété de 'Etat étranger (...), sont dans tous les
cas considérés spécifiquement comme utilisés ou destinés a &tre utilisés a des fins
publigues non commerciales les biens suivants: (...) c) Les biens de la banque centrale
ou autre autorité monétaire de I'Btat qui sont destinés aux fins propres desdites

institutions ».
= Ftats-Unis d’Amérique - Foreign State Immunity Act 197647, Section 1611(b)(1):

« Notwithstanding the provisions of section 1610 of this chapter, the property of a
foreign state shall be immune from attachment and from execution, if —

(1) the property is that of a foreign central bank or monetary authority held for its own

account (...) ».

Le rapport législatif précise que les termes « held for its own account » visent les
« funds used or held in connection with central banking activities, as
distinguished from funds used solely to finance the commercial transactions of

other entities or of foreign states »48,

La jurisprudence récente a pour sa part interprété les termes « held for its own
account » comme incluant nécessairement les biens de la banque centrale
étrangere utilisés pour des activités commerciales, jugeant que les fonds
déposés sur un compte ouvert au nom de la banque centrale étaient présumés
couverts par l'immunité, et que le créancier devait renverser la présomption en
établissant que les fonds n’étaient pas utilisés pour les fonctions - commerciales

ou non - de la banque centrale°.

46

47

5

Boletin Oficial del Estado, n°® 258, 28 octobre 2015, p. 101299, disponible sur
. i «A- ~ .

Disponible sur : P 3 .

Voy. X. YANG, State Immunity in International Law, op. cit, pp. 411-412,

United States Court of Appeals for the Second Circuit, NML Capital Ltd v Banco Central de la

Reptiblica Argentina, 5 juillet 2011, 652 F.3d 172,193-194.
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» Fédération de Russie - Federal Law No. 297-FZ on Jurisdictional Immunities of a
Foreign State and the Property of a Foreign State in the Russian Federation (3
novembre 2015)59, art. 16, § 1¢r, 5) :

« Immunity in respect of measures aimed at securing a claim and immunity in respect of
execution of a court decision shall be enjoyed by the following property of a foreign state
which is under ownership thereof and intended for use or being used by it in its own
name in the activities connected with the exercise of sovereign powers thereof : (...) 5)
property of the central bank or of other supervisory body of the foreign state whose

functions comprise banking supervision »51,
» France - Code monétaire et financier, art. L. 153-152:

« Ne peuvent &tre saisis les biens de toute nature, notamment les avoirs de réserves de
change, que les banques centrales ou les autorités monétaires étrangeres détiennent ou
gérent pour leur compte ou celui de I'Etat ou des Etats étrangers dont elles relévent.

Par exception aux dispositions du premier alinéa, le créancier muni d'un titre exécutoire
constatant une créance liquide et exigible peut solliciter du juge de I'exécution
I'autorisation de poursuivre l'exécution forcée dans les conditions prévues par la partie
législative du code des procédures civiles d'exécution s'il établit que les biens détenus
ou gérés pour son propre compte par la banque centrale ou l'autorité monétaire
étrangdre font partie d'un patrimoine qu'elle affecte & une activité principale relevant du

droit privé ».

35. A ces lois nationales peut étre ajoutée la jurisprudence de la République fédérale

d’Allemagne. Le Bundesgerichtshof considére que les biens d'une banque centrale
étrangére bénéficient de 'immunité d’exécution s'ils servent a des fins souveraines
(« hoheitlichen Zwecken »)53. Il a jugé A cet égard que « [d]ie auf auslindischen Konten
verwalteten Wihrungsreserven eines Staates dienen hoheitlichen Zwecken »54,

50

51
52

53

54

Traduction libre en notre possession; texte original russe disponible sur
v H i) . ’ ) AT

- -

Sous réserve toutefois de réciprocité (art. 4).

Disponible sur

https://wwwlegifrance.gouv.fr/affichCode.do?cid Texte=LEGITEXTOC .

0180212, Insére par la Loi n° 2005-842 du 26 juillet 2005 pour la confiance et la modernisation de

1"¢conomie, Journal officiel de la République frangaise, n° 173, 27 juillet 2005.

BGH, 4 juillet 2013, n° VI ZB 63/12, §§ 10-14, disponible  sur
lejure.org/die \ : : ericht=BGH&Datum=04 013&Ak

ne

enzeichen=VI11%207ZB%2063%2F12, via « bundesgerichtshof.de ».
Ibid., § 13. Voy. également § 15: « Die von einer Zentralbank gehaltenen Gelder eines Staates
dienen auch dazu, die internationale Handlungsfihigkeit des Staates als Hoheitstrager zu
gewdhrleisten (...), Wihrungsreserven sind sowohl nach nationaler als auch nach internationaler
Anschauung maRgeblich fiir die Fahigkeit eines Staates zur Stiitzung der eigenen Wihrung aufden
Devisenmarkten. Sie stehen zur Abwicklung des Zahlungsverkehrs in das Ausland sowie letztlich

Annex 120



19

36. Sur le point ici en cause, les législations précitées, qui n’accordent pas 3 I'immunité
d’exécution de la banque centrale une étendue absolue, sont cependant A manier avec
précaution lorsqu’'elles émanent d’Etats ayant signé voire ratifié la Convention des
Nations Unies - celle-ci ne fiit-elle pas encore en vigueur. La Convention prévoit en effet,
comme expliqué plus haut, une immunité d'exécution absolue au profit de 'ensemble
des biens de la banque centrale (art. 21, § 1%, c)). L'on peut donc s'interroger sur la
portée et la valeur des dispositions précitées des législations belge, espagnole, frangaise
et russe qui instaurent au contraire un régime d’'immunité restreinte, vu que la Belgique
a signé la Convention des Nations Unies en 2005 {et, selon les informations dont nous
disposons de la part du Service Public Fédéral Affaires étrangéres, se prépare 2 la
ratifier), que 'Espagne a déposé son instrument d’adhésion en 2011, que la France a
déposé son instrument d’approbation en 2011, et que la Fédération de Russie I'a signée
en 2006. 1l y a apparemment une discordance dans la pratique de ces Etats, entre
I'attitude qu'ils adoptent vis-3-vis de la Convention des Nations Unies et celle qu'ils
adoptent dans leur législation interne - ce qui réduit le potentiel de la pratique de ces

Etats sur le plan de la détermination du droit international coutumierss,

37. Par ailleurs, force est de constater que le critére employé par les lois et décisions
judiciaires nationales précitées afin de délimiter les biens de la banque centrale qui sont
immunisés et ceux qui ne le sont pas varie d'un Etat a 'autre. Les biens susceptibles de
faire 'objet de mesures de contrainte licites sont en effet définis respectivement comme
ceux que la banque centrale affecte 4 des fins autres que des «fins souveraines »
(Allemagne), « affecte exclusivement  une activité économique ou commerciale de droit
privé » (Belgique), « utilise ou destine 2 une activité commerciale » (Canada), affecte a
des fins autres que les «fins propres de la banque centrale» (Espagne), détient
autrement que « pour son propre compte » (Etats-Unis), utilise ou entend utiliser dans
des activités autres que «les activités liées a V'exercice des pouvoirs souverains » de
I'Etat étranger (Fédération de Russie), ou « affecte a une activité principale relevant du
droit privé» (France). Il y a, entre ces formulations, des nuances indéniables, qui
manifestement ne sont pas dues au hasard et ont au contraire été voulues par les
1égislateurs ou juges nationaux respectifs.

im Ernstfall der gesamten Volkswirtschaft bei einer Verknappung privater Devisenbestiinde fiir
den Import lebensnotwendiger Giiter zur Verfigung (...) ».

La Draftconclusion 7, § 2, des « Draft conclusions on identification of customary international law »,
précitées, prévoit A cet égard ce qui suit: « Where the practice of a particular State varies, the
weight to be given to that practice may be reduced ».
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Dans ce contexte, méme en acceptant qu'il puisse étre soutenu que le droit international
coutumier reconnait un principe d'immunité d’exécution restreinte dans le cas des biens
des banques centrales, il faudrait en revanche admettre que, compte tenu des
divergences sur ce point dans la pratique des ftats (favorables  la thése de I'immunité
restreinte), le droit international coutumier ne fournit pas 3 ce jour de réponse claire et
bien établie quant au critére spécifique appelé & définir les limites de cette immunité

restreinte.

b} Discussion du critére visé dans l'avis du professeur Reinisch

Dans son avis, le professeur Reinisch défend I'idée selon laquelle, aux termes du droit
international coutumier, I'immunité d’exécution couvre les « central bank assets that
serve public purposes such as ‘monetary purposes’» (§ 66), ou encore les « assets held

for monetary or other sovereign purposes » (§ 110-D).

Ce critére n'est cependant pas davantage explicité. En particulier, la notion de «fins
monétaires » (« monetary purposes ») n'est pas définie, alors gu'elle ne parait pas en

tant que telle constituer une notion établie dans le droit des immunités de "ftat.

Plus fondamentalement, la référence  ce critére particulier n'est fondée sur aucune
pratique étatique relative 2 'immunité d’exécution des banques centrales, et notamment
sur aucune législation ou jurisprudence nationale en la matiére. A dire vrai, parmi les
lois et décisions judiciaires examinées ci-avant (voy. supra, §§ 34-35), aucune ne fait
allusion 3 un concept de « fins monétaires ».

Ce dernier concept semble avoir été inspiré par les commentaires de certains Etats 3
J'occasion des travaux de la CDI ayant conduit & 'adoption de la Convention des Nations
Unies. Comme indiqué précédemment, I'Allemagne (soutenue par I'Australie, le Qatar et
les cing pays nordiques) avait en effet demandé au Rapporteur spécial qu'il propose
d'ajouter les termes « et utilisés 2 des fins monétaires » & la fin du littera ¢) du projet
d'article 19, § 1=, de la CDI - un ajout qui ne fut finalement pas adopté par la CDI {voy.
supra, § 27). En ce sens, le concept de «fins monétaires » traduirait V'opinio juris
exprimée 3 un certain moment par les huit ftats précités. Force est toutefois de
constater que le concept ne semble pas consacré en revanche dans la pratique effective
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de ces Etats, 13 en tout cas ol une telle pratique existe ~ et est connue - en rapport avec

'immunité d’exécution des banques centrales étrangéres®t.

En outre, la notion de « fins monétaires » n'est pas utilisée par la Résolution de I'Institut
de droit international sur «Les aspects récents de l'immunité de juridiction et
d'exécution des Etats »57, ni par les Revised Draft Articles for a Convention on State
Immunity de V'International Law AssociationSs, Elle ne parait pas non plus avancée

comme telle en doctrine.

En conclusion, I'on peut donc difficilement conclure a I'existence d’une régle de droit
international coutumier consacrant un critére des « fins monétaires » afin de délimiter
les biens immunisés et les bien non immunisés des banques centrales ~ pour autant que,
fondamentalement, pareille délimitation s'impose, ce qui n’est le cas quessi I'on n’est pas
prét a accepter la thése, présentée plus haut, de Iimmunité d’exécution absolue des

banques centrales.

Pour le surplus, 'avis du professeur Reinisch soutient que « the securities entitlements
held by Bank Markazi at Clearstream are non-governmental assets » et « should not be
regarded as immune from execution » vu que « [t]hey stem from principal and interest
payments received from bonds acquired by Bank Markazi, i.e, from commercial
transactions and not from any activities that relate to ‘monetary purposes’ » (§95). Une
telle référence a V'origine des biens en cause, en tant que paramétre censé déterminer
'étendue de limmunité d'exécution, est quasiment inconnue de la pratique
internationale, qu'il s'agisse d'ailleurs de I'immunité d’exécution générale de V'tat, de
celle de sa bangue centrale ou de celle d’autres catégories particuliéres de biens : seule
V'affectation ou la destination des biens est & cet égard déterminante. Aucune source ou
élément pouvant venir au soutien d’un critére tiré de l'origine des biens n'est d'ailleurs

avancé dans 'avis du professeur Reinisch. Et nulle explication n’est donnée de cette

56

57

Ainsi, en Allemagne, voy. BGH, 4 juillet 2013, n® VI1 ZB 63/12, précité, qui n'y fait pas allusion; en
Australie, voy. Sections 35(1), 30, 32(1) et 32(3)(a) du Foreign States Immunities Act 1985
{disponible sur https:/ /www legislation.gov.au/Details/C2016C00947), qui n'y font pas plus
allusion ; 1a pratique éventuelle du Qatar ne nous est pas connue; celle des pays nordiques non
plus mais la Finlande, la Norvige et la Sudde sont parties a la Convention des Nations Unies, 'on
peut donc supposer qu'elles appliqueraient son prescrit, or, comme exposé plus haut, la
Convention, loin d'introduire un critére restrictif (« fins monétaires », « fins souveraines » ou
autre), prévoit une immunité absolue au profit de ensemble des biens des banques centrales;
enfin, le Danemark et 'Islande ont signé 1a Convention des Nations Unies, 'on peut donc supposer
qu'ils n'adopteraient pas une pratique qui irait directement 4 son encontre, ne serait-ce gu'en
raison de I'obligation de ne pas priver un traité signé de son objet et de son but en attendant la
ratification (art. 18, a), de la Convention de Vienne sur le droit des traités, du 23 mai 1969).

Session de Bile, 2 septembre 1991, Ann. IDI, vol. 64 (1992-11), p. 389, aussi disponible sur

[ L/ wwwid] - LDrE /2 3 991 bal { pdf.

rgfapn loads /2017 /06 al_{ ]
Report of the Sixty-Sixth Conference held at Buenos Afres, Argentina - 14 to 20 August 1994, p. 21.
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soudaine référence a un tel critére, alors que le reste des développements de I'avis porte
sur un critére d'affectation ou de destination des biens. La référence a des « commercial
transactions », dans lesquelles les avoirs concernés puisent prétendument leur source,
semble introduire une confusion avec 'immunité de juridiction, dont I'étendue est en
effet 3 déterminer en fonction de la nature de V'acte en cause. Ce passage de l'avis est

donc pour e moins ambigu.

¢) Lecritére des biens utilisés ou destinés a étre utilisés aux fins de la banque

centrale

46. Comme indiqué ci-avant (voy. supra, §§ 37-38), la pratique des Etats défendant la thése
de limmunité restreinte de la banque centrale connait des divergences quant au critére
spécifique définissant les biens protégés - ce qui empéche d'affirmer l'existence sur ce

point d'une régle claire et bien établie du droit international coutumier.

47, Néanmoins, parmi les sources - sensu lato ~ favorables a un principe d'immunité
restreinte®, deux textes, qui contiennent d'importantes prises de position doctrinales
revétant une autorité toute particuliére, doivent étre mentionnés, d’autant plus que, sur

I'aspect en cause, ils convergent de maniére remarquable.

48. 11 s'agit, d’'une part, de la Résolution précitée de 1991 de YInstitut de droit international
sur « Les aspects récents de 'immunité de juridiction et d’exécution des Etats », dont
Varticle 4, § 2, ), se lit comme suit:

« (...} [L)es catégories suivantes de biens d'un Etat bénéficient de 'immunité d'exécution :

()

c) les biens de la Banque centrale ou de l'autorité monétaire de 'Etat utilisés pour leurs

besoins propres ou dont 'utilisation & ces fins est prévue ».
Texte anglais original faisant foi :

«The following categories of property of a State (...) are immune from measures of
constraint:

G

c) property of the central bank or monetary authority of the State in use or set aside for
use for the purposes of the central bank or monetary authority ».

59 Ou en tout cas qui ne se satisfont pas purement et simplement de la qualité de biens de la banque
centrale pour accorder aux biens concernés le bénéfice de immunité d’exécution (comme dans la
thése de 'immunité d’exécution absolue de la banque centrale).
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49. 1 s'agit, d’autre part, des Revised Draft Articles for a Convention on State Immunity
adoptés en 1994 par I'International Law Association, précités, dont 1'article VIILC.3 se lit

comme suit :

« Attachment or execution shall not be permitted if :

()
3. The property is that of a State central bank held by it for central banking purposes ».

50. Dans ces deux textes, dépourvus de valeur contraignante en eux-mémes mais qui
véhiculent une doctrine particulidrement autorisée, le critére commun mis en évidence
est celui des biens utilisés ou destinés a étre utilisés aux fins de la banque centrale
(« purposes of the central bank », « central banking purposes »)¢. Ce qui parait sensé
car il y a sans doute 12 une exigence minimale : la banque centrale doit en effet pouvoir
compter sur la disponibilité ~ et donc la non-saisissabilité - de I'ensemble des biens
qu’elle utilise ou entend utiliser en vue de la réalisation de ses fins propres, 2 défaut de
quoi elle se trouverait dans 'impossibilité de remplir sa mission de service public

étatique.

51. Un critére identique a du reste été choisi récemment parle législateur espagnol : I'article
20, § 1%, c), de la Ley Organica 16/2015 se référe aux « bienes del banco central u otra
autoridad monetaria del Estado que se destinen a los fines propios de dichas
instituciones » (voy. supra, § 34) (traduction libre: « biens de la banque centrale ou
autre autorité monétaire de I'Etat qui sont destinés aux fins propres desdites

institutions »).

52. Clest également A un tel critdre que référence a été faite déja a I'époque des travaux
parlementaires relatifs au Foreign State Immunity Act 1976 (FSIA) aux Etats-Unis. La
Section 1611(b)(1) du FSIA prévoit ce qui suit:

« Notwithstanding the provisions of section 1610 of this chapter, the property of a foreign

state shall be immune from attachment and from execution, if —

{1) the property is that of a foreign central bank or monetary authority held for its own

account (..) »

Comme indiqué précédemment, le rapport législatif précise que les termes « held for its
own account » visent les «funds used or held in connection with central banking

Dans la Résolution de I'Institut, Ja premiére traduction de « purposes » par « besoins » est sans
doute moins heureuse que la seconde, traduisant cette fois par « fins ».
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activities », et 1a jurisprudence emploie le test des « central banking functions »? {voy.

supra, § 34).

Si, plutét qu'une immunité d’exécution absolue, c’est une immunité dans une certaine
mesure restreinte qui doit &tre reconnue au profit des biens de la banque centrale
étrangere, les éléments qui précédent tendent & montrer que les biens couverts par
I'immunité sont ceux qui sont utilisés ou destinés 3 étre utilisés aux fins de la banque
centrale - ce qui est plus large que l'affectation aux seules «fins monétaires »

poursuivies par celle-ci®2,

d) Charge de la preuve

Ce n'est pas a la banque centrale de démontrer que les biens en cause sont d'une nature
telle que I'immunité d’exécution est applicable - & savoir, démontrer que ces biens sont
utilisés ou destinés a étre utilisés aux fins de la banque centrale. C’est, 4 l'inverse, au
créancier qu'il revient d’établir que les biens qu'il entend saisir sont d’une nature telle
qu'ils ne sont pas couverts par 'immunité - & savoir, établir que ces biens sont utilisés

ou destinés 3 étre utilisés A des fins étrangéres aux fins de la banque centrale.

Cette régle relative 2 la charge de la preuve est explicitement consacrée dans des
législations nationales et des décisions de tribunaux internes portant spécifiquement
sur l'immunité d’exécution de banques centrales étrangéresé3. Le critére employé dans
ces législations et décisions afin de délimiter Jimmunité peut ne pas étre, en lui-méme,
celui, suggéré plus haut, de 'affectation « aux fins dela banque centrale » ; ce qui importe
ici est toutefois la seule question de la charge de la preuve dans la mise en ceuvre du

critére, quelle que soit I'exacte définition de ce dernier.

Ainsi, en France, l'article L. 153-1, alinéa 2, du Code monétaire et financier prévoit, pour
rappel, que le créancier peut solliciter du juge de l'exécution l'autorisation de saisir « s'il
établit » que les biens de la banque centrale font partie d'un patrimoine qu'elle affecte 2
une activité principale relevant du droit privé. La Cour de cassation, dansunarrétdu 11

61

62
63

United States Court of Appeals for the Second Circuit, NML Capital Ltd v Banco Central de la
Repiiblica Argentina, 5 juillet 2011, 652 F.3d 172, 195.

Sur les fonctions d'une banque centrale, voy. supra, § 28.

Une trés abondante jurisprudence interne (voy. par ex. Cass. fr, NML Capital Ltd c. République
argentine, 28 septembre 2011, n° 09-72057), ainsi que certaines dispositions législatives (voy. par
ex. art, 1412quinquies, § 2, in limine, du Code judiciaire belge), vont dans le méme sens s'agissant
de Vimmunité d’exécution des comptes bancaires des missions diplomatiques. Elles ne doivent
toutefois pas étre examinées ici compte tenu de la spécificité de I'immunité des banques centrales
sur le plan de I'étendue de Vimmunité (voy. supra, § 22).
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janvier 20186, a du reste confirmé la décision de la Cour d’appel de Versailles qui avait
jugé a cet égard que «si l'article L. 153-1 met a la charge du créancier une preuve
difficile, quant & la nature des fonds et leur affectation, il n'instaure pas une preuve
impossible, et dés lors n'apporte pas une restriction disproportionnée a I'article 6 de la

Convention européenne des droits de 'Homme »%5.

En Belgique, l'article 1412quater, § 2, du Code judiciaire prévoit, pour rappel, que le
créancier peut demander au juge des saisies l'autorisation de saisir « & condition qu'il
démontre » que les avoirs de la banque centrale sont exclusivement affectés a une
activité économique ou commerciale de droit privé. Appliguant cette disposition, la Cour
d’appel de Bruxelles a rejeté un appel contre une ordonnance par laquelle le juge des
saisies avait refusé d’accorder l'autorisation de saisir les fonds déposés sur un compte
en banque ouvert au nom d’une banque centrale étrangére, au motif que I'appelant - le
créancier - n'avait pas apporté « une preuve suffisante de J'affectation exclusive & une

activité commerciale ou économique des fonds visés »%6.

En outre, Y'article 1412quinquies du Code judiciaire belge’ instaure une insaisissabilité
des «biens appartenant A une puissance étrangére» (§ 1), y compris tout
« démembrement » de cette derniére (§ 3, al. 1¢r)68, Les biens des banques centrales
étrangeres, visés spécifiquement par l'article 1412quater, relévent donc également du
champ d’application de l'article 1412quinquies®. Celui-ci, sur le modéle de l'article
1412quater, prévoit que le créancier peut demander au juge des saisies |'autorisation de
saisir « 2 condition qu'il démontre » que, entre autres, les biens sont spécifiquement
utilisés ou destinés i étre utilisés autrement qu'a des fins de service public non
commerciales (§ 2, 3°). La Cour constitutionnelle de Belgique, dans un arrét du 27 avril

2017, a jugé qu'il n’y avait 13 aucun « renversement injustifié de la charge de la preuve »,

65

87

89

Cass. fr,, Novoparc Healthcare International Ltd c. Central Bank of Irag, 11 janvier 2018, n°® 16-
10.661, disponible sur https://www.doctrine.fr/d/CASS/2018/C36A1247 B7BIDFIB7I7IC.
Versailles (16° ch.), 1¢r octobre 2015, La Semaine Juridique, Ed. gén. n® 15, 11 avril 2016, p. 442.
Bruxelles (17¢ ch.), 19 septembre 2011, Journal des tribunaux, 2012, p. 95,

Inséré par Ja Loi du 23 aolt 2015 insérant dans le Code judiciaire un article 1412quinquies
régissant la saisie de biens appartenant & une: puissance étrangére ou 3 une organisation
supranationale ou internationale de droit public, Moniteur belge, 3 septembre 2015, disponible sur
; justice.ju av.be/cgi loi/change lg.pl?langua r&la=F&table 1 i Z
15082313 (ignorer la note ajoutée par I'éditeur concernant P'arrét de la Cour constitutionnelle,
cette note n'étant pas correcte).

A savoir « un organisme qui agit pour compte d'une puissance étrangére ou d'une de ses entités
fédérées 3 la condition que cet organisme dispose d'une parcelle de souveraineté » (art. 1412ter, §
3, al. 2, du Code judiciaire, auquel renvoie J'art. 1412quinquies, § 3, al. 2).

Fr. DOPAGNE, «L'immunité de saisie des biens de IEtat étranger et de J'organisation
internationale : notes sur Varticle 1412guinguies du Code judiciaire », Journal des tribunaux, 2016,
p. 59.

pe=fr&la=F&tab Amé=loisens
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et a refusé de considérer que « la preuve pesant sur les créanciers serait impossible a
administrer ». « Ainsi par exemple », selon la Cour, « la preuve de l'utilisation de biens,
de nature immobiliére ou mobilidre, 2 des fins étrangéres au service public ne parait pas
impossible & rapporter dans tous les cas ». La Cour en a conclu qu'il n'y avait, de ce chef
en tout cas, aucune violation de V'article 6 de la Convention européenne des droits de
I'nomme qui résultait de Farticle 1412quinquies™.

59. L'avis du professeur Reinisch lui-méme, qui défend J'idée d’une immunité restreinte des
biens des banques centrales, reconnait que ceux-ci bénéficient néanmoins d'une
présomption réfragable d'affectation & des fins monétaires ou autres fins publiques (§§
66, 110-I et 110-]) - I'affectation qui, dans I'avis du professeur Reinisch, est présentée
comme justifiant 'immunité. C'est donc logiquement qu'il indique que la preuve 2
rapporter - afin de renverser ladite présomption - consiste en « evidence demonstrating
that [Bank Markazi's] funds or parts of them in fact do not serve sovereign purposes »
(§ 109). La charge de la preuve incombe donc bien en tout état de cause au créancier.
Nous pensons simplement, comme expliqué ci-avant, que 'objet précis de cette preuve
est plutdt la démonstration de ce que les avoirs en cause sont utilisés ou destinés a étre

utilisés 4 des fins étrangeres aux fins de la banque centrale.

e) Application dans le cas d’espéce

60. Les avoirs saisis dans le cas d’espéce font partie des réserves de la Banque Markazi en
sa qualité de banque centrale de la République islamique d’Iran.

61. Comme toutes les réserves d’une banque centrale, ces avoirs sont utilisés afin d'instilier
la confiance sur les marchés financiers et de promouvoir la stabilité des prix. Ces
objectifs figurent parmi les objectifs essentiels et prioritaires de la Banque Markazi en
tant que banque centrale. Les fins de toute banque centrale comprennent en effet la
conduite d’une politique monétaire en vue de la promotion des objectifs économiques

nationaux de I'Etat concerné (voy. supra, § 28).

62. 11 peut donc sans risque étre avancé en l'espéce que les avoirs en cause sont
effectivement et exclusivement utilisés, ou’a tout le moins destinés a étre utilisés, aux
fins de la banque centrale, et sont donc couverts par I'immunité d’exécution.

C. const. b., NML Capital Ltd et Yukos Universal Limited, 27 avril 2017,n° 48/2017,§§B.25.2,B.27.1,
B.27.2 et B.28, disponible sur www,const-court.be.
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63. A dire vrai, dans le contexte ici en cause, les avoirs saisis paraissent méme étre affectés
en réalité 2 des fins monétaires ou autres fins souveraines, au sens du critére suggéré

dans I'avis du professeur Reinisch.

64. Ils ne sont certainement pas affectés en tout cas & des fins économiques ou commerciales
de droit privé. 11 y a lieu de relever en ce sens I'arrét de la Cour d’appel de Paris du 10
mars 2008, dans une affaire concernant la saisie conservatoire de comptes bancaires de
la Banque Markazi en France”: l'arrét a considéré que les créanciers n'avaient pas
démontré que les fonds en cause faisaient « partie d'un patrimoine qufe la banque
centrale] affecte 3 une activité principale relevant du droit privé », au sens de l'article L.

153-1 du Code monétaire et financier frangais (voy. supra, § 34).

65. A cet égard, il convient d'éviter une confusion entre, d’une part, les fins de la banque
centrale, qui seules sont déterminantes pour apprécier I'immunité d’exécution, et,
d'autre part, les modalités concrétes selon lesquelles la banque centrale agit en vue de
la réalisation de ces fins, qui pour leur part ne concourent pas A Pappréciation de
Pimmunité d’exécution. Ainsi, il n’est pas contesté qu'une banque centrale, comme
d'ailleurs d’autres entités exercant des fonctions de puissance publique, peut i certains
égards agir comme une entreprise privée, c'est-a-dire accomplir des actes et recourir a
des formes ou instruments juridiques accessibles dans le « commerce » de droit privé. Il
ne s’ensuit évidemment pas que les avoirs de la banque centrale perdent alors leur
affectation spécifique aux fins - proprement publiques - de la banque centrale. De
manitre générale, d'ailleurs, 'immunité d’exécution de I'Etat en droit international
dépend des fins auxquelles le bien est affecté, par opposition  'immunité de juridiction

de I'Etat qui dépend de la nature de I'acte en cause’?.

66. En tout état de cause, C'est aux demandeurs dans le cas d’espéce qu'il appartient de
démontrer que les biens saisis seraient utilisés ou destinés 3 &tre utilisés a des fins
étrangeres aux fins de la Banque Markazi en tant que banque centrale, conformément &
ce qui a 6té dit plus haut quant  la charge de la preuve. Ce n'est pas & la Banque Markazi
d'établir qu’elle se trouve dans les conditions pour bénéficier de 'immunité d’exécution,
ses biens bénéficiant en effet d’'une présomption d'affectation lui valant le bénéfice de

Yimmunité.

Paris (1e ch.), 10 mars 2008, n® 08/01119, disponible sur

Voy. gén. X. YANG, State Immunity in International Law, op. cit,, pp. 392-394.
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67. Pourle surplus, comme indiqué précédemment, I'origine des biens saisis estindifférente
(voy. supra, § 45). Pour autant que de besoin, cependant, il convient de souligner que les
avoirs saisis dans le cas d'espéce ont été acquis par la Banque Markazi grace aux revenus
générés par la vente, par la National Iranian 0il Company contrdlée par le Ministere
iranien du Pétrole, de pétrole iranien ~ & savoir une ressource naturelle nationale sur
laquelle la République islamique d’Iran jouit bien évidemment d'une pleine et entiére
« souveraineté permanente », et dont elle décide donc souverainement et librement de
I'usage « dans l'intérét du développement national et du bien-&tre de la population »7,
1l n’y a donc en tout état de cause, & I'origine des avoirs saisis en l'espéce, aucune
transaction commerciale de droit privé, mais tout au contraire une opératjon consistant
en l'exercice, par un Etat souverain, et dans le cadre méme de cette souveraineté, du

droit de libre disposition qu'il détient sur ses ressources naturelles nationales.

B. Larenonciation i 'immunité d'exécution
1. Principes applicables
68. 1l n'est pas contesté que I'Etat étranger, y compris sa banque centrale, peut renoncer a
son immunité d’exécution, rendant par 1a-méme licites des mesures de contrainte sur

ses biens couverts par 'immunité (dans les limites éventuelles fixées par la renonciation

elle-méme).

69. Selon le droit international coutumier en vigueur, cette renonciation doit
impérativement &tre expresse, ce qui signifie que PEtat concerné doit avoir
explicitement et clairement manifesté son consentement & ce que des saisies ou autres
mesures de contrainte soient pratiquées sur ses biens jouissant en principe de
I'immunité d’exécution. La renonciation ne peut donc étre simplement implicite, C’est-a-
dire déduite du comportement plus général de 'Etat concerné, A défaut d’étre expresse,
la renonciation n’est pas juridiquement valable, et ne peut partant produire son effet
propre de justification des mesures de contrainte. Le juge du for qui donnerait effet &
une renonciation alléguée qui ne serait pas expresse, et qui sur cette base autoriserait
ou validerait une mesure de contrainte sur des biens immunisés, méconnaitrait
Fimmunité d’exécution de I'Btat étranger et engagerait de ce fait la responsabilité
internationale de 'Etat dont il est l'organe.

73 Voy. Résolution 1803 (XVII) de I'Assemblée générale des Nations Unies du 14 décembre 1962
(«Souveraineté permanente sur les ressources naturelles »), spéc. § 1¢. Disponible sur

==

Annex 120



29

70. L'exigence d'une renonciation expresse 4 Pimmunité d’exécution en tant que régle de
droit international coutumier a, fondamentalement, été reconnue par la Cour

internationale de Justice dans Y'arrét précité Allemagne c. Italie :

« [I]l existe au minimum une condition gui doit étre remplie pour qu'une mesure de
contrainte puisse étre prise 3 1'égard d’'un bien appartenant i un Etat étranger : que le bien
en cause soit utilisé pour les besoins d'une activité ne poursuivant pas des fins de service
public non commerciales, ou que I'Etat propriétaire ait expressément consenti a
Y'application d'une mesure de contrainte, ou encore que cet Etat ait réservé le bien en

cause & la satisfaction d’une demande en justice »™,
Appliquant cette régle, la Cour a jugé ce qui suit:

«[L)'Allemagne n'a d'aucune maniére expressément consenti  'application d'une mesure

telle que Yhypothéque en cause »7S.

71. Ce prononcé de la ClJ se situe sur le plan du droit international coutumier. La Cour était

en effet, pour rappel, appelée & se prononcer sur la base de ce droit?s,

72. Un examen de la pratique internationale - au-deld méme des quatre décisions de cours
suprémes nationales auxquelles la Cour fait référence” - confirme au demeurant sans
ambiguité que la régle de droit international coutumier identifiée par la Cl) est en effet
solidement ancrée dans la pratique effective des Etats dans leur immense majorité, et

correspond 2 leur opinio juris.

73. En premier lien, I'exigence d'une renonciation expresse 3 l'immunité d’exécution est
explicitement consacrée dans les principaux instruments internationaux multilatéraux
régissant la matiére :

= Convention des Nations Unies’8, art. 19, a) :

« Aucune mesure de contrainte postérieure au jugement, telle que saisie, saisie-arrét ou
saisie-exécution, ne peut &tre prise contre des biens d’un Etat en relation avec une
procédure intentée devant un tribunal d'un autre Etat excepté si et dans la mesure ol :
a) L'Etat a expressément consenti & l'application de telles mesures dans les termes

indiqués : 1) Par un accord international ; ii) Parune convention d’arbitrage ou un contrat

74

75
76
77
78

P. 148, § 118 (ital. aj.). L'avis du professeur Reinisch ne cite ce passage déterminant de I'arrét qu'en
note de bas de pagen® 7.

P. 148, § 119 (ital. aj.).

Voy. p. 122, §§ 54-55, de I'arrét.

P.148,§118.

Sur son statut et sa prise en compte dans Je cas d’espece, voy. supra, §§17-19.
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écrit ; ou iif) Par une déclaration devant le tribunal ou une communication écrite faite

apres la survenance du différend entre les parties »”.
» Convention européenne sur 'immunité des Etats du 16 maj 197280, art. 23 ¢

« 1 ne peut étre procédé sur le territoire d'un Etat Contractant ni & I'exécution forcée, ni
3 une mesure conservatoire sur les biens d'un autre Etat Contractant, sauf dans les cas

et dans la mesure oi celui-ci y a expressément consenti par écrit ».

» Déclaration sur les immunités juridictionnelles des biens culturels appartenant
3 un Etat - qui pour rappel prévoit explicitement que ses dispositions sont « [eln
conformité avec le droit international coutumier tel que codifié par la

Convention [des Nations Unies] »% :

« [L]es biens d'un ftat faisant partie de son patrimoine culturel ou de ses archives ou
faisant partie d’une exposition d'objets d'intérét scientifique, culturel ou historique qui
ne sont pas mis ou destinés & étre mis en vente ne peuvent &tre soumis a aucune mesure

de contrainte telle gue saisie, saisie-arrét ou saisie-exécution, dans un autre Etat; et

par conséquent, de telles mesures de contrainte peuvent seulement &tre prises si les
autorités nationales compétentes de IEtat propriétaire des biens renoncent
expressément 2 I'immunité pour des biens clairement spécifiés, ou si les biens ont été
réservés ou affectés par cet Gtat 3 Ja satisfaction de la demande gui fait I'objet de la

procédure concernée »,

74. En deuxiéme liey, exigence d’une renonciation expresse a I'immunité d’exécution est
consacrée dans la trés grande majorité des législations nationales existant dans le
domaine des immunités de I'Etat :

»  Afrigue du Sud - Foreign States Immunities Act 1981, Section 14(2):

« Subsection (1) [la régle générale d'immunité d’exécution] shall not prevent the giving
of any relief or the issue of any process with the written consent of the foreign state
concerned, and any such consent, which may be contained in a prior agreement, may be
expressed so as to apply to a limited extent or generally, but a mere waiver of a foreign
state's immunity from the jurisdiction of the courts of the Republic shall not be regarded
as a consent for the purposes of this subsection ».

79

80

81

L'art. 18, a), prévoit mutatis mutandis la méme régle s'agissant des mesures de contrainte

antérieures au jugement.

STE n° 074, ratifiée par le Grand-Duché de Luxembourg le 11 décembre 1986, disponible sur
: : sh/c i list/- i . En

tant que telle, cette Convention n'est bien sdr pas applicable dans le cas d’espéce, la République

islamique d'Iran n'y étant pas partie.

Voy. supra, § 19.
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= Australie - Foreign States Immunities Act 1985%, Section 31(1):

« A foreign State may at any time by agreement waive the application of section 30 [la
régle générale d'immunité d'exécution] in relation to property, but it shall not be taken

to have done so by reason only that it has submitted to the jurisdiction ».

Les travaux préparatoires ne laissent aucun doute sur le fait que Fintention du

législateur était d'exiger une renonciation expresse :

« Unlike immunity from jurisdiction, there should be no scope for waiver of immunity

from execution arising by implication »%2.
= Belgigue - Code judiciaire, art. 1412quinquies, § 2, 1°%:

«[L}e créancier (..) peut introduire une requéte auprés du juge des saisies afin de
demander l'autorisation de saisir les avoirs d'une puissance étrangére (..) & condition
qu'il démontre qu‘une des conditions suivantes est remplie : 1° si la puissance étrangére

a expressément (...) consenti 3 la saisissabilité de ce bien ».

» Fédération de Russie - Federal Law No. 297-FZ on Jurisdictional Immunities of a
Foreign State and the Property of a Foreign State in the Russian Federation (3
novembre 2015), art. 15, 1) :

« A foreign state shall enjoy immunity in respect of execution of a court decision, except
if: 1) the foreign state has explicitly expressed its consent to taking the appropriate

measures (...) »85,
» France - Code des procédures civiles d’exécution, art. L. 111-1-2, al. 1er, 1°)86;

«Des mesures conservatoires ou des mesures d'exécution forcée visant un bien
appartenant 3 un Etat étranger ne peuvent étre autorisées par le juge que si 'une des
conditions suivantes est remplie : 1° L'Etat concerné a expressément consenti a

I'application d'une telle mesure ».

RER

85

86

Disponible sur hitps: islati i

Voy. X. YANG, State Immunity in International Law, op. cit., pp. 391-392 et note 186 (p. 663).

Qui pour rappel couvre les avoirs des banques centrales bien que ceux-ci soient par ailleurs visés
spécifiguement par larticle 1412quater (lequel n’évogue pas pour sa part la question de la
renonciation).

Voy. également, dans le méme sens, art. 14, 1), s'agissant des « measures aimed at securing a
claim ».

Disponible sur
mmwmmmmmﬂmm Inséré par la
Loin® 2016-1691 du 9 décembre 2016 relative 2 la transparence, 4 la lutte contre la corruption et
4 )a modernisation de la vie économique, dite « Loi Sapin 2 », Journal officiel de In République
frangaise, n° 287, 10 décembre 2016. Voy. gén. B, TRANCHANT, « L'immunité étatique et
Jexécution en France des sentences arbitrales internationales. Observations suite a I'entrée en
vigueur de la loi ‘Sapin 2’ », Revue générale de droit international public, 2017, pp. 837-862.
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Voy. aussi art. L. 111-1-3 : « Des mesures conservatoires ou des mesures d'exécution
forcée ne peuvent étre mises en ceuvre sur les biens, y compris les comptes bancaires,
utilisés ou destinés & étre utilisés dans l'exercice des fonctions de la mission
diplomatique des Etats étrangers ou de leurs postes consulaires, de leurs missions
spéciales ou de leurs missions auprés des organisations internationales qu'en cas de

renonciation expresse et spéciale des Etats concernés ».
lapon - Act on Civil Jurisdiction over Foreign States 2009, art. 17, § 1=:

« Foreign States shall not be immune from Jurisdiction as respects the proceedings on
provisional measures or enforcement of judgments against their property if they have

expressly consented to the taking of such measures (o) »
Pakistan - State Immunity Ordinance 1981, Section 14(3) :

« Subsection (2) [1a régle générale d'immunité d’exécution] does not prevent the giving
of any relief or the issue of any process with the written consent of the State concerned;
and any such consent, which may be contained in a prior agreement, may be expressed
so as to apply to a limited extent or generally: Provided that a provision merely
submitting to the jurisdiction of the courts shall not be deemed to be a consent for the

purposes of this subsection ».

ompris le :
de Hong Kong et de Macao) - Law on Judicial
Constraint for the Property of Foreign Central Banks (25 octobre 2005), art. 1¢r:

Immunity from Measures of

« The People’s Republic of China grants judicial immunity from measures of constraint
such as the attachment of property and execution to the property of foreign central
banks, unless the foreign central banks or the governments of their States waive in
written form, or the property is allocated to be used for the attachment of property and

execution »,
Royaume-Uni - State Immunity Act 1978, Section 13(3), et
Singapour - State Immunity Act 1979, Section 15(3) :

« Subsection (2) above [la régle générale d'immunité d’exécution] does not prevent the
giving of any relief or the issue of any process with the written consent of the State
concerned; and any such consent (which may be contained ina prior agreement) may be
expressed so as to apply to a limited extent or generally; but a provision merely
submitting to the jurisdiction of the courts is not to be regarded as a consent for the
purposes of this subsection ».
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75. En Espagne, si la Ley Organica 16/2015, précitée, envisage une renonciation implicite &
J'article 17, § 1, elle précise aussit6t en son article 18, § 2, que la seule hypothése de
renonciation implicite en réalité admise est celle de I'Etat ayant réservé des biens 2 la
satisfaction de la demande objet de la procédure®”. Quant 2 la Ley 26.961 argentine,

précitée, elle n’évoque pas ia question de la renonciation 3 'immunité.

76. L’avis du professeur Reinisch (§ 31) se référe a la législation canadienne et & la
législation américaine, présentées comme autorisant une renonciation implicite. Ces
légisiations sont cependant largement minoritaires sur ce point, en comparaison des
législations mentionnées ci-avant. Plus fondamentalement, il convient de noter qu‘elles
prévoient en tout état de cause toutes deux, en dérogation A leur régle générale
prévoyant effectivement la possibilité d'une renonciation implicite, une régle spéciale
concernant limmunité d'exécution des banques centrales étrangéres, et cette régle
spéciale, qui n’est pas mentionnée dans l'avis du professeur Reinisch, exige bel et bien

une renonciation expresse :
= Canada - State Immunity Act 1962, Section 12(5):

« The immunity conferred on property of a foreign central bank or monetary authority
by subsection (4) does not apply where the bank, authority or its parent foreign
government has explicitly waived the immunity () »

« Ftats-Unis - Foreign State Immunity Act 1976, Section 1611(b)(1) :

« Notwithstanding the provisions of section 1610 of this chapter, the property of a
foreign state shall be immune from attachment and from execution, if — (1) the property
is that of a foreign central bank or monetary authority heid for its own account, unless
such bank or authority, or its parent foreign government, has explicitly waived its

immunity from attachment in aid of execution, or from execution [EREX

Art. 17, § 1e : « Los érganos jurisdiccionales espafioles se abstendrén de adoptar medidas de
ejecucién u otras medidas coercitivas contra bienes del Estado extranjero, tanto antes como
después de la resolucién judicial, salvo que dicho Estado lo haya consentido, de manera expresa o
técita ». Traduction libre : « Les organes juridictionnels espagnols s'abstiendront d’adopter des
mesures d’exécution ou d’autres mesures de contrainte contre les biens de V'Etat étranger, aussi
bien avant qu'aprés le réglement judiciaire, sauf 14 ot un tel Etat y a consenti, de maniére expresse
ou tacite ».

Art. 18, § 2 : « Se considera que existe consentimiento técito a los efectos del articulo anterior
{inicamente cuando el Estado extranjero ha asignado bienes de su propiedad a la satisfaccion de Ja
demanda objeto del proceso ». Traduction libre: « 1l est considéré qu'il existe un consentement
tacite aux fins du précédent article uniquement lorsque PEtat étranger a affecté des biens lui
appartenant & la satisfaction de la demande objet de la procédure »,

Annex 120



34

La jurisprudence confirme d'ailleurs que c'est bien cette régle spéciale de la
Section 1611(b)(1) qu'il y a lieu d’appliquer en matiére d’immunité d’exécution

des banques centrales®®,

77. En troisiéme liey, I'exigence d’une renonciation expresse 3 'immunité d’exécution est
largement consacrée dans la MMMMWE. Pour se
limiter aux décisions de cours suprémes, et a la jurisprudence récente, les arréts
suivants peuvent étre cités, qui tous trois ont jugé que la Convention des Nations Unies,
en tant qu'elle exigeait une renonciation expresse (art. 19, c)), reflétait une régle de droit

international coutumier :

»  Cour constitutionnelle de Belgique, NML Capital Ltd et Yukos Universal Limited,
27 avril 2017, n°® 48/2017, §§ B.13.3% (jugeant d'ailleurs que l'exigence d'une
renonciation expresse n’emporte pas de violation du droit d'accés au juge
protégé par l'article 6 de la Convention européenne des droits de 'homme : §§
B.13.1,B.18.1 et B.28) ;

= Cour supréme des Pays-Bas (Hoge Raad), Morning Star International
Corporation ¢. République du Gabon et Etat néerlandais, 30 septembre 2016, n°
16/01153, § 3.4.6%;

»  Courde cassation de France, NML Capital c. République argentine, 28 mars 2013,
nos 10-25.938, 11-10.450 et 11-13.323% (jugeant d'ailleurs, dans les deuxiéme
et troisiéme arréts, que I'exigence d’une renonciation expresse n'emporte pas de
violation du droit d’accés au juge protégé par l'article 6 de la Convention

européenne des droits de 'homme).

78. 11 convient sans doute d’accorder plus de poids  ces trois décisions récentes de cours
suprémes qu'aux deux décisions de 1980 citées dans l'avis du professeur Reinisch en

United States Court of Appeals for the Second Circuit, NML Capital Ltd v Banco Central de la
Repiiblica Argentina, 5 juillet 2011, 652 F.3d 172,190 : « [TJhe analysis of the immunity of a foreign
central bank's property begins with s 1611(b)(1) ».

Disponible sur www.const-court.be.

Disponible sur

IS

Journal du droit international, 2013, p. 899, aussi disponibles respectivement sur:

hjurijudi.do?oldAction
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faveur de 'admissibilité d’une renonciation implicite, décisions émanant pour I'une

d'une district court (des Etats-Unis)?? et pour I'autre d’une cour d’appel (de Suéde)%.

Quant 2 I'arrét Creighton c. Qatar de 2000 de la Cour de cassation de France? - un arrét
rendu avant l'adoption de la Convention des Nations Unies -, sur lequel s’appuie
également I'avis du professeur Reinisch (§ 34), s'il est exact qu'il peut étre lu comme
'étant fondé sur une renonciation implicite 2 Vimmunité d'exécution - inférée en
I'occurrence de «l'engagement pris par I'Etat signataire de la clause d'arbitrage
d'exécuter Ja sentence dans les termes de l'article 24 du réglement d'arbitrage de la
Chambre de commerce international » -, force est en revanche de constater que son
enseignement sur ce point n'a pas prospéré dans la jurisprudence frangaise
subséquente, tout au contraire?s, 11 a méme fait 'objet récemment d'un revirement net &
Y'occasion d'un arrét de la Cour de cassation du 13 mai 2015, rendu dans un contexte
similaire d’exécution d'une sentence arbitrale que PEtat s’était contractuellement
engagé  exécuter®. Dans cet arrét, dit « Commissinpex », la Cour juge en effet que « le
droit international coutumier n'exige pas une renonciation autre qu'expresse a
I'immunité d'exécution ». Cet attendu est principalement destiné a rejeter 'argument -
invoqué par I'Etat débiteur et accepté par la Cour d’appel dans J'arrét querellé - selon
lequel la renonciation 3 'immunité d’exécution devrait, dans le cas des biens affectés au
fonctionnement de la mission diplomatique, étre non seulement expresse mais aussi
« spéciale » - une question gui n'est pas en cause ici. Il n’en demeure pas moins que, en
statuant dans les termes précités, 1a Cour de cassation affirme clairement que le droit
international coutumier exige une renonciation expresse a 'immunité d'exécution - flt-
ce en jugeant dans le méme temps que ce droit n'exige pas que la renonciation revéte un
autre caractdre. Des commentateurs experts de la matiére ont du reste souligné qu'il y
avait 12 en effet un revirement par rapport a 'arrét Creighton c. Qatar ayant admis la

possibilité d'une renonciation implicite?”. L'avis du professeur Reinisch se révéle, de ce

92
93
94

95

Note 27 de V'avis du professeur Reinisch.

Note 34 de I'avis du professeur Reinisch.

Cass. fr,, Société Creighton Ltd c. Ministre des Finances de I'fitat du Qatar et autre, 6 juillet 2000, n°

98-19068, Journal du droit international, 2000, p. 1054, aussi  disponible
! g ‘ y ] Acti e rijudi&idTexte RITEXT

sur 4tip A4 Zira atncpj S A

qld=513 s =],

Voy. spéc. les trois arréts du 28 mars 2013 de la Cour de cassation, cités supra, § 77, qui exigent
une renonciation expresse.

Cass. fr., Société Commissions import-export ¢. République du Congo, 13 mai 2015, n® 13-17751,
Journal ~ du  droit  international, 2015, p. 141, aussi  disponible  sur
LS ifrs fr/affichluriludi. MdAgtic echjuriludi&idTexte 1 0

Note de S. EL SAWAH et Ph. LEBOULANGER sous l'arrét, fournal du droit international, 2015, p.
150.
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point de vue, ambigu lorsqu'il décrit Parrét Commissimpex comme «no longer
demand[ing] an express and specific waiver» (§ 36): en effet, c’est uniquement
I'exigence d'une renonciation spéciale qui est abandonnée par la Cour de cassation, celle
d’une renonciation expresse se voit tout au contraire affirmée®, Telle est au demeurant,
pour rappel, la position prise depuis lors par le législateur francais, qui a prévu que la
renonciation devait en tout état de cause étre expresse®. Et cela n'a pas en soi été remis
en cause dans Iarrét du 10 janvier 2018 rendu par la Cour de cassation de France dans
cette méme affaire Commissinpex 2 la suite de V'entrée en vigueur de ces nouvelles

dispositions législativesi®.

En quatriéme lieu, I'exigence d’une renonciation expresse 3 I'immunité d'exécution est
consacrée dans la Résolution précitée de 1991 de I'Institut de droit international sur
« Les aspects récents de 'immunité de juridiction et d’exécution des Etats » (art. 5,§ 1¢).

Pour leur part, les Revised Draft Articles for a Convention on State Immunity adoptés en
1994 par V' International Law Association, précités, admettentune renonciation implicite
(art. VIL.A.1). 1l s'agit toutefois d’un texte non contraignant, de nature doctrinale tout au
plus, et qui manifestement s'avére extrémement isolé & la lumiére de 'ensemble des

sources précitées.

De la pratique recensée ci-avant, il peut sans conteste étre conclu, vu I'unanimité des
diverses sources, qu'a ce jour le droit international coutumier exige que la renonciation
3 immunité d’exécution de I'Etat étranger, y compris sa banque centrale, soit expresse
afin d'étre valable.

Une conséquence immédiate de cette exigence estque, comme I’énonce la Clj dans J'arrét
Allemagne c. Italie, au titre donc du droit international coutumier, «l'éventuelle-
renonciation par un Etat 4 son immunité de juridiction {...) ne vaut pas par elle-méme

renonciation 4 son immunité d’exécution »30%,

98

En outre, le § 38 et la note 41 de I'avis du professeur Reinisch contiennent une méprise par rapport
3 la lecture de F'arrét Commissinpex : ce qui y est écrit et cité est présenté comme &tant la position
de la Cour de cassation, alors qu'il s'agit en fait de 'exposé d'un moyen du demandeur en cassation
(comme le confirme le fait que le texte cité en note 41 commence par P'expression « ALORS QUE »).
Voy.art. L. 111-1-2, al. 1er, 1°), etart. L. 111-1-3 du Code des procédures civiles d'exécution, supra,
§74.

Cass. fr., République du Congo c. Société Commissions import-export, 10 janvier 2018, n° 16-22.494,
disponible sur

ml. L'arrét ne discute que la question de I'exigence d'une renonciation spéciale, non en cause dans
le cas d’espéce.
Pp. 146-147, § 113, Voy. aussi not. art. 20 de la Convention des Nations Unies.

Annex 120



84,

85.

86.

87.

88.

37

2. Application dans le cas d’espéce

Les demandeurs dans le cas d'espéce (2 savoir la procédure en validation de saisie-arrét)
soutiennent que la Banque Markazi a renoncé a son immunité d'exécution. lls déduisent
une telle renonciation du fait que la Banque Markazi a introduit une action devant le
Juge des référés afin de contester la saisie, sans, affirment-ils, invogquer d’emblée

Yimmunité d’exécution.

Avant tout, force est de constater que la renonciation alléguée en Yespéce s’inscrit dans
ie cadre de la procédure en référé. Dés lors, son effet, si fondamentalement elle devait
en avoir un, devrait 2 notre avis resté limité 2 cette procédure (pour autant que cela ait
quelque sens), sans qu'il puisse s'étendre a d'autres instances ~ notamment la procédure
en validation ici en cause -, ces autres instances fussent-elles liées d'une certaine

maniére 3 1a procédure en référé.

En tout état de cause, il nous parait clair qu'en application de la régle de droit
international coutumier exigeant que la renonciation 2 I'immunité d’exécution soit
expresse, Ja renonciation vantée en l'espece, qui ne répond pas a cette condition, ne
saurait étre tenue pour valable, et partant ne saurait se voir reconnaitre un effet

justificatif de la saisie en cause.

De maniére plus spécifique, il peut étre observé que la Banque Markazi n'a accompli
aucun acte ou démarche qui figure parmi ceux classiguement regardés comme
manifestant le consentement exprés 3 'adoption de mesures de contrainte sur les biens
protégés par I'immunité. Ainsi, s'agissant de la renonciation expresse effectuée une fois
le litige né, l'article 19, c), iii), de la Convention des Nations Unies prévoit qu’elle doit
prendre la forme, soit d’'une « déclaration devant le tribunal »192 lorsque celui-ci est déja
saisi, soit & tout le moins d’'une « communication écrite faite aprés la survenance du
différend entre les parties ». D'aprés les informations dont nous disposons, ni I'une ni

l'autre n’a été faite en I'occurrence.

11 faut en tout cas se garder de toute confusion avec 'immunité de juridiction, qui dans
certaines circonstances précises - qui ne doivent pas étre examinées dans le présent avis
car elles ne relévent pas de son objet - peut en effet pour sa part étre considérée comme
ayant fait I'objet d’une renonciation du fait de I'initiation d'une procédure par le titulaire

102

Une « déclaration expresse » : 1. PINGEL-LENUZZA, Les immunités des Etats en droit international,
Bruylant, 1998, p. 314.

Annex 120



89.

20.

91.

92.

93,

38

de l'immunité. 1 n’en va pas de méme de 'immunité d’exécution, ce qui se comprend
aisément puisque celle-ci se situe sur un autre plan - la protection des biens - et ne
saurait donc étre impactée directement par l'attitude que I'Etat prend par rapport a

I'immunité de juridiction.

En tout état de cause, il faut rappeler que, selon le droit international coutumier, une
renonciation éventuelle A immunité de juridiction n'implique pas en soi qu’il a aussi été

renoncé a l'immunité d’exécution.

Par ailleurs, il serait surprenant, voire illogique, qu'une renonciation a I'immunité
d’exécution puisse étre déduite spécifiquement de l'introduction d'une action destinée,
précisément, & obtenir la mainlevée d'une saisie, fiit-ce en ne s'appuyant explicitement
dans un premier temps que sur une autre base juridique. En effet, la renonciation
impliquerait par définition que le titulaire de limmunité est prét & voir la saisie sortir
ses effets, ce qui par hypothése n‘a pas pu étre l'intention puisqu‘une action est tout au
contraire mue afin de contester cette saisie. En ce sens, il semble que ce qui compte n'est
pas tant le fait que Yimmunité d’exécution soit explicitement invoquée comme telle in
limine litis, que le fait que son titulaire diligente effectivement les procédures
appropriées en temps utile afin de faire libérer les avoirs saisis, quitte & soulever
I'immunité d'exécution & un stade ultérieur en cours de procédure. En conclusion, ilny
a selon nous pas eu renonciation implicite, méme en admettant - en amont - qu'une

renonciation implicite 2 I'immunité d’exécution peut par principe étre valable,

C. Lincidence, sur l'immunité d’exécution, du droit d'accés au juge

Le Pacte international relatif aux droits civils et politiques du 16 décembre 1966
(PIDCP), auquel sont parties le Grand-Duché de Luxembourg ainsi que la République
islamique d'Iran, garantit le droit de toute personne d'avoir accés a un juge, dans le cadre
du droit 2 un procés équitable protégé par I'article 14, § 1e-,

11 en est de méme de la Convention européenne de sauvegarde des droits de 'homme et
des libertés fondamentales du 4 novembre 1950 (CEDH), dans le cadre du droit a un
procés équitable protégé par l'article 6, § 1°. La Républigue islamique d'lran n'y est
cependant pas partie, et ne peut donc se voir imposer Je respect d’obligations qui
découleraient spécifiquement de la CEDH.

La guestion se pose de savoir si le droit d'acces au juge ainsi garanti aux particuliers est
susceptible d’avoir un impact sur Papplicabilité de 'immunité d'exécution de la Banque
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Markazi, au cas ol il serait établi que les demandeurs dans le cas d’espéce peuvent
effectivement se prévaloir, devant les tribunaux luxembourgeois, dudit droit d'accés au
juge - ce qui suppose, pour le PIDCP, qu'ils relévent de la « compétence » du Grand-
Duché au sens de Farticle 2, § 1%, du PIDCP, et, pour la CEDH, qu'ils relévent de la

« juridiction » du Grand-Duché au sens de Iarticle 1¢r de la CEDH.

94. Dés lors en effet que 'on admet que le droit d’accés au juge inclut le droit 3 'exécution
des décisions de justice en tant que prolongement nécessaire de I'acces au juge
proprement dit ~ ce qui est en tout cas la position de la Cour européenne des droits de
Phomme dans le cadre de l'article 6 CEDH103 -, il parait exister un conflit entre

'immunité d’exécution et le droit d’accés au juge.

95. 1} est difficile d'identifier, dans le droit international, une régle qui se préterait
spécifiquement 2 la résolution d’un tel conflit entre la norme de droit international
coutumier qu'est limmunité d’'exécution et la norme de droit international
conventionnel qu'est le droit d’accés au juge, méme dans 'hypothése (qui est celle du
PIDCP) ol les deux Etats sont parties au traité prévoyant le droit d’accés au juge.

96. Dans un tel contexte, il peut A tout le moins étre renvoyé  la jurisprudence pertinente

relative 2 ce conflit spécifique.

97. En premier liey, la Cour internationale de Justice a décidé, dans son arrét Allemagne c.
Italie, qu’

« [e]lle ne voit, dans la pratique des Etats dont découle le droit international coutumier,
aucun élément permettant d’affirmer que le droit international ferait dépendre le droit
d'un Etat 3 Fimmunité de V'existence d’autres voles effectives permettant d’obtenir
réparation. Ni le droit interne relatif a ces questions ni la jurisprudence des tribunaux
internes qui ont eu 4 connaitre d’exceptions fondées sur l'immunité ne permettent de
conclure que le droit 3 une telle jmmunité serait subordonné & pareille condition
préalable. Les Etats n’ont pas davantage énoncé une telle condition dans Ja convention

européenne ou Ja convention des Nations Unies »1%4,

98. Cette décision concerne, formellement, 'immunité de juridiction de I’Etat. [ nous semble
que rien n’empéche de |'étendre 2 I'immunité d’exécution de |'Etat. La Cour de cassation
de Belgique s’est du reste prononcée en ce sens (méme si, 3 la différence dela CIJ, la Cour
de cassation paraft ne pas avoir statué sur le terrain du droit international coutumier,

103 Voy. not. Hornsby c Gréce, 19 mars 1997, n° 18357/91, § 40, disponible sur

104 P.143,§101.
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mais au titre d’un contrdle de compatibilité de 'immunité d’exécution avec l'article 6
CEDH):

« Le droit d'accés aux tribunaux garanti par I'article 6, § 1e (CEDH), tel qu'il est interprété
par Ja Cour européenne des drojts de 'homme, ne peut avoir pour effet de contraindre un
Etat de passer outre contre son gré  larégle de 'immunité d'exécution des Etats, qui vise
3 assurer le fonctionnement optimal des missions diplomatiques et, plus généralement, a

favoriser la courtoisie et les bonnes relations entre Etats souverains.

Le moyen, qui soutient que l'atteinte portée aux droits fondamentaux par limmunité
d’exécution des Etats n'est admissible au regard dudit article 6, § 1er, que si la personne
contre laquelle 'immunité est invoquée dispose d'autres voies raisonnables pour protéger

efficacement les droits que Jui garantit la Convention, manque en droit »105,
La Cour constitutionnelle de Belgique a adopté la méme position :

«[L]e respect des articles 10 et 11 de la Constitution, combinés avec les dispositions
invoquées par les parties requérantes, n'impose pas au législateur de prévoir gue
Vimmunité d'exécution des biens des puissances étrangéres n’est effective que lorsqu'il
est démontré que le créancier dispose d’une autre voie raisonnable pour faire valoir ses
droits, dés lors qu'une telle exigence n'est, en I'état actuel, imposée ni par la Convention
européenne des droits de I'homme, ni par la coutume internationale, ni par la Convention
des Nations Unies du 2 décembre 2004 »108,

99, Surlabase de ce qui précéde, 'immunité d'exécution de la Banque Markazi, comme toute

immunité étatique, doit étre réputée indifférente & l'existence de voies alternatives a la
disposition des demandeurs, et ne saurait partant étre écartée méme s'il devait étre
établi que de telles voies sont inexistantes.

100.En deuxiéme liew, I jurisprudence de la Cour européenne des droits de 'homme:. Celle-

ci, en réalité, ne fait pas elle-méme dépendre I'admissibilité des immunités de I'Etat au
regard de l'article 6 CEDH de V'existence de voies alternatives raisonnables a la
disposition du particulier - alors qu'elle accorde généralement de I’ « import[ance] » &
de telles voies alternatives s'agissant de l'immunité de juridiction des organisations
internationales'”, Plutdt, elle considére que I'immunité de I'Etat, qui « poursuit le but
légitime de respecter le droit international afin de favoriser la courtoisie et les bonnes

105

106

107

Cass. b, NML Capxtal Ltd c. République d’Argentine, 11 décembre 2014 C. 13*0537.F disponible sur
htton://i 3 ov.De/ndig ll;ytlllill. -

C. const. b NML Capital Ltd et Yukos Universal Limited, 27 avril 2017 n“ 48/2017, § B.14.5,
disponible sur www.const-courtbe.

Voy. not. Waite et Kennedy c. Allemagne, 18 février 1999, n° 26083794, § 68; Klausecker c.
Allemagne, 6 janvier 2015, n° 415/07, § 64. Disponibles sur https://hudoc.echr.coeint.
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relations entre Etats grice au respect de la souveraineté d’'un autre Etat », n’entraine pas
de restriction disproportionnée au droit d’accés au juge, ni n'implique que ce droit soit
«atteint dans sa substance méme », aussi longtemps que I'immunité « reflet[e] des
principes de droit international généralement reconnus en matiére d'immunité des
Etats», ou encore appartient aux «limitations généralement admises par la
communauté des nations comme relevant de la doctrine de I'immunité des Etats ». Cette
approche est fermement établie concernant I'immunité de juridiction de I'Etatios, Elle
I'est également, bien que dans un nombre & ce jour plus restreint d’affaires, concernant

Vimmunité d’exécution de I'Etat1%9,

101.En somme, le critére qu'utilise la Cour européenne, afin de s’assurer de la compatibilité
de immunité de I'Etat avec le droit d’acces au juge, est celui de la conformité de
Vimmunité reconnue par le juge national aux «principes de droit international
généralement reconnus en matiére d'immunité des Etats », 2 savoir en substance le droit
international coutumier : le juge national ne peut, sans violer I'article 6 CEDH, octroyer
3 'Etat étranger une immunité plus large que ce que commande le droit international
coutumier. Dans ce schéma, cC’est, ultimement, 2 la Cour de Strasbourg qu'il revient de
déterminer le contenu et la portée du droit international coutumier. Dans ce cadre, la
Cour européenne accorde un poids considérable au texte de la Convention des Nations
Unies (et du projet d'articles de la CDI ayant servi de base & son adoption) en tant
qu'indicateur fiable de I'état du droit international coutumier, méme si cette orientation
dans sa jurisprudence a 2 ce jour surtout été appliquée a des dispositions de la

Convention des Nations Unies relatives 3 I'immunité de juridiction?*.

102.En troisidme liey, les décisions des tribunaux_internes. L'on se limite ici aux cours
suprémes s'étant prononcées récemment sur le conflit entre immunité d’exécution de

I'Etat étranger et article 6 CEDH. Leur jurisprudence s'inspire largement de celle de la

108 Voy. Al-Adsani c. Royaume-Uni, 21 novembre 2001, n® 35763797, 8 56 ; Fogarty c. Royaume-Uni, 21
novembre 2001, n° 37112/97, § 36 ; McElhinney c. Irlande, 21 novembre 2001, n° 31253/96,§37;
Cudak ¢ Lituanie, 23 mars 2010, n® 15869702, § 57 ; Sabeh EI Leil ¢. France, 29 juin 2011, n°
34869/05, § 49 ; Wallishauser c. Autriche, 17 juillet 2012, n® 156/04, § 59 ; Oleynikov ¢. Russie, 14
mars 2013, n° 36703704, § 57 ; Radunovic et autres c. Monténégro, 25 octobre 2016, n°*45197/13,
53000/13 et 73404/13, § 64 ; Naku c. Lituanie et Suéde, 8 novembre 2016, n°26126/07,§ 86. Tous
disponibles sur https://hudoc.echr.coeint.

109 Voy. Kalogeropoulou e.a. . Gréce et Allemagne, 12 décembre 2002, n° 59021/00, p. 9 ; Manoilescu
et Dobrescu c¢. Roumanie et Russie, 3 mars 2005, n° 60861/00, § 80. Disponibles sur

: cechr.coeint. Dans les deux affaires, 'immunité d’exécution est finalement jugée

compatible avec Yarticle 6 CEDH; et dans le premier cas, alors méme que les actes de I'Etat &
I'origine de la procédure étaient constitutifs de crimes de droit international.

10 Voy. supra, les réf. en note 12. Voy. néanmoins la mention de Y'art. 19 de la Convention des Nations
Unies, relatif 3 'immunité d'exécution, dans Manoilescu et Dobrescu c. Roumanie et Russie, précité,
§§ 75, 80-81.
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Cour de Strasbourg et fait ainsi application du critére de conformité de 'immunité au
droit international général afin de vérifier 'atteinte ounon au droit d’accés au juge. Pour
rappel, ont ainsi été explicitement jugées compatibles avec l'article 6 CEDH, car reflétant

le droit international coutumier :

« larégle imposantau créancier la charge de la preuve du caractére saisissable des

biens (voy. supra, §§ 54 ets.) :

—  Cass. fr,, Novoparc Healthcare International Ltd c. Central Bank of Irag, 11 janvier
201811 (du reste spécifiquement dans le cas de Vimmunité d'exécution d'une

banque centrale) ;
—  C.const. b, NML Capital Ltd et Yukos Universal Limited, 27 avril 201712,

* la régle exigeant que la renonciation a Timmunité d’exécution soit expresse

(voy. supra, §§ 68 ets.} :
- Cass. fr., NML Capital c. République argentine, 28 mars 2013113 ;
C. const. b, NML Capital Ltd et Yukos Universal Limited, 27 avril 2017*4;

~  voy. également, bien que le contrdle soit opéré au regard du droit & 'exécution
des décisions juridictionnelles résultant de l'article 16 de la Déclaration de
1789, Cons. const. fr,, 8 décembre 2016, décision n® 2016-741 DCs,

103.En conclusion, dans le cas d’espace, vu que 'immunité d’exécution dont jouit la Banque

Markazi & I'égard des biens saisis, y compris l'absence de validité de la renonciation
implicite alléguée, reflétent effectivement «des principes de droit international
généralement reconnus en matiére d’immunité des Btats », A savoir en substance le droit
international coutumier (voy. supra, sections A et B), la vérification du critére de
conformité utilisé dans la jurisprudence strasbourgeoise et celle des cours suprémes
nationales ne devrait pas susciter de probléme, et!'immunité devrait donc étre regardée

111

112
113

114
115

Ne 16-10.661, disponible sur

htips://www.doctrine.fr/d /CASS/2018/C36A12478789DFIR7379C.
N° 48/2017, §§ B.25.2, B.27.1, B.27.2 et B.28, disponible sur www.const-court.pe.
Nos 11+ 10 450 et 11-13 323 dlsponibles respectivement sur

000027251612&fastReqld=1477662302&fastPos=1.
N° 48/2017, §§ B.13.1, B.18.1 et B.28, disponible sur www.const-court.be.
§§ 61-74, dlSPomble sur hitp://www.conseil-constitutionnelfr/conseil-
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comme n’emportant pas de restriction disproportionnée au droit d’acceés au juge puisé
dans Yarticle 6 CEDH.

v, CONCLUSIONS

104.Nos conclusions peuvent étre synthétisées comme suit :

A. $'il est vrai que I'immunité d’exécution générale de I’Etat est aujourd’hui restreinte
aux biens affectés a des fins souveraines, l'immunité d'exécution des banques
centrales est en revanche, selon le droit international coutumier, absolue, dans le
sens ol elle s'étend 4 V'ensemble des biens de la banque centrale en toutes

circonstances.

B. La limitation de P'immunité d'exécution générale de YEtat ne peut donc étre
appliquée en I'espéce. L'ensemble des biens de la Banque Markazi, y compris les
avoirs saisis en 'espéce, bénéficient au Grand-Duché de Luxembourg de 'immunité

d'exécution en leur qualité de biens d’'une banque centrale étrangére.

C. S'il devait néanmoins &tre considéré que Je droit international coutumier prévoit
plutét un principe d'immunité d'exécution restreinte dans le cas des biens des
banques centrales, il y aurait alors lieu de faire application, afin de délimiter
Yétendue de 'immunité, du critdre des biens utilisés ou destinés a étre utilisés aux

fins de la bangue centrale.

D. Un critére d’affectation aux « fins monétaires » de la banque centrale ne correspond

pas, & cet égard, 2 la pratique des Etats.

E. L'origine des avoirs en cause ou la nature des transactions sous-jacentes ne sont pas
davantage reconnues par le droit international coutumier comme des critéres

pertinents en la matiére.

F. La charge de la preuve incombe au créancier, & qui il revient d'établir que les biens
qu'il entend saisir ne sont pas couverts par I'immunité d'exécution. Cen’est pas a la
banque centrale de démontrer qu'elle se trouve dans les conditions pour pouvoir
revendiquer I'immunité, ses biens jouissant en effet d’'une présomption d'affectation

Jui valant le bénéfice de I'immunité.
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G. En tant que biens affectés a la réalisation des objectifs essentiels de la Banque
Markazi dans le cadre de sa mission de service public, les avoirs saisis en 'espéce
sont utilisés ou 2 tout le moins destinés 3 &tre utilisés aux fins de la banque centrale,

et donc couverts en tout état de cause par I'immunité d’exécution.

H. Selon le droit international coutumier, la renonciation & Yimmunité d'exécution de
I'Etat, y compris sa banque centrale, doit &tre expresse, & défaut de quoi elle n'est pas

valable.

1. La renonciation alléguée en V'espéce n’est donc pas valable et ne peut justifier la

saisie pratiquée.

J. Le droit d’accés au juge, garanti aux particuliers par Iarticle 14 PIDCP et J'article 6
CEDH, pour autant qu'il puisse &tre invoqué en I'espéce, ne suppose aucunement que,
pour que I'immunité d'exécution de I'Etat - y compris sa banque centrale - soit jugée
compatible avec lui, le particulier ait 2 sa disposition des voies alternatives

raisonnables.

K. 1] n'est pas porté atteinte au droit d’accés au juge dés lors que I'immunité d‘exécution
de I'Etat - y compris sa banque centrale - refléte des principes de droit international
généralement reconnus en matiére d'immunité des Etats. Tel est le cas en l'espéce, si
bien que I'immunité d’exécution de la Banque Markazi n'emporte pas violation du

droit d’acces au juge.

Bruxelles, le 16 mars 2018~
-

-

/ g

Frédéric Dopagne
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«La Cour constitutionnelle - Chronique de jurisprudence 2011 », Revue belge de droit
constitutionnel, 2012, pp. 161-227 (avec Fr. Delpérée et al.)

« Le nouveau Benelux », Revue belge de droit international, 2011, pp. 237-266

« Article 4 » et « Article 28 », in 0. CORTEN et P. KLEIN (eds), The Vienna Conventions on the
Law of Treaties. A Commentary, Oxford University Press, 2011, pp. 79-87 et 718-730

« Sanctions and Countermeasures by International Organizations : Diverging Lessons for the
Idea of Autonomy », in R. COLLINS et N.D. WHITE (eds), International Organizations und the
Idea of Autonomy. Institutional Independence in the International Legal Order, Routledge,
2011, pp. 178-195

« Retour sur un ‘classique’ = M. Virally, ‘La notion de fonction dans la théorie de 'organisation
internationale’ », Revue générale de droit international public, 2011, pp. 285-287

Verbos « Responsabilité internationale » et « Mesures coercitives non armeées », in « La
pratique du pouvoir exécutif et le contrble des chambres législatives en matiére de droit
international (2008-2010) », Revue belge de droit international, 2011, pp. 295-647

«La Cour constitutionnelle - Chronique de jurisprudence 2010 », Revue belge de droit
constitutionnel, 2011, pp. 229-295 (avec Fr. Delpérée et al)

Les contre-mesures des organisations internationales, L.G.D.J.-Anthémis, 2010, 488 p.
Le dialogue parlementaire Belgique-Europe, Bruylant, 2010, 154 p. (avec Fr. Delpérée)
Recueil sur I'égalité de traitement entre les femmes et les hommes et sur la non-discrimination

dans I'Union européenne, 3 éd., Publications Office of the European Union, 2010, 640 p. {avec
J-Y. Carlier)

Annex 120



« Assentiment parlementaire et traités conclus par 'Union européenne », Journal des
tribunaux, 2010, pp. 153-156

« Countermeasures by International Organisations. The Decentralised Society in the Heart of
the Institutionalised Society », in H. RUIZ-FABRI, R. WOLFRUM et ]. GOGOLIN (eds), Select
Proceedings of the European Society of International Law. Volume 2, Hart Publishing, 2010, pp.
204-213

« Le pape, le préservatif et 'ambassadeur », La Revue générale, 2009, No. 11/12, pp. 31-34

«Remarques sur les aspects institutionnels de la gouvernance des régions polaires »,
Annuaire francais de droit international, 2009, pp. 601-614

« Travaux de la Commission du droit international (soixante-et-uniéme session) et de la
Sixiéme Commission (soixante-quatriéme session) » (coord. R. RIVIER), Annuaire frangals de
droit international, 2009, pp. 517-557 (section « Droit de la responsabilité des organisations
internationales », pp. 533-546)

« Chroniques - Belgique », Annuaire International de Justice Constitutionnelle, 2009, pp. 543~
594 (avec Fr. Delpérée et al.)

«Two Constitutionalisms in Europe: Pursuing an Articulation of the European and
International Legal Orders », Zeitschrift fiir ausidndisches dffentliches Recht und Vélkerrecht
(Heidelberg Journal of International Law), 2008, pp. 939-977 (avec ). d’Aspremont)

« Arrét Intertanko: 'appréciation de la validité d’actes communautaires au regard de
conventions internationales (Marpol 73/78, Montego Bay) », Journal de droit européen, 2008,
pPp. 241-243

« Kadi : the ECJ's Reminder of the Elementary Divide between Legal Orders », International
Organizations Law Review, 2008, pp. 371-379 (avec . d'Aspremont)

Verbos « Responsabilité internationale » et « Mesures coercitives non armées», in « La
pratique du pouvoir exécutif et le contrble des chambres Iégislatives en matiére de droit
international (2003-2007) », Revue belge de droit international, 2008, pp. 5-244

« Les contre-mesures des organisations internationales. Essai de transposition du régime des
contre-mesures étatiques », Annales de droit de Louvain, 2008, pp. 217-224

« Les exceptions préliminaires dans I'affaire des Activités armées sur le territoire du Congo
(nouvelle requéte : 2002) », Annuaire frangais de droit international, 2007, pp. 328-346

« Article 4 » et « Article 28 », in O. CORTEN et P. KLEIN (eds), Les Conventions de Vienne sur le
droit des traités. Commentaire article par article, Bruylant, 2006, pp. 119-135 et 1163-1187

« Article 39 », in J.-P. COT, A. PELLET et M. FORTEAU (eds), La Charte des Nations Unies.
Commentaire article par article, 3¢ éd., Economica, 2005, pp. 1131-1170 (avec P. d'Argent et
al.)

Annex 120



« Immunité d’exécution et biens culturels étrangers : & propos de Varticle 1412ter du Code
judiciaire », Journal des tribunaux, 2005, pp. 2-4

« Lattitude des Btats tiers et de 'ONU 2 V'égard de I'occupation de I'Irak », in K. BANNELIER
et al. (eds), L'intervention en Irak et le droit international, Pédone, 2004, pp. 325-341 (avecP.
Klein)

«La mise en ceuvre en Belgique des ‘mesures restrictives’ européennes (embargos, saisies,
gels d’avoirs, etc.) : remarques sur la loi du 13 mai 2003 », Journal des tribunaux, 2004, pp.
402-403

« Military Law in Luxembourg », in G. NOLTE (ed.), European M ilitary Law Systems, De Gruyter
Recht, 2003, pp. 517-545

« La loi ‘de compétence universelle’ devant la Cour internationale de Justice », Journal des
tribunaux, 2002, pp. 284-288 (avec ). d’Aspremont)

« Laresponsabilité de YEtat du fait des particuliers : les causes d'imputation revisitées par les
articles sur la responsabilité de I'Etat pour fait internationalement illicite », Revue belge de
droit international, 2001, pp. 498-532

« Le recours 3 la force armée autorisé par le Conseil de sécurité », Annales de droitde Louvain,
2000, pp. 189-244

Annex 120




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 15%)
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (Euroscale Coated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 0
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage false
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 200
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 200
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages true
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth 8
  /MonoImageDownsampleThreshold 1.33333
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'RIJNJA PDF'] )
    /NLD ()
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (Adobe RGB \(1998\))
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines true
        /ConvertTextToOutlines false
        /GradientResolution 255
        /LineArtTextResolution 1200
        /PresetName (RIJNJA TRANSPARANTIE)
        /PresetSelector /UseName
        /RasterVectorBalance 0.750000
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing false
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
  /SyntheticBoldness 1.000000
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [595.276 841.890]
>> setpagedevice




