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the existing language of the chapeau of Article XX by examining its ordinary meaning, in light of its
context and object and purpose in order to determine whether the United States measure at issue
qualifies for justification under Article XX. It is proper for us to take into account, as part of the
context of the chapeau, the specific language of the preamble to the WTO Agreement, which, we have
said, gives colour, texture and shading to the rights and obligations of Members under the

WTO Agreement, generally, and under the GATT 1994, in particular.

156.  Turning then to the chapeau of Article XX, we consider that it embodies the recognition on
the part of WTO Members of the need to maintain a balance of rights and obligations between the
right of a Member to invoke one or another of the exceptions of Article XX, specified in paragraphs
(a) to (j), on the one hand, and the substantive rights of the other Members under the GATT 1994, on
the other hand. Exercise by one Member of its right to invoke an exception, such as Article XX(g), if
abused or misused, will, to that extent, erode or render naught the substantive treaty rights in, for
example, Article XI:1, of other Members. Similarly, because the GATT 1994 itself makes available
the exceptions of Article XX, in recognition of the legitimate nature of the policies and interests there
embodied, the right to invoke one of those exceptions is not to be rendered illusory. The same
concept may be expressed from a slightly different angle of vision, thus, a balance must be struck
between the right of a Member to invoke an exception under Article XX and the duty of that same
Member to respect the treaty rights of the other Members. To permit one Member to abuse or misuse
its right to invoke an exception would be effectively to allow that Member to degrade its own treaty
obligations as well as to devalue the treaty rights of other Members. If the abuse or misuse is
sufficiently grave or extensive, the Member, in effect, reduces its treaty obligation to a merely
facultative one and dissolves its juridical character, and, in so doing, negates altogether the treaty
rights of other Members. The chapeau was installed at the head of the list of "General Exceptions" in

Article XX to prevent such far-reaching consequences.

157. In our view, the language of the chapeau makes clear that each of the exceptions in
paragraphs (a) to (j) of Article XX is a limited and conditional exception from the substantive
obligations contained in the other provisions of the GATT 1994, that is to say, the ultimate
availability of the exception is subject to the compliance by the invoking Member with the

1

requirements of the chapeau.'”' This interpretation of the chapeau is confirmed by its negotiating

PIThis view is consistent with the approach taken by the panel in United States — Section 337 of the
United States Tariff Act of 1930, which stated:

Article XX is entitled "General Exceptions" and ... the central phrase in the
introductory clause reads: "nothing in this Agreement shall be construed to prevent
the adoption or enforcement ... of measures...". Article XX(d) thus provides a
limited and conditional exception from obligations under other provisions."!
(emphasis added) Adopted 7 November 1989, BISD 365/345, para. 5.9.
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Report of the Panel

The report of the Panel on European Communities — Measures Affecting Asbestos and Asbestos —
Containing Products is being circulated to all Members, pursuant to the DSU. The report is being
circulated as an unrestricted document from 18 September 2000 pursuant to the Procedures for the
Circulation and Derestriction of WTO Documents (WT/L/160/Rev.1). Members are reminded that in
accordance with the DSU only parties to the dispute may appeal a panel report. An appeal shall be
limited to issues of law covered in the Panel report and legal interpretations developed by the Panel.
There shall be no ex parte communications with the Panel or Appellate Body concerning matters
under consideration by the Panel or Appellate Body.

Note by the Secretariat: This Panel Report shall be adopted by the Dispute Settlement Body (DSB) within 60 days after the
date of its circulation unless a party to the dispute decides to appeal or the DSB decides by consensus not to adopt the report.
If the Panel Report is appealed to the Appellate Body, it shall not be considered for adoption by the DSB until after the
completion of the appeal. Information on the current status of the Panel Report is available from the WTO Secretariat.
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alternative technology, scientifically evaluated by the competent authority as harmless or less
harmful. Since 1990, the European Communities, under Directive 90/394/EEC, has provided for the
replacement of asbestos. This Directive recommends the principle of replacing a dangerous substance
or process with a non-dangerous or less dangerous substance or process, where one exists. In 1983,
WTO Members began to ban the use of asbestos, including chrysotile. Among EC Members, Austria
banned chrysotile in 1990, followed by Finland and Italy in 1992, and Germany in 1993. Canada
might have expected France to follow suit.

8.248 Furthermore, the European Communities assert that there are no provisions in the GATT or
the TBT Agreement requiring consistency in the application of health measures against substances
that pose a carcinogenic risk for human health. Accepting Canada's argument that it could not
legitimately have anticipated the ban imposed by the Decree because France did not simultaneously
ban other potentially dangerous substances (such as lead and copper) would be equivalent to
preventing Members entirely from taking measures to protect human health on their territory.

8.249 Moreover, according to the European Communities, Canada cannot claim a legitimate
expectation of "improved" market access with respect to a product which entails risks for human
health when, as the facts show, the tendency is for exports to the industrialized countries to fall.
Canada must give detailed reasons as to why it could legitimately have expected that France would
not adopt measures restricting or eliminating the use of any asbestos product after the Uruguay Round
negotiations, given the growing scientific evidence that all types of asbestos and asbestos-containing
products are carcinogenic to humans.

8.250 The European Communities then argue that Canada fails to demonstrate how the Decree
upsets the competitive relationship between asbestos and fibrous or non-fibrous substitute products. It
has not established a "clear correlation" between the two. The issue is not whether equality of
competitive conditions exists but whether the relative conditions of competition which existed
between domestic and foreign products as a consequence of the relevant tariff concessions have been
upset. The EC consider that the products for which the competitive conditions must be examined are
those covered by the tariff concession. If a tariff concession is granted for asbestos, the competitive
conditions to be examined are those concerning Canadian asbestos and French asbestos. It is
irrelevant to compare chrysotile with French substitute products because such products cannot be
considered in terms of the same relevant tariff concession.

8.251 Canada rejects the EC's claim that an examination of the impact of the Decree's effect on
competitive conditions must be limited to Canadian asbestos and French asbestos. This approach is
contradicted by two panel reports which have clearly established that Article XXIII:1(b) can be
invoked i;}mthe case of a measure which upsets the competitive relationship between two non-identical
products.

2. Analysis by the Panel
(a) Preliminary issues
Q) Questions before the Panel

8.252 Article XXIII:1(b) of the GATT 1994 (Nullification or impairment) reads as follows:

2 Canada refers to the Report of the Working Party on Australian Subsidy on Ammonium Sulphate,
adopted on 3 April 1950, 1I/188 and to the Report of the Panel on Complaints in Treatment by Germany of
Imports of Sardines, (hereinafter "Germany — Sardines"), adopted on 31 October 1952, BISD 1S/53.
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"1. If any contracting party should consider that any benefit accruing to it directly or indirectly
under this Agreement is being nullified or impaired or that the attainment of any objective of the
Agreement is being impeded as the result of

[..]

(b) the application by another contracting party of any measure, whether or not it conflicts with
the provisions of this Agreement,

[..]

the contracting party may, with a view to the satisfactory adjustment of the matter, make written
representations or proposals to the other contracting party or parties which it considers to be concerned.
Any contracting party thus approached shall give sympathetic consideration to the representations or
proposals made to it."

8.253 The Panel notes, first of all, that the EC have put forward two arguments which, if well-
founded, should lead us to conclude that Article XXIII:1(b) does not apply to the facts in this case. If
we find that these arguments are not pertinent, we shall examine the substance of the Canadian
complaint.

8.254 The EC's two arguments which could determine the applicability of Article XXIII:1(b) are as
follows:

8.255 Firstly, the EC claim that the rules on non-violation nullification apply only if the measure in
question does not fall under other provisions of the GATT 1994. Article XXIII:1(b) is applicable only
if the Panel reaches the conclusion that the Decree is consistent with Article III of the GATT 1994.
Otherwise there cannot be "non-violation". In the light of the introductory clause of Article XX of the
GATT 1994, the European Communities conclude that if the French measure is considered
"necessary” for the protection of human health by the Panel and hence if specific rules have been
applied in this respect, the provisions of Article XXIII:1(b) of the GATT are inapplicable.

8.256 Canada replies that the cases Uruguay — Recourse to Article XXI11?” and United States —
Trade Measures Affecting Nicaragua®® do not support the EC's interpretation. Moreover, inasmuch
as Article 26:1(b) of the Understanding provides for the granting of compensation rather than the
withdrawal of a measure, recourse in non-violation affects neither the adoption nor the application of
the contested measure.

8.257 The EC's second argument is that while it is possible to have legitimate expectations in
connection with a purely commercial measure, it is not possible to claim legitimate expectations with
respect to a measure that is taken to protect human health and can therefore be justified, particularly in
the light of Article XX(b) of the GATT 1994. The protection of human health is a fundamental duty
and cannot be compromised or restricted by the concept of non-violation.

8.258 For Canada, the distinction made by the EC between measures of a purely commercial nature
and measures which have health-protection related aspects has no basis either in the texts of the WTO
Agreement or in case-law. A legitimate expectation does not in any way concern a particular measure
adopted by a Member, but rather the opportunities for competition agreed during multilateral trade
negotiations on a given product. The Community reasoning is also wrong because it does not concur
with the preparatory work on the GATT 1947, which shows that the objective of Article XXIII:1(b) is
to prevent abuse of the provisions of the General Agreement.

27 Adopted on 16 November 1962, BISD 11S/95.
2% 1./6053 (1986), unadopted.
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8.259 The EC consider that Canada has taken a selective look at the preparatory documents. As the
Appellate Body pointed out in the United States — Shrimp case, the conditions laid down in the
chapeau of Article XX(b) are meant precisely to address situations in which a Member applies in bad
faith and in an abusive manner the exceptions laid down in Article XX. There cannot be two sets of
provisions which address the same problem twice.

(i) The EC's argument according to which the rules on non-violation nullification apply only if
the measure in question does not fall under other provisions of the GATT.

8.260 The EC seem to believe that the fact that a measure is "justified" on the basis of Article XX
creates a legal situation different, on the one hand, from the situation in which the measure violates a
provision of the GATT 1994 and, on the other, from the situation in which the measure does not fall
under the provisions of the GATT 1994. In support of their position, the EC cite a passage from the
Panel Report in Japan — Film which mentions that Article XXIII:1(b) provides "the means to redress
government actions not otherwise regulated by GATT rules ... ". The Communities also refer to the
introductory clause of Article XX which states that "nothing in this Agreement shall be construed to
prevent the adoption or enforcement by any contracting party of measures" necessary to protect
human life or health.

8.261 The Panel recalls, first of all, that both the preamble to Article 26.1 of the Understanding and
Article XXIII:1(b) use the words "measure, whether or not it conflicts with the provisions [of the
particular agreement]" (emphasis added). To begin with, it should be noted that the wording of
Article XXIII:1(b) shows unequivocally that this provision applies both in situations in which a
measure conflicts and in situations in which it does not conflict with the provisions of the GATT
1994. Above, we found that the treatment accorded by the Decree to chrysotile asbestos fibres
violated Article III:4 of the GATT 1994 as such, in as much as these products were like the substitute
fibres mentioned by the parties and the treatment of products containing chrysotile asbestos and
products containing the substitute fibres mentioned by the parties was discriminatory. Accordingly,
the Decree conflicts with the provisions of Article III:4, in the sense in which that word is used in
Article XXIII:1(b).*” However, we note that the introductory clause of Article XX states that
"nothing in this Agreement shall be construed to prevent the adoption or enforcement by any
contracting party of measures" necessary to protect human life or health, which might suggest that a
provision consistent with the requirements of Article XX no longer conflicts with Article III:4,
because Article III:4 cannot be construed as preventing this kind of measure. However, whether a
measure justified on the basis of Article XX of the GATT 1994 is considered still to be in conflict
with Article III:4 or is considered no longer to conflict with Article III:4 because justified under
Article XX, under the terms of Article XXIII:1(b) the latter continues to be applicable to it.

8.262 We also note, firstly, that the introductory clause to Article XX, to which the EC refer,
concerns the adoption or enforcement of measures necessary to protect health. The application of
Article XXIII:1(b) does not prevent either the adoption or the enforcement of the Decree concerned.
Article 26:1(b) stipulates that even where a measure has been found to nullify or impair benefits
under, or impede the attainment of objectives, of the GATT 1994 without violation thereof, there is no
obligation to withdraw the measure. Accordingly, there is no contradiction between the invocation of
Article XX and the application of Article XXIII:1(b). However, that Article must be applied in such a
way as to protect the balance of rights and duties negotiated. >'* Accordingly, we do not consider that

29 This remark is made without prejudice to Canada's allegations based on Article XXIII:1(a) (see
Section VIII.A.2(a) above).

219 See the Report of the Panel in EEC — Payments and Subsidies Paid to Processors and Producers of
Oilseeds and Related Animal-feed Proteins, adopted on 25 January 1990, BISD 37S/86 (hereinafter "EEC —
Oilseeds", para.148, where the Panel considered that:
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Claimant was to have acquired its investment by the date of enactment of the TPP Act, i.e. by
21 November 2011. The Tribunal observes that, whether the Tribunal refers to the date when
the restructuring was decided (3 September 2010) or when it was completed (23 February
2011), both events occurred before the date of the enactment of the TPP Act.

534. Therefore, and without prejudice to its later finding on abuse of rights, the Tribunal concludes

that the requirements for the Tribunal’s jurisdiction ratione temporis are met.

E. WHETHER THE CLAIMANT’S INVOCATION OF THE TREATY CONSTITUTES AN ABUSE OF
RIGHTS

535. Finally, the Tribunal must address whether the invocation of the Treaty by the Claimant

constitutes an abuse of rights under the present circumstances.

536. The essence of the Respondent’s position is as follows. The doctrine of abuse of rights delimits
the tribunal’s jurisdiction as defined by the consent of the Parties to the Treaty.}%® While the
Respondent accepts that it must meet the burden establishing an abuse, it does not accept that
there is a presumption that the Claimant acted in good faith in bringing its claim, in undergoing
a corporate restructuring and subsequently relying on Treaty protections.!®* According to the
Respondent, there is no case law to support this contention.’®* Rather, cases hold that the
entitlement of the Claimant to bring a claim under the Treaty is circumscribed by the scope of
the consent of the parties to the Treaty, and such consent and its scope cannot be presumed, but
instead must be positively established.’®® In discharging the burden of proof, the Respondent
does not need to meet an exceptionally high evidentiary standard,'®*’ such as a standard of
“egregious conduct”.’%*® The case law indicates that an abuse of right can be found where a
corporate restructuring is motivated wholly or partly by a desire to gain access to treaty
protection in order to bring a claim in respect of a specific dispute'®® that, at the time of the

restructuring, exists or is foreseeable.!®? In these circumstances, the restructuring is intended to

1043 Respondent’s Reply on Preliminary Objections, para. 443.
1044 Respondent’s Reply on Preliminary Objections, para. 450.
1045 Respondent’s Reply on Preliminary Objections, paras 447-448.
1048 Respondent’s Reply on Preliminary Objections, para. 448.
1047 Respondent’s Reply on Preliminary Objections, para. 458.
1048 Respondent’s Reply on Preliminary Objections, para. 458.
1049 Respondent’s Reply on Preliminary Objections, paras 455, 508.

1050 Respondent’s Reply on Preliminary Objections, para. 466.
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create an unfair advantage for the foreign investor because the investor has no intention of

performing any economic activity in the host State.1%!

537. The Claimant argues that the application of the doctrine of abuse of rights results in depriving a
claimant of rights that otherwise fall squarely within the jurisdiction of the tribunal.1%? Such a
deprivation is to be made only in exceptional circumstances.!® To meet the burden of proof,
the Respondent must overcome a presumption in favour of the Claimant that it has brought its
claim in good faith.1%* The threshold for establishing an abuse of rights is that of compelling
evidence of egregious bad faith akin to fraud.1> “Foreseeability” is not relevant to establishing
abuse of rights—the critical test is bad faith.1%® To the extent that foreseeability is relevant, it
must be to a very high standard of probability. The “motivation” of an investor is indeed a
criterion of abuse of rights. However, bad faith does not exist by virtue of a mere corporate
restructuring with a view to taking advantage of Treaty protections. Such normal business

practice meets neither the standard of “egregious” conduct nor that of bad faith.1%5’

1. Arbitral Case Law Regarding “Abuse of Rights”

538. The present case is by no means the first investment arbitration in which it is disputed whether a
BIT claim brought shortly after restructuring is admissible. Therefore, the Tribunal considers

that it is appropriate to review the relevant case law on this point.

539. As a preliminary matter, it is clear, and recognised by all earlier decisions that the threshold for
finding an abusive initiation of an investment claim is high. It is equally accepted that the notion
of abuse does not imply a showing of bad faith. Under the case law, the abuse is subject to an
objective test and is seen in the fact that an investor who is not protected by an investment treaty
restructures its investment in such a fashion as to fall within the scope of protection of a treaty
in view of a specific foreseeable dispute. Although it is sometimes said that an abuse of right
might also exist in the case of restructuring in respect of an existing dispute, if the dispute

already exists, then a tribunal would normally lack jurisdiction ratione temporis.

1051 Respondent’s Reply on Preliminary Objections, para. 491.

1052 Claimant’s Counter-Memorial on Preliminary Objections, para. 323.
1053 Claimant’s Counter-Memorial on Preliminary Objections, para. 323.
1054 Claimant’s Rejoinder on Preliminary Objections, para. 324.

1055 Claimant’s Counter-Memorial on Preliminary Objections, para. 336.
105 Claimant’s Counter-Memorial on Preliminary Objections, paras 345.

1057 Claimant’s Counter-Memorial on Preliminary Objections, para. 337.
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540. A detailed examination of the relevant cases reveals the following considerations in connection
with the legal test for an abuse of right. Among these, it is first and foremost uncontroversial

that the mere fact of restructuring an investment to obtain BIT benefits is not per se illegitimate.

541. In Tidewater v. Venezuela, the tribunal said:

184. [I]t is a perfectly legitimate goal and no abuse of an investment protection treaty
regime, for an investor to seek to protect itself from the general risk of future disputes with
a host [S]tate in this way.1%%8

542. In Mobil Corporation v. Venezuela, the tribunal said:

204. The aim of the restructuring of their investments in Venezuela through a Dutch
holding was to protect those investments against breaches of their rights by the Venezuelan
authorities by gaining access to ICSID arbitration through the BIT. The tribunal considers
that this was a perfectly legitimate goal as far as it concerned future disputes.1%%°

543. In asimilar vein, the tribunal in Gremcitel v. Peru said:

184. In the Tribunal’s view, it is now well-established, and rightly so, that an organization
or reorganization of a corporate structure designed to obtain investment treaty benefits is
not illegitimate per se, including where this is done with a view to shielding the investment
from possible future disputes with the host [S]tate.06°

544, In Aguas del Tunari SA v. Bolivia, the tribunal observed:

... [T]o the extent that Bolivia argues that the December 1999 transfer of ownership was a

fraudulent or abusive device to assert jurisdiction under the BIT, that:... (d) it is not
uncommon in practice and—absent a particular limitation—not illegal to locate one’s
operation in a jurisdiction perceived to provide a beneficial regulatory and legal
environment in terms, for example, of taxation or the substantive law of the jurisdiction,
including the availability of a BIT.208!

545. At the same time, it may amount to an abuse of process to restructure an investment to obtain
BIT benefits in respect of a foreseeable dispute. After commenting that it is legitimate for an
investor to seek to protect itself from the general risk of future disputes, the tribunal in

Tidewater v. Venezuela went on to say:

108 Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., Twenty Grand Offshore, L.L.C., Point
Marine, L.L.C., Twenty Grand Marine Service, L.L.C., Jackson Marine, L.L.C. and Zapata Gulf Marine
Operators, L.L.C. v. The Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/5, Decision on
Jurisdiction, 8 February 2013 (“Tidewater Decision on Jurisdiction”), para. 184.

1059 Mobil Corporation, Venezuela Holdings, B.V., Mobil Cerro Negro Holding, Ltd., Mobil Venezolana de
Petrdleos Holdings, Inc., Mobil Cerro Negro, Ltd., and Mobil Venezolana de Petrdleos, Inc. v. Bolivarian
Republic of Venezuela, ICSID Case No. ARB/07/27, Decision on Jurisdiction, 10 June 2010 (“Mobil
Corporation Decision on Jurisdiction™), para. 204.

1060 Gremcitel Award, para. 184.

1061 Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s
Obijections to Jurisdiction, 21 October 2005, para. 330.
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546.

547.

548.

549.

550.

1062

1063

1064

1065

1066

At the heart, therefore, of this issue is a question of fact as to the nature of the dispute
between the parties, and a question of timing as to when the dispute that is the subject of
the present proceedings arose or could reasonably have been foreseen... If the Claimants’
contentions are found to be correct as a matter of fact, then, in the view of the Tribunal, no
question of abuse of treaty can arise. On the other hand, if the Respondent’s submissions on
the course of events are correct, then there may be a real question of abuse of treaty.

[...]

But the same is not the case in relation to pre-existing disputes between the specific
investor and the [S]tate. Thus, the critical issue remains one of fact: was there such a pre-
existing dispute?1062

The point was reiterated in Mobil Corporation v. Venezuela:

205. With respect to pre-existing disputes, the situation is different and the Tribunal
considers that to restructure investments only in order to gain jurisdiction under a BIT for
such disputes would constitute, to take the words of the Phoenix Tribunal, “an abusive
manipulation of the system of international investment protection under the ICSID
convention and the BITs”.1063

The tribunal in Pac Rim v. El Salvador elaborated on this point, setting out a test for

distinguishing between a general risk of future disputes and a specific dispute, stating:

2.99. [...] In the Tribunal’s view, the dividing-line [between legitimate restructure and an
abuse of process] occurs when the relevant party can see an actual dispute or can foresee a
specific future dispute as a very high probability and not merely as a possible
controversy.10%

The Gremcitel tribunal posited a simpler test stating:

185. However, a restructuring carried out with the intention to invoke the treaty’s
protections at a time when the dispute is foreseeable may constitute an abuse of process
depending on the circumstances.06®

The principle that a restructuring undertaken to gain treaty protection in light of a specific
dispute can constitute an abuse was reiterated in Lao Holdings v. Laos in the following terms:

70. The Tribunal considers that it is clearly an abuse for an investor to manipulate the
nationality of a company subsidiary to gain jurisdiction under an international treaty at a
time when the investor is aware that events have occurred that negatively affect its
investment and may lead to arbitration. In particular, abuse of process must preclude
unacceptable manipulations by a claimant acting in bad faith who is fully aware prior to the
change in nationality of the “legal dispute,” as submitted by the Respondent. 106

While they admit that, under certain circumstances, a restructuring may constitute an abuse,
investor-State tribunals have set a high threshold for finding an abuse of process, requiring
proof of the foreseeability of the claim and depending on the particular circumstances of each
case. The Tidewater tribunal said:

Tidewater Decision on Jurisdiction, paras 145-146 and 184.

Mobil Corporation Decision on Jurisdiction, para. 205.

Pac Rim Decision on the Respondent’s Jurisdictional Objections, para. 2.99.
Gremcitel Award, para. 185.

Lao Holdings N.V. v. Lao People’s Democratic Republic, ICSID Case No. ARB(AF)/12/6, Decision on
Jurisdiction, 21 February 2014, para. 70.
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147. [u]nder general international law as well as under ICSID case law, abuse of right is to
be determined in each case, taking into account all the circumstances of the case...1%’

551. That statement was reiterated in Mobil Corporation v. Venezuela.1%®

552. The requirement of a high threshold was articulated by the Chevron (1) tribunal in the following
terms:

143. ... [I]n all legal systems, the doctrines of abuse of rights, estoppel and waiver are
subject to a high threshold. Any right leads normally and automatically to a claim for its
holder. It is only in very exceptional circumstances that a holder of a right can nevertheless
not raise and enforce the resulting claim. The high threshold results from the seriousness of
a charge of bad faith amounting to abuse of process. As Judge Higgins stated in her 2003
Separate Opinion in the Oil Platforms case, there is “a general agreement that the graver the
charge the more confidence must there be in the evidence relied on.”106°

553. A similar approach was taken by the tribunal in Gremcitel when it said:

186. As for any abuse of right, the threshold for a finding of abuse of process is high, as a
court or tribunal will obviously not presume an abuse, and will affirm the evidence of an
abuse only “in very exceptional circumstances”. Furthermore, as the Tribunal in Mobil v.
Venezuela stated, “[u]nder general international law as well as under ICSID case law, abuse
of right is to be determined in each case, taking into account all the circumstances of the
Case."1070

554. Despite the variations in the formulations used in the decisions just quoted, this Tribunal
considers that case law has articulated legal tests on abuse of right that are broadly analogous,
revolving around the concept of foreseeability.’’* In the Tribunal’s view, foreseeability rests
between the two extremes posited by the tribunal in Pac Rim v. El Salvador—*“a very high
probability and not merely a possible controversy”. On this basis, the initiation of a treaty-based
investor-State arbitration constitutes an abuse of rights (or an abuse of process, the rights abused
being procedural in nature) when an investor has changed its corporate structure to gain the
protection of an investment treaty at a point in time when a specific dispute was foreseeable.
The Tribunal is of the opinion that a dispute is foreseeable when there is a reasonable prospect,
as stated by the Tidewater tribunal, that a measure which may give rise to a treaty claim will

materialise. The Tribunal will now apply this test to the facts of the case.

2. The Restructuring in the Context of Political Developments

555. Both Parties have presented long timelines of events, which need to be taken into account. In

the following paragraphs, the Tribunal will juxtapose developments occurring at the corporate

1067 Tidewater Decision on Jurisdiction, para. 147.
1088 Mobil Corporation Decision on Jurisdiction, para. 177.

1069 Chevron Corporation (USA) and Texaco Petroleum Company (USA) v. The Republic of Ecuador,
UNCITRAL, PCA Case No. 34877, Interim Award, 1 December 2008, para. 143.

070 Gremcitel Award, para. 186.

1071 See also Gremcitel Award, fn. 219.
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restructuring decision were not offered as witnesses by the Claimant. Nor was the Tribunal
presented with contemporaneous corporate memoranda or other internal correspondence

sufficiently explaining the business case for the restructuring in detail.

583. In this context, the Tribunal is inclined to place limited weight on Mr. Pellegrini’s testimony as
it became apparent during the hearing that Mr. Pellegrini was not familiar with details of legal
or corporate strategy. Against this background, the expert report of Professor Lys does carry
weight, especially as it remains unrebutted by other expert evidence, and Professor Lys was not

called for cross-examination.

584. Therefore, the Tribunal finds that the Claimant has not been able to prove that tax or other
business reasons were determinative for the restructuring. From all the evidence on file, the
Tribunal can only conclude that the main and determinative, if not sole, reason for the
restructuring was the intention to bring a claim under the Treaty, using an entity from Hong

Kong.

4, Conclusion

585. In view of the above considerations, the Tribunal concludes that the commencement of treaty-
based investor-State arbitration constitutes an abuse of right (or abuse of process) when an
investor has changed its corporate structure to gain the protection of an investment treaty at a
point in time where a dispute was foreseeable. A dispute is foreseeable when there is a

reasonable prospect that a measure that may give rise to a treaty claim will materialise.

586. In the present case, the Tribunal has found that the adoption of the Plain Packaging Measures
was foreseeable well before the Claimant’s decision to restructure was taken (let alone
implemented). On 29 April 2010, Australia’s Prime Minister Kevin Rudd and Health Minister
Roxon unequivocally announced the Government’s intention to introduce Plain Packaging
Measures. In the Tribunal’s view, there was no uncertainty about the Government’s intention to
introduce plain packaging as of that point. Accordingly, from that date, there was at least a
reasonable prospect that legislation equivalent to the Plain Packaging Measures would
eventually be enacted and a dispute would arise. Political developments after 29 April 2010 did
not involve any change in the intention of the Government to introduce Plain Packaging

Measures and, thus, were not such as to change the foreseeability assessment.

587. The Tribunal’s conclusion is reinforced by a review of the evidence regarding the Claimant’s
professed alternative reasons for the restructuring. The record indeed shows that the principal, if
not sole, purpose of the restructuring was to gain protection under the Treaty in respect of the

very measures that form the subject matter of the present arbitration. For the Tribunal, the
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adoption of the Plain Packaging Measures was not only foreseeable but actually foreseen by the

Claimant when it chose to change its corporate structure.

588. In light of the foregoing discussion, the Tribunal cannot but conclude that the initiation of this
arbitration constitutes an abuse of rights, as the corporate restructuring by which the Claimant
acquired the Australian subsidiaries occurred at a time when there was a reasonable prospect
that the dispute would materialise and as it was carried out for the principal, if not sole, purpose
of gaining Treaty protection. Accordingly, the claims raised in this arbitration are inadmissible

and the Tribunal is precluded from exercising jurisdiction over this dispute.

F. COSTS OF ARBITRATION

589. As this Interim Award (final save as to costs) comes to the conclusion that this Tribunal cannot
exercise its jurisdiction, it brings the present proceedings to an end, but for a decision on the

costs of arbitration.

590. The Tribunal will provide the Parties with an opportunity to make submissions regarding the
amounts and the allocation of the costs of the proceedings, and the Tribunal will then fix and

allocate the costs of arbitration in a final award on costs.
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210

English is not an official language of the Swiss Confederation. This translation is
provided for information purposes only and has no legal force.

Swiss Civil Code

of 10 December 1907 (Status as of 1 January 2019)

The Federal Assembly of the Swiss Confederation,

based on Article 64 of the Federal Constitution?,2
and having considered the Dispatch of the Federal Council dated 28 May 19043,

decrees:

A. Application
of the law

B. Scope and
limits of legal
relationships

I. Acting in good
faith

1. Good faith

I ntroduction

Art. 1

1 The law applies according to its wording or interpretation to all legal
questions for which it contains a provision.

2 |n the absence of a provision, the court4 shall decide in accordance
with customary law and, in the absence of customary law, in accord-
ance with the rule that it would make as legidlator.

3 In doing so, the court shall follow established doctrine and case law.

Art. 2

1 Every person must act in good faith in the exercise of his or her
rights and in the performance of his or her obligations.

2 The manifest abuse of aright isnot protected by law.

Art. 3

1 Where the law makes alegal effect conditional on the good faith of a
person, there shall be a presumption of good faith.

AS24233,27207and BS23

1 [BS13]. Thisprovision correspondsto Art. 122 of the Federal Constitution of 18 April
1999 (SR 101).

2 Amended by Annex No. 2 of the Civil Jurisdiction Act of 24 March 2000, in force since
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).

3 BBI 1904 IV 1, 1907 VI 367

4 Termin accordance with No | 1 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BBI 1996 | 1). Thisamendment is taken into consideration throughout the

Code.
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* Bundesministerium Bundesamt
der Justiz und fur Justiz
fir Verbraucherschutz

Qbersetzung des Burgerlichen Gesetzbuches durch ein Ubersetzer-Team des Langenscheidt
Ubersetzungsservice. Laufende Aktualisierung der Ubersetzung durch Neil Mussett und in seiner Nachfolge
durch Samson Ubersetzungen GmbH, Dr. Carmen v. Schoning.

Translation provided by the Langenscheidt Translation Service. Translation regularly updated by Neil
Mussett and most recently by Samson Ubersetzungen GmbH, Dr. Carmen v. Schéning.

Stand: Die Ubersetzung beriicksichtigt die Anderung(en) des Gesetzes durch Artikel 4 Abs. 5 des Gesetzes
vom 1. Oktober 2013 (BGBI. | S. 3719).

Version information: The translation includes the amendment(s) to the Act by Article 4 para. 5 of the Act of 1
October 2013 (Federal Law Gazette | p. 3719).

Zur Nutzung dieser Ubersetzung lesen Sie bitte den Hinweis unter "Translations".

For conditions governing use of this translation, please see the information provided under "Translations".

German Civil Code
BGB

Full citation: Civil Code in the version promulgated on 2 January 2002 (Federal Law Gazette
[Bundesgesetzblatt] | page 42, 2909; 2003 | page 738), last amended by Article 4 para. 5 of the Act of 1
October 2013 (Federal Law Gazette | page 3719)

This statute serves to transpose into national law the following directives:

1. Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal
treatment for men and women as regards access to employment, vocational training and promotion, and
working conditions (OJ L 39 of 14 February 1976, p. 40),

2. Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the Member
States relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses
or parts of businesses (OJ L 61 of 5 March 1977, p. 26),

3. Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of contracts
negotiated away from business premises (OJ L 372 of 31 December 1985, p. 31),

4. Council Directive 87/102/EEC for the approximation of the laws, regulations and administrative provisions
of the Member States concerning consumer credit (OJ L 42 of 12 February 1987, p. 48, last amended by
Directive 98/7/EC of the European Parliament and of the Council of 16 February 1998 amending Directive
87/102/EEC for the approximation of the laws, regulations and administrative provisions of the Member
States concerning consumer credit (OJ L 101 of 1 April 1998, p. 17),

5. Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package tours
(OJ L 158 of 23 June 1990, p. 59),

6. Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts (OJ L 95 of 21 April
1993, p. 29),

7. Directive 94/47/EC of the European Parliament and of the Council of 26 October 1994 on the
protection of purchasers in respect of certain aspects of contracts relating to the purchase of the right to use
immovable properties on a timeshare basis (OJ L 280 of 29 October 1994, p. 82),
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8. Directive 97/5/EC of the European Parliament and of the Council of 27 January 1997 on cross-border
credit transfers (OJ L 43 of 14 February 1997, p. 25),

9. Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection of
consumers in respect of distance contracts (OJ L 144 of 4 June 1997, p. 19),

10. Articles 3 to 5 of Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on
settlement finality in payment and securities settlement systems (OJ L 166 of 11 June 1998, p. 45),

11. Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects
of the sale of consumer goods and associated guarantees (OJ L 171 of 7 July 1999, p. 12),

12. Articles 10, 11 and 18 of Directive 2000/31/EC of the European Parliament and of the Council of 8 June
2000 on certain legal aspects of information society services, in particular electronic commerce, in the
Internal Market (“Directive on electronic commerce” OJ L 178 of 17 July 2000, p. 1),

13. Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 on combating late
payment in commercial transactions (OJ L 200 of 8 August 2000, p. 35).

table of contents

Book 1
General Part

table of contents

Division 1
Persons

table of contents

Title 1
Natural persons, consumers, entrepreneurs

table of contents

Section 1
Beginning of legal capacity

The legal capacity of a human being begins on the completion of birth.

table of contents

Section 2
Beginning of majority

Majority begins at the age of eighteen.

table of contents

Sections 3-6
(repealed)

table of contents

Section 7
Residence; establishment and termination

(1) A person who settles permanently in a place establishes his residence in that place.
(2) There may be a residence in more than one place at the same time.
(3) Residence is terminated if the person abandons the place of residence with the intention of giving it up.

table of contents

Section 8
Residence of persons who lack full capacity to contract
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(2) If a right has been procured for the purpose of securing a claim, the retransfer of the right may not be
demanded on the basis of the limitation of the claim. If title has been retained, the right to revoke the
contract may be exercised even if the secured claim is statute-barred.

(3) Subsections (1) and (2) above do not apply to the limitation of claims for interest and other recurring
obligations.

table of contents

Section 217
Limitation of collateral performance

A claim for collateral performance dependent on the main claim becomes statute-barred at the same time as
the main claim, even if the specific limitation period applying to the claim for collateral performance has not
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table of contents

Section 227
Self-defence against persons

(1) An act required for self-defence is not unlawful.
(2) Self-defence is the defence required to ward off a present unlawful assault on oneself or another.

table of contents

Section 228
Necessity

A person who damages or destroys a thing belonging to another in order to ward off from himself or from
another a danger threatened by the thing does not act unlawfully if the damage or destruction is necessary
to ward off the danger and the damage is not out of proportion to the danger. If the person acting in this
manner caused the danger, he is obliged to pay damages.

table of contents

Section 229

Annex 247



Annex 247



ANNEX 248






chapter CCQ-1991 Updated to 16 June 2017
CIVIL CODE OF QUEBEC

PRELIMINARY PROVISION

The Civil Code of Québec, in harmony with the Charter of human rights and freedoms
(chapter C-12) and the general principles of law, governs persons, relations between
persons, and property.

The Civil Code comprises a body of rules which, in all matters within the letter, spirit or
object of its provisions, lays down the jus commune, expressly or by implication. In
these matters, the Code is the foundation of all other laws, although other laws may
complement the Code or make exceptions to it.

BOOK ONE
PERSONS

TITLE ONE
ENJOYMENT AND EXERCISE OF CIVIL RIGHTS

1. Every human being possesses juridical personality and has the full enjoyment of
civil rights.

1991, c. 64, a. 1.
2. Every person is the holder of a patrimony.

It may be the subject of a division or of an appropriation to a purpose, but only to the
extent provided by law.

1991, c. 64, a. 2; I.N. 2014-05-01.

3. Every person is the holder of personality rights, such as the right to life, the right to
the inviolability and integrity of his person, and the right to the respect of his name,
reputation and privacy.

These rights are inalienable.

1991, c. 64, a. 3.

4. Every person is fully able to exercise his civil rights.

In certain cases, the law provides for representation or assistance.
1991, c. 64, a. 4.

5. Every person exercises his civil rights under the name assigned to him and stated
in his act of birth.

1991, c. 64, a. 5.

6. Every person is bound to exercise his civil rights in accordance with the
requirements of good faith.

1991, c. 64, a. 6; 2016, c. 4, s. 2.

7. No right may be exercised with the intent of injuring another or in an excessive
and unreasonable manner, and therefore contrary to the requirements of good faith.
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PREAMBLE
The Sates Parties to this Convention,

Prompted by the desireto settle, in aspirit of mutual understanding and
cooperation, all issues relating to the law of the seaand aware of the historic
significance of this Convention as an important contribution to the
mai ntenance of peace, justice and progress for al peoples of the world,

Noting that developments since the United Nations Conferences on the
Law of the Sea held at Genevain 1958 and 1960 have accentuated the need
for anew and generally acceptable Convention on the law of the sea,

Conscious that the problems of ocean space are closely interrelated and
need to be considered as awhole,

Recognizing the desirability of establishing through this Convention,
with dueregard for the sovereignty of all States, alegal order for the seasand
oceans which will facilitate international communication, and will promote
the peaceful usesof the seasand oceans, the equitable and efficient utilization
of their resources, the conservation of their living resources, and the study,
protection and preservation of the marine environment,

Bearing in mind that the achievement of these goals will contribute to
the realization of a just and equitable international economic order which
takes into account the interests and needs of mankind as a whole and, in
particular, the special interests and needs of developing countries, whether
coastal or land-locked,

Desiring by this Convention to develop the principles embodied in
resolution 2749 (X XV) of 17 December 1970in whichthe General Assembly
of the United Nations solemnly declared inter alia that the area of the seabed
and ocean floor and the subsoil thereof, beyond the limits of national
jurisdiction, aswell asitsresources, are the common heritage of mankind, the
exploration and exploitation of which shall be carried out for the benefit of
mankind as awhole, irrespective of the geographical location of States,

Believing that the codification and progressive development of the law
of the seaachieved in this Convention will contribute to the strengthening of
peace, security, cooperation and friendly relations among al nations in
conformity with the principles of justiceand equal rightsand will promotethe
economic and socia advancement of all peoples of the world, in accordance
with the Purposes and Principles of the United Nations as set forth in the
Charter,

Affirming that matters not regulated by this Convention continue to be
governed by the rules and principles of genera international law,

Have agreed as follows:
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(c) disputesin respect of which the Security Council of the United
Nationsis exercising the functions assigned to it by the Charter
of the United Nations, unless the Security Council decides to
remove the matter from its agenda or calls upon the parties to
settle it by the means provided for in this Convention.

2. A State Party which has made a declaration under paragraph 1 may
a any time withdraw it, or agree to submit a dispute excluded by such
declaration to any procedure specified in this Convention.

3. A State Party which has made a declaration under paragraph 1 shall
not be entitled to submit any dispute falling within the excepted category of
disputes to any procedure in this Convention as against another State Party,
without the consent of that party.

4. If one of the States Parties has made a declaration under
paragraph 1(a), any other State Party may submit any dispute falling within
an excepted category against the declarant party to the procedure specifiedin
such declaration.

5. A new declaration, or the withdrawal of a declaration, does not in
any way affect proceedings pending before a court or tribunal in accordance
with this article, unless the parties otherwise agree.

6. Declarations and notices of withdrawal of declarations under this
article shall be deposited with the Secretary-General of the United Nations,
who shall transmit copies thereof to the States Parties.

Article 299
Right of the parties to agree upon a procedure

1. A dispute excluded under article 297 or excepted by a declaration
made under article 298 from the dispute settlement procedures provided for
in section 2 may be submitted to such procedures only by agreement of the
parties to the dispute.

2. Nothing in this section impairstheright of the partiesto the dispute
to agreeto some other procedure for the settlement of such dispute or to reach
an amicable settlement.

PART XVI

GENERAL PROVISIONS

Article 300
Good faith and abuse of rights

States Parties shall fulfil in good faith the obligati ons assumed under this
Convention and shall exercise the rights, jurisdiction and freedoms
recognized in this Convention in a manner which would not constitute an
abuse of right.
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AGREEMENT ON PORT STATE MEASURES TO PREVENT, DETER AND
ELIMINATE ILLEGAL, UNREPORTED AND UNREGULATED FISHING

PREAMBLE

The Parties to this Agreement,

Deeply concerned about the continuation of illegal, unreported and unregulated fishing
and its detrimental effect upon fish stocks, marine ecosystems and the livelihoods of
legitimate fishers, and the increasing need for food security on a global basis,

Conscious of the role of the port State in the adoption of effective measures to promote
the sustainable use and the long-term conservation of living marine resources,

Recognizing that measures to combat illegal, unreported and unregulated fishing should
build on the primary responsibility of flag States and use all available jurisdiction in
accordance with international law, including port State measures, coastal State measures,
market related measures and measures to ensure that nationals do not support or engage in
illegal, unreported and unregulated fishing,

Recognizing that port State measures provide a powerful and cost-effective means of
preventing, deterring and eliminating illegal, unreported and unregulated fishing,

Aware of the need for increasing coordination at the regional and interregional levels to
combuat illegal, unreported and unregulated fishing through port State measures,

Acknowledging the rapidly developing communications technology, databases, networks
and global records that support port State measures,

Recognizing the need for assistance to developing countries to adopt and implement port
State measures,

Taking note of the calls by the international community through the United Nations
System, including the United Nations General Assembly and the Committee on Fisheries
of the Food and Agriculture Organization of the United Nations, hereinafter referred to as
‘FAQO’, for a binding international instrument on minimum standards for port State
measures, based on the 2001 FAO International Plan of Action to Prevent, Deter and
Eliminate Illegal, Unreported and Unregulated Fishing and the 2005 FAO Model Scheme
on Port State Measures to Combat Illegal, Unreported and Unregulated Fishing,
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Bearing in mind that, in the exercise of their sovereignty over ports located in their
territory, States may adopt more stringent measures, in accordance with international law,

Recalling the relevant provisions of the United Nations Convention on the Law of the Sea
of 10 December 1982, hereinafter referred to as the ‘Convention’,

Recalling the Agreement for the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks of 4 December
1995, the Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vessels on the High Seas of 24 November 1993 and
the 1995 FAO Code of Conduct for Responsible Fisheries,

Recognizing the need to conclude an international agreement within the framework of
FAOQO, under Article XIV of the FAO Constitution,

Have agreed as follows:

PART 1

GENERAL PROVISIONS

Article 1

Use of terms

For the purposes of this Agreement:

(a) “conservation and management measures’ means measures to conserve and
manage living marine resources that are adopted and applied consistently with
the relevant rules of international law including those reflected in the
Convention;

(b) “fish” means all species of living marine resources, whether processed or not;

(c) “fishing” means searching for, attracting, locating, catching, taking or
harvesting fish or any activity which can reasonably be expected to result in
the attracting, locating, catching, taking or harvesting of fish;
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(d) “fishing related activities” means any operation in support of, or in
preparation for, fishing, including the landing, packaging, processing,
transshipping or transporting of fish that have not been previously landed at a
port, as well as the provisioning of personnel, fuel, gear and other supplies at
sea;

(e) “illegal, unreported and unregulated fishing” refers to the activities set out in
paragraph 3 of the 2001 FAO International Plan of Action to Prevent, Deter
and Eliminate Illegal, Unreported and Unregulated Fishing, hereinafter
referred to as ‘IUU fishing’;

(f)  “Party” means a State or regional economic integration organization that has
consented to be bound by this Agreement and for which this Agreement is in
force;

(g) “port” includes offshore terminals and other installations for landing,
transshipping, packaging, processing, refuelling or resupplying;

(h) “regional economic integration organization” means a regional economic
integration organization to which its member States have transferred
competence over matters covered by this Agreement, including the authority
to make decisions binding on its member States in respect of those matters;

(1)  “regional fisheries management organization” means an intergovernmental
fisheries organization or arrangement, as appropriate, that has the competence
to establish conservation and management measures; and

(G)  “vessel” means any vessel, ship of another type or boat used for, equipped to
be used for, or intended to be used for, fishing or fishing related activities.

Article 2
Objective

The objective of this Agreement is to prevent, deter and eliminate IUU fishing
through the implementation of effective port State measures, and thereby to ensure the
long-term conservation and sustainable use of living marine resources and marine
ecosystems.
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Article 3
Application

1. Each Party shall, in its capacity as a port State, apply this Agreement in respect of
vessels not entitled to fly its flag that are seeking entry to its ports or are in one of its
ports, except for:

(a) vessels of a neighbouring State that are engaged in artisanal fishing for
subsistence, provided that the port State and the flag State cooperate to ensure
that such vessels do not engage in IUU fishing or fishing related activities in
support of such fishing ; and

(b) container vessels that are not carrying fish or, if carrying fish, only fish that
have been previously landed, provided that there are no clear grounds for
suspecting that such vessels have engaged in fishing related activities in
support of IUU fishing.

2. A Party may, in its capacity as a port State, decide not to apply this Agreement to
vessels chartered by its nationals exclusively for fishing in areas under its national
jurisdiction and operating under its authority therein. Such vessels shall be subject to
measures by the Party which are as effective as measures applied in relation to vessels
entitled to fly its flag.

3. This Agreement shall apply to fishing conducted in marine areas that is illegal,
unreported or unregulated, as defined in Article 1(e) of this Agreement, and to fishing
related activities in support of such fishing.

4. This Agreement shall be applied in a fair, transparent and non-discriminatory
manner, consistent with international law.

5. As this Agreement is global in scope and applies to all ports, the Parties shall
encourage all other entities to apply measures consistent with its provisions. Those that
may not otherwise become Parties to this Agreement may express their commitment to
act consistently with its provisions.

Article 4

Relationship with international law and other international instruments

1. Nothing in this Agreement shall prejudice the rights, jurisdiction and duties of
Parties under international law. In particular, nothing in this Agreement shall be construed
to affect:
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(a) the sovereignty of Parties over their internal, archipelagic and territorial
waters or their sovereign rights over their continental shelf and in their
exclusive economic zones;

(b) the exercise by Parties of their sovereignty over ports in their territory in
accordance with international law, including their right to deny entry thereto
as well as to adopt more stringent port State measures than those provided for
in this Agreement, including such measures adopted pursuant to a decision of
a regional fisheries management organization.

2. In applying this Agreement, a Party does not thereby become bound by measures or
decisions of, or recognize, any regional fisheries management organization of which it is
not a member.

3. In no case is a Party obliged under this Agreement to give effect to measures or
decisions of a regional fisheries management organization if those measures or decisions
have not been adopted in conformity with international law.

4.  This Agreement shall be interpreted and applied in conformity with international
law taking into account applicable international rules and standards, including those
established through the International Maritime Organization, as well as other international
instruments.

5. Parties shall fulfil in good faith the obligations assumed pursuant to this Agreement
and shall exercise the rights recognized herein in a manner that would not constitute an
abuse of right.

Article 5

Integration and coordination at the national level

Each Party shall, to the greatest extent possible:

(a) integrate or coordinate fisheries related port State measures with the broader
system of port State controls;

(b) integrate port State measures with other measures to prevent, deter and
eliminate IUU fishing and fishing related activities in support of such fishing,
taking into account as appropriate the 2001 FAO International Plan of Action
to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing;
and
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(c) take measures to exchange information among relevant national agencies and
to coordinate the activities of such agencies in the implementation of this
Agreement.

Article 6

Cooperation and exchange of information

1. In order to promote the effective implementation of this Agreement and with due
regard to appropriate confidentiality requirements, Parties shall cooperate and exchange
information with relevant States, FAO, other international organizations and regional
fisheries management organizations, including on the measures adopted by such regional
fisheries management organizations in relation to the objective of this Agreement.

2. Each Party shall, to the greatest extent possible, take measures in support of
conservation and management measures adopted by other States and other relevant
international organizations.

3. Parties shall cooperate, at the subregional, regional and global levels, in the
effective implementation of this Agreement including, where appropriate, through FAO
or regional fisheries management organizations and arrangements.

PART 2
ENTRY INTO PORT

Article 7

Designation of ports

1.  Each Party shall designate and publicize the ports to which vessels may request
entry pursuant to this Agreement. Each Party shall provide a list of its designated ports to
FAO, which shall give it due publicity.

2. Each Party shall, to the greatest extent possible, ensure that every port designated
and publicized in accordance with paragraph 1 of this Article has sufficient capacity to
conduct inspections pursuant to this Agreement.
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Article 8

Advance request for port entry

1. Each Party shall require, as a minimum standard, the information requested in
Annex A to be provided before granting entry to a vessel to its port.

2. Each Party shall require the information referred to in paragraph 1 of this Article to
be provided sufficiently in advance to allow adequate time for the port State to examine
such information.

Article 9

Port entry, authorization or denial

1. After receiving the relevant information required pursuant to Article 8, as well as
such other information as it may require to determine whether the vessel requesting entry
into its port has engaged in IUU fishing or fishing related activities in support of such
fishing, each Party shall decide whether to authorize or deny the entry of the vessel into
its port and shall communicate this decision to the vessel or to its representative.

2. In the case of authorization of entry, the master of the vessel or the vessel’s
representative shall be required to present the authorization for entry to the competent
authorities of the Party upon the vessel’s arrival at port.

3.  In the case of denial of entry, each Party shall communicate its decision taken
pursuant to paragraph 1 of this Article to the flag State of the vessel and, as appropriate
and to the extent possible, relevant coastal States, regional fisheries management
organizations and other international organizations.

4. Without prejudice to paragraph 1 of this Article, when a Party has sufficient proof
that a vessel seeking entry into its port has engaged in IUU fishing or fishing related
activities in support of such fishing, in particular the inclusion of a vessel on a list of
vessels having engaged in such fishing or fishing related activities adopted by a relevant
regional fisheries management organization in accordance with the rules and procedures
of such organization and in conformity with international law, the Party shall deny that
vessel entry into its ports, taking into due account paragraphs 2 and 3 of Article 4.

5. Notwithstanding paragraphs 3 and 4 of this Article, a Party may allow entry into its
ports of a vessel referred to in those paragraphs exclusively for the purpose of inspecting
it and taking other appropriate actions in conformity with international law which are at
least as effective as denial of port entry in preventing, deterring and eliminating IUU
fishing and fishing related activities in support of such fishing.
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6.  Where a vessel referred to in paragraph 4 or 5 of this Article is in port for any
reason, a Party shall deny such vessel the use of its ports for landing, transshipping,
packaging, and processing of fish and for other port services including, inter alia,
refuelling and resupplying, maintenance and drydocking. Paragraphs 2 and 3 of Article
11 apply mutatis mutandis in such cases. Denial of such use of ports shall be in
conformity with international law.

Article 10

Force majeure or distress

Nothing in this Agreement affects the entry of vessels to port in accordance with
international law for reasons of force majeure or distress, or prevents a port State from
permitting entry into port to a vessel exclusively for the purpose of rendering assistance to
persons, ships or aircraft in danger or distress.

PART 3
USE OF PORTS

Article 11
Use of ports

1. Where a vessel has entered one of its ports, a Party shall deny, pursuant to its laws
and regulations and consistent with international law, including this Agreement, that
vessel the use of the port for landing, transshipping, packaging and processing of fish that
have not been previously landed and for other port services, including, inter alia,
refuelling and resupplying, maintenance and drydocking, if:

(a) the Party finds that the vessel does not have a valid and applicable
authorization to engage in fishing or fishing related activities required by its
flag State;

(b) the Party finds that the vessel does not have a valid and applicable
authorization to engage in fishing or fishing related activities required by a
coastal State in respect of areas under the national jurisdiction of that State;

(c) the Party receives clear evidence that the fish on board was taken in
contravention of applicable requirements of a coastal State in respect of areas
under the national jurisdiction of that State;
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(d) the flag State does not confirm within a reasonable period of time, on the
request of the port State, that the fish on board was taken in accordance with
applicable requirements of a relevant regional fisheries management
organization taking into due account paragraphs 2 and 3 of Article 4; or

(e) the Party has reasonable grounds to believe that the vessel was otherwise
engaged in [UU fishing or fishing related activities in support of such fishing,
including in support of a vessel referred to in paragraph 4 of Article 9, unless
the vessel can establish:

(1) that it was acting in a manner consistent with relevant conservation and
management measures; or

(i) in the case of provision of personnel, fuel, gear and other supplies at sea,
that the vessel that was provisioned was not, at the time of provisioning,
a vessel referred to in paragraph 4 of Article 9.

2. Notwithstanding paragraph 1 of this Article, a Party shall not deny a vessel referred
to in that paragraph the use of port services:

(a) essential to the safety or health of the crew or the safety of the vessel,
provided these needs are duly proven, or

(b) where appropriate, for the scrapping of the vessel.

3. Where a Party has denied the use of its port in accordance with this Article, it shall
promptly notify the flag State and, as appropriate, relevant coastal States, regional
fisheries management organizations and other relevant international organizations of its
decision.

4. A Party shall withdraw its denial of the use of its port pursuant to paragraph 1 of
this Article in respect of a vessel only if there is sufficient proof that the grounds on
which use was denied were inadequate or erroneous or that such grounds no longer apply.

5. Where a Party has withdrawn its denial pursuant to paragraph 4 of this Article, it
shall promptly notify those to whom a notification was issued pursuant to paragraph 3 of
this Article.
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PART 4
INSPECTIONS AND FOLLOW-UP ACTIONS

Article 12

Levels and priorities for inspection

1. Each Party shall inspect the number of vessels in its ports required to reach an
annual level of inspections sufficient to achieve the objective of this Agreement.

2. Parties shall seek to agree on the minimum levels for inspection of vessels through,
as appropriate, regional fisheries management organizations, FAO or otherwise.

3. Indetermining which vessels to inspect, a Party shall give priority to:

(a) vessels that have been denied entry or use of a port in accordance with this
Agreement;

(b) requests from other relevant Parties, States or regional fisheries management
organizations that particular vessels be inspected, particularly where such
requests are supported by evidence of IUU fishing or fishing related activities
in support of such fishing by the vessel in question; and

(c) other vessels for which there are clear grounds for suspecting that they have
engaged in IUU fishing or fishing related activities in support of such fishing.

Article 13

Conduct of inspections

1. Each Party shall ensure that its inspectors carry out the functions set forth in Annex
B as a minimum standard.

2. Each Party shall, in carrying out inspections in its ports:

(a) ensure that inspections are carried out by properly qualified inspectors
authorized for that purpose, having regard in particular to Article 17;
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(b) ensure that, prior to an inspection, inspectors are required to present to the
master of the vessel an appropriate document identifying the inspectors as
such;

(c) ensure that inspectors examine all relevant areas of the vessel, the fish on
board, the nets and any other gear, equipment, and any document or record on
board that is relevant to verifying compliance with relevant conservation and
management measures;

(d) require the master of the vessel to give inspectors all necessary assistance and
information, and to present relevant material and documents as may be
required, or certified copies thereof;

(e) in case of appropriate arrangements with the flag State of the vessel, invite
that State to participate in the inspection;

(f) make all possible efforts to avoid unduly delaying the vessel to minimize
interference and inconvenience, including any unnecessary presence of
inspectors on board, and to avoid action that would adversely affect the
quality of the fish on board;

(g) make all possible efforts to facilitate communication with the master or senior
crew members of the vessel, including where possible and where needed that
the inspector is accompanied by an interpreter;

(h) ensure that inspections are conducted in a fair, transparent and non-
discriminatory manner and would not constitute harassment of any vessel; and

(1) not interfere with the master’s ability, in conformity with international law, to
communicate with the authorities of the flag State.

Article 14

Results of inspections

Each Party shall, as a minimum standard, include the information set out in Annex
C in the written report of the results of each inspection.

11
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Article 15

Transmittal of inspection results

Each Party shall transmit the results of each inspection to the flag State of the
inspected vessel and, as appropriate, to:

(a) relevant Parties and States, including:

(1) those States for which there is evidence through inspection that the
vessel has engaged in IUU fishing or fishing related activities in support
of such fishing within waters under their national jurisdiction; and

(i1) the State of which the vessel’s master is a national;

(b) relevant regional fisheries management organizations; and

(¢) FAO and other relevant international organizations.

Article 16

Electronic exchange of information

1. To facilitate implementation of this Agreement, each Party shall, where possible,
establish a communication mechanism that allows for direct electronic exchange of
information, with due regard to appropriate confidentiality requirements.

2. To the extent possible and with due regard to appropriate confidentiality
requirements, Parties should cooperate to establish an information-sharing mechanism,
preferably coordinated by FAO, in conjunction with other relevant multilateral and
intergovernmental initiatives, and to facilitate the exchange of information with existing
databases relevant to this Agreement.

3. Each Party shall designate an authority that shall act as a contact point for the
exchange of information under this Agreement. Each Party shall notify the pertinent
designation to FAO.

4. Each Party shall handle information to be transmitted through any mechanism
established under paragraph 1 of this Article consistent with Annex D.

12
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5. FAO shall request relevant regional fisheries management organizations to provide
information concerning the measures or decisions they have adopted and implemented
which relate to this Agreement for their integration, to the extent possible and taking due
account of the appropriate confidentiality requirements, into the information-sharing
mechanism referred to in paragraph 2 of this Article.

Article 17

Training of inspectors

Each Party shall ensure that its inspectors are properly trained taking into account
the guidelines for the training of inspectors in Annex E. Parties shall seek to cooperate in
this regard.

Article 18

Port State actions following inspection

1. Where, following an inspection, there are clear grounds for believing that a vessel
has engaged in IUU fishing or fishing related activities in support of such fishing, the
inspecting Party shall:

(a) promptly notify the flag State and, as appropriate, relevant coastal States,
regional fisheries management organizations and other international
organizations, and the State of which the vessel’s master is a national of its
findings; and

(b) deny the vessel the use of its port for landing, transshipping, packaging and
processing of fish that have not been previously landed and for other port
services, including, inter alia, refuelling and resupplying, maintenance and
drydocking, if these actions have not already been taken in respect of the
vessel, in a manner consistent with this Agreement, including Article 4.

2. Notwithstanding paragraph 1 of this Article, a Party shall not deny a vessel referred
to in that paragraph the use of port services essential for the safety or health of the crew or
the safety of the vessel.

3. Nothing in this Agreement prevents a Party from taking measures that are in
conformity with international law in addition to those specified in paragraphs 1 and 2 of
this Article, including such measures as the flag State of the vessel has expressly
requested or to which it has consented.
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Article 19

Information on recourse in the port State

1. A Party shall maintain the relevant information available to the public and provide
such information, upon written request, to the owner, operator, master or representative of
a vessel with regard to any recourse established in accordance with its national laws and
regulations concerning port State measures taken by that Party pursuant to Articles 9, 11,
13 or 18, including information pertaining to the public services or judicial institutions
available for this purpose, as well as information on whether there is any right to seek
compensation in accordance with its national laws and regulations in the event of any loss
or damage suffered as a consequence of any alleged unlawful action by the Party.

2. The Party shall inform the flag State, the owner, operator, master or representative,
as appropriate, of the outcome of any such recourse. Where other Parties, States or
international organizations have been informed of the prior decision pursuant to Articles
9, 11, 13 or 18, the Party shall inform them of any change in its decision.

PART 5
ROLE OF FLAG STATES

Article 20
Role of flag States

1. Each Party shall require the vessels entitled to fly its flag to cooperate with the port
State in inspections carried out pursuant to this Agreement.

2. When a Party has clear grounds to believe that a vessel entitled to fly its flag has
engaged in IUU fishing or fishing related activities in support of such fishing and is
seeking entry to or is in the port of another State, it shall, as appropriate, request that State
to inspect the vessel or to take other measures consistent with this Agreement.

3. Each Party shall encourage vessels entitled to fly its flag to land, transship, package
and process fish, and use other port services, in ports of States that are acting in
accordance with, or in a manner consistent with this Agreement. Parties are encouraged to
develop, including through regional fisheries management organizations and FAO, fair,
transparent and non-discriminatory procedures for identifying any State that may not be
acting in accordance with, or in a manner consistent with, this Agreement.

4.  Where, following port State inspection, a flag State Party receives an inspection
report indicating that there are clear grounds to believe that a vessel entitled to fly its flag
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has engaged in IUU fishing or fishing related activities in support of such fishing, it shall
immediately and fully investigate the matter and shall, upon sufficient evidence, take
enforcement action without delay in accordance with its laws and regulations.

5. Each Party shall, in its capacity as a flag State, report to other Parties, relevant port
States and, as appropriate, other relevant States, regional fisheries management
organizations and FAO on actions it has taken in respect of vessels entitled to fly its flag
that, as a result of port State measures taken pursuant to this Agreement, have been
determined to have engaged in IUU fishing or fishing related activities in support of such
fishing.

6.  Each Party shall ensure that measures applied to vessels entitled to fly its flag are at
least as effective in preventing, deterring, and eliminating IUU fishing and fishing related
activities in support of such fishing as measures applied to vessels referred to in
paragraph 1 of Article 3.

PART 6
REQUIREMENTS OF DEVELOPING STATES

Article 21

Requirements of developing States

1. Parties shall give full recognition to the special requirements of developing States
Parties in relation to the implementation of port State measures consistent with this
Agreement. To this end, Parties shall, either directly or through FAO, other specialized
agencies of the United Nations or other appropriate international organizations and
bodies, including regional fisheries management organizations, provide assistance to
developing States Parties in order to, inter alia:

(a) enhance their ability, in particular the least-developed among them and small
island developing States, to develop a legal basis and capacity for the
implementation of effective port State measures;

(b) facilitate their participation in any international organizations that promote the
effective development and implementation of port State measures; and

(c) facilitate technical assistance to strengthen the development and
implementation of port State measures by them, in coordination with relevant
international mechanisms.
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2. Parties shall give due regard to the special requirements of developing port States
Parties, in particular the least-developed among them and small island developing States,
to ensure that a disproportionate burden resulting from the implementation of this
Agreement is not transferred directly or indirectly to them. In cases where the transfer of
a disproportionate burden has been demonstrated, Parties shall cooperate to facilitate the
implementation by the relevant developing States Parties of specific obligations under
this Agreement.

3. Parties shall, either directly or through FAO, assess the special requirements of
developing States Parties concerning the implementation of this Agreement.

4.  Parties shall cooperate to establish appropriate funding mechanisms to assist
developing States in the implementation of this Agreement. These mechanisms shall,
inter alia, be directed specifically towards:

(a) developing national and international port State measures;

(b) developing and enhancing capacity, including for monitoring, control and
surveillance and for training at the national and regional levels of port
managers, inspectors, and enforcement and legal personnel;

(c) monitoring, control, surveillance and compliance activities relevant to port
State measures, including access to technology and equipment; and

(d) assisting developing States Parties with the costs involved in any proceedings
for the settlement of disputes that result from actions they have taken
pursuant to this ~ Agreement.

5. Cooperation with and among developing States Parties for the purposes set out in
this Article may include the provision of technical and financial assistance through
bilateral, multilateral and regional channels, including South-South cooperation.

6. Parties shall establish an ad hoc working group to periodically report and make
recommendations to the Parties on the establishment of funding mechanisms including a
scheme for contributions, identification and mobilization of funds, the development of
criteria and procedures to guide implementation, and progress in the implementation of
the funding mechanisms. In addition to the considerations provided in this Article, the ad
hoc working group shall take into account, inter alia:

(a) the assessment of the needs of developing States Parties, in particular the

least-developed among them and small island developing States;
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(b) the availability and timely disbursement of funds;

(c) transparency of decision-making and management processes concerning
fundraising and allocations; and

(d) accountability of the recipient developing States Parties in the agreed use of
funds.

Parties shall take into account the reports and any recommendations of the ad hoc
working group and take appropriate action.

PART 7
DISPUTE SETTLEMENT

Article 22

Peaceful settlement of disputes

1. Any Party may seek consultations with any other Party or Parties on any dispute
with regard to the interpretation or application of the provisions of this Agreement with a
view to reaching a mutually satisfactory solution as soon as possible.

2. In the event that the dispute is not resolved through these consultations within a
reasonable period of time, the Parties in question shall consult among themselves as soon
as possible with a view to having the dispute settled by negotiation, inquiry, mediation,
conciliation, arbitration, judicial settlement or other peaceful means of their own choice.

3. Any dispute of this character not so resolved shall, with the consent of all Parties
to the dispute, be referred for settlement to the International Court of Justice, to the
International Tribunal for the Law of the Sea or to arbitration. In the case of failure to
reach agreement on referral to the International Court of Justice, to the International
Tribunal for the Law of the Sea or to arbitration, the Parties shall continue to consult and
cooperate with a view to reaching settlement of the dispute in accordance with the rules
of international law relating to the conservation of living marine resources.
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PART 8
NON-PARTIES

Article 23

Non-Parties to this Agreement

1. Parties shall encourage non-Parties to this Agreement to become Parties thereto
and/or to adopt laws and regulations and implement measures consistent with its
provisions.

2. Parties shall take fair, non-discriminatory and transparent measures consistent
with this Agreement and other applicable international law to deter the activities of non-
Parties which undermine the effective implementation of this Agreement.

PART 9
MONITORING, REVIEW AND ASSESSMENT

Article 24

Monitoring, review and assessment

1. Parties shall, within the framework of FAO and its relevant bodies, ensure the
regular and systematic monitoring and review of the implementation of this Agreement as
well as the assessment of progress made towards achieving its objective.

2. Four years after the entry into force of this Agreement, FAO shall convene a
meeting of the Parties to review and assess the effectiveness of this Agreement in
achieving its objective. The Parties shall decide on further such meetings as necessary.

PART 10
FINAL PROVISIONS

Article 25

Signature

This Agreement shall be open for signature at FAO from the Twenty-second day of
November 2009 until the Twenty-first day of November 2010 by all States and regional
economic integration organizations.
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Article 26

Ratification, acceptance or approval

1.  This Agreement shall be subject to ratification, acceptance or approval by the
signatories.

2. Instruments of ratification, acceptance or approval shall be deposited with the
Depositary.

Article 27

Accession

1. After the period in which this Agreement is open for signature, it shall be open for
accession by any State or regional economic integration organization.

2. Instruments of accession shall be deposited with the Depositary.

Article 28

Participation by Regional Economic Integration Organizations

1. In cases where a regional economic integration organization that is an international
organization referred to in Annex IX, Article 1, of the Convention does not have
competence over all the matters governed by this Agreement, Annex IX to the
Convention shall apply mutatis mutandis to participation by such regional economic
integration organization in this Agreement, except that the following provisions of that
Annex shall not apply:

(a) Aurticle 2, first sentence; and

(b) Article 3, paragraph 1.

2. In cases where a regional economic integration organization that is an international
organization referred to in Annex IX, Article 1, of the Convention has competence over
all the matters governed by this Agreement, the following provisions shall apply to
participation by the regional economic integration organization in this Agreement:

(a) at the time of signature or accession, such organization shall make a
declaration stating:

(i) that it has competence over all the matters governed by this Agreement;

19
Annex 251



(i) that, for this reason, its member States shall not become States Parties,
except in respect of their territories for which the organization has no
responsibility; and

(iii) that it accepts the rights and obligations of States under this Agreement;

(b) participation of such an organization shall in no case confer any rights under
this Agreement on member States of the organization;

(c) 1n the event of a conflict between the obligations of such organization under
this Agreement and its obligations under the Agreement establishing the
organization or any acts relating to it, the obligations under this Agreement
shall prevail.

Article 29

Entry into force

1. This Agreement shall enter into force thirty days after the date of deposit with the
Depositary of the twenty-fifth instrument of ratification, acceptance, approval or
accession in accordance with Article 26 or 27.

2. For each signatory which ratifies, accepts or approves this Agreement after its entry
into force, this Agreement shall enter into force thirty days after the date of the deposit of
its instrument of ratification, acceptance or approval.

3. For each State or regional economic integration organization which accedes to this
Agreement after its entry into force, this Agreement shall enter into force thirty days after
the date of the deposit of its instrument of accession.

4.  For the purposes of this Article, any instrument deposited by a regional economic
integration organization shall not be counted as additional to those deposited by its
Member States.

Article 30

Reservations and exceptions

No reservations or exceptions may be made to this Agreement.
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Article 31

Declarations and statements

Article 30 does not preclude a State or regional economic integration organization,
when signing, ratifying, accepting, approving or acceding to this Agreement, from
making a declaration or statement, however phrased or named, with a view to, inter alia,
the harmonization of its laws and regulations with the provisions of this Agreement,
provided that such declaration or statement does not purport to exclude or to modify the
legal effect of the provisions of this Agreement in their application to that State or
regional economic integration organization.

Article 32

Provisional application

1.  This Agreement shall be applied provisionally by States or regional economic
integration organizations which consent to its provisional application by so notifying the
Depositary in writing. Such provisional application shall become effective from the date
of receipt of the notification.

2. Provisional application by a State or regional economic integration organization
shall terminate upon the entry into force of this Agreement for that State or regional
economic integration organization or upon notification by that State or regional economic
integration organization to the Depositary in writing of its intention to terminate
provisional application.

Article 33

Amendments

1. Any Party may propose amendments to this Agreement after the expiry of a period
of two years from the date of entry into force of this Agreement.

2. Any proposed amendment to this Agreement shall be transmitted by written
communication to the Depositary along with a request for the convening of a meeting of
the Parties to consider it. The Depositary shall circulate to all Parties such communication
as well as all replies to the request received from Parties. Unless within six months from
the date of circulation of the communication one half of the Parties object to the request,
the Depositary shall convene a meeting of the Parties to consider the proposed
amendment.

3. Subject to Article 34, any amendment to this Agreement shall only be adopted by
consensus of the Parties present at the meeting at which it is proposed for adoption.
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4.  Subject to Article 34, any amendment adopted by the meeting of the Parties shall
come into force among the Parties having ratified, accepted or approved it on the
ninetieth day after the deposit of instruments of ratification, acceptance or approval by
two-thirds of the Parties to this Agreement based on the number of Parties on the date of
adoption of the amendment. Thereafter the amendment shall enter into force for any other
Party on the ninetieth day after that Party deposits its instrument of ratification,
acceptance or approval of the amendment.

5. For the purposes of this Article, an instrument deposited by a regional economic
integration organization shall not be counted as additional to those deposited by its
Member States.

Article 34

Annexes

1.  The Annexes form an integral part of this Agreement and a reference to this
Agreement shall constitute a reference to the Annexes.

2. An amendment to an Annex to this Agreement may be adopted by two-thirds of the

Parties to this Agreement present at a meeting where the proposed amendment to the
Annex is considered. Every effort shall however be made to reach agreement on any
amendment to an Annex by way of consensus. An amendment to an Annex shall be
incorporated in this Agreement and enter into force for those Parties that have expressed
their acceptance from the date on which the Depositary receives notification of
acceptance from one-third of the Parties to this Agreement, based on the number of
Parties on the date of adoption of the amendment. The amendment shall thereafter enter
into force for each remaining Party upon receipt by the Depositary of its acceptance.

Article 35
Withdrawal

Any Party may withdraw from this Agreement at any time after the expiry of one
year from the date upon which the Agreement entered into force with respect to that
Party, by giving written notice of such withdrawal to the Depositary. Withdrawal shall
become effective one year after receipt of the notice of withdrawal by the Depositary.
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Article 36
The Depositary

The Director-General of FAO shall be the Depositary of this Agreement. The
Depositary shall:

(a) transmit certified copies of this Agreement to each signatory and Party;

(b) register this Agreement, upon its entry into force, with the Secretariat of the
United Nations in accordance with Article 102 of the Charter of the United
Nations;

(c) promptly inform each signatory and Party to this Agreement of all:

(1) signatures and instruments of ratification, acceptance, approval and
accession deposited under Articles 25, 26 and 27;

(1) the date of entry into force of this Agreement in accordance with
Article 29;

(111) proposals for amendment to this Agreement and their adoption and entry
into force in accordance with Article 33;

(1v) proposals for amendment to the Annexes and their adoption and entry
into force in accordance with Article 34; and

(v) withdrawals from this Agreement in accordance with Article 35.

Article 37
Authentic texts

The Arabic, Chinese, English, French, Russian and Spanish texts of this Agreement are
equally authentic.

IN WITNESS WHEREOF, the undersigned Plenipotentiaries, being duly authorized,
have signed this Agreement.

DONE in Rome on this Twenty-second day of November, 2009.
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ANNEX A

Information to be provided in advance by vessels requesting port entry

. Intended port of call

. Port State

. Estimated date and time of arrival

. Purpose(s)

. Port and date of last port call

. Name of the vessel

. Flag State

. Type of vessel

o (0 (N (&N (U AW

. International Radio Call Sign

[
<

. Vessel contact information

[y
[

. Vessel owner(s)

[
[\

. Certificate of registry ID

ik
w

. IMO ship ID, if available

ek
=

. External ID, if available

[
9]

. RFMO ID, if applicable

[
=)

. VMS No

Yes: National

Yes: REMO(s)

Type:

[
=

. Vessel dimensions Length

Beam

Draft

[
=]

. Vessel master name and nationality

19. Relevant fishing authorization(s)

Identifier Issued by Validity

Fishing
area(s)

Species

Gear

20. Relevant transshipment authorization(s)

Identifier Issued by

Validity

ldentifier Issued by

Validity

21. Transshipment information concerning donor vessels

Date | Location | Name Flag State

number

ID Product

form

Species

Catch
area

Quantity
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22. Total catch onboard

23. Catch to be offloaded

Species Product form

Catch area

Quantity

Quantity
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ANNEX B

Port State inspection procedures

Inspectors shall:

a) verify, to the extent possible, that the vessel identification documentation onboard
and information relating to the owner of the vessel is true, complete and correct,
including through appropriate contacts with the flag State or international records of
vessels if necessary;

b) verify that the vessel’s flag and markings (e.g. name, external registration number,
International Maritime Organization (IMO) ship identification number, international
radio call sign and other markings, main dimensions) are consistent with information
contained in the documentation;

c) verify, to the extent possible, that the authorizations for fishing and fishing related
activities are true, complete, correct and consistent with the information provided in
accordance with Annex A;

d) review all other relevant documentation and records held onboard, including, to the
extent possible, those in electronic format and vessel monitoring system (VMS) data
from the flag State or relevant regional fisheries management organizations
(RFMOs). Relevant documentation may include logbooks, catch, transshipment and
trade documents, crew lists, stowage plans and drawings, descriptions of fish holds,
and documents required pursuant to the Convention on International Trade in
Endangered Species of Wild Fauna and Flora;

e) examine, to the extent possible, all relevant fishing gear onboard, including any gear
stowed out of sight as well as related devices, and to the extent possible, verify that
they are in conformity with the conditions of the authorizations. The fishing gear
shall, to the extent possible, also be checked to ensure that features such as the mesh
and twine size, devices and attachments, dimensions and configuration of nets, pots,
dredges, hook sizes and numbers are in conformity with applicable regulations and
that the markings correspond to those authorized for the vessel;

f) determine, to the extent possible, whether the fish on board was harvested in
accordance with the applicable authorizations;

g)  examine the fish, including by sampling, to determine its quantity and composition.
In doing so, inspectors may open containers where the fish has been pre-packed and
move the catch or containers to ascertain the integrity of fish holds. Such
examination may include inspections of product type and determination of nominal
weight;
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h)

J)

evaluate whether there is clear evidence for believing that a vessel has engaged in
IUU fishing or fishing related activities in support of such fishing;

provide the master of the vessel with the report containing the result of the
inspection, including possible measures that could be taken, to be signed by the
inspector and the master. The master’s signature on the report shall serve only as
acknowledgment of the receipt of a copy of the report. The master shall be given the
opportunity to add any comments or objection to the report, and, as appropriate, to
contact the relevant authorities of the flag State in particular where the master has
serious difficulties in understanding the content of the report. A copy of the report
shall be provided to the master; and

arrange, where necessary and possible, for translation of relevant documentation.
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Report of the results of the inspection

ANNEX C

. Inspection report no

2. Port State

. Inspecting authority

. Name of principal inspector

ID

. Port of inspection

. Commencement of inspection

YYYY

MM

DD HH

. Completion of inspection

YYyy

MM

DD HH

. Advanced notification received

Yes

o (0 (N (&N (U (AW

. Purpose(s) LAN TRX

PRO

OTH (specify)

10. Port and State and date
of last port call

YYyy

MM DD

11. Vessel name

12. Flag State

13. Type of vessel

14. International Radio Call Sign

15. Certificate of registry ID

16. IMO ship ID, if available

17. External ID , if available

18. Port of registry

19. Vessel owner(s)

20. Vessel beneficial owner(s), if
known and different from vessel
owner

21. Vessel operator(s), if different
from vessel owner

22. Vessel master name and nationality

23. Fishing master name and nationality

24, Vessel agent

25. VMS No

Yes: National

Yes: REMOs

Type:

26. Status in RFMO areas where fishing or fishing related activities have been
undertaken, including any IUU vessel listing

Vessel identifier RFMO

Flag State
status

Vessel on authorized
vessel list

Vessel on IUU
vessel list
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27. Relevant fishing authorization(s)

Identifier Issued by Validity Fishing area(s) Species Gear
28. Relevant transshipment authorization(s)
Identifier Issued by Validity
Identifier Issued by Validity
29. Transshipment information concerning donor vessels
Name Flag State ID no. Species Product Catch Quantity
form area(s)
30. Evaluation of offloaded catch (quantity)
Species | Product | Catch Quantity Quantity Difference between quantity
form area(s) declared offloaded declared and quantity
determined, if any
31. Catch retained onboard (quantity)
Species | Product | Catch Quantity Quantity Difference between quantity
form area(s) declared retained declared and quantity
determined, if any
32. Examination of logbook(s) and other | Yes No Comments
documentation
33. Compliance with applicable catch | Yes | No Comments
documentation scheme(s)
34. Compliance with applicable trade | Yes | No Comments
information scheme(s)
35. Type of gear used
36. Gear examined in Yes | No | Comments

accordance with paragraph e)

of Annex B

37. Findings by inspector(s)

38. Apparent
instrument(s)

infringement(s) noted

including reference to relevant legal
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39. Comments by the master

40. Action taken

41. Master’s signature

42. Inspector’s signature
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ANNEX D

Information systems on port State measures

In implementing this Agreement, each Party shall:
a) seek to establish computerized communication in accordance with Article 16;

b)  establish, to the extent possible, websites to publicize the list of ports designated in
accordance with Article 7 and the actions taken in accordance with the relevant provisions
of this Agreement;

c) identify, to the greatest extent possible, each inspection report by a unique reference
number starting with 3-alpha code of the port State and identification of the issuing
agency;

d) utilize, to the extent possible, the international coding system below in Annexes A and C
and translate any other coding system into the international system.

countries/territories: ISO-3166 3-alpha Country Code
species: ASFIS 3-alpha code (known as FAO 3-alpha code)
vessel types: ISSCFV code (known as FAO alpha code)
gear types: ISSCFG code (known as FAO alpha code)
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ANNEX E

Guidelines for the training of inspectors

Elements of a training programme for port State inspectors should include at least the following
areas:

1. Ethics;
2. Health, safety and security issues;
3. Applicable national laws and regulations, areas of competence and conservation and

management measures of relevant RFMOs, and applicable international law;

4. Collection, evaluation and preservation of evidence;
5. General inspection procedures such as report writing and interview techniques;
6. Analysis of information, such as logbooks, electronic documentation and vessel history

(name, ownership and flag State), required for the validation of information given by the
master of the vessel;

7. Vessel boarding and inspection, including hold inspections and calculation of vessel hold
volumes;
8. Verification and validation of information related to landings, transshipments, processing

and fish remaining onboard, including utilizing conversion factors for the various species
and products;

0. Identification of fish species, and the measurement of length and other biological
parameters;
10. Identification of vessels and gear, and techniques for the inspection and measurement of
gear;
11. Equipment and operation of VMS and other electronic tracking systems; and
12. Actions to be taken following an inspection.
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CERTIFIED TRUE COPY of the English version of the Agreement on Port State Measures to
Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing which was approved on
22 November 2009 at the Thirty-sixth Session of the FAO Conference. In accordance with the
provisions of paragraph 7 of Article XIV of the FAO Constitution, this has been certified by the
Director-General of the Organization and the Chairperson of the Conference.

Jacques Diouf Kathleen Merrigan
Director-General Chairperson of the Conference
Food and Agriculture Organization of

the United Nations
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International Covenant on Civil and Political Rights

Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A
(XXI1) of 16 December 1966, entry into force 23 March 1976, in accordance with Article 49

Preamble

The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the Charter of the United Nations,
recognition of the inherent dignity and of the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the inherent dignity of the human person,

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free
human beings enjoying civil and political freedom and freedom from fear and want can only be
achieved if conditions are created whereby everyone may enjoy his civil and political rights, as well as
his economic, social and cultural rights,

Considering the obligation of States under the Charter of the United Nations to promote universal
respect for, and observance of, human rights and freedomes,

Realizing that the individual, having duties to other individuals and to the community to which he
belongs, is under a responsibility to strive for the promotion and observance of the rights recognized
in the present Covenant,

Agree upon the following articles:

PART |
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Article 1

1. All peoples have the right of self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without
prejudice to any obligations arising out of international economic co-operation, based upon the
principle of mutual benefit, and international law. In no case may a people be deprived of its own
means of subsistence.

3. The States Parties to the present Covenant, including those having responsibility for the
administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right
of self-determination, and shall respect that right, in conformity with the provisions of the Charter of
the United Nations.

PART Il

Article 2

1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals
within its territory and subject to its jurisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.

2. Where not already provided for by existing legislative or other measures, each State Party to the
present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.

3. Each State Party to the present Covenant undertakes:
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(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have
an effective remedy, notwithstanding that the violation has been committed by persons acting in an
official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined by
competent judicial, administrative or legislative authorities, or by any other competent authority
provided for by the legal system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

Article 3

The States Parties to the present Covenant undertake to ensure the equal right of men and women
to the enjoyment of all civil and political rights set forth in the present Covenant.

Article 4

1. In time of public emergency which threatens the life of the nation and the existence of which is
officially proclaimed, the States Parties to the present Covenant may take measures derogating from
their obligations under the present Covenant to the extent strictly required by the exigencies of the
situation, provided that such measures are not inconsistent with their other obligations under
international law and do not involve discrimination solely on the ground of race, colour, sex,
language, religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraphs | and 2), 11, 15, 16 and 18 may be made under this
provision.

3. Any State Party to the present Covenant availing itself of the right of derogation shall immediately
inform the other States Parties to the present Covenant, through the intermediary of the Secretary-
General of the United Nations, of the provisions from which it has derogated and of the reasons by
which it was actuated. A further communication shall be made, through the same intermediary, on
the date on which it terminates such derogation.
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Article 5

1. Nothing in the present Covenant may be interpreted as implying for any State, group or person
any right to engage in any activity or perform any act aimed at the destruction of any of the rights
and freedoms recognized herein or at their limitation to a greater extent than is provided for in the
present Covenant.

2. There shall be no restriction upon or derogation from any of the fundamental human rights
recognized or existing in any State Party to the present Covenant pursuant to law, conventions,
regulations or custom on the pretext that the present Covenant does not recognize such rights or
that it recognizes them to a lesser extent.

PART Il

Article 6

1. Every human being has the inherent right to life. This right shall be protected by law. No one shall
be arbitrarily deprived of his life.

2. In countries which have not abolished the death penalty, sentence of death may be imposed only
for the most serious crimes in accordance with the law in force at the time of the commission of the
crime and not contrary to the provisions of the present Covenant and to the Convention on the
Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out pursuant
to a final judgement rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this
article shall authorize any State Party to the present Covenant to derogate in any way from any
obligation assumed under the provisions of the Convention on the Prevention and Punishment of the
Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence.
Amnesty, pardon or commutation of the sentence of death may be granted in all cases.
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5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years of
age and shall not be carried out on pregnant women.

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment
by any State Party to the present Covenant.

Article 7

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In
particular, no one shall be subjected without his free consent to medical or scientific
experimentation.

Article 8

1. No one shall be held in slavery; slavery and the slave-trade in all their forms shall be prohibited.

2. No one shall be held in servitude.

(a) No one shall be required to perform forced or compulsory labour;

(b) Paragraph 3 (a) shall not be held to preclude, in countries where imprisonment with hard labour
may be imposed as a punishment for a crime, the performance of hard labour in pursuance of a
sentence to such punishment by a competent court;

(c) For the purpose of this paragraph the term "forced or compulsory labour" shall not include:

(i) Any work or service, not referred to in subparagraph (b), normally required of a person who is
under detention in consequence of a lawful order of a court, or of a person during conditional
release from such detention;
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(ii) Any service of a military character and, in countries where conscientious objection is recognized,
any national service required by law of conscientious objectors;

(iii) Any service exacted in cases of emergency or calamity threatening the life or well-being of the
community;

(iv) Any work or service which forms part of normal civil obligations.

Article 9

1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and
shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or
other officer authorized by law to exercise judicial power and shall be entitled to trial within a
reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be
detained in custody, but release may be subject to guarantees to appear for trial, at any other stage
of the judicial proceedings, and, should occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay on the lawfulness of his detention
and order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to
compensation.

Article 10
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1. All persons deprived of their liberty shall be treated with humanity and with respect for the
inherent dignity of the human person.

(a) Accused persons shall, save in exceptional circumstances, be segregated from convicted persons
and shall be subject to separate treatment appropriate to their status as unconvicted persons;

(b) Accused juvenile persons shall be separated from adults and brought as speedily as possible for
adjudication.

3. The penitentiary system shall comprise treatment of prisoners the essential aim of which shall be
their reformation and social rehabilitation. Juvenile offenders shall be segregated from adults and be
accorded treatment appropriate to their age and legal status.

Article 11

No one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation. Article
12

1. Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty
of movement and freedom to choose his residence.

2. Everyone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions except those which are
provided by law, are necessary to protect national security, public order (ordre public), public health
or morals or the rights and freedoms of others, and are consistent with the other rights recognized in
the present Covenant.
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4. No one shall be arbitrarily deprived of the right to enter his own country.

Article 13

An alien lawfully in the territory of a State Party to the present Covenant may be expelled therefrom
only in pursuance of a decision reached in accordance with law and shall, except where compelling
reasons of national security otherwise require, be allowed to submit the reasons against his
expulsion and to have his case reviewed by, and be represented for the purpose before, the
competent authority or a person or persons especially designated by the competent authority.

Article 14

1. All persons shall be equal before the courts and tribunals. In the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair
and public hearing by a competent, independent and impartial tribunal established by law. The press
and the public may be excluded from all or part of a trial for reasons of morals, public order (ordre
public) or national security in a democratic society, or when the interest of the private lives of the
parties so requires, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice; but any judgement rendered
in a criminal case or in a suit at law shall be made public except where the interest of juvenile
persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship of
children.

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until
proved guilty according to law.

3. In the determination of any criminal charge against him, everyone shall be entitled to the following
minimum guarantees, in full equality: (a) To be informed promptly and in detail in a language which
he understands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence and to communicate with
counsel of his own choosing;

(c) To be tried without undue delay;
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(d) To be tried in his presence, and to defend himself in person or through legal assistance of his own
choosing; to be informed, if he does not have legal assistance, of this right; and to have legal
assistance assigned to him, in any case where the interests of justice so require, and without
payment by him in any such case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;

(f) To have the free assistance of an interpreter if he cannot understand or speak the language used
in court;

(g) Not to be compelled to testify against himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take account of their age and
the desirability of promoting their rehabilitation. 5. Everyone convicted of a crime shall have the right
to his conviction and sentence being reviewed by a higher tribunal according to law.

6. When a person has by a final decision been convicted of a criminal offence and when subsequently
his conviction has been reversed or he has been pardoned on the ground that a new or newly
discovered fact shows conclusively that there has been a miscarriage of justice, the person who has
suffered punishment as a result of such conviction shall be compensated according to law, unless it is
proved that the non-disclosure of the unknown fact in time is wholly or partly attributable to him.

7. No one shall be liable to be tried or punished again for an offence for which he has already been
finally convicted or acquitted in accordance with the law and penal procedure of each country.

Article 15

1. No one shall be held guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence, under national or international law, at the time when it was
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time
when the criminal offence was committed. If, subsequent to the commission of the offence,
provision is made by law for the imposition of the lighter penalty, the offender shall benefit thereby.
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2. Nothing in this article shall prejudice the trial and punishment of any person for any act or
omission which, at the time when it was committed, was criminal according to the general principles
of law recognized by the community of nations.

Article 16

Everyone shall have the right to recognition everywhere as a person before the law.

Article 17

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks.

Article 18

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall
include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually
or in community with others and in public or private, to manifest his religion or belief in worship,
observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion
or belief of his choice.

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others.
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4. The States Parties to the present Covenant undertake to have respect for the liberty of parents
and, when applicable, legal guardians to ensure the religious and moral education of their children in
conformity with their own convictions.

Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing
or in print, in the form of art, or through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties
and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as
are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public), or of public health or
morals.

Article 20

1. Any propaganda for war shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence shall be prohibited by law.

Article 21
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The right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise of
this right other than those imposed in conformity with the law and which are necessary in a
democratic society in the interests of national security or public safety, public order (ordre public),
the protection of public health or morals or the protection of the rights and freedoms of others.

Article 22

1. Everyone shall have the right to freedom of association with others, including the right to form and
join trade unions for the protection of his interests.

2. No restrictions may be placed on the exercise of this right other than those which are prescribed
by law and which are necessary in a democratic society in the interests of national security or public
safety, public order (ordre public), the protection of public health or morals or the protection of the
rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on
members of the armed forces and of the police in their exercise of this right.

3. Nothing in this article shall authorize States Parties to the International Labour Organisation
Convention of 1948 concerning Freedom of Association and Protection of the Right to Organize to
take legislative measures which would prejudice, or to apply the law in such a manner as to
prejudice, the guarantees provided for in that Convention.

Article 23

1. The family is the natural and fundamental group unit of society and is entitled to protection by
society and the State.

2. The right of men and women of marriageable age to marry and to found a family shall be
recognized.

3. No marriage shall be entered into without the free and full consent of the intending spouses.
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4. States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and
responsibilities of spouses as to marriage, during marriage and at its dissolution. In the case of
dissolution, provision shall be made for the necessary protection of any children.

Article 24

1. Every child shall have, without any discrimination as to race, colour, sex, language, religion,
national or social origin, property or birth, the right to such measures of protection as are required
by his status as a minor, on the part of his family, society and the State.

2. Every child shall be registered immediately after birth and shall have a name.

3. Every child has the right to acquire a nationality.

Article 25

Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in
article 2 and without unreasonable restrictions:

(a) To take part in the conduct of public affairs, directly or through freely chosen representatives;

(b) To vote and to be elected at genuine periodic elections which shall be by universal and equal
suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the
electors;

(c) To have access, on general terms of equality, to public service in his country.

Article 26

All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all
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persons equal and effective protection against discrimination on any ground such as race, colour,
sex, language, religion, political or other opinion, national or social origin, property, birth or other
status.

Article 27

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such
minorities shall not be denied the right, in community with the other members of their group, to
enjoy their own culture, to profess and practise their own religion, or to use their own language.

PART IV

Article 28

1. There shall be established a Human Rights Committee (hereafter referred to in the present
Covenant as the Committee). It shall consist of eighteen members and shall carry out the functions
hereinafter provided.

2. The Committee shall be composed of nationals of the States Parties to the present Covenant who
shall be persons of high moral character and recognized competence in the field of human rights,
consideration being given to the usefulness of the participation of some persons having legal
experience.

3. The members of the Committee shall be elected and shall serve in their personal capacity.

Article 29

1. The members of the Committee shall be elected by secret ballot from a list of persons possessing
the qualifications prescribed in article 28 and nominated for the purpose by the States Parties to the
present Covenant.
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2. Each State Party to the present Covenant may nominate not more than two persons. These
persons shall be nationals of the nominating State.

3. A person shall be eligible for renomination.

Article 30

1. The initial election shall be held no later than six months after the date of the entry into force of
the present Covenant.

2. At least four months before the date of each election to the Committee, other than an election to
fill a vacancy declared in accordance with article 34, the Secretary-General of the United Nations
shall address a written invitation to the States Parties to the present Covenant to submit their
nominations for membership of the Committee within three months.

3. The Secretary-General of the United Nations shall prepare a list in alphabetical order of all the
persons thus nominated, with an indication of the States Parties which have nominated them, and
shall submit it to the States Parties to the present Covenant no later than one month before the date
of each election.

4. Elections of the members of the Committee shall be held at a meeting of the States Parties to the
present Covenant convened by the Secretary General of the United Nations at the Headquarters of
the United Nations. At that meeting, for which two thirds of the States Parties to the present
Covenant shall constitute a quorum, the persons elected to the Committee shall be those nominees
who obtain the largest number of votes and an absolute majority of the votes of the representatives
of States Parties present and voting.

Article 31

1. The Committee may not include more than one national of the same State.
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2. In the election of the Committee, consideration shall be given to equitable geographical
distribution of membership and to the representation of the different forms of civilization and of the
principal legal systems.

Article 32

1. The members of the Committee shall be elected for a term of four years. They shall be eligible for
re-election if renominated. However, the terms of nine of the members elected at the first election
shall expire at the end of two years; immediately after the first election, the names of these nine
members shall be chosen by lot by the Chairman of the meeting referred to in article 30, paragraph
4. 2. Elections at the expiry of office shall be held in accordance with the preceding articles of this
part of the present Covenant.

Article 33

1. If, in the unanimous opinion of the other members, a member of the Committee has ceased to
carry out his functions for any cause other than absence of a temporary character, the Chairman of
the Committee shall notify the Secretary-General of the United Nations, who shall then declare the
seat of that member to be vacant.

2. In the event of the death or the resignation of a member of the Committee, the Chairman shall
immediately notify the Secretary-General of the United Nations, who shall declare the seat vacant
from the date of death or the date on which the resignation takes effect.

Article 34

1. When a vacancy is declared in accordance with article 33 and if the term of office of the member
to be replaced does not expire within six months of the declaration of the vacancy, the Secretary-
General of the United Nations shall notify each of the States Parties to the present Covenant, which
may within two months submit nominations in accordance with article 29 for the purpose of filling
the vacancy.

2. The Secretary-General of the United Nations shall prepare a list in alphabetical order of the
persons thus nominated and shall submit it to the States Parties to the present Covenant. The
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election to fill the vacancy shall then take place in accordance with the relevant provisions of this
part of the present Covenant.

3. A member of the Committee elected to fill a vacancy declared in accordance with article 33 shall
hold office for the remainder of the term of the member who vacated the seat on the Committee
under the provisions of that article.

Article 35

The members of the Committee shall, with the approval of the General Assembly of the United
Nations, receive emoluments from United Nations resources on such terms and conditions as the
General Assembly may decide, having regard to the importance of the Committee's responsibilities.

Article 36

The Secretary-General of the United Nations shall provide the necessary staff and facilities for the
effective performance of the functions of the Committee under the present Covenant.

Article 37

1. The Secretary-General of the United Nations shall convene the initial meeting of the Committee at
the Headquarters of the United Nations.

2. After its initial meeting, the Committee shall meet at such times as shall be provided in its rules of
procedure.

3. The Committee shall normally meet at the Headquarters of the United Nations or at the United
Nations Office at Geneva.

Article 38
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Every member of the Committee shall, before taking up his duties, make a solemn declaration in
open committee that he will perform his functions impartially and conscientiously.

Article 39

1. The Committee shall elect its officers for a term of two years. They may be re-elected.

2. The Committee shall establish its own rules of procedure, but these rules shall provide, inter alia,
that:

(a) Twelve members shall constitute a quorum;

(b) Decisions of the Committee shall be made by a majority vote of the members present.

Article 40

1. The States Parties to the present Covenant undertake to submit reports on the measures they
have adopted which give effect to the rights recognized herein and on the progress made in the
enjoyment of those rights: (a) Within one year of the entry into force of the present Covenant for the
States Parties concerned;

(b) Thereafter whenever the Committee so requests.

2. All reports shall be submitted to the Secretary-General of the United Nations, who shall transmit
them to the Committee for consideration. Reports shall indicate the factors and difficulties, if any,
affecting the implementation of the present Covenant.

3. The Secretary-General of the United Nations may, after consultation with the Committee, transmit
to the specialized agencies concerned copies of such parts of the reports as may fall within their field
of competence.

Annex 252



4. The Committee shall study the reports submitted by the States Parties to the present Covenant. It
shall transmit its reports, and such general comments as it may consider appropriate, to the States
Parties. The Committee may also transmit to the Economic and Social Council these comments along
with the copies of the reports it has received from States Parties to the present Covenant.

5. The States Parties to the present Covenant may submit to the Committee observations on any
comments that may be made in accordance with paragraph 4 of this article.

Article 41

1. A State Party to the present Covenant may at any time declare under this article that it recognizes
the competence of the Committee to receive and consider communications to the effect that a State
Party claims that another State Party is not fulfilling its obligations under the present Covenant.
Communications under this article may be received and considered only if submitted by a State Party
which has made a declaration recognizing in regard to itself the competence of the Committee. No
communication shall be received by the Committee if it concerns a State Party which has not made
such a declaration. Communications received under this article shall be dealt with in accordance with
the following procedure:

(a) If a State Party to the present Covenant considers that another State Party is not giving effect to
the provisions of the present Covenant, it may, by written communication, bring the matter to the
attention of that State Party. Within three months after the receipt of the communication the
receiving State shall afford the State which sent the communication an explanation, or any other
statement in writing clarifying the matter which should include, to the extent possible and pertinent,
reference to domestic procedures and remedies taken, pending, or available in the matter;

(b) If the matter is not adjusted to the satisfaction of both States Parties concerned within six months
after the receipt by the receiving State of the initial communication, either State shall have the right
to refer the matter to the Committee, by notice given to the Committee and to the other State;

(c) The Committee shall deal with a matter referred to it only after it has ascertained that all available
domestic remedies have been invoked and exhausted in the matter, in conformity with the generally
recognized principles of international law. This shall not be the rule where the application of the
remedies is unreasonably prolonged;

(d) The Committee shall hold closed meetings when examining communications under this article;
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(e) Subject to the provisions of subparagraph (c), the Committee shall make available its good offices
to the States Parties concerned with a view to a friendly solution of the matter on the basis of
respect for human rights and fundamental freedoms as recognized in the present Covenant;

(f) In any matter referred to it, the Committee may call upon the States Parties concerned, referred
to in subparagraph (b), to supply any relevant information;

(g) The States Parties concerned, referred to in subparagraph (b), shall have the right to be
represented when the matter is being considered in the Committee and to make submissions orally
and/or in writing;

(h) The Committee shall, within twelve months after the date of receipt of notice under
subparagraph (b), submit a report:

(i) If a solution within the terms of subparagraph (e) is reached, the Committee shall confine its
report to a brief statement of the facts and of the solution reached;

(i) If a solution within the terms of subparagraph (e) is not reached, the Committee shall confine its
report to a brief statement of the facts; the written submissions and record of the oral submissions
made by the States Parties concerned shall be attached to the report. In every matter, the report
shall be communicated to the States Parties concerned.

2. The provisions of this article shall come into force when ten States Parties to the present Covenant
have made declarations under paragraph | of this article. Such declarations shall be deposited by the
States Parties with the Secretary-General of the United Nations, who shall transmit copies thereof to
the other States Parties. A declaration may be withdrawn at any time by notification to the Secretary-
General. Such a withdrawal shall not prejudice the consideration of any matter which is the subject
of a communication already transmitted under this article; no further communication by any State
Party shall be received after the notification of withdrawal of the declaration has been received by
the Secretary-General, unless the State Party concerned has made a new declaration.

Article 42

Annex 252



(a) If a matter referred to the Committee in accordance with article 41 is not resolved to the
satisfaction of the States Parties concerned, the Committee may, with the prior consent of the States
Parties concerned, appoint an ad hoc Conciliation Commission (hereinafter referred to as the
Commission). The good offices of the Commission shall be made available to the States Parties
concerned with a view to an amicable solution of the matter on the basis of respect for the present
Covenant;

(b) The Commission shall consist of five persons acceptable to the States Parties concerned. If the
States Parties concerned fail to reach agreement within three months on all or part of the
composition of the Commission, the members of the Commission concerning whom no agreement
has been reached shall be elected by secret ballot by a two-thirds majority vote of the Committee
from among its members.

2. The members of the Commission shall serve in their personal capacity. They shall not be nationals
of the States Parties concerned, or of a State not Party to the present Covenant, or of a State Party
which has not made a declaration under article 41.

3. The Commission shall elect its own Chairman and adopt its own rules of procedure.

4. The meetings of the Commission shall normally be held at the Headquarters of the United Nations
or at the United Nations Office at Geneva. However, they may be held at such other convenient
places as the Commission may determine in consultation with the Secretary-General of the United
Nations and the States Parties concerned.

5. The secretariat provided in accordance with article 36 shall also service the commissions
appointed under this article.

6. The information received and collated by the Committee shall be made available to the
Commission and the Commission may call upon the States Parties concerned to supply any other
relevant information.
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7. When the Commission has fully considered the matter, but in any event not later than twelve
months after having been seized of the matter, it shall submit to the Chairman of the Committee a
report for communication to the States Parties concerned:

(a) If the Commission is unable to complete its consideration of the matter within twelve months, it
shall confine its report to a brief statement of the status of its consideration of the matter;

(b) If an amicable solution to the matter on tie basis of respect for human rights as recognized in the
present Covenant is reached, the Commission shall confine its report to a brief statement of the facts
and of the solution reached;

(c) If a solution within the terms of subparagraph (b) is not reached, the Commission's report shall
embody its findings on all questions of fact relevant to the issues between the States Parties
concerned, and its views on the possibilities of an amicable solution of the matter. This report shall
also contain the written submissions and a record of the oral submissions made by the States Parties
concerned;

(d) If the Commission's report is submitted under subparagraph (c), the States Parties concerned
shall, within three months of the receipt of the report, notify the Chairman of the Committee
whether or not they accept the contents of the report of the Commission.

8. The provisions of this article are without prejudice to the responsibilities of the Committee under
article 41.

9. The States Parties concerned shall share equally all the expenses of the members of the
Commission in accordance with estimates to be provided by the Secretary-General of the United
Nations.

10. The Secretary-General of the United Nations shall be empowered to pay the expenses of the
members of the Commission, if necessary, before reimbursement by the States Parties concerned, in
accordance with paragraph 9 of this article.

Article 43
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The members of the Committee, and of the ad hoc conciliation commissions which may be appointed
under article 42, shall be entitled to the facilities, privileges and immunities of experts on mission for
the United Nations as laid down in the relevant sections of the Convention on the Privileges and
Immunities of the United Nations.

Article 44

The provisions for the implementation of the present Covenant shall apply without prejudice to the
procedures prescribed in the field of human rights by or under the constituent instruments and the
conventions of the United Nations and of the specialized agencies and shall not prevent the States
Parties to the present Covenant from having recourse to other procedures for settling a dispute in
accordance with general or special international agreements in force between them.

Article 45

The Committee shall submit to the General Assembly of the United Nations, through the Economic
and Social Council, an annual report on its activities.

PART V

Article 46

Nothing in the present Covenant shall be interpreted as impairing the provisions of the Charter of the
United Nations and of the constitutions of the specialized agencies which define the respective
responsibilities of the various organs of the United Nations and of the specialized agencies in regard
to the matters dealt with in the present Covenant.

Article 47

Nothing in the present Covenant shall be interpreted as impairing the inherent right of all peoples to
enjoy and utilize fully and freely their natural wealth and resources.
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PART VI

Article 48

1. The present Covenant is open for signature by any State Member of the United Nations or
member of any of its specialized agencies, by any State Party to the Statute of the International Court
of Justice, and by any other State which has been invited by the General Assembly of the United
Nations to become a Party to the present Covenant.

2. The present Covenant is subject to ratification. Instruments of ratification shall be deposited with
the Secretary-General of the United Nations.

3. The present Covenant shall be open to accession by any State referred to in paragraph 1 of this
article.

4. Accession shall be effected by the deposit of an instrument of accession with the Secretary-
General of the United Nations.

5. The Secretary-General of the United Nations shall inform all States which have signed this
Covenant or acceded to it of the deposit of each instrument of ratification or accession.

Article 49

1. The present Covenant shall enter into force three months after the date of the deposit with the
Secretary-General of the United Nations of the thirty-fifth instrument of ratification or instrument of
accession.

2. For each State ratifying the present Covenant or acceding to it after the deposit of the thirty-fifth
instrument of ratification or instrument of accession, the present Covenant shall enter into force
three months after the date of the deposit of its own instrument of ratification or instrument of
accession.
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Article 50

The provisions of the present Covenant shall extend to all parts of federal States without any
limitations or exceptions.

Article 51

1. Any State Party to the present Covenant may propose an amendment and file it with the
Secretary-General of the United Nations. The Secretary-General of the United Nations shall
thereupon communicate any proposed amendments to the States Parties to the present Covenant
with a request that they notify him whether they favour a conference of States Parties for the
purpose of considering and voting upon the proposals. In the event that at least one third of the
States Parties favours such a conference, the Secretary-General shall convene the conference under
the auspices of the United Nations. Any amendment adopted by a majority of the States Parties
present and voting at the conference shall be submitted to the General Assembly of the United
Nations for approval.

2. Amendments shall come into force when they have been approved by the General Assembly of the
United Nations and accepted by a two-thirds majority of the States Parties to the present Covenant
in accordance with their respective constitutional processes. 3. When amendments come into force,
they shall be binding on those States Parties which have accepted them, other States Parties still
being bound by the provisions of the present Covenant and any earlier amendment which they have
accepted.

Article 52

1. Irrespective of the notifications made under article 48, paragraph 5, the Secretary-General of the
United Nations shall inform all States referred to in paragraph | of the same article of the following
particulars:

(a) Signatures, ratifications and accessions under article 48;

(b) The date of the entry into force of the present Covenant under article 49 and the date of the
entry into force of any amendments under article 51.
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Article 53

1. The present Covenant, of which the Chinese, English, French, Russian and Spanish texts are equally
authentic, shall be deposited in the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit certified copies of the present
Covenant to all States referred to in article 48.
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Universal Declaration of Human Rights
Preamble

Whereas recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice
and peace in the world,

Whereas disregard and contempt for human rights have resulted in barbarous
acts which have outraged the conscience of mankind, and the advent of a world
in which human beings shall enjoy freedom of speech and belief and freedom
from fear and want has been proclaimed as the highest aspiration of the common
people,

Whereas it is essential, if man is not to be compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights should be
protected by the rule of law,

Whereas it is essential to promote the development of friendly relations between
nations,

Whereas the peoples of the United Nations have in the Charter reaffirmed their
faith in fundamental human rights, in the dignity and worth of the human person
and in the equal rights of men and women and have determined to promote
social progress and better standards of life in larger freedom,

Whereas Member States have pledged themselves to achieve, in cooperation
with the United Nations, the promotion of universal respect for and observance of
human rights and fundamental freedoms,

Whereas a common understanding of these rights and freedoms is of the
greatest importance for the full realization of this pledge,

Now, therefore,

The General Assembly,

Proclaims this Universal Declaration of Human Rights as a common standard of
achievement for all peoples and all nations, to the end that every individual and

every organ of society, keeping this Declaration constantly in mind, shall strive by
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teaching and education to promote respect for these rights and freedoms and by
progressive measures, national and international, to secure their universal and
effective recognition and observance, both among the peoples of Member States

themselves and among the peoples of territories under their jurisdiction.
Article |

All human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one another in a

spirit of brotherhood.
Article 2

Everyone is entitled to all the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.
Furthermore, no distinction shall be made on the basis of the political,
jurisdictional or international status of the country or territory to which a person
belongs, whether it be independent, trust, non-self-governing or under any other

limitation of sovereignty.

Article 3

Everyone has the right to life, liberty and security of person.
Article 4

No one shall be held in slavery or servitude; slavery and the slave trade shall be

prohibited in all their forms.
Article 5

No one shall be subjected to torture or to cruel, inhuman or degrading treatment

or punishment.

Annex 253



Article 6

Everyone has the right to recognition everywhere as a person before the law.

Article 7

All are equal before the law and are entitled without any discrimination to equal
protection of the law. All are entitled to equal protection against any
discrimination in violation of this Declaration and against any incitement to such

discrimination.

Article 8

Everyone has the right to an effective remedy by the competent national tribunals

for acts violating the fundamental rights granted him by the constitution or by law.

Article 9

No one shall be subjected to arbitrary arrest, detention or exile.

Article 10

Everyone is entitled in full equality to a fair and public hearing by an independent
and impartial tribunal, in the determination of his rights and obligations and of any

criminal charge against him.

Article 11

1. Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to law in a public trial at which he
has had all the guarantees necessary for his defence.

2. No one shall be held guilty of any penal offence on account of any act or
omission which did not constitute a penal offence, under national or

international law, at the time when it was committed. Nor shall a heavier
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penalty be imposed than the one that was applicable at the time the penal

offence was committed.

Article 12

No one shall be subjected to arbitrary interference with his privacy, family, home
or correspondence, nor to attacks upon his honour and reputation. Everyone has

the right to the protection of the law against such interference or attacks.

Article 13

1. Everyone has the right to freedom of movement and residence within the
borders of each State.
2. Everyone has the right to leave any country, including his own, and to

return to his country.

Article 14

1. Everyone has the right to seek and to enjoy in other countries asylum from
persecution.

2. This right may not be invoked in the case of prosecutions genuinely
arising from non-political crimes or from acts contrary to the purposes and

principles of the United Nations.

Article 15

1. Everyone has the right to a nationality.
2. No one shall be arbitrarily deprived of his nationality nor denied the right to

change his nationality.

Article 16
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1. Men and women of full age, without any limitation due to race, nationality
or religion, have the right to marry and to found a family. They are entitled
to equal rights as to marriage, during marriage and at its dissolution.

2. Marriage shall be entered into only with the free and full consent of the
intending spouses.

3. The family is the natural and fundamental group unit of society and is

entitled to protection by society and the State.
Article 17

1. Everyone has the right to own property alone as well as in association with
others.

2. No one shall be arbitrarily deprived of his property.
Article 18

Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief in

teaching, practice, worship and observance.
Article 19

Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart

information and ideas through any media and regardless of frontiers.
Article 20

1. Everyone has the right to freedom of peaceful assembly and association.

2. No one may be compelled to belong to an association.

Article 21
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1. Everyone has the right to take part in the government of his country,
directly or through freely chosen representatives.

2. Everyone has the right to equal access to public service in his country.

3. The will of the people shall be the basis of the authority of government;
this will shall be expressed in periodic and genuine elections which shall
be by universal and equal suffrage and shall be held by secret vote or by

equivalent free voting procedures.

Article 22

Everyone, as a member of society, has the right to social security and is entitled
to realization, through national effort and international co-operation and in

accordance with the organization and resources of each State, of the economic,
social and cultural rights indispensable for his dignity and the free development

of his personality.

Article 23

1. Everyone has the right to work, to free choice of employment, to just and
favourable conditions of work and to protection against unemployment.

2. Everyone, without any discrimination, has the right to equal pay for equal
work.

3. Everyone who works has the right to just and favourable remuneration
ensuring for himself and his family an existence worthy of human dignity,
and supplemented, if necessary, by other means of social protection.

4. Everyone has the right to form and to join trade unions for the protection of

his interests.

Article 24

Everyone has the right to rest and leisure, including reasonable limitation of

working hours and periodic holidays with pay.
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Article 25

1.

Everyone has the right to a standard of living adequate for the health and
well-being of himself and of his family, including food, clothing, housing
and medical care and necessary social services, and the right to security
in the event of unemployment, sickness, disability, widowhood, old age or
other lack of livelihood in circumstances beyond his control.

Motherhood and childhood are entitled to special care and assistance. All
children, whether born in or out of wedlock, shall enjoy the same social

protection.

Article 26

1.

Everyone has the right to education. Education shall be free, at least in the
elementary and fundamental stages. Elementary education shall be
compulsory. Technical and professional education shall be made
generally available and higher education shall be equally accessible to all
on the basis of merit.

Education shall be directed to the full development of the human
personality and to the strengthening of respect for human rights and
fundamental freedoms. It shall promote understanding, tolerance and
friendship among all nations, racial or religious groups, and shall further
the activities of the United Nations for the maintenance of peace.

Parents have a prior right to choose the kind of education that shall be

given to their children.

Article 27

1.

Everyone has the right freely to participate in the cultural life of the
community, to enjoy the arts and to share in scientific advancement and

its benefits.
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2. Everyone has the right to the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is the

author.
Article 28

Everyone is entitled to a social and international order in which the rights and

freedoms set forth in this Declaration can be fully realized.
Article 29

1. Everyone has duties to the community in which alone the free and full
development of his personality is possible.

2. In the exercise of his rights and freedoms, everyone shall be subject only
to such limitations as are determined by law solely for the purpose of
securing due recognition and respect for the rights and freedoms of others
and of meeting the just requirements of morality, public order and the
general welfare in a democratic society.

3. These rights and freedoms may in no case be exercised contrary to the

purposes and principles of the United Nations.
Article 30

Nothing in this Declaration may be interpreted as implying for any State, group or
person any right to engage in any activity or to perform any act aimed at the

destruction of any of the rights and freedoms set forth herein.
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