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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JASON KIRSCHENBAUM, et al., ;
Plaintiffs, ;
V. ; 08-cv-1814 (RCL)
ISLAMIC REPUBLIC OF IRAN, et al., ;
Defendants. ;
)
OPINION AND ORDER

L INTRODUCTION

This action arises from the December 1, 2001 suicide bombing on Ben Yehuda Street in
Jerusalem by members of the terrorist organization Hamas.'! The attack killed 20 individuals and
wounded over one-hundred others, including Jason Kirschenbaum, a United States citizen
studying abroad in Israel at the time. Plaintiffs to this action include Jason, his parents, and his
siblings. These same plaintiffs have previously brought suit against defendants Islamic Republic
of Iran (“Iran”) and the Iranian Ministry of Information and Security (“MOIS™) pursuant to the
former “state-sponsored terrorism”™ exception to the Foreign Sovereign Immunities Act
(“FSIA”), which, at the time of that suit, was codified at 28 U.S.C. § 1605(a)(7). In that case,
this Court found defendants—who provided regular support to Hamas during the period
surrounding the Ben Yehuda Street bombing—Iegally responsible for the attack that left Jason
severely injured and emotionally traumatized, and awarded plaintiffs a total of $13.75 million in

compensatory damages. Kirschenbaum v. Islamic Republic of Iran, 572 F. Supp. 2d 200, 212-14

" Throughout this opinion, references to “Hamas” refer to “Harakat al-Muqawama al-Islamiyya, the jihadist
Palestinian militia” generally known by that name. Sisso v. Islamic Republic of Iran, 448 F. Supp. 2d 76, 79
(D.D.C. 2006).
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(D.D.C. 2008) (“Kirschenbaum I’). Plaintiffs also sought punitive damages, but the Court
denied that request as unavailable under then-applicable law. Id. at 214.

Prior to the Court’s entry of judgment Kirschenbaum I, Congress passed the National
Defense Authorization Act for Fiscal Year 2008 (“NDAA?™), which repealed § 1605(a)(7) and
replaced it with a new state-sponsored terrorism exception. Pub. L. No. 110-181, § 1083, 122
Stat. 3, 338—44 (2008). This new exception, codified at 28 U.S.C. § 1605A, “creat[ed] a federal
right of action against foreign states, for which punitive damages may be awarded.” Inre
Islamic Republic of Iran Terrorism Litig., 659 F. Supp. 2d 31, 40 (D.D.C. 2009) (citing Simon v.
Republic of Iraq, 529 F.3d 1187, 1190 (D.C. Cir. 2008) (“In re Terrorism Litig.”). The NDAA
also permits plaintiffs to have § 1605A retroactively applied in certain circumstances. /d. at 62—
63. Plaintiffs here—the same plaintiffs as in Kirschenbaum I—seek to invoke the additional
remedies provided by this new state-sponsored terrorism exception through the retroactive
procedures outlined in the NDAA. For the reasons set forth below, the Court finds that plaintiffs
have sufficiently established their right to relief under § 1605A.

IL. PROCEDURAL HISTORY

A. Kirschenbaum I

Plaintiffs filed their first action against defendants pursuant to § 1605(a)(7) in 2003.
Kirschenbaum I, 572 F. Supp. 2d at 204. The state-sponsored terrorism exception, as written at
that time, was “merely a jurisdiction-conferring provision that d[id] not otherwise provide a
cause of action . . . . [but] act[ed] as a pass-through to substantive causes of action . . . that may
exist in federal, state or international law.” Id. at 209-10 (internal quotations and citations
omitted). The Kirschenbaum I Complaint, in accordance with then-standard practice, set forth

state law claims for battery and intentional infliction of emotional distress. /d. at 210.
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The Court in Kirschenbaum I held a hearing to receive evidence supporting plaintifts’
claims on January 3, 2008. At that hearing, plaintiffs testified about the Ben Yehuda Street
bombing and subsequent events, and the Court received documentary evidence substantiating
plaintiffs’ claims. /d. at 204. Based on the evidence presented, the Court made numerous
findings of fact, see generally Kirschenbaum I, 572 F. Supp. 2d at 204—08, and ultimately
determined that, under New York law, “defendants’ actions proximately caused the severe injury
of Jason Kirschenbaum and the subsequent emotional distress experienced by Jason, his father,
mother, brothers and sister . . . . [and] conclude[d] that plaintiffs . . . established their claims or
right to relief by evidence satisfactory to the court.” /d. at 212 (internal quotations omitted).
Based on these findings, the Court awarded Jason Kirschenbaum $5 million, each of his
parents—Isabelle and Martin Kirschenbaum—3$2.5 million, and each of his siblings—Danielle
Teitlebaum, Joshua Kirschenbaum and David Kirschenbaum—$1.25 million. /d. at 213-14.
The Court then denied the parties’ request for punitive damages, as such damages “were not
available against foreign states” under prevailing law. /d. at 214.

B. This Action

Plaintiffs filed this suit in October of 2008, not long after final judgment was entered in
Kirschenbaum I. Complaint, Oct. 17, 2008 [3]. In their Complaint, plaintiffs allege four causes
of action: extrajudicial killing under § 1605A, extrajudicial killing under federal common law,
battery under New York law on behalf of Jason Kirschenbaum, and intentional infliction of
emotional distress under New York law on behalf of all plaintiffs. /d. at 49 21-35. In support of
these claims, plaintiffs allege that “Iran and MOIS have knowingly provided material support
and substantial assistance to Hamas . . . in their terrorist activities, including the extrajudicial

killings,” and that the suicide bombing on Ben Yehuda Street in 2001 “was a foreseeable
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consequence of such agreement, support and assistance, as were consequent personal injuries to
Plaintiffs.” Id. at § 14. Plaintiffs seek an award of $70 million in compensatory damages and
$300 million in punitive damages. Id. at 8.

Plaintiffs served copies of the relevant court papers, and the necessary translations, by
diplomatic channels through the U.S. Department of State, as authorized by 28 U.S.C. §
1608(a)(4). The diplomatic note submitted to the Court, as mandated by that provision, states
that service of the court papers was effective on June 1, 2010, thus setting the due date for
defendants’ response on August 2, 2010. See id. at § 1608(d) (stating that defendants “shall
serve an answer or other responsive pleading . . . within sixty days after service has been made™).
After defendants failed to respond or otherwise appear, the Clerk of the Court entered default on
their behalf in early November. Clerk’s Entry of Default, Nov. 2, 2010 [23]. Plaintiffs then
moved the Court for entry of default judgment, and asked the Court to take judicial notice of the
evidence and findings in Kirschenbaum 1. Motion for Default Judgment, Nov. 13, 2010 [25].
Based on that motion, the record in this case, and facts available for judicial notice, the Court
makes the following findings of fact and conclusions of law.

III.  FINDINGS OF FACT

When defendants default in FSIA actions, the law does not permit a court to simply enter
judgment without further inquiry; rather, a court must determine that the plaintifts have
“establishe[d their] claim or right to relief by evidence satisfactory to the court.” 28 U.S.C. §
1608(e); see Rimkus v. Islamic Republic of Iran,  F.Supp.2d , ,No. 08 Civ. 1615, 2010
U.S. Dist. LEXIS 120991, at *13-14 (D.D.C. Nov. 16, 2010) (holding that FSIA courts must
“inquire further before entering judgment against parties in default™) (internal quotations

omitted). In satisfaction of this statutory obligation, plaintiffs ask that the Court take judicial
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notice of the evidence and findings in Kirschenbaum I. For the reasons set forth in Beer v.
Islamic Republic of Iran, the Court will consider the evidence presented in that earlier
proceeding without requiring plaintiffs to re-present it, but will reach its own independent
findings of fact. ~ F. Supp.2d _, ;2010 U.S. Dist. LEXIS 129953, at *8-10 (D.D.C. Dec.
9, 2010) (“Beer II”).2 The Kirschenbaum I Court received substantial testimonial and
documentary evidence at the January 3, 2008 hearing. Based on that evidence the Court here
makes the following findings of fact:

Parties

Documentary evidence establishes that Jason Kirschenbaum is, and was at all times, an
American citizen domiciled in New York, Kirschenbaum I, 572 F. Supp. 2d at 204, and that he
was studying abroad in Israel at the time of the bombing on Ben Yehuda Street. /d. at 205. The
remaining plaintiffs constitute his mother and father,’ as well as his three siblings. d.

Defendant Iran “is a foreign state and has been designated a state sponsor of terrorism
pursuant to section 69(j) of the Export Administration Act of 1979, 50 U.S.C. § 2405()),
continuously since January 19, 1984, Blais v. Islamic Republic of Iran, 459 F. Supp. 2d 40, 47

(D.D.C. 2006)—well before the attack in 2001. Defendant MOIS is Iran’s secret police and

2 The Court views Kirschenbaum I and this case as companion cases to Beer v. Islamic Republic of Iran,
574 F. Supp. 2d 1 (D.D.C. 2008) (“Beer I'") and Beer Ii. Though the cases involve different events and different
plaintiffs, they otherwise share numerous similarities. First, both the Beer and Kirschenbaum cases arise out of
suicide bombings in Israel by operatives of Hamas. Second, Beer [ and Kirschenbaum [ were both brought pursuant
to former § 1605(a)(7), both continued to proceed under that provision following enactment of the NDAA, both
reached final judgment for plaintiffs, and the opinions in both were released on the same day—August 26, 2008.
Third, plaintiffs in Beer I and Kirschenbaum I both received compensatory awards, and the Court denied punitive
damages in both cases. Fourth, Beer /7 and this action were both filed on the same day, and just as the plaintiffs in
Beer Il were the same as those in Beer /, the plaintiffs in this action are the same as those in Kirschenbaum |.
Finally, plaintiffs’ counsel in this action is also counsel to plaintiffs in Beer //. Because of the numerous similarities
between Beer /1 and this action, the cases raise several identical legal issues. As a result, throughout this opinion the
Court often relies explicitly upon the analysis set forth, and conclusions reached, in the Beer /7 opinion, which was
released six days ago.

: Though Jason’s father, Martin Kirschenbaum, was alive at the time Kirschenbaum I was commenced, he
is now deceased. His widow, Jason’s mother Isabelle Kirschenbaum, thus brings suit as executrix of his estate.
Complaint at § 4.
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intelligence organization. This Court has previously characterized it as a “division of the state of
Iran,” Valore v. Islamic Republic of Iran, 700 F. Supp. 2d 52, 65 (D.D.C. 2010), and at least one
other court in this district has found that “Iran funnels much of its support to Hamas through
MOIS.” Campuzano v. Islamic Republic of Iran, 281 F. Supp. 2d 258, 262 (D.D.C. 2003).
The December 1, 2001 Suicide Bombing
The first-hand testimony of Jason Kirschenbaum establishes the following facts:
Jason Kirschenbaum was walking toward Burger King on Ben
Yehuda Street when suddenly he heard a loud explosion up the
street. Seconds later, he heard another loud explosion and was
simultaneously thrown to the ground. . . . The first bomb went off

at the end of Ben Yehuda Street, and the second went off right next
to Jason Kirschenbaum.

Kirschenbaum I, 572 F. Supp. 2d at 205. Jason’s recollection of the events is consistent with
other evidence concerning the 2001 bombings on Ben Yehuda Street. See U.S. Dep’t of State,
Patterns of Global Terrorism 2001 app. A, at 83 (2002) (“On 1 December, two suicide bombers
detonated explosives on a busy down-town pedestrian mall.”). As a result of the explosion,
Jason suffered severe injuries to his arm and leg, and also sustained emotional trauma from
graphic exposure to the bloody and devastating aftermath. Kirschenbaum I, 572 F. Supp. 2d at
205-06. In addition to Jason’s injuries, the attack killed at least 10 people and wounded 120
others. Patterns of Global Terrorism 2001, supra at app. A, at 83. Finally, documentary
evidence presented in Kirschenbaum I establishes that Hamas claimed responsibility for the
attack shortly after it occurred. 572 F. Supp. 2d at 206; see also Patterns of Global Terrorism
2001, supra at app. A, at 83 (observing that “HAMAS claimed responsibility” for the bombing).

Iranian Support for Hamas and Involvement in the 2001 Bombing

The evidence presented to the Court in Kirschenbaum I establishes that “Iran has

continuously provided material support in the form of, inter alia, funding, training, and safe
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haven to Hamas and its members so that they may undertake terrorist attacks like the one in this
action.” 572 F. Supp. 2d at 211. And numerous counts in FSTA actions brought in this district
have found equally strong connections between defendants and Hamas. See, e.g., Belkin v.
Islamic Republic of Iran, 667 F. Supp. 2d 8, 14 n.4 (D.D.C. 2009) (“Hamas . . . is an
organization that has been supported over the years by the Islamic Republic of Iran, primarily
through . . . MOIS.™); Bennett v. Islamic Republic of Iran, 604 F. Supp. 2d 152, 154 (D.D.C.
2009) (finding sufficient evidence to determine that “Iran and its MOIS provided material
support to Hamas in furtherance of its terrorist objectives™); Beer v. Islamic Republic of Iran,
574 F. Supp. 2d 1, 6 (D.D.C. 2008) (“Hamas is an organization supported by Iran.”). Moreover,
according to the U.S. Department of State, “Hamas receives some funding, weapons, and
training from Iran.” U.S. Dep’t of State, Country Reports on Terrorism 2009, Chp. 6 (2010).
This finding is entirely consistent with the State Department’s determinations at the time of the
Ben Yehuda Street bombing. See Patterns of Global Terrorism 2001, supra at app. B, at 93
(stating that Hamas “[r]eceives funding from Palestinian expatriates, Iran, and private
benefactors . . ..”). Based on this evidence, the Court determines that Iran and MOIS routinely
provided support in various forms to Hamas for their terrorist activities, and that this provision of
support directly led to the December 1, 2001 Ben Yehuda Street suicide bombing that severely
injured Jason Kirschenbaum.
IV.  CONCLUSIONS OF LAW

Based on the above findings of fact, the Court reaches the following conclusions of law:

A. Jurisdiction

Under the FSIA, “foreign states generally enjoy immunity from suit in U.S. courts.”

Bettis v. Islamic Republic of Iran, 315 F.3d 325, 329 (D.C. Cir. 2003). The state-sponsored
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terrorism exception can overcome this immunity, but only in limited circumstances where the
facts (1) justify the exercise of original jurisdiction by the Court and (2) waive defendants’
sovereign immunity so that the Court may hear the case.

The Court obtains original jurisdiction only in suits where (1) “money damages are
sought,” (2) “against a foreign state” for (3) “personal injury or death” that (4) “was caused” (5)
“by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or the provision of
material support or resources . . . for such an act.” 28 U.S.C. § 1605A(a)(1). Here, plaintiffs
seek only money damages. Complaint at 8. Moreover, Iran is plainly a foreign state, and MOIS,

233

which is ““an integral part of Iran’s political structure,’” also constitutes a foreign state under
established precedent. Beer II,  F.Supp.2dat__, 2010 U.S. Dist. LEXIS 129953 at *16—17
(quoting TMR Energy Ltd. v. State Prop. Fund of Ukraine, 411 F.3d 296, 300 (D.C. Cir. 2005)).
In addition, Jason Kirschenbaum’s testimony establishes that he was injured in the Ben Yehuda
Street bombing and that his family members suffered as a result, see supra Section 111, while
other evidence demonstrates that [ran’s support of Hamas—funneled through MOIS—Ied to the
attack. See id. Finally, the regular financial support defendants provided to Hamas constitutes
provision of material support. The Court therefore has jurisdiction over this case.

As to defendants’ waiver of sovereign immunity, this occurs by operation of statute (1)
where “the foreign state was designated as a state sponsor of terrorism at the time [of] the act . . .
and . . . remains so designated when the claim is filed,” and (2) the claimant or the victim was, at
the time of the act . . . a national of the United States [or] a member of the armed forces [or]
otherwise an employee of the Government of the United States . . . acting within the scope of the

employee’s employment,” and (3) “in a case in which the act occurred in the foreign state against

which the claim has been brought, the claimant has afforded the foreign state a reasonable

-10 -
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opportunity to arbitrate the claim.” 28 U.S.C. § 1605A(a)(2)(i)—(iii). Here, Iran was—and
remains—a designated state-sponsor of terrorism, see supra Section 111, and all plaintiffs are
American citizens. See id. Moreover, the attack occurred in Israel, and so the parties are under
no obligation to attempt to arbitrate the dispute. Thus, the Court may hear this case, as
defendants’ sovereign immunity is waived by statute.”

B. Retroactive Application of § 1605A to this Case

In creating the new state-sponsored terrorism exception, Congress provided that the
provision could be retroactively applied in certain situations. In particular, “a plaintiff in a case
pending under former § 1605(a)(7) may move the Court to have that case treated as if brought
under § 1605A, or a plaintiff may bring a separate action under § 1605A within a specified range
following final judgment in the earlier related proceeding.” Rimkus, __ F.Supp.2dat __, 2010
U.S. Dist. LEXIS 120991 at *46. Plaintiffs followed this latter approach, filing this action less
than two months after final judgment in their original proceeding under § 1605(a)(7). Compare
Kirschenbaum I, 572 F. Supp. 2d at 214 (entering final judgment on August 26, 2008), with
Complaint at 1 (initiating this action on October 17, 2008). This suit thus qualifies for
retroactive application of § 1605A. NDAA § 1083(c)(3) (stating that new § 1605A case related
to prior § 1605(a)(7) case “may be brought . . . if the action is commenced not later than . . . 60
days after the date of entry of judgment in the original action™).

C. Causes of Action

The Complaint sets forth four causes of action. Complaint Counts I-IV. In the first two,

the plaintiffs allege claims for “Personal Injuries Caused by Extrajudicial Killings”; one under §

* Plaintiff served defendants through diplomatic channels on June 1, 2010, Return of Service/Affidavit,
Aug. 20, 2010 [19], as authorized under the FSIA. 28 U.S.C. § 1608(a)(4). The Court thus has personal jurisdiction
over defendants. See Stern v. Islamic Republic of Iran, 271 F. Supp. 2d 286, 296 (D.D.C. 2003) (holding that
personal jurisdiction exists over non-immune foreign state where service is effected under §1608).

-11 -
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1605A (Count I}, and one under federal common law (Count II). In the second two, the
Complaint sets forth claims for battery (Count III) and intentional infliction of emotional distress
(Count IV), both under New York law. For the reasons set forth in Beer 17, the § 1605A Count is
deficient—as “plaintiffs in FSIA actions must ‘articulate the justification for their recovery,
generally through the lens of civil tort liability,”” Beer II,  F. Supp.2d at __, 2010 U.S. Dist.
LEXIS 129953 at *24 (quoting Rimkus,  F. Supp.2dat__,2010 U.S. Dist. LEXIS 120991 at
*28)—but may still be considered by the Court, while the federal common law Count is
dismissed as “improper, duplicative and unnecessary.” /d. Moreover, because the state-
sponsored terrorism exception no longer acts simply as a “jurisdiction conferring provision,”
Valore, 700 F. Supp. 2d at 57, plaintiffs’ state law claims shall be dismissed, as they are “based
on an improper source of law.” Beer II,  F. Supp.2dat__,2010 U.S. Dist. LEXIS 129953
at *28. As in Beer II, however, the Court will draw upon the theories set forth in the allegations
supporting these state law claims to remedy the deficiencies in the § 1605A claim. /d.

D. Liability

The state-sponsored terrorism exception’s federal cause of action permits plaintiffs to
bring suits against a foreign state for (1) “an act of torture, extrajudicial killing, aircraft sabotage,
hostage taking, or the provision of material support or resources for such an act” where (2) the
act was committed, or the provision provided, by the foreign state or an official, employee, or
agent of the foreign state if the act (3) “caused” (4) “personal injury or death” (5) “for which
courts of the United States may maintain jurisdiction under this section for money damages.” 28
U.S.C. §§ 1605A(a)(1) & (c). As the Court has often explained, the third and fourth elements of

this claim—causation and injury—require a plaintiff to “prove a theory of liability under which

10

-12 -
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defendants cause[d] the requisite injury or death.” Valore, 700 F. Supp. 2d at 73. The Court
takes each of these elements in turn.
1. Act
Plaintifts’ central allegations in this case are that “Defendants Iran and MOIS have
knowingly provided material support and substantial assistance to Hamas . . . in their terrorist
activities,” Complaint at q 14, that Hamas orchestrated the suicide bombing of Ben Yehuda
Street, and that the “killings involved were ‘extrajudicial’ killings within the meaning of” the
FSIA’s state-sponsored terrorism exception. Id. at ] 12—13. These allegations implicate the
FSIA’s prohibition against both extrajudicial killings and the provision of material support to
terrorist organizations. 28 U.S.C. § 1605A(a)(1).
Under the FSIA, an extrajudicial killing is defined as
[(1)] a deliberated killing [(2)] not authorized by a previous
judgment pronounced by a regularly constituted court [(3)]

affording all judicial guarantees which are recognized as
indispensable by civilized peoples.

Torture Victim Protection Act of 1991 § 3(a), 28 U.S.C. § 1350 note. The evidence establishes
that an extrajudicial killing occurred here, as the bombing was planned and deliberate, and the
attack was not sanctioned by any judicial body. See supra Section III. However, just as in Beer
11, the evidence here does not establish that Iran or MOIS provided any specific support for, or
otherwise directed Hamas agents in, the 2001 Ben Yehuda Street attack; nor does it demonstrate
that the Hamas bombers acted at the behest of defendants. Thus, while the attackers undoubtedly
perpetrated numerous extrajudicial killings, Iran and MOIS cannot be held vicariously liable for
the murders under theories of agency. See Beer II,  F.Supp.2dat , 2010 U.S. Dist. LEXIS
129953 at *30-33 (noting that agency requires agent to “act on [principal’s] behalf and subject to

his control™) (citing Restatement (Second) of Agency § 1(1) (1958)).

11
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Plaintiffs have established, however, that Iran and MOIS are subject to liability for the
provision of material support to Hamas. The FSIA defines this act by reference to the U.S.
criminal code, 28 U.S.C. § 1605A(h)(3), which includes provision of

any property, tangible or intangible, or service, including currency
or monetary instruments or financial securities, financial services,
lodging, training, expert advice or assistance, safehouses, false
documentation or identification, communications equipment,

facilities, weapons, lethal substances, explosives, personnel . . . and
transportation, except medicine or religious materials.

18 U.S.C. § 2339A(b)(1). Under established precedent, “the routine provision of financial
assistance to a terrorist group in support of its terrorist activities constitutes providing material

292

support and resources for a terrorist act within the meaning’” of the state-sponsored terrorism
exception. [n re Terrorism Litig., 659 F. Supp. 2d at 42 (quoting Flatow v. Islamic Republic of
Iran, 999 F. Supp. 1, 19 (D.D.C. 1998)). And where the practice of regularly financing a
terrorist organization is established by sufficient evidence, “‘a plaintiff need not establish that the
material support or resources provided by a foreign state for a terrorist act contributed directly to

299

the act from which his claim arises.”” Murphy,  F.Supp.2d _, , 2010 U.S. Dist. LEXIS
101250, at *48 (D.D.C. Sep. 24, 2010) (quoting In re Terrorism Litig., 659 F. Supp. 2d at 42).
The evidence in Kirschenbaum I has established, and other sources have confirmed, that Iran
provided regular financial support—tunneled through MOIS—to Hamas during the period
surrounding the Ben Yehuda Street attack. See supra Section III. Based on these facts, the
Court finds that defendants provided material support for the suicide bombing—an extrajudicial
killing—that severely injured Jason Kirschenbaum and emotionally traumatized his family.

2. Actor

The Court has determined that defendants Iran and MOIS provided material support to

Hamas, and that this support in part led to the horrific suicide bombings that struck Ben Yehuda

12
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Street in 2001. See supra Section III.B. Defendants may therefore be held liable for these acts
under the state-sponsored terrorism exception.
3. Theory of Recovery — Causation & Injury

“[P]laintiffs in FSIA cases must set forth a legal theory that courts can apply to the facts
of the case in order to determine whether a foreign state may be held liable under the federal
cause of action in § 1605A.” Beer II, __ F.Supp.2dat__, 2010 U.S. Dist. LEXIS 129953 at
*35. These theories should be based on “well-established principles of law, such as those found
in Restatement (Second) of Torts and other leading treatises, as well as those principles that have
been adopted by the majority of state jurisdictions.” In re Terrorism Litig., 659 F. Supp. 2d at
61. Here, drawing upon the plaintiffs’ otherwise-improper state law claims, the Court construes
the Complaint to set forth theories of recovery for battery and intentional infliction of emotional
distress under § 1605A°s federal cause of action. The Court discusses each theory in turn.

Battery

The Murphy Court has previously articulated the scope of the theory of recovery for
battery under § 1605A: “[Defendant] is liable for battery in this case if, [(1)] when it . ..
provided material support and resources therefor, it acted ‘intending to cause a harmful or
offensive contact with . . . , or an imminent apprehension of such a contact’ by, those attacked
and (2) “a harmful contact with’ those attacked ‘directly or indirectly resulted.”” _ F. Supp. 2d
at _, 2010 U.S. Dist. LEXIS 101250 at *55 (quoting Restatement (Second) of Torts § 13).
Under this theory, harmful contact results when it causes “any physical impairment of the
condition of another’s body, or physical pain or illness.” Restatement (Second) of Torts § 15.
Here, defendants provided regular support to Hamas with full knowledge of the murderous

terrorist attacks—Ilike the Ben Yehuda Street bombing—that would result from such provision.

13
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See supra Section I1I. “[Alcts of terrorism are, by their very nature, intended to harm and to
terrify by instilling fear of such harm.” Murphy,  F.Supp.2dat __, 2010 U.S. Dist. LEXIS
101250 at *56. And the evidence here establishes that Jason Kirschenbaum suffered severe
injuries as a result of the 2001 attack. See supra Section I1I. Plaintiffs have therefore established
a claim for battery by sufficient evidence.

Intentional Infliction of Emotional Distress

FSIA Courts have, on numerous occasions since the enactment of the NDAA, articulated
the general theory of recovery based on intentional infliction of emotional distress, explaining:
“One who by extreme and outrageous conduct intentionally or recklessly causes severe
emotional distress to another is subject to liability for such emotional distress, and if bodily harm
to the other results from it, for such bodily harm.” Heiser v. Islamic Republic of Iran, 659 F.
Supp. 2d 20, 26 (D.D.C. 2009). The scope of this theory is limited by two qualifications: the
plaintiff must be ““a member of [the injured person’s] immediate family” and must be “present at
the time.” Restatement (Second) of Torts § 46(2)(a)~(b).’

Here, the evidence presented in Kirschenbaum I establishes that plaintiffs have proved
claims for intentional infliction of emotional distress. As this Court stated in that case,
“defendants’ motives in providing material support to Hamas were to facilitate a deliberately

outrageous act of terrorism intended to not only cause physical harm to those present in Ben

* The Court pauses to note that the estate-plaintiff in this action—the estate of Jason Kirschenbaum’s
father, Martin Kirschenbaum—seeks pain and suffering and punitive damages. Such awards, however, are not
universally available for estate-plaintiffs. Anderson v. Islamic Republic of Iran, _ F.Supp.2d _, ,No. 08 Civ.
535,2010 U.S. Dist. LEXIS 126457, at *32-33 (D.D.C. Dec. 1, 2010). Rather, as this Court has previously
discussed, the question of whether an estate-plaintiff has standing to pursue a theory of intentional infliction of
emotional distress in a FSIA action under § 1605A is controlled “by the law of the state which also governs the
creation of the estate.” /d. Here, the estate of Martin Kirschenbaum is governed by New York law. Complaint at 9
3—4. And under New York law, “all tort and contract actions that belonged to a decedent may . . . be maintained by
the estate’s personal representative.” Heslinv. County of Greene, 923 N.E2d 1111, 1114 n.4 (N.Y. 2010); see ailso
N.Y. E.P.T.L. § 11-3.2 (“No cause of action for injury to person . . . is lost because of the death of the person in
whose favor the cause of action existed.”). Thus, the cause of action here may stand, as the estate’s executrix,
Isabelle Kirschenbaum, is proceeding with the claim.

14
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Yehuda Street, but also to instill terror in their loved ones and others.” Kirschenbaum I, 572 F.
Supp. 2d at 212. And here, neither limitation to the theory of intentional infliction of emotional
distress is applicable: plaintiffs are all either Jason Kirschenbaum’s parents or siblings, and any
presence requirement is waived due to the unique and particularly horrific nature of defendants’
conduct. See Anderson v. Islamic Republic of Iran, ___ F.Supp.2d _, ,2010 U.S. Dist.
LEXIS 126457, at *45—46 (D.D.C. Dec. 1, 2010) (holding that “[t]errorism is unique . . . in both
its extreme methods and aims . . . [and is] intended to cause the highest degree of emotional
distress . . . [thus] a plaintiff need not be present”) (internal citations and quotations omitted).
Based on these findings, plaintiffs have established claims under § 1605A based on the theory of
intentional infliction of emotional distress.
4. Jurisdiction

The Court has already determined that it may exercise jurisdiction over defendants, and
that plaintiffs are only seeking monetary compensation. See Supra Section IV.A. Plaintiffs have
therefore provided sufficient evidence to support each element of the federal cause of action
under § 1605A, and thus the Court holds defendants liable for the severe and traumatizing
injuries to Jason Kirschenbaum, and the emotional distress suffered by his family, which resulted
from the tragic suicide bombing of Ben Yehuda Street in Jerusalem on December 1, 2001.
V. DAMAGES

In their Complaint, plaintiffs seek $70 million in compensatory damages, and $300
million in punitive damages. Complaint at 8. As to compensatory damages, this Court held in
Beer 1] that “plaintiffs who obtained compensatory damages from a suit brought pursuant to
former § 1605(a)(7)—including those before the Court in this case—may not obtain additional

compensatory relief as a remedy to the federal cause of action in § 1605A where that subsequent

15
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suit arises out of the same terroristact.” _ F. Supp. 2d at __, 2010 U.S. Dist. LEXIS 129953 at
*45-46. Thus, principles of double-recovery prevent plaintiffs from obtaining any compensatory
damages here. With respect to punitive damages, a substantial risk exists that a traditional
punitive award based on standard methods employed in FSIA cases would result in an award
that, in this case, could potentially violate the Court’s obligation to avoid “grossly excessive or
arbitrary punishments on a tortfeasor.” Hunter v. D.C., 384 F. Supp. 2d 257, 261 (D.D.C. 2005).
Thus, the Court here shares the same concerns that the Court in Beer I/ discussed, see generally
Beer II, _ F.Supp.2dat__,2010 U.S. Dist. LEXIS 129953 at *46-53, and invites plaintiffs
here to join the Beer /I plaintiffs in briefing the Court on those issues.
VI. CONCLUSION

The Ben Yehuda Street bombing was another horrific attack in an unfortunately long line
of murderous acts of violence and terrorism that have plagued Israel, and much of the world, for
far too long. Jason Kirschenbaum, an American student studying abroad, was severely injured
that day, and scarred—both physically and emotionally—in many ways that will never truly
heal. His family in the United States, moreover, was left in a state of shock, panic, fear and
helplessness that the Court simply cannot fathom. Having previously awarded compensatory
damages to the Kirschenbaum family, the Court now finds that defendants should be subjected to
punitive measures for their role in supporting the treacherous acts of Hamas, and awaits the
plaintiffs’ view as to what sanction is appropriate to help prevent another family from suffering
such a terrible fate. Accordingly, it is hereby

ORDERED that judgment is entered against all defendants as to liability for plaintiffs’
federal cause of action brought pursuant to 28 U.S.C. § 1605A in Count [ of the Complaint; it is

furthermore

16
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ORDERED that Counts II through IV of the Complaint are dismissed with prejudice; it is
furthermore

ORDERED that plaintiffs shall either

1. join with the plaintiffs in Beer v. Islamic Republic of Iran, No. 08-cv-1807, in
providing the Court with a memorandum of law addressing the concerns about the proper
measurement of punitive damages raised by the Court’s memorandum opinion in that case; or

2. provide the Court with a supplemental memorandum addressing those subjects by
January 10, 2011.

SO ORDERED

Signed by Royce C. Lamberth, Chief Judge, on December 15, 2010.
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Kirschenbaum, et al. v. Islamic Republic of Iran, U.S. District Court for the District of
Columbia, Memorandum Opinion (Punitive Damages), 19 May 2011,
Case No. 08-cv-1814
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JASON KIRSCHENBAUM, et al., ;
Plaintiffs, ;
V. ; 08-cv-1814 (RCL)
ISLAMIC REPUBLIC OF IRAN, et al., ;
Defendants. ;
)
MEMORANDUM OPINION

This action arises from the December 1, 2001 suicide bombing of Ben Yehuda Street in
Jerusalem, Israel by members of the terrorist organization Hamas.' The attack killed twenty and
wounded over one-hundred, including Jason Kirschenbaum, an American citizen studying
abroad. Plaintiffs, who include Jason, his parents and his siblings, allege that Islamic Republic
of Iran (“Iran”) and the Iranian Ministry of Information and Security (“MOIS™) provided
financial and material support to Hamas and thus are liable for Jason’s injuries. Plaintiffs bring
suit under the state-sponsored terrorism exception, 28 U.S.C. § 1605A, of the Foreign Sovereign
Immunities Act (“FSTA”), seeking $70 million in compensatory damages and $300 million in
punitive damages. Complaint 8, Oct. 17,2008 [3]. The Court has previously found defendants
“liable for the severe and traumatizing injuries to Jason . . . and the emotional distress suffered
by his family, which resulted from the tragic suicide bombing of Ben Yehuda Street in Jerusalem
on December 1, 2001,” Opinion and Order 15, Dec. 15, 2010 [26] (“Op.”), and denied plaintiffs’

request for compensatory damages because they previously recovered such damages. See id. at

! References to “Hamas” are to “Harakat al-Muqawama al-Islamiyya, the jihadist Palestinian militia”
generally known by that name. Sisso v. Islamic Republic of Iran, 448 F. Supp. 2d 76, 79 (D.D.C. 2006).
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15-16. (“[P]rinciples of double-recovery prevent plaintiffs from obtaining any compensatory
damages.”). The issue before the Court today is the appropriate measure of punitive damages.

This case, along with the prior related case of Kirschenbaum v. Islamic Republic of Iran,
572 F. Supp. 2d 200 (D.D.C. 2008) (“Kirshenbaum 1”),2 form the companion cases to the Beer
cases, which include Beer v. Islamic Republic of Iran, 574 F. Supp. 2d 1, (D.D.C. 2008), (“Beer
), Beer v. Islamic Republic of Iran, ___ F.Supp.2d __, , No. 08 Civ. 1807, 2010 U.S. Dist.
LEXIS 129953 (D.D.C. Dec. 8, 2010) (“Beer II'"), and—most recently—Memorandum Opinion,
Beer, No. 08 Civ. 1807, May 19, 2011 [31] (“Beer 111 Op.”). See Op. at 5 n.2 (explaining that
“Kirschenbaum I and this case [are the] companion cases to [the Beer cases]” because both cases
arose from suicide bombings, followed similar procedural tracks, had opinions issued and
subsequent suits filed on identical days, and plaintiffs in both cases share lawyers). Nearly two
months ago, this Court in Beer /I expressed reservations with the established method of
calculating punitive damages in FSIA actions,  F. Supp.2d at __, 2010 U.S. Dist. LEXIS
129953 at *43, and in response, the Court here “invite[d] plaintiffs here to join the Beer I1
plaintiffs in briefing the Court on those issues.” Op. at 16. Plaintiffs subsequently submitted a
joint brief with the Beer plaintiffs in which they assert that “the amount of punitive damages
requested . . . passes Constitutional muster,” because defendants’ conduct was “without a doubt
highly reprehensible.” Memorandum Regarding Punitive Damages 4, Jan. 10, 2011 [27] (“Ps.
Br.”). Plaintiffs also note that their request “is based on a specific methodology formulated by
an expert . . . and adopted by this Court” that is “carefully designed to deter Iran from future

misconduct.” Id. at 5. For the reasons set forth in the Beer 1] opinion issued today, the Court

2 Principles of finality would normally bar a second suit against defendants for the same events. However,
when Congress passed the current state-sponsored terrorism exception it also created a provision that permits
plaintiffs with existing suits to bring subsequent actions under the new exception. [n re Islamic Republic of Iran
Terrorism Litig., 659 F. Supp. 2d 31, 65 (D.D.C. 2009).
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agrees with plaintiffs, and holds that the established method for calculating punitive damages
should determine the appropriate award in this case. See generally Beer 111 Op. at 3—19.

Here, as in Beer 111, plaintiff relies on the standard estimation of defendants’ support for
international terrorism—3$100 million—and the typical multiplier used in FSTA litigation—3.
The Court will thus award $300 million in punitive damages, to be dispersed in proportion to
each plaintiff’s share of the compensatory award. Id. at 19-20.

A separate Order and Judgment consistent with these findings shall issue this date.

Signed by Royce C. Lamberth, Chief Judge, on May 19, 2011.
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Khalig, et al. v. Republic of Sudan, et al; Owens, et al. v. Republic of Sudan, et al.; and
Muwila, et al. v. Republic of Sudan, et al. (consolidated), U.S. District Court for the
District of Columbia, Memorandum Opinion (Liability), 30 November 2011, Cases
Nos. 10-0356, 01-2244 and 08-1377

Excerpts: pp. 1-2 & pp. 27-45
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Peterson, et al. v. Islamic Republic of Iran, et al., U.S. District Court for the Southern
District of New York, Defendant Bank Markazi’s Memorandum of Law in Support of
its Motion to Dismiss, 15 March 2012, Case No. 10 civ 4518 (BSJ)

Excerpts: p. 1, pp. 10-13 & pp. 19-26
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Davis, et al. v. Islamic Republic of Iran and Iranian Ministry of Information and
Security, U.S. District Court for the District of Columbia, Memorandum Opinion
(Damages), 30 March 2012, Case No. 07-cv-1302
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAROLYN DAVIS, et al., ;
Plaintiffs, ;
V. ; 07-cv-1302 (RCL)
ISLAMIC REPUBLIC OF IRAN, et al., ;
Defendants. ;
)
MEMORANDUM OPINION

I. Introduction

This action arises out of the devastating 1983 bombing of the U.S. Marine barracks in
Beirut, Lebanon. The attack decimated the facility, killed 241 U.S. servicemen and left countless
others wounded. Various affected servicemen and family members now bring suit against
defendants Islamic Republic of Iran (“Iran”) and the Iranian Ministry of Information and
Security (“MOIS™). Their action is brought pursuant to the state-sponsored exception to the
Foreign Sovereign Immunities Act (“FSIA™), 28 U.S.C. §§ 1330, 1602 et seq., which was
enacted as part of the National Defense Authorization Act for Fiscal Year 2008 (“NDAA”). Pub.
L. No. 110-181, § 1083, 122 Stat. 3, 338—44 (2008). That provision, codified at 28 U.S.C. §
1605 A, provides “a federal right of action against foreign states” that sponsor terrorist acts.
Haim v. Islamic Republic of Iran, 784 F. Supp. 2d 1, 4 (D.D.C. 2011) (quoting reference
omitted).

II. Liability
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On February 1, 2010, this Court took judicial notice of the findings of fact and
conclusions of law in Peferson v. Islamic Republic of Iran and Boulos v. Islamic Republic of
Iran, which also concern the Marine barracks bombing, and entered judgment in favor of the
plaintiffs and against Iran and MOIS with respect to all issues of liability. Davis v. Islamic
Republic of Iran, No. 1:07-cv-01302-RCL, ECF No. 27 (D.D.C. Feb. 2, 2010). This Court then
referred this action to a special master for consideration of plaintiffs’ claims for damages Id.,
ECF No. 29. Since the issue of liability has been previously settled, this Court now turns to
examine the damages recommended by the special master.

III. Damages

Damages available under the FSIA-created cause of action “include economic damages,
solatium, pain and suffering, and punitive damages.” 28 U.S.C. § 1605A(c). Accordingly, those
who survived the attack may recover damages for their pain and suffering, as well as any other
economic losses caused by their injuries; estates of those who did not survive can recover
economic losses stemming from wrongful death of the decedent; family members can recover
solatium for their emotional injury; and all plaintiffs can recover punitive damages. Valore v.
Islamic Republic of Iran, 700 F. Supp. 2d 52, 82-83 (D.D.C. 2010).

“To obtain damages against defendants in an FSIA action, the plaintiff must prove that
the consequences of the defendants’ conduct were ‘reasonably certain (i.e., more likely than not)
to occur, and must prove the amount of the damages by a reasonable estimate consistent with this
[Circuit’s] application of the American rule on damages.”” Salazar v. Islamic Republic of Iran,
370 F. Supp. 2d 105, 115-16 (D.D.C. 2005) (quoting Hill v. Republic of Iraq, 328 F.3d 680, 681
(D.C. Cir. 2003) (internal quotations omitted)). As discussed in Peterson 11, plaintiffs have

proven that the defendants’ commission of acts of extrajudicial killing and provision of material
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support and resources for such killing was reasonably certain to—and indeed intended to—cause
injury to plaintiffs. Peterson v. Islamic Republic of Iran (Peterson II), 515 F. Supp. 2d 25, 37
(2007).

The Court hereby ADOPTS, just as it did in Peterson I1, Valore, Bland, Anderson, and
O ’Brien all facts found by and recommendations made by the special master relating to the
damages suffered by all plaintiffs in this case. Id. at 52-53; Valore, 700 F. Supp. at 84-87;
Bland v. Islamic Republic of Iran, No. 1:05-cv-2124-RCL (D.D.C. Dec. 21, 2011), 2011 WL
6396527; Anderson v. Islamic Republic of Iran, No. 1:08-cv-535-RCL (D.D.C. Mar. 20, 2012),
2012 WL 928256; O’Brien v. Islamic Republic of Iran, No. 1:06-cv-690-RCL (D.D.C. Mar. 28,
2012),2012 WL 1021471. However, if the special master has deviated from the damages
framework that this Court has applied in previous cases, “those amounts shall be altered so as to
conform with the respective award amounts set forth” in the framework. Peterson II, 515 F.
Supp. 2d at 52-53. The final damages awarded to each plaintiff are contained in the table
located within the separate Order and Judgment issued this date, and this Court discusses below
any alterations it makes to the special master recommendations.

A. Pain and Suffering of Survivors

Assessing appropriate damages for physical injury or mental disability can depend upon a
myriad of factors, such as “the severity of the pain immediately following the injury, the length
of hospitalization, and the extent of the impairment that will remain with the victim for the rest
of his or her life.” Peterson I1, 515 F. Supp. 2d at 25 n.26 (citing Blais v. Islamic Republic of
Iran, 459 F. Supp. 2d 40, 59 (D.D.C. 2006)). In Peterson I1, this Court adopted a general
procedure for the calculation of damages that begins with the baseline assumption that persons

suffering substantial injuries in terrorist attacks are entitled to $5 million in compensatory
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damages. Id. at 54. In applying this general approach, this Court has explained that it will
“depart upward from this baseline to $7-$12 million in more severe instances of physical and
psychological pain, such as where victims suffered relatively more numerous and severe injuries,
were rendered quadripeligic, partially lost vision and hearing, or were mistaken for dead,”
Valore, 700 F. Supp. 2d at 84, and will “depart downward to $2—$3 million where victims
suffered only minor shrapnel injuries or minor injury from small-arms fire,” id. The Court
typically awards $1 million to servicemen who survive a few minutes to a few hours after the
bombing. See Elahi v. Islamic Republic of Iran, 124 F. Supp. 2d 97, 113 (D.C. 2000). However,
“i[f] death was instantaneous there can be no recovery ....” Id. at 112 (citation omitted). When
a serviceman suffers severe emotional injury without physical injury, this Court has typically
awarded the victim $1.5 million. See Valore, 700 F. Supp. 2d at 85; Bland, 2011 WL 6396527 at
*3.

Again, this Court ADOPTS all of special master awards for pain and suffering unless
otherwise discussed below:

The special master recommends a $5 million pain and suffering award for serviceman
Gary Wayne Allison. Report of Special Master Concerning Counts LIII-LVI [ECF No. 76], at
9. Mr. Allison suffered hearing loss and severe PTSD as a result of the bombing. /d. at 7. In
light of the less severe nature of his physical injuries, while not ignoring his severe emotional
injuries, the Court finds a more appropriate pain and suffering award to be $2 million.

The special master recommends a $5 million pain and suffering award for serviceman
John W. Nash. Report of Special Master Concerning Counts CXII-CXVI [ECF No. 109], at 31.
Mr. Nash was “covered in cuts and bruises by the blast, and coated in gray dust and debris from

the building, but [was] otherwise unharmed.” /d. at 7. In light of the less severe nature of his
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physical injuries, while not ignoring his severe emotional injuries, the Court finds a more
appropriate pain and suffering award to be $2 million.

The special master recommends a $3 million pain and suffering award for serviceman
Charles Simmons. Report of Special Master Concerning Count CLII-CLV [ECF No. 40], at 10.
Mr. Simmons was “asleep in his tent with several other motor pool staff at the time of the
bombing.” Id. at 5. While the record reflects that Mr. Simmons suffered severe emotional
injuries, it does not reflect that he suffered any physical injury, and therefore the Court finds a
more appropriate pain and suffering award to be $1.5 million.

The special master recommends a $5 million pain and suffering award for serviceman
Thomas Andrew Walsh. Report of Special Master Concerning Counts CLXV—CLXIX [ECF No.
105], at 19. Mr. Walsh suffered hearing loss and severe PTSD as a result of the bombing. Id. at
5—6. In light of the less severe nature of his physical injuries, while not ignoring his severe
emotional injuries, the Court finds a more appropriate pain and suffering award to be $2 million.

The special master recommends a $5 million pain and suffering award for serviceman
Gerald Wilkes, Jr. Report of Special Master Concerning Counts CLXXV-CLXXIX [ECF No.
112], at 11. While the record reflects that Mr, Wilkes suffered severe emotional injuries, it does
not contain any medical evidence that he suffered physical injury, and therefore the Court finds a
more appropriate pain and suffering award to be $1.5 million.

The special master recommends a $2 million pain and suffering award for serviceman
Michael Corrigan. Report of Special Master Concerning Counts LXX-LXXII [ECF No. 38], at
10. Mr. Corrigan was stationed on the USS lowa Jima at the time of the attack, but participated
extensively in the rescue operations. Id. at 4. He later received a 70% VA disability rating. /d.

at 7. While the record reflects that Mr. Corrigan suffered severe emotional injuries, it does not
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reflect that he suffered any physical injury, and therefore the Court finds a more appropriate pain
and suffering award to be $1.5 million.

B. Economic Loss

In addition to pain and suffering, several plaintiffs who survived the attack and the estates
of several survivors have proven to the satisfaction of the special master, and thus to the
satisfaction of the Court, lost wages resulting from permanent and debilitating injuries suffered
in the attack or loss of accretions to the estate resulting from the wrongful death of decedents in
the attack. See Valore, 700 F. Supp. 2d at 85. The Court therefore ADOPTS without
modification the damages awarded for economic loss recommended by the special master.

C. Solatium

This Court developed a standardized approach for FSIA intentional infliction of
emotional distress, or solatium, claims in Heiser v. Islamic Republic of Iran, where it surveyed
past awards in the context of deceased victims of terrorism to determine that, based on averages,
“[s]pouses typically receive greater damage awards than parents [or children], who, in turn,
typically receive greater awards than siblings.” 466 F. Supp. 2d 229, 269 (2006). Relying upon
the average awards, the Heiser Court articulated a framework in which spouses of deceased
victims were awarded approximately $8 million, while parents received $5 million and siblings
received $2.5 million. Id.; see also Valore, 700 F. Supp. 2d at 85 (observing that courts have
“adopted the framework set forth in Heiser as ‘an appropriate measure of damages for the family
members of victims’”) (quoting Peterson I, 515 F. Supp. 2d at 51). As this Court recently
explained, in the context of distress resulting from injury to loved ones—rather than death—
courts have applied a framework where “awards are ‘valued at half of the awards to family

members of the deceased’—3$4 million, $2.5 million and $1.25 million to spouses, parents, and
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siblings, respectively.” Oveissi v. Islamic Republic of Iran, 768 F. Supp. 2d 16,26 n.10 (D.D.C.
2011) (quoting Valore, 700 F. Supp. 2d at 85); see also Bland, 2011 WL 6396527, at *4-5.
Children of a deceased victim typically receive an award of $3 million, while children of a
surviving victim receive $1.5 million. O’Brien, 2012 WL 1021471, at *2; Anderson, 2012 WL
928256, at *2; Bland, 2011 WL 6396527, at *4; Stern v. Islamic Republic of Iran, 271 F. Supp.
2d 286, 301 (D.D.C. 2003).

In applying this framework, however, courts must be wary that “[t]hese numbers . . . are
not set in stone,” Murphy v. Islamic Republic of Iran, 740 F. Supp. 2d 51, 79 (D.D.C. 2010), and
that deviations may be warranted when, inter alia, “evidence establish[es] an especially close
relationship between the plaintiff and decedent, particularly in comparison to the normal
interactions to be expected given the familial relationship; medical proof of severe pain, grief or
suffering on behalf of the claimant [is presented]; and circumstances surrounding the terrorist
attack [rendered] the suffering particularly more acute or agonizing.” Oveissi, 768 F. Supp. 2d at
26-27.

This Court ADOPTS all of the facts found and recommendations made by the special
master concerning solatium awards unless otherwise discussed below:

1. After-Born Children of Surviving Servicemen

The Restatement (Second) of Torts § 46 has traditionally guided this Court in deciding
who has standing to recover solatium damages in FSIA § 1605A cases. See Heiser v. Islamic
Republic of Iran (Heiser 1I), 659 F. Supp. 2d 20, 26 (D.D.C. 2009) (Lamberth, C.J.); Valore, 700
F. Supp. 2d at 79; Valencia v. Islamic Republic of Iran, 774 F. Supp. 2d 1, 14 (D.D.C. 2010)
(Lamberth, C.J.); Reed v. Islamic Republic of Iran, No. 03-cv-2657 (D.D.C. Feb. 28, 2012)

(Urbina, J.), 2012 WL 639139 at *6 n.4. Restatement § 46 states that
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(1) One who by extreme and outrageous conduct intentionally or recklessly
causes severe emotional distress to another is subject to liability for such
emotional distress, and if bodily harm to the other results from it, for such bodily
harm.

(2) Where such conduct is directed at a third person, the actor is subject to
liability if he intentionally or recklessly causes severe emotional distress

(a) to a member of such person's immediate family who is present at the
time, whether or not such distress results in bodily harm, or

(b) to any other person who is present at the time, if such distress results in
bodily harm.

In the terrorism context, this Court has strictly interpreted § 46(2)(a)’s “immediate
family” requirement while loosely interpreting its “presence” requirement. Valore, 700 F. Supp.
2d at 79-80; Heiser II, 659 F. Supp. 2d at 28 —29. Thus, nieces, nephews, uncles, aunts, non-
adoptive stepparents, and non-adoptive stepchildren generally may not collect solatium damages
under FSIA § 1605A. Valore, 700 F. Supp. 2d at 79. By contrast, this Court has allowed those
who are “functional equivalent of immediate family members” to receive solatium awards. /d.

This Court has not yet specifically considered whether FSIA § 1605A(c) allows surviving
servicemen’s children born after the date of the bombing—October 23, 1983—to collect
solatium awards (referred to by the special master and this Court as “after-born children”). The
special master found that Iran’s actions “were of such a nature that their effect continued beyond
the immediacy of the October 1983 bombing.” Report of Special Master Concerning Counts
CXCVII, [ECF No. 116], at 10. Therefore, the special master recommends solatium awards for
various plaintiffs who are after-born children.

While this Court agrees with the special master that the bombing’s impact on the

surviving servicemen and their families continued long after the attack, Restatement § 46

requires that the bombing be “directed at a third person.” (emphasis added). It is true that “a
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terrorist attack—by its nature—is directed not only at the victim but also at the victims’
families.” Heiser, 659 F. Supp. 2d at 27 (quoting Salazar, 370 F. Supp. 2d at 115). However,
the special master goes too far in assuming that the attack was “directed at” both the family
members then-alive—who may clearly recover—while also being “directed at” unborn family
members, a potentially unlimited class. This class of after-born plaintiffs eligible to recover
could remain open for decades after a terrorist attack. For example, under the special master’s
interpretation, children born in 2012—almost 30 years after the bombing—could be eligible for
solatium awards. Congress did not intend for FSIA § 1605A(c) to create such an expansive and
indefinite scope of liability. As this Court has noted, “[s]ome lines must be drawn.” Heiser, 659
F. Supp. 2d at 27. In light of this Court’s strict interpretation of the “immediate family”
requirement, as well as Restatement § 46’s “directed at” requirement, this Court holds that a
plaintiff bringing an action under § 1605A must have been alive at the time of the attack in order
to collect solatium damages.

Therefore, the following after-born children plaintiffs are DISMISSED: Marvin Albright,
Jr., Shateria Albright, Mark E. Bartholomew, Michelle Burnette, Evan Burnette, Christopher
Eaves, India Eaves, Joseph Matthew Garner, Justina Nicole Garner, Reva Paige Garner, Estate of
Chadwick Matthews, Drew Matthews, Abigail Elizabeth Santos, Alexandra Elizabeth Santos,
Cooper Jeffrey Santos, Libbi Elizabeth Santos, Lilli Elizabeth Santos, Gerald Wilkes 111, Justin
Wilkes, Joshua Wilkes, and Elizabeth M. Struble.

2. Solatium Awards Exceeding Pain and Suffering Awards

In Bland and O’Brien this Court held that it is inappropriate for the solatium awards of
family members to exceed the pain and suffering awards of the surviving servicemen. Bland,

2011 WL 6396527, at *5; O 'Brien, 2012 WL 1021471, at *3. In those cases, the servicemen
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received $1.5 million pain and suffering awards. Id. The Court reduced the awards of the family
members in rough proportion to the Heiser framework to: $1 million for spouses, $850,000 for
parents, $750,000 for children, and $500,000 for siblings. Id Therefore, following Bland and
O’Brien, this Court will proportionally reduce the awards of Teresa Bartholomew, Crystal
Bartholomew, Jerry Bartholomew, Joyce Bartholomew, Toledo Dudley, Sherry Latoz, Cynthia
Blankenship, Ginger Tuton, Scott Dudley, David Eaves, Sylvia Eaves, Jane Costa, Estate of Ann
Hollis, John Westrick, Patricia Westrick, Whitney R. Westrick, Gerald Wilkes, Sr., Estate of
Peggy Wilkes, and Sue Zilka.

Two family groupings deserve further discussion. The special master recommends a $5
million pain and suffering award for serviceman John W. Nash. Report of Special Master
Concerning Counts CXII-CXVI [ECF No. 109], at 31. Mr. Nash was “covered in cuts and
bruises by the blast, and coated in gray dust and debris from the building, but [was] otherwise
unharmed.” Id. at 7. In light of the less severe nature of his physical injuries, while not ignoring
his severe emotional injuries, the Court reduced his pain and suffering award to $2 million. See
supra Part II1LA. Therefore, John’s parents, Rose Ann Nash and the Estate of Frank E. Nash,
will receive reduced awards of $1 million each, and his siblings, William H. Nash, Mark S.
Nash, Frank E. Nash, JIr., Jaklyn Milliken, and Rosemarie Vilet, will receive reduced awards of
$650,000 each.

Second, the special master recommends a $5 million pain and suffering award for
serviceman Thomas Andrew Walsh. Report of Special Master Concerning Counts CLXV—
CLXIX [ECF No. 105], at 19. Mr. Walsh suffered hearing loss and severe PTSD as a result of
the bombing. /d at 5-6. In light of the less severe nature of his physical injuries, while not

ignoring his severe emotional injuries, the Court reduced his pain and suffering award to $2

10
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million. See supra Part III.A. Therefore, his parents, Charles Walsh and Ruth Walsh, will

receive reduced awards of $1 million each, and his siblings, Pat Campbell, Rachel Walsh,

Timothy Walsh, Michael Walsh, and the Estate of Sean Walsh, will receive reduced awards of

$650,000 each.

3. Corrections

In a number of situations, the special master indicates no intent to depart from this

Court’s established damages framework, but nonetheless recommends awards inconsistent with

the framework. Therefore, the Court will correct the following awards to conform them to this

Court’s past damages awards:

Mecot Echo Camara, child of decedent, $5,000,000 award reduced to $3,000,000;
Dale and Tommy Comes, siblings of survivor, $2,500,000 award reduced to $1,250,000;
Susan Baker, child of decedent, $5,000,000 award reduced to $3,000,000;

Regina Periera, child of decedent, $5,000,000 award reduced to $3,000,000;

Cindy Colasanti, child of decedent, $5,000,000 award reduced to $3,000,000;

Jack Darrell Hunt, child of survivor, $2,500,000 award reduced to $1,500,000;
Mendy Leight Hunt, child of survivor, $2,500,000 award reduced to $1,500,000;
Molly Fay Hunt, child of survivor, $2,500,000 award reduced to $1,500,000;
Jacqueline Gibson, child of survivor, $2,500,000 award reduced to $1,500,000;
Samantha Stowe, child of decedent, $5,000,000 award reduced to $3,000,000;
Henry Townsend, Sr., father of decedent, $8,000,000 award reduced to $5,000,000;
Lillian Townsend, mother of decedent, $8,000,000 award reduced to $5,000,000;

Kawanna Duncan, child of decedent, $5,000,000 award reduced to $3,000,000.

11
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Additionally, the Court DISMISSES the claims of Tracy Ann Santos, Sandra Rivers and Sylvia
Eaves because they were not married to the servicemen at the time of the attack and therefore do
not qualify as “immediate family” for the purposes of recovery. Peterson II, 515 F. Supp. 2d at
46 n.21; Bland, 2011 WL 6396527, at *4.

D. Punitive Damages

In assessing punitive damages, this Court has observed that any award must balance the
concern that “[r]ecurrent awards in case after case arising out of the same facts can financially
cripple a defendant, over-punishing the same conduct through repeated awards with little
deterrent effect . . . .,” Murphy, 740 F. Supp. 2d at 81, against the need to continue to deter “the
brutal actions of defendants in planning, supporting and aiding the execution of [terrorist
attacks|,” Rimkus v. Islamic Republic of Iran, 750 F. Supp. 2d 163, 184 (D.D.C. 2010). To
accomplish this goal, this Court—relying on the Supreme Court’s opinion in Philip Morris USA
v. Williams, 549 U.S. 346 (2007)—held that the calculation of punitive damages in subsequent
related actions should be directly tied to the ratio of punitive to compensatory damages set forth
in earlier cases. Murphy, 740 F. Supp. 2d at 81-82. Thus, in Murphy this Court applied the ratio

of $3.44 established in Valore

an earlier FSIA case arising out of the Beirut bombing. /d. at
82-83 (citing Valore, 700 F. Supp. 2d at 52); see also Bland, 2011 WL 6396527, at *6. Here, the
Court will again apply this same $3.44 ratio, which has been established as the standard ratio
applicable to cases arising out of the Beirut bombing. Application of this ratio results in a total
punitive damages award of $1,674,997,937.
IV.  CONCLUSION

In closing, the Court applauds plaintiffs’ persistent efforts to hold Iran and MOIS

accountable for their support of terrorism. The Court concludes that defendants Iran and MOIS

12
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must be punished to the fullest extent legally possible for the bombing in Beirut on October 23,
1983. This horrific and cowardly act impacted countless individuals and their families, many of
whom receive awards in this lawsuit. This Court hopes that the victims and their families may
find some measure of solace from this Court’s final judgment. For the reasons set forth above,
the Court finds that defendants are responsible for plaintiffs’ injuries and thus liable under the
FSIA’s state-sponsored terrorism exception for $486,918,005 in compensatory damages and
$1,674,997,937 in punitive damages, for a total award of $2,161,915,942.

A separate Order and Judgment consistent with these findings shall be entered this date.

SO ORDERED.

Signed by Chief Judge Royce C. Lamberth on March 30, 2012.

13
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ESTATE OF ANTHONY K. BROWN, ef al., ;
Plaintiffs, ;
V. ; 08-cv-531 (RCL)
ISLAMIC REPUBLIC OF IRAN, et al., ;
Defendants. ;
)
MEMORANDUM OPINION

I. Introduction

This action arises out of the devastating 1983 bombing of the U.S. Marine barracks in
Beirut, Lebanon. The attack decimated the facility, killed 241 U.S. servicemen and left countless
others wounded, and caused injuries to the servicemen who are a part of this action. The
servicemen, joined by various family members, now bring suit against defendant Islamic
Republic of Iran (“Iran™) and the Iranian Ministry of Information and Security (“MOIS”). Their
action is brought pursuant to the state-sponsored terrorism exception to the Foreign Sovereign
Immunities Act (“FSIA™), 28 U.S.C. §§ 1330, 1602 et seq., which was enacted as part of the
National Defense Authorization Act for Fiscal Year 2008 (“NDAA™). Pub. L. No. 110-181, §
1083, 122 Stat. 3, 338—44 (2008). That provision, codified at 28 U.S.C. § 1605A, provides “a
federal right of action against foreign states” that sponsor terrorist acts. Haim v. Islamic
Republic of Iran, 784 F. Supp. 2d 1, 4 (D.D.C. 2011) (quoting reference omitted).

II. Liability
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On December 16, 2009, this Court took judicial notice of the findings of fact and
conclusions of law in Peferson v. Islamic Republic of Iran, which also concerns the Marine
barracks bombing, and entered judgment in favor of the plaintiffs and against [ran and MOIS
with respect to all issues of liability. Brown v. Islamic Republic of Iran, No. 08-cv-531 (D.D.C.
Feb. 1, 2010), ECF No. 30 (citing Peterson, 264 F. Supp. 2d 46 (D.D.C. 2003) (Peterson I)).
This Court then referred this action to a special master for consideration of plaintiffs’ claims for
damages. /Id. at 2. Since the issue of liability has been previously settled, this Court now turns
to examine the damages awards recommended by the special master.

III. Damages

Damages available under the FSIA-created cause of action “include economic damages,
solatium, pain and suffering, and punitive damages.” 28 U.S.C. § 1605A(c). Accordingly, those
who survived the attack may recover damages for their pain and suffering, as well as any other
economic losses caused by their injuries; estates of those who did not survive can recover
economic losses stemming from wrongful death of the decedent; family members can recover
solatium for their emotional injury; and all plaintiffs can recover punitive damages. Valore v.
Islamic Republic of Iran, 700 F. Supp. 2d 52, 82-83 (D.D.C. 2010).

“To obtain damages against defendants in an FSIA action, the plaintiff must prove that
the consequences of the defendants’ conduct were ‘reasonably certain (i.e., more likely than not)
to occur, and must prove the amount of the damages by a reasonable estimate consistent with this
[Circuit’s] application of the American rule on damages.”” Salazar v. Islamic Republic of Iran,
370 F. Supp. 2d 105, 115-16 (D.D.C. 2005) (quoting Hill v. Republic of Iraq, 328 F.3d 680, 681
(D.C. Cir. 2003) (internal quotations omitted)). As discussed in Peterson I1, plaintiffs have

proven that the defendants’ commission of acts of extrajudicial killing and provision of material
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support and resources for such killing was reasonably certain to—and indeed intended to—cause
injury to plaintiffs. Peterson v. Islamic Republic of Iran (Peterson I1), 515 F. Supp. 2d 25, 37
(D.D.C. 2007).

The Court hereby ADOPTS, just as it did in Peterson I1, Valore, Bland, Anderson,
O’Brien, and Davis, all facts found by and recommendations made by the special master relating
to the damages suffered by all plaintiffs in this case. Id. at 52-53; Valore, 700 F. Supp. at 84—-87;
Bland v. Islamic Republic of Iran, 831 F. Supp. 2d 150, 154 (D.D.C. 2011); see also Anderson v.
Islamic Republic of Iran, No. 08-cv-535 (D.D.C. Mar. 20, 2012), 2012 WL 928256; O Brien v.
Islamic Republic of Iran, No. 06-cv-690 (D.D.C. Mar. 28, 2012), 2012 WL 1021471; Davis v.
Islamic Republic of Iran, No. 07-cv-1302 (D.D.C. Mar. 30, 2012), 2012 WL 1059700. However,
if the special master has deviated from the damages framework that this Court has applied in
previous cases, “those amounts shall be altered so as to conform with the respective award
amounts set forth” in the framework. /d. The final damages awarded to each plaintiff are
contained in the table located within the separate Order and Judgment issued this date, and this
Court discusses below any alterations it makes to the special master recommendations.

A. Pain and Suffering

Assessing appropriate damages for physical injury or mental disability can depend upon a
myriad of factors, such as “the severity of the pain immediately following the injury, the length
of hospitalization, and the extent of the impairment that will remain with the victim for the rest
of his or her life.” Peterson I, 515 F. Supp. 2d at 25 n.26 (citing Blais v. Islamic Republic of
Iran, 459 F. Supp. 2d 40, 59 (D.D.C. 2006)). In Peterson I1, this Court adopted a general
procedure for the calculation of damages that begins with the baseline assumption that persons

suffering substantial injuries in terrorist attacks are entitled to $5 million in compensatory
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damages. Id. at 54. In applying this general approach, this Court has explained that it will
“depart upward from this baseline to $7-$12 million in more severe instances of physical and
psychological pain, such as where victims suffered relatively more numerous and severe injuries,
were rendered quadripeligic, partially lost vision and hearing, or were mistaken for dead,”
Valore, 700 F. Supp. 2d at 84, and will “depart downward to $2—$3 million where victims
suffered only minor shrapnel injuries or minor injury from small-arms fire,” id. When a victim
suffers severe emotional injury without physical injury, this Court has typically awarded the
victim $1.5 million. 7d. at 84-85.

After reviewing the special master reports, the Court finds that the special master
correctly applied the damages framework outlined in Peferson Il and Valore, and ADOPTS all of
the special master awards for pain and suffering.

B. Economic Loss

In addition to pain and suffering, several plaintiffs who survived the attack have proven
to the satisfaction of the special master, and thus to the satisfaction of the Court, lost wages
resulting from permanent and debilitating injuries suffered in the attack or loss of accretions to
the estate resulting from the wrongful death of decedents in the attack. See Valore, 700 F. Supp.
2d at 85. The Court therefore ADOPTS without modification the damages awarded for
economic loss recommended by the special master.

C. Solatium

This Court developed a standardized approach for FSIA intentional infliction of
emotional distress, or solatium, claims in Estate of Heiser v. Islamic Republic of Iran, where it
surveyed past awards in the context of deceased victims of terrorism to determine that, based on

averages, “[s]pouses typically receive greater damage awards than parents [or children], who, in
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turn, typically receive greater awards than siblings.” 466 F. Supp. 2d 229, 269 (D.D.C. 2006).
Relying upon the average awards, the Heiser Court articulated a framework in which spouses of
deceased victims were awarded approximately $8 million, while parents received $5 million and
siblings received $2.5 million. Id.; see also Valore, 700 F. Supp. 2d at 85 (observing that courts
have “adopted the framework set forth in Heiser as “an appropriate measure of damages for the
family members of victims’”) (quoting Peterson II, 515 F. Supp. 2d at 51). In the context of
distress resulting from injury to loved ones—rather than death—courts have applied a framework
where “awards are ‘valued at half of the awards to family members of the deceased’—$4
million, $2.5 million and $1.25 million to spouses, parents, and siblings, respectively.” Oveissi
v. Islamic Republic of Iran, 768 F. Supp. 2d 16, 26 n.10 (D.D.C. 2011) (quoting Valore, 700 F.
Supp. 2d at 85); see also Bland, 831 F. Supp. 2d at 157. Children of a deceased victim typically
receive an award of $3 million, while children of a surviving victim receive $1.5 million. Stern
v. Islamic Republic of Iran, 271 F. Supp. 2d 286, 301 (D.D.C. 2003); Bland, 831 F. Supp. 2d at
157; Anderson, 2012 WL 928256, at *2.

This Court has recently expounded further on the Heiser framework. In Bland and
O'Brien this Court held that—absent special circumstances—it is inappropriate for the solatium
awards of family members to exceed the pain and suffering awards of the surviving servicemen.
Bland, 831 F. Supp. 2d at 157-58; O'Brien, 2012 WL 1021471, at *3. In those cases, the
servicemen received $1.5 million pain and suffering awards for their emotional pain and
suffering, but did not receive an award for physical pain and suffering. /d. The Court reduced
the awards of the family members in rough proportion to the Heiser framework to: $1 million for
spouses, $850,000 for parents, $750,000 for children, and $500,000 for siblings. /d.; accord

Davis, 2012 WL 1059700, at *6.
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In applying this framework, however, courts must be wary that “[t]hese numbers . . . are
not set in stone,” Murphy v. Islamic Republic of Iran, 740 F. Supp. 2d 51, 79 (D.D.C. 2010), and
that deviations may be warranted when, inter alia, “evidence establish[es] an especially close
relationship between the plaintiff and decedent, particularly in comparison to the normal
interactions to be expected given the familial relationship; medical proof of severe pain, grief or
suffering on behalf of the claimant [is presented]; and circumstances surrounding the terrorist
attack [rendered] the suffering particularly more acute or agonizing.” Oveissi, 768 F. Supp. 2d at
26-27.

Again, this Court ADOPTS the special master awards as conforming to the Heiser
framework unless otherwise modified below:

The special master found that Joseph A. Barile did not suffer physical injury in the Beirut
bombing but that he did suffer from severe emotional injury. In light of this, the special master
correctly recommended that Joseph receive a $1.5 million pain and suffering award. See Bland,
831 F. Supp. 2d at 157-58. While the special master did correctly recommend reduced awards
for Joseph’s family members, he did not recommend reduced awards in line with Davis and
Bland. Therefore, the Court will award $850,000 to Mr. Barile’s spouse, Angela Barile, and
award $500,000 to each of his siblings: Michael Barile, Andrea Ciarla, Ann Marie Moore, and
Angela Yoak. For similar reasons, the following special master awards are also modified in
accordance with Bland and Davis:

Eugene Burns, father of Rodney Burns, from $750,000 to $850,000;

Alice J. Scaggs, mother of Rodney Burns, from $750,000 to $850,000;

David Burns, brother of Rodney Burns, from $350,000 to $500,000;

Mary Jean Hodges, mother of Maynard Hodges, from $500,000 to $850,000;
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Loretta Brown, sister of Maynard Hodges, from $350,000 to $500,000;

Cindy Holmes, sister of Maynard Hodges, from $350,000 to $500,000;

Estate of Thomas Gunther, father of Daniel Kremer, from $500,000 to $850,000;

Estate of Christine Kremer, mother of Daniel Kremer, from $500,000 to $850,000;

Joseph Kremer, brother of Daniel Kremer, from $350,000 to $500,000;

Jacqueline Stahrr, sister of Daniel Kremer, from $350,000 to $500,000;

Teresa Gunther, sister of Paul Martinez, St., from $350,000 to $500,000;

Alphonso Martinez, brother of Paul Martinez, Sr., from $350,000 to $500,000;

Daniel L. Martinez, brother of Paul Martinez, Sr., from $350,000 to $500,000;

Michael Martinez, brother of Paul Martinez, Sr., from $350,000 to $500,000;

Tomasita L. Martinez, mother of Paul Martinez, St., from $500,000 to $850,000;

Ester Martinez-Parks, sister of Paul Martinez, Sr., from $350,000 to $500,000;

Susanne Yeoman, sister of Paul Martinez, Sr., from $350,000 to $500,000.

LaJuana Smith’s brother Anthony Brown was killed in the Beirut bombing. Following
the Heiser framework she would normally be entitled to a baseline solatium award of $2.5
million. Heiser, 466 F. Supp. 2d at 269. However, the special master recommended an upward
departure to $3 million for LaJuana because “she suffered a ‘nervous breakdown’ following
Anthony’s death for which she sought medical treatment and was prescribed medication for
approximately one year.” Report of the Special Master (Estate of Anthony Brown), ECF No. 51,
at 11-13, 17. Because of her exceptionally severe reaction to Anthony’s death, this Court finds
that the special master’s recommended upward departure is warranted.

Brian Kirkpatrick was severely injured in the Beirut bombing. Following the Heiser

framework, the special master recommended that his son, Sean Kirkpatrick, receive a $2.5
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million solatium award. Report of the Special Master (Sean Kirkpatrick), ECF No. 33, at 7.
Sean was born on December 17, 1983—almost two months after the October 23 bombing. This
Court has previously held that “some lines must be drawn” and that after-born children are
ineligible to receive solatium awards under FSIA § 1605A. Davis, 2012 WL 1059700, at *5; see
also Wultz v. Islamic Republic of Iran, 08-cv-1460 (D.D.C. May 14, 2012), 2012 WL 1664027,
at *10. Accordingly, Sean Kirkpatrick may not recover in this action and his claims are
DISMISSED WITH PREJUDICE.

William Ray Gaines, Jr., was killed in the Beirut bombing. The special master found that
Evelyn Sue Spears-Elliot, James S. Spears, and Mark Spears, the half-siblings of Mr. Gaines, did
not have a close relationship with him—a prerequisite to a solatium award. Report of the Special
Mater (Estate of Williams Ray Gaines, Jr.), ECF No. 52, at 19-20. The evidence shows that they
were separated from Mr. Gaines at a young age and there is little evidence showing that they
experienced the severe emotional distress necessary to sustain a solatium award. Therefore, their
solatium claims will be DISMISSED WITH PREJUDICE. The special master did recommend a
solatium award for William’s mother, Carolyn Ruth Spears. Ms. Spears was separated from her
son when he was five and there is no evidence that she saw him in the subsequent sixteen years.
While there is evidence she suffered emotional distress when learning of William’s death, the
special master’s downward departure from $5 million to $1 million is warranted.

Dennis West was killed in the Beirut bombing. The special master found a close
relationship between Dennis and his father Charles F. West, but “no reason to deviate” from the
established framework. Report of the Special Master (Family of Dennis West), ECF No. 45, at
13—-14. In accordance with the Heiser framework, Charles F. West should have received a $5

million solatium award as the father of a deceased serviceman. 466 F. Supp. 2d at 269. The
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special master, in error, only awarded $3 million. Therefore, the solatium award of Charles F.
West will be increased to $5 million.

D. Punitive Damages

In assessing punitive damages, this Court has observed that any award must balance the
concern that “[r]ecurrent awards in case after case arising out of the same facts can financially
cripple a defendant, over-punishing the same conduct through repeated awards with little
deterrent effect . . . .,” Murphy, 740 F. Supp. 2d at 81, against the need to continue to deter “the
brutal actions of defendants in planning, supporting and aiding the execution of [terrorist
attacks|,” Rimkus v. Islamic Republic of Iran, 750 F. Supp. 2d 163, 184 (D.D.C. 2010). To
accomplish this goal, this Court—relying on the Supreme Court’s opinion in Philip Morris USA
v. Williams, 549 U.S. 346 (2007)—held that the calculation of punitive damages in subsequent
related actions should be directly tied to the ratio of punitive to compensatory damages set forth
in earlier cases. Murphy, 740 F. Supp. 2d at 81-82. Thus, in Murphy this Court applied the ratio
of $3.44 established in Valore—an earlier FSIA case arising out of the Beirut bombing. Id. at
82-83 (citing Valore, 700 F. Supp. 2d at 52); see also Bland, 831 F. Supp. 2d at 158; Davis, 2012
WL 1059700, at *7. Here, the Court will again apply this same $3.44 ratio, which has been
established as the standard ratio applicable to cases arising out of the Beirut bombing.
Application of this ratio results in a total punitive damages award of $630,487,651.

E. Prejudgment Interest

Plaintiffs” complaint also requests prejudgment interest. Am. Compl., at 80. Whether to
award such interest is a question that rests within this Court’s discretion, subject to equitable
considerations. See Pugh v. Socialist People’s Libyan Arab Jamahiriva, 530 F. Supp. 2d 216,

263 (D.D.C. 2008). When this Court applies the Heiser and Peterson I damages framework, it
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does not typically award prejudgment interest. Oveissi v. Islamic Republic of Iran, 768 F. Supp.
2d 16, 30 n.12 (D.D.C. 2011) (concluding that prejudgment interest was not warranted for
solatium damages because the values set by the Heiser scale “represent the appropriate level of
compensation, regardless of the timing of the attack.”); accord Harrison v. Republic of Sudan,
10-cv-1689 (D.D.C. Mar. 30, 2012), 2012 WL 1066683, at *24; Wultz 2012 WL 1664027, at
*16—17. Additionally, a significant portion of the delay in this case was caused by plaintiffs’
failure to timely submit necessary documents to the special master. See Order Concerning
Submissions to the Special Master, Apr. 12, 2011, ECF No. 28. Therefore, this Court DENIES
plaintiffs’ request for prejudgment interest.

IV.  Conclusion

[ran is racking up quite a bill from its sponsorship of terrorism. After this opinion, this
Court will have issued over $8.8 billion in judgments against Iran as a result of the 1983 Beirut
bombing.! A number of other Beirut bombing cases remain pending, and their completion will
surely increase this amount. Regardless, no award—however many billions it contained—could
accurately reflect the countless lives that have been changed by Iran’s dastardly acts.

In closing, the Court applauds plaintiffs’ persistent efforts to hold Iran accountable for its
cowardly support of terrorism. The Court concludes that defendant Iran must be punished to the
fullest extent legally possible for the bombing in Beirut on October 23, 1983. This horrific act
impacted countless individuals and their families, a number of whom receive awards in this

lawsuit. This Court hopes that the victims and their families may find some measure of solace

!'See Peterson 11, 515 F. Supp. 2d at 60 (awarding victims $2,656,944,977 in compensatory damages); Valore, 700
F. Supp. 2d at 90 (awarding victims $290,291,092 in compensatory damages and $1 billion in punitive damages);
Murphy, 740 F. Supp. 2d at 83 (awarding victims $31,865,570 in compensatory damages and $61,302,571.60 in
punitive damages); Bland, 831 F. Supp. 2d at 158 (awarding victims $277,805,908 in compensatory damages and
$955,652,324 in punitive damages); Anderson, 2012 WL 928256 at *4 (awarding victims $7,500,000 in
compensatory damages and $25,800,000 in punitive damages); O’Brien, 2012 WL 1021471 at *4 (awarding victims
$10,050,000 in compensatory damages and $34,572,000 in punitive damages); Davis, 2012 WL 1059700 at *8
(awarding $486,918,005 in compensatory damages and $2,161,915,942 in punitive damages).

10
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from this Court’s final judgment. For the reasons set forth above, the Court finds that defendants
are responsible for plaintiffs’ injuries and thus liable under the FSIA’s state-sponsored terrorism
exception for $183,281,294 in compensatory damages and $630,487,651 in punitive damages,
for a total award of $813,768.,945.
A separate Order and Judgment consistent with these findings shall be entered this date.
SO ORDERED.

Signed by Chief Judge Royce C. Lamberth on July 3, 2012.

11
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In Re Terrorist Attacks on September 11, 2001 (relating to Havlish v. Bin Laden), U.S.
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Levin, et al. v. Bank of New York, et al., U.S. District Court, Southern District of New
York, Amended Answer of JP Morgan Chase Parties to Amended Counterclaim of
Heiser Judgment Creditors, with Counterclaims, and Amended and Supplemental

Third-Party Complaint against Judgment Creditors of Iran, Plaintiffs Suing Iran and

Account and Wire Transfer Parties (Phase 3), 10 October 2012, No. 09 Civ. 5900 and

Exhibit A
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OF TERRENCE RICH, BRYAN HARRIS,
ARMANDO J. YBARRA, JOHNE,
L’HEUREUX, JANE L'HEUREUX, KERRY
M. L’HEUREUX, MARY B. WELLS,
MICHAEL BENNETT (INDIVIDUALLY
AND AS CO-ADMINISTRATOR OF THE
ESTATE OF MARLA ANN BENNETT),
LINDA BENNETT (INDIVIDUALLY AND
AS CO-ADMINISTRATOR OF THE
ESTATE OF MARLA ANN BENNETT),
ESTATE OF MARLA ANN BENNETT AND
LISA BENNETT, MASTERCARD
INTERNATIONAL INCORPORATED, BANK
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_ ISLAMIC REPUBLIC

OF IRAN, IRANIAN MINISTRY OF
INFORMATION AND SECURITY, AND
IRANIAN ISLAMIC REVOLUTIONARY
GUARD CORP., ALSO KNOWN AS
IRANIAN REVOLUTIONARY GUARD
CORP.,

. Third-Party Defendants.

X

Defendants, Third-Party Plaintiffs, and Counterclaim Defendants

JPMorgan Chase & Co. and JPMergan Chase Bank, N.A. (“JPMCB”) (collectively,

“JPMorgan™), by their attorneys, Levi Lubarsky & Feigenbaum LLP, as their amended

" answer, with counterclaims (the “Amended Answer”), to the amended counterclaim (the

“Amended Counterclaim”) asserted by Third-Party Defendants and Counterclaim

Plaintiffs Estate of Michael Heiser, et al. (the “Heiser Judgment Creditors”™), in their

amended answer dated August 16, 2012 to JPMorgan’s Amended and Supplemental

Third-Party Complaint dated September 21, 2011 (*“JPMorgan’s September 21, 2011
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lawfully subject to execution to satisfy the Judgment exceeds the amount needed fo
satisty the Judgment, or cxceeds the amount of that portion of the Judgment that can
properly be satisfied from such assets, the Court should allocate the amounts to be turned
over by JPMorgan, the other Defendants, and the defendants and respondents in such
other proceedings and determine which property, funds, and assets held by or for which
persons should be turned over, in such a way that none of the parties that is being
required to turn over funds or assets and no other affected person is required to turn over
more than that party’s or person’s allocable share of the amount available and needed to
satisfy the Judgment.
COUNTERCLAIMS AGAINST HEISER JUDGMENT
CREDITORS AND THIRD-PARTY COMPLAINT AGAINST

JUDGMENT CREDITORS OF IRAN, PLAINTIFFS SUING
IRAN, AND ACCOUNT AND WIRE TRANSFER PARTIES (PHASE 3)

As counterclaims agéinst Third-Party Defendants and Counterclaim
Plaintiffs Estate of Michael Heiser, ¢t al. and as third-party claims against the Third-Party
Defendanis referred to in paragraphs 50 to 74 of this pleading, JPMorgan (as previously
defined above) alleges as follows:

Nature of the Counterclaims/Third-Party Claims

... %4 IPMorganhas filed these counterclaims and third-party claims
pursuant to Section 5239 of the New York Civil Practice Law and Rules (“CPLR™), Rule
22 of the Federal Rules of Civil Procedure (these Rules will be cited herein as “Rule
__ ™), Sections 1335 and 2367 of Title 28, United States Code, Section 134 of the New
York Banking Law, and CPLR § 1006 in order to seek a determination by the Court of

the rights, if any, of the Heiser Judgment Creditors (using that term as defined in

paragraph 50 below), the persons and entities (collectively, “persons™) named as Third-
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Party Defendants herein, and any other persons in the funds, property, and assets
identified in Exhibit A hereto (hereinafier referred to as the “JPM Phase 3 Assets™). The
JPM Phase 3 Assets are being held by JPMorgan in blocked accounts, as required by
Presidential Executive Orders and regulations promulgated by OFAC that apply to, inter
alia, entities that may be agencies or instrumentalities of, or owned or controlled directly
or indirectly by, the Islamic Republic of Iran (hereinafter sometimes referred to as “IRI”)
and that have been designated by Presidential Executive Order or by OFAC as being
subject to such regulations.

45.  The Heiser Judgment Creditors have interposed an Amended
Counterclaim against JPMorgan. A copy of this Amended Counterclaim is annexed
hereto as Exhibit 1. Their Amended Counterclaim alleges that they have an unsatisfied
Judgment in the amount of $591,089,966.00 against the Islamic Republic of Iran, the
Iranian Ministry of Information and Security, and the Iranian Islamic Revolutionary
Guard Corps (the term “Iran” will be used below to refer to one or more or all of these
parties, depending on the context), and the Amended Counterclaim seeks to enforce their
Judgment against blocked assets held by JPMorgan. In particular, the Heiser Judgment

Creditors have notified JPMorgan and the Coust that pursvant to the Amended

~ Counterclaim, they intend to seek the turnover to them, pussuant to CPLR §§ 5225(b) and

5227, of the JPM Phase 3 Assets identified in Exhibit A hereto in partial satisfaction of
their Judgment.

46,  Many persons and entities other than the Heiser Judgment
Creditors also appear to have claims to or rights or interests in the JPM Phase 3 Assets,

In the first place, many other persons have obtained judgments against Iran based on an
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act of terrorism or an act within the scope of 28 U.S.C. § 1605A, and they may claim the
right to execute on the JPM Phase 3 Assets in order to satisfy their judgments. Still other
persons have commenced lawsuits against Iran based on similar claims for relief but have
not yet obtained a judgment against Iran. In addition, persons who established deposit
accounts with JPMorgan that are included in the JPM Phase 3 Assets and parties to the
blocked wire fransfers that give rise to some of the JPM Phase'3 Assets may have claims
to or rights or interests in the JPM Phase 3 Assets, as may other persons for whose benefit
the funds in question were being held or transferred. Finally, the Heiser Judgment
Creditors® claims to the JPM Phase 3 Assets are based on the contention that Iran itself
has a sufficient interest in the JPM Phase 3 Assets to make those assets subject to
execution and turnover,

47.  JPMorgan has filed these counterclaims and third-party claims in
order to bring such persons before the Court and give them the opportunity to assert any
claims they may have to the JPM Phase 3 Assets, so that the Court can determine whether
the funds should be turned over 1o the Heiser Judgment Creditors, to other judgment
creditors of Iran or persons suing Iran, or be dealt with in some other way. This

proceeding may be the only chance for persons named as counterclaim defendants or

" fhir&-iﬁz{rt)} defendants i_n'tﬁi-s-p-léddin_g to assert a:ny claim or interest ihcy may have in the

funds, property, and assets that are involved in this proceeding, Unless such persons file
an answer within the specified time and appear io assert their rights or claims, any claim,
right, or interest they may have in the JPM Phase 3 Assets may be terminated and the

funds in question may be turned over o the Heiser Judgment Creditors or other persons.
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Jjudgments against Iran with this Court, the delivery of writs of execution by those
judgment creditors to the United States Marshal’s Office for the Southern District of New
York (the “SDNY Marshal™), and the filing of the Levins’ complaint and the
counterclaims described below, occurred in this district, certain Third-Party Defendants
can be found here, and many of the defendants are aliens.

Common Factual Allegalions

77 On or aboul June 26, 2009, the Levins filed the first of the above
captioned proceedings in this Court pursuant to Rule 69 and CPLR §§ 5225(b) and 5227,

Their complaint (Dockel No. 70 in this proceeding), a redacted copy of which, without

exhibits, is annexed hereto as Exhibit H, asked the Court to order JPMorgan and the other ~°

defendant banks to turn over to the Levins, in satisfaction of the Levins® judgment against
Iran, certain funds held by the defendants in blocked accounts, The funds that the Levin
Judgment Creditors sought to seize in order to satisfy their judgment included the
proceeds of wire transfers that were blocked by JPMorgan, and that were being held by
JPMorgan in blocked accounts, as required by OFAC Regulations set forth in 31 C.F.R.
Parts 544, 594, and 595, and the balances in blocked deposit accounts that were being

held by JPMorgan pursuant to those Regulations (all such blocked wire transfer procesds

and blocked account balances held by JPMorgan at any time will bereferredto =~ - -~~~ - -~~~

hereinafler as the “Blocked Assets™). (References to the docket number for a document
filed in these proceedings, such as Docket No, 70, indicate the number of that document
on the docket for this case, unless otherwise specified. Any person can go to the
Courthouse of the Court at 500 Pearl Street, New York, New York, and view any item on

the docket except for documents filed under seal. In addition, most lawyers admitted to

43

- 136 -



'\_)j

practice law in the Court subscribe {o PACER, a system that allows them to view all su‘ch
documents on line for a small charge. The undersi gned law firm for JPMorgan will
provide copies of any pleadings or documents referred to in this Third-Party Complaint,
al no cost, at the request of any Third-Party Defendant that has not yet appeared in this
case by a lawyer admitted to practice law in the Court.)

78. After filing their ansWers in this proceeding, JPMorgan and the
other defendants commenced third-party proceedings in this proceeding in 2010 against
various persons who had, upon information and belief, obtained judgments against Iran
that appeared to be based on acts of terrorism or actions within the scope of FSIA §
1605A. JPMorgan and the other defendants also commenced third-party proceedings in
2010 against persons who had brought suit against Iran, based on what appeared to be
acts of terrorism or actions within the scope of FSIA § 1605A, and who had delivered
notices of lis pendens pursuant to FSIA § 1605A(g) to one or more of the defendants,
even though they might not yet have obtained judgments against Iran. All of those
parties appeared in thesc proceedings and filed answers, and in many cases their answers
contained counterclaims asserting that they, and not the Levins, were entitled 1o execute

on the blocked assets held by the defendants, including the Blocked Assets held by

JPMorgan, to satisfy their judgmiernits against Tran,

79. On July 6, 2010, the Heiser Judgment Creditors filed an amended
answer, with an amended counterclaim (Docket No. 212), to a third-party complaint
served on therm, In their amended counterclaim, the Heiser Judgment Creditors sought
the entry of an order directing JPMorgan and another defendant to turn over to them all

personal and, if applicable, real property of Iran held by those defendants, in an amount
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* “themoment, this transferred proceeding has been stayed (Docket No. 104 in that

not to exceed the amount of their judgment against Iran, plus post-judgment interest,
Their request for this relief was based, inter alia, on allegations that they had registered
their jpdgment against Iran with this Court on September 8, 2008 and filed a notice of lis
pendens pursuant fo 28 U.S.C. § 1605A(g) with this Court on November 19, 2009,

80.  On April 30, 2010, upon information ang belief, the Heiser
Judgment Creditors also obtained a writ of garnishment from the United States District
Court for the District of Maryland (the “Maryland Federal Court”) addressed to JPMCB,
a copy of which was delivered to JPMCB in Maryland on or about May 3, 2010. This
gave rise to a proceeding in the Maryland Federal Court to enforce that writ of
garnishment against JPMCB. By order dated March 31, 2011, that pfoceeding was
transferred to the United States District Court for the Southern District of New York to
the extent that claims were asserted against JPMCB and certain other parties. The
transferred proceeding was docketed in this Court as Estate of Heiser, et al. v. JPMorgan

Chase Bank, N.4., No. 11 Civ, 2570 (LBS) (DCF) (SD.N.Y.). The Heiser Judgment

_Creditors’ Response to JPMCB’s answer in the Maryland proceeding, which is now on

file in this Court (Docket No. 58 in No. 11 Civ. 2570), seeks leave of Court fo proceed to

enforce their alleged judgment against Iran by executing on assets held by J PMCB. For

proceeding),

81.  On March 7, 2011, the Greenbaum Judgment Creditors filed an
amended anéwer, with amended counterclaims (Docket No, 344), to a third-party
complaint served on them. In their amended counterclaims, the Greenbaum Judgment

Creditors sought the entry of an order directing JPMorgan and other defendants to tumn
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" over to them personal and, if applicable, real property with a value of the amount of their
Judgment against Iran, plus post-judgment interest, or ihe payment of a sum of money not
exceeding those amounts, and the turnover to them of all blocked assets in the
defendants’ possession, custody, and control owed to or held for the benefit of Iran.
Their request for this relief was based on writs of execution that they had allegedly
delivered {o the SDNY Marshal on February 9, 2011 for service on the defendants and
that were allegedly served on JPMorgan on or before February 17, 2011

82, On March 7, 2011, the Acosta Judgment Creditors'filed an
amended answer, with amended counterclaims (Docket No. 345), to a third-party
complaint served on them. In their amended counterclaims, the Acosta Judgment
Creditors sought the entry of an order directing the turnover to them of personal and, if
applicable, real property with a value of the amount of their judgment against Iran, plus
post-judgment interest, or the payment of a sum of money not exceeding those amounts,
and the turnover to them of all blocked assets in the defendants’ possession, custody, and
control owed to or held for the benefit of Iran. Their request for this relief was based on
writs of execution that they had allegedly delivered to the SDNY Marshal on January 6,

2011 for service on the defendants and that were allegedly served on JPMorgan on or

~ before February 17,2011,

83, OnlJuly 8, 2010, the Peterson Judgment Creditors filed an
amended answey, with amended counterclaims and crossclaims against various partics
(Docket No. 216), to a third-party complaint served on them, In their amended
counterclaims, the Peterson Jud:gment Creditors sought the entry of an order directing the

turnover by JPMorgari to them of personal and, if applicable, real property of Iran with a
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value of, or otherwise to receive payment of a sum of money not exceeding the amount
of, their judgment againstl Iran, plus post-judgment interest, and the turnover by
JPMorgan to them, in satisfaction of their judgment against Iran, of ali blocked assets in
JPMorgan’s possession, custody, or control owed to or held for the benefit of Iran, Their
request for this rélief was based, inter alia, on allegations that they had registered their
Jjudgment against Iran with this Court on March 24, 2008 and delivered a writ of
execution to the SDNY Marshal on June 12, 2008,

84.  Upon information and belief, the Rubin Judgment Creditors have
delivered one or more writs of execution relating to their judgment against Iran to the
SDNY Marsha! in an effort to satisfy. that judgment. On April 19, 2010, the Rubin
Judgment Creditors filed an answer (Docket No. 145) to a third-party complaint served
on them, but their answer did not include counterclaims,

85. Upon information and belief, many of the Valore Judgment
Creditors have filed Notices of Pending Action Pursuant to FSIA § 1605A(g) with the
Clerk of this Court in an attempt to establish a Jien on property within this judicial district
that may be subject to execution to satisfy their judgment against Iran, On April 20,

2010, the Valore Judgment Creditors who were made Third-Party Defendants to this

served on them, but their answers did not include counterclaims,

86.  Upon information and belief, the Brown Judgment Creditors have
filed a Notice of Pending Action Pursuant to FSTA § 1605A(g) with the Clerk of this
Court in an attempt {o establish a lien on property within this judicial district that may be

subject (o execution to satisfy their judgment against Iran. On April 20, 2010, the Brown
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Plaintiffs filed an answer (Docket No. 153) to a third-party complaint served on them, but
their answer did not include counterclaims.

87.  Upon information and belief, the Bland Judgment Creditors have
filed a Notice of Pending Action Pursuant to FSIA § 1605A(g) with the Clerk of this
Court in an attempt to establish a lien on property within this judicial district that may be
subjgc‘g}g execution to satisfy their judgment against Iran. On April 20, 2010, the Bland
Judgment Creditors filed an answer (Docket No, 153) to a third-party complaint served
on them, but their answer did not include counterclaims.

88.  Upon information and belief, the Khaliq Plaintiffs, the Owens ..
Plaintiffs, and the Mwila Plaintiffs have filed a Notice of Pending Action Pursuant to. -
FSIA § 1605A(g) with the Clerk of this Court in an attempt to establish a lien on property
within this judicial district that may be subject to execution to satisfy any judgment that
they may recover against Iran under FSIA § 1605A.

89.  OnJuly 13, 2010, the Levins made a motion for partial summary
judgment in the Levin Turnover Proceeding (Docket Nos. 218-224). Their motion asked
the Court to order the defendants to turn over to them certain of the Blocked Assets (the
“Phase 1 Assets”) immediately. In response, the Greenbaum Judgment Creditors and the
Acosta Judgment Creditors made cross-motions to compel JPMorgan and defendant
Citibank, N.A. (“Citibank™) to twrn over cerlain of the Phase 1 Assets to them. The
Heiser Judgment Creditors also made a cross-motion for an order directing defendants
The Bank of New York Mellon (“BNY Mellon”) and Sociélé Générale (“SG™) 1o turn

over certain of the Phase 1 Assets to them.
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90.  On January 20, 2011, this Court entered an order, later modified on
March 4, 2011 (the “Summary Judgment Order”) (Docket No. 342), that denied the
Levins’ motion for partial summary judgment, on the ground that their writ of execution
was not valid, The Summary Judgment Order also denied the Heiser Judgment
Creditors’ motion for partial summary judgment, on the ground that the writ of execution
on which their motion was based was issued and served in the State of Maryland, not the . -
State of New York, and so could not be enforced against assets held in New York. The
Summary Judgment Order granted the motions for partial summary judgment made by
the Greenbaum Judgment Creditors and the Acosta Judgment Creditors and ordered that
the funds held by JPMorgan in one blocked account and certain assets held by Citibank
must be turned over to the Greenbaum Judgment Creditors and the Acosta Judgment
Creditors. The Summary Judgment Order was entered as a Rule 54(b) judgment in favor
of those parties with respect to the blocked assets that had been awarded to them.

91.  The Levins took an immediate interlocutory appeal from the
Summary Judgment Order. Upon information and belief, while the appeal was pending,

the Levins reached a settlement with the Greenbaum Judgment Creditors, the Acosta

.Judgment Creditors, and the Heiser Judgment Creditors. Upon information and belief,

- this sétilement provides for the Levins, the Greenbaum Judgment Creditors, the Acosta

Judgment Creditors, and the Heiser Judgment Creditors (the “Settling Parlies™) to divide
among themselves, according to a formula that is not known to the Stakeholders, some or
all of the funds, property, and assets that are turned over to any of the Settling Parties in
this proceeding, and possibly also in other proceedings brought by any of them in an

effort to satisfy a judgment against Iran. The Levins then withdrew their appeal.
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92.  On March 8, 2011, meanwhile, the Heiser Judgment Creditors filed
in this Courl a separate turnover proceeding against JPMCRB entitled Estate of Michael
Heiser, et al. v. JPMorgan Chase Bank, N.4., Index No. 11 Civ. 1606 (LTS) (MHD)
(8.D.N.Y.). The Heiser Judgment Creditors’ petition in that proceeding (Docket No, 1 in
that proceeding) seeks the entry of an order compelling JPMCB to 'convey, assign, and
pay to petitioners, in satisfaction of their judgment against Iran, all right, title, interest,
and money in their possession in which Iran or its agencies or instrumentalities (or any
separate juridical entity in which Iran has an interest, direct or indirect), may have an
interest, including but not limited to, Blocked Assets, Their request for this relief is
based, inter alia, on allegations that the Heiser Judgment Creditors delivered a writ of
execution to the SDNY Marshal on December 10, 2010 and that this writ was served on
JPMCB on January 28, 2011. For the moment, this proceeding has been stayed.

93.  InJune 2011, the Settling Parties made a joint motion for summary
judgment in the Levin Tumover Proceeding, seeking the immediate tunover of all of the
Phase 1 Assets, The Court granted this motion and entered an order dated June 21, 2011
(Docket No. 412), modified on July 11, 2011, that directed JPMorgan and the other

defendants to turn over all of the Phase 1 Assets to the Settling Parties. In July 2011,

JPMCB, acting pursuant to this order, turned over certain funds to the SDNY Marshal for
delivery to the Settling Parties.

94.  Thereafter, the Settling Partics designated additional Blocked
Assets held by the defendants, including blocked assets held by JPMCB that had been

blocked in or before June 2011, for inclusion in Phase 2 of this proceeding. Upon
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information and belief, the Blocked Assets designated for inclusion in Phase 2 (the
“Phase 2 Assels™) involve more than $4 million in blocked funds.

95,  In September and October 2011, JPMorgan filed additional Third-
Party Complaints (the “Additional Third-Party Complaints”) in order to obtain
interpleader relief and other relief against persons who might have an interest or rights in
or assert a claim to one or more of the Phase 2 Assets held by JPMorgan. Partially
redacted copies of JPMorgan’s Additional Third-Party Complaints are on file in the
public docket of this proceeding (Docket Nos. 430 and 597).

96.  On October 5, 2011, the Levins filed an answer to an amended
third-party complaint filed by SG in September 2011, The Levins’ answer (Docket No.
437) asserted crossclaims against JPMorgan that sought the entry of an order directing
JPMorgan to convey to the Levins all right, title, interest, and money held by them in
accounts that had been blocked or restrained or that JPMorgan had control over due to
those accounts’ or assets’ nexus with Iran, Their request for this relief was based on
additional writs of execution that the Levins had allegedly delivered to the SDNY
Marshal on August 25, 2011 for service on various entities and that werc allegedly served
on JPMorgan on or before September 8, 2011,

Party Defendanls in JPMorgan’s Additional Third-Party Complaints, filed an answer
thereio (Docket No, 444) that asserted counterclaims against JPMorgan, These
counterclaims were based on the same writs and sought the same relief as the
counterclaims previously asserted by them in carlier pleadings that are described in

paragraph 38 above.
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98.  The Acosta Judgment Creditors, who were named as Third-Party
Defendants in JPMorgan’s Additional Third-Party Complaints, also filed an answer
thereto (Docket No. 442) that asserted counterclaims against JPMorgan. These
counterclaims were based on the same writs and sought the same relief as the
counterclaims asserted by them in carlier pleadings that are described in paragraph 39
above.

99.  The Heiser Judgment Creditors, who were named as Third-Party
Defendants in JPMorgan’s Additional Third-Party Complaints, also filed an answer
thereto (Docket No. 447) that asserted counterclaims against the Stakeholders. These
counterclaims sought the same relief as the counterclaims asserted by them in earlier
pléadings that are described in paragraph 36 above. Their request for this relief was
based in part on the same allegations regarding the issnance of writs of execution and the
service of those writs that they had made in the petitions filed by them against the
Stakeholders that are described in paragraphs 37 and 49 above,

100.  The Valore Judgment Creditors, who were named as Third-Party
Defendants in JPMorgan’s Additional Third-Party Complaints, also filed an answer
thereto (Docket No. 490) that asserted counterclaims against JPMorgan, In their
turnover to them of personal and, if applicable, real property of Iran with a vatue of, or
otherwise to receive payment of a sum of money not exceeding the amount of, their
judgment against Iran, plus post-judgment interest, from the defendants, and the tumover
by the defendants to them, in satisfaction of their judgment against Iran, of all blocked

assets in the defendants’ possession, custody, or control owed to or held for the benefit of
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Iran, Their request for this relief was based, inter alia, on allegations that they had
registered their judgment against Iran with this Court on July 5, 2011 and delivered a writ
of execution 1o the SDNY Marshal on October 5, 2011 for service on, inter alia,
JPMorgan,

101.  The Brown Judgment Creditors and the Bland Judgment Creditors,
who were also named as Third-Party Defendants in JPMorgan’s Additional Third-Party
Complaints, filed an answer thereto (Docket No. 440) that did not include counterclaims.

102, The Khaliq Plaintiffs, the Owens Plaintiffs, and the Mwila
- Plaintiffs, who were also named as Third-Party Defendants in JPMorgan’s Additional

Third-Party Corﬁplaints, filed an answer thereto (Docket No. 458) that did 1ot include
counterclaims,
103.  The Peterson Judgment Creditors, who were also named as Third-
Party Defendants in JPMorgan’s Additional Third-Party Complaints, entered into a
stipulation dismissing with prejudice any claim they might have to the Phase 2 Blocked
| Assets (Docket No. 561).
104, The Rubin Judgment Creditors, who were alse named as Third-

Party Defendants in JPMorgan’s Additional Third-Party Complaints, did not file an

“answer 1o those third-party complaints,
1035, JPMorgan’s Additional Third-Party Complainis also named as
Third-Party Defendants Susan Weinstein (individually, as Co-Administrator of the Estate
of Tra William Weinstein and as natural guardian of David Weinstein), Jeffrey A. Miller
(as Co-Administrator of the Estate of Ira William Weinstein), Joseph Weinstein, Jennifer

Weinstein Hazi, and David Weinstein (the “Weinstein Judgment Creditors™). Upon
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information and belief, the Weinstein Judgment Creditors were plaintiffs in an action
entitled Weinstein, ef al., against Islamic Republic of Jran, et al., Civil Action No. 00-
2601 (RCL) (D.D.C.), who recovered a judgment against Iran in that action in the amount
of approximately $183.2 million. Upon information and belief, the Weinstein Judgment
Creditors have served restraining notices on one or more of the Stakeholders. The
Weinstein Judgment Creditors did not file answers to JPMorgan’s Additional Third-Party
Complaints,

106.  JPMorgan’s Additional Third-Party Complaints also named as
third-party defendants numerous persons and entities in whose names the blocked deposit
accounts included in the Phase 2 Blocked Assets were being held, or who were named as
parties to wire transfers that gave rise to Phase 2 Blocked Assets, or who appeared to
have a possible interest in or claim to one or more of the Phase 2 Blocked Assets on other
grounds (the “Phase 2 Wire Transfer/Account Parties”). Some of the Phase 2 Wire
Transfer/Account Parties have filed answers to the Additional Third-Party Complaints,
and some of their answers have included counterclaims asserting that they owned or had
a claim to or interest in one or more of the Phase 2 Assets held by JPMorgan, Other -

Phase 2 Wire Transfer/Account Parties may also decide to appear in this proceeding and

assert claims {0 one or more Bjdéked .Assets or may commencc 6thér icéal prooeédiﬁgs lo-
assert claims to one or more Blocked Assets.

107.  On August 29, 2012, the Settling Parties made a motion for partial
summary judgment in the Levin Turnover Proceeding, secking the immediate turnover by
JPMorgan and the other defendants of a large percentage of the Phase 2 Assets. This

motion is scheduled io be argued before the Courl on November 13, 2012,
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108.  In addition to the Phase 1 and Phasc 2 Assets held or formerly held
by it, JPMorgan is holding several millions of dollars in blocked funds, including funds
formerly held in deposit accounts and funds that represent the proceeds of blocked wire
transfers, and including funds blocked by JPMorgan after June 2011.

109.  Upon information and belief, the Murphy Judgment Creditors
commenced a proceeding in this Court in 2011 entitled Elizabeth Murphy, et al. v,
Islamic Republic of Iran, et al., 11 MC 0243 (§.D.N.Y.). Upon information and belief,
the Murphy Judgment Creditors have obtained the issuance of a writ of execution in that
proceeding and have delivered the writ to the SDNY Marshal for service upon various
banks. 0n'infoﬁnation and belief, copies of this writ of execution have been delivered to
one or more other banks but not, as of the date of filing of these Counterclaims and this
Third-Party Complaint, to JPMorgan,

110,  OnJune 15, 2012, JPMorgan, BNY Melion, and SG filed a
supplemental third-party complaint (the “2012 Third-Party Complaint™) seeking
interpleader and other relief (Docket No. 706) against the Murphy Judgment Creditors
and the Bennett Judgment Creditors,

111, OnJuly 5, 2012, the Bennett Judgment Creditors filed an answer
(Docket No. 716) to the 2012 Third-Party Complaint that asserted counterclaims against
JPMorgan. In their counterclaims, the Bennett Judgment Creditors sought the entry of an
order directing JPMorgan to turn over to them Iranian assets, in an amount not to exceed
the amount of their judgment against Iran, plus interest, from assets blocked by

JPMorgan after June 2011. Their request for this relief was based on a wril of execution
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that they had allegedly delivered to the SDNY Marshal on May 31, 2012 for service on
the defendants and that was allegedly served on JPMorgan on June 4, 2012,

112, The Murphy Judgment Creditors filed an answer (Docket No. 737)
to the 2012 Third-Party Complaint that did not include counterclaims.

113, On August 16, 2012, the Court granted the Heiser Judgment
Creditors permission 1o file an amended answer to the Additional Third-Party

Complaints, with an amended counterclaim, and to pursue turnover of certain blocked

2012, A cbpy of this amended answer is annexed flercto aé E)ﬁliibit I.-

assets held by JPMorgan and Citibank that were blocked affer June 2011, including the
JPM Phase 3 Assets.

114,  On August 17, 2012, the Heiser Judgment Creditors filed an
amended answer (Docket No. 753) to the Additional Third-Parly Complaints that asserted
an amended counterclaim against JPMorgan. This counterclaim was based on the same
writs and sought the same relief as the counterclaim previously asserted by them in
garlicr pleadings. that are described in paragraphs 36, 37, 49, and 56 above, bui it also
sought the turnover of blocked assets that were not included among the Phase 1 Assets or
the Phase 2 Assets, based in part on a writ of execution allegedly issued by the Court and

delivered to the SDNY Mar§hal on May 29, 2012 and served on JPMorgan on June 4,

115, Counsel for the Heiser Judgment Creditors has advised the Court
and counsel for JPMorgan that the immediate purpose of filing the Heiser Judgment
Creditors’ latest amended counterclaim against JPMorgan is to seek the turnover to the
Heiser Judgment Creditors of the JPM Phase 3 Assets, which are being held by

JPMorgan in three blocked accounts. The JPM Phase 3 Assets are described in detail in
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Exhibit A to this third-party complaint, and relevant portions of Exhibit A will be served
on all Third-Party Defendants identified in paragraphs 65 to 74 above (the “Phase 3 Wire
Transfer/Account Parties”) who may have a claim to or an interest or rights in the JPM
Phase 3 Assets,

116.  Upon information and belief, the Third-Party Defendants, or some
of them, may have claims to or rights with respect to some or all of the JPM Phase 3
Assets that are superior to the rights of the Heiser Judgment Creditors to seize those
Blocked Assets to satisfy their judgments against Iran. |

117. Upon information and belief, the Phase 3 Wire Transfer/A ccount
Parties, or some of them, may have a sufficient interest in the JPM Phase 3 Assets that
they have standing to contend that some or all of the JPM Phase 3 Assets are not subject
to éxecution to satisfy the judgments or claims of any of the Counterclaim Defendants or
Third-Party Defendants identified in paragraphs 50 to 64 above who have judgments
against or are seeking to recover judgments against Iran (the “Iran Claimants”).

118. By reason of the foregoing, JPMorgan is faced with the prospect of
multiple claims to some or all of the Phase 3 Blocked Assets from the persons named as

Counterclaim Defendants and Third-Party Defendants berein. In these circumstances,

) fPM_or_gén_hés—légiﬁniéfe concerns that J PMorg‘én may be exposed to double or multiple

liability, vexatious and burdensome litigation in different courts and proceedings, and the
attendant risk of inconsistent rulings.

119.  These counterclaims and third-party claims do not supersede any
other counterclaim or third-party claims referred to herein or heretofore filed in this

proceeding,
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)

First Counterclaim/Claim for Relief

120.  JPMorgan repeats and realleges each and every allegation set forth
in paragraphs 33 through 119 above 1o the same extent as if those allegations were set
forth here in full,

121, CPLR § 5239 provides that “[p]rior to the application of property
ordebt. . . to the satisfaction of a judgment, any interested person may commence a
special proceeding against the judgment creditor or other person with whom a dispute
exists to determine rights in [such] property 6r debt,” and that in such a proceeding the
Court “may vacate the execution or order, void the levy [or] direct the disposition of the
property or debt.”

122, In the circumstances set forth above, JPMorgan is entitled to an
order determining the rights of the Heiser Judgment Creditors, the Third-Party

Defendants in this proceeding, and all interested parties in and to the JPM Phase 3 Assets,

Second Counterclaim/Claim for Relief
123, JPMorgan repeats and realleges each and every al]egatioh set forth
in paragraphs 33 through 119 above to the same extent as if those allegations were set
forth here in full.
124, As sct foftﬁ abox-'e-, tﬁe Hcisér Judérﬁénl (iredit;nr; ;m; ax_s;c'rtihé -
that they are entitled {o seize the JPM Phase 3 Assets to satisfy their judgments against
Iran, but some or all of the third-party defendants in this proceeding may have claims to

or rights in some or all of the JPM Phase 3 Assets that may take priority over the Heiser

Judgment Creditors’ claims to or rights therein, or may be able to cstablish that the Heiser
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Judgment Creditors or the other Iran Claimants are not entitled 1o execute on some or all
of the JPM Phase 3 Assels,

125. By reason of the foregoing, JPMorgan is exposed to the risk of
multiple and inconsistent liability and burdensome litigation in different courts with
respect to the JPM Phase 3 Assets,

126.  Inthese circumstances JPMorgan is entitled to interplead all other
parties who may have claims 1o or rights in the JPM Phase 3 Assets and obtain a

determination by the Court, pursuant to New York Banking Law § 134, Rule 22, 28

- U.S.C. §§ 1335 and 2361, and CPLR § 1006, of the rights of all interested parties with

respect thereto,
Third Counterclaim/Claim for Relief

127. JPMorgan repeats and realleges each and every allegation set forth

in paragraphs 33 through 119, 121, 122, and 124 through 126 above to the same extent as -

if those allegations were set forth here in full.
128, By reason of the foregoing, JPMorgan is entitled to preliminary
and permanent injunctive relief restraining and enjoining the Heiser Judgment Creditors,

the Third-Party Defendants, and all other persons and entities who may have claims to or

- rights in the JPM Phase 3 Assets from instituting or prosceuting any other proceédiné in

any state or United States court or in any other jurisdiction relating to or affecting the
JPM Phase 3 Assets, requiring them to assert their claims to the JPM Phase 3 Assets, if
any, in this proceeding, and restraining and enjoining them from instituting or

prosceuting any proceeding in any jurisdiction relating to any of the JPM Phase 3 Assels
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or any portion thereof that JPMorgan is ordered to turn over to any Counterclaim or
Third-Party Defendant in this proceeding,

Fourth Counterclaim/Claim for Relief

129, JPMorgan repeats and realleges each and every allegation sct forth
in paragraphs 33 through 119, 121, 122, and 124 through 126 above fo the same extent as
if those allegations were set forth here in full.

130. By reason of the foregoing, JPMorgan is entitled to a declaratory
judgment determining its rights and the rights of the Heiser Judgment Creditors; the
Third-Party Defendants, and all interested parties with respect to the JPM Phase 3 Assets.

WHEREFORE Defendants, Counterclaim Defendants, and Counterclaim -
- and Third-Party Plaintiffs JPMorgan Chase & Co. and JPMorgan Chase Bank, N.A.
request the entry of a judgment in these proceedings

(1) Dismissing the Amended Counterclaim in its entirety as against
JPMorgan Chase & Co. and JPMorgan Chase Bank, N.A,;

(2)  Determining their rights and the rights of the Heiser Judgment
Creditors, the Third-Party Defendants, and all interested parties in the JPM Phase 3
Assets;

(3)  Determining whether any of the Phase 3 Wire Transfer/Account
Parties is an agency or instrumentality of the Islamic Republic of Iran;

(4)  Determining with respect to cach of the JPM Phase 3 Assets
whether the Heiser Judgment Creditors or any of the other Iran Claimants have met their
burden of proof with respect to the other requirements and conditions set forth in Section

201 of TRIA or Section 1610(g) of the FSIA for execution against such assets;
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(5)  Determining that the service of this Third-Party Complaint, the
third-party summons, and other relevant documents upon the Third-Party Defendants
constitutes good and sufficient service under CPLR § 5239 and any other applicable
provision of law; |

(6)  Determining this Court’s subject matter jurisdiction and its in
personam and in rem jurisdiction over the Third-Party Defendanis and the JPM Phase 3
Assets to the extent necessary to determine the parties’ rights with respect to such assets;

(7)  Determining whether JPMorgan Chase & Co. or JPMorgan Chase
Bank, N.A. is a proper garnishee and has properly been subjected fo execution of any
judgment against Iran in favor of any of the Heiser Judgment Creditors or any of the
other Iran Claimants with respect to any of the JPM Phase 3 Assets;

&) Determining whether and to what extent, if any, each of the JPM
Phase 3 Assets is subject to execution to satisfy any judgment entered heretofore or
hereafter in favor of the Heiser Judgment Creditors or any of the Iran Claimants against
Iran, and the extent to which any person is entitled to the turnover of such assets;

(%)  Discharging JPMorgan Chase & Co. and JPMorgan Chase Bank,
N.A. from any and all liability to the Heiser Judgment Creditors, the Third-Party
Defendants, and any and all other claimants and interested persons with respect to any
portion of the Phase 3 Blocked Assets that may be ordered turned over to any of them in
this proceeding in satisfaction of any judgment against Iran;

(10)  Restraining and enjoining the Heiser Judgment Creditors, the
Third-Party Defendants, and all other persons and entities who may have claims to or

rights in the JPM Phase 3 Assets from instituting or prosecuting any proceeding in any
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jurisdiction relating any of the JPM Phase 3 Assets or any portion thereof that JPMorgan
is ordered to turn over to any Third-Party Defendant;
(11)  Awarding to JPMorgan Chase & Co. and JPMorgan Chase Bank,
N.A. their costs and expenses in these proceedings, including reasonable attorneys’ fees;
and
“+(12)  Awarding to JPMorgan Chase & Co. and JPMorgan Chase Bank,
N.A, such other and further relief as may be just and proper.

Dated: New York, New York
October 10, 2012

LEVILUBARSKY & FEIGENBAUM LLP

By: //%"ﬁ QM

Howard'B, Levi v
Richard F. Lubarsky
J. Kelley Nevling, Jr.
1185 Avenue of the Americas, 17th Floor
New York, NY 10036
Tel, No. (212) 308-6100
E-mail addresses: hlevi@llf-law.com or
knevling@llf-law.com

Attorneys for Defendants, Counterclaim
Defendants, and Counterclaim and Third-
Party Plaintiffs JPMorgan Chase & Co. and
JPMorgan Chase Bank, N.A.
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EXHIBIT A (CONFIDENTIAL)

The records of JPMorgan Chase & Co. and/or JPMorgan Chase Bank, N.A,
(collectively, “JPMorgan™) indicate that you, or one or more entities you have done
business with, may have an interest in or rights to funds being held by JPMorgan Chase
Bank, N.A. (*JPMCB”) in the following blocked account that was established to hold
funds subject 1o blocking regulations issued by the Office of Foreign Assets Control
(“OFAC™) of the Department of the Treasury of the United States of America;

Amount Blocked:  US$2,927,258.58
Date Blocked: March 8, 2012

Name of Prior
Property Custodian: MasterCard International Incorporated

Other Interested
Entities: Bank Melli Iran
Bank Saderat Iran

JPMorgan’s records reflect that this account was established by JPMCB at the
request of MasterCard International Incorporated (“MasterCard”) and that MasterCard
has notified JPMCB that the funds in question were settlement funds due and owing to
Bank Mellj Iran, an entity that is subject to OFAC blocking regulations set forth in 31
C.F.R. Part 544 (Weapons of Mass Destruction Proliferators Sanctions Regulations),
and/or Bank Saderat Iran, an entity that is subject to blocking regulations set forth in 31
C.F.R. Parts 594 and 595 (Anti-Terrorism Regulations).

These funds are being held by JPMCB in a blocked account, They are included
among the JPM Phase 3 Assets that are described in the third-party complaint to which
this Exhibit I is attached. As described in the accompanying third-party complaint,
various parties who have obtained a judgment against the Islamic Republic of Iran, or
who have brought suit to obtain such a judgment, are frying 1o seize the funds in this
blocked account in order to satisfy their judgment against the Islamic Republic of Iran, or

. are secking o .impose a lien on.this.account until they.can obtain_such a judgment.. The

basis for their claims appears to be that such funds are blocked assets of the Islamic
Republic of Iran or one or more of its agencies and instrumentalities, within the meaning
of Section 201(a) of the Terrorism Risk Insurance Act of 2002, or are property of the
Islamic Republic of Tran or ene or more of its agencies and instrumentalities, or in which
they have an interest, within the meaning of Section 1610(g) of the Foreign Sovereign
Immunities Act of 1976, 28 U.S.C. § 1610(g).

THIS EXHIBIT IS DESIGNATED AS CONFIDENTIAL UNDER THE

PROTECTIVE ORDER THAT WAS S0 ORDERED BY THE COURT ON
OCTOBER 26, 2009, AS MODIFIED ON JANUARY 11 AND AUGUST 6, 2010
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EXHIBIT A (Continued) (CONFIDENTIAL)

The records of JPMorgan Chase & Co, and/or JPMorgan Chase Bank, N.A.
(collectively, “JPMorgan™) indicate that you, or one or more entitics you have done
business with, may have an interest in or rights to funds being held by JPMorgan Chase
Bank, N.A. (“JPMCB”) in the following blocked account that was established to hold
funds subject to blocking regulations issued by the Office of Foreign Assets Controi
(“OFAC?”) of the Department of the Treasury of the United States of America:

Amount Blocked; US$1,264,233.67
Date Blocked: March 8, 2012

Name of Prior
Property Custodian: MasterCard International Incorporated

Other Interested
Entities: Bank Melli Tran

JPMorgan’s records reflect that this account was established by JPMCB at the )
request of MasterCard International Incorporated (“MasterCard”) and that MasterCard
has notified JPMCB that the funds in question were cash collateral pledged by Bank
Melli Iran, an entity that is subject to OFAC blocking regulations set forth in 31 CFR,
Part 544 (Weapons of Mass Destruction Proliferators Sanctions Regulations).

These funds are being held by JPMCB in a blocked account, They are included
among the JPM Phase 3 Assets that are described in the third-party complaint to which
this Exhibit 1 is attached, As described in the accompanying third-party complaint,
varjous parties who have obtained a judgment against the Islamic Republic of Iran, or
who have brought suit to obtain such a judgment, are trying to seize the funds in this
blocked account in order to safisfy their judgment against the Islamic Republic of Tran, or
are secking to impose a lien on this account until they can obtain such a judgment. The
basis for their claims appears to be that such funds are blocked assets of the Islamic
Republic of Iran or one or more of its agencies and instrumentalities, within the meaning
of Section 201(a) of the Terrorism Risk- Insurance Act of:2002,-or are-property of'the :
Istamic Republic of Iran or one or more of its agencies and instrumentalities, or in which
they have an interest, within the meaning of Section 1610(g) of the Forei gn Sovereign
Immunities Act of 1976, 28 U.S.C. § 1610(g),

THIS EXHIBIT IS DESIGNATED AS CONFIDENTIAY, UNDER THE

PROTECTIVE ORDER THAT WAS SO ORDERED BY THE COURT ON
OCTOBER 26, 2009, AS MODIFIED ON JANUARY 11 AND AUGUST 6, 2010
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Annex 41

In Re Terrorist Attacks of September 11, 2001 (relating to Havlish v. Bin Laden), U.S.
District Court, Southern District of New York, Order and Judgment of 12 October
2012, Case 1:03-cv-09848-GBD-SN
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Annex 42

Bennett, et al. v. The Islamic Republic of Iran et al., U.S. District Court for the
Northern District of California, Order Denying Motion to Dismiss, 28 February 2013,
Case 3:11-cv-05807-CRB
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GACRBALL\20111\5807\order re MTD.wpd - show_temp.pl https://ecf.cand.uscourts.gov/cgi-bin/show temp.pi?file=9400806-0...

a Case3:11-cv-05807-CRB  Documentl28 Filec02/28/13 Pagel of 19
g
1
3
_.l
6
s IN THE UNITED STATES DISTRICT COURT
9 FOR THE NORTHERN DISTRICT OF CALIFORNIA
10
L MICHAEL BENNETT, ET AL . No. € 11-03807 CRB
12 Plaintiffs, ORDER DENYING MOTION TO
3 DISMISS
2 Y.

L4l THE ISLAMIC REPUBLIC OF IRAN, ET

United States District Coul_/
For the Northern Digtrict of California

15 AL
Defendants.
16
l T . . . . . . .
This case involves an Iranian instrumentality that seeks to avold payment to American
18
victims of Irandan terrorist acts. Specitically, four groups of judgment creditors (“Plamntiffs™
19
who hold judgments against Iran seels to recover assets (“the Blocked Assets™) held by Thitd
20
Party Plaintifls Visa and Franklin.' Those assets are owed to an Iranian instrumentality,
21
D) Bank Melli, but have been blocked by executive orders tssned by the Prestdent of the Unuted
27
States and blocking regulations issued by the United States Department of the Treasury.
52
=2
Office of Foretgn Assets Control {OFAC™): Viga and Franlkha brought thus wterpleader
24 ‘
action “to obtain a determination as to which [of the groups of judgment creditors]. it any,
25
has priority wifh respect to those assets to sattsfv therr pudgments or their claums.”™ Conpl.
26 '
27
28
" Visa iz a financial services company that had a commercial relationship with Third Pasty
Detendant Bank Melli. Compl. (dkt. 16) 716, A Franklin subsidiauy distributed shares w the mutual
fund in which the Blocked Assets were Invested. Ld § 1S,
1of 19 2013/03/01 10:56 L.
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: ) Case3;11-cv-05807-CRB Documentl28 Filed02/28/13 FageZ of 19

1| 94, Bank Mellt has appeared in the case, and now moves to disnuss 1t 1n 1ts entirety. See

2| zenetally MTD (dkt. 1123

3 L BACKGROUND

4 Al Bank Melli and the Blocked Assets

3 Banlk Nelli is Iran’s largest financial institutton. MTD at 2 Its stock is wholly owned

6 by the Iraman government. Id. The Bloclked Assets at tssue in this case are “tunds due and

owing by contract to Bank NMelli pursuant to a conunercial relationslup with [Visal.™ Compl.

81§ 1o, In 1984, the Thuted Stafes designated Itan a terrorist party pursuant to section 6 of
9| the Export Adnunistration Act of 1797, and. pursuant to the International Emergency
10|} Economic Powers Act, the President directed that ~all property and mterests in property

11| the United States of persons and entities listed 1n the order or subsequently Listed are blocked

)

)

§ 12 {| and may not be transterred. pard. exported, withdraven. or otherwise dealt in.™ [d. § 7. The
13 || United States added Bank Melli to the list, freezing its assets. in October 2007, upon linding
14| that from 2002 to 2008, Baalt Nelli had ~factlitated numerous purchases of sensitive
15 || materials for Iran’s nuclear and nussile programs.” ~provided a range of financial services on

N

16§ behalf of Iran’s nuclear and nussile incustries,” and “emploved deceptive banking practices

United States District ¢
For the Northern District of Calitornia

17| to obscure its involvement from the international banking svstem.™ [d.: Fact Sheet.

18 || Desienation of Iranian Entities and Individuals for Proliferation Activities and Support {or

19| Terrorism, 113, Dep't of the Treasury Press Ctr, (Oct. 23, 2007),
20 httprAwww treasury. govipress-center press-releases/pages hpG4-L aspx thereinatter < 10:25:0°
21 Fact Sheet™).

) 22 Visa and Franklin claim no ownership interest in the Blocked Assets and “only
23 || continue[] o hold them because. pursvant to OFAC regulations. the assets cannot be released
24 || to Bank Metli ot to anyone else without a license from OFAC or an appmpﬁate court arder.”
230 Compl. 182

26| #

- ? Bank Melli does not digpute this, arguing that “[i]f this Court rules in favor of Bank Melli, the
asgetr will o back to Viza and Franklin.™ Opp’n to Discharge NMot. {dkt. 119} at 2-3,

-

20f 19 2013/03/01 10:56 &3
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B. Procedural History

Plaintitfys are four groups of individuals (the Bennett Plaintitts. the Greenbanm
Plaintifts, the Acosta Plaintitfs. and the Heiser Plaintifls) who obtained default pudgiments
against the government of Iran. See NTD at 2. The Bennett Plaintiffs sued Iran over the
Foly 31,2002 bombing of a cafeteria at Hebrew University m Jerusaleny. NMTDat3 12 On
Angust 30, 2007, they abtained a detavlt judgment of almost $13 nullion vnder 28 TS .
S 1603(a) 7). Id. The Greenbaum Plaintitts sved Iran over the Angust 9. 2001 bombing of a
Terusalem restaurant. Id. On August 10, 2006, they obtained a defaull judgment of almost
$20 million under 28U S.C. § 1605(aW 7). Ld. The Acosta Plaintiffs gved Iran over the
November 3. 1990 shooting of varions individnals. including U.S. Postal Officer Carlos
Acosta. Id. On August 26. 2008, they obtained a default judgment exceeding B350 million
under 28 .8.C § 1605A. Id. The Heiser Plamtitts sued [ran over the June 23, 1996
bombing of the Khobar Towers in Soudi Arabia. Id. On December 22, 2006, they obtaned a
default judgment of over $2354 mullion under 28 U.S.CL § 16053(a) 7 1. on September 30, 2009,
they obtawned a further default judgment of almost $337 million under 28 TTS.CL§ 1603A
Id. Bank Melli 1s not named as a party to any of the judzments and 1s not alleged to have
been involved inany of the events underlving them. Id. at 4

On December 2, 2011, the Bennett Plaintiffs filed a complacnt against Visa and
Franklin, seeking to execute against the Blocked Assets 1n order to satisty thewr judgment.
Id. On Febroary 3, 2012, Visa and Frankdin filed their Third Party Complaint i1 the nature of
an interpleader, nanung as defendants Bank Melli and other third-party defendants with
potential claims to the Blocked Assets. See generally Compl. Visa and Franldin
subsequently depaosited the assets into this Court’s regstry. See dlzts. $3-89,
o Apﬁl 26. 20 1-2\ the Clerk entered a default ééamst Bank Melli. E dit. 790 On
June 12, 2012, however. Banlz Melh entered its appearance. see dit. 96, and on July 3, 2012,
this Court entered a stipulated order vacating the default, gee dit. 109, Banl Melli then

moved to disnuss the case. See generally MTD.

s
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1 The Cowt discharged Visa and Franklin at the November 16, 2012 hearing, and heacd

b

prelimmary argument on the merits of Bank Melli’s motion to disnuss. The parties each filed
3 || supplemental briefl. see Baok Melli Br. (dlzt. 124 Pls. Br. (dlzt. 123, and then. on

1| December 13, 2012, participated in a second and more fulsone heartng on the motion to

S| dismiss. See Mins. (dkt. 127). The Court then took the motion under subnussion.

61 IL DISCUSSION

Bank Melli's motion malkes tour arguments for dismissal; (A} that under Ficst

L

8 || National City Baol: v. Banco Para Bl Comercio Exterior de Cuba, 462118 611 (1983}

ol C*Banceg™, it cannot be held liable for Iran's debts: (B that the statutes on wlhich Plaintitts
10| rely to pursve the Blocked Assets. the Terrornsim Risls Ingurance Act of 2002 (TRIAL Pub. L.

L1 ][ No. 107-297, § 201(a). 116 Stat. 2322, 2337 (hereinafter "TRIA™. and the Foretgn

]

United States District Cou
For the Northern District of California

12} Sovereign Immunities Act (FSIA) 28 U.S.C. § 1610(g) (hereinatier “section 1610(g)"), do
13 | not apply retroactively: () that TRIA and section 1610(g) only apply where the assets at

14| issue are “assets of " and “propecty of " Bank Melli, allegations that are nussing here: and (D}
13 || that Federal Rule of Civil Procedure 19 requires disnussal. See generally NTD. This Order
16| addresses each arguument in turn.

17 Al Bancec

13 Bank Melli argues first that it cannot be held liable for the debts of Iran. because,

19 || although it 1s an instrumentality of Iran, it is jurtdically distinet. See NITD at 6. No doubt,

20 the Supreme Court held in Bancec, 462 U1.8 at 626-27 that “government instramentalities

21 || established as juridical entittes distinet and independent tfrom their sovereign should normallv
) 22 || be treated as such.™ In addition, the Treaty of Amity betwveen the United States and Iran

23 || states that ~[clompanies constituted under the applicable laws™ of each country must “have

24| thewr puridical status recognized within the territortes of the other.™ Treaty of Aty

234
26 4
28
1
4 0f 19 2013/03/01 10:56 5.3
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1 if Economic Relations. and Consular Rights, U3 -Iran., Art, TIT L. Aug, 1501955, 8 UST
21 8992
3 However, two statutes permit judgnient creditors to execute on Blocked Assets in this

41 context, abrogating Bancec as to terrorism-based judgments aganst foreign state sponsocs of

terrorism Section 1610(g !

Tk

th

states that “the property of a foreign state against which a

6 | judgment is entered vnder section 1603A, and the property of an agency or instrumentality of

7| such a state, including property that is a sepacate jurtdical entity . . . & subject to attaclunent
8 || in aid of execution, and execution, upon that judgment.™ TRIA® similarly provides:
9
Notwithstanding any other provision of law - in every case in which a person
10 has obtained a judgment against a terrorist party on a claim based upon an act
& of terrorism, or for which a terrorist party & not immune under section
- 2 11 1603(a)(7) of title 28 Uuted States Code. the blocked assets of that terrorst
[ 28 party (including the blocked assets of anv agency or nstrumentality of that
-y - = - = H = - 5 .
Z2 12 terronst partyy shall be subject to execution or attachment m aid of execution in
Sl order to satisty such judgment.
e 13
55 Neither of these statutes i3 the least bit ambiguous — both allovy for attaching the blocked
=2 14
o % . . ’ - N . . . .
A assets of a terrorist instrumentality.® The Court therefore agrees with the Second Clireuit's
< g 15
23 holding in Weinstein that the statutes” plain langnage defeats Bant: Melli's argument. 609
= 2 16 et . . e .
27 F3dat 49 (“If this did not constitute an independent grant of jurisdiction over the agencies
= 17
- = and mstromentalities, the parenthetical would be a nullity. ™),
o 18
- i
19
i
20
i
21
", 22
23 ® But see Weinstein v. Islamic Rep. of Tran. 609 F.3d 43, 33 (2d Cir. 2010), cert. denied. 133

. -5 €t 21 (Tune23,-2012) (explaming that the-Supreme Court found-in Sumitomo Shoji America, Inc.
24| v_Avagliano, 437 118, 176 (1982), that this language 1 found in a number of treaties, and was not
designed to give separate juridical status to instromentalities),

23
* Emphagis added.
26
.- * Emphasis added.
- ® Bank Melli males vagious arguments for a strained interpretation of this language in which
=5 | instrumentalities” assets are not subject to attachment, including relving on cases decided before theze
statutes were enacted: the Court rejects such arguments as unpersuazive,
R
50f19 2013/03/01 10:56 .3
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1 Incidentally. the Second Circutt went on to explamn that its interpretation was also
2 supported by a floor statement by one of TRIA s sponsors.” Id, at 30 Bank MNelli
3 || mischaracterizes Weinstein as having “based its holding on™ thatf legislative lustory — not so

4 See Reply (dit. 117) at 6. Weinstein, 609 F.3d at 30 (“even 1f, contrary to fact. there were an

th

ambigruity here. it would be resolved m plantiffs favor by the legislative lustory™) Bank
6 || Melli then makes much of the fact that Senator Harlan's words “were never uttered on the

7 || Senate floor™ but were added to the congressional record after the vote. See Reply at 6-7

81| As Plamtiffs note, “Senators can. and routinely do. revise and extend thew on-floor remarks
9| for inclusion in the Congressional Record.™ Pls.” Oppinto MTD tdlt, LISyat 9 n.7

10 || Regardless of the weight to which the floor statement 13 entitlied. however., the plain language

)

‘
SN

For the Northern District of California

11| of the statutes 13 vnambignous and digpositive. The Cowrt therefore rejects this argument for
12 ] dismussal.

13 B. Retroactivity

14 Banl: Melli next argves that. even if the statutes mean what the Court understands

153 them to mean. they cannot be applied to this case without rendering them mpermussibly

16 | retroactive. MTD at L3-17. A statute “is retroactive 1f it alters the legal consequences of acts

17| completed before its effective date.”™ Chang v. Umited States, 327 F 3 911, 920 (9th (-

United States District Com

18] 2003) (citing Miller v. Florida, 482 U.S. 423, 430 (1987, To determine whether a statute 1s

19 || retroactive, courts apply the twvo-part test set out in Landgraf v, TSI Filin Produets. 311 U8,

20 244, 280 {19943,

21 “First, courts must *deternune whether Clongress has expressly prescribed the statute’s
/ 22| proper reach.”™ in which case the language used by Clongress controls. See Ctr. for

23 || Biological Diversity v LTS, Dep’tof Agrig. 626 F.3d L1130 1117 (9th Ci. 20100 (quoting

24| Landgraf, 311115, at 280). The Court rejects Plantitts” argument that TRIA™s plamn

4

25 || language expresses Congress” infent that it apply retroactively. See Pls. Br. at . Plaintiffs

26 || note that Section 201 of TRIA states that 1t applies i every cage”™ m which a person “has

37
e " That statement included the language: “for purposes of enforcing a judgment against i terrorizt
-8 state, title IT does not recognize any jurdical distinction between a terronst state and it agencies or
mstrumentalities.” 148 Cong. Rec. ST1I324-01 {dadly ed. Nov. 19, 2002) {statement of Sen. Harkinj.
G
60of 19 2013/03/01 10:56 .5
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\ '

L[| obtaned a judgment’™ agawnst a terrorst pacty . . . and rendes the tervorist party’s bloclzed
2 |l assets subject to execution to the extent of any compensatory damages for which the terrorist
3| party “has been adjudged liable ™ Id. While that language nught support Plaintiff

s

4| interpretation, it falls quite short of an “unambiguous directive” ar "express coumand” that

S|l the statute . . . be applied retroactively.™ See Ctr. for Biological Diversity, 626 F.3d at 1118
6| (quoting NMartin v. Hadix, 327 118 343, 334 (1999)),

Second. under Landgraf, “absent such express language, courts must “determine

S| whether the new statute would have retroactive effect, Le.. whether 1t would wupair rights a
9l party possessed when he acted. increase a partv’™s Liability for past conduct, or impose new

10 duties with respect to transactions aleeady completed. ™ Il at LT (quoting aml;mL S

Ny 11 |} TS, at 280). If a statute would operate retroactively at step two. it does not apply. Id. Banlk:
| L
g 12 || Melli states, and Plaintiffs do not dispute, that at the time of the concuct undetlyving

13 || Plaintiffs”™ judgments, Bank NMelli’s assets could not have been seized to satisty Trantan

144 goverunent debts. MTD at 15, Accordingly, Bank Melli contends. seizing Bank Nelli's
15§ assets pow to satisfy a judgment based on “conduct that occurred before Congress enacted
164l [the laws] would clearly ‘increase [Bank Melli's] Liability for past conduet.”™ Id. at 16.

17 || Althougli this argument holds some mutial appeal, the Clonrt finds that it falters under close

United States District
For the Northern Dixtrict of California

1§ || scrutiny, for two altemative reasons.

19 1. Bank Melli’s Conduct Post-TRIA
20 Bank: Melli"s argument depends upon a sinplified narrative m whiclt the only

21 || significant events. for example. in the case of the Bennett Plaintiffs. are: (1) the bowmbing at

‘\H/’
12
19

Hebrew University, in July 2002: {2) TRIA s enactment, in November 2002 and (31 the

23 Bemlett Plamtiffs“ clef-ault _juclgment againsi Lran, 111 August 200? Such a narmti\'e enables
24 | Bank I\Ielh to argue that, as a statute’s retroactivity turns on “when the primary conduct at

25 | issue in the suit tools place.” the primary condluct at issue here 13 the bombing.  See NMTD at
26 || 16 (citing Scott v. Boes, 213 F.Ad 940, 949 (9th Cir. 2000%). But Banl: Nelli's narrative

27 | omits an additional event of great significance: the treezing of Banl: Melli's assets i October

281 2007 in light of OFAC"s findings that. from 2002 to 2006, "Bank Nelli . . . provided a range

70f 19 2013/03/01 10:56 £.3

-177 -



GACRBALL\2011\5807\order re MTD.wpd - show_temp.pl https:/fect.cand.uscourts.gov/cgi-bin/show_temp.pl?file=9400806-0...
’ ' Case3:11-cv-05807-CRB Documentl28 Filed02/28/13 Page8 of 19

L of firancial services on behalt of Iran’s nuclear and nussile inclustries.” See 1025707 Fact
2| Sheet. Plaintifts theretfore argue that, because “the illicit conduct underyving the blocking of
3| Bank Melli's property and subjecting such property to execution w satistaction of judgments

41 against Iran[] occnrred yvears atter TRIAS enactment,” Bank Melli should have understood

)

that “its nefarious conduet could and would result in its IS, property being bloclzed and
6 || executed against pursvant to TRIA.™” Pls.” Qpp'nto NMTD at 16
Bank Melli responds that “later secondary conduct — even if wrongful - does not

eliminate a statute’s retroactive effect.” Bank Melli Br. at 2. In support of this agsertion,

o o

Bank MNelli relies on three cases, Johngon v. United States, 320118, 594 (20001, Vartelas v

10| Holder, 132 8. Ct. 1479 (2012), and Tyson v. Holder, 670 F.3d 10135 (9th Cic. 20121,

i

oulv

For the Northern District of Calitoriia

11| See Reply at 11 Bank Melli Br. at 2-3. None apply here.

L

12 In Johnson, 329 11.8. at 697-98. Congress had enacted a statute avthodzing a court to
13| tmpose an additional term of supervised veleage if a defendant violated conditions of lus

14 || initiad release: the defendant had been convicted before Clongress enacted the statute, but he
15 | violated the conditions of his release alter Congress enacted the statute. Johnson appealed
16| his sentence, arguing that applying the new statute to lum violated the Ex Post Facto Clanse.

17 | Id. at 698, The Sixth Clircuit found that the application of the statute was not retroactive,

United States District

18| because it punished Johnson's vielations of the conditions of supervised release. which
19 || occumred after the statute was amended. L at 698-99. The Supreme Court disagreed,
20| concluding that the “postrevocation penalties relate to the orginal offense.” and that “to

21| senfence Jolmson to a further term of supervised release under [the statute] would be to apply

2N

W, 22| this section retroactivelv.” Id. at 701,
23 Importantly. the Court’s conclusion in Jehnson was deiven by the serous
24 || constitutional questions that would be ratsed by construing revocation and reimprisonment as
23§ punishment for the violation of the conditions of supervised release.™ Id. at 700, The Court
26 | noted that conduct violating supervised release need nof be crinunal and need only be found
27 || by a judge under a preponderance of the evidence standard: in addition. where the concuct s
28| crmunal, it could form the basis for a separate prosecution. which would trigger double

S
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»

1| jeopardy concerns. Id. It is for those reasons that the Court “attribute[d] postrevocation

2 || penalties to the original conviction.™ Id. at 701. None of those reasons are present here:
3| proof bevond a reasonable doubt, double jeopardy., and the myriad of weighty constitutional

41 issues that surcound crnunal sentencing have no bearing on this civil matter.

Vartelas and Tyson. though not criminal eases. are similarly inapposite ®

o

6 In Vartelas, 132 8. Ct. at 1485, a legal permanent resident had pled guilty to

]

conspiracy to make or possess counterfeit secugities i 1994, for which he recerved a short
8| sentence. He traveled regularly thereafter to visit hus aging parents in Greece, but in 2003, he
9§ was stopped vpon his retorn and an imigration officer classified him as an alien seeking

10 admission under the Ilegal Inmigration Reform and Imnugrant Responsibilify Act (ITRIRA

-

L1} a statote enacted in 1996, Id. at 1483, 1485, The Second Cuomt rejected Vartelas™s

}

OUl

For the Nogthern Distriet of California

12} argument that IIRIR A operated prospectively. Id. at 1486, The Supreme Clourt disagzreed.

13 f holding that netther Vartelas™s sentence nor the imnigration lav in effect in 199 prevented
L4 Vartelas from visiting lus parents in Greece, and so applving IIRIRA to i attached a new
15 || disability” to concuct over and done well before the provision’s enactment.™ Id. at 1487, As
16| in Jolnson, the Court™s conclusion was based on the principle that it was vnfaur to attach

17 || adlditional penalties to the original crime. Rejecting the government’s argument that “the

Tnited States Distriet C

13| relevant event™ was Vartelas™s “post-IIRIRA act of returning to the United States,™ 1d. at
19| 1488, the Court held that Vartelas™s “past misconduct . . . not present travel. 13 the wrongful
20 || activity Congress targeted,” 1d. at 1489.

21 In 5o holding. the Court drew a sharp distinction between cases 1 which the

[}
()

subsequent act was ilegal and-or dangerous, and those in which the subsequent act was
230 “wnocent.” See id. at [489-00. Thus it distinguished Racketeer Influenced and Cormpt
24| Organizations Act (RICO) prosecutions that encompassed pre-enactiment conduct, becanse

23] “those prosecutions depended on crinminal activity . . . occurting after the provision's

® The case law has long recoznized a relationship between criminal and immigration cases, See
-1 Bridges ¥, Wixon., 326 U.S. 135, 134 (1945) (“Though deportation ix not technically a criminal
o proceeding, it viuts a great hardslip on the individual and deprives him of the right to stay and live and
28 1;-‘01‘{; inI ’rh)js land of freedom. That deportation is a penalty — at tunes a most gerious one — cannot be
doubted.”).

9
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—_

effective date.” as opposed to [IRIRA. which does not. Id. at 1489, And 1t distingmished

12

Fermandez-Vargag v. Gonzales, 348 1.8, 30 (2006), 1n which the Court held that an TRIRA

L3}

provision, providing that an alien who reenters the country after having been removed can be

4| removed again under the same removal order, could be applied to an alten who returned

LA

illegally before IIRIRA s enactment. Id. The Conrt explained that 1t was an ~alten’s choice

6 to continue his illegal presence . . . after the effective date of the new la[w].”™ and ~not a

past act that he is helpless to undo™ that subjected hun to the new law  Id. (guoting

2]

Fernandez-Vargas, 348 U8 at 44). The Court contrasted the alien 1n Femandez-Vargas with

9| Vartelas, whom it “several times stressed. engaged tn no cruninal activity after IIRIRA s

10| passage.” Ld. {emphasis added). The Court likewise distinguished cases dealing wwith laws

]
/

L1 | that prevent felons from possessing firears, laws that prevent persons convicted of sex

e

0
L

12|} crimes against minors from working in jobs involving contact with minors, and laws that

13 f| prevent a person who has been adjudicated as mentally defective from possessing guns. those

14 f laws “target a present danger,” while “[t]he act of flving to Greece™ did not malke Vartelas

15 ) “hazardous.” Id..id. n.7. Deeming Vartelag™s travel and retum “innocent™ acts that
16 || “involved no cruninal infraction.” the Court concluded that applying IIRIR A te bar Vartelas

17 || from traveling abroad “rested not on any continving criminal actrvity, but on a single crime

United States District Cou
For the Northern District of California

d. at 1490, Banlz Melli cannot argue that 1ts

18 || committed vears before IRIRA'S enactment.™
19| asststance 1 Iran’s nuclear proliteration efforts 1s etther an “innocent act,™ akan to visiting
20 || one’s elderly parents in Greece. or something Banl: Melli was “helpiess to undo.” The

21 || Court™s concerns in Vartelas are absent heve.

. 22 Moreover. Tyson i$ analogous to Vartelas. In Tyson. 670 F.3d at 1017, a lawful

23 || permanent resident was convicted in 1980 of importing heroin, following her consent to a
24| bench trial with stipulated facts and testimony. Twenty-four vears later. she left the Unuted

23| States and was denied re-entry. Id. She sought a warver of inadnussibility under former

12
N
L

212(¢c). which had beenrepealed in 1996, Id. Inso dong, she relied on INS v, St Cvr,
270 333 .8 289 (2001), in which the Supreme Court had held that § 2120¢’ relief remained

28 || available to aliens who entered plea bargaing with the expectation that they would remain

19
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|| eligible for a waiver. Id. The Ninth Cireurt concluded that Tyvson was enfitled to invole St

20 Cyr, Id at 1020, The court explained that applyving the repeal of § 212¢¢) to Tyson would
3 J| impose “an impernussible retroactive effect on aliens . .. who in reliance on the posstbility of

4} discretionary reliet, agreed to a stipulated facts tiaal.™ [d. at 1022

S

Tyson turned on an a lawful permanent resident s settled expectations about the

6 || impact of a criminal conviction. See id. at 1021-22. In light of St Cvr.. 1t 15 no surprise that
7 | the court tound it vnfair to prevent Tyson from applving fora § 212¢c) watver. And.

S| consistent with Vautelas, it is no surprise that the court would not wish to add to the

9 || consequences of Tyson’s orginal conviction by denying her re-entry based only on the

10 || innocuous act of travel. See id. at 1021 (identitving the only two consequences of Tyson's

)

11 |f stipulated facts tual in 1980}

12 All three of Bank Nelli*s cases therefore involve, and reject. aftempts to attach extra
13 ]| penalties to an individuals original crinunal conviction based on subsequent mnocuous or
14 non-criminal behavior. That i not thus cage. This case wvoelves. mstead: ¢ 1) tecrorist actisy
13| by the government of Iran: (2) the enactment of TRIA. which did not male Banl: Nelli's
16 | assets subject to attachument for Irantan debts. but should have put Bank Nelli on notice of

17 | that possibility: and (3} default judgment(s) agarnst Iran: followed by (4) Bank Melli's

United States District Cout/
For the Northern District of California

18 | suppert for Iran™s nuclear and missile industries: and (3 this govemment’s resulting decision
19 | to freeze Bank Melli's assets. There is no original erinunal conviction against Bank Nelli.
20 | Bank Nelli's assets ave subject to attachment in this case because of Banl: Melli’s own

21| actions, post-TRIA. in supporting Iran’s nuclear and missile industries. Those actions are not

) 22 | innocuous or harmless. Accordingly. the Court rejects Band: Melli™s retroactivity argument.
23 2. Post-Judgment Enforcement Action
24 In the alternative, Bank Melli's retroactivity argument fals because Bank: Mellt

25 || misconstrues what TRIA does. Bank: Nelli argues that Plamtitfs seelz to use TRIA to make 1
26 || liable for something tor which it was not liable pre-TRIA. MTD at 13, In both motion
27 | hearings and in its supplemental brieting, Banlk: Melli has maintaned that Liablity and

28 [ collectability are interchangeable concepts. that is, that collecting money from Bank: Mell 1o

Il

110f19 2013/03/01 10:56 1.3
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1§ connection with Iran™s actions 1 the equivalent of lrolding Bank: Melli liable for Tran’s

2| actions. See, e.g.. Banlk Melli Br. at 3-4 (citing snippets frony various cases using terms like
3| “liability for a money judgment™). The Court disagrees. Tlus case is not about halding Banl:

4| Melli liable for Iran’s actions, if is simply about collecting money from Iran, wherever that

5 || money can be found ®

6 Neither TRIA nor section 1610{(g) speal of shitting Liability from a terrocist paity to

7| its instrumentality. Both speals of attaching an mstrumentality’s assets 1 ard of executing a
S| judgment against a terrorist party. See section 1610(g} (stating that “the propeity of'an . ..

9 instrumentality of such a state . . . is subject to attachment in aid of execution. and execution,

10 || upoan that judgment™). TRIA (stating that »(. . . the blocked agsets of any . . . lostmentality

11| of that terrorist party’ shall be subject to execution or attachment 1n aud of execution in order

]

i

For the Northern District of Califorma

12| to satisfy such judgment™). These laws “merely provide[] an exception to foreign sovereign
13 || inmunity from execution for assets of . . | Instrumentalities of foreign soverergn tetrorist

14| parties in the post-judgment context of execution and attachment proceedings to satisty

15 f| judgments agast such foreign sovereign terrorst parties “for which there was ortzinal

16| jurisdiction under the FSIA.™ Pls.” Opp'n to MTD at 13 (citing Bennett, et al., v Islamic

17 || Rep.of Iran, et al.. No. 11-80065, 2011 WL 3137089, at *5 (N.D. Cal. July 26, 2011,

United States District Cous

18 Banlz Melli™s argument to the contrary presupposes that Bancec. 462 U3 at 626-27,
19 which held that “government instrumentalities established as juridical entities distinet and
20| independent from their sovereign should normally be treated as such,” stands for an

21 | immutable principle of law. But Congress created the presumption of separateness in the

L 22§ fust place. see Bancec, 462 LTS at 627 (in enacting FSIA. “Congress clearly expressed its
23 |l intention that duly created mstrumentalities of a foreign state are to be accorded a
24 presumption of independent status™), and 1t had the power to reveole that presumption. As
23 discussed above. Congress revolzed that presumption in this context througly TRIA and
26
. * By way of analogy. itis as it after Plaintitts had obtained their default judgments against Iran.
= Iran had gone outand purchaged Bank Melli. Like shares in Bank Melli. the Law recognizes the Blocked
o || Atwets as assets of Tran, to which Iran’s judgment creditors are entitled. Cf Ple. Br. at 3-4 (“Tran’s
28| Liabilite tor the amounts owed under the Judgments remains the same: the scope of the assets subject

to execution in satisfhction of the Judzments, however, has inereazed ™).
12
[20f 19 2013/03/01 10:56 1.3
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1| section 1610(g). See Estate of Heiser v. Islamic Rep. of Tran, 807 F. Supp. 2d 9. 15 (D.D.C

2[ 20113 (section 16 10{g) abrogates Bancec in the context of terrotisni-related judgments i
3| Wewnstein. 609 F.3< at 51 (TRIA overrides presumption of separateness in Bancec).
4 Thus in Weingtein, 609 F.3d at 50, where (as here) plaintitfy souglit to recover assets

S| from Bank Melli to satisty a judgment against Iran, the Second Crrentt rejected Banlz Nelli's
6 || argument® that the court should “read the TRIA as applying, prospectively. only to
Judgments rendered tinal atter the TRIA S enactiient, and thus not to™ judgments pre-dating
8| TRIA. The Second Circuit explained that “[t]he etfect of the TRIA .. . was sunply to render
91 a judgment more readily entorceable against a related thivd party, The judgment itself was 1
10| no way tampered with.” Id. at 51. Here, too, the Cowt is not altering the judgment against

L] Iran in order to hold Bank Nelli liable: it 15 allowing Iran’s judgment creditors to recover

12 || trom Dran’s instromentality becavse that instrumentality 1s no longer presumed to be separate
13 || from Iran."t The Court therefore also rejects Bank Melli's retroactivity argument because

14 || TRIA relates to colfectability, not Liability.

13 C. “Assets of” Bank Melli

16 Banl: Mellt also urges disnussal because. it argnes. it does not actually own the

17| Blocked Assets. See NTD at [8-20. For TRIA or section 16 10(g) to apply. the fonds at

United States District Couls
For the Northern Distriet of California

13 issue must be “assets of ™ or “property of” Bank Melli. See TRIA: section [G1(z X [k

19 Calderon-Cardona v, JPMNaorgan Chase Banlz, N A, 867 F. Supp. 2d 389, 400 (S DNY.

20§ 2011 “For the accounts at respondent bandks to be attachable, then, North Korea or one of

21 || its agencies or instrumentalities must actually own it.™). In the Complaint. however.

* Ax counsel for Bank Melli candidly conceded at the motion hearing. Bank Melli did not malke
a refronctivity argnment in Weinstein, and so the Second Cirenit did not squarely address that Lssue.
5 “Nonétlieless, Bank Nelli argued iete that TRIA iolated the Separation of ot érd doctitie, and m
24 connection with that fuﬁunu:nt that TRIA should only be applied prospectively. Id.

L M That thix case is not about Bank Melli's fiability is turther supported by the case law on
e joinder (dizcussed below)  Where plaintitty have secured ¢ default Jl‘{d:jlll@llt\. agamst Iran, its
26 | nstrumentalities need not even be served with post-judgment motions, which suggests that collecting
agzets from those instrumentalities 18 not about the ngtrumentalities™ Liability. See Peterson v, Tslanuc
Rep. of Tran, 627 F.3d 1117,1130 (9th( . 2010y [s]ervice of post-judzment motions is not required™,
ag Bstate of Heiger, $07 F. Supp. 2d at 23 (“Congress did not [intend] to require service of ganishment
~o || werits on agencies or m\tnunentqhnc\ of tmerrn states responzible for acty of state-sponsored
terrorism™) .

—
‘ad

13 0f 19 ) 2013/03/01 190:56 +a.:3
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1 || Plaintifts allege only that the Blocked Assets ave “duve and owing by contract to Banl: Melli,™”
2 | not that Bank Melli “owns™ them. See Compl. § 16.
3 No matter. As Plaintiffs note in their briefing. Federal Rule of Civil Procedure 69

4| provides that enforcement proceedings in tederal courts are governed by the law of the state

o

in which the C'owt sits. although a federal statute governs if applicable. Pls.” Opp o to MTD
G| at 19: Fed. R. Civ. P. 68{ai(1}). The Ninth Circuit explained in Peterson, 627 F 3d at 1130,

that “[t]he FSIA does not provide methods for the enforcement of judgments against foreign

8| states, only that those judgments may not be enforced by resort to tmumune property. . . .
91 Therefore. California laxw on the enforcement of judgments applies to this suit insofar as it
10 does not conflict with the FSIA ™™

11 Calitornia law treats the Blocked Assets as subject to execution. In California, all

1

0k

12 || property of a judgment debtor, regardless of the tvpe of interest. 1s subject to enforcement of
13 || amoney judgment. See Cal. Civ. Proc. Code §§ 650.310 ("*Property” meludes real and

14 | personal property and any interest therein.™), 693.010(a) {"Except as otherwise provided by
15 || Law, all property of the judgzment debtor is subject to enforcement of a money judgment ™)
16| 699.710 (all property subject to enforcement of money judgiment also subject to levy) This

17 || includes property of a judgment debtor that is held by a thud party. Seeid § 708.210 ("If a

United States District
For the Northern District of California

18| third person has possession or control of property m which the judgment debtor has an
19 || interest ar is incdebted to the judgment debtoy, the judgiment creditor may biing an action

20 ff against the third person™). Thus, in Peterson, 627 F.3d at 1130-3 1 {ymotung Cal. Civ. Proc.

) . 12 Neither party has azgued that federal law conflicts with state law in thix case, or preempts it
- -- || ag zome courts have concluded. See e.s. Hauveler v IPMorgan Chaze Bank, 845 F. Supp. 2d 333 363
S DN 20123 (the uge of state property Law to dictate the range of assefs that are executable under
I the TRIA would generate absucd results™), ef. Calderon-Cardona, 867 T Supp 2d at 399-103 (applying
. | state law “because [TRIA] provides no guidance for deferminig which blocked assets are “of that”
24 tervorist pacty.” but digcussing tederal law “for the sake of argument™). Bank Melli's argument on this
subject 18 baged, mstead. on language trom a vagety of cases, and from a couple of amicus briety,
=2 | supporting the uncontroversial potat that having an mterest in property 1s not necessarily the same thing
ol 2 owning property. See MTD at 19-20. Nonethelesg, the Court 15 aware of no federal Law that would
26| alter its conclugion. Certainly, Bank Melli does not cite fo any authority, federal or otherwse, holding
that a party™s 100% beneficial interestin an asset, or a vested right to receive a sum certain that has been
reduced to cash, does not constitote an “asset of ™ that party. Moreover, the cages dealing with
N entitlement to mid-stream electeonic fund transtecs are digtinguishable on their facts. See, e.z.. Estate
28| of Heiser v. Islamic Rep. of Iran. No. (0-2322, (-2104, 2012 WL 3776705, at *16 (D .D.C. Aug. 31,
2012) {deszeribing “Iran’s indefinite, ephemeral interest™ in blocked EFT#).

14

14 of 19 2013/03/01 10:36 .5
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Vg .

L} Code § 708.510(a)), the court noted that “California enforcement law authorizes a court to

24 “order the judgment debtor to assign to the judgment creditor . . . all or parf of a rght to

3| pavment due or to become due, whether or not the right is conditioned on future

4| developments.”™

3 Here, there is no digpute that Bank Melli has a 100% beneticial interest in the Blocked

6| Assets, and that the Blocked Assets are already “dve and owing™ to Baak Melli from Viga.

7 || See Compl. § 16, Those funds — tn an amount certain —have been deposited nto the Court's
3| registry. See dhfs. 88-89. Visa has disclaimed any beneficial ownership interest 1n the
9 | Blocled Assets, explaining that it ondy continued to hold them because the assets were

10| blocked. See Compl. 18 Pls.” Opp™nto NTD at 21 {[B]ut for the fact that such funds are

11| blocked. Bank Melli would be entitled to payment of those funds today. ™). Under such

Y
—

7
E
£
z 3 12 | circumstances, the Court concludes that the Blocked Assets are “asgsets of ™ or “property of”
IR
R 13| Bank Nelli. The Court therefore rejects this argument for dismissal
=g 14§ 1
« A
<z | (/)
=% 16|/
£ .
R 17 i
==
R 18|
19/
w|
8
J 22
RER
240 1
sy
26 1
7h 1
28
13
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1 D. Rule 19

1-J

Finally, Bank Nelli argues that 1t 1s a requived party that cannot be joied due to ity

(=S¥

sovereign imnmnity. MTD at 20-22. Bank Melli's argument relies almost entirely on

4| Republic of Philippines v. Pimente]l, 333 LIS, 851 (2008). Pimentel, 533 1.5, at §34-385,

“Nn

involved an interpleader action in which luman rights victins who had obtained a judgment

6 || agamst Ferdmand Marcos sought to attach property held by a bank. Two of the entities 1n

1

the suit, the Republic of the Philippines and the Philippme Presidential Commission on Good
3 Governance (“the Comnussion™), inveled sovereign imnonity, and were disnussed.
9| however, the district court allowed the action to proceed. Id. The Ninth Cireuit held that

L0 ]| dismissal of the interpleader suit was not necessary because. although the Plulippines and the

11| Commission were “necessary parties™ under Rule 19, their clain had so little merit that the

]
'

[~
g
o}
s
z 2 12 |} mterpleader action could proceed without them. [d. at 860, The Supreme Cownt reversed.
4y . L - . .
32 13 || explaining that the Court of Appeals had not given the necessary weight to the absent
= o )
ZE 14
v O ** Rule 19 provides, in part:
E = 15
S 3 . . . = .
7 é (a) Persons Required to Be Joined if Feasible. -
<2 16 {1) Required Partv. A perzon who iz subject to service of process and whose jomder
= Z . will not deprive the court of subject-matter jurizdiction must be joined aix a party it
- 7 N N N - L
£ B 17 A) 1n that person’s absence, the court cannot accord complete relief among
= ) extating parties, or
it L8 (B} that person claums an interest relating to the subject of the action and is xo
situated that disposing of the action i the person’s absence may:
19 (1) az a practical matter smpaur or impede the person’s ability to protect
\ the interest, or
0 (1) leave an existing party subject to a substantial ik ol incurring
R double. multiple. or otherwise inconsistent abligations becanse of the
-1 interest. . . .
) ) . {b} When Joinder Iz Not Feasible. Ifa person who iz requiced to be jomed if feasible cannot be
~- Joined. the court must determine whether, in equity and good conscience, the action should
s proceed among the existing parties or should be disnussed. The tactors for the court to consider
'3 ! .
- wmelude:

, Ly the'extent towluch a judgment rendered w the perron’s abgence mught prejudice tha
2 pecson or the existing parties,

. (23 the extent to which any prejudice could be lessened or avoided by

= {A) protective provizions i the judgment.

. {B} shaping the relief or

20 {C) other measures,

{3} shether a judgment rendered in the person’s abzence could be adequate; and

27 {(<h) whether the plantitfwould have an adequate remedy ifthe action were dismussed for
i nonjoinder.
a8 :
Fed. R. Cix. P. 19(a}-(b).
16
16 0f 19 2013/03/01 10:56 .3
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L || entities” assertion of sovereign unnmnity: “where sovereign unniuty is asserted, and the

2 || claims of the sovereign are not fitvolous. dismissal of the action must be ordered where there
31| 1s a potential for injury to the interests of the absent sovereign.™ Id. at 864-67. Bank Melli

4 argues that. as in Pimentel, it is a foreign sovereign not amenable to suit. and so the Court

3 must disnuss. See MTD at 21-22.

6 Banl: Melli assumes that it 15 a required party. Itis not. Bank: Melli 13 a nrere

71 instrumentality of Iran, and as such 1ts presence 13 not central to this case. That conclusion 1s
8| supported by Estate of Heiger, SO7 F. Supp. 2d at 12, 10 which victuns of state-sponsored

9| terrotism sought to divect Sprint to furn over funds owed to the Telecommunication
10 || Intrastructure Company of Iran {“TIC™L an instrumentality of Iran, Sprint argued that it

11 || should be pennitted to interplead TIC' info the proceeding. Id. at 23, The comrt explamed

/-\5
~—"

For the Northern Diztrict of Calitornia

§ 12| that “Congress did not {intend] te require service of garmushment witts on agencies or
13| instrumentalities of foreign states responsible for acts of state-sponsored terrorism™ and that.
14 || accordingly, “TIC [was] not a necessary party to [the] action under applicabie law.™™ Td..
15 || of. Peterson, 627 F.3d at 1130 (under FSIA, plaintitf need not serve post-judgment motions

16| on foreign state). Here, the Blocked Agsets are owed to an instrumentality of judgiment

17 |} debtor Iran; such property 1s therefore stripped of immunity and subject to execntion as a

Tnited States District C

I8 || matter of lawe. See TRIA: section [610(g). Bank Melli has failed to demonstrate either that
19§ ~in [its] absence, the court cannot accord complete relief among existing parties™ or that

20| “disposing of the action in [its] absence may (1) . . . unpair or impede [its] ability to protect
21| the interest: or (1t} leave an extsting party subject to a substantial risl: of ncurring double,

J 22 | multiple, or otherwise nconsistent obligations.™ See Fed R, v, P 1%(an

23 Tlus case 13 therefore distinguishable trom Pimentel. where there was no dispute that
24 the Philippines and the Commuission were required parties. See 3533 113 at 863 (“[t]he

25| application of subdivision (a) of Rule 19 13 not contested™). The dispute m Punentel centered

26 | on Rule 19(b}, “whether the action may proceed without the Republic and the Conunigsion,

5 * The coutt added that Sprint had also not establizhed a rigk of bewng subjected to dounble
28 liability over the funds, but that was not the baziz for ite conclugton that TIC was not a necessary party.
See id, at 23-24.

17

17 of 19 2013/03/01 10:56 1.3
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L | given that the Rule requires then to be parties.™ Id. at 864, Beciuse this Clourt finds that

2 || Bank Melli is not a required pacty. it need not reach Rule 19(b), and the question of whether
3 || Bank Melli can be joined. The Court notes, hotwever, that, unlike in Punentel, 333115, af

4| 865, where “[{]nunuvnity . . . [was] uncontested.”™ here there are twvo applicable statutory

5

exceptions to immunity. which alleviate any concerns about prejudice to Banks Melli or about
G|l the adequacy of a judgment rendered in Bank Melli™s absence. Jee TRIA: section [6 (g,

see also Weinstein, 609 F3d at 30 (-[Wie tind it clear bevond cavil that Section 201G of the

2]

TRIA provides courts with subject matter jurisdiction over post-judgment execution and
9| attachment proceedings against property held in the hands of an instrumentality of the
10 || judgment-debtor, even if the instrumentality is not itself named in the judgment.™). Bank

11| Melli's response, that the exceptions to inmminity pertain to the property. and not to Bank

3

Ul

12| Melli, see Bank: Melli Br. at 7. only reinforces the Cowrt's conclusion that the statutory

™1

13| schemie is not about Banls Mellis Liability. but about Plaintiffs™ ability to collect from Iran.
14 || This case could proceed without Bank: Mells.

135 Because Bank Melli 18 not a required party that cannot be jowned under Rule 19, the
16| Court rejects this argument for dismissal as well.

17 L. CONCLUSION

Tnited States District (
For the Northern District of California

I For the foregoing reasons. the Court DENIES Banl: Mellt's NMotion to Disnuss. The

19 || Court further tinds that the standards of 28 1T1.8.C. § 1202(b) have been met,™ and

S
12
19

¥ Specifically. the Court finds that the issues raised by Bank Melli in faver of dismissal are

. || controfling ixsues of law, and could “materially affect the cutconte of the litigation in the district court.™
230 Inre Cement Antitrust Litiz . 673 F.2d 1020, [026 (9th Cir. 1982). If Bank Melli 1z correct that Bancec
“applied, orthat the statutér ave impérmidsibly rétrofctive; of that PIantitts [ive not adéquately aleged
that the assets are Bank Nellis property, or that it iz a required party that cannot be jeined, Bank Mellt
_ || 1z entitled to dizmissal. Moreover, m light ot the pancity of authority on these wsves, particulady az to
~> il TRIA, thereis substantial grovnd tor difference of opinion. See 281157 § 1292(): Levine v. Uited
.| Healthcare Corp.. 285 F. Supp. 2d 332, 560 (N.J. 2003) (*[Tlhe ts:we on this motion 1s whether there
261 Is substantial ground tor debate on this issue and this Court finds that the question involved here is
admittedly complicated and sufficiently cloge that rearonable minds could dizagree with thix Court™s

= | conclusion.”). Finally. “an immediate appeal from the order may materially advance the ultimate
ne || termination of the litigation,™ 28 U.S.C. § [292(Db). ax it “would congerve judicial resources and spae
3| the parties from possibly needless expense if it should turn out that thiz Court™s rulings are reversed.”
APCC Serve. v, Spunt, 297 F. Supp. 2d 90, 1000 (D.D.C. 2003).
1%
18 of 19 2013/03/01 10:56 1.5
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o

CERTIFIES this Ovder for interlocutory appeal.
IT IS SO ORDERED.

’ F SN —

4| Dated: February 28, 2013 CHARLES R BREYER
UNITED STATES DISTRICT IUDGE

18

-~
Y
1=

)

United States District Cou
For the Northern District of California

G:\CRBALL\20111580T\order re MTD.wpd 19
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Peterson, et al. v. Islamic Republic of Iran, Bank Markazi a/k/a Central Bank of Iran,
Banca UBAE SpA, Citibank, N.A., and Clearstream Banking, S.A., U.S. District Court
for the Southern District of New York, Order Entering Partial Final Judgment
Pursuant to Fed. R. Civ. P. 54 (b), Directing Turnover of the Blocked Assets, Dismissal
of Citibank with Prejudice and Discharging Citibank from Liability, 9 July 2013,
No. 10-cv-4518-KBF
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Peterson, et al. v. Islamic Republic of Iran, Bank Markazi a/k/a Central Bank of Iran,
Banca UBAE SpA, Citibank, N.A., and Clearstream Banking, S.A., U.S. District Court
for the Southern District of New York, Order Approving Qualified Settlement Fund,

9 July 2013, No. 10-cv-4518-KBF
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The Estate of Michael Heiser, et al. v. Bank of Baroda, New York Branch, U.S. District
Court, Southern District of New York, Judgment and Order Allocating Remaining
Blocked Assets, 19 August 2013, No. 11 Civ. 1602
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Khalig, et al. v. Republic of Sudan, et al., U.S. District Court for the District of
Columbia, Memorandum Opinion (Damages), 28 March 2014, Case No. 10-0356
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Case 1:10-cv-00356-JDB Document 41 Filed 03/28/14 Page 1 of 9

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RIZWAN KHALIQ, et al.,

Plaintiffs,

v Civil Action No. 10-356 (JDB)
REPUBLIC OF SUDAN, et al.,

Defendants.

MEMORANDUM OPINION'

Over fifteen years ago, on August 7, 1998, the United States embassies in Nairobi, Kenya
and Dar es Salaam, Tanzania were devastated by simultaneous suicide bombings that killed
hundreds of people and injured over a thousand. This Court has entered final judgment on
liability under the Foreign Sovereign Immunities Act (“FSIA”) in this civil action and several
related cases—brought by victims of the bombings and their families—against the Republic of
Sudan, the Ministry of the Interior of the Republic of Sudan, the Islamic Republic of Iran, and
the Iranian Ministry of Information and Security (collectively “defendants™) for their roles in
supporting, funding, and otherwise carrying out these unconscionable acts.” The next step in the
case is to assess and award damages to each individual plaintiff, and in this task the Court has
been aided by a special master.

Plaintiffs are two U.S. citizens injured in the Nairobi bombing, as well as seven

immediate family members of the victims, all of whom are also U.S. citizens. Service of process

' The Court has redacted plaintiffs’ names in both this Opinion and the Judgment filed this date—but the
Court has only redacted in this case precisely as requested by plaintiffs’ counsel—and unredacted versions will be
filed under seal. See Mot. for Order to Redact [ECF No. 39].

* Plaintiffs in some of the related actions have also sued—and the Court has entered judgment against—the
Iranian Revolutionary Guards Corps.
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was completed upon each defendant, but defendants failed to respond, and a default was entered
against each defendant. This Court then held that it has jurisdiction over the defendants and that

the U.S. nationals have a federal cause of action under 28 U.S.C. § 1605A(c). See Owens v.

Republic of Sudan, 826 F. Supp. 2d 128, 148-51 (D.D.C. 2011). A final judgment on liability
was then entered in favor of plaintiffs. Nov. 30, 2011 Order [ECF No. 25]. The deposition
testimony and other evidence presented established that the defendants were responsible for
supporting, funding, and otherwise carrying out the bombings in Nairobi and Dar es Salaam. See
Owens, 826 F. Supp. 2d at 135-47.

The Court then referred plaintiffs’ claims to a special master, Paul G. Griffin, to prepare
proposed findings and recommendations for a determination of damages. Feb. 27, 2012 Order
Appointing Special Masters [ECF No. 28] 2. The special master has now filed a completed
report, and plaintiffs have filed proposed findings of fact and conclusions of law based on those
reports. See Report of Special Master Paul Griffin [ECF No. 34]; Proposed Findings of Fact &
Conclusions of Law [ECF No. 36]. In completing those reports and in finding the facts, the
special master relied on sworn testimony, expert reports, medical records, and other evidence.
The reports extensively describe the key facts relevant to each of the plaintiffs and carefully
analyze their claims under the framework established in mass tort terrorism cases. The Court
commends Paul Griffin for his excellent work and thoughtful analysis.

The Court hereby adopts all facts found by the special master relating to all plaintifts in
this case. Where the special master has received evidence sufficient to find that a plaintiff is a
U.S. national and is thus entitled to maintain a federal cause of action, the Court adopts that
finding. The Court also adopts all damages recommendations in the reports, with the few

adjustments described below. “Where recommendations deviate from the Court’s damages
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framework, ‘those amounts shall be altered so as to conform with the respective award amounts

set forth’ in the framework, unless otherwise noted.” Valore v. Islamic Republic of Iran, 700 F.

Supp. 2d 52, 82-83 (D.D.C. 2010) (quoting Peterson v. Islamic Republic of Iran, 515 F. Supp. 2d

25, 53 (D.D.C. 2007) (“Peterson 11”), abrogation on other grounds recognized in Mohammadi v.

Islamic Republic of Iran, 947 F. Supp. 2d 48, 65 (D.D.C. 2013)). As a result, the Court will

award plaintiffs a total judgment of over $49 million.

CONCLUSIONS OF LAW

I. Plaintiffs Are Entitled To Damages On Their Federal Law Claims Under 28 U.S.C.
§ 1605A

“To obtain damages in a Foreign Sovereign Immunities Act (FSIA) action, the plaintiff
must prove that the consequences of the defendants’ conduct were reasonably certain (i.e., more
likely than not) to occur, and must prove the amount of the damages by a reasonable estimate
consistent with application of the American rule on damages.” Valore, 700 F. Supp. 2d at 83.
Plaintiffs here have proven that the consequences of the defendants’ conduct were reasonably
certain to—and indeed intended to—cause injury to plaintiffs. See Owens, 826 F. Supp. 2d at
135-46. As discussed in this Court’s previous opinion, because the FSIA-created cause of action
“does not spell out the elements of these claims that the Court should apply,” the Court “is forced
. . . to apply general principles of tort law” to determine plaintiffs’ entitlement to damages on
their federal claims. Id. at 157 n.3.

Survivors here are entitled to recover for the pain and suffering caused by the bombings:
acts of terrorism “by their very definition” amount to extreme and outrageous conduct and are
thus compensable by analogy under the tort of “intentional infliction of emotional distress.”
Valore, 700 F. Supp. 2d at 77 (citing Restatement (Second) of Torts § 46(1) (1965)); see Baker

v. Socialist People’s Libyan Arab Jamahriva, 775 F. Supp. 2d 48, 74 (D.D.C. 2011) (permitting
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plaintiffs injured in state-sponsored terrorist bombings to recover for personal injuries, including

pain and suffering, under tort of “intentional infliction of emotional distress™); Estate of Bland v.

Islamic Republic of Iran, 831 F. Supp. 2d 150, 153 (D.D.C. 2011) (same). Hence, “those who

survived the attack may recover damages for their pain and suffering, . . . [for] economic losses
caused by their injuries; . . . [and] family members can recover solatium for their emotional

injury . ...” Oveissi v. Islamic Republic of Iran, 879 F. Supp. 2d 44, 55 (D.D.C. 2012) (*Oveissi

1) (citing Valore, 700 F. Supp. 2d at 82-83); 28 U.S.C. § 1605A(c). Accordingly, all plaintiffs
who were injured in the 1998 bombings can recover for their pain and suffering as well as their
economic damages, and their immediate family members—if U.S. nationals—can recover for
solatium. Bland, 831 F. Supp. 2d at 153.
II. Damages

Having established that plaintiffs are entitled to damages, the Court now turns to the
question of the amount of damages, which involves resolving common questions related to
plaintiffs with similar injuries. The damages awarded to each plaintiff are laid out in the tables in
the separate Order and Judgment issued on this date.

a. Compensatory Damages

1. Economic damages

The special master recommends awarding economic damages to account for certain out-
of-pocket medical expenses—which may be recovered under 28 U.S.C. § 1605A(c)—incurred
by John Victim Doe as a direct result of the bombings. The Court adopts the special master’s

recommendations as to out-of-pocket medical expenses John Victim Doe incurred.
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2. Awards for pain and suffering due to injury

Courts determine pain-and-suffering awards for survivors based on factors including “the
severity of the pain immediately following the injury, the length of hospitalization, and the extent
of the impairment that will remain with the victim for the rest of his or her life.” See O’Brien v.

Islamic Republic of Iran, 853 F. Supp. 2d 44, 46 (D.D.C. 2012) (internal quotation marks

omitted). When calculating damages amounts, “the Court must take pains to ensure that
individuals with similar injuries receive similar awards.” Peterson II, 515 F. Supp. 2d at 54.
Recognizing this need for uniformity, courts in this district have developed a general framework
for assessing pain-and-suffering damages for victims of terrorist attacks, awarding a baseline of
$5 million to individuals who suffer severe physical injuries, such as compound fractures,
serious flesh wounds, and scars from shrapnel, as well as lasting and severe psychological pain.
See Valore, 700 F. Supp. 2d at 84. Where physical and psychological pain is more severe—such
as where victims suffered relatively more numerous and severe injuries, were rendered
quadriplegic, partially lost vision and hearing, or were mistaken for dead—courts have departed
upward from this baseline to $7 million and above. See O’Brien, 853 F. Supp. 2d at 47.
Similarly, downward departures to a range of $1.5 to $3 million are warranted where the victim
suffers severe emotional injury accompanied by relatively minor physical injuries. See Valore,
700 F. Supp. 2d at 84-85.

The special master recommends an award of $5 million in pain and suffering for John
Victim Doe, and a downward departure from the baseline to $1.5 million for his wife, Jane
Spouse Doe. Report of Special Master Paul Griffin [ECF No. 34] 54-55. The Court will adopt
these recommendations, while noting their consistency with awards in prior cases to plaintiffs

who suffered similar injuries. See, e.g., Valore, 700 F. Supp. 2d at 84-85.
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3. Solatium
“In determining the appropriate amount of compensatory damages, the Court may look to

prior decisions awarding damages for pain and suffering, and to those awarding damages for

solatium.” Acosta v. Islamic Republic of Iran, 574 F. Supp. 2d 15, 29 (D.D.C. 2008). Only
immediate family members—parents, siblings, spouses, and children—are entitled to solatium
awards. See Valore, 700 F. Supp. 2d at 79. The commonly accepted framework for solatium
damages in this district is that used in Peterson II, 515 F. Supp. 2d at 52. See Valore, 700 F.
Supp. 2d at 85; Belkin, 667 F. Supp. 2d at 23. According to Peterson II, the appropriate amount
of damages for family members of injured victims is as follows: $4 million to spouses of injured
victims, $2.5 million to parents of injured victims, and $1.25 million to siblings of injured
victims. Peterson II, 515 F. Supp. 2d at 52.

Although these amounts are guidelines, not rules, see Valore, 700 F. Supp. 2d at 86, the
Court finds the distinctions made by the Valore court to be responsible and reasonable, and
hence it will adopt the same guidelines for determining solatium damages here. In the interests of
fairness and to account for the difficulty in assessing the relative severity of each family
member’s suffering, in this case and in related cases, the Court will not depart from those
guidelines for any individual plaintiff.

The Court finds that the special master has appropriately applied the solatium damages
framework to most of the plaintiffs in this case, and will adopt his recommendations with one
exception. Other courts in this district have held that it is inappropriate for the solatium awards
of family members to exceed the pain-and-suffering awards of surviving victims. See Davis, 882
F. Supp. 2d at 15; O’Brien, 853 F. Supp. 2d at 47; Bland, 831 F. Supp. 2d at 157. The Court will

follow that approach here. The special master recommended solatium awards exceeding the
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pain-and-suffering awards to the related victim in one case. Hence, the Court will reduce John
Victim Doe’s solatium award from $4 million to $1.5 million to match his wife’s pain-and-
suffering award.

b. Punitive Damages

Plaintiffs in this case have waived their claims for punitive damages. See Waivers of
Punitive Damages [ECF No. 37-2]. Hence, the Court will dismiss Counts IV, VI, VIII, X, XII,
XIV, XVI, XVIII, and XX of [29] plaintiffs’ First Amended Complaint.

c. Prejudgment Interest

An award of prejudgment interest at the prime rate is appropriate in this case. See

Oldham v. Korean Air Lines Co., L.td., 127 F.3d 43, 54 (D.C. Cir. 1997); Forman v. Korean Air

Lines Co.. L.td., 84 F.3d 446, 450-51 (D.C. Cir. 1996). Prejudgment interest is appropriate on the

whole award, including pain and suffering and solatium, with one exception. See Reed v. [slamic
Republic of Iran, 845 F. Supp. 2d 204, 214-15 (D.D.C. 2012) (awarding prejudgment interest on

the full award). But see Oveissi v. Islamic Republic of [ran, 768 F. Supp. 2d 16, 30 n.12 (D.D.C.

2011) (declining to award prejudgment interest on solatium damages). Under the applicable law
of the District of Columbia, the economic loss figures recommended by the special master must

be adjusted to reflect present discounted value. See District of Columbia v. Barritacu, 399 A.2d

563, 568-69 (D.C. 1979). To accomplish this, the Court will apply a different multiplier to the
$720 in medical expenses incurred by John Victim Doe in 2009.* Awards for pain and suffering
and solatium are calculated without reference to the time elapsed since the attacks. Because
plaintiffs were unable to bring their claims immediately after the attacks, they have lost use of
the money to which they were entitled upon incurring their injuries. Denying prejudgment

interest on these damages would allow defendants to profit from the use of the money over the

* Using the methodology detailed below, the proper multiplier for an expense incurred in 2009 is 1.17341.

7

-227 -



Case 1:10-cv-00356-JDB Document 41 Filed 03/28/14 Page 8 of 9

last fifteen years. Awarding prejudgment interest, on the other hand, reimburses plaintiffs for the
time value of money, treating the awards as if they were awarded promptly and invested by
plaintiffs.

The Court will calculate the applicable interest using the prime rate for each year. The
D.C. Circuit has explained that the prime rate—the rate banks charge for short-term unsecured
loans to creditworthy customers—is the most appropriate measure of prejudgment interest, one
“more appropriate” than more conservative measures such as the Treasury Bill rate, which
represents the return on a risk-free loan. See Forman, 84 F.3d at 450. Although the prime rate,
applied over a period of several years, can be measured in different ways, the D.C. Circuit has
approved an award of prejudgment interest “at the prime rate for each year between the accident
and the entry of judgment.” See id. at 450. Using the prime rate for each year is more precise
than, for example, using the average rate over the entire period. See Doe, 943 F. Supp. 2d at 185

293

(noting that this method is a “substantially more accurate ‘market-based estimate’” of the time
value of money (citing Forman, 84 F. 3d at 451)). Moreover, calculating interest based on the
prime rate for each year is a simple matter.* Using the prime rate for each year results in a

multiplier of 2.26185 for damages incurred in 1998.° Accordingly, the Court will use this

multiplier to calculate the total award.®

* To calculate the multiplier, the Court multiplied $1.00 by the prime rate in 1999 (8%) and added that
amount to $1.00, yielding $1.08. Then, the Court took that amount and multiplied it by the prime rate in 2000
(9.23%) and added that amount to $1.08, yielding $1.17968. Continuing this iterative process through 2014 yields a
multiplier of 2.26185.

* The Court calculated the multiplier using the Federal Reserve’s data for the average annual prime rate in
each year between 1998 and 2014. See Bd. of Governors of the Fed. Reserve Sys. Historical Data, available at
http://www federalreserve.gov/releases/h15/data.htm (last visited March 28, 2014). As of the date of this opinion,
the Federal Reserve has not posted the annual prime rate for 2014, so the Court will conservatively estimate that rate
to be 3.25%, the rate for the previous six years.

® The product of the multiplier and the base damages amount includes both the prejudgment interest and the
base damages amount; in other words, applying the multiplier calculates not the prejudgment interest but the base
damages amount plus the prejudgment interest, or the total damages award.

8
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CONCLUSION
The 1998 embassy bombings shattered the lives of all plaintiffs in this case. Reviewing
their personal stories reveals that, even more than fifteen years later, they each still feel the
horrific effects of that awful day. Damages awards cannot fully compensate people whose lives
have been torn apart; instead, they offer only a helping hand. But that is the very least that these
plaintitfs are owed. Hence, it is what Court will facilitate.

A separate Order consistent with these findings has issued on this date.

/s/
JOHN D. BATES
United States District Judge

Dated: March 28. 2014
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMES OWENS, et al,,

Plaintiffs,

v Civil Action No. 01-2244 (JDB)
REPUBLIC OF SUDAN, et al.,

Defendants.

MEMORANDUM OPINION'

Over fifteen years ago, on August 7, 1998, the United States embassies in Nairobi, Kenya
and Dar es Salaam, Tanzania were devastated by simultaneous suicide bombings that killed
hundreds of people and injured over a thousand. This Court has entered final judgment on
liability under the Foreign Sovereign Immunities Act (“FSIA”) in this civil action and several
related cases—brought by victims of the bombings and their families—against the Republic of
Sudan, the Ministry of the Interior of the Republic of Sudan, the Islamic Republic of Iran, and
the Iranian Ministry of Information and Security (collectively “defendants™) for their roles in
supporting, funding, and otherwise carrying out these unconscionable acts.” The next step in the
case is to assess and award damages to each individual plaintiff, and in this task the Court has

been aided by a special master.

' The Court has redacted plaintiffs’ names in both this Opinion and the Judgment filed this date—but the
Court has only redacted in this case precisely as requested by plaintiffs” counsel—and unredacted versions will be
filed under seal. See Mot. for Order to Redact [ECF No. 298].

* Plaintiffs in some of the related actions have also sued—and the Court has entered judgment against—the
Iranian Revolutionary Guards Corps.
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Plaintiffs are twelve U.S. citizens injured in either the Nairobi or Dar es Salaam
bombings, as well as forty-nine’ immediate family members of the victims, of whom forty-two
are U.S. citizens. Service of process was completed upon each defendant, but defendants failed
to respond, and a default was entered against each defendant. This Court then held that it has
jurisdiction over the defendants and that the U.S. nationals have a federal cause of action under

28 U.S.C. § 1605A(c). See Owens v. Republic of Sudan, 826 F. Supp. 2d 128, 148-51 (D.D.C.

2011). The Court also held that although those plaintiffs who are foreign national family
members of victims lack a federal cause of action, they may nonetheless pursue claims under the
law of the District of Columbia.* Id. at 153-57. A final judgment on liability was then entered in
favor of plaintiffs. Nov. 28, 2011 Order [ECF No. 214] 2. The deposition testimony and other
evidence presented established that the defendants were responsible for supporting, funding, and
otherwise carrying out the bombings in Nairobi and Dar es Salaam. See Owens, 826 F. Supp. 2d
at 135-47.

The Court then referred plaintiffs’ claims to a special master, Paul G. Griffin, to prepare
proposed findings and recommendations for a determination of damages. Feb. 27, 2012 Order
Appointing Special Masters [ECF No. 221] 2. The special master has now filed completed
reports on each plaintiff, and plaintiffs have filed proposed findings of fact and conclusions of
law based on those reports. See Reports of Special Master Paul Griffin [ECF Nos. 271-77, 279,
286, 288]; Proposed Findings of Fact & Conclusions of Law [ECF No. 287]. In completing those
reports and in finding the facts, the special master relied on sworn testimony, expert reports,

medical records, and other evidence. The reports extensively describe the key facts relevant to

* This tally does not include one injured plaintiff’s two grandchildren (Jane Grandchildl Cdoe and Jane
Grandchild2 Cdoe), named in the complaint: the Court will dismiss their claims because they do not have a viable
cause of action. See infra Part [11.a.3.

* The non-citizen plaintiffs are Jane Sibling3 Bdoe, Jane Sibling2 Bdoe, Jane Sibling3 Bdoe, Jane Parent]
Gdoe, John Parent2 Gdoe, Jane Sibling3 Gdoe, and Jane Sibling4 Gdoe.

2
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each of the plaintiffs and carefully analyze their claims under the framework established in mass
tort terrorism cases. The Court commends Paul Griffin for his excellent work and thoughtful
analysis.

The Court hereby adopts all facts found by the special master relating to all plaintiffs in
this case. Where the special master has received evidence sufficient to find that a plaintiff is a
U.S. national and is thus entitled to maintain a federal cause of action, the Court adopts that
finding. In addition, the Court adopts the special master’s findings that each plaintiff® has
established the familial relationship necessary to  support standing  under
section 1605A(a)(2)(A)(il). See Owens, 826 F. Supp. 2d at 149. The Court also adopts all
damages recommendations in the reports, with the few adjustments described below. “Where
recommendations deviate from the Court’s damages framework, ‘those amounts shall be altered
so0 as to conform with the respective award amounts set forth’ in the framework, unless otherwise

noted.” Valore v. [slamic Republic of Iran, 700 F. Supp. 2d 52, 82-83 (D.D.C. 2010) (quoting

Peterson v. Islamic Republic of Iran, 515 F. Supp. 2d 25, 53 (D.D.C. 2007) (“Peterson II™),

abrogation on other grounds recognized in Mohammadi v. [slamic Republic of [ran, 947 F. Supp.

2d 48, 65 (D.D.C. 2013)). As a result, the Court will award plaintiffs a total judgment of over

$487 million.

5 With the exception of the two grandchildren, who are not immediate family members. See supra note 1.

3
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CONCLUSIONS OF LAW

I. Plaintiffs Are Entitled To Damages On Their Federal Law Claims Under 28 U.S.C.
§ 1605A

“To obtain damages in a Foreign Sovereign Immunities Act (FSIA) action, the plaintiff
must prove that the consequences of the defendants’ conduct were reasonably certain (i.e., more
likely than not) to occur, and must prove the amount of the damages by a reasonable estimate
consistent with application of the American rule on damages.” Valore, 700 F. Supp. 2d at 83.
Plaintiffs here have proven that the consequences of the defendants’ conduct were reasonably
certain to—and indeed intended to—cause injury to plaintiffs. See Owens, 826 F. Supp. 2d at
135-46. As discussed in this Court’s previous opinion, because the FSIA-created cause of action
“does not spell out the elements of these claims that the Court should apply,” the Court “is forced
. . . to apply general principles of tort law” to determine plaintiffs’ entitlement to damages on
their federal claims. Id. at 157 n.3.

Survivors here are entitled to recover for the pain and suffering caused by the bombings:
acts of terrorism “by their very definition” amount to extreme and outrageous conduct and are
thus compensable by analogy under the tort of “intentional infliction of emotional distress.”
Valore, 700 F. Supp. 2d at 77 (citing Restatement (Second) of Torts § 46(1) (1965)); see Baker

v. Socialist People’s Libyan Arab Jamahriya, 775 F. Supp. 2d 48, 74 (D.D.C. 2011) (permitting

plaintiffs injured in state-sponsored terrorist bombings to recover for personal injuries, including

pain and suffering, under tort of “intentional infliction of emotional distress™); Estate of Bland v.

I[slamic Republic of Iran, 831 F. Supp. 2d 150, 153 (D.D.C. 2011) (same). Hence, “those who

survived the attack may recover damages for their pain and suffering, . . . [for] economic losses
caused by their injuries; . . . [and] family members can recover solatium for their emotional

injury . . ..” Oveissi v. Islamic Republic of Iran, 879 F. Supp. 2d 44, 55 (D.D.C. 2012) (“Oveissi
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II”") (citing Valore, 700 F. Supp. 2d at 82-83); 28 U.S.C. § 1605A(c). Accordingly, all plaintiffs
who were injured in the 1998 bombings can recover for their pain and suffering as well as their
economic damages, and their immediate family members—if U.S. nationals—can recover for
solatium. Bland, 831 F. Supp. 2d at 153.

1I. Plaintiffs Who Lack A Federal Cause Of Action Are Entitled To Damages Under
D.C. Law

This Court previously held that it will apply District of Columbia law to the claims of any
plaintiffs for whom jurisdiction is proper, but who lack a federal cause of action under the FSIA.
Owens, 826 F. Supp. 2d at 153-57. This category includes only the foreign national family
members of the injured victims from the 1998 bombings. Individuals in this category seek to
recover solatium damages under D.C. law based on claims of intentional infliction of emotional
distress. To establish a prima facie case of intentional infliction of emotional distress under D.C.
law, a plaintiff must show: (1) extreme and outrageous conduct on the part of the defendant
which, (2) either intentionally or recklessly, (3) causes the plaintiff severe emotional distress.

Larijani v. Georgetown Univ., 791 A.2d 41, 44 (D.C. 2002). Acts of terrorism “by their very

definition” amount to extreme and outrageous conduct, Valore, 700 F. Supp. 2d at 77; the

defendants in this case acted intentionally and recklessly; and their actions caused each plaintiff

severe emotional distress. See Owens, 826 F. Supp. 2d at 136-45; Murphy v. Islamic Republic of

Iran, 740 F. Supp. 2d 51, 74-75 (D.D.C. 2010). Likewise, D.C. law allows spouses and next of
kin to recover solatium damages. D.C. Code § 16-2701. Based on the evidence submitted to the
special master, the Court concludes that the foreign national family members of the victims of
the 1998 bombings have each made out their claims for intentional infliction of emotional

distress and are entitled to solatium damages.
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I11. Damages

Having established that plaintiffs are entitled to damages, the Court now turns to the
question of the amount of damages, which involves resolving common questions related to
plaintiffs with similar injuries. The damages awarded to each plaintiff are laid out in the tables in
the separate Order and Judgment issued on this date.

a. Compensatory Damages

1. Economic damages

Under the FSIA, plaintiffs may recover economic damages, which typically include lost
wages, benefits and retirement pay, and other out-of-pocket expenses. 28 U.S.C. § 1605A(c). To
determine each surviving plaintiff’s economic losses resulting from the bombings, the special
master relied on economic reports submitted by Dr. Jerome Paige and Associates, which
estimated lost earnings, fringe benefits, retirement income, and the value of household services
lost as a result of the injuries sustained from the bombing. Those reports were attached to each
special master report where a plaintiff suffered economic damages. In turn, Dr. Paige and
Associates relied on information from the survivors as well as other documentation, including
social security benefit reports and employment records. See Proposed Findings of Fact &
Conclusions of Law Ex. 2 [ECF No. 287-3] (further explaining methodology employed in
creating the economic loss reports). The Court adopts the findings and recommendations of the
special master as to economic losses.

The special master also recommends awarding economic damages to account for certain
out-of-pocket expenses incurred as a direct result of the bombings, consisting of both past and
future medical expenses. The Court adopts the special master’s recommendations as to out-of-

pocket medical expenses already incurred. In determining future medical costs of certain
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plaintiffs, the special master relied on reports created by Mona Yudkoff, R.N, a life care planner,
who determined that several plaintiffs will require constant medical care and treatment for the
rest of their lives because of the injuries they sustained in the bombing. See Proposed Findings of
Fact & Conclusions of Law Ex. 3 [ECF No. 287-4] (further explaining methodology employed in
creating future medical expense reports). The Court adopts the special master’s
recommendations as to these future medical costs as well.

2. Awards for pain and suffering due to injury

Courts determine pain-and-suffering awards for survivors based on factors including “the
severity of the pain immediately following the injury, the length of hospitalization, and the extent
of the impairment that will remain with the victim for the rest of his or her life.” See O’Brien v.

Islamic Republic of Iran, 853 F. Supp. 2d 44, 46 (D.D.C. 2012) (internal quotation marks

omitted). When calculating damages amounts, “the Court must take pains to ensure that
individuals with similar injuries receive similar awards.” Peterson II, 515 F. Supp. 2d at 54.
Recognizing this need for uniformity, courts in this district have developed a general framework
for assessing pain-and-suffering damages for victims of terrorist attacks, awarding a baseline of
$5 million to individuals who suffer severe physical injuries, such as compound fractures,
serious flesh wounds, and scars from shrapnel, as well as lasting and severe psychological pain.
See Valore, 700 F. Supp. 2d at 84. Where physical and psychological pain is more severe—such
as where victims suffered relatively more numerous and severe injuries, were rendered
quadriplegic, partially lost vision and hearing, or were mistaken for dead—courts have departed
upward from this baseline to $7 million and above. See O’Brien, 853 F. Supp. 2d at 47.

Similarly, downward departures to a range of $1.5 to $3 million are warranted where the victim
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suffers severe emotional injury accompanied by relatively minor physical injuries. See Valore,
700 F. Supp. 2d at 84-85.

The special master recommends an award of $5 million in pain and suffering for three
plaintiffs, downward departures from the baseline for five plaintiffs, and upward departures from
the baseline for four plaintiffs. The Court will adopt these recommendations with four
adjustments to ensure consistency with prior cases and between plaintiffs in this case.

The special master’s report on John Victiml Bdoe suggests an award of $12 million in
pain and suffering, based on his extensive injuries. Report of Special Master Paul Griffin
Concerning John Victiml Bdoe [ECF No. 271] 83. Although an upward departure from the
baseline is appropriate, the Court finds that a departure of $3 million is more appropriate,
bringing the total pain-and-suffering award to $8 million. John Victim1 Bdoe was a supervisor in
information technology in the diplomatic services corps at the U.S. Embassy in Nairobi at the
time of the bombing. Id. at 2. A steel beam fell on him during the explosion, crushing his left
arm and shoulder. Id. at 12. The hospital in Nairobi recommended amputation because the bones
were shattered and soft tissues were torn away from the shoulder socket, destroying his rotator
cuft, but his doctors did not ultimately amputate. Id. at 10. Efforts to repair John Victim1l Bdoe’s
shoulder—including eight lengthy reconstructive operations—have failed because of alignment
problems, post-operative infections, and other complications. Id. at 12. He has permanently lost
the use of his left shoulder, and has only limited use of his left arm below the elbow. Id. at 15.
He also suffers from repeated infections due to his injuries, requiring him to take antibiotics for
the rest of his life. Id. at 13. John Victim1 Bdoe also suffered massive injuries to his head. Id. at
17. During the bombing, a significant portion of his lower jaw was blown off. Id. He also

suffered injuries to many of his teeth and to his mouth and face. Id. Because of the distortion to
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his face, oral surgeons have trouble locating nerves to numb when performing dental surgeries,
and so he has felt the full pain of such surgeries for hours at a time. Id. at 18. John Victim1 Bdoe
also suffers from numerous shrapnel wounds: fragments of glass, drywall, metal, and other
debris are embedded in his body; that shrapnel periodically migrates through his body and erupts
through his skin. Id. at 22. These physical injuries have destroyed John Victim1 Bdoe’s ability to
engage in sports with his children. Id. at 29. He also suffers from very serious emotional injuries,
including post-traumatic stress disorder (“PTSD”), nightmares, flashbacks, a sense of loss of
control over his life, isolation, loneliness, frustration of not being a good husband and father due
to his injuries, and financial concerns of how he can support his wife and family after the injuries
he sustained. Id. at 31-32. These injuries have substantially interfered with his ability to enjoy a
normal family relationship with his wife and children. Id. at 32-33.

In Peterson II, the court departed upwards from the baseline to award $12 million to a
bombing survivor who suffered severe injuries that included a broken neck, which resulted in
permanent quadriplegia. 515 F. Supp. 2d at 55. Although John Victiml Bdoe’s injuries are
horrific, the Court finds that they are more in line with those suffered by plaintiffs awarded $8

million by the Peterson II court. See. e.g., id. at 54 (awarding $8 million to plaintiff Burnette,

who was buried alive for four days, and suffered injuries including closed head injury, basilar
skull fracture, facial nerve palsy, rib injuries, tympanic membrane ruptures, foot injuries, and
severe psychological problems); id. at 55 (awarding $8 million to plaintiff Hunt, who suffered
injuries including skull fractures, brain bruising, various broken bones in his leg, an exposed
Achilles tendon, and severe psychological problems). Because these injuries and their lasting
effects are significantly more serious than those of most plaintiffs receiving the baseline award of

$5 million, the Court will award $8 million to John Victim1 Bdoe.
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The special master’s report on Jane Victim Cdoe suggests an award of $20 million in
pain and suffering, based on her extensive injuries. Report of Special Master Paul Griffin
Concerning Jane Victim Cdoe [ECF No. 275] 43. Although an upward departure from the
baseline is certainly appropriate, the Court finds that a departure of $7 million is more
appropriate, bringing the total pain-and-suffering award to $12 million. Jane Victim Cdoe
worked for the U.S. Department of State at the U.S. Embassy in Nairobi at the time of the
bombing, and she was at work when the bomb went off. Id. at 2. She was knocked unconscious
by the blast, and when she regained consciousness she was pinned to the floor by various objects.
Id. at 7. She was taken to the hospital, and when she awoke she was on a plane to Germany. Id.
at 8. She was later taken to Walter Reed Medical Center, where she spent over a month. Id. As a
direct result of the bombing, Jane Victim Cdoe suffered the following injuries: deep lacerations
on both feet, severe burns on her left arm, shrapnel and glass embedded in her left arm and chest,
first- and second-degree burns to her head and face, two perforated eardrums (one requiring
surgery), extremely serious eye injuries resulting in bilateral blindness, a hole in the top of her
skull, facial lacerations and embedded glass, serious blast tattooing on her face and permanent
scarring, a dislocated elbow, a large piece of shrapnel embedded in her upper thigh, a lost tooth,
nerve damage, and PTSD. Id. at 8-9. She was also infected with HIV due to blood contamination
at the Nairobi hospital, resulting in AIDS. Id. at 9. Her skin still erupts shrapnel from her face
and head twice a month on average, and her hearing is still poor. Id. at 23. Jane Victim Cdoe has
had over forty surgeries to repair her eyes, and many other surgeries to repair her other injuries.
Id. at 10-11. She is, however, still almost completely blind. Id. at 15. HIV destroyed the physical
relationship between Jane Victim Cdoe and her former husband John Spouse Cdoe, and she

recently filed for a divorce. Id. at 18.

10
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The Court finds that Jane Victim Cdoe’s injuries are most comparable to those of the
plaintiff rendered quadriplegic in Peterson II, who was awarded $12 million. 515 F. Supp. 2d at
55. In addition to her horrific physical injuries and many surgeries, as a direct result of the
bombing she is irreparably blind and partly deaf, and she contracted HIV. In light of her
suffering, the Court finds that a significant upward departure is merited, and it will award $12
million to Jane Victim Cdoe.

The special master’s report on John Victim Ddoe suggests an award of $10 million in
pain and suffering, based on his extensive injuries. Report of Special Master Paul Griffin
Concerning John Victim Ddoe [ECF No. 276] 26. Although an upward departure from the
baseline is appropriate, the Court finds that a departure of $2 million is more appropriate,
bringing the total pain-and-suffering award to $7 million. John Victim Ddoe was employed by
the U.S. Department of State and was stationed at the embassy in Nairobi. Id. at 2. He has since
passed away from an unrelated cause. Id. at 3. John Victim Ddoe was knocked unconscious by
the explosion and was buried underneath rubble. Id. at 4. After rescuers dug him out of the
rubble, he was taken immediately to the hospital in Nairobi. Id. at 5. He was covered in bruises
and lacerations from the bombing. Id. at 8. He experienced severe issues as a result of the
extreme head trauma he suffered, including issues thinking and talking clearly, being reduced to
wearing a diaper, having to relearn remedial tasks such as walking, talking, and using the
bathroom, and having trouble remembering things. Id. at 5. As a direct result of the bombing,
John Victim Ddoe suffered the following injuries: a fractured scapula, a fractured rib, severed
nerves in his leg, burns on his back, missing teeth, brain damage—including impairment of
memory function, problems with overall executive function and apathy, disinhibition, problems

processing information, and a hematoma—and PTSD. Id. at 7-9.

11
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As with John Victiml Bdoe and Jane Victim Cdoe, John Victim Ddoe’s injuries were
significantly more serious than those of most plaintiffs receiving the baseline award. His injuries

are comparable to those suffered by one of the plaintiffs in Estate of Doe v. Islamic Republic of

Iran, 943 F. Supp. 2d 180, 187 (D.D.C. 2013). There, the court awarded $7 million to a plaintiff
who was mistaken for dead; rescue workers threw her body from the building to an ambulance
waiting below.

She remained in the hospital for eight months and underwent several surgeries for
severe head injuries. The crown of her head had been split open, the roof of her
mouth was cracked, her vision and hearing were damaged, all of her teeth were
broken, and her hair was burnt off . . . Due to glass pieces stuck in her lips and
cheeks, [she] required surgery to reconstruct her face. She continues to be
profoundly affected by her injuries: she is unable to eat certain foods because the
roof of her mouth didn’t heal correctly, has eye pain, and relies on other people to
take care of her in certain ways. She experiences constant dizziness and cannot
tolerate loud noises.

1d.; see also Peterson II, 515 F. Supp. 2d at 55 (awarding $7 million to plaintiff Matthews, who

suffered injuries including shrapnel wound to forehead destroying nose, lacerations, a perforated
eardrum, and severe psychological problems); id. at 56 (awarding $7 million to plaintiff Rivers,
who suffered injuries including two broken eardrums, lacerations, burns, knee damage, and
severe psychological problems). John Victim Ddoe’s injuries are similarly severe. He suffered
severe head trauma, burns and lacerations, broken bones, and he suffered from PTSD. Because
his injuries are comparable to those of other plaintiffs receiving a $7 million award, the Court
will award $7 million to John Victim Ddoe’s estate.

The special master’s report on John Victiml Edoe suggests an award of $7.5 million in
pain and suffering, based on his extensive injuries. Report of Special Master Paul Griffin
Concerning John Victiml Edoe [ECF No. 277] 40. The Court believes that a downward

adjustment from both the special master’s recommendation and the baseline amount is

12
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appropriate for John Victiml Edoe. Where physical injuries are comparatively minor and the

primary injury is emotional, courts adjust the award downward. See, e.g., Valore, 700 F. Supp.

2d at 84-85. At the time of the bombing, John Victiml Edoe was a special agent in the
diplomatic services corps assigned to the embassy in Nairobi. Id. at 4. He was at an offsite
embassy warchouse a few miles away from the embassy at the time of the bombing. Id. at 5.
Knowing that his wife was in the embassy, he immediately drove back there while extremely
upset. Id. He found his wife at the embassy, covered in dust, abrasions, and cuts, and he was
overjoyed to find her alive. Id. at 6. Despite the grave emotional impact of the bombing on
him—he personally knew many of the victims—he organized a search team and began to move
through the building, searching for survivors in the rubble. Id. at 6. While searching the building,
he witnessed many dead bodies, some with limbs and heads severed from torsos. Id. at 7-8. Even
as someone with combat experience, he was overwhelmed by the number of people with severe
wounds. Id. at 8. While participating in the cleanup, John Victim1 Edoe’s mouth began to bleed
from the amount of smoke and particles in the air. Id. at 24. Lifting survivors from the rubble
caused him to suffer injuries to his back and shoulders. Id. at 10. As a direct result of his search
and rescue efforts after the bombing, John Victim1 Edoe suffered the following injuries: damage
to his rotator cuffs, severe bilateral muscle and tendon tears in his shoulders, back injury, lost
lung function, Reactive Airways Dysfunction Syndrome, PTSD, anger, nightmares, insomnia,
difficulty concentrating, distraction, major depression, and suicidal tendencies. Id. at 10-11, 16-
17.

The record reflects lasting and severe psychological pain for John Victim1 Edoe. But in
light of his relatively less severe physical injuries when compared to plaintiffs who were injured

by the bomb blast itself, a downward departure from the baseline is appropriate. For instance, in

13
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Valore, another judge in this district awarded $1.5 million where a plaintiff was knocked to the
ground by a bomb blast, and suffered severe emotional turmoil from helping survivors. See

Valore, 700 F. Supp. 2d at 84-85; see also Peterson II, 515 F. Supp. 2d at 55 (departing

downward to $2 million where plaintiff experienced “nerve pain and foot numbness™ as well as
“lasting and severe psychological problems” from the attack). John Victiml Edoe suffered
physical injuries during his admirable search and rescue efforts, which are more severe than
those of the plaintiff in Valore. Accordingly, the Court will award $3.5 million to John Victim1
Edoe for pain and suffering.
3. Solatium

“In determining the appropriate amount of compensatory damages, the Court may look to

prior decisions awarding damages for pain and suffering, and to those awarding damages for

solatium.” Acosta v. Islamic Republic of Iran, 574 F. Supp. 2d 15, 29 (D.D.C. 2008). Only

immediate family members—parents, siblings, spouses, and children—are entitled to solatium
awards. See Valore, 700 F. Supp. 2d at 79. The commonly accepted framework for solatium
damages in this district is that used in Peterson II, 515 F. Supp. 2d at 52. See Valore, 700 F.
Supp. 2d at 85; Belkin, 667 F. Supp. 2d at 23. According to Peterson II, the appropriate amount
of damages for family members of injured victims is as follows: $4 million to spouses of injured
victims, $2.5 million to parents of injured victims, and $1.25 million to siblings of injured
victims. Peterson II, 515 F. Supp. 2d at 52. Courts in this district have differed somewhat on the

proper amount awarded to children of injured victims. Compare Peterson II, 515 F. Supp. 2d at

51 ($2.5 million), with Davis v. Islamic Republic of Iran, 882 F. Supp. 2d 7, 14 (D.D.C. 2012)

($1.5 million). The Court finds the Peterson Il approach to be more appropriate: to the extent

14

- 246 -



Case 1:01-cv-02244-JDB Document 300 Filed 03/28/14 Page 15 of 18

such suffering can be quantified, children who lose parents are likely to suffer as much as parents
who lose children.

Although these amounts are guidelines, not rules, see Valore, 700 F. Supp. 2d at 86, the
Court finds the distinctions made by the Valore court to be responsible and reasonable, and
hence it will adopt the same guidelines for determining solatium damages here. In the interests of
fairness and to account for the difficulty in assessing the relative severity of each family
member’s suffering, in this case and in related cases, the Court will not depart from those
guidelines for any individual plaintiff.®

Some plaintiffs in this case, sadly, had not one but two parents injured in the bombings.
Solatium awards are meant to compensate for “the mental anguish . . . that those with a close
personal relationship to [an injured victim] experience as the result of the [survivor’s injuries], as
well as the harm caused by the loss of the [survivor’s] society and comfort.” Id. at 85 (internal
quotation marks omitted). Accordingly, those plaintiffs who suffered the misfortune of
experiencing the disruption of not one but two close personal relationships because of the
bombings are entitled to doubled solatium awards, and the special master so recommended. See
id. at 86 (awarding solatium damages for each lost relationship).

The Court finds that the special master has appropriately applied the solatium damages
framework to most of the plaintiffs in this case, and will adopt his recommendations with a few
exceptions. Other courts in this district have held that it is inappropriate for the solatium awards

of family members to exceed the pain-and-suffering awards of surviving victims. See Davis, 882

¢ Two plaintiffs are actually former—or soon to be former—spouses of injured victims. Case law is unclear
on how much to award former spouses. See Baker, 775 F. Supp. 2d at 84 (noting lack of clarity and lowering
solatium award because of divorce soon after injury). Here, the special master has not recommended a downward
departure for the plaintiffs involved (John Victim2 Fdoe, divorced from Jane Victiml Fdoe, and John Spouse Cdoe,
divorced or soon-to-be divorced from Jane Victim Cdoe). Because of the lengthy post-injury period of marriage in
both cases, and because the special master found that both marriages suffered greatly as a result of the bombings, the
Court will award the full amount of solatium damages to both plaintiffs.

15
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F. Supp. 2d at 15; O’Brien, 853 F. Supp. 2d at 47; Bland, 831 F. Supp. 2d at 157. The Court will
follow that approach here. The special master recommended solatium awards exceeding the
pain-and-suffering awards to the related victim in several cases. Hence, the Court will reduce
those solatium awards to match corresponding pain-and-suffering awards where appropriate.’
The Court will also increase the solatium awards for two plaintiffs—John Child1 Fdoe and Jane
Child2 Fdoe—for whom the special master apparently calculated solatium awards without
accounting for their suffering associated with their brother John Victim3 Fdoe’s injuries.®

b. Punitive Damages

Plaintiffs in this case have waived their claims for punitive damages. See Waivers of
Punitive Damages [ECF No. 298-2]. Hence, the Court will dismiss Count XXV of the Fifth
Amended Complaint.

c. Prejudgment Interest

An award of prejudgment interest at the prime rate is appropriate in this case. See

Oldham v. Korean Air Lines Co., Ltd., 127 F.3d 43, 54 (D.C. Cir. 1997); Forman v. Korean Air

Lines Co.. Ltd., 84 F.3d 446, 450-51 (D.C. Cir. 1996). Prejudgment interest is appropriate on the

whole award, including pain and suffering and solatium, with one exception. See Reed v. [slamic
Republic of [ran, 845 F. Supp. 2d 204, 214-15 (D.D.C. 2012) (awarding prejudgment interest on

the full award). But see Oveissi v. [slamic Republic of [ran, 768 F. Supp. 2d 16, 30 n.12 (D.D.C.

7 Accordingly, the Court reduces the following awards: John Victim1 Bdoe’s solatium award, reduced from
$4 million to $3 million; John Victiml Edoe’s solatium award, reduced from $4 million to $2.5 million; Jane
Victim2 Edoe’s solatium award, reduced from $4 million to $3.5 million; Jane Victim1 Fdoe’s solatium award,
reduced from a combined $6.5 million to a combined $4.5 million ($3 million for solatium associated with John
Victim2 Fdoe’s injuries and $1.5 million for solatium associated with John Victim3 Fdoe’s injuries); John Victim2
Fdoe’s solatium award, reduced from a combined $6.5 million to a combined $5.5 million ($4 million for solatium
associated with Jane Victiml Fdoe’s injuries and $1.5 million for solatium associated with John Victim3 Fdoe’s
injuries); John Victiml Gdoe’s solatium award, reduced from $4 million to $1.5 million; and Jane Child1 Gdoe’s
solatium award, reduced from a combined $5 million to a combined $4 million ($2.5 million for solatium associated
with John Victim1 Gdoe’s injuries and $1.5 million for solatium associated with Jane Victim2 Gdoe’s injuries).

¥ Those awards will each amount to $6.25 million: $2.5 million for solatium associated with each of their
parents’ injuries and $1.25 million for solatium associated with their brother’s injuries.

16
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2011) (declining to award prejudgment interest on solatium damages). Because the economic
loss figures recommended by the special master have already been adjusted to reflect present

discounted value, see District of Columbia v. Barritaeu, 399 A.2d 563, 568-69 (D.C. 1979), the

Court will not apply the prejudgment interest multiplier to the economic loss amounts. See Doe,
943 F. Supp. 2d at 186 (citing Oldham, 127 F.3d at 54). Awards for pain and suffering and
solatium are calculated without reference to the time elapsed since the attacks. Because plaintifts
were unable to bring their claims immediately after the attacks, they have lost use of the money
to which they were entitled upon incurring their injuries. Denying prejudgment interest on these
damages would allow defendants to profit from the use of the money over the last fifteen years.
Awarding prejudgment interest, on the other hand, reimburses plaintiffs for the time value of
money, treating the awards as if they were awarded promptly and invested by plaintiffs.

The Court will calculate the applicable interest using the prime rate for each year. The
D.C. Circuit has explained that the prime rate—the rate banks charge for short-term unsecured
loans to creditworthy customers—is the most appropriate measure of prejudgment interest, one
“more appropriate” than more conservative measures such as the Treasury Bill rate, which
represents the return on a risk-free loan. See Forman, 84 F.3d at 450. Although the prime rate,
applied over a period of several years, can be measured in different ways, the D.C. Circuit has
approved an award of prejudgment interest “at the prime rate for each year between the accident
and the entry of judgment.” See id. at 450. Using the prime rate for each year is more precise
than, for example, using the average rate over the entire period. See Doe, 943 F. Supp. 2d at 185

299

(noting that this method is a “substantially more accurate ‘market-based estimate’” of the time

value of money (citing Forman, 84 F. 3d at 451)). Moreover, calculating interest based on the

17
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prime rate for each year is a simple matter.” Using the prime rate for each year results in a
multiplier of 2.26185 for damages incurred in 1998."° Accordingly, the Court will use this
multiplier to calculate the total award.""
CONCLUSION
The 1998 embassy bombings shattered the lives of all plaintiffs in this case. Reviewing
their personal stories reveals that, even more than fifteen years later, they each still feel the
horrific effects of that awful day. Damages awards cannot fully compensate people whose lives
have been torn apart; instead, they offer only a helping hand. But that is the very least that these
plaintiffs are owed. Hence, it is what Court will facilitate.

A separate Order consistent with these findings has issued on this date.

/s/
JOHN D. BATES
United States District Judge

Dated: March 28, 2014

? To calculate the multiplier, the Court multiplied $1.00 by the prime rate in 1999 (8%) and added that
amount to $1.00, yielding $1.08. Then, the Court took that amount and multiplied it by the prime rate in 2000
(9.23%) and added that amount to $1.08, yielding $1.17968. Continuing this iterative process through 2014 yields a
multiplier of 2.26185.

' The Court calculated the multiplier using the Federal Reserve’s data for the average annual prime rate in
each year between 1998 and 2014. See Bd. of Governors of the Fed. Reserve Sys. Historical Data, available at
http://www.federalreserve.gov/releases/h15/data.htm (last visited March 28, 2014). As of the date of this opinion,
the Federal Reserve has not posted the annual prime rate for 2014, so the Court will conservatively estimate that rate
to be 3.25%, the rate for the previous six years.

" The product of the multiplier and the base damages amount includes both the prejudgment interest and
the base damages amount; in other words, applying the multiplier calculates not the prejudgment interest but the
base damages amount plus the prejudgment interest, or the total damages award.

18
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDITH ABASI MWILA, et al.,

Plaintiffs,
V. Civil Action No. 08-1377 (JDB)
THE ISLAMIC REPUBLIC OF IRAN, et
al.,
Defendants.

MEMORANDUM OPINION'

Over fifteen years ago, on August 7, 1998, the United States embassies in Nairobi, Kenya
and Dar es Salaam, Tanzania were devastated by simultaneous suicide bombings that killed
hundreds of people and injured over a thousand. This Court has entered final judgment on
liability under the Foreign Sovereign Immunities Act (“FSIA™) in this civil action and several
related cases—brought by victims of the bombings and their families—against the Republic of
Sudan, the Ministry of the Interior of the Republic of Sudan, the Islamic Republic of Iran, and
the Iranian Ministry of Information and Security (collectively “defendants™) for their roles in
supporting, funding, and otherwise carrying out these unconscionable acts.” The next step in the
case is to assess and award damages to each individual plaintiff, and in this task the Court has

been aided by a special master.

' The Court has redacted plaintiffs’ names in both this Opinion and the Judgment filed this date—but the
Court has only redacted in this case precisely as requested by plaintiffs” counsel in a related case—and unredacted
versions will be filed under seal. See Owens v. Repub. of Sudan, No. 01-2244, (D.D.C. Feb. 3, 2014) Mot. for Order
to Redact [ECF No. 298].

* Plaintiffs in some of the related actions have also sued—and the Court has entered judgment against—the
Iranian Revolutionary Guard Corps.
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Plaintiffs are four Tanzanian citizens injured and five estates of Tanzanian citizens killed
in the Dar es Salaam bombings, as well as forty-nine immediate family members of the victims.
Those injured and deceased were employees of entities that had contracts with the U.S.
government, and were performing under those contracts within the scope of their employment at
the U.S. Embassy in Dar es Salaam when the bombing occurred. Service of process was
completed upon each defendant, but defendants failed to respond, and a default was entered
against each defendant. The Court has held that it has jurisdiction over defendants and that the
foreign national plaintiffs who worked for the U.S. government are entitled to compensation for

personal injury and wrongful death under 28 U.S.C. § 1605A(c)(3). See Owens v. Republic of

Sudan, 826 F. Supp. 2d 128, 148-51 (D.D.C. 2011). The Court has also held that, although those
plaintiffs who are foreign national family members of victims lack a federal cause of action, they
may nonetheless pursue claims under the laws of the District of Columbia. Id. at 153-57. A final
judgment on liability was entered in favor of plaintiffs. Nov. 28, 2011 Order [ECF No. 214] 2.
The deposition testimony and other evidence presented established that the defendants were
responsible for supporting, funding, and otherwise carrying out the bombings in Nairobi and Dar
es Salaam. See Owens, 826 F. Supp. 2d at 135-47.

The Court then referred plaintiffs’ claims to a special master, John Swanson, to prepare
proposed findings and recommendations for a determination of damages. Feb. 27, 2012 Order
Appointing Special Masters [ECF No. 33] 2. The special master has now filed completed reports
on each plaintiff, and plaintiffs have filed proposed findings of fact and conclusions of law based
on those reports. See Reports of Special Master John Swanson [ECF Nos. 36-44]; Proposed
Findings of Fact & Conclusions of Law [ECF No. 53]. In completing those reports, the special

master relied on sworn testimony, expert reports, medical records, and other evidence. The
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reports extensively describe the key facts relevant to each plaintiff and carefully analyze their
claims under the framework established in mass tort terrorism cases. The Court commends John
Swanson for his fine work and thorough analysis.

The Court hereby adopts all facts found by the special master relating to each plaintiff in
this case. In addition, the Court adopts the special master’s findings that all plaintiffs have
established their employment status or their familial relationship necessary to support standing
under section 1605A(a)(2)(A)(i1). See Owens, 826 F. Supp. 2d at 149. The Court also adopts all
damages recommendations in the reports, with a few adjustments as described below. “Where
recommendations deviate from the Court’s damages framework, ‘those amounts shall be altered
o0 as to conform with the respective award amounts set forth’ in the framework, unless otherwise

noted.” Valore v. Islamic Republic of Iran, 700 F. Supp. 2d 52, 82-83 (D.D.C. 2010) (quoting

Peterson v. Islamic Republic of Iran, 515 F. Supp. 2d 25, 53 (D.D.C. 2007) (“Peterson II™),

abrogation on other grounds recognized in Mohammadi v. Islamic Republic of [ran, 947 F. Supp.

2d 48, 65 (D.D.C. 2013)). As a result, the Court will award plaintiffs a total judgment of over
$419 million.

CONCLUSIONS OF LAW

On November 28, 2011, the Court granted summary judgment on liability against
defendants in this case. Nov. 28, 2011 Order [ECF No. 214] 2. The foreign national U.S.-
government-employee victims have a federal cause of action, while their foreign-national family
members have a cause of action under D.C. law.,

I. The Government-Employvee Plaintiffs Are Entitled To Damages On Their Federal
Law Claims Under 28 U.S.C. § 1605A

“To obtain damages in a Foreign Sovereign Immunities Act (FSIA) action, the plaintiff

must prove that the consequences of the defendants’ conduct were reasonably certain (i.e., more
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likely than not) to occur, and must prove the amount of the damages by a reasonable estimate
consistent with application of the American rule on damages.” Valore, 700 F. Supp. 2d at 83.
Plaintiffs here have proven that the consequences of defendants’ conduct were reasonably certain
to—and indeed intended to—cause injury to plaintiffs. See Owens, 826 F. Supp. 2d at 135-46.
As discussed in this Court’s previous opinion, because the FSIA-created cause of action “does
not spell out the elements of these claims that the Court should apply,” the Court “is forced . . . to
apply general principles of tort law” to determine plaintiffs’ entitlement to damages on their
federal claims. Id. at 157 n.3.

Survivors are entitled to recover for the pain and suffering caused by the bombings: acts
of terrorism “by their very definition” amount to extreme and outrageous conduct and are thus
compensable by analogy under the tort of “intentional infliction of emotional distress.” Valore,

700 F. Supp. 2d at 77 (citing Restatement (Second) of Torts § 46(1) (1965)); see also Baker v.

Socialist People’s Libvan Arab Jamahriva, 775 F. Supp. 2d 48, 74 (D.D.C. 2011) (permitting

plaintiffs injured in state-sponsored terrorist bombings to recover for personal injuries, including

pain and suffering, under tort of “intentional infliction of emotional distress™); Estate of Bland v.

[slamic Republic of Iran, 831 F. Supp. 2d 150, 153 (D.D.C. 2011) (same). Hence, “those who

survived the attack may recover damages for their pain and suffering, . . . [and for] economic

losses caused by their injuries. . . .” Oveissi v. [slamic Republic of Iran, 879 F. Supp. 2d 44, 55

(D.D.C. 2012) (“Oveissi II”) (citing Valore, 700 F. Supp. 2d at 82-83); sece 28 U.S.C. §
1605A(c). Accordingly, all plaintiffs who were injured in the 1998 bombings can recover for
their pain and suffering as well as their economic damages. Bland, 831 F. Supp. 2d at 153. In

addition, the estates of those who were killed in the attack are entitled to recover compensatory
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damages for wrongful death. See, e.g., Valore, 700 F. Supp. at 82 (permitting estates to recover

economic damages caused to deceased victims’ estates).

1I. Family Members Who Lack A Federal Cause Of Action Are Entitled To Damages
Under D.C. Law

This Court has previously held that it will apply District of Columbia law to the claims of
any plaintiffs for whom jurisdiction is proper, but who lack a federal cause of action under the

FSIA. Owens, 826 F. Supp. 2d at 153-57. This category includes only the foreign-national family

members of the injured victims from the 1998 bombings. Individuals in this category seek to
recover solatium damages under D.C. law based on claims of intentional infliction of emotional
distress. To establish a prima facie case of intentional infliction of emotional distress under D.C.
law, a plaintiff must show: (1) extreme and outrageous conduct on the part of the defendant
which, (2) either intentionally or recklessly, (3) causes the plaintiff severe emotional distress.

Larijani v. Georgetown Univ., 791 A.2d 41, 44 (D.C. 2002). Acts of terrorism “by their very

definition” amount to extreme and outrageous conduct, Valore, 700 F. Supp. 2d at 77; the

defendants in this case acted intentionally and recklessly; and their actions caused each plaintiff

severe emotional distress. See Owens, 826 F. Supp. 2d at 136-45; Murphy v. Islamic Republic of

Iran, 740 F. Supp. 2d 51, 74-75 (D.D.C. 2010). Likewise, D.C. law allows spouses and next of
kin to recover solatium damages. D.C. Code § 16-2701. Based on the evidence submitted to the
special master, the Court concludes that the foreign national family members of the victims of
the 1998 bombings have each made out their claims for intentional infliction of emotional
distress and are entitled to solatium damages (with the few exceptions detailed below).
III. Damages

Having established that plaintiffs are entitled to damages, the Court now turns to the

question of the amount of damages, which involves resolving common questions related to

-257 -



Case 1:08-cv-01377-JDB Document 89 Filed 03/28/14 Page 6 of 16

plaintiffs with similar injuries. The damages awarded to each plaintiff are laid out in the tables in
the separate Order and Judgment issued on this date.
a. Compensatory Damages

1. Economic damages

Under the FSIA, injured victims and the estates of deceased victims may recover
economic damages, which typically include lost wages, benefits and retirement pay, and other
out-of-pocket expenses. 28 U.S.C. § 1605A(c). To determine each surviving plaintiff’s economic
losses resulting from the bombings, the special master relied on economic reports submitted by
Associate Professor James M. Warner, who estimated lost earnings, fringe benefits, retirement
income, and the value of household services lost as a result of the injuries sustained from the
bombing. Those reports were attached to each special master report where a plaintiff suffered
economic damages. In turn, Associate Professor Warner relied on information from the survivors
as well as other documentation, including country-specific economic data and employment
records. See, e.g., Report of Special Master, Ex. 1 [ECF No. 36-1] 2-8 (further explaining
methodology employed in creating the economic loss reports). The Court adopts the findings and
recommendations of the special master as to economic losses to be awarded injured victims and
the estates of deceased victims.

The special master also recommended that some victims’ children be awarded economic
damages to compensate them for their parent’s lost earning potential. Those damages, however,
are not included in the category of damages recoverable by family members of victims under
either the FSIA or D.C. law, as explained above, and the special master cites nothing to the

contrary. Hence, the Court will adjust the special master’s recommended awards accordingly.
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2. Awards for pain and suffering due to injury

Courts determine pain-and-suffering awards for survivors based on factors including “the
severity of the pain immediately following the injury, the length of hospitalization, and the extent
of the impairment that will remain with the victim for the rest of his or her life.” See O’Brien v.

Islamic Republic of Iran, 853 F. Supp. 2d 44, 46 (D.D.C. 2012) (internal quotation marks

omitted). When calculating damages amounts, “the Court must take pains to ensure that
individuals with similar injuries receive similar awards.” Peterson II, 515 F. Supp. 2d at 54.
Recognizing this need for uniformity, courts in this district have developed a general framework
for assessing pain-and-suffering damages for victims of terrorist attacks, awarding a baseline of
$5 million to individuals who suffer severe physical injuries, such as compound fractures,
serious flesh wounds, and scars from shrapnel, as well as lasting and severe psychological pain.
See Valore, 700 F. Supp. 2d at 84. Where physical and psychological pain is more severe—such
as where victims suffered relatively more numerous and severe injuries, were rendered
quadriplegic, partially lost vision and hearing, or were mistaken for dead—courts have departed
upward from this baseline to $7 million and above. See O’Brien, 853 F. Supp. 2d at 47.
Similarly, downward departures to a range of $1.5 to $3 million are warranted where the victim
suffers severe emotional injury accompanied by relatively minor physical injuries. See Valore,
700 F. Supp. 2d at 84-85.

Damages for extreme pain and suffering are warranted for those individuals who initially
survive the attack but then succumb to their injuries. “When the victim endured extreme pain and
suffering for a period of several hours or less, courts in these [terrorism] cases have rather

uniformly awarded $1 million.” Haim v. Islamic Republic of Iran, 425 F. Supp. 2d 56, 71

(D.D.C. 2006). When the period of the victim’s pain is longer, the award increases. Id. at 72.
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And when the period is particularly brief, courts award less. For instance, where an individual
“survived a terrorist attack for 15 minutes, and was in conscious pain for 10 minutes,” a court in
this district awarded $500,000. See Peterson, 515 F. Supp. 2d at 53.

The special master recommended pain and suffering awards to eight of the nine victims
or their estates. The Court will adjust the special master’s recommendations as described below
to ensure consistency with prior cases and between plaintiffs in this case.’ The special master
recommended pain and suffering awards for four of the five victims killed in the bombings.* But
the record does not support the award of pain and suffering damages to the estates of these
deceased victims because it contains no evidence indicating that they suffered before

succumbing to their injuries. See Oldham v. Korean Air Lines Co., L.td., 127 F.3d 43, 56 (D.C.

Cir. 1997) (in pre-death suffering cases, “the key factual dispute turns on whether the [victims]
were immediately rendered unconscious” (internal quotation marks omitted)); cf. Peterson, 515
F. Supp. 2d at 53 (awarding pain and suffering damages to estates of deceased victims who
initially survived terrorist attack but later died of their injuries). No one testified that any of the
deceased victims survived the blast itself for any period of time, and the evidence indicates that
they likely did not: John Victim Asmith was decapitated, and his head was never found; John
Victim Fsmith was found “not in one piece”; John Victim Hsmith was identifiable only by DNA
evidence; John Victim Ismith was “struck in the head by an iron™; and no evidence indicates the
exact manner of Jane Victim Gsmith’s death. See Report of Special Master John Swanson
Concerning John Victim Asmith [ECF No. 36] 4; Report of Special Master John Swanson

Concerning John Victim Fsmith [ECF No. 42] 5; Report of Special Master John Swanson

* The Court finds the recommended award of $5 million for pain and suffering to John Victim Csmith to be
appropriate and in line with awards to similarly situated plaintiffs in this case and others.

* The special master does not explain why he did not recommend awarding pain-and-suffering damages to
Jane Victim Gsmith, but as with the other deceased victims, an award of pain-and-suffering damages to Jane Victim
Gsmith is appropriate.
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Concerning John Victim Hsmith [ECF No. 37] 4; Report of Special Master John Swanson
Concerning John Victim Ismith [ECF No. 43] (“Ismith Report™) 5; Report of Special Master
John Swanson Concerning Jane Victim Gsmith [ECF No. 40] (“Gsmith Report™) 3-4. The Court
is thus unable to conclude on this record that these victims were ever conscious after the blast or
that they suffered in between the blast and their deaths. Hence, the Court will not award any
damages for pain and suffering to the estates of the deceased victims.

The special master’s report on John Victim Bsmith suggests an award of $4 million in
pain and suffering, based on his extensive injuries. Report of Special Master John Swanson
Concerning John Victim Bsmith [ECF No. 41] (“Bsmith Report™). The Court believes that an
upward adjustment from the special master’s recommendation to the baseline amount is
appropriate for John Victim Bsmith. Where plaintiffs suffer severe physical injuries, such as
compound fractures, serious flesh wounds, and scars from shrapnel, as well as lasting and severe
psychological pain, courts generally award $5 million in pain and suffering. See Valore, 700 F.
Supp. 2d at 84. John Victim Bsmith worked as a security guard at the U.S. Embassy in Dar es
Salaam. Bsmith Report at 3. He only remembers experiencing the blast and then waking up in a
hospital bed later that afternoon. Id. at 3-4. He suffered loss of hearing, cuts from shrapnel,
spinal cord injuries, and impaired vision. [d. at 4, 10. Because of his injuries, he is no longer able
to work. Id. at 5. Because his injuries are comparable to those of other plaintifts receiving a $5
million award—in this and other cases—the Court will award $5 million to John Victim Bsmith.

The special master’s report on John Victim Esmith suggests an award of $6 million in
pain and suffering, based on his extensive injuries. Report of Special Master John Swanson
Concerning John Victim Esmith [ECF No. 39] (“Esmith Report™). The Court believes that a

downward adjustment from the special master’s recommendation to the baseline amount is
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appropriate for John Victim Esmith. John Victim Esmith was employed as a gardener at the U.S.
Embassy in Dar es Salaam at the time of the bombing. Id. at 3. He recalls being taken to the
hospital, but he does not recall the blast itself. Id. He sustained shrapnel wounds to his leg and
face, a severe chest injury, and burns all over his body. Id. at 5. John Victim Esmith ultimately
died of a chest infection eleven years after the bombing, but the record is insufficient to establish
that the injuries sustained during the bombing caused his death. See id. at 5. As with John Victim
Bsmith, the blast caused John Victim Esmith to suffer serious flesh wounds, scars from shrapnel,
and lasting and severe psychological pain. Nothing, though, indicates that his injuries were so
severe as to warrant an upward departure. Because his injuries are comparable to those of other
plaintiffs receiving a $5 million award, the Court will award $5 million to the estate of John
Victim Esmith.

The special master’s report on John Victim Dsmith suggests an award of $5 million in
pain and suffering, based on his injuries. Report of Special Master John Swanson Concerning
John Victim Dsmith [ECF No. 44]. The Court believes that a downward adjustment from the
special master’s recommendation is also appropriate for John Victim Dsmith. John Victim
Dsmith was a security guard at the U.S. Embassy in Dar es Salaam at the time of the bombing.
Id. at 2. When the bombing occurred, he was far enough away that he was not affected by the
blast itself, but he heard the blast and saw people running away from the blast site. Id. at 3. When
trying to get a better vantage point to see what had happened, he climbed up to the first floor of
the building, but a stampede of people forced him to jump into a nearby tree. Id. at 3. The branch
on which he was standing broke, and he suffered injuries from the fall. Id. at 4. Nevertheless, he
proceeded to the bomb site and aided the rescue efforts. Id. As a result of the bombing and its

aftermath, he suffered back and leg injuries, loss of hearing, and vision and respiratory problems.

10
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Id. at 4-5. The record reflects lasting and severe psychological pain for John Victim Dsmith. But
in light of his relatively less severe physical injuries when compared to plaintiffs who were
injured by the bomb blast itself, a downward departure from the baseline is appropriate. For
instance, in Valore, another judge in this district awarded $1.5 million where a plaintiff was
knocked to the ground by a bomb blast, and suffered severe emotional turmoil from helping

survivors. See Valore, 700 F. Supp. 2d at 84-85; see also Peterson II, 515 F. Supp. 2d at 55

(departing downward to $2 million where plaintiff experienced “nerve pain and foot numbness”
as well as “lasting and severe psychological problems” from the attack). John Victim Dsmith
suffered physical injuries during the bombing’s aftermath and during his admirable rescue

efforts, and his injuries are more severe than those of the plaintiff in Valore. Accordingly, the

Court will award $2.5 million to John Victim Dsmith for pain and suffering.
3. Solatium
“In determining the appropriate amount of compensatory damages, the Court may look to
prior decisions awarding damages for pain and suffering, and to those awarding damages for

solatium.” Acosta v. Islamic Republic of Iran, 574 F. Supp. 2d 15, 29 (D.D.C. 2008). Only

immediate family members—parents, siblings, spouses, and children—are entitled to solatium
awards. See Valore, 700 F. Supp. 2d at 79. The commonly accepted framework for solatium
damages in this district is that used in Peterson II, 515 F. Supp. 2d at 52. See Valore, 700 F.
Supp. 2d at 85; Belkin, 667 F. Supp. 2d at 23. According to Peterson II, the appropriate amount
of damages for family members of deceased victims is as follows: $8 million to spouses of
deceased victims, $5 million to parents of deceased victims, and $2.5 million to siblings of
deceased victims. 515 F. Supp. 2d at 52. The appropriate amount of damages for family

members of injured victims is as follows: $4 million to spouses of injured victims, $2.5 million

11

-263 -



Case 1:08-cv-01377-JDB Document 89 Filed 03/28/14 Page 12 of 16

to parents of injured victims, and $1.25 million to siblings of injured victims. Id. Courts in this
district have differed somewhat on the proper amount awarded to children of victims. Compare

Peterson II, 515 F. Supp. 2d at 51 ($2.5 million to child of injured victim), with Davis v. Islamic

Republic of Tran, 882 F. Supp. 2d 7, 14 (D.D.C. 2012) ($1.5 million to child of injured victim).
The Court finds the Peterson II approach to be more appropriate: to the extent such suffering can
be quantified, children who lose parents are likely to suffer as much as parents who lose children.

Although these amounts are guidelines, not rules, see Valore, 700 F. Supp. 2d at 86, the
Court finds the distinctions made by the Valore court to be responsible and reasonable, and
hence it will adopt the same guidelines for determining solatium damages here. In the interests of
fairness and to account for the difficulty in assessing the relative severity of each family
member’s suffering, in this case and in related cases, the Court will not depart from those
guidelines for any individual plaintiff except one: the Court agrees with the special master that
awarding $4 million to John Siblingl Ismith—rather than the $2.5 million typically awarded to
siblings of deceased victims—is appropriate because of the closer-than-normal sibling
relationship he shared with his twin brother, deceased victim John Victim Ismith. See Ismith
Report at 2-4.

The Court finds that the special master has appropriately applied the solatium damages
framework to many of the plaintiffs in this case, and will adopt his recommendations with the
exceptions described below. Other courts in this district have held that it is inappropriate for the
solatium awards of family members to exceed the pain-and-suffering awards of surviving
victims. See Davis, 882 F. Supp. 2d at 15; O’Brien, 853 F. Supp. 2d at 47; Bland, 831 F. Supp.
2d at 157. This Court agrees and will follow that approach here. The special master

recommended a solatium award to Jane Spouse Dsmith that exceeds the pain-and-suffering

12
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award to her husband. Consequently, the Court will reduce her award from $5 million to $2.5
million to match her husband’s pain-and-suffering award.

For the most part, the special master recommended that the family members of those
killed in the bombings receive awards consistent with family members of injured victims. The
Court will therefore adjust those awards to accord with the guidelines in Peterson.” See 515 F.
Supp. 2d at 52. The special master also recommended that Jane Sibling1 Esmith, the sister of the
injured victim John Victim Esmith, receive $2.5 million, but as an injured victim’s sister she is
entitled to a solatium award of $1.25 million. The Court will adjust her award accordingly.

The special master also recommended the award of solatium damages to some injured
victims’ children who were born after the bombings occurred. While the Court acknowledges
that the bombings® terrible impact on the victims and their families continues to this day, in
similar cases courts have found that children born following terrorist attacks are not entitled to

damages under the FSIA. See Davis v. [slamic Republic of Iran, 882 F. Supp. 2d 7, 15 (D.D.C.

2012); Wultz v. Islamic Republic of Iran, 864 F. Supp. 2d 24, 36 (D.D.C. 2012). In holding that

a plaintiff must have been alive at the time of an attack to recover solatium damages, the Davis
court recognized the need to draw lines in order to avoid creating “an expansive and indefinite
scope of liability” under the FSIA—for example, liability to children born fifteen years after an

attack (a real possibility in this drawn-out litigation). 882 F. Supp. 2d at 15. The Court agrees

* Accordingly, the Court will increase the awards to the following plaintiffs: Jane Spouse Asmith, from $4
million to $8 million; John Child1l Asmith, from $2.5 million to $5 million; Jane Child2 Asmith, from $2.5 million
to $5 million; Jane Child3 Asmith, from $2.5 million to $5 million; Jane Spouse Fsmith, from $4 million to $8
million; Jane Child1 Fsmith, from $2.5 million to $5 million; Jane Child2 Fsmith, from $2.5 million to $5 million;
John Child3 Fsmith, from $2.5 million to $5 million; Jane Child4 Fsmith, from $2.5 million to $5 million; John
Child5 Fsmith, from $2.5 million to $5 million; John Child6 Fsmith, from $2.5 million to $5 million; John Child2
Gsmith, from $2.5 million to $5 million; Jane Childl Gsmith, from $2.5 million to $5 million; John Spouse Gsmith,
from $4 million to $8 million; Jane Spouse Hsmith, from $4 million to $8 million; John Childl Hsmith, from $2.5
million to $5 million; John Child2 Hsmith, from $2.5 million to $5 million; Jane Child3 Hsmith, from $2.5 million
to $5 million; John Child4 Hsmith, from $2.5 million to $5 million; Jane Parentl Hsmith, from $2.5 million to $5
million; and John Child1 Ismith, from $2.5 million to $5 million.

13
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with the Davis court’s interpretation of the FSIA and holds that those plaintiffs not alive at the
time of the bombings cannot recover solatium damages.® Hence, the Court dismisses the claims
of the following plaintiffs: Jane Child3 Bsmith (born in 1999), Jane Child5 Bsmith (born in
2001), John Child6 Bsmith (born in 2001), Jane Child5 Csmith (died in 1983), John Child4
Dsmith (born in 2001), and John Child5 Dsmith (born in 2003). See Bsmith Report at 6, 14;
Report of Special Master John Swanson Concerning John Victim Csmith [ECF No. 38] 3; Report
of Special Master John Swanson Concerning John Victim Dsmith [ECF No. 44] 6.

The special master also recommends, based on the evidence, that no damages be awarded
to Jane Spouse Esmith, John Ismith, or Jane Ismith, and the Court adopts those recommendations
because the record does not contain sufficient evidence to support the award of any damages to
those plaintiffs. Esmith Report at 11; Ismith Report at 11.

b. Prejudgment Interest

An award of prejudgment interest at the prime rate is appropriate in this case. See

Oldham, 127 F.3d at 54; Forman v. Korean Air Lines Co., Ltd., 84 F.3d 446, 450-51 (D.C. Cir.

1996). Prejudgment interest is appropriate on the whole award, including pain and suffering and

solatium, with one exception. See Reed v. Islamic Republic of [ran, 845 F. Supp. 2d 204, 214-15

(D.D.C. 2012) (awarding prejudgment interest on the full award). But see Oveissi v. Islamic

Republic of Iran, 768 F. Supp. 2d 16, 30 n.12 (D.D.C. 2011) (declining to award prejudgment

interest on solatium damages). Because the economic loss figures recommended by the special

master have already been adjusted to reflect present discounted value, see District of Columbia v.

Barritacu, 399 A.2d 563, 568-69 (D.C. 1979), the Court will not apply the prejudgment interest
multiplier to the economic loss amounts. See Doe, 943 F. Supp. 2d at 186 (citing Oldham, 127

F.3d at 54); see. e.g., Special Master Report Ex. 1 [ECF No. 36-1] 8. Awards for pain and

® This makes sense because such a plaintiff has not actually lost a parent in the bombing.

14
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suffering and solatium are calculated without reference to the time elapsed since the attacks.
Because plaintiffs were unable to bring their claims immediately after the attacks, they have lost
use of the money to which they were entitled upon incurring their injuries. Denying prejudgment
interest on these damages would allow defendants to profit from the use of the money over the
last fifteen years. Awarding prejudgment interest, on the other hand, reimburses plaintiffs for the
time value of money, treating the awards as if they were awarded promptly and invested by
plaintiffs.

The Court will calculate the applicable interest using the prime rate for each year. The
D.C. Circuit has explained that the prime rate—the rate banks charge for short-term unsecured
loans to creditworthy customers—is the most appropriate measure of prejudgment interest, one
“more appropriate” than more conservative measures such as the Treasury Bill rate, which
represents the return on a risk-free loan. See Forman, 84 F.3d at 450. Although the prime rate,
applied over a period of several years, can be measured in different ways, the D.C. Circuit has
approved an award of prejudgment interest “at the prime rate for each year between the accident
and the entry of judgment.” See id. at 450. Using the prime rate for each year is more precise
than, for example, using the average rate over the entire period. See Doe, 943 F. Supp. 2d at 185

299

(noting that this method is a “substantially more accurate ‘market-based estimate’” of the time
value of money (citing Forman, 84 F. 3d at 451)). Moreover, calculating interest based on the

prime rate for each year is a simple matter.” Using the prime rate for each year results in a

7 To calculate the multiplier, the Court multiplied $1.00 by the prime rate in 1999 (8%) and added that
amount to $1.00, yielding $1.08. Then, the Court took that amount and multiplied it by the prime rate in 2000
(9.23%) and added that amount to $1.08, yielding $1.17968. Continuing this iterative process through 2014 yields a
multiplier of 2.26185.

15
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multiplier of 2.26185 for damages incurred in 1998.* Accordingly, the Court will use this
multiplier to calculate the total award.’
CONCLUSION
The 1998 embassy bombings shattered the lives of all plaintiffs in this case. Reviewing
their personal stories reveals that, even more than fifteen years later, they each still feel the
horrific effects of that awful day. Damages awards cannot fully compensate people whose lives
have been torn apart; instead, they offer only a helping hand. But that is the very least that these
plaintiffs are owed. Hence, it is what Court will facilitate.

A separate Order consistent with these findings has issued on this date.

/s/
JOHN D. BATES
United States District Judge

Dated: March 28, 2014

® The Court calculated the multiplier using the Federal Reserve’s data for the average annual prime rate in
each year between 1998 and 2014. See Bd. of Governors of the Fed. Reserve Sys. Historical Data, available at
http://www federalreserve.gov/releases/h 15/data.htm (last visited March 28, 2014). As of the date of this opinion,
the Federal Reserve has not posted the annual prime rate for 2014, so the Court will conservatively estimate that rate
to be 3.25%, the rate for the previous six years.

® The product of the multiplier and the base damages amount includes both the prejudgment interest and the
base damages amount; in other words, applying the multiplier calculates not the prejudgment interest but the base
damages amount plus the prejudgment interest, or the total damages award.
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

JOSHUA BROOKS, JOYCE BROOKS, DANNY
BROOKS, DANIEL TYLER BROOKS, LARK ADAMS,
DELILAH BROWN, SHEILA TRACY, SHEILA TRACY
FOR THE ESTATE OF JACOB TRACY, DONALD
TRACY, NICHOLE SWEENEY, CHRISTINA
SHERIDAN, MATTHEW BENSON, MELISSA BENSON,
C.B., a minor, B.B., a minor, DANIEL P. BENSON,
CAROL BENSON, DANIEL R. BENSON, DREW
EDWARDS, DONIELLE EDWARDS, SEAN
HARRINGTON, MARGARITA ARISTIZABAL,
MARGARITA ARISTIZABAL FOR THE ESTATE OF
ALFRED H. JAIRALA, J.J., a minor, SEBASTIAN
NIUMAN, TYLER GINAVAN, BELINDA GARCIA,
JENNIFER ROOSE, NATHAN RICHARDS, and ROADY
LANDTISER,

Plaintiffs,
-against-

BANK MARKAZI JOMHOURI ISLAMI IRAN
Mirdamad Boulevard

No. 198

Tehran, Iran

BANK MELLI IRAN
Ferdowsi Avenue
Tehran, Iran

MELLI BANK PLC

98a Kensington High Street
London W8 4SG

United Kingdom

and

NATIONAL IRANIAN OIL COMPANY
Hafez Crossing

Taleghani Avenue

Tehran, Iran

Defendants.
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Plaintiffs, by and through their attorneys, allege the following:

I NATURE OF THE ACTION

1. This is a civil action pursuant to the Foreign Sovereign Immunities Act, 28 U.S.C.
§ 1605A (“FSIA™), for wrongful death, personal injury and related torts, by the estates and families
of United States nationals and/or members of the U.S. armed forces who were killed or injured in
Iraq by agents of the Islamic Republic of Iran (“Iran”) between 2004 and 2011.

2. Iran’s aforementioned agents included the U.S.-designated Foreign Terrorist
Organization (as that term is defined in 8 U.S.C. § 1189) Hezbollah; the Islamic Revolutionary
Guard Corps (“IRGC”), whose subdivision known as the Islamic Revolutionary Guard Corps-
Qods Force (“IRGC-QF”) is a U.S.-designated Specially Designated Global Terrorist (“SDGT™);
and other terrorist agents that included a litany of Iraqi Shi’a terror groups referred to herein
collectively as “Special Groups.”

3. Both before and during the U.S. occupation of Iraq and its subsequent peacekeeping
mission, Iran supported a terror campaign against U.S. troops, civilian personnel and Iraqi
civilians.

4, During the period of 2004 through 2011 (the “relevant period™), Iran was under
stringent international sanctions that limited its access to the U.S. financial system and U.S. export-
controlled technologies, spare parts and raw materials.

5. In order to fund its terror campaign in Iraq and other nefarious activities, Iran
directed its state owned and/or operated banks, including Defendants Bank Markazi Jomhouri
Islami Iran (“Bank Markazi,” “Central Bank of Iran” or “CBI”), Bank Melli Iran, Melli Bank PLC,
and the state owned and operated National Iranian Oil Company (“NIOC™) to conspire with an

assortment of Western financial institutions willing to substantially assist Iran in evading U.S. and
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international economic sanctions, conducting illicit trade-finance transactions and disguising
financial payments to and from U.S. dollar-denominated accounts.

6. As detailed below, the Defendants herein directed millions of U.S. dollars in arms,
equipment and materiel to Hezbollah, the IRGC and the IRGC-QF, which, in turn, trained, armed,
supplied and funded Iran’s terrorist agents in Iraq in carrying out their attacks against Plaintiffs
and their family members.

II. JURISDICTION AND VENUE

7. This Court has jurisdiction over this matter and over the Defendants pursuant to 28
U.S.C. §§ 1330(a), 1330(b), 1331, 1332(a)(2), and the FSIA, 28 U.S.C. § 1605A(a)(2), which
create subject-matter and personal jurisdiction for civil actions for wrongful death and personal
injury against “foreign states” that have been designated as State Sponsors of Terrorism and their
officials, employees and agents.

8. The United States officially designated Iran a State Sponsor of Terrorism on
January 19, 1984, pursuant to § 6(j) of the Export Administration Act, § 40 of the Arms Export
Control Act, and § 620A of the Foreign Assistance Act.

9. Venue is proper in this district pursuant to 28 U.S.C. § 1391(f).

! 28 U.S.C. § 1603(b) defines “foreign state” to include “a political subdivision of a foreign state or an agency

or instrumentality of a foreign state.” The statute defines an “agency or instrumentality” as any entity (1) which is a
separate legal person, corporate or otherwise, and (2) which is an organ of the foreign state or political subdivision
thereof, or a majority of whose shares or other ownership interest is owned by the foreign state or political subdivision
thereof, and (3) which is neither a citizen of a State of the United States as defined in section 1332(c) and (¢), nor
created under the laws of any third country.
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III. FACTUAL ALLEGATIONS

A. DEFENDANTS

1. BANK MARKAZI JOMHOURI ISLAMI IRAN

10. Bank Markazi Jomhouri Islami Iran is the central bank of Iran. The Central Bank
of Iran was established in 1960, and, according to its website, CBI is responsible for the design
and implementation of Iran’s monetary and credit policies.>

11. CBI is headquartered at Mirdamad Boulevard, No. 198, Tehran, Iran.

12.  CBI has provided millions of dollars to terrorist organizations via other Iranian-
owned and controlled banks. For example, in a press release issued by the U.S. Treasury
Department in 2007 regarding the designation of the Iranian-owned Bank Saderat as an SDGT,
the U.S. Government noted that:

Bank Saderat, which has approximately 3200 branch offices, has
been used by the Government of Iran to channel funds to terrorist
organizations, including Hezbollah and EU-designated terrorist
groups Hamas, PFLP-GC, and Palestinian Islamic Jihad. For
example, from 2001 to 2006, Bank Saderat transferred $50 million
Jfrom the Central Bank of Iran through its subsidiary in London to
its branch in Beirut for the benefit of Hezbollah fronts in Lebanon
that support acts of violence. (Emphasis added.)

13.  According to the United States’ Financial Crimes Enforcement Network
(“FinCEN"):

The Central Bank of Iran, which regulates Iranian banks, has
assisted designated Iranian banks by transferring billions of dollars
to these banks in 2011. In mid-2011, the CBI transferred several
billion dollars to designated banks, including Saderat, Mellat, EDBI
and Melli, through a variety of payment schemes. In making these
transfers, the CBI attempted to evade sanctions by minimizing the
direct involvement of large international banks with both CBI and
designated Iranian banks.

http://www.cbi.ir/page/Generallnformation.aspx.
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14. CBI is an alter-ego and instrumentality of the [ranian government and its Supreme
Leader, and it has routinely used Iranian banks like the other Defendant Iranian banks as conduits
for terror financing and weapons proliferation on behalf of the Iranian regime.

2. BANK MELLI AND MELLI BANK PLC

15. Bank Melli Iran, one of the largest banks in Iran, was established in 1927 by order
of the Iranian Parliament.

16. Following the Iranian Revolution in 1979, all banks in Iran were nationalized, and,
as discussed below, even now most are effectively controlled by the Iranian regime.

17. Bank Melli Iran is headquartered at Ferdowsi Avenue, Tehran, Iran.

18. Bank Melli Iran maintains a branch office in Germany, located at Holzbriicke 2,
20459 Hamburg, Germany.

19. Bank Melli Iran is an “agency or instrumentality” of the government of Iran as
defined by 28 U.S.C. § 1603(b).

20. As discussed in detail below, Bank Melli Iran is dominated and controlled by Iran
to such an extent that it rightfully can be considered an organ of the state as defined by 28 U.S.C.
§ 1603(b)(2).

21. Melli Bank Plc in London was established in January 2002 as a wholly-owned
subsidiary of Bank Melli.

22, Melli Bank Plc is headquartered at 98a Kensington High Street, London, W8 4SG,
United Kingdom.

23. The Chairman of Bank Melli Iran serves as the Chairman of the Board of Directors
of Melli Bank Plc.

24.  Bank Melli Iran appoints all members of the Board of Directors of Melli Bank Plec.
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25. Melli Bank Plc is dominated and controlled by Iran to such an extent that it
rightfully can be considered an organ of the state as defined by 28 U.S.C. § 1603(b)(2).

26. According to the U.S. government, between 2004 and 2011, Bank Melli Iran and
Melli Bank Plc in London transferred approximately $100 million USD to the IRGC-QF, which
trained, armed and funded terrorist groups that targeted, killed and maimed American and Iraqi
forces and civilians.

27.  In October 2007 and throughout the remainder of the relevant period, Bank Melli
Iran and Melli Bank Plc were each designated as a Specially Designated National (“SDN™)
pursuant to Executive Order (“E.O.”) 13382, and included on the Office of Foreign Assets
Control’s SDN list.> The U.S. Treasury Department press release announcing the designations
stated:

Bank Melli also provides banking services to the [Iranian Revolutionary
Guard Corps] and the Qods Force. Entities owned or controlled by the IRGC
or the Qods Force use Bank Melli for a variety of financial services. From
2002 to 2006, Bank Melli was used to send at least $100 million to the Qods
Force. When handling financial transactions on behalf of the IRGC, Bank
Melli has employed deceptive banking practices to obscure its involvement
from the international banking system. For example, Bank Melli has
requested that its name be removed from financial transactions.

28. A State Department diplomatic cable from March 2008 noted that:

Bank Melli and the Central Bank of Iran also provide crucial banking
services to the Qods Force, the IRGC’s terrorist supporting arm that was
headed by UNSCR 1747 designee Commander Ghassem Soleimani.
Soleimani’s Qods Force leads Iranian support for the Taliban, Hezbollah,
Hamas and the Palestinian Islamic Jihad. Entities owned or controlled by
the IRGC or the Qods Force use Bank Melli for a variety of financial
services.

3 “The Office of Foreign Assets Control (“OFAC”) of the U.S. Department of the Treasury administers and
enforces economic and trade sanctions based on US foreign policy and national security goals against targeted foreign
countries and regimes, terrorists, international narcotics traffickers, those engaged in activities related to the
proliferation of weapons of mass destruction, and other threats to the national security, foreign policy or economy of
the United States.” https://www.treasury.gov/about/organizational-structure/offices/Pages/Office-of-Foreign-Assets-
Control.aspx
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29. In addition, during the relevant time period, Bank Melli Iran financed evasions of
U.S. sanctions on behalf of the Iranian-owned airline and SDGT, Mahan Airlines (“Mahan Air™)
and Iran’s Ministry of Defense and Armed Forces Logistics.

30. For example, Bank Melli issued a Letter of Credit to Mahan Air in August 2004 to
help Mahan Air illegally acquire aircraft engines subject to the U.S. embargo.

31. Bank Melli’s financial support and assistance to Mahan Air is particularly
significant because on October 12, 2011, the United States designated Mahan Air as an SDGT for
“providing financial, material and technological support to the Islamic Revolutionary Guard
Corps-Qods Force (IRGC-QF). Based in Tehran, Mahan Airlines provides transportation, funds
transfers and personnel travel services to the IRGC-QF.”

32. The Treasury Department explained Mahan Air’s direct involvement with terrorist
operations, personnel movements and logistics on the IRGC-QF’s behalf:

Mahan Air [has] facilitated the covert travel of suspected IRGC-QF officers
into and out of Iraq by bypassing normal security procedures and not
including information on flight manifests to eliminate records of the IRGC-
QF travel.

Mahan Air crews have facilitated IRGC-QF arms shipments. Funds were
also transferred via Mahan Air for the procurement of controlled goods by
the IRGC-QF.

In addition to the reasons for which Mahan Air is being designated today,
Mahan Air also provides transportation services to Hezbollah, a Lebanon-
based designated Foreign Terrorist Organization. Mahan Air has
transported personnel, weapons and goods on behalf of Hezbollah and
omitted from Mahan Air cargo manifests secret weapons shipments bound
for Hezbollah.

33. Mahan Air was also later identified as the conduit to Iran of thousands of radio

frequency modules recovered by Coalition Forces in Iraq from Improvised Explosive Devices
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(“IEDs”) and Explosively Formed Penetrators (“EFPs”) that were used to target U.S. and Coalition
Forces.

34.  In mid-2007, Bank Melli Iran’s branch in Hamburg transferred funds on behalf of
Iran’s Defense Industries Organization (“DIO”).

35. DIO is an Iranian government-owned defense manufacturer whose name, logo
and/or product tracking information was stamped on munitions found in weapons caches that were
seized from the Special Groups in Iraq, including large quantities of weapons produced by DIO in
2006 and 2007 (i.e., 107 millimeter artillery rockets, as well as rounds and fuses for 60 millimeter
and 81 millimeter mortars).

3. NATIONAL IRANIAN OIL COMPANY

36. The National Iranian Oil Company, owned and overseen by the Government of Iran
through its Ministry of Petroleum, is responsible for the exploration, production, refining and
export of oil and petroleum products in Iran.

37. NIOC is headquartered at Hafez Crossing, Taleghani Avenue, Tehran, Iran.

38.  NIOC is an “agency or instrumentality” of the Government of Iran as defined by
28 U.S.C. § 1603(Db).

39. In 2008, the Treasury Department identified NIOC (and other Iranian agencies) as
“centrally involved in the sale of Iranian oil, as entities that are owned or controlled by the
[Government of Iran].”

40. Pursuant to E.O. 13382, the U.S. Government designated NIOC as an SDN.

41. The U.S. Government has identified NIOC as an agent or affiliate of the IRGC.

42. In September 2012, the U.S. Treasury Department handed its report to Congress
regarding its determination that NIOC is an agent or affiliate of the IRGC. The report provided

that:
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47.  NIOC used its oil and natural gas revenues to launder money for the IRGC, often
using Defendant CBI for this purpose.

48.  In 2009, the Combatting Terrorism Center at West Point published a report on the
role of NIOC, particularly in the Maysan province in Iraq (situated along the southeast border
between Iran and Iraq), and its role in studying U.S. troop movements:

The establishment of a new U.S. and Iraqi [Forward Operating Base] on the
Iranian border has resulted in three waves of attacks in an area that was
formerly devoid of incidents .... The incident occurred in the same district
as the February 2007 EFP attack on a British aircraft at a Buzurgan dirt
airstrip, itself a reaction by Special Groups to UK long-range patrolling of
the Iranian border. This part of the border is increasingly the scene of U.S.
and Iranian countermoves to support their proxies and patrol the frontier;
Iranian intelligence gathering takes place using National Iranian Oil
Company helicopters and border guards, while U.S.-Iraqi helicopter-borne
joint patrols provide moral and material support to isolated Iraqi border
posts and local communities.

49. Thus, NIOC served a critical function in funding and supporting the IRGC’s
activities.

50.  NIOC also obtained letters of credit from western banks to provide financing and
credit to the IRGC.6

B. IRAN’S LONG HISTORY OF SUPPORTING AND FINANCING
TERRORISM

S1. Since the Iranian Revolution in 1979, Iran has been a principal source of extremism
and terrorism throughout the Middle East and the rest of the world, responsible for bombings,

kidnappings and assassinations across the globe.

6 The Superseding Indictment filed in U.S. v. Zarrab (filed in the S.D.N.Y (1:15-cr-00867)) demonstrates that,
as late as 2013, NIOC continued to illegally launder U.S. dollars through U.S. financial institutions.
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52. As noted above, the United States designated Iran a State Sponsor of Terrorism on
January 19, 1984. That designation has remained in force throughout the relevant period to this
action.

53. Iran has had a long, deep, strategic partnership with the Lebanese-based Foreign
Terrorist Organization (“FTO”) Hezbollah, which historically has served as Iran’s proxy and
agent, enabling Iran to project extremist violence and terror throughout the Middle East and around
the globe.

54. For more than 30 years, Iran, through the IRGC, has funded, trained and equipped
Hezbollah.

55. The IRGC-QF’s “Department 2000 manages Iran’s relationship with Hezbollah,
which includes the flow of some of Iran’s most sophisticated weapons systems, including military
grade EFPs, anti-tank guided missiles, RKG-3 armor penetrating anti-tank grenades and various
rockets, such as the Fajr-5.

56.  Since the 2003 U.S. overthrow of Saddam Hussein’s regime in Iraq, Iran has
assiduously worked to expand its influence in Iraq and throughout the region in a variety of ways,
including by fomenting violence and terrorism when such activities have served its ambitions.

C. IRAN ORCHESTRATED A TERROR CAMPAIGN IN IRAQ

57. Sometime after the 2003 U.S. invasion of Iraq, Hezbollah created “Unit 3800,” an
entity dedicated to supporting Iraqi Shi’a terrorist groups targeting Multi National Forces in Iraq
(“MNF-I”).

58. Unit 3800 was established by Hezbollah leader Hassan Nasrallah at [ran’s request.

59. Unit 3800 has trained and advised various Shi’a militias in Iraq, later termed the

Special Groups.
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Annex 56

Holladay, et al. v. Iran et al., U.S. District Court for the District of Columbia, Amended
Complaint, 14 September 2017, Case No. 1:17-¢v-00915

Excerpts: p. 1, pp. 13-16 & pp. 30-38
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