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40.

41.

argues, the circumstances underlying the Second Proposal are “beyond any reasonable

doubt.”!

International Custom. In Spain’s view, Articles 14 and 57 of the ICSID Convention cannot

be interpreted in isolation from other international conventions or international arbitration

practice;?

and the word “manifestly” in Article 57 does not justify a departure from
international custom.?? Such international custom demands the disqualification of an
arbitrator when there is “any reasonable doubt” about his/her lack of moral character,
impartiality or independence.?* Moreover, Spain adds, misrepresentations are absolutely
prohibited in the context of international arbitration, as shown by the doctrine of “clean
hands” which sanctions parties conduct in that regard. It follows, the Respondent argues,

that “conscious or reckless misrepresentations and misleading statements” must lead to

removal of a tribunal from office.2¢

General Principles of Law. Finally, Spain contends that under general principles of

international law “any slight doubt” about an adjudicator’s lack of high moral character,
independence or impartiality is ground for disqualification;*’ bias can be inferred, and there
is no need for strict evidence.”® This said, Spain argues, in this case the Tribunal’s

“misrepresentations and misleading statements” are “blatantly evident.”*

2l Resp.
22 Resp.
2 Resp.

24 Resp.
1L, 9§ 71.

25 Resp.
26 Resp.
27 Resp.
28 Resp.
2 Resp.

Second Proposal,  37.
Second Proposal, 9 47.
Second Proposal, 9 50.
Second Proposal, 9 49. See also, id., § 53 (referring to “justifiable and reasonable doubt”); Resp. Comments

Second Proposal, § 54. See also, Resp. Comments II, § 99.
Second Proposal, 9 56. See also, Resp. Comments I, § 104.
Second Proposal, 9 58.

Second Proposal, q 60.

Second Proposal, q 60.
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89/2012 Sb.

ACT

of 3 February 2012
the Civil Code

the Parliament has adopted the following Act of the Czech Republic:

BOOK ONE

GENERAL PROVISIONS

TITLE |
SCOPE OF REGULATION AND ITS BASIC PRINCIPLES
Chapter 1
Private law

Section 1 [Recodification]

(1) The provisions of the legal order governing the mutual rights and duties of persons together constitute private law.
The application of private law is independent of the application of public law.

(2) Unless expressly prohibited by a statute, persons can stipulate rights and duties by way of exclusion from a
statute; stipulations contrary to good morals, public order or the law concerning the status of persons, including the right to
protection of personality rights, are prohibited.

Section 2 [Recodification]

(1) Each provision of private law may be interpreted only in accordance with the Charter of Fundamental Rights and
Freedoms and the constitutional order in general, the principles underlying this Act, and considering at all times the values that it
protects. Should the interpretation of a provision diverge from this imperative solely on the basis of its wording, the imperative
prevails.

(2) Statutory provisions may not be given a meaning other than that which follows from the actual sense of the words
in their mutual context and from the evident intention of the legislature; however, no one may invoke the wording of a legal
regulation contrary to its sense.

(3) The interpretation and application of a legal regulation must not be contrary to good morals and must not lead to
cruelty or inconsiderate behaviour offensive to ordinary human feelings.

Section 3 [Recoadification]

(1) Private law protects the dignity and freedom of an individual and his natural right to pursue his own happiness and
the happiness of his family or people close to him in a way that does not unreasonably harm others.

(2) Private law primarily relies on the following principles:
a) everyone has the right to protect his life and health, as well as freedom, honour, dignity and privacy,
b) family, parenthood and marriage enjoy special statutory protection,

c) no one may sustain unjustified harm due to insufficient age, mental capacity or dependency; however, no one may
unreasonably benefit from his own inability to the detriment of others,

d) a promise is binding and contracts are to be executed,

e) right of ownership is protected by statutes, and only a statute can prescribe how the right of ownership is created and
extinguished, and

f) no one may be denied what he is rightfully entitled to.
(3) Private law also stems from other generally recognised principles of justice and law.
Section 4 [Recodification]

(1) Every person having legal capacity is presumed to have the intellect of an average individual and the ability to use
it with ordinary care and caution, and anybody can reasonably expect every such person to act in that way in legal transactions.
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(2) Where the legal order makes a specific consequence dependent on one’s knowledge, it means knowledge
reasonably acquired by a person knowledgeable of the case having considered the circumstances which must have been
obvious to him in his capacity. This applies by analogy if the legal order connects a certain consequence with the existence of a
doubt.

Section 5 [Recodification]

(1) A person who offers professional performance as a member of an occupation or profession, whether publicly or in
dealings with another person, demonstrates his ability to act with the knowledge and care associated with his occupation or
profession. If the person fails to act with such professional care, he bears the consequences.

(2) The nature or validity of a juridical act may not be challenged against the will of the person affected only because
the person who made the act was not duly authorised or was prohibited to do so.

Section 6 [Recodification]
(1) Everyone is obliged to act fairly in legal transactions.

(2) No one may benefit from acting unfairly or unlawfully. Furthermore, no one may benefit from an unlawful situation
which the person caused or over which he has control.

Section 7 [Recodification]
A person who acted in a certain way is presumed to have acted fairly and in good faith.

Section 8 [Recodification]
Evident abuse of a right does not enjoy legal protection.

Chapter 2
Application of the rules of civil law

Section 9 [Recodification]

(1) The Civil Code governs the personal status of persons.

(2) Private rights and duties of a personal and proprietary nature are governed by the Civil Code to the extent that
they are not governed by other legal regulations. Usages may be considered where invoked by a statute.

Section 10 [Recodification]

(1) Where a legal case cannot be decided on the basis of an express provision, it is assessed under the provisions
concerning the legal case which is, in terms of its content and purpose, the closest possible to the case under consideration.

(2) In the absence of such a provision, the legal case is to be assessed under the principles of fairness and the
principles underlying this Act in order to arrive at a good arrangement of rights and duties, having regard to the practice of
private life and taking into account the state of legal opinion and established decision-making practice.

Section 11 [Recodification]

General provisions concerning the creation, change and extinction of rights and duties arising from obligations under
Book Four of this Act apply, with the necessary maodifications, to the creation, change and extinction of other private rights and
duties.

Chapter 3
Protection of private rights

Section 12 [Recodification]

Anyone who feels that his rights have been prejudiced may claim the protection of a body executing public authority
(hereinafter a “public body”). Unless otherwise provided by a statute, the public body is a court.

Section 13 [Recodification]
Anyone seeking legal protection may reasonably expect that his legal case will be decided similarly to another legal
case that has already been decided and that coincides in essential aspects with his legal case; where the legal case has been
decided differently, anyone seeking legal protection has the right to a persuasive explanation of the reasons for such a variance.

Section 14 [Recodification]

Self-help
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(1) Anyone may, in a reasonable manner, help himself to his rights, if such rights are endangered and it is evident that
public authority action would come too late.

(2) Where an unlawful interference with one’s right is imminent, anyone so threatened may use effort and resources
that a person in his position and under the given circumstances must consider appropriate to avert such encroachment.
However, if self-help is only aimed at securing a right that would otherwise be frustrated, the person exercising self-help must,
without undue delay, contact the competent public body.

TITLE Il

PERSONS

Chapter 1
General provisions
Section 15 [Recodification]
(1) Legal personality is the capacity to have rights and duties within the legal order.

(2) Legal capacity is the capacity to acquire rights and assume duties for oneself by making juridical acts (to make
juridical acts).

Section 16 [Recodification]
No one may surrender his legal personality and legal capacity, neither in full, nor in part; doing so is disregarded.
Section 17

(1) Only persons may have and exercise their rights. Duties may only be imposed upon and their performance
enforced in relation to persons.

(2) If anyone creates a right or imposes a duty upon something other than a person, such a right or duty is attributed
to the person to whom it belongs according to the legal nature of the case.

Section 18

There are either natural, or legal persons.

Section 19 [Recodification]

(1) Every individual has innate natural rights knowable by the very reason and feelings, and therefore is considered to
be a person. A statute only provides for the limits of application and the manner of protection of the natural rights of an
individual.

(2) Natural rights associated with the personality of an individual may not be alienated and may not be waived; should
this occur, it is disregarded. The limitation of these rights to the extent contrary to a statute, good morals or public order is also
disregarded.

Section 20 [Recodification]

(1) A legal person is an organised body whose legal personality is provided or recognised by a statute. A legal person
may, without regard to its objects of activities, have rights and duties consistent with its legal nature.

(2) Legal persons governed by public law are subject to statutes under which they have been established; the
provisions of this Act only apply if they are consistent with the legal nature of these persons.

Section 21 [Recodification]

Within private law, the State is considered to be a legal person. Another legal regulation provides for the manner in
which the State makes juridical acts.

Section 22 [Recodification]

(1) A close person is a relative in the direct line, sibling and spouse or a partner under another statute governing
registered partnership (hereinafter a “partner”); other persons in a familial or similar relationship shall, with regard to each other,
be considered to be close persons if the harm suffered by one of them is perceived as his own harm by the other. Persons
related by affinity and persons permanently living together are also presumed to be close persons.

(2) If a statute provides specific conditions or limitations for the protection of third persons regarding the transfer or
encumbrance of property or the relinquishment of property to another for his use between close persons, these conditions and
limitations shall also apply to similar juridical acts between a legal person and a member of its governing body or a person
exercising substantial influence over the legal person as its member or based on an agreement or another fact.
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Chapter 2

Natural persons
Division 1
General provisions
Section 23
An individual has legal personality from birth to death.
Section 24
Every individual is responsible for his own actions, if he is able to assess and control them. A person who induces
upon himself a self-inflicted condition which would otherwise preclude the responsibility for his actions is responsible for the
actions taken under this condition.

Section 25

A conceived child is considered to be already born if it suits the child’s interests. A child is presumed to have been
born alive. However, if the child is not born alive, he is considered never to have existed.

Section 26
Proof of death

(1) The death of an individual is proved by a public instrument issued after examining the dead body in a manner
prescribed.

(2) Where a dead body cannot be examined in the manner prescribed, a court shall, even of its own motion, declare
the individual dead if the individual was involved in such an event that his death, given the circumstances, seems certain. In its
decision, the court shall specify the date established as the date of death.

Section 27

If a legal consequence is dependent on an individual surviving another individual, and it is not certain which of them
died first, they are all presumed to have died at the same time.

Section 28
(1) If it is not known where an individual died, he is presumed to have died where his body was found.

(2) The place where an individual declared dead last dwelled when he was alive is conclusively presumed to be the
place where he died.

Section 29 [Recodification]
Sex change

(1) Sex change of an individual takes place by surgery while simultaneously disabling the reproductive function and
transforming the genitalia. The date of the sex change is presumed to be the date indicated in the certificate issued by the
health care provider.

(2) Sex change does not affect the personal status of an individual or his personal and property situation; however,
marriage or registered partnership terminate. The rights and duties of a man and woman whose marriage terminated to their
common child and their property rights and duties at the period following the termination of marriage are governed, by analogy,
by the provisions on the rights and duties of divorced spouses to their common child and on their property rights and duties at
the period following the divorce; a court shall decide, even of its own motion, on the care each of the parents will take of their
common child thereafter.

Section 30 [Recodification]
Age of majority
(1) An individual acquires full legal capacity upon reaching the age of majority. The age of majority is reached upon

reaching eighteen years of age.

(2) Before reaching the age of majority, full legal capacity is acquired by being granted legal capacity or by entering
into marriage. Legal capacity acquired by entering into marriage is not terminated upon termination or invalidation of marriage.

Minors
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Section 31 [Recodification]

Any minor who has not yet acquired full legal capacity is presumed to be capable of making juridical acts which are,
as to their nature, appropriate to the intellectual and volitional maturity of the minors of his age.

Section 32 [Recodification]

(1) Where, in accordance with the usages of private life, a legal representative has granted a minor who has not yet
acquired full legal capacity his consent to make a particular juridical act or achieve a specific purpose, the minor is capable of
making juridical acts within the consent so granted, unless specifically prohibited by a statute; the consent may be subsequently
limited or withdrawn.

(2) Where there are multiple legal representatives, it is sufficient if at least one of them expresses his will towards a
third person. However, if there are multiple representatives performing acts towards another person together and these acts are
contradictory, their expressions of will are disregarded.

Section 33 [Recodification]

(1) If the legal representative of a minor who has not yet acquired full legal capacity grants his consent to the
independent operation of a business enterprise or another similar gainful activity, the minor becomes capable of making acts
related to this activity. The validity of the consent is subject to the leave of a court.

(2) The leave of a court substitutes the condition of a certain age, if required to perform a gainful activity by another
legal regulation.

(3) The legal representative may withdraw his consent only with the leave of a court.
Section 34
Dependent work of minors under the age of fifteen years or minors who have not completed compulsory education is
prohibited. These minors may perform only artistic, cultural, advertising or sporting activities under the conditions laid down in
another legal regulation.

Section 35 [Recodification]

(1) A minor who has reached the age of fifteen years and completed compulsory education may undertake to perform
dependent work under another legal regulation.

(2) The legal representative of a minor who has not reached the age of sixteen years may terminate the minor's
employment or a job contract creating a similar obligation between an employee and the employer if it is necessary in the
interests of upbringing, development or health of the minor, in the manner provided by another legal regulation.

Section 36

Notwithstanding the content of other provisions, a minor who has not acquired full legal capacity shall in no case have
the capacity to act independently in the matters in which his legal representative would need the leave of a court.

Section 37 [Recodification]

Granting legal capacity
(1) If a minor without full legal capacity applies to a court to be awarded legal capacity, the court shall grant the
application if the minor has reached the age of sixteen years, if his ability to provide for his maintenance and take care of his
matters has been proved, and if the legal representative of the minor consents to such an application. In other cases the court

shall grant the application if it is in the interest of the minor for serious reasons.

(2) Under the conditions set out in Subsection (1), the court shall also grant legal capacity to a minor on the
application of his legal representative if the minor consents to the application.

Division 2
Subsidiary measures in the case of disrupted capacity of an adult to make juridical acts
Declaration in anticipation of incapacity
Section 38 [Recodification]

In anticipation of one’s own lack of capacity to make juridical acts, an individual may express the will to have his
matters managed in a certain way or by a certain person, or to have a specific person become his guardian.

Section 39 [Recodification]
(1) Unless the declaration has the form of a public instrument, it must be made by a private instrument dated and

acknowledged by two witnesses; in the acknowledgement, the witness shall provide his personal information which allows the
witness to be identified.
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(2) Only persons without any interest in the declaration and its contents who are not blind, deaf, mute or ignorant of
the language in which the declaration is made may become witnesses. Witnesses must sign the declaration and be able to
confirm the ability of the declarant to perform acts and the content of his declaration.

(3) Where the content of the declaration made by a public instrument determines who is to become the guardian, the
person who wrote the public instrument shall record information about the identity of the person who made the declaration, the
person who is selected to act as the guardian and the person who wrote the public instrument in a non-public list maintained
under another statute.

Section 40 [Recodification]

(1) Where the declaration is made by a blind person or a person who cannot or is not able to read or write, the
declaration must be read aloud to the person by a witness who did not write the declaration. A blind person or a person who
cannot or is not able to read or write shall confirm before witnesses that the instrument contains his true will.

(2) Where a declaration is made by a person with a sensory disability who cannot read or write, the contents of the
instrument must be interpreted to the person in the way of communication of his choosing and by a witness who did not write
the declaration; all witnesses must have command of the way of communication which is used to interpret the content of the
instrument. The declarant shall acknowledge before witnesses in the way of communication of his choosing that the instrument
contains his true will.

Section 41 [Recodification]
(1) Express withdrawal of the declaration requires the expression of will made in the form prescribed in Section 39(1).
(2) If the instrument containing the declaration is destroyed by the declarant, it has the effect of revocation.

Section 42 [Recodification]

Where the declaration concerns matters other than selecting a person to act as a guardian and its effectiveness is
conditional, the fulfilment of the condition is decided by a court.

Section 43 [Recodification]

If the circumstances evidently change in such a substantial way that, under such circumstances, the declarant would
not have made the declaration or would have made a declaration with different contents, a court shall amend or cancel the
declaration if the declarant were otherwise under a threat of serious harm. Before making any decision, the court shall make the
necessary effort to obtain the opinion of the individual whose declaration is subject to the court’s decision, also using the way of
communication of the individual’s choosing.

Section 44 [Recodification]

If the declaration or its revocation is invalid, the court shall take it into account, unless there is cause to doubt the will
of the declarant.

Assistance in decision-making
Section 45 [Recodification]

If an individual needs assistance in decision-making due to complications resulting from his mental disorder, even
where his legal capacity has not been limited, he and the assisting person may agree on the provision of assistance; there may
be multiple assisting persons.

Section 46 [Recodification]

(1) By concluding a contract for assistance, the assisting person undertakes, subject to the consent of the person
receiving assistance, to be present at his legal proceedings, provide him with the necessary information and communications
and assist him by giving advice.

(2) The contract becomes effective on the date on which it is approved by a court. Unless the contract has been
executed in writing, the parties are required to express their will to execute the contract before a court. If the interests of the
assisting person are contrary to the interests of the person receiving assistance, the court shall not approve the contract.

Section 47 [Recodification]

(1) The assisting person must not jeopardise the interests of the person receiving assistance by exerting improper
influence or unjustly enrich himself at the expense of the person receiving assistance.

(2) In carrying out his duties, the assisting person shall proceed in accordance with the decisions of the person
receiving assistance. If the person receiving assistance makes a juridical act in writing, the assisting person may affix his
signature, indicating his position and, where applicable, the support provided to the person receiving assistance; the assisting
person may also invoke the invalidity of the juridical act made by the person receiving assistance.

Section 48 [Recodification]
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Bertout c. Saffran 2019 QCCS 4367

COUR SUPERIEURE

CANADA ,
PROVINCE DE QUEBEC
DISTRICT DE MONTREAL

N°: 500-17-088938-157

DATE : Le 22 octobre 2019

SOUS LA PRESIDENCE DE L’HONORABLE LUKASZ GRANOSIK, j.c.s.

NOEL-ALEXANDRE BERTOUT

et

NOEL-ALEXANDRE BERTOUT PHARMACIEN INC.
Demandeurs

C.

IRVING SAFFRAN
Défendeur

JUGEMENT
(responsabilité contractuelle)

[1] Des pratiques commerciales douteuses, voire illégales, sont a la source de ce
litige qui oppose l'acheteur et le vendeur d’'une pharmacie. Ce dernier vendait a une
partie importante de sa clientéle, qui payait comptant, des médicaments a rabais et
'abandon de cette pratique par I'acheteur a eu pour effet de plomber les ventes au
point de rendre I'exploitation de la pharmacie impraticable.
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[2] Tous reconnaissent que vendre des meédicaments en dega du prix fixé et
uniquement pour de l'argent comptant constitue de la fraude, une infraction a la
réglementation applicable ou les deux a la fois. Tous concédent également qu’en dépit
de ce constat, cette pratique n’est pas exceptionnelle dans I'industrie et qu’elle a un
impact sur le chiffre d’affaires d’'une pharmacie puisque la clientéle, faut-il s’en étonner,
recherche toujours le meilleur prix. Or, en l'instance, 'acheteur qui a cessé cette fagon
de faire connait une baisse considérable du chiffre d’affaires du commerce dont il s’est
porté acquéreur et en tient responsable le vendeur, qui lui aurait caché ses pratiques.

[3] Bref, alors que l'acheteur insiste sur l'obligation de renseignement a laquelle
serait tenu le vendeur, ce dernier réplique que c’est plutdt I'acheteur qui avait le devoir
de se renseigner adéquatement quant a I'étendue de la pratique en cause, car il en
connaissait I'existence.

CONTEXTE

[4] Noél-Alexandre Bertout est pharmacien. Apres avoir travaillé quelques années
au sein de lindustrie du médicament, il souhaite se lancer en affaires et devenir
propriétaire d’'une pharmacie. En 2013, il en achéte une située sur le boulevard Décarie
a Montréal, sous la banniere Uniprix. Il se présente immédiatement a ses voisins
pharmaciens, dont Irving Saffran, qui exploite depuis 1964 la pharmacie fondée par son
pére dans les années 40 sur la rue Sherbrooke.

[5] Aprés avoir acheté sa premiére entreprise, Bertout' cherche & en acquérir une
seconde. En faisant de la prospection commerciale, il est aiguillé vers Saffran, qu’il
connait déja a la faveur de la visite de courtoisie rendue quelques semaines
auparavant. Ce dernier ne veut pas nécessairement vendre son entreprise mais il est
agé de 73 ans et son épouse, Esther, verrait d’'un bon ceil qu’il prenne sa retraite.

[6] Bien que n’occupant qu’un tout petit local, la pharmacie de Saffran a un chiffre
d’affaires enviable car elle prépare, a I'époque, environ 80 000 prescriptions par an. Sa
clientéle est constituée pour moitié de patients en résidences pour personnes agees et
dans une proportion importante, par des patients issus de la communauté d’immigrants
russes et de la communauté autochtone de Kahnawake. Peu de clients habitent le

' Lutilisation des seuls noms de famille dans le présent jugement a pour but d’alléger le texte et il ne

faut pas y voir un manque de courtoisie a I'égard des personnes concernées.
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quartier et, au plus fort de ses activités, Saffran emploie jusqu’a quatre livreurs a temps
partiel.

[7] Saffran doit son succés auprés des résidences pour personnes agées a
I'utilisation des piluliers, alors qu’il aurait été parmi les premiers pharmaciens a offrir ce
systeme de distribution des médicaments dans les années 90. Lorsque ce proceédé est
devenu courant dans lindustrie, Saffran a su garder cette clientéle en s’associant
étroitement avec des médecins qu’il a présentés a ces clients et qui ont commencé a la
desservir, faisant donc le pont avec la pharmacie de Saffran.

[8] Cependant, Saffran pratique la vente a rabais au comptant en faveur de certains
clients dont le nombre se situe entre 20 et 25 % des prescriptions préparées. |l
encaisse ainsi des montants inférieurs a ceux qui sont facturés officiellement. Ces
rabais sont octroyés a la caisse par 'employée de Saffran, selon les instructions de ce
dernier.

[9] Ce procédé est iIIégaIz. La preuve indique qu'au Québec, le prix des
médicaments est fixe et que les pharmaciens ne peuvent le modifier a la baisse. Ces
derniers sont rémunérés uniquement par les honoraires professionnels qui sont ajoutés
au prix du médicament. Lorsqu’il s’agit de médicaments couverts par l'assurance
maladie étatique, ces honoraires sont prédéterminés, mais étonnamment, quand il
s’agit d’assurance privée, les pharmaciens auraient une marge de manceuvre tant au
niveau du prix du médicament qu'au niveau des honoraires professionnels qu’ils
peuvent majorer. Méme si elle a pour effet de soustraire des patients bénéficiant d’'une
assurance privée des sommes considérables®, cette facon de faire serait tout a fait
Iégale dans la mesure ou la majoration est la méme pour tous les clients d'une méme
pharmacie.

Les parties n’insistent pas pour faire la démonstration de cette illégalité car tous les témoins la
prennent pour acquise et certains réferent a ce sujet a l'article 50 du Code de déontologie des
pharmaciens :
50. Le pharmacien ne doit accepter aucun avantage relatif a I'exercice de la pharmacie, en plus
de la rémunération a laquelle il a droit. Il peut toutefois accepter un remerciement d’'usage ou un
cadeau de valeur modeste.
De méme, il ne doit verser, offrir de verser ou s’engager a verser a quiconque tout avantage
relatif a 'exercice de sa profession.
Les assurés paient des primes en fonction des colts lesquels sont manifestement plus élevés pour
les clients qui se prévalent du régime privé.
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[10] Durant I'été 2013, Bertout et les Saffran* entament les pourparlers en vue de la
transaction envisagée. Saffran fournit a Bertout les rapports de ventes pour les trois
derniéres années et Bertout signe le 2 juillet 2013, une entente de confidentialité. Lors
d’'une réunion, tenue apreés les heures d’affaires a la pharmacie de Saffran, Bertout est
informé que Saffran favorise certains clients par des « escomptes »°. Bertout ne pose
pas de questions sur 'ampleur de ce phénoméne et les Saffran ne le quantifient pas
non plus. Assez t6t dans le processus de négociation, les parties fixent le prix de
'achalandage a un multiple de 30 $ par prescription remplie.

[11] Par la suite, a la fin de 2013, Bertout sollicite Uniprix pour faire préparer des
prévisions financiéres en lien avec le contrat projeté et retient les services de M® Martin.
Saffran engage alors M°® Fernet, ces deux avocats étant experts en matiére
transactionnelle dans le domaine pharmaceutique.

[12] Saffran insiste pour vendre I'immobilier de la pharmacie pour 100 000 $ et
l'inventaire pour 230 000 $ (quitte a ce que ce dernier soit calculé de fagon exacte le
jour de la transaction). Bertout est d’accord et propose d’acheter 'achalandage pour
une somme de 2 400 000 $ en multipliant le nombre de 80 000 prescriptions par le prix
unitaire entendu de 30 $.

[13] M® Fernet prépare en février 2014 une offre d’achat® selon cette entente de
principe, laquelle offre est acceptée le 11 février 2014 par Saffran’. Le 17 février 2014,
Uniprix présente a Bertout un « proforma » avec les prévisions financiéres relatives a
I'exploitation de la pharmacie que celui-ci s’appréte a acheter®.

[14] Dés le début du processus, M® Fernet et Saffran réalisent que les rabais
pratiqués sur les prix de médicaments constituent un probléme potentiel et qu’il est a
prévoir que si Bertout ne les continue pas, la fidélité de la clientéle qui s’en prévaut est
en péril. Puisque celle-ci représente entre 20 et 25 % de son chiffre d’affaires, Saffran
se dit prét, dans une telle éventualité, a assumer totalement les pertes jusqu'a 10 % et

Esther Saffran tient un role important dans les négociations, notamment a cause de la langue.
Ce terme ainsi que les expressions « rabais » ou « prix spéciaux » ont été utilisés indistinctement
comme des synonymes tout le long de I'instruction de ce proces.
Piece P-6.
Cette offre d’achat a été amendée de consentement le 19 mars 2014 pour modifier certains aspects
non pertinents au débat en l'instance.

®  Pigce P-14.
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a partager avec I'acheteur les risques de perte d’achalandage jusqu’a hauteur de 25 %.
Ainsi, M® Fernet inclut dans I'offre une clause d’ajustement de prix qui se lit ainsi :

4.3d) De la somme prévue au paragraphe a), une somme de CINQ CENT
MILLE DOLLARS (500 000$), dont le solde sera payable selon les modalités de
remise sont prévues au paragraphe 8.3 des présentes, sera déposée en fiducie
auprés des procureurs du VENDEUR a titre de retenue pour la garantie relative a
'achalandage;

8.3 Le VENDEUR s’engage a indemniser TACHETEUR de toute baisse de
I'achalandage survenant dans la premiére année suivant la CLOTURE, de la
maniére prévue a la présente disposition. En cas d’'une baisse de I'achalandage
allant jusqu’a 10% par rapport a l'achalandage ajusté conformément aux
dispositions 4.2 et 4.4 des présentes, le VENDEUR s’engage a indemniser
TACHETEUR pour la valeur de cette baisse.

En cas de baisse de 'achalandage supérieure a 10%, le VENDEUR, s’engage a
indemniser TACHETEUR :

— de la valeur de la premiére portion de 10% de baisse de I'achalandage; et

— de la moitié de la valeur pour la portion de la baisse de I'achalandage
entre 10% et 25%, au total.

L’ACHETEUR tient le VENDEUR libre de toute responsabilité quant a une baisse
de I'achalandage additionnelle, soit au-dela de 25%.

Pour plus de certitude, le VENDEUR reconnait et accepte que le montant
d’'indemnisation total pour toute baisse de l'achalandage suivant la cléture ne
peut étre supérieur a 17,5% de la valeur de I'achalandage.

(...)

Une évaluation finale de I'achalandage aura lieu TROIS CENT SOIXANTE-CINQ
(365) jours suivant la CLOTURE. A ce moment, si une baisse réelle supérieure a
la Baisse annualisée est constatée, les procureurs des VENDEURS remettront a
TACHETEUR la différence entre le montant d’indemnisation basé sur cette
baisse réelle et celui basé sur la Baisse annualisée a partir des Fonds en fiducie,
et le solde de ces fonds seront remis au VENDEUR. Si une baisse réelle
inférieure a la Baisse annualisée est constatée, IACHETEUR sera tenu de
remettre au VENDEUR la différence entre le montant d’'indemnisation basée sur
la baisse réelle et celui basé sur la Baisse annualisée, et les procureurs du
VENDEUR remettront au VENDEUR le solde des Fonds en fiducie.

[15] |l faut souligner que contrairement a Saffran et a M® Fernet, Bertout affirmera,
tout comme son avocat, M® Martin, que la clause d’ajustement visait plutét a protéger
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'achalandage relié aux résidences privées pour personnes agees, qu’ils qualifient de
treés volatile.

[16] Une fois I'offre acceptée, Bertout retient les services d’Uniprix pour procéder a la
vérification diligente. Le 5 mars 2014, Pierre Blanchette d’Uniprix produit un rapport
composé d’'un questionnaire-réponses, de tableaux et de sommaires de ventes®. Cette
vérification diligente montre quelques éléments inquiétants : tout d’abord, le nombre de
prescriptions connait une baisse récente mais considérable. De 88 565 en 2012-2013, il
passe a 71799 en 2013-2014. De plus, 86 % des prescriptions relevent du régime
etatique, ce qui limite les revenus et la capacité de les augmenter. Ensuite, de ces
71 799 prescriptions remplies, en excluant les ordonnances ne portant aucun honoraire
ou récemment perdues'®, seulement 68 878 prescriptions sont « payantes », les autres
étant faites sans profit. Enfin, 47 % des affaires est attribuable a la clientéle des
résidences de personnes &ageées. Toujours dans le rapport de vérification diligente,
Saffran affirme se conformer dans I'exploitation de sa pharmacie a toute la législation et
la réglementation en vigueur et répond de la fagon suivante aux questions cruciales :

Le vendeur déclare et garantit a I'’Acheteur qu’aucun rabais ou prix spéciaux ne
sont consentis aux clients faisant en sorte que le montant réel des ventes de
prescriptions en dollars serait inférieur a celui apparaissant a I'état des ventes du
systeme informatique du Vendeur.

5) Prescriptions a rabais (clients particuliers, groupes, employés, etc).
R. employé au coutant et certain client (sic)

6) Prescriptions escomptées directement a la caisse. Facturation de la
coassurance pour les clients avec assurance privée.
R. aucun

[17] Blanchette affirme qu’il déconseille a Bertout de procéder a l'acquisition de la
pharmacie. Ce dernier ne suit pas cet avis mais choisit plutét d’amender I'offre d’achat
pour que le colt de I'achalandage soit dorénavant de 2 100 000 $ (basé sur un nombre
approximatif de prescriptions de 70 000 a 30 $). Par le fait méme, la somme retenue en
fiducie, aux fins d’ajustement de prix prévu aux paragraphes 4 et 8 du contrat, est
diminuée a 400 000 $. Saffran accepte.

Piece P-19. Blanchette a demandé a Saffran de répondre a un questionnaire et a recueilli toute
I'information financiere disponible.

La résidence pour personnes agées Viva Life a cessé de faire affaires avec Saffran pendant cette
période.
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[18] Le closing a lieu le 10 juin 2014; l'inventaire est d’environ 137 000 $ et le prix
payé pour I'achalandage est fonction du chiffre final réel de 61 650 ordonnances x 30 §$,
soit de 1 849 500 $. De fagon concomitante au contrat d’achat conclu entre Saffran et la
compagnie de Bertout, les parties signent une Convention de bail'! par laquelle Saffran
loue le local ou se trouve la pharmacie a Bertout personnellement, pour un loyer
mensuel de base de 3 700 $ et un loyer additionnel. Il ne réclamera jamais ce dernier.

[19] Dés le 11 juin 2014, Bertout prend possession de la pharmacie. Il est
immédiatement interpellé par la caissiére qui veut savoir quoi faire avec les rabais
octroyés aux clients. Bertout se donne un temps de réflexion. Il contacte M® Martin qui
confirme lillégalité de ce procédé et Bertout décide de cesser cette pratique. Bertout
sait a ce moment que Saffran octroyait des escomptes, mais il en ignore I'ampleur. Or,
du moment ou il commence a exploiter la pharmacie et ne vend plus les médicaments a
rabais moyennant paiement en argent comptant, le nombre d’ordonnances préparées
diminue de mois en mois, passant de 4 500 en juin 2014 a 3 800 en juillet, 3 200 en
ao(t, 3 000 en septembre, 2 800 en octobre, pour finalement se stabiliser a 2 600 en
novembre 2014 avec une légére remontée a partir du mois d’avril 2015. Le chiffre
d’affaires diminue en conséquence.

[20] En novembre 2014, en application de la clause d’ajustement, Saffran concede
d’emblée, sans attendre le terme d’'un an prévu pourtant au contrat, le maximum permis
par cette disposition contractuelle, soit une diminution de 17,5 % de la valeur de
'achalandage, et procéde au remboursement en conséquence en faveur de Bertout.

[21] La diminution de l'achalandage et la baisse des revenus a cependant des
conséquences désastreuses sur les affaires de la pharmacie et de la compagnie de
Bertout. En effet, les colts fixes étant toujours les mémes, le chiffre d’affaires de la
pharmacie passe d’environ 300 000 $ de BAIIA'?> & 6 000 $ par an. Etant donné que
Bertout s’est considérablement endetté pour acquérir la pharmacie de Saffran, il ne
peut continuer I'exploitation de celle-ci, les profits étant méme insuffisants pour assumer
le service de la dette. En juin 2015, Bertout prend la décision de fermer et de rapatrier
ce qui reste des affaires vers sa pharmacie de la rue Décarie. Il s’agit tout au plus de
4 000 prescriptions par mois. Bertout remet alors les clés a Saffran et cesse de payer le
loyer.

11 i
Piece P-5.
Acronyme de « bénéfices avant intéréts, impots et amortissement », soit essentiellement les profits
bruts.
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[22] En rétrospective, il s'avére qu’avec la cessation de la pratique de vente a rabais,
Bertout n’a pas acheté une entreprise préparant 70 000 ni méme 60 000 prescriptions
par an mais environ 40 000, ce qui, considérant 'emprunt engagé, était insoutenable
sur le plan financier.

[23] Il faut ajouter que pendant toute cette période de prés d’'un an suivant la
transaction, les Saffran continuent de fréquenter la pharmacie de Bertout pour leurs
besoins personnels. Bertout ne les interpelle jamais au sujet de la baisse du nombre de
prescriptions. Au contraire, au mois d’octobre 2014, il écrit méme un courriel a Esther
Saffran visant a s’enquérir d’'un immeuble que les Saffran ont mis en vente a proximité
de la pharmacie.

[24] C’est uniquement le 7 mai 2015 que Bertout adresse une mise en demeure™ a
Saffran lui reprochant de fausses représentations par rapport a la « stratégie d’affaires
» de ce dernier. Le 12 mai 2015, M® Fernet répond au nom de Saffran soulevant que,
d’'une part, Bertout était parfaitement au courant de la situation et que, d’autre part, la
clause d’ajustement de prix visait justement a pallier la perte éventuelle de la clientéle.
Le 28 mai 2015, Bertout envoie une nouvelle mise en demeure' a Saffran invoquant le
dol au sujet des rabais octroyés par Saffran a ses clients, en contravention avec ses
obligations Iégales et contractuelles. Peu de temps apres, il entreprend la présente
demande en justice.

PRETENTIONS DES PARTIES

[25] Bertout poursuit Saffran sur deux plans. Premiérement, il exige I'annulation du
contrat et la restitution des prestations car il aurait été victime d’une erreur causée par
le dol par réticence de Saffran. Deuxiémement, et de fagon subsidiaire, il invoque le
vice caché en ce que I'ampleur des pratiques commerciales illégales de Saffran lui était
inconnue alors que s’il les avait connues, il n'aurait pas acheté la pharmacie ou payé un
prix aussi élevé. En effet, il a acquis un achalandage de tout au plus 48 000
prescriptions pour un montant avoisinant 2 millions de dollars et ne produisant un profit
brut que d’environ 6 000 $ par an. Bertout ajoute qu’il a perdu toute la clientéle de
I'extérieur du quartier car celle-ci lui indiquait que « si c’est le méme prix qu’ailleurs, on
ira plus prés de chez-nous ». Selon lui, les déclarations de Saffran lors de la vérification

" Curieusement, les parties décident de ne pas produire cette mise en demeure.

" Piece P-10.

Annex 281

2019 QCCS 4367 (CanLll)



500-17-088938-157 PAGE : 9

diligente voulant que les rabais ne visaient qu'une poignée de clients se sont révélées
fausses car il y a eu perte de centaines de patients et de milliers de prescriptions.

[26] Bertout affirme que la garantie de rajustement de prix avait pour objectif de
protéger I'achalandage au niveau des résidences pour personnes agées. Aussi, il se dit
satisfait de la vérification diligente effectuée par Blanchette et affirme qu’Uniprix lui avait
donné le feu vert pour aller de I'avant avec I'acquisition.

[27] En défense, Saffran nie tout dol, avance que Bertout a commis une erreur
inexcusable en ne procédant pas a une vérification diligente sérieuse et formule une
demande reconventionnelle pour le loyer impayé ainsi que pour les honoraires
extrajudiciaires invoquant que la poursuite de Bertout est abusive. Il réclame également
50 000 $ en dommages moraux pour lui-méme et pour son épouse, au motif de troubles
et inconvénients causés par Bertout. Il ajoute que la baisse du chiffre d’affaires
s’explique par la mauvaise gestion de Bertout et non pas par les conséquences de la
décision de ce dernier de cesser les pratiques commerciales problématiques.

[28] En défense a la demande reconventionnelle, Bertout nie que Saffran ait subi
quelque dommage que ce soit et invoque que la convention de bail, qui était accessoire
a 'achat de la pharmacie, doit suivre le méme sort que le contrat principal, et qu’elle est
donc annulable également.

[29] Iy a lieu de souligner qu’en cas d’annulation de la vente, la remise en état des
parties est impossible dans la mesure ou Saffran n’est plus membre de I'Ordre des
pharmaciens. Aujourd’hui, Saffran et son épouse attendent avec impatience le
dénouement du litige qui les empéche de profiter de leur retraite depuis déja plus de
cing ans alors que Bertout continue d’exploiter sa pharmacie sur le boulevard Décarie
et recherche minimalement une diminution du prix payé pour la pharmacie de la rue
Sherbrooke.

ANALYSE
Le consentement de Bertout a-t-il été vicié par le dol?

[30] Cet aspect du litige comprend une question préliminaire. Il s’agit de vérifier si la
situation dans laquelle Bertout s’est retrouvé découle du contrat d’achat et des
représentations de Saffran ainsi que de la décision subséquente de Bertout de cesser
les pratiques de vente illégales ou si elle provient d’autres sources.

Annex 281

2019 QCCS 4367 (CanLll)



500-17-088938-157 PAGE : 10

[31] Saffran évoque certaines autres raisons que la fin de la vente a rabais pour de
argent comptant pour expliquer la diminution des affaires mais ces raisons ne
convainquent pas. Ainsi, Saffran avance que Bertout aurait appliqué une nouvelle
tarification préconisée par Uniprix, qu’il a provoqué la démission de certains employés
clées et qu’il en a congédié dautres, qu’il ne s’est pas suffisamment investi
personnellement dans I'entreprise devant nécessairement partager son temps entre ses
deux pharmacies et, enfin, que la conjoncture économique défavorable a provoqué la
baisse des affaires.

[32] Tous ces motifs sont peu probants et demeurent des hypothéses n’ayant fait
I'objet d’aucune démonstration sérieuse.

[33] Ainsi, la gestion des ressources humaines par Bertout n’a pu influer sur la baisse
du nombre des prescriptions car les démissions et les congédiements de certains
employés ont suivi plutét que précédé la diminution des ventes. |l N’y a absolument
aucune preuve que I'imposition d’une nouvelle grille de prix préconisée par Uniprix soit
différente de la grille « maison » appliquée par Saffran et que cela ait eu un impact
quelconque. La prétention que la conjoncture économique était défavorable n’est
soutenue par aucun élément de preuve et est méme contredite par I'expert Levasseur,
spécialiste dans les finances du domaine pharmaceutique. Ce dernier affirme que la
conjoncture économique était plutdét favorable pour les pharmacies et que le marché
était en croissance. L’hypothése de la mauvaise gestion ne se vérifie pas non plus dans
la mesure ou méme si Bertout n’était de service a la pharmacie sur la rue Sherbrooke
que deux jours et demi par semaine, les pharmaciens salariés déja en place ainsi que
tous les employés ont continué a ceuvrer de la méme fagon qu’avant la transaction.

[34] Il faut nécessairement en conclure que la seule explication plausible de la baisse
des affaires est I'érosion de la clientéle qui bénéficiait auparavant d’escomptes illégaux.
Ceci est d’autant plus vraisemblable que le pourcentage avancé par les Saffran au
niveau des prescriptions, soit 20 a 25 %, correspond plus ou moins a la diminution des
affaires apres l'achat par Bertout. Ainsi, le lien de cause a effet est établi de fagon
satisfaisante; la baisse des revenus découle de la fin de la vente de médicaments a
rabais.

[35] Cela étant établi, s’agit-il d’'un dol? Les articles pertinents a cet argument sont
1400 et 1401 du Code civil du Québec :
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1400. L’erreur vicie le consentement des parties ou de l'une d’elles lorsqu’elle
porte sur la nature du contrat, sur 'objet de la prestation ou, encore, sur tout
élément essentiel qui a déterminé le consentement.

L’erreur inexcusable ne constitue pas un vice de consentement.

1401. L’erreur d’'une partie, provoquée par le dol de lautre partie ou a la
connaissance de celle-ci, vicie le consentement dans tous les cas ou, sans cela,
la partie n’aurait pas contracté ou aurait contracté a des conditions différentes.

Le dol peut résulter du silence ou d’'une réticence.

[36] Le Tribunal adopte a ce sujet le résumé du droit par le juge Michaud dans
Distributeur MDR inc. c. Blanchette'®

[21] Tout est affaire de circonstances lorsqu’il s’agit de déterminer s’il y a eu
dol. Les tribunaux ont considéré la qualité des parties, leur expérience, le lien de
confiance qui peut exister entre elles, les demandes d’information et analyses
effectuées par 'acheteur, les renseignements fournis par le vendeur, I'objet du
contrat. Bref, il faut examiner le contexte dans lequel les représentations ont été
faites.

[22] Comme le précise l'article 1401 C.c.Q., le dol peut résulter du silence ou
d’une réticence. Il s’agit alors d’'un manquement a l'obligation d’agir de bonne
foi et d’informer convenablement son contractant. Cela est encore plus vrai
lorsque 'un des contractants occupe une position privilégiée en raison de ses
connaissances comme I'écrivent les auteurs Baudouin et Jodoin :

Lorsqu’il s’agit d’identifier le fondement de I'obligation précontractuelle
de renseignement, la disposition du second alinéa de l'article 1401 C.c.,
touchant la réticence dolosive et le silence dolosif, peut s’appliquer
aujourd’hui. Cette regle n’est elle-méme qu’une application particuliére
du principe de la bonne foi dans la formation du contrat, énoncé a
I'article 1375. Lorsque 'un des futurs contractants occupe une position
privilégiée par rapport a I'autre, soit en raison de la connaissance qu'il a
de certaines informations, soit en raison de la possibilité d’y avoir accés,
il doit parfois, pour ne pas tromper la confiance |égitime de l'autre,
prendre l'initiative _de fournir _a ce dernier certains renseignements
cruciaux. L’obligation précontractuelle d’information se fonde donc, soit
sur les articles 6 et 1375, soit, plus précisément, sur I'article 1401 C.c.

(le Tribunal souligne)

[23] Toutefois, I'erreur inexcusable ne constitue pas un vice de consentement.
Ainsi, le comportement négligent, naif ou crédule d’un acheteur est considéré
comme une erreur inexcusable.

* 2014 QCCS 2204.
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[24] Un acheteur doit prendre les moyens raisonnables pour se
renseignerhttps://soquij.qc.ca/portail/recherchejuridique/Selection/30274227?selec
tionlD=7226428 - _ftn11 et faire une vérification diligente des informations. Il doit
ainsi adopter la conduite d’'une personne raisonnable placée dans les mémes
circonstances et non agir de fagon imprudente et insouciante.

(Références omises)

[37] En application de ces principes, le Tribunal retient que Saffran a dévoilé la
situation de fagon correcte et que Bertout aurait pu ou aurait d0 se renseigner
davantage et donc, que ce dernier n’a pas été victime d’une erreur provoquée par le
dol.

[38] Premierement, Bertout reconnait que les discussions qu’il a eues avec Saffran et
son épouse ont porté sur les types de clientéle, le nombre de prescriptions et les
questions financieres. Bertout n’avance pas ni n'allegue qu'’il avait posé des questions
auxquelles les Saffran n’auraient pas répondu. Il ne contredit pas non plus les
affirmations crédibles et fiables des Saffran qui témoignent tous deux avoir informé
Bertout de la pratique de vente de médicaments a rabais. De plus, Bertout est contredit
par Blanchette, le conseiller sénior chez Uniprix qui a procédé a la vérification diligente
de la pharmacie de Saffran. Autant Bertout avance qu’Uniprix a donné le feu vert a la
transaction, autant Blanchette est formel sur le fait que méme s’il n’a pas émis de
recommandation, il a toutefois dit & Bertout de ne pas procéder avec I'acquisition®.
Surtout, Blanchette confirme que Bertout est au courant de cette pratique illégale
d’octroyer des rabais.

[39] Deuxiémement, les deux avocats ayant préparé le contrat, M® Martin et M°®
Fernet, affirment que la clause d’ajustement de prix était inhabituelle, sinon
exceptionnelle. Les parties ne s’entendent pas toutefois sur ce que cette clause visait.
Le Tribunal note tout d’abord qu’elle a pour I'objet I'achalandage et que le contrat
prévoit la définition de ce qu’est 'achalandage'’. Cette définition ne distingue pas entre

' Pour qualifier la transaction, il utilise des termes tels «¢a sent pas bon », ajoute que la pharmacie de

Saffran est « vendue trop cher » et qu’« il nirait pas la » en parlant de I'acquisition envisagée.
2.1.1 « Achalandage » désigne I'ensemble des biens plus amplement décrits aux paragraphes 2.1.2
(vi) des présentes;
(--2)
(vi) tout 'achalandage et le droit exclusif pour TACHETEUR de poursuivre les opérations et de
continuer I'exploitation de I'OFFICINE. L’achalandage comprend également, sans limiter la
portée générale de ce qui précéde :

17
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les clients privés et les clients des résidences ou autres. On ne peut donc conclure
comme le prétend Bertout, que cet aménagement contractuel avait pour but
uniquement la protection des clients des résidences pour personnes agées. Ensuite,
Bertout affirme qu’il avait aussi envisagé une clause d’ajustement similaire lors de
lachat de sa premiére pharmacie sur le boulevard Décarie mais puisque la
pharmacienne-vendeuse préférait réduire les prix tout en étant certaine du montant
obtenu, les parties ont diminué le coGt unitaire de 30 $ par prescription a 22,50 $, avec
le prix de vente devenant ainsi final. Pourtant, il n’était pas question dans cette autre
transaction de quelconques résidences pour personnes agees.

[40] Troisiemement, Bertout a un souvenir assez faible des événements pertinents. |
ne se rappelle pas du tout, par exemple, d’avoir signé en juillet 2013 une clause de
confidentialité. Il ne se souvient pas non plus d’avoir omis de payer une facture de
Saffran'®. Ses réponses manquent de précision et de conviction. Les Saffran en
revanche témoignent de facon claire et sobre. Ainsi, la version de Saffran est a
privilégier et le Tribunal ne peut retenir la prétention de Bertout a ce sujet. Il n'est pas
contesté que c’est Saffran qui a proposé la clause d’ajustement de prix. Bertout s’en
trouvait satisfait. Le Tribunal conclut que cette clause vise surtout la diminution
potentielle de la clientéle au cas ou Bertout cessait la pratique problématique de vente a
rabais.

a) tous les droits a tous les numéros de téléphone, numéros de télécopieur, adresses
électroniques, adresses de sites Web, sites Web et autres modes de communication;

b) tous les dossiers-patients, ordonnances, documents, livres, registres et dossiers (sur
document et/ou sous quelque autre support que ce soit, y compris tout support
électronique);

c) tous les permis et licences cessibles;

d) tous les noms utilisés par le VENDEUR aux fins de I'opération de 'OFFICINE ainsi
que les formules, permis, licences, dessins, ceuvres bénéficiant de droits d’auteur,
listes de clients et de fournisseurs, dossiers-patients, ordonnances, manuels
d’instructions, pamphlets, littérature, livres, piéces, documents d’opération,
renseignements, informations confidentielles, listes, listes d’équipement, listes de
piéces, documents, registres, piéces justificatives, procédures, technologies et,
généralement, tout le savoir-faire que possede le VENDEUR concernant 'OFFICINE
ou son exploitation;

e) toutes les informations et tous les renseignements de quelque nature que ce soit,
relatifs a 'OFFICINE ainsi que tout support contenant de tels renseignements
(documents, manuels, listes, rubans, rubans d’ordinateur, disquettes, disquettes
d’ordinateur, disques durs, supports électroniques, etc.);

Les parties ont signé un contrat de travail aprés I'achat de la pharmacie. Lors des vacances estivales
de Bertout, Saffran a visité une résidence pour personnes agées au nom de Bertout et a facturé ce
dernier la somme de 300 $.

18
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[41] Quatriemement et enfin, les actions et les déclarations contemporaines et
immédiatement postérieures de Bertout n’appuient pas ses prétentions qu’il aurait
commis une erreur et aurait été victime du dol. Au contraire, elles démontrent plutdt que
Bertout était au courant de la fagon de faire des Saffran et que ce qu’il ne connaissait
pas, a la limite, était lampleur du phénomeéne'®.

[42] C’est ainsi que Bertout n’en parle pas aux Saffran lorsque ceux-ci viennent
renouveler leurs prescriptions a la pharmacie, il n’en discute pas avec son avocat de
facon contemporaine sauf pour demander si la continuation possible de ce procédé
pouvait étre envisagée, et bien au contraire, malgré la prétendue manceuvre dolosive
dont il serait victime, il compte bien faire affaires avec les Saffran de nouveau en
octobre 2014 alors qu'il entretient I'idée d’acheter 'immeuble voisin de la pharmacie.
Enfin, il entreprend I'action en justice uniquement en mai 2015 et seulement lorsqu’il
s’apercoit que les ventes qui périclitent ont mis en péril la viabilité méme de son
entreprise. Aussi, pendant toute cette période, Bertout ne contacte ni Uniprix ni I'Ordre
des pharmaciens soit pour se renseigner, soit pour dénoncer le probléme. Il attend tout
simplement de voir I'impact de sa décision de ne plus octroyer de rabais.

[43] En conclusion, le Tribunal est d’avis qu’il n’y a pas eu de dol, notamment par
réticence, viciant le consentement de Bertout dans la conclusion du contrat d’achat de
la pharmacie de Saffran. Bertout a sciemment choisi d’ignorer ou de banaliser le
probleme et s’est satisfait de la clause d’ajustement de prix, ne se souciant pas
d’examiner les choses plus en profondeur afin de déterminer I'étendue du phénomeéne
et donc, du risque. Or, sachant qu’il allait probablement mettre fin a cette pratique, il
aurait d0 ou aurait pu se renseigner davantage sur les effets que pouvait avoir une telle
décision sur les revenus provenant de cette clientéle qui gonflaient un peu
artificiellement les revenus du commerce.

Y a-t-il vice caché?

[44] Le droit de la vente est plaidé subsidiairement par la demande. Cela se
comprend car les notions de «dol par réticence» et d'«obligation de renseignement»

¥ C’est non seulement le constat du Tribunal compte tenu de la preuve mais aussi, c’est la réponse de

Bertout a la question posée a ce sujet lors de la plaidoirie.
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sont implicites & I'analyse de la responsabilité du vendeur pour vice caché®. A la base
de cet argument se trouve l'article 1726 C.c.Q. lequel prévoit :

1726. Le vendeur est tenu de garantir a 'acheteur que le bien et ses accessoires
sont, lors de la vente, exempts de vices cachés qui le rendent impropre a 'usage
auquel on le destine ou qui diminuent tellement son utilité que l'acheteur ne
l'aurait pas acheté, ou n’aurait pas donné si haut prix, s'il les avait connus.

Il nest, cependant, pas tenu de garantir le vice caché connu de 'acheteur ni le
vice apparent; est apparent le vice qui peut étre constaté par un acheteur
prudent et diligent sans avoir besoin de recourir a un expert.

[45] La norme applicable, qui est objective, est celle de I'acheteur raisonnable, qui se
comporte d’une maniére prudente et diligente21 :
[51] Le caractere caché du vice s’apprécie selon une norme objective, c’est-a-
dire en évaluant 'examen fait par I'acheteur en fonction de celui qu’aurait fait un
acheteur prudent et diligent de méme compétence : P.-G. Jobin, « Précis sur la
vente », dans lLa réforme du Code civil (1993), vol. 2, 359, p. 466;
M. Pourcelet, La vente (5° éd. 1987), p. 149. Autrement dit, on ne s’interroge pas
simplement sur lignorance du vice; on cherchera aussi a déterminer si un

acheteur raisonnable placé dans les mémes circonstances aurait constaté
le vice.

[46] Ici, pour les raisons expliquées ci-dessus, Bertout est manifestement au courant
de la pratigue commerciale douteuse de Saffran. Cet état de fait ressort aussi du
rapport de vérification diligente d’Uniprix. Certes, il ne sait pas quelles seront les
conséquences de cesser cette pratique mais connait le vice affectant I'entreprise. Un
acheteur prudent et diligent aurait poussé davantage son enquéte et, le cas échéant,
aurait refusé de transiger ou exigé que le vendeur corrige le probléme avant d’acquérir
I'entreprise. Bertout a, en toute connaissance de cause, accepté la clause d’ajustement
de prix comme seule conséquence de cette situation. |l ne peut par la suite plaider vice
caché.

[47] En somme, le vice était ici apparent et il n'y a pas de dol non plus. Il n’existe
donc aucun motif permettant d’annuler le contrat d’achat ou de modifier les prestations.

Demande reconventionnelle

2 ABB Inc. c. Domtar Inc., 2007 CSC 50; Perreault c. New Apostolic Church Canada, 2016 QCCA
1657.

21 ABB Inc. c. Domtar Inc., précité, note 20, par. 51; Desourdy c. Lagacé, 2013 QCCA 1986; Boleyn c.
Germain, 2013 QCCA 326, notamment aux par. 5a 7.
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La réclamation de loyer

[48] Il n'est pas contredit que Bertout a déguerpi et a donc résilié illégalement le bail.

[49] La convention de bail est conclue uniquement entre Bertout et Saffran. Ce
contrat prévoit le paiement de six mois de loyer en cas de défaut du locataire. Il est
exact que la disposition contractuelle inclut a ce sujet aussi le loyer additionnel, les frais
et les intéréts mais Saffran a linstruction indique qu'’il ne demande pas et qu’il n'a
jamais exigé de loyer additionnel de Bertout. Ainsi, la réclamation de Saffran a ce titre
avoisine vingt-deux mille dollars.

[50] Puisqu’il n’existe pas de motif permettant d’annuler le contrat d’achat de la
pharmacie, il n’en existe pas en conséquence afin d’annuler la convention de bail??, si
on voulait qualifier cette derniére de contrat accessoire. De plus, ni 'objet ni la cause de
ce contrat ne sont illégaux ou illicites®® au cas ou on considére celui-ci comme
autonome et distinct du contrat principal.

[51] Cela dit, il s’agit néanmoins selon le Tribunal d’'un cas ou il y a lieu d’appliquer
une fin de non-recevoir selon les principes énoncés par les maximes nemo auditur
propriam turpitudinem allegans®® et frustra legis auxilium quaerit qui in legem
committit®®. Celles-ci tirent leur origine du droit romain et ont été reconnues tant dans
I'ancien droit frangais qu’en common law?® :

This and other kindred maxims of the Roman law have been adopted by all

civilized nations, whether governed by that system of laws or by the common law
of England.

[52] Le principe veut que le contractant qui contrevient a la morale ou a la loi ne
mérite pas I'appui du systéeme judiciaire, méme s'’il en subit un appauvrissement injuste.
Bien entendu, ces devises romaines ne sont pas applicables sans nuances en droit

2 Pigce P-5.

2 Articles 1411 et 1413 C.c.Q.

2 Nul ne peut se prévaloir de sa propre turpitude.

% Celui qui viole la loi recherche en vain son secours.

% Consumer Cordage Co. v. Connolly (1901), 31 SCR 244, p. 298. Voir aussi Lapointe c. Messier
(1914), 49 R.C.S. 271 ou Hall c. Hébert, [1993] 2 R.C.S. 159. On peut y ajouter que la seconde
maxime orne la fagade de 'immeuble montréalais de la Cour d’appel ce qui démontre de fagon
convaincante son actualité.
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civil, codifié?’. Toutefois, elles peuvent fonder une fin de non-recevoir & une action en
justice pour cause d’indignité ou d’immoralité.

[53] Or, en I'espéce, le litige tire son origine d’une pratique commerciale de Saffran,
frauduleuse ou méme illégale. Lorsque Bertout abandonne cette pratique, les revenus
de la pharmacie déclinent considérablement ce qui a pour effet de rendre celle-ci non
viable financiérement. En conséquence, Bertout doit arréter I'exploitation de cette
entreprise, quitter le local loué et cesser de payer le loyer. Il existe donc un lien de
cause a effet entre les activités illicites de Saffran et sa réclamation. Accepter sa
demande de loyer équivaut a mobiliser le systéme de justice au service d’'une personne
qui manque de probité. Le Tribunal ne peut accepter une telle proposition.

[54] Bien au contraire et paradoxalement, dans I'éventualité ou Bertout avait perpétué
cette pratique illégale, il aurait probablement maintenu le chiffre d’affaires et continué
I'exploitation de la pharmacie avec comme conséquence qu’il n'aurait pas déguerpi et
aurait continué a acquitter le loyer entendu. Dans un tel cas, la poursuite d’une situation
frauduleuse ou illégale aurait avantagé son auteur original, Saffran, alors que cesser
cette illégalité I'a appauvri. Bref, méme si cette conséquence parait injuste ici en
fonction du contrat de bail, résilié sans motif, il N’y a pas lieu de condamner Bertout au
paiement du loyer car il s’agirait alors de donner effet & des considérants financiers
illicites ou immoraux.

Les dommages moraux

[55] Au niveau des dommages réclamés par les Saffran, les mémes commentaires
s’appliquent mais de surcroit d’autres motifs militent contre une condamnation de
Bertout ou de sa compagnie sur ce chef.

[56] Tout d’abord, la situation d’Esther Saffran ne peut étre compensée d’aucune
facon car n’étant pas partie aux procédures, ses problémes de santé ne peuvent faire
'objet de la présente décision. Ensuite, en ce qui concerne la réclamation d’lrving
Saffran, puisqu’il s’agit d’un litige en responsabilité contractuelle, et que seuls les

" Voir la formidable analyse du juge Girouard dans Consumer Cordage Co. v. Connolly, précité, note

26 aux pp. 296 a 310. Les professeurs Baudouin et Jobin sont toutefois d’opinion, que, depuis
lavenement des articles 1699 et suivants du C.c.Q., la regle nemo auditur propriam suam
turpitidinem allegans est implicitement abrogée, voir: Jean-Louis BAUDOUIN et Pierre-Gabriel
JOBIN, Les obligations, 7° éd., par P-G. JOBIN et N. VEZINA, Cowansville, Editions Yvon Blais,
2013, n° 922 et 923.
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dommages directs et prévisibles peuvent étre compensés?®, le Tribunal ne peut retenir
I'argument voulant que celui-ci a droit @ des dommages car il a atteint un certain age,
qu’il est perturbé de fagon considérable par I'action en justice et qu’il est empéché de
profiter de sa retraite. Tous ces aléas n’ont pas de lien avec le différend sous étude et
les inconvénients allégués ne dépassent pas les conséquences normales et attendues
d’'une transaction commerciale qui tourne mal ou qui conduit a des poursuites.
Autrement dit, c’est le prix a payer pour faire des affaires, ce qui engage parfois un
contractant sur le terrain des conflits, incluant la possibilité d’étre I'objet d’une poursuite
judiciaire.

L’abus de procédure

[57] Bien que la demande de Bertout échoue, elle n’était pas pour autant
manifestement vouée a I'’échec ni abusive et le Tribunal ne voit aucune témérité dans
'exercice du recours par les demandeurs. La question posée justifiait un débat
judiciaire et lillégalité des pratiques commerciales de Saffran a donné lieu a une
contestation raisonnable alors que tant Bertout que M® Martin affirmaient que la clause
d’ajustement des prix visait surtout la clientéle des résidences des personnes agées,
laquelle aurait été, selon ces deux témoins, particulierement volatile. De surcroit, pour
les raisons avancées ci-dessus, les actions de Saffran sont a I'origine de ce litige et ce
dernier ne peut en conséquence réclamer quoi que ce soit en sa faveur.

Les frais de justice

[58] Les deux parties ont présenté des rapports d’expertise et des témoignages
d’experts CPA portant sur la valeur de I'entreprise achetée et sur les aspects financiers
de ce conflit. Tous ces éléments n'ont aucune pertinence puisqu’il n’y a pas eu de dol ni
de vice caché. Compte tenu de l'issue de ce différend et de I'inutilité des expertises de
part et d’autre, dans la mesure ou la responsabilité du vendeur n'a pas été engagée,
chaque partie devra payer ses frais d’expert. De surcroit, le Tribunal ne peut cautionner
les actions illégales de Saffran qui, pendant des années a procédé a des rabais de prix
sur des médicaments. Chaque partie paiera donc ses frais de justice.

PAR CES MOTIFS, LE TRIBUNAL :

[59] REJETTE la demande;

2 Article 1613 du Code civil du Québec.
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[60] REJETTE la demande reconventionnelle;

[61] LE TOUT SANS frais de justice.

PAGE : 19

LUKASZ GRANOSIK, j.c.s.

Me Bruno Bourglelin
DE GRANDPRE JOLI-CCEUR S.E.N.C.R.L.
Procureur des demandeurs

Me Marc-André Blain
JURIMAB INC.
Procureur du défendeur

Dates d’audience : Les 21, 22, 23 et 24 mai 2019
Argumentations Les 9, 16 et 26 septembre 2019
écrites :
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2 Documents of the fifty-seventh session

Introduction

1. It has been suggested that the clean hands doctrine
should be reflected in an article in the draft articles on dip-
lomatic protection approved by the Commission in 2004."
The present report considers that suggestion.

2. According to the clean hands doctrine no action arises
from wilful wrongdoing: ex dolo malo non oritur actio. It
is also reflected in the maxim nullus commodum capere
potest de injuria sua propria. According to Fitzmaurice:

“He who comes to equity for relief must come with clean hands.” Thus
a State which is guilty of illegal conduct may be deprived of the neces-
sary locus standi in judicio for complaining of corresponding illegali-
ties on the part of other States, especially if these were consequential on
or were embarked upon in order to counter its own illegality—in short
were provoked by it.?

In the context of diplomatic protection the doctrine is
invoked to preclude a State from exercising diplomatic
protection if the national it seeks to protect has suffered an
injury in consequence of his or her own wrongful conduct.

3. The following arguments have been raised in support
of the suggestion that the clean hands doctrine should be
included in the draft articles on diplomatic protection:

(a) The doctrine does not apply to disputes relating to
inter-State relations where a State does not seek to protect
a national;’

' Yearbook ... 2004, vol. 11 (Part Two), para. 54.
2 “The general principles of international law considered from the
standpoint of the rule of law”, p. 119.

3 See Yearbook ... 2004, vol. 1, 2792nd meeting, pp. 10-11, para. 48,
and 2793rd meeting, p. 11, para. 2.

(b) The doctrine does apply to cases of diplomatic
protection in which a State seeks to protect an injured
national. On 5 May 2004, Mr. Alain Pellet, who supported
the inclusion of a provision on clean hands, declared:

The vague concept of “clean hands” was not very different from the
general principle of good faith in the context of relations between
States, and had no autonomous consequences and little practical effect
on the general rules of international responsibility. However, in the
context of diplomatic protection, which involved relations between
States and individuals, the concept took on new significance: it became
functional, for in the absence of “clean hands” the exercise of diplo-
matic protection was paralysed. If a private individual who enjoyed
diplomatic protection violated either the internal law of the protecting
State—and it should be noted that internal law played no role at all in
cases involving relations between States—or international law, then in
the general context of the claim, the State called upon to exercise pro-
tection could no longer do so.*

The doctrine produces an effect only in the context of dip-
lomatic protection;’

(¢) “Numerous cases”® have applied the clean hands
doctrine in the context of diplomatic protection. The Ben
Tillett arbitration case is a good example;’

(d) Invocation of the clean hands doctrine renders a
request for diplomatic protection inadmissible.®

4. The present report will address the above four
arguments.

4 Ibid., 2793rd meeting, para. 5.

5 Ibid.

¢ Ibid.

7 See Fenwick, Cases on International Law, pp. 181-184. See also
RGDIP, vol. 6, No. 46 (1899).

8 See Yearbook ... 2004, vol. I, 2793rd meeting, p. 12, para. 5.

CHAPTER [

Non-applicability of the clean hands doctrine to disputes involving
inter-State relations properly so called

5. It may be correct that the clean hands doctrine does
not apply to disputes involving inter-State relations.
However, in practice the doctrine has most frequently
been raised in the context of inter-State relations where
States or dissenting judges have sought to have a claim
declared inadmissible or dismissed for the reason that the
applicant State’s hands are unclean. The following cases
illustrate that practice:

(a) Most recently the argument has been raised by
Israel in the advisory proceedings on Legal Consequences
of the Construction of a Wall in the Occupied Palestinian
Territory. In that case, Israel contended that:

Palestine, given its responsibility for acts of violence against Israel
and its population which the wall is aimed at addressing, cannot seek
from the Court a remedy for a situation resulting from its own wrong-
doing. In this context, Israel has invoked the maxim nullus commodum
capere potest de sua injuria propria, which it considers to be as rel-
evant in advisory proceedings as it is in contentious cases. Therefore,
Israel concludes, good faith and the principle of “clean hands” provide

a compelling reason that should lead the Court to refuse the General
Assembly’s request.’

ICJ did not consider this argument to be “pertinent”!’ on
the ground that the opinion was to be given to the General
Assembly, and not to a specific State or entity. Signifi-
cantly the Court did not reject the relevance of the argu-
ment to inter-State disputes in contentious proceedings;

(b) In the Oil Platforms case, the United States of
America raised an argument of a “preliminary character’!!
in which it asked ICJ to dismiss the claims of the Islamic
Republic of Iran because of the latter’s own unlawful

? Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion. 1.C.J. Reports 2004, p. 163,
para. 63. See also A/ES—10/273 and Corr.1.

1 Ibid., p. 164, para. 64.

W Oil Platforms (Islamic Republic of Iran v. United States of
America), Judgment, 1.C.J. Reports 2003, p. 176, para. 27.
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conduct. The Islamic Republic of Iran categorized the
argument as a “clean hands” argument, which was, so
it claimed, irrelevant in direct State-to-State claims, as
opposed to claims for diplomatic protection, as a ground
for inadmissibility of a claim. The Islamic Republic of
Iran did acknowledge that the principle might have sig-
nificance at the merits stage. The Court rejected the argu-
ment that the claim of the United States was one of inad-
missibility and found that it was unnecessary to deal with
the request of the United States to dismiss the claim of the
Islamic Republic of Iran on the basis of conduct attributed
to the latter. The Court made no comment on the argument
of the Islamic Republic of Iran that the clean hands doc-
trine might only be raised as a ground for inadmissibility
of a claim in the context of diplomatic protection.'

(¢) In LaGrand, the United States raised an argument
against Germany’s claim that appeared to fall into the cat-
egory of clean hands. The United States contended that
Germany’s submissions were inadmissible on the ground
that Germany sought to have a standard applied to the
United States that was different from its own practice.
According to the United States, Germany had not shown
that its system of criminal justice required the annulment
of criminal convictions where there had been a breach of
the duty of consular notification; and that the practice of
Germany in similar cases had been to do no more than
offer an apology. The United States maintained that it
would be contrary to basic principles of administration
of justice and equality of the parties to apply against the
United States alleged rules that Germany appeared not to
accept for itself. Germany denied that it was asking the
United States to adhere to standards that Germany itself
did not comply with. The Court found that it need not
decide whether the argument of the United States, if true,
would result in the inadmissibility of Germany’s submis-
sions as the evidence adduced by the United States did
not justify the conclusion that Germany’s own practice
failed to conform to the standards it demanded from the
United States;"

(d) An argument similar to that described above in
LaGrand was raised in Avena."* The United States did not,
however, describe it as a “clean hands” argument. Instead
the objection was presented in terms of the interpreta-
tion of article 36 of the Vienna Convention on Consular
Relations' in the sense that, according to the United
States, a treaty may not be interpreted so as to impose
a significantly greater burden on any one party than the
other. ICJ dismissed the argument, citing LaGrand. It
added that:

Even if it were shown, therefore, that Mexico’s practice as regards the
application of Article 36 was not beyond reproach, this would not con-
stitute a ground of objection to the admissibility of Mexico’s claim.!®

(e) In the case concerning the Gabcikovo-Nagymaros
Project 1CJ declined to apply the clean hands doctrine. It
stated:

12 Ibid., pp. 177-178, paras. 28-30.

13 See LaGrand (Germany v. United States of America), Judgment,
1.C.J. Reports 2001, pp. 488—489, paras. 61-63.

4 Avena and Other Mexican Nationals (Mexico v. United States of
America), Judgment, I.C.J. Reports 2004, p. 12.

15 Vienna Convention on Consular Relations (Vienna, 24 April 1963),
United Nations, Treaty Series, vol. 596, No. 8638, p. 261.

16 .C.J. Reports 2004 (see footnote 14 above), p. 38, para. 47.

The Court, however, cannot disregard the fact that the Treaty has
not been fully implemented by either party for years, and indeed that
their acts of commission and omission have contributed to creating the
factual situation that now exists. Nor can it overlook that factual situa-
tion—or the practical possibilities and impossibilities to which it gives
riss—when deciding on the legal requirements for the future conduct
of the Parties.

This does not mean that facts—in this case facts which flow from
wrongful conduct—determine the law;'"’

() In the Arrest Warrant case the Belgian judge ad
hoc, Judge van den Wyngaert, in her dissenting opinion,
held that:

The Congo did not come to the Court with clean hands. In blaming
Belgium for investigating and prosecuting allegations of international
crimes that it was obliged to investigate and prosecute itself, the Congo
acts in bad faith;'®

(2) In the Military and Paramilitary Activities in and
against Nicaragua case, Judge Schwebel, in his dissent-
ing opinion, held that the clean hands doctrine should be
applied against Nicaragua:

Nicaragua has not come to Court with clean hands. On the contrary,
as the aggressor, indirectly responsible—but ultimately responsible—
for large numbers of deaths and widespread destruction in El Salvador
apparently much exceeding that which Nicaragua has sustained,
Nicaragua’s hands are odiously unclean. Nicaragua has compounded
its sins by misrepresenting them to the Court. Thus both on the grounds
of its unlawful armed intervention in El Salvador, and its deliberately
seeking to mislead the Court about the facts of that intervention through
false testimony of its Ministers, Nicaragua’s claims against the United
States should fail."

In support of that reasoning he cited a number of PCIJ
and ICJ decisions. All of the cases cited can be labelled as
direct inter-State cases;

(h) In the oral argument at the phase of both provi-
sional measures and jurisdiction in the cases brought by
Yugoslavia against members of NATO concerning the
Legality of the Use of Force, several respondents argued
that the injunctions sought by Yugoslavia should not be
granted because Yugoslavia did not come to Court with
clean hands.*

6. The above-mentioned cases make it difficult to sus-
tain the argument that the clean hands doctrine does not
apply to disputes involving direct inter-State relations.
States have frequently raised the clean hands doctrine in
direct inter-State claims and in no case has ICJ stated that
the doctrine is irrelevant to inter-State claims.

7. While it is possible to draw a distinction between
direct and indirect claims for some litigational purposes

17 Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment,
LC.J. Reports 1997, p. 76, para. 133.

18 Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium), Judgment, 1.C.J. Reports 2002, p. 160, para. 35.

' Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, 1.C.J.
Reports 1986, p. 392, para. 268.

2 Legality of the Use of Force (Yugoslavia v. Belgium; Yugoslavia
v. Canada; Yugoslavia v. France; Yugoslavia v. Germany; Yugoslavia
v. Italy; Yugoslavia v. Netherlands; Yugoslavia v. Portugal; Yugosla-
via v. Spain; Yugoslavia v. United Kingdom, and Yugoslavia v. United
States of America), Provisional Measures, Order of 2 June 1999, 1.C.J.
Reports 1999, pp. 124,259, 363, 422, 481, 542, 656, 761, 826 and 916,
respectively.
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(notably in respect of the exhaustion of local remedies),
it is a distinction that should be drawn with great caution
as a result of the fiction that an injury to a national is an
injury to the State itself. This fiction introduced by Vat-
tel, proclaimed in the Mavrommatis case*' and adopted by
the Commission in the draft articles on diplomatic pro-
tection, is fundamental to an understanding of diplomatic

2! Mavrommatis Palestine Concessions, Judgment No. 2, 1924,
PC.1J, Series A, No. 2.

protection. One of the cornerstones of diplomatic protec-
tion is that “[o]nce a State has taken up a case on behalf
of one of its subjects before an international tribunal, in
the eyes of the latter the State is sole claimant”.?? Surely
it is not suggested that this fiction should be abandoned
and instead the State in a claim for diplomatic protection
should be seen as simply the agent acting on behalf of its
national?

2 Ibid., p. 12.

CHAPTER [I

Applicability of the clean hands doctrine to diplomatic protection

8. If an alien is guilty of some wrongdoing in a foreign
State and is as a consequence deprived of his liberty or
property in accordance with due process of law by that
State, it is unlikely that his national State will intervene
to protect him. Indeed it would be wrong for the State of
nationality to intervene in such a case because no interna-
tionally unlawful act will have been committed in most
circumstances. In this sense, the clean hands doctrine
serves to preclude diplomatic protection. The position
assumes a different character, however, where an inter-
nationally wrongful act is committed by the respondent
State in response to the alien’s wrongful act—where, for
instance, an alien suspected of committing a criminal
offence is subjected to torture or to an unfair trial. In such
a case, the State of nationality may exercise diplomatic
protection on behalf of the individual because of the inter-
nationally wrongful act. The clean hands doctrine cannot
be applied in the latter case to the injured individual for
a violation of international law, first, because the claim
has now assumed the character of an international, State
v. State claim and secondly, because the individual has
no international legal personality and thus cannot (outside
the field of international criminal law) be held responsible
for the violation of international law. In short, as a con-
sequence of the fiction that an injury to a national is an
injury to the State itself, the claim on behalf of a national
subjected to an internationally wrongful act becomes an
international claim and the clean hands doctrine can be
raised against the protecting State only for its conduct and

not against the injured individual for misconduct that may
have preceded the internationally wrongful act.

9. As a consequence of the above reasoning, it follows
that the clean hands doctrine has no special place in claims
involving diplomatic protection. If the individual commits
an unlawful act in the host State and is tried and punished
in accordance with due process of law, no internationally
wrongful act occurs and the unclean hands doctrine is
irrelevant. If, on the other hand, the national’s misconduct
under domestic law gives rise to a wrong under interna-
tional law as a result of the respondent State’s treatment
of the national’s misconduct, the claim becomes interna-
tional if the injured national’s State exercises diplomatic
protection on his behalf. Then the clean hands doctrine
may only be raised against the plaintiff State for its own
conduct. This is illustrated by the LaGrand and Avena
cases. In both cases, foreign nationals committed serious
crimes, which warranted their trial and punishment, but in
both cases the United States violated international law in
respect of their prosecution by failing to grant them con-
sular access. At no stage did the United States argue that
the serious nature of their crimes rendered the hands of the
foreign nationals unclean, thereby precluding Germany
and Mexico respectively from protecting them under the
Vienna Convention on Consular Relations. On the con-
trary, in both cases (as has been shown above) the United
States contended that the plaintiff States themselves had
unclean hands by virtue of their failure to apply the Vienna
Convention in the manner required of the United States.

CHAPTER 111

Cases of application of the clean hands doctrine in the context of diplomatic protection

10. Unlike cases involving direct inter-State claims
in which the clean hands doctrine has been frequently
raised, the cases involving diplomatic protection in which
the doctrine has been raised are few.

11. The cases relied upon by some authors are the Ben
Tillett arbitration® and the Virginius.** Carreau cites there
two incidents as examples to support his statement that
“[17’individu pour qui I’Etat exerce ou prétend exercer
sa protection diplomatique ne doit pas lui-méme avoir

% See footnote 7 above.
2 See Moore, A Digest of International Law, p. 895.

eu une ‘conduite blamable’”.>® A close consideration of
Ben Tillett and Virginius reveals that neither of them has
anything to do with the clean hands doctrine, nor do they
employ the language of the doctrine.

12. First, the Ben Tillett case.”® On 21 August 1896,
Ben Tillett, a British national and a labour union activ-
ist, arrived in Belgium to participate in a meeting of
dock workers. The day he arrived in Belgium, he was
arrested, detained for several hours and deported back

2 Carreau, Droit international, pp. 467-468.
2 See footnote 7 above.
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to the United Kingdom. The latter, claiming on behalf
of Ben Tillett, argued that Belgium had violated its own
law and demanded monetary compensation of 75,000
francs. After negotiations failed, the case was decided by
an arbitrator. It is clear from the text of the arbitration
agreement between Belgium and the United Kingdom, as
well as from the arbitral award, that the issue of inadmis-
sibility of diplomatic protection was not even considered.
The United Kingdom undoubtedly exercised diplomatic
protection on behalf of Ben Tillett. It lost the case on sub-
stantive grounds, the main reason being that the act com-
mitted by Belgium was not an internationally wrongful
act (contrary to Carreau’s interpretation, who states that
“I’arbitre débouta la Grande-Bretagne en raison de la vio-
lation par Ben Tillett du droit belge. En bref, il n’avait pas
les ‘mains propres’”).”’

13. Secondly, the case of the Virginius.?® On 31 Octo-
ber 1873, the steamer Virginius was captured by a Span-
ish man-of-war on the high seas. Virginius, which flew
an American flag (as later determined, without a right to
fly it), carried arms, ammunition and potential rebels des-
tined for Cuba. Virginius was taken to Santiago de Cuba,
where 53 persons out of 155 crew members and passen-
gers were summarily condemned for piracy by court-
martial and executed. Among the executed persons were
nationals of the United Kingdom and the United States. It
is clear from the documents produced during negotiations
between Spain and the United States that there was no
disagreement between the parties involved about the right
of the United States to exercise diplomatic protection in
this particular situation. Also, both countries agreed that
Spain was responsible for a violation of international

27 Carreau, op. cit., p. 468.
28 See footnote 24 above.

law regardless of whether “Virginius ” rightfully flew the
United States flag and was engaged in transporting mili-
tary supplies and potential rebels to Cuba. The case was
not referred to arbitration, as Spain paid compensation to
both the United Kingdom and the United States for the
families of the executed British and American nationals.

14. Several writers express support for the clean hands
doctrine in the context of diplomatic protection, but they
offer no authority to support their views.? Cheng does,
however, cite the Clark claim of 1862, in which the Amer-
ican Commissioner disallowed the claim on behalf of an
American national in asking: “Can he be allowed, so far
as the United States are concerned, to profit by his own
wrong? ... A party who asks for redress must present him-
self with clean hands.”*

15. Many writers are sceptical about the clean hands
doctrine and the weight of authority to support it (see, in
particular, the views of Salmon,*! Rousseau®? and Garcia-
Arias*). Rousseau’s views are of special importance. He
states: “[1]l n’est pas possible de considérer la théorie des
mains propres comme une institution du droit coutumier
général, a la différence des autres causes d’irrecevabilité
a I’étude desquelles on arrive maintenant.”*

¥ Ruzié, Droit international public, p. 95; Combacau and Sur, Droit
international public, pp. 596-597; and Malanczuk, Akehurst’s Modern
Introduction to International Law, pp. 263-269.

30 Cheng, General Principles of Law as Applied by International
Courts and Tribunals, p. 156.

31 “Des ‘mains propres’ comme condition de recevabilité des récla-
mations internationales”, and Dictionnaire de droit international pub-
lic, pp. 677-678.

32 Droit international public, p. 172.

33 “La doctrine des ‘clean hands’ en droit international public”.

#* Op. cit., p. 177.

CHAPTER [V

A plea to admissibility?

16. On occasion, an argument premised on the clean
hands doctrine has been raised as a preliminary point in
direct inter-State cases before ICJ. It is not clear, however,
whether the intention has been to raise the matter as a plea
to admissibility. If the doctrine is applicable to claims

relating to diplomatic protection, it would seem that the
doctrine would more appropriately be raised at the merits
stage, as it relates to attenuation or exoneration of respon-
sibility rather than to admissibility.

CHAPTER V

Concluding remarks

17. In paragraph 332 of his second report on State
responsibility,® Mr. James Crawford suggested that the
defence of clean hands was raised “mostly, though not
always, in the framework of diplomatic protection”. In
paragraph 334, he added:

Even within the context of diplomatic protection, the authority
supporting the existence of a doctrine of “clean hands”, whether as
a ground of admissibility or otherwise, is, in Salmon’s words, “fairly

35 Yearbook ... 1999, vol. 11 (Part One), document A/CN.4/498 and
Add.1-4, p. 82.

long-standing and divided”.’® It deals largely with individuals involved
in slave-trading and breach of neutrality, and in particular a series of
decisions of the United States—Great Britain Mixed Commission set up
under a Convention of 8 February 1853 for the settlement of shipown-
ers’ compensation claims. According to Salmon, in the cases where the
claim was held inadmissible:

“In any event, it appears that these cases are all characterized by the fact
that the breach of international law by the victim was the sole cause
of the damage claimed, [and] that the cause-and-effect relationship

3% Loc. cit., p. 249.
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between the damage and the victim's conduct was pure, involving no
wrongful act by the respondent State.

“When, on the contrary, the latter has in turn violated international law
in taking repressive action against the applicant, the arbitrators have
never declared the claim inadmissible.”’

18. The present report has shown that the evidence in
favour of the clean hands doctrine is inconclusive. Argu-
ments premised on the doctrine are regularly raised in
direct inter-State cases before ICJ, but they have yet to be
upheld. Whether the doctrine is applicable at all to claims
involving diplomatic protection is highly questionable.
There is no clear authority to support the applicability

3 Ibid., p. 259.

of the doctrine to cases of diplomatic protection. Such
authority as there is is uncertain and of ancient vintage,
dating mainly from the mid-nineteenth century—as the
above-cited passages from Salmon demonstrate. Although
some authors support the existence of the doctrine in the
context of diplomatic protection, they are unsupported
by authority. Moreover, there are strong voices—Salmon
and Rousseau—against such a doctrine. In these circum-
stances the Special Rapporteur sees no reason to include a
provision in the draft articles dealing with the clean hands
doctrine. Such a provision would clearly not be an exer-
cise in codification and is unwarranted as an exercise in
progressive development in the light of the uncertainty
relating to the very existence of the doctrine and its appli-
cability to diplomatic protection.

Annex 287



ANNEX 288









490 DUMBERRY
1 Introduction

The clean hands doctrine (or ‘unclean’ hands) is often defined as ‘he-she who
comes into equity must come with clean hands’ The principle is also some-
times expressed in a number of Latin maxims, including ex delicto non oritur
actio (‘an unlawful act cannot serve as the basis of an action at law’) and ex
turpi causa non oritur actio (‘an action cannot arise from a dishonourable
cause’).! In simple terms, it means that ‘if some form of illegal or improper con-
duct is found on the part of the investor, his or her hands will be “unclean”, his
claims will be barred and any loss suffered will lie where it falls’? Importantly,
the act must be ‘connected with the instant litigation and of such a nature as to
affect the clean hands of the applicant’3 In the words of Cheng, the ‘claim itself
[must be] based upon the unlawful act’#

The question of the scope and application of the doctrine of clean hands
by investment tribunals is highly controversial. I have published an article in
this Journal on this topic in 2016.° Since then, many writers have participated
in this debate,® including one article in this Journal in ‘response’ to my earlier

1 Richard Kreindler, ‘Corruption in International Investment Arbitration: Jurisdiction and
the Unclean Hands Doctrine’ in Kaj Hober and others (eds), Between East and West: Essays
in Honour of Ulf Franke (Juris Publication 2010) 319: ‘Reliance on the maxim ex turpi causa
non oritur actio can and should be considered as another application of the Unclean Hands
Doctrine’.

2 Aloysius Llamzon, ‘Yukos Universal Limited (Isle of Man) v The Russian Federation: The State
of the “Unclean Hands” Doctrine in International Investment Law: Yukos as Both Omega and
Alpha’ (2015) 30(2) ICSID Rev 316.

3 Aloysius Llamzon and Anthony Sinclair, ‘Investor Wrongdoing in Investment Arbitration:
Standards Governing Issues of Corruption, Fraud, Misrepresentation and Other Investor
Misconduct’ in Albert Jan van den Berg (ed), Legitimacy: Myths, Realities, Challenges (Kluwer
2015) 451, 509.

4 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals (Stevens
1953) 156. See also ibid at 157-58: the doctrine ‘does not apply to cases where, though the
claimant may be guilty of an unlawful act, such act is judicially extraneous to the cause of
action.

5 Patrick Dumberry, ‘State of Confusion: The Doctrine of “Clean Hands” in Investment
Arbitration After the Yukos Award’ (2016) 17 JWIT 229.

6 See Mariano De Alba Uribe, ‘Drawing the Line: Addressing Allegations of Unclean Hands in
Investment Arbitration’ (2005) 12 Brazilian JIL 323; Marcin Katdunski, ‘Principle of Clean
Hands and Protection of Human Rights in International Investment Arbitration’ (2015) 4(2)
Polish Rev of Intl and Eur L; Caroline Le Moullec, ‘The Clean Hands Doctrine: A Tool for
Accountability of Investor Conduct and Inadmissibility of Investment Claims’ (2018) 84(1)
Arbitration 15-37; T Leigh Anenson, ‘Announcing the “Clean Hands” Doctrine’ (2017) 51(5)
UC Davis L Rev1829; Julien Ancelin, ‘A propos de la “théorie des mains propres”: Observations
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paper.” The present article examines additional (and sometimes new) evi-
dence and material and arrives at the conclusion that the doctrine of clean
hands should be considered as a general principle of international law in the
context of international investment law.® The article also critically assesses
the opposite conclusion reached by the recent South American Silver Limited
award that the doctrine is not a general principle of law (GPL).?

This article is structured as follows. I will first briefly examine the scope
of the doctrine of clean hands and its controversial application in general
international law (Section 2). This will be followed by an analysis of how
the concept has been considered by scholars and investment tribunals in
the specific field of investment arbitration (Section 3). In that section, I will
show that investment tribunals have recognised and applied the clean hands
doctrine in several awards. I will also critically examine the reasoning of the
Yukos and South American Silver Limited awards which have both held that the
clean hands doctrine is not a GPL. Section 4 will introduce the concept of ‘gen-
eral principle of international law’ and describe how such principles emerge
on the international plane in a manner different from GPL grounded in the
domestic laws of States. I will explain the reasons why, in my view, the doctrine
of clean hands should be considered as a general principle of international
law. Finally, I will say a few words on how tribunals could concretely apply the
doctrine in arbitration proceedings (Section 5).

2 The Doctrine Under International Law
2.1 Numerous Scholars Have Considered the Doctrine as a
General Principle of Law

The doctrine of clean hands has been endorsed by several public international
law scholars.!? One such author is Schwebel, who was one of the three arbitra-

sur les sentences arbitrales Yukos de la Cour Permanente d’Arbitrage du 18 juillet 2014’
(2015) 61 AFDI 831.

7 Ori Pomson, ‘The Clean Hands Doctrine in the Yukos Awards: A Response to Patrick
Dumberry’ (2017) 18(4) JWIT 712—34.

8 Patrick Dumberry, A Guide to General Principles of Law in International Investment
Arbitration (OUP 2020), examining 17 concepts (including the doctrine of clean hands)
and assessing whether or not they should be considered as GPL.

9 South American Silver Limited v Bolivia, PCA Case No 2013-15, Award (22 November 2018).

10  Cheng (n 4) 155; Elisabeth Zoller, La bonne foi en droit international public (Pedone 1977)
298; Gerald Fitzmaurice, ‘The General Principles of International Law, Considered from
the Standpoint of the Rule of Law’ (1957) 92 Recueil des Cours 119; Hersch Lauterpacht,
Recognition in International Law (CUP 1947) 420—21; James Crawford, Brownlie’s Principles
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tors in the Yukos case (further examined below). A number of scholars have
also considered the doctrine as a GPL.!'  have come to the same conclusion in
previous writings.!2

The question as to whether or not the doctrine should indeed be consid-
ered as a GPL is controversial. The starting point of the analysis is to mention
the undeniable fact that the doctrine exists under common law. This obvious
point has been recognised by several scholars,!3 as well as by a few investment
tribunals. Thus, in the Niko case, the Tribunal agreed with the Respondent’s
affirmation stating that the clean hands principle is ‘well recognised in com-
mon law’* The same conclusion was reached by the Churchill Mining tribunal
referring to the ‘common law doctrine of unclean hands’!> Similarly, in the
World Duty Free v Kenya case, the Tribunal examined English law (which
was the governing law of the contract) in some detail, and concluded that
the maxim ex turpi causa non oritur actio (which has been considered by
authors as one element of the clean hands doctrine!®) was undoubtedly part of

of Public International Law (8th edn, OUP 2012) 701; Margaret White, ‘Equity — A General
Principle of Law Recognised by Civilised Nations?’ (2004) 4 Queensland U Tech L ] 110;
Christopher R Rossi, Equity and International Law: A Legal Realist Approach to the Process of
International Decision Making (Transnational Publication 1993) 81; Aleksandr Shapovalov,
‘Should a Requirement of “Clean Hands” Be a Prerequisite to the Exercise of Diplomatic
Protection? Human Rights Implications of the International Law Commission’s Debate’
(2005) 20 Am U Intl L Rev 829, 840—42; Kevin Lim, ‘Upholding Corrupt Investors’ Claims
Against Complicit or Compliant Host States — Where Angels Should Not Fear to Tread’
(201-2012) YB Intl Invest L & Pol 608.

11 One example is Kreindler (n 1) 317-18. Many writers have also adopted the same position,
as further examined below.

12 Patrick Dumberry and Gabrielle Dumas-Aubin, ‘The Doctrine of “Clean Hands” and the
Inadmissibility of Claims by Investors Breaching International Human Rights Law’ in
Ursula Kriebaum (ed), Transnational Dispute Management Special Issue: Aligning Human
Rights and Investment Protection (2013) 3; Dumberry, ‘State of Confusion’ (n 5) 246 et seq;
Dumberry, Guide to General Principles (n 8) 194 et seq.

13 Llamzon and Sinclair (n 3) 508; Llamzon (n 2) 316; Le Moullec (n 6) 14.

14  Niko Resources (Bangladesh) Ltd v People’s Republic of Bangladesh, Bangladesh Petroleum
Exploration & Production Company Limited, Bangladesh Oil Gas and Mineral Corporation,
ICSID Case No ARB/10/11 and ICSID Case No ARB/10/18, Decision on Jurisdiction
(19 August 2013) para 476. The Tribunal also stated: ‘The principle of clean hands is known
as part of equity in common law countries’ (para 477).

15  Churchill Mining PLC and Planet Mining Pty Ltd v Indonesia, ICSID Case No ARB/12/14
and 12/40, Award (6 December 2016) para 493. See Glencore Finance (Bermuda) Limited
v Bolivia, PCA Case No 2016-39, Procedural Order No 2: Decision on Bifurcation
(31 January 2018) para 46, where the Tribunal agreed with the statement made by the
Churchill tribunal.

16  See Kreindler (n 1) 319; Llamzon and Sinclair (n 3) 510.
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English law.1” The concept is also part of US law; the Supreme Court stated that
‘[H]e who comes into equity must come with clean hands’1®

The recognition of the doctrine extends beyond common law. According to
one author, ‘the general principle underpinning the clean hands doctrine dates
to antiquity’, adding that ‘commentators have traced the genesis of unclean
hands to Chinese customary law and to the Roman period of Justinian'!® He
also noted that ‘in civil law countries without a separate body of law called
“equity,” a kindred idea can be found in the recognition of wrongdoing for
an abuse of right’2? The same assessment was made by the US Secretary of
State (Mr Bayard) in the Pelletier case of 1885 where he mentioned that the
doctrine (specifically referring to the maxim ex turpi causa non oritur actio)
had been recognized ‘by innumerable ruling under roman common law’ and
was ‘held by nations holding Latin traditions, and under the common law as
held in England and the United States’?! Notably, the principle is also found
in Islamic law.2? The existence of the doctrine in different legal systems led
Judge Weeramantry to conclude in his dissenting opinion in the Legality of
Use of Force that ‘[t|he Respondent invokes the “clean hands” principle, a prin-
ciple of equity and judicial procedure, well recognized in all legal systems, by
which he who seeks the assistance of a court must come to the court with
clean hands. He who seeks equity must do equity’.23

Investment arbitration scholars have also come to the same conclusion.
Two authors have recently indicated that the doctrine was ‘a well-established
principle of equity jurisprudence found in many municipal systems of law’.2*

17 World Duty Free Co Ltd v Kenya, ICSID Case No ARB/oo/7, Award (4 October 2006) para
179. It should be added that recently, the Supreme Court of the United Kingdom in Patel
v Mirza [2016] UKSC 42 adopted a ‘proportionality’ analysis rather than the strict clear
hands doctrine (the question as to whether a ‘proportionality’ test should be applied is
further examined in Section 5, below). This new case does not undermine per se the sta-
tus of the clean hands doctrine as a GPL. This is because, as further discussed below, the
concept can be considered as a ‘general principle of international law’, based on interna-
tional law material, rather than one grounded in domestic laws.

18  Precision Instrument Mfg Co v Automotive Co, US Supreme Court, 324 US 806 (1945) 814,
quoted in Llamzon (n 2) 316.

19  Leigh Anenson (n 6)1848.

20  ibid.

21 Pelletier Case (1885), referred to in Cheng (n 4) 157.

22 See Ancelin (n 6) 837, indicating that the concept is included in the notion of abuse of
right and referring to the work of writers on Islamic law.

23 Legality of Use of Force (Serbia and Montenegro v Belgium) (Order on Precautionary
Measures), dissenting opinion of Judge Weeramantry [1999] IC]J Rep 184.

24  Llamzon and Sinclair (n 3) 508 (referring to John Norton Pomeroy, Equity Jurisprudence
(5th edn, Filmer Brothers 1941) s 397—404).
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Writers have indeed indicated that the principle is found in ‘many’ States?®
of both civil and common law jurisdictions.26 More generally, a number of
authors have highlighted the fact that the principle is rooted in Roman law,??
‘which form the basis of the laws of most civilised countries’.?8 The position of
many scholars has been summarized as follows by one author:

Considering that the idea underlying the clean hands doctrine has been
recognized in both common and civil law systems since ancient times
through several legal maxims, I believe that it would very difficult to
conclude that the clean hands doctrine does not constitute a principle
derived from the municipal law of at least a majority of the States of the
international community. Thus, recognizing that the Yukos tribunal was
limited on its findings by the evidence cited by the parties to that dispute,
this author believes that irrespectively of the finding of such tribunal,
there are sufficient grounds to conclude that, although circumvented
with controversy, the clean hands doctrine amounts to a general prin-
ciple of international law.2?

A crucial point to add is that none of these investment arbitration scholars
have actually undertaken a comparative study of different legal orders. While
some authors have been more reluctant to recognize the doctrine as having
GPL status,3° to the best of one’s knowledge, only one author, Pomson, seems

25  Kreindler (n1) 317, indicating that the principle could be found in the laws of ‘many juris-
dictions’ of both common law and civil law traditions (explicitly referring to the German
Civil code). See also: Llamzon and Sinclair (n 3) 508 (the doctrine ‘today can be found
in the laws of many civil and common law jurisdictions’), 511 (the doctrine ‘having been
adopted in the domestic legal orders of many States, is frequently asserted to qualify as a
“general principle of law” pursuant to art 38(1)(c) of the ICJ Statute’).

26  Kreindler (n 1) 317; Llamzon (n 2) 316; Andrea K Bjorklund and Lukas Vanhonnaeker,
“Yukos: The Clean Hands Doctrine Revisited’ (2015) 9(2) Diritti umani e diritto internazio-
nale 367 (‘The clean hands doctrine can be found in the laws of both common and civil
law jurisdiction. It is rooted in the general principle of good faith and is closely related to
several Latin maxims’); De Alba Uribe (n 6) 323 (‘the doctrine has been no stranger in civil
law systems’).

27  Aloysius P Llamzon, ‘On Corruption’s Peremptory Treatment in International Arbitration’
in Domitille Baizeau and Richard H Kreindler (eds), Addressing Issues of Corruption in
Commercial and Investment Arbitration (Kluwer Law International 2015) 37.

28  Kreindler (n1) 317.

29  De Alba Uribe (n 6) 324-25.

30  Charles T Kotuby Jr and Luke A Sobota, General Principles of Law and International Due
Process: Principles and Norms Applicable in Transnational Disputes (OUP 2017) 132, noting
that ‘there is no strict or uniform principle in national legal orders that prohibits judicial
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to be strongly opposed to such a conclusion. In a recent article, Pomson indi-
cated that the clean hands doctrine ‘manifests itself in different ways, based
on the circumstances where it is invoked’ and that, in fact, it can ‘be broadly
divided into three variations, one of these being divided into three further
variations’3! He conducted an analysis of four laws (Unites States, United
Kingdom, Germany and France).3?2 While acknowledging the non-exhaustive
nature of his analysis,33 he came to the conclusion that none of the three dis-
tinct ‘variations’ of the doctrine he identified were firmly established under
these laws.3* Therefore, he concluded that the doctrine of clean hands does
not exist as a GPL.3%

I have found no comparative law scholarship that specifically examines the
doctrine in varying jurisdictions. I have myself not conducted a comprehensive
analysis of domestic legal orders. Nevertheless, in my opinion, it is probably
unnecessary to undertake any such a comparative study looking at different
laws to determine whether they include the doctrine (or any of its variations).
This is because I believe that the doctrine should be considered as a general
principle of international law. The reasons for arriving at this conclusion are
discussed further below when dealing with investment arbitration case law
(Section 3). Before doing so, I will examine how international law tribunals
have analysed the doctrine.

2.2 There Is Limited Support for the Doctrine in International Case Law

As rightly acknowledged by the Yukos tribunal, the status of the clean hands
principle is ‘controversial’ in international law.26 Thus, in the context of State
responsibility, the International Law Commission (ILC) Special Rapporteur
James Crawford explained that ‘if it exist[s] at all,; the doctrine would oper-
ate as a ground of inadmissibility rather than as a circumstance precluding

relief whenever a Claimant has contravened the law or fulfilled its contractual obliga-
tions’ See also Ancelin (n 6) 837.

31 Pomson (n7) 715.

32 ibid 728-29.

33  ibid 729. He also noted that this small sample is sufficient based on the affirmation by
Malcolm Shaw, International Law (7th edn, CUP 2014) 71, that ‘Anglo-American com-
mon law has influenced a number of states throughout the world, as have the French and
Germanic systems..

34  Pomson (n7) 729 et seq, 733.

35  ibid 729 et seq, 733 (‘In light of the above, it would seem difficult to conclude that any
of the different forms of the clean hands doctrine today constitute general principles
of law’).

36  Hulley Enterprises (Cyprus) Limited v Russia, PCA Case No AA226, UNCITRAL, Final
Award (18 July 2014) paras 1358-59.

JOURNAL OF WORLD INVESTMENT & TRADE 21 (2020) 489—-527

Annex 288



496 DUMBERRY

wrongfulness or responsibility.3” International tribunals have been reluctant
to recognize the existence of the doctrine. As noted by two authors, the actual
application of the principle by courts and tribunals has been so far ‘rare’38
Consequently, the status of the doctrine has been described by many as ‘unset-
tled’ in international law.39 In fact, some authors consider that case law shows
that the doctrine is not a GPL.40

In a 2007 Permanent Court of Arbitration (PCA) arbitration between
Guyana and Suriname, the Tribunal underlined that the clean hands doctrine
had been inconsistently applied by tribunals:

No generally accepted definition of the clean hands doctrine has been
elaborated in international law. Indeed, the Commentaries of the ILC
Draft Articles on State Responsibility acknowledge that the doctrine
has been applied rarely and, when it has been invoked, its expression has
come in many forms. The IC] has on numerous occasions declined to
consider the application of the doctrine, and has never relied on it
to bar admissibility of a claim or recovery. However, some support for the
doctrine can be found in dissenting opinions in certain IC] cases, as well
as in opinions in cases of the Permanent Court of International Justice
(PCI]) ... These cases indicate that the use of the clean hands doctrine
has been sparse, and its application in the instances in which it has been
invoked has been inconsistent.#

37  ‘Second Report on State Responsibility by Mr James Crawford, Special Rapporteur’
(30 April 1999) UN Doc A/CN.4/498/Add.2, para 334, in International Law Commision
Yearbook, vol 2(1) (1999) 83, 333, 336. See also, James Crawford, The International
Law Commission’s Articles on State Responsibility: Introduction, Text and Commentaries
(CUP 2002) 162.

38  Kotuby and Sobota (n 30) 133.

39  Llamzon and Sinclair (n 3) 510. See also: Andreas R Ziegler and Jorun Baumgartner,
‘Good Faith as a General Principle of (International) Law’ in Andrew D Mitchell,
Muthucumaraswamy Sornarajah, and Tania Voon (eds), Good Faith and International
Economic Law (OUP 2015) 29; Attila Tanzi, ‘The Relevance of the Foreign Investor’s Good
Faith in Andrea Gattini, Attila Tanzi and Filippo Fontanelli (eds), General Principles of
Law and International Investment Arbitration (Brill 2018) 207 (‘the notion has not estab-
lished itself with certainty as a general principle of international litigation’).

40  Ancelin (n 6) 837—38.

41 Guyana v Suriname, Arbitral Tribunal Constituted Under Annex VII of the United Nations
Convention on the Law of the Sea (UNCLOS), Award (17 September 2007) para 418. See
also, para 421, where the Tribunal used expressions such as ‘to the extent that such a doc-
trine may exist in international law’ as well as ‘even if it were recognised as a rule of
international law”.
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For these reasons, ILC Special Rapporteur Crawford concluded (quoting
Rousseau*?) that ‘it is not possible to consider the “clean hands” theory as
an institution of general customary law’#® However, the relevant question is
whether the doctrine is a GPL, not a rule of custom.

At the opposite end of the spectrum, ILC Special Rapporteur Dugard (in
a report dealing with clean hands in the specific context of diplomatic pro-
tection) stated that international law cases ‘make it difficult to sustain the
argument that the clean hands doctrine does not apply to disputes involving
direct inter-State relations’** While ultimately denying the application of the
doctrine in the context of diplomatic protection,*> Dugard also rightly noted
that ‘States have frequently raised the clean hands doctrine in direct inter-
State claims’.#® The doctrine has indeed been invoked by States in many IC]
cases.*” Dugard mentioned that ‘in no case has IC]J stated that the doctrine is
irrelevant to inter-State claims’#® While it is true that the Court never denied
the existence of the doctrine (despite having had many opportunities to do
s0),*9 it must also be recognised that it has never upheld the doctrine either.

42 Charles Rousseau, Droit international public Tome v Les rapports conflictuels (5th edn,
Sirey 1983) 177, para 170 (‘il n'est pas possible de considérer la théorie des mains propres
comme une institution de droit coutumier général’).

43  Crawford (n 37) 83, para 334.

44  See ‘Sixth Report on Diplomatic Protection by John Dugard’ (57th Session, ILC, 2005) A/
CN.4/546, para 6.

45  ibid para 18, stating that the ‘evidence in favour of the clean hands doctrine is inconclu-
sive’ and that there was ‘no clear authority to support the applicability of the doctrine to
cases of diplomatic protection’ On this specific question, see: Shapovalov (n 10) 829—-66;
Jean Salmon, ‘Les principes généraux du droit: une insaisissable source du droit appli-
cable aux contrats d’Etat’ in Raymond Vander Elst (ed), Mélanges Raymond Vander Elst,
vol IT (Nemesis 1986).

46  ibid.

47  See eg, Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory (Advisory Opinion) [2004] IC] Rep 136, paras 63—64; Case Concerning the Oil
Platforms (Iran v United States) (Judgment) [2003] IC] Rep 161, paras 29—30. See analysis
of Dugard (n 44) paras 5 et seq, also referring to three other cases. See recently Maritime
Delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary Objections) [2017] IC]
Rep paras 139—40, with Kenya endorsing the doctrine and Somalia indicating that it ‘has
never been recognized by the Court’ and that ‘the Court’s case law confirms that accusa-
tions of bad faith of the type levelled against Somalia cannot bar the admissibility of an
Application’ The Court said that in that case there was no need ‘to address the more gen-
eral question whether there are situations in which the conduct of an applicant would be
of such a character as to render its application inadmissible’ (para 143).

48  Dugard (n 44) para 6.

49  Rahim Moloo, ‘A Comment on the Clean Hands Doctrine in International Law’ (2011) 8(1)
TDM 4.
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In other words, the ICJ has adopted a rather ‘neutral’ position regarding the
application of the concept under general international law. In a recent 2019
case before the ICJ, the United States acknowledged that situation,®® but the
Court decided that it was not necessary to take position on the question of the
status of the doctrine.5!

Although one can agree with the general assessment that the doctrine of
clean hands has rarely been applied by international law tribunals, it remains
that there is, nevertheless, some support for its recognition in older inter-
national law cases. Thus, Cheng cites several older arbitration cases where
tribunals have indeed applied the doctrine, including the Medea and the Good
Return cases decided by an Ecuador-United States Commission.>? Some have
also pointed out that support in favor of the doctrine can be found in the sepa-
rate opinion of Judge Hudson®? and the dissenting opinion of Judge Anzilotti>*
in the 1937 PCI]J case of The Diversion of Water from the Meuse. In a recent

50  Certain Iranian Assets (Islamic Republic of Iran v United States of America) (Preliminary
Objections) (13 February 2019) para 117: ‘The United States recognizes that in the past the
Court has not upheld an objection based on the “clean hands” doctrine, but argues that it
has not rejected the doctrine either, and that, in any event, the time is ripe for the Court
to acknowledge it and apply it. According to the United States, the Court need not address
the merits of this case to assess the legal consequences of Iran’s conduct’. Iran’s position
was slightly different, para 119 (‘Iran also points out that there is uncertainty about the
substance and binding character of the “clean hands” doctrine and that the Court has
never recognized its applicability’).

51  ibid parai2i.

52  Cheng (n 4) 155, citing several cases, including: Cases of the Good Return and the Medea,
opinion of Hassaurek (8 August 1865) in John Bassett Moore, History and Digest of the
International Arbitrations to Which the United States Has Been a Party, vol 3 (Washington
Government Print Office, 1898) 2739: Thold it to be the duty of the American Government
and my own duty as commissioner to state that in this case Mr. Clark has no standing as
an American citizen. A party who asks for redress must present himself with clean hands.
His cause of action must not be based on an offense against the very authority to whom
he appeals for redress. It would be against all public morality, and against the policy of all
legislation, if the United States should uphold or endeavor to enforce a claim founded on
a violation of their own laws and treaties, and on the perpetration of outrages committed
by an American citizen against the subjects and commerce of friendly nations’.

53  The Diversion of Water from the Meuse (Netherlands v Belgium) (opinion of Judge Hudson)
PCIJ Ser A/B, No 70, 77, 87, referring to the principle that ‘who seeks equity must do
equity’ and concluding that a tribunal will ‘refus|e] relief to a plaintiff whose conduct in
regard to the subject-matter of the litigation has been improper’ (quoting from Douglas
McGarel Hogg (ed), Halsbury’s Laws of England, vol 13 (2nd edn, Butterworths 1934)).

54  ibid, dissenting opinion of Judge Anzilotti, 50, stating that the principle of inadimplenti
non est adimplendum ‘is so just, so equitable, so universally recognized that it must be
applied in international relations’ He also referred to the doctrine in his dissenting opin-
ion in Legal Status of Eastern Greenland (Judgment) PCIJ Ser A/B, No 53, 95.
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article, one author argued, however, that these two examples are instances of
the application of one ‘variation’ of the clean hands doctrine. He referred to
this variation as ‘reciprocal obligations’ and defined it as follows: ‘a party to a
case may not argue that the other party has committed some illegality if the
former itself has committed a reciprocal illegality in their relations’ > It is true
that the two judges were, in fact, referring to the specific maxim of inadim-
plenti non est adimplendum (‘one has no need to respect his obligation if the
counter-party has not respected his own’) which is not usually identified with
the clean hands doctrine per se (the question is further examined below).>¢ In
other words, these two opinions do not seem to provide much support to the
more specific aspect of the doctrine which is examined in this section.

Yet, one can hardly deny the existence of some support for the doctrine
in the opinions of other judges. Thus, the principle has also been endorsed
by several ICJ judges in their dissenting opinions,®” including that of Judge
Schwebel in the Nicaragua case.>® In this context, it seems that one can agree
with the conclusion reached recently by the Churchill Mining tribunal which
noted that the doctrine of ‘unclean hands’ had ‘found expression at the inter-
national level, although its status and exact contours are subject to debate and
have been approached differently by international tribunals’>°

One author has dismissed the relevance of the separate and dissent-
ing opinions of judges mentioned in the previous paragraph as examples of

55  Pomson (n7) 716.

56  Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States)
(Merits) Dissenting Opinion of Judge Schwebel [1986] IC] Rep 259, para 269, indicating
that this is a ‘variation’ of the doctrine.

57  See eg Arrest Warrant of n1 April 2000 (Democratic Republic of the Congo v Belgium)
(Judgment) Dissenting Opinion of Judge ad hoc Van den Wyngaert [2002] IC] Rep 137,
para 35 (‘The Congo did not come to the Court with clean hands. In blaming Belgium for
investigating and prosecuting allegations of international crimes that it was obliged to
investigate and prosecute itself, the Congo acts in bad faith’) 84; TeAran Hostages (United
States v Iran), IC]J Rep 1980, dissenting opinion of Judge Morozov, para 3.

58  Nicaraguav United States (n 56) dissenting opinion of Judge Schwebel, paras 240, 268—72.
See para 268: ‘Nicaragua has not come to Court with clean hands. On the contrary, as
the aggressor, indirectly responsible — but ultimately responsible — for large numbers of
deaths and widespread destruction in El Salvador apparently much exceeding that which
Nicaragua has sustained, Nicaragua’s hands are odiously unclean. Nicaragua has com-
pounded its sins by misrepresenting them to the Court. Thus, both on the grounds of
its unlawful armed intervention in El Salvador, and its deliberately seeking to mislead
the Court about the facts of that intervention through false testimony of its Ministers,
Nicaragua’s claims against the United States should fail.

59  Churchill Mining (n 15) para 493. See Glencore Finance (Bermuda) Limited v Bolivia (n 15)
para 46, where the Tribunal agrees with the statement made by the Churchill tribunal.
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‘variations’ of the doctrine which are said to be different from the one at the
heart of this section.®? It is not entirely clear whether the sophisticated distinc-
tions made by Pomson are actual very useful in practice. As a matter of fact,
all these different ‘variations’ (except for the specific maxim inadimplenti non
est adimplendum mentioned in the opinions of Judges Hudson and Anzilotti
in The Diversion of Water from the Meuse) have been considered by scholars,
such as Cheng, as being under the umbrella of the clean hands doctrine. In
any event, the present discussion focuses on investment arbitration proceed-
ings commenced by an investor against the host State of the investment. To
use Pomson’s own terminology, this is the so-called third ‘variation’ of the doc-
trine (‘unlawful conduct relating to the subject-matter of the case’!). This is
the only ‘variation’ that is relevant in the context of investment arbitration.62
I will show in the next section that investment tribunals have both implicitly
and explicitly endorsed the doctrine of clean hands.®3

3 The Doctrine in International Investment Law

In recent years, a number of authors have openly supported the application
of the doctrine of clean hands in the field of investment arbitration to operate
as a bar to the admissibility of claims submitted by investors that have com-
mitted violations of host States’ laws.64 It seems that only one author, Pomson,

60  Thus, Pomson (n 7) believes that the opinion of Judge Anzilotti in the Legal Status of
Eastern Greenland (n 54) is an illustration of the ‘causal link’ approach which he defines
as ‘an instance in which the alleged right the claimant is invoking against the respondent
was obtained through an unlawful act’ (ibid 719). He also believes that the opinion of
Judge Schwebel in the Nicaragua case (n 56) is an illustration of yet another ‘variation’ of
the ‘causal link’ approach to the clean hands doctrine which he called ‘provocation’ (ibid
721). He also refers (ibid 723) to the dissenting opinion of Judge Morozov in the Tehran
Hostages (n 57) as a third form of the doctrine he calls ‘unlawful conduct relating to the
subject-matter of the case’ (‘in circumstances where a claimant has committed an illegal-
ity related to the subject-matter of a case, the claimant is precluded from invoking the
respondent’s alleged illegality’).

61  Pomson (n7) 723.

62  ibid 723.

63  Pomson believes on the contrary that investment tribunals have ‘implicitly reject the exis-
tence of a variation of the clean hands doctrine according to which illegal activity related
to the subject-matter of a claim may render it inadmissible’ (ibid para 726).

64  Kreindler (n 1) 309; Carolyn B Lamm, Hansel T Pham and Rahim Moloo, ‘Fraud and
Corruption in International Arbitration’ in Ballesteros MA Fernandez and David Arias
(eds), Liber Amicorum Bernardo Cremades (Kluwer 2010) 723—26; Moloo (n 49); Rahim
Moloo and Alex Khachaturian, ‘The Compliance with the Law Requirement in
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strongly rejects the application of the doctrine in investor-State arbitration.>
Writers who are sceptical about the status of the doctrine have relied on
the Yukos award (Section 3.1). I will also highlight that other investment tri-
bunals have recognised and applied the clean hands doctrine in previous
awards (Section 3.2). Finally, I will critically assess the South American Silver
Limited award which has also held that the clean hands doctrine is not a
GPL (Section 3.3).

3.1 The Yukos Award’s Confusing Analysis on General Principles
The Yukos awards involved three separate claims filed by three control-
ling shareholders of OAO Yukos Oil Company (Yukos).%¢ The same Tribunal
(composed of the same three arbitrators) rendered three awards in July 2014
(they will be collectively referred to as the Yukos award).5” The Yukos award
was, until very recently, the most important investment award examining the
question of clean hands.5® This specific feature of the award has been ana-
lysed by numerous authors,%® including myself.”? For the purpose of this
article, suffice it to focus on the Tribunal’s findings regarding the GPL status of
the doctrine.

The Yukos tribunal rejected the proposition that the unclean hands doctrine
was a general principle of law on the following ground:

The Tribunal is not persuaded that there exists a ‘general principle of law
recognized by civilized nations’ within the meaning of Article 38(1)(c) of
the IC]J Statute that would bar an investor from making a claim before
an arbitral tribunal under an investment treaty because it has so-called
‘unclean hands.

International Law’ (2010) 34 Fordham Intl L J 1485-86; Bjorklund and Vanhonnaeker
(n 26) 367-68. See also, Dumberry and Dumas-Aubin (n 12).

65  Pomson (n7) 724 et seq.

66  Hulley Enterprises Limited (a company organized under the laws of Cyprus), Yukos
Universal Limited (a company organized under the laws of the Isle of Man), and Veteran
Petroleum Limited (a company organized under the laws of Cyprus).

67  Hulley Enterprises (n 36) para 1360. See also Yukos Universal Limited (Isle of Man) v Russia,
UNCITRAL, PCA Case No AA227, Final Award (18 July 2014); Veteran Petroleum Limited
(Cyprus) v Russia, UNCITRAL, PCA Case No AA228, Final Award (18 July 2014).

68 It should be added that the final awards in all three cases were subsequently set aside by
the The Hague District Court in a Judgment of 20 April 2016. The Dutch Appeals Court
overturned that ruling in its judgement of February 202o0.

69  See Bjorklund and Vanhonnaeker (n 26) 365-86; Llamzon (n 2); Ancelin (n 6).

70  Dumberry, ‘State of Confusion’ (n 5).
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General principles of law require a certain level of recognition and
consensus. However, on the basis of the cases cited by the Parties, the
Tribunal has formed the view that there is a significant amount of
controversy as to the existence of an ‘unclean hands’ principle in inter-
national law.™

The Tribunal’s remark that the clean hands doctrine isnota GPL is open to crit-
icism.”? One cannot help noticing a certain degree of confusion in the award
regarding the proper terminology. Thus, it is unclear whether the Tribunal
actually dealt with one concept (GPL foro domestico) or the other (general
principle of international law). The confusion may be the result of the parties’
own pleadings and the way they have used these terms. The Claimants seem to
have considered the doctrine both from the perspective of a general principle
of international law”® and a GPL foro domestico.”* The Respondent used the
term as a GPL foro domestico.”™ It is quite possible that this confusing termi-
nology may have led the Tribunal to view the two synonymously. This seems
to be the case when considering the manner in which the Tribunal started and
ended its analysis of this point. Thus, the Tribunal started its analysis by asking
the following question in the title of the section devoted to this issue: ‘Does the

71 Hulley Enterprises (n 36) paras 1358-59.
72 Dumberry, ‘State of Confusion’ (n 5); Chester Brown, ‘The End of the Affair? Hulley
Enterprises Ltd (Cyprus) v Russian Federation’ (2016) 17(1) JWIT 137 (noting that the rea-
soning of the Tribunal on this point ‘may be questioned; is the rule against profiting from
one’s wrongs, which is analogous to the ‘clean hands’ doctrine, not a general principle of
law?’) 138 (‘The Tribunal’s findings on the ‘clean hands’ doctrine is therefore open to ques-
tion’); De Alba Uribe (n 6) 324 (rejecting the position of the tribunal that the principle is
not a GPL). Other writers have taken a different position: Pomson (n 7) (arguing that the
reasoning of the Tribunal was correct); Llamzon (n 2) 317 (‘There seems to be no reason to
doubt the Yukos Tribunal’s conclusion that no unclean hands doctrine ‘proper’ exists as a
principle of international law’).
73 Hulley Enterprises (n 36). This is clear from para 8o of the Claimants’ Skeleton Arguments
cited at ibid para 108 of the award:
The Respondent’s position is fundamentally unfounded for several reasons. First, the
so-called ‘unclean hands’ theory finds no support in the text of the ECT, customary
international law, or investment treaty jurisprudence. Second, even assuming the exis-
tence of such a general principle of international law, which the Claimants deny, its
scope would be dramatically more limited than the Respondent contends, such that
the Respondent has not alleged any facts that could establish its applicability in the
present case (emphasis added).

See also ibid para 1329 (‘Claimants emphasize that the bar for recognition of general prin-

ciples of international law is set “extremely high”’) (emphasis added).

74  See ibid paras 1326, 1330.

75  See ibid para 132s5.
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“Clean Hands” Doctrine Constitute a “General Principle of Law Recognized by
Civilized Nations”?’ (quoting Article 38(1)(c) of the ICJ Statute).”® Two pages
of analysis later, the Tribunal closed its reasoning by indicating: ‘The Tribunal
therefore concludes that “unclean hands” does not exist as a general principle
of international law which would bar a claim by an investor, such as Claimants
in this case.’” Therefore, the Tribunal introduced the word ‘international’
when referring to GPL under Article 38(1)(c) of the Statute of the IC]J. The
same expression is also used earlier in the award.”® In sum, it remains unclear
whether the Tribunal had in mind one concept or the other, or (perhaps) both.
The next paragraphs examine these two scenarios separately.

On the one hand, in the event that the Tribunal was actually dealing with
GPL foro domestico, I have explained in prior publication,” that it should have
undertaken a comparative analysis to assess whether the doctrine could be
found in the most representative legal systems of the world.8° Instead, the
Tribunal seems to have relied on what other courts and tribunals have con-
cluded about the status of the clean hands doctrine. Such renvoi to the work of
other tribunals is, of course, not problematic in and of itself. This is certainly
the case whenever the referred decision of the tribunal does contain a com-
prehensive analysis of the issue.8! A good example is the Niko award (discussed
below) where the Tribunal made reference to the World Duty Free case as an
authoritative analysis on the status of the prohibition of corruption.8? Yet,
there is no evidence in the Yukos award that the decisions mentioned by the
parties in their pleadings (and cited by the Tribunal in its award) have actually
done such a comparative analysis of the status of the clean hands doctrine
under municipal law.83 Moreover, since the pleadings are not publicly available

76  ibid, see title just before para1357.

77  ibid para 1363 (emphasis added).

78  ibid para1347: ‘The Parties dispute whether “clean hands” exists as a “general principle of
international law recognized by civilized nations” in the meaning of Article 38(1)(c) of the
Statute of the ICJ".

79  Dumberry, ‘State of Confusion’ (n 5).

80  Dumberry, Guide to General Principles (n 8) 93, explaining the proper methodology that
should be (in an ideal world) followed.

81  C McLachlan, ‘Investment Treaties and General International Law’ (2008) 57(2) ICLQ
391-92.

82 Niko Resources (n 14) paras 431-33.

83  Initsaward, the Tribunal noted that ‘the Parties have dedicated to this controversy [ie the
clean hands doctrine] several hundreds of pages of pleadings in the merits phase alone,
citing in the process dozens of arbitral awards and decisions rendered by the Permanent
Court of International Justice (the “PCIJ”), the International Court of Justice (“ICJ”) and
mixed-claims commissions’ (Hulley Enterprises (n 36) para 1312). See also ibid fn 1714,
where the Tribunal lists all cases referred to by the Respondent.
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in this case, it is impossible to know whether any such analysis of municipal
law was actually put forward by the parties.

On the other hand, if the Tribunal’s goal was to examine the doctrine of clean
hands as a ‘general principle of international law’, the analysis can be consid-
ered as technically sound. Thus, such principles emerge on the international
plane (not under domestic law) and can be identified by, inter alia, examin-
ing how other international tribunals have analysed the issue and whether the
principle is found in treaties (a point further discussed in Section 4). In short,
the Tribunal looked at the right place to determine the issue.

At the end of the day, all will agree with the Yukos tribunal’s observation that
the doctrine is (at the very least) controversial under international law and
that it has received uneven support amongst other international law courts
and tribunals. In my opinion, however, the Tribunal’s analysis of how other
investment tribunals have assessed the clean hands doctrine is more problem-
atic. This question is examined in the following section.

3.2 Investment Tribunals Have Already Recognised and Applied the
Clean Hands Doctrine in Previous Awards

In its award, the Yukos tribunal noted that the Respondent referred to a num-

ber of dissenting opinions by judges in ICJ and PCIJ cases where the principle

of ‘unclean hands’ was invoked (including the dissenting opinion of Judge

Schwebel, a member of the Tribunal, in the Nicaragua case).8* Importantly,

the Yukos tribunal added that the Respondent had been

unable to cite a single majority decision where an international court
or arbitral tribunal ha[d] applied the principle of “unclean hands” in an
inter-State or investor-State dispute and concluded that, as a principle of
international law, it operated as a bar to a claim.8>

This remark about the (alleged) absence of any ‘majority decision’ applying
the doctrine may have been designed by the Tribunal to distance itself from
the position previously adopted by Judge Schwebel in his dissenting opinion
in the Nicaragua case,86 and in his earlier writing.8” As noted by two authors,

84  Hulley Enterprises (n 36) para 1361.

85  ibid para1362.

86  Nicaraguav United States (n 56), dissenting opinion of Judge Schwebel.

87  In an article published in 1999 (Stephen Schwebel, ‘Clean Hands in the Court’ (1999) 31
Studies in Transnatl Legal Policy 74), Schwebel affirmed that the doctrine of clean hands
‘is supported in international law’ and referred to the ‘equitable considerations that are at
the heart of the general principles of law that the doctrine of clean hands embodies’ (ibid

JOURNAL OF WORLD INVESTMENT & TRADE 21 (2020) 489—-527

Annex 288



THE CLEAN HANDS DOCTRINE 505

Schwebel had ‘unambiguously acknowledged the nature of the clean hands
doctrine as being that of a general principle of law’88 In other words, the
Tribunal had no other choice but to make some fine distinguishing in order to
conclude that the doctrine was not a GPL.8°

Nonetheless, some may question the accuracy of the Tribunal’s observation
about the lack of any ‘majority decision’ in favour of the doctrine. For instance,
a number of authors®° have argued that the doctrine of clean hands has, in
fact, been adopted by the majority of the Permanent Court of International
Justice (PCI]J) in the 1937 Meuse River case.”! According to Schwebel himself,
the majority decision in this case is indeed ‘the most notable exposition and
application of the principle [of ‘unclean hands’] (or more precisely, of an allied
principle) in modern international law’.92 However, Schwebel pointed out that
this case did not involve the application of the clean hands doctrine per se,

78). In an updated version of this article later published (Stephen Schwebel, ‘Clean Hands,
Principle’ in Riidiger Wolfrum (ed), Max Planck Encyclopedia of Public International Law
(OUP 2009)) he, however, seems to have adopted a different position on the matter. Thus,
he mentioned that the question as to whether the principle of clean hands is a princi-
ple of contemporary international law ‘is a question on which opinion is divided’ (ibid
para 3), noting that while ‘a number of States have maintained the vitality and applicabil-
ity of the principle of clean hands in inter-State disputes) [t]he ICJ has not rejected the
principle though it has generally failed to apply it’ (ibid para 12).

88  Bjorklund and Vanhonnaeker (n 26) 368.

89  See the comment ibid 373: ‘it is interesting to note that the Tribunal, composed inter alia
of Judge Schwebel, reached the conclusion that the clean hands doctrine is not a gen-
eral principle of public international law despite Judge Schwebel’s earlier finding to the
contrary. Judge Schwebel did not issue a dissenting or concurring opinion in the Yukos
decision.

9o  Llamzon and Sinclair (n 3) 511 (The PCIJ ‘applied the clean hands doctrine’); Le Moullec
(n6)17.

91  In this case, the Netherlands sought to prevent Belgium from making use of waters from
the Meuse River which it considered contrary to the terms of a bilateral 1863 treaty relat-
ing to the regime of diversions from the River Meuse. Importantly, the Netherlands had
itself constructed certain works contrary to the terms of the treaty. Belgium therefore
argued that the Netherlands should not be permitted to invoke the treaty against it. The
Court mentioned that ‘[i]n these circumstances, the Court finds it difficult to admit that
the Netherlands are now warranted in complaining of the construction and operation of
a lock of which they themselves set an example in the past’ (The Diversion of Water from
the Meuse (1 53)).

92  Schwebel, ‘Clean Hands’ (n 87) para 2. See also, in his dissenting opinion in Nicaragua v
United States (n 56) para 240, where he refers to the opinion of Judge Husdon and men-
tions the work of C Wilfred Jenks, The Prospects of International Adjudication (Stevens
and Sons 1964) 326, stating that the majority of the Court had endorsed the position of
Hudson. This reference suggests that Schwebel also believe that the majority of the Court
adopted the doctrine in this case. See also Nicaragua v United States (n 56) para 269.
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but a ‘variation’ of the doctrine.93 As mentioned above, one can agree with the
positioning of Pomson on the specific point®* that the Court (and both Judges
Hudson and Anzilotti in their opinions) actually applied the principle inad-
implenti non est adimplendum, which is typically considered as different from
the clean hand doctrine per se. In any event, it should be added that the Court,
in this case, applied that principle more as a supplementary argument, rather
than as the main reason for rejecting the claim.%>

In my opinion, there is another reason why the previously mentioned affir-
mation by the Yukos tribunal is incorrect.96 I have examined elsewhere how
investment tribunals have analysed the concept of clean hands®? and argued
that the inclusion of a provision in an investment treaty to the effect that
protected investments are only those made ‘in accordance with the law’ is a
manifestation of the doctrine of clean hands. The same position has also been
adopted by other authors.?® Investment tribunals have thus already used the
doctrine of clean hands to decide cases.? One clear example is the Inceysa
award where the Tribunal stated that a ‘foreign investor cannot seek to benefit
from an investment effectuated by means of one or several illegal acts and,
consequently, enjoy the protection granted by the host State, such as access
to international arbitration to resolve disputes, because it is evident that its
act had a fraudulent origin and, as provided by the legal maxim, “nobody can

93  Nicaraguav United States (n 56) dissenting opinion of Judge Schwebel, paras 269 et seq.

94  Pomson (n 7) 716-17.

95  The Diversion of Water from the Meuse (n 53). Thus, the Court made this observation after
having already concluded that Belgium’s Neerhaeren Lock was not contrary to the treaty.

96  Against cf Llamzon (n 2) 317, stating that ‘no international court or tribunal — or more
precisely, no majority decision or award — has ever explicitly recognized the existence of
the unclean hands doctrine’.

97  Dumberry, ‘State of Confusion’ (n 5).

98  Moloo (n 49) 6—7; Moloo and Khachaturian (n 64) 1485; Llamzon and Sinclair (n 3) 509;
Bjorklund and Vanhonnaeker (n 26) 367, 369 (‘the translation of the doctrine into treaty
language can be found in explicit provisions that an investment, for example, must be
undertaken ‘in accordance with the law’ of the host state’); De Alba Uribe (n 6) 324 (‘the
doctrine has been recognized (and embodied) ... in the express text of some BITs, which
require that any investment be made in compliance with the laws and regulations of the
host State’); Kaldunski (n 6) 96 (arguing that ‘the principle of clean hands does not have
an autonomous character and that it is enshrined in the obligation to make investments
in accordance with law’). Against cf Le Moullec (n 6) 24, 29; Pomson (n 7) 724—25.

99  Moloo (n49) 7.

JOURNAL OF WORLD INVESTMENT & TRADE 21 (2020) 489—-527

Annex 288



THE CLEAN HANDS DOCTRINE 507

benefit from his own fraud”'9° This Latin maxim is an expressions of the clean
hands doctrine.!0!

Many other tribunals have also concluded to the existence of an implicit
legality requirement even in the absence of such a clause in the instrument.102
This is also an expression of the clean hands doctrine.l93 A good illustration
is the Plama case.'%* Having concluded that the investment was ‘obtained by
deceitful conduct that is in violation of Bulgarian law’, the Tribunal stated that
granting the Energy Charter Treaty (ECT)’s protections to Claimant’s invest-
ment would be contrary to the principle nemo auditor propriam turpitudinem
allegans and ‘the basic notion of international public policy — that a contract
obtained by wrongful means (fraudulent misrepresentation) should not be
enforced by a tribunal’%> Therefore, the Tribunal held that ‘in light of the ex
turpi causa defense’ it could not ‘grant the substantive protections of the ECT’
as requested by the Claimant.!°6 While the Plama tribunal did not use the
term ‘clean hands’, it nevertheless based its decision on Latin maxims which
are manifestations of the doctrine.l? It can be argued that the Plama award
is an example of a majority decision where a tribunal concretely applied the

100 Inceysa Vallisoletana SLv El Salvador, ICSID Case No ARB/03/26, Award (2 August 2006)
para 242.

101 Kreindler (n 1) 317-19; Llamzon and Sinclair (n 3) 509-10; Schwebel, ‘Clean Hands
Principle’ (n 87) para 1.

102 See for instance, Phoenix Action, Ltd v Czech Republic, ICSID Case No ARB/06/5, Award,
(15 April 2009) para 101 (while the bilateral investment treaty (BIT) in this case included
an ‘in accordance with the law’ provision, the tribunal indicated that the obligation for
investors to make their investments in accordance with the host State’s law ‘is implicit
even when not expressly stated in the relevant BIT’). See also Gustav F W Hamester
GmbH & Co KG v Ghana, ICSID Case No ARB/o7/24, Award (18 June 2010) paras 123—
24 (it should be noted that this case involved a BIT containing a legality requirement);
Yaung Chi Oo Trading Trading Pte Ltd v Myanmar, ASEAN Case No ARB/o1/o1, Award
(31 March 2003) para 58; Fraport Ag Frankfurt Airport Services Worldwide v Philippines,
ICSID Case No ARB/11/12, Award (10 December 2010) para 328. SAUR International v
Argentina, ICSID Case No ARB/04/4, Décision sur la compétence et sur la responsabilité
(6 June 2012) para 306; Mamidoil Jetoil Greek Petroleum Products Société Anonyme SA v
Albania, ICSID Case No ARB/11/24, Award (30 March 2015) para 293.

103 Moloo and Khachaturian (n 64) 1485: Bjorklund and Vanhonnaeker (n 26) 370; De Alba
Uribe (n 6) 324—25, 326.

104 Plama Consortium Limitedv Bulgaria, ICSID Case No ARB/03/24, Decision on Jurisdiction,
(8 February 2005).

105 ibid para143.

106 ibid para 146. The Tribunal also indicated that the principle of nemo auditur propriam
turpitudinem allegans was one of the ‘applicable rules and principles of international law’
applicable to the case (para 140).

107 Llamzon and Sinclair (n 3) 515.
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principle of clean hands operating as a bar to the investor’s claim.!°8 The same
position has been adopted by the Fraport II tribunal in its 2014 award:

Investment treaty cases confirm that such treaties do not afford protec-
tion to illegal investments either based on clauses of the treaties, as in the
present case according to the above analysis, or, absent an express provi-
sion in the treaty, based on rules of international law, such as the ‘clean
hands’ doctrine or doctrines to the same effect.!99

Another relevant case not mentioned in the Yukos award (but which was
actually rendered in August 2013, i.e. one year before the award!'?) is Niko v
Bangladesh.* The Niko tribunal (quoting from the aforementioned Guyana
v Suriname award) stated that ‘the question whether the principle of clean
hands forms part of international law remains controversial and its pre-
cise content is ill defined’"? The Tribunal did not itself take position on this
issue, remaining neutral.!® The Tribunal ultimately concluded that the ‘appli-
cation of the [clean hands] principle requires some form of reciprocity#
and specifically referred to three criteria which had been developed by the
United Nations Convention on the Law of the Sea (UNCLOS) Arbitral Tribunal
in Guyana v Suriname.'> The reasoning of the Niko tribunal suggests that it
viewed the doctrine as a valid ground of defence in arbitration proceedings.!6
As such, it actually applied the doctrine to the facts of the case.!’” Thus, had
the Tribunal rejected the very existence of such a doctrine, it would have

108 Plama Consortium (n104). This is clear from the Tribunal’s conclusion at para 147.

109 Fraport (n102) para 328.

110 On this point, Llamzon (n 2) 318, noted that one reason which may explain why the Yukos
tribunal did not mention the Niko award is because the hearing on the merits in Yukos was
in October-November 2012, ie almost a year before the August 2013 decision in Niko.

111 Niko Resources (n14).

112 ibid para 477.

113 ibid para 478. Thus, on the one hand, it referred to the above-mentioned sceptical posi-
tion of ILC Special Rapporteur Crawford (n 37) regarding the GPL status of the doctrine.
Yet, on the other hand, it also referred to the fact that ‘others are of the view that, primar-
ily because of its recognition in the domestic orders of many States, it must be qualified
as a general principle of law’.

114 ibid para 480.

115 ibid para 481.

116 See for instance ibid para 482.

117 See ibid para 480, indicating that the ‘application of the principle requires some form of
reciprocity’. One question addressed in Dumberry, Guide to General Principles (n 8) 224,
is whether the Tribunal adopted a narrower test of the doctrine when compared to that
used under domestic law. See Llamzon (n 2) 318, 321.
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surely not wasted any time in examining its concrete application in this case.l'®
Importantly, the Niko tribunal ultimately held that the objection raised by
the Respondents did not meet the three criteria which had been identified
by the UNCLOS Arbitral Tribunal for the application of the doctrine.*?

A few words should be said about the Niko award’s reference to this condi-
tion of ‘a relationship of reciprocity between the obligations2? of the investor
and the host State. For this ‘reciprocity’ requirement to be fulfilled, the inves-
tor's wrongdoing and the treaty breach committed by the host State need to
arise from the same sets of facts. The Niko tribunal found that ‘there [was] no
relation of reciprocity between the relief which the Claimant’ was seeking in
thisarbitration proceedings and the acts of corruption involving the claimant.1?!
One author noted that the Tribunal’s emphasis on this condition of ‘reciproc-
ity’ shows that it has, in fact, adopted a narrower test of the doctrine which is
‘markedly different from those in national legal systems’ and ‘echoing the purer
form of the unclean hands doctrine seen in inter-State claims commissions
dating back over a century’!?2 He also noted that this condition of reciprocity
is difficult to fulfill in the context of investment arbitration.?3

In fact, the three-part ‘test’ developed by the UNCLOS Arbitral Tribunal in
Guyanav Suriname was based on the reasoning of Judge Hudson in his individ-
ual opinion in the Diversion of Water from the Meuse case.>* The specific facts
of the Meuse case explain why the question of a continuing violation was so

118 Yet, it should be added that the Tribunal when referring to the test developed by the
UNCLOS Arbitral Tribunal in Guyana v Suriname does mention that Tribunal’s impor-
tant caveat: ‘to the extent that such a doctrine may exist in international law’ (ibid para
481).

119 ibid para 483.

120 ibid para 480, referring to Guyana v Suriname (n 41) para 481.

121 ibid para 484.

122 Llamzon, ‘Yukos’ (n 2) 318, see also ibid 321 speaking of the ‘stringent requirements of
unclean hands set in Niko’.

123 ibid 328: ‘However, can reciprocity truly occur at the making of an investment? Instances
of investor wrongdoing such as corruption or fraud at the inception of the investment
usually do not concern exactly the same set of facts on which the investor relies in making
its claims against the host State. Only by considering the facts that attended the securing
of the investment, rather than the facts related to the claimant’s strict cause of action (for
example, denial of justice, expropriation, fair and equitable treatment violations) as the
juridical link between investor claim and host State defence, can the legality doctrine
truly be said to be of sufficient identity with the unclean hands doctrine.

124 Asthe UNCLOS Arbitral Tribunal noted (Guyana v Suriname (n 41) para 420): ‘an impor-
tant aspect of Judge Hudson’s expression of the doctrine is the continuing nature of the
non-performance of an obligation.
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central to his analysis.!?> But why should a breach only concern a ‘continuing
violation’ for the clean hands doctrine to apply?12¢ Violations committed by
an investor in the past (and which are not ongoing at the time the arbitration
proceedings have started) may be very relevant to determine whether it has
‘unclean’ hands. Such would be the case, for instance, in the event of human
rights atrocities committed by an investor against the local population of the
host State in the context of a mining project. In my opinion, any such violation
should not have to be necessarily ‘continuing’ (or on-going) for the clean hands
doctrine to apply. What matters is that these violations are directly related to
the subject-matter of the claim filed by the investor.!?” That would be the case
in the event that an investor would allege that the host State expropriated the
investor’sinvestmentin that same mining project. As further discussed below,28
the clean hands doctrine should apply regarding post-establishment conduct.
In sum, the test adopted by the Niko tribunal is probably too strict and may
have the adverse effect of unnecessarily restricting the application of the clean
hands doctrine in investment arbitration.

In any event, since the Yukos award was rendered, one award certainly
qualifies as a ‘majority decision’ of an international tribunal applying the
principle of clean hands as operating as a bar to a claim.!?® This is the case of
Hesham Talaat M. Al-Warraq v Indonesia rendered in December 2014.13° The
case involved an individual from Saudi Arabia filing a claim under the OIC
Agreement!®! (which contains a clause regarding the admissibility of claims,
Article 9) and the UNCITRAL Arbitration Rules. The Tribunal held that: ‘The

125 ibid. The Tribunal succinctly summarized the facts as follows: ‘The Netherlands was seek-
ing an order for Belgium to discontinue its violation of a treaty between the two countries
while The Netherlands itself was engaging in “precisely similar action, similar in fact and
similar in law” at the time its claim was brought before the PCIJ".

126  Niko Resources (n14) para 481.

127 This is indeed one of the ‘variations’ identified by Pomson (n 7) 723, to the ‘causal link’
form of the clean hands doctrine: ‘According to this form of the clean hands doctrine, in
circumstances where a claimant has committed an illegality related to the subject-matter
of a case, the claimant is precluded from invoking the respondent’s alleged illegality".

128 See infra Section 5.

129 It should be added that the award indicates that a member of the Tribunal disagreed
on this last point, without however further discussing the issue. See Hesham Talaat M
Al-Warraq v Indonesia, Arbitration Under the Agreement on Promotion, Protection and
Guarantee of Investments Among Member States of the Organisation of the Islamic
Conference, Final Award (15 December 2014) fn 217.

130 ibid. See analysis in Dumberry, ‘State of Confusion’ (n 5).

131 Agreement on the Promotion, Protection and Guarantee of Investments Among Member
States of the Organisation of the Islamic Conference (adopted June 1981, effective
February 1988) (OIC Agreement).
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Claimant having breached the local laws and put the public interest at risk,
he has deprived himself of the protection afforded by the OIC Agreement.!32
The Tribunal then added that the Claimant’s conduct ‘falls within the scope
of application of the “clean hands” doctrine, and therefore cannot ben-
efit from the protection afforded by the OIC Agreement’33 and ‘renders the
Claimant’s claim inadmissible’!3* In support of this affirmation, the Tribunal
stated: ‘As Professor James Crawford observes, the “clean hands” principle
has been invoked in the context of the admissibility of claims before interna-
tional courts and tribunals’!3> This is a rather unusual reference considering
that Crawford is clearly not the most favourable authority in support of the
existence of the clean hands principle.!3¢ In any event, the Tribunal held that
the claim was inadmissible as a result of the application of Article 9 and the
clean hands doctrine.’37 Yet, it may be that the Tribunal’s observations on
the clean hands doctrine was simply an obiter, since it had already decided
that the Claimant could not benefit from the protection offered under the
Agreement by virtue of the application of Article 9.138 Nevertheless, the award
is noteworthy for its endorsement of the application of the clean hands doc-
trine to post-investment conduct.

Importantly, since the Al-Warraq award, a number of other investment tri-
bunals have not adopted the reasoning of the Yukos award. Thus, in the more
recent cases of Churchill Mining and Copper Mesa (both rendered in 2016), the
tribunals did not reject the clean hands doctrine.'3® The Churchill Mining tri-
bunal noted that the doctrine ‘has also found expression at the international
level, although its status and exact contours are subject to debate and have
been approached differently by international tribunals’!4% In a footnote, it
referred to the Al-Warraq and Niko awards, but, very surprisingly, did not men-
tion the Yukos award at all.

For a while, the Yukos award was, in fact, the only award which had explicitly
denied the existence of the doctrine as a GPL and its application in investment

132 Al-Warraq (n129) para 645.

133 ibid para 647.

134 ibid para 646.

135 ibid (emphasis in the original).

136 Pomson (n7) 724.

137 Andrew Newcombe and Jean-Michel Marcoux, ‘Hesham Talaat M Al-Warraq v Republic of
Indonesia: Imposing International Obligations on Foreign Investors’ (2015) 30(3) ICSID
Rev 530.

138 See Al-Warraq (n129) para 648. On this point see Le Moullec (n 6) 26—27; Tanzi (n 39) 208.

139 Le Moullec (n 6) 28.

140  Churchill Mining (n15) para 493.
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arbitration.*! Very recently a new award has rejected the doctrine (it will be
examined in the next section).

3.3 The South American Silver Award’s Flawed Analysis of the Doctrine
The South American Silver Limited case involves the termination of mining
concessions in Bolivia following protests and troubles with indigenous local
populations.’*2 Bolivia argued, inter alia, that the tribunal should decline juris-
diction over the case due to the Claimant’s alleged breach of the clean hands
doctrine, which it considered to be a GPL. The Tribunal came to the conclu-
sion that ‘based on the arguments and the evidence on the record’ it was ‘not
convinced’ that the doctrine was a GPL.13 The Tribunal affirmed that ‘it is
undisputed that general principles of law require certain degree of recogni-
tion and consensus), adding (referring to the position of the Respondent) that
‘the analysis of these principles should principally consider “the practice of the
States”1** The Tribunal rejected that argument put forward by the Claimant on
the following ground:

Bolivia did not submit sufficient evidence to establish that the clean
hands doctrine enjoys the required recognition and consensus among
the States to reach the status that Bolivia attributes to it. Bolivia asserted
that the clean hands doctrine is widely recognized in civil law and
common law systems, and cites some decisions of the British House of
Lords and the French Court of Cassation, as well as scholarly articles on
the existence of the principle in the United States and Germany.'45
Inthe opinion of this Tribunal, these are insufficientand not determinative

141 Other authors believe, on the contrary, that the Hesham v Indonesia award is the only
award which has dismissed an investor’s claims based on the clean hands doctrine. See:
Le Moullec (n 6) 724.

142  South American Silver Limited (n 9).

143 ibid para 443.

144 ibid para 445.

145 John Norton Pomeroy, A Treatise on Equity Jurisprudence (s5th edn, Bancroft-Whitney
Company 1941) respondent’s rejoinder, paras 303-06, citing RLA-228; RLA-230, Jones
C Lenthal, House of Lords, Decision [1669] 1 Chan Cas 153; RLA-233, Stone & Rolls Ltd
(in liguidation) v Moore Stephens (a firm), House of Lords, Decision (2009) 1 AC; RLA-
234, Safeway Stores Ltd and others v Twigger and others, House of Lords, Decision (2010)
EWCA Civ 1472; RLA-66, Richard H Kreindler, ‘Corruption in International Investment
Arbitration: Jurisdiction and the Unclean Hands Doctrine’ in Kai Hobér and others (eds),
Between East and West: Essays in Honour of Ulf Frank (Juris Publishing 2010); RLA-235,
French Court of Cassation, 2nd Civil Chamber, Judgment (4 February 2010) No 09-11.464;
RLA-236, French Court of Cassation, 2nd Civil Chamber, Judgement (24 January 2002)
No 99-16.576.
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regarding the alleged status of the clean hands doctrine as a general
principle of international law under the terms of article 38(1)(c) of the
IC] Statute.!46

This statement is questionable on many grounds. First, the Tribunal is using in
the award a confusing terminology by referring to different expressions (‘prin-
ciple of international law’, ‘general principle of international law’ and ‘general
principle of law’) as synonymous.!*? This is clear from the passage quoted
above where the Tribunal is clearly examining the question from the angle
of GPL foro domestico (i.e. grounded in domestic law) but nevertheless oddly
concludes that it is not a ‘general principle of international law’.

Second, the Tribunal wrongly disregarded Bolivia’s unquestionable assertion
that the clean hands doctrine ‘is widely recognized in civil law and common
law systems’. As mentioned above, all writers (except for one) have come to
the same conclusion. Yet, the Tribunal concluded, without giving any expla-
nation, that this was ‘insufficient and not determinative’. What was actually
‘insufficient and not determinative’ is unclear. Was it the fact that the doctrine
is ‘only’ recognized in civil law and common law systems? That would be very
odd considering that both the home State of the investor (United Kingdom)
and the host State of the investment belong to these two families of law. In fact,
for Schill, any comparative analysis to assess the existence of a GPL should
‘encompass representative legal systems of the common and civil law, as
these two traditions have influenced most domesticlegal systems worldwide’ 148
Pellet also noted that ‘probably all contemporary municipal laws borrow part
of their rules’ from civil and common law.1* According to one recent estimate,

146  South American Silver Limited (n 9) paras 445—46 (emphasis added).

147 ibid paras 440-44.

148 Stephan W Schill, ‘General Principles of International Law and International Investment
Law’ in Tarcisio Gazzini and Eric De Brabandere (eds), International Investment Law — The
Sources of Rights and Obligations (Brill 2012) 147, fn 62, adding: ‘While there are also other
conceptions of law and distinct legal traditions, common law and civil law cover a broad
spectrum of domestic legal systems in all continents, as these legal traditions have spread
from their European roots to many other countries, partly because they were enacted in
dependencies or former colonies, but also because in legal reform processes many coun-
tries around the world adopted the well-developed public law systems of one of the major
civil or common law countries’

He also added that ‘nothing, in principle, prevents one from drawing on legal systems
outside this classical comparative canon’ and that in fact ‘including other legal systems
enriches and strengthens a comparative law argument’ (ibid 148).

149 Alain Pellet, ‘Article 38" in Andreas Zimmermann and others (eds), The Statute of the

International Court of Justice: A Commentary (2nd edn, OUP 2012) 770.
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nowadays, both common law and civil law systems represent about 80% of
the World’s domestic legal orders.!>? In other words, even if the doctrine was
‘only’ found in these two legal families (which is obviously not the case as men-
tioned above), such a demonstration would have been ‘sufficient’ to prove the
existence of the GPL in the context of this case. It may be that the Tribunal
considered that what was ‘insufficient and not determinative’ is the reference
to only four domestic laws. But how many States’ legal orders should have been
put forward by the Respondent? To which legal families should these domes-
tic laws belong? It is quite striking that the Tribunal is unable to cite a single
domestic law of civil or common law tradition where the doctrine is not pres-
ent. The Tribunal did not even bother to assess whether the concept exists
under the laws of Bolivia. It may be that it was the Respondent’s reference to
case law or scholars’ works which the Tribunal considered to be ‘insufficient
and not determinative’. Did the Respondent refer to enough authorities? Were
these sources authoritative? Maybe the Tribunal would have preferred that the
Respondent conducts its own comprehensive comparative analysis of domes-
tic laws. The Tribunal completely failed to explain what kind of demonstration
and analysis would have been considered as ‘sufficient evidence’ to establish
that the clean hands doctrine ‘enjoys the required recognition and consensus’
in domestic legal orders. The Tribunal’s unexplainable silence on these funda-
mental questions seriously undermines its conclusion.

The Tribunal then seems to change its focus to general principles of interna-
tional law: ‘Respondent also invoked various international court and tribunal
decisions that would confirm that the clean hands doctrine is a principle of
international law’!5! The Tribunal rejected the ‘various opinions by members
of the PCIJ and the ICJ’ on the ground that they ‘do not seem even to reflect
the majority position of the respective courts in connection with the applica-
tion of the clean hands doctrine’ and that, in any event, the doctrine was ‘not
applied in any of the decisions the Respondent cited as grounds to decline
jurisdiction or to declare the inadmissibility of the claims’!52

In this context, the Tribunal examined the numerous investment decisions
cited by the Respondent in favour of the recognition of the clean hands doc-
trine. It concluded that ‘they do not support the premise that the clean hands
doctrine is a general principle of international law’, adding that these tribunals
have ‘reached their respective conclusions based on the appropriate treaty

150 Valentina Vadi, Analogies in International Investment Law and Arbitration (CUP 2015)
126, referring to Wayne R Barnes, ‘Contemplating a Civil Law Paradigm for a Future
International Commercial Code’ (2004—2005) 65 La L Rev 769.

151 South American Silver Limited (n 9) para 447.

152 ibid.
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provisions or the applicable national law without basing their decisions on the
clean hands doctrine or advancing it as a general principle of international
law.153 This affirmation is simply incorrect. As mentioned above, many invest-
ment tribunals have held that there exists an implicit legality requirement
even in the absence of such a clause in the treaty. They have considered such
a requirement as an expression of the clean hands doctrine and have rejected
claims on that basis. The Plama award is a prime example.

On that point, the Tribunal stated that ‘The Respondent also referred to
certain authors who have stated that the clean hands doctrine constitutes a
principle of international law. However, as the Claimant notes, those same
authors recognize that the existence and application of this doctrine, as a mat-
ter of international law, are still controversial.’>* Contrary to what the Tribunal
seems to be suggesting, there is no contradiction between these two ideas. One
can indeed be in favor of recognising the GPL status to the doctrine, while
at the same time acknowledging that the issue is still controversial. In any
event, the Tribunal failed to cite a single writer who rejects the claim that
the doctrine is a GPL. It is troubling that the Tribunal seems to be unaware
of the recent work of many investment scholars who have explicitly recognised
the clean hands doctrine as a GPL.

Finally, the Tribunal referred to the Al-Warraq award as the ‘only exception’
where a ‘tribunal majority considered that the clean hands doctrine made the
Claimant’s claims inadmissible. 155 Yet, the Tribunal dismissed this case on this
ground:

However, in the dispositif of its decision, the tribunal referred expressly to
Article g of the OIC Agreement as the basis to conclude that the Claimant
was not entitled to any damages in respect of the breaches of the fair and
equitable treatment standard, and not that its claims were inadmissible
due to the clean hands doctrine.!>6

This statement is misleading. The Al-Warraq tribunal did state that the claim
was inadmissible as a result of the clean hands doctrine (in addition to its inad-
missibility based on the application of Article g of the OIC Agreement).’>” In
this respect, it is very surprising that the Tribunal does not even mention the

153 ibid para 448.

154 ibid para 450.

155 ibid para 449.

156 ibid (italics in the original).

157 Al-Warraq (n 129) para 647: ‘The Tribunal finds that the Claimant’s conduct falls within
the scope of application of the “clean hands” doctrine, and therefore cannot benefit from
the protection afforded by the OIC Agreement.
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Niko case, which is also considered by writers as supporting the application
of the doctrine. Rather bizarrely, the award also says nothing about the Yukos
case. In sum, the Tribunal’s analysis on the clean hands doctrine is not con-
vincing and is likely to be discarded by future tribunals.

4 The Relevance of the Concept of ‘General Principle of
International Law’ in Investment Arbitration

In my view, one can agree with Moloo that even if ‘historical application of
the clean hands doctrine has been inconsistent, and as such, inconclusive),
it remains ‘that recent decisions in the investment arbitration context sug-
gest that the doctrine has a place in international law’!>® Bjorklund and
Vanhonnaeker came to the conclusion that ‘the doctrine has been indeed
recognized and applied in numerous instances by international tribunals’!>9
and that, in the context of investor-State arbitration, ‘the issue is not so much
whether the doctrine should apply but rather on what basis it will be invoked’.169
In my view, the doctrine should be recognised as a ‘general principle of inter-
national law’.16!

International law has its own structure different from municipal law.162 As
a result, it has been noted by Bassioni that ‘principles deemed basic to inter-
national law can emerge in the international legal context without having a
specific counterpart in national legal systems because of the differences that

158 Moloo (n 49) 10.

159 Bjorklund and Vanhonnaeker (n 26) 367. It should be noted, however, that not everyone
shares this position. See Llamzon and Sinclair (n 3) 513 (‘Arbitral practice in investment
treaty arbitration is also mixed, with some tribunals determined to forge their own path
but others firmly unpersuaded of the existence of the principle’).

160 Bjorklund and Vanhonnaeker (n 26) 367-68. Against Llamzon and Sinclair (n 3) 516
(‘there is significant doubt as to the status of the clean hands doctrine as a general prin-
ciple of international law’) and 517 (‘Where the doctrine has been invoked and applied
in the investment treaty context, those cases might be better explained by reference
to the applicable investment treaty’s legality clause’).

161 The same position is adopted by Kreindler (n 1) 31719, arguing that the doctrine can be
qualified as both a GPL foro domestico and a general principle of international law.

162 Johan Lammers, ‘General Principles of Law Recognized by Civilized Nations’ in Frits
Kalshoven and others (eds), Essays in the Development of the International Legal Order:
In Memory of Haro F Van Panhuys (Springer 1980) 67.
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characterize these two legal systems'!63 For the majority of scholars,164 a
number of judges,'65 and the ILA,'66 Article 38 of the IC] Statute refers not
only to foro domestico principles, but also includes those principles existing
under international law. In his separate opinion in the Pulp Mills case, Judge
Cancado Trindade mentioned that looking solely at municipal law to find GPL
today ‘seems to amount to a static, and dogmatic position’!6” He argued that
‘given the extraordinary development of the law of nations (droit des gens),
there is epistemologically no reason not to have recourse to general principles
of law as recognized in domestic as well as international law’.168 He also noted
that the Court has indeed interpreted the expression GPL as including those
existing under international law.1? In fact, for him, GPL ‘find concrete expres-
sion not only in foro domestico, but also at international level’ because ‘there
can be no legal system without them’17°

Importantly, these general principles specifically grounded in international
law should not be confused (as some investment scholars have in the past!”)
with other sources of law, such as custom (or jus cogens norms). The undeni-
able fact that ‘general principles of international law’ are clearly a different

163 MC Bassiouni, ‘A Functional Approach to “General Principles of International Law”
(1990) 11 Mich J Intl L 772.

164 See for instance Frede Castberg, ‘La méthodologie du droit international public’ (1933) 43
Recueil des Cours 331, 369—70. See also analysis in Lammers (n 162) 58 et seq, 66 et seq;
Cheng (n 4) 2—3, for a list of authors.

165 South West Africa Cases (Ethiopia v South Africa; Liberia v South Africa) (Judgment),
Dissenting Opinion of Judge Tanaka [1966] IC] Rep 295.

166 ILA, ‘The Use of Domestic Law Principles in the Development of International Law’
(Report of the Sidney Conference, 2018) 16.

167  Pulp Mills on the River Uruguay (Argentina v Uruguay) (Judgment), Separate Opinion of
Judge Cancado Trindade [2010] IC] Rep 156, para 27. See his long and comprehensive
survey of doctrine on this question (ibid paras 29 et seq).

168 ibid para 27.

169 ibid para 21.

170 ibid para 28.

171 Tarcisio Gazzini, ‘General Principles of Law in the Field of Foreign Investment’ (2009) 10
JWIT 104 (referring to GPL having their origin in international law but indicating that
they ‘can be assimilated for all practical purposes to customary international rules’); Ioana
Tudor, The Fair and Equitable Treatment Standard in International Foreign Investment Law
(OUP 2008) 96 (indicating that ‘the general principles of international law mostly refer
to a method that uses existing sources and is not so much considered as a real source of
law’ and is not an autonomous source of law since ‘this category of principles is difficult
to distinguish’ from custom. But see her comments at ibid 98 downplaying the difference
with GPL).
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source of law from rules of customary law!”? has been recognised by the ad
hoc Annulment Committee in the Mobil case.’”® One important distinction
to bear in mind is the way through which both sources emerge. While the
creation of customary rules is regulated by strict conditions,'”* in contrast,
‘general principles of international law’ is a much more flexible concept. As
noted by Bassiouni, these principles ‘have been identified by examining State
conduct, policies, practices, and pronouncements at the international level,
which may be different from domestic legal principles’”> General principles
may indeed have their foundation on treaties, case law of international courts
and tribunals!’® as well as in the writings of scholars. Over time, the develop-
ment of consistent awards on a specific matter has an important impact on the
emergence of general principles.!”” In his First Report, ILC Special Rapporteur
Véazquez-Bermudez noted that ‘the existence of a category of general principles
of law that find their origin in the international legal system is corroborated by
the practice of States and the decisions of international courts and tribunals’.!78
In my opinion, the clean hands doctrine should be considered as a ‘general
principle of international law’. This is not as a result of the few dissenting opin-
ions of PCIJ and ICJ judges supporting its existence, but rather because it is
an implicit and inherent feature of all investment treaties. This conclusion
is also supported by the fact that the doctrine has been recognised and applied
frequently by arbitral investment tribunals and is also supported by large num-
ber of scholars in the context of investment arbitration. These are precisely the
circumstances under which ‘general principles of international law’ emerge.

172 Chester Brown, A Common Law of International Adjudication (OUP 2007) 54.

173 Venezuela Holdings BV et al (case formerly known as Mobil Corporation, Venezuela Holdings
BVet al) v Venezuela, ICSID Case No ARB/o7/27, Decision on Annulment (9 March 2017)
paras 154, 159.

174 Itshould be recalled that two basic requirements (State practice and opinio juris) are nec-
essary to conclude to the existence of a customary rule. The practice of States must not
only be frequent, uniform and consistent, but it must also be shown that they believe
that such practice is required by law (opinio juris). See Patrick Dumberry, The Formation
and Identification of Rules of Customary International Law in International Investment Law
(CUP 2016).

175 Bassiouni (n163) 789.

176 Samantha Besson, ‘General Principles in International Law — Whose Principles?’ in
Samantha Besson and Pascal Pichonnaz (eds), Les principes en droit européen — Principles
in European Law (Schulthess 2011) 44.

177 Valentina Vadi, Proportionality, Reasonableness and Standards of Review in International
Investment Law and Arbitration (Elgar 2018) 89.

178 ILC, ‘First Report on General Principles of Law by Marcelo Vazquez-Bermudez, Special
Rapporteur’ (71st Session, ILC, Geneva, 29 April-7 June and 8 July—9 August 2019) UN
Doc A/CN.4/732, para 235, referring to several cases.
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It has been argued by Bjorklund that the doctrine of clean hands is also one
aspect of the basic notion of ‘international public policy’}”® A number of writ-
ers (including myself)!89 have argued that the concept of ‘transnational public
policy’ is akin to the notion of ‘general principle of international law’ specific
to the field of investment arbitration.!8! While an examination of the elusive

concept of ‘transnational public policy’ is beyond the scope of this article,'82

suffice it to note that they emerge in the same way as general principles of

international law.183 The Plama,'®* Inceysa,'®> and World Duty Free'86 awards

179

180
181

182

183

184
185
186

Bjorklund and Vanhonnaeker (n 26) 373 et seq. See also Llamzon (n 2) 321, 325 (who
generally supports the reasoning of the Yukos award on the question of the clean hands
doctrine) noting that the award ‘does not reject, strictly speaking, the idea of unclean
hands forming part of transnational public policy, which has largely been considered an
independent source of rights and duties in international arbitration, irrespective of the
applicability of public international law”.

Dumberry, Guide to General Principles (n 8) 230.

Bjorklund and Vanhonnaeker (n 26) 374: ‘The outstanding question is, however, how do
rules of international public policy differentiate themselves from general principles of
international law? Indeed, the elements required to establish the existence of such a rule
are similar to those required to ascertain the existence of a general principle of interna-
tional law”.

In World Duty Free v Kenya (n 17) para 139, the Tribunal (distinguishing the term from
the other notion of ‘international public policy’) defined it as ‘signifying an international
consensus as to universal standards and accepted norms of conduct that must be applied
in all fora’ See also ILA, ‘Report on Public Policy as a Bar to Enforcement of International
Arbitral Awards’ (2003) 19(2) Arb Int, Recommendation 2(b); Lamm and others (n 64)
707; Audley Sheppard, ‘Public Policy and the Enforcement of Arbitral Awards: Should
There Be a Global Standard?’ (2004) 1 TDM 1.

In this context, the Tribunal in World Duty Free v Kenya (n 17) noted that ‘tribunals must
be very cautious in this respect and must carefully check the objective existence of a
particular transnational public policy rule in identifying it through international con-
ventions, comparative law and arbitral awards’ (para 141, emphasis added). The Tribunal
concluded that ‘in light of domestic laws and international conventions relating to cor-
ruption, and in light of the decisions taken in this matter by courts and arbitral tribunals’,
it was ‘convinced that bribery is contrary to the international public policy of most, if not
all, States or, to use another formula, to transnational public policy’ (para 157). Thus, to
arrive at its conclusion, the Tribunal looked beyond the domestic legal orders of States;
it also examined international conventions and arbitral awards. According to Lamm and
others (n 64) 707, ‘these rules of transnational public policy are developed over time by
identifying international consensus on a particular issue), adding that such ‘consensus), in
fact, ‘derives from the convergence of national laws, international conventions, arbitral
case law and scholarly commentary’ General principles of international law emerge in
the same way.

Plama Consortium (n 104) para 143.

Inceysa (n100) paras 245-52, especially para 252.

World Duty Free (n17) paras 139, 161, 192(1).

JOURNAL OF WORLD INVESTMENT & TRADE 21 (2020) 489—-527

Annex 288



520 DUMBERRY

have explicitly stated that providing investment protection under a treaty to
an investor who has committed violation of the domestic law would be against
international public policy!®” In this context, Le Moullec (who generally
rejects the idea that investment tribunals have so far endorsed the doctrine)
stated that ‘regardless of its status as a general principle of law, the clean hands
doctrine could come through the “back door” of international public policy.!88
She rightly noted that this is exactly what happened in the recent Churchill
Mining case.189

5 How Should Tribunals Apply the Clean Hands Doctrine?

As mentioned above, based on the presence of ‘in accordance with the law’
clauses, tribunals have held that the substantive protections offered under BITs
cannot apply to investments made contrary to the host country’s domestic
law. The prevalent view amongst scholars!? is that this is a matter of juris-
diction rather than admissibility.!! Several tribunals have come to the same
conclusion.!¥2 Tribunals have also concluded that the obligation for investors to

187 See however Le Moullec (n 6) 32.

188 ibid 33.

189  Churchill Mining (n 15). In this case, while the Tribunal did not formally use the clean
hands doctrine to dismiss the claim as a result of fraud and forgery committed by the
Claimant, it nevertheless applied the concept of international public policy to come to
the exact same result: ‘The Tribunal agrees with the Respondent that claims arising from
rights based on fraud or forgery which a claimant deliberately or unreasonably ignored
are inadmissible as a matter of international public policy’ (paras 508 and 528).

190 Moloo, (n 49) 7; Moloo and Khachaturian (n 64) 1482, 1488; Llamzon and Sinclair (n 3)
498. Against Zachary Douglas, ‘The Plea of Illegality in Investment Treaty Arbitration’
(2014) 29(1) ICSID Rev 155. See also the analysis of Stephan W Schill, ‘Illegal Investments
in Investment Treaty Arbitration’ (2012) 11(2) LPICT 288 et seq; Andrew Newcombe,
‘Investor Misconduct: Jurisdiction, Admissibility, or Merits?’ in Chester Brown and Kate
Miles (eds), Evolution in Investment Treaty Law and Arbitration (CUP 2011) 198.

191 The distinction between admissibility and jurisdiction is well explained by Keith
Highet in his dissenting opinion in Waste Management, Inc v Mexico (no 2), ICSID
No ARB(AF)/oo/3, Award (30 April 2004) paras 57-58: ‘International decisions are
replete with fine distinctions between jurisdiction and admissibility. For the purpose of
the present proceedings it will suffice to observe that lack of jurisdiction refers to the
jurisdiction of the Tribunal and inadmissibility refers to the admissibility of the case ...
Jurisdiction is the power of the tribunal to hear the case; admissibility is whether the case
itself is defective — whether it is appropriate for the tribunal to hear it. If there is no title
of jurisdiction, then the tribunal cannot act.

192 One example is Inceysa (n 100) para 335. See also Fraport (n 102) para 401; Alasdair Ross
Anderson et alv Costa Rica, ICSID Case No ARB(AF)/o7/3, Award (19 May 2010) paras 57,
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make their investments in accordance with the host State’s law ‘is implicit even
when not expressly stated in the relevant BIT 193 Such an implicit obligation
should not, however, be considered as a jurisdictional prerequisite, but as a
matter of admissibility.!% This is the viewpoint which has been supported by
several tribunals, including the Plama and the Yukos tribunals. In my view, the
‘legality’ requirement is an application of the clean hands doctrine. The ‘legal-
ity’ requirement has, however, a limited temporal scope of application.!®> Thus,
many tribunals (including Yukos)!96 have held that the legality requirement
only obliges an investor to make its investment ‘in accordance with the law’ of
the host State.197 In fact, many BITs explicitly limit the legality requirement
to compliance with the law at the establishment phase of the investment.198
In this context, one writer asked the following question: ‘does unclean hands
merit a separate existence from the legality doctrine because of certain policy
objectives that the latter does not cover?'9 He noted that the clean hands
doctrine’s ‘moral underpinnings bear far more potential for fairness and
nuance than the legality doctrine and have special resonance to investment
arbitration’290 In his view, the legality requirement ‘is a blunt substitute for

59; Metal-Tech Ltd v Uzbekistan, ICSID Case No ARB/10/3, Award (4 October 2013)
para 389.

193 One example is Phoenix Action (n102) para 101 (the BIT in this case included an ‘in accor-
dance with the law’ provision). See also Yaung Chi Oo Trading Trading Pte Ltd v Myanmar,
ASEAN Case No ARB/o1/o1, Award (31 March 2003) para 58; SAUR International v
Argentina, ICSID Case No ARB/04/4, Décision sur la compétence et sur la responsabilité
(6 June 2012) para 306.

194 Llamzon and Sinclair (n 3) 499; Le Moullec (n 6) 35-36.

195 Llamzon and Sinclair (n 3) 478, 500; Fontanelli (n 39) 133.

196 Hulley (n 36) paras 1354—55.

197 See, for instance, Hamester (n 102) para 127: ‘a distinction has to be drawn between
(1) legality as at [sic] the initiation of the investment (“made”) and (2) legality during the
performance of the investment. Article 10 [ie the clause providing that the BIT applied to
investment made in accordance with host State law prior to the Treaty’s entry into force]
legislates for the scope of application of the BIT, but conditions this only by reference to
legality at the initiation of the investment ... Thus, on the wording of this BIT, the legal-
ity of the creation of the investment is a jurisdictional issue; the legality of the investor’s
conduct during the life of the investment is a merits issue’ (emphasis in the original).

198 Moloo (n 49) 15. On this question see Schill (n 190) 297.

199 Llamzon (n 2) 321

200 ibid 323—24. See also: ‘Keen to show that it does not coddle the ‘bad’ investor, the clean
hands doctrine has special resonance in international investment arbitration, where the
need to maintain the integrity of a largely disaggregated and supra-national arbitral sys-
tem is acutely felt’.
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unclean hands’ given that the former ‘is only capable of binary outcomes’
(i.e. accept or reject a claim on grounds of jurisdiction/admissibility).20!

The central question is whether or not the clean hands doctrine should find
application whenever an investor has breached the host State’s law during the
post-establishment phase of its investment. As mentioned above, the Al-Warraq
v Indonesia tribunal answered that question in the affirmative.202 However,
the Yukos award clearly closed the door on such a possibility. It explained that
there was ‘no compelling reason to deny altogether the right to invoke the ECT
to any investor who has breached the law of the host State in the course of its
investment’.2%3 For the Tribunal, once the investor has made the investment,
the host State is in a position to police and sanction appropriately any inves-
tor's wrongdoing by applying and enforcing domestic law. It is true that, in
general (with one possible exception),2%4 the fact that an investor has commit-
ted a wrong in violation of the host State’s laws during the post-establishment
phase of its investment should not result in a tribunal concluding that the
claim is inadmissible.2%> Such allegations of misconduct should be dealt with
by a tribunal at the merits stage of the proceedings and may be relevant when
assessing issues in relation to liability, damages, and costs.2%¢ It is noteworthy
that while the Yukos tribunal rejected the application of the clean hands doc-
trine (because it considered it not to be a GPL), it added that it ‘could have an
impact on the Tribunal’s assessment of liability and damages’.2°7 The Tribunal
ultimately held that the Claimants had ‘contributed to the extent of 25 per-
cent to the prejudice they suffered at the hands of the Russian Federation’208
The Tribunal therefore did take into account the post establishment conduct
of the investor when assessing the quantum of damages. It did so under the
legal principle of contributory fault or negligence. On this note, some writ-
ers have argued that in doing so, the Yukos tribunal actually took into account

201 ibid 324.

202 Al-Warraq (n129) paras 158—62.

203 Hulley (n 36) para1355.

204 Dumberry, Guide to General Principles (n 8) 215, there is one specific situation where
the clean hands doctrine should apply as a matter of admissibility regarding violations
committed during the post-establishment phase of an investment. This is whenever an
investor has committed serious violations of the host State’s laws, such as human rights
violations, corruption, fraud, etc. On this question see De Alba Uribe (n 6) 326 et seq, 334-

205 Moloo and Khachaturian (n 64) 1350-51; De Alba Uribe (n 6) 327.

206 Some arbitral awards have reduced the amount of compensation based on the investor’s
behavior: MTD Equity Sdn Bhd & MTD Chile SA v Chile, ICSID Case No ARB/o1/7, Award
(25 May 2004) para 243.

207  Hulley (n 36) para 1374.

208 ibid para 1827 and s X.E.4.
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the doctrine of clean hands.2%° From that perspective, for two authors the
Yukos award may have the effect of affirming the doctrine as a GPL, rather than
denying it.210

Another relevant case is the recent Copper Mesa award.?!! The Tribunal
considered that the allegations raised by the Respondent about human rights
violations committed by the Claimant?!? in the post-establishment phase of
its investment?!3 was a matter of admissibility.2!4 The Tribunal asked the fol-
lowing question: ‘After the making of an investment, what is the scope of the
application of the doctrine of unclean hands?’?!> The Tribunal therefore did
not deny the relevance of the clean hands doctrine to address allegations of
post-establishment misconduct in terms of admissibility.2'¢ The Tribunal
decided not to apply the clean hands doctrine for another specific reason:
‘all, or almost all’ of the alleged acts of conduct by the Claimant ‘took place
in Ecuador, openly and in view of the Respondent’s governmental authori-
ties’ and that ‘as regards international law, international public policy and
human rights, not a single complaint was made by the Respondent against
the Claimant at the time’2!7 In this sense, it can be argued that the Tribunal
dismissed the allegations regarding the Claimant’s misconduct based on the
application of the different principles of estoppel and acquiescence.?'® In
fact, the Tribunal decided that it would take into account the Claimant’s argu-
ment ‘not in the form of the doctrine of unclean hands as such, but rather
under analogous doctrines of causation and contributory fault applying to the

209 Bjorklund and Vanhonnaeker (n 26) 382-83, 384 (‘As for the investor’s conduct during
the time it held and operated its investment, the clean hands idea manifested itself
in the concept of contributory negligence’). See detailed analysis in Ancelin (n 6)
851 et seq.

210 Bjorklund and Vanhonnaeker (n 26) 384-85. See, however, Ancelin (n 6) 851 et seq.

211 Copper Mesa Mining Corp v Ecuador, Award, PCA Case No 2012-2 (14 March 2016).

212 ibid paras 6.99, 6.100.

213 ibid para 5.63.

214 ibid para 5.62: ‘Tribunal considers that the Respondent’s case on unclean hands is not
a jurisdictional objection, but rather an objection to the admissibility of the Claimant’s
claims based upon its alleged post-acquisition misconduct’.

215 ibid para 2.10.

216 Fontanelli (n 39) 135; Le Moullec (n 6) 28.

217 Copper Mesa (n 211) para 5.63. The Tribunal added (ibid paras 5.63, 5.64) that ‘such a com-
plaint surfaced for the first time after the commencement of this arbitration’ and that it
was ‘far too late for the Respondent to raise such objections’ in this arbitration.

218 See also ibid para 2.7, where the Tribunal asked the following question: ‘Is the Respondent
estopped or otherwise precluded from alleging any breach of Ecuadorian law or any
breaches of the doctrines of international public policy and unclean hands?” On this
point, see the comments by De Alba Uribe (n 6) 324.
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merits of the Claimant’s claims arising from events subsequent to the acquisi-
tion of its investment’?!¥ The Tribunal explained that ‘[t]hat result, based on
the Respondent’s case on the merits, strikes the tribunal as more legally appro-
priate to this case than an outright dismissal of the Claimant’s claims ... on the
ground of inadmissibility’.22° The Tribunal assessed the Claimant’s contribu-
tion to its own injury at 30%.22!

The Cooper Mesa case (and to some extent the Yukos case as well) support the
proposition that the question of an investor’s unclean hands may be taken into
account at the merits stage of the dispute in the context of determining the
quantum of damage. Writers have recently supported this position.222 Indeed,
this is the position which ILC Special Rapporteur Dugard took some years
ago in the specific (and different) context of diplomatic protection.?23 In my
view, what really matters is that an investor’s ‘unclean’ hands be taken into
account one way or the other by a tribunal. Whether this is done through the
application of the principle of contributory fault or negligence by reducing
the amount of compensation awarded to the claimant is not significant in
itself. As noted by the Mesa Cooper tribunal, these are after all ‘analogous
doctrines’?2* While it is true that the clean hands doctrine is ‘traditionally
understood as one of admissibility’, there is no inherent reason why its role
should only be limited to that.22> Thus, it has been highlighted that the doc-
trine of clean hands, based on equity, ‘is far more nuanced — its policy goals
are not only to protect court or arbitral integrity but also to bring principles of
proportionality and reciprocity to bear in an area where, too often, all parties
have engaged in illicit conduct’.?26 It may sometimes be more appropriate to

219 ibid para 5.65. The Tribunal also noted that: ‘this is not a case where an essential part of
the Claimant’s claim is necessarily founded upon its own illegal acts or omissions, regard-
less of any defence by the Respondent. In other words, this case is materially different
from cases such as World Duty Free v Kenya or (more recently) Al-Warraq v Indonesia
where the claim, as a cause of action, was directly based from the beginning upon the
claimant’s own illegal act’ (para 5.66).

220 ibid para 5.65.

221 ibid para 6.102.

222 Kotuby and Sobota (n 30) 134; Ancelin (n 6) 851 et seq, 855.

223 See Dugard (n 44) para 16: ‘On occasion, an argument premised on the clean hands doc-
trine has been raised as a preliminary point in direct inter-State cases before IC]J. It is not
clear, however, whether the intention has been to raise the matter as a plea to admissibil-
ity. If the doctrine is applicable to claims relating to diplomatic protection, it would seem
that the doctrine would more appropriately be raised at the merits stage, as it relates to
attenuation or exoneration of responsibility rather than to admissibility.

224 Copper Mesa (n 211) para 5.65.

225 Kotuby and Sobota (n 30) 134.

226 Llamzon (n 2) 324.
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take into account the conduct of the investor in the context of a broader pro-
portionality analysis rather than to simply flatly reject its claims on grounds of
inadmissibility. This could be the case whenever violations have been commit-
ted by both the investors and the host State. The rejection of an investor’s claim
on the basis of its ‘unclean’ hands could result in not addressing at all BIT
breaches committed by the host State (for instance, acts of expropriation).227
Violations committed by the host State should not go unpunished.?28 In such
circumstances, it would seem more appropriate to take into account all viola-
tions committed by all sides as part of a global proportionality analysis. In fact,
more recent cases have shown that even an explicit legality requirement con-
tained in a BIT can be applied in a flexible manner taking into account matters
of proportionality.229

6 Conclusion

In my view, several concepts (including estoppel, res judicata, abuse of rights,
unjust enrichment) should be considered as general principles of interna-
tional law based on the available material (treaties, State practice, awards and
decisions, works of scholars, etc.) showing that they have been frequently
and consistently recognised and applied by States and tribunals.?3° The impor-
tant point is that these principles can be recognized as general principles
of international law even if they may not be systematically found in States’
domestic laws. Thus, tribunals should not be been somewhat ‘intimidated’ by
what scholars often describe as the complicated and burdensome requirement
to conduct a comprehensive comparative analysis of the most representative

227 ibid.

228 ibid.

229 Vladislav Kim and othersv Uzbekistan, ICSID Case No ARB/13/6, Decision on Jurisdiction
(8 March 2017) paras 20—21. The case involved a dispute under the Kazakhstan-Uzbekistan
BIT, which contains an explicit legality requirement clause. The Tribunal stated that
the interpretation of this clause must be ‘guided by the principle of proportionality’:
‘The denial of the protections of the BIT is a harsh consequence that is a proportional
response only when its application is triggered by noncompliance with a law that results
in a compromise of a correspondingly significant interest of the Host State. The Tribunal,
by majority, finds that Respondent either has failed to establish that Claimants were not
in compliance with various laws or that such acts of noncompliance do not result in a
compromise of an interest that justifies, as a proportionate response, the harshness of
denying application of the BIT/

230 Dumberry, Guide to General Principles (n 8).
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domestic legal systems of the world.23! They can use a different and perfectly
legitimate and reasonable path to arrive at the conclusion that a given con-
cept is a general principle. The existence of such a flexible methodology is
clearly one reason why the concept of ‘general principle of international law’ is
particularly relevant and useful in the specific context of international invest-
ment law.

In fact, in my opinion, tribunals should use GPL in a manner that goes
beyond the traditional functions that are typically identified in doctrine. Thus,
GPL should not just be used as ‘gap-filling’ whenever treaty provisions or rules
of customary international law do not provide a solution to a particular issue.
They should also not be simply used to provide guidance for the interpreta-
tion and application of vague or uncertain terms contained in treaties. Schill
has long argued that GPL ‘should play an increasingly important role in inter-
national investment law’232 He believes in the potential of GPL ‘to reshape
investor — State arbitration and international investment law’.233 Kotuby and
Sobota also speak of the ‘corrective’ function of GPL.23* In their opinion,
GPL could indeed be used by tribunals to improve the outcome of decision-
making by achieving a better balance between investors’ rights and States’
public interests that is acceptable to all different stakeholders in the process
(including civil society). General principles of international law are per-
fectly suited for that task. One reason is because they (just like the concept
of transnational public policy) impose obligations on all parties, both inves-
tors and States.235 It should be recalled that investment treaties are, at least
in their present form, asymmetrical. Thus, foreign investors (overwhelm-
ingly being corporations, but sometimes individuals) are being accorded
substantive rights under these treaties without being subject to any specific
obligations. This is, at least, the situation prevailing at the moment, with very
rare exceptions.?36 General principles can be used by tribunals to impose

231 See analysis in Dumberry, Guide to General Principles (n 8). See also on this question:
Anthea Roberts and others, ‘Comparative International Law: Framing the Field’ (2015)
109(3) AJIL 467—74; Vadi (n 150); Michael D Nolan and Frédéric Gilles Sourgens, ‘Issues of
Proof of General Principles of Law in International Arbitration’ (2009) 3(4—5) World Arb
& Med Rev 506.

232 Schill (n148)138.

233 ibid 136.

234 Kotuby and Sobota (n 30) 31.

235 Bjorklund and Vanhonnaeker (n 26) 373-74.

236 One such exception is the Nigeria—Morocco BIT signed in 2016, which explicitly
imposes some human rights obligations upon investors. See art 18(2): ‘Investors and
investments shall uphold human rights in the host state’; art 18(3): requiring investors

JOURNAL OF WORLD INVESTMENT & TRADE 21 (2020) 489—-527

Annex 288



THE CLEAN HANDS DOCTRINE 527

some obligations on investors. In my view, this is a perfect example of the
‘transformative potential’ of GPL and how they can be used by tribunals to
adaptinternational investment law ‘without modifying substance or procedure
of the existing international law framework’237 Tribunals should use general
principles of international law in the future to better balance the rights and
obligations of varying actors involved in international investment law.
The clean hands doctrine (whether used as a matter of admissibility or as
part of a proportionality analysis at the merits) is a very useful tool to recali-
brate international investment law in reaction to the current backlash against
the legitimacy of the system perceived by some as inherently favorable to the
interests of foreign corporations.

to ‘act in accordance with core labour standards as required by the ILO Declaration on
Fundamental Principles and Rights of Work, 1998".
237  Schill (n148)181.
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14.  Although the January 5-7, 1999 hearing was originally intended to
address only the issue of jurisdiction, the Tribunal granted Claimant’s
motion to permit the ioarties also briefly to address Claimant’s request for
provisional measures.® By agreement of the parties, no witnesses were
heard during this entire hearing. Instead, both parties submitted and
relied on witness affidavits and expert opinions.

I1. 1S CLAIMANT A NATIONAL OF A CONTRACTING STATE?

15.  The first ground on which Respondent challenges the jurisdiction
of the Centre and the competence of the Tribunal is that Claimant does
not meet that requirement of Article 25(1), which provides that the dis-
pute must be between a Contracting State and a national of another Con-
tracting State. According to Respondent, the instant dispute is between
two Contracting States because: a) Claimant is a state agency of the Czech
Republic rather than an independent commercial entity; and b) the real
party in interest to this dispute is the Czech Republic.

A. National of Another Contracting State

16. The language of Article 25(1) of the Convention makes clear that
the Centre does not have jurisdiction over disputes between two or more
Contracting States. Instead, the dispute settlement mechanism set up by
the Convention is designed to deal with disputes between Contracting
States and nationals of other Contracting States. Although the concept of
“national”, as that term is used in Article 25(1), is in Article 25(2)
declared to include both natural and juridical persons, neither term is
defined as such in the Convention. The legislative history of the Conven-
tion does provide some answers, however, that bear on the issues presented
in this case. It indicates that the term “juridical persons” as employed in
Article 25 and, hence, the concept of “national,” was not intended to be
limited to privately-owned companies, but to embrace also wholly or par-
tially government-owned companies. This interpretation has found gen-
eral acceptance.

17. It follows that the question whether a company qualifies as a
“national of another Contracting State” within the meaning of Article

8 For the outcome of the Tribunal’s deliberations relating to this request for provisional
measures, see para. 9, supra.
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25(1) does not depend upon whether or not the company is partially or
wholly owned by the government. Instead, the accepted test for making
this determination has been formulated as follows: “... for purposes of the
Convention a mixed economy company or government-owned corpora-
tion should not be disqualified as a ‘national of another Contracting State’
unless it is acting as an agent for the government or is discharging an
essentially governmental function.”® Both parties to this dispute accept
this test as determinative.

18.  The soundness of Respondent’s contention that Claimant is not “a
national of another Contracting State” must therefore be judged by refer-
ence to this test. Standing alone, Respondent’s submission that more than
65% of CSOB'’s shares are owned in one form or another by the Czech
Republic and that some 24% are owned by the Slovak Republic demon-
strate that CSOB is a public sector rather than a private sector entity, does
not address the here crucial issue. Neither does the submission that the
Czech Republic’s 65% stock ownership gives it absolute control over
CSOB. For, as has been shown above, such ownership or control alone will
not disqualify a company under the here relevant test from filing a claim
with the Centre as “a national of a another Contracting State.”

19. Respondent does not, however, rest this aspect of its case solely on
the above arguments. It contends further that CSOB is a government
agency which has been discharging essentially governmental functions
throughout its existence and, more specifically, with regard to all events
pertinent to this dispute. In this regard, Respondent seeks to show that
since its inception CSOB has served as agent or representative of the State
to the international banking and trading community, that its subsequent
reorganization has not changed its status, and that, moreover, the instant
dispute arises out of the functions CSOB performed in that capacity.

20. It cannot be denied that for much of its existence, CSOB acted on
behalf of the State in facilitating or executing the international banking
transactions and foreign commercial operations the State wished to sup-
port and that the State’s control of CSOB required it to do the State’s bid-
ding in that regard. But in determining whether CSOB, in discharging
these functions, exercised governmental functions, the focus must be on

4 A, Broches, The Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, 135 Hague Rec. d. Cours 331, at 354-5 (1972).

Annex 290



CASES 259

the nature of these activities and not their purpose. While it cannot be
doubted that in performing the above-mentioned activities, CSOB was
promoting the governmental policies or purposes of the State, the activi-
ties themselves were essentially commercial rather than governmental in
nature.

21. It also appears that beginning in the early 1990’ and following the
1989 “Velvet Revolution,” as the State began to transform its command
economy into a market economy, CSOB took various steps to gradually
throw off its exclusive economic dependence on the State and to adopt
measures to enable it to function in this new economic environment as an
independent commercial bank. By 1993, CSOB seemed to have basically
achieved that purpose, although its competitive position continued to be
adversely affected by the existence on its books of non-performing receiv-
ables. These receivables, which became the subject of the Consolidation
Agreement and play a role in the instant dispute, grew out of CSOB’s ear-
lier lending activities during the State’s non-market economy period.
Although these activities were driven by State policies, as was true gener-
ally of economic activities during the country’s command economy, the
banking transactions themselves that implemented these policies did not
thereby lose their commercial nature. They cannot therefore be character-
ized as governmental in nature. Moreover, even if one were to conclude
that the non-performing assets derived from activities conducted by
CSOB as an agent of the State, the measures taken by CSOB to remove
them from its books in order to improve its balance and consolidate its
financial position in accordance with the provisions of the Consolidation
Agreement, must be deemed to be commercial in character.

22. In support of its contention that the dispute is between two Con-
tracting States, Respondent also submits that the ultimate goal of the
Consolidation Agreement was the privatization of CSOB. Characterizing
privatization as a State function, Respondent argues that in concluding the
Consolidation Agreement, CSOB was performing State functions and
could therefore not claim to be a private investor. In this connection,
Respondent submits that

The principal ingredient in the Consolidation Agreement
preparing CSOB for privatization was the proposed removal
of the poor-quality assets resulting from CSOB’s role in
financing the Czechoslovak State’s foreign trade .... The
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whole structure of Consolidated Agreement, Loan Agreement
and Collection Companies, which is central to this arbitra-
tion, was thus conceived and implemented with the express
purpose of facilitating CSOB’s privatization. (Respondent’s
Reply Memorial, at 34.)

23. It cannot be denied that a State’s decision to transform itself from a
command economy to a free market economy involves the exercise of gov-
ernmental functions. The same is no doubt true of legislative and adminis-
trative measures adopted by the State that are designed to enable or
facilitate the privatization of State-owned enterprises. It does not follow,
however, that a State-owned enterprise is performing State functions when
it takes advantage of these State policies and proceeds to restructure itself,
with or without governmental cooperation, in order to be in a position to
compete in a free market economy. Nor does it follow that the measures
taken by such an enterprise to achieve this objective involve the perfor-
mance of State or governmental functions. In both instances, the test as to
whether or not the acts are governmental or private turn on their nature.

24.  There appears to be some disagreement between the parties to this
case as to whether the conclusion of the Consolidation Agreement and the
Loan Agreement was driven by or was part of the privatization process
instituted by the Government or whether it was the result largely of
CSOB’s unrelated business decision to strengthen its financial position.
The Tribunal does not believe that it matters which of these views is
accepted, for whether CSOB’s actions were or were not driven by the
privatization process set in motion or facilitated by the State is not deter-
minative of the issue to be decided. What is determinative is the nature of
these acts.

25. In the instant case, the steps taken by CSOB to solidify its financial
position in order to attract private capital for its restructured banking
enterprise do not differ in their nature from measures a private bank might
take to strengthen its financial position. It is no doubt true that CSOB'’s
ability to negotiate the Consolidation Agreement and Loan Agreements on
favorable conditions can be attributed to the interest both the Czech and
Slovak Governments had in seeing CSOB survive in a free market environ-
ment and continue to provide needed banking services. But that fact does
not transform the otherwise commercial or private transactions here at
issue into governmental acts.
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26.  Finally, in support of its submission that the instant dispute is
between two States Parties, Respondent contends that all the parties to the
Consolidation Agreement are State entities and that they include, in addi-
tion to CSOB and the Czech and Slovak Republics, the Czech National
Bank, the Czech National Property Fund and the National Bank of Slova-
kia. Even assuming, without deciding, that these other entities had also
become parties to the Consolidation Agreement, this fact would not
weaken or overcome the Tribunal’s conclusions, set out in the preceding
paragraphs, about the commercial character of the Consolidation Agree-
ment or the functions CSOB performed.

27. The Tribunal concludes, accordingly, that Respondent has failed to
sustain its contention that the Centre lacks jurisdiction and the Tribunal
competence to hear this case on the ground that Claimant was acting as an
agent of the State or discharging essentially governmental activities as far
as this dispute is concerned. This is so whether or not this determination
is made by reference to the date of the conclusion of the Consolidation
Agreement (December 19, 1993) or the date when the Request for Arbi-
tration was registered by the Centre (April 25, 1997).

B. Real Party in Interest

28. Respondent next points to two assignments, dated April 24, 1998
and June 25, 1998, respectively, which CSOB concluded with the Czech
Ministry of Finance. These assignments, according to Respondent, have
transformed the Czech Republic—the assignee—into the real party in
interest to the instant arbitration by relieving CSOB of the economic risk
arising from the claims relating to the Slovak Collection Company receiv-
ables. Respondent argues that the assignments require the Tribunal to dis-
miss the case for lack of jurisdiction because Claimant no longer has the
requisite standing under Article 25(1) and because the Czech Republic is
disqualified under the same provision from stepping into CSOB’s shoes.

29. In view of the fact that the first assignment has been fully super-
seded by the second, the Tribunal needs to focus here only on the latter. In
that instrument CSOB agrees to assign to the Czech Republic on a so-
called “effective date” all claims CSOB has against the Slovak Collection
Company relating to the receivables transferred to the latter under the
Loan Agreement as well as the claims CSOB has against the Slovak Repub-
lic under the Consolidation Agreement. The “effective date” is three days
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MEN clause to introduce into the Treaty completely new substantive rights, such as
those granted under an umbrella clause.

This being said, a clause in a BIT whereby the definition of fair and equitable treatment
would be written in broader terms than in the case of the Treaty would clearly be
covered by the MFN clause contained in it. In that regard, the Tribunal notes that the
Denmark-Mongolia BIT54 quoted by Claimants is of particular relevance. It provides in
its Article 3 (2) as follows:

"Each Contracting Party shall in its territory accord investors of
the other Contracting Party, as regards their management,
maintenance, use, enjoyment or disposal of their investment, fair
and equitable treatment which in no case shall be less favourable
than that accorded to its own investors or to investors of any third
state, whichever of these standards is the more favourable."

This puts to rest Respondent’s argument about the restrictive interpretation it wishes to
apply to the words "fair and equitable treatment excluding the application of measures
that might impair the operation of or disposal of investment" in Article 3(1) of the
Treaty. That Article cannot have a more limited meaning than that found in Article 3(2)
of the Denmark-Mongolia BIT.

The next step for the Tribunal is therefore to determine whether Mongolia has breached
any article of the Treaty, including the broad application of the fair and equal treatment
provision imported through the MFN clause, but not through the application of an
umbrella clause which Claimants cannot invoke.

5.6.2.2.2 Mongolia's liability for the acts of MongolBank

In order to determine whether Mongolia bears any liability for MongolBank’s actions,
one must first consider its status under Mongolian law. The issue here is not about the
nature of the SCSA itself but whether the disputed actions of MongolBank in the
implementation of the SCSA were actions attributable to Mongolia and thereby might
constitute breaches of the Treaty.

MongolBank has been established as the Central Bank (Bank of Mongolia) under a law
of September 3, 1996. Under Article 3 of that law, MongolBank is to be "the competent
organization authorized to implement State monetary policy" and it is defined as "a legal
entity established by the State". Under Article 4, its main objective is described as "(to)
promote balanced and sustained development of the national economy, through
maintaining the stability of money, financial markets and the banking system." Its
President is appointed by the State Khural (Article 26) to which he reports but the State
Khural cannot interfere with the activities relating to the implementation of State
monetary policy by MongolBank (Article 30). Article 31(2) provides specifically that "the
Bank of Mongolia shall be independent from the Government."

548 CE-78.

Annex 291



576.

577.

578.

579.

580.

- 139-

It is in that legal context that the Tribunal must find whether MongolBank’s actions are
attributable to Respondent under the international law rules of attribution. For the
purpose of this case, those rules are reflected particularly in Articles 4, 5 and 9 of the
International Law Commission Articles on Responsibility of States for internationally
wrongful acts ("ILC Articles"), which are generally considered as representing current
customary international law.

Article 4 reads as:

"1. The conduct of any State organ shall be considered an act of
that State under international law, whether the organ exercises
legislative, executive, judicial or any other functions, whatever
position it holds in the organization of the State, and whatever its
character as an organ of the central Government or of a territorial
unit of the State.

2. An organ includes any person or entity which has that status in
accordance with the internal law of the State."

Article 5 reads as:

"The conduct of a person entity which not an organ of the State
under article 4 but which is empowered by the law of that Sate to
exercise elements of the governmental authority shall be
considered an act of the State under international law, provided
the person or entity is acting in that capacity in the particular
instance."

And Article 9 reads as:

"The conduct of an organ of a State or of a person or entity
empowered to exercise elements of the governmental authority
shall be considered an act of the State under international law if
the organ, person or entity acts in that capacity, even if it exceeds
its authority or contravenes instructions."

The distinction between organs of the State and other entities is of particular relevance in
the determination of potential liability of the State. As stated in the Commentary to the
ILC Articles, "It is irrelevant for the purposes of attribution that the conduct of a state
organ may be classified as "commercial" or as acta jure gestionis. Of course, the breach by
a State of a contract does not as such entail a breach of international law. [...] But the
entry into or breach of a contract by a State organ is nonetheless an act of the State for
the purposes of article 4, and it might in certain circumstances amount to an
internationally wrongful act.">* That situation is different from the case of other entities
exercising elements of governmental authority as described in Article 5 of the ILC

549 Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commentary, 2001, Report of the
ILC on the work of its fifty-third session, p. 41.
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Articles, where the liability of the State is engaged only if they act jure imperii and not
jure gestionis.

The ILC Articles do not contain a definition of what constitutes an organ of the State and
the Mongolian law is not very helpful in that regard either. The mention in Article 2 of
the MongolBank Act that it is "a legal entity established by the State" and that it is “the
competent authority authorized to implement monetary policy” is not sufficient to
support a conclusion that it is not an organ but an entity of the type mentioned in
Article 5 of the ILC. If this were the case, one would be left with a very narrow definition
of organs of the State since most of the executive and judiciary functions of the State are
fulfilled by legal entities established by the State and adopting and/or implementing
public policy. The Tribunal has long debated whether MongolBank is an organ of the
State of Mongolia.

According to one view, the fact that the Mongolian Parliament has created it as an
institution independent of the Government does not per se make it lose its status as an
organ of the State. In fact, it fulfills a major State function and the list of its
responsibilities clearly demonstrates that it fulfills a role that only a State can fulfill:
exclusive right to issue currency, formulation and implementation of monetary policy,
acting as the Government’s financial intermediary; supervising activities of other banks;
holding and managing the State’s reserves of foreign currencies.55 As stated in the
Commentary to the ILC Articles: "The reference to a “State organ" covers all the
individual or collective activities which make up the organization of the State and act on
its behalf."%5! Like other central banks in the world, MongolBank assumes part of the
executive responsibility of the State; and, if one were to argue for a more limited
definition of the executive power of the State, Mongolbank would still qualify as an
organ of the State under the words "any other functions" mentioned in Article 4 of the
ILC Articles.

Such role differentiates MongolBank from other institutions found, in other cases, not to
be organs of the State. Thus, in Jan de Nul N.V., Dredging International N.V. v. Arab
Republic of EQypt,552 the Tribunal concluded that the Suez Canal Authority ("SCA") was
not an organ of the State. Noting that the SCA was created to take over the management
and utilization of the Suez Canal after its nationalization and recognizing that it could be
said to carry out public activities, it relied on Articles 4, 5 and 6 of its constitutive law to
conclude that it was not part of the Egyptian State. Article 4 states that the SCA is to be
managed like" business enterprises without any commitment by the governmental
systems and conditions". Article 5 provides that the SCA "shall have an independent
budget that shall be in accordance with the rules adopted in business enterprises" and
Article 6 states that the "SCA’s funds are considered private funds". Another relevant
case is that of Bayindir Insaat Turizim Ticaret Ve Sanayi A.S. v. Islamic Republic of

550 Article 5 of the Law on Central Bank.

551 Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commentary, 2001, Report of the
ILC on the work of its fifty-third session, p. 40.

552Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of EQypt, ICSID Case No. ARB/04/13 ICSID Case
No. ARB/04/13, Award November 6, 2008, §162.
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Pakistan.5% In that case, the Tribunal had to decide whether the acts of the National
Highway Authority of Pakistan ("NHA") allegedly in breach of a BIT were attributable
to Pakistan. Having noted that the NHA had a distinct legal personality under the laws
of Pakistan, it decided that "(b)ecause of its separate legal status, the Tribunal discards
the possibility of treating NHA as a State organ under Article 4 of the ILC Articles." The
simple fact that an institution has separate legal status does not allow one to conclude
automatically that that institution is not an organ of the State; in order to reach such a
conclusion, a tribunal has to engage in a broader analysis which includes the functions
assigned to that entity. There is a huge difference to be found between public authorities
established to operate and maintain a navigational canal or to construct and maintain
highways and a central bank charged with the issuance of the currency and running the
State’s monetary policy.

According to that analysis, MongolBank being recognized as an organ of the State, the
question whether MongolBank in entering into and implementing the SCSA acted jure
imperii or jure gestionis would therefore become irrelevant in terms of the liability of the
State.

According to another interpretation, MongolBank is not an organ of the State since
Article 2 of the MongolBank Act specifies that it is established as “a legal entity” and, as
such, it is exercising elements of governmental authority, as described in Article 5 of the
ILC Articles. In support of that view, one can mention the Genin case>* where the Bank
of Estonia is described as “an agency of a Contracting State”. The Tribunal concluded
that Estonia was the appropriate respondent because the related BIT provided that the
State was to be responsible for the activities of any state enterprise when it was
exercising delegated governmental authority. However, that case does not definitely
answer the question whether such a state enterprise was an organ of the State or a State
entity; the legal notion of “agent” does not exist in the international law of State
responsibility. The choice has to be between being an organ under Article 4 of the ILC
Articles or an “entity empowered to use governmental authority” under Article 5.
Another case more to the point however is an English court case involving the Bank of
Nigeria, the charter of which was modeled on that of the Bank of England, and where
the Court of Appeal, under the leadership of Lord Denning, reversing the decision of the
judge of first instance, denied the Bank of Nigeria its plea of sovereign immunity in
connection with an irrevocable letter of credit issued by the Bank in favor of the claimant
for a sale of cement to an English company, for the purpose of building army barracks in
Nigeria. The Court ruled that “the bank, which had been created as a separate legal
entity with no clear expression of intent that it should have governmental status, was
not an emanation, arm, alter ego or department of the State of Nigeria and was therefore

553, Bayindir Insaat Turizim Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/29, Award,
August 27, 2009, 9119.

554 Alex Genin, Eastern Credit Limited, Inc. et A.S. Baltoil v. Republic of Estonia, ICSID Case No. ARB/99/2, Award, June
25,2001, 9327.
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not entitled to immunity from suit.”5> The difficulty of making the distinction was
pointed out by Lord Denning (and shared by his two colleagues) when he wrote:

"In these circumstances, [ have found it difficult to decide whether
or no the Central Bank of Nigeria should be considered in
international law a department of the Federation of Nigeria, even
though it is a separate legal entity. But, on the whole, I do not
think it should be.

This conclusion would be enough to decide the case, but I find it
so difficult that I prefer to rest my decision on the ground that
there is no immunity in respect of commercial transactions, even
for a government department.”

586.  The Tribunal however does not need to decide the question whether MongolBank is or is
not an organ of the State, since as will be shown below, even if it were merely an entity
exercising governmental authority, at least some of the disputed actions in connection
with GEM’s gold were in any event actions de jure imperii.

587.  While claiming that the SCSA is a purely commercial transaction, Respondent also
argues that MongolBank entered into the SCSA within the exercise of its functions
related to the management of Mongolia's foreign reserves.>* Moreover, by proceeding to
export and refine the gold deposited by GEM, and depositing it or its value in an
unallocated account, MongolBank was clearly exercising specific powers granted to it
under the Law on Central Bank and the Treasury Law. In that regard, a press release of
MongolBank of August 24, 2007 states:557

"MongolBank implementing the Law on Central Bank
(MongolBank) and the Law on Precious Metals and StoneFund
and with the purposes of increasing the country's currency
reserves purchases from gold producing business entities and
individuals unrefined gold at the market price, published as of a
certain date. [..] This gold, which according to the agreement
made with KOO Golden East-Mongolia, will be definitely
purchased by MongolBank, has been refined and placed abroad."

588.  That press release was issued in answer to a statement by GEM that three tons of gold
held in custody in MongolBank had disappeared. Such a view was repeated by
MongolBank when, on November 19, 2007, it answered a previous letter of GEM of
November 16, in the following terms:558

555 Trendtex Trading Corporation v. Central Bank of Nigeria, (1977) 2 W.L.R. 356.
556 R. Rejoinder, 9194 and fn. 374.

57 Paushok Ex-81.

558 CE-85.
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"With the purpose of increasing state currency reserves
MongolBank when purchasing business entities purified gold
produced by them would calculate its pure weight according to
common practice of the international financial markets and would
make settlements for the value of the gold based on the markets
price of the gold as of a particular day.

Given that MongolBank has an obligation to refine the purified
gold purchased into the state currency reserves and place the
same in the international financial markets pursuant to the most
favourable arrangements, MongolBank refined 3.1 tons of your
gold, being in possession of MongolBank in accordance with the
law."

Furthermore, in its Statement of Defense, Respondent argued that the sale/purchase of
the gold deposited by GEM "served a public purpose, i.e the increase of Mongolia's gold
reserves."

A related decision by the Court of Appeal (England) involving GEM and the Bank of
Nova Scotia and others 5 further supports the conclusion that MongolBank was in part
acting de jure imperii in connection with the SCSA. That decision was referred to by each
side.5¢%0 In that case MongolBank was the third defendant, the second defendant being
Scotia Capital (Europe) Limited. The appeal was only concerned with GEM’s attempt to
obtain information and documents from the Bank of Nova Scotia. Without entering into
the details of the case, suffice to say that it was established that GEM’s gold deposited
with MongolBank was refined by a gold refiner outside Mongolia but that it was not
clear where the refined gold was held physically after refining and by whom; pursuant
to a contract with MongolBank, the Bank of Nova Scotia simply had an unallocated
account in which a certain quantity of gold was credited to MongolBank’s account, the
bank not physically holding any gold for MongolBank. The Bank of Nova Scotia, in the
English proceedings, refused to authorize the release of any information concerning its
contract with MongolBank or who had refined and who had physical possession of the
gold concerned, by invoking state immunity, in favor of MongolBank.

The Court first stated: "[...] the question is whether MongolBank entered into the
contract (with the Bank of Nova Scotia) in the exercise of sovereign authority"5¢! and it
answered: "Th(e) evidence shows that the purpose of the transactions including the
refining of the gold and the placing of a quantity of refined gold on the unallocated
account of the bank was for the purposes of increasing Mongolia’s currency reserves. In
my judgment that was an exercise of sovereign authority within the meaning of the 1978
Act (State Immunity)"62 It may be that, under English Law, the definition of State

559 KOO Golden East Mongolia and Bank of Nova Scotia and others, (2007) EWCA Civ 1443.

560 Paushok-II, §102; R. Defense, §374; C. Reply, 9646-647; CE-152; RIM, 931.

561 KOO Golden East Mongolia and Bank of Nova Scotia and others, (2007) EWCA Civ 1443, 140.
562 Jbid., 942.

Annex 291



592.

593.

594.

595.

596.

597.

598.

- 144-

immunity has a different scope than under international law. But what is interesting for
our purpose is that evidence upon which the Court of Appeal bases its decision is
constituted of the 19 November 2007 letter of MongolBank to GEM and the press release
of 24 August 2007, both quoted above. In addition, the refining of the gold abroad and
the placing of it or its value in an unallocated account in the Bank of Nova Scotia are
exactly the breaches alleged by Claimants in the present case.

The Tribunal therefore has no hesitation in concluding that MongolBank acted de jure
imperii, if not in entering into the SCSA, at least when it exported GEM's gold for
refining and deposited it or its value in an unallocated account in England "with the
purposes of increasing the country's reserves." Those actions were de jure imperii and
went beyond a mere contractual relationship. Therefore, even if MongolBank were not
to be considered an organ of the State but merely an entity exercising elements of
governmental authority, Claimants would be entitled to pursue their claim against
Respondent in connection with the actions mentioned above.

The question which then remains is whether such actions by MongolBank constituted
breaches of the Treaty. In the opinion of the Tribunal, they did so.

First, it is important to note that, in the first half of 2007, MongolBank recorded the gold
deposited by GEM as sold and owned by Mongolia, exported it, and provided for its
refinement without GEM’s knowledge and permission, the whole in violation of Article
4 of the SCSA. It thereby, without any justification, seized ownership of GEM’s gold
when it had absolutely no right to do so.

Secondly, on the basis of the evidence before the Tribunal, MongolBank first tried to
hide that fact and, for a significant period of time, misled Claimants who had legitimate
expectations that they would retain full ownership of their gold until the issuance of Sale
Letters or the termination of the SCSA.

In the opinion of the Tribunal, GEM was prematurely and without any right deprived of
the continuing ownership of its deposited gold in breach of Article 3.1 of the Treaty
which provides for "fair and equitable treatment excluding the application of measures
that might impair the operation or disposal with investments", expanded through the
MFN clause to include the text of the Denmark-Mongolia BIT.

It will be up to Claimants to prove what damages, if any, they suffered from such
actions.

5.6.2.2.3 Lack of standing

Respondent contends that Claimants do not have standing to bring claims in connection
with the SCSA because GEM did not exhaust the contractual remedies provided by the
Agreement. But the right of an investor to claim under a BIT is a separate right from that
of a company it controls to sue under the dispute resolution of a particular commercial
contract and there is no obligation for such an investor to require that company to resort
first to the dispute resolution procedure of its contract, before the investor can exercise
its own rights available to it under the provisions of a BIT.
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Neutral Citation Number: [2005] EWHC 2239 (Comm)
Case No: 2004/536

IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION
COMMERCIAL COURT

Royal Courts of Justice
Strand, London, WC2A 21

Date: 20/10/2005

Before :
MR JUSTICE AIKENS

Between

(1) AIG Capital Partners, Inc Claimants
(2) CJSC Tema Real Estate Company
Limited
-and -

The Republic of Kazakhstan Defendant
(1) ABN AMRO Mellon Global Securities Third Parties

Services B.V.
(2) ABN AMRO Bank N.V.
The National Bank of Kazakhstan Intervener

Mr R Salter QC, Mr D Lloyd Jones QC and Mr Paul Key (instructed by Holman Fenwick
Willan, Solicitors, London) for the Claimants
Mr A Malek QC and Mr D Quest (instructed by Richards Butler, Solicitors, London) for the

Defendants
Hearing dates: 26th and 27‘[h July 2005
Judgment)
Mr Justice Aikens :
A. The Main Issue
1. This case concerns a claim for state immunity by the Republic of Kazakhstan (“the RoK”)

and its central bank, the National Bank of Kazakhstan (“the NBK”).  The Claimants have
obtained an arbitration award from the International Centre for the Settlement of
Investment Disputes (“/CSID ") in Washington, DC, against the RoK.  The Award
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I.

Conclusions on the ECHR points.

For the reasons I have given, I have concluded that the proper construction of section
14(4) on common law principles is consistent with the Claimants® ECHR rights under
Article 6(1) and Article 1 of the Protocol.  Therefore there is no need to “read down”
section 14(4).

Issue Five: What are the characteristics of the Cash Accounts and the Securities

Accounts held in London by AAMGS for the NBK; in particular are they (a) “property of
a State’s central bank” within section 14(4) of the SIA; (b) if not, are they “property [of a
State] which is for the time being in use or intended for use for commercial purposes” within
section 13(4) of the SIA?

&9.

90.

91.

92.

Given the conclusions I have reached on Issues One to Four, I can deal with this issue
briefly.  AAMGS holds the cash and securities that constitute the London Assets to the
order of NBK. NBK has the contractual right to payment of the debt that is constituted
by the Cash Accounts: clause 16(j) of the GCA. AAMGS records the NBK as being
the owner of the securities it

holds in the Securities Accounts: clause 5(b) of the GCA. On my construction of
section 14(4) of the SIA, in particular the word “property”, that makes the London
Assets the “property” of the NBK, which, everyone agrees, is the central bank of the
RoK. Therefore all the London Assets are within section 14(4) and so cannot be the
subject of enforcement processes by the UK courts at all.

In my view that conclusion is not affected by the fact that, as the experts on Kazakhstan
law agree, the NBK holds those assets as part of the National Fund of Kazakhstan under
the Trust Management Agreement with the RoK, by which the government of the RoK is
the beneficiary: clause 7.1. Professor Didenko appears to contemplate (at para 60 of his
report) that there can be “property held by the trust manager”, ie. the NBK, which
“remains under the full ownership of the trust founder”, ie. the RoK. Professor
Suleimenov does not dissent from this view. Therefore, as a matter of Kazakhstan law,
the RoK remains the owner, but gives the trust manager the power to deal with the
relevant property.  That is enough, in my view, to bring the London Assets within
section 14(4).

The conclusion that the London Assets are within section 14(4) means that they are
immune from enforcement proceedings in the UK courts.  So I think I do not need to
decide whether, for the purposes of section 13(4) of the SIA, the London Assets were,
at the time the enforcement processes were started, (a) also the property of the RoK and, if
so, (b) “in use or intended for use for commercial purposes”. ~ However, on the first
of these points it is agreed that the RoK is the beneficial owner of the London Assets.
Therefore they must, on my reading of the word “property”, constitute “the property of a
State” within section 13(2)(b) and section 13(4).

On the second point, my firm view is that the London Assets were not in use or intended
for use for commercial purposes at any stage. My reasons, briefly, are as follows:

Annex 292



93.

(1)

2)

3)

(4)

The London Assets formed part of the National Fund. That Fund was, in my
opinion, created to assist in the management of the economy and government
revenues of the RoK, both in the short and long term. Management of a State’s
economy and revenue must constitute a sovereign activity.

The National Fund had to be managed by the NBK in accordance with the law set
out in the Budget Code, in particular Article 24. That demanded that the National
Fund be invested: Article 24 para2. 1 accept that this required that investment
had to be placed in authorised financial assets in order to secure, amongst other
things, “high profitability levels of the [National Fund] in the long term outlook at
reasonable risk levels . 1 also accept the uncontroverted evidence that the
Securities Accounts held by AAMGS on behalf of the NBK were actively traded
at all times and that the NBK obtained from the RoK a commission on good
results and paid a penalty for poor ones. But I cannot accept that this activity is
inconsistent with the Stability and Savings Funds of the National Fund being used
or intended for use for sovereign purposes. The aim of the exercise, at all times,
was and is to enhance the National Fund.  To do that the assets have to be put to
use to obtain returns which are reinvested in the National Fund, ie. to assist the
sovereign actions.

Mr Salter relies on the definition of “commercial purposes” set out in section
17(1) of the SIA and points to the fact that “commercial purposes” means
transactions and activities mentioned in section 3(3) of the Act. Those include “any
transaction or activity (whether of a commercial...financial...or similar
character) into which a State enters or in which it engages otherwise in the
exercise of sovereign authority”. He says that the trading activities of the
Securities Accounts by AAMGS are clearly financial transactions and their aim is
to make profits. Therefore they could not be transactions “in the exercise of
sovereign authority” within section 3(3). So, for the purposes of 13(4), at
least the Securities Accounts of the London Assets constitute “property in use or
intended for use for commercial purposes”. Again, I must disagree. The
dealings of the Securities Accounts must, in my view, be set against the
background of the purpose of the GCA. That was established to assist in running
the National Fund. The Securities Accounts contain assets which are part of the
National Fund. In my view the dealings are all part of the overall exercise of
sovereign authority by the Republic of Kazakhstan.

Last, butnot least, there is the certificate of the Ambassador. That is clear and
unambiguous. [ have seen no evidence to contradict it other than the fact that the
Securities Accounts are traded. For the reasons I have given, the trading of those
accounts does not mean they were being used or were intended for use for
commercial purposes.

Conclusion on Issue Five

My conclusion is that all the London Assets were, at all times, in use for sovereign
purposes and pursuant to the exercise of sovereign authority of the RoK, acting through
the National Bank and AAMGS as the Global Custodian of the National Fund. Therefore
even if [ had concluded that section 14(4) should be construed more narrowly and in the
Claimants’ favour, I could not have avoided a conclusion that the London Assets
constituted property held by the NBK in its capacity as such and it does not matter that it
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held them simply as trust manager for the RoK and had only a limited interest in those

assets.

Further, even if I were wrong about the construction of the word “property” in section
and I should conclude (on the facts of this case) that the London Assets cannot be
regarded as property of the NBK at all, my conclusion would be that the London Assets
were at all times the “property” of the Republic of Kazakhstan (within S.13(2)(b)) and
were the subject of transactions that were (through the NBK and AAMGS) the exercise
of sovereign authority. Accordingly, the London Assets do not fall within section 13(4),
so are immune from the enforcement process of the UK courts.

14(4),

Overall Conclusions

In summary, my conclusions are:

(1)

2)

€)

4

As to the Third Party Debt Order, the cash accounts held by AAMGS in London
are in the name of the NBK. The cash accounts constitute a debt owed by
AAMGS to the NBK, which is the account holder. The RoK has no contractual
rights to that debt against AAMGS. Therefore there is no “debt due or accruing
due” from AAMGS (the third party) to the judgment debtor. So the court has no
power under CPR Pt 72.2(1)(a) to make a Third Party Debt Order in respect of the
cash accounts. The Third Party Debt Order must be discharged on this ground.

The meaning of section 14(4) of the S1A4, using “common law” rules of
construction, is clear. In particular:

(a)

(b)

(©)

the word “property”” must have the same meaning in section 14(4) as it
does in section 13(2)(b) and 13(4).

“Property” has a wide meaning. It will include all real and personal
property and will embrace any right or interest, legal or equitable, or
contractual, in assets that are held by or on behalf of a State or any
“emanation of the State” or a central bank or other monetary authority that
comes within sections 13 and 14 of the SIA.

The words “property of a State’s central bank or other monetary
authority” mean any asset in which the central bank has some kind of
property interest as described above, which asset is allocated to or held in
the name of the central bank, irrespective of the capacity in which the
central bank holds the asset or the purpose for which the asset is held.

The immunity created by section 14(4) does concern the rights of access to the
court of a claimant who wishes to enforce against the assets of a central bank. In
this case section 14(4) does affect the right of the Claimants to enforce an ICSID
arbitration award that has been legitimately registered as a judgment under section
1 of the Arbitration (International Investment Disputes) Act 1966. Therefore

section

14(4) does concern the right of a claimant to a civil right to have access to

the courts, in accordance with Article 6(1) of the European Convention on Human

Rights.

However, that right is not absolute. The immunity granted to assets of central
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)

(6)

(7)

(8)

)

banks, as set out in section 14(4), is both legitimate and proportionate and is in
accordance with the expectations of States. Therefore there is no violation of the
Claimants’ rights under Article 6(1).

Section 14(4) does not deprive the Claimants of their possession, ie. the ICSID
Award or the judgment that has been registered. The Award was always subject
to the restrictions on enforcement that existed at the time it was made. Those
restrictions are clear from Article 55 of the Washington Convention which set up
the ICSID arbitration procedure. Therefore there is no infringement of Article 1
to the Protocol to the European Convention on Human Rights.

Accordingly, there is no requirement to modify the “common law” construction of
section 14(4) of the SI1A in order to give it effect in a way which is compatible
with Convention Rights, because it is compatible anyway.

On the facts of this case, the London Assets, held by AAMGS on behalf of the
NBK are “property of a central bank”, ie. the property of NBK, within the
meaning of section 14(4). This is because NBK has an interest in that property
within the definition of “property” that I have set out above. Therefore all the
London Assets are immune from the enforcement jurisdiction of the UK courts.

If, contrary to my view, the London Assets are not the property of NBK within
the meaning of section 14(4), then, on the facts of this case, they constitute “the
property of a State” within the meaning of section 13(2)(b) and 13(4) of the SIA.
The London Assets were not at any time either in use or intended for use for
“commercial purposes”’ within the meaning of section 13(4) of the SIA.
Therefore they are immune from the enforcement jurisdiction of the UK court by
virtue of section 13(2)(b) of the SIA.

Accordingly, the court must discharge the Interim Charging Order. As the same
reasoning applies to both the cash and securities accounts within the London
Assets, even if the court had otherwise had jurisdiction to make the Third Party
Debt Order, it would have to discharge it because the cash accounts are immune
from enforcement proceedings for the reasons set out above.

Therefore I must discharge both Interim Orders.
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The NETHERLANDS'

Sovereign immunity — Foreign States and agencies — Central bank—
Requirement for deposit of gold with bank under foreign exchange control
procedures — Claim for compensation for loss of gold — Whether bank entitled
to jurisdictional immunity — Acts iure imperii and iure gestionis — Whether
bank acting on behalf of foreign State — Whether monetary policy a sovereign
function — The law of Italy

NV EXPLOITATIE-MAATSCHAPPI] BENGKALIS v. BANK INDONESIA
Netherlands, Court of Appeal of Amsterdam. 23 October 1963

SUMMARY: 7The factss—In 1958 gold belonging to the plaintiff, a Dutch company,
was deposited at a branch office of Bank Indonesia in Sumatra pursuant to Indonesian
foreign exchange control regulations. The gold was alleged to have been forcibly taken
by revolutionary forces during a local insurrection. The plaintiff brought an action
against the Bank claiming that it was obligated to pay compensation for the loss of the
gold under Indonesian law. The District Court of Amsterdam held that the Bank was
entitled to jurisdictional immunity since the obligation in question was of a public law

character. The plaintiff appealed.

Held:—The appeal was dismissed.

(1) It was possible for private individuals and legal entities under private law to have
public law obligations. Obligations imposed by a State in accordance with its exchange
control legislation were to be regarded as obligations under public law of those
individuals or legal entities upon which they were imposed. The acceptance of the
deposit of gold by the defendant Bank therefore constituted the performance of an
obligation under public law.

(2) Though there might be a generally recognised rule of international law according
to which a sovereign State, at least with respect to its specifically sovereign acts, was
immune from the jurisdiction of other States this did not involve a rule exempting
private individuals from the jurisdiction of the courts of another State in the case of
obligations under public law. The public law character of the obligation did not
therefore constitute a valid criterion for deciding on the jurisdiction of Dutch courts
and the relevant question was rather whether or not the acts were performed by a
private individual or private legal entity or on behalf of a foreign State.

(3) Any obligation upon the defendant Bank to pay compensation in one of
its public capacities was only conceivable if the payment of this compensation

" All the reports of Dutch cases printed here, with the exception of the first, are English translations extracted
with permission from the Netherlands Yearbook of International Law. Concise statements entitled “The facts” appear
in the Netherlands Yearbook before the text of the relevant part of each judgment and these statements have been
reproduced, with some exceptions, in the summaries prepared for this volume and introduced at the head of each
case. The texts of the judgments printed in this volume are normally the complete extracts published in the
Netherlands Yearbook. In some cases short additional passages have been added from the original reports.
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was in fact an obligation of the State which it undertook within the orbit of its
monetary policy and whose performance it had entrusted to the Bank. The refusal of
the Bank to pay compensation to the plaintiff was therefore a refusal of the Indonesian
State in the exercise of a specifically sovereign function, namely the maintenance of the
monetary position of the country. The Bank had acted not as a private bank but as a
bank of issue and/or administrator of the foreign exchange reserves of the State. In these
circumstances the Dutch courts had no jurisdiction over the claim.

The following is a statement of the facts as reported in the Netherlands International
Law Review:

Until 12 June 1958, the NV Exploitatie-Maatschappij Bengkalis (hereinafter:
Bengkalis), a Netherlands legal entity having its seat at The Hague, exploited a gold-
mining plant near Pakan Baru, Sumatra. Pursuant to Indonesian Foreign Exchange
Control legislation Bengkalis deposited some parcels of gold produced by the plant with
the branch office of the Bank Indonesia (hereinafter: the Bank) at Padang, Sumatra,
which should have paid due compensation to Bangkalis. During a local insurrection
against the Republic of Indonesia around the beginning of 1958, officials of the Bank
were allegedly forced to hand over the branch office's assets, the parcels of gold
included, to commanders of revolutionary forces. The gold was not restored to
Bengkalis, nor was the said compensation ever paid to it.

Bengkalis sued the Amsterdam branch office of the Bank before the District Court of
Amsterdam to pay a sum of 119,097.32 Netherlands guilders which was said to
represent either compensation for failure to pay the sum due under Indonesian law or
damages at civil law for loss suffered by Bengkalis and caused by failure of performance
by the Bank with regard to a contract of deposit which, according to Bengkalis, was in
force between the parties.

The District Court of Amsterdam held that it had no jurisdiction to hear the case on
the primary ground, but that it could decide on the alternative ground. It admitted
Bengkalis to give evidence as to the existence of a contract of deposit. Bengkalis

appealed to the Court of Appeal of Amsterdam.
The following is the text of the judgment of the Court of Appeal:

The District Court in the first place observed in its judgment that Bengkalis based
its claim on two grounds, a primary one and an alternative one which it summarised
as follows: the primary ground: damage caused by the fact that whereas the Bank was
obliged to pay a sum of money under the Foreign Exchange Control Ordinance of
Indonesia as a consequence of the deposit of parcels of gold at its Padang branch
office, the said amount was never paid; the alternative ground: damage
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caused by failure to return the gold deposited with the Padang office.—The District
Court went on to recall that the Bank alleged that no Netherlands court had
jurisdiction, this would mean that the Amsterdam District Court had no competence to
hear the case on either of the two grounds. With regard to its jurisdiction to adjudicate
upon the primary ground, the District Court said:

In the first place it must be observed that the parties in this case drew a sharp distinction
between “taking possession” (by the Bank) which might be compatible with retention of title
in the gold by Bengkalis and “take over” which might entail either a transfer of title to the
Bank or merely a loss of title by Bengkalis.—Bengkalis, while formulating the primary
ground of its claim, explicitly selected the second notion as being relevant adding that the
take over was based upon Article 8 of the said Ordinance in connection with a decision taken
by the Indonesian Foreign Exchange Control Agency with respect to Bengkalis on 17 May
1952, partially exempting Bengkalis from an obligation, laid down in Article 6 of this
Ordinance, to notify all stocks of gold. Bengkalis based its allegation that the Bank was
obliged to pay compensation—the non-payment of which constituted the first ground of the
claim—on the second section of Article 8 of the said Ordinance.—In this connection the
Bank motivated its challenge of the Court's jurisdiction firstly, by arguing that the Bank by
acting as it did exercised a function under public law and, further, that legal relations between
the parties were of a public law character.—Bengkalis contested this argument by stating that,
apart from its functions under public law, the Bank also acts as a private bank and that in the
present case it acted in the latter capacity and that, besides the Bank Indonesia, other banks
could be and have been designated by the Indonesian Foreign Exchange Control Agency to
receive gold against payment of compensation. It may be conceded to Bengkalis that the
Bank did not in the present case exercise a function strictly reserved to it as a State bank or as
a bank of issue.—The District Court need not go into the question as to whether or not the
function performed by the Bank shall be regarded as an official act, since in either case the
obligation to pay compensation on which Bengkalis primarily based its claim partakes of the
character of public law.—Bengkalis" obligation to deposit the gold which it produced was—
as it did not deny—of a public law character, but this also applies to the obligation of the
banks designated by virtue of the said Article 8, the Bank Indonesia included, to pay
compensation on the occasion of their receiving gold, the amount of which compensation
must be settled in consultation with the Foreign Exchange Control Agency and which
payment certainly is a public law duty.—Since the obligation of the Bank, invoked by
Bengkalis, is of a public law character under Indonesian law, the Bank rightly argued that this
District Court lacks jurisdiction to hear the claim on its primary ground.

Against this decision Bengkalis advanced its first grievance:

The District Court wrongly accepted the Bank's plea with respect to its jurisdiction,
on the following grounds:

(a) The obligation of the Bank to pay compensation upon which Bengkalis
primarily  based its claim, has no character of public law.
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The same applies to Bengkalis' obligation to offer the gold produced. In this regard the
Bank neither acted in a function reserved for it as a State Bank or as a bank of issue, nor
did it perform an act of State, or yet exercise a public law function.

(b) Even if the said obligation of the Bank can be regarded as having a public law
character, this is no bar to the jurisdiction of a Netherlands court in general or of the
District Court of Amsterdam in particular, since Netherlands courts are competent and
obliged to apply the public law of a foreign State and to order payment on the basis of
such law. This is particularly so, if the legal relations involved in the action are governed
by the foreign law concerned as a whole, as is the case here, at least if the relevant
provisions of public law are intended to protect the interests of private individuals
and/or of private legal intercourse. There might be an exception, if Netherlands public
policy were to be involved. The latter was not even alleged, There is no need to examine
the question as to what law would apply, if an obligation under Indonesian public law
vis-a-vis the Indonesian State were concerned, the enforcement of which was sought in
the Netherlands either by that State or the Bank.

(c) In no case can the grounds advanced by the District Court lead to a rebuttal of
jurisdiction, but at most to an irreceivability or a rejection of Bengkalis' action for
which, having regard to what is said above su6 (a) and (b), there is no ground.

With regard to this grievance the Court of Appeal in the first place observes that it is
apparently the opinion of Bengkalis that the question of obligations under public law can
only arise in relation to legal entities underpublic law. This explains why, in its view,
Bengkalis' obligation to notify gold and the obligation of the banks designated to take over
this gold against payment of a compensation, have a private law character. However, this
Court of Appeal is of the opinion that it is possible for private individuals and legal entities
under private law to have public law obligations and that, in particular, obligations
imposed by a State in accordance with its foreign exchange control legislation are
obligations under public law of individuals or legal entities upon whom they are imposed.
The obligations of Bengkalis involved here are therefore not obligations under private law
but obligations under public law. Consequently, even had the Bank not been designated in
its quality as a bank of issue for the reception of gold, by accepting the deposit of the gold
it performed an obligation under public law. The thesis of Bengkalis in sub (a) of its
grievance that this obligation is in the nature of private law, is therefore incorrect.—It may
be conceded to Bengkalis that, with regard to the question as to whether a Netherlands
court has jurisdiction to adjudicate upon the primary ground of the action, it rightly
deemed it to be of importance whether the Bank, while receiving the gold against
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compensation, acted as a bank of issue or as a private bank or whether it acted as a
private or public law agency. The question to be answered is whether restrictions of
jurisdiction pursuant to exceptions recognised by international law prohibit a
Netherlands court from taking cognizance of the primary ground of Bengkalis' action.
It may be true that there is a generally recognised rule of international law, according to
which a sovereign state at least with respect to its specifically sovereign acts is immune
from jurisdiction of other States, but this does not involve a rule exempting private
individuals from the jurisdiction of the courts of another state in the case of obligations
under public law. This means that the public law character of the obligation does not
constitute a valid criterion for deciding on the jurisdiction of Netherlands courts, but
that the question whether the acts were performed by a private individual or private
legal entity or on behalf of a foreign. State is very relevant.—It is the task of this Court
of Appeal to enter into this matter.—In this connection the Bank advanced that the
adjudication of the present dispute is so closely related to official duties imposed upon
it, Z.e. its function as a bank of issue and as administrator of the Indonesian gold and
foreign exchange reserves and, generally, to the sovereign power and official policy of
the Republic of Indonesia, that a Netherlands court cannot decide in this case without
judging such relations as it may not and cannot review. In addition it invoked its
immunity from Netherlands jurisdiction.—Against this argument Bengkalis argued that
the Bank cannot invoke immunity since Bengkalis' primary claim is directed against it
as one of the banks in the sense of Article of the Foreign Exchange Control Ordinance.
This claim is exclusively a matter of private law and has no connection with any public
legal function entrusted to the Bank or with any official duty, official care or sovereign
rights of the Republic of Indonesia itself.—The Court of Appeal is of the opinion that
the Bank does not deny, that—if compensation had been paid to Bengkalis—not
another bank, but the Bank Indonesia should have done so, but that it merely contends
that in that case such an obligation would not devolve upon it as a private bank instead
of in its function as a bank of issue and as an administrator of the State's foreign
exchange and gold reserves.—Bengkalis did not give an opinion as to whether—in the
event of the Bank's being obliged to fulfil this duty to pay compensation in one of its
official capacities—a Netherlands court might not rule on the point whether the Bank
should have accorded this compensation to Bengkalis. In so far as Bengkalis is not
willing to recognise this and this Court must pronounce itself on the dispute in this
connection, this Court of Appeal shares the opinion of the Bank that, having regard to
the above-mentioned rule of international law according to which a sovereign State
with regard to its specifically sovereign acts is not subject to the
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jurisdiction of the courts of another State, a Netherlands court shall In that case
abstain from ruling on the question as to whether the Bank should have paid
compensation to Bengkalis and likewise also from ordering payment of damages for
failure to pay such compensation. An obligation of the Bank to pay such
compensation in one of its public capacities is only conceivable if the payment of this
compensation was in fact an obligation of the State which it undertook within the
orbit of its monetary policy and the performance of which obligation it entrusted to
the Bank Indonesia. In this light the refusal of the Bank to pay a compensation to
Bengkalis has been a refusal of the Indonesian State, in the exercise of a specifically
sovereign function (the maintenance of the monetary position of the country). For
this reason a Netherlands court shall on the basis of the said rule of international law
abstain from ruling on this question.—The question must now be examined as to
whether the Bank acted as a private bank or as a bank of issue and/or administrator of
the foreign exchange reserves of the State.—Bengkalis admitted that the gold to be
handed over was destined for the Foreign Exchange Fund. Since this was a fund
created by the State and since that State could make use of the assets of that Fund in
the case of executing its monetary policy, the gold was in fact placed at the State's
disposal. It stands to reason that, since the gold ultimately came into the hands of the
State, it was the State which ultimately paid the compensation and not a private bank
which derived no profit at all from the gold. With regard to this aspect Bengkalis
advanced nothing more than that not only the Bank Indonesia but also the other
banks were bound, according to the Foreign Exchange Control Ordinance, to take
over the gold offered against payment of due compensation as fixed by a State organ.
This does not mean that the compensation was ultimately for the account of those
banks, since this was not the case when via the Bank Indonesia the State reimbursed
those other banks for the sums paid by them in compensation, a practice which,
according to the Bank, was frequently adopted. For these reasons, it must be accepted
that the Bank Indonesia had to pay the compensation in its capacity as a bank of issue
and/or administrator of the foreign exchange reserves and that, consequently, a
Netherlands court is not allowed to adjudicate upon the question as to whether the
Bank should in this case have paid the compensation to Bengkalis.—In part (b) of its
grievance Bengkalis alleged that a foreign court shall eventually apply the public law of
another State, but there can be no question of application of foreign public law when
the dispute is withdrawn from the jurisdiction of the foreign court which will
therefore never reach the stage at which it can review and apply any rule of law.—The
parts (a) and (b) of the grievance cannot lead to reversal of the decision of the lower
Court against which the appeal is directed.
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[The remainder of the judgment is omitted since it is not of interest to international
law.]

[Reports: Nederlandse Jurisprudentie, 1965, No. 357 (in Dutch); 13 Netherlands
International Law Review (1966), p. 318. (English translation)]

NOTE.—In its judgment of 26 June 1958, in Krol v. Bank Indonesia (26 I.L.R. 180)
the Court of Appeal of Amsterdam decided that Bank Indonesia could not invoke
immunity for its acts done zure gestionis.
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Sovereign immunity — Foreign States and agencies — Bank of Japan — Foreign
exchange control procedures — Subjection of international film distribution
agreement to authorisation — Non-execution of agreement — Liability of Bank
of Japan — Whether Bank of Japan entitled to jurisdictional immunity — Acts
iure imperii and iure gestionis — The law of France

BLAGOJEVIC ». BANK OF JAPAN
France, Court of Cassation (First Civil Chamber). 19 May 1976
(Bellet, President; Ponsard, Rapporteur; Boucly, Advocate-General)

SUMMARY: 7he facts.—The appellant entered into a 10-year exclusive distribution
agreement with a Japanese film company. Shortly afterwards the company notified
the appellant of difficulties raised by the Bank of Japan, allegedly in the exercise of
its responsibility for foreign exchange control, and the company later repudiated the
agreement on the ground that it violated Japanese rules of public policy. The
appellant brought an action against the company and the Court of Appeal of Paris,
in a judgment of 14 May 1970 which became final, held that the contract was not
void but could not be executed since it had not been authorised by the Japanese
authorities. The company was therefore held liable to pay compensation but went
into liquidation before doing so. The appellant then brought an action for damages
against the Bank of Japan' claiming that it had connived with the company

" The appellant subsequently also brought an action for damages against the Japanese Minister of Finance and
those proceedings are reported below at p. 86.
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to obtain the repudiation of the agreement when the company got into difficulties,
under the guise of operating exchange control procedures which did not apply to the
agreement in question. The Bank claimed jurisdictional immunity. The T7ibunal de
Commerce of Paris held on 19 September 1972 that the Bank was only entitled to
immunity in respect of acts carried out in the normal exercise of the responsibilities
delegated to it by the State for exchange control but that such immunity did not apply
to acts alleged to have been committed outside the normal exercise of those
responsibilities. The claim of the appellant was nevertheless rejected on the merits. He
appealed and the Court of Appeal of Paris held on 16 March 1974 that the Bank of
Japan was entitled to absolute immunity from jurisdiction. The appellant again

appealed.

Held—The appeal was dismissed.

The Bank of Japan when carrying out its responsibilities for foreign exchange control
did so upon the instructions and on behalf of the Japanese State and as such acted in
the interests of the public service so that it was entitled to the benefit of jurisdictional
immunity. The Court of Appeal had properly justified its granting of jurisdictional
immunity in this ease by its finding that the bank had not acted pursuant to any object
other than the interest of the public service.

The following is the text of the judgment of the Court:

On the two parts of the first ground of appeal—The facts, as stated by the judges in the
lower courts, are that Zavicha Blagojevic entered into a contract on 1 September 1966
with the Japanese company Daiei Motion Picture Company Limited under the terms of
which he was made sole distributor in Europe of films produced by Daiei and sole agent
for the purchase of European films for showing in the cinemas which Daiei owned in
Japan. In June 1967 Daiei informed Zavicha Blagojevic that since the agreement
violated Japanese laws of public policy it considered itself to be discharged from its
obligations. It appeared, from an affidavit made by the Bank of Japan and an oral
statement by the Ministry of Foreign Affairs passing on information given by the bank
that, according to the director of the bank, a request for authorization of the contract
entered into with Zavicha Blagojevic could only be granted if following further
communications with the latter it was specified firstly whether the contract was for
services or for the establishment of an overseas office of the company and secondly what
was the basis of the payment of a bonus provided for in Article 7 of the contract. On
the basis of these statements it was held, in a judgment of the Court of Appeal of Parts
of 14 May 1970 which became final, that the contract was not void but that since it
had not been authorized by the Japanese authorities it could not be executed. Daiei was
ordered to repair the damage which it had caused Zavicha Blagojevic by not applying
for the required authorization.
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Having failed to receive these damages from Daiei, which had gone into liquidation,
Zavicha Blagojevic brought an action against the Bank of Japan for damages of
20,500,000 francs, alleging various wrongful dealings, namely:

—the refusal, contrary to the Articles of Agreement of the International Monetary
Fund, to approve the contract of 1 September 1966 despite the fact that it was a current
international transaction which was not subject to authorization as a result of exchange
regulations;

—a practorian practice of preliminary verbal communications which was irreconcilable
with the normal role of the Bank of Japan and was used to exercise illegal control over
current international transactions;

—the deliberate refusal to reply to requests from Zavicha Blagojevic in order to hide
from him the reasons for the illegal refusal to approve the contract;

—affidavits made by the Bank of Japan so as to deceive the French courts and
containing false allegations to the effect that authorization was necessary for contracts of
the nature of the agreement in question;

—the presentation of an application for approval to the bank by means of preliminary
verbal communications;

—the withholding of approval because of the form of the contract and its doubts both
as to its object and as to the basis of the bonus;

—and the attested fact that it made its approval subject to fuller particulars being
adduced on these points.

The Bank of Japan, claiming to have acted in the circumstances pursuant to
instructions and on behalf of the Japanese State, in execution of its responsibilities for
exchange control, denied that the French courts were competent.

The judgment under appeal granted the benefit of immunity from jurisdiction to the
Bank of Japan. It is argued Firstly that this bank, a body governed entirely by private
law, subject to Japanese commercial law and having a separate legal personality, cannot
be considered to be an emanation of the Japanese state. Secondly, it is contended that
whilst Japanese legislation authorises the bank to act in certain circumstances in liaison
with the Minister of Finance in the field of foreign exchange control and therefore on
the instructions and on behalf of the Japanese state, it is amply shown by the
submissions of the parties, in particular by those of the bank, that it did not intervene
in any way in the present case in its capacity as an “exchange control office” since it did
not give a refusal to approve the disputed contract but merely replied to unofficial
requests for clarification from the Daiei Company in the context of a quite
extraordinary procedure which has no basis in any Japanese legal provision.
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[This Court] considers, however, that the Court of Appeal correctly remarked that
immunity from jurisdiction can be pleaded by foreign States and bodies acting pursuant
to their instructions or on their behalf in respect of acts of public power or acts
performed in the interest of a public service. It then stated that according to the
Japanese legal texts which it had analysed the Bank of Japan in exercising its
responsibility for exchange control acts pursuant to the instructions and on behalf of
the Japanese state. Making a sovereign interpretation of the same texts the Court of
Appeal considered that the attitude of the Bank of Japan, whether it consisted, as the
bank claims, in asking for clarifications of the clauses of the contract or rather involved,
as is alleged by Zavicha Blagojevic, a refusal at a certain moment to approve the
contract, as well as its practice of “preliminary verbal communications” or unofficial
consultations, corresponded to the very object of the power delegated to it by the State.
The Court of Appeal properly concluded from these facts that this attitude and this
practice were covered by immunity from jurisdiction and could not give rise to an
action before the French courts. This ground of appeal is therefore unfounded.

On the three parts of the second ground of appeal—It is further alleged that the Court
of Appeal departed from the distinction made by the judges in the lower courts between
the various acts carried out by the bank and the false affidavits made by it and wrongly
granted the benefit of immunity from jurisdiction with regard to both. It is argued
firstly that the benefit of immunity should have been refused en bloc to the bank which
only intervened after the Daiei Company had met with its initial difficulties in order to
assist it in discharging itself from its contractual obligations and thus for a private
interest disguised under the appearance of acts of public authority. Secondly it is
claimed that in behaving in this way the Bank of Japan became an accomplice or
collaborator in the violation of contractual obligations and that immunity from
jurisdiction cannot allow it to escape from the consequences of its wrongful acts. Finally
it is argued that the “improper and incoherent” transposition of the distinction in
municipal administrative law between a wrong committed outside the performance of a
public duty (faute personnelle) and a wrong committed in the performance of a public
duty (faute de service) rests on the unproven and even false assumption that the bank
acted in the interests of the public service.

[This Court] considers, however, that the Court of Appeal did not find that the Bank
of Japan had acted so as to enable the Daiei Company to discharge itself from its
obligations. The first two parts of this ground of appeal based on the existence of such
an intention must therefore be rejected. Furthermore in stating expressly that the
affidavit of 9 March 1968 was made in the interests of the public service the
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Court gave a justification for its decision to grant immunity from jurisdiction to the
Bank of Japan, even disregarding the superfluous reason based on the fact that Zavicha
Blagojevic had not sued any natural person who could have committed a wrong outside
the performance of a public duty (faute personnelle). It follows that this ground of
appeal must also be rejected in all its parts.

For these reasons the Court dismisses the appeal against the judgment of the Court

of Appeal of Paris of 16 March 1974.

[Reports: Bull. Civ., I, No. 181, p. 145; Clunet, 1976, p. 687; Revue critique, 1977, p.
359; R.G.D.LP., 1977, p. 1208. (In French)]
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and consuls, but at the same time there was injury to the
person of the nationals (diplomats and consuls) held hos-
tage; and in the Interhandel case,'”' there were claims
brought by Switzerland relating to a direct wrong to itself
arising out of breach of a treaty and to an indirect wrong
resulting from an injury to a national corporation. In the
United States Diplomatic and Consular Staff in Tehran
case, the Court treated the claim as a direct violation of
international law; and in the Interhandel case, the Court
found that the claim was preponderantly indirect and that
Interhandel had failed to exhaust local remedies. In the
Arrest Warrant of 11 August 2000 case there was a direct
injury to the Democratic Republic of the Congo and its
national (the Foreign Minister), but the Court held that the
claim was not brought within the context of the protection
of a national so it was not necessary for the Democratic
Republic of the Congo to exhaust local remedies.'”? In
the Avena case, Mexico sought to protect its nationals on
death row in the United States through the medium of the
Vienna Convention on Consular Relations, arguing that
it had “itself suffered, directly and through its nationals”
as a result of the United States’ failure to grant consular
access to its nationals under article 36, paragraph 1 of the
Convention. The Court upheld this argument because of
the “interdependence of the rights of the State and of indi-
vidual rights”.!

(11) In the case of a mixed claim, it is incumbent upon
the tribunal to examine the different elements of the claim
and to decide whether the direct or the indirect element
is preponderant. In the ELSI case, a Chamber of the ICJ
rejected the argument of the United States that part of its
claim was premised on the violation of a treaty and that
it was therefore unnecessary to exhaust local remedies,
holding that “the Chamber has no doubt that the matter
which colours and pervades the United States claim as a
whole, is the alleged damage to Raytheon and Machlett
[United States corporations]”.!** Closely related to the
preponderance test is the sine qua non or “but for” test,
which asks whether the claim comprising elements of
both direct and indirect injury would have been brought
were it not for the claim on behalf of the injured national.
If this question is answered negatively, the claim is an
indirect one and local remedies must be exhausted. There
is, however, little to distinguish the preponderance test
from the “but for” test. If a claim is preponderantly based
on injury to a national, this is evidence of the fact that the
claim would not have been brought but for the injury to
the national. In these circumstances only one test is pro-
vided for in paragraph 3, that of preponderance.

(12) Other “tests” invoked to establish whether the
claim is direct or indirect are not so much tests as fac-
tors that must be considered in deciding whether the
claim is preponderantly weighted in favour of a direct or
an indirect claim or whether the claim would not have
been brought but for the injury to the national. The prin-
cipal factors to be considered in making this assessment

191 See footnote 170 above.

92 Arrest Warrant of 11 April 2000 (Democratic Republic of Congo
v. Belgium), Judgment, I.C.J. Reports 2002, p. 3, at pp. 1718, para. 40.

195 dvena (see footnote 29 above), pp. 35-36, para. 40.

194 ELSI (see footnote 149 above), at p. 43, para. 52. See also Inter-
handel (footnote 170 above), at p. 28.

are the subject of the dispute, the nature of the claim and
the remedy claimed. Thus where the subject of the dispute
is a Government official,'”® diplomatic official'®® or State
property'”’ the claim will normally be direct, and where
the State seeks monetary relief on behalf of its national as
a private individual the claim will be indirect.

(13) Paragraph 3 makes it clear that local remedies are
to be exhausted not only in respect of an international
claim, but also in respect of a request for a declaratory
judgment brought preponderantly on the basis of an injury
to a national. Although there is support for the view that
where a State makes no claim for damages for an injured
national, but simply requests a decision on the interpreta-
tion and application of a treaty, there is no need for local
remedies to be exhausted,'”® there are cases in which
States have been required to exhaust local remedies where
they have sought a declaratory judgment relating to the
interpretation and application of a treaty alleged to have
been violated by the respondent State in the course of, or
incidental to, its unlawful treatment of a national.'*

(14) Draft article 14 requires that the injured person
must himself have exhausted all local remedies. This does
not preclude the possibility that the exhaustion of local
remedies may result from the fact that another person has
submitted the substance of the same claim before a court
of the respondent State.>”

Article 15. Exceptions to the local remedies rule
Local remedies do not need to be exhausted where:

(a) there are no reasonably available local rem-
edies to provide effective redress, or the local remedies
provide no reasonable possibility of such redress;

(b) there is undue delay in the remedial pro-
cess which is attributable to the State alleged to be
responsible;

(c) there was no relevant connection between the
injured person and the State alleged to be responsible
at the date of injury;

(d) the injured person is manifestly precluded
from pursuing local remedies; or

(e) the State alleged to be responsible has waived
the requirement that local remedies be exhausted.

195 See Arrest Warrant of 11 August 2000, I.C.J. Reports 2000 (foot-
note 192 above), para. 40.

1% See the United States Diplomatic and Consular Staff'in Tehran
case (footnote 190 above).

T The Corfu Channel case, Merits, Judgment, I.C.J. Reports 1949,
p- 4.

198 See Air Service Agreement of 27 March 1946 between the United
States of America and France, Decision of 9 December 1978, UNRIAA,
vol. XVIII (Sales No. E/F.80.V.7), p. 417; Applicability of the Obliga-
tion to Arbitrate under Section 21 of the United Nations Headquarters
Agreement of 26 June 1947, Advisory Opinion, 1.C.J. Reports 1988,
p. 12, at p. 29, para. 41.

199 See Interhandel (footnote 170 above), at pp. 28-29; and ELSI
(footnote 149 above), at p. 43.

200 See ELSI (footnote 149 above), at p. 46, para. 59.

Annex 295



Diplomatic protection 47

Commentary

(1) Draft article 15 deals with the exceptions to the
exhaustion of local remedies rule. Paragraphs («) and (),
which cover circumstances in which local courts offer no
prospect of redress, and paragraphs (¢) and (d), which deal
with circumstances which make it unfair or unreasonable
that an injured alien should be required to exhaust local
remedies as a precondition for the bringing of a claim, are
clear exceptions to the exhaustion of local remedies rule.
Paragraph (e) deals with a different situation—that which
arises where the respondent State has waived compliance
with the local remedies rule.

Paragraph (a)

(2) Paragraph (a) deals with the exception to the
exhaustion of local remedies rule sometimes described, in
broad terms, as the “futility” or “ineffectiveness” excep-
tion. Three options require consideration for the formula-
tion of a rule describing the circumstances in which local
remedies need not be exhausted because of failures in the
administration of justice:

(1) the local remedies are obviously futile;

(i) the local remedies offer no reasonable prospect of
success;

(iii) the local remedies provide no reasonable pos-

sibility of effective redress.

All three of these options enjoy some support among the
authorities.

(3) The “obvious futility” test, expounded by Arbitrator
Bagge in the Finnish Ships Arbitration,' sets too high a
threshold. On the other hand, the test of “no reasonable pros-
pect of success”, accepted by the European Commission of
Human Rights in several decisions,* is too generous to
the claimant. This leaves the third option, which avoids the
stringent language of “obvious futility” but nevertheless
imposes a heavy burden on the claimant by requiring that
he prove that in the circumstances of the case, and having
regard to the legal system of the respondent State, there is
no reasonable possibility of effective redress offered by the
local remedies. This test has its origin in a separate opinion
of Sir Hersch Lauterpacht in the Certain Norwegian Loans
case’® and is supported by the writings of jurists.*** The
test, however, fails to include the element of availability

2 Finnish Ships Arbitration (see footnote 178 above), p. 1504.

22 See Retimag S.A. v. Federal Republic of Germany, Application
No. 712/60, Decision of 16 December 1961, European Commission and
European Court of Human Rights, Yearbook of the European Conven-
tion on Human Rights 1961, pp. 385 et seq., at p. 400; X, Y and Z v. the
United Kingdom, Application Nos. 8022/77 and 8027/77, Decision of
8 December 1979, European Commission of Human Rights, Decisions
and Reports, vol. 18, pp. 66 et seq., at p. 74. See also the commentary
to article 22 of the draft articles on State responsibility adopted by the
Commission at its twenty-ninth session (footnote 173 above), p. 50,
para. (60).

23 Certain Norwegian Loans, Judgment, I.C.J. Reports 1957, p. 9,
at p. 39.

204 See G. Fitzmaurice, “Hersch Lauterpacht—the scholar as judge”,
BYBIL, vol. 37 (1961), pp. 1 et seq., at pp. 60-61; and M. Herdegen,
“Diplomatischer Schutz und die Erschépfung von Rechtsbehelfen”, in
G. Ress and T. Stein (eds.), Der diplomatische Schutz im Volker- und
Europarecht: Aktuelle Probleme und Entwicklungstendenzen (1996),
pp. 63 et seq., at p. 70.

of local remedies which was endorsed by the Commission
in its articles on responsibility of States for internationally
wrongful acts?® and is sometimes considered as a compo-
nent of this rule by courts®® and writers.”” For this reason
the test in paragraph (a) is expanded to require that there
are no “reasonably available local remedies” to provide
effective redress or that the local remedies provide no rea-
sonable possibility of such redress. In this form, the test is
supported by judicial decisions which have held that local
remedies need not be exhausted where: the local court has
no jurisdiction over the dispute in question;*®® the national
legislation justifying the acts of which the alien complains
will not be reviewed by local courts;*” the local courts are
notoriously lacking in independence;?' there is a consist-
ent and well-established line of precedents adverse to the
alien;*!! the local courts do not have the competence to
grant an appropriate and adequate remedy to the alien;?' or
the respondent State does not have an adequate system of
judicial protection.?!?

205 Article 44 requires local remedies to be “available and effective”
(Yearbook ... 2001, vol. 11 (Part Two) and corrigendum, p. 120).

26 In Loewen (see footnote 59 above), the tribunal stated that the
exhaustion of local remedies rule obliges the injured person “to exhaust
remedies which are effective and adequate and are reasonably avail-
able” to him (para. 168).

27 See C. F. Amerasinghe, Local Remedies in International Law
(footnote 174 above), pp. 181-182, 203-204.

28 See Panevezys-Saldutiskis Railway (footnote 26 above), at p. 18;
Arbitration under Article 181 of the Treaty of Neuilly, AJIL, vol. 28
(1934), p. 760, at p. 789; Claim of Rosa Gelbtrunk, Award of 2 May 1902,
and the “El Triunfo Company” (footnote 136 above), at pp. 463-466 and
pp. 467-479 respectively; The Lottie May Incident (arbitration between
Honduras and the United Kingdom), Arbitral Award of 18 April 1899,
UNRIAA, vol. XV, p. 23, at p. 31; Judge Lauterpacht’s separate opinion
in the Certain Norwegian Loans case (footnote 203 above), pp. 39—40;
and the Finnish Ships Arbitration (see footnote 178 above), p. 1535.

29 See Arbitration under Article 181 of the Treaty of Neuilly (foot-
note above). See also Affaire des Foréts du Rhodope central (fond),
Decision of 29 March 1933, UNRIAA, vol. III (Sales No. 1949.V.2),
p. 1405; the Ambatielos Claim (footnote 174 above), p. 119; and the
Interhandel case (footnote 170 above), p. 28.

210 See Robert E. Brown (United States) v. Great Britain, Arbitral
Award of 23 November 1923, UNRIAA, vol. VI (Sales No. 1955.V.3),
p. 120; and Velasquez Rodriguez v. Honduras, Judgement of 29 July
1988, Inter-American Court of Human Rights, Series C, No. 4 (see also
ILM, vol. 28 (1989), pp. 291 et seq., at pp. 304-309).

211 See Panevezys-Saldutiskis Railway case (footnote 26 above); S.S.
“Lisman”, Award of 5 October 1937, UNRIAA, vol. III, p. 1767, at
p. 1773; S.S. “Seguranca”, Award of 27 September 1939, ibid., p. 1861,
at p. 1868; Finnish Ships Arbitration (see footnote 178 above), p. 1495;
X. v. Federal Republic of Germany, Application No. 27/55, Decision of
31 May 1956, European Commission of Human Rights, Documents and
Decisions, 1955-1956-1957, p. 138; X v. Federal Republic of Germany,
Application No. 352/58, Decision of 4 September 1958, European Com-
mission and European Court of Human Rights, Yearbook of the European
Convention on Human Rights, 1958—1959, p. 342, at p. 344; and X. v.
Austria, Application No. 514/59, Decision of 5 January 1960, Yearbook
of the European Convention on Human Rights, 1960, p. 196, at p. 202.

212 See Finnish Ships Arbitration (see footnote 178 above), pp. 1496—
1497; Velasquez Rodriguez (see footnote 210 above); Yagci and Sargin
v. Turkey, Judgment of 8 June 1995, European Court of Human Rights,
Series A: Judgments and Decisions, vol. 319, p. 3, at p. 17, para. 42; and
Hornsby v. Greece, Judgment of 19 March 1997, ibid., Reports of Judg-
ments and Decisions, 1997-11, No. 33, p. 495, at p. 509, para. 37.

213 See Mushikiwabo and Others v. Barayagwiza, Decision of 9 April
1996, ILR, vol. 107 (1997), pp. 457 et seq., at p. 460. During the military
dictatorship in Chile, the Inter-American Commission on Human Rights
resolved that the irregularities inherent in legal proceedings under military
justice obviated the need to exhaust local remedies (see resolution No.
01a/88 of 12 September 1988, case 9755: Chile, Annual Report of the Inter-
American Commission on Human Rights, 1987—1988, OEA/Ser.L/V/11.74
document 10 rev.1, p. 136).
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(4) In order to meet the requirements of paragraph (),
it is not sufficient for the injured person to show that the
possibility of success is low or that further appeals are
difficult or costly. The test is not whether a successful
outcome is likely or possible, but whether the municipal
system of the respondent State is reasonably capable of
providing effective relief. This must be determined in the
context of the local law and the prevailing circumstances.
This is a question to be decided by the competent inter-
national tribunal charged with the task of examining the
question whether local remedies have been exhausted.
The decision on this matter must be made on the assump-
tion that the claim is meritorious.?'

Paragraph (b)

(5) That the requirement of exhaustion of local remedies
may be dispensed with in cases in which the respondent
State is responsible for an unreasonable delay in allowing a
local remedy to be implemented is confirmed by codifica-
tion attempts,?'> human rights instruments and practice,?'®
judicial decisions?'’” and scholarly opinion. It is difficult
to give an objective content or meaning to “undue delay”,
or to attempt to prescribe a fixed time limit within which
local remedies are to be implemented. Each case must be
judged on its own facts. As the British—-Mexican Claims
Commission stated in the £/ Oro Mining case: “The Com-
mission will not attempt to lay down with precision just
within what period a tribunal may be expected to render
judgment. This will depend upon several circumstances,
foremost amongst them upon the volume of the work
involved by a thorough examination of the case, in other
words, upon the magnitude of the latter.”?!®

(6) Paragraph (b) makes it clear that the delay in the
remedial process is attributable to the State alleged to be
responsible for an injury to an alien. The phrase “remedial
process” is preferred to that of “local remedies” as it is
meant to cover the entire process by which local remedies
are invoked and implemented and through which local
remedies are channelled.

214 See Finnish Ships Arbitration (footnote 178 above), at p. 1504;
and the Ambatielos Claim (footnote 174 above), at pp. 119-120.

215 See the discussion of early codification attempts by F. V. Garcia
Amador, Special Rapporteur, in his preliminary report on State respon-
sibility, Yearbook ... 1956, vol. 11, document A/CN.4/96, pp. 173-231,
at pp. 223-225; and article 19, paragraph 2, of the draft convention on
the international responsibility of States for injuries to aliens, prepared
in 1960 by the Harvard Law School, in Sohn and Baxter, loc. cit. (see
footnote 71 above), at p. 577.

216 International Covenant on Civil and Political Rights (art. 41,
para. 1 (c)); American Convention on Human Rights: “Pact of San José,
Costa Rica” (art. 46, para. 2 (c)); Weinberger v. Uruguay, Communica-
tion No. 28/1978, Human Rights Committee, Selected Decisions under
the Optional Protocol (second to sixteenth sessions) (United Nations
publication, Sales No. E.84.XI1V.2), vol. 1, p. 57, at p. 59; Las Palmeras,
Preliminary Objections, Judgment of 4 February 2000, Inter-American
Court of Human Rights, Series C: Decisions and Judgments, No. 67,
p. 64, para. 38; and Erdogan v. Turkey, Application No. 19807/92,
Decision of 16 January 1996, European Commission of Human Rights,
Decisions and Reports, vol. 84—A, pp. 5 et seq., at p. 15.

217 See El Oro Mining and Railway Company (Litd.) (Great Britain)
v. United Mexican States, Decision No. 55 of 18 June 1931, UNRIAA,
vol. V (Sales No. 1952.V.3), p. 191, at p. 198; and the Case concerning
the Administration of the Prince von Pless, Order of 4 February 1933,
P.C.1J., Series A/B, No. 52, p. 11, at p. 16.

218 See footnote 217 above.

Paragraph (c)

(7) The exception to the exhaustion of local remedies
rule contained in draft article 15, paragraph (a), to the
effect that local remedies do not need to be exhausted
where they are not reasonably available or “provide no
reasonable possibility of effective redress”, does not cover
situations where local remedies are available and might
offer the reasonable possibility of effective redress but
it would be unreasonable or cause great hardship to the
injured alien to exhaust local remedies. For instance, even
where effective local remedies exist, it would be unrea-
sonable and unfair to require an injured person to exhaust
local remedies where his property has suffered environ-
mental harm caused by pollution, radioactive fallout or a
fallen space object emanating from a State in which his
property is not situated, or where he is on board an air-
craft that is shot down while flying over another State’s
territory. In such cases it has been suggested that local
remedies need not be exhausted because of the absence
of a voluntary link or territorial connection between the
injured individual and the respondent State.

(8) There is support in the literature for the proposition
that in all cases in which the exhaustion of local remedies
has been required, there has been some link between the
injured individual and the respondent State, such as vol-
untary physical presence, residence, ownership of prop-
erty or a contractual relationship with the respondent
State.?!” Proponents of this view maintain that the nature
of diplomatic protection and the local remedies rule has
undergone major changes in recent times. Whereas the
early history of diplomatic protection was character-
ized by situations in which a foreign national resident
and doing business in a foreign State was injured by the
action of that State and could therefore be expected to
exhaust local remedies in accordance with the philoso-
phy that the national going abroad should normally be
obliged to accept the local law as he finds it, including
the means afforded for the redress of wrong, an indi-
vidual may today be injured by the act of a foreign State
outside its territory or by some act within its territory in
circumstances in which the individual has no connection
with the territory. Examples of this are afforded by trans-
boundary environmental harm (for example, the explo-
sion at the Chernobyl nuclear plant near Kiev in the
Ukraine in 1986, which caused radioactive fallout as far
away as Japan and Scandinavia) and the shooting down
of an aircraft that has accidentally strayed into a State’s
airspace (as illustrated by the derial Incident of 27 July
1955 case, in which Bulgaria shot down an El Al flight
that had accidentally entered its airspace).””® The basis
for such a voluntary link or territorial connection rule is
the assumption of risk by the alien in a foreign State. It
is only where the alien has subjected himself voluntarily
to the jurisdiction of the respondent State that he would
be expected to exhaust local remedies.

29 See C. F. Amerasinghe, Local Remedies in International Law
(footnote 174 above), at p. 169; and T. Meron, “The incidence of the
rule of exhaustion of local remedies”, BYBIL, /959, vol. 35, pp. 83 et
seq., at p. 94.

20 Case Concerning the Aerial Incident of 27 July 1955 (Israel v.
Bulgaria), Preliminary Objections, Judgment of 26 May 1959, 1.C.J.
Reports 1959, p. 127.
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(9) Neither judicial authority nor State practice pro-
vide clear guidance on the existence of such an excep-
tion to the exhaustion of local remedies rule. While there
are tentative dicta in support of the existence of such an
exception in the Interhandel®' and Salem** cases, in
other cases®” tribunals have upheld the applicability of
the local remedies rule despite the absence of a voluntary
link between the injured alien and the respondent State.
In both the Norwegian Loans case*** and the Aerial Inci-
dent of 27 July 1955 case,*” arguments in favour of the
voluntary link requirement were forcefully advanced, but
in neither case did the ICJ make a decision on this matter.
In Trail Smelter,”*® involving transboundary pollution in
which there was no voluntary link or territorial connec-
tion, there was no insistence by Canada on the exhaustion
of local remedies. This case and others?”’, in which local
remedies were dispensed with where there was no volun-
tary link, have been interpreted as lending support to the
requirements of voluntary submission to jurisdiction as
a precondition for the application of the local remedies
rule. The failure to insist on the application of the local
remedies rule in these cases can be explained, however,
on the basis that they provide examples of direct injury, in
which local remedies do not need to be exhausted, or on
the basis that the arbitration agreement in question did not
require local remedies to be exhausted.

(10) Paragraph (c¢) does not use the term “voluntary
link” to describe this exception, as this emphasizes the
subjective intention of the injured individual rather than
the absence of an objectively determinable connection
between the individual and the host State. In practice, it
would be difficult to prove such a subjective criterion.
Hence paragraph (c) requires the existence of a “relevant
connection” between the injured alien and the host State
and not a voluntary link. This connection must be “rel-
evant” in the sense that it must relate in some way to the
injury suffered. A tribunal will be required to examine not
only the question whether the injured individual was pre-
sent, resided or did business in the territory of the host
State but whether, in the circumstances, the individual,
by his conduct, had assumed the risk that if he suffered
an injury it would be subject to adjudication in the host
State. The word “relevant” best allows a tribunal to con-
sider the essential elements governing the relationship
between the injured alien and the host State in the con-
text of the injury in order to determine whether there

221 Here the ICJ stated: “it has been considered necessary that the
State where the violation occurred* should have an opportunity to
redress it by its own means” (see footnote 170 above), at p. 27.

222 In the Salem case, an arbitral tribunal declared that “[a]s a rule, a
foreigner must acknowledge as applicable to himself the kind of justice
instituted in the country in which he did choose his residence” (see
footnote 72 above), at p. 1202.

22 Finnish Ships Arbitration (see footnote 178 above) and the
Ambatielos Claim (see footnote 174 above).

24 Case of Certain Norwegian Loans (France v. Norway), Oral
Pleadings of France, 1.C.J. Pleadings 1957, vol. 1, p. 408.

25 Case concerning the Aerial Incident of 27 July 1955 (Israel v.
Bulgaria), Preliminary Objections, Oral Pleadings of Israel, 1.C.J.
Pleadings 1959, pp. 531-532.

226 Trail Smelter, UNRIAA, vol. III (Sales No. 1949.V.2), p. 1905.

27 Case of the “Virginius” , reported in J. B. Moore, A Digest of
International Law, vol. 2, Washington D.C., United States Government
Printing Office, 1906, p. 895, at p. 903; and the Jessie case, reported in
AJIL, vol. 16 (1922), pp. 114-116.

had been an assumption of risk on the part of the injured
alien. There must be no “relevant connection” between
the injured individual and the respondent State at the date
of the injury.

Paragraph (d)

(11) Paragraph (d) is designed to give a tribunal the
power to dispense with the requirement of exhaustion of
local remedies where, in all the circumstances of the case,
it would be manifestly unreasonable to expect compli-
ance with the rule. This paragraph, which is an exercise
in progressive development, must be narrowly construed,
with the burden of proof on the injured person to show
not merely that there are serious obstacles and difficulties
in the way of exhausting local remedies, but that he is
“manifestly” precluded from pursuing such remedies. No
attempt is made to provide a comprehensive list of factors
that might qualify for this exception. Circumstances that
may manifestly preclude the exhaustion of local remedies
possibly include the situation in which the injured person
is prevented by the respondent State from entering its ter-
ritory, either by law or by threats to his or her personal
safety, and thereby denying him or her the opportunity to
bring proceedings in local courts, or where criminal syn-
dicates in the respondent State obstruct him or her from
bringing such proceedings. Although the injured person
is expected to bear the costs of legal proceedings before
the courts of the respondent State, there may be circum-
stances in which such costs are prohibitively high and
“manifestly preclude” compliance with the exhaustion of
local remedies rule.”®

Paragraph (e)

(12) A State may be prepared to waive the requirement
that local remedies be exhausted. As the purpose of the
rule is to protect the interests of the State accused of mis-
treating an alien, it follows that a State may waive this
protection itself. The Inter-American Court of Human
Rights has stated:

In cases of this type, under the generally recognized principles of
international law and international practice, the rule which requires the
prior exhaustion of domestic remedies is designed for the benefit of the
State, for that rule seeks to excuse the State from having to respond to
charges before an international body for acts which have been imputed
to it before it has had the opportunity to remedy them by internal means.
The requirement is thus considered a means of defence and, as such,
waivable, even tacitly.??

(13) Waiver of local remedies may take many different
forms. It may appear in a bilateral or multilateral treaty
entered into before or after the dispute arises; it may
appear in a contract between the alien and the respondent
State; it may be express or implied; or it may be inferred
from the conduct of the respondent State in circumstances
in which it can be described as estoppel or forfeiture.

228 On the implications of costs for the exhaustion of local remedies,
see Loewen (footnote 59 above), at para. 166.

22 Viviana Gallardo et al., Decision of 13 November 1981, No. G
101/81, Inter-American Court of Human Rights, Series A: Judgments
and Opinions, para. 26 (see also ILR, vol. 67 (1984), p. 587). See also
ELSI (footnote 149 above), p. 42, para. 50; and the De Wilde, Ooms and
Versyp cases (“Vagrancy Cases”), Judgment of 18 June 1971, Euro-
pean Court of Human Rights, Series A: Judgments and Decisions, p. 12
(see also /LR, vol. 56 (1980), p. 337, at p. 370, para. 55).
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(14) An express waiver may be included in an ad hoc
arbitration agreement concluded to resolve an already
existing dispute or in a general treaty providing that dis-
putes arising in the future are to be settled by arbitration
or some other form of international dispute settlement. It
may also be included in a contract between a State and an
alien. There is a general agreement that an express waiver
of the local remedies is valid. Waivers are a common fea-
ture of contemporary State practice and many arbitration
agreements contain waiver clauses. Probably the best-
known example is to be found in article 26 of the Con-
vention on the settlement of investment disputes between
States and nationals of other States, which provides:

Consent of the parties to arbitration under this Convention shall,
unless otherwise stated, be deemed consent to such arbitration to the
exclusion of any other remedy. A Contracting State may require the
exhaustion of local administrative or judicial remedies as a condition of
its consent to arbitration under this Convention.

It is generally agreed that express waivers, whether con-
tained in an agreement between States or in a contract
between State and alien, are irrevocable, even if the con-
tract is governed by the law of the host State.?*°

(15) Waiver of local remedies must not be readily
implied. In the ELSI case, a Chamber of the ICJ stated
in this connection that it was “unable to accept that an
important principle of customary international law should
be held to have been tacitly dispensed with, in the absence

of any words making clear an intention to do so”.?!

(16) Where, however, the intention of the parties to
waive the local remedies is clear, effect must be given
to this intention. Both judicial decisions*? and the writ-
ings of jurists**support such a conclusion. No general
rule can be laid down as to when an intention to waive
local remedies may be implied. Each case must be deter-
mined in the light of the language of the instrument and
the circumstances of its adoption. Where the respondent
State has agreed to submit disputes to arbitration that may
arise in future with the applicant State, there is support
for the view that such an agreement “does not involve the
abandonment of the claim to exhaust all local remedies
in cases in which one of the Contracting Parties espouses
the claim of its national”.?** That there is a strong pre-
sumption against implied or tacit waiver in such a case
was confirmed by the Chamber of the ICJ in the ELSI
case.” A waiver of local remedies may be more easily

230 See Viviana Gallardo et al. (footnote 229 above) and the De Wilde,
Ooms and Versyp cases (“Vagrancy Cases”) (ibid.).

B1ELSI (see footnote 149 above), at p. 42, para. 50.

22 See, for example, Steiner and Gross v. Polish State, Case No. 322
(30 March 1928), Annual Digest of Public International Law Cases:
Years 1927 and 1928, A. D. McNair and H. Lauterpacht (eds.), London,
Longmans, Green and Co., 1931, p. 472; and American International
Group, Inc. v. The Islamic Republic of Iran, Award No. 93-2-3 of 19
December 1983, Iran—United States Claims Tribunal Reports, vol. 4,
Cambridge, Grotius, 1985, p. 96.

233 See, for example, S. M. Schwebel, International Arbitration: Three
Salient Problems, Cambridge, Grotius Publishers, 1987, pp. 117-121.

24F, A. Mann, “State contracts and international arbitration”,
BYBIL, 1967, vol. 42, p. 32.

23 See footnote 149 above. In the Panevezys-Saldutiskis Railway case
(see footnote 26 above), the PCIJ held that acceptance of the optional
clause under Article 36, paragraph 2, of the Statute of the Court did not
constitute implied waiver of the local remedies rule (as had been argued
by Judge van Eysinga in his dissenting opinion, ibid., pp. 35-36).

implied from an arbitration agreement entered into after
the dispute in question has arisen. In such a case, it may
be contended that such a waiver may be implied if the
respondent State entered into an arbitration agreement
with the applicant State covering disputes relating to the
treatment of nationals after the injury to the national who
is the subject of the dispute and the agreement is silent on
the retention of the local remedies rule.

(17) Although there is support for the proposition that
the conduct of the respondent State during international
proceedings may result in that State being estopped
from requiring that local remedies be exhausted,”° para-
graph (e) does not refer to estoppel in its formulation of
the rule governing waiver on account of the uncertainty
surrounding the doctrine of estoppel in international law.
It is wiser to allow conduct from which a waiver of local
remedies might be inferred to be treated as implied waiver.

ParT Four
MISCELLANEOUS PROVISIONS

Article 16. Actions or procedures other than
diplomatic protection

The rights of States, natural persons, legal persons
or other entities to resort under international law to
actions or procedures other than diplomatic protec-
tion to secure redress for injury suffered as a result of
an internationally wrongful act, are not affected by the
present draft articles.

Commentary

(1) The customary international law rules on diplomatic
protection and the rules governing the protection of human
rights are complementary. The present draft articles are
therefore not intended to exclude or to trump the rights of
States, including both the State of nationality and States
other than the State of nationality of an injured individual,
to protect the individual under either customary interna-
tional law or a multilateral or bilateral human rights treaty
or other treaty. They are also not intended to interfere with
the rights of natural and legal persons or other entities
involved in the protection of human rights to resort under
international law to actions or procedures other than dip-
lomatic protection to secure redress for injury suffered as
a result of an internationally wrongful act.

(2) A State may protect a non-national against the State of
nationality of an injured individual or a third State in inter-
State proceedings under the International Covenant on Civil
and Political Rights (art. 41), the International Convention
on the Elimination of All Forms of Racial Discrimination
(art. 11), the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (art. 21),
the European Convention on Human Rights (art. 24), the
American Convention on Human Rights: “Pact of San

26 See the ELSI case (footnote 149 above), p. 44, para. 54; United
States—United Kingdom Arbitration concerning Heathrow Airport User
Charges, Award of 30 November 1992, ILR, vol. 102 (1996), pp. 216
et seq., at p. 285, para. 6.33; and the Foti and Others Case, Merits,
Judgement of 10 December 1982, ibid., vol. 71 (1986), pp. 366 et seq.,
at p. 380, para. 46.
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COMPLIANCE WITH ARTICLE 8 OF THE ARGENTINA-ITALY BIT -
THE PREREQUISITES OF AMICABLE CONSULTATIONS AND RECOURSE
TO ARGENTINE COURTS

A. Positions of the Parties
1. Contentions by Respondent

Respondent argues that Art. 8 of the Argentina-Italy BIT provides for a multi-layered,
sequential dispute resolution system (R 1 § 269, R Il § 429; R Il § 88). It gives rise to
mandatory jurisdictional requirements; failure to respect them implies a bar to the
jurisdiction of the Tribunal (77 p. 22/3). As the prerequisites of Art. 8 of the BIT must be
satisfied before Argentina can be considered to have consented to arbitration through the
BIT and as Claimants have improperly skipped the first two steps (i.e. amicable
consultations and recourse to the Argentine courts), it follows that Argentina has not

consented and that the Centre has no jurisdiction (R I § 273; R Il § 431; R IIl § 84).

As to the amicable consultations requirement of Art. 8(1), Respondent points out that
Claimants have acknowledged their failure to make any attempt to resolve their purported
claims against Argentina (R / § 271). Furthermore, Respondent submits that it conducted
good-faith consultations with innumerable purchasers and creditor groups since its
default in 2001 and that the 2005 Exchange Offer was a product of these substantial
discussions and reflected the contributions of many creditor groups (R I §§ 278, 279; R Il
S§ 459, 460, Tr p. 418/6). Moreover, Law No. 26.017 did not make settlement with
Argentina impossible or futile. It only required legislative consent to any settlement
which is corroborated by the reopening of the Exchange Offer in 2010 (R 7 § 280, R Il §
462). Argentina further contends that Claimants could have attempted to negotiate with
Respondent before Law No. 26.017 was enacted (R II § 461; Tr p. 34/15).

Moreover, Respondent considers the prerequisite to have recourse to domestic courts for
18 months to be mandatory. It is a precondition to avail oneself of international
arbitration according to Art. 8(3) of the Argentina-Italy BIT (R I §§ 283, 286, 287).
Respondent points out in that regard that Claimants do not dispute their failure to submit

their claims to the Argentine courts (R 7 § 282).
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In addition, Respondent contests that the Claimants can rely on “the so-called futility
exception” (R I § 288). Respondent submits in that regard that Claimants err when
claiming futility because it would be impossible for Argentine courts to resolve the
dispute within 18 months. For one, it is far from impossible for Argentine courts to
decide a case similar to the present one in 18 months (R I §§ 289, 293). More
importantly, Art. 8(3) of the BIT does not require the dispute to be resol/ved within the
timeframe stipulated therein, but only that the dispute is submitted to domestic courts (R /

§§291, 294; RII § 466; R 11T § 94).

In Respondent’s opinion, there are at least two reasons to include a requirement to have
recourse to domestic courts in the Argentina-Italy BIT: On the one hand, the Contracting
Parties intended to give local courts an opportunity to decide a dispute before it could be
submitted to international arbitration so that judicial authorities would be afforded the
opportunity to review — and, if appropriate, to correct — government acts before setting in
motion the intricacies and consequences associated with international investment
arbitration. The provision gives the host State the opportunity to address the allegedly
wrongful act within the framework of its domestic legal system, thus avoiding potential
international responsibility therefor. On the other hand, the Contracting Parties could
have the chance to resolve the dispute in their territories in a shorter period of time than

international arbitration (R [ §§ 292, 293; R Il §§ 467, 468).

As regards Claimants’ reference to Law No. 26.017, Argentina contends that the law in
no way inhibits Claimants from submitting the dispute to local courts (R I § 297).
Furthermore, Respondent deems Claimants’ reference to the 2005 Galli Judgment of the
Supreme Court of Argentina® and its progeny unavailing since this was a purely
domestic case. By virtue of Art. 75 para. 22 of the Argentine Constitution, international

treaties such as the Argentina-Italy BIT rank above domestic legislation in the legal

22 Corte Suprema de Justicia de la Nacion, Galli, Hugo G. y otro/Poder Ejecutivo Nacional s/ amparo, Final
decision, 5 April 2005 (Fallos: 328:690), Case No. G. 2181 XXXIX; see Annex CLA 37.
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hierarchy.?®® Accordingly, Claimants could have relied on the BIT before the Argentine
courts in order to have Law No. 26.017 (assuming that it was not in compliance with the
international obligations of Argentina, which is disputed by Respondent) set aside by the
domestic courts as unconstitutional (R / § 296, R Il § 473, Tr pp. 36/21, 431/6, 433/15).

In regard to Claimants’ submissions regarding futility due to the high costs of
commencing proceedings in local courts, Argentina contends that the mere fact that such
recourse might be burdensome or would cause the investor to incur costs does not defeat
the requirement for Claimants to meet the conditions of Art. 8 of the BIT. High costs do
not render the local recourse option futile, just expensive (R II §§ 470, 471). Furthermore,
Respondent submits that remedies before Argentine courts are inexpensive (77 p. 434/9).
Should any investor consider that the costs incurred by him to satisfy the BIT
requirements are unreasonable, he may attempt to recover such costs by resorting to the

international arbitral tribunal (R 111 § 114).

Concerning the most-favoured nation clause (hereinafter “MFN clause”) argument made
by the Claimants, Respondent contends, first, that the MFN clause does not apply to
dispute resolution mechanisms (R I § 272; R Il § 477). Secondly, the MFN clause only
applies to investments in the territory of Argentina (R I § 491). Thirdly, even if the
clause applied to dispute resolution provisions, Claimants have not shown that the dispute
settlement provisions contained in the Argentina-US BIT**, notably its Art. VII para. 3,
are more favourable than those of the Argentina-Italy BIT. In particular, it does not
amount to less favourable treatment for Claimants to be first required to resolve the

dispute in domestic courts (R II §§ 494, 495).

8 Constitution of Argentina, as sanctioned by the Constituent General Congress on 1% May 1853, reformed by the
National Convention “ad hoc” on 25 September of 1860 and with the Reforms of the Conventions of 1866, 1898,
1957 and 1994, Art. 75 para. 22: “Corresponde al Congreso [...] Aprobar o desechar tratados concluidos con las
demas naciones y con las organizaciones internacionales y los concordatos con la Santa Sede. Los tratados y
concordatos tienen jerarquia superior a las leyes.”; Translation: “Congress is empowered [...] To approve or reject
treaties concluded with other nations and international organizations, and concordats with the Holy See. Treaties and
concordats have a higher hierarchy than laws.”

2 Treaty between the USA and the Argentine Republic Concerning the Reciprocal Encouragement and Protection
of Investment of 14 November 1991; see Annex CA 39 (hereinafter “Argentina-US BIT”).
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2. Contentions by Claimants

Claimants accept that there exists an obligation for the Parties, under Art. 8 of the
Argentina-Italy BIT, to resort to amicable consultations and to have recourse to domestic
courts prior to taking a dispute to international arbitration (77 p. 226/10). However, in
their opinion, this provision does not lay down mandatory jurisdictional requirements but
merely provides for procedural prerequisites which do not need to be strictly followed.
Thus, non-compliance is not a bar to ICSID jurisdiction (C [ §382;, C Il § 164).
According to the Claimants, these procedural prerequisites constitute reasonable prior
steps to avoid an international arbitration which could prove useless if other simpler or
less costly solutions to the dispute could be found. In contrast, recourse to international
arbitration should not be unduly jeopardized or procrastinated where there are no realistic
prospects that the other means for the settlement of the dispute will prove workable or
successful (C I § 379). The Claimants submit that, in the case at hand, any effort to resort
to the mechanisms indicated in arts. 8(1) and (2) of the BIT would have proved futile
since there was no realistic prospect for the Parties to reach an agreement on the present

dispute or to obtain justice at the hands of the courts of Argentina (C I § 388).

As regards more specifically the prerequisite of amicable consultations pursuant to Art.
8(1) of the BIT, the Claimants submit that the Respondent has always displayed a hostile
and uncooperative attitude towards them (Request § 87). They refute the argument that
the 2005 Exchange Offer showed Argentina’s willingness to consult the bondholders
since the terms of the offer were elaborated unilaterally by Argentina and then imposed
on bondholders who were not involved in the negotiations (C I §§ 391 et seq.; C 1l § 170;
Trp. 227/21).

According to the Claimants, the possibility of reaching an amicable settlement was
finally precluded by Art. 3 of Law No. 26.017 which forbids Respondent from entering
into any judicial, out-of-court or private settlement with bondholders who did not
participate in the 2005 Exchange Offer (Request § 87, C I §§ 393 et seq.; C Il § 178; Tr
p. 229/18; C IIl § 174). The Claimants consider the absence of consultations before the
enactment of Law No. 26.017 to be irrelevant since consultations were only required

before the request for international arbitration was submitted, so that Claimants were
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certainly not under an obligation to consult before 2005 (7r pp. 229/7, 464/21; C Il §
173). Given the fact that Art. 8 para. 1 of the Argentina-Italy BIT merely requires
amicable consultations to be pursued “insofar as possible”, Claimants cannot be blamed

for not having had recourse to consultations since these were impossible (C I § 387; C Il
s 180).

563. Concerning the prerequisite to have recourse to the domestic courts of the host State for a
period of 18 months prior to resorting to international arbitration according to Art. 8(2) of
the BIT, Claimants have contended that this is not a mandatory requirement, but merely
an option for the investor (C I § 398). To this effect, they rely on the language of the
provision according to which disputes “may” be submitted to the courts. Claimants
contrast this wording with that of Art. 10 of the Argentina-Germany BIT (“shall”’) which
was pertinent in the Wintershall case and seek to distinguish that case on this basis (C /

§§ 385, 387).

564. Furthermore, even if recourse to domestic courts were considered mandatory, Claimants
submit that any legal action before Argentine courts on their part would have been
entirely futile, and this for several reasons: First, it is clearly impossible for the local
courts to decide a case of such magnitude in only 18 months (Request § 89, C1¢§ 419, C
11 §§ 208, 211; Tr p. 234/10).

565. Secondly, Law No. 26.017, notably its arts. 3°* and 6>*, is considered by Claimants to

have been absolutely categorical in shutting the door to any possibility to obtain redress

5 Law No. 26.017, Art. 3: “Prohibese al Estado nacional efectuar cualquier tipo de transaccion judicial,
extrajudicial o privada, respecto de los bonos a que refiere el articulo 1° de la presente ley.” (as to the Spanish
original see Annex RA 72). See also the translation provided by the Respondent: “The national Government is
precluded from entering into in [sic/ any type of judicial, extra-judicial or private settlement with respect to the
bonds to which Article 1 of the present law refers.” (Annex RA 72). The translations as provided by the Claimants
read: “It is prohibited to the National Government to make any kind of [C /I: The national Government is precluded
from entering into in (sic) any type of] judicial, out-of-court or private settlement, in respect of the bonds referred to
in article 1 of this Act [i.e. the bonds that were not tendered for exchange in the 2005 Exchange Offer].” (C I § 393,
n. 326, CII § 174 n. 76).

2 Law No. 26.017, Art. 6: “Sin perjuicio de lo establecido precedentemente, los bonos del Estado nacional
elegibles de acuerdo a lo dispuesto por el Decreto N° 1735/04, depositados por cualquier causa o titulo a la orden de
tribunales de cualquier instancia, competencia y jurisdiccion [...] quedaran reemplazados, de pleno derecho, por los
‘BONOS DE LA REPUBLICA ARGENTINA A LA PAR EN PESOS STEP UP 2038’, en las condiciones
establecidas para la asignacion, liquidacion y emision de tales bonos por el Decreto N° 1735/04 y sus normas
complementarias.” The English translation provided by the Respondent reads: ‘“Notwithstanding the above
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before Argentine courts (Request § 88, C 1§ 411; CII § 201). This is corroborated by the
legal stance taken by the Supreme Court of Argentina in the afore-mentioned judgment in
the Galli case®®’ which demonstrated that any bondholder attempting to obtain payment
by resorting to the courts of Argentina will face a rejection of its claims so that any such
attempt would have proven a totally useless and frustrating exercise (C I §§ 415, 418, C
1 § 203; Tr p. 231/7). Furthermore, Claimants refute Respondent’s argument that Galli
only related to domestic cases and that the Claimants could have relied before the
Argentine courts on the supremacy of the Argentina-Italy BIT over Law No. 26.017
according to Art. 75 para. 22 of the Constitution of Argentina (C II § 204; Tr p. 233/16;
C I § 179). In Galli, the Supreme Court declared the restructuring legislation to be a
non-justiciable political question and recognized in this and subsequent decisions the
constitutionality of Law No. 26.017 (C II § 205, C IIl § 180). Moreover, the position
taken by the Argentine Government in the present proceedings squarely contradicts the
one which the same Government vigorously defended in domestic litigation (C I §§ 416-

418; C1I § 206, Tr p. 234/3).

566. Thirdly, Claimants contend that to bring proceedings before the Argentine courts they
would have to pay a judicial tax (fasa de justicia) in an amount of 3 % of the amount
claimed. In addition, since they are not domiciled and do not possess real estate in
Argentina, they would also have to submit a guarantee (garantia de arraigo) which can
be very costly. Moreover, if the Claimants abandoned the proceedings after the elapse of
the 18 months, they would be required to pay the costs of the proceedings and would not
be entitled to recover their own costs (C 1 § 422; Tr p. 235/6; C Il § 182).

established, the bonds of the national Government eligible under the terms of Decree No. 1735/04, deposited
pursuant to any cause or title on the order of any court of any venue, competence, and jurisdiction [...] shall be
replaced, by operation of law, with the ' BONDS OF THE ARGENTINE REPUBLIC AT PAR IN PESOS STEP UP
2038,' according to the terms established for the assignment, liquidation and issue of such bonds by Decree
No. 1735/04 and its complementary norms.” (see Annex RA 72). As to the Claimants' translation see C II § 174,
n. 76: “Notwithstanding the above provisions, the bonds of the national Government eligible under the terms of
Decree No. 1735/04, deposited pursuant to any cause or title to the order of any court or any instance, competence,
and jurisdiction [...] shall be replaced, by operation of law, with the ‘BONDS OF THE ARGENTINE REPUBLIC
AT PAR IN PESOS STEP UP 2038’, according to the terms established by Decree No. 1735/04 and its
complementary norms for the assignment, liquidation and issue of such bonds.”

7 See supra note 282.
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In any event, the Claimants contend that they are not required to have recourse to
domestic courts on account of the MFN clause contained in Art. 3 of the Argentina-Italy
BIT. In the eyes of the Claimants, this clause applies to all matters covered by the BIT (C
1 § 406). According to the Claimants, both the wording of the provision and ICSID case
law admit that MFN clauses extend to dispute resolution mechanisms (C I §§ 404, 406).
Hence, Art. 3 of the Argentina-Italy BIT allows Claimants to rely on Art. VII para. 3 of
the Argentina-US BIT and thus to refer the dispute to ICSID arbitration with no need to
satisfy the 18-month period before the domestic courts (C 1 § 400, C Il § 189).

B. Findings of the Tribunal

According to Art. 8(1)-(3) of the Argentina-Italy BIT,

(1) Any dispute relating to investments that arises between an investor from one
of the Contracting Parties and the other Party, with respect to matters regulated
by this Agreement, shall be, insofar as possible, resolved through amicable
consultations between the parties to the dispute.

(2) If such consultations do not provide a solution, the dispute may be submitted
to a competent administrative or judicial jurisdiction of the Contracting Party in
whose territory the investment is located.

(3) If a dispute still exists between investors and a Contracting Party, after a
period of 18 months has elapsed since notification of the commencement of the
proceeding before the national jurisdictions indicated in paragraph 2, the dispute
may be submitted to international arbitration.

Respondent has contended, and Claimants have agreed (7r p. 226/10), that these
provisions give rise to obligations for a party who wants to avail itself of the dispute
resolution mechanism offered by the Argentina-Italy BIT. The Parties disagree, however,
on the precise legal nature of these obligations (1.) as well as on the scope of the

prerequisites of amicable consultations (2.) and of recourse to the domestic courts (3.).

1. Nature of the obligations enshrined in Art. 8(1)-(3) of the Argentina-
Italy BIT

Respondent has insisted throughout the proceedings that Art. 8(1)-(3) of the Argentina-
Italy BIT create a “multi-layered, sequential dispute resolution system” constituting
“mandatory jurisdictional requirements”. In contrast, in Claimants’ view, these only give

rise to “procedural prerequisites”. Both Parties have drawn the Tribunal’s attention to
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numerous authorities and cases in which legal issues which they deemed comparable to
those in the present dispute were at stake. In particular, the International Court of Justice,
relying on its case-law on the matter, recently qualified negotiation requirements
stemming from Art. 29 of the Convention on the Elimination of all Forms of
Discrimination against Women as affecting its jurisdiction.”®® In contrast, the Tribunal in
the Abaclat case — which had the same BIT before it as the present Tribunal — concluded
that Art. 8(1)-(3) of the Argentina-Italy BIT were requirements of admissibility rather

than jurisdiction.”

571. Further examples could be added at will. The major conclusion to be drawn for them,
however, is that there has not been a consistent approach on these matters by investment
treaty tribunals®®’, let alone in international law more generally. This does not come as a
surprise since each international arbitral tribunal or judicial body must craft its decision
on the basis of the applicable substantial provisions of international law and within the
specific institutional and procedural framework in which it is embedded. This limits the
extent to which a tribunal such as the present one can rely on distinctions made by other

tribunals which may perfectly make sense from their respective viewpoint.

572. The present Tribunal is called to interpret and apply the Argentina-Italy BIT which does
not differentiate between “mandatory” and “non-mandatory” requirements as well as
“jurisdictional”, “admissibility” or “procedural” prerequisites. Nor is such distinction

contained in the ICSID Convention or the Arbitration Rules. Hence, as far as the

28 See Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic of the Congo
v. Rwanda), Jurisdiction and Admissibility, Judgment, 1CJ Reports 2006, 6, para. 88; as to Art. 75 of the WHO
Constitution, Art. XIV para. 2 of the Unesco Constitution, and Art. 14 para. 1 of the Montreal Convention for the
Suppression of Unlawful Acts against the Safety of Civilian Aviation see, in a similar vein, ibid., paras. 99 et seq.,
107 et seq. as well as 117 et seq. Furthermore, in Application of the International Convention on the Elimination of
all Forms of Racial Discrimination (Georgia v. Russia), Preliminary Objections, Judgment, 1 April 2011, para. 141,
the negotiation requirement in Art. 22 of the Convention was considered a precondition to be fulfilled before the
seisin of the Court, i.e. a precondition to the exercise of the Court’s jurisdiction (ibid., para. 183). See, however, the
Jurisprudence constante of the International Court of Justice which treats the requirement of exhaustion of local
remedies (in the context of diplomatic protection) as an admissibility issue; see e.g. Interhandel Case (Switzerland v.
USA), Preliminary Objections Judgment, ICJ Reports 1959, 6, 23 et seq.; see also I. Brownlie, Principles of Public
International Law, 7™ ed., 2008, 492 ef seq.

*% 4baclat Decision, para. 496.

¥ See Williams, Jurisdiction and Admissibility (note 202) 919.
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applicable law is concerned, there is no a priori reason for the Tribunal to enter into the

doctrinal intricacies of these distinctions and the related academic and judicial discourse.

That being said, the mandate given to the Tribunal by the Parties states that there should
first be “a preliminary phase in the proceedings covering jurisdiction and
admissibility”.**! For this reason, these concepts are relevant to the Tribunal and this
becomes manifest in the very title of its present Decision, i.e. “Decision on Jurisdiction
and Admissibility”. At the same time, this does not force the Tribunal to draw a neat
dividing line between these two concepts and to endorse one of the many controversial
views articulated as to where the exact difference lies between them. The Tribunal would
like to note in this context that the terminology applied by the Parties themselves does not

. 202
seem to be free from ambiguities.?’

The Tribunal would consider that the mission with which it has been entrusted by the
Parties does not call it, in the first place, to give an answer as to whether the legal issues
at stake are to be classified as questions of jurisdiction or admissibility. The Tribunal’s
mandate — and it is to this mandate that the title of the present Decision refers — rather
requires it to take note of and thoroughly examine all legal claims made by the Parties
under the labels of both jurisdiction and admissibility and to decide whether these are

justified in law or not.

What is thus crucial, in the Tribunal’s opinion, is that all claims of lack of jurisdiction
and admissibility filed by Respondent in its Memorial and elaborated upon in its further
written and oral submissions will have to be perused and, if considered as not justified,
rejected before the dispute could proceed to the merits phase. In no way would the
distinction between jurisdictional and admissibility issues suggest a different degree of
“bindingness”. Hence, irrespective of whether others may identify a different degree of
“bindingness” with regard to the two notions, in this Tribunal’s view and at least with

regard to the requirements set forth by Art. 8(1)-(3) of the Argentina-Italy BIT, if any of

#! See Minutes of the First Session, point 14 (emphasis added); supra para. 5.

2 For instance, while some of Respondent’s submissions qualify violations of obligations under Art. 8 of the
Argentina-Italy BIT as obstacles to the admissibility of the claims at stake (R / § 282), other passages suggest the
opposite, i.e. that such violations would give rise to jurisdictional obstacles (R I §§ 273, 287, 298).
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these requirements in their interpretation by the Tribunal and applied to the facts of the
case, has not been met by Claimants, the Tribunal would have to dismiss the case
irrespective of whether the requirement would qualify as one of jurisdiction or

admissibility.

In order to answer these questions, the Tribunal will now turn to the submissions of the
Parties as to whether the Claimants have complied with the requirements of prior

amicable consultations and recourse to the domestic courts of Argentina, respectively.

2. The prerequisite of amicable consultations

Art. 8(1) of the Argentina-Italy BIT states the requirement that any dispute relating to
investments falling into its scope of application “shall be, insofar as possible, resolved
through amicable consultations”. In the Tribunal’s opinion, the language of the provision
clearly suggests that it creates a duty for the Parties to enter into consultations. This
becomes manifest in the authentic versions of Art. 8(1) of the BIT where the use of “sera
[...] solucionada” in Spanish and “sara [...] risolta” in Italian indicates the existence of a
legal obligation.*”* This result is corroborated by the conditional clause in para. 2 which
authorizes the Parties to proceed to subsequent dispute resolution mechanisms (only) “if

such consultations do not provide a solution”.

The present Tribunal is aware that the Tribunal in the Abaclat case came to a different
result in view of the very same provision of the Argentina-Italy BIT. It notably concluded
that “the consultation requirement set forth in Article 8(1) BIT is not to be considered of
a mandatory nature but as the expression of the good will of the Parties to try firstly to
settle any dispute in an amicable way.”** The Tribunal justified this conclusion chiefly
by relying on the use of the phrase “insofar as possible” (in Spanish: “en la medida de lo

posible”; in Italian: “per quanto possibile”) in Art. 8 para. 1 of the Argentina-Italy BIT.

2% See the analogous situation in Wintershall AG v. Argentine Republic, ICSID Case No. ARB/04/14, Award,
8 December 2008 where Art. 10 para. 2 of the Argentina-Germany BIT similarly provided for that a “dispute [...]
shall [...] be submitted” (“la controversia [...] serd sometida” in Spanish and “Meinungsverschiedenheit [...] ist [...]
zu unterbreiten” in German) and where the deciding arbitral tribunal correctly identified this wording as being
“indicative of an ‘obligation’ — not simply a choice or option” and “legally binding” (ibid., para. 119).

294

Abaclat, Decision, para. 564.
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579. In contrast, the present Tribunal would rather follow the reasoning in the Dissenting
Opinion of Professor Abi-Saab who has rightly pointed out that the addition of this
phrase does not eliminate the binding character of the provision, but characterizes it as a
certain type of binding provision, namely an “obligation of means” or of “best efforts”.**>
As also the International Court of Justice has emphasized on several occasions,
provisions directing the parties to consult or negotiate may well constitute legally binding
obligations, non-compliance with them having legal effects, including the dismissal of
the case. Whether and to which extent they set forth binding obligations, is a matter of

interpretation of the relevant provisions.**®

580. A party defying a duty to engage, as far as possible, in amicable consultations would
therefore have to be prepared to see its claim denied to be admitted to the merits phase.
However, before reaching such conclusion, the Tribunal must clarify the exact nature of

the “duty to consult insofar as possible”. Two remarks are in place in this regard:

581. First, from its very character as an obligation of means and not of result follows that “an
obligation to negotiate does not imply an obligation to reach an agreement.””’ Some
tribunals go even so far as to qualify consultation or negotiation clauses as mere
procedural requirements whose violation would have no effect on jurisdiction or the
admissibility of the claim.”® Yet, this is not the view taken by this Tribunal. At the same

time, one must take note of the fact that in the few cases where investment tribunals

% Dissenting Opinion of Professor Abi-Saab in the Abaclat case, para. 26.

2 See, e.g., Railway Traffic between Lithuania and Poland, Advisory Opinion, 15 October 1931, PCIJ Series A/B,
No. 42, 116; North Sea Continental Shelf (Germany/Denmark; Germany/Netherlands), Judgment, ICJ Reports 1969,
3, para. 85; Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ Reports 2010, 14, paras. 149,
150; see also supra note 288.

*7 Railway Traffic between Lithuania and Poland, Advisory Opinion, 15 October 1931, PCIJ Series A/B, No. 42,
116.

2% See, e.g., UNCITRAL (NAFTA), Ethyl Corp. v. Canada, Award on Jurisdiction, 24 June 1998, para. 85; Salini
Costruttori S.p.A. and Italstrate S.p.A. v. Morocco, ICSID Case No. ARB/00/4, Decision on Jurisdiction, 23 July
2001, paras. 74-88 and 187, UNCITRAL, Ronald S. Lauder v. Czech Republic, Final Award, 3 September 2001,
para. 187; SGS Société Générale de Surveillance S.A. v. Pakistan, ICSID Case No. ARB/01/13, Decision on
Jurisdiction, 6 August 2003, para. 184; Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Pakistan, ICSID Case
No. ARB/03/29, Decision on Jurisdiction, 14 November 2005, para. 100; see, however, the approach in Antoine
Goetz and others v. Burundi, ICSID Case No. ARB/95/3, Award, 10 February 1999, paras. 90-93; Enron
Corporation and Ponderosa Assets, L.P. v. Argentina, ICSID Case No. ARB/01/3, Decision on Jurisdiction, 14
January 2004; see furthermore Schreuer, Consent to Arbitration (note 100) 844 et seq.
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struck out cases for a violation of a consultation or negotiation requirement, this was
mostly for the reason that the respective clauses contained minimum periods of time for
consultations which were not respected by the claimants.”® This is not the case here,
however, where we have a simple consultation clause which does not reserve any

minimum requirement of time for consultations.

582. Secondly, the qualifying phrase “insofar as possible” which is commonly found in
international investment treaties,300 indicates that if the Claimants can show that
consultations were not possible, they cannot be held to have breached the duty incumbent
upon them. This does not mean reading a futility exception into Art. 8(1) of the
Argentina-Italy BIT, but it is a direct and independent consequence of the very wording
of the provision in question. Furthermore, there is considerable authority for the
proposition that mandatory waiting periods for consultations (let alone a simple duty to
consult, as in the present case) do not pose an obstacle for a claim to proceed to the
merits phase if there is no realistic chance for meaningful consultations because they
have become futile or deadlocked.?®" In this regard and particularly taking note of the fact
that Art. 8(1) of the Argentina-Italy BIT envisages consultations with a view of

“resolving” the dispute at stake, the Tribunal would endorse the Abaclat Tribunal’s

299 Burlington Resources, Inc. v. Ecuador, ICSID Case No. ARB/08/5, Decision on Jurisdiction, 2 June 2010,
para. 315; Murphy Exploration and Production Company International v. Ecuador, ICSID Case No. ARB/08/4,
Award, 15 December 2010, paras. 90 et seq., in particular paras. 131 and 132.

3% See, e.g., Art. 26 para. 1 of the Energy Charter Treaty; Art. XIII para. 1 of the Agreement between the
Government of Canada and the Government of Barbados for the Reciprocal Promotion and Protection of
Investments; Art. X para. 1 of the Agreement between the Government of the Kingdom of Norway and the
Government of the Republic of Hungary on the Promotion and Reciprocal Protection of Investments; Art. 8 para. 1
of the Agreement between the Republic of Austria and Romania on the Promotion and Reciprocal Protection of
Investments.

3 As to the pertinent case-law of the International Court of Justice see the references in Application of the

International Convention on the Elimination of all Forms of Racial Discrimination (Georgia v. Russia), Preliminary
Objections, Judgment, 1 April 2011, para. 159. In the field of arbitration see, for instance, Occidental Petroleum
Corporation and Occidental Exploration and Production Company v. Ecuador, 1CSID Case No. ARB/06/11,
Decision on Jurisdiction, 9 September 2008, para. 92: “attempts at a negotiation solution [prove] futile”; Biwater
Gauff (Tanzania), Ltd. v. Tanzania, ICSID Case No. ARB/05/22, Award, 24 July 2008, para. 343: “settlement
obviously impossible” and “negotiations obviously futile”; UNCITRAL, Ronald S. Lauder v. Czech Republic, Final
Award, 3 September 2001, paras. 188-191; SGS Société Générale de Surveillance S.A. v. Pakistan, ICSID Case
No. ARB/01/13, Decision on Jurisdiction, 6 August 2003, para. 184. See also Schreuer, Consent to Arbitration (note
100) 846 stating in relation to mandatory waiting periods: “What matters is whether or not there was a promising
opportunity for a settlement. There would be little point in declining jurisdiction and sending the parties back to the
negotiation table if these negotiations are obviously futile.”
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conclusion that consultation “is to be reasonably understood as referring not only to the
technical possibility of settlement talks, but also to the possibility, i.e. the likelihood, of a
positive result” and that “it would be futile to force the Parties to enter into a consultation
exercise which is deemed to fail from the outset. Willingness to settle is the sine qua non

condition for the success of any amicable settlement talk.”*"*

Hence, while a consultation as far as possible requirement of the type enshrined in Art.
8(1) of the Argentina-Italy BIT creates a legal obligation, this obligation is not violated if
it is established that (a) the sufficient minimum amount of consultations was actually
conducted, or at least offered, or that (b) amicable consultations in order to resolve the

case at stake were not possible in the first place.

Applying these considerations to the facts of the present case, no consultations between
the Parties have taken place. To be sure, Claimants submit that after 2001 “there were
several attempts by groups of holders of Argentine bonds to enter into negotiations with
Argentina for a reasonable proposal” (C Il § 167). However, Respondent contends (R / §
271; R IV § 16), and Claimants concede, that they “did not personally attempt
consultations with Argentina before the commencement of these proceedings” (C IV §
19). In this respect, the Tribunal concludes that Claimants could not establish that a

minimum amount of consultations between them and the Respondent were conducted.

The Tribunals thus turns to the second alternative, i.e. that meaningful consultations with
a view of resolving the dispute at stake were not possible. In 2005, during the time the
Exchange Offer was open for acceptance by Argentina’s creditors, the Argentine
Congress adopted Law No. 26.017 which forbade the country’s government from
entering into any judicial, non-judicial or private settlement with the non-participating
bondholders as well as from reopening the Exchange Offer.>* In fact, this law prevented
the Argentine Government from “enter[ing] into negotiations with a view to arriving at

an agreement, and not merely to go through a formal process of negotiation as a sort of

%% 4baclat Decision, para. 564.

% As to Art. 3 of Law No. 26.017 see supra note 285.
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prior condition”.** The Government could have discharged its duty “so to conduct

[itself] that the negotiations are meaningful, which will not be the case when either of

them insists upon its own position without contemplating any modification of it”*%’

only
at the cost of violating Law No. 26.017. Hence, at least since the adoption of this law it
was clear that no realistic possibility of meaningful consultations to settle the dispute

with the Argentine Government existed.

586. This result is not affected by the fact that the Argentine Congress could have at any time
suspended or eliminated the ban on consultations and negotiations and that it actually did
so in 2010 in order to open the way for the new Exchange Offer (R 1 § 280, R Il § 462).
What is crucial in this regard is that, first, the potential partner for negotiations, i.e. the
Argentine Government, was not in a position to act accordingly while the law was in
force, i.e. from 2005 onwards, and, second, that the very reason for the non-availability of
a venue for meaningful consultations was above all Congress’ adoption of Law No.

26.017.

587. As far as Respondent argues that Claimants were free to initiate consultations before the
adoption of Law No. 26.017, the Tribunal would consider that there existed no duty for
the Claimants to do so in order to comply with Art. 8(1) of the Argentina-Italy BIT. The
provision is entirely silent regarding the time when consultations have to take place. The
only temporal requirement to be drawn from the provision is that this must be done
before the party in question has recourse to the domestic courts and proceeds to
international arbitration. As the Request was filed on 23 June 2008, the Tribunal cannot
therefore see why the Claimants would have fallen short of complying with Art. 8(1) of
the BIT by not having had initiated consultations before 2005 (i.e. the year of adoption of
Law No. 26.017).

3% North Sea Continental Shelf Cases (Germany/Denmark; Germany/ Netherlands), Judgment, ICJ Reports 1969,
48, para. 85.
3% Ibid., para. 85.
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Accordingly, the Tribunal concludes that Claimants did not violate the requirement to
engage in amicable consultations incumbent upon them by virtue of Art. 8(1) of the

Argentina-Italy BIT.

3. The prerequisite of having recourse to domestic courts
a) Binding character of the requirement

As regards the second element in the three-step dispute resolution system, i.e. the
requirement to have recourse to domestic courts, the Tribunal is of the opinion that the
clear wording of Art. 8 paras. 2 and 3 of the Argentina-Italy BIT permits of no other
conclusion than that the provision sets forth a binding precondition for access to

international arbitration.

2

This follows first from the unqualified “if” at the beginning of para. 3 — “if such
consultations do not provide a solution” (in Spanish: “Si esas consultas no aportaran una
solucion”; in Italian: “Se tali consultazioni non consentissero una soluzione”) — which
makes the very right to start an arbitration dependent on prior submission of the dispute
to the local courts of the Respondent and the lapse of a period of 18 months since the

notification of the commencement of national proceedings.

Secondly, this holds true in spite of the use of the word “may” (in Spanish: “podrad”; in
Italian: “potra”) in Art. 8 para. 2 of the BIT. This paragraph speaks of the possibility to
submit a dispute to the domestic courts of the host State in case of the continuing
existence of a dispute subsequent to (or for lack of) consultations. If an investor does not
want to abandon his claims at this point, he “may” proceed in the order envisaged by the
BIT’s dispute settlement system by approaching the host State’s courts. Far from
characterizing the recourse to domestic courts as a voluntary exercise on the way to
international arbitration, para. 2 must be read in context with para. 3. There, the further
possibility (in Spanish: “podra”; in Italian: “potra”; in English: “may”) to submit the
dispute to international arbitration is conditioned by the twofold obligation (a) to
previously have recourse to the host State’s courts and (b) to notify the commencement of

these national proceedings. As a consequence, the possibility to proceed to international
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arbitration is at the disposal of the investor only when not having failed to satisfy the

obligation of having recourse to domestic courts.

592. Thirdly, the reference to the Wintershall case where in Art. 10(2) of the pertinent
Argentina-Germany BIT the wording “shall [...] be submitted” (“serd sometida” in
Spanish; “ist [...] zu unterbreiten” in German) is used in relation to the recourse to
domestic tribunals®®, as opposed to the phrase “may be submitted” in Art. 8(2) of the
Argentina-Italy BIT, is of no avail to the Claimants. As has been pointed out, the term
“may” refers to the possibility for the investor to further proceed with the claim, but does
not dispose of the need to make use of this possibility in the manner prescribed by the
BIT, i.e. his obligation to have recourse to domestic courts before submitting an
arbitration request. To suggest an argumentum e contrario here would be tantamount to
ignoring the logic structure, and interdependence of the different steps, of Art. 8 paras. 1-

3 of the Argentina-Italy BIT.

593. This Tribunal is not called upon to interpret similar provisions in other treaties. But at
least in application to the specific rulings regarding Art. 8 of the BIT, the Tribunal is for
the above reasons not convinced by the concerns and criticism raised vis-a-vis clauses
“provid[ing] for a mandatory attempt at settling the dispute in the host State’s domestic
courts for a certain period of time”*"’ inasmuch as this has prompted investment arbitral
tribunals or distinguished scholars in the field to challenge the binding character of such

clauses.*”® The Tribunal cannot ignore the fact that such clauses are commonly found in

investment treaties®” and that they are typically drafted in a manner that manifests their

3% Wintershall AG v. Argentine Republic, ICSID Case No. ARB/04/14, Award, 8 December 2008, paras. 119 ef seq.

37 Schreuer, Consent to Arbitration (note 100) 847; see also L. Markert, Streitschlichtungsklauseln in
Investitionsschutzabkommen (2010) 210 referring to such clauses as “temporary limited local remedies clauses”
(“befristete local remedies-Klauseln™).

3% Plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, 8 February 2005,
para. 224 which speaks in respect of an analogous clause in the applicable BIT of a “curious requirement” and
“sympathizes with a tribunal that attempts to neutralize such a provision that is nonsensical from a practical point of
view”. See also C. Schreuer, Calvo’s Grandchildren: The Return of Local Remedies in Investment Arbitration, 4
The Law and Practice of International Courts and Tribunals (2005) 1, at 4, 5; see similarly id., ICSID Convention
Commentary, Art. 26, para. 204; P. Peters, Exhaustion of Local Remedies: Ignored in Most Bilateral Investment
Treaties, 44 Netherlands International Law Review (1997) 233, at 245.

% See Schreuer, Calvo’s Grandchildren (note 308) 16.
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binding nature. These characteristics are clear indications that the Contracting Parties of
the respective BIT intended to give such clauses some effect. Treaty provisions should
not be construed in a way that takes away from them all useful effect (ut res magis valeat
quam pereat). It is thus necessary for a tribunal called to interpret such a clause to duly
acknowledge its binding character and to identify which purposes it may serve in the

context of the applicable BIT. This also holds true in the present case.

b) Legal consequences of disregarding the requisite of having
recourse to Respondent’s courts

594. Given the fact that Art. 8(2) and (3) of the Argentina-Italy BIT give rise to a legally
binding requirement of prior recourse to the Respondent’s courts and that it is undisputed
between the Parties that Claimants did not submit the dispute to Argentine courts before
initiating the present arbitration proceedings on 23 June 2008°'°, the Respondent

contends that the Tribunal should reject to hear the case.

595. The Abaclat Tribunal which had to deal with a similar situation and the very same BIT
reached the following conclusion in this regard: “[T]he wording of Article 8 BIT itself
does not suffice to draw specific conclusions with regard to the consequence of non-
compliance with the order established in Article 8. [...] Claimants’ disregard of the 18
months requirement is in itself not yet sufficient to preclude Claimants from resorting to

59311

arbitration. These statements were harshly criticized in Professor Abi-Saab’s

Dissenting Opinion, where they were qualified as “very odd indeed”, since they ignored

that

no instrument, laying down jurisdictional limits or admissibility conditions,
specifies the legal consequences of non observance of these limits or non
fulfilment of these conditions. These consequences are embedded in the very
legal classification of these as jurisdictional limits or admissibility conditions.
According to the general rules of law and rules of general international law, non

319 See R I § 282 referring to Claimants’ Reply to Respondent’s First Set of Documents Requests, para. 25 (Annex
RA 113, para. 25): “There are no documents relating to any attempt of NASAM’s or of any of the Claimants to
resolve any of the claims at issue in this arbitration through resort to local courts or tribunals [...].”

3 Abaclat Decision, paras. 579, 580.
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compliance begets the inevitable legal sanction of dismissing the case, as falling
outside the jurisdiction of the tribunal or as inadmissible.*'*

This Tribunal would be inclined to endorse the latter position. If a requirement set forth
by Art. 8 of the Argentina-Italy BIT were not complied with, the venue to international
arbitration would not be open. However, at this stage the Tribunal would consider it
premature to come to such conclusion. Claimants argue that the prerequisite of having
recourse to the domestic courts of Argentina has not been violated by, or does not apply
to, Claimants, and this for two reasons: First, they argue that paras. 2 and 3 of Art. 8 of
the BIT are inapplicable in the present case because recourse to Respondent’s courts
would have been futile. Secondly, the Claimants seek to take refuge to the MFN clause in
Art. 3 para. 1 of the Argentina-Italy BIT in combination with Art. VII(3) of the
Argentina-US BIT. The Tribunal will now examine the futility argument (c) and the

MEFN clause argument (d) in turn.

c) The futility exception
1) Existence of the futility exception

Claimants submit that there exists an exception to the duty to have recourse to
Respondent’s courts in case such recourse would be futile. Respondent implicitly accepts
the existence of a futility exception, but argues that the relevant threshold is very high
and that the facts of the case do not lend themselves to give rise to a situation of futility

(R 18§ 290, 291).

Even though the Parties do therefore not disagree as to the existence of a futility
exception with regard to prerequisite of having recourse to domestic courts, as laid down
in Art. 8(2) and (3) of the Argentina-Italy BIT, the Tribunal must assure itself that this
view of the Parties constitutes a sound interpretation of these provisions. The question of
the applicable threshold can only be addressed once it is clear that the exception exists in

the first place.*"

*!2 Dissenting Opinion of Professor Abi-Saab in the Abaclat case, para. 28.

*3 See infra paras. 608 et seq.
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It appears to be generally accepted in international law that obligations requiring an
individual to approach a State’s local courts before a claim may be taken to the
international plane do not apply unconditionally. Under certain circumstances, the lack of
a claim’s prior submission to domestic courts does not lead to the dismissal of the claim,
notably in the law of diplomatic protection. Indeed, for a State to bring a claim on behalf
of one of its nationals under the title of diplomatic protection, the individual concerned
must, as a matter of principle, exhaust the legal remedies available to him in the State
where the alleged injury took place.’'* However, only those remedies must be used which
are available “as a matter of reasonable possibility.”*'* This exception to the local
remedies rule, the so-called futility rule, is now universally recognized in the law of
diplomatic protection. It is set out in Art. 15(a) of the Draft Articles of the International
Law Commission on Diplomatic Protection of 2006 (hereinafter “2006 ILC Draft
Articles on Diplomatic Protection”) in the following manner: “Local remedies do not
need to be exhausted where [...] [t]here are no reasonably available local remedies to
provide effective redress, or the local remedies provide no reasonable possibility of such

redress.”>!

That being said, Art. 8(3) of the Argentina-Italy BIT does not mention or refer to such
exception. This is not the end of the matter, however. According to the general rules of
treaty interpretation as codified in Art. 31 of the VCLT, it is required that when
interpreting a treaty provision “any relevant rules of international law applicable in the
relations between the parties” shall be “taken into account, together with the context”
(Art. 31 para. 3 lit. ¢ of the VCLT).?"” The term “relevant rules of international law” also

includes pertinent customary international law.>'®

3 See Elettronica Sicula S.p.A. (ELSI) (USA v. Italy), Judgment, ICJ Reports 1989, 15, para. 50; see further Art. 14
of the 2006 ILC Draft Articles on Diplomatic Protection; Brownlie, Principles of Public International Law (note
288) 492.

315 See Certain Norwegian Loans (France v. Norway), Judgment, ICJ Reports 1957, 9, Separate Opinion of Judge
Lauterpacht, 34, at 39; Barcelona Traction, Light and Power Company, Limited (Second Phase), Judgment, ICJ
Reports 1970, 3, Separate Opinions of Judge Tanaka, 114, at 144, 145 and of Judge Gros, 267, at 284; see Brownlie,
Principles of Public International Law (note 288) 495 with further references.

316 Art. 15 lit. a of the 2006 ILC Draft Articles on Diplomatic Protection.

317 As to the relevance of this provision in treaty interpretation see notably the Oil Platforms Case (Iran v. USA),
Judgment, 1CJ Reports 2003, 161, paras. 41 et seq. as well as Certain Questions of Mutual Assistance in Criminal
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601. Thus, in order to determine whether the futility exception also applies in the context of a
provision such as Art. 8 (3) of the Argentina-Italy BIT, it is necessary for the Tribunal to
assess whether the customary law exception of futility regarding the rule of exhaustion of
local remedies in diplomatic protection is sufficiently comparable to the requirement of
recourse to the domestic courts of Art. 8 (3) of the Argentina-Italy BIT to identify the

former as a rule of international law “relevant” to the latter.

602. In that regard, the Tribunal would consider that exhaustion of local remedies clauses and
the prerequisite to have recourse to domestic courts for a certain amount of time are
similar inasmuch as they both require to turn to the local judicial authorities before the
claim can be successfully brought to the international plane. Both serve the purpose of
honoring the host State’s sovereignty by providing the latter the opportunity to settle a
dispute in its own fora before moving on to the international level. In a similar vein,
Respondent has submitted that clauses of the type of Art. 8 (3) of the Argentina-Italy BIT
intend to give local courts an opportunity to decide a dispute before turning to
international arbitration so that judicial authorities would be afforded the opportunity to
review — and, if appropriate, to correct — government acts before setting in motion the
intricacies and consequences associated with international investment arbitration. Indeed,
the provision gives the host State the opportunity to address the allegedly wrongful act
within the framework of its own domestic legal system, thus avoiding potential

international responsibility therefor (R 1 § 292; R Il § 467). Furthermore, the Contracting

Matters (Djibouti v. France), Judgment, 1C] Reports 2008, 177, paras. 112 et seq.; in particular regarding
investment law see 4. van Aaken, Fragmentation of International Law: The Case of International Investment Law,
17 Finnish Yearbook of International Law (2008), 91, at 103 and 108; see Markert, Streitschlichtungsklauseln in
Investitionsschutzabkommen (note 307) 167, 168 and 213 et seq. It is worth noting that also Professor Abi-Saab’s
Dissenting Opinion in the Abaclat case, para. 28 refers to the relevance of “general rules of law and rules of general
international law”.

38 Joannis Kardassopoulos v. Georgia, ICSID Case No. ARB/05/18, Decision on Jurisdiction, 6 July 2007,
para. 208; C. McLachlan, The Principle of Systemic Integration and Article 31(3)(c) of the Vienna Convention, 54
International and Comparative Law Quarterly (2005) 279, at 310 et seq. with further references to the pertinent case-
law; International Law Commission, Report on Fragmentation of International Law (2006), 7; A. van Aaken,
Defragmentation of Public International Law Through Interpretation: A Methodological Proposal, 16 Indiana
Journal of Global Legal Studies (2009), 483, at 497, 498.
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Parties could have the chance to resolve the dispute in their territories in a shorter period

of time than international arbitration (R I § 293, R II § 468).>"

603. Accordingly, in view of the strong structural parallels between these two types of clauses,
the Tribunal does not consider it a far-fetched conclusion to assume that the futility
exception to the exhaustion of local remedies rule in the field of diplomatic protection is,
in the light of Art. 31(3)(c) of the VCLT, also applicable to clauses requiring recourse to
domestic courts in international investment law. The conclusion that the futility of local
remedies constitutes an exception to the duty of having recourse to local courts is also

affirmed in the case-law and in legal academia.’*

604. Yet, there is a major difference between these two types of clauses. While in the field of
diplomatic protection the affected individual is generally required to “exhaust” local
remedies, in the case of requirements of recourse to domestic courts the investor typically
has to submit the dispute to the local courts for a certain amount of time. Given the
realities of settlement of complex disputes and the multi-stage character of domestic
judicial proceedings, of which the Contracting States of BITs are certainly well aware, it
is hardly plausible (and insofar everyone seems to agree) to impute to such clauses the
purpose of resolving an investment dispute by passing through the domestic legal system

and obtaining a final judgment within that amount of time. The consequence of the

31 For further reasons see UNCITRAL (PCA), ICS Inspection and Control Services Limited v. Argentina, PCA Case
No. 2010-9, Award on Jurisdiction, 10 February 2012, para. 269, n. 298.

320 Biwater Gauff (Tanzania), Ltd. v. Tanzania, ICSID Case No. ARB/05/22, Award, 24 July 2008, para. 343;
Saipem S.p.A. v. Bangladesh, 1CSID Case No. ARB/05/7, Decision on Jurisdiction and Recommendation on
Provisional Measures, 21 March 2007, para. 153. See, however, for the opposite view (regarding the UK-Argentina
BIT) UNCITRAL, BG Group Plc. v. Argentina, Final Award, 24 December 2007, para. 146 (but accepting a
variation of the futility argument on the basis of Art. 32 of the VCLT; see ibid., para. 147) as well as the subsequent
decision of the US Court of Appeals for the District of Columbia Circuit, Argentina v. BG Group Plc., 665 F.3d
1353 (D.C. Circuit, 17 January 2012), 2 and 17; on which 106 AJIL (2012) 393 et seq. See further — again regarding
the US-Argentina BIT — ICS Inspection and Control Services Limited v. Argentina, PCA Case No. 2010-9, Award
on Jurisdiction, 10 February 2012, para. 263, citing the Abaclat Decision as the only decision brought to the
Tribunal’s attention where an element of futility had been used successfully to allow derogation from the
prerequisite of recourse to domestic courts, and concluding that futility had not been demonstrated to the Tribunal's
satisfaction (see ibid., paras. 269 and 273); see, in a similar vein, (regarding the Germany-Argentina BIT) Daimler
Financial Services AG v. Argentina, ICSID Case No. ARB/05/1, Award, 22 August 2012, para. 198, where the
Tribunal appears to affirm, in principle, the existence of a futility exception, but concludes that futility was not
demonstrated by the Claimant in the case in question (see ibid., para. 191); see, however, the Dissenting Opinion of
Judge Brower, para. 15. See in general C. Schreuer, Travelling the BIT Route. Of Waiting Periods, Umbrella
Clauses and Forks in the Road, Journal of World Investment and Trade (2004), 231, at 238.

- 205 -

Annex 296



605.

606.

607.

608.

Ambiente Ufficio S.p.A. v. Argentine Republic (ICSID Case No. ARB/08/9)

recognition of the limited purpose of such clauses is not, however, to challenge the
soundness and relevance of the latter at all**', but to direct the attention on these very
purposes and enquire about the functions which such clauses may actually serve in the

limited time foreseen, in the present case 18 months.*?

Such amount of time may indeed be sufficient for the commencement of formal court
proceedings to prompt the Parties to the dispute to agree on a court or out-of-court
settlement or for the national courts to render a first-instance judgment in the investor’s
favour which the host State does not appeal. Since the domestic judicial system may
precisely serve such purposes where and inasmuch as there exist “reasonably available
local remedies to provide effective redress”, the futility exception appears to be the

appropriate standard also in regard to recourse to domestic courts clauses.

What is more, since the futility exception is even capable of disposing of a duty to
exhaust local remedies — i.e. the use of (virtually) all means offered by the domestic
dispute settlement system for a (virtually) unlimited amount of time —, this must hold true
a fortiori for a duty to have recourse to local remedies for a limited amount of time.
Accordingly, the only aspect where there exists a major difference between the two types
of clauses, i.e. the time aspect, does not prevent the drawing of a parallel between them

regarding the futility exception; it rather militates in favour of drawing this parallel.

Hence, the Tribunal concludes that an interpretation of BIT clauses such as Art. 8(3) of
the Argentina-Italy BIT, in the light of Art. 31(3)(c) of the VCLT, results in admitting a
futility exception also in respect to such clauses, on the model of the futility exception to

the exhaustion of local remedies rule in the field of diplomatic protection.

?2) Threshold of the futility exception

Given the widely analogous structure and purposes of clauses on the exhaustion of local

remedies in the law of diplomatic protection and clauses providing for recourse to

321 Qee, however, P. Juillard, Chronique de droit international économique — Investissements, 41 Annuaire Frangais
de Droit International (1995) 604, at 608; A. Crivellaro, Consolidation of Arbitral and Court Proceedings in
Investment Disputes, 4 Law and Practice of International Courts and Tribunals (2005) 371, at 399.

322

See supra para. 593.
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domestic courts such as Art. 8(3) of the Argentina-Italy BIT, the Tribunal considers it
appropriate to also draw on the International Law Commission’s work on diplomatic
protection as regards the threshold for the futility exception. The standard was articulated
in the afore-cited Art. 15(a) of the 2006 ILC Draft Articles on Diplomatic Protection in
the following manner: “Local remedies do not need to be exhausted where [...] [t]here

are no reasonably available local remedies to provide effective redress, or the local

remedies provide no reasonable possibility of such redress [...]”.**

609. This standard was carefully drafted and documented by the International Law

Commission, as becomes manifest in the Commentary to the Draft Articles.

(3) The “obvious futility” test, expounded by Arbitrator Bagge in the Finnish
Ships Arbitration, sets too high a threshold. On the other hand, the test of “no
reasonable prospect of success”, accepted by the European Commission of
Human Rights in several decisions, is too generous to the claimant. This leaves
the third option which avoids the stringent language of “obvious futility” but
nevertheless imposes a heavy burden on the claimant by requiring that he prove
that in the circumstances of the case, and having regard to the legal system of
the respondent State, there is no reasonable possibility of effective redress
offered by the local remedies.

This test has its origin in a separate opinion of Sir Hersch Lauterpacht in the
Norwegian Loans case and is supported by the writings of jurists. [...]

In this form the test is supported by judicial decisions which have held that local
remedies need not be exhausted where the local court has no jurisdiction over
the dispute in question; the national legislation justifying the acts of which the
alien complains will not be reviewed by local courts; the local courts are
notoriously lacking in independence; there is a consistent and well-established
line of precedents adverse to the alien; the local courts do not have the
competence to grant an appropriate and adequate remedy to the alien; or the
respondent State does not have an adequate system of judicial protection.

(4) In order to meet the requirements of paragraph (a) it is not sufficient for the
injured person to show that the possibility of success is low or that further
appeals are difficult or costly. The test is not whether a successful outcome is
likely or possible but whether the municipal system of the respondent State is
reasonably capable of providing effective relief. This must be determined in the
context of the local law and the prevailing circumstances. This is a question to
be decided by the competent international tribunal charged with the task of
examining the question whether local remedies have been exhausted. The

3% See supra para. 599.
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decision on this matter must be made on the assumption that the claim is
meritorious.”*

In the light of the International Law Commission’s well-reasoned and well-balanced
restatement of the threshold applicable to the futility exception, the Tribunal does not
consider it necessary to rely on alternative standards proposed by the Parties. In that
regard, it will not follow Claimants’ submission that recourse to international arbitration
“should not be unduly jeopardized or procrastinated where there are no realistic prospects
that other means for the settlement of the dispute will prove workable or successful” (C 1
§ 379). Likewise, in view of what has been stated above, the Tribunal is not convinced
that “according to international arbitration panels, the test of futility is ‘obvious futility’
or ‘manifest ineffectiveness’ — in other words, more than alleged probability of failure is

required”, as argued by the Respondent (R  §§ 290, 296, n. 402f.; R II §§ 465, 473).°%

Furthermore, the Tribunal would wish to point out that since the present case only
regards a requirement to have temporary recourse to domestic courts, as opposed to a
fully-fledged exhaustion of local remedies requirement, the threshold to be met for the
futility exception to be realized in the present case cannot possibly be considered higher

than in the context of diplomatic protection; on the contrary, it is arguably rather lower.

A3 Application of the futility exception to the present case

Claimants marshal three separate arguments in favour of the futility exception being
fulfilled in the present case, with the Respondent opposing all of these. The Tribunal will

now examine them in turn.

(a) Claimants submit that any legal action on their part before Argentine courts would
have been an entirely futile exercise since it is clearly impossible for the local courts to
decide a case of such magnitude in only 18 months (Request § 89, C 1§ 419; C Il §§ 208,
211; Tr p. 234/10). However, as has been already pointed out above*>®, Respondent (R /

* [LC Draft Articles on Diplomatic Protection, Commentary, Art. 15, nr. 3 (footnotes omitted).

323 Respondent notably refers to the United States Restatement (Third) of Foreign Relations Law according to which
the futility exception applies only when local remedies are “clearly sham or inadequate, or their application is
unreasonably prolonged”, § 713 cmt. £ (1986).

320 See supra para. 604.
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$§ 291, 294; R1I § 466, R III § 94) is right to submit that Art. 8(3) of the BIT may not be
construed to require the dispute to be resolved by a final judgment in the domestic court

system within 18 months, but only that the dispute is submitted to the domestic courts.

To begin with, the provision solely calls for the dispute not to be submitted to
international arbitration before “a period of 18 months has elapsed since notification of
the commencement of the proceeding before the national jurisdictions” (emphasis added).

T3% confirms that

Furthermore, the very existence of Art. 8(4) of the Argentina-Italy BI
the Parties to the BIT considered it not to be a rare case that domestic proceedings would
still be pending when the arbitration is initiated. In addition, by expressly recognizing
that a case with a certain complexity in the factual and legal realm could hardly be dealt
with in a period of 18 months in any legal system (notably further taking into account the
multi-level nature of national court systems) (77 p. 468/12), Claimants themselves
suggest that construing the provision as setting forth a time standard for the final disposal
of the dispute cannot be a sound interpretation of the provision in question. Otherwise,

the 18 months period which was expressly agreed upon by the Parties would be rendered

nugatory in most real-life investment disputes.

(b) In Claimants’ view, Law No. 26.017 was absolutely categorical in shutting the door to
any possibility to obtain redress before Argentine courts (Request § 88; C1§ 411, CII §
201). They consider this to notably hold true for Art. 6 of the Law”>* since it prevented
the domestic courts from fulfilling the very functions the recourse to domestic courts
prerequisite was said to serve. Respondent counters that Claimants could have set aside
Law No. 26.017 (assuming that it was not in compliance with the international
obligations of Argentina) by arguing before the domestic courts that, by virtue of Art. 75
para. 22 of the Argentine Constitution, international treaties to which Argentina is a party
rank higher in the hierarchy of the Argentine legal system than laws adopted by Congress
(R1§296;, RII§473; Tr pp. 36/21; 431/6; 433/15).

327 “From the moment an arbitral proceeding is commenced, each of the parties to the dispute will adopt all the
necessary measures in order to desist from the ongoing judicial proceeding.”

32 See supra note 286.
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Claimants contend, however, that such a course of action was not to be expected from the
Argentine courts, since the legal stance taken by the Supreme Court of Argentina in its
2005 Galli Judgment®® demonstrated that any bondholder attempting to obtain payment
by resorting to the domestic courts of Argentina would face a rejection of his claims, so
that any such attempt would have constituted a totally useless and frustrating exercise (C
1 §§ 415, 418; C II § 203; Trp. 231/7). Respondent counters this argument by
emphasizing that Galli was a purely domestic case including exclusively domestic
bondholders so that it cannot be taken as guidance for how the Argentine judicial system
would have treated non-domestic bondholders, notably in view of Art. 75 para. 22 of the

Constitution.

In Galli, the Supreme Court remanded an appellate court decision which had ordered
Respondent to pay certain amounts due to certain Argentine nationals under bonds which
the latter had not tendered for exchange, and upheld the compatibility of the debt
restructuring legislation with the Argentine Constitution. As regards the reasons for this
decision, they are laid out in quite some detail in the Opinion of the Procurator-General
of the Nation (pp. 1-29) which the seven Justices of the Supreme Court expressly
endorsed (p. 30). Against this background, the Galli judgment can be said to be based on
the following findings:

- Both the Procurator-General and the Justices emphasize the powers of Congress,
under arts. 75 paras. 7 and 8 of the Argentine Constitution, to settle the payment
of the domestic and foreign debt of the Nation and to fix the general budget, and
refer to the “monetary sovereignty” (soberania monetaria) of Congress (p. 23;
per Justices Zaffaroni and Lorenzetti, § 10, p. 55).

- Against this background, the debt restructuring process is qualified as belonging
to the political sphere and thus generally not being subject to judicial review,
notwithstanding a rather generic test of “reasonability” (cardcter razonable) and
non-discrimination of the measures in question, but which does not change the

general picture of judicial deference vis-a-vis the political echelons (p. 26; per

3% See supra para. 557.
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Justices Maqueda and Highton de Nolasco, § 12, p. 42; per Justices Zaffaroni and
Lorenzetti, § 9, p. 54; per Justice Argibay, § 4, p. 64).

Furthermore, it is pointed out that participation in the Exchange Offer was an
option for the bondholders and that those who did not participate acted
voluntarily and thus exposed themselves to the consequences of their behaviour
(per Justices Maqueda and Highton de Nolasco, §§ 18, 19, pp. 46, 47). The
investors were aware that the laws adopted by Congress forbade the executive
power to reopen the exchange process as well as the possibility of entering into
any kind of judicial, out-of-court or private transaction with regard to the bonds
that were not exchanged (per Justice Argibay, § 7, pp. 65, 66).

The Procurator-General and the Justices of the Supreme Court strongly draw
upon the Supreme Court’s Brunicardi case® which dealt with the foreign
sovereign debt of Argentina and measures taken in this regard by the Argentine
Government in 1983. Accordingly, if a Government decided to suspend the
payment of debt for reasons of financial necessity or public interest, this was
generally accepted by the international community (p. 20). According to the
Supreme Court in Brunicardi, there exists a principle of international law that
precludes a State’s international responsibility in case of suspension or
modification, in whole or in part, of the payment of the external debt, in the event
the State is forced to do so due to reasons of financial necessity (p. 22; per
Justices Maqueda and Highton de Nolasco, § 10, p. 39; per Justices Zaffaroni and
Lorenzetti, §§ 13, 14, pp. 59, 60).

The Tribunal would consider that these arguments apply, in principle, with equal force to
non-domestic bondholders. In particular given the Supreme Court’s stance on
international law, it is very doubtful whether a reference to Art. 75 para. 22 of the
Argentine Constitution and to Argentina’s international obligations under the BIT would
have changed the picture. It may well be that the Constitution endows international
treaties which a higher normative rank than laws, but a BIT would still be inferior to the

provisions of the Constitution itself. The Supreme Court in Galli emphasizes the powers

330 Fallos 319:2886.
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of Congress to settle domestic and foreign debt, notably in emergency situations, and
accepts the debt restructuring process as emanating from this constitutional power. The
fact that the Supreme Court qualifies the restructuring legislation to be generally non-
justiciable by the courts and confirms its reasonable character suggests that the Supreme
Court was not prepared to interfere with the exercise of powers by Congress which, in the

Supreme Court’s view, were reserved to Congress by the Constitution itself.

Furthermore, Galli was followed by two later decisions of the Argentine Supreme Court
in 2008 in which it expressly upheld the approach taken in Galli.**' Hence, when
Claimants submitted the Request in 2008 — and this is the perspective from which the
futility vel non of having recourse to Argentine courts must be assessed — they were
confronted with a line of Supreme Court cases manifesting that the latter was not willing
to let the judiciary interfere with the debt restructuring decisions of Congress regarding

the emergency situation of the early 2000s.

Given the jurisprudence of the Supreme Court of Argentina and in the light of the
circumstances prevailing in the present case, the Tribunal concludes that having recourse
to the Argentine domestic courts and eventually to the Supreme Court would not have
offered Claimants a reasonable possibility to obtain effective redress from the local courts
and would have accordingly been futile. Hence, Claimants did not violate the duty to
have recourse to Argentine courts under Art. 8(2) and (3) of the Argentina-Italy BIT
when they submitted the Request for Arbitration on 23 June 2008.

The Tribunal would like to add, to its knowledge, since 1994, i.e. the introduction of the
new Art. 75 para. 22 into the Argentine Constitution, no domestic law was struck down

for being incompatible with a BIT.

(c) As regards the cost argument, there can be no doubt that approaching the local courts
will create additional costs for the investor. However, as the International Law

Commission has rightly pointed out in the context of the duty to exhaust local remedies

3! Lucesoli, Daniel Bernard ¢/ Poder Ejecutivo Nacional s/ amparo, Case No. L. 542. XLIII, 9 September 2008
(Annex CLA-38) and Rizzuti, Carlos Pablo ¢/ Poder Ejecutivo Nacional s/ amparo, Case No. R. 483. XLIV, 22
December 2008 (Annex CLA-39).
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in cases of diplomatic protection, it is not sufficient to show that those remedies are
“difficult or costly. The test is [...] whether the municipal system of the respondent State
is reasonably capable of providing effective relief.”**> While Claimants contend that
filing their claim in the Argentine courts may have given rise to substantial costs, they
have not established that the financial burden imposed upon them would reach an extent
that the Argentine court system cannot be deemed reasonably capable of providing
effective relief. To reach such conclusion on the basis of mere financial reasons can only

be envisaged, if at all, in exceptional circumstances.

In addition, Art. 8(4) of the Argentina-Italy BIT provides that “[flrom the moment an
arbitral proceeding is commenced, each of the parties of the dispute will adopt all the
necessary measures in order to desist from the ongoing judicial proceeding.” This
provision may help to alleviate the financial burden by avoiding or reducing costs
incumbent upon Claimants inasmuch as it also commits a Party to take the necessary
steps to allow the other Party to desist from the domestic proceedings. Hence, once the 18
months term has expired and a Party decides to proceed to international arbitration, the
other Party must, to the extent possible, adopt the necessary measures so that no
additional costs will arise for the former Party due to the mere fact of exercising a right
expressly granted to it by the BIT, namely Art. 8(3) of the BIT. Any other interpretation
would not be consistent with an application of Art. 8(4) in good faith. As a possible
consequence, if a Party used instruments of domestic law available to it to make the other
Party leaving the domestic proceedings overly costly so as to actually restrain it from
proceeding to international arbitration, this might constitute a violation of Art. 8(4) of the
BIT and might lead the aggrieved Party to sue for the loss incurred in the subsequent

arbitral proceedings.

4 The Tribunal’s conclusions and the Decision in the
Abaclat case

The Tribunal in the Abaclat case came to the same result, viz., that the duty to have
recourse to Argentine courts, according to Art. 8(2) and (3) of the Argentina-Italy BIT,

was not violated by Claimants, albeit on the basis of a different reasoning. It did not want

332

ILC Draft Articles on Diplomatic Protection, Art. 15(a), Commentary; see supra note 324.
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to rely so much on the “general principle of futility” but rather on a “weighting of the
specific interests at stake.” This weighing of interests of the Parties aims at taking into
serious consideration the host State’s interest of having an opportunity to address the
allegedly wrongful act within the framework of its own domestic legal system before
resorting to international arbitration, and then at comparing this interest with that of the
Claimants of being provided with an efficient dispute resolution mechanism. In the
Abaclat Tribunal’s opinion, “the relevant question is not ‘could the dispute have been
efficiently settled before the Argentine courts?’, but ‘was Argentina deprived of a fair
opportunity to address the dispute within the framework of its own domestic legal system
because of Claimants’ disregard of the 18 months litigation requirement?’”*** “[T7his
opportunity must not only be a theoretical opportunity, but there must be a real chance in
practice that the Host State, through its courts, would address the issue in a way that

could lead to an effective resolution of the dispute”.***

On the basis of that approach to the question, the Abaclat Tribunal concluded that “[i]n
the light of the Emergency Law™>° and other relevant laws and decrees, which prohibited
any kind of payment of compensation to Claimants, the Tribunal finds that Argentina was
not in a position to adequately address the present dispute within the framework of its
domestic legal system. As such, Argentina’s interest in pursuing this local remedy does
not justify depriving Claimants of their right to resort to arbitration for the sole reason

that they decided not to previously submit their dispute to the Argentinean courts.”**

The reasoning of the Abaclat Tribunal is committed to an approach focusing on “the
context, as well as [...] the purpose and aim of Article 8.”**” While this wording evokes
elements of Art. 31 of the VCLT, the Tribunal’s decision was harshly criticized in the

Dissenting Opinion of Professor Abi-Saab for “tak[ing] the liberty of striking out a clear

333 Abaclat Decision, para. 581 as well as paras. 582 and 584.
34 Ibid., para. 582.

335 The Abaclat Tribunal hereby refers to Law No. 26.017, also referred to as ley Cerrojo (see ibid., para. 78). As to
the ambiguity of the majority decision in this regard (which also refers to the Public Emergency and Reform Law of
2002 as “Emergency Law”; ibid., para. 60) see C IV § 19, n. 12 and R IV 16, n. 62.

3¢ 4baclat Decision, para. 588.

337 Ibid., para. 579.
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conventional requirement, on the basis of its purely subjective judgment.”**® The present
Tribunal has chosen a different path for its own reasoning on the matter and has, in the
previous sub-section, laid out in detail how an interpretation strictly faithful to the
requirements of Art. 31 of VCLT, notably including Art. 31(3)(c) of the Vienna
Convention, leads to identify a futility exception in the pertinent /ex lata, i.e. Art. 8(2)
and (3) of the Argentina-Italy BIT.

The Tribunal cannot ignore, however, that on a more general level the “futility”
reasoning which governs the present Decision and the “fair opportunity” approach
endorsed by the Abaclat Tribunal are not mutually exclusive, but complement each other.
In fact, they seem to be based on different perspectives on the same reality of competing
interests. Whilst the “futility” reasoning rather looks at the problem from Claimants’ side,
the “fair opportunity” approach, by asking whether Respondent is given a fair opportunity
to address the dispute through its local courts, takes the latter’s perspective. Similarly,
whereas the emphasis of the “futility” approach is on the existence for Claimants of an
effective remedy, the “fair opportunity” approach draws on the idea of forfeiture of
Respondent’s right to preferential dealing with the case due to its inability or

unwillingness to provide effective legal means of redress to the investor(s).

In sum, the challenge is to strike a balance between these equally legitimate and
important interests under the circumstances of a concrete case. In view of Respondent’s
acts, notably the adoption of Law No. 26.017, it would seem to the Tribunal to impose an
undue burden on Claimants and not to be compatible with the Tribunal’s responsibility to
guarantee fair and effective arbitration proceedings to construe Art. 8 of the Argentina-
Italy BIT so as to require Claimants to have recourse to Argentine courts when being
placed in a situation such as the present one and sanction their not having done so by
dismissing the case. After all, it was acts clearly attributable to the Respondent, namely
arts. 3 and 6 of Law No. 26.017, which prevented both the executive and judicial
authorities of Argentina by legislative fiat of the Argentine Congress — laws enacted by

Congress being, according to Art. 13 of the Argentine Constitution, alongside the

3 Dissenting Opinion of Professor Abi-Saab in the Abaclat case, para. 30.
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Constitution itself, “the supreme law of the Nation” — from addressing, let alone
effectively settling, the claims of the Claimants within the domestic legal system of
Argentina. Accordingly, it cannot be concluded that the requirement of having recourse
to Respondent’s domestic courts, as set forth in Art. 8(2) and (3) of the Argentina-Italy

BIT, was violated by Claimants.

d) No need to rely on the most favoured nation clause of Art. 3(1) of
the BIT

In view of this result, it is not necessary for the Tribunal to enter into the question
whether the most favoured nation clause contained in Art. 3 para. 1 of the Argentina-Italy
BIT may have entitled Claimants to rely on the allegedly more favourable dispute

resolution clause contained in Art. VII(3) of the Argentina-US BIT.
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DISSENTING OPINION BY ARBITRATOR TORRES BERNARDEZ

630. Arbitrator Dr. Torres Bernardez will issue a Dissenting Opinion to the present Decision

on Jurisdiction and Admissibility. In agreement with Dr. Torres Bernardez, the text of the

Dissenting Opinion will be published subsequently.

DECISIONS TAKEN BY THE TRIBUNAL

631. In view of the above reasoning and subject to the mandate given to it by the Parties to

restrict its decision at this stage of the proceedings to “preliminary objections of a general

character only”**°, the Tribunal

Decides that the present case falls within the jurisdiction of the Centre and

that the Tribunal has competence to decide the present case;
Decides that the Claimants’ claims are admissible;

Therefore dismisses all Respondent’s objections as regards jurisdiction and
admissibility;
Takes note of the discontinuance of proceedings as of 8 February 2103 in

regard to the 29 Claimants listed in para. 343 above;

Orders the afore-mentioned Claimants and the Respondent to bear the
arbitration costs and their own costs as set out in paras. 348-352 above and in

a separate Procedural Order;

Reserves the decision on the costs not decided upon in the present Decision

and in the separate Procedural Order to the merits phase of the proceedings;

Decides to rename the present proceedings “Ambiente Ufficio S.p.A. and

others v. Argentine Republic”.

¥ See supra para. 5.
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