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Query Reports Utilities Help Log Out
CLOSED
U.S. District Court

Eastern District of New York (Central Islip)
CIVIL DOCKET FOR CASE #: 2:12-cv-03445-LDW

Weinstein, et al v. The Islamic Republic, et al Date Filed: 07/12/2012
Assigned to: Judge Leonard D. Wexler Date Terminated: 12/20/2012
Demand: $0 Jury Demand: None

Nature of Suit: 890 Other Statutory Actions
Jurisdiction: Federal Question

Receiver
Esq. Frederick M. Ausili represented by Fredrick M. Ausili
95 Northwood Boulevard
Central Islip, NY 11722
631-871-8373
ATTORNEY TO BE NOTICED
Plaintiff
Susan Weinstein represented by Jeffrey A. Miller
individually as Co-Administrator of the Westerman Ball Ederer Miller & Sharfstein,
Estate of Ira William Weinstein, and as LLP
natural guardian of plaintiff David 1201 RXR Plaza
Weinstein Uniondale, NY 11556
516-622-9200
Fax: 516-622-9212
Email: jmiller@westermanllp.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Plaintiff
Jeffrey A. Miller represented by Jeffrey A. Miller
as Co-Administrator of the Estate of Ira (See above for address)
William Weinstein, Joseph Weinstein, LEAD ATTORNEY
Jennifer Weinstein, Hazi & David Weinstein ATTORNEY TO BE NOTICED
Plaintiff
Bank of New York represented by Daniel Z. Mollin
Jenner & Block LLP
919 Third Avenue
New York, NY 10022
(212) 858-1000
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Plaintiff
Jennifer Weinstein Hazi represented by Robert Joseph Tolchin
The Berkman Law Office, LLC
https://ecf.nyed.uscourts.gov/cgi-bin/DktRpt.pl?14412551757935-L_1_0-1 118
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V.
Defendant

Islamic Republic of Iran

Defendant

The Iranian Ministry of Information and
Security

Defendant

Ayatollah Ali Hoseini Khamenei

Defendant
Ali Akbar Hashemi-Rafsanjani

Defendant
Ali Fallahian-Khuzestani

V.
Respondent

Bank Melli Iran New York
Representative Office
Bank Melli Iran,New York Representative

Office

https://ecf.nyed.uscourts.gov/cgi-bin/DktRpt.pl?14412551757935-L_1_0-1

111 Livingston Street

Ste. 1928

Brooklyn, NY 11201
718-855-3627

Email: rtolchin@berkmanlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

represented by John N. Romans

The Law Office of John N. Romans
100 Mamaroneck Avenue
Mamaroneck, NY 10543
914-315-1896

Fax: 914-698-6984

Email: johnromanslaw(@optonline.net
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

John D. Winter

Patterson, Belknap, Webb & Tyler LLP
1133 Avenue of the Americas

New York, NY 10036

(212) 336-2000

Fax: (212) 336-2222

Email: jwinter@pbwt.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Thomas Corcoran
Berliner, Corcoran and Rowe
1101 17th Street NW
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Respondent

Bank Saderat Iran
Bank Saderat Iran, New York Representative

Office
Respondent

Bank Sepah Iran
Bank Sepah Iran, New York Representative

Office

V.
Creditor
Estate of Michael Heiser

https://ecf.nyed.uscourts.gov/cgi-bin/DktRpt.pl?14412551757935-L_1_0-1

Suite 1100

Washington, DC 20036
(202)293-5555

Fax: (202)293-9035

Email: tgc@bcr-dc.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Laina Lopez

Berliner, Corcoran and Rowe
1101 17th Street NW

Suite 1100

Washington, DC 20036
(202)293-5555

Fax: (202)293-9035

Email: Icl@bcr-dc.com

PRO HAC VICE

ATTORNEY TO BE NOTICED

Thomas C. Viles

Arshack, Hajek & Lehrman PLLC
1790 Broadway, Suite 710

New York, NY 10019
212-582-6500

Fax: 212-459-0568

Email: teviles1@gmail.com
TERMINATED: 11/30/2009

represented by Barbara L. Seniawski

DLA Piper LLP (US)

1251 Ave Of The Americas
New York, NY 10020
212-335-4934

Fax: 212-335-4501
ATTORNEY TO BE NOTICED

David B. Misler
DLA Piper LLP (US)
The Marbury Building
6225 Smith Avenue

3/18
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Creditor

Estate of Millard D. Campbell

Interested Party

Eastern District of New York - LIVE Database 1.5 (Revision 1.5.2)

Baltimore, MD 21209
410-580-4047

Fax: 410-580-3047

PRO HAC VICE

ATTORNEY TO BE NOTICED

James P. Duffy , IV

DLA Piper US LLP

1251 Avenue Of The Americas
New York, NY 10020
212-335-4500

Fax: 212-884-8588
ATTORNEY TO BE NOTICED

Richard M. Kremen

DLA Piper LLP (US)

The Marbury Building

6225 Smith Avenue

Baltimore, MD 21209

410-580-4191

Fax: 410-580-3191

Email: richard kremen@dlapiper.com
ATTORNEY TO BE NOTICED

represented by Barbara L. Seniawski
(See above for address)
ATTORNEY TO BE NOTICED

David B. Misler

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

James P. Duffy , IV
(See above for address)
ATTORNEY TO BE NOTICED

Richard M. Kremen
(See above for address)
ATTORNEY TO BE NOTICED

United States of America

Date Filed # | Docket Text

10/08/2002 1 | Registration of FOREIGN JUDGMENT; FILING FEE $ 30.00 RECEIPT # 7503. Entry
of judgment in the amount of $ 183,248,164.00 in favor of Plaintiffs and against
defendants. (Duong, Susan) Modified on 10/09/2002 (Entered: 10/09/2002)

10/09/2002 Statistical Case Closing (Duong, Susan) (Entered: 10/09/2002)

12/24/2002 4 | ORDER TO SHOW CAUSE: Show Cause Hearing set for 11:30 1/3/03, as to rights to

https://ecf.nyed.uscourts.gov/cgi-bin/DktRpt.pl?14412551757935-L_1_0-1
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position on the 98 MOTION to Intervene. (Romans, John) Modified text on 11/22/2010
(Glueckert, Lisa). (Entered: 11/16/2010)

11/22/2010 Motions terminated, docketed incorrectly: 107 MOTION to Intervene filed by Bank Melli
Iran New York Representative Office. Docket entry is a letter regarding the 98 Motion to
Intervene. (Glueckert, Lisa) (Entered: 11/22/2010)

ORDER: IT IS HEREBY ORDERED that Mr. Ausili is empowered to execute a deed
conveying the property located at 135 Puritan Avenue, Forest Hills, New York, to execute
any other documents, and to take any other steps necessary, to effectuate the sale of that

property, and to receive the proceeds of the sale of that property. Ordered by Senior Judge
Leonard D. Wexler on 11/22/2010. (Glueckert, Lisa) (Entered: 11/29/2010)

11/22/2010

—_
o0

12/21/2010 109 | MOTION to Stay by Bank Melli Iran New York Representative Office. (Romans, John)
(Entered: 12/21/2010)
01/03/2011 ORDER granting 109 Motion to Stay the matter pending disposition of Bank Melli's

certiorari petition and any Supreme Court review. Accordingly, the Court denies the 98
Motion to Intervene without prejudice and stays any determination regarding disposition
of the net proceeds of the sale of the Property. The matter is administratively closed
pending completion of Supreme Court proceedings and may be reopened thereafter upon
request. Ordered by Senior Judge Leonard D. Wexler on 1/3/2011. (Ausili, Peter)
(Entered: 01/03/2011)

01/03/2011 ORDER denying 98 Motion to Intervene. See order entry dated 1/3/2011 for further
details. Ordered by Senior Judge Leonard D. Wexler on 1/3/2011. (Glueckert, Lisa)
(Entered: 01/04/2011)

STATUS REPORT by Frederick M. Ausili. (Glueckert, Lisa) (Entered: 03/30/2011)

03/20/2011

—
()

10/04/2011 ORDER. This matter has been stayed and closed pending completion of appellate
proceedings. Given the appointment of the receiver, my law clerk Peter Ausili will not
participate in proceedings in this matter. Instead, my law clerk Anne Shields is assigned
to this matter. So Ordered by Senior Judge Leonard D. Wexler on 10/4/2011. (Shields,
Anne) (Entered: 10/04/2011)

11/10/2011 11 | Letter MOTION for Attorney Fees ; for a five percent (5%) fee request by the appointed
Receiver by Frederick M. Ausili. (Fagan, Linda) (Entered: 11/16/2011)

11/10/2011 ORDER granting 111 Motion for Attorney Fees. Upon the Court's review and the parties'

consent, the fee request is hereby approved and is So Ordered. ( Ordered by Senior Judge
Leonard D. Wexler on 11/10/2011.) (Fagan, Linda) (Entered: 11/16/2011)

07/06/2012

—_—
—
o

MOTION to Reopen Case and remove stay, now that Supreme Court has denied the
defendant's cert. petition and all appeals are exhausted, MOTION for Release of Funds
presently held in escrow by court appointed receiver from sale of subject property by
Jennifer Weinstein Hazi. (Tolchin, Robert) (Entered: 07/06/2012)

RESPONSE to Motion re 112 MOTION to Reopen Case and remove stay, now that
Supreme Court has denied the defendant's cert. petition and all appeals are exhausted
MOTION for Release of Funds presently held in escrow by court appointed receiver from
sale of subject property filed by Estate of Michael Heiser. (Seniawski, Barbara) (Entered:
07/10/2012)

NOTICE of Appearance by David B. Misler on behalf of Estate of Michael Heiser, Estate
of Millard D. Campbell (aty to be noticed) (Misler, David) (Entered: 07/12/2012)

07/10/2012

—
—
)

07/12/2012

—
—
I~

07/12/2012 NOTICE; case 02mc237 (LDW) has been converted into a civil action. The civil case
number is 12cv3445 (LDW). All further entries are to be made on 12c¢v3445. (McMahon,

https://ecf.nyed.uscourts.gov/cgi-bin/DktRpt.pl?14412551757935-L_1_0-1 15/18
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Carol) (Entered: 07/12/2012)

07/12/2012 ORDER granting 112 Motion to Reopen Case; denying 112 Motion for Release of Funds.
The motion to reopen the case is granted. The motion for the release of funds is denied at
this time without prejudice to renewal upon this court's decision as to the previously
briefed motion to intervene. As to that motion, the proposed intervenor is directed to
provide this court with a courtesy copy of the fully briefed motion within one week of the
date of this order. So Ordered by Judge Leonard D. Wexler on 7/12/2012. (Shields, Anne)
(Entered: 07/12/2012)

07/13/2012 ORDER re Order on Motion to Reopen Case, Order on Motion for Release of Funds,,,,
The Renewed Motion to Intervene shall be briefed pursuant to the following schedule:
the inital motion papers shall be served by July 30, 2012, the opposition shall be served
by August 13, 2012, and the reply papers shall be served by August 20, 2012. All papers
shall be filed on August 20, 2012. So Ordered by Judge Leonard D. Wexler on 7/13/2012.
(Sweeney, Helen) (Entered: 07/13/2012)

08/01/2012 Case Ineligible for Arbitration (Bollbach, Jean) (Entered: 08/01/2012)
08/10/2012

—
—
N

Letter requesting modification of briefing schedule and leave to file a cross-motion by
Jennifer Weinstein Hazi (Tolchin, Robert) (Entered: 08/10/2012)

08/13/2012 116 | ORDER re 115 Letter filed by Jennifer Weinstein Hazi. Request granted. Parties are to
agree on briefing schedule for cross motion and submit dates to Court in one (1) week. So
Ordered. ( Ordered by Judge Leonard D. Wexler on 8/13/2012.) (Fagan, Linda) (Entered:
08/13/2012)

08/17/2012 117 | Letter advising court of briefing schedule agreed upon by the parties by Jennifer

Weinstein Hazi (Tolchin, Robert) (Entered: 08/17/2012)

08/21/2012 ORDER re 117 Letter filed by Jennifer Weinstein Hazi, 116 Order. The briefing schedule
submitted by counsel is hereby approved. All papers shall be filed on the respective reply
dates for each motion, with courtesy copies to be provided to the Court by the movant. So
Ordered by Judge Leonard D. Wexler on 8/21/2012. (Sweeney, Helen) (Entered:
08/21/2012)

08/26/2012

—
—
[o¢}

Letter on consent requesting modification of briefing schedule by Jennifer Weinstein Hazi
(Tolchin, Robert) (Entered: 08/26/2012)

08/27/2012 ORDER re 118 Letter filed by Jennifer Weinstein Hazi. The modification to the briefing
schedule, as submitted with the consent of the parties, is hereby approved. All papers

shall be filed on the respective reply dates for the motions. So Ordered by Judge Leonard
D. Wexler on 8/27/2012. (Sweeney, Helen) (Entered: 08/27/2012)

09/23/2012 119 | Letter requesting modification of briefing schedule such that reply on cross motion will
be due 10-5-12 by Jennifer Weinstein Hazi (Tolchin, Robert) (Entered: 09/23/2012)
09/24/2012 120 | Letter to Judge Wexler by Estate of Michael Heiser, Estate of Millard D. Campbell

(Misler, David) (Entered: 09/24/2012)

09/25/2012 ORDER re 119 Letter filed by Jennifer Weinstein Hazi, 120 Letter filed by Estate of
Michael Heiser, Estate of Millard D. Campbell. Plaintiffs' request for an extension of time
until 10/5/12 to serve reply papers is granted. All papers shall be filed on the reply date.
So Ordered by Judge Leonard D. Wexler on 9/25/2012. (Sweeney, Helen) (Entered:
09/25/2012)

10/04/2012 121 | MOTION to Intervene (Renewed) by Estate of Michael Heiser, Estate of Millard D.
Campbell. (Attachments: # 1 Certificate of Service) (Seniawski, Barbara) (Entered:
10/04/2012)
https://ecf.nyed.uscourts.gov/cgi-bin/DktRpt.pl?14412551757935-L_1_0-1 16/18
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10/04/2012 MEMORANDUM in Support re 121 MOTION to Intervene (Renewed) filed by Estate of
Michael Heiser, Estate of Millard D. Campbell. (Attachments: # 1 Exhibit A, # 2
Certificate of Service) (Seniawski, Barbara) (Entered: 10/04/2012)

AFFIDAVIT/DECLARATION in Support re 121 MOTION to Intervene (Renewed) filed
by Estate of Michael Heiser, Estate of Millard D. Campbell. (Attachments: # 1 Exhibit 1,
# 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6, # 7 Certificate of
Service) (Seniawski, Barbara) (Entered: 10/04/2012)

10/04/2012 124 | MOTION to Enforce Judgment DECLARING that the proposed intervenors have no
enforceable interest in the proceeds of the sale of 135 Puritan Avenue, Forest Hills, New
York, presently being held in escrow by the court appointed receiver herein, Fred Ausili,
Esq. by Jennifer Weinstein Hazi. (Tolchin, Robert) (Entered: 10/04/2012)

10/04/2012 125 | MEMORANDUM in Opposition re 121 MOTION to Intervene (Renewed) ,
MEMORANDUM in Support re 124 MOTION to Enforce Judgment DECLARING that
the proposed intervenors have no enforceable interest in the proceeds of the sale of 135
Puritan Avenue, Forest Hills, New York, presently being held in escrow by the court
appointed receiver herein, Fred A Ausili filed by Jennifer Weinstein Hazi. (Attachments: #
1 Exhibit A, Weinstein Judgment as docketed with the Queens County Clerk on December
3, 2002, # 2 Exhibit B, Heiser Motion for lis pendens) (Tolchin, Robert) (Entered.:
10/04/2012)

REPLY in Support re 121 MOTION to Intervene (Renewed) , RESPONSE in Opposition
re 124 MOTION to Enforce Judgment DECLARING that the proposed intervenors have
no enforceable interest in the proceeds of the sale of 135 Puritan Avenue, Forest Hills,
New York, presently being held in escrow by the court appointed receiver herein, Fred A
filed by Estate of Michael Heiser, Estate of Millard D. Campbell. (Attachments: # 1
Certificate of Service) (Seniawski, Barbara) (Entered: 10/04/2012)

AFFIDAVIT/DECLARATION in Support re 121 MOTION to Intervene (Renewed) ,
AFFIDAVIT/DECLARATION in Opposition re 124 MOTION to Enforce Judgment
DECLARING that the proposed intervenors have no enforceable interest in the proceeds
of the sale of 135 Puritan Avenue, Forest Hills, New York, presently being held in escrow
by the court appointed receiver herein, Fred A filed by Estate of Michael Heiser, Estate of
Millard D. Campbell. (Attachments: # I Exhibit 1, # 2 Certificate of Service) (Seniawski,
Barbara) (Entered: 10/04/2012)

REPLY in Support re 124 MOTION to Enforce Judgment DECLARING that the
proposed intervenors have no enforceable interest in the proceeds of the sale of 135
Puritan Avenue, Forest Hills, New York, presently being held in escrow by the court

appointed receiver herein, Fred A Ausilli filed by Jennifer Weinstein Hazi. (Tolchin,
Robert) (Entered: 10/04/2012)

STIPULATION AND [PROPOSED] ORDER by Estate of Michael Heiser, Jennifer
Weinstein Hazi, Susan Weinstein (Birnbaum, Timothy) (Entered: 12/19/2012)

—
[\

10/04/2012

—
N
8]

10/04/2012

—
[\
N

10/04/2012

—
N
~

10/04/2012

—_
[\
[o¢}

12/19/2012

—_
[\
\O

12/20/2012

—
o8]
e

ORDER granting 121 Motion to Intervene; finding as moot 124 Motion to Enforce
Judgment. It is hereby Ordered, Adjudged and Decreed That: The motion to intervene is
granted. Within 5 days of the date of the entry of this Stipulation and Order, the Receiver
shall distribute the proceeds to the parties as follows: A. $333,776.67 to the Helsers, c/o
Richard M. Kremen, Esq. 6225 Smith Ave, Baltimore MD, 21209 via wire transfer to
DLA Piper LLP (US)'s Escrow account; and B. $1,021,736.36 to the Weinsteins c.o
Robert Tolchin, Esq. The Berkman Law Office, LLC, 111 Livingston St. Suite 1928
Brooklyn, NY 11201, via wire transfer to that firm's escrow account or check payable to
"The Berkman Law Office, LLC as attorneys." C. Any residual funds remaining in the
Blocked Accout after making distributions (A) and (B) listed above shall be distributed

https://ecf.nyed.uscourts.gov/cgi-bin/DktRpt.pl?14412551757935-L_1_0-1 17/18
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by the Receiver 38% to the Heisers, and 62% to the Weinsteins, via wire transfer or check
in the same manner as indicated in (A)and (B) above. All other outstanding motions shall
be denied as moot. So Ordered.. Ordered by Judge Leonard D. Wexler on 12/20/2012.
(Padilla, Kristin) (Entered: 12/20/2012)

03/03/2015 1

—

Letter requesting that Court so-order confidentiality stipulation with respect to judgment
enforcement discovery by Jennifer Weinstein Hazi, Jeffrey A. Miller, Susan Weinstein,
STIPULATION by Jennifer Weinstein Hazi, Jeffrey A. Miller, Susan Weinstein
(Attachments: # 1 Exhibit Stipulation to be so-ordered) (Tolchin, Robert) (Entered:
03/03/2015)

03/09/2015 ORDER re 131 Letter, Stipulation, filed by Jeffrey A. Miller, Jennifer Weinstein Hazi,
Susan Weinstein. Counsel are directed to appear for a conference on March 18, 2015 at
10:30am in Courtroom 940. So Ordered by Judge Leonard D. Wexler on 3/9/2015.
(Sweeney, Helen) (Entered: 03/09/2015)

03/17/2015 13

[\

Letter by Jennifer Weinstein Hazi, Jeffrey A. Miller, Susan Weinstein (Attachments: # 1
Exhibit A - Email from CCB's counsel) (Tolchin, Robert) (Entered: 03/17/2015)

https://ecf.nyed.uscourts.gov/cgi-bin/DktRpt.pl?14412551757935-L_1_0-1 18/18
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Case 3:11-cv-05807-CRB Document 210 Filed 04/24/20 Page 1 of 3

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
)
MICHAEL BENNETT, et al., )
)
Plaintiffs, ) No. 11-CV-5807-CRB-RMI
v g PROPOSER] ORDER
' ) GRANTING MOTION TO
LIFT STAY AND FOR
ISLAMIC REPUBLIC OF IRAN, et al., ; WITHDRAWAL
Defendants. )
)

VISA INC. and FRANKLIN RESOURCES, INC.,
Third-Party Plaintiffs,
V.
BANK MELLI,
Third-Party Defendants,
and
ESTATE OF MEIR KAHANE, et al.,

Third-Party Defendants and
Counter-Claimants.

N N N N N N N N N N N N N N N N N N
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Case 3:11-cv-05807-CRB Document 210 Filed 04/24/20 Page 2 of 3

Before the Court is a motion to lift stay and for withdrawal filed by Plaintiffs Michael
Bennett, et al., Third-Party Defendants and Counter-Claimants Carlos Acosta, ef al., Third-Party
Defendants and Counter-Claimants Steven Greenbaum, et al., Third-Party Defendants and
Counter-Claimants The Estate of Michael Heiser, et al., Third-Party Plaintiff Visa Inc., and Third-
Party Plaintiff Franklin Resources, Inc. Upon consideration of the motion, it is hereby:

ORDERED that the motion is GRANTED.

IT IS FURTHER ORDERED that the stays entered on December 3, 2018 (Dkt. No. 192),
and December 19, 2018 (Dkt. No. 196), are LIFTED.

IT IS FURTHER ORDERED that Baker & McKenzie LLP, counsel for Visa Inc. and
Franklin Resources, Inc., are hereby authorized to withdraw $324,130.60 from the Court’s
Registry, to be paid from the $17,648,962.76 wired to the Court’s Registry on or about May 8,
2012 (Dkt. No. 89).

IT IS FURTHER ORDERED that Baker & McKenzie LLP shall post notice on the docket
in this action within three business days after it receives the $324,130.60 from the Court’s Registry
referenced above.

IT IS FURTHER ORDERED that Stroock & Stroock & Lavan LLP, counsel for Carlos
Acosta, et al., and Steven Greenbaum, ef al., are hereby authorized on behalf of Carlos Acosta, et
al., Steven Greenbaum, et al., Michael Bennett, et al., and The Estate of Michael Heiser, et al., to
withdraw the balance of the $17,648,962.76 wired to the Court’s Registry on or about May 8§, 2012
(Dkt. No. 89), including interest and return on investment, after Baker & McKenzie LLP posts the
notice referenced above.

IT IS FURTHER ORDERED that, within three business days after Stroock & Stroock &
Lavan LLP receives the balance of the $17,648,962.76 referenced in the immediately preceding

paragraph, Stroock & Stroock & Lavan LLP shall transfer portions of those funds to Bond &
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Federal Register/Vol. 72, No. 213/Monday, November 5, 2007 / Notices

391.41(b)(10). His ophthalmologist
examined him in 2007 and certified that
he has stable nonproliferative diabetic
retinopathy. He holds a Class A CDL
from New York.

James G. Wilkerson

Mr. Wilkerson, 40, has had ITDM
since 2004. His endocrinologist
examined him in 2007 and certified that
he has had no hypoglycemic reactions
resulting in loss of consciousness,
requiring the assistance of another
person, or resulting in impaired
cognitive function that occurred without
warning in the past 5 years; understands
diabetes management and monitoring;
and has stable control of his diabetes
using insulin, and is able to drive a
CMV safely. Mr. Wilkerson meets the
requirements of the vision standard at
49 CFR 391.41(b)(10). His
ophthalmologist examined him in 2007
and certified that he does not have
diabetic retinopathy. He holds a Class A
CDL from Pennsylvania.

Randy L. Wyant

Mr. Wyant, 47, has had ITDM since
1969. His endocrinologist examined him
in 2007 and certified that he has had no
hypoglycemic reactions resulting in loss
of consciousness, requiring the
assistance of another person, or
resulting in impaired cognitive function
that occurred without warning in the
past 5 years; understands diabetes
management and monitoring; and has
stable control of his diabetes using
insulin, and is able to drive a CMV
safely. Mr. Wyant meets the
requirements of the vision standard at
49 CFR 391.41(b)(10). His
ophthalmologist examined him in 2007
and certified that he has stable
proliferative and nonproliferative
diabetic retinopathy. He holds a Class A
CDL from Ohio.

Request for Comments

In accordance with 49 U.S.C. 31136(e)
and 31315, FMCSA requests public
comment from all interested persons on
the exemption petitions described in
this notice. We will consider all
comments received before the close of
business on the closing date indicated
earlier in the dates section of the Notice.

FMCSA notes that Section 4129 of the
Safe, Accountable, Flexible and
Efficient Transportation Equity Act: A
Legacy for Users (SAFETEA-LU)
requires the Secretary to revise its
diabetes exemption program established
on September 3, 2003 (68 FR 52441).1

1Section 4129(a) refers to the 2003 Notice as a
“final rule.” However, the 2003 Notice did not issue
a “final rule” but did establish the procedures and

The revision must provide for
individual assessment of drivers with
diabetes mellitus, and be consistent
with the criteria described in section
4018 of the Transportation Equity Act
for the 21st Century (49 U.S.C. 31305).

Section 4129 requires: (1) The
elimination of the requirement for three
years of experience operating CMVs
while being treated with insulin; and (2)
the establishment of a specified
minimum period of insulin use to
demonstrate stable control of diabetes
before being allowed to operate a CMV.

In response to section 4129, FMCSA
made immediate revisions to the
diabetes exemption program established
by the September 3, 2003 Notice.
FMCSA discontinued use of the 3-year
driving experience and fulfilled the
requirements of section 4129 while
continuing to ensure that operation of
CMVs by drivers with ITDM will
achieve the requisite level of safety
required of all exemptions granted
under 49 U.S.C. 31136(e).

Section 4129(d) also directed FMCSA
to ensure that drivers of CMVs with
ITDM are not held to a higher standard
than other drivers, with the exception of
limited operating, monitoring and
medical requirements that are deemed
medically necessary. FMCSA concluded
that all of the operating, monitoring and
medical requirements set out in the
September 3, 2003 Notice, except as
modified, were in compliance with
section 4129(d). Therefore, all of the
requirements set out in the September 3,
2003 Notice, except as modified by the
Notice in the Federal Register on
November 8, 2005 (70 FR 67777),
remain in effect.

Dated: October 26, 2007.
Larry W. Minor,

Associate Administrator for Policy and
Program Development.

[FR Doc. E7-21640 Filed 11-2-07; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control

Additional Designation of Entities
Pursuant to Executive Order 13382

AGENCY: Office of Foreign Assets
Control, Treasury.
ACTION: Notice.

SUMMARY: The Treasury Department’s
Office of Foreign Assets Control
(“OFAC”) is publishing the names of 17
newly-designated entities and eight

standards for issuing exemptions for drivers with
ITDM.

newly-designated individuals whose
property and interests in property are
blocked pursuant to Executive Order
13382 of June 28, 2005, “Blocking
Property of Weapons of Mass
Destruction Proliferators and Their
Supporters.”

DATES: The designation by the Director
of OFAC of the 17 entities and eight
individuals identified in this notice
pursuant to Executive Order 13382 is
effective on October 25, 2007.

FOR FURTHER INFORMATION CONTACT:
Assistant Director, Compliance
Outreach & Implementation, Office of
Foreign Assets Control, Department of
the Treasury, Washington, DC 20220,
tel.: 202/622-2490.

SUPPLEMENTARY INFORMATION:

Electronic and Facsimile Availability

This document and additional
information concerning OFAC are
available from OFAC’s Web site
(http://www.treas.gov/ofac) or via
facsimile through a 24-hour fax-on
demand service, tel.: (202) 622—-0077.

Background

On June 28, 2005, the President,
invoking the authority, inter alia, of the
International Emergency Economic
Powers Act (50 U.S.C. 1701—1706)
(“IEEPA”), issued Executive Order
13382 (70 FR 38567, July 1, 2005) (the
“Order”), effective at 12:01 a.m. eastern
daylight time on June 29, 2005. In the
Order, the President took additional
steps with respect to the national
emergency described and declared in
Executive Order 12938 of November 14,
1994, regarding the proliferation of
weapons of mass destruction and the
means of delivering them.

Section 1 of the Order blocks, with
certain exceptions, all property and
interests in property that are in the
United States, or that hereafter come
within the United States or that are or
hereafter come within the possession or
control of United States persons, of: (1)
The persons listed in an Annex to the
Order; (2) any foreign person
determined by the Secretary of State, in
consultation with the Secretary of the
Treasury, the Attorney General, and
other relevant agencies, to have
engaged, or attempted to engage, in
activities or transactions that have
materially contributed to, or pose a risk
of materially contributing to, the
proliferation of weapons of mass
destruction or their means of delivery
(including missiles capable of delivering
such weapons), including any efforts to
manufacture, acquire, possess, develop,
transport, transfer or use such items, by
any person or foreign country of
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proliferation concern; (3) any person
determined by the Secretary of the
Treasury, in consultation with the
Secretary of State, the Attorney General,
and other relevant agencies, to have
provided, or attempted to provide,
financial, material, technological or
other support for, or goods or services
in support of, any activity or transaction
described in clause (2) above or any
person whose property and interests in
property are blocked pursuant to the
Order; and (4) any person determined
by the Secretary of the Treasury, in
consultation with the Secretary of State,
the Attorney General, and other relevant
agencies, to be owned or controlled by,
or acting or purporting to act for or on
behalf of, directly or indirectly, any
person whose property and interests in
property are blocked pursuant to the
Order.

On October 25, 2007, the Director of
OFAC, in consultation with the
Departments of State, Justice, and other
relevant agencies, designated 17 entities
and eight individuals whose property
and interests in property are blocked
pursuant to Executive Order 13382.

The list of additional designees
follows:

Entities:

1. BANK MELLI, Ferdowsi Avenue,
P.O. Box 11365—171, Tehran, Iran; all
offices worldwide [NPWMD)]

2. BANK KARGOSHAEE (a.k.a.
Kargosa’i Bank), 587 Mohammadiye
Square, Mowlavi St., Tehran 11986, Iran
[NPWMD]

3. BANK MELLI IRAN ZAO, Number
9/1, Ulitsa Mashkova, Moscow 103064,
Russia [NPWMD]

4. MELLI BANK PLC, 1 London Wall,
London EC2Y 5EA, United Kingdom
[NPWMD]

5. ARIAN BANK (a.k.a. Aryan Bank),
House 2, Street Number 13, Wazir Akbar
Khan, Kabul, Afghanistan [NPWMD]

6. BANK MELLAT, 327 Taleghani
Avenue, Tehran 15817, Iran; P.O. Box
11365-5964, Tehran 15817, Iran; all
offices worldwide [NPWMD)]

7. MELLAT BANK SB CJSC (a.k.a.
Mellat Bank DB AOZT), P.O. Box 24,
Yerevan 0010, Armenia [NPWMD]

8. PERSIA INTERNATIONAL BANK
PLC, #6 Lothbury, London EC2R 7HH,
United Kingdom [NPWMD)]

9. KHATAM OL ANBIA
GHARARGAH SAZANDEGI NOOH
(a.k.a. GHORB KHATAM,; a.k.a.
KHATAM AL-ANBYA; a.k.a. KHATAM
OL AMBIA), No. 221, Phase 4, North
Falamak-Zarafshan Intersection,
Shahrak-E-Ghods, Tehran 14678, Iran
[NPWMD]

10. ORIENTAL OIL KISH, Second
Floor, 96/98 East Atefi St., Africa Blvd.,
Tehran, Iran; Dubai, United Arab
Emirates [NPWMD]

11. GHORB KARBALA (a.k.a
Gharargah Karbala; a.k.a. Gharargah
Sazandegi Karbala-Moasseseh Taha),
No. 2 Firouzeh Alley, Shahid Hadjipour
St., Resalat Highway, Tehran, Iran
[NPWMD]

12. SEPASAD ENGINEERING
COMPANY, No. 4 Corner of Shad St.,
Mollasadra Ave., Vanak Square, Tehran,
Iran [NPWMD]

13. GHORB NOOH, P.O. Box 16765—
3476, Tehran, Iran [NPWMD)]

14. OMRAN SAHEL, Tehran, Iran
[NPWMD]

15. SAHEL CONSULTANT
ENGINEERS, P.O. Box 16765-34,
Tehran, Iran; No. 57, Eftekhar St.,
Larestan St., Motahhari Ave., Tehran,
Iran [NPWMD]

16. HARA COMPANY (a.k.a HARA
INSTITUTE), Tehran, Iran [NPWMD]

17. GHARARGAHE SAZANDEGI
GHAEM (a.k.a. GHARARGAH GHAEM),

No. 25, Valiasr St., Azadi Sq., Tehran,
Iran [NPWMD]

Individuals:

1. BAHMANYAR, Bahmanyar
Morteza; DOB 31 Dec 1952; POB
Tehran, Iran; Passport 10005159 (Iran);
alt Passport 10005159 (Iran) (individual)
[NPWMD]

2. DASTJERDI, Ahmad Vahid (a.k.a.
VAHID, Ahmed Dastjerdi); DOB 15 Jan
1954; Diplomatic Passport A0002987
(Iran) (individual) [NPWMD]

3. ESMAELI, REZA-GHOLI; DOB 3
Apr 1961; POB Tehran, Iran; Passport
A0002302 (Iran) (individual) [NPWMD]

4. AHMADIAN, ALI AKBAR (a.k.a.
AHMADIYAN, Ali Akbar); DOB circa
1961; POB Kerman, Iran; citizen Iran;
nationality Iran (individual) [NPWMD]

5. HEJAZI, MOHAMMAD; DOB circa
1959; citizen Iran; nationality Iran
(individual) [NPWMD]

6. REZAIE, MORTEZA (a.k.a. REZAI,
Morteza); DOB circa 1956; citizen Iran;
nationality Iran (individual) [NPWMD]

7. SALIMI, HOSEIN (a.k.a. SALAMI,
Hoseyn; a.k.a SALAMI, Hossein; a.k.a
SALAMI, Hussayn); citizen Iran;
nationality Iran; Passport D08531177
(Iran) (individual) [NPWMD]

8. SOLEIMANI, QASEM (a.k.a.
SALIMANI, Qasem; a.k.a SOLAIMANI,
Qasem; a.k.a SOLEMANI, Qasem; a.k.a
SOLEYMANI Ghasem; a.k.a
SOLEYMANI, Qasem; a.k.a.
SULAIMANI, Qasem; a.k.a.
SULAYMAN, Qasmi; a.k.a. SULEMANI,
Qasem); DOB 11 Mar 1957; POB Qom,
Iran; citizen Iran; nationality Iran;
Diplomatic Passport 008827 (Iran)
issued 1999 (individual) [NPWMD]

Dated: October 25, 2007.

Adam Szubin,

Director, Office of Foreign Assets Control.
[FR Doc. E7—21725 Filed 11-2-07; 8:45 am]|
BILLING CODE 4811-45-P
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DLA PiPER LLP (US)

SAN FRANCISCO

Case 3:11-cv-05807-CRB Document 106 Filed 06/26/12 Page 1 of 4

FRANK PEPLER (SBN 100070)
DLA PIPER LLP(US)

555 Mission Street, Suite 2400
San Francisco, CA 94105-2933
Tel: 415.836.2500

Fax: 415.836.2501

and

DALE K. CATHELL (Admitted Pro Hac Vice)
DAVID B. MISLER (Admitted Pro Hac Vice)
DLA PIPER LLP (US)

6225 Smith Avenue

Baltimore, MD 21209

Tel: 410.580.3000

Fax: 410.580.3001

Attorneys for the Estate of Michael Heiser, ef al.

UNITED STATES

DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MICHAEL BENNETT, et al.,
Plaintiffs,
V.
ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.

VISA, INC. and FRANKLIN
RESOURCES, INC,,

Third-Party Plaintiffs,
V.
BANK MELLI, et al.,

Third-Party Defendants.

EAST\48855259.2

-1-

CV NO. 11-cv-5807 (CRB)

ESTATE OF MICHAEL HEISER, ET AL.’S
RESPONSE IN OPPOSITION TO BANK
MELLI’S MOTION FOR STAY OF
DISTRIBUTION

(Honorable Charles R. Breyer)

NOTICE OF JOINDER THIRD-PARTY DEFS THE ESTATE OF MICHAEL HEISER TO THE

GREENBAUM AND ACOSTA JUDGMENT CREDITORS’ MEMORANDUM OF LAW IN OPPOSITION
TO BANK MELLI’S MOTION FOR STAY OF DISTRIBUTION
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DLA PiPER LLP (US)

SAN FRANCISCO

Case 3:11-cv-05807-CRB Document 106 Filed 06/26/12 Page 2 of 4

The Estate of Michael Heiser, ef al. (collectively, the “Heisers”), by and through their
undersigned counsel, hereby respond in Opposition to Bank Melli’s Motion for Stay of
Distribution, and in connection therewith state as follows:

Background

1. The Heisers hold an unsatisfied judgment under 28 U.S.C. §§ 1605(a)(7)
and 1605A against Iran in the total amount of $591,089,966.00, plus post-judgment interest at the
legal rate. The judgment is comprised of two parts: (1) a judgment dated December 22, 2006 in
the amount of $254,431,903.00 and (2) a supplemental judgment dated September 30, 2009, in
the amount of $336,658,063.00.

2. On June 11, 2012, the Heisers, the Greenbaum and Acosta Judgment Creditors, the
Bennett Judgment Creditors, and Visa, Inc. (“Visa”) and Franklin Resources, Inc. (“Franklin™)
jointly submitted a Stipulation and Proposed Order Awarding Turnover of Blocked Assets,
Discharge of Stakeholders and Entry of Final Judgment on Consent of Parties (the “Stipulation
and Proposed Order”) (ECF Dkt. No. 95) by which the parties resolved all competing claims to
the assets deposited into the Court’s registry by Visa and Franklin and agreed, subject to Court
approval, to a distribution of that property to the judgment creditors.

3. On June 12, 2012, Bank Melli filed a Motion for Stay of Distribution (the “Stay
Motion”) (ECF Dkt. No. 98).

4. On June 18, 2012, the Greenbaum and Acosta Judgment Creditors filed a
Memorandum of Law in Opposition to Bank Melli’s Motion for Stay of Distribution (the
“Greenbaum and Acosta Opposition”) (ECF Dkt. No. 103).

Argument

L. The Heisers Join and Adopt the Arguments of the Greenbaum and Acosta Judgment
Creditors.

5. The Heisers hereby join and adopt all of the arguments set forth in the Greenbaum

and Acosta Opposition, which is incorporated by reference herein.

2-

EAST\48855259.2  NOTICE OF JOINDER THIRD-PARTY DEFS THE ESTATE OF MICHAEL HEISER TO THE
GREENBAUM AND ACOSTA JUDGMENT CREDITORS’ MEMORANDUM OF LAW IN OPPOSITION
TO BANK MELLI’S MOTION FOR STAY OF DISTRIBUTION
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DLA PiPER LLP (US)

SAN FRANCISCO

Case 3:11-cv-05807-CRB Document 106 Filed 06/26/12 Page 3 of 4

II1. The Supreme Court Has Denied Cert. in Weinstein v. Islamic Republic of Iran.

6. In support of the Stay Motion, Bank Melli relies heavily upon its petition for writ
of certiorari (the “Cert. Petition”) before the United States Supreme Court in Bank Melli Iran v.
Weinstein, No. 10-947 (S. Ct.). Indeed, Bank Melli specifically suggested that it would be
inappropriate to proceed with a distribution of assets in this case “where an imminent Supreme
Court decision could undermine any legal basis for execution.” Stay Motion at 8-9. However,
yesterday, the United States Supreme Court denied Bank Melli’s Cert. Petition in Weinstein.
Accordingly, the primary thrust of Bank Melli’s motion is no longer applicable.

7. In Weinstein v. Islamic Republic of Iran, 609 F.3d 43 (2d Cir. 2010), the Second
Circuit rejected virtually the identical arguments being raised by Bank Melli before this Court.
The Supreme Court’s denial of the Cert. Petition means that the Second Circuit’s decision in
Weinstein remains firmly in place. Therefore, this Court should adopt the Second Circuit’s
reasoning and likewise reject the argument by Bank Melli in this case that TRIA does not
override First Nat’l City Bank v. Banco Para El Comercio Exterior de Cuba, 462 U.S. 611 (1983)
(“Bancec”) and the former presumption of separate juridical entity status of admitted agencies
and instrumentalities of state sponsors of terrorism. In Weinstein, the Second Circuit expressly

held that

[w]hat the TRIA did, instead [of revising a judgment against Iran to include
agencies and instrumentalities of Iran] was to override the Supreme Court’s
reading in [Bancec] that ‘duly created instrumentalities of a foreign state are to be
accorded a presumption of independent status.”). The effect of the TRIA,
therefore, was simply to render a judgment more readily enforceable against a
related third party. The judgment itself was in no way tampered with, and
separation of powers was thus in no way offended.

Weinstein, 609 F.3d at 51.

8. Bank Melli admits that it is a wholly-owned instrumentality of the Government of
Iran and that its assets have been blocked. See, e.g., Stay Motion at 2 (stating that Bank Melli is a
“state-owned Iranian Bank™); Weinstein, 609 F.3d at 48 (“Bank Melli concedes that it is an
instrumentality of Iran.”). Moreover, Bank Melli does not dispute that the remainder of the
requirements of TRIA § 201 and 28 U.S.C. § 1610(g) are satisfied.
EAST\48855259.2  NOTICE OF JOINDER THIRD-PARTY D_E:%_S THE ESTATE OF MICHAEL HEISER TO THE

GREENBAUM AND ACOSTA JUDGMENT CREDITORS’ MEMORANDUM OF LAW IN OPPOSITION
TO BANK MELLI’S MOTION FOR STAY OF DISTRIBUTION
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DLA PiPER LLP (US)

SAN FRANCISCO

Case 3:11-cv-05807-CRB Document 106 Filed 06/26/12 Page 4 of 4

9. Accordingly, for all the reasons set forth in the Greenbaum and Acosta Opposition,

and as discussed herein, the Stay Motion should be denied and the Court should enter the

Stipulation and Proposed Order.

WHEREFORE, the Heisers respectfully request that the Court:

(1) Deny the Stay Motion;

(i)  Grant the Stipulation and Proposed Order; and

(iii)  Grant such other and further relief as the Court deems just and proper.

Dated: June 26, 2012
San Francisco, California

Respectfully submitted,

/S/ FRANK T. PEPLER

FRANK PEPLER

DLA PIPER LLP (US)

555 MISSION STREET, SUITE 2400
SAN FRANCISCO, CA 94105-2933
TEL: 415.836.2500

FAX: 415.836.2501

and

DALE K. CATHELL (Admitted Pro Hac Vice)
DAVID B. MISLER (Admitted Pro Hac Vice)
DLA PIPER LLP (US)

6225 SMITH AVENUE

BALTIMORE, MD 21209

TEL: 410.580.3000

FAX: 410-580.3001

4-

EAST\48855259.2 NOTICE OF JOINDER THIRD-PARTY DEFS THE ESTATE OF MICHAEL HEISER TO THE
GREENBAUM AND ACOSTA JUDGMENT CREDITORS’ MEMORANDUM OF LAW IN OPPOSITION
TO BANK MELLI’S MOTION FOR STAY OF DISTRIBUTION
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Case 3:11-cv-05807-CRB Document 107 Filed 06/26/12 Page 1 of 4

JANE CAROL NORMAN (California Bar. No. 66998)
BOND & NORMAN

777 6% St. NW #410

Washington, DC 20001

(202) 423-3863

Fax: (202) 207-1041

Attorneys for Michael Bennett, et. al.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

MICHAEL BENNETT et al. CASE NO. CV-11-5807 (CRB)
Plaintiffs
PLAINTIFF MICHAEL BENNETT, ET AL.’S
RESPONSE IN OPPOSITION TO BANK
MELLI’S MOTION FOR STAY OF
DISTRIBUTION
V.

ISLAMIC REPUBLIC OF IRAN, et. al.
Defendants

VISA INC., and FRANKLIN
RESOURCES, INC,,
Third-Party Plaintiffs

V.

BANK MELL], et. al.
Third-Party Defendants

Plaintiffs Michael and Linda Bennett, et al, individually and on behalf of the Estate of
Marla Bennett, (“Bennett Plaintiffs”) by and through their undersigned counsel, hereby
respond in Opposition to Bank Melli’s Motion for Stay of Distribution, and in connection

therewith state as follows:
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Background

. The Bennett plaintiffs are California residents. They obtained a judgment against the
I[slamic Republic of Iran (“Iran”) and the Iranian Ministry of Intelligence and Security
(“MOIS) in the amount of $12,904,548.00 on August 30, 2007 in the United States
District Court for the District of Columbia. (Civ. Action No. 03-1486 RCL)

. Plaintiffs are still owed that entire amount plus interest that has accrued at the legal
rate.

. The Bennett plaintiffs’ action arose from the July 31, 2002 bombing of the cafeteria at
the Frank Sinatra Building on the campus of Hebrew University in Jerusalem. Their
daughter Marla who was studying there for the summer was killed in the bombing.
Her face was blown off. She suffered horribly before she died. The bombing was
orchestrated and carried out by Hezbollah.

. The judge in the District of Columbia found, after a full trial, that the defendants

Iran and MOIS had provided material support and assistance to Hezbollah and
entered judgment against them.

. OnJune 11, 2012 the Estate of Michael Heiser, et al. (the Heisers), the Greenbaum
and Acosta Judgment Creditors, the Bennett Plaintiffs, Visa, Inc, and Franklin
Resources, Inc. entered into an agreement to turnover blocked Iranian assets which
had been deposited into the Court’s registry by Visa, Inc. and Franklin Resources, Inc.
(Dkt. No. 95)

. OnJune 12,2012 Bank Melli filed a Motion for Stay of Distribution. (Dkt. No. 98)
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7. OnJune 18, 2012 the Greenbaum and Acosta Judgment Creditors filed a
Memorandum of Law in Opposition to Bank Melli’'s Motion for Stay of Distribution.
(Dkt. No. 103)

8. The Bennett Plaintiffs hereby oppose Bank Melli’s Opposition to the proposed

distribution by an entity that is one and the same as Iran and responsible for the murder

of their daughter.

Argument

I. The Bennett Plaintiffs Join and Adopt the Arguments of the Greenbaum and Acosta
Judgment Creditors

9. The Bennett Plaintiffs hereby join and adopt all of the arguments set forth in the

Greenbaum and Acosta Opposition, which is incorporated be reference herein.

II. Bank Melli is publicly owned, controlled and administered by Iran
10. Article 44 of the Iranian Constitution specifically states that its banks are state
owned, administered and therefore controlled by Iran. The pertinent text of that portion of

the Iranian constitution is as follows:

Article 44

The economy of the Islamic Republic of Iran is to consist of three sectors: state,
cooperative, and private, and is to be based on systematic and sound planning. The
state sector is to include all large-scale and mother industries, foreign trade, major
minerals, banking, insurance, power generation, dams and large-scale irrigation
networks, radio and television, post, telegraph and telephone services, aviation,
shipping, roads, railroads and the like; all these will be publicly owned and
administered by the State. The cooperative sector is to include cooperative companies
and enterprises concerned with production and distribution, in urban and rural areas, in
accordance with Islamic criteria. The private sector consists of those activities concerned
with agriculture, animal husbandry, industry, trade, and services that supplement the
economic activities of the state and cooperative sectors. Ownership in each of these three
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sectors is protected by the laws of the Islamic Republic, in so far as this ownership is in
conformity with the other articles of this chapter, does not go beyond the bounds of Islamic
law, contributes to the economic growth and progress of the country, and does not harm
society. The [precise] scope of each of these sectors, as well as the regulations and
conditions governing their operation, will be specified by law. (Emphasis added)

There simply can be no good faith argument that Bank Melli is a separate entity from

that of Iran itself.

WHEREFORE, the Bennett Plaintiffs respectfully request that the Court:

1. Deny Bank Melli’s Motion to Stay Distribution;
2. Grant the Stipulation and Proposed Order for Turnover of Assets;

3. Grant such other relief as the Court deems just and proper.

Respectfully Submitted,

/s/]Jane Carol Norman

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this 26t day of June, 2012, a copy of the foregoing was sent

via electronic means to all counsel of record.

/s/]Jane Carol Norman
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MOLO LAMKEN LLP

JEFFREY A. LAMKEN (CA Bar # 154217)
The Watergate, Suite 660

600 New Hampshire Ave.

Washington, D.C. 20037

Telephone: (202) 556-2000

Facsimile: (202) 556-2001

Counsel for Third-Party Defendant
BANK MELLI

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
MICHAEL BENNETT, et al., Case No. CV 11-5807 (CRB) (NJV)
Plaintiffs, STIPULATION AND |

V.

ISLA}\/IIC REPUBLIC OF IRAN, and Nandor J. Vadas
etal.,

Defendants.

VISA INC. and
FRANKLIN RESOURCES, INC.,

Third-Party Plaintiffs,
V.

BANK MELLL, et al.,
Third-Party Defendants.

ORDER VACATING DEFAULT
Before the Honorable Charles R. Breyer

Doc. 109

STIPULATION AND [PROPOSED] ORDER

Annex 318



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Third-Party Defendant Bank Melli, Defendants and Third-Party Plaintiffs
Visa Inc. and Franklin Resources, Inc. (“Visa” and “Franklin”), Plaintiffs Michael
Bennett et al. (the “Bennett Plaintiffs”), Third-Party Defendants Steven Green-
baum and Carlos Acosta ef al. (the “Greenbaum/Acosta Judgment Creditors”), and
Third-Party Defendants Estate of Michael Heiser ef al. (the “Heiser Judgment
Creditors”), by and through their undersigned counsel, hereby consent and stipu-
late to the entry of this Order, and the Court concludes that good cause has been
shown for the entry thereof:

l. Bank Melli’s motion to set aside the default (Doc. No. 104) is hereby
GRANTED. The Clerk’s entry of default (Doc. No. 79) is hereby VACATED.

2. The vacating of the Clerk’s entry of default does not constitute a con-
sent or agreement to any of the arguments or defenses raised by Bank
Melli opposing the right of the Bennett Plaintiffs, the Greenbaum/Acosta Judgment
Creditors, and the Heiser Judgment Creditors to a turnover of the assets deposited
into the Court’s registry by Visa and Franklin.

3. Bank Melli hereby waives its objections to service of the summons
and third-party complaint (Doc. Nos. 16, 45), reserving all other jurisdictional,
immunity, and other defenses and objections.

-+ The Stipulation with Proposed Order Awarding Turnover of Blocked
Assets, Discharge of Stakeholders and Entry of Final Judgment (Doc. No. 95) and
Bank Melli’s Motion to Stay Distribution (Doc. No. 98) are hereby WITH-
DRAWN without prejudice.

2

STIPULATION AND [PROPOSED] ORDER
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5.

Bank Melli shall move against or answer the Third-Party Complaint

within 30 days of the entry of this Order.

PURSUANT TO STIPULATION, IT IS SO ORDERED.

Dated:

San Francisco, California

July 5, 2012

3

STIPULATION AND [PROPOSED] ORDER
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Case: 13-15442, 01/07/2014, ID: 8928409, DktEntry: 46, Page 1 of 2

FILED

UNITED STATES COURT OF APPEALS JAN 7 2014

MOLLY C. DWYER, CLERK

FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

MICHAEL BENNETT; et al.,
Plaintiffs - Appellees,

V.

THE ISLAMIC REPUBLIC OF IRAN,

Defendant,
V.
VISA INC.; et al.,

Defendants-third-party-
plaintiffs - Appellees,

V.
GREENBERG AND ACOSTA,

Plaintiff-third-party-
defendant - Appellee,

HEISER JUDGMENT CREDITORS,

Plaintiff-fourth-party-
defendant - Appellee,

V.,
BANK MELLI,

Plaintiff-third-party-
defendant - Appellant.

Nos. 13-15442
13-16100

D.C. No. 3:11-cv-05807-CRB
Northern District of California,
San Francisco

ORDER
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Case: 13-15442, 01/07/2014, ID: 8928409, DktEntry: 46, Page 2 of 2

Appellant’s motion for leave to file an overlength brief is granted in part.
Appellant is granted leave to file a brief not to exceed 8,400 words. 9th Cir. R.
28-4. If appellant seeks leave to file a brief lengthier than 8,400 words, appellant
must file a renewed motion accompanied by the proposed brief. 9th Cir. R. 32-2.

The reply brief remains due January 21, 2014.

FOR THE COURT:

MOLLY C. DWYER
CLERK OF COURT

Cole Benson
Supervising Deputy Clerk
Ninth Circuit Rules 27-7 and 27-10
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Case: 13-15442, 11/30/2015, ID: 9773041, DktEntry: 87, Page 1 of 2

FILED

UNITED STATES COURT OF APPEALS NOV 30 2015

MOLLY C. DWYER, CLERK

FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

MICHAEL BENNETT; et al.,
Plaintiffs - Appellees,

V.

THE ISLAMIC REPUBLIC OF IRAN,

Defendant,
V.
VISA INC.; et al.,

Defendants-third-party-
plaintiffs - Appellees,

V.
GREENBERG AND ACOSTA
JUDGEMENT CREDITORS AND
HEISER JUDGMENT CREDITORS,

Third-party-defendants -
Appellees,

and
BANK MELLI,

Third-party-defendant -
Appellant.

Nos. 13-15442, 13-16100

D.C. No. 3:11-cv-05807-CRB
Northern District of California,
San Francisco

ORDER
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Before: THOMAS, Chief Judge, GRABER, Circuit Judge and BENSON;," Senior
District Judge.

Bank Melli’s motion for leave to file a reply is GRANTED. The reply

submitted on November 27, 2015 shall be filed.

*

The Honorable Dee V. Benson, Senior District Judge for the U.S.
District Court for the District of Utah, sitting by designation.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICHAEL BENNETT

and

LINDA BENNETT,

Individually and as Co-Administrators of
The Estate of MARLA ANN BENNETT

Plaintiffs,
Civil Action No. 03-1486 (RCL)
V.

THE ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.

N N N S S N N N N N N N N N N

UNITED STATES’ MOTION TO QUASH PLAINTIFFS’ WRITS OF ATTACHMENT

The United States respectfully moves to quash in their entirety five writs of attachment
issued by the Clerk of this Court on April 1, 2008. These writs attach properties of the
government of Iran that are used for diplomatic purposes. The properties were used by Iran as
office and residential space for the Iranian diplomatic mission to the United States until the
United States severed diplomatic relations with Iran in 1980. These properties have since been
held in the protective custody of the United States pursuant to its international obligations under
the Vienna Convention on Diplomatic Relations. They are immune from attachment under the
laws of the United States.

Support for this motion is found in the accompanying memorandum and exhibits.

Respectfully submitted this 18th day of July, 2008.

GREGORY G. KATSAS
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varudhini.chilakamarri@usdoj.gov
Courier Address:
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICHAEL BENNETT

and

LINDA BENNETT,

Individually and as Co-Administrators of
The Estate of MARLA ANN BENNETT

Plaintiffs,
Civil Action No. 03-1486 (RCL)
V.

THE ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.

N N N N N N N N N N N N N N N

MEMORANDUM IN SUPPORT OF UNITED STATES’
MOTION TO QUASH WRITS OF ATTACHMENT

INTRODUCTION

Plaintiffs brought suit against Iran and the Iranian Ministry of Intelligence and Security in
the United States District Court for the District of Columbia for a terrorist act by Hamas resulting
in the death of their daughter. This Court entered a default judgment in the amount of
$12,904,548. Plaintiffs have now served writs of attachment on Iranian diplomatic properties
situated in the District of Columbia in an effort to satisfy their judgment.’

The United States has the deepest sympathy for the suffering experienced by the

plaintiffs and abhors the actions which gave rise to their judgment. However, attachment of the

' On March 26, 2008, after filing their Motion for Order to Issue Writs of Attachment
and accompanying memoranda, plaintiffs filed a Withdrawal of their Motion for an Order to
Issue Writs of Attachment. See Doc. No. 26. Subsequently, however, the writs were issued by
this Court, and the plaintiffs appear to be pursuing the attachment of these properties, as they
filed executed returns of these writs. See Doc. Nos. 27-31.

3
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properties targeted by plaintiffs’ writs is not permitted under the laws of the United States and
would have the effect of placing the United States in violation of its international obligations.
Indeed, similarly situated plaintiffs previously have sought to attach the exact properties at issue
here, and this Court has repeatedly determined that these properties are immune from
attachment.” The same conclusion should be reached in this case. As a result, the United States

hereby respectfully requests that the plaintiffs’ writs of attachment be quashed in their entirety.’

LEGAL AND FACTUAL BACKGROUND

A. International Treaty and Statutory Obligations Regarding Diplomatic Property

The United States has entered into treaties and international agreements that establish its
obligation to protect diplomatic property against interference. Foremost among those treaties is
the Vienna Convention on Diplomatic Relations (“Vienna Convention’), which establishes that
the “premises of a foreign mission shall be inviolable,” “immune from search, requisition,
attachment or execution,” and that “[t]he receiving State is under a special duty to take all
appropriate steps to protect the premises of the mission.” Article 22 of the Vienna Convention,
23 U.S.T. 3227 (1972), T.I.A.S. No. 7502. The residence of a diplomat enjoys the same

protection as the premises of the mission. Vienna Convention, Article 30(1). Further, the

Vienna Convention requires the host country to take steps to protect the property of diplomatic

* See. e.g., Mousa v. Islamic Republic of Iran, No. 00-2096 (D.D.C. Nov. 5, 2003); Elahi
v. Islamic Republic of Iran, No. 99-02802 (D.D.C. July 22, 2003); Flatow v. Islamic Republic of
Iran, 76 F. Supp. 2d 16 (1999).

3 The United States appears in this action pursuant to 28 U.S.C. § 517, which authorizes
the Attorney General of the United States to send any officer of the Department of Justice to
“attend to the interests of the United States in a suit pending in a court of the United States, or in
the courts of a State, or to attend to any other interest of the United States.” See also infra at 10-
12.
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missions even under exceptional circumstances. For example, under Article 45(a) of the Vienna
Convention, if diplomatic relations are broken or if a mission is permanently or temporarily
recalled, the receiving state “must even in the case of armed conflict, respect and protect the
premises of the mission, together with its property and archives.”

The Foreign Missions Act, 22 U.S.C. §§ 4301, et seq., provides that the Department of
State, Office of Foreign Missions (“OFM”) is to protect the property of foreign missions in
various circumstances. The Foreign Missions Act authorizes OFM to “protect and preserve any
property of [a] foreign mission” if that mission has ceased conducting diplomatic, consular and
other governmental activities and has not designated a protecting power (or other agent)
approved by the Secretary to be responsible for the property of that foreign mission. Id.
§ 4305(c). The Foreign Missions Act also prohibits the attachment of or execution upon such
mission property being held by the Department of State. Specifically, 22 U.S.C. § 4308(f)

provides that:

Assets of or under the control of the Department of State, wherever situated,
which are used by or held for the use of a foreign mission shall not be subject to
attachment, execution, injunction, or similar process, whether intermediate or
final.

Id. (emphasis added); see also 28 U.S.C. § 1609 (generally prohibiting the attachment of a

foreign state’s property, subject to the existing international agreements to which the United

States is a party).

B. Legislation Governing the Attachment of Foreign Property in the United States
As relevant in this case, two statutes provide the means of attaching foreign property in

the United States: the Foreign Sovereign Immunities Act (“FSIA”), 28 U.S.C. §§ 1602, ef seq.,

Annex 320



Case 1:03-cv-01486-RCL Document 34 Filed 07/18/08 Page 6 of 23

and the Terrorism Risk Insurance Act (“TRIA”), Pub. L. No. 107-297, Title II, § 201 (Nov. 26,
2002), codified at 28 U.S.C. § 1610 note.

In pertinent part, the Foreign Sovereign Immunities Act (“FSIA”) provides that “the
property in the United States of a foreign state shall be immune from attachment[,] arrest and
execution except as provided in section[ | 1610 . . . of this chapter.” 28 U.S.C. § 1609. In turn,
section 1610 provides various exceptions to the immunity from attachment. Section 1610(a)(7)
provides that the property of a foreign state is not immune from attachment where it has been
“used for a commercial activity in the United States” and “the judgment relates to a claim for
which the foreign state is not immune under [28 U.S.C. §] 1605A.”* 1d. § 1610(a)(7). Section
1610(f) of the FSIA also states that certain foreign property shall be subject to attachment in aid
of execution of a judgment for which the foreign state “is not immune under section 1605(a)(7)

(as in effect before the enactment of section 1605A) or section 1605A.” Id. § 1610(f)(1)(A).”

* The FSIA was recently amended by section 1083 of the National Defense Authorization
Act for Fiscal Year 2008, P.L. 110-181 (January 28, 2008); 122 Stat. 3. The amendments
repealed section 1605(a)(7) of the FSIA, which had provided an exception to a foreign state’s
jurisdictional immunity for actions against designated state sponsors of terrorism for personal
injury or death. The amendments created a new FSIA section, section 1605A which, inter alia,
reasserts the exception (previously codified at 28 U.S.C. § 1605(a)(7)) to jurisdictional immunity
for actions against designated state sponsors of terrorism, and creates a federal cause of action
against foreign states for such actions. See P.L. 110-181 § 1083(a), (¢); 28 U.S.C. § 1605A(a),
(c). The amendments also provide a framework and a 60-day statutory deadline for converting
pre-existing actions brought under section 1605(a)(7) into actions under new section 1605A. See
P.L. 110-181, Div. A., Title X § 1083(c); 28 U.S.C. § 1605A note. Furthermore, the
amendments added a new section 1610(g), which is applicable to actions brought under new
section 1605A. Section 1610(g) will be discussed in more detail below.

> Specifically, section 1610(f)(1)(A) states:

Notwithstanding any other provision of law, including but not limited to section 208(f) of
the Foreign Missions Act (22 U.S.C. 4308(f)), and except as provided in subparagraph
(B), any property with respect to which financial transactions are prohibited or regulated
pursuant to section 5(b) of the Trading with the Enemy Act (50 U.S.C. App. 5(b)),

6
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However, section 1610(f)(3) provides the President authority to waive section 1610(f)(1) in the
interest of national security, and the President acted on this authority by waiving section
1610(f)(1) in its entirety. See Pres. Determination No 2001-03, 65 Fed. Reg. 66483 (2000).

In addition to the FSIA exceptions noted above, section 201 of TRIA provides for the
“[s]atisfaction of judgments from blocked assets of terrorists, terrorist organizations, and State

sponsors of terrorism.” Subsection (a) of this section specifically provides as follows:

Notwithstanding any other provision of law, and except as provided in subsection
(b), in every case in which a person has obtained a judgment against a terrorist
party on a claim based upon an act of terrorism, or for which a terrorist party is
not immune under section 1605(a)(7) of title 28, United States Code, the blocked
assets of that terrorist party (including the blocked assets of any agency or
instrumentality of that terrorist party) shall be subject to execution or attachment
in aid of execution in order to satisfy such judgment to the extent of any
compensatory damages for which such terrorist party has been adjudged liable.

See Section 201(a) (emphasis added). The Section further defines the term “blocked assets™ as:

(A) any asset seized or frozen by the United States under section 5(b) of the
Trading With the Enemy Act (50 U.S.C. App. 5(b)) or under sections 202 and 203
of the International Emergency Economic Powers Act (50 U.S.C. 1701; 1702);
and

(B) does not include property that-- . . .
(1)) in the case of property subject to the Vienna Convention on

Diplomatic Relations or the Vienna Convention on Consular Relations, or
that enjoys equivalent privileges and immunities under the law of the

section 620(a) of the Foreign Assistance Act of 1961 (22 U.S.C. 2370(a)), sections 202
and 203 of the International Emergency Economic Powers Act (50 U.S.C. 1701-1702), or
any other proclamation, order, regulation, or license issued pursuant thereto, shall be
subject to execution or attachment in aid of execution of any judgment relating to a claim
for which a foreign state (including any agency or instrumentality or such state) claiming
such property is not immune under section 1605(a)(7) (as in effect before the enactment
of section 1605A) or section 1605A.
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United States, is being used exclusively for diplomatic or consular
purposes.

Section 201(d)(2). Finally, the section provides the following definition with respect to

diplomatic and consular property:

(3) CERTAIN PROPERTY.- The term “property subject to the Vienna
Convention on Diplomatic Relations or the Vienna Convention on Consular
Relations” and the term “asset subject to the Vienna Convention on Diplomatic
Relations or the Vienna Convention on Consular Relations” means any property
or asset, respectively, the attachment in aid of execution or execution of which
would result in a violation of an obligation of the United States under the Vienna
Convention on Diplomatic Relations or the Vienna Convention on Consular
Relations, as the case may be.

Section 201(d)(3).

As a result of Section 201(d)(2)(B)(ii)’s exclusion from “blocked assets,” any property
subject to the Vienna Conventions on Diplomatic and Consular Relations that “is being used
exclusively for diplomatic and consular purposes,” property that is used exclusively for
diplomatic purposes is not subject to TRIA.

C. Iranian Diplomatic Real Properties

The writs of attachment filed by plaintiffs implicate five parcels of real property that are
associated with the former mission of the government of Iran and that are currently under the
control of the Department of State.® See Declaration of Claude J. Nebel, Deputy Assistant
Secretary of the Office of Foreign Missions, United States Department of State (“Nebel Decl.”),
attached hereto as Exhibit 1, 99 14-19. These particular diplomatic properties were blocked on

November 14, 1979 by Executive Order 12170, in response to the taking of the U.S. Embassy

% The properties are located at: (1) 3003 Massachusetts Avenue, NW; (2) 3005
Massachusetts Avenue, NW; (3) 3410 Garfield Street, NW; (4) Lot 8, Square 2145, NW; and (5)
Lot 0820, Square 2145, NW.
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and hostages in Tehran. Id. § 5, 14-19. Iran was permitted to continue to occupy and use its
Embassy, consulates, and diplomatic residences until the United States severed diplomatic
relations with Iran on April 7, 1980. Id. 4 6. As a result of that action, the United States took
custody of all Iranian diplomatic and consular real properties. Id. 9 6.

On April 14, 1980, the Department of State approved Algeria as the protecting power for
Iranian interests in the United States.” Nebel Decl. § 8. Because the United States and Iran were
unable to reach agreement concerning the return of each other’s diplomatic and consular
property to the protecting power of the other state, the Department of State informed Algeria that
the United States would retain custody over the diplomatic and consular properties of Iran. Id. It
further informed Algeria that it would take all appropriate measures for the safety and protection
of such diplomatic and consular premises in the United States. Id. The diplomatic and consular
properties of Iran have remained in the custody of the Department of State since 1980, and
specifically of the Department of State’s Office of Foreign Missions (“OFM”), since that office
was created in 1982. See id. 9§ 10. These properties have remained blocked pursuant to
Executive Order 12170. Id. 99 5, 14-19.

By a diplomatic note tendered on March 10, 1983, the United States notified Algeria that
the United States would continue to respect and protect [ran’s diplomatic and consular property
pursuant to Article 45 of the Vienna Convention on Diplomatic Relations, adopted Apr. 18,
1961, T.ILA.S. No. 7502, 23 U.S.T. 3227, and that it intended to rent some of the properties in

order to protect Iran’s interest in these properties. See Nebel Decl. § 11. The United States

7 Algeria is no longer the protecting power for Iranian interests. Pakistan now serves
that role. See Nebel Decl. T 8.
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determined that rental of the properties would further its obligation to protect the properties by
keeping them occupied and generating a source of funds that could be used for the maintenance
of the properties. See id. Therefore, OFM has periodically leased all of the properties at issue
here at various times to private parties or to other foreign governments’ missions. See id. 9 15-
19. Currently, three of the properties at issue (located at 3003 Massachusetts Ave., 3005
Massachusetts Ave., and 3410 Garfield St.) are vacant while OFM makes needed repairs, seeks
new tenants, and explores other options for maintaining and preserving the properties. See id.
94 15-17. The remaining two parcels of land are lots that OFM periodically rents as parking lots
to other foreign missions. See id. Y 18-19. All of the proceeds from OFM’s rental of these five
properties that are not necessary for maintenance and repair of the properties are deposited in a
blocked Iranian diplomatic account, and are not used for any other purposes.® Id.  12.
ARGUMENT

At the outset, the United States wishes to address plaintiffs’ contention that the United
States does not have standing to assert the sovereign immunity of Iran as a bar to the attachment
of this property, implying that the United States cannot oppose the attachments at issue. See Pls.
Am. Supp. Mem. in Support of Mot. for Order to Issue Writs of Attachment on Judgment, at 7,

Rec. Doc. No 24.

¥ Funds that had accrued in this account as of the date of enactment of the Victims of
Trafficking and Violence Protection Act of 2000, Pub. L. No. 106-386, were paid to certain
individuals designated by Congress as eligible for payment. See Victims of Trafficking and
Violence Protection Act of 2000, Pub. L. No. 106-386, § 2002, 114 Stat. 1464, 1541-43, as
amended by the Terrorism Risk Insurance Act, of 2002, Pub. L. No. 107-297, § 201(d).

10
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The Attorney General of the United States has broad authority under 28 U.S.C. § 517, to
send any officer of the Department of Justice to “attend to the interests of the United States in a
suit pending in a court of the United States.” Accordingly, by virtue of its interest in this matter,
the United States has the right to enter this action and seek the necessary relief.

Moreover, it has long been established that the United States has standing to assert and
protect its foreign policy interests, particularly as they relate to carrying out its obligations

pursuant to international treaties. See, e.g., Sanitary Dist. of Chicago v. United States, 266 U.S.

405, 425-426, (1925) (holding that the United States “has a standing in this suit not only to
remove obstruction to interstate and foreign commerce . . . but also to carry out treaty obligations
to a foreign power . . . . The Attorney General by virtue of his office may bring this proceeding

and no statute is necessary to authorize the suit”’); United States v. Arlington County, 669 F.2d

925, 928-929 (4th Cir. 1982) (holding that, where the United States filed a claim against the
county to void all property tax assessments against German diplomatic property, “[t]he United
States can sue to enforce its policies and laws, even when it has no pecuniary interest in the
controversy. This principle has been invoked to enable the United States to honor its treaty
obligations to a foreign state.”) (internal citations omitted). Here, the United States moves to
quash the writs at issue because the United States has significant foreign policy interests in
ensuring that the statutory provisions governing foreign sovereign immunity are properly
interpreted and applied and that the United States complies with its obligations under the Vienna
Convention. This interest is heightened by the risk that U.S. property abroad will be subject to

reciprocal treatment.
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Pursuant to domestic law and international treaties, the properties at issue are currently
under the control of the Department of State, which has a legal duty and right to protect the

properties.” See infra; 22 U.S.C. §§ 4305(c), 4308(f); 23 U.S.T. 3227; 21 U.S.T. 77. Thus, in

Rubin v. Islamic Republic of Iran, 408 F. Supp. 2d 549 (N.D. I1l. 2005) (Mag. J. Ashman) --the
only authority which plaintiffs cite in support of their position -- the court recognized that the
United States is different from other third-parties, noting that “[t]he non-agent third party in
Flatow, however, was the U.S. Government itself, which had standing to assert FSIA defenses
because it took custody of and leased the Iranian properties in issue against Iran’s wishes but
pursuant to the Foreign Missions Act, 22 U.S.C. § 4305(c).” Rubin, 408 F. Supp. 2d at 558; see

also Roeder v. Islamic Republic of Iran, 195 F. Supp. 2d 140, 155 (D.D.C. 2002) (“Plaintiffs

then argue that the United States lacks a cognizable interest because Iran has waived all defenses
by refusing to appear in this court, and therefore the United States lacks standing to assert
defenses on behalf of Iran. . . . Plaintiffs consistently mischaracterize the nature of the interest
asserted by the United States. The United States is not seeking to vindicate Iran’s interests, but
rather its own commitment under a binding international agreement, and its ever-present interest

in the enforcement of its laws.”).

? The Foreign Missions Act, 22 U.S.C. § 4311, states that “[t]he United States, acting on
its own behalf or on behalf of a foreign mission, has standing to bring or intervene in an action
to obtain compliance with this chapter, including any action for injunctive or other equitable
relief.” 22 U.S.C. § 4311 (emphasis added). That chapter of the Foreign Mission Act includes
§ 4305 and § 4308, which provide that the Department of State shall protect and preserve
diplomatic property after the foreign sovereign has ceased conducting diplomatic, consular and
other governmental activities.
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The United States has properly moved to quash writs of attachment with respect to the
same properties in a number of instances, based on the significant interests of the United States
that are implicated by such writs. See infra Part C (citing authorities). This case is no different.

As to their ability to attach the properties at issue, plaintiffs appear to argue that the
properties are subject to attachment because: (1) the recent amendments to the FSIA,
specifically section 1610(g), create a new category of attachable foreign property which includes
the properties at issue here; (2) the properties are otherwise attachable under FSIA section 1610;
and (3) the properties are not being used for diplomatic purposes, and are therefore attachable
under TRIA. As set forth below, none of these avenues provides a supportable means of
attaching the properties, which are immune under the FSIA, the Foreign Missions Act, and by

virtue of the Vienna Convention.

A. Recently Added Section 1610(g) of the FSIA Does Not Permit Attachment of the
Properties at Issue

Plaintiffs argue that section 1610(g) of the FSIA, which was recently added by the
National Defense Authorization Act for Fiscal Year 2008 (“NDAA™), P.L. 110-181, section 1083
(January 28, 2008), “created a new special category of terrorist state property open to
attachment,” and that these changes “are specifically made applicable to pending cases by the
amendment to 28 U.S.C. § 1610(f)(1)(A).” P1.’s Am. Supp. Mem., at 3. Section 1610(g)

provides, in relevant part:

(g) Property in certain actions.--

(1) In general.--Subject to paragraph (3), the property of a foreign state against
which a judgment is entered under section 16054, and the property of an agency
or instrumentality of such a state, including property that is a separate juridical
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entity or is an interest held directly or indirectly in a separate juridical entity, is

subject to attachment in aid of execution, and execution, upon that judgment as

provided in this section, regardless of--

(A) the level of economic control over the property by the government of the

foreign state;

(B) whether the profits of the property go to that government;

(C) the degree to which officials of that government manage the property or

otherwise control its daily affairs;

(D) whether that government is the sole beneficiary in interest of the property; or

(E) whether establishing the property as a separate entity would entitle the foreign

state to benefits in United States courts while avoiding its obligations.

28 U.S.C.A. § 1610(g) (emphasis added). Section 1610(g) does not provide for the attachment
of the properties at issue. Section 1610(g) explicitly applies only to judgments “entered under
[28 U.S.C. §] 1605A.” Plaintiffs’ judgment was not and could not have been entered under
section 1605A, as section 1605A was enacted several months after plaintiffs’ judgment was
issued. By its own terms, therefore, section 1610(g) is clearly inapplicable to plaintiffs and their
judgment. '

Nor could section 1610(g) be made applicable via section 1610(f)(1), as plaintiffs argue,
because the President acted on the authority provided by 1610(f)(3) by waiving section
1610(f)(1) in its entirety. See Pres. Determination No. 2001-03, 65 Fed. Reg. 66483 (2000) (“I
hereby waive subsection (f)(1) of section 1610 of title 28, United States Code, in the interest of
national security.”). Further, plaintiffs’ assertion that the NDAA amendments are somehow

made applicable to their case has been unequivocally rejected by the recent D.C. Circuit opinion

in Simon v. Republic of Iraq, Nos. 06-7175, 06-7178, 2008 WL 2497417 (D.C. Cir., 2008),

' Section 1083 of Public Law No. 110-81 provides for a 60-day time period for
converting pre-existing actions brought under section 1605(a)(7) into actions under section
1605A. See P.L. 110-181, Div. A., Title X § 1083(c); 28 U.S.C. § 1605A note. Plaintiffs have
not attempted to convert their judgment as one under section 1605A, and the time in which they
might have attempted to do so has elapsed.
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which held that the NDAA amendments do not apply to cases brought under 28 U.S.C.
§ 1605(a)(7):

[T]t is apparent that the 2008 amendments, including the “conforming

amendments” that strike former § 1605(a)(7), see NDAA § 1083(b), do not apply

to any claim then “pending” under that provision. . . . [O]nly a plaintiff

prosecuting an action under new § 1605A of the FSIA can claim the benefits of

that section, such as prejudgment attachment of the defendant’s property.

Id. at *4 & note. Accordingly, section 1610(g) does not permit attachment of the properties at
issue.

Even if plaintiffs had obtained a judgment “entered under section 1605A,” section
1610(g) does not provide for the attachment of the properties at issue, because 1610(g) does not
create an independent exception to the immunity of foreign property. Rather, it simply clarifies
that when the property of a foreign state or its agency or instrumentality “is subject to attachment
... as provided in this section,” such attachment cannot be defeated by application of the five so-
called “Bancec” factors,'' which the courts have traditionally relied upon in determining whether
a foreign government has a sufficient beneficial interest in the property to be attached. 1d.

(emphasis added). By excluding verbatim the five Bancec factors from consideration in an

attachment proceeding otherwise provided for under section 1610, Congress merely sought to

" In First Nat'l City Bank v. Banco Para El Comercio Exterior de Cuba, 462 U.S. 611
(1983) (“Bancec”), the Supreme Court explained that instrumentalities of a foreign state are
presumed to have separate juridical status, which can be overcome by a showing of a principal-
agent relationship, or where such a separate status would work fraud or injustice. Id. at 629.
Several courts have distilled five factors from Bancec to be considered: “(1) the level of
economic control by the government; (2) whether the entity’s profits go to the government; (3)
the degree to which government officials manage the entity or otherwise have a hand in its daily
affairs; (4) whether the government is the real beneficiary of the entity’s conduct; and (5)
whether adherence to separate identities would entitle the foreign state to benefits in United
States courts while avoiding its obligations.” Walter Fuller Aircraft Sales, Inc. v. Republic of
Philippines, 965 F.2d 1375, 1381 (5th Cir. 1992); see also Flatow v. Islamic Republic of Iran,
308 F.3d 1065, 1070-71 & n. 9 (9th Cir. 2002) (same). These factors are recited in new section

1610(g)(1)(A) - (E).
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eliminate the application of Bancec. Unless the properties would be otherwise attachable under

Section 1610, which they are not, no attachment is permissible.

The legislative history of the NDAA amendments confirms that this section was designed
to allow attachment of foreign property notwithstanding the specific degree of control that the
foreign government has over such property, but that Congress continued to intend that diplomatic
properties be exempt from attachment. See H. Rept. 110-477, Conference Report to Accompany
H.R. 1585, NDAA, at 1001, attached hereto as Exhibit 2 (stating that the new amendments
permit “any property in which the foreign state has a beneficial ownership to be subject to
execution” but that “[t]he conferees intend that property used for purposes of maintaining a
diplomatic or consular mission or the residence of the Chief of Mission, which is not subject to
execution or attachment in aid of execution of a judgment, should not be subject to a lien of lis
pendens under this provision.”) (emphasis added). Thus, this new subsection does not, as
plaintiffs contend, create an independent exception to the attachment of foreign property, and it
certainly does not provide for the attachment of foreign diplomatic property.

B. The Properties are Not Subject to Attachment Under Section 1610 of the FSIA

As section 1610(g) does not apply to this case and does not provide an independent
means of attaching foreign property, the properties must fall within one of the other exceptions
under section 1610 in order to be attachable via the FSIA. Plaintiffs appear to allege that the
properties are attachable under sections 1610(a)(7) and 1610(f)(1). 12

In order to be attachable under section 1610(a)(7), the foreign property must be “used for

a commercial activity” in the United States. It is the foreign state’s own activities, not those of

2 Plaintiffs concede that the exception created by section 1610(b) is not applicable in
this case. Pls. Supp. Mem., at 7, Rec. Doc. No. 23. Further, the remaining exceptions under
section 1610 are not relevant here.
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the United States, that determine whether the particular property is “used for a commercial
activity” within the meaning of section 1610(a). See Flatow, 76 F. Supp. 2d at 23. As the
Supreme Court stated in discussing the waiver of jurisdictional immunity in the FSIA in

Republic of Argentina v. Weltover, 504 U.S. 607 (1992), actions are “commercial” within the

meaning of the FSIA “when a foreign government acts, not as regulator of a market, but in the
manner of a private player within it.” Id. at 614 (emphasis added). “[T]he issue is whether the
particular actions that the foreign state performs . . . are the type of actions by which a private
party engages in ‘trade and traffic or commerce[.]’” Id. (emphasis added). This interpretation
comports with the rationale behind the FSIA’s exceptions to jurisdictional immunity and
attachment and execution immunity -- a foreign state should be found to have waived these
immunities only when it has taken some action outside the realm of sovereign actions and itself
acts as a private party.

Here, assuming arguendo that section 1610(a)(7) is available in this case, ' the properties
at issue are not being “used for a commercial activity” by Iran, which has not possessed or used
the properties since diplomatic relations between the United States and Iran were severed in
1980. And, as this Court held in Flatow, the actions of the Department of State in connection
with any renovation and rental of the same diplomatic properties at issue in this case did not
constitute “commercial activity” by the foreign state so as to bring section 1610(a)(7) into play.
See 76 F. Supp. 2d at 22-24. Thus, these properties are not attachable via section 1610(a)(7).

Section 1610(f)(1) may have provided an alternate means for attachment of property, but
plaintiffs cannot rely on this section here, as it was waived by the President. See Pres.

Determination No. 2001-03, 65 Fed. Reg. 66483. Plaintiffs state that this “waiver power held by

1 See 28 U.S.C. § 1610(a)(7) (as amended).
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the President to issue a wavier was repealed by [TRIA], which applies specifically to the
property in question here, by exempting it from the President’s waiver power.” This argument is
untenable. First, as explained below, TRIA does not apply to the properties in question because
these properties are not “blocked assets” as defined by TRIA. See infra Part C. Furthermore, the
waiver authority provided under section 1610(f)(3), and the waiver executed thereto, continue to
be in effect today, notwithstanding the passage of TRIA. TRIA created a mechanism, separate
and apart from section 1610(f)(1), by which judgment holders may attach foreign property. See,

e.g., Weininger v. Castro, 462 F. Supp. 2d 457, 486-87 (S.D.N.Y. 2006) (“TRIA thus expressly

provides that where a judgment against a terrorist party exists, not only its assets, but the assets
of its agencies and instrumentalities can be used to satisfy the judgment. In contrast,

§ 1610(f)(1)(A) states that if a creditor seeks to execute on assets claimed by an agency or
instrumentality of a foreign state, that agency or instrumentality must already not be ‘immune
under § 1605(a)(7).”””). TRIA did nothing to amend, repeal, or otherwise modify section
1610(f)(3). Accordingly, and as has been recognized by various courts, TRIA left unchanged the
waiver authority provided by 1610(f)(3), and the waiver that was executed by President Clinton

continues to render section 1610(f)(1) inoperable. See, e.g., Ministry of Defense and Support for

Armed Forces of Islamic Republic of Iran v. Cubic Defense Systems, Inc., 495 F.3d 1024, 1032

(9th Cir. 2007) (noting that “TRIA’s text does not expressly reinvigorate § 1610(f)(1)(A) from
President Clinton’s waiver”); Weininger, 462 F. Supp. 2d at 486-87 (describing differences
between TRIA and section 1610(f)(1), and noting that section 1610(f)(1) was waived by the

president); Smith v. Federal Reserve Bank of New York, 280 F. Supp. 2d 314, 317 & n.3

(S.D.N.Y.2003) (finding that plaintiffs could not rely on section 1610(f)(1) to attach property
because that section had been waived by the president, and separately finding that attachment
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under TRIA was also impermissible). Thus, plaintiffs cannot rely on section 1610(f)(1) to attach
the property at issue.

C. The Properties at Issue are Not “Blocked Assets” as Defined by TRIA and
Therefore are Not Subject to Attachment Under TRIA Section 201(a)

As set forth above, in addition to the exceptions under the FSIA, TRIA provides another
mechanism for attaching certain foreign property in aid of execution of a judgment. Section
201(a) of TRIA provides that “blocked assets” of a terrorist party shall be subject to attachment
in aid of execution of a judgment on a claim that is based upon an act of terrorism. Pub. L. No.
107-297. Section 201(d) of TRIA then states that “blocked assets” do not include property that:

[T]n the case of property subject to the Vienna Convention on Diplomatic

Relations or the Vienna Convention on Consular Relations, or that enjoys

equivalent privileges and immunities under the law of the United States, is being
used exclusively for diplomatic or consular purposes.

Section 201(d)(2)(B)(ii). "

The five parcels of real property at issue fall within this exception to TRIA’s definition of
“blocked assets.” First, the properties are “subject to the Vienna Convention on Diplomatic
Relations.” Under the Vienna Convention, the United States is required to “respect and protect
the premises of the mission, together with its property and archives” even after diplomatic
relations have been severed. See Article 45 of the Vienna Convention on Diplomatic Relations.
Second, these real properties are “being used exclusively for diplomatic or consular purposes” by

the United States. The United States’ obligations under the Vienna Convention include the duty

' Section 201(d)(3) of the TRIA defines “property subject to the Vienna Convention on
Diplomatic Relations or the Vienna Convention on Consular Relations” as property, “the
attachment in aid of execution or execution of which would result in a violation of an obligation
of the United States under [either of the] Vienna Convention[s].”
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to protect and maintain diplomatic properties.”” See Nebel Decl. 99 10-12. Accordingly, since
the break in diplomatic relations with Iran, the United States has undertaken to protect the
specific properties at issue pursuant to the Vienna Convention and the Foreign Missions Act. '®
See Nebel Decl. 1 4, 12. As the Nebel Declaration explains, OFM has determined that the
United States, as the receiving State, may appropriately discharge its obligation under the Vienna
Convention to protect the property, by ensuring (to the extent possible) that the properties are
occupied and generating income needed for their own maintenance and repair. See id. T 11.
Consequently, over the years OFM has leased some of the properties, and has used some of the
proceeds for maintenance costs. See id. 1 12, 14-19. Remaining proceeds have been deposited
in a blocked Iranian diplomatic account, and are not used for any other purposes. See id. T 12.
The United States’ purpose in protecting certain foreign properties pursuant to its

international obligations, and any of its specific efforts pursuant to that purpose, have been

"> The United States notes that courts must give great weight to the Executive Branch’s
interpretation of the Vienna Convention. See Sumitomo Shoji America, Inc. v. Avagliano, 457
U.S. 176, 184-85 (1982); Kolovrat v. Oregon, 366 U.S. 187, 194 (1961).

' Plaintiffs’ writs each purport to be directed at “The Islamic Republic of Iran and
Person In Possession Of The Below Described Real Property.” Although these writs were never
served on the United States or its agencies, as this Court has previously held, property in the
custody or possession of the United States is subject to the United States’ sovereign immunity.
See, e.g., Weinstein v. Islamic Republic of Iran, 274 F. Supp. 2d 53, 57-58 (D.D.C. 2003);
Flatow v. Islamic Republic of Iran, 74 F. Supp. 2d 18, 21 (D.D.C. 1999). Plaintiffs point to 28
U.S.C. § 1610(g)(2) as providing a waiver of that immunity. That section is inapplicable to these
proceedings because, as with § 1610(g)(1), see supra at 14-15, it only applies to judgments
entered under § 1605A, which plaintiffs’ judgment was not. In any event, nothing in section
1610(g)(2) prevents the United States from protecting foreign diplomatic properties in its
custody as is required by the Foreign Missions Act and the Vienna Convention. Plaintiffs point
to no other waiver of the United States’ sovereign immunity that would allow execution of a
writ, or any other compulsory judicial process, against the United States in the circumstances of
this case. See Flatow, 76 F. Supp. 2d at 23 (noting that the United States’ custody of diplomatic
properties is a “sovereign” function).
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deemed by various courts as use of the property that is “exclusively for diplomatic or consular

purposes” under section 201(d)(2)(B). As one court explained:

The United States has an international legal obligation under the Vienna
Conventions to protect foreign missions, consular premises, and their property in
the United States in the event that diplomatic relations between the United States
and a foreign country are severed. The conventions recognize that diplomatic
properties belong to the state that established them, not to the government that
controls the state. The conventions also recognize that host states have the duty to
hold in trust for future generations the diplomatic properties of a state with whom
they have a dispute, however severe and violent, that has caused the severance of
diplomatic relations. As treaties into which the United States has voluntarily
entered, the conventions are part of the fundamental fabric of the nation’s law.
Likewise, the goal of assuring that the United States is in compliance with its
treaty obligations is quintessentially “diplomatic.” Therefore, in protecting the
subject properties the United States clearly is using them for a “diplomatic
purpose.”

Hegna v. Islamic Republic of Iran, 287 F. Supp. 2d 608, 610 (D. Md. 2003) (emphasis added);

see also Mousa v. Islamic Republic of Iran, No. 00-2096 (D.D.C. Nov. 5, 2003) (attached hereto

as Exhibit 3) (finding that three parcels of real property formerly associated with the Iranian
diplomatic mission -- including two of the properties in this case -- were immune from
attachment under TRIA because in “protecting and maintaining the properties the United States
[was] fulfilling its duties under international diplomatic law,” and therefore “the property is

being used for diplomatic or consular purposes”); Elahi v. Islamic Republic of Iran, No. 99-

02802 (D.D.C. July 22, 2003) (attached hereto as Exhibit 4) (granting United States’ motion to
quash writs on the same three properties at issue in Mousa v. Iran, because “an attachment of
these real properties by plaintiffs would result in a violation of an obligation owed by the United

States pursuant to the two Vienna Conventions”); Hegna v. Islamic Republic of Iran, 376 F.3d

485, 495-96 (5th Cir. 2004) (finding that foreign property formerly used as the residence of the

General Consul of Iran was immune from attachment under TRIA because the property was
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being used by the United States “exclusively for diplomatic or consular purposes” under section
201(d)(2)(B), where the United States was leasing the properties and using a portion of the funds
to maintain and preserve the property pursuant to its diplomatic obligations under the Vienna
Conventions). Thus, the purpose of the United States in protecting the properties at issue,
including in renting out the properties where feasible, constitutes a “diplomatic purpose,” under
section 201(d) of the TRIA."” Therefore, the properties are not blocked assets, and are not

subject to attachment under TRIA.

As neither the FSIA exceptions nor TRIA applies to the properties at issue, the FSIA and
the Foreign Missions Act prohibit the attachment of the real properties. The real properties are
immune from attachment pursuant to these provisions because the properties were used in the
past by the Iranian government for diplomatic activities and they are now being maintained
and/or leased by the Department of State pursuant to the United States’ duties under the Vienna
Convention to preserve such diplomatic property.

CONCLUSION
For the reasons provided above, the Court should quash the plaintiffs’ writs in their

entirety.

"7 The fact that some of the properties are not currently occupied does not render them
attachable under TRIA. As the cases indicate, it is the United States’ “diplomatic purpose” in
protecting the property from interference that makes the property immune from attachment, not
the means it takes in effectuating that purpose. See, e.g., Hegna; 287 F. Supp. 2d at 610.
Further, as explained in the Nebel Declaration, and as is shown in the jurisprudence involving
some of the exact properties at issue, OFM has taken efforts to periodically lease the properties
where feasible.
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CERTIFICATE AS TO PARTIES, RULINGS,
AND RELATED CASES

A. Parties

The parties are: plaintiffs Michael Bennett and Linda Bennet, individually and
as co-administrators of the estate of Marla Ann Bennett; defendants Islamic Republic
of Iran, and the Iranian Ministry of Information and Security; and movant-appellee
United States of America.

B. Rulings Under Review

The ruling under review is Chief Judge Lamberth’s March 31, 2009
memorandum opinion and order granting the United States’ motion to quash the
plaintiffs’ writs of attachment (App. 15-46). It is reported at 604 F. Supp. 2d 152
(D.D.C. 2009).

C. Related Cases

A default judgment was issued in this case in 2007 under the same caption and
district court docket number. 507 F. Supp. 2d 117 (D.D.C. 2007). We are not aware
of any related cases currently pending in any other United States court of appeals or
any court in the District of Columbia within the meaning of Circuit Rule 28. We note
that on September 30, 2009, Chief Judge Lamberth issued a memorandum that
captioned this case along with nineteen other civil suits pending in the district court
for the District of Columbia. In re: Islamic Republic of Iran Terrorism Litigation

(available at district court docket number 44 in the case on review). We do not
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believe those cases fall within the definition of related cases under Rule 28, however.

/s/ Samantha L. Chaifetz
Samantha L. Chaifetz
Attorney for Appellee

Date: November 30, 2009
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No. 09-5147

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

MICHAEL BENNETT AND LINDA BENNETT,
INDIVIDUALLY AND AS CO-ADMINISTRATORS
OF THE ESTATE OF MARLA ANN BENNETT,

Plaintiffs-Appellants,
V.

ISLAMIC REPUBLIC OF IRAN, et al.,
Defendants,

UNITED STATES OF AMERICA,
Appellee.

On Appeal from the United States District Court
For the District of Columbia, Case No. 03-1486

CORRECTED BRIEF FOR APPELLEE UNITED STATES OF AMERICA

JURISDICTIONAL STATEMENT
Plaintiffs asserted claims against Iran under 28 U.S.C. § 1605(a)(7), and
invoked the jurisdiction of the district court under 28 U.S.C. §§ 1330(a), 1331, and
1332(a). See App. 7. The district court entered a default judgment in favor of the
plaintiffs against Iran on August 30,2007. Docket (“Dkt.”) No. 21. Plaintiffs sought

to enforce the judgment by obtaining writs of attachment against various properties
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located in the District of Columbia. See App. 67, 74, 82, 88, 93. The United States
filed a motion to quash those writs. App. 48 (Dkt. No. 34). The district court granted
the motion to quash on March 31, 2009. 604 F. Supp. 2d 152 (D.D.C. 2009) (App.
15-45, 46). Plaintiffs noticed this appeal on April 23, 2009, within the period
specified by Fed. R. App. P. 4(a)(1). App. 47. This court has jurisdiction under 28
U.S.C. § 1291.
STATEMENT OF THE ISSUE

Section 201 of the Terrorism Risk Insurance Act (TRIA) permits a plaintiff
with a compensatory award against a terrorist party to attach the “blocked assets™ of
the terrorist party in order to satisfy the judgment. Section 201 excludes from the
definition of “blocked assets” any property “subject to the Vienna Convention on
Diplomatic Relations” that is “being used exclusively for diplomatic or consular
purposes.” The question presented is whether the district court properly concluded
that the properties at issue are excluded from TRIA’s definition of “blocked assets,”
and thus unavailable for attachment.

STATUTES AND REGULATIONS

Pertinent statutes and regulations are contained in the addendum to this brief.
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STATEMENT OF THE CASE

This appeal concerns a district court’s order quashing writs of attachment
issued against property belonging to Iran. In August 2007, the Bennetts, plaintiffs-
appellants here, obtained a default judgment against Iran and the Iranian Ministry of
Information and Security for Iran’s role in the July 2002 bombing of Hebrew
University by Hamas operatives, which resulted in the death of their daughter, Marla
Ann Bennett. See Bennett v. Islamic Republic of Iran, 507 F. Supp. 2d 116 (D.D.C.
2007) (Dkt. Nos. 20-21).

In 2008, in an effort to satisfy their default judgment for more than $12 million,
plaintiffs sought and obtained writs of attachment against five parcels of real property
owned by Iran and located in the District of Columbia. See App. 15-18. The United
States, acting pursuant to 28 U.S.C. § 517, filed a motion to quash all five of the writs
on the ground that plaintiffs sought to attach diplomatic properties governed by the
terms of the Foreign Missions Act and the Vienna Convention on Diplomatic
Relations. App. 48 (Dkt. No. 34). The district court granted the Government’s

motion and quashed the writs. App. 15-45, 46. Plaintiffs now appeal. App. 47.
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STATEMENT OF THE FACTS

L. Legal Framework: Treaty Obligations and Federal Legislation

In recent years, Congress has enacted, and amended, several statutory
provisions concerning private suits against state sponsors of terrorism — lifting the
sovereign immunity of those foreign states for various types of claims, and
allowing for the enforcement of judgments against certain assets of terrorist states
that are located here.' This case turns on a crucial aspect of the governing law that
has gone unchanged: in accordance with obligations under the Vienna Convention
on Diplomatic Relations, certain diplomatic property of foreign states remains
exempt from attachment by parties such as the Bennetts.

A.  The Vienna Convention on Diplomatic Relations
and the Foreign Missions Act.

The United States has entered into treaties and international agreements that
establish its obligation to protect diplomatic property. Foremost among these is
the Vienna Convention on Diplomatic Relations (“Vienna Convention” or

“VCDR?”), ratified by the United States in 1972, which provides the legal

' See, e.g., Antiterrorism and Effective Death Penalty Act, Pub. L. No.
104-132, § 221(a), 110 Stat. 1214, 1242 (1996) (amending the Foreign Sovereign
Immunities Act, 28 U.S.C. § 1605(a)(7)); Terrorism Risk Insurance Act (TRIA),
Pub. L. No. 107-297, Title II, § 201, 116 Stat. 2332, 2337-39 (2002) (codified at 28
U.S.C. § 1610 note) (facilitating recovery of judgments under the Foreign Sovereign
Immunities Act in some cases).
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framework for reciprocal obligations regarding diplomatic relations between
foreign states. See Vienna Convention on Diplomatic Relations, done Apr. 18,
1961, 23 U.S.T. 3227 (1972), 500 U.N.T.S. 95.

The Vienna Convention establishes that the “premises of a foreign mission
shall be inviolable,” “immune from search, requisition, attachment or execution,”
and that “[t]he receiving State is under a special duty to take all appropriate steps
to protect the premises of the mission.” VCDR, art. 22. Under Article 30 of the
Convention, the residence of diplomatic staff enjoys the same protection as the
premises of the mission. Id., art. 30(1); see id., art. 1(e).

Further, the Vienna Convention requires a host country to take steps to
protect these properties even under exceptional circumstances. Under Article 45,
if diplomatic relations are severed or if a mission is recalled, the “sending State
may entrust the custody of the premises of the mission, together with its property
and archives, to a third State acceptable to the receiving State.” Id., art. 45(b).
But even if the sending and receiving States cannot agree on a custodial third
State, still “the receiving State must, even in case of armed conflict, respect and
protect the premises of the mission, together with its property and archives.” Id.,
art. 45(a).

Implementing these obligations of the Vienna Convention, the Foreign
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Missions Act, 22 U.S.C. § 4301 et seq., specifically authorizes the Secretary of
State to “protect and preserve any property of [a] foreign mission” if that “mission
has ceased conducting diplomatic, consular and other governmental activities in
the United States and has not designated a protecting power or other agent
approved by the Secretary to be responsible for the property of that foreign
mission.” 22 U.S.C. § 4305(c)(1); see id. § 4302(a)(3) (defining “foreign mission”
to mean “any mission to or agency or entity in the United States which is involved
in the diplomatic, consular, or other activities of, or which is substantially owned
or effectively controlled by . . . a foreign government”).’

Consistent with the Vienna Convention, the Foreign Missions Act also
prohibits the attachment of foreign mission property being held by the Department
of State. Specifically, 22 U.S.C. § 4308(f) provides: “Assets of or under the
control of the Department of State, wherever situated, which are used by or held

for the use of a foreign mission shall not be subject to attachment, execution,

* See generally Palestine Information Off. v. Schultz, 853 F.2d 932, 936 (D.C.
Cir. 1988) (observing that “[1]n passing the Foreign Missions Act, Congress vested
broad authority over foreign missions in the Secretary of State™); 22 U.S.C. §4301(c)
(charging the Secretary with determinations about the “treatment to be accorded to
a foreign mission in the United States”). Pursuant to 22 U.S.C. § 4303(4), the
Secretary has delegated her authority with respect to the treatment and oversight of

foreign mission properties to the State Department’s Office of Foreign Missions. See
Delegation Authority No. 214 (cited at App. 57); 48 C.F.R. § 601.603-70.

6
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injunction, or similar process, whether intermediate or final.” /d.

B. The Foreign Sovereign Immunities Act and Section 201 of the
Terrorism Risk Insurance Act.

Under the Foreign Sovereign Immunities Act (“FSIA”), foreign states are
immune from the jurisdiction of federal and state courts, except as provided by the
Act. 28 U.S.C. § 1604. One such exception permits suits, such as the Bennetts’,
for certain claims for personal injury or death caused by state-sponsored terrorism.
See 28 U.S.C. § 1605(a)(7) (repealed Jan. 2008); see also 28 U.S.C. § 1605A.°

Even where a judgment may be obtained, the FSIA generally prohibits the
attachment of a foreign state’s property, subject to express statutory exceptions.
28 U.S.C. §§ 1609, 1610. Prior to the enactment of Section 201 of the Terrorism
Risk Insurance Act (“TRIA”) in 2002, judgment creditors could only attach the
property of state sponsors of terrorism if the foreign state had used the property for
commercial activity. See 28 U.S.C. § 1610(a)(7); see also Flatow v. Islamic
Republic of Iran, 76 F. Supp. 2d 16, 23 (D.D.C. 1999).

TRIA § 201 expanded the rights of judgment creditors to attach properties

3In 1996, Congress established the exception at § 1605(a)(7) for certain claims
brought against state sponsors of terrorism and arising out of their provision of
material support of acts of terrorism. In 2008, several months after plaintiffs’
judgment was issued, Congress repealed § 1605(a)(7) and added a new section, 28
U.S.C. § 1605A, which, inter alia, reasserts the exception previously at § 1605(a)(7)).
This case remains a suit under § 1605(a)(7). See App. 44.

7
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of a “terrorist party,” including state sponsors of terrorism such as Iran.* As
relevant here, Section 201 permits terrorism victims with judgments under 28
U.S.C. § 1605(a)(7) to satisfy their judgments for compensatory damages by
attaching “the blocked assets of [a] terrorist party.” Pub. L. No. 107-297,

§ 201(a), 116 Stat. at 2337 (codified at 28 U.S.C. § 1610 note).

Under TRIA, “blocked asset” is a term of art, initially defined as “any asset
seized or frozen by the United States under section 5(b) of the Trading With the
Enemy Act (50 U.S.C. App. 5(b)) or under sections 202 or 203 of the International
Emergency Economic Powers Act (50 U.S.C. 1701; 1702).” Id. § 201(d)(2)(A),
116 Stat. at 2339. The definition of “blocked asset” goes on to expressly exclude
“property subject to the Vienna Convention on Diplomatic Relations . .. being

used exclusively for diplomatic or consular purposes.” Id. § 201(d)(2)(B)(ii), 116

* Before the enactment of TRIA, Congress twice expanded the rights of
plaintiffs with judgments under 28 U.S.C. § 1605(a)(7) to allow them to attach
generally the property of state sponsors of terrorism. See Treasury and General
Government Appropriations Act of 1999, Pub. L. No. 105-277, Title I, § 117(a), 112
Stat. 2681, 2681-491 (1998) (adding 28 U.S.C. § 1610(f)(1)(A)); Victims of
Trafficking and Violence Protection Act of 2000, Pub. L. No. 106-386, § 2002(f)
(adding 28 U.S.C. § 1610(f)(3)). Each time, however, Congress authorized the
President to waive this new attachment provision in the interest of national security,
and each time, President Clinton immediately exercised this authority. See
Presidential Determination No. 99-1, 63 Fed. Reg. 59,201 (Oct. 21, 1998);
Presidential Determination No. 2001-01, 65 Fed. Reg. 66,483 (Nov. 6, 2000). The
exception has never gone into effect.
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Stat. at 2340; see also id. § 201(d)(3), 116 Stat. at 2340 (defining “property
subject to the Vienna Convention on Diplomatic Relations” as property “the
attachment in aid of execution or execution of which would result in a violation of
an obligation of the United States under [the] Vienna Convention™).

Because Section 201 authorizes attachment only of “blocked assets,” any
property subject to the Vienna Convention on Diplomatic Relations that “is being
used exclusively for diplomatic and consular purposes” is not subject to
attachment. TRIA § 201(a), 116 Stat. at 2337.

II.  Historical Framework: U.S.-Iran Diplomatic Relations

A. Severance of Diplomatic Relations and Assumption of Custodial
Responsibilities.

In response to Iran’s seizure of American hostages, on November 14, 1979,
the President exercised his powers under the International Emergency Economic
Powers Act and “blocked all property and interests in property of the Government
of Iran . . . subject to the jurisdiction of the United States.” Exec. Order No.
12170, 44 Fed. Reg. 65,729 (Nov. 15, 1979). Initially the United States
nonetheless allowed Iran to continue to occupy its diplomatic and consular
properties here. App. 18. But on April 7, 1980, as the hostage crisis continued,

the President exercised his foreign affairs powers to sever diplomatic relations
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with Iran. /d. at 33. Iranian diplomatic officials were ordered to leave the United
States. Id.

Shortly thereafter, the Department of State approved Algeria as the
protecting power for Iranian interests in the United States. As it informed
Algeria, however, the United States retained custody over Iran’s diplomatic and
consular properties in response to Iran’s refusal to return custody of the United
States’ diplomatic and consular property to either the United States or its
protecting power, Switzerland. Id. at 33-34; see id. at 58-59. The State
Department assured Algeria by diplomatic note that it would take all appropriate
measures for the safety and protection of Iran’s diplomatic and consular properties
in the United States. App. 33-34 .

As a result, the diplomatic and consular properties of Iran — including the
five parcels of real property at issue in this case — have remained in the protective
custody of the Department of State since 1980. App. 33-37; id. at 61-63 (noting
that they remain blocked pursuant to Exec. Order No. 12170).

B.  Satisfaction of the Vienna Convention on Diplomatic Relations.

As noted, Article 45 of the Vienna Convention on Diplomatic Relations
imposes on the United States an obligation to “respect and protect” Iran’s

diplomatic property in the United States. From 1980, when the United States

10
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severed diplomatic relations with Iran, until 1983, the United States fulfilled this
obligation by providing for “essential maintenance and repairs” of the properties at
the expense of American taxpayers. App. 64-65. But as it became clear that the
dispute concerning the parties’ respective diplomatic and consular properties
would not be resolved in the near term, the State Department determined that
renting out Iran’s properties would enable the United States to fulfill its “respect
and protect” obligations over the long term. The Department reasoned that rental
of the properties “would provide a source of funds for essential maintenance and
repairs, necessary to supplement the scarce appropriated funds available for these
activities.” Id. at 60 (noting also that keeping the buildings occupied would help
to protect and preserve them); see id. at 34-35. By diplomatic note tendered on
March 10, 1983, the United States notified Algeria of its intentions to offer Iran’s
diplomatic and consular properties for rent in order to protect Iran’s interests in the
long term. App. 34.

Accordingly, the United States has periodically leased all of the diplomatic
properties at issue here — 3003 and 3005 Massachusetts Ave., N.-W.; 3410 Garfield

St., N.W.; Lot 8, Square 2145 N.W.; and Lot 0820, Square 2145, N.W. °—to

> More descriptively, these include the former Ambassador’s residence at 3003
Massachusetts Ave., N.W.; the former Embassy Chancery at 3500 Massachusetts
Ave.,N.W.; aformer diplomatic residence of the Embassy at 3410 Garfield St., N.-W_;

11
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various private parties and to other foreign governments’ missions. App. 34-35.
Proceeds from the rental of these properties go toward maintenance and repairs;
any additional proceeds are deposited in a blocked Iranian diplomatic account. /d.
at 35.

III. Judicial Framework: Attempts to Attach Iranian Diplomatic Properties

A. Prior Cases.

As the district court observed, App. 37-38, this is not the first case to come
before the District Court or this Court seeking to attach properties owned by Iran
and formerly maintained for its diplomatic mission. Prior cases have all reached
the same conclusion — that these properties remain immune from attachment or
execution. See, e.g., Mousa v. Islamic Republic of Iran, No. 00-2096, at 7-8
(D.D.C. Nov. 5, 2003) (holding properties formerly associated with the Iranian
diplomatic mission — including 3003 Massachusetts Avenue N.W., and 3410
Garfield Street N.W. — were immune from attachment under TRIA because “the
United States [was] fulfilling its duties under international diplomatic law” by
“protecting and maintaining the properties,” and therefore they were “being used

for diplomatic or consular purposes”); Elahi v. Islamic Republic of Iran, No.

and two additional properties (at Lot 8, Square 2145 NW and Lot 0820, Square 2145,
NW) that form part of the former Iranian Embassy compound and function primarily
as parking lots for the Embassy. App. 15-16; see id. 61-63.
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99-02802 (D.D.C. July 22, 2003) (quashing writs on the same properties as in
Mousa, because allowing attachment of these properties “would result in a
violation of an obligation owed by the United States pursuant to the two Vienna
Conventions™).® Other courts have similarly assessed and rejected efforts to attach
Iranian diplomatic or consular properties in other jurisdictions. See, e.g., Hegna
v. Islamic Republic of Iran, 376 F.3d 485, 495-96 (5th Cir. 2004); Hegna v.
Islamic Republic of Iran, 287 F. Supp. 2d 608 (D. Md. 2003) (same), aff’d on
other grounds, 376 F.3d 226 (4th Cir. 2004).

B. Proceedings Below.

As explained supra, the Bennetts sought to enforce a default judgment
against Iran by attaching five real properties that are associated with the former
Iranian diplomatic mission and have been under the control of the United States

since 1980. See App. 15. The United States moved to quash plaintiffs’ writs,

® Other plaintiffs in this jurisdiction have been denied the relief sought on other
legal bases. See, e.g., Hegna v. Islamic Republic of Iran, No. 04-5139 (D.C. Cir.
Apr. 22, 2005) (holding that plaintiffs — who sought to attach properties including
3003 and 3005 Massachusetts Ave., N.W., and 3410 Garfield St., N.W. — had
relinquished any right to relief by accepting compensation from the U.S. Treasury);
Flatow, 76 F. Supp. at 21-23 (holding that the leasing of Iran’s former diplomatic
properties on Massachusetts Avenue and Garfield Street by the United States
“pursuant to its ‘preserve and protect’ responsibilities” did not render the properties
subject to attachment under the FSIA’s exception for commercial activity at 28 U.S.C.

§ 1610(a)(7)).
13
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urging that they cover diplomatic properties not subject to attachment.

The district court agreed, holding that “in light of the Office of Foreign
Mission’s continued assertion of authority over Iran's former diplomatic property
under the Foreign Missions Act,” the “inescapable conclusion” is that the
“real properties at issue are currently immune from attachment under the laws of
the United States.” App. 38. The court noted that, like other courts to consider
such questions, it had also reached this conclusion in prior cases. Id. at 37-38
(citing cases).

The court rejected the arguments advanced by the plaintiffs in their district
court papers: that the United States lacked standing to seek to quash the writs of
attachment; that the Vienna Convention on Diplomatic Relations does not provide
for immunity after the withdrawal of diplomatic relations; and that the properties
at issue are subject to attachment under FSIA’s commercial activity exception, 28
U.S.C. § 1610(a)(7). App. 39-43; see Pls. Mem. in Opp. to the Govt’s Mot. to
Quash (“Pls Mem. in Opp.”) (Dkt. No. 35). Notably, plaintiffs do not raise any of
these issues on appeal.

In rejecting plaintiffs’ standing argument as “without merit and essentially
frivolous,” App. 39, the court observed that this case involves the United States’s

“independent foreign policy obligations under the Vienna Convention and the
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Foreign Mission Act,” namely its “duty to protect and respect the diplomatic
properties of other nations,” id. at 40, and related “foreign policy and national
security interests,” id. at 41 (acknowledging concerns about reciprocal or
retaliatory action).

The court went on to address plaintiffs’ argument that the Iranian properties
at issue are covered by the FSIA’s commercial activity exception, 28 U.S.C.
§ 1610(a)(7). Plaintiffs had argued that § 1610(a)(7) should apply because the
properties were “unoccupied” and “not being maintained.” Pls. Mem. in Opp. 9
(Dkt. No. 35). The district court explained that § 1610(a)(7) “turns on whether the
foreign state — in this case Iran — is using the properties at issue for a commercial
purpose,” App. 43 (citing Flatow, 76 F. Supp. 2d at 23), and plainly no such
activity had occurred here. The court explained that it made “no difference” to the
immunity analysis whether the properties were unoccupied or even in poor
condition. /d. at 43-44. The court observed that specific treatment of the
properties of foreign missions falls within the Department of State’s broad

discretion under the Foreign Missions Act. Id.

7 The district court also explained that plaintiffs could not rely on 28 U.S.C.
§ 1610(g), a provision enacted in 2008, to obtain relief, and concluded that, in any
event, the application of § 1610(g) “would not alter the outcome with respect to the
writs of attachment.” App. 44. Plaintiffs do not challenge that ruling on appeal.
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SUMMARY OF ARGUMENT

Plaintiffs in this litigation have a default judgment against Iran pursuant to
the FSIA’s “terrorism exception” to foreign sovereign immunity. The United
States emphatically condemns the acts of terrorism that gave rise to this judgment,
and has deep sympathy for plaintiffs’ suffering. The United States remains
committed to disrupting terrorist financing and to pursuing those responsible for
terrorist acts against U.S. nationals.

Attachment of the properties targeted by plaintiffs’ writs is not permitted
under the laws of the United States, however, and would be inconsistent with
obligations set out in the Vienna Convention on Diplomatic Relations. Because
the relations among nations are by nature reciprocal, the position urged by
plaintiffs could have significant implications for U.S. foreign policy and
international relations. In the past, similarly situated plaintiffs have sought to
attach many of the same properties at issue here, and courts have repeatedly
determined that these properties are not subject to attachment. The district court
here reached the same conclusion, and quashed appellants’ writs of attachment.
That judgment was proper, and should be affirmed.

Plaintiffs do not press the various arguments they advanced in the district

court. They now argue that the properties qualify as attachable “blocked assets”
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within the meaning of the TRIA. Their argument on appeal is sufficiently distinct
from anything articulated in the district court that it may be considered waived. In
any event, the argument fails on its merits because TRIA specifically excludes
from its definition of “blocked assets” any “property subject to the Vienna
Convention on Diplomatic Relations . . . [that] is being used exclusively for
diplomatic or consular purposes.” TRIA § 201(d)(2)(B)(ii), 116 Stat. at 2340.

As the State Department has determined and as prior cases reflect, the
properties at issue in this case all fall within the statutory definition of
“propert[ies] subject to the Vienna Convention on Diplomatic Relations.” Id.

§ 201(d)(3), 116 Stat. at 2340. Plaintiffs readily concede that this is true of four of
the five properties at issue, but argue that the fifth — 3410 Garfield Street, N.W. —
is not subject to the Vienna Convention. See Pls. Br. 13, 23-26. This is a new
development on appeal: plaintiffs did not previously so argue. The argument is
thus waived. And, in any event, it is without merit. The district court found,
based on undisputed evidence, that the Garfield Street property was, prior to 1979,
a diplomatic residence. By its terms, the Vienna Convention makes clear that,
whether or not it is part of the premises of the mission, the residence of diplomatic
staff enjoys the same protections as the premises of the mission. VCDR, arts. 1(e),

30(1). Moreover, courts have concluded that deference i1s owed the State
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Department on questions of whether a particular property is protected by the
Vienna Convention, and the Garfield Street property has consistently been
recognized as such.

Further, all five subject properties are in the protective custody of the
Department of State. Acting pursuant to a broad delegation of authority and
discretion, the Department protects and preserves the properties in satisfaction of
international obligations and to advance long-term U.S. foreign policy objectives.
Plaintiffs nonetheless argue that the properties are not “‘being used exclusively for
diplomatic and consular purposes.’” Id. at 16-19 (quoting TRIA
§ 201(d)(2)(B)(i1)). They neither suggest that the United States, as custodian of
the properties, seeks to achieve any non-diplomatic objective, nor otherwise
dispute that the United States’ sole purpose in maintaining the properties is
diplomatic. Rather, they maintain that TRIA requires a separate and independent
assessment of the “the properties’ use,” and suggest that the leasing of property is
necessarily not diplomatic. Pls. Br. 17.

Plaintiffs made no argument of this sort in district court. Even if this Court
elects to consider it, plaintiffs’ position does not find support in TRIA’s “plain
language,” id., as they now contend. In fact, their view rests on a misreading of

the statute — one that treats Section 201(d)(2)(B)(i1) as if it establishes distinct
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requirements of “diplomatic uses” and “diplomatic purposes.” Plaintiffs’
approach is fundamentally problematic. Contrary to accepted canons of statutory
construction, plaintiffs read TRIA to require, rather than avoid, violations of
international treaty obligations. Moreover, plaintiffs seek to replace the State
Department’s lawful exercise of authority (which reflects powers constitutionally
vested in the Executive branch and discretion expressly afforded by Congress)
with judicial determinations on matters of foreign policy. See App. 41-42 & n.9.

Finally, even plaintiffs’ erroneous reading of the statute does not establish
any basis for relief in this case. They have not identified any manner in which the
property is “being used” that renders it attachable. Plaintiffs cannot overcome the
presumption of immunity to which property of a foreign state is entitled where
they identify no basis for an exception.

STANDARD OF REVIEW

Whether the properties at issue may be attached under TRIA is a question of
law this Court reviews de novo. See Price v. Socialist People’s Libyan Arab
Jamahiriya, 389 F.3d 192, 197 (D.C. Cir. 2004). This Court reviews any findings

of fact for clear error. /d.
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ARGUMENT

THE DISTRICT COURT PROPERLY CONCLUDED

THAT PLAINTIFFS CANNOT ATTACH DIPLOMATIC

PROPERTIES BELONGING TO IRAN THAT ARE

BEING USED BY THE UNITED STATES

EXCLUSIVELY FOR DIPLOMATIC PURPOSES.

A.  As the District Court Recognized, the Department of State

Has Broad Authority To Identify and To Protect
Iran’s Diplomatic Properties.

The Department of State is the agency within the United States government
that administers matters arising under the Vienna Convention on Diplomatic
Relations and manages foreign government-owned diplomatic and consular
property as appropriate under the Foreign Missions Act. As discussed below, the
Department’s views as to the scope and application of the Vienna Convention are
entitled to deference, and its authority over foreign missions is broad.

1. The Vienna Convention establishes a framework for regulating
diplomatic relations between nations. The Convention’s basic principles include
the immunity of diplomatic property from attachment, VCDR, art. 22, and the
obligation of a receiving State “to respect and protect” foreign diplomatic mission
property, id., arts. 22, 45.

In the United States, the Department of State is the agency charged with

administering matters arising under the Convention, including accrediting foreign
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diplomatic personnel and determining which properties qualify for the protections.
VCDR, art. 1(I). Courts have consistently recognized the deference owed to
Executive agencies in the interpretation of treaties that they negotiate and
subsequently administer. See, e.g., Sumitomo Shoji Am., Inc. v. Avagliano, 457
U.S. 176, 184-85 (1982) (citing Kolovrat v. Oregon, 366 U.S. 187, 194 (1961))
(“Although not conclusive, the meaning attributed to treaty provisions by the
Government agencies charged with their negotiation and enforcement is entitled to
great weight.”); Air Canada v. Dept. of Transp., 843 F.2d 1483, 1486 (D.C. Cir.
1988) (when operative terms of treaty “have some play,” reviewing court “owes
substantial deference to the interpretation given by the administering agency to
matters within its competence™). Here particular deference is appropriate because
the Executive branch is charged by the Constitution with conducting foreign
policy, and the interpretation of international legal obligations is likely to have
foreign policy implications. See also U.S. Const. art. I1, § 3, cl.3. Cf. App. 42
(acknowledging that “questions concerning extent of United States treaty
obligations . . . are largely nonjusticiable political questions”) (citing Holmes v.
Laird, 459 F.2d 1211, 1215 (D.C. Cir. 1972), as well as Kucinich v. Bush, 236 F.
Supp. 2d 1, 16 (D.D.C. 2002)).

2. In the Foreign Missions Act, Congress assigned to the Department of
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State the central role in carrying out U.S. policy “to support the secure and
efficient operation” of American missions abroad and foreign missions in this
country. 22 U.S.C. § 4301(b). The Act expressly charges the Secretary of State
with managing the reciprocal relationship between the treatment of our own
missions abroad and foreign missions here. Id. § 4301(c).* Accordingly, the
Secretary is authorized “to decide what constitutes a foreign mission for the
purposes of the Act.” Palestine Information Off. v. Schultz, 853 F.2d 932, 936
(D.C. Cir. 1988); see 22 U.S.C. § 4302(b) (“determinations with respect to the
meaning and applicability of the terms . . .[including “foreign mission”] shall be
committed to the discretion of the Secretary”). In addition, the Secretary
regulates, inter alia, the provisions of benefits — including “maintenance” and
“protective services” — to foreign missions. 22 U.S.C. §§ 4303-4305; see id.

§ 4302(a)(1). Relatedly, the Act authorizes the Secretary to “protect and preserve
any property of [a] foreign mission” when relations have been severed and there is
no protecting power or agent approved to take responsibility for the property. 22

U.S.C. § 4305(c)(1).

® Section 4301 (c) provides: “The treatment to be accorded to a foreign mission
in the United States shall be determined by the Secretary after due consideration of
the benefits, privileges, and immunities provided to missions of the United States in
the country or territory represented by that foreign mission, as well as matters relating
to the protection of the interests of the United States.”
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This Court has previously acknowledged that Congress has “vested broad
authority over foreign missions” in the Secretary of State. Palestine Information
Off., 853 F.2d at 936. Indeed, this Court has observed that “[w]hen exercising its
supervisory function over foreign missions, the State Department acts at the apex
of its power” because it “wields the combined power of both executive and
legislative branches.” Id. at 937 (cited at App. 26-27). Cf. App. 43 (recognizing
that the State Department’s decisionmaking with respect to the preservation of
foreign diplomatic properties is not subject to second-guessing by courts); id. at
31-32 (explaining that matters relating to foreign relations are “‘largely immune

299 ¢

from judicial inquiry or interference,”” “particularly . . . where, as here, Congress
vested the State Department with sweeping authority to manage former diplomatic
properties in the United States”) (quoting Regan v. Wald, 468 U.S. 222, 242
(1984)).

B.  The Five Properties At Issue Are Not Subject to Attachment.

As set forth above, the FSIA provides that “the property in the United States
of a foreign state shall be immune from attachment arrest and execution except as
provided” in enumerated statutory exceptions. 28 U.S.C. § 1609. This statute

establishes a default presumption that the property of a foreign state is immune

from execution and places the burden on a judgment creditor to show that a
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specific property falls within an enumerated exception to the general rule of
immunity. See, e.g., Olympic Chartering, S.A. v. Ministry of Industry and Trade
of Jordan, 134 F. Supp. 2d 528, 536 (S.D.N.Y. 2001) (acknowledging the
“presumption of immunity for the property of foreign states”). Thus, as this Court
explained in FG Hemisphere Assocs., LLC v. Democratic Republic of Congo, 447
F.3d 835 (D.C. Cir. 2006), while the party asserting immunity may “bear the
ultimate burden of persuasion,” plaintiffs seeking to attach property “bear|] the
burden of producing evidence that immunity should not be granted.” Id. at 842.

In 2002, Congress added to the existing FSIA scheme by providing that
“blocked assets” of a terrorist party are subject to attachment in aid of execution of
a judgment on a claim based upon an act of terrorism. TRIA § 201(a), 116 Stat. at
2337 (codified at 28 U.S.C. § 1610 note). Congress specified, however, that
property “subject to the Vienna Convention on Diplomatic Relations . . . being
used exclusively for diplomatic or consular purposes” does not constitute a
“blocked asset.” Id. § 201(d)(2)(B)(ii), 116 Stat. at 2340.°

On appeal, plaintiffs argue that the properties they seek to attach are

? More fully, the section exempts “property subject to the Vienna Convention
on Diplomatic Relations or the Vienna Convention on Consular Relations, or that
enjoys equivalent privileges and immunities under the law of the United States, [and]
is being used exclusively for diplomatic or consular purposes.” TRIA
§ 201(d)(2)(B)(ii), 116 Stat. at 2340.
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excepted from immunity by TRIA because they fall outside Section
201(d)(2)(B)(i1). Before the district court, however, they made no attempt to make
any showing to this effect to overcome the presumption of immunity. Based on
the undisputed evidence presented by the Government and careful analysis of the
relevant law, the district court properly ruled that the five parcels of real property
at issue are not within the scope of any applicable exception to general immunity.

1. Diplomatic Properties for Purposes of Section 201(d)(2)(B)(ii).

Plaintiffs concede that four of the five properties at issue “are diplomatic
properties for the purposes of section 201(d)(2)(B)(i1).” Pls. Br. 13. They assert
that “[t]here is a contest regarding the fifth property, located at 3410 Garfield
Street, N.\W.” Id.

That is not the case, however. Plaintiffs had not previously disputed
that the Garfield Street property was used as a diplomatic residence by Iran and is
therefore subject to the Vienna Convention on Diplomatic Relations. See App. 62
(supporting declaration from the Deputy Assistant Secretary for Diplomatic

Security and Deputy Director of the Office of Foreign Missions).' The argument

' If anything, plaintiffs’ supplemental filing in the district court — which was
quoted in the court’s decision but then struck from the record — indicated that they
agreed that the Garfield Street property is a diplomatic property. App. 23-24 & n.5
(quoting Dkt. No. 37); see id. at 42 (striking Dkt. No. 37).
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plaintiffs seek to press on appeal is thus waived. See Potter v. District of
Columbia, 558 F.3d 542, 547 (D.C. Cir. 2009) (and cases cited therein)
(explaining that it “does not suffice to make [an] argument for the first time on
appeal”); Ben-Kotel v. Howard University, 319 F.3d 532, 535 (D.C. Cir. 2003)
(finding “no occasion to decide” questions “because [plaintiff] did not raise them
first in the district court™); Marymount Hospital, Inc. v. Shalala, 19 F.3d 658
(D.C. Cir. 1994).

Even if this Court were to entertain plaintiffs’ argument, it is without merit.
The district court properly noted that the Garfield Property was “used as a
diplomatic residence of the Embassy,” App. 15, and regarded it as a “diplomatic
property” subject to the Vienna Convention on Diplomatic Relations, e.g., id. at
21, 37-38, 39-45. This conclusion reflects the State Department’s position since
1980, when the United States assumed protective custody of this and other
diplomatic properties belonging to Iran. As discussed in Section A, supra, the
State Department’s view on this point is entitled to substantial weight, given the
agency’s role in administering matters arising under the Vienna Convention and
its express authority under the Foreign Missions Act. See Hegna, 376 F.3d at 494

299

(giving “‘substantial weight’” to the United States’s view that the former residence

of the General Consul of Iran was covered by the Vienna Convention on Consular
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Relations). The Garfield Street property has, in fact, always been treated in this
way. See Mousa, No. 00-2096 (D.D.C. Nov. 5, 2003); Elahi, No. 99-02802
(D.D.C. July 22, 2003); Flatow, 76 F. Supp. at 21-23.

Moreover, that the Garfield Street parcel is, as described in TRIA,“property
subject to the Vienna Convention on Diplomatic Relations™ is readily established.
TRIA § 201(d)(2)(B)(i1), 116 Stat. at 2340. The State Department’s view finds
clear support in the text of the Vienna Convention, which guarantees the residence
of diplomatic staff the same protections as the premises of the mission. VCDR,
art. 30(1); see id., art. 1(e).

Plaintiffs do not identify relevant contrary authority, and we are aware of
none. The case on which they rely — Permanent Mission of India v. City of New
York, 551 U.S 193 (2007) — is inapposite. It did not involve an action for
attachment or address articles 45 or 30 of the Vienna Convention, which provide
the obligation to “respect and protect” diplomatic property, including the residence
of a diplomatic agent. Rather, Permanent Mission of India presented a
jurisdictional question: whether foreign sovereigns were immune from a lawsuit to
declare the validity of local tax liens on their property. The Supreme Court held
that the case fell within the “right in immovable property” exception of the FSIA.

Permanent Mission of India, 551 U.S. at 195; see id. at 197 & n.1 (noting that the
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foreign states “are immune from foreclosure proceedings”). The Court looked to
article 31 of the Vienna Convention on Diplomatic Relations (which addresses the
limited immunity of diplomatic agents from civil jurisdiction), but found that it did
not provide any clear guidance on the question presented. Permanent Mission of
India, 551 U.S. at 201-02.

2. “Being used exclusively for diplomatic or consular purposes.”

To fall under TRIA § 201(d)(2)(B)(i1), a foreign state’s diplomatic property
must also be “used exclusively for diplomatic or consular purposes.” The United
States has custody of the five properties at issue, and uses them exclusively
for the purpose of satisfying its obligation to “respect and protect” Iran’s former
diplomatic properties during this ongoing period of severed relations. VCDR,
arts. 22, 45.

a. The relevant facts have never been challenged: the State Department has
determined that at times the most appropriate way to maintain the subject
properties in light of the United States’ severed diplomatic relations with Iran —
and thereby comply with the Vienna Convention’s obligations and advance U.S.
diplomatic objectives — is to lease them and use the proceeds from the rentals for
repairs. App. 60, 64-65. At other times, as at present, the State Department

protects and preserves these properties without leasing to tenants. Id. at 29; see
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Pls. Mem. in Opp. to Mot. 9 (Dkt. No. 35); App. 61-63."" In either case, the State
Department determines the appropriate treatment of foreign mission property
pursuant to the agency’s statutory authority to protect such properties and in light
of its responsibility to administer matters arising under the Vienna Convention.
The district court correctly noted that the State Department, in exercising its
“broad — if not exclusive — discretion with respect to the preservation of [foreign

99 ¢¢

mission] properties,” “undoubtedly must consider an array of issues and
competing priorities in light of limited resources.” App. 43. The court concluded
that it “was not free to second guess that Executive agency’s decision making
under these circumstances.” Id.; see also id. at 41 (pointing to a summary of
“foreign policy and national security interests the United States has at stake in this
highly charged, politically sensitive context™). It is sufficient for the purposes of
TRIA § 201(d)(2)(B)(i1) that “all of [the State Department’s] actions in connection

with the maintenance and rental of Iran’s diplomatic and consular property have

been and continue to be taken exclusively for diplomatic and consular purposes as

" The properties at 3003 Massachusetts Avenue N.W. and 3410 Garfield Street
N.W. are vacant, and the United States is making repairs. App. 61-62. The property
at 3005 Massachusetts Avenue N.W. was rented to the Government of Turkey for use
as a temporary chancery until 1999; since then it has been vacant. Id. at 62. The lots
are periodically rented to other foreign missions, and, as with all of the rentals,
proceeds are used to protect and maintain the Iranian diplomatic properties. /d. at 63.
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such actions are in furtherance of obligations of the United States, as the receiving
State, to protect the property pursuant to the Vienna Convention.” App. 60; see In
re: Islamic Republic of Iran Terrorism Litigation 162 (Dkt. No. 44).

b. On appeal, plaintiffs dispute this conclusion. They did not raise this
dispute before the district court, however. See Pls. Mem. in Opp. (Dkt. No. 35)
(no discussion of TRIA); see also Statement of Issues on Appeal (D.C. Cir.)
(filed May 26, 2009) (identifying several issues for appeal but making no mention
of TRIA generally or the requirements of Section 201(d)(2)(B)(ii) specifically).
The argument is thus waived. See, e.g., Potter, 558 F.3d at 547.

c. Even if this Court elects to examine the applicability of TRIA
§ 201(d)(2)(B)(i1), the proper outcome is clear; there is no basis on which to allow
plaintiffs to attach the subject properties.

To be clear, it is not — as plaintiffs suggest — the Government’s position that
“[t]he mere fact that the United States has taken custody of these properties,” Pls.
Br. 16, establishes that they are “being used exclusively for diplomatic or
consular purposes” and are thus immune from attachment. TRIA
§ 201(d)(2)(B)(i1), 116 Stat. at 2340. Consonant with precedent, it is the
Government’s position that TRIA requires that the United States be protecting the

properties in consideration of diplomatic aims or obligations. (As noted earlier,
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the uncontradicted record shows that this is the case here.) By contrast, if the
United States were to take custody of a diplomatic property, but then abandon its
treaty obligations and use the property in a manner not intended to advance
Plaintiffs claim that the United States errs by focusing on “diplomatic purpose”
and that the “plain language” of the statute “focuses on the properties’ use.” Pls.
Br. 17. They urge that an independent assessment of the “use of the property” is
required, separate from the question of “diplomatic purpose.” Id. at 16-17. This
argument finds no support in the text of the statute — let alone the plain language.
Section 201(d)(2)(B)(i1) refers to property “being used exclusively for diplomatic
or consular purposes,” articulating a single requirement in which the passive
participle “being used” is modified by the phrase “exclusively for diplomatic or
consular purposes.” The statute — unlike plaintiffs — makes no reference to
“diplomatic uses.” Pls. Br. 16 (emphasis in original).

For this reason, plaintiffs can offer no case law to support their position.
Courts have uniformly held that where the State Department protects properties
with the “goal of assuring that the United States is in compliance with its treaty
obligations,” it “clearly is using them for a ‘diplomatic purpose.”” Hegna, 287 F.
Supp. 2d at 610 (noting that the “purpose of the rentals [of Iranian diplomatic and

consular property], as was described in the diplomatic note tendered on March 10,
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1983 to Iran’s protecting power, is to protect Iran’s interest in the properties,” and
concluding that the use was therefore exclusively diplomatic); see Hegna v.
Islamic Republic of Iran, 376 F.3d 485, 495-96 (5th Cir. 2004) (finding that
foreign property formerly used as the residence of the General Consul of Iran was
immune from attachment under TRIA because the property was being used by the
United States “exclusively for diplomatic or consular purposes,” where the United
States was leasing out the properties and using a portion of the funds to maintain
and preserve the property pursuant to its diplomatic obligations under the Vienna
Conventions); Mousa, No. 00-2096, at 7-8 (D.D.C. Nov. 5, 2003) (same, with
regard to Iranian diplomatic properties in the District of Columbia).

Plaintiffs do not address these decisions in any way, except to claim that the
Fourth Circuit “declined to accept” this analysis. Pls. Br. 15. In fact, the Fourth
Circuit simply did not reach the issue: the court affirmed Hegna, 287 F. Supp. 2d
608 (D. Md. 2003), on the separate ground that the plaintiffs there had
relinquished any rights to compensatory damages, and the court expressed no view
as to whether the properties plaintiffs sought were “blocked assets.” Hegna v.
Islamic Republic of Iran, 376 F.3d 226, 229, 232 (4th Cir. 2004).

Furthermore, while plaintiffs do not discuss the Fifth Circuit’s decision in

Hegna v. Islamic Republic of Iran, 376 F.3d 485 (5th Cir. 2004) (rejecting
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arguments like those proffered by plaintiffs), they do cite another Fifth Circuit
case — Connecticut Bank of Commerce v. Republic of Congo, 309 F.3d 240 (5th
Cir. 2002) — and urge that it supports their reading of TRIA § 201(d)(2)(B)(ii).
App. 16-17. It does not. Connecticut Bank of Commerce addressed the FSIA’s
exception for the attachment of property used in commercial activities, 28 U.S.C.
§ 1610(a). The court came to the unexceptional conclusion that property “used for
a commercial purpose” is distinct from property “generated by commercial
activity.” 309 F.3d at 251 (concluding that royalties — which are produced by
commercial activity, but are not necessarily put toward a commercial purpose —
might not fall within the commercial activity exception). The court noted that
“use” 1s defined as: “‘to carry out a purpose or action by means of: make
instrumental to an end or process ... utilize.”” Id. at 254 (quoting Webster's Third
New International Dictionary 2524 (Philip B. Gove ed., Merriam Webster Inc.
1993) (1961)). As that definition makes clear, within the ordinary meaning of
“use,” TRIA requires only that the United States “carry out” its diplomatic purpose
“by means” of the former Iranian properties, or that the properties are “made
instrumental to” the Government’s diplomatic end.

d. Despite plaintiffs’ lengthy discussion of Section 201(d)(2)(B)(i1), the

alleged basis for plaintiffs’ request for relief on appeal remains wholly unclear.
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Plaintiffs do not identify any error by the district court. Nor do they describe any
way in which the properties at issue are being used for a non-diplomatic purpose.

The closest plaintiffs come is to assert that the leasing of such properties
is inherently non-diplomatic. See Pls. Br. 17 (claiming that “‘[u]se as a rental
property’ is not a diplomatic purpose”). Reliance on such an assertion is multiply
flawed. To begin with, plaintiffs made no arguments in the district court regarding
the leasing of properties. They emphasized, instead, that the five properties are
currently unoccupied. E.g., Pls. Mem. in Opp. 9 (Dkt. No. 35). On that point they
were correct as a factual matter. And that brings to the fore a critical point: it is
undisputed that no leasing is occurring at this time, thus the properties are not
“being used” in the manner now asserted by the plaintiffs.

In light of the facts, no further analysis is required. But if this Court wishes
to examine plaintiffs’ assertion that the leasing of the subject properties
necessarily constitutes a non-diplomatic purpose, that mistaken insistence
underscores plaintiffs’ failure to come to grips with the question of purpose posed
by the statute. In excluding Vienna Convention property from the definition of
“blocked assets” if the property is “being used exclusively for diplomatic . . .
purposes,” TRIA § 201(d)(2)(B)(i1) directs an inquiry into the actor’s apparent

intent. Because rentals may serve either nondiplomatic or diplomatic purposes,
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further inquiry into the United States’s intent is undoubtedly required. See, e.g.,
Hegna, 287 F. Supp. 2d at 610.

e. In search of some basis for their argument, plaintiffs offer comparisons
of TRIA § 201(d)(2)(B)(ii) to several other statutory provisions. These arguments
are unavailing.

First, plaintiffs suggest that analogy to FSIA’s commercial activity
exception is appropriate. See Pls. Br. 18. The FSIA, however, provides that the
commercial character of a foreign state’s activity is to be determined by reference
to the activity’s “nature” rather than its “purpose.” 28 U.S.C. § 1603(d) (defining
“commercial activity” for purposes of the FSIA). The Supreme Court has held
that the FSIA thus requires an inquiry into whether the activity is one by which a
private party engages in commerce, rather than an inquiry into the intent of the
foreign sovereign in undertaking the activity. See Republic of Argentina v.
Weltover, Inc., 504 U.S. 607, 614 (1992). Because TRIA § 201(d) specifically
refers to “purpose” rather than “nature,” an inquiry into apparent intent is both
necessary and appropriate.

Second, plaintiffs posit that the language of TRIA § 201(b)(2) is
inconsistent with the view that, under § 201(d)(2)(B)(ii), a property may be rented

out and still thought to serve a diplomatic purpose. Pls. Br. 17-18. Section
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201(b)(2) confers on the President the authority to issue waivers of TRIA as it
applies to certain property that comes within the definition of “blocked asset.”
Specifically, TRIA § 201(b)(2)(A) provides that the President may not waive the
attachment of diplomatic property “used by the United States for any
nondiplomatic purpose (including use as rental property).” TRIA § 201(b)(2)(A),
116 Stat. at 2337.

Although plaintiffs suggest that this provision is inconsistent with the
United States’s position here, there can be no inconsistency between TRIA
§ 201(d)(2) and TRIA § 201(b)(2)(A). The former defines the scope of what is a
“blocked asset,” while the latter confers on the President the authority to issue
waivers of TRIA as it applies to certain property that comes within the definition
of blocked asset. In sum, the waiver provision has no bearing on the antecedent
definitional question whether a particular property is considered a “blocked asset”
under TRIA.

Even insofar as Section 201(b)(2)(A)’s exception to the President’s waiver
power anticipates that the United States may use property as rental property for a
nondiplomatic purpose, it does not classify all use as rental property as use for a
nondiplomatic purpose. Rather, like Section 201(d)(2)(B)(ii), this provision

requires an inquiry into the rationale for the United States’ use of the property.
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See Hegna, 287 F. Supp. 2d at 610 (“The section does not necessarily mean, as
plaintiffs contend, that the rental by the United States of a foreign government's
property is ipso facto for a nondiplomatic purpose.”).

Moreover, the fact that Congress excepted from the President's waiver
power property subject to the Vienna Convention that the United States has used
for a nondiplomatic purpose demonstrates that Congress was aware that the United
States might use such property for a diplomatic purpose. Otherwise, the
characterization “nondiplomatic” would be superfluous. Therefore, contrary to
plaintiffs’ assertion, the waiver provision does not make the United States’ “use as
a rental property” per se a use for a nondiplomatic purpose.

Third, plaintiffs suggest that the United States’s construction of TRIA
§ 201(d)(2)(B)(i1) renders this provision superfluous in light of the pre-existing
bar on attachment of assets held in protective custody under the Foreign Missions
Act, 22 U.S.C. § 4308(f) (barring the attachment of foreign assets held in the
protective custody of the Department of State for the benefit of a foreign state).
See Pls. Br. 18. That argument ignores the structure of TRIA, which provides a
mechanism for the attachment of various assets not otherwise subject to
attachment (i.e., “[n]otwithstanding any other provision of law”). TRIA § 201(a),

116 Stat. at 2337. Section 201(d)(2)(B) is therefore necessary to except certain
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diplomatic property from the universe of assets made attachable under TRIA.
Section 201(d)(2)(B)(ii) is consistent with 22 U.S.C. § 4308(f) but by no means
superfluous.

f. Plaintiffs ultimately suggest that, by enacting TRIA § 201(d)(2)(B)(ii),
Congress intended to abrogate the obligations of the United States under the
Vienna Convention on Diplomatic Relations. They insist that any other reading
would undermine Congressional intent. See Pls. Br. 19-21.

The plain terms of TRIA refute that proposition, however. Pursuant to
Section 201(d)(2)(B)(ii), property cannot be attached if attachment “would result
in a violation of an obligation of the United States under the Vienna Convention
on Diplomatic Relations,” § 201(d)(3), 116 Stat. at 2339 (defining “property
subject to the Vienna Convention on Diplomatic Relations”), unless the United
States has elected to abandon its treaty obligations. /d. § 201(d)(2)(B)(ii), 116
Stat. at 2340. Congress thus chose to structure the statute so as to avoid treaty
violations, not to require them (as plaintiffs urge). See also, e.g., Weinberger v.
Rossi, 465 U.S. 25, 32 (1982) (It has been a maxim of statutory construction since
the decision in Murray v. The Charming Betsy, [6 U.S.] 2 Cranch 64, 118 (1804),

that ‘an act of congress ought never be construed to violate the laws of nations, if
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any other possible construction remains.””)."

The necessary consequence of a successful attachment of the properties
sought by plaintiffs is that the United States would be unable to fulfill its
obligation to “respect and protect” the premises of Iran’s mission. See, e.g.,
Weinstein v. Islamic Republic of Iran, 274 F. Supp. 2d 53, 60-61 (D.D.C. 2003).
Indeed, it would require the United States to renege on its assurance to Algeria
that it would “retain custody of these properties until Iran releases to the custody
of the Government of Switzerland Protecting Power the diplomatic and consular
properties owned by the United States in Iran.” App. 64. Because the plaintiffs’
interpretation of Section 201(d)(2)(B)(i1) would lead to a violation of the United
States’ treaty obligations under the Vienna Convention, the district court correctly
rejected it. Cf. Roeder v. Islamic Republic of Iran, 333 F.3d 228, 237-38 (D.C.
Cir. 2003) (noting that “neither a treaty nor an executive agreement will be
considered ‘abrogated or modified by a later statute unless such purpose on the
part of Congress has been clearly expressed,’”” and on this basis concluding that an

amendment to the FSIA did not abrogate the Algiers Accords) (citations omitted).

"2 While TRIA does notrequire the violation of longstanding treaty obligations,
it nonetheless facilitates recovery by various judgment creditors. For example, under
TRIA § 201, certain judgment creditors may attach a foreign state’s nondiplomatic
property even if the state did not use that property for commercial activities; such
property was not attachable before TRIA’s enactment.
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CONCLUSION
For the foregoing reasons, the district court’s ruling should be affirmed.
Respectfully submitted,

TONY WEST
Assistant Attorney General
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22 U.S.C. § 4301(b)-(c). Congressional declaration of findings and policy.

(b) Policy

The Congress declares that it is the policy of the United States to support the
secure and efficient operation of United States missions abroad, to facilitate the
secure and efficient operation in the United States of foreign missions and public
international organizations and the official missions to such organizations, and to
assist in obtaining appropriate benefits, privileges, and immunities for those
missions and organizations and to require their observance of corresponding
obligations in accordance with international law.

(c) Treatment of foreign missions in United States

The treatment to be accorded to a foreign mission in the United States shall be
determined by the Secretary after due consideration of the benefits, privileges, and
immunities provided to missions of the United States in the country or territory
represented by that foreign mission, as well as matters relating to the protection of
the interests of the United States.

22 U.S.C. § 4302(a)(1), (b). Definitions.

(a) For purposes of this chapter--
(1) “benefit” (with respect to a foreign mission) means any acquisition, or
authorization for an acquisition, in the United States by or for a foreign
mission, including the acquisition of--
(A) real property by purchase, lease, exchange, construction, or
otherwise,
(B) public services, including services relating to customs,
importation, and utilities, and the processing of applications or
requests relating to public services,
(C) supplies, maintenance, and transportation,
(D) locally engaged staff on a temporary or regular basis,
(E) travel and related services,
(F) protective services, and
(G) financial and currency exchange services,
and includes such other benefits as the Secretary may designate;

(b) Determinations with respect to the meaning and applicability of the terms used

A-1
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in subsection (a) of this section shall be committed to the discretion of the
Secretary.

22 U.S.C. § 4303. Authorities of Secretary of State.

The Secretary shall carry out the following functions:

(1) Assist agencies of Federal, State, and municipal government with regard
to ascertaining and according benefits, privileges, and immunities to which a
foreign mission may be entitled.

(2) Provide or assist in the provision of benefits for or on behalf of a foreign
mission in accordance with section 4304 of this title.

(3) As determined by the Secretary, dispose of property acquired in carrying
out the purposes of this Act.

(4) As determined by the Secretary, designate an office within the
Department of State to carry out the purposes of this Act. If such an office is
established, the President may appoint, by and with the advice and consent of the
Senate, a Director, with the rank of ambassador. Of the Director and the next most
senior person in the office, one should be an individual who has served in the
Foreign Service and the other should be an individual who has served in the
United States intelligence community.

(5) Perform such other functions as the Secretary may determine necessary
in furtherance of the policy of this chapter.

22 U.S.C. § 4305(c). Property of foreign missions.

(c) Cessation of diplomatic, consular, and other governmental activities in United
States; protecting power or other agent; disposition of property

If a foreign mission has ceased conducting diplomatic, consular, and other
governmental activities in the United States and has not designated a protecting
power or other agent approved by the Secretary to be responsible for the property
of that foreign mission, the Secretary--
(1) until the designation of a protecting power or other agent approved by
the Secretary, may protect and preserve any property of that foreign
mission; and
(2) may dispose of such property at such time as the Secretary may
determine after the expiration of the one-year period beginning on the date

A-2
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that the foreign mission ceased those activities, and may remit to the
sending State the net proceeds from such disposition.

22 U.S.C. § 4308(f). General provisions.

(f) Attachment, execution, etc., of assets

Assets of or under the control of the Department of State, wherever situated,
which are used by or held for the use of a foreign mission shall not be subject to
attachment, execution, injunction, or similar process, whether intermediate or
final.

28 U.S.C. § 1604. Immunity of a foreign state from jurisdiction.

Subject to existing international agreements to which the United States is a party
at the time of enactment of this Act a foreign state shall be immune from the
jurisdiction of the courts of the United States and of the States except as provided
in sections 1605 to 1607 of this chapter.

28 U.S.C. § 1605(a)(7). General exceptions to the jurisdictional immunity of
a foreign state.

(a) A foreign state shall not be immune from the jurisdiction of courts of the

United States or of the States in any case—
(7) not otherwise covered by paragraph (2), in which money damages are
sought against a foreign state for personal injury or death that was caused by
an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or
the provision of material support or resources (as defined in section 2339A
of title 18) for such an act if such act or provision of material support is
engaged in by an official, employee, or agent of such foreign state while
acting within the scope of his or her office, employment, or agency [subject
to specified exceptions not applicable in this case].

A-3
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28 U.S.C. § 1609. Immunity from attachment and execution of property of a
foreign state.

Subject to existing international agreements to which the United States is a party

at the time of enactment of this Act the property in the United States of a foreign

state shall be immune from attachment arrest and execution except as provided in
sections 1610 and 1611 of this chapter.

28 U.S.C. § 1610(a)(7). Exceptions to the immunity from attachment or
execution.

(a) The property in the United States of a foreign state, as defined in section
1603(a) of this chapter, used for a commercial activity in the United States, shall
not be immune from attachment in aid of execution, or from execution, upon a
judgment entered by a court of the United States or of a State after the effective
date of this Act, if—
(7) the judgment relates to a claim for which the foreign state is not immune
under section 1605A, regardless of whether the property is or was involved
with the act upon which the claim is based.

TRIA § 201(a), 116 Stat. at 2337, 28 U.S.C. § 1610 note.

(a) IN GENERAL-Notwithstanding any other provision of law, and except as
provided in subsection (b) [of this note], in every case in which a person has
obtained a judgment against a terrorist party on a claim based upon an act of
terrorism, or for which a terrorist party is not immune under section 1605(a)(7) of
title 28, United States Code, the blocked assets of that terrorist party (including the
blocked assets of any agency or instrumentality of that terrorist party) shall be
subject to execution or attachment in aid of execution in order to satisfy such
judgment to the extent of any compensatory damages for which such terrorist party
has been adjudged liable.
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TRIA § 201(d)(2)-(3), 116 Stat. at 2340, 28 U.S.C. § 1610 note.

(d) Definitions.--In this section [this note] the following definitions shall apply:
(2) Blocked asset.--The term ‘blocked asset’ means--
(A) any asset seized or frozen by the United States under section 5(b)
of the Trading With the Enemy Act (50 U.S.C. App. 5(b)) or under
sections 202 and 203 of the International Emergency Economic
Powers Act (50 U.S.C. 1701; 1702); and
(B) Does not include property that--

(11) in the case of property subject to the Vienna Convention on
Diplomatic Relations or the Vienna Convention on Consular
Relations, or that enjoys equivalent privileges and immunities
under the law of the United States, is being used exclusively
for diplomatic or consular purposes.
(3) Certain property.—The term ‘property subject to the Vienna Convention
on Diplomatic Relations or the Vienna Convention on Consular Relations’
and the term ‘asset subject to the Vienna Convention on Diplomatic
Relations or the Vienna Convention on Consular Relations’ mean any
property or asset, respectively, the attachment in aid of execution or
execution of which would result in a violation of an obligation of the United
States under the Vienna Convention on Diplomatic Relations or the Vienna
Convention on Consular Relations, as the case may be.

A-5
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INTRODUCTION

Pursuant to the Court’s invitation, the United States submits this
amicus brief to address several issues of importance to the government,
related to the proper interpretation of 28 U.S.C. § 1610(g) and the Terrorism
Risk Insurance Act (TRIA). In doing so, the United States emphatically
condemns the terrorist actions that gave rise to this case, and expresses its
deep sympathy for the victims. The United States is committed to
aggressively pursuing those responsible for violence against U.S. nationals.

Under 28 U.S.C. § 1610(g), certain individuals holding judgments
against state sponsors of terrorism may attach both “the property of” that
state, and the “property of an agency or instrumentality of such a state,”
even if the property is held “in a separate juridical entity.” 28 U.S.C.

§ 1610(g). Section 1610(g) additionally requires, however, that any such
attachment must occur “as provided in this section” — that is, in accordance
with the other requirements of section 1610.

In the United States’s view, the import of section 1610(g) is clear.
Because attachment must occur “as provided in this section,” section
1610(g) is not a freestanding exception to foreign sovereign immunity; a

plaintiff seeking execution must therefore proceed under one or more of
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the exceptions to immunity separately set out in section 1610. But in
evaluating whether a plaintiff meets any of those exceptions, section
1610(g) requires a court to do so without regard to the fact that the plaintiff
may be seeking to satisfy a judgment against a foreign state by attaching
the assets of its agency or instrumentality.

In this case, the United States understands the panel to have reached
a result consistent with that understanding. Accordingly, we do not urge
the Court to rehear the case en banc. At the same time, however, dicta
from the panel’s opinion might be misinterpreted as holding that section
1610(g) creates an independent exception to sovereign immunity, such that
a plaintiff could attach the directly-held assets of a foreign state itself,
notwithstanding the fact that the assets would not be covered by any
relevant immunity exception in section 1610. Thus, panel rehearing may be
warranted to clarify that the Court’s opinion leaves that issue for another
day.

Finally, we separately urge the panel to grant rehearing with respect
to its discussion of California law. See Op. 16-17. As the United States has
explained in other cases, and as the D.C. Circuit has expressly held, both

TRIA and section 1610(g) only authorize plaintiffs to attach assets that are
2
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“owned” by the relevant foreign state (or its agency or instrumentality).
The panel’s opinion did not dispute that point. But it treated as dispositive
of the ownership issue the fact that attachment would have been
authorized under California law. Because the two concepts are not the
same, the Court should grant rehearing so that it can determine whether
the assets at issue are owned by Bank Melli under the relevant source or

sources of law.

BACKGROUND

1. Under the Foreign Sovereign Immunities Act (FSIA), a “foreign
state” is generally immune from the jurisdiction of U.S. courts, see 28 U.S.C.
§ 1604, except as set out in the immunity exceptions in 28 U.S.C. §§ 1605-
1607. And foreign state property is generally immune from attachment
and execution, see 28 U.S.C. § 1609, subject to several exceptions codified at
28 U.S.C. §1610.

Relevant here, section 1610(a) creates exceptions to immunity for
certain “property in the United States of a foreign state . . . used for a
commercial activity in the United States.” 28 U.S.C. § 1610(a). Section
1610(b) creates exceptions to immunity for “any property in the United

States of an agency or instrumentality of a foreign state engaged in a
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commercial activity in the United States.” Id. § 1610(b). Both subsections
have specific provisions that, subject to these “commercial activity”
requirements, authorize attachment by plaintiffs who hold judgments
under the now-in-force 28 U.S.C. § 1605A, or the previously-in-force 28
U.S.C. §1605(a)(7) (2006), both of which created exceptions to foreign
sovereign immunity in certain terrorism cases. See 28 U.S.C. § 1610(a)(7),
(b)@).

Section 1610(g) contains further provisions applicable to individuals
holding judgments under section 1605A. Section 1610(g) provides that for
such judgment holders, “the property of a foreign state,” as well as the
“property of” its agency or instrumentality, “is subject to attachment in aid
of execution, and execution, . . . as provided in this section.” 28 U.S.C.

§ 1610(g). This directive applies even as to “property that is a separate
juridical entity or is an interest held directly or indirectly in a separate
juridical entity.” Id. And it applies “regardless of” five listed factors. Id.

Separately, the Terrorism Risk Insurance Act of 2002, Pub. L. No. 107-
297, § 201, 116 Stat. 2322, 2337 (codified in relevant part at 28 U.S.C. § 1610
note) has provisions related to attachment. Section 201(a) of the statute

provides that “[n]otwithstanding any other provision of law,” certain
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terrorism-related judgment holders may attach “the blocked assets of”
certain foreign states, including the blocked assets of any of their agencies
or instrumentalities. TRIA § 201(a). Generally speaking, “blocked” assets
under TRIA include assets “seized or frozen by the United States” under
specified statutory provisions. See TRIA § 201(d)(2).

2. This case involves four groups of creditors who hold judgments
against Iran arising out of several different terrorist attacks. Op. 6. All four
groups thereafter invoked TRIA and/or section 1610(g) to attach certain
blocked funds held by defendants Visa and Franklin; those funds were
allegedly “due and owing” to Bank Melli (an Iranian Bank whose stock is
wholly owned by the Iranian government) by virtue of a contract
stemming from the Bank’s “commercial relationship” with Visa. ER 64;
Pet. 5.

After Bank Melli unsuccessfully moved to dismiss the proceeding
against it, this Court accepted an interlocutory appeal. The panel affirmed.
Among other things, the panel held that the text of section 1610(g) “makes
unmistakably clear” that it reaches the assets of a terrorist state’s
instrumentalities, even if that instrumentality is not an “alter ego” of the

state. Op. 11. Additionally, while Bank Melli had argued against
5
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attachment based on the idea that section 1610(g) was not a freestanding
exception to sovereign immunity, and that no other portion of section 1610
authorized attachment against an instrumentality in this circumstance, the
panel opinion stated that it found the Bank’s argument problematic
because it would read out of section 1610 its clear provisions subjecting
instrumentalities to attachment notwithstanding their separate juridical
status. Op. 12.

The panel opinion also rejected the Bank’s argument that TRIA and
section 1610(g) could not reach the assets in question because those assets
were not “owned” by the Bank. In doing so, the panel did not take issue
with the Bank’s contention that TRIA and section 1610(g) both require
ownership. Rather, the panel held that ownership must be determined
with reference to California law, and then found that the plaintiffs could
attach the assets in question because California law would permit a
judgment creditor to attach such assets. Op. 16-17.

The Bank thereafter petitioned for rehearing and rehearing en banc.

DISCUSSION

The United States respectfully suggests that the Court deny the

petition for en banc rehearing, but grant panel rehearing. Unlike the Bank,
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we do not understand the panel to have actually held that section 1610(g)
creates a freestanding immunity exception. Rather, in a case in which
plaintiffs appear to satisfy the additional requirements of section 1610(b) —
but for the separate juridical status of the Bank — the panel properly
understood section 1610(g) to mean that the separate juridical status was
irrelevant. To the extent the panel’s opinion might be misinterpreted as
holding something broader, that at most counsels that the Court grant
panel rehearing to make the limits of its holding pellucid.

Additionally, we urge the panel to revisit its discussion of California
law. As the panel properly did not dispute, both TRIA and section 1610(g)
impose a federal requirement that the relevant foreign state (or its agency
or instrumentality) “own” the targeted funds. The panel appears to have
been under the mistaken impression, however, that anything attachable
under California law is necessarily “owned” by the judgment debtor.
Because the two concepts are distinct, the panel should grant rehearing to
determine ownership under the relevant law.

1.a. Under the FSIA’s baseline rule, “the property in the United
States of a foreign state [is] immune from attachment . . . except as

provided” elsewhere in the FSIA. 28 U.S.C. § 1609. Section 1610
7
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nonetheless permits attachment in various circumstances, which generally
require a sufficient nexus to “commercial activity” by the foreign state or
its instrumentality. See id. § 1610(a), (b), (d).

The plain text of section 1610(g) then provides special provisions for
certain terrorism cases, but still makes clear that its specified property is
“subject to attachment . . . as provided in this section.” 28 U.S.C. § 1610(g)(1)
(emphasis added). The referenced “section” is section 1610, and thus
section 1610(g) plainly incorporates by reference the other requirements for
attaching foreign state property provided under section 1610. Accordingly,
section 1610(g) is not a freestanding exception to immunity that can be
invoked independent of the rest of section 1610.

Indeed, a broader understanding of section 1610(g) would violate the
“cardinal principle of statutory construction” that a statute should be
construed to avoid superfluity. TRW, Inc. v. Andrews, 534 U.S. 19, 31 (2001).
Both sections 1610(a)(7) and (b)(3), which specifically apply (inter alia) to
terrorism-related judgments entered under 28 U.S.C. § 1605A, require some
relation to commercial activity in the United States on the part of the
foreign state’s property, or by the foreign state’s agency or instrumentality,

as a condition of attachment of property in aid of execution. Section

8
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1610(g), which also relates to a judgment under section 1605A, does not
independently require that commercial nexus. Thus, reading section
1610(g) to be a freestanding immunity exception would render the
restrictions in sections 1610(a)(7) and (b)(3) superfluous (in addition to
rendering superfluous the “as provided in this section” language in section
1610(g)). That cannot be correct.

Nor is it the case that the government’s interpretation deprives
section 1610(g) of all meaning. What section 1610(g) adds is the special rule
that certain plaintiffs with a judgment against a foreign state may pursue
not only the assets of that state itself, but also “the property of an agency or
instrumentality of” the state, “including property that is a separate juridical
entity or is an interest held directly or indirectly in a separate juridical
entity.” 28 U.S.C. § 1610(g). Accordingly, section 1610(g) overrides various
legal principles that might otherwise require respect for an entity’s separate
juridical status. See, e.g., First Nat'l City Bank v. Banco Para EI Comercio
Exterior de Cuba (“Bancec”), 462 U.S. 611, 628-34 (1983) (creating a multi-
factor test for determining when a creditor can look to the assets of a

separate juridical entity to satisfy a claim against a foreign sovereign under
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the FSIA).1 But that merely means that if a plaintiff covered by section
1610(g) wishes to attach the assets of a state agency or instrumentality, and
the plaintiff can find an exception in section 1610 that would apply but for
the fact that the plaintiff holds a judgment against the state itself —rather
than an entity that would be considered legally distinct—the plaintiff
would be able to proceed.?

This Court’s decision in Peterson v. Islamic Republic of Iran, 627 F.3d
1117 (9th Cir. 2010), is not to the contrary. In that case, which did not
involve a proposed attachment under section 1610(g), this Court briefly
stated in a footnote that section 1610(g) lets “judgment creditors . . . reach

any U.S. property in which Iran has any interest.” Id. at 1123 n.2. That

1 Particularly in light of Bancec, we do not understand the Court’s
opinion to hold that sections 1610(a) and 1603(a), of their own accord,
permit a judgment creditor to attach the assets of an instrumentality to
satisfy a judgment against the foreign state itself.

2 The Bank contends that section 1610(g) only overrides Bancec, and
does not overcome other reasons (such as the Treaty of Amity) why an
instrumentality’s assets might be unavailable. We do not here address
whether the Treaty of Amity covers the Bank in this circumstance, nor do
we address whether section 1610(g) overrides any contrary treaty
provisions. We note, however, that the United States has taken the position
that at least certain kinds of government agencies and instrumentalities are
neither “nationals” nor “companies” under the Treaty of Amity. See Brief
for the United States as Amicus Curiae at 21-23, Bank Markazi v. Peterson,
No. 14-770 (S. Ct.) (filed Aug. 19, 2015), cert. granted __S. Ct. __ (Oct. 1,
2015).
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footnote is dicta. See, e.g., In re Magnacom Wireless, LLC, 503 F.3d 984, 993-
94 (9th Cir. 2007) (“[S]tatements made in passing, without analysis, are not
binding precedent.”). And it certainly does not purport to address whether
section 1610(g) is a freestanding exception to immunity wholly divorced
from section 1610’s other requirements.

Notably, if the allegations in this case are true, this would appear to
be just such a case where the plaintiffs need not rely on section 1610(g) as a
freestanding immunity exception. Section 1610(b)(3) allows individuals to
attach “any property in the United States of an agency or instrumentality of
a foreign state engaged in commercial activity in the United States,” if they
are seeking to satisfy certain terrorism-related judgments under the now-
in-force section 1605A or the previously-in-force section 1605(a)(7). 28
U.S.C. §1610(b)(3). Taking the complaint’s allegations as true (which of
course the Court must at this procedural posture) the property at issue is
located in the United States, is alleged to be property of an Iranian agency
or instrumentality engaged in commercial activity in the United States (i.e.,
an entity that has contracted with Visa, an American company, to perform
commercial services for that company), and the judgments sought to be

enforced are section 1605A judgments. If these facts are established,
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section 1610(b)(3) would apply but for the fact that the judgment is against
Iran and the Bank would (possibly) be accorded juridical status separate
from Iran itself. (It may also be the case that plaintiffs could be able to
satisfy section 1610(a)(7) if the Bank’s separate juridical status is
disregarded, but that issue is more complicated and would require further
analysis; as the United States has elsewhere explained, section 1610(a)
requires that the property at issue must have been used for a commercial
activity in the United States by the foreign state itself. See Br. for the United
States as Amicus Curiae, at 14-21, Rubin v. Islamic Republic of Iran, No. 14-
1935 (7th Cir., filed Nov. 3, 2014)).

b. Because this appears to be a case in which the assets do appear to
meet the additional requirements set out in at least one of section 1610’s
other provisions (ignoring the separate juridical status issue), this case does
not actually present the issue of whether section 1610(g) provides a
freestanding exception to immunity. Accordingly, we understand any
contrary language in the panel’s opinion to be dicta that leaves open in this
Circuit the distinct question of whether a plaintiff can proceed under
section 1610(g), even after ignoring the separate juridical status of an

agency or instrumentality, if the plaintiff still cannot meet any of the
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immunity exceptions in section 1610. We thus see no need in this case for
rehearing en banc. Nor do we see the panel’s decision as foreclosing in this
Circuit the positions we took in our filings in Rubin v. Islamic Republic of
Iran, No. 14-1935 (7th Cir.), Ministry of Defense v. Frym, No. 13-57182 (9th
Cir.), and Hegna v. Islamic Republic of Iran, No. 11-1582 (2d Cir.), as all of
those cases presented the question whether a plaintiff could invoke section
1610(g) without showing the requisite relation to commercial activity in the
United States (by the relevant actor) set out in either section 1610(a)(7) or
section 1610(b)(3).

We note that some language on page 12 of the panel’s opinion might
be read as addressing more than the issue that was before the Court.
Indeed, the plaintiffs in the Rubin case have already cited the panel’s
opinion (in a Rule 28(j) letter) for the proposition that section 1610(g)
allows them to attach assets of the foreign state itself, to satisfy a judgment
against that state, even if the assets would otherwise be outside the scope
of section 1610(a)(7) because they had not been used in commercial activity.
Those same plaintiffs are also parties to the pending Frym case in this
Circuit. Thus, to avoid confusion, we urge the panel to amend its opinion

to clarify the limitations of its holding.
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2. Separately, we urge the panel to grant rehearing with regard to its
discussion of California law.

a. The Bank contended, and this Court did not dispute, that both
TRIA and section 1610(g) only reach assets that are actually owned by the
terrorist state or its agency or instrumentality. That was the D.C. Circuit’s
express holding in Heiser v. Islamic Republic of Iran, 735 F.3d 934, 938-40
(D.C. Cir. 2013).3 TRIA authorizes attachment against “the blocked assets
of [a] terrorist party (including the blocked assets of any agency or
instrumentality of that terrorist party).” TRIA § 201(a) (emphases added).
Section 1610(g) similarly applies to the property “of” a foreign state or “ot”
its agency or instrumentality. 28 U.S.C. § 1610(g).

The assets “of” an entity are not naturally understood to include all
assets in which it has any interest of any nature whatsoever. Rather, the
Supreme Court has repeatedly observed that the “use of the word “of’
denotes ownership.” Board of Trs. of the Leland Stanford Junior Univ. v. Roche

Molecular Sys., Inc., 131 S. Ct. 2188, 2196 (2011) (quoting Poe v. Seaborn, 282

3 But cf. Calderon-Cardona v. Bank of New York Mellon, 770 F.3d 993,
1001-02 (2d Cir. 2014) (finding that section 1610(g) “is silent as to what
interest in property the foreign state, or instrumentality thereof, must have
in order for that property to be subject to execution,” and ultimately
looking at New York property law).
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U.S. 101, 109 (1930)); see also id. at 2196 (describing Flores-Figueroa v. United
States, 556 U.S. 646, 648, 657 (2009), as treating the phrase “identification
[papers] of another person” as meaning such items belonging to another
person (brackets in original)); Ellis v. United States, 206 U.S. 246, 259 (1907)
(interpreting the phrase “works of the United States” to mean “works
belonging to the United States”).

Applying that understanding of “of” to a disputed provision of
patent law, the Court in Stanford concluded that “invention owned by the
contractor” or “invention belonging to the contractor” are natural readings
of the phrase ““invention of the contractor.”” 131 S. Ct. at 2196. In contrast,
in United States v. Rodgers, 461 U.S. 677 (1983), the Court held that the IRS
could execute against property in which a tax delinquent had only a partial
interest when the relevant statute permitted execution with respect to “any
property, of whatever nature, of the delinquent, or in which he has any right,
title, or interest.” 26 U.S.C. § 7403(a) (emphases added); see also Rodgers,
461 U.S. at 692-94. The Court found it important that the statute explicitly
applied not only to the property “of the delinquent,” but also specifically
referred to property in which the delinquent “has any right, title, or

interest.” See Rodgers, 461 U.S. at 692 (emphasis removed). TRIA and
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section 1610(g) omit that additional phrase; the former only applies to the
blocked assets “of” a terrorist party, see TRIA § 201(a), and the latter only
applies to the property “of” a terrorist state, see 28 U.S.C. § 1610(g)(1).

Indeed, extending these statutes beyond ownership would expand
these statutes well beyond common law execution principles. It “is basic in
the common law that a lienholder enjoys rights in property no greater than
those of the debtor himself; . . . the lienholder does no more than step into
the debtor’s shoes.” Rodgers, 461 U.S. at 713 (Blackmun, J., concurring in
part and dissenting in part); see also id. at 702 (majority op.) (implicitly
agreeing with this description of the traditional common law rule); 50 C.J.S.
Judgments § 787 (2015). Congress enacted TRIA and section 1610(g)
against the background of these principles, and the statutes should be
interpreted consistent with those common-law precepts. See Staples v.
United States, 511 U.S. 600, 605 (1994); Astoria Fed. Sav. & Loan Ass'n v.
Solimino, 501 U.S. 104, 107-10 (1991).

Nor would it make sense to expand the statutes beyond ownership.
Allowing the victims of terrorism to satisfy judgments against the property
of a terrorist party “impose[s] a heavy cost on those” who aid and abet

terrorists. 148 Cong. Rec. S11527 (daily ed. Nov. 19, 2002) (statement of
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Sen. Harkin, discussing TRIA). Paying judgments from assets that are not
owned by the terrorist party would not serve that goal.

b. Despite the fact that the panel opinion took issue with none of the
above, the panel treated as dispositive the fact that California law would
allow a judgment creditor to reach assets owed to a debtor. Op. 17. But the
mere fact that state law authorizes attachment is insufficient. As explained
above, federal law has an affirmative requirement that the assets actually
be owned by the debtor state or instrumentality. Thus if a state decided (for
example) that judgment creditors could obtain assets wholly owned by
third parties, that state determination would be contrary to federal law in
this context and without effect.

That rule is fully in accord with his Court’s decision in Peterson.
Peterson itself recognized that state law on the enforcement of judgments
only applies insofar as it does not conflict with federal law. See 627 F.3d at
1130. And while the Court in dicta stated that “[t]he FSIA does not provide
methods for the enforcement of judgments against foreign states,” id., the
case did not address the interpretative question at issue here, nor did it

even involve a proposed execution under either TRIA or section 1610(g).
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Furthermore, the same sentence in Peterson went on to acknowledge
that the FSIA controls whether or not specifically targeted properties are
immune. Peterson, 627 F.3d at 1130. Thus, despite the fact that California
law apparently allowed the property in question there to be attached, the
Court nonetheless held that the property was immune because the FSIA
provision invoked there only applied to property located in the United
States, which the asset in question was not. Id. at 1130-32. While the Court
may have used state law to determine the property’s location, federal law
dictated the relevant question.

Here, as explained above, TRIA and section 1610(g) only apply
insofar as the targeted property is owned by Iran or one of its agencies or
instrumentalities. Thus, even assuming that ownership can be determined
under state law rather than federal law,4 the relevant state law must be
actually addressed to that question; the mere fact that state law makes the

asset attachable is insufficient. Accordingly, the Court should grant

4 In Heiser, the D.C. Circuit understood TRIA and section 1610(g) as
creating a federal definition of ownership, with the content of that
definition to be filled in by the judiciary. Heiser, 735 F.3d at 940. The
United States takes no position on whether ownership is to be determined
using such federal law, or if state law may instead provide that definition.
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rehearing in order to determine, under the relevant source of law, whether

Bank Melli is the owner of the assets in question here.

CONCLUSION

For the reasons discussed above, the Court should deny rehearing en

banc, but grant panel rehearing.
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Case 1:00-cv-02329-RCL Document 158 Filed 05/10/10 Page 1 of 1

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

ESTATE OF MICHAEL HEISER, et al.,
Plaintiffs,

V. 00-cv-2329 (RCL)

ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.
Consolidated With

ESTATE OF MILLARD D. CAMPBELL, et al.,
Plaintiffs,

V. 01-cv-2104 (RCL)

ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N

ORDER

Upon consideration of the Motion for Entry of Order Authorizing Judgment Creditors to
Pursue Attachment in Aid of Execution of September 30, 2009 Judgment and the applicable law,
it is hereby ORDERED that

1. the Motion is GRANTED;

2. a reasonable period of time has elapsed following the entry of the September 30,
2009 Judgment and the giving of notice of such Judgment under 28 U.S.C. § 1608(e), which
occurred on January 18, 2010; and

3. Judgment Creditors are authorized to pursue attachment in aid of execution of the
September 30, 2009 Judgment.

SO ORDERED.

Signed by Chief Judge Royce C. Lamberth on May 10, 2010.
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Citibank, N.A. (“Citi”’) and JPMorgan Chase Bank, N.A. (“JPMorgan”) (collectively, the
“Banks”), respectfully submit this Memorandum of Law in response to the motion filed by
plaintiffs Jeremy and Dr. Lucille Levin (“Plaintiffs’) seeking partial summary judgment and a
turnover order as to each garnishee bank, dated July 13, 2010 (the “Motion’’). The Motion seeks
turnover of certain blocked assets designated by Plaintiffs for inclusion in Phase 1 of this
proceeding that were blocked prior to June 30, 2008 (the “Phase 1 Assets”), and which are set forth
therein. The response is limited to the Phase 1 Assets that are the subject of Plaintiffs’ Motion.

PRELIMINARY STATEMENT

Plaintiffs have a judgment against the Islamic Republic of Iran and various Iranian
government entities (“Iran”), and are now seeking to execute against certain assets blocked
pursuant to an Executive Order or regulations promulgated and/or administered by the Office of
Foreign Assets Control (“OFAC”) of the United States Department of the Treasury, which assets
are held in accounts at the Banks and other financial institutions in New York. Iran has long
been the subject of numerous blocking and sanctions programs, some specifically targeted at
Iran, others as part of sanctions aimed at terrorist parties and their supporters worldwide, which
have the effect of directing banks (and other financial institutions) to interrupt and/or block
certain transactions and/or assets. See Ministry of Defense and Support for the Armed Forces of
the Islamic Republic of Iran v. Elahi (“Elahi”), 129 S. Ct. 1732 (2009) (discussing the blocking
and unblocking of Iranian assets); Bank of New York v. Rubin, 484 F.3d 149 (2d Cir. 2007), aff’g
in part and vacating in part 2006 WL 633315 (S.D.N.Y. Mar. 15, 2006) (discussing the history
and background of the economic sanctions programs against Iran); In re Islamic Republic of Iran

Terrorism Litigation, 659 F. Supp. 2d 31, 36 n.1 (D.D.C. 2009) (same); see generally Jennifer K.
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Elsea, Cong. Research Serv. Suits Against Terrorist States by Victims of Terrorism (Updated

August 8, 2008) (hereinafter “Elsea, Suits Against Terrorist States™).'

The difficulties inherent in collecting a judgment against Iran by victims of terrorism are
well known and the Banks have no interest in thwarting Plaintiffs’ efforts to collect assets in
satisfaction of their judgment. See generally In re Islamic Republic of Iran Terrorism Litigation,

659 F. Supp. 2d at 40-58; Elsea, Suits Against Terrorist States. Rather, the Banks have sought to

ensure that Plaintiffs identify which accounts should be the focus of these proceedings, and
requested that the Court determine the person and entities to whom notice must be provided, and
the form and manner of notice that meets statutory and due process requirements. Thus, the
Banks have sought to ensure that the rights of other judgment holders (and terrorism victims) as
well as absent third-party claimants are respected and the Banks are protected from the risk of

multiple and inconsistent liability. The Banks take no position here on which of the other

' The legal issues attendant to attaching assets under Section 201(a) of the Terrorism Risk

Insurance Act of 2002, 28 U.S.C. § 1610 note (“TRIA”) that are blocked pursuant to OFAC
regulations — particularly electronic funds transfers (“EFTs”) — were raised by the Banks at the
onset of these proceedings. The Banks requested that the United States be apprised of these
proceedings so it could express its views on these issues. Declaration of Sharon L. Schneier in
Support of Citibank’s Response, dated September 15, 2010, filed herewith (“Schneier Decl.”)
Ex. 1. Indeed, this Court wrote to the Department of State and OFAC notifying those agencies
of these proceedings and encouraging their participation. As directed by the Court the Parties
have served the United States with copies of all papers (including those subject to the Protective
Order) in this case. 28 U.S.C. § 517 authorizes the Attorney General to attend to the interest of
the United States in any proceeding in which the United States is not a party. Nevertheless, we
understand that the Government has not indicated its position on the issues here. See Plaintiffs’
Memorandum of Law at 27 n.4. Judge Lamberth (who has presided over many cases brought
against Iran by terrorism victims) has similarly recognized that “the appearance of the United
States in actions against Iran has greatly assisted the Court,” and invited the United States to file
briefs addressing issues before that Court. See In re Islamic Republic of Iran Terrorism
Litigation, 659 F. Supp. 2d at 137.

As more fully set forth herein, the United States did file Statements of Interest in Rux v. ABN
AMRO Bank N.V., No. 08 Civ. 06588 (AKH) (S.D.N.Y.) (the “Rux Litigation”), which dealt with
blocked wire transfers under the Sudan Sanctions Regulations, and other issues relevant to the
Court’s consideration of the Motion. Copies of those Statements of Interest are annexed to the
Schneier Decl. as Exs. 2—5 and are discussed infra at A.3.
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victims who obtained judgments against Iran — and have opposed Plaintiffs’ Motion — should
have priority in executing on particular assets. These judgments holders have, consistent with
the Court’s orders, been brought into these proceedings as third-party defendants so that these
issues could be addressed and resolved with the participation of all necessary parties, and they
have set forth their various positions for the Court’s consideration.

It is undisputed that to order the turnover of the Phase 1 Assets, the Court must find that
Plaintiffs (or the other judgment holders) have demonstrated that those “blocked assets” are in
fact owned by Iran or its agencies or instrumentalities. Weininger v. Castro, 462 F. Supp. 2d
457, 494-500 (S.D.N.Y. 2006). To meet their burden, Plaintiffs point, in part, to the fact that
OFAC has ordered the blockage of the accounts and/or wire transfers that are the subject of the
Motion. OFAC has set forth its position regarding the legal title of the blocked assets or whether
any of the assets may be attachable in the Rux Litigation, and made clear that the fact that OFAC
has blocked a particular transaction is not determinative of who owns the property. See
August 22, 2008 Statement of Interest filed by OFAC, Rux Litigation, Schneier Decl., Ex. 2;
Declaration of John E. Smith, 99 10-15, Rux Litigation, Schneier Decl., Ex. 3. See also Nov. 21,
2008 Statement of Interest of the United States of America, Rux Litigation, Schneier Decl., Ex.
4. See infra A.3. The issue of whether the beneficiary of a wire transfer could have an
attachable interest — such as those sought by Plaintiffs here — has been questioned by OFAC. See
Jan. 12, 2009 Statement of Interest of the United States of America at 2, 10 n.5, Rux Litigation,
Schneier Decl., Ex. 5. OFAC has also made clear that “the mere fact that [ | property at issue
here has been blocked pursuant to [OFAC Sanctions Regulations] — even in the absence of any
claimant’s objection — does not, without more, establish it as property of [the terrorist party] for

purposes of attachability under TRIA, nor does it establish that the Petitioners are entitled to the
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assets under Rule 69.” Nov. 21, 2008 Statement of Interest of the United States of America at
11, Rux Litigation, Schneier Decl., Ex. 4.

Recently, The Honorable Victor Marrero of this Court issued a decision in Hausler v.
JPMorgan Chase, No. 09 Civ. 10289 (VM) (S.D.N.Y. Sept. 10, 2010) (the “Hausler Decision”),
and held that electronic funds transferred (“EFTs”’) blocked under the Cuban Asset Control
Regulations issued by OFAC are subject to execution under TRIA.> The Court held, inter alia,
that “blocked assets” under TRIA are broadly defined as any assets blocked under OFAC
regulations and those assets, which include those that Cuba has an “interest in” rather than
“ownership of” are therefore subject to an appropriate turnover proceeding. It did so without
distinguishing between the various “interests” that the various parties may have in an EFT.
Hausler Decision, slip op. at 20. The Court also rejected several recent Second Circuit decisions
which establish that funds transfers in the hands of intermediary banks® are not assets of the

originator or the beneficiary of the funds transfer.* The Court ruled, inter alia, that TRIA

> In Hausler, The Clearing House Association L.L.C. was granted leave to file an amicus

curiae brief, a copy of which is provided to this Court. Schneier Decl., Ex. 6. In that
proceeding, Petitioner seeks to execute against the proceeds of thirty international EFTs that
have been blocked pursuant to the Cuban Asset Control Regulations. The Respondents moved to
dismiss the turnover petition insofar as it seeks turnover and execution against blocked wire
transfers in respect of which the alleged Cuban Government party is either the beneficiary or the
beneficiary’s bank (docket Nos. 53-55), which was opposed by Petitioners. Docket No. 72. On
September 10, 2010, Judge Marrero issued a Decision and Order denying the motion. Schneier
Decl., Ex. 7.

> Under New York law, an “[i]ntermediary bank” is a “receiving bank other than the

originator’s bank or the beneficiary’s bank.” N.Y. U.C.C. § 4-A-104(2).

Y See, e.g., Scanscot Shipping Services GmbH v. Metales Tracomex Ltda., __F.3d 2010

WL 3169304, at *1 (2d Cir. Aug. 12, 2010) (“EFTs in the temporary possession of an
intermediary bank are not the property of either the originator or the beneficiary of the EFT, ...
[and] cannot be subject to attachment under [Fed. R. Civ. P. Supp.] Rule B where the defendant
is either the originator or the beneficiary.”) (citation omitted); Export-Import Bank of the United
States v. Asia Pulp & Paper Co., Ltd. (“Asia Pulp & Paper”), 609 F.3d 111, 120 (2d Cir. 2010)
(“[C]redits in an intermediary bank are credits in favor of the originator’s bank, and are not
property of either the originator or the beneficiary.”); Shipping Corp. of India Ltd. v. Jaldhi

4
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preempted state law and rejected the argument that the underlying property rights of parties to an
EFT — which are at issue here in Phase 1 — are governed by Article 4-A of the Uniform
Commercial Code (“U.C.C.”). The Court further noted that “even if Article 4-A were applicable
here ... Article 4-A does not address the issue of interests in as opposed to ownership of EFTs,
and thus would not necessarily foreclose execution under TRIA” and the OFAC regulations.
Hausler Decision, slip op. at 22-23.

While the Banks respectfully disagree with the Court’s decision in Hausler, given the
posture of this case we raise these points and authorities for the Court’s benefit and, in the event
this case proceeds to Phase 2 (or other proceedings), the Banks reserve the right to address these
issues more fully. In all events, this Court must find that Plaintiffs have demonstrated their
entitlement to turnover of the Phase 1 Assets under TRIA and Rule 69 of the Federal Rules of
Civil Procedure.

STATEMENT OF FACTS

A. Background
1. The Original Action

Plaintiffs filed a lawsuit in the District of Columbia on December 30, 2005 against the
Islamic Republic of Iran and various Iranian government entities (“Iran’’) under 28 U.S.C.
§ 1605(a)(7) (2007) of the Foreign Sovereign Immunities Act (“FSIA”) to seek compensation
from Iran for injuries suffered in connection with the 1984 kidnapping of plaintiff Jeremy Levin
in Beirut, Lebanon, by Hezbollah terrorists with the training and support of Iran. See Complaint,

94 1, 2, 15. On February 6, 2008, the United States District Court for the District of Columbia

Overseas Pte Ltd. (“Jaldhi), 585 F.3d 58, 71 (2d Cir. 2009) (“EFTs in the temporary possession
of an intermediary bank are not property of either the originator or the beneficiary under New
York law.”), cert. denied, 130 S. Ct. 1896 (2010).
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awarded Plaintiffs a judgment in the amount of $28,807,719 (including prejudgment interest),
plus post-judgment interest at the applicable federal rate. See id., § 26 and Ex. A thereto. The
judgment was registered in this district on or about April 20, 2009. Plaintiffs’ Statement of
Undisputed Facts, q 6.

On October 6, 2008, OFAC responded to a subpoena served by the Plaintiffs by
producing, inter alia, a list identifying assets reported to OFAC as blocked due to an apparent
nexus with designated entities of Iran pursuant to various Executive Orders and under OFAC
regulations (“OFAC Attachment A”). This information, produced pursuant to a September 30,
2008 protective order entered by the United States District Court for the District of Columbia,
provided the names of financial institutions in the United States that had reported such blocked
funds, the names of the remitters of the funds, and the amount reported blocked in the twelve
month period prior to June 30, 2008.

2. The Proceedings in the Southern District of New York

On or about June 26, 2009, Plaintiffs commenced a proceeding in this Court under, inter
alia, the TRIA, 28 U.S.C. § 1610, Rule 69 of the Federal Rules of Civil Procedure and Sections
5225(b), 5232 and 5234(b) of the C.P.L.R., seeking to execute the judgment against certain
blocked assets identified by OFAC in OFAC Attachment A and held in accounts of the
defendants (collectively, the “Defendant Banks”).

Plaintiffs served the Defendant Banks with an Information Subpoena dated
September 28, 2009 (the “Information Subpoena”), which Citi answered with respect to Phase 1
assets on October 30, 2009. See Declaration of Suzelle Smith, dated July 13, 2010 (“Smith
Decl.”), Ex. 11. Also, on March 2, 2010, Citi also produced documents in response to Plaintiffs
Request for Production dated January 26, 2010. See Schneier Decl., § 9 and Ex. 8. All discovery

was produced subject to the protections of the protective order entered on September 29, 2008 by
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the District Court for the District of Columbia and the Stipulation and Order dated October 26,
2009 and “So-Ordered” on the same day by the Honorable Robert P. Patterson in this
proceeding. Smith Decl., Ex. 14.

JPMorgan served its answers to the Information Subpoena on October 27, November 6
and December 9, 2009 and it produced documents on March 1, 2010 in response to Plaintiffs’
January 26, 2010 Request for Production. JPMorgan’s answers to the Information Subpoena and
certain of the documents produced by it were also designated as “Confidential.” Declaration of
J. Kelley Nevling Jr. (“Nevling Decl.”) q 14.

At the request of the parties, on January 11, 2010 this Court entered an Order Authorizing
Third-Party Interpleader Complaints and divided the proceeding into two phases. In Phase 1, the
Court would determine the right of Plaintiffs to execute and collect on assets selected by
Plaintiffs (the “Phase 1 Assets” as identified in Exhibits A-D of the Complaint) from among
those listed in OFAC Attachment A. Phase 2 would involve other assets within the scope of the
complaint. By Order of June 23, 2010, the Court clarified that determination of Plaintiffs’ rights
to any assets blocked by OFAC subsequent to those listed in OFAC Attachment A would be part
of a separate proceeding with respect to Phase 27

3. The Applicable Sanctions Programs

Iran has been the subject of numerous blocking and sanctions programs, some
specifically targeted at Iran, others as part of sanctions aimed at terrorist parties and their

supporters worldwide. See, e.g., 31 C.F.R. Parts 535, 544, 560, 594-597 (2010). See also Elahi,

> Both Plaintiffs and the Court have expressly excluded from the scope of this proceeding

assets referred to as the “Clearstream Assets” which are subject to an attachment and turnover
proceeding before another judge in this district. See Letter from counsel for Plaintiffs to Judge
Patterson dated June 1, 2010 at 3, and Order dated June 10, 2010 at 2-3, Smith Decl., Exs. 45 and
46, respectively.
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129 S. Ct. 1732; Bank of New York v. Rubin, 484 F.3d 149 (discussing the history and
background of the economic sanctions programs against Iran); In re Republic of Iran Terrorism

Litigation, 659 F. Supp. 2d at 36 n.1 (same); Elsea, Suits Against Terrorist States.

The sanctions regulations provide a long list of the types of property that can be blocked,
see, e.g., 31 C.F.R. § 544.308 (2010), and broadly define the interest that Iran must have in such
property to permit seizure, see id. § 544.305 (2010) (“an interest of any nature whatsoever, direct
or indirect.”). Funds transfers are not within the list of seizable property or property interests.
See also 31 C.F.R. §§ 594.306 and 595.307 (2010).

Certain Phase 1 assets have been blocked pursuant to such Executive Orders and OFAC
regulations, on the grounds that a person or entity identified by the Secretary of State or the
Treasury Department is either a proliferator of weapons of mass destruction or designated as one
of'its supporters and has an “interest” in the blocked asset. See 31 C.F.R. Part 544 (2010);
Executive Order No. 13,382, 70 Fed. Reg. 38,567 (July 1, 2005). Other Phase 1 assets were
blocked pursuant to Executive Order No. 13,224, 66 Fed. Reg. 49,079 (September 25, 2001)
because a person or entity who allegedly has an “interest” in the asset has been placed on the
Specially Designated Global Terrorist Sanctions list, and accordingly the asset must be blocked.
See 31 C.F.R. Parts 594, 595 (2010).

The Defendant Banks make no independent assessment of the terrorist status of an
account holder or wire transfer party that is subject to blocking pursuant to these regulations.
Rather, they simply block (1) any account in their possession where the designated name
appears, and (2) any wire transfer when the designated name appears in the string of parties to
the wire transfer. If an EFT or account is blocked, the assets are placed in an interest bearing

“blocked” or “suspense” account. See infra B.2.
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Courts have recognized the breadth of the OFAC regulations with respect to defining the
interest in property that subjects that property to seizure and “have repeatedly upheld OFAC’s
authority to interpret broadly the term ‘any interest’ in the identical provisions of the
[International Emergency Economic Powers Act], and its predecessor statute, the [Trading With
Enemy Act].” Holy Land Found. for Relief & Dev. v. Ashcroft, 219 F. Supp. 2d 57, 67 (D.D.C.
2002), aff’d, 333 F.3d 156 (D.C. Cir. 2003). The fact that OFAC has blocked a particular
transaction, funds property or asset is not determinative of who owns the property. Bank of New
York v. Norilsk Nickel, 14 A.D.3d 140, 147, 789 N.Y.S.2d 95, 100 (1st Dep’t 2004) (OFAC
blocking regulations are “based on interests in property and the use to which such property [is]
put, not based on who own[s] the property in question.”). OFAC itself has made this point
advising Plaintiffs in its cover letter to the Plaintiffs that “OFAC has made no determination as to
the ownership or other cognizable property interest of Iran in any of the identified assets™ and for
purposes of the sanctions programs “in many cases the interest may be partial, or may fall short
of title to the property.” Smith Decl., Ex. 2 at 2 & n.4. This same point was made by OFAC in
the Rux Litigation in a declaration submitted to the Court by the Associate Director of its Office
of Program Policy and Implementation in support of its formal Statement of Interest in that
proceeding:

A minor and subordinate property interest of a sanctions target ...
can trigger a blocking, even where some other non-sanctioned
party has a superior ownership interest in the property. ... OFAC
Regulations require the blocking of assets far beyond what the
sanctions target actually owns. Indeed, much of the property that
is blocked pursuant to an OFAC-administered sanctions program

would not normally be considered to be owned by the sanctions
target.

Declaration of John E. Smith, q 9 (emphasis provided), Schneier Decl., Ex. 3. See also Nov. 21,

2008 Statement of Interest of the United States of America at 10, Rux Litigation, Schneier Decl.,
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Ex. 4 (“the fact that the assets are blocked establishes only that the Government of Sudan has
some blockable ‘property interest’ — as that term is broadly defined by OFAC for purposes of the
SSR regime — in the assets™); Aug. 22, 2008 Letter of the United States of America at 3, Rux
Litigation, Schneier Decl., Ex. 2 (discussing the broad regulatory definition of “property
interest” which results in wire transfers that are blocked but may not be attachable under TRIA).
Nevertheless, Judge Marrero essentially concluded that an interest sufficient to render the asset
subject to blocking under OFAC regulations is equally sufficient to make that asset — including
an EFT — eligible for attachment under TRIA by plaintiffs holding a judgment against the
applicable terrorist party.

4. The Other Judgment Debtors

Pursuant to the January 11, 2010 Order authorizing interpleader, as supplemented
thereafter, Defendants served third-party complaints on all those individuals and/or entities who
they had reason to believe may assert or have an interest in the Phase 1 assets. These parties
include owners of blocked deposit accounts or parties to blocked EFTs which are subject to Phase
1. Smith Decl., Exs. 23-36. Timely answers to the third-party complaints were served by the
plaintiffs or judgment holders in Acosta v. Islamic Republic of Iran, Case No. 06-745 (D.D.C.);
Greenbaum v. Islamic Republic of Iran, Case No. 02-2148 (D.D.C.); Rubin v. Islamic Republic of
Iran, Case No. 01-1655 (D.D.C.); Valore v. Islamic Republic of Iran, Case No. 03-1959 (D.D.C.);
Bonk v. Islamic Republic of Iran, Case No. 08-1273 (D.D.C.); Estate of James Silvia v. Islamic
Republic of Iran, Case No. 06-750 (D.D.C.); Estate of Anthony K. Brown v. Islamic Republic of
Iran, Case No. 08-531 (D.D.C.); Estate of Stephen B. Bland v. Islamic Republic of Iran, Case No.
05-2124 (D.D.C.); Estate of Michael Heiser v. Islamic Republic of Iran, Case No. 00-2329
(D.D.C.); Estate of Millard D. Campbell v. Islamic Republic of Iran, Case No. 01-2104 (D.D.C.);

and Peterson v. Islamic Republic of Iran, Case No. 01-2094 (D.D.C.). Smith Decl., Exs. 37-43.

10
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None of the deposit account holders or wire transfer parties interpled by Citi answered or
otherwise responded to the third-party complaint. Only one of the parties to the wire transfer
blocked by JPMorgan that is included in Phase 1 of this proceeding has filed an answer.

B. The Deposit Accounts and Wire Transfers That Are the Subject of the Motion

In addition to certain deposit accounts held by Citi in the name of certain Iranian banks
(which are alleged to be agencies or instrumentalities of Iran), Plaintiffs also seek turnover of an
EFT that was blocked by Citi based on the fact that the beneficiary of that transfer was
established by the National Iranian Oil Company and is allegedly an agency or instrumentality of
Iran. See Affidavit of Patrick Clawson (“Clawson Aft.”), 9§ 28; Plaintiffs’ Undisputed Material
Fact No. 56. In the case of the Citi wire transfer at issue in this Motion, the originator is a non-
Iranian corporate party located in Kuwait, and no Iranian-owned bank served as the originator
bank. The wire transfer, which was routed through Citi in New York as the intermediary bank,
was blocked in transit solely because the beneficiary bank is designated on the Weapons of Mass
Destruction (“WMD?”) list or has been determined by the U.S. Treasury to contribute to a listed
WMD entity or to be owned or controlled by one. See 31 C.F.R. § 544.201(a) (2010); Schneier
Decl., Ex. 8. See Clawson Aff., § 28 and links to websites cited therein for a description of the
beneficiary of the wire transfer.

Plaintiffs are also seeking the turnover of the proceeds of a wire transfer that was
originated by a non-Iranian party located in South America and routed through JPMorgan in
New York City as the intermediary bank. Both the beneficiary of the wire transfer and the
beneficiary’s bank appear to have their principal places of business in Iran. The beneficiary’s
bank has been designated by OFAC as a “Specially Designated National” (“SDN”), i.e., an entity
whose assets must be blocked by United States bank pursuant to OFAC Regulations. This

designation was apparently made pursuant to 31 C.F.R. Parts 594, 595 and 597 (2010), because

11

DWT 15116309v7 0067486-000015

Annex 330



Case 1:09-cv-05900-JPO-RWL Document 265 Filed 09/15/10 Page 17 of 25

of the bank’s involvement in financing terrorist organizations. See Nevling Decl. § 3, Exs. A-C.
In 2010, OFAC also identified the beneficiary of the wire transfer as an entity indirectly owned
by Iran and made it subject to the Iranian Transactions Regulations (the “ITR Regulations™). 31
C.F.R. Part 560 (2010). The ITR Regulations are not, however, blocking regulations and this
designation occurred long after this wire transfer was blocked. Nevling Decl. § 3.

1. Wire Transfers

As stated in N.Y. U.C.C. § 4-A-104(1) , a funds transfer is actually nothing more than a
“series of transactions, beginning with the originator’s payment order, made for the purpose of
making payment to the beneficiary of the order.” The Second Circuit explained the mechanics
and the nature of the debts owed between the parties at each stage of an EFT in Jaldhi, 585 F.3d
at 60 n.1 and Scanscot Shipping Services, 2010 WL 3169304. In Jaldhi the Second Circuit
explained this process as follows:

An EFT is nothing other than an instruction to transfer funds from
one account to another. When the originator and the beneficiary
each have accounts in the same bank that bank simply debits the
originator’s account and credits the beneficiary’s account. When
the originator and beneficiary have accounts in different banks, the
method for transferring funds depends on whether the banks are
members of the same wire transfer consortium. If the banks are in
the same consortium, the originator’s bank debits the originator’s
account and sends instructions directly to the beneficiary’s bank
upon which the beneficiary’s bank credits the beneficiary’s
account. If the banks are not in the same consortium—as is often
true in international transactions—then the banks must use an
intermediary bank. To use an intermediary bank to complete the
transfer, the banks must each have an account at the intermediary
bank (or at different banks in the same consortium). After the
originator directs its bank to commence an EFT, the originator’s
bank would instruct the intermediary to begin the transfer of funds.
The intermediary bank would then debit the account of the bank
where the originator has an account and credit the account of the
bank where the beneficiary has an account. The originator’s bank
and the beneficiary’s bank would then adjust the accounts of their
respective clients.

12
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585 F.3d at 60 n.1.

When a wire transfer is interrupted by an order of attachment or blocking order issued by
OFAC, the correspondent account of the sending (or originator’s) bank is debited, but the next
step in the process, the acceptance of the transfer by authorizing a debit of the intermediary
bank’s account with the next bank in the chain, does not take place.

ARGUMENT
POINT I
UNDER TRIA ONLY BLOCKED ASSETS OF A TERRORIST

PARTY OR ITS AGENCIES OR INSTRUMENTALITIES
CAN BE TURNED OVER TO A TERRORISM VICTIM

Attachment of a foreign state’s property in the United States is governed by the FSIA, 28
U.S.C. §§ 1330, 1602-1611. See Karaha Bodas Company, LLC v. Perusahaan Pentarbangan
Minyak Dan Gas Bumi Negara, 313 F.3d 70, 82 (2d Cir. 2002) (discussing attachment of foreign
sovereign’s property). The FSIA further provides that when a foreign state is not protected by
sovereign immunity it “shall be liable in the same manner and to the same extent as a private
individual under like circumstances.” 28 U.S.C. § 1606. The FSIA also prescribes the
circumstances under which attachment and execution may be obtained against the property of
foreign states to satisfy a judgment.

TRIA, which is codified as a note to Section 1610, creates an exception to the immunity
of a foreign state’s assets for the blocked assets of a foreign state that is a sponsor of terrorism
under certain circumstances. Section 201(a) of TRIA provides in pertinent part as follows:

Notwithstanding any other provision of law, ... in every case in
which a person has obtained a judgment against a terrorist party on
a claim based upon an act of terrorism, or for which a terrorist
party is not immune under section 1605(a)(7) of title 28, United
States Code, the blocked assets of that terrorist party (including

the blocked assets of any agency or instrumentality of that terrorist
party) shall be subject to execution or attachment in aid of
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execution in order to satisfy such judgment to the extent of any
compensatory damages for which such terrorist party has been
adjudged liable.°

TRIA § 201(a), codified at 28 U.S.C. § 1610 note (emphasis added). TRIA also authorizes a
court to enter an order executing against blocked assets notwithstanding that the transfer of
blocked property would otherwise be prohibited by federal law pursuant to blocking regulations
like the sanction regulations at issue here. See TRIA § 201(a); 31 C.F.R. Part 535 (2010). TRIA
§ 201(d)(2) defines the term “blocked asset” to mean “any asset seized or frozen by the United
States under section 5(b) of the Trading with the Enemy Act or under sections 202 and 203 of the
International Emergency Economic Powers Act.” TRIA § 201(a), codified at 28 U.S.C. § 1610
note. Plaintiffs here are entitled to turnover under TRIA if they establish that the property is a
“blocked asset of [a] terrorist party,” or an “agency or instrumentality” of that terrorist party. See
TRIA § 201(a), codified at 28 U.S.C. § 1610 note.

In Hausler, Judge Marrero concluded that “Congress explicitly directed that TRIA and
[the Cuban Sanctions Regulations] are to be considered in tandem, which establishes a
comprehensive statutory scheme that eschews any need for consideration of state definitions of
property.” Hausler Decision, slip op. at 17. The Court further reasoned that “TRIA’s phrase
‘blocked assets of that terrorist party’ contemplates execution, subject to appropriate turnover
proceedings, against all assets blocked pursuant to the [Cuban Sanctions Regulations], including
those in which Cuba possesses an interest in [sic], rather than actual ownership or title to, a
blocked asset.” Id., slip op. at 20. The Banks submit that Judge Marrero erred in rejecting

OFAC’s own reading of the inter-relationship between its regulations and TRIA.

S In Smith ex rel. Smith v. Federal Reserve Bank of New York, 346 F.3d 264, 271 (2d Cir.
2003), the Second Circuit held that the “notwithstanding” clause applies only when some other
provision of law “conflicts” with TRIA.
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POINT 11

STATE LAW DEFINES THE SUBSTANTIVE PROPERTY
RIGHTS THAT ARE SUBJECT TO EXECUTION BY TRIA

TRIA does not create ownership interests in property and the statute does not define what
is an “asset” or who has a property interest in an “asset”.” Rather, TRIA — when applicable —
merely lifts the veil of sovereign immunity conferred by the FSIA. See Weininger, 462 F. Supp.
2d at 478; see also Nov. 21, 2008 Statement of Interest of the United States of America at 10,
Rux Litigation, Schneier Decl., Ex. 4. Where a federal statute does not provide a basis for
determining when such assets are the property of the terrorist party, courts look to state law to
make that determination. In 4sia Pulp & Paper, the Second Circuit made clear that “[i]n the
absence of a superseding federal statute or regulation, state law generally governs the nature of
any interests in or rights to property that an entity may have.” 609 F.3d at 117 (citing Barnhill v.

Johnson, 503 U.S. 393, 398 (1992)). In that case, the Court specifically rejected the argument of

" In Norilsk Nickel, the First Department held that Article 4-A of the U.C.C. was not
preempted by OFAC regulations that, like the sanctions regulations, required seizure of property
in which a sanctioned entity had “‘an interest of any nature whatsoever, direct or indirect.”” 14
A.D.3d at 147, 789 N.Y.S.2d at 100 (quoting 31 C.F.R. § 585.303). The Court explained that the
terms “‘interest’ and ‘title’ are clearly not synonymous” and OFAC blocked assets based on
“how the funds would be used, not on the passage of title to the funds pursuant to the U.C.C.”

14 A.D.3d at 147, 789 N.Y.S.2d at 100; see also Global Relief Found., Inc. v. O Neill, 315 F.3d
748, 753 (7™ Cir. 2002) (“The function of the IEEPA strongly suggests that beneficial rather than
legal interests matter. ... Thus the focus must be on how assets could be controlled and used, not
on bare legal ownership.”); Holy Land Found. for Relief & Dev. v. Ashcroft, 333 F.3d 156, 162-
63 (D.C. Cir. 2003) (same). Thus, federal and state law rather than conflict simply address
different issues. Norilsk Nickel, 14 A.D.3d at 147, 789 N.Y.S.2d at 100.

The Norilsk Nickel case suggests in dictum that when the blocking regulations are ultimately
lifted the proceeds of the blocked EFT should be transmitted to the beneficiary. The Court does
not cite to any U.C.C. provision to support that proposition, and other cases that have analyzed
the U.C.C. more carefully have reached a different conclusion. See Allied Maritime, Inc. v.
Descatrade S.A., 09 Civ. 3684, 2009 U.S. Dist. LEXIS 117383, at *7 n.17 (S.D.N.Y. Dec. 16,
2009), aff'd, No. 09-5329-cv, 2010 U.S. App. LEXIS 18430 (2d Cir. Sept. 3, 2010). In any
event, the issue of how to unwind a blocked EFT when blocking regulations are lifted raise
different considerations from the issue of whether the funds are subject to execution while
blocked.

15

DWT 15116309v7 0067486-000015

Annex 330



Case 1:09-cv-05900-JPO-RWL Document 265 Filed 09/15/10 Page 21 of 25

the Export-Import Bank of the United States (“Ex-Im Bank”) that the Federal Debt Collection
Procedures Act (the “FDCPA”) should govern its attempt to execute against a midstream EFT.
Rather, as explained in Asia Pulp & Paper, these federal rules “create[] no property rights but
merely attach[] consequences, federally defined, to rights created under state law.” 609 F.3d at
117 (quoting United States v. Craft, 535 U.S. 274, 278 (2002) (internal quotation marks
omitted)); Jaldhi, 585 F.3d at 70 (““When there is no federal maritime law to guide our decision,
we generally look to state law to determine property rights.””). Judge Marrero found state law to
be inapplicable, finding that “blocked assets” under TRIA was essentially synonymous with the
blockable “property interest” as that term is broadly defined for purposes of OFAC regulations.
Hausler Decision, slip op. at 21-22.

Under Article 4-A of the U.C.C., which governs the rights and liabilities that arise in the
funds-transfer process, including the rights of the creditors of EFT participants to attach funds
involved in an EFT, it is clear that an intermediary bank never holds property of the originator or
beneficiary of an EFT. N.Y. U.C.C. § 4-A-502 official cmt. 4 (McKinney 2001). See Scanscot
Shipping Services, 2010 WL 3169304 at *1 (“EFTs in the temporary possession of an
intermediary bank are not the property of either the originator or the beneficiary of the EFT, ...
[and] cannot be subject to attachment under Rule B where the defendant is either the originator
or the beneficiary.”) (citation omitted); Jaldhi, 585 F.3d at 71 (“a beneficiary has no property
interest in an EFT because ‘until the funds transfer is completed by acceptance by the
beneficiary’s bank of a payment order for the benefit of the beneficiary, the beneficiary has no
property interest in the funds transfer which the beneficiary’s creditor can reach.””’) (quoting
N.Y. U.C.C. § 4-A-502 official cmt. 4 (court’s emphasis)); Asia Pulp & Paper, 609 F.3d at 121

(“[A]n originator and intended beneficiary have no legal claim or contractual rights against an
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intermediary bank in the event that a funds transfer is not completed.”); see also Goodearth
Maritime Ltd. v. Calder Seacarrier Corp., No. 09-5068-cv, 2010 U.S. App. LEXIS 14450, at *2
(2d Cir. July 14, 2010) (summary order).® In Asia Pulp & Paper the Second Circuit concluded
that “an originator or intended beneficiary’s interests and rights in a midstream EFT, if any, are
not sufficiently ‘essential,” ‘material,” ‘firmly or solidly established,” ‘weighty,” or ‘direct and
tangible,’ to constitute a ‘substantial ... interest’ under the FDCPA” and rejected the argument

that a creditor could attach a midstream EFT. 609 F.3d at 122 (omission in original).9

 In Goodearth Maritime, 2010 U.S. App. LEXIS 14450 at *7-8, a summary order made non-
precedential by Second Circuit Local Rule 32.1.1(a), a Second Circuit panel directed that an EFT
subject to a pre-Jaldhi Rule B attachment be released to the intended beneficiary. Subsequent to
the attachment the beneficiary had obtained an arbitral award against the originator in the full
amount of the EFT, and had asked the district court to release the EFT to it. The Court also
weighed the equities in that case noting that the funds should have been transferred to the
intended beneficiary long ago were it not for the Court’s erroneous decision in Winter Storm
Shipping, Ltd v. TPI, 310 F.3d 263 (2d Cir. 2002), and the beneficiary was entitled to those funds
in the face of competing claims to the funds by the originator’s creditor. The Court there found
that the originator could not receive the funds directly from the intermediary bank because they
were not in privity, but failed to explain how N.Y. U.C.C. § 4-A-402 would permit the funds to
be released to the beneficiary, a party lacking in privity. The decision appears to be at odds with
the Second Circuit’s subsequent decision in Allied Maritime, Inc. v. Descatrade S.A.,

No. 09-5329-cv, 2010 U.S. App. LEXIS 18430 (2d Cir. Sept. 3, 2010). See n.9 infra.

Article 4-A expressly addresses the ownership of the “funds” involved in a wire transfer.

Section 4-A-502(4) identifies the entities from which a creditor can properly seek the attachment
or garnishment of funds involved in a funds transfer. See also N.Y. U.C.C. § 4-A-502, official
cmt. 4 (McKinney 2001) (“A creditor of the beneficiary cannot levy on the property of the
originator and until the funds transfer is completed by acceptance by the beneficiary’s bank of a
payment order for the benefit of the beneficiary, the beneficiary has no property interest in the
funds transfer which the beneficiary’s creditor can reach....”). Article 4-A also provides a
framework for the unwinding of failed transfers. Where an intermediary bank is obligated to
refund a payment, but is unable to do so, the originating bank which sent the intermediary bank
the payment order is generally entitled to retain the payment it received subject to the
originator’s claim for a refund from that originating bank. See N.Y. U.C.C. § 4A-402(4) (“the
bank receiving payment is obliged to refund payment to the extent the sender was not obligated
to pay”); N.Y. U.C.C. § 4A-402 official cmt. 2 (McKinney 2001) (referring to this as the
“money-back guarantee™); Grain Traders, Inc. v. Citibank, N.A., 160 F.3d 97, 102 (2d Cir. 1998)
“we ... conclude that § 4-A-402 allows each sender of a payment order to seek a refund only
from the receiving bank it paid”). In Allied Maritime, 2010 U.S. App. LEXIS 18430 at *11-13,
the Second Circuit recognized that the “money-back guarantee” provision of the U.C.C. caused
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These decisions are consistent with OFAC’s statement in the Rux Litigation that “[t]he
beneficiary of a wire transfer holds no interest subject to attachment under the UCC.” See
Jan. 12, 2009 Statement of Interest of the United States of America at 2, 10 n.5 (emphasis
added), Schneier Decl., Ex. 5. As OFAC has noted, “any attempt to attach more than [Iran’s]
interest in any particular property would appear to exceed TRIA’s scope.” Id., at 10. Judge
Marrero’s broad-brush treatment of all entities in the chain of a wire transfer as essentially
having identical property interests or claims to the wire transfer proceeds blocked in the hands of
an intermediary bank goes too far and fails to recognize OFAC’s view on whether these blocked
assets constitute assets that are properly subject to turnover under TRIA.

A. Plaintiffs Must Establish the Judgment Debtor’s Right to Possession of the Blocked
EFTs to Obtain Turnover Under the C.P.L.R.

The C.P.L.R. provisions upon which Plaintiffs rely, and made applicable here by Rule 69
of the Federal Rules of Civil Procedure, impose essentially the same requirement. See Smith ex
rel. Smith, 346 F.3d at 269 (noting that any judgment issued under TRIA would proceed
according to New York law); see Nov. 21, 2008 Statement of Interest at 10 (“[o]nce a
determination is made that particular assets are ‘of that terrorist party’ ... the Court will still need
to make a determination of whether the assets are attachable under Rule 69 of the Federal Rules
of Civil Procedure.”) (citations omitted), Schneier Decl., Ex. 4. The C.P.L.R. allows a judgment
creditor to bring a proceeding against a garnishee that either is in “possession or custody of

money or ... property in which the judgment debtor has an interest” (§ 5225(b)) or “is or will

funds in a blocked wire transfer to flow back through a wire transfer chain toward the originator,
not toward the beneficiary, when frozen funds are unblocked. In that case, the Second Circuit
held that, where the underlying wire transfer was interrupted by an invalid process of maritime
attachment and garnishment, the right to repayment of the funds did not, nonetheless, give rise to
an attachable property interest in the otherwise unattachable funds held in a suspense account by
an intermediary bank.
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become indebted to the judgment debtor” (§ 5227). See also C.P.L.R. § 5225(b) (New York’s
turnover statute authorizes a court to order turnover only “where it is shown that the judgment
debtor is entitled to the possession of such property or that the judgment creditor’s rights to the
property are superior to those of the transferee.”). However, in order to execute a judgment
against the property held or the debt owed by the garnishee the judgment creditor must first
establish that it belongs (in the case of property) or is owed (in the case of debt) to the judgment
debtor. See, e.g., Cont’l Commerce Corp. v. York Plastic Prods. Corp., 237 N.Y.S.2d 278, 280
(Sup. Ct. Kings County 1963) (“Since movant has failed to produce proof to satisfy the court that
the said third party is indebted to the judgment creditor, the motion is denied.”); Beauvis v.
Allegiance Sec. Inc., 942 F.2d 838, 840-41 (2d Cir. 1991) (to obtain turnover under C.P.L.R. §
5225(b) the movant must establish the following that the judgment debtor “has an interest” in the
property the creditor seeks to reach).

The Hausler Decision leaves unclear the appropriate role of the C.P.L.R. in these
turnover proceedings or whether its requirements are to be considered essentially co-extensive or
identical with those imposed by TRIA in order for a court to order turnover of blocked assets to
satisfy a judgment.

CONCLUSION

The Banks respectfully request that the Court issue an Order determining (a) whether
Plaintiffs have met their burden of proof and the requirements set forth in Section 201(a) of
TRIA, Rule 69 of the Federal Rules of Civil Procedure and Article 52 of the C.P.L.R. with
respect to the Phase 1 Assets, and as to which no objection has been interposed, and as to which
Plaintiffs seek turnover/execution against; (b) that the Banks have made good and sufficient
service of the pleadings and submissions, and has otherwise provided appropriate and sufficient

notice in accordance with this Court’s January 11, 2010 Order, as amended thereafter, and other

19

DWT 15116309v7 0067486-000015

Annex 330










<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 15%)
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (Euroscale Coated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 0
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage false
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 200
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 200
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages true
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth 8
  /MonoImageDownsampleThreshold 1.33333
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'RIJNJA PDF'] )
    /NLD ()
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (Adobe RGB \(1998\))
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines true
        /ConvertTextToOutlines false
        /GradientResolution 255
        /LineArtTextResolution 1200
        /PresetName (RIJNJA TRANSPARANTIE)
        /PresetSelector /UseName
        /RasterVectorBalance 0.750000
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing false
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
  /SyntheticBoldness 1.000000
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [595.276 841.890]
>> setpagedevice



 
 
    
   HistoryItem_V1
   DefineBleed
        
     Range: all pages
     Request: remove bleed info
      

        
     8.5039
     1
     8.5039
     8.5039
     0
     0
    
     8.5039
     Remove
            
                
         Both
         18
         AllDoc
         108
              

       CurrentAVDoc
          

     8.5039
      

        
     QITE_QuiteImposingPlus2
     Quite Imposing Plus 2.1c
     Quite Imposing Plus 2
     1
      

        
     150
     386
     385
     386
      

   1
  

 HistoryList_V1
 qi2base





