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UNTED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
THE ESTATE OF MICHAEL HEISER, deceased;
GARY HEISER, FRANCIS HEISER; THE
ESTATE OF LELAND TIMOTHY HAUN, 11CV1602 (LTS)(MHD)
deceased; IBIS S. HAUN; MILAGRITOS PEREZ-
DALIS; SENATOR HAUN; THE ESTATE OF [RE: Islamic Republic of
JUSTIN R. WOOD, deceased; RICHARD W. Iran, Iranian Ministry of
WOOD; KATHLEEN M. WOOD; SHAWN M. Information and Security,
WOOD; THE ESTATE OF EARL F. CARTRETTE, and the Iranian Islamic
JR., deceased; DENISE M. EICHSTAEDT; Revolutionary Guard Corps.,
ANTHONY W. CARTRETTE; LEWIS W. Judgment Debtors]
CARTRETTE; THE ESTATE OF BRIAN MCVEIGH,
deceased; SANDRA M. WETMORE; JAMES V.
WETMORE; THE ESTATE OF MILLARD D.
CAMPBELL; MARIE R. CAMPBELL, BESSIE A.
CAMPBELL; THE ESTATE OF KEVIN J. JOHNSON,
deceased; SHYRL L. JOHNSON; NICHOLAS A.
JOHNSON, A MINOR, BY HIS LEGAL GUARDIAN
SHYRL L. JOHNSON; LAURA E. JOHNSON; ANSWER TO PETITION
BRUCE JOHNSON; THE ESTATE OF JOSEPH E. OF BANK OF BARODA,
RIMKUS, deceased; BRIDGET BROOKS; JAMES R. NEW YORK BRANCH

RIMKUS; ANNE M. RIMKUS; THE ESTATE

OF BRENT E. MARTHALER, deceased; KATIE L.
MARTHALER; SHARON MARTHALER; HERMAN C.
MARTHALER III; MATTHEW MARTHALER; KIRK
MARTHALER; THE ESTATE OF THANH VAN

NGUYEN, deceased; CHRISTOPHER R. NGUYEN;

THE ESTATE OF JOSHUA E. WOODY, deceased;

DAWN WOODY; BERNADINE R. BEEKMAN;

GEORGE M. BEEKMAN; TRACY M. SMITH;

JONICA L. WOODY; TIMOTHY WOODY; THE

ESTATE OF PETER J. MORGERA, Deceased;

MICHAEL MORGERA; THOMAS MORGERA; THE
ESTATE OF KENDALL KITSON, JR., Deceased;

NANCY R. KITSON; KENDALL K. KITSON;

STEVE K. KITSON; NANCY A. KITSON; THE ESTATE
OF CHRISTOPHER ADAMS, deceased; CATHERINE
ADAMS; JOHN E. ADAMS; PATRICK D. ADAMS;
MICHAEL T. ADAMS; DANIEL ADAMS; MARY YOUNG;
ELIZABETH WOLF; WILLIAM ADAMS; THE ESTATE
OF CHRISTOPHER LESTER, deceased; CECIL H. LESTER;
JUDY LESTER; CECIL H. LESTER, JR.; JESSICA F.
LESTER; THE ESTATE OF JEREMY A. TAYLOR, deceased;
LAWRENCE E. TAYLOR; VICKIE L. TAYLOR; STARLINA
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D. TAYLOR; THE ESTATE OF PATRICK P. FENNIG,
deceased; THADDEUS C. FENNIG; CATHERINE FENNIG;
PAUL D. FENNIG; and MARK FENNIG,
Petitioners,
V.

BANK OF BARODA, NEW YORK BRANCH,

Respondent.

ANSWER TO PETITION

BANK OF BARODA, NEW YORK BRANCH, by its attorneys, Wormser, Kiely, Galef
& Jacobs LLP (“Bank of Baroda NY”), for its answer to the Petition for Turnover Order
Pursuant to Fed.R.Civ.P. 69 and N.Y.C.P.L.R. §§ 5225 and 5227 (the “Petition”), hereby alleges
the following:

NATURE OF PROCEEDING

1. The first sentence of Paragraph 1 of the Petition asserts a legal conclusion to
which no responsive pleading is required, and the Court is respectfully referred to the texts of the
statutes and Rules referenced in that sentence. Bank of Baroda NY denies knowledge or
information sufficient to form a belief as to the truth of the allegations set forth in the remainder
of Paragraph 1 of the Petition.

JURISDICTION AND VENUE

2. Paragraph 2 of the Petition asserts a legal conclusion to which no responsive
pleading is required, and the Court is respectfully referred to the statutes, Rules and case law
referenced in Paragraph 2 of the Petition.

3. Admits that the Court has personal jurisdiction over Bank of Baroda NY, but
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denies knowledge or information sufficient to form a belief as to the truth of the remaining
allegations set forth in Paragraph 3 of the Petition, and further avers that Paragraph 3 of the
Petition asserts legal conclusions to which no responsive pleading is required. The Court is
respectfully referred to the text of the statutes and Rules referenced in Paragraph 3 of the
Petition.

THE PARTIES

4, Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 4 of the Petition.

5. Denies the allegations set forth in Paragraph 5 of the Petition, except admits that it
is the New York Branch of Bank of Baroda and has an office at One Park Avenue, New York,
New York.

6. Paragraph 6 of the Petition asserts a legal conclusion to which no responsive
pleading is required, and further avers that Petitioners quote selectively from N.Y.C.P.L.R. §
5225(b), and refers the Court’s attention to the full text of that statute.

7. Paragraph 7 of the Petition asserts a legal conclusion to which no responsive
pleading is required.

BACKGROUND

The Judgment Against Iran
8. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 8 of the Petition.
9. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 9 of the Petition, except to admit that Petitioners attached an

Order, dated February 7, 2008, as Exhibit A to the Petition and refers the Court to the contents of
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that exhibit.

10. Denies knowledge or information sufficient to form a belief as the truth of the
allegations set forth in Paragraph 10 of the Petition, except to admit that Petitioners attached an
Order, dated May 10, 2010, as Exhibit B to the Petition and refers the Court to the contents of
that exhibit.

Registration of the Judgment in this District

11. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 11 of the Petition, except to admit that Petitioners attached a
document entitled “Certification of Judgment for Registration in Another District” as Exhibit C
to the Petition and refers the Court to the contents of that exhibit.

Enforcement of the Judgment in this District

12. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 12 of the Petition, and further avers that Paragraph 12 of the
Petition asserts a legal conclusion to which no responsive pleading is required.

13.  Paragraph 13 of the Petition asserts a legal conclusion to which no responsive
pleading is required, and refers the Court to the text of the statutes referenced in Paragraph 13 of
the Petition.

14. Paragraph 14 of the Petition asserts a legal conclusion to which no responsive
pleading is required and refers the Court to the text of the statutes referenced in Paragraph 14 of
the Petition.

15.  Paragraph 15 of the Petition asserts a legal conclusion to which no responsive
pleading is required, except to admit that Petitioners quote selectively from TRIA § 201 and to

refer the Court to the text of the statutes and case law referenced in Paragraph 15 of the Petition.
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16.  Paragraph 16 of the Petition asserts a legal conclusion to which no responsive
pleading is required, and further refers the Court to the text of the statutes referenced in
Paragraph 16 of the Petition.

17. Paragraph 17 of the Petition asserts legal conclusions to which no responsive
pleading is required, and refers the Court to the text of the statute, regulations, Executive Orders,
etc. referenced in Paragraph 17 of the Petition, except to admit that, pursuant to its obligations
under various Executive Orders and federal regulations, Bank of Baroda NY has from time to
time reported information to Office of Foreign Assets Control (“OFAC”) indicating that Bank of
Baroda NY has interrupted and blocked electronic fund transfers pursuant to the provisions of
such Executive Orders and regulations, and denies knowledge or information sufficient to form a
belief as to whether any “assets” “held” by Bank of Baroda NY are being “held” “on behalf of”
the Islamic Republic of Iran, the Iranian Ministry of Information and Security, and the Iranian
Islamic Revolutionary Guard Corps. (collectively, “Iran”), its agencies or instrumentalities,
and/or separate juridical entities in which Iran has an interest, direct or indirect.

18.  Bank of Baroda NY denies the allegations in Paragraph 18 of the Petition, and
further avers that a Court must determine if Bank of Baroda NY is in “possession” of “Iranian
assets”.

19. Paragraph 19 of the Petition asserts legal conclusions to which no responsive
pleading is required, and Bank of Baroda NY further denies knowledge or information sufficient
to form a belief as to the truth of the allegations set forth in Paragraph 19 of the Petition.

20. Denies the allegations set forth in Paragraph 20 of the Petition, except to admit
that Bank of Baroda NY received a document referencing one Writ of Execution for

$254,431,963.42 from the United States Marshals Service, Southern District of New York on

Annex 339



Case 1:11-cv-01602-LGS-MHD Document 10 Filed 04/08/11 Page 6 of 12

January 3, 2011.

21. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 21 of the Petition, except to admit that Petitioners have
attached a document entitled “Process Receipt and Return” as Exhibit E to the Petition, and
refers the Court to the contents of that exhibit.

22. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 22 of the Petition.

23. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 23 of the Petition, as Bank of Baroda NY does not have the
knowledge or information sufficient to form a belief as to whether (i) Iran, its agencies or
instrumentalities, and/or separate juridical entities in which Iran has an interest, direct or indirect,
have any interest in any electronic fund transfers that were interrupted and blocked by Bank of
Baroda NY; (ii) Petitioners have any rights to the electronic fund transfers. Bank of Baroda NY
further avers that Paragraph 23 of the Petition asserts legal conclusions to which no responsive
pleading is required.

24. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 24 of the Petition, and further avers that Paragraph 24 contains
legal conclusions to which no responsive pleading is required.

25.  Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 25 of the Petition, and further avers that Paragraph 25 of the
Petition contains legal conclusions to which no responsive pleading is required, and further avers
that Bank of Baroda NY does not have the knowledge or information sufficient to form a belief

as to whether (i) Iran, its agencies or instrumentalities, and/or separate juridical entities in which
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Iran has an interest, direct or indirect, have any interest in the electronic fund transfers that were
interrupted and blocked by Bank of Baroda NY, or (ii) Petitioners have any rights to those
blocked funds. Bank of Baroda NY further avers that Paragraph 25 of the Petition asserts legal
conclusions to which no responsive pleading is required.

CLAIM FOR RELIEF

Turnover

26. In response to Paragraph 26 of the Petition, Bank of Baroda NY repeats and
realleges the allegations contained in Paragraphs 1 through 25 as if fully set forth hereat.

217. Paragraph 27 of the Petition contains legal conclusions to which no responsive
pleading is required, and Bank of Baroda NY further avers that Bank of Baroda NY does not
have the knowledge or information sufficient to form a belief as to whether (i) Petitioners are
entitled to enforce a Judgment against any of the electronic fund transfers that were blocked by
Bank of Baroda NY, or (ii) Iran, its agencies or instrumentalities, and/or separate juridical
entities in which Iran has an interest, direct or indirect, have any interest in those funds.

28.  Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 28 of the Petition, and further avers that Bank of Baroda NY
does not have the knowledge or information sufficient to form a belief as to whether Iran, its
agencies or instrumentalities, and/or separate juridical entities in which Iran has an interest,
direct or indirect, have any interest in the electronic fund transfers that were blocked by Bank of
Baroda NY.

29. Denies knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in Paragraph 29 of the Petition.

30. Denies knowledge or information sufficient to form a belief as to the truth of the
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allegations set forth in Paragraph 30 of the Petition.

31. Denies the allegations set forth in Paragraph 31 of the Petition.

32. Denies the allegations set forth in Paragraph 32 of the Petition.

33. Admits the allegations set forth in Paragraph 33 of the Petition.

34.  Paragraph 34 of the Petition contains legal conclusions and a prayer for relief to
which no responsive pleading is required, and further avers that Bank of Baroda NY does not
have the knowledge or information sufficient to form a belief as to whether (i) Petitioners have
any interest in any of the electronic fund transfers interrupted and blocked by Bank of Baroda
NY, or (ii) Iran, its agencies or instrumentalities, and/or separate juridical entities in which Iran
has an interest, direct or indirect, have any interest in those funds.

AFFIRMATIVE DEFENSES/OBJECTIONS IN POINT OF LAW

Bank of Baroda NY, without assuming the burden of proof for those matters upon which
Petitioners bear such burden, for its affirmative defenses and objections in point of law, allege as
follows:

FIRST

35. Persons other than Iran or its agencies and instrumentalities may have ownership
or other interests in part or all of the funds at Bank of Baroda NY that are the subject of this
turnover proceeding (the “Funds”) which may be superior to the rights of Petitioners.

SECOND

36.  The Funds consist of the proceeds of the electronic fund transfers that were routed
through Bank of Baroda NY as an intermediary bank but could not be completed because of
applicable regulations promulgated and/or administered by OFAC, and so are being held in one

or more blocked accounts at Bank of Baroda. Persons other than Iran or its agencies and

Annex 339



Case 1:11-cv-01602-LGS-MHD Document 10 Filed 04/08/11 Page 9 of 12

instrumentalities, who or which were the originators, beneficiaries or bank participants in such
wire transfers may have ownership or other interests in part or all of such Funds which may be
superior to the rights of Petitioners, if any, to have execution against such Funds to satisfy the
Judgment.
THIRD

37.  The electronic fund transfers that are at issue herein were originated from persons
or entities other than Iran or its agencies or instrumentalities, and, when blocked by Bank of
Baroda NY, were being transmitted to persons or entities who are also not Iran or its agencies or
instrumentalities. Such persons or entities may be indispensable parties hereto and may have the
right to receive notice of these proceedings and an opportunity to be heard before this Court
enters a judgment in this proceeding that would terminate or otherwise affect their rights in the
Funds.

FOURTH

38.  The electronic fund transfers that are at issue herein were originated from persons
or entities other than Iran or its agencies or instrumentalities, and, when blocked by Bank of
Baroda NY, were being transmitted to persons or entities who are also not Iran or its agencies or
instrumentalities, and thus the funds at issue may not be “blocked assets of a terrorist party”
under Section 201 of the Terrorism Risk Insurance of Act of 2002 (“TRIA”) or considered
property in which Iran has an “interest” and under the OFAC Regulations.

FIFTH

39.  To the extent that Petitioners claim that some part or all of the Funds belong to

persons that are agencies or instrumentalities of Iran, or that such persons have an interest in

some part or all of the Funds, such persons are indispensable parties hereto and have the right to
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receive notice of these proceedings and an opportunity to be heard before this Court determines
whether they are in fact agencies or instrumentalities of Iran or whether such assets are subject to
execution to satisfy the Judgment.
SIXTH

40.  To the extent that other persons who hold judgments against Iran based on its
involvement with acts of terrorism have served restraining notices, notices of pendency, writs of
execution or other process or documents on Bank of Baroda NY with respect to assets that may
belong to Iran or any of its agencies or instrumentalities, such persons are indispensable parties
hereto and have the right to receive notice of these proceedings and an opportunity to be hard so
that this Court may determine which judgment creditors should take precedence with respect to
any assets that may belong to Iran or its agencies or instrumentalities.

SEVENTH

41. To the extent that Petitioners are seeking to satisfy the Judgment from blocked
assets subject to TRIA §201, the Court should consider whether Petitioners have established all
of the elements necessary to obtain relief under that statute, including whether Iran is a “terrorist
party,” as that term is defined in TRIA; whether the Judgments arise from claims based on an
“act of terrorism,” as that term is defined in TRIA, or for which a terrorist party is not immune
under Foreign Sovereign Immunities Act; whether and to what extent the Funds belong to Iran or
entities that are “agencies or instrumentalities” of Iran, as those terms are used in TRIA; whether
the fact that neither the originators nor the beneficiaries of the electronic fund transfers at issue
are Iran or its agencies or instrumentalities bars the execution of the Funds by Petitioners; and
whether and to what extent the Judgment is for compensatory damages, as opposed to other

forms of relief.
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EIGHTH

42.  The Court should determine whether the Judgments were entered on default and if
so, whether copies were served on Iran in the manner required by FSIA §1608(a) in order to
comply with FSIA §1608(e).

NINTH

43.  The Court should determine whether, in order to comply with the requirements of
CPLR §§5225(b) and Rule 69 of the Federal Rules of Civil Procedure, a copy of the Petition and
the accompanying exhibits must be served on Iran in the manner required by FSIA §1608(a).

TENTH

44. The Court should determine whether TRIA §201 and FSIA §1610(c) require that
the Judgment must be enforced by a writ of execution that specifically identifies the property that
plaintiffs seek to levy against, whether such a writ of execution must be specifically authorized
by the Court that allegedly entered the Judgment, i.e., the United States District Court for the
District of Columbia and, if so, whether such a writ has been so authorized and delivered to the
appropriate official.

ELEVENTH

45. The Court should determine whether the Petition states a cause of action or sets

forth a claim for which relief may be granted.
TWELFTH

46.  The Funds at issue are electronic fund transfers that were blocked by Bank of

Baroda NY as an intermediary bank, and are therefore not subject to attachment.

THIRTEENTH

47.  Nothing in this Answer shall constitute a waiver of any rights of set-off that Bank
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of Baroda NY may have against any party, person or entity.

WHEREFORE, Respondent Bank of Baroda NY requests the entry of judgment in this
proceeding:

(a) Dismissing the Petition against Bank of Baroda NY;

(b)  Awarding to Bank of Baroda NY its costs and expenses in this proceeding,
including reasonable attorneys’ fees and expenses; and

(©) Such other and further relief as may be just and proper.

Dated: April 8, 2011
New York, New York

WORMSER, KIELY, GALEF & JACOBS LLP
Attorneys for Respondent
Bank of Baroda, New York Branch

By: /S/
Jennifer L. Marlborough (JM4303)
John T. Morin (JM0390)
825 Third Avenue, 26" Floor
New York, New York 10022
(212) 687-4900
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
JEREMY LEVIN AND LUCILLE LEVIN, :
Plaintiffs, :
: 09-CV-5900 (JPO)
-v- :
: ORDER
BANK OF NEW YORK, JP MORGAN CHASE, :
SOCIETE GENERALE AND CITIBANK, N.A., :
Defendants. :
X

J. PAUL OETKEN, District Judge:

1. Pursuant to the Mandate issued by the Second Circuit on June 3, 2015 (2d Cir. No. 13-
4711, Dkt. No. 1050), third-party defendant Central Bank of Nigeria is hereby directed to submit
to the Court, on or before September 2, 2015, a proposed order implementing the Second
Circuit’s ruling.

2. Certain letter motions previously filed in this case have been rendered moot.
Accordingly, the letter motions at docket numbers 914, 916, 956, and 957 are hereby denied as
moot.

3. The pending motion for Partial Summary Judgment On Single Phase Two Asset (Dkt.
No. 969) and the pending Cross Motion for Summary Judgment (Dkt. No. 984) are hereby
denied without prejudice to refiling. The parties may renew their motions, or file other
appropriate motions, following the Supreme Court’s disposition of the petitions for certiorari in
Calderon-Cardona v. Bank of New York Mellon, 770 F.3d 993 (2d Cir. 2014), and Hausler v. JP
Morgan Chase Bank, N.A., 770 F.3d 207 (2d Cir. 2014) (per curiam), with briefing that takes
into account the operative rulings in those cases as well as any other relevant developments in

the law.
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Page 2

New York property law because “the banks at which the EFTs are blocked are in New York.”
Id. at 8. The Circuit went on to observe, quoting Calderon-Cardona, that “the only entity with
a property interest in the stopped EFT is the entity that passed the EFT on to the bank where it
presently rests.” Id. at 8 (quotation marks omitted). The Circuit reversed the district court’s
judgment permitting attachment because, unlike in Calderon-Cardona, it was “undisputed” that
the judgment debtor had not transferred the EFTs directly to the intermediary banks. /Id.
Because Cuba had no “property interest in the EFTs,” TRIA section 201 did not permit their
attachment. /d.

Respectfully,

PREET BHARARA
United States Attorney

By:  /s/David S. Jones
DAVID S. JONES
Assistant U.S. Attorney
Telephone: (212) 637-2739
Fax: (212) 637-2730

cc: All counsel via ECF notification (with enclosures)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ESTATE OF MICHAEL HEISER, et al.,
Plaintiffs,
v. Civil Action No. 00-2329 (RCL)

ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.
Consolidated With

ESTATE OF MILLARD D. CAMPBELL,
etal.,

Plaintiffs,
v. Civil Action No. 01-2104 (RCL)
ISLAMIC REPUBLIC OF IRAN, et al.,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N

STATEMENT OF INTEREST OF THE UNITED STATES

The United States of America, by and through the undersigned counsel, respectfully
submits this Statement of Interest pursuant to 28 U.S.C. § 517" and in response to the Court’s
order of May 30, 2012, Dkt. No. 226.

Plaintiffs obtained a default judgment against Iran that they are attempting to satisfy by
attaching assets held in blocked accounts at Bank of America and Wells Fargo (“Garnishee
! Title 28, Section 517 of the United States Code provides that “[t]he Solicitor General, or any
officer of the Department of Justice, may be sent by the Attorney General to any State or district

in the United States to attend to the interests of the United States in a suit pending in a court of
the United States, or in a court of a State, or to attend to any other interest of the United States.”

Annex 351



Case 1:00-cv-02329-RCL Document 230 Filed 08/03/12 Page 2 of 19

Banks”). See Pls.” Mot. for J. against Garnishees (“Pls.” Mot.”), Dkt. No. 206, filed Nov. 21,
2011, at 3-4. These assets include proceeds from electronic funds transfers (“EFTs”) and other
assets that were blocked under regulations of the U.S. Department of the Treasury, Office of
Foreign Asset Control (“OFAC”). Id. 10-13. Plaintiffs contend that these blocked assets are
subject to attachment under Section 201(a) of the Terrorism Risk Insurance Act of 2002
(“TRIA”), Pub. L. No. 107-297, 116 Stat. 2322 (codified at 28 U.S.C. § 1610 note), and a
provision of the Foreign Sovereign Immunities Act (“FSIA”), 28 U.S.C. § 1610(g)(1), on the
theory that Iran or one of its agencies or instrumentalities has an interest of some sort in all of
these assets. See, e.g., Pls.” Mot. at 8; Pls.” Reply in Further Supp. of Mot. for J. (“Pls.” Reply”),
Dkt. No. 220, filed Jan. 17, 2012, at 10. Garnishee Banks have opposed some of these attempted
attachments, arguing that property can only be attached under TRIA Section 201(a) or FSIA
Section 1610(g)(1) if the judgment debtor has an ownership interest in that property. See
Garnishee Banks’ Counter-Mot. for J., Dkt. No. 212, filed Dec. 16, 2011, at 13, 15, 36, 41.

Plaintiffs and Garnishee Banks have filed cross-motions on these issues. /d.; Pls.” Mot.,
Dkt. No. 206. Before ruling on these motions, the Court has invited the United States to submit
its views regarding three questions:

1. Whether TRIA Section 201(a) requires that the judgment debtor “terrorist party” have
an ownership interest in the property targeted for attachment or execution;

2. Whether FSIA Section 1610(g)(1) requires that the judgment debtor “foreign state”
have an ownership interest in the property targeted for attachment or execution;

3. Whether the property interests subject to attachment or execution under TRIA

Section 201(a) are the same as the property interests subject to attachment or
execution under FSIA Section 1610(g).

Order, Dkt. No. 226, filed May 30, 2012.
As further explained below, the United States’ view is that both TRIA Section 201(a) and

FSIA Section 1610(g)(1) require that the judgment debtor have an ownership interest in the
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property targeted for attachment or execution. But the assets subject to attachment or execution
under TRIA Section 201(a) and under FSIA Section 1610(g) are not entirely the same, at least
insofar as TRIA Section 201(a) applies only to blocked assets whereas FSIA Section 1610(g) is
not limited in that respect.
INTEREST OF THE UNITED STATES

The United States emphatically condemns the act of terrorism underlying this case and
has deep sympathy for Plaintiffs’ suffering. The United States remains committed to disrupting
terrorist financing and to aggressively pursuing those responsible for committing terrorist acts
against U.S. nationals. The United States, however, also has a strong interest in ensuring that
courts properly interpret TRIA’s and FSIA’s scopes. Normally, unless a person obtains a license
from OFAC, that person is barred from attaching assets that are blocked under various sanctions
programs. See, e.g., 31 C.F.R. §§ 535.201, 535.310 (Iranian Assets Control Regulations)
(requiring a license for attachment); id. §§ 515.201, 515.310 (Cuban Assets Control Regulations
(“CACR”)) (same); id. §§ 594.201, 594.312 (Global Terrorism Sanction Regulations (“GTSR”))
(same). This licensing system lets the Executive Branch exercise control over access to blocked
assets in order to effectuate the United States’ broad policy interests. But when a blocked asset
comes within TRIA’s scope, TRIA generally overrides OFAC’s regulations requiring that a
license be obtained before the asset is attached. Accordingly, any judicial application of TRIA
has important consequences for the Executive Branch’s implementation of sanctions regimes in
the public interest. Moreover, because TRIA and FSIA affect foreign states and entities with
assets subject to United States jurisdiction, judicial interpretations of TRIA and FSIA can have

important consequences for foreign policy.
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STATUTORY BACKGROUND
A. TRIA
In 2002, Congress passed TRIA, which governs post-judgment attachment proceedings in
certain cases arising out of terrorist acts. TRIA Section 201(a) provides:

Notwithstanding any other provision of law . . . , in every case in which a person
has obtained a judgment against a terrorist party on a claim based upon an act of
terrorism, or for which a terrorist party is not immune under [28 U.S.C.

§ 1605(a)(7) (2000)], the blocked assets of that terrorist party (including the
blocked assets of any agency or instrumentality of that terrorist party) shall be
subject to execution or attachment in aid of execution in order to satisfy such
judgment to the extent of any compensatory damages for which such terrorist
party has been adjudged liable.

TRIA § 201(a). TRIA defines the term “blocked asset” to mean “any asset seized or frozen by
the United States” under Sections 202 and 203 of International Emergency Economic Powers
Act (“IEEPA”), 50 U.S.C. §§ 1701 et seq,2 or Section 5(b) of the Trading with the Enemy Act
(“TWEA”), 50 U.S.C. app. § 1 et seq.> TRIA § 201(d)(2)(A).*

Through Section 201(a), TRIA permits attachment of property in certain cases where
attachment might otherwise have been precluded by principles of sovereign immunity under
FSIA, at least prior to FSIA’s amendment in 2008. See Bennett v. Islamic Republic of Iran, 618

F.3d 19, 21 (D.C. Cir. 2010); Weininger v. Castro, 462 F. Supp. 2d 457, 483-89 (S.D.N.Y.

2 IEEPA confers “broad and flexible power upon the President to impose and enforce economic
sanctions against nations that the President deems a threat to national security interests.” United
States v. McKeeve, 131 F.3d 1, 10 (1st Cir. 1997). OFAC administers sanctions imposed under

the statute.

3 TWEA, first enacted in 1917, authorizes the President in certain conditions to impose
embargoes on foreign nations. See generally Empresa Cubana Exportadora de Alimentos y
Productos Varios v. U.S. Dep’t of the Treasury, 638 F.3d 794, 795-96 (D.C. Cir. 2011).

* TRIA excludes from the definition of “blocked asset” any property “subject to a license”
issued by the United States “for final payment, transfer, or disposition by or to a person subject
to the jurisdiction of the United States,” if the license was required by a statute other than IEEPA
or the United Nations Participation Act of 1945. See TRIA § 201(d)(2)(B)(i). Certain categories
of diplomatic property are also excluded. See id. § 201(d)(2)(B)(ii).
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2006). It also permits terrorism victims to attach blocked assets by allowing them to bypass the
usual requirement that a litigant first obtain a license from OFAC. See, e.g., 31 C.F.R.
§§ 515.201, 515.310 (CACR) (requiring a license for attachment); id. §§ 535.201, 535.310 (Iran
Assets Control Regulations) (same); id. §§ 594.201, 594.312 (GTSR) (same).
B. FSIA

Under FSIA, a “foreign state” is “immune from the jurisdiction” of federal and state
courts except as provided by certain international agreements, and by the exceptions to immunity
in 28 U.S.C. §§ 1605-1607. See 28 U.S.C. § 1604. As originally enacted in 1976, FSIA did not
contain any exception to a foreign state’s immunity from suit in cases involving terrorism. See
Pub. L. No. 94-583, 90 Stat. 2891 (1976). In 1996, Congress amended FSIA to include the so-
called “terrorism exception” to sovereign immunity, which was codified at 28 U.S.C.
§ 1605(a)(7). See Pub. L. No. 104-132, § 221(a)(1)(C), 110 Stat. 1214, 1241. Under the
terrorism exception, a foreign state lost its immunity in certain terrorism-related lawsuits if the
Secretary of State designated it as a state sponsor of terrorism. 28 U.S.C. § 1605(a)(7).

Congress further amended FSIA in 2008, repealing Section 1605(a)(7) and adding
Section 1605A, which, like Section 1605(a)(7), abrogates foreign states’ sovereign immunity in
cases involving terrorist acts. See National Defense Authorization Act for Fiscal Year 2008
(“NDAA”), Pub. L. No. 110-181, § 1083(a), (b)(1)(A)(iii), 122 Stat. 3, 338-41. Section 1605A
also expressly creates a private right of action for U.S. citizens injured by state sponsors of
terrorism and by the agents of such a state. 28 U.S.C. § 1605A(c¢).

As part of these 2008 amendments, Congress also enacted a new provision related to

attachment for plaintiffs who hold a Section 1605A judgment against a foreign state. Pub. L. No.
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110-181, § 1083(b)(3)(D), 122 Stat. 341-42. Under this new provision, codified at 28 U.S.C.

§ 1610(g)(1):

[T]he property of a foreign state against which a judgment is entered under
section 1605A, and the property of an agency or instrumentality of such a state,
including property that is a separate juridical entity or is an interest held directly
or indirectly in a separate juridical entity, is subject to attachment in aid of
execution, upon that judgment as provided in this section, regardless of —

(A) the level of economic control over the property by the government of
the foreign state;

(B) whether the profits of the property go to that government;

(C) the degree to which officials of that government manage that
property or otherwise control its daily affairs;

(D) whether that government is the sole beneficiary in interest of the
property; or

(E) whether establishing the property as a separate entity would entitle
the foreign state to benefits in United States courts while avoiding its
obligations.

This provision is made subject to 28 U.S.C. § 1610(g)(3), which provides:

Nothing in this subsection shall be construed to supersede the authority of a court
to prevent appropriately the impairment of an interest held by a person who is
not liable in the action giving rise to a judgment in property subject to attachment
in aid or execution, or execution, upon such judgment.

DISCUSSION

I. TRIA Authorizes Attachment Only of Property in Which a Terrorist Party Has an
Ownership Interest.

TRIA provides that “[n]otwithstanding any other provision of law,” a victim of terrorism
who has obtained a judgment against a terrorist party may attach “the blocked assets of that
terrorist party (including the blocked assets of any agency or instrumentality of that terrorist
party).” TRIA § 201(a). Thus, to attach assets under TRIA, a plaintiff must demonstrate that the
assets are “of” the terrorist party and are “blocked” under a TWEA or IEEPA sanctions program.

It is not sufficient under TRIA to show only that the assets are subject to an OFAC regulation
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blocking all property in which the terrorist party has “any interest of any nature whatsoever,”
e.g.,31 C.F.R. § 535.201 (Iranian Assets Control Regulations).

The language of TRIA Section 201(a) does not extend as broadly as the language of
OFAC’s blocking regulations, which existed before Congress enacted TRIA. TRIA states that a
victim of terrorism who has obtained a judgment against a terrorist party may attach “the blocked
assets of that terrorist party (including the blocked assets of any agency of instrumentality of that
terrorist party.)” TRIA § 201(a) (emphases added). TRIA does not employ the more expansive
terms used in many OFAC sanction programs. See, e.g., 31 C.F.R. § 515.201 (CACR, which
apply to property in which Cuba or a Cuban national has “any interest of any nature
whatsoever”); id. §§ 538.201, 538.307 (Sudan sanctions, which apply to property in which the
Sudanese government has “an interest of any nature whatsoever); id. §§ 594.201, 594.306
(blocking property in which various specially designated terrorists have “an interest of any
nature whatsoever”’). When it enacted TRIA, Congress was presumably aware of the more
expansive language used in such regulations, see, e.g., McKesson Corp. v. Islamic Republic of
Iran, 672 F.3d 1066, 1076 (D.C. Cir. 2012) (holding that the court must assume “that Congress
was aware of all pertinent legal developments when it drafted the FSIA™), and a court should not
effectively amend the statute to incorporate the broader language that Congress chose not to
employ.

Case law in a variety of contexts supports the conclusion that assets “of” Iran are a
narrower category than assets in which Iran has “any interest of any nature whatsoever.” The

113

Supreme Court has repeatedly observed that the “‘use of the word “of”” denotes ownership.”” Bd.
of Trs. of the Leland Stanford Jr. Univ. v. Roche Molecular Sys., 131 S. Ct. 2188, 2196 (2011)

(quoting Poe v. Seaborn, 282 U.S. 101, 109 (1930)); see also id. (describing Flores-Figueroa v.
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United States, 556 U.S. 646, 648, 657 (2009), as treating the phrase “identification [papers] of
another person” as meaning such items belonging to another person (internal quotation marks
omitted)); Ellis v. United States, 206 U.S. 246, 259 (1907) (interpreting the phrase “works of the
United States” to mean “works belonging to the United States” (internal quotation marks
omitted)). Applying that understanding in interpreting a disputed provision of patent law, the
Court in Stanford concluded that “invention of the contractor” is naturally read to mean
“invention owned by the contractor” or “invention belonging to the contractor.” 131 S. Ct. at
2196.

In contrast, in United States v. Rodgers, the Court held that the IRS could execute against
property in which a tax delinquent had only a partial interest, but the relevant statute permitted
execution with respect not only to “any property, of whatever nature, of the delinquent,” but also
to property “in which he has any right, title, or interest.” 461 U.S. 677, 692-94 (1983) (quoting
26 U.S.C. § 7403(a) (emphases added)). In so holding, the Court found important that the statute
at issue included this broader second clause. /d. TRIA does not include any such additional
phrase, and instead applies only to the blocked assets “of” a terrorist party. See TRIA § 201(a).

Reading TRIA to allow attachment of all blocked assets would expand the statute well
beyond common law principles regarding execution of a judgment against property in the
possession of a third party. As both the majority and the dissent recognized in Rodgers, it “is
basic in the common law that a lienholder enjoys rights in property no greater than those of the
debtor himself; . . . the lienholder does no more than step into the debtor’s shoes.” Rodgers, 461
U.S. at 713 (Blackmun, J., concurring in part and dissenting in part); see also id. at 702 (majority
op.) (implicitly agreeing with this description of the traditional common law rule); 50 C.J.S.

Judgments § 787 (2012) (“A judgment lien attaches only to the judgment debtor’s interest . . . .
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Stated another way, a judgment creditor cannot acquire more property rights in a property than
those already held by the judgment debtor.” (citations omitted)). Congress enacted TRIA against
the background of these principles, and the legislation should be interpreted to be consistent with
these common-law precepts. See Astoria Fed. Sav. & Loan Ass’n v. Solimino, 501 U.S. 104,
107-10 (1991); see also United States v. Pacheco, 225 F.3d 148, 157 (2d Cir. 2000) (“Congress
will be presumed to have legislated against the background of our traditional legal concepts. . . .”
(quoting United States v. U.S. Gypsum Co., 438 U.S. 422,437 (1978))). Interpreting TRIA to
allow attachment of all blocked assets runs against these principles because it would let a
judgment creditor attach an entire asset, and not just the judgment debtor’s interest.

Finally, such a broad reading does little to advance TRIA’s aim of punishing terrorist
entities or deterring future terrorism and is thus in tension with its legislative history. As Senator
Harkin observed, “making the state sponsors [of terrorism] actually lose” money will be a
particularly effective deterrent against future terrorist acts. 148 Cong. Rec. S11,527 (daily ed.
Nov. 19, 2002) (statement of Sen. Harkin). Yet paying judgments from assets that are not owned
by the terrorist party does not impose a similar cost on the terrorist party. It does, however,
impose a heavy cost on non-terrorist property owners — and not a cost that Congress
demonstrably chose to impose.

The United States notes that such arguments were rejected by the district court in Hausler
v. JP Morgan Chase Bank, N.A. (“Hausler I’’), 740 F. Supp. 2d 525, 529-41 (S.D.N.Y 2010) and
Hausler v. JP Morgan Chase Bank, N.A. (“Hausler IT), --- F. Supp. 2d ---, No. 09 Civ 10289,
2012 WL 601034, at *5-10 (S.D.N.Y Feb. 22, 2012), appeal docketed, Nos. 12-1264 & 1272 (2d
Cir.).5 For reasons discussed here, however, the analysis in Hausler cannot be squared with

5 Accord Levin v. Bank of New York, No. 09 Civ 5900, 2011 WL 812032, at *14-17 (S.D.N.Y.
Mar. 4, 2011).

Annex 351



Case 1:00-cv-02329-RCL Document 230 Filed 08/03/12 Page 10 of 19

TRIA’s language, and a recent decision from the Southern District of New York correctly
rejected Hauler’s reasoning. See Calderon-Cardona v. JP Morgan Chase Bank, N.A., --- F.
Supp. 2d ---, No. 11 Civ. 3283,2011 WL 6155987, at *8-14 (S.D.N.Y. Dec. 7, 2011), appeal
docketed, No. 12-75 (2d Cir.).

In its initial opinion, the Hausler district court provided no explanation why, if its reading
of TRIA were correct, Congress had used the narrow phrase “blocked assets of that terrorist
party” in Section 201(a), and not the broader (and simpler) phrase “blocked assets.” See
Hausler I, 740 F. Supp. 2d at 533. In its subsequent ruling on the turnover petitions, responding
to criticism of its analysis by the court in Calderon-Cardona, see 2011 WL 6155987, at *13, the
Hausler court suggested that TRIA refers to assets “of that terrorist party” merely to clarify that a
plaintiff can attach only assets that are blocked under “the particular regulation or administrative
action directed at the particular . . . judgment debtor.” See Hausler 11,2012 WL 601034, at *9.
In other words, the Hausler district court opined that Congress used narrower language in TRIA
than in OFAC’s blocking regulations so as to establish that a particular judgment creditor can
pursue only assets blocked under a sanctions scheme targeting that terrorist party and cannot
pursue assets blocked under sanctions targeting another terrorist party. See id.

But this is an unpersuasive reading of the language that Congress employed, which, as
discussed above, both intrinsically and as interpreted by prior case law (in other contexts)
connotes an ownership interest held by whomever that the asset in question is “of.” Moreover,
the Hausler district court’s reading also is implausible because there is no reason to believe that
Congress saw any need to specify so obvious a proposition, i.e., that terror victims with
judgments against terrorist parties could look for relief to assets blocked by a sanctions regime

but only if that sanctions regime as a whole targets the relevant terrorist nation or parties. And,
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even if Congress could have believed it necessary to specify that TRIA was authorizing terrorism
victims to collect only from funds blocked under sanctions regulations that relate to the
responsible sanctioned nation or parties, TRIA should not be so interpreted because its language
serves this supposed purpose obliquely if at all, and because a far more natural reading is that
TRIA applies to assets in which the judgment debtor terrorist party has an ownership interest. At
bottom, the Hausler court implausibly equated assets “of that terrorist party” with assets
“blocked under the sanctions regime associated with that terrorist party.”

The Hausler court’s interpretation also misapprehends how sanctions regimes function.
Some blocking regimes, such as those relating to Cuba, apply not just to a terrorist country itself,
but also to any national of that country. See, e.g., 31 C.F.R. § 515.201 (CACR). That assets of
foreign nationals are subject to a blocking regulation directed at a particular country does not
necessarily make those assets the property of that country. Moreover, some blocking regimes are
not directed at an individual terrorist entity, and are instead directed at certain categories of
terrorist entities — many of which have nothing to do with each other. For instance, hundreds of
different terrorist entities and individuals have their assets blocked under Executive Order
13,224, which targets terrorists across the globe. See Global Terrorism Sanctions Regulations,
68 Fed. Reg. 34,196 (June 6, 2003); OFAC, Terrorism: What You Need To Know About U.S.
Sanctions (hereinafter “Terrorism”), available at http://www.treasury.gov/resource-
center/sanctions/Programs/Documents/terror.pdf, at 2-24 (last updated July 17, 2012). Entities
currently blocked under this program include such diverse groups as the FARC (a Colombian
narco-terrorist organization, see Tamara-Gomez v. Gonzales, 447 F.3d 343, 345 (5th Cir. 2006)),
the Tamil Tigers (a violent Sri Lankan rebel group, see Don v. Gonzales, 476 F.3d 738, 739 (9th

Cir. 2007)), and al-Qaida. Terrorism at 2, 54. The Hausler district court’s logic would suggest
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that an individual with a judgment against one of these entities would be able to attach assets
wholly owned by an entirely separate group, half a world away, whose only connection is that
both have their assets blocked under the same broad sanctions regime. The unlikeliness that
Congress intended such a result in enacting TRIA counsels against the Hausler district court’s
interpretation.

While these considerations alone are dispositive, the United States notes that the Hausler
district court further erred by mischaracterizing the relationship between OFAC sanctions
regimes and existing sources of property law, and based on that overbroad understanding
concluded that TRIA’s reference to OFAC’s sanctions had preemptive effect over concepts of
state property law. See Hausler I, 740 F. Supp. 2d at 530-32. While the United States takes no
position here on TRIA’s preemptive force, we note that neither TRIA nor OFAC’s regulations
attempt to define whether particular assets are “of” or “owned by’ a terrorist party. Accordingly,
neither the statutory text nor the regulations support the district court’s assertion that TRIA
somehow itself opens up attachment more broadly than to blocked assets “of” a terrorist party.
Instead, while OFAC’s regulations contain definitions for terms like “property”” and “interest,”
see, e.g., 31 C.F.R. §§ 515.311, 515.312; id. §§ 535.311, 535.312, the purpose of those
definitions is to explain the kinds of assets that come within OFAC’s various blocking
regulations — regulations that extend beyond assets owned by the relevant sanctions target. See,
e.g.,id. § 515.201 (barring transactions in “property”” in which Cuba or one of its nationals has
had an “interest”); id. § 535.201 (barring transactions in “property” in which Iran has an
“interest”). These provisions serve purposes unrelated to TRIA’s attachment authorization, and

so are not a logical source to draw upon in determining how TRIA Section 201 is to operate.
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Finally, the Hausler district court mistakenly believed that its conclusions were needed to
ensure that the success of a TRIA execution did not depend on which state happened to be the
forum in an attachment proceeding. Hausler II, 2012 WL 601034, at *6. If TRIA did preempt
state law in any respect, and if such uniformity were a concern, courts could achieve the desired
uniformity through the development of federal common law or its functional equivalent to
govern attachment, without disregarding common law norms of attachment and execution, and
without misconstruing TRIA’s language as calling for an expansion of collection remedies to the
outer bounds of whatever property is blocked under the relevant IEEPA or TWEA program. See,
e.g., Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 754 (1998) (where Congress instructed that
Title VII was to incorporate principles of agency yet uniform standards were needed, “a uniform
and predictable standard must be established as a matter of federal law”); Cmzty. for Creative
Non-Violence v. Reid, 490 U.S. 730, 740 (1989) (in construing federal statute that uses common
law terms, court relied on “general common law of agency, rather than on the law of any
particular state”). There is no need — and no justifiable basis — to force OFAC’s regulations into
serving a role they were not intended to perform.

I1. FSIA Authorizes Attachment Only of Property in Which a Foreign State Has an
Ownership Interest.

When a plaintiff has satisfied the requirements of FSIA Section 1610(a) or Section
1610(b), FSIA Section 1610(g)(1) permits that plaintiff to attach “the property of a foreign state
against which a judgment is entered under section 1605A, and the property of an agency or
instrumentality of such a state.” 28 U.S.C. § 1610(g)(1) (emphases added). Thus, as under
TRIA, to rely on Section 1610(g)(1), a plaintiff must first demonstrate that the targeted assets are

“of” that foreign state.
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As explained above, Supreme Court decisions indicate that the word “of” in this context
denotes ownership, and accordingly FSIA only reaches property interests actually owned by the
judgment debtor foreign state. If Congress had wanted to reach all interests of any nature in
property, it would have used broader language, such as that in the OFAC regulations. See, e.g.,
31 C.F.R. § 535.201 (applying to property in which “Iran has any interest of any nature
whatsoever”). Likewise, as with TRIA, restricting FSIA’s application to property owned by a
foreign state is consistent with common law principles, which direct that a party cannot attach an
interest in property greater than that possessed by the judgment debtor. And, as with TRIA,
allowing terrorism victims to satisfy their judgment debts against a foreign state by attaching the
property owned by third parties would do nothing to punish that foreign state or deter terrorism,
but would impose a heavy cost on non-terrorist property owners.

Interpreting Section 1610(g)(1) to require ownership also accords with its legislative
history. The NDAA Conference Committee Report explained that Section 1610(g)(1) was
intended to permit the attachment of any property “in which the foreign state has a beneficial
ownership.” H.R. Rep. No. 110-477, at 1001 (2007) (Conf. Rep.) (emphasis added); see also id.
(“[T]he provision is written to subject any property interest in which the foreign statue enjoys a
beneficial ownership to attachment and execution.” (emphasis added)).® Nothing in this Report
remotely suggests that Section 1610(g)(1) was intended to apply to any property in which the
foreign state has any interest of any nature.
® In the securities context, beneficial ownership generally refers to “a corporate shareholder’s
power to buy or sell the shares, though the shareholder is not registered on the corporation’s
books as the owner.” Black’s Law Dictionary (9th ed. 2009) (definition of “ownership”). See
also 17 C.F.R. § 240.13d-3(a) (defining “beneficial owner” of a security to include anyone with
voting or investment power over the security.). Thus, the Conference Report likely states that
Section 1610(g)(1) allows attachment when the foreign state at issue has a “beneficial
ownership” — as opposed to just an “ownership” — to make clear that Section 1610(g)(1) applies

when the foreign state owns the property indirectly through an agency or instrumentality, an
aspect of Section 1610(g)(1) not otherwise discussed in the Conference Committee Report.
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The language of Section 1610(g)(1) reflects a congressional intent to reach property of
the foreign state, regardless of how it is owned, but not to reach beyond the foreign state’s
property to property in which it does not have an ownership interest. Section 1610(g)(1) permits
a plaintiff who has satisfied the requirements of Section 1610(a) or Section 1610(b) to attach
property of an agency or instrumentality of a foreign state, “including property that is a separate
juridical entity or is an interest held directly or indirectly in a separate juridical entity.” Some
might argue that this means that any property in which the foreign state has any interest of any
nature can be attached, but that is not what Section 1610(g)(1) says. These “interests,” rather,
are a subset of “the property of an agency or instrumentality of [the foreign] state” — which, as
described above, indicates ownership. FSIA, moreover, defines an “agency or instrumentality”
of a foreign state, inter alia, as an entity “a majority of whose shares or other ownership interest
is owned by a foreign state or political subdivision thereof.” 28 U.S.C. § 1603(b)(2) (emphasis
added). Thus, Section 1610(g)(1)’s reference to property “interests” of a foreign state, agency,
or instrumentality is a reference to such ownership interests.

Indeed, rather than seeking to expand attachment beyond ownership interests, Congress
likely included this reference to “interests held directly or indirectly” in Section 1610(g)(1) to
overcome the barrier to attachment created by Dole Food Company v. Patrickson, 538 U.S. 468
(2003). See Calderon-Cardona, 2011 WL 6155987, at *15 (noting that, by using this language,
“Congress likely sought to overcome the effect of Dole Food Company”). In Dole Food
Company, decided before the 2008 amendments that added Section 1610(g)(1), the Supreme
Court held that FSIA required formal ownership, and accordingly that a corporation was not an
instrumentality of a foreign state if the state owned the corporation informally or indirectly via

intermediaries. 538 U.S. at 475-77. “Where Congress intends to refer to ownership in other than
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the formal sense, it knows how to do so. Various federal statues refer to ‘direct and indirect
ownership.’ . . . The absence of this language . . . instructs us that Congress did not intend to
disregard structural ownership rules.” Id. at 476. Thus, Congress appears to have responded to
this admonition in Section 1610(g)(1) by explicitly stating that property interests “held directly
or indirectly in a separate juridical entity” could be attached under FSIA.

Similarly, Section 1610(g)(1)’s list of factors that are not relevant to FSIA attachment,
Section 1610(g)(1)(A)-(E), does not expand FSIA attachment beyond ownership interests, but
instead appears to be Congress’s effort to overcome the barrier to attaching property owned by
foreign states via instrumentalities created by First National City Bank v. Banco Para el
Comercio Exterior de Cuba, 462 U.S. 611 (1983) (“Bancec”). Bancec held that “government
instrumentalities established as juridical entities distinct and independent from their sovereign
should normally be treated as such,” and thus that “duly created instrumentalities of a foreign
state are to be accorded a presumption of independent status.” Id. at 626-27. Accordingly, under
Bancec, plaintiffs with a judgment against a foreign state could not automatically attach the
assets of one of its instrumentalities. See Mem. Op., Dkt. No. 197, filed Aug. 10, 2011, at 6
(describing Bancec as “a substantial obstacle to FSIA plaintiffs’ attempts to satisfy judgments”).

Bancec’s presumption of instrumentality independence could only be overcome in special
circumstances, such as when the instrumentality was “so extensively controlled by its owner that
a relationship of principal and agent is created” or when not doing so “would work fraud or
injustice.” 462 U.S. at 629. Although the Supreme Court in Bancec declined to create any
“mechanical formula” for determining when an instrumentality could be considered part of its

state owner, id. at 633, lower courts eventually attempted to create such a test, articulating five
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“Bancec factors” for determining when the assets owned by an instrumentality could be looked
to for satisfying the debts of a foreign state:
(1) the level of economic control by the government; (2) whether the entity’s
profits go to that government; (3) the degree to which government officials
manage the entity or otherwise have a hand in its daily affairs; (4) whether the
government is the real beneficiary of the entity’s conduct; and (5) whether

adherence to separate identities would entitle the foreign state to benefits in
United States courts while avoiding its obligations.

Flatow v. Islamic Republic of Iran, 308 F.3d 1065, 1071 n.9 (9th Cir. 2002); Walter Fuller
Aircraft Sales, Inc. v. Republic of the Philippines, 965 F.2d 1375, 1380 n.7 (5th Cir. 1992).

Section 1610(g)(1)(A)-(E) thus appears to be responding to Bancec when it states that
these factors are not relevant to determining what property can be attached under FSIA. By
directing that attachment would apply to “separate juridical entities” and specifying that these
factors were not to be considered, Congress was evidently attempting to override the holding of
Bancec and ensure that property that a foreign state owned through an instrumentality could be
attached regardless of the nature of that instrumentality. Nothing suggests that Congress was
trying to extend the scope of attachment any farther.

Section 1610(g)(3) also supports limiting attachment under FSIA to ownership interests
of the foreign state. Section 1610(g)(3) directs that the rest of Section 1610(g) should not be
construed in a way that prevents the Court from protecting interests held by third parties in
property subject to attachment. 28 U.S.C. § 1610(g)(3). Plaintiffs contend that, if Section
1610(g)(1) only applies to property owned by foreign states, there are no third party interests in
such property to protect, and thus that such an interpretation of Section 1610(g)(1) renders
Section 1610(g)(3) superfluous. See Pls.” Reply, Dkt. No. 220, at 17-18. But Section 1610(g)(1)
applies not only to property the foreign state owns exclusively, but also to property the state

owns jointly with others — for example, the assets of a corporation in which the foreign state is
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the majority shareholder, but that has non-state minority shareholders. Indeed, the Conference
Committee Report gives “the value of an ongoing business enterprise in which a third party may
be a joint venture partner” as the paradigmatic example of what Section 1610(g)(3) is designed
to protect. See H.R. Rep. 110-477, at 1002. Thus, far from being superfluous, Section
1610(g)(3) demonstrates that Congress did not want courts to ignore interests of third parties
when applying Section 1610(g)(1), even when those interests are inferior to those of the foreign
state, and thus would be in tension with an interpretation of Section 1610(g)(1) that allowed
FSIA plaintiffs to attach assets owned entirely by third parties.

Therefore, although Section 1610(g)(1) does expand the circumstances under which
plaintiffs can attach the property of foreign states, it does not remove the requirement that the
foreign state must, either directly or indirectly, own property for it to be attached, a requirement
important to protecting the interests of non-terrorist third parties in such property.

III.  The Statutory Frameworks for Attachment under TRIA and FSIA Are Not Entirely
the Same.

The assets subject to attachment under TRIA Section 201(a) differ from those subject to
attachment under FSIA Section 1610(g). TRIA clearly allows for the attachment of “blocked
assets” of the terrorist party. TRIA § 201(a). FSIA Section 1610(g) extends to property that is
“regulated” under TWEA or IEEPA as well as otherwise available property that is not subject to
regulation. 28 U.S.C. § 1610(g)(1), (2). The United States respectfully notes that it does not
intend to address further the parameters of attachment authorized under TRIA and FSIA. The

United States appreciates the Court’s request for its views as well as its patience in this matter.
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CONCLUSION
For the foregoing reasons, the United States’ view is that TRIA Section 201(a) and FSIA
Section 1610(g)(1) authorize attachment only of assets in which the relevant terrorist party or

foreign state has an ownership interest.

Dated: August 3, 2012 Respectfully submitted,

STUART F. DELERY
Acting Assistant Attorney General

RONALD C. MACHEN, JR.
United States Attorney

VINCENT M. GARVEY
Deputy Branch Director

/s/ Timothy A. Johnson

TIMOTHY A. JOHNSON

DC Bar No. 986295

United States Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Avenue NW
Washington, D.C. 20530

Tel: (202) 514-1359

Fax: (202) 616-8470

Counsel for the United States
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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

ESTATE OF MICHAEL HEISER, et al.

Plaintiffs
V.
Case No.:  00-CV-02329 (RCL)
ISLAMIC REPUBLIC OF IRAN, et al.
Consolidated with
Defendants
ESTATE OF MILLARD D. CAMPBELL, et al.
Plaintiffs Case No.: 01-CV-02104 (RCL)
V.
ISLAMIC REPUBLIC OF IRAN, et al.

Defendants

RESPONSE TO STATEMENT OF INTEREST OF THE UNITED STATES'

The Estate of Michael Heiser, et al. (the “Heisers”), by their undersigned attorneys,
hereby respond to the Statement of Interest Submitted by the United States (the “Statement of
Interest”) (ECF Dkt. No. 230), and the three questions that the Court invited the United States to
address. As discussed below, the United States’ assertion that both TRIA? Section 201(a) and 28
U.S.C. § 1610(g)(1) require that the judgment debtor have an ownership interest in the property

targeted for attachment or execution cannot be squared with the defined terms, statutory text or

"' On May 30, 2012, the Court entered an Order Soliciting the View of the United States in which the Court invited
the United States Government to file a brief stating its views on certain issues related to the cross-motions pending
before the Court within twenty (20) days of the date of order (ECF Dkt. No. 226). In response, on June 19, 2012,
the United States filed a Status Report in which it requested an additional forty-five (45) days (until August 3, 2012)
to “complete deliberations” on whether to even a file a brief (ECF Dkt. No. 228). The Heisers opposed to
Government’s request for an extension (ECF Dkt. No. 229). No extension was ever granted to the United States
and, therefore, its Statement of Interest is untimely.

? Capitalized terms have the meaning ascribed to them in the Heisers’ Reply in Further Support of Motion for
Judgment against Garnishees and (I) Response in Opposition to Garnishees’ Counter-Motion for Judgment as a
Matter of Law and Their Motion for Interpleader Relief and (II) Limited Response to Motion for Leave to File
Third-Party Petition Alleging Claims in the Nature of Interpleader (the “Heiser Response”) (ECF Dkt. No. 220).
EAST\50268013.2
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legislative purpose of the statutes. Moreover, the Heisers submit that the United States’
assertions with respect to TRIA and section 1610(g)(1) should be afforded little weight given the
Executive Branch’s well-documented efforts to thwart the good faith efforts of terrorism victims
to collect upon their judgments.’
ARGUMENT

I. TRIA § 201(a) and 28 U.S.C. § 1610(g) do not Require an “Ownership” Interest

TRIA and section 1610(g)(1) are remedial statutes that subject assets in which an agency
and instrumentality of Iran has any interest to execution. See, e.g., Levin v. Bank of New York,
No. 09-5900, 2011 WL 812032 (S.D.N.Y. Mar. 4, 2011) (awarding turnover of Iranian assets
blocked pursuant to OFAC sanctions, including EFTs, to judgment creditors of Iran under TRIA
and holding that “[t]he language of TRIA is broad, subjecting any asset to execution that is
seized or frozen pursuant to the applicable sanctions schemes” (emphasis in original)); Hausler
v. JPMorgan Chase Bank, N.A. (“Hausler I’’), 740 F. Supp. 2d 525 (S.D.N.Y. 2010) (awarding
turnover of EFTs under TRIA in which Cuba and its agencies and instrumentalities held an
interest because the EFTs were blocked pursuant to OFAC regulations); see also Estate of Heiser
v. Islamic Republic of Iran, 807 F. Supp. 2d 9, 18 (D.D.C. 2011) (“This provision [section
1610(g)] ‘expand[s] the category of foreign sovereign property that can be attached; judgment

299

creditors can now reach amy U.S. property in_which Iran _has any interest....””’) (quoting

Peterson, 627 F.3d at 1123 n.2) (emphasis added). See also Heiser Response. The United
States’ assertions with respect to TRIA and 28 U.S.C. § 1610(g) are another attempt to frustrate

terrorism victims’ efforts to execute upon their judgments by narrowing the scope of assets

3 The Heisers do agree with the United States that 28 U.S.C. § 1610(g) is broader than TRIA § 201(a) insofar as

TRIA Section 201(a) applies only to blocked assets whereas section 1610(g) is not limited to blocked assets.
EAST\50268013.2 2
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available to them and cannot be squared with the defined terms, statutory text and legislative
purposes of deterring terrorist acts and compensating terrorism victims.

A. The Executive Branch’s Repeated Efforts to Thwart Terrorism-Victims’
Collection Efforts

As this Court has repeatedly recognized, the Executive Branch, over the objections of
Congress, has continued to advocate against the rights of terrorism victims to satisfy their
terrorism-related judgments against terrorist states. See, e.g., In re Islamic Republic of Iran
Terrorism Litig., 659 F. Supp. 2d 31, 53 (D.D.C. 2009) (discussing how “plaintiffs’ efforts to
enforce judgments under the FSIA have often pitted victims of terrorism against the Executive
Branch”); id. at 58 (“[T]he TRIA appears to represent something of a victory for these terrorism
victims—whose interests have been most vigorously advanced by member of Congress—over
the longstanding objections of the Executive Branch.”); see also U.S. v. Holy Land Found. For
Relief and Dev., No. 04-CR-0240, 2011 WL 3703333, at *5-6 (N.D. Tex. Aug. 19, 2011)
(discussing history of Congress’s efforts, over the objection of the Executive Branch, to enact
TRIA). Other courts have also recognized the lack of any precedential value that should be
afforded to the Executive Branch’s interpretation of TRIA. See Hausler v. JPMorgan Chase
Bank, N.A., 740 F. Supp. 2d 525, 537 (S.D.N.Y. 2010) (“Hausler I’) (interpreting TRIA and
noting that “[c]ourts must presume that a legislature says in a statute what it means and means in
a statute what it says there, notwithstanding any contrary interpretation by the Executive
Branch”) (internal quotation omitted); Rux v. ABN AMRO Bank N.V., No. 08 Civ. 06588 (AKH)
(SDNY) (Apr. 14, 2009) (Judgment and Order Directing Turnover of Funds to Petitioners and

Discharge of Respondents at 12-15) (disregarding interpretation of TRIA advocated in Statement

EAST\50268013.2 3
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of Interest filed by the United States). Against this backdrop, the Court should afford little
weight to the positions advocated by the United States.
B. Neither TRIA nor Section 1610(g) require an “Ownership Interest”
1. TRIA must be read in conjunction with its defined terms
TRIA expressly defines “blocked asset” as
any asset seized or frozen by the United States under section 5(b) of the Trading

with the Enemy Act (50 U.S.C. App. 5(b)) or under section 202 and 203 of the
International Emergency Economic Powers Act (50 U.S.C. 1701; 1702)

TRIA § 201(d)(2) (emphasis added). “‘It is a fundamental canon of statutory construction that
the words of a statute must be read in their context and with a view to their place in the overall
statutory scheme.’” Roberts v. Sea-Land Services, Inc., 132 S.Ct. 1350, 1357 (2012) (quoting
Davis v. Michigan Dep’t of Treasury, 489 U.S. 803, 809 (1989)).

The interpretation advocated by the United States effectively reads the defined term
“blocked asset” out of the statute. In Hausler v. JPMorgan Chase Bank, N.A., 845 F. Supp. 2d
553, 2012 WL 601034, at *9-10 (S.D.N.Y. Feb. 22, 2012) (“Hausler II’), the court, in rejecting
the decision of Calderon-Cardona v. JPMorgan Chase Bank, N.A., No. 11 Civ. 3283, 2011 WL
6155987 (S.D.N.Y. Dec. 7, 2011), held that TRIA refers to assets “of that terrorist party” to
clarify that a plaintiff can attach only assets that are blocked under “the particular regulation or
administrative action directed at the particular ... judgment debtor.” Hausler II, 2012 WL
601034, at *9. In fact, in light of TRIA’s definition of “blocked asset,” which applies to any
asset seized or frozen by the United States, it is clear Congress found it necessary to insert this
limiting language into TRIA to clarify that only the victims of the particular terrorist party

whose assets have been blocked may collect against those particular assets. Id.

EAST\50268013.2 4
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Moreover, this interpretation is wholly consistent with the United States’ description of
OFAC’s blocking regimes, some of which are not directed at an individual terrorist entity, but
instead categories of terrorist entities. See Statement of Interest at 11. As Hausler II held,
judgment creditors of al-Qaida (i.e., “that terrorist party”) cannot execute upon blocked assets of
FARC, even though their assets may be blocked under the same blocking regime. See id.;
Hausler 11,2012 WL 601034, at *9. Therefore, the United States misinterprets the phrase
“blocked assets of that terrorist party” by assigning dispositive significance to the word “of”
instead of interpreting TRIA § 201(a)’s meaning as a whole. Hausler 11, 2012 WL 601034, at
*8-9

2. The statutory text of TRIA and section 1610(g) do not support the
United States’ argument

The United States” “ownership interest” argument ignores the text that directly follows
the words that the United States finds dispositive. Specifically, TRIA § 201(a) provides that “the
blocked assets of that terrorist party [i.e., the one against whom the plaintiff holds a judgment]
(including the blocked assets of any agency or instrumentality of that terrorist party) shall be
subject to execution . ..” Section 1610(g)(1) uses an almost identical phrase. See 28 U.S.C. §
1610(g)(1). The United States argues that the word “of” in the first emphasized prepositional
phrase could only signify a Congressional requirement of an ownership interest of the relevant
blocked assets. That interpretation crumbles, however, when one considers that the second
highlighted prepositional phrase — which is worded identically to the first — cannot possibly
support this construction of the first phrase. That is, the word “of” in the second phrase
unquestionably does not indicate a Congressional intention to require plaintiffs to demonstrate
that the referenced agency or instrumentality is “owned” by the terrorist party. See 28 U.S.C. §

EAST\50268013.2 5
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1603 (defining an agency and instrumentality of foreign state). Accordingly, one need only look
one line further in TRIA § 201(a) to find persuasive proof that the word “of” displays far more
flexibility than the rigid definition that the United States assigns to that term.

Furthermore, the United States’ argument with respect to the word “of” seeks to put a
gloss on the statute that Congress did not impose. See Jama v. Immigration and Customs
Enforcement, 543 U.S. 335, 341 (2005) (“We do not lightly assume that Congress has omitted
from its adopted text requirements that it nonetheless intends to apply, and our reluctance is even
greater when Congress has shown elsewhere in the same statute that it knows how to make such
a requirement manifest.””). In the FSIA, Congress distinguishes between “interests in property”
and “ownership,” “ownership interests,” or “title.” For example, in 28 U.S.C. § 1605A(g)(1),
Congress demonstrated a clear ability to differentiate between traditional notions of “title”
ownership and mere interests in property. Specifically, section 1605(A)(g)(1) provides for
prejudgment liens of lis pendens and requires that the property in which a judgment creditor
seeks to establish a lien must be “fitled in the name of any defendant, or fit/ed in the name of any
entity controlled by any defendant if such notice [of lis pendens] contains a statement listing
such controlled entity.” 28 U.S.C. § 1605(A)(g)(1) (emphasis added). Similarly, 28 U.S.C. §
1603(b)(2) defines an agency or instrumentality as “an organ of a foreign state or political
subdivision thereof, or a majority of whose shares or other ownership interest is owned by a
foreign state or political subdivision thereof.” 28 U.S.C. § 1603(b)(2) (emphasis added).
However, in TRIA and section 1610(g), Congress excluded any requirement that judgment
creditors establish an “ownership interest” in assets to subject them to execution despite its

express use of the term in other provisions.

EAST\50268013.2 6
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In support of the United States’ misguided argument, it relies upon a select body of case
law interpreting inapposite statutes. See Bd. Of Trs. Of the Leland Stanford Jr. Univ. v. Roche
Molecular Sys., 131 S. Ct. 2188, 2196 (2011) (noting that although a separate interpretation of
the phrase “of the contract” was plausible in other contexts, “patent law has always been
different...”); Flores-Figueroa v. United States, 556 U.S. 646 (2009) (interpreting the
“knowingly” requirement of a criminal identity theft statute); Ellis v. United States, 206 U.S. 246
(1907) (interpreting statute imposing fines and penalties for employers whose employees work
above the maximum amount of hours employees may work on “public works of the United
States”); see also Hausler II, 2012 WL 601034, at *9-10 (distinguishing Stanford because its
“conclusion was based on several characteristics of the patent statutes at issue there that are
materially absent in the TRIA and related statutes.”).

TRIA, section 1610(g)(1) and the majority of cases interpreting those statutes establish
that if a terrorist state has an interest in an asset sufficient to justify blocking under the IEEPA,
TWEA, and/or OFAC’s sanctions, that asset is subject to execution by terrorism victims holding
judgment against that terrorist state. See Hausler I, 740 F. Supp. 2d at 533-34 (“. . . TRIA §
201(d)(2) defines ‘blocked assets’ to include all assets blocked under [OFAC’s regulations
regarding sanctions against Cuba], and . . . the Court is not persuaded that the word ‘of” equates
to actual ownership or title . . . .”); Levin, 2011 WL 812032, at *16 (“The language of TRIA is
broad, subjecting any asset to execution that is seized or frozen pursuant to the applicable
sanctions schemes. The breadth is unsurprising in light of TRIA’s remedial purpose.” (emphasis
in original)). The United States fails to address the well-reasoned analysis in Hausler I, Levin,
and Hausler II, which held that under TRIA Congress established a “comprehensive statutory

scheme” that encompasses OFAC’s definitions of “property” and “interests.” See Hausler, 740
EAST\50268013.2 7
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F. Supp. 2d at 532 (“[T]he Court finds that Congress explicitly directed that TRIA and the
[NPWMD/SDGT]s are to be considered in tandem, which establishes a comprehensive statutory
scheme that eschews any need for the consideration of state definitions of property.”); Levin,
2011 WL 812032, at *17 (“TRIA’s definition of ‘blocked assets’ defines which assets are subject
to attachment by reference to the regulations pursuant to which the assets are blocked, and it is
this definition that dictates what interest in property subjects a judgment debtor’s property to
attachment.”); Hausler 11, 2012 WL 601034, at *5 (reaffirming holding in Hausler I that “TRIA
preempts state property law because, when read in conjunction with [OFAC’s regulations], the
TRIA defines the range of [terrorist party] property interests in assets frozen in the United States
that constitute ‘blocked assets of [a] terrorist party”); see also Smith v. Federal Reserve Bank of
New York, 346 F. 3d 264, 271 (2d. Cir. 2003) (noting that TRIA’s definition of blocked assets
must be interpreted in accordance with the IEEPA).

The United States cites the decision in Calderon-Cardona as allegedly rejecting the
reasoning in Hausler 1. Notably, however, the United States does not argue that blocked EFTs
are not subject to execution. Also, the United States takes no position on whether TRIA or
section 1610(g) preempt state property law. See Statement of Interest at 12. The United States’
election not to take a position is telling and can properly be deemed agreement by the United
States that UCC Article 4A must be preempted by OFAC’s sanctions programs and TRIA
because the federal definitions of property and interests directly conflict with UCC Article 4A.
See Heiser Response at 29-30 (discussing provisions of UCC Article 4A that expressly
contemplate preemption by federal law). A contrary holding could put OFAC’s blocking
regimes in jeopardy where the Iranian Banks were determined to have a property interest in the

Blocked Assets.
EAST\50268013.2 8
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3. Subjecting “interests” in property to execution has a deterrent effect
on terrorist parties.

The United States also argues that the Heisers’ interpretation does not punish terrorist
entities or deter future terrorism. Statement of Interest at 9. However, subjecting to execution
blocked assets in which Iran and its agencies and instrumentalities have any interest has crippling
financial consequences and furthers Congress’s goal of deterring third-parties from engaging in
business transactions with terrorist parties. See Hausler 11, 845 F. Supp. 2d 553, 2012 WL
601034, at *4 (“Congress’s purpose in enacting the TRIA was to address foreign policy goals
such as deterring acts of terrorism and restricting the economic activity of terrorist parties.”); id.
at *12 (“The TRIA is part of a statutory framework created to inhibit business with specified
terrorist states” like Iran.); id. at *17 (purposes of TRIA include “to provide redress to victims of
terrorism, to punish terrorist entities by making their frozen assets subject to execution, and to
discourage economic activity involving American financial institutions benefitting terrorist
entities”). This deterrent effect cuts terrorist parties off from the business and financial
opportunities needed to continue to fund terrorism. As set forth in the Heiser Response, the
President has stated:*

We’re putting banks and financial institutions around the world on notice, we will

work with their governments, ask them to freeze or block terrorist’s ability to

access funds in foreign accounts. If they fail to help us by sharing information or

freezing accounts, the Department of the Treasury now has the authority to freeze

their bank’s assets and transactions in the United States.

“President Freezes Terrorists’ Assets: Remarks by the President, Secretary of the Treasury

O’Neill and Secretary of State Powell on Executive Order,” White House: Office of the Press

Secretary, Sept. 24, 2001. Indeed, all of the blocked monies held by the Garnishees were being

* At times the Executive Branch has voiced support for victims; unfortunately, the Executive Branch’s actions do
not match their words.
EAST\50268013.2 9
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sent to, from, or through the Iranian Banks, and thus the blocking impacted their ability to
transact business and cause them (either directly or indirectly) to “actually lose money.”
C. Even if the Court Adopts the Government’s “Ownership Interest”
Argument, the Blocked Assets Held by the Garnishees Remain Subject to
Attachment and Execution
The United States has not argued that the Blocked Assets held by the Garnishees are not
subject to execution under TRIA or section 1610(g). Moreover, the Government has not adopted
or even endorsed the holding in Calderon-Cardona, which was advocated by the Garnishee
Banks. Neither the Government nor any precedent cited suggests that a beneficial interest in an
asset fails to also qualify as an “ownership interest” in that asset. The “ownership interest” of the
Iranian Banks which TRIA and section 1610(g) would require under the United States’ argument
should remain any blocked asset in which the terrorist party has an interest that would justify a
blocking. See Levin, 2011 WL 812032, at *20. Property “[o]wnership comprises the right to

possess, the right to use, the right to manage, the right to income of the thing,... the rights or

incidents of transmissibility,... [and] liability to execute...” Burns v. PA Dept. of Correction,

544 F. 3d 279, 287 (3d Cir. 2008) (quoting A.M. Honore, Ownership, in Oxford Essays in
Jurisprudence, 112-13 (A.G. Guest, ed. 1961)); see also Fresh Pond Shopping Ctr., Inc. v.
Callahan, 464 U.S. 875, 878 (1983) (“[P]roperty ownership carries with it a bundle of rights,
including the right to possess, use and dispose of it”).

There is no issue of fact that an agency and instrumentality of Iran was a party in the
chain of the wire transfer for each of the Blocked Assets here, either as beneficiary, originator,
beneficiary bank or originator bank. And, there is no dispute that the Garnishees deposited
monies into blocked deposit accounts in which the Iranian Banks are deemed to have an

“ownership interest”. Here, absent the blocking of the monies, the Iranian Banks would have
EAST\50268013.2 10
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had the right to possess, use and dispose of the funds. The rights possessed by the Iranian Banks
are therefore a sufficient “ownership interest” in the Blocked Assets to subject them to execution
under TRIA and section 1610(g).
II. 28 U.S.C. § 1610(g) Governs a More Expansive Category of Property Than TRIA.

The Heisers agree with the United States that the assets subject to attachment under TRIA
only included “blocked assets” whereas both blocked and unblocked assets are subject to
attachment under 28 U.S.C. § 1610(g). As this Court has noted, section 1610(g) was enacted as
part of the NDAA of 2008 with the goal of providing victims of terrorism with a more robust
enforcement mechanism. See In re Islamic Republic of Iran Terrorism Litig., 659 F. Supp. 2d at
62; id. at 79. Section 1610(g) advances Congress’s goal “to better promote and execute the
federal interest in deterring terrorist attacks and compensating victims,” id. at 79, and “illustrates
the gradual progress that terrorism victims have achieved through Congress ... in their efforts to
obtain more power to enforce judgments under the FSIA terrorism exception.” Id. at 121.

As the United States properly recognizes, section 1610(g) authorizes execution of both
blocked and unblocked property. Statement of Interest at 18. Thus, consistent with its
legislative history, section 1610(g) should be viewed as a broader enforcement provision

compared to TRIA. See also Estate of Heiser, supra, 807 F. Supp. 2d. at 18.

EAST\50268013.2 11
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CONCLUSION

Based on the foregoing, and for the reasons stated in the Heiser Response, the Heisers

respectfully request that the Court hold that TRIA and section 1610(g)(1) subject any blocked

asset in which the terrorist state or agencies or instrumentality thereof has any interest to

execution.

Dated: August 17,2012

EAST\50268013.2

Respectfully submitted,

/s/ Richard M. Kremen
Richard M. Kremen (D.C. Bar No. 195073)
David B. Misler (D.C. Bar No. 991475)
DLA PIPER LLP (US)
6225 Smith Avenue
Baltimore, Maryland 21209-3600
410-580-3000 telephone
410-580-3047 facsimile
richard.kremen@dlapiper.com
david.misler@dlapiper.com

and

Neal M. Sher (D.C. Bar No. NY0124)
Law Office of Neal M. Sher

132 East 43rd Street

Suite 304

New York NY 100177

646-201-8841 telephone
212-427-3742 facsimile
nealsher@gmail.com

Attorneys for Plaintiffs / Judgment Creditors,
the Estate of Michael Heiser, et al.
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CERTIFICATE OF SERVICE

I hereby certify that on this 17th day of August 2012, copies of the foregoing Response to

Statement of Interest of the United States, were served by the Court’s electronic CM/ECF

delivery service on:
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Tessa L. Frederick

E. Hutchinson Robbins, Jr.
Todd M. Reinecker

Miles & Stockbridge P.C.
10 Light Street

Baltimore, MD 21202-1487

Karen E. Wagner

James L. Kerr

Davis Polk & Wardwell LLP
901 — 15th Street NW
Washington, DC 20005

Timothy A. Johnson

United States Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Avenue NW
Washington, DC 20530

/s/ Richard M. Kremen

Richard M. Kremen
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