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QUESTION PRESENTED

The Foreign Sovereign Immunities Act of 1976,
28 U.S.C. 1330, 1441(d), 1602 et seq., provides four ex-
clusive, hierarchical means for a litigant to serve a for-
eign state in the courts of the United States. 28 U.S.C.
1608(a)(1)-(4). The third means, in Section 1608(a)(3),
provides for “a copy of the summons and complaint and
a notice of suit * * * to be addressed and dispatched by
the clerk of the court to the head of the ministry of for-
eign affairs of the foreign state concerned.” 28 U.S.C.
1608(a)(3).

The question presented is whether service under
Section 1608(a)(3) may be accomplished by requesting
the clerk to mail the service package, if the papers are
directed to the minister of foreign affairs, to the em-
bassy of the foreign state in the United States, or
whether Section 1608(a)(3) requires that process be
mailed to the ministry of foreign affairs in the country
concerned.

ey
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In the Supreme Court of the United States

No. 16-1094
REPUBLIC OF SUDAN, PETITIONER
V.

RICK HARRISON, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

INTEREST OF THE UNITED STATES

This brief is submitted in response to the Court’s or-
der inviting the Solicitor General to express the views
of the United States. In the view of the United States,
the petition for a writ of certiorari should be held pend-
ing the Court’s disposition of the petition for a writ of
certiorari in Kumar v. Republic of Sudan, No. 17-1269
(filed Mar. 9, 2018), and then be disposed of as appro-
priate. In the alternative, if the Court grants the peti-
tion in Kumar, the Court may wish to grant certiorari
in this case and consolidate it with Kumar for consider-
ation of the merits.

STATEMENT

1. The Foreign Sovereign Immunities Act of 1976
(F'STA), 28 U.S.C. 1330, 1441(d), 1602 et seq., provides
the sole basis for civil suits against foreign states and
their agencies or instrumentalities in United States

1

Annex 360



2

courts. See, e.g., Argentine Republic v. Amerada Hess
Shipping Corp., 488 U.S. 428, 434-435 & n.3 (1989). The
FSIA establishes that “a foreign state shall be immune
from the jurisdiction of the courts of the United States
and of the States except as provided” by the Act.
28 U.S.C. 1604. If a suit comes within a statutory ex-
ception to foreign sovereign immunity, the FSIA pro-
vides for subject-matter jurisdiction in distriet courts,
28 U.S.C. 1330(a), as well as for personal jurisdiction
over the foreign state “where service has been made un-
der section 1608.” 28 U.S.C. 1330(b).

Section 1608(a) provides the exclusive means for
serving “a foreign state or political subdivision of a for-
eign state” in civil litigation. 28 U.S.C. 1608(a); see Fed.
R. Civ. P. 4(j)(1). The provision specifies four exclusive
methods of service, in hierarchical order. See, e.g., Pet.
App. 8a; Magness v. Russian Fed’n, 247 F.3d 609, 613
(5th Cir.), cert. denied, 534 U.S. 892 (2001). First, ser-
vice must be effected on a foreign state “in accordance
with any special arrangement for service between the
plaintiff and the foreign state or political subdivision.”
28 U.S.C. 1608(a)(1). Second, if no such special arrange-
ment exists, service must be provided “in accordance
with an applicable international convention on service
of judicial documents.” 28 U.S.C. 1608(a)(2). Third, if
no such international convention applies, service shall
be made

by sending a copy of the summons and complaint and
a notice of suit, together with a translation of each
into the official language of the foreign state, by any
form of mail requiring a signed receipt, to be ad-
dressed and dispatched by the clerk of the court to
the head of the ministry of foreign affairs of the for-
eign state concerned.
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28 U.S.C. 1608(a)(3). Fourth, if service cannot be made
within thirty days under Section 1608(a)(3), the litigant
must deliver process to the State Department for ser-
vice “through diplomatic channels to the foreign state.”
28 U.S.C. 1608(a)(4).

2. On October 12, 2000, terrorists bombed the USS
Cole in the Port of Aden, Yemen. Pet. App. 24a. Seven-
teen U.S. service members were Kkilled and forty-two
others were injured. Ibid. In 2010, the individual re-
spondents, who are sailors and spouses of sailors in-
jured in the bombing, sued petitioner, the Republic of
Sudan, in the District Court for the District of Colum-
bia. Pet. 8. Relying on the cause of action set forth in
28 U.S.C. 1605A, which is available in actions against
designated state sponsors of terrorism such as the Re-
public of Sudan, respondents alleged that petitioner
provided material support to the al Qaeda operatives
who carried out the bombing. Pet. 8; Pet. App. 3a.

Because service under 28 U.S.C. 1608(a)(1)-(2) was
not possible, respondents attempted to serve petitioner
under Section 1608(a)(3). Pet. App. 4a, 9a. They re-
quested that the Clerk of Court mail a copy of the sum-
mons and complaint via registered mail, return receipt
requested, to:

Republic of Sudan

Deng Alor Koul

Minister of Foreign Affairs
Embassy of the Republic of Sudan
2210 Massachusetts Avenue NW
Washington, DC 20008

Id. at 132a.

Petitioner did not respond within sixty days, see
28 U.S.C. 1608(d), and following a hearing, the district
court entered a default judgment against petitioner.
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Pet. App. 22a-23a. The court determined that service
on petitioner was proper, id. at 27a-28a, and that it had
jurisdiction under 28 U.S.C. 1605A(a). Pet. App. 29a-
64a. The court then concluded that respondents had es-
tablished petitioner’s liability under 28 U.S.C. 1605A
and 1606, and awarded respondents $314.7 million in
damages. Pet. App. 22a-23a, 64a-75a. Respondents at-
tempted to serve the default judgment on petitioner by
the same delivery method—through the clerk’s mailing
of the papers to the Embassy of the Republic of Sudan
in Washington, D.C. Id. at 5a; see 28 U.S.C. 1608(e) (re-
quiring service of any default judgment).

3. Respondents registered the default judgment in
the District Court for the Southern District of New
York. Pet. App. 5a. Both that court and the District
Court for the District of Columbia determined that re-
spondents had effected service of the default judgment
and that respondents could seek attachment and execu-
tion of the judgment. Id. at 6a; see 28 U.S.C. 1610(c).

Respondents filed three petitions in the Southern
District of New York seeking turnover of assets of
petitioner’s agencies and instrumentalities held by
respondent banks Mashreqbank PSC, BNP Paribas,
and Credit Agricole Corporate and Investment Bank—
assets which had been frozen pursuant to the Sudanese
Sanctions Regulations, 31 C.F.R. Part 538. Pet. App.
6a; see Fed. R. Civ. P. 69(a). Respondents again
attempted to serve the relevant papers on Sudan by
mailing them to the Embassy of the Republic of Sudan
in Washington, D.C., in a package directed to the
Minister of Foreign Affairs. Pet. App. 6a. The district
court granted respondents’ petitions and issued three
turnover orders against the banks in partial satisfaction
of the default judgment. Id. at 76a-91a.
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Petitioner then entered an appearance in the South-
ern District of New York and timely appealed the issu-
ance of the turnover orders. Pet. App. 6a-7a.*

4. The court of appeals affirmed. Pet. App. 1a-21a.
It concluded that respondents had properly effected
service under Section 1608(a)(3) in the original action.
Id. at 8a-15a. The court held that service under Section
1608(a)(3), which requires that process be “addressed
and dispatched * * * to the head of the ministry of for-
eign affairs of the foreign state concerned,” 28 U.S.C.
1608(a)(3), could be accomplished by providing for de-
livery to the “minister of foreign affairs via an embassy
address.” Pet. App. 11a. According to the court, Sec-
tion 1608(a)(3) did not require that service be made on
the Minister of Foreign Affairs of Sudan at the Ministry
of Foreign Affairs in Khartoum, Sudan, because the
statute does not expressly state that process must “be
mailed to a location in the foreign state,” and respond-
ents’ method of service “could reasonably be expected
to result in delivery to the intended person.” Ibid.

The court of appeals recognized that the FSIA’s leg-
islative history “seemed to contemplate—and reject—
service on an embassy,” in order to “prevent any incon-
sistency with the Vienna Convention on Diplomatic Re-
lations,” which provides that “‘[t]he premises of the
[diplomatic] mission shall be inviolable.”” Pet. App. 13a-
14a (citation omitted; brackets in original). But the
court distinguished “‘service on an embassy’” from
“service on a minister of foreign affairs via or care of an

* While that appeal was pending, petitioner entered an appear-
ance in the litigation in the District Court for the District of Colum-
bia and moved to vacate the default judgment under Federal Rule
of Civil Procedure 60(b). The district court has not ruled on that
motion. Pet. App. 96a n.1.
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embassy,” which the court held was permissible and did
not implicate “principles of mission inviolability and
diplomatic immunity.” Ibid. (brackets and citation
omitted). Having concluded that respondents’ initial
service was proper, the court determined that service of
the default judgment and all post-judgment motions
was proper as well. Id. at 15a.

5. Following additional briefing and argument in
which the United States participated, see Pet. App.
135a-147a, the court of appeals denied petitioner’s mo-
tion for panel rehearing. Id. at 97a. Although “acknow-
ledg[ing]” that the issue “presents a close call,” ibid.,
the court adhered to its prior conclusion that Section
1608(a)(3) permitted respondents to serve petitioner by
a “mailing addressed to the minister of foreign affairs
via Sudan’s embassy in Washington, D.C.,” id. at 98a,
because the statute “does not specify that the mailing
be sent to the head of the ministry of foreign affairs in
the foreign country,” id. at 99a. The court reiterated its
view that respondents’ method of service “could reason-
ably be expected to result in delivery to the intended
person.” Id. at 98a. And it again stated that although
Section 1608(a)(3) does not permit service “‘on’” an em-
bassy, “[t]he legislative history does not address * * *
whether Congress intended to permit the mailing of
service to a foreign minister via an embassy.” Id. at
102a (citation omitted). For that reason, the court re-
jected, “with some reluctance,” the United States’ argu-
ment that the court’s interpretation of Section
1608(a)(3) contravenes the Vienna Convention on Diplo-
matic Relations (VCDR), done Apr. 18, 1961, 23 U.S.T.
3227, 500 U.N.T.S. 95. Pet. App. 109a; see id. at 105a-
109a. In the court’s view, “service on an embassy or
consular official would be improper” under the VCDR,
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but service with papers “addressed to the Minister of
Foreign Affairs via the embassy” conforms to the Con-
vention’s requirements. Id. at 106a. And while the
United States had noted that it “consistently rejects at-
tempted service via direct delivery to a U.S. embassy
abroad” because it believes such service to be incon-
sistent with international law, the court stated that its
rule would “not preclude the United States (or any
other country) from enforcing a policy of refusing to ac-
cept service via its embassies.” Ibid. (citation omitted).
Finally, the court opined that “the Sudanese Embassy’s
acceptance of the service package surely constituted
‘consent’” for purposes of the VCDR. Id. at 107.

The court of appeals denied rehearing en banc. Pet.
App. 114a-115a.

DISCUSSION

The United States deeply sympathizes with the ex-
traordinary injuries suffered by respondents, and it
condemns in the strongest possible terms the terrorist
acts that caused those injuries. The United States also
has a strong interest in opposing and deterring state
sponsored terrorism and supporting appropriate recov-
eries for U.S. victims.

Nevertheless, as the United States has long main-
tained, the court of appeals erred by holding that the
FSIA, 28 U.S.C. 1608(a)(3), permits service on a foreign
state “via” or in “care of” the foreign state’s diplomatic
mission in the United States. Pet. App. 13a. That deci-
sion contravenes the most natural reading of the statu-
tory text, treaty obligations, and the FSIA’s legislative
history, and it threatens harm to the United States’ for-
eign relations and its treatment in courts abroad. The
decision below also squarely conflicts with a recent de-
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cision of the Fourth Circuit, Kumar v. Republic of Su-
dan, 880 F.3d 144, 158 (2018), petition for cert. pending,
No. 17-1269 (filed Mar. 9, 2018), and is in significant ten-
sion with decisions of the Seventh and D.C. Circuits. As
the parties in both this case and Kumar now recognize,
the question presented warrants this Court’s review.
See Resps. Supp. Br. 1-2; Resp. to Pet. at 1-2, Kumar,
supra (No. 17-1269).

This case, however, has potential vehicle problems
that could complicate the Court’s consideration. Be-
cause Kumayr appears to present a more suitable vehicle
for addressing the question presented, the petition for
a writ of certiorari in this case should be held pending
the Court’s consideration of the petition in Kumar, and
then disposed of as appropriate. In the alternative, this
Court may wish to grant certiorari in both cases and
consolidate them for review.

A. The Foreign Sovereign Immunities Act Does Not Permit
A Litigant To Serve A Foreign State By Requesting
That Process Directed To The Foreign Minister Be
Mailed To The State’s Embassy In The United States

The FSIA’s text, the United States’ treaty obliga-
tions, and the statute’s legislative history all demon-
strate that Section 1608(a)(3) does not permit a litigant
to serve a foreign state by requesting that process di-
rected to the state’s minister of foreign affairs be mailed
to the state’s embassy in the United States.

1. a. Section 1608(a) provides four exclusive, hierar-
chical means for serving “a foreign state or political
subdivision of a foreign state” in civil litigation.
28 U.S.C. 1608(a). The provision at issue here, Section
1608(a)(3), permits a litigant to serve a foreign state “by
any form of mail requiring a signed receipt, to be ad-
dressed and dispatched by the clerk of the court to the
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head of the ministry of foreign affairs of the foreign
state concerned.” 28 U.S.C. 1608(a)(3).

Although Section 1608(a)(3) does not expressly iden-
tify the location of service, the most natural under-
standing of the text is that it requires delivery to the
ministry of foreign affairs at the foreign state’s seat of
government. The statute mandates that service be “ad-
dressed and dispatched * * * to the head of the ministry
of foreign affairs.” 28 U.S.C. 1608(a)(3). It is logical to
conclude that delivery should be made to that official’s
principal place of business, t.e., the ministry of foreign
affairs in the foreign state’s seat of government. See
Kumar, 880 F.3d at 155 (Section 1608(a)(3) “rein-
force[s] that the location must be related to the in-
tended recipient.”). A state’s foreign minister does not
work in the state’s embassies throughout the world, and
nothing in the statute suggests that Congress expected
foreign ministers to be served at locations removed
from their principal place of performance of their offi-
cial duties. See 1bid.

If Congress had intended to permit service “via” a
foreign embassy in the United States, e.g., Pet. App.
101a, it would have provided that service be addressed
to the foreign state’s ambassador, or to an agent, rather
than “addressed and dispatched * * * to the head of the
ministry of foreign affairs.” 28 U.S.C. 1608(a)(3). In-
deed, the neighboring provision, Section 1608(b), which
governs service on a foreign state agency or instrumen-
tality, expressly provides for service by “delivery * * *
to an officer, a managing or general agent, or to any
other [authorized] agent.” 28 U.S.C. 1608(b)(2). Con-
gress’s failure to include similar language in Section
1608(a) underscores that it did not envision that service
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would be sent to a foreign state’s embassy, with em-
bassy personnel effectively functioning as agents for
forwarding service to the head of the ministry of foreign
affairs. See Russello v. United States, 464 U.S. 16, 23
(1983) (“Where Congress includes particular language
in one section of a statute but omits it in another section
of the same Act, it is generally presumed that Congress
acts intentionally and purposely in the disparate inclu-
sion or exclusion.”) (brackets and citation omitted).

b. The court of appeals drew different inferences
from the statutory text. It noted that in contrast to Sec-
tion 1608(a)(3), Section 1608(a)(4) specifies that papers
may be mailed “to the Secretary of State in Washing-
ton, District of Columbia.” Pet. App. 99a. As the
Fourth Circuit explained, however, reliance on Section
1608(a)(4) is unpersuasive: Unlike Section 1608(a)(3),
Section 1608(a)(4) “directs attention to one known loca-
tion for one country—the United States—and so can be
easily identified.” Kumar, 880 F.3d at 159.

The court of appeals also was of the view that “[a]
mailing addressed to the minister of foreign affairs via
Sudan’s embassy in Washington, D.C. * * * could rea-
sonably be expected to result in delivery to the intended
person.” Pet. App. 98a. But Section 1608(a)’s exclusive
methods of service require “strict compliance.” Kumar,
880 F.3d at 154; Magness v. Russian Fedn, 247 F.3d
609, 615 (5th Cir.), cert. denied, 534 U.S. 892 (2001);
Transaero, Inc. v. La Fuerza Aerea Boliviana, 30 F.3d
148, 154 (D.C. Cir. 1994), cert. denied, 513 U.S. 1150
(1995). But see Peterson v. Islamic Republic Of Iran,
627 F.3d 1117, 1129 (9th Cir. 2010) (upholding defective
service based on substantial compliance with Section
1608(a)). By contrast, where Congress envisioned an
actual-notice standard, it said so expressly: Section
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1608(b) contains a “catchall * * * expressly allowing
service by any method ‘reasonably calculated to give ac-
tual notice.”” Kumar, 880 F.3d at 154 (quoting 28 U.S.C.
1608(b)(3)); see also, e.g., Transaero, 30 F.3d at 154.

2. The United States’ treaty obligations further
demonstrate that Section 1608(a)(3) does not permit a
litigant to serve a foreign state by having process
mailed to the foreign state’s embassy in the United
States.

a. The VCDR, which the United States signed in
1961 and ratified in 1972, and which “codified longstand-
ing principles of customary international law with re-
spect to diplomatic relations,” 767 Third Ave. Assocs. v.
Permanent Mission of The Republic of Zaire to the
United Nations, 988 F.2d 295, 300 (2d Cir.), cert. de-
nied, 510 U.S. 819 (1993), establishes certain obligations
of the United States with respect to foreign diplomats
and diplomatic premises in this country. See Boos v.
Barry, 485 U.S. 312, 322 (1988). Article 22, Section 1 of
the VCDR provides that “[t]he premises of” a foreign
state’s “mission shall be inviolable,” and “[t]he agents
of the receiving State may not enter them, except with
the consent of the head of the mission.” VCDR, art. 22,
sec. 1, 23 U.S.T. 3237, 500 U.N.T.S. 106. Mission invio-
lability means, among other things, that “the receiving
State * * * is under a duty to abstain from exercising
any sovereign rights, in particular law enforcement
rights, in respect of inviolable premises.” Eileen Denza,
Diplomatic Law 110 (4th ed. 2016) (Denza).

Section 1608(a)(3) should be interpreted in a manner
that is consistent with the United States’ treaty obliga-
tions. See, e.g., Cook v. United States, 288 U.S. 102, 120
(1933); 1 Restatement (Third) of the Foreign Relations
Law of the United States § 114 (1987) (“Where fairly
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possible, a United States statute is to be construed so
as not to conflict * * * with an international agreement
of the United States.”). Construing Section 1608(a)(3)
to require that process be mailed to the ministry of for-
eign affairs in the foreign state ensures that the invio-
lability of foreign embassies within the United States is
maintained.

By contrast, the court of appeals’ determination that
a litigant may serve a foreign state by directing process
to be mailed to the foreign state’s embassy in the United
States is inconsistent with the inviolability of mission
premises recognized by the VCDR. The Executive
Branch has long interpreted Article 22 and the custom-
ary international law it codifies to preclude a litigant
from serving a foreign state with process by mail or per-
sonal delivery to the state’s embassy. See Hellenic
Lines, Ltd. v. Moore, 345 F.2d 978, 982 (D.C. Cir. 1965)
(Washington, J., concurring) (“The establishment by
one country of a diplomatic mission in the territory of
another does not * * * empower that mission to act as
agent of the sending state for the purpose of accepting
service of process.”) (quoting Letter from Leonard C.
Meeker, Acting Legal Adviser, U.S. Dep’t of State, to
John W. Douglas, Assistant Att’y Gen., U.S. Dep’t of
Justice (Aug. 10, 1964)). This interpretation of the
VCDR “is entitled to great weight,” Abbott v. Abbott,
560 U.S. 1, 15 (2010) (citation omitted), in light of “the
Constitution’s grant to the Executive Branch * * * of
broad oversight over foreign affairs,” Kumar, 880 F.3d
at 157. See id. at 158 (the Executive Branch’s “long-
standing policy and interpretation” of Article 22 is “au-
thoritative, reasoned, and entitled to great weight”).

The Executive Branch’s interpretation also reflects
the prevailing understanding of Article 22. As aleading
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treatise explains, it is “generally accepted” that “service
by post on mission premises is prohibited.” Denza 124.
Other treatises are in accord. See James Crawford,
Brownlie’s Principles of Public International Law 403
(8th ed. 2012) (“It follows from Article 22 that writs can-
not be served, even by post, within the premises of a
mission but only through the Ministry for Foreign Af-
fairs.”); Ludwik Dembinski, The Modern Law of Diplo-
macy 193 (1988) (Article 22 “protects the mission from
receiving by messenger or by mail any notification from
the judicial or other authorities of the receiving State.”).
Other countries also share this understanding. See,
e.g., Pet. Supp. Br. App. 2a (Note Verbale from the Re-
public of Austria to the State Department); Kingdom of
Saudi Arabia Amicus Br. 12-14. And domestically, the
Fourth and Seventh Circuits have recognized that at-
tempting to serve a party in a foreign country “through
an embassy [in the United States] is expressly banned
* %% Py [the VCDR].” Autotech Techs. LP v. Integral
Research & Dev. Corp., 499 F.3d 737, 748 (7th Cir.
2007), cert. denied, 552 U.S. 1231 (2008); see Kumar,
880 F.3d at 157.

The Convention’s drafting history is to the same ef-
fect. See Water Splash, Inc. v. Menon, 137 S. Ct. 1504,
1511 (2017) (considering treaty drafting history); Me-
dellin v. Texas, 5562 U.S. 491, 507-508 (2008) (same). In
a report accompanying a preliminary draft of the
VCDR, the United Nations International Law Commis-
sion explained:

[NJo writ shall be served within the premises of the
mission, nor shall any summons to appear before a
court be served in the premises by a process server.
Even if process servers do not enter the premises
but carry out their duty at the door, such an act
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would constitute an infringement of the respect due
to the mission. All judicial notices of this nature
must be delivered through the Ministry for Foreign
Affairs of the receiving State.

U.N. Int’l L. Comm’n, Report of the Commission to the
General Assembly, Doc. A/3623,2 Y.B. Int’l L. Comm’n
131, 137 (1957).

b. In light of this prevailing understanding, this Of-
fice is informed that the United States routinely refuses
to recognize the propriety of service through mail or
personal delivery by a private party or foreign court to
a United States embassy. When a foreign litigant or
court officer purports to serve the United States
through an embassy, the embassy sends a diplomatic
note to the foreign ministry in the forum state, explain-
ing that the United States does not consider itself to
have been served consistent with international law and
thus will not appear in the litigation or honor any judg-
ment that may be entered against it. See 2 U.S. Dep’t
of State, Foreign Affairs Manual § 284.3(c) (2013). The
United States has a strong interest in ensuring that its
courts afford foreign states the same treatment to
which the United States believes it is entitled under cus-
tomary international law and the VCDR. See, e.g., Ku-
mar, 880 F.3d at 158 (recognizing importance of reci-
procity interest); Persingerv. Islamic Republic of Iran,
729 F.2d 835, 841 (D.C. Cir.), cert. denied, 469 U.S. 881
(1984) (United States’ interest in reciprocal treatment
“throw([s] light on congressional intent”).

c. Although the court of appeals acknowledged that
the Executive Branch’s treaty interpretation “is to be
afforded ‘great weight,” it summarily rejected [the gov-
ernment’s] position.” Kumar, 880 F.3d at 159 n.11 (ci-
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tation omitted); see Pet. App. 109a. The court acknowl-
edged that “service on an embassy or consular official
would be improper” under the VCDR, Pet. App. 1064,
but it believed “[t]here is a significant difference be-
tween serving process on an embassy, and mailing pa-
pers to a country’s foreign ministry via the embassy,”
1d. at 101a; see id. at 14a. But as the Fourth Circuit
stated, that is an “artificial” and “non-textual” distine-
tion. Kumar, 880 F.3d at 159 n.11; see id. at 157 (dis-
tinction arises from “meaningless semantic[s]”). In ei-
ther case, the suit is against the foreign state. See
28 U.S.C. 1603(a); Fl-Hadad v. United Arab Emirates,
216 F.3d 29, 31-32 (D.C. Cir. 2000) (treating suit against
foreign embassy as suit against the state); Gray v. Per-
manent Mission of the People’s Republic of the Congo
to the United Nations, 443 F. Supp. 816, 820 (S.D.N.Y.)
(holding that permanent mission of foreign country to
the United Nations is a “foreign state” under the FSIA),
aff’d, 580 F.3d 1044 (2d Cir. 1978). And in either case,
mailing service to the embassy treats it as the state’s
“de facto agent for service of process,” in violation of the
VCDR'’s principle of mission inviolability. Kumar, 880
F.3d at 159 n.11.

The court below also suggested that service “via” pe-
titioner’s embassy complied with the VCDR because the
embassy consented to service by “accept[ing]” the pa-
pers. Pet. App. 107a. But the VCDR provides that
“agents of [a] receiving State may not enter [a mission],
except with the consent of the head of the mission.” Art.
22, see. 1, 23 U.S.T. 3237, 500 U.N.T.S. 106 (emphasis
added). “Simple acceptance of the certified mailing
from the clerk of court [by an embassy employee] does
not demonstrate a waiver [of the VCDR].” Kumar, 880
F.3d at 157 n.9. And no record evidence suggests that
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petitioner’s Ambassador to the United States—the
head of the mission—was aware of, much less consented
to receive, respondents’ service of process.

3. The FSIA’s legislative history confirms that Con-
gress intended the statute to bar service by mail to a
foreign state’s embassy.

a. An early draft of the FSIA permitted service on a
foreign state by “registered or certified mail * * * to
the ambassador or chief of mission of the foreign state”
in the United States. S. 566, Sec. 1(1) [§ 1608], 93d
Cong., 1st Sess. (1973). The State Department recom-
mended removing that method based on its view that it
would violate Article 22 of the VCDR. See H.R. Rep.
No. 1487, 94th Cong., 2d Sess. 26 (1976) (House Report);
Service of Legal Process by Mail on Foreign Govern-
ments in the U.S., 71 Dep’t St. Bull., No. 1840, at 458,
458-459 (Sept. 30, 1974). A subsequent version of the
bill eliminated that method of service. H.R. 11315, Sec.
4(a) [§ 1608], 94th Cong., 1st Sess. (1975).

In addition, the House Report accompanying the bill
that became the FSIA explained that some litigants had
previously attempted to serve foreign states by “mail-
ing of a copy of the summons and complaint to a diplo-
matic mission of the foreign state.” House Report 26.
The Report described this practice as having “question-
able validity” and stated that “Section 1608 precludes
this method so as to avoid questions of inconsistency
with section 1 of article 22 of the [VCDR].” Ibid. Thus,
“[s]ervice on an embassy by mail would be precluded
under th[e] bill.” Ibid.; see Kumar, 880 F.3d at 156 (re-
lying on this legislative history); Alberti v. Empresa
Nicaraguense De La Carne, 705 F.2d 250, 253 (7th Cir.
1983) (same).

Annex 360



17

b. The court of appeals disregarded this legislative
history because the House Report “fail[ed] to” distin-
guish “between ‘[s]ervice on an embassy by mail,” and
service on a minister [of] foreign affairs via or care of
an embassy.” Pet. App. 102a (citation and emphases
omitted). But as discussed above, see p. 15, supra, that
distinction is merely “semantic.” Kumar, 880 F.3d at
157.

In any event, the court of appeals misread the
legislative history. The House Report disapproved of
“attempting to commence litigation against a foreign
state” by “mailing * * * a copy of the summons and
complaint o a diplomatic mission of the foreign state.”
House Report 26 (emphasis added). Congress thus
sought to prevent parties from completing service by
mailing process papers to an embassy, regardless of
whether the papers are directed to the ambassador—
which the court of appeals agreed would violate the
statute and the VCDR, see Pet. App. 106a—or to the
foreign minister, as occurred here.

B. Certiorari Is Warranted, But Kumar Presents A Better
Vehicle For The Court’s Review

1. As all parties now recognize, the question pre-
sented warrants this Court’s review.

a. The decision below squarely conflicts with the
Fourth Circuit’s decision in Kumar, supra. In both
cases, a group of victims of the USS Cole bombing allege
that petitioner provided material support for the attack.
And in both cases, the victims attempted to effect ser-
vice by requesting that the clerk send documents,
directed to the Minister of Foreign Affairs, to the Em-
bassy of the Republic of Sudan in Washington, D.C.
The Second Circuit upheld that method of service, while
the Fourth Circuit determined that it fails to satisfy

Annex 360



18

28 U.S.C. 1608(a)(3). See Kumar, 880 F.3d at 159 (ac-
knowledging split). Such disparate results on similar
facts warrant this Court’s review. See Resp. to Pet. at
4, Kumar, supra (No. 17-1269).

Moreover, the court of appeals’ decision is in signifi-
cant tension with decisions of the Seventh and D.C. Cir-
cuits. Although those courts have not directly ad-
dressed the method of service respondents attempted
here, they have considered closely related questions.

In Barot v. Embassy of The Republic of Zambia,
785 F.3d 26 (2015), the D.C. Circuit recounted that the
plaintiff’s first effort to serve her former employer, the
Zambian Embassy, had failed to comply with the FSTA
because service was “attempted * * * at the Embassy
in Washington, D.C., rather than at the Ministry of For-
eign Affairs in Lusaka, Zambia, as the Act required.”
Id. at 28. After describing the plaintiff’s further failed
attempts at service, the court determined that she
should be “afford[ed] * * * the opportunity to effect
service pursuant to 28 U.S.C. 1608(a)(3),” which “re-
quires serving a summons, complaint, and notice of
suit, * * * that are ‘dispatched by the clerk of the
court,” and sent to the ‘head of the ministry of foreign
affairs’ in Lusaka, Zambia, whether identified by name
or title, and not to any other official or agency.”
785 F.3d at 29-30 (citation omitted); see Gates v. Syrian
Arab Republic, 646 F.3d 1, 4 (D.C. Cir.) (litigant com-
plied with Section 1608(a)(3) by addressing service to
the Syrian Ministry of Foreign Affairs), cert. denied,
565 U.S. 945 (2011); Transaero, 30 F.3d at 154 (Section
1608(a)(3) “mandates service of the Ministry of Foreign
Affairs.”).

The Seventh Circuit has similarly rejected the idea
that service through an embassy comports with the
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FSIA. In considering attempted service of a motion on
a foreign instrumentality, the court explained that “ser-
vice through an embassy is expressly banned both by an
international treaty to which the United States is a
party and by U.S. statutory law.” Autotech, 499 F.3d at
748; see Albertt, 705 F.2d at 253 (service on the ambas-
sador is “simply inadequate” under Section 1608(a)(3)).

b. The decision below also threatens harm to the
United States’ foreign relations. The United States has
substantial interests in ensuring that foreign states are
served properly before they are required to appear in
U.S. courts, and in preserving the inviolability of diplo-
matic missions under the VCDR. Moreover, the United
States routinely objects to attempts by foreign courts
and litigants to serve the United States by delivery to
U.S. embassies, and thus has a significant reciprocity
interest in the treatment of U.S. missions abroad. At
the same time, if this Court grants certiorari and holds
that respondents’ method of service was improper, re-
spondents may be able to correct the deficient service
by requesting that the clerk of court send “a copy of the
summons and complaint and a notice of suit * * * to the
head of the ministry of foreign affairs” of the Republic
of Sudan in Khartoum, Sudan. 28 U.S.C. 1608(a)(3); cf.
Kumar, 880 F.3d at 160 (remanding to the district court
“with instructions to allow Kumar to perfect service of
process in a manner consistent with this opinion”).

2. Although the question presented warrants this
Court’s review, this case could prove to be a problematic
vehicle for resolving it.

Petitioner first challenged respondents’ method of
service on appeal from the entry of turnover orders filed
in the District Court for the Southern District of New
York to execute on the default judgment issued by the
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District Court for the District of Columbia. Petitioner
has filed a motion to vacate the underlying default judg-
ment, which remains pending. See 10-c¢v-1689 D. Ct.
Doc. 55 (June 14, 2015); Pet. 11; Pet. App. 96a n.1; Fed.
R. Civ. P. 60(b). Petitioner has not asked the district
court to hold its proceedings in abeyance pending this
Court’s review of the petition for a writ of certiorari.
Thus, the district court could vacate or amend its judg-
ment at any time, calling into question the continued va-
lidity of the turnover orders at issue here and perhaps
mooting this case. See Walker v. Turner, 22 U.S. (9
Wheat.) 541, 549 (1824).

For example, petitioner’s motion to vacate argues,
wnter alia, that the award of punitive damages—which
comprise 75% of the judgment, see Pet. App. 22a—is
impermissibly retroactive. See 10-cv-1689 D. Ct. Doc.
55-1, at 33-34. The bombing of the USS Cole occurred
in October 2000, but the statutory provision authorizing
punitive damages, 28 U.S.C. 1605A, was enacted in
2008, see National Defense Authorization Act for Fiscal
Year 2008, Pub. L. No. 110-181, Div. A, Tit. X,
§ 1083(a)(1), 122 Stat. 338. Petitioner’s motion to vacate
therefore contends that the award of punitive damages
was improper because Congress did not clearly indicate
its intent for the punitive-damages provision to apply
retroactively. 10-cv-1689 D. Ct. Doc. 55-1, at 31-34; see
generally Landgraf v. USI Film Prods., 511 U.S. 244,
266 (1994).

In Owens v. Republic of Sudan, 864 F.3d 751 (2017),
petitions for cert. pending, No. 17-1236 and No. 17-1268
(filed Mar. 2, 2018), the D.C. Circuit accepted peti-
tioner’s argument (which in that case supported peti-
tioner’s challenge to damages arising from another in-
cident, see id. at 762). The court held that Section
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1605A operates retroactively, but that Congress did not
make “a clear statement authorizing punitive damages
for past conduct,” and it therefore vacated the punitive
damages award under the FSIA. Id. at 816; see id. at
815-817. In light of the change in controlling circuit
precedent, the district court may amend the underlying
judgment in this case, which could in turn raise ques-
tions about the turnover orders’ continued validity.

3. The petition for a writ of certiorari in Kumar pre-
sents the same question as does this case. See Pet. at i,
Kumar v. Republic of Sudan, No. 17-1269 (filed Mar. 9,
2018). Kumar, which arises on direct review of a motion
to vacate a default judgment, appears to present a bet-
ter vehicle for this Court’s consideration. Id. at 16-17.

The Republic of Sudan, petitioner here and respond-
ent in Kumar, states that it is “indifferent” as to which
petition this Court grants, but it suggests that Kumar
presents its own vehicle problems. Resp. to Pet. at 4,7,
Kumar, supra (No. 17-1269); see generally id. at 4-7.
Those issues do not appear to present significant vehi-
cle problems. For example, respondent in Kumar
notes, id. at 5, that petitioners there have been granted
time to effect proper service on remand from the
Fourth Circuit’s decision, and that respondent in Ku-
mar will then move to dismiss the complaint on other
bases. But no such motion has been filed. And even if
litigation of such a motion proceeds in the district court,
that would not foreclose this Court from deciding the
question presented, which would determine whether
the default judgment in that case should have been set
aside and thus whether the proceedings on remand
should have occurred in the first place.

Because the question presented warrants review,
and because Kumar provides a better vehicle for this
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Court’s consideration, this Court should grant the peti-
tion for a writ of certiorari in Kumar, and hold this pe-
tition pending its disposition of that case. In the alter-
native, to ensure that the Court may decide the question
presented, the Court may wish to grant certiorari in
both cases and consolidate them for review.

CONCLUSION

The petition for a writ of certiorari should be held
pending the Court’s consideration of the petition for a
writ of certiorari in Kumar v. Republic of Sudan, No.
17-1269 (filed Mar. 9, 2018), and then be disposed of as
appropriate. In the alternative, if the Court grants the
petition in Kumar, the Court may wish to grant certio-
rari in this case and consolidate it with Kumar for con-
sideration of the merits.
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QUESTION PRESENTED

The Foreign Sovereign Immunities Act of 1976,
28 U.S.C. 1330, 1441(d), 1602 et seq., provides four hier-
archical and exclusive means for a litigant in the courts
of the United States to serve a foreign state. 28 U.S.C.
1608(a)(1)-(4). The third means, in Section 1608(a)(3),
provides for “a copy of the summons and complaint and
a notice of suit * * * to be addressed and dispatched by
the clerk of the court to the head of the ministry of for-
eign affairs of the foreign state concerned.” 28 U.S.C.
1608(a)(3).

The question presented is whether service under
Section 1608(a)(3) may be accomplished by requesting
that the clerk mail the service package to the embassy
of the foreign state in the United States, if the papers
are directed to the minister of foreign affairs, or whether
Section 1608(a)(3) requires that process be mailed to
the ministry of foreign affairs in the country concerned.

(D
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In the Supreme Court of the United States

No. 16-1094
REPUBLIC OF SUDAN, PETITIONER
.
RICK HARRISON, ET AL.

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

BRIEF FOR THE UNITED STATES
AS AMICUS CURIAE SUPPORTING PETITIONER

INTEREST OF THE UNITED STATES

This case concerns the proper means of effecting ser-
vice in an action against a foreign state under the For-
eign Sovereign Immunities Act of 1976 (F'SIA or Act),
28 U.S.C. 1330, 1441(d), 1602 et seq. See 28 U.S.C.
1608(a)(3). Litigation against foreign states in U.S. courts
can have significant foreign affairs implications for the
United States, and can affect the reciprocal treatment
of the United States in the courts of other nations. At
the Court’s invitation, the United States filed a brief as
amicus curiae at the petition stage of this case.

Although the United States agrees with petitioner
that the court of appeals incorrectly resolved the ques-
tion presented in this case, the United States deeply
sympathizes with the extraordinary injuries suffered by
respondents, and it condemns in the strongest possible
terms the terrorist acts that caused those injuries. The

(1)
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United States remains committed to opposing and de-
terring state-sponsored terrorism and to supporting ap-
propriate recoveries for U.S. victims.

STATUTORY PROVISIONS INVOLVED

Pertinent statutory provisions are reproduced in an
appendix to this brief. App., infra, 1a-6a.

STATEMENT

1. The FSIA provides the sole basis for civil suits
against foreign states and their agencies or instrumen-
talities in United States courts. See, e.g., Argentine Re-
public v. Amerada Hess Shipping Corp., 488 U.S. 428,
434-435 & n.3 (1989). The FSIA establishes that “a for-
eign state shall be immune from the jurisdiction of the
courts of the United States and of the States except as
provided” by the Act and “existing international agree-
ments to which the United States [was] a party at the
time of [its] enactment.” 28 U.S.C. 1604; see Saudr Ara-
bia v. Nelson, 507 U.S. 349, 355 (1993); Verlinden B.V.
v. Central Bank of Nigeria, 461 U.S. 480, 488-489 (1983).
If a suit comes within a statutory exception to foreign
sovereign immunity, the FSIA provides for subject-
matter jurisdiction in district courts, 28 U.S.C. 1330(a),
as well as for personal jurisdiction over the foreign state
“where service has been made under section 1608,”
28 U.S.C. 1330(b).

Section 1608(a) provides the exclusive means for
serving “a foreign state or political subdivision of a for-
eign state” in civil litigation. 28 U.S.C. 1608(a); see Fed.
R. Civ. P. 4(j)(1). The provision specifies four exclusive
methods of service, in hierarchical order. See, e.g., J.A.
176; Magness v. Russian Fedn, 247 F.3d 609, 613
(5th Cir.), cert. denied, 534 U.S. 892 (2001). First, ser-
vice shall be made on a foreign state “in accordance with
any special arrangement for service between the plaintiff
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and the foreign state or political subdivision.” 28 U.S.C.
1608(a)(1). Second, if no such special arrangement ex-
ists, service shall be made “in accordance with an appli-
cable international convention on service of judicial doc-
uments.” 28 U.S.C. 1608(a)(2). Third, if no such inter-
national convention applies, service shall be made

by sending a copy of the summons and complaint and
a notice of suit, together with a translation of each
into the official language of the foreign state, by any
form of mail requiring a signed receipt, to be ad-
dressed and dispatched by the clerk of the court to
the head of the ministry of foreign affairs of the for-
eign state concerned.

28 U.S.C. 1608(a)(3). Fourth, if service cannot be made
within thirty days under Section 1608(a)(3), service
shall be made by mailing by the clerk of the court to the
State Department for service “through diplomatic chan-
nels to the foreign state.” 28 U.S.C. 1608(a)(4).

2. On October 12, 2000, terrorists bombed the USS
Cole in the Port of Aden, Yemen. J.A. 84. Seventeen
U.S. service members were Kkilled and 42 others were
injured. Ibid. In 2010, the individual respondents, who
are sailors and spouses of sailors injured in the bomb-
ing, sued petitioner, the Republic of Sudan, in the Dis-
trict Court for the District of Columbia. Pet. 8. Re-
spondents relied on the cause of action set forth in
28 U.S.C. 1605A, which is available in certain actions
against designated state sponsors of terrorism such as
the Republic of Sudan. Respondents alleged that peti-
tioner provided material support to the al Qaeda opera-
tives who carried out the bombing. Pet. 8; J.A. 170.

Respondents could not serve petitioner under Sec-
tion 1608(a)’s first two methods of service. Respondents
had no “special arrangement” with petitioner for service,
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see 28 U.S.C. 1608(a)(1), and petitioner is not a party to
the Convention on Service Abroad of Judicial and Ex-
trajudicial Documents, done Nov. 15, 1965, 20 U.S.T.
361, T.I.A.S. No. 6638; see Kumar v. Republic of Sudan,
880 F.3d 144, 153 n.4 (4th Cir. 2018), petition for cert.
pending, No. 17-1269 (filed Mar. 9, 2018); 28 U.S.C.
1608(a)(2). Respondents therefore attempted to serve
petitioner under Section 1608(a)(3). J.A. 171-172, 177.
They requested that the clerk of the court mail a copy
of the summons and complaint via registered mail, re-
turn receipt requested, to:

Republic of Sudan

Deng Alor Koul

Minister of Foreign Affairs
Embassy of the Republic of Sudan
2210 Massachusetts Avenue NW
Washington, DC 20008

J.A. 172 (citation omitted). The clerk did so on Novem-
ber 17, 2010, and the court received a signed receipt on
November 23, 2010. J.A. 73-74.

Petitioner did not respond within 60 days of the
signed receipt, as required by 28 U.S.C. 1608(c) and (d).
Following a hearing, the district court entered a default
judgment against petitioner. J.A. 81-83. The court de-
termined that service on petitioner was proper, J.A. 88,
and that it had jurisdiction under Section 1605A(a), J.A.
89-127. The court then concluded that respondents had
established petitioner’s liability under Sections 1605A
and 1606, and it awarded respondents $314.7 million in
damages. J.A. 81-83, 127-139. Respondents attempted
to serve the default judgment on petitioner by the same
delivery method—through the clerk’s mailing of the pa-
pers to the Embassy of the Republic of Sudan in Wash-
ington, D.C., in a package directed to the minister of
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foreign affairs. J.A. 173; see 28 U.S.C. 1608(e) (requir-
ing service of any default judgment in the manner pre-
scribed for service of the summons and complaint).

3. Respondents registered the default judgment in
the District Court for the Southern District of New
York. J.A. 173. Both that court and the District Court
for the District of Columbia determined that respond-
ents had effected service of the default judgment and
that respondents could seek attachment and execution
of the judgment. J.A. 173-174; see 28 U.S.C. 1610(c).

Respondents then filed three petitions in the
Southern District of New York seeking turnover of
assets of petitioner’s agencies and instrumentalities
held by respondent banks Mashreqbank PSC, BNP
Paribas, and Credit Agricole Corporate and Investment
Bank—assets that had been frozen pursuant to the
Sudanese Sanctions Regulations, 31 C.F.R. Pt. 538. J.A.
174; see Fed. R. Civ. P. 69(a). Respondents again at-
tempted to serve the relevant papers on Sudan by
mailing them to the Embassy of the Republic of Sudan
in Washington, D.C., in a package directed to the
Minister of Foreign Affairs. J.A.174. The district court
granted respondents’ petitions and issued three turn-
over orders against the banks in partial satisfaction of
the default judgment. J.A. 149-164.

Petitioner then entered an appearance in the South-
ern District of New York and timely appealed the issu-
ance of the turnover orders. J.A. 174.!

! 'While that appeal was pending, petitioner entered an appear-
ance in the litigation in the District Court for the District of Colum-
bia and moved to vacate the default judgment under Federal Rule
of Civil Procedure 60(b). That motion remains pending. Pet. 11;
J.A. 211 n.1; see 10-¢v-1689 D. Ct. Doc. 55 (June 14, 2015).
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4. The court of appeals affirmed. J.A. 168-189. It
concluded that respondents had properly effected ser-
vice under Section 1608(a)(3) in the original action. J.A.
175-184. The court held that service under Section
1608(a)(3), which requires that process be “addressed
and dispatched * * * to the head of the ministry of for-
eign affairs of the foreign state concerned,” 28 U.S.C.
1608(a)(3), could be accomplished by providing for de-
livery to the “minister of foreign affairs via an embassy
address.” J.A. 179. According to the court, Section
1608(a)(3) did not require that service be made on the
Minister of Foreign Affairs of Sudan at the Ministry of
Foreign Affairs in Khartoum, Sudan, because the stat-
ute does not expressly state that process must “be mailed
to a location in the foreign state,” and respondents’
method of service “could reasonably be expected to re-
sult in delivery to the intended person.” Ibid.; see J.A.
182 (stating that mailing process to the embassy “makes
** % gsense from a reliability perspective and as a mat-
ter of policy”).

The court of appeals recognized that the FSIA’s leg-
islative history “seemed to contemplate—and reject—
service on an embassy,” in order to “prevent any incon-
sistency with the Vienna Convention on Diplomatic Re-
lations,” which provides that “‘[t]he premises of the [dip-
lomatic] mission shall be inviolable.”” J.A. 181-182 (cita-
tion omitted; brackets in original). But the court distin-
guished “‘service on an embassy’” from “service on a
minister of foreign affairs via or care of an embassy,”
which the court concluded was permissible and did not
implicate “principles of mission inviolability and diplo-
matic immunity.” J.A. 181-183 (brackets and citation
omitted). Having concluded that respondents’ initial ser-
vice was proper, the court determined that respondents’
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service of the default judgment and all post-judgment
motions was proper as well. J.A. 183-184.

5. Following additional briefing and argument in
which the United States participated, see J.A. 192-206,
the court of appeals denied petitioner’s motion for panel
rehearing. J.A. 212. Although the court “acknow-
ledge[d]” that the issue “presents a close call,” J.A. 213,
it adhered to its prior conclusion that Section 1608(a)(3)
permitted respondents to serve petitioner by request-
ing that the clerk mail papers “to the minister of foreign
affairs via Sudan’s embassy in Washington, D.C.,” be-
cause the statute “does not specify that the mailing be
sent to the head of the ministry of foreign affairs in the
foreign country,” J.A. 214. The court reiterated its view
that respondents’ method of service “could reasonably
be expected to result in delivery to the intended per-
son.” Ibid. And it again stated that although Section
1608(a)(3) does not permit service “‘on’” an embassy,
“[t]he legislative history does not address * * * whether
Congress intended to permit the mailing of service to a
foreign minister via an embassy.” J.A. 218 (citation
omitted).

For similar reasons, the court rejected, “with some
reluctance,” the United States’ argument that the court’s
interpretation of Section 1608(a)(3) contravenes the Vi-
enna Convention on Diplomatic Relations (VCDR), done
Apr. 18,1961, 23 U.S.T. 3227, 500 U.N.T.S. 95. J.A. 225;
see J.A. 220-225. In the court’s view, “service on an em-
bassy or consular official would be improper” under the
VCDR, but service with papers “addressed to the Min-
ister of Foreign Affairs via the embassy,” conforms to
the Convention’s requirements. J.A. 222. In addition,
while the United States had noted that it “consistently
rejects attempted service via direct delivery to a U.S.
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embassy abroad” because it believes such service to be
inconsistent with international law, the court stated
that its rule would “not preclude the United States (or
any other country) from enforcing a policy of refusing
to accept service via its embassies.” Ibid. (citation omit-
ted). Finally, the court opined that “the Sudanese Em-
bassy’s acceptance of the service package surely consti-
tuted ‘consent’” for purposes of the VCDR. J.A. 223.

The court of appeals denied rehearing en banc. J.A.
231-232.

SUMMARY OF ARGUMENT

The court of appeals held that the Foreign Sovereign
Immunities Act (FSIA or Act), 28 U.S.C. 1330, 1441(d),
1602 et seq., permits service on a foreign state to be ef-
fected by sending service papers, directed to the head
of the ministry of foreign affairs, to the foreign state’s
embassy in the United States. J.A. 178-183, 213-225;
see 28 U.S.C. 1608(a)(3). That holding contravenes the
most natural reading of the statutory text, the United
States’ treaty obligations, and the FSIA’s legislative
history. It also threatens harm to the United States’
foreign relations and reciprocal treatment in courts
abroad. When properly construed, Section 1608(a)(3)
requires that the clerk of court send service documents
to the ministry of foreign affairs at the foreign state’s
seat of government.

A. 1. Section 1608(a) provides four exclusive, hierar-
chical methods for serving a foreign state in litigation in
the United States. The third method of service, at issue
here, provides for “sending a copy” of the relevant doe-
uments “by any form of mail requiring a signed receipt,
to be addressed and dispatched by the clerk of the court
to the head of the ministry of foreign affairs of the for-
eign state concerned.” 28 U.S.C. 1608(a)(3). The most
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natural understanding of that text is that it requires the
clerk both to mark the foreign minister’s name or title
on the package, and to send it to that individual at his
principal place of performing his official duties—the
foreign ministry at the foreign state’s seat of government.

By contrast, had Congress intended to permit ser-
vice to be made “via” or in “care of” the foreign state’s
embassy in the United States, as the court of appeals
held, it would have provided for service on the ambas-
sador, or through an agent. Indeed, a neighboring pro-
vision, Section 1608(b)(2), expressly provides for service
on an agent. Congress’s failure to include similar lan-
guage in Section 1608(a) confirms that it did not intend
for embassy personnel to function as de facto agents for
forwarding service of process to the head of the minis-
try of foreign affairs.

2. The court of appeals erred in construing Section
1608(a)(3) to be satisfied by mailing the service package
to an embassy. The court stated that such a mailing
complied with Section 1608(a)(3) because it “could rea-
sonably be expected to result in delivery to the intended
person” and the embassy was a “logical” location for
service. J.A. 214 & n.3. But the statutory text refutes
the court’s imposition of an actual-notice or reasonable-
likelihood standard. Unlike Section 1608(a)(3), Section
1608(b)(3) expressly permits service by certain methods
“if reasonably calculated to give actual notice.” 28 U.S.C.
1608(b)(3). Moreover, the court of appeals’ reasoning
incorrectly assumes—contrary to Section 1608(a)’s four
hierarchical methods of service—that service under Sec-
tion 1608(a)(3) should be available in most circumstances.

B. The best reading of the statutory text is rein-
forced by the United States’ treaty obligations and dip-
lomatic interests.
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1. Article 22(1) of the Vienna Convention on Diplo-
matic Relations (VCDR), done Apr. 18, 1961, 23 U.S.T.
3227, 3237, 500 U.N.T.S. 95, 106, to which the United
States is a party, provides that “[t]he premises of ” a for-
eign state’s “mission shall be inviolable,” and “[t]he
agents of the receiving State may not enter them, except
with the consent of the head of the mission.” The Execu-
tive Branch has long interpreted Article 22 and the
principle of mission inviolability it codifies to prohibit
service on an embassy by mail. That interpretation is
shared by other countries and leading commentators,
and it is supported by the Convention’s drafting history.

2. Failing to protect mission inviolability within the
United States would risk harm to the United States’
foreign relations. The United States has substantial
diplomatic interests in ensuring that foreign states need
not appear in domestic courts unless and until they are
properly served under the F'SIA, in a manner consistent
with the United States’ treaty obligations. The United
States also has a significant interest in receiving re-
ciprocal treatment in courts abroad. At present, the
United States routinely refuses to recognize the propriety
of service through mail or personal delivery by a private
party or foreign court to a United States embassy, even
if a mail clerk at the embassy has signed for the
package. The rule adopted by the court of appeals
threatens the United States’ continued ability to suc-
cessfully assert that it has not been properly served in
these instances.

3. The court of appeals agreed that the VCDR
prohibits service “on” an embassy, but it concluded that
service “via” the embassy does not contravene the Con-
vention. That distinction does not withstand secrutiny.
In either case, sending service documents to the
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embassy violates mission inviolability as recognized by
Article 22 of the VCDR. Nor was the court of appeals
correct that the embassy here “consented” to service
consistent with the VCDR, for the VCDR provides that
only the head of the mission can consent to an intrusion
upon inviolability. Nor was the onus on embassy
personnel to reject service.

C. Finally, the legislative history of the FSIA
confirms that service under Section 1608(a)(3) requires
sending the service package to the head of the foreign
ministry in the country concerned. Congress con-
sidered and rejected statutory language that would
have permitted service on ambassadors because of con-
cerns that such service would violate the VCDR. The
House Report accompanying the bill that became the
FSIA likewise criticized attempts at service by mailing
documents “to” an embassy and stated that such service
would not be permitted under the Act. And the Federal
Rule of Civil Procedure on which Section 1608(a)(3) was
patterned, as well as statements at congressional
hearings, confirm that Congress expected for service
under that provision to occur abroad.

ARGUMENT

SECTION 1608(a)(3) DOES NOT PERMIT SERVICE ON A
FOREIGN STATE BY MAILING PROCESS DIRECTED TO
THE FOREIGN MINISTER TO THE FOREIGN STATE’S
EMBASSY IN THE UNITED STATES

A. The Text Of Section 1608(a)(3) Is Best Read To Require
That Service Be Mailed To The Ministry Of Foreign
Affairs In The Country Concerned

1. a. Prior to 1976, there was “no statutory proce-

dure for service of process by which [a litigant could]
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obtain personal jurisdiction over foreign states.” Im-
munities of Foreign States: Hearing on H.R. 3,93 Be-
fore the Subcomm. on Claims and Governmental Rela-
tions of the House Comm. on the Judiciary, 93d Cong.,
1st Sess. 14 (1973) (Statement of Hon. Charles N. Brower,
Legal Advisor, Dep’t of State). That changed in 1976,
when Congress enacted the Foreign Sovereign Immun-
ities Act.

The FSIA is a “comprehensive statute containing a
‘set of legal standards governing claims of immunity in
every civil action against a foreign state or its political
subdivisions, agencies, or instrumentalities.”” Republic
of Austria v. Altmann, 541 U.S. 677, 691 (2004) (quoting
Verlinden B.V. v. Central Bank of Nigeria, 461 U.S.
480, 488 (1983)). Under the FSIA, “a foreign state is
presumptively immune from the jurisdiction of United
States courts.” Saudr Arabia v. Nelson, 507 U.S. 349,
355 (1993); see H.R. Rep. No. 1487, 94th Cong., 2d Sess.
17 (1976) (House Report). “[A] federal court lacks
subject-matter jurisdiction over a claim against a for-
eign state” unless “a specified exception applies.” Nel-
son, 507 U.S. at 355; see 28 U.S.C. 1330(a), 1604. And
personal jurisdiction over the foreign state exists only
where the requirements for subject matter jurisdiction
are met and “service has been made under section
1608.” 28 U.S.C. 1330(b); see Argentine Republic v.
Amerada Hess Shipping Corp., 488 U.S. 428, 435 n.3
(1989); Texas Trading & Milling Corp. v. Federal Re-
public of Nigeria, 647 F.2d 300, 308 (2d Cir. 1981) (the
FSIA “makes the statutory aspect of personal jurisdic-
tion simple: subject matter jurisdiction plus service of
process equals personal jurisdiction”), cert. denied,
454 U.S. 1148 (1982).
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b. Section 1608(a) provides four exclusive, hierar-
chical means for serving “a foreign state or political sub-
division of a foreign state” in civil litigation. 28 U.S.C.
1608(a). The provision at issue here, Section 1608(a)(3),
permits a litigant to serve a foreign state

by sending a copy of the summons and complaint and
a notice of suit, together with a translation of each
into the official language of the foreign state, by any
form of mail requiring a signed receipt, to be ad-
dressed and dispatched by the clerk of the court to
the head of the ministry of foreign affairs of the for-
eign state concerned.

28 U.S.C. 1608(a)(3).

The most natural understanding of the text of Sec-
tion 1608(a)(3) is that it requires that the service pack-
age be mailed to the ministry of foreign affairs at the
foreign state’s seat of government. The statute man-
dates that service be “addressed and dispatched * * *
to the head of the ministry of foreign affairs of the for-
eign state concerned.” 28 U.S.C. 1608(a)(3). The clerk
of court therefore must both “address” the service pa-
pers to the head of the ministry of foreign affairs and
“dispatch” the service package to that individual by
sending it to him. See Webster’s Third New Interna-
tional Dictionary 24, 653 (1966) (defining “address” as
“to write or otherwise mark directions for delivery on,”
and “dispatch” as “to send off or away *** with
promptness or speed often as a matter of official busi-
ness”); see also Kumar v. Republic of Sudan, 880 F.3d
144, 155 (4th Cir. 2018), petition for cert. pending,
No. 17-1269 (filed Mar. 9, 2018) (statutory language “re-
inforce[s] that the location [for delivery of service] must
be related to the intended recipient,” i.e., the minister
of foreign affairs). A state’s foreign minister does not
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work in the state’s embassies throughout the world and
“is rarely—if ever—present” in those locations. Ku-
mar, 880 F.3d at 155. Thus, one would not naturally say
that service papers mailed to the foreign state’s em-
bassy in the United States have been “addressed and
dispatched * * * to the head of the ministry of foreign
affairs of the foreign state concerned.” 28 U.S.C.
1608(a)(3). And no other statutory language suggests
that Congress expected foreign ministers to be served
at locations removed from their principal place of per-
formance of their official duties.

The best reading of the statutory text is therefore
that delivery must be made to the minister of foreign
affairs at his principal place of business—the ministry
of foreign affairs in the foreign state’s seat of govern-
ment. And indeed, that is precisely how courts have in-
terpreted the statute, albeit in cases that did not involve
respondents’ particular method of service. See Barot v.
Embassy of The Republic of Zambia, 785 F.3d 26, 30
(D.C. Cir. 2015) (Section 1608(a)(3) “requires” “sen[ding]”
the papers “to the ‘head of the ministry of foreign af-
fairs’ in Lusaka, Zambia, whether identified by name or
title, and not to any other official or agency.”); Transaero,
Inc. v. La Fuerza Aerea Boliviana, 30 F.3d 148, 154
(D.C. Cir. 1994) (Section 1608(a2)(3) “mandates service
of the Ministry of Foreign Affairs.”), cert. denied, 513 U.S.
1150 (1995); see also Gates v. Syrian Arab Republic,
646 F.3d 1, 4 (D.C. Cir.) (no dispute that litigants com-
plied with Section 1608(a)(3) by addressing service to
the Syrian Ministry of Foreign Affairs), cert. denied,
565 U.S. 945 (2011). Cf. Kumar, 880 F.3d at 155 (“Serv-
ing the foreign minister at a location removed from
where he or she actually works is at least in tension with
Congress’ objective, even if it is not strictly prohibited
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by the statutory language”). The State Department
also has long interpreted Section 1608(a)(3) to require
the clerk of court to send service documents “directly to
the ministry of foreign affairs of the defendant sover-
eign state.” Sovereign Immunity: Foreign Sovereign
Immunities Act: Service of Process upon a Foreign
State, 1979 Digest ch. 6, § 7, at 894 (quoting State De-
partment message to “all diplomatic and consular posts,
sent May 15, 1979”).

c. If Congress had intended to permit service on a
foreign state “via” its embassy in the United States, as
the court of appeals held, e.g., J.A. 216, it would have
provided that service be dispatched to the foreign
state’s ambassador, or to an agent, rather than “ad-
dressed and dispatched * * * to the head of the ministry
of foreign affairs.” 28 U.S.C. 1608(a)(3). As the court be-
low agreed, however, and as other courts have held, ser-
vice on an embassy or an ambassador is improper under
the statute. See J.A. 222; Autotech Techs. LP v. Inte-
gral Research & Dev. Corp., 499 ¥.3d 737, 748 (7th Cir.
2007) (“[S]ervice through an embassy is expressly banned
* %% py U.S. statutory law.”), cert. denied, 552 U.S. 1231
(2008); Alberti v. Empresa Nicaraguense De La Carne,
705 F.2d 250, 253 (7th Cir. 1983) (service on ambassador
is “simply inadequate” under Section 1608(a)(3)).

Nor does the statutory text suggest that Congress
intended for embassy personnel to function as “de facto
agent[s]” for forwarding “service of process” under
Section 1608(a)(3). Kumar, 880 F.3d at 159 n.11. The
neighboring provision of the FSIA, Section 1608(b)—
which governs service on an agency or instrumentality
of a foreign state—expressly provides for service by
delivery to an “officer, a managing or general agent, or
to any other agent authorized by appointment or by law
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to receive service of process in the United States.”
28 U.S.C. 1608(b)(2). Congress’s failure to include similar
language in Section 1608(a) underscores that Congress
did not envision that service would be sent to a foreign
state’s embassy for forwarding to the head of the
ministry of foreign affairs. See, e.g., Russello v. United
States, 464 U.S. 16, 23 (1983) (“Where Congress in-
cludes particular language in one section of a statute
but omits it in another section of the same Act, it is
generally presumed that Congress acts intentionally
and purposely in the disparate inclusion or exclusion.”)
(brackets and citation omitted); see also F'DA v. Brown
& Williamson Tobacco Corp., 529 U.S. 120, 133 (2000)
(“It is a ‘fundamental canon of statutory construction
that the words of a statute must be read in their context
and with a view to their place in the overall statutory
scheme.””) (quoting Davis v. Michigan Dep’t of the
Treasury, 489 U.S. 803, 809 (1989)).2

2. The court of appeals was thus wrong to suggest
that Section 1608(a)(3) “is silent as to a specific location

2 Section 1608(c), which governs the time when service shall be
deemed to have been made, further supports the conclusion that
Congress did not intend for service to be made “via” the foreign
state’s embassy in the United States. Section 1608(c)(2) deems ser-
vice to have been made under Section 1608(a)(3) on the date of receipt
of the signed and returned postal receipt. 28 U.S.C. 1608(c)(2). By
contrast, where Congress expected for service to be transmitted via
an intermediary—the Secretary of State under Section 1608(a)(4)—
it provided for service to be deemed complete when actually trans-
mitted to the minister of foreign affairs. 28 U.S.C. 1608(c)(1). Had
Congress intended to allow service under Section 1608(a)(3) to be
made “via” the foreign state’s embassy in the United States, it likely
would have similarly provided that service under that provision be
deemed complete when transmitted by the embassy to the foreign
minister.
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where the mailing is to be addressed.” J.A. 178; see J.A.
213. Instead, the text of Section 1608(a)(3) and surround-
ing provisions indicate that service must be sent to the
ministry of foreign affairs in the country concerned. In
any event, the court of appeals drew incorrect infer-
ences from what it interpreted to be statutory silence.

a. The court of appeals first contrasted Section
1608(a)(3) with Section 1608(a)(4), which requires the
clerk of court to mail papers “to the Secretary of State
m Washington, District of Columbia.” J.A. 215; see
J.A. 175-177. As the Fourth Circuit explained in reject-
ing respondents’ method of service in Kumar, however,
reliance on Section 1608(a)(4) to interpret Section
1608(a)(3) is unpersuasive. Section 1608(a)(3) directs
attention to locations in many countries—“to the head
of the ministry of foreign affairs of the foreign state con-
cerned.” Section 1608(a)(4), by contrast, “directs atten-
tion to one known location for one country—the United
States—and so can be easily identified.” Kumar, 880 F.3d
at 159.

b. The court of appeals also expressed the view that
“[a] mailing addressed to the minister of foreign affairs
via Sudan’s embassy in Washington, D.C.” complied with
Section 1608(a)(3) because it “could reasonably be ex-
pected to result in delivery to the intended person,” J.A.
214, and “makes * * * sense from a reliability perspective
and as a matter of policy,” J.A. 182. The court thus con-
strued Section 1608(a)(3) to effectively include an actual-
notice standard that it believed was satisfied because
“[aln embassy is a logical place to direct a communication
intended to reach a foreign country.” J.A. 214 n.3.

The court of appeals’ rationale is unpersuasive. Where
Congress envisioned a reasonable-efforts or actual-notice
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standard for service under the FSIA, it said so ex-
pressly. Section 1608(b), governing service on an agency
or instrumentality, contains a “catchall provision,” Ku-
mar, 880 F.3d at 154, that permits service by certain
methods “if reasonably calculated to give actual notice,”
28 U.S.C. 1608(b)(3). Section 1608(b) is therefore “con-
cerned with substance rather than form,” Transaero,
30 F.3d at 154, and the courts of appeals have “generally
h[e]ld” that it “may be satisfied by technically faulty
service that gives adequate notice to the foreign state.”
Id. at 153; see, e.g., First City, Texas-Houston, N.A. v.
Rafidain Bank, 281 F.3d 48, 54 (2d Cir.), cert. denied,
537 U.S. 813 (2002); Magness v. Russian Fedn, 247 F.3d
609, 616 (5th Cir.), cert. denied, 534 U.S. 892 (2001);
Straub v. A P Green, Inc., 38 F.3d 448, 453 (9th Cir.
1994); Sherer v. Construcciones Aeronauticas, 987 F.2d
1246, 1250 (6th Cir.), cert. denied, 510 U.S. 818 (1993);
Harris Corp. v. National Iranian Radio & Television,
691 F.2d 1344, 1352 (11th Cir. 1982); Velidor v. L/P/G
Benghazi, 663 F.2d 812, 821 (3d Cir. 1981), cert. dis-
missed, 455 U.S. 929 (1982). But Section 1608(a) con-
tains no similar “catchall,” Kumar, 880 F.3d at 154, and
courts generally have interpreted it to require “strict
compliance,” ibid.; Magness, 247 F.3d at 615; Transaero,
30 F.3d at 154. But see Peterson v. Islamic Republic of
Iran, 627 F.3d 1117, 1129 (9th Cir. 2010) (upholding de-
fective service based on substantial compliance with
Section 1608(a)(3) where plaintiffs’ counsel, rather than
the clerk of court, mailed a copy of the default judgment
to the minister of foreign affairs). Thus, while service
reasonably calculated to provide actual notice might
suffice under Section 1608(b), it is plainly insufficient
under Section 1608(a), unless it specifically complies
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with one of the enumerated methods of service. See,
e.g., Russello, 464 U.S. at 23.

The standard applied by the court of appeals also is
at odds with Section 1608(a)’s hierarchical structure.
The court stated that service by “mail addressed to an
embassy” would reliably be transmitted to a foreign
state’s foreign minister because it could be “forwarded
to the minister by diplomatic pouch.” J.A. 182. As an
initial matter, one sovereign cannot dictate the internal
procedures of the embassy of another sovereign. More-
over, the court of appeals’ reasoning incorrectly as-
sumes that service under Section 1608(a)(3) should be
available in most circumstances. In fact, the statute
“specifically contemplates that service via [S]ubsection
(a)(3) may not be possible in every foreign state.” Ku-
mar, 880 F.3d at 160. To that end, it provides that if
service under that subsection cannot be made within
30 days, a plaintiff may attempt service under Section
1608(a)(4), which provides for the State Department to
transmit service “through diplomatic channels to the
foreign state.” 28 U.S.C. 1608(a)(4). As the Fourth Cir-
cuit correctly observed, “[t]hat is the subsection that
Congress intended plaintiffs to use to take advantage of
the reliability and security of the diplomatic pouch.”
Kumar, 880 F.3d at 160.?

3 The court of appeals’ standard is also inconsistent with Congress’s
delineation in Section 1608(a) of four exclusive methods of service.
While the court stated that its opinion did “not suggest” that service
under Section 1608(2)(3) could be made “via other offices in the
United States * ** | such as, e.g., a consular office, the country’s
mission to the United Nations, or a tourism office,” J.A. 214 n.3, the
court provided no reason why its reasonable-efforts or actual-notice
standard would not be satisfied by mailing documents to those
locations (or others) for forwarding to the minister of foreign affairs.
Cf. Kumar, 880 F.3d at 155 (“[T]he view that subsection (a)(3) only
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B. The United States’ Treaty Obligations And Diplomatic
Interests Further Demonstrate That The FSIA Does Not
Permit Service On A Foreign State By Mailing Process
To The Foreign State’s Embassy In The United States

1. a. Interpreting Section 1608(a)(3) to require that
service materials be sent to the ministry of foreign
affairs in the country concerned, not the foreign state’s
embassy in the United States, also ensures compliance
with the Vienna Convention on Diplomatic Relations,
which the United States signed in 1961 and ratified in
1972. See 23 U.S.T. 3227. The VCDR “codified long-
standing principles of customary international law with
respect to diplomatic relations.” 767 Third Ave. Assocs.
v. Permanent Mission of The Republic of Zaire to the
United Nations, 988 F.2d 295, 300 (2d Cir.), cert.
denied, 510 U.S. 819 (1993). Article 22 of the VCDR sets
out certain obligations of the United States with respect
to foreign diplomats and diplomatic missions in this
country. Boos v. Barry, 485 U.S. 312, 322 (1988).
Article 22(1) provides that “[t]he premises of” a foreign
state’s “mission shall be inviolable,” and “[t]he agents
of the receiving State may not enter them, except with
the consent of the head of the mission.” VCDR art.
22(1), 23 U.S.T. 3237, 500 U.N.T.S. 106; see also id. art.
22(2), 23 U.S.T. 3237, 500 U.N.T.S. 108 (“The receiving
State is under a special duty to take all appropriate
steps to protect the premises of the mission against any
intrusion or damage and to prevent any disturbance of
the peace of the mission or impairment of its dignity.”).
Mission inviolability means, among other things, that

requires a particular recipient, and not a particular location, would
allow the clerk of court to send service to any geographic location
so long as the head of the ministry of foreign affairs of the defendant
foreign state is identified as the intended recipient.”).
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“the receiving State * * * is under a duty to abstain
from exercising any sovereign rights, in particular law
enforcement rights, in respect of inviolable premises.”
Eileen Denza, Diplomatic Law 110 (4th ed. 2016) (Denza);
see 767 Third Ave. Assocs., 988 F.2d at 300 (The VCDR
“recognize[s] no exceptions to mission inviolability.”).

Section 1608(a)(3) should be interpreted in a manner
that is consistent with the United States’ obligations un-
der the VCDR. See, e.g.,, Cook v. United States,
288 U.S. 102, 120 (1933) (“A treaty will not be deemed
to have been abrogated or modified by a later statute
unless such purpose on the part of Congress has been
clearly expressed.”); 1 Restatement (Third) of the For-
eign Relations Law of the United States § 114 (1987)
(“Where fairly possible, a United States statute is to be
construed so as not to conflict * * * with an interna-
tional agreement of the United States.”). Construing
Section 1608(a)(3) to require that process be mailed to
the ministry of foreign affairs in the foreign state protects
the inviolability of foreign embassies within the United
States.

b. The Executive Branch has long interpreted
Article 22 and the customary international law it
codifies to preclude serving a foreign state with process
by mail or personal delivery to the state’s embassy. In
1964, the State Department took the view that “[t]he
establishment by one country of a diplomatic mission in
the territory of another does not * ** empower that
mission to act as agent of the sending state for the
purpose of accepting service of process.” Hellenic
Lines, Ltd. v. Moore, 345 F.2d 978, 982 (D.C. Cir. 1965)
(Washington, J., concurring) (quoting Letter from
Leonard C. Meeker, Acting Legal Adviser, U.S. Dep’t
of State, to John W. Douglas, Assistant Att’y Gen., U.S.
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Dep’t of Justice (Aug. 10, 1964)). The United States has
consistently adhered to that position, including in the
court of appeals in this case. See Gov’'t C.A. Amicus Br.
5-6; Gov't C.A. Amicus Br. at 10-13, Kumar, supra
(No. 16-2267).

As the Fourth Circuit recognized, that “longstanding
policy and interpretation” of Article 22 is “authoritative,
reasoned, and entitled to great weight.” Kumar, 880 F.3d
at 158; see Abbott v. Abbott, 560 U.S. 1, 15 (2010) (“It is
well settled that the Executive Branch’s interpretation
of a treaty ‘is entitled to great weight.””) (citation omit-
ted); Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S.
176, 184-185 (1982); Kolovrat v. Oregon, 366 U.S. 187,
194 (1961); see generally U.S. Const. Art. 11, § 2, CL 2,
and § 3 (reserving to the Executive Branch the ability
to “make Treaties” and “receive Ambassadors and
other public Ministers”). The Executive Branch’s inter-
pretation is consistent with the prevailing understand-
ing of Article 22. As a leading treatise explains, it is
“generally accepted” that “service by post on mission
premises is prohibited.” Denza 124. Other treatises are
in accord. See James Crawford, Brownlie’s Principles
of Public International Law 403 (8th ed. 2012) (“It fol-
lows from Article 22 that writs cannot be served, even
by post, within the premises of a mission.”); Ludwik
Dembinski, The Modern Law of Diplomacy 193 (1988)
(Article 22 “protects the mission from receiving by mes-
senger or by mail any notification from the judicial or
other authorities of the receiving State.”). And other
countries also share this understanding. See, e.g., Pet.
Supp. Cert. Br. App. 2a (Note Verbale from the Repub-
lic of Austria to the State Department (Apr. 11, 2017));
Kingdom of Saudi Arabia Cert. Amicus Br. 12-14.
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Moreover, domestically, the Fourth and Seventh Cir-
cuits have recognized that attempting to serve a foreign
state or its instrumentality “through an embassy [in the
United States] is expressly banned * * * by [the VCDR].”
Autotech Techs. LP, 499 F.3d at 748; see Kumar, 880 F.3d
at 156 (“[T]he Vienna Convention’s inviolability provi-
sion prohibits * * * service delivered to the foreign na-
tion’s embassy in the United States.”).

The Convention’s drafting history also supports the
United States’ view. See Water Splash, Inc. v. Menon,
137 S. Ct. 1504, 1511 (2017) (considering treaty drafting
history); Medellin v. Texas, 552 U.S. 491, 507-508 (2008)
(same). “[T]he drafters of the Vienna Convention consid-
ered and rejected exceptions” to mission inviolability,
“opting instead for broad mission inviolability.” 767 Third
Avenue Assocs., 988 F.2d at 298. In a report accompany-
ing a preliminary draft of the VCDR, the United Nations
International Law Commission stated that “the receiving
State is obliged to prevent its agents from entering the
premises for any official act whatsoever.” Report of the
International Law Commission Covering the Work of Its
Ninth Session, 23 Apr.-28 June 1957, 12 U.N. GAOR
Supp. No. 9, at 6, U.N. Doc. A/3623 (1957), reprinted in
[1957] 2 Y.B. Int’l L. Comm’n 131, 137, U.N. Doc. A/CN.4/
SER.A/1957/Add.1. With respect to service of process
specifically, the report explained:

[N]o writ shall be served within the premises of the
mission, nor shall any summons to appear before a
court be served in the premises by a process server.
Even if process servers do not enter the premises
but carry out their duty at the door, such an act
would constitute an infringement of the respect due
to the mission.

Ibd.
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2. This Court has afforded “‘great weight’” to the
Executive Branch’s interpretation of treaties in part be-
cause “[t]he Executive is well informed concerning the
diplomatic consequences resulting from” judicial inter-
pretations of such agreements. Abbott, 560 U.S. at 15
(citation omitted); see also Verlinden, 461 U.S. at 493
(“Actions against foreign sovereigns in our courts raise
sensitive issues concerning the foreign relations of the
United States.”); Kumar, 880 F.3d at 157 (“[ T]he Court
properly considers the diplomatic interests of the
United States when construing the Vienna Convention
and the FSIA.”). Here, the United States has substan-
tial diplomatic interests in ensuring that foreign states
are served properly before they are required to appear
in U.S. courts, as well as in preserving the inviolability
of diplomatic missions under the VCDR. See Boos,
485 U.S. at 323 (recognizing the United States’ “vital
national interest in complying with international law.”).
By departing from the prevailing understanding of Ar-
ticle 22, the rule adopted by the court of appeals threat-
ens harm to the United States’ foreign relations.*

4 As discussed above, see pp. 1-2, supra, the United States also
has substantial interests in ensuring that U.S. victims of state-
sponsored terrorism receive appropriate recoveries. In light of
those interests, on remand, respondents should be permitted to
correct the deficient service by requesting that the clerk of court
send “a copy of the summons and complaint and a notice of suit * * *
to the head of the ministry of foreign affairs” of the Republic of
Sudan in Khartoum, Sudan. 28 U.S.C. 1608(a)(3). Cf. Kumar,
880 F.3d at 160 (remanding to the district court “with instructions
to allow Kumar to perfect service of process in a manner consistent
with this opinion”); Barot, 785 F.3d at 29-30 (noting that “there is
no statutory deadline for service under the Foreign Sovereign
Immunities Act” and instructing the district court to “afford” the
plaintiff “the opportunity to effect service pursuant to” Section
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The decision below also threatens the United States’
treatment as a litigant in courts abroad. “[T]he concept
of reciprocity * * * governs much of international law,”
Boos, 485 U.S. at 323; and “some foreign states base
their sovereign immunity decisions on reciprocity,”
Persingerv. Islamic Republic of Iran, 729 F.2d 835, 841
(D.C. Cir.), cert. denied, 469 U.S. 881 (1984). See
National City Bank v. Republic of China, 348 U.S. 356,
362 (1955) (noting that foreign sovereign immunity
“deriv[es]” in part from “reciprocal self-interest”). Itis
therefore appropriate to construe the FSIA in light of
the United States’ interest in reciprocal treatment in
foreign courts. Persinger, 729 F.2d at 841 (the United
States’ interest in reciprocity “throw[s] light on con-
gressional intent”); see also Boos, 485 U.S. at 323 (re-
specting the diplomatic immunity of foreign states
“ensures that similar protections will be accorded” to
the United States); McCulloch v. Sociedad Nacional de
Marineros de Honduras, 372 U.S. 10, 21 (1963)
(construing statute to avoid “invit[ing] retaliatory
action from other nations”).

The United States’ reciprocal interests strongly
support interpreting the FSIA not to permit service by
mail to a foreign state’s embassy in the United States.
The United States engages in extensive activities over-
seas in support of its worldwide diplomatic, security,
and law enforcement missions, and it is not infrequently
sued in foreign courts. See generally Civil Div., U.S.
Dep’t of Justice, Office of Foreign Litigation [(OFL)]
(Aug. 1, 2017), https:/www.justice.gov/civil/office-
foreign-litigation (“At any given time, foreign lawyers

1608(a)(3) by requesting that the clerk of court send papers “to the
‘head of the ministry of foreign affairs’ in Lusaka, Zambia”) (citation
omitted).
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under OFL’s direct supervision represent the United
States in approximately 1,000 lawsuits pending in the
courts of over 100 countries.”). The State Department
and OFL have informed this Office that the United
States routinely refuses to recognize the propriety of
service through mail or personal delivery by a private
party or foreign court to a United States embassy, even
if a mail clerk has signed for the package. Instead,
when a foreign litigant or court officer purports to serve
a complaint against the United States by delivery to an
embassy, the United States’ practice is that the
embassy sends a diplomatic note to the foreign ministry
in the forum state, explaining that the United States
does not consider itself to have been served consistent
with international law and thus will not appear in the
litigation or honor any judgment that may be entered
against it. See 2 U.S. Dep’t of State, Foreign Affairs
Manual § 284.3(¢) (2013). The United States has a
strong interest in ensuring that its courts afford foreign
states the same treatment that the United States con-
tends it is entitled to under the VCDR. See Kumar,
880 F.3d at 158.

3. The court of appeals acknowledged that in light of
the Executive Branch’s expertise, potential implica-
tions for the United States’ foreign relations, and reci-
procity concerns, the Executive Branch’s treaty inter-
pretation is to be afforded “great weight.” J.A. 225 (ci-
tation omitted). In reality, however, the court “sum-
marily rejected [the government’s] position.” Kumar,
880 F.3d at 159 n.11 (citation omitted); see J.A. 225.

a. The court of appeals again distinguished between
“service on an embassy or consular official,” which it
agreed “would be improper” under the VCDR, J.A. 222
and “mailing papers to a country’s foreign ministry via
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the embassy,” which it decided did not violate the Con-
vention, J.A. 216. In particular, the court stated, “where
the suit is not against the embassy or diplomatic agent,
but against the foreign state with service on the foreign
minister via the embassy address, we do not see how
principles of mission inviolability and diplomatic im-
munity are implicated.” J.A. 182.

As the Fourth Circuit explained, that is an “artificial,
non-textual” distinction. Kumar, 880 F.3d at 159 n.11;
see 1d. at 157 (distinction arises from “meaningless se-
mantic[s]”). Contrary to the court of appeals’ sugges-
tion, see J.A. 182-183, a suit against an embassy is a suit
against the foreign state. See 28 U.S.C. 1603(a); El-
Hadad v. United Arab Emirates, 216 F.3d 29, 31-32
(D.C. Cir. 2000) (treating suit against foreign embassy
as suit against the state); Gray v. Permanent Mission
of the People’s Republic of the Congo to the United Na-
tions, 443 F. Supp. 816, 820 (S.D.N.Y.) (holding that
permanent mission of foreign country to the United Na-
tions is a “foreign state” under the F'SIA), aff’d, 580 F.3d
1044 (2d Cir. 1978). Thus, regardless of whether service
is made “on” or “via” an embassy, mailing service to the
embassy treats it as the state’s “de facto agent for ser-
vice of process,” in violation of the VCDR’s principle of
mission inviolability. Kumar, 880 F.3d at 159 n.11. In-
deed, the court of appeals’ decisions in this case demon-
strate that it treated service on an embassy and service
“via” an embassy as functionally equivalent: It consid-
ered service to have been completed when a return re-
ceipt was purportedly received from petitioner’s em-
bassy, rather than when the package ultimately made
its way “to the head of the ministry of foreign affairs of
the country concerned,” 28 U.S.C. 1608(a)(3). See J.A.

Annex 360



28

88, 177 & n.5, 210-211, 216-217; but see J.A. 225-226 (de-
clining to consider Sudan’s argument that “the evidence
does not support a finding that the mailing was accepted
by Sudan or delivered to the Sudanese Minister of For-
eign Affairs” because it was made “too late”).

b. The court of appeals also suggested that service
“via” petitioner’s embassy was permissible under the
VCDR because the embassy “consent[ed]” to service by
“accept[ing]” the papers. J.A. 223. That is incorrect.
The VCDR provides that “agents of [a] receiving State
may not enter [a mission], except with the consent of the
head of the mission.” VCDR art. 22(1), 23 U.S.T. 3237,
500 U.N.T.S. 106 (emphasis added). “Simple acceptance
of the certified mailing from the clerk of court [by an
embassy employee] does not demonstrate a waiver [of
the VCDR’s protections].” Kumar, 880 F.3d at 157 n.9;
cf. VCDR art. 1(a), 23 U.S.T. 3230, 500 U.N.T.S. 96 (de-
fining “head of the mission”); id. art. 1(b)-(h), 23 U.S.T.
3230-3231, 500 U.N.T.S. 96, 98 (defining roles of other
employees at a diplomatic mission). And no record evi-
dence suggests that petitioner’s ambassador to the
United States—the head of the mission—was aware
of, much less consented to receive, respondents’ service
of process. See VCDR art. 22(1), 23 U.S.T. 3237,
500 U.N.T.S. 106.

c. For similar reasons, the court of appeals was incor-
rect to minimize the United States’ foreign-relations and
reciprocal-treatment concerns on the ground that “the
United States (or any other country)” could “enforc[e]
a policy of refusing to accept service via its embassies.”
J.A. 222-223. The VCDR recognizes that foreign states
have a legal right to the inviolability of their missions;
the burden is not on those states to affirmatively adopt
policies to protect that right. The VCDR addresses this
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issue by permitting only the “head of the mission” to
make exceptions to the default rule of mission invio-
lability. Art. 22(1), 23 U.S.T. 3237, 500 U.N.T.S. 106.
The FSIA should not be read to adopt a different
framework.

C. The FSIA’s Legislative History Confirms That Congress
Intended The Act To Bar Service By Mail To A Foreign
State’s Embassy In The United States

1. The FSIA’s legislative history underscores that
Section 1608(a)(3) cannot be satisfied by mailing service
papers to a foreign state’s embassy. In particular, the
legislative history demonstrates that Congress intended
for service under the FSIA not to violate Article 22 of
the VCDR, and for such service to be delivered abroad.

a. This Court has recognized that “one of the FSIA’s
basic objectives, as shown by its history,” was to “em-
bod[y] basic principles of international law long fol-
lowed both in the United States and elsewhere.” Boli-
varian Republic of Venezuela v. Helmerich & Payne
Int’l Drilling Co., 137 S. Ct. 1312, 1319 (2017); see also,
e.g., Permanent Mission of India to the United Nations
v. City of New York, 551 U.S. 193, 199 (2007) (one of the
“well-recognized * ** purposes of the FSIA” is the
“codification of international law at the time of the
FSIA’s enactment”). Consistent with that purpose, the
legislative history demonstrates that Congress rejected
proposed provisions that would have conflicted with the
VCDR. An early draft of the FSIA permitted service
on a foreign state by “registered or certified mail * * *
to the ambassador or chief of mission of the foreign
state” in the United States. S. 566, 93d Cong. 1st Sess.
sec. 1(1) [§ 1608] (1973). The State Department and De-
partment of Justice recommended removing that method
based on their view that it would violate Article 22 of the
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VCDR, and a subsequent version of the bill eliminated
that method of service. H.R. 11315, 94th Cong., 1st Sess.
sec. 4(a) [§ 1608] (1975); see House Report 6, 26; 122 Cong.
Rec. 17,465, 17,469 (1976); Service of Legal Process by
Mail on Foreign Governments in the U.S., 71 Dep’t St.
Bull., No. 1840, at 458 (Sept. 30, 1974); see also, e.g.,
Helmerich, 137 S. Ct. at 1320 (noting the State Depart-
ment’s role in drafting the FSTA); Samantar v. Yousuf,
560 U.S. 305, 323 n.19 (2010) (same). Congress’s deci-
sion to remove service by mail to a foreign state’s am-
bassador to the United States strongly supports the
conclusion that Congress did not intend for the FSIA to
permit service “via” or in “care of” an embassy, which
is functionally equivalent. See pp. 26-28, supra; INS v.
Cardoza-Fonseca, 480 U.S. 421, 442-443 (1987) (“Few
principles of statutory construction are more compel-
ling than the proposition that Congress does not intend
sub silentio to enact statutory language that it has earlier
discarded in favor of other language.”) (citation omitted).

The House Report accompanying the bill that be-
came the FSIA further supports the view that service
under Section 1608(a)(3) must be sent to the ministry of
foreign affairs in the country concerned. The House
Report explains that some litigants had attempted to
serve foreign states by “mailing * ** a copy of the
summons and complaint to a diplomatic mission of the
foreign state.” House Report 26. The Report describes
that practice as being of “questionable validity” and states
that “Section 1608 precludes this method so as to avoid
questions of inconsistency with section 1 of article 22 of
the [VCDR].” Ibid. Thus, “[s]ervice on an embassy by
mail would be precluded under th[e] bill.” Ibid.

b. The House Report also confirms that Congress
intended for service under Section 1608(a)(3) to occur
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abroad. The House Report states that the “procedure”
set forth in Section 1608(a)(3) “is based on rule 43i)(1)(D),
F.R. Civ. P.” House Report 24. At the time of the
FSIA’s enactment, Rule 4(i) was entitled “Alternative
Provisions for Service in a Foreign Country,” and Sub-
section (1)(D) provided for service upon a party in a for-
eign country “by any form of mail, requiring a signed
receipt, to be addressed and dispatched by the clerk of
the court to the party to be served.” Fed. R. Civ. P. 4(i)
(1976) (emphasis added; capitalization altered). State-
ments at congressional hearings on the FSIA likewise
reflect the understanding that service on a foreign state
under Section 1608(a)(3) would occur abroad. Witnesses
described Section 1608(a)(3) as providing for service by
“mail to the foreign minister at the foreign state’s seat
of government,” and as not being complete “unless a
signed receipt is received from abroad” within a speci-
fied period. Jurisdiction of U.S. Courts in Suits Against
Foreign States: Hearings on H.R. 11315 Before the
Subcomm. on Administrative Law and Governmental
Relations of the House Comm. on the Judiciary,
94th Cong., 2d Sess. 75, 96 (1976) (emphases added)
(testimony of Michael Marks Cohen, Chairman of the
Committee on Maritime Legislation of the Maritime
Law Association of the United States, and statement of
the Committee on International Law of the Association
of the Bar of the City of New York).

2. The court of appeals disregarded the legislative
history because the House Report “fail[ed] to” recog-
nize what the court viewed as a distinction “between
‘[s]ervice on an embassy by mail,” and service on a min-
ister [of ] foreign affairs via or care of an embassy.” J.A.
218 (citation and emphases omitted). But as discussed
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above, see pp. 26-28, supra, that distinction is merely
“semantic[].” Kumar, 80 F.3d at 157.

In any event, the court of appeals misread the
legislative history. The House Report explicitly disap-
proved of “attempting to commence litigation against a
foreign state” by “mailing * * * a copy of the summons
and complaint to a diplomatic mission of the foreign
state.” House Report 26 (emphasis added); see ibid.
(“Section 1608 precludes th[at] method.”). And it makes
clear that Congress instead intended for service on a
foreign state to occur abroad. See pp. 30-31, supra.
Congress thus sought to prevent parties from effecting
service by mailing process papers to a foreign state’s
embassy within the United States, regardless of whether
the papers are directed to the ambassador—which the
court of appeals agreed would violate the FSIA and the
VCDR, see J.A. 222—or to the foreign minister, as
occurred here.
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CONCLUSION

The judgment of the court of appeals should be
reversed and the case should be remanded for further

proceedings.

Respectfully submitted.
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Legal Adviser
Department of State
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APPENDIX

1. 28 U.S.C. 1602 provides:
Findings and declaration of purpose

The Congress finds that the determination by United
States courts of the claims of foreign states to immunity
from the jurisdiction of such courts would serve the in-
terests of justice and would protect the rights of both
foreign states and litigants in United States courts. Un-
der international law, states are not immune from the
jurisdiction of foreign courts insofar as their commercial
activities are concerned, and their commercial property
may be levied upon for the satisfaction of judgments
rendered against them in connection with their commer-
cial activities. Claims of foreign states to immunity should
henceforth be decided by courts of the United States
and of the States in conformity with the principles set
forth in this chapter.

2. 28 U.S.C. 1603 provides:
Definitions
For purposes of this chapter—

(a) A “foreign state”, except as used in section
1608 of this title, includes a political subdivision of a
foreign state or an agency or instrumentality of a for-
eign state as defined in subsection (b).

(b) An “agency or instrumentality of a foreign
state” means any entity—

(1) which is a separate legal person, corporate
or otherwise, and

(1a)
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(2) which is an organ of a foreign state or po-
litical subdivision thereof, or a majority of whose
shares or other ownership interest is owned by a
foreign state or political subdivision thereof, and

(3) which is neither a citizen of a State of the
United States as defined in section 1332 (c) and (e)
of this title, nor created under the laws of any
third country.

(¢) The “United States” includes all territory
and waters, continental or insular, subject to the ju-
risdiction of the United States.

(d) A “commercial activity” means either a regu-
lar course of commercial conduct or a particular com-
mercial transaction or act. The commercial character
of an activity shall be determined by reference to the
nature of the course of conduct or particular transac-
tion or act, rather than by reference to its purpose.

(e) A “commercial activity carried on in the
United States by a foreign state” means commercial
activity carried on by such state and having substan-
tial contact with the United States.

3. 28 U.S.C. 1604 provides:
Immunity of a foreign state from jurisdiction

Subject to existing international agreements to which
the United States is a party at the time of enactment of
this Act a foreign state shall be immune from the juris-
diction of the courts of the United States and of the
States except as provided in sections 1605 to 1607 of this
chapter.
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4. 28 U.S.C. 1608 provides:

Service; time to answer; default

(a) Service in the courts of the United States and of
the States shall be made upon a foreign state or political
subdivision of a foreign state:

(1) by delivery of a copy of the summons and
complaint in accordance with any special arrange-
ment for service between the plaintiff and the foreign
state or political subdivision; or

(2) if no special arrangement exists, by delivery
of a copy of the summons and complaint in accord-
ance with an applicable international convention on
service of judicial documents; or

(3) if service cannot be made under paragraphs
(1) or (2), by sending a copy of the summons and com-
plaint and a notice of suit, together with a translation
of each into the official language of the foreign state,
by any form of mail requiring a signed receipt, to be
addressed and dispatched by the clerk of the court to
the head of the ministry of foreign affairs of the for-
eign state concerned, or

(4) if service cannot be made within 30 days un-
der paragraph (3), by sending two copies of the sum-
mons and complaint and a notice of suit, together
with a translation of each into the official language of
the foreign state, by any form of mail requiring a
signed receipt, to be addressed and dispatched by the
clerk of the court to the Secretary of State in Wash-
ington, District of Columbia, to the attention of the
Director of Special Consular Services—and the Sec-
retary shall transmit one copy of the papers through
diplomatic channels to the foreign state and shall
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send to the clerk of the court a certified copy of the
diplomatic note indicating when the papers were
transmitted.

As used in this subsection, a “notice of suit” shall mean
a notice addressed to a foreign state and in a form pre-
scribed by the Secretary of State by regulation.

(b) Service in the courts of the United States and of
the States shall be made upon an ageney or instrumen-
tality of a foreign state:

(1) by delivery of a copy of the summons and
complaint in accordance with any special arrange-
ment for service between the plaintiff and the agency
or instrumentality; or

(2) if no special arrangement exists, by delivery
of a copy of the summons and complaint either to an
officer, a managing or general agent, or to any other
agent authorized by appointment or by law to receive
service of process in the United States; or in accord-
ance with an applicable international convention on
service of judicial documents; or

(38) if service cannot be made under paragraphs
(1) or (2), and if reasonably calculated to give actual
notice, by delivery of a copy of the summons and com-
plaint, together with a translation of each into the of-
ficial language of the foreign state—

(A) as directed by an authority of the foreign
state or political subdivision in response to a letter
rogatory or request or

(B) by any form of mail requiring a signed re-
ceipt, to be addressed and dispatched by the clerk
of the court to the agency or instrumentality to be
served, or
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(C) asdirected by order of the court consistent
with the law of the place where service is to be
made.

(¢) Service shall be deemed to have been made—

(1) in the case of service under subsection (a)(4),
as of the date of transmittal indicated in the certified
copy of the diplomatic note; and

(2) in any other case under this section, as of the
date of receipt indicated in the certification, signed
and returned postal receipt, or other proof of service
applicable to the method of service employed.

(d) In any action brought in a court of the United
States or of a State, a foreign state, a political subdivi-
sion thereof, or an agency or instrumentality of a foreign
state shall serve an answer or other responsive pleading
to the complaint within sixty days after service has been
made under this section.

(e) No judgment by default shall be entered by a
court of the United States or of a State against a foreign
state, a political subdivision thereof, or an agency or in-
strumentality of a foreign state, unless the claimant es-
tablishes his claim or right to relief by evidence satisfac-
tory to the court. A copy of any such default judgment
shall be sent to the foreign state or political subdivision
in the manner prescribed for service in this section.
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5. Fed. R. Civ. P. 4 provides in pertinent part:

Summons

I

(j) Serving a Foreign, State, or Local Government.

(1) Foreign State. A foreign state or its political
subdivision, agency, or instrumentality must be served
in accordance with 28 U.S.C. § 1608.

(2) State or Local Government. A state, a munic-
ipal corporation, or any other state-created govern-
mental organization that is subject to suit must be
served by:

(A) delivering a copy of the summons and of
the complaint to its chief executive officer; or

(B) serving a copy of each in the manner pre-
scribed by that state’s law for serving a summons
or like process on such a defendant.

ok %k skook

(m) Time Limit for Service. If a defendant is not
served within 90 days after the complaint is filed, the
court—on motion or on its own after notice to the plaintiff
—must dismiss the action without prejudice against that
defendant or order that service be made within a speci-
fied time. But if the plaintiff shows good cause for the
failure, the court must extend the time for service for an
appropriate period. This subdivision (m) does not apply
to service in a foreign country under Rule 4(f), 4(h)(2),
or 4(j)(1), or to service of a notice under Rule 71.1(d)(3)(A).

ok koo
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IN THE SUPREME COURT OF THE UNITED STATES

No. 16-1094
REPUBLIC OF SUDAN, PETITIONER
V.

RICK HARRISON ET AL.

ON WRIT OF CERTIORART
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

MOTION OF THE UNITED STATES FOR LEAVE TO
PARTICIPATE IN ORAL ARGUMENT AS AMICUS CURIAE
AND FOR DIVIDED ARGUMENT

Pursuant to Rules 28.4 and 28.7 of the Rules of this Court,
the Solicitor General, on behalf of the United States, respectfully
moves that the United States be granted leave to participate in
the oral argument in this case as amicus curiae supporting
petitioner and that the United States be allowed ten minutes of
argument time. Petitioner has consented to the allocation of ten
minutes of its argument time to the United States.

This case concerns the proper interpretation of Subsection
(a) (3) of 28 U.S.C. 1608, which is part of the Foreign Sovereign

Immunities Act of 1976 (FSIA), 28 U.S.C. 1330, 1441(d), 1602 et
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seq. Section 1608 provides four hierarchical and exclusive means
for a litigant in the courts of the United States to serve a
foreign state. 28 U.S.C. 1608 (a) (1)-(4). Subsection (a) (3)
provides for “a copy of the summons and complaint and a notice of
suit * * * to be addressed and dispatched by the clerk of the
court to the head of the ministry of foreign affairs of the foreign
state concerned.” 28 U.S.C. 1608 (a) (3). The qgquestion presented
in this case 1s whether service under Section 1608 (a) (3) may be
accomplished by requesting that the clerk of court mail the service
package to the embassy of the foreign state in the United States,
if the papers are directed to the minister of foreign affairs, or
whether Section 1608 (a) (3) requires that process be mailed to the
ministry of foreign affairs in the country concerned.

The United States has filed a brief as amicus curiae
supporting petitioner, arguing that Section 1608 (a) (3) requires
that process be mailed to the ministry of foreign affairs in the
country concerned. In particular, the United States argues that
permitting service to be mailed to the foreign state’s embassy in
the United States, if the papers are directed to the minister of
foreign affairs, would violate the best reading of the statute’s
text and would be inconsistent with the United States’ obligations
under the Vienna Convention on Diplomatic Relations, done Apr. 18,
1961, 23 U.S.T. 3227, 500 U.N.T.S. 95, the United States’

diplomatic interests, and the legislative history of the FSIA.
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The United States has a substantial interest in the resolution
of this case. Litigation against foreign states in U.S. courts
can have significant foreign affairs implications for the United
States, and can affect the reciprocal treatment of the United
States in the courts of other nations. At the Court’s invitation,
the United States filed a brief as amicus curiae at the petition
stage of this case.

The United States has participated in oral argument as amicus
curiae in prior cases involving interpretation of the FSIA. E.g.,

Rubin v. Islamic Republic of Iran, 138 S. Ct. 8l6 (2018);

Bolivarian Republic of Venezuela v. Helmerich & Payne 1Int’l

Drilling Co., 137 S. Ct. 1312 (2017); OBB Personenverkehr AG v.

Sachs, 136 S. Ct. 390 (2015); Republic of Argentina v. NML Capital,

Ltd., 134 S. Ct. 2250 (2014); Samantar v. Yousuf, 560 U.S. 305

(2010) . The United States’ participation in oral argument is
therefore likely to be of material assistance to the Court.
Respectfully submitted.
NOEL J. FRANCISCO

Solicitor General
Counsel of Record

SEPTEMBER 2018
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IN THE SUPREME COURT OF THE UNITED STATES

No. 16-1094
REPUBLIC OF SUDAN, PETITIONER
V.

RICK HARRISON ET AL.

ON WRIT OF CERTIORART
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

MOTION OF THE UNITED STATES FOR LEAVE TO
PARTICIPATE IN ORAL ARGUMENT AS AMICUS CURIAE
AND FOR DIVIDED ARGUMENT

Pursuant to Rules 28.4 and 28.7 of the Rules of this Court,
the Solicitor General, on behalf of the United States, respectfully
moves that the United States be granted leave to participate in
the oral argument in this case as amicus curiae supporting
petitioner and that the United States be allowed ten minutes of
argument time. Petitioner has consented to the allocation of ten
minutes of its argument time to the United States.

This case concerns the proper interpretation of Subsection
(a) (3) of 28 U.S.C. 1608, which is part of the Foreign Sovereign

Immunities Act of 1976 (FSIA), 28 U.S.C. 1330, 1441(d), 1602 et
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seq. Section 1608 provides four hierarchical and exclusive means
for a litigant in the courts of the United States to serve a
foreign state. 28 U.S.C. 1608 (a) (1)-(4). Subsection (a) (3)
provides for “a copy of the summons and complaint and a notice of
suit * * * to be addressed and dispatched by the clerk of the
court to the head of the ministry of foreign affairs of the foreign
state concerned.” 28 U.S.C. 1608 (a) (3). The qgquestion presented
in this case 1s whether service under Section 1608 (a) (3) may be
accomplished by requesting that the clerk of court mail the service
package to the embassy of the foreign state in the United States,
if the papers are directed to the minister of foreign affairs, or
whether Section 1608 (a) (3) requires that process be mailed to the
ministry of foreign affairs in the country concerned.

The United States has filed a brief as amicus curiae
supporting petitioner, arguing that Section 1608 (a) (3) requires
that process be mailed to the ministry of foreign affairs in the
country concerned. In particular, the United States argues that
permitting service to be mailed to the foreign state’s embassy in
the United States, if the papers are directed to the minister of
foreign affairs, would violate the best reading of the statute’s
text and would be inconsistent with the United States’ obligations
under the Vienna Convention on Diplomatic Relations, done Apr. 18,
1961, 23 U.S.T. 3227, 500 U.N.T.S. 95, the United States’

diplomatic interests, and the legislative history of the FSIA.

Annex 361



3

The United States has a substantial interest in the resolution
of this case. Litigation against foreign states in U.S. courts
can have significant foreign affairs implications for the United
States, and can affect the reciprocal treatment of the United
States in the courts of other nations. At the Court’s invitation,
the United States filed a brief as amicus curiae at the petition
stage of this case.

The United States has participated in oral argument as amicus
curiae in prior cases involving interpretation of the FSIA. E.g.,

Rubin v. Islamic Republic of Iran, 138 S. Ct. 8l6 (2018);

Bolivarian Republic of Venezuela v. Helmerich & Payne 1Int’l

Drilling Co., 137 S. Ct. 1312 (2017); OBB Personenverkehr AG v.

Sachs, 136 S. Ct. 390 (2015); Republic of Argentina v. NML Capital,

Ltd., 134 S. Ct. 2250 (2014); Samantar v. Yousuf, 560 U.S. 305

(2010) . The United States’ participation in oral argument is
therefore likely to be of material assistance to the Court.
Respectfully submitted.
NOEL J. FRANCISCO

Solicitor General
Counsel of Record

SEPTEMBER 2018
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Case 1:03-cv-09848-GBD-SN Document 214 Filed 09/07/06 Page 1 of 148

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE TERRORIST ATTACKS ON
SEPTEMBER 11, 2001

FIONA HAVLISH, in her own right
and as Executrix of the ESTATE OF
DONALD G. HAVLISH, JR., Deceased,

RUSSA STEINER in her own right
and as Executrix of the ESTATE OF
WILLIAM R. STEINER, Deceased,

CLARA CHIRCHIRILLO, in her
own right and as Executrix of the

ESTATE OF PETER CHIRCHIRILLO, :

Deceased,

TARA BANE in her own right
and as Executrix of the ESTATE OF
MICHAEL A. BANE, Deceased,

GRACE M. PARKINSON-GODSHALK :

in her own right and as Administratrix of
of the ESTATE OF WILLIAM R.
GODSHALK, Deceased

ELLEN L. SARACINI, in her

own right and as Executrix of the ESTATE :

OF VICTOR J. SARACINI, Deceased

THERESANN LOSTRANGIO, in her

own right and as Executrix of the ESTATE :

OF JOSEPH LOSTRANGIO, Deceased

JUDITH REISS, in her own right
and as Administratrix of the ESTATE
OF JOSHUA SCOTT REISS, Deceased

WILLIAM COALE, in his own right
and as Administrator of the ESTATE OF
JEFFREY ALAN COALE, Deceased

PATRICIA J. PERRY in her own right

Civil Action No.
03 MDL 1570 (RCC)

CIVIL ACTION NO. 03-CV-9848 - RCC

Case Transferred from the United States
District Court for the District of Columbia
Case Number 1:02CV00305
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Case 1:03-cv-09848-GBD-SN Document 214 Filed 09/07/06

and as Administratrix of the ESTATE OF
JOHN WILLIAM PERRY, Deceased

RALPH MAERZ, Jr., as the parent
and on behalf of the family of
NOELL MAERZ, Deceased

LINDA and MARTIN PANIK, as the
parents and on behalf of the family of

LT. JONAS MARTIN PANIK, Deceased :

MARTINA LYNE-ANNA PANIK, as the :

sister of LT. JONAS MARTIN PANIK,
Deceased

STEPHEN L. CARTLEDGE, as husband :

of SANDRA WRIGHT CARTLEDGE,
Deceased

LOISANNE DIEHL, in her own right
and as Executrix of the ESTATE
OF MICHAEL DIEHL, Deceased

TINA GRAZIOSO, in her own right
and as Executrix of the ESTATE
OF JOHN GRAZIOSO, Deceased

JOANNE LOVETT, in her own right
and as Executrix of the ESTATE
OF BRIAN NUNEZ, Deceased

GRACE KNESKI, in her own right
and as Administratrix of the ESTATE
OF STEVEN CAFIERO, Deceased

JANET CALIA, in her own right
and as Executrix of the ESTATE
OF DOMINICK E. CALIA, Deceased

CHRISTINE PAPASSO, in her own right :

and as Executrix of the ESTATE
OF SALVATORE T. PAPASSO,
Deceased

PATRICIA MILANQO, in her own right

Page 2 of 148
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and as Executrix of the ESTATE
OF PETER T. MILANO, Deceased

DIANE ROMERQO, in her own right
and as Administratrix of the ESTATE
OF ELVIN ROMERO, Deceased

JOANNE M. RENZI, as the sibling
of VICTOR J. SARACINI, Deceased

ANNE C. SARACINI, as the parent
of VICTOR J. SARACINI, Deceased

CHRISTINA BANE-HAYES, as the
Sibling of MICHAEL A. BANE, Deceased :

DONALD BANE, as the parent
of MICHAEL A. BANE, Deceased

DONALD G. HAVLISH, SR., as the
parent of DONALD G. HAVLISH, JR.,
Deceased

WILLIAM HAVLISH and SUSAN
CONKLIN as the siblings

of DONALD G. HAVLISH, JR.,
Deceased

EXPEDITO C. SANTILLAN, in his
Own right and as Administrator of the
ESTATE OF MARIA THERESA
SANTILLAN, Deceased

ESTHER SANTILLAN, as the parent of
MARIA THERESA SANTILLAN,
Deceased

LIVIA CHIRCHIRILLO and :
CATHERINE DEBLIECK, as the siblings :
of PETER CHIRCHIRILLO, Deceased
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MICHELLE WRIGHT, as the daughter
of SANDRA WRIGHT, Deceased

ED and GLORIA RUSSIN, as the parents :
of STEVEN RUSSIN, Deceased :

BARRY RUSSIN, as the brother of
STEVEN RUSSIN, Deceased

LOREN ROSENTHAL, in her own right
And as Executrix of the ESTATE OF
RICHARD ROSENTHAL, Deceased

SANDRA STRAUB, in her own right
And as Executrix of the ESTATE OF
EDWARD W. STRAUB, Deceased

MARGARET MAURQO, in her own right
As sister of DOROTHY MAURO,
Deceased and as Administratrix of the
ESTATE OF DOROTHY MAURO,
Deceased

ALEX ROWE, as the father of
NICHOLAS ROWE, Deceased

VINCENT A. OGNIBENE, in his own
Right as father of PHILIP PAUL
OGNIBENE, Deceased, and as the Co-
Executor of the ESTATE OF PHILIP
PAUL OGNIBENE, Deceased

LEONARD and LEONA ZEPLIN,
As the parents of MARC SCOTT ZEPLIN,:
Deceased :

JOSLIN ZEPLIN, as sister of MARC
SCOTT ZEPLIN, Deceased

IVY MORENQO, in her own right as mother :
Of YVETTE NICOLE MORENO,
Deceased, and as Administratrix of the
ESTATE OF YVETTE NICOLE
MORENO, Deceased

MORRIS DOREF, in his own right as
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Father of STEPHEN SCOTT DOREF,
Deceased, and as Executrix of the ESTATE :
OF STEPHEN SCOTT DOREF, Deceased :

MICHELLE DORF, ANN MARIE DORF:
ROBERT DORF, JOSEPH DOREF, and
LINDA SAMMUT as siblings of
STEPHEN SCOTT DOREF, Deceased

PAUL SCHERTZER, in his own right as
Father of SCOTT SCHERTZER, Deceased:
And as Executor of the ESTATE OF
SCOTT SCHERTZER, Deceased

KRYSTYNA BORYCZEWSKI, in her
Own right as mother of MARTIN
BORYCZEWSKI, Deceased, and as the
Executrix of the ESTATE OF MARTIN
BORYCZEWSKI, Deceased

MICHAEL BORYCZEWSKI as father of :
MARTIN BORYCZEWSKI, Deceased

JULIA BORYCZEWSKI and MICHELE :
BORYCZEWSKI as sisters of MARTIN
BORYCZEWSKI, Deceased

MARIE ANN PAPROCKI, in her own
Right as sister of DENIS LAVELLE,
Deceased, and as the Executrix of the :
ESTATE OF DENIS LAVELLE Deceased:

CHRISLAN FULLER MANUEL, as
Executrix of the ESTATE OF META
L. WALKER, Deceased

RONI LEVINE, in her own right, and as
Executrix of the ESTATE OF ROBERT
LEVINE, Deceased

MARIA REGINA MERWIN, in her own
Right, and as Executrix of the ESTATE
OF RONALD GAMBOA, Deceased

GERALD W. BINGHAM, as father of
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GERALD KENDALL BINGHAM a/k/a
MARK K. BINGHAM, Deceased

GEORGE N. AND ANGELA
STERGIOPOULQOS, in their own right as
Parents, and as Co-Executors of the
ESTATE OF ANDREW
STERGIOPOULOS, Deceased

MAUREEN R. HALVORSON, in her own:
Right, and as Executrix of the ESTATE OF :
JAMES D. HALVORSON, Deceased

MAUREEN R. HALVORSON :
As sister of WILLIAM WILSON deceased :

DOYLE RAYMOND WARD, in his own
Right, and as Administrator of the ESTATE :
OF TIMOTHY RAYMOND WARD,
Deceased

RAMON MELENDEZ, in his own right,
And as Administrator of the ESTATE OF
MARY MELENDEZ, Deceased

FRANCES M. COFFEY, in her own right, :
And as Executrix of the ESTATE OF
DANIEL M. COFFEY, Deceased

DANIEL D. COFFEY, M.D. and
KEVIN M. COFFEY, as sons of
DANIEL M. COFFEY, Deceased

FRANCES M. COFFEY, in her own right, :
And as Administratrix of the ESTATE OF :
JASON M. COFFEY, Deceased

DANIEL D. COFFEY, M.D. and
KEVIN M. COFFEY, as brothers of
JASON M. COFFEY, Deceased

JOYCE ANN RODAK, in her own right,
And as parent and natural guardian of minor
children CHELSEA NICOLE RODAK and:
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DEVON MARIE RODAK, and as the
Executrix of the ESTATE OF JOHN M.
RODAK, Deceased

JOANNE RODAK GORLI, as sister of
JOHN M. RODAK, Deceased

JOHN and REGINA RODAK, as parents :
Of JOHN M. RODAK, Deceased

RICHARD A. CAPRONI, in his own right :
And as Administrator of the ESTATE OF
RICHARD A. CAPRONI, Deceased

DOLORES CAPRONI, as mother of
RICHARD A. CAPRONI, Deceased

CHRISTOPHER CAPRONI, MICHAEL :
CAPRONI and LISA CAPRONI, as
Siblings of RICHARD A. CAPRONI,
Deceased

JOAN E. TINO, in her own right and as
Executrix of the ESTATE OF JENNIFER :
M. TINO, Deceased :

PAMELA SCHIELE, as sister of
JENNIFER M. TINO, Deceased

CHRISTINE BARTON, in her own right
And as Administratrix of the ESTATE OF :
JEANMARIE WALLENDORF, Deceased:

HELEN ROSENTHAL, as sister of
JOSH ROSENTHAL, Deceased

ALICE CARPENETO, in her own right as :
Mother of JOYCE ANN CARPENETO,
Deceased

RONALD S. SLOAN, in his own right and :
As Executor of the ESTATE OF PAUL K. :
SLOAN, Deceased :
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FU MEI CHIEN HUANG, as mother of
HWEIDAR JIAN, Deceased

HUI CHIEN CHEN, HUICHUN JIAN
HUI-CHIAN JIAN, HUI-ZON JIAN, as
Siblings of HWEIDAR JIAN, Deceased

HAOMIN JIAN, as son of HWEIDAR
JIAN, Deceased

MICHAEL LOGUIDICE, as brother of
CATHERINE LISA LOGUIDICE,
Deceased

RODNEY RATCHFORD, in his own right :
And as parent and natural guardian of
RODENY M. RATCHFORD, a minor
MARSHEE R. RATHCFORD, a minor
MIRANDA C. RATCHFORD, a minor
And as Executor of the ESTATE OF
MARSHA DIANAH RATCHFORD,
Deceased

JIN LIU, in her own right

And as parent and natural guardian of
ALAN GU, a minor

And as Executor of the ESTATE OF
LIMING GU

KATHERINE SOULAS, in her own :
Right, and as Executrix of the ESTATE OF :
TIMOTHY P. SOULAS :

RAYMOND ANTHONY SMITH, in his
Own right, and as Administrator of the
ESTATE OF GEORGE ERIC SMITH

KEITH A. BRADKOWSKI,
as Administrator of the
ESTATE OF JEFFREY D. COLLMAN
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DWAYNE COLLMAN, as father of
JEFFREY D. COLLMAN, Deceased

and

BRIAN COLLMAN,

CHARLES COLLMAN, and
BRENDA SORENSON, siblings of
JEFFREY D. COLLMAN, Deceased

Plaintiffs

V.

SHEIKH USAMAH BIN-MUHAMMAD :

BIN-LADEN, a.k.a. OSAMA BIN-LADEN :
Last known location :
Afghanistan

THE TALIBAN, a.k.a. the Islamic
Emirate of Afghanistan
an unincorporated association
Last known location
Afghanistan

MUHAMMAD OMAR, individually
Last known location
Afghanistan

AL QAEDA/ISLAMIC ARMY,

an unincorporated association
Last known location
Afghanistan

FOREIGN STATE DEFENDANTS:

THE ISLAMIC REPUBLIC OF IRAN,
¢/o Permanent Mission of Iran
to the United Nations
622 Third Avenue
New York, NY 10017

THE REPUBLIC OF IRAQ,
c/o The Permanent Representative
of Iraq to the United Nations

Filed 09/07/06
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14 East 79" Street
New York, NY 10021

or
The Iraqi Interest Section
c/o The Algerian Embassy
1801 P Street, N.W.
Washington, DC 20036

AGENCIES AND ISTRUMENTALITIES
OF THE ISLAMIC REPUBLIC OF IRAN

AYATOLLAH ALI HOSEINI-
KHAMENEI, Supreme Leader
c/o Permanent Mission of Iran
to the United Nations
622 Third Avenue
New York, NY 10017

ALI AKBAR HASHEMI RAFSANJANI :
Previously Identified and Served as Unidentified Terrorist 1
c/o Permanent Mission of Iran
to the United Nations
622 Third Avenue
New York, NY 10017

IRANITIAN MINISTRY OF
INFORMATION AND SECURITY
¢/o0 Permanent Mission of Iran
to the United Nations
622 Third Avenue
New York, NY 10017

THE ISLAMIC REVOLUTIONARY
GUARD CORPS
¢/o0 Permanent Mission of Iran
to the United Nations
622 Third Avenue
New York, NY 10017
Washington, DC 20007

HEZBOLLAH,

an unincorporated association
¢/o0 Permanent Mission of Iran
to the United Nations
622 Third Avenue

10
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New York, NY 10017

THE IRANIAN MINISTRY
OF PETROLEUM
c/o Bijan Namdar-Zanganeh
Hafez Crossing, Taleghani Avenue
Before Hafez Bridge
Tehran, Iran

THE NATIONAL IRANIAN

TANKER CORPORATION

Previously identified as Unidentified Terror1st 2
¢/0 Mohammed Souri, Chairman
#67 and 88; Atefl Street; Africa Ave
Tehran, Iran

THE NATIONAL IRANIAN
OIL CORPORATION
Previously Identified as Unidentified Terrorlst 3
c/o Madhi Mir Maezzei
Chief Managing Director
Hafez Crossing, Taleghani Avenue
P.O. Box 1863
Tehran, Iran

THE NATIONAL IRANIAN
GAS COMPANY :
Previously Identified as Unidentified Terrorlst 4
#410, Mafatteh Crossing, :
Taleghani Avenue
P.O. Box 6394,4533
Tehran, Iran

IRAN AIRLINES :
Previously Identified as Unidentified Terrorlst 5
c/o Eng. Davoud Keshavarzian
Chairman and CEO
Iran Air H.Q.
Mahrabad Airport
Tehran, Iran

THE NATIONAL IRANIAN

PETROCHEMICAL COMPANY

Previously Identified as Unidentified Terrorist 6
#46 Haft Tir Square

11
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Karimkhan Zand Boulevard
P.O. Box 11365-3484
Tehran, Iran

IRANIAN MINISTRY OF :
ECONOMIC AFFAIRS AND F INANCE
c/o Safdar Hoseini
Sour Esrafil Street,
Bab Homayoun Avenue
Tehran, Iran

IRANIAN MINISTRY OF
COMMERCE
c/o Mohammad Shariat-Madari
492 Valy-e Asr Avenue
Between Taleghani Crossroad and
Valy-e Asr Square
Tehran, Iran

IRANIAN MINISTRY OF DEFENSE
AND ARMED FORCES LOGISTICS
Ali Shamkhani Dabestan Street
Seyyed Khandan Bridge
Resalat Expressway
Tehran, Iran

THE CENTRAL BANK OF THE
ISLAMIC REPUBLIC OF IRAN :
Previously Identified as Unidentified Terrorist 7
c/o Ebrahim Sheibany
Governor
Miramad Boulevard, #144
Tehran, Iran

AGENCIES AND ISTRUMENTALITIES
OF THE REPUBLIC OF IRAQ

SADDAM HUSSEIN, President
c/o The Permanent Representative
of Iraq to the United Nations
14 East 79" Street
New York, NY 10021
or
The Iraqi Interest Section
c/o The Algerian Embassy

12
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1801 P Street, N.W.
Washington, DC 20036

IRAQ MINISTRY OF DEFENSE
c/o The Permanent Representative
of Iraq to the United Nations
14 East 79" Street
New York, NY 10021
or
The Iraqi Interest Section
c/o The Algerian Embassy
1801 P Street, N.W.
Washington, DC 20036

IRAQ MINISTRY OF FINANCE
c/o The Permanent Representative
of Iraq to the United Nations
14 East 79™ Street
New York, NY 10021
or
The Iraqi Interest Section
c/o The Algerian Embassy
1801 P Street, N.W.
Washington, DC 20036

IRAQ MINISTRY OF OIL
c/o The Permanent Representative
of Iraq to the United Nations
14 East 79" Street
New York, NY 10021
or
The Iraqi Interest Section
c/o The Algerian Embassy
1801 P Street, N.W.
Washington, DC 20036

IRAQ INTELLIGENCE SERVICE
c/o The Permanent Representative
of Iraq to the United Nations
14 East 79" Street
New York, NY 10021
or
The Iraqi Interest Section
c/o The Algerian Embassy
1801 P Street, N.W.

13
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Washington, DC 20036

QUSAI HUSSEIN
c/o The Permanent Representative
of Iraq to the United Nations
14 East 79" Street
New York, NY 10021
or
The Iraqi Interest Section
c/o The Algerian Embassy
1801 P Street, N.W.
Washington, DC 20036

UNIDENTIFIED TERRORIST
DEFENDANTS 8-500,

Defendants

SECOND AMENDED COMPLAINT

On September 11, 2001, 3029 individuals were murdered when nineteen terrorists
caused four airliners to crash into the World Trade Center Towers in New York, the
Pentagon Building in Arlington County, Virginia and a field near the town of Shanksville,
Pennsylvania. The nineteen hijackers (hereinafter collectively referred to as the “Al
Qaeda Hijackers” or the “Hijackers”) were members of a terrorist network known as “Al
Qaeda.” The Al Qaeda organization, with the aid and assistance of various individuals,
organizations and governments, trained, funded and supported the hijackers. The leader
of Al Qaeda, Osama Bin Laden, has admitted his participation in and responsibility for
the September 11 attacks. Plaintiffs, through their undersigned attorneys, do hereby bring
this Second Amended Complaint seeking damages arising out of those terrorist attacks.

Plaintiffs demand judgment against defendants Osama Bin Laden, the Taliban,

14
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torture and extrajudicial killing within the meaning of the Torture Victim Protection Act,
Pub.L. 102-256, 106 Stat. 73 (reprinted at 28 U.S.C.A. §1350 note (West 1993)).

381. In carrying out the extrajudicial torture and killings of the Decedents, the
actions of each defendant were conducted under actual or apparent authority, or under
color of law, of the foreign nations of the Islamic Emirate of Afghanistan, Iran and Iraq.

382. As aresult of the defendants’ violation of the Torture Victim Protection
Act, Plaintiffs suffered damages as fully set forth in the paragraphs above which are
incorporated herein by reference.

WHEREFORE, Plaintiffs demand judgment in their favor against all
defendants, jointly, severally, and/or individually, in an amount in excess of One Billion
Dollars ($1,000,000,000) plus interest, costs, and such other monetary and equitable relief
as this Honorable Court deems appropriate to prevent the defendants from ever again
committing the terrorist acts of September 11, 2001 or similar acts.

COUNT THREE
ALIEN TORT CLAIMS ACT

383. Plaintiffs incorporate herein by reference the averments contained in the
preceding paragraphs as though fully set forth at length.

384. As set forth above, the defendants, jointly and severally, caused the deaths
of each of the Decedents through and by reason of acts of international terrorism. These
terrorist activities constitute violations of the law of nations, including those international
legal norms prohibiting torture, genocide, air piracy, terrorism and mass murder.

385. As aresult of the defendants’ violation of the law of nations, all Plaintiffs
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suffered damages as fully set forth in the paragraphs above which are incorporated herein
by reference.

386. Pursuant to 28 U.S.C. §1350, the estates, survivors and heirs of Decedents
who were aliens at the time of their death are entitled to recover damages they have
sustained by reason of the defendants’ actions.

WHEREFORE, Plaintiffs who are estates, survivors and heirs of alien
Decedents demand judgment in their favor against all defendants, jointly, severally,
and/or individually, in excess of One Billion Dollars ($1,000,000,000), plus interest,
costs, and such other monetary and equitable relief as this Honorable Court deems
appropriate to prevent the defendants from ever again committing the terrorist acts of
September 11, 2001 or similar acts.

COUNT FOUR
WRONGFUL DEATH

387. Plaintiffs incorporate by reference the averments in the preceding
paragraphs as though fully set forth at length.

388. Decedents are survived by family members entitled to recover damages
from all defendants for wrongful death. These family members are among the Plaintiffs
who are entitled to damages deemed as a fair and just compensation for the injuries
resulting from the deaths of the Decedents.

389. The injuries and damages suffered by the Plaintiffs by virtue of the death

the Decedents, and the consequences resulting therefrom, were proximately caused by the
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intentional and reckless acts, omissions, and other tortuous conduct of all defendants as
described herein.

390. As adirect and proximate result of the deaths of the Decedents, their heirs
have been deprived of future aid, assistance, services, comfort, and financial support.

391. As adirect and proximate result of the defendants’ cowardly, barbaric and
outrageous acts of murder, the heirs of the Decedents will forever grieve their deaths.

392. As a further result of intentional and reckless acts, omissions, and other
tortuous conduct of the defendants, the Plaintiffs have been caused to expend various
sums to administer the estates of Decedents and have incurred other expenses for which
they are entitled to recover.

WHEREFORE, Plaintiffs demand judgment in their favor against all
defendants, jointly, severally, and/or individually, in an amount in excess of One Billion
Dollars ($1,000,000,000) plus interest, costs, and such other monetary and equitable relief
as this Honorable Court deems appropriate to prevent the defendants from ever again
committing the terrorist acts of September 11, 2001 or similar acts.

COUNT FIVE
SURVIVAL

393. Plaintiffs incorporate herein by reference the averments contained in the
preceding paragraphs as though fully set forth at length.

394. Plaintiffs bring this action for damages suffered by the Decedents and
caused by the defendants’ conduct. As a result of the intentional and negligent acts of the

defendants as described above, the Decedents were placed in apprehension of harmful
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and offensive bodily contact (assault), suffered offensive and harmful bodily contact
(battery), suffered extreme fear, anxiety, emotional and psychological distress
(intentional/negligent infliction of emotional distress), and were mentally and physically
harmed, trapped, and falsely imprisoned (false imprisonment) prior to their deaths.

395. As aresult of the defendants’ murderous conduct, the Decedents suffered
damages including pain and suffering, trauma, emotional distress, loss of life and lifells
pleasures, loss of earnings and earning capacity, loss of accretion to their estates and other
items of damages as fully set forth in the paragraphs above which are incorporated herein
by reference.

WHEREFORE, Plaintiffs demand judgment in their favor against all
defendants, jointly, severally, and/or individually, in an amount in excess of One Billion
Dollars ($1,000,000,000) plus interest, costs, and such other monetary and equitable relief
as this Honorable Court deems appropriate to prevent the defendants from ever again
committing the terrorist acts of September 11, 2001 or similar acts.

COUNT SIX
NEGLIGENT AND/OR INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS

396. Plaintiffs incorporate herein by reference the averments contained in the
preceding paragraphs as though fully set forth at length.

397. All defendants knew that the September 11, 2001 intentional hijacking and

suicide flights would injure innocent United States citizens at their place of work, leaving

family members to grieve for their losses.
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398. The actions of the defendants in using the September 11, 2001 intentional
hijacking and suicide flights to murder the Decedents were done with a willful disregard
for the rights and lives of the Plaintiffs.

399. As adirect and proximate result of defendants’ conduct, Plaintiffs have
suffered and will forever in the future suffer severe and permanent psychiatric disorders,
emotional distress and anxiety, permanent psychological distress and permanent mental
impairment causing expenses for medical care and counseling.

400. The conduct of the defendants was undertaken in an intentional manner to
kill American citizens. Their efforts culminated in the murder of the Decedents and
caused the contemporaneous and permanent emotional suffering of the families and heirs
of the Decedents.

401. The defendants, by engaging in this unlawful conduct, negligently and/or
intentionally inflicted emotional distress upon the Plaintiffs.

WHEREFORE, Plaintiffs demand judgment in their favor against all
defendants, jointly, severally, and/or individually, in an amount in excess of One Billion
Dollars ($1,000,000,000) plus interest, costs, and such other monetary and equitable relief
as this Honorable Court deems appropriate to prevent the defendants from ever again
committing the terrorist acts of September 11, 2001 or similar acts.

COUNT SEVEN
CONSPIRACY

402. Plaintiffs incorporate herein by reference the averments contained in the

preceding paragraphs as though fully set forth at length.
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403. As set forth more fully above, all defendants, known and unknown,
unlawfully, willfully and knowingly combined, conspired, confederated and agreed,
tacitly and/or expressly, to kill the Decedents and other persons within the United States.

404. As set forth above, all defendants conspired and agreed to provide material
support and resources to Al Qaeda, Bin Laden and the Hijackers in furtherance of
defendants’ overall goal to kill American citizens and other persons residing in the United
States.

405. As set forth above, all defendants engaged in concerted efforts and activities
designed to attack the United States and inflict harm on U.S. citizens and property.

406. The defendants’ conspiracy resulted in the September 11 terrorist attacks
that killed the Decedents.

407. As aresult of the defendants’ conspiracy, Plaintiffs have suffered damages
as fully set forth in the paragraphs above which are incorporated herein by reference.

WHEREFORE, Plaintiffs demand judgment in their favor against all
defendants, jointly, severally, and/or individually, in an amount in excess of One Billion
Dollars ($1,000,000,000) plus interest, costs, and such other monetary and equitable relief
as this Honorable Court deems appropriate to prevent the defendants from ever again

committing the terrorist acts of September 11, 2001 or similar acts.

COUNT EIGHT
18 U.S.C. §2333-TREBLE DAMAGES FOR U.S. NATIONALS

408. Plaintiffs incorporate herein by reference the averments contained in the

preceding paragraphs as though fully set forth at length.
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USDC SDNY

DOCUMENT
ELECTRONICALLY FILED
DOC #:

DATE FILED: July 30,2012

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
In Re: REPORT AND
: RECOMMENDATION
TERRORIST ATTACKS ON TO THE HONORABLE
SEPTEMBER 11, 2001 : GEORGE B. DANIELS
X 03 MDL 1570 (GBD) (FM)

This Document Relates to
Havlish v. bin Laden,
03 Civ. 9848 (GBD) (FM)

FRANK MAAS, United States Magistrate Judge.

The former World Trade Center site is only a few blocks from this
Courthouse. At that location, the 9/11 Memorial opened last year, and a new One World
Trade Center, known as the “Freedom Tower,” is rapidly nearing completion. Sadly,
despite these and other reaffirmations of the human spirit, there remains one group of
Americans affected by the September 11th tragedy for whom it will always be difficult to
achieve closure — those whose immediate relatives lost their lives as a result of the
terrorists’ acts. The plaintiffs in this multidistrict litigation include many such persons
who are seeking to recover monetary compensation from the individuals and entities that
carried out, or aided and abetted, the September 11th attacks.

On December 22, 2011, Your Honor entered a default judgment on behalf
of the plaintiffs in the Havlish action (“Plaintiffs”), one of the cases comprising this MDL
proceeding, against two groups of defendants: (a) certain sovereign defendants, including
the Islamic Republic of Iran, Ayatollah Ali Hoseini Khamenei, Hezbollah, and other

Iranian individuals and entities (“Sovereign Defendants”); and (b) certain non-sovereign
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defendants, including Osama bin Laden, the Taliban, and al Qaeda (“Non-Sovereign
Defendants™) (collectively, the “Defendants”). (ECF No. 2516). The case subsequently
was referred to me to report and recommend with respect to the Plaintiffs’ damages. For
the reasons set forth below, I find that the Plaintiffs collectively should be awarded
damages in the amount of $6,048,513,805, plus prejudgment interest on their non-
economic damages.

I Standard of Review

In light of the Defendants’ default, the Plaintiffs’ well-pleaded allegations

concerning issues other than damages must be accepted as true. See Cotton v. Slone, 4

F.3d 176, 181 (2d Cir. 1993); Greyhound Exhibitgroup, Inc. v. E.L.U.L. Realty Corp.,

973 F.2d 155, 158 (2d Cir. 1992); Time Warner Cable of N.Y.C. v. Barnes, 13 F. Supp.

2d 543, 547 (S.D.N.Y. 1998).

Additionally, although plaintiffs seeking to recover damages against
defaulting defendants must prove their claims through the submission of admissible
evidence, the Court need not hold a hearing as long as it has (a) determined the proper

rule for calculating damages, see Credit Lyonnais Sec. (USA), Inc. v. Alcantara, 183 F.3d

151, 155 (2d Cir. 1999), and (b) the plaintiff’s evidence establishes, with reasonable
certainty, the basis for the damages specified in the default judgment, see Transatlantic

Marine Claims Agency, Inc. v. Ace Shipping Corp., 109 F.3d 105, 111 (2d Cir. 1997).

Here, because both requirements have been met, a hearing is unnecessary.
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II. Factual and Procedural Background

The Havlish action concerns fifty-nine victims of the September 11, 2001
terrorist attacks. Seventeen of the victims were killed in the South Tower of the World
Trade Center, thirty-two in the North Tower of the World Trade Center, and three in the
Pentagon in Washington, D.C. (See ECF No. 2553 (Pls.” Proposed Findings of Fact and
Conclusions of Law (“Proposed Findings™)) 99 159-66). Three further victims were
inside the airplane that crashed into the South Tower, including the plane’s captain, who
was murdered by the hijackers; another victim was a passenger on United Airlines Flight
93, which crashed near Shanksville, Pennsylvania; and three victims were killed in the
immediate vicinity of the World Trade Center. (Id. 49 165, 167-70). Forty-seven of the
plaintiffs (“Estate Plaintiffs”) sue in their capacity as the legal representatives of their
decedents. Claims also are brought individually on behalf of 111 family members of the
fifty-nine victims of the attacks (“Individual Plaintiffs”).

On December 22, 2011, in addition to entering a default judgment, Your
Honor issued Findings of Facts and Conclusions of Law regarding the liability of the
Sovereign Defendants.! (ECF No. 2515). In that document, Your Honor concluded that

the “Plaintiffs ha[d] established by evidence satisfactory to the Court that the [Sovereign

: To obtain a default judgment in an action under the Foreign Sovereign Immunity

Act (“FSIA™), a plaintiff must demonstrate a right to relief “by evidence satisfactory to the
court,” 28 U.S.C. § 1608(e), a standard that may be met “through uncontroverted factual
allegations, which are supported by . . . documentary and affidavit evidence.” Valore v. Islamic
Republic of Iran, 700 F. Supp. 2d 52, 59 (D.D.C. 2010) (internal quotation marks omitted).
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Defendants] provided material support and resources to” the perpetrators of the
September 11th terrorist attacks, by, “inter alia, planning funding, [and]
facilitat[ing] . . . the hijackers’ travel and training,” and providing the hijackers with
“services, money, lodging, training, expert advice or assistance, safehouses, false
documentation or identification, and/or transportation.” (Id. at 50-53). By virtue of their
defaults, the Non-Sovereign Defendants also have admitted their role in the September
1 1th terrorist attacks.

Accordingly, because all questions concerning the Havlish defendants’
liability have been fully resolved, the only remaining task is the determination of the
Plaintiffs’ damages.

I1I. Damages

A. Sovereign Defendants

Among the claims that the Plaintiffs assert against the Sovereign
Defendants in their third amended complaint (ECF No. 2259 (“Complaint” or “Compl.”))
are survival, wrongful death, and solatium claims under section 1605A of the FSIA, 28
U.S.C. § 1605A (“Section 1605A™). Section 1605A creates an exception to sovereign
immunity pursuant to which a United States citizen can sue “[a] foreign state that is or
was a state sponsor of terrorism . . . , and any official, employee, or agent of that foreign
state while acting within the scope of his or her office, employment, or agency,” for
damages arising out of an act of terrorism sponsored by that state. See Section 1605A(c¢).

Although Congress enacted Section 1605A in 2008, it applies retroactively to suits then
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pending against foreign states that had been designated as state sponsors of terrorism by
the time the suits originally were filed. See Section 1605A(2)(A)(1)(II); Nat’l Defense
Auth. Act for Fiscal Year 2008, Pub. L. No. 110-181, 122 Stat. 3.

Section 1605A effected a “sea change” in suits against state sponsors of

terrorism. Read v. Islamic Republic of Iran, F. Supp. 2d , ,2012 WL 639139,

at *8 (D.D.C. Feb. 28, 2012). Previously, to recover damages against such defendants,
plaintiffs had to demonstrate their entitlement under state or foreign law. Id. Now, such

claims are subject to a “uniform federal standard.” Id. (citing In re Terrorism Litig., 659

F. Supp. 2d 31, 85 (D.D.C. 2009)). Courts therefore usually determine damages under
Section 1605A by applying the legal principles found in the Restatement of Torts and

other leading treatises. Harrison v. Republic of Sudan, F. Supp. 2d , ,2012

WL 1066683, at *3 (D.D.C. Mar. 30, 2012).

In an action under Section 1605A, “damages may include economic
damages, solatium, pain and suffering, and punitive damages.” Section 1605A(c)(4).
Additionally, “[i]n any such action, a foreign state shall be vicariously liable for the acts
of its officials, employees, or agents.” Id. Consequently, the “estates of those who [died]
can recover economic losses stemming from wrongful death of the decedent; family
members can recover solatium for their emotional injury; and all plaintiffs can recover

punitive damages.” Valore, 700 F. Supp. 2d at 83.
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1. Economic Damages

The Estate Plaintiffs seek economic damages for (a) the past and future lost
wages and benefits of each decedent; (b) the estate’s loss of household services; (c) its
loss of advice, counsel, guidance, instruction, and training services; (d) its loss of
accompaniment services; and (e) prejudgment interest. (See ECF No. 2554 (Pls.” Am.
Damages Inquest Mem. (“Pls.” Mem.”)) Ex. H). To support their claims for these
damages, the Estate Plaintiffs have submitted extensive analyses by Dr. Stan V. Smith, a

forensic economist. (See Pls.” Mem. Ex. F (Dr. Smith’s curriculum vitae)). Dr. Smith

calculated each decedent’s lost wages and benefits by assuming that the decedent would
have worked until the age of sixty-seven and adjusting his calculations through the use of
growth and discount rates. Dr. Smith also calculated each decedent’s estate’s non-wage-
related losses by determining the replacement cost of those services. Finally, Dr. Smith
calculated the prejudgment interest on these damages using the annual average of
monthly interest rates for thirty-day Treasury Bills. (See id. Ex. H).

Dr. Smith has provided detailed reports for two decedents and calculated
the economic damages for the other forty-five decedents in the same manner. Having
reviewed Dr. Smith’s reports, I find that his calculations are reasonable, and yield
proposed economic damages awards comparable to those in other cases. See, e.g.,

Dammarell v. Islamic Republic of Iran, 404 F. Supp. 2d 261, 310-24 (D.D.C. 2005);

Alejandre v. Republic of Cuba, 996 F. Supp. 1239, 1249 (S.D. Fla. 1997); Ferrarelli v.

United States, CV 90-4478 (JMA), 1992 WL 893461, at *19 (E.D.N.Y. Sept. 24, 1992). 1
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therefore adopt his findings regarding lost wages, benefits, and services, and prejudgment
interest thereon, which leads to a finding that the Estate Plaintiffs’ economic damages
total $394,277,884. The separate award to each individual Estate Plaintiff is set forth in
Appendix 1 to this Report and Recommendation.

2. Pain and Suffering

The Estate Plaintiffs also seek damages for their decedents’ pain and
suffering. “When determining the appropriate damages for pain and suffering, [the

Court] is bound by a standard of reasonableness.” Mastrantuono v. United States, 163 F.

Supp. 2d 244, 258 (S.D.N.Y. 2001) (citing Battista v. United States, 889 F. Supp. 716,

727 (S.D.N.Y. 1995)).

Relying on Pugh v. Socialist People’s Libyan Arab Jamahiriya, 530 F.

Supp. 2d 216 (D.D.C. 2008), the Estate Plaintiffs seek $18 million for each decedent’s
pain and suffering. (Pls.” Mem. at 10). In Pugh, a suitcase bomb on an airplane
detonated mid-flight, killing everyone on board. The court awarded the estate of each
passenger $18 million for the passenger’s pain and suffering, but did not explain how it
arrived at that number, nor did it cite any cases in which there had been similar awards.
See 530 F. Supp. 2d at 266-73. In other FSIA cases, courts have made considerably
lower pain and suffering awards to the estates of victims of state-sponsored terrorism.

For example, in Stethem v. Islamic Republic of Iran, 201 F. Supp. 2d 78, 89 (D.D.C.

2002), the court awarded $1.5 million to an estate for the pain and suffering of a decedent

who was tortured for fifteen hours before being shot to death. Similarly, in Eisenfeld v.
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Islamic Republic of Iran, 172 F. Supp. 2d 1, 8 (D.D.C. 2000), the court awarded $1

million in damages for pain and suffering to the estate of a victim of a bus bombing who

had survived for several minutes before ultimately dying. See also Weinstein v. Islamic

Republic of Iran, 184 F. Supp. 2d 13, 22-23 (D.D.C. 2002) ($10 million award to estate of

victim who survived for forty-nine days with limited pain medication after suffering
extensive burn and blast injuries during a terrorist bombing of a bus).

Although the specifics of each decedent’s demise remain largely unknown,
the Plaintiffs have submitted the expert report of Dr. Alberto Diaz, Jr., M.D., a retired
Navy Rear Admiral, which provides a chilling account of the horrific conditions that each
of the Estate Plaintiffs’ decedents likely encountered immediately before his or her death.
(See Pls.” Mem. Exs. D, E). As Dr. Diaz’s report confirms, there is little doubt that many,
if not all, of the decedents in this case experienced unimaginable pain and suffering on
September 11, 2001. As Judge Baer noted in a previous case brought by two of the Estate
Plaintiffs:

The effort after a tragedy of this nature to calculate pain and

suffering is difficult at best. Unfortunately, there is no way to

bring back [the decedents] and no way to even come close to

understanding what [they] experienced during their last

moments. Under our legal system, compensation can only be

through the award of a sum of money. While always difficult

and never exact, the devastation and horror accompanying

this tragedy makes a realistic appraisal almost impossible.

Smith ex rel. Smith v. Islamic Emirate of Afghanistan, 262 F. Supp. 2d 217, 233

(S.D.N.Y. 2003), amended, 2003 WL 23324214 (S.D.N.Y. May 19, 2003).
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Judge Baer awarded the two Smith plaintiffs $1 million and $2.5 million,

respectively, for their decedents’ pain and suffering. Id. at 234, 239. Judge Baer
reasoned that a $1 million award was reasonable for the first victim, who died in the
South Tower, because there was no evidence that he survived the plane’s impact, and that
a $2.5 million award was appropriate for the second victim, because there was evidence
that he had survived the initial impact and subsequently was trapped in the North Tower
for some time before his death. Id.

As Judge Baer’s analysis in Smith suggests, the decedents in this case
arguably may have experienced different levels of pain and suffering dependant upon
whether they were in the North Tower (the first to be hit but the second to collapse), the
South Tower (where they may have had knowledge of the first attack but less notice that a
structural collapse was likely), the Pentagon, one of the airplanes, or on the ground. The
decedents’ precise locations when the attack occured also may have affected their levels
of conscious pain and suffering. In these circumstances, calculating a precise award for
each decedent’s individual pain and suffering obviously would be impossible.
Nonetheless, the Estate Plaintiffs are entitled to fair compensation for their injuries; the
awards in other FSIA cases — particularly those made by Judge Baer in Smith — suggest
that $2 million per decedent is a reasonable figure. Accordingly, I recommend that each
of the Estate Plaintiffs be awarded that amount for their decedents’ pain and suffering.

The total recommended pain and suffering award is therefore $94,000,000.
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3. Solatium

Under Section 1605A, family members of the decedents also are entitled to
damages for solatium. “A claim for solatium refers to the mental anguish, bereavement,
and grief that those with a close relationship to the decedent experience as a result of the
decedent’s death, as well as the harm caused by the loss of decedent’s society and

comfort.” Dammarell v. Islamic Republic of Iran, 281 F. Supp. 2d 105, 196 (D.D.C.

2003), vacated on other grounds, 404 F. Supp. 2d 261 (D.D.C. 2005). “Acts of terrorism

are by their very definition extreme and outrageous and intended to cause the highest

degree of emotional distress.” Belkin v. Islamic Republic of Iran, 667 F. Supp. 2d 8, 22

(D.D.C. 2009). For that reason, in FSIA cases, courts have recognized that a solatium
claim is “‘indistinguishable’ from the claim of intentional infliction of emotional

distress.” See, e.g., Surette v. Islamic Republic of Iran, 231 F. Supp. 2d 260, 267 n.5

(D.D.C. 2002) (quoting Wagner v. Islamic Republic of Iran, 172 F. Supp. 2d 128, 135

n.11 (D.D.C. 2001)).

In Estate of Heiser v. Islamic Republic of Iran, 466 F. Supp. 2d 229 (D.D.C.

2006), District Judge Royce Lamberth articulated a framework for determining solatium
damages pursuant to which spouses of deceased victims each received approximately $8
million, parents each received $5 million, and siblings each received $2.5 million.
Several courts subsequently have followed the Heiser framework while acknowledging

that upward or downward departures are sometimes appropriate. See, e.g., Estate of

10
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Bland v. Islamic Republic of Iran, 831 F. Supp. 2d 150, 156 (D.D.C. 2011); Valore, 700

F. Supp. 2d at 85.

Here, each of the Individual Plaintiffs has submitted a declaration attesting
to the traumatic effects of the loss of his or her loved one. (See Pls.” Mem. Ex. B). A
review of those submissions makes clear that all of the Individual Plaintiffs have suffered
profound agony and grief as a result of the tragic events of September 11th. Worse yet,
the Individual Plaintiffs clearly are faced with frequent reminders of the events of that
day. (Id.). Considering the extraordinarily tragic circumstances surrounding the
September 11th attacks, and their indelible impact on the lives of the victims’ families, I
find that it is appropriate to grant the upward departures from the Heiser framework that
the Individual Plaintiffs collectively have requested. Accordingly, I recommend that with

one exception’ the Individual Plaintiffs be awarded solatium damages as follows:

Relationship to Decedent Solatium Award
Spouse $12,500,000
Parent $8,500,000
Child $8.,500,000
Sibling $4,250,000

2 The exception relates to Chrislan Fuller Manuel (“Manuel”), the niece of one of

the decedents. Typically, solatium damages are available only to the spouses, children, parents,
and siblings of decedents. See Smith, 262 F. Supp. 2d at 234. Although courts occasionally
have awarded solatium damages to more distant relatives who served functionally as immediate
family members, see, e.g., id. at 236 (grandmother who raised decedent from an early age);
Surette, 231 F. Supp. 2d at 270 (decedent’s unmarried partner of over twenty years), Manuel did
not have that sort of relationship with her aunt. (See Pls.” Mem. Ex. B).

11
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If this recommendation is adopted, the 110 Individual Plaintiffs entitled to
recover damages for solatium will receive a total of $874,000,000. The separate
solatium award for each Individual Plaintiff is set forth in Appendix 2 to this Report and
Recommendation.

4. Punitive Damages

Pursuant to the FSIA, the Plaintiffs also are entitled to punitive damages.
See Section 1605A(c)(4). The Plaintiffs propose two different ways to calculate their
punitive damages. First, the Plaintiffs propose that the Court follow the reasoning

articulated in Estate of Bland, 831 F. Supp. 2d at 158. Under that rubric, the Court would

calculate punitive damages by multiplying the Plaintiffs’ compensatory damages by 3.44.
(See Pls.” Mem. at 20). Alternatively, the Plaintiffs propose applying a 5.35 ratio as the

court did in Flax v. DaimlerChrysler Corp., 272 S.W.3d 521 (Tenn. 2008). (See Pls.’

Mem at 21).

In Estate of Bland, an FSIA case arising out of the bombing of the United

States Marine barracks in Beirut, the court, “relying on the Supreme Court’s opinion in

Philip Morris USA v. Williams, 549 U.S. 346 (2007),” applied a 3.44 ratio, noting that

several courts previously had applied that ratio in FSIA cases. Estate of Brand, 831 F.

Supp. 2d at 158 (citing Murphy v. Islamic Republic of Iran, 740 F. Supp. 2d 51, 75

(D.D.C. 2010), and Valore, 700 F. Supp. 2d at 52). In Flax, a products liability case
arising out of a car accident, the Tennessee Supreme Court upheld a punitive damages

award that was 5.35 times the victim’s compensatory damages. 272 S.W.3d at 540, cert.

12
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denied, 129 S. Ct. 2433. In the course of approving that higher multiplier, however, the
court expressly noted that the victim’s compensatory damages were not so substantial as
to render such a high ratio unconstitutional. Id. at 539.

As the court explained in Estate of Bland, the 3.44 ratio “has been

established as the standard ratio applicable to cases arising out of” terrorist attacks. 831
F. Supp. 2d at 158. Moreover, the Plaintiffs in this case are entitled to substantial
compensatory damages. Accordingly, Flax, which was decided several years before
Bland and involves dissimilar facts, does not suggest that this Court should deviate from
the established standard in FSIA cases. The Plaintiffs’ compensatory damages amount to
$1,362,277,884. 1 therefore recommend that they be awarded punitive damages based on
a 3.44 multiplier, yielding a punitive damages total of $4,686,235,921.

5. Prejudgment Interest

Recognizing that an award of prejudgment interest is warranted when
plaintiffs are delayed in recovering compensation for non-economic injuries caused by
acts of terrorism, Magistrate Judge Facciola recently awarded such plaintiffs prejudgment

interest at the prime rate. See Baker v. Socialist People’s Libyan Arab Jamahirya, 775 F.

Supp. 2d 48, 86 (D.D.C. 2011). Dr. Smith similarly has used the average prime rate
published by the Federal Reserve Bank for the period from September 11, 2001, through
the date of his report and assumed that prejudgment interest would be awarded through
January 1, 2013. (See Pls.” Mem. Ex. J). There is, however, no reason to believe that this

Report and Recommendation will be reviewed by a particular date. Accordingly, if this

13
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Report and Recommendation is adopted, the Clerk of the Court should simply be directed
to award prejudgment interest on the Plaintiffs’ damages for solatium and pain and
suffering, which total $968,000,000, at the rate of 4.96 percent per annum for the period
from September 11, 2001, through the date that judgment is entered.

B. Non-Sovereign Defendants

Although the Plaintiffs’ submissions do not discuss their claims against the
Non-Sovereign Defendants in great detail, those Defendants are liable for the same
damages as the Sovereign Defendants under traditional tort principles.” See Valore, 700
F. Supp. 2d at 76-80. The Non-Sovereign Defendants consequently should be held jointly
and severally liable for the damages set forth above and in the appendices to this Report
and Recommendation.*

C. Costs

The Plaintiffs also seek approximately $2 million in costs. (See Pls.” Mem.

Ex. M). Pursuant to 28 U.S.C. § 1920 and Local Civil Rule 54.1(c), only certain

expenditures may be taxed as costs. The Plaintiffs have requested an award of costs

3 The Plaintiffs, however, cannot recover treble damages against the Non-

Sovereign Defendants pursuant to the Antiterrorism Act, 18 U.S.C. § 2333, see Smith, 262 F.
Supp. 2d at 220-22, because they did not assert such a claim in their Complaint. (See Compl.
M401-21).

4 As discussed above, at least two of the Estate Plaintiffs already have been

awarded damages against some of the Non-Sovereign Defendants. See Smith, 262 F. Supp. 2d
at 240-41. To the extent that the damages awarded in this action may exceed those awarded in a
previous action, the Non-Sovereign Defendants have waived any potential res judicata defense
by failing to appear.

14
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primarily for expenses that are not recoverable. In addition, the proffered evidence is
insufficient for the Court to calculate any taxable costs that could be allowed. The
Plaintiffs’ application for costs consequently should be denied without prejudice to a
renewed application.
IV.  Conclusion

For the reasons set forth above, the Plaintiffs should be awarded damages
against the Sovereign and Non-Sovereign Defendants in the amount of $6,048,513,805.
Additionally, the Plaintiffs are entitled to prejudgment interest on their non-economic
compensatory damages at the rate of 4.96 percent per annum from September 11, 2001,
through the date judgment is entered.

V. Notice of Procedure for Filing of Objections to this Report and Recommendation

The parties shall have fourteen days from the service of this Report and
Recommendation to file written objections pursuant to 28 U.S.C. § 636(b)(1) and Rule
72(b) of the Federal Rules of Civil Procedure. See also Fed. R. Civ. P. 6(a) and (d). Any
such objections shall be filed with the Clerk of the Court, with courtesy copies delivered
to the Chambers of the Honorable George B. Daniels and to the Chambers of the
undersigned at the United States Courthouse, 500 Pearl Street, New York, New York
10007, and to any opposing parties. See 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 6(a), 6(d),

72(b). Any requests for an extension of time for filing objections must be directed to

15

Annex 363






Case 1:03-cv-09848-GBD-SN Document 314 Filed 07/30/12 Page 17 of 19

Appendix 1
Economic Damage Awards
ESTATE ECONOMIC DAMAGES
Bane, Michael $5,960,665
Boryczewski, Martin 17,363,416
Cafiero, Steven 1,754,202
Caproni, Richard M. 3,551,011
Chirchirillo, Peter 5,440,587
Coale, Jeffrey 5,558,859
Coffey, Daniel M. 5,059,077
Coffey, Jason 4,006,486
Collman, Jeffrey 4,318,172
Diehl, Michael 5,584,103
Dorf, Stephen 3,242,690
Fernandez, Judy 2,852,544
Gamboa, Ronald 2,890,981
Godshalk, William 16,672,472
Grazioso, John 7,376,753
Gu, Liming 11,883,059
Halvorson, James 9,464,745
Havlish, Donald 6,711,879
Lavelle, Dennis 4,039,992
Levine, Robert 4,520,876
Lostrangio, Joseph 5,777,844
Mauro, Dorothy 1,580,579
Melendez, Mary 7,531,551
Milano, Peter T. 22,153,588
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Moreno, Y vette 2,360,239
Nunez, Brian 2,499,922
Ognibene, Philip 4,435,087
Papasso, Salvatore T. 6,289,680
Perry, John 4,924,240
Ratchford, Marsha 6,233,977
Reiss, Joshua 7,726,738
Rodak, John M. 24,440,747
Romero, Elvin 14,783,971
Rosenthal, Richard 7,274,204
Santillan, Maria Theresa 3,255,002
Saracini, Victor 9,593,658
Schertzer, Scott 2,792,107
Sloan, Paul K. 5,967,696
Smith, George 2,609,215
Soulas, Timothy 86,796,344
Steiner, William 6,443,814
Stergiopoulos, Andrew 5,716,259
Straub, Edward W. 16,552,703
Tino, Jennifer 2,625,577
Wallendorf, Jeanmarie 1,768,803
Waller, Meta 1,200,501
Ward, Timothy 2,691,269

TOTAL $394,277,884

(See Pls.” Mem. Ex. H).

Annex 363



Case 1:03-cv-09848-GBD-SN Document 314 Filed 07/30/12 Page 19 of 19

Appendix 2
Solatium Damages
RELATIONSHIP | NUMBER OF DAMAGES TOTAL
PLAINTIFFS
Spouse 23 $12,500,000 $287,500,000
Parent 41 8,500,000 348,500,000
Child 10 8,500,000 85,000,000
Sibling 36 4,250,000 153,000,000
Total 110 $874,000,000

(See Pls.” Mem. Ex. A)

Annex 363







ANNEX 364










































ANNEX 365
























ANNEX 366






































































































ANNEX 367






















































































































































ANNEX 368






Case 1:03-cv-09848-GBD-SN Document 276 Filed 05/19/11 Page 1 of 3

Li1ST OF EXHIBITS

PLAINTIFFS’ FIRST MEMORANDUM OF LAW IN SUPPORT OF MOTION

FOR ENTRY OF JUDGMENT BY DEFAULT AGAINST SOVEREIGN DEFENDANTS

Ex. No. Date Description
Excerpts from the FINAL REPORT OF THE NATIONAL COMMISSION ON
1 Tulv 2004 TERRORIST ATTACKS UPON THE UNITED STATES (“9/11 REPORT”), pp.
wy 240-41; 10-16; 47-48; 57; 60-61; 65-69; 109; 145; 147; 149-150; 153-
56; 160-69; 214; 225; 242-46; 248; 252; 254-77; 384; 476; 494; 522
2nd Affidavit of Kenneth R. Timmerman, investigative journalist
2 5/10/10
(redacted)
3 6/8/10 Affidavit of Daniel L. Byman, former 9/11 Commission staff member
4 6/7/10 Affidavit of Janice L. Kephart, former 9/11 Commission staff member
Affidavit of Dietrich L. Snell, former 9/11 Commission staff member
5 7/29/10
and team leader
Affidavit of Clare M. Lopez and Dr. Bruce D. Tefft, former CIA case
6 3/26/10
officers (redacted)
Affidavit of Dr. Ronen Bergman, Israeli military and intelligence
7 4/8/10
analyst (redacted)
8 6/25/10 | Affidavit of Dr. Patrick L. Clawson, PhD, noted Iran scholar (redacted)
9 3/16/10 | Declaration of Jean-Louis Bruguicre, French former investigative Jurist
Affidavit of Edgar A. Adamson, former chief of U.S. national bureau
10 11/1/10
of INTERPOL
11 6/3/10 Testimony of Abolhassan Banisadr, former president of Iran
U.S. Department of State, State Sponsors of Terrorism,
12 ~
www.state.gov/s/ct/c14151.htm
13 1980-2009 U.S. Department of State Reports, Patterns of Global Terrorism /
Country Reports on Terrorism, 1980-2009 (excerpts re: Iran)
U.S. Department of State Fact Sheet:
14 8/14/96 | “Usama Bin Laden: Islamic Extremist Financier”
http://usembassy-israel.org.il/publish/press/state/archive/august/sd4 8-15.htm
U.S. Embassy (Islamabad), Cable (unclassified): “Afghanistan: Taliban
15 11/96 Deny They Are Sheltering HUA Militants, Usama Bin Laden
http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB227/18.pdf
U.S. Embassy (Islamabad), Cable, “Afghanistan: Observers Report
16 7/97 Uptick in Support for Anti-Taliban Factions by Iran”

http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB97/tal23.pdf

Ft Note #125
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U.S. Department of State, cable (unclassified):
17 12/8/97 | “Afghanistan: Meeting with the Taliban,” Confidential
www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB97/tal24.pdf
German Bundeskriminalamt (BKA) documents re: Ramzi Binalshibh’s
18 11/23/01 :
February 2001 trip to Iran
Confession of Khalid Sheikh Muhammad
19 3/10/07 | Available online at DoD website:
http://www.defense.gov/news/transcript_isn10024.pdf
Robert Baer, “Why KSM’s Confession Rings False,”
20 3/15/07 TIME magazine
21 {omitted}
WASHINGTON POST, “N.Y. Bomb Plotters Sentenced to Long Terms”
22 1/18/1996 | http://www.washingtonpost.com/wp-
dyn/content/article/2007/10/16/AR2007101600804 pf.html
Detainee Biographies, Office of the Director of National Intelligence
23 undated . . : :
http://www.odni.gov/announcements/content/DetaineeBiographies.pdf
CIA Press Release re: Robert C. Ames
24 1997 https://www.cia.gov/news-information/press-releases-statements/press-release-
archive-1997-1/trailblazers.html
Excerpts from 9/11 AND TERRORIST TRAVEL, A Staff Report of the
25 8/22/2004 | National Commission on Terrorist Attacks Upon The United States
(“9/11 AND TERRORIST TRAVEL”), pp. 61, 65-67, 130, 145-46
26 {omitted}
7 /5007 Sisso v. Islamic Republic of Iran, No. 05-0394, 2007 WL 2007582,
2007 U.S. Dist. LEXIS 48627 (D.D.C. July 5, 2007)
28 2000 Higgins v. Islamic Republic of Iran, No. 1:99CV00377 (D.D.C. 2000)
29 3/17/02 Kenneth R. Timmerman, “The Truth about Iran,” http://www.iran-press-
service.com/articles 2002/Mar_2002/khalilzad _iran 17302.htm
U.S. Department of Treasury designation
30 1/16/09 (same as Ex. B-15 to Timmerman 2™ affidavit)
31 10/20/00 Plea allocution, US4 v. Ali Mohamed, S(7) 98 Cr. 1023 (LBS)
(S.D.N.Y. October 20, 2000), at p. 28
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