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1. The Republic of El Salvador ("El Salvador") makes this submission pursuant to Article
10.20.2 of the Dominican Republic-Central America-United States Free Trade Agreement (the
"Treaty" or "CAFTA-DR"), regarding the interpretation of Articles 10.5 (Minimum Standard of
Treatment), 10.7 (Expropriation and Compensation), 10.18 (Conditions and Limitations on
Consent of Each Party), and 10.1 (Scope and Coverage).

2. El Salvador does not express a position regarding how the interpretations included in this
submission apply to the facts of this case. In addition, no inference should be made from the
absence of comments regarding any question not specifically addressed in this submission.

L ARTICLE 10.5 (MINIMUM STANDARD OF TREATMENT)

A. The source of customary international law is State practice

3. CAFTA-DR Article 10.5 is titled "minimum standard of treatment." The first paragraph
of Article 10.5 provides that each CAFTA-DR Party "shall accord to covered investments
treatment in accordance with customary international law, including fair and equitable treatment
and full protection and security."

4. The second paragraph explains that the concept of "fair and equitable treatment" does not
require treatment beyond the minimum standard of treatment to aliens in accordance to
customary international law.

5. Finally, Article 10.5 must be interpreted in accordance with Annex 10-B, which explains
the CAFTA-DR Parties' understanding that customary international law "results from a general
and consistent practice of States that they follow from a sense of legal obligation."

6. The CAFTA-DR Parties thus made it clear that customary international law must be

proven through evidence of (1) general and consistent practice of States (2) that they follow from
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a sense of legal obligation.' Therefore, while decisions of arbitral tribunals that discuss State
practice might be useful as evidence of the State practice they discuss, arbitral decisions can
never substitute for State practice as the source of customary international law.

B. The burden to prove the existence of a norm of customary international law
resides with the party alleging its existence, normally the claimant

7. The general and consistent practice of States crystallizes as a norm in customary
international law through the passage of time until it can be recognized as such. The party that
alleges the existence of a norm of customary international law (normally the claimant) has the
burden to prove the existence of State practice followed from a sense of legal obligation that has
given rise to the alleged norm.”

C. The minimum standard of treatment does not include the protection of
investors' expectations, legitimate or otherwise

8. Because the focus of an inquiry regarding the minimum standard of treatment must be the
conduct of the State, it is incorrect to make reference to the expectations of an investor to decide
if the State has complied with the minimum standard of treatment. The minimum standard of
treatment must be an objective concept to evaluate the treatment a State accords to an investor,
not a concept that can vary depending on the investor's subjective understanding about the
treatment it expects to receive. This is so even when those expectations might be based on what
has been offered to the investor. Considering the investor's legitimate expectations would have

the effect of eliminating States' regulatory capacity, something the States Parties never agreed to

The second requirement is also known by the Latin phrase "opinio juris" (opinio juris sive necessitates).

* Apotex Holdings Inc. and Apotex Inc. v. United States of America, ICSID Case No. ARB(AF)/12/1, Counter-
Memorial on the Merits and Objections to Jurisdiction of Respondent United States of America, Dec. 14, 2012,
paras. 352, 354, available at http://www.state.gov/documents/organization/203097.pdf.
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do in the Treaty. Therefore, State conduct is the only relevant factor in any inquiry regarding the
minimum standard of treatment.

0. El Salvador is not alone in this interpretation. In fact, the majority of CAFTA-DR Parties
have previously declared that the minimum standard of treatment does not include the protection
of investors' expectations. In a previous CAFTA-DR arbitration between Teco Holdings and the
Republic of Guatemala, four CAFTA-DR non-disputing Parties (El Salvador, the Dominican
Republic, Honduras, and the United States of America) filed written submissions interpreting
that the minimum standard of treatment under customary international law, as referred to in
CAFTA-DR Article 10.5, does not include the protection of investors' expectations, legitimate or
otherwise.

10.  Three non-disputing Parties in the Teco v. Guatemala arbitration also made oral
submissions. During its oral submission, the United States incorporated by reference its
interpretation regarding investors' expectations expressed in a NAFTA proceeding also
interpreting the content of the minimum standard of treatment under customary international
law.* In that NAFTA arbitration, Grand River v. United States, the United States clearly stated
that "States are not obligated to protect a foreign investor’s expectations—legitimate or

otherwise—under the minimum standard of treatment."”

> TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Non-disputing Party
Submissions of El Salvador, Oct. 5, 2012, paras. 13-14 (attached to this Submission as Annex A); the Dominican
Republic, Oct. 5, 2012, para. 10 (Annex B); Honduras, Nov. 15, 2012, paras. 9-10 (Annex C); and the United States
of America, Nov. 23, 2012, para. 6 (Annex D). The non-disputing Party submissions are also available at
http://portaldace.mineco.gob.gt/casos-guatemala .

* TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Oral Submission of the
United States of America, Hearing Transcript, Vol. 5, Mar. 4, 2013, at 822-824 (Annex E).

> Grand River Enterprises Six Nations, Ltd., et al. v. United States of America, UNCITRAL, Counter-Memorial of
Respondent United States of America, Dec. 22, 2008, at 96-100, available at http://www.state.gov/documents/
organization/114065.pdf. See also, Glamis Gold, Ltd. v. United States of America, Counter-Memorial of Respondent

3
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11.  In addition to the four non-disputing Parties, Guatemala declared in its written
submissions in Teco v. Guatemala the same interpretation that "the doctrine of legitimate

n6 Therefore, at

expectations does not apply in the context of the international minimum standard.
least five of the seven CAFTA-DR Parties have declared in the previous CAFTA-DR arbitrations
that there is no role for investors' expectations in an analysis of whether a State has complied
with its international obligations under CAFTA-DR Article 10.5.

12. Finally, El Salvador would like to clarify an apparent misunderstanding regarding what
the tribunal in the TECO v. Guatemala arbitration decided regarding this issue. The Claimants in
the present arbitration seem to indicate that the tribunal in TECO v. Guatemala rejected
Guatemala's interpretation that there is no role for investors' expectations in an analysis regarding
compliance with the minimum standard of treatment.” El Salvador notes that the passage of the
award quoted by the Claimants in this arbitration does not correspond to the tribunal's analysis; it
is a summary of the claimant's arguments in that case.® In reality, the tribunal in the TECO v.

Guatemala arbitration agreed with Guatemala that there is no role for legitimate expectations in

an analysis under the minimum standard of treatment, and cited the non-disputing Party

United States of America, Sept. 19, 2006, at 233-234, available at http://www.state.gov/documents/organization/
73686.pdf.

8 TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Rejoinder of the
Republic of Guatemala, Sept. 24, 2012, paras. 172, 182, available at http://portaldace.mineco.gob.gt/sites/default/
files/unidades/DefensaComercial/Casos/Controversias/Inversionista%20-%20Estado/Arbitraje%2010-23%20%28
Tec0%29/Memorial%20de%20D%C3%BAplica/Memorial%20de%20D%C3%BAplica/Ingles/Rejoinder%20ENG.

pdf.

7 Spence International Investments, LLC, et al. v. Costa Rica, Claimants' Rejoinder on Jurisdiction, Feb. 4, 2015,
para. 117 and n.85, available at http://www.comex.go.cr/tratados/vigentes/cafta/Casos/150204%20Claimants%20
Rejoinder%200n%20Jurisdiction.pdf.

8 TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Award, Dec. 19, 2013,
para. 267, available at https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=show
Doc&docld=DC4012_ En&caseld=C1280.
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submissions of El Salvador, the Dominican Republic, and Honduras to support this

determination.’

D. Only extreme levels of State conduct fall below the minimum standard of
treatment
13.  Due to the origin of the minimum standard of treatment in customary international law as

an absolute floor to the treatment States may provide, only State actions of an extreme nature can
violate the minimum standard of treatment. Like other CAFTA-DR Parties, El Salvador
understands that the conduct of a State must rise to the level of manifest arbitrariness, utter lack
of due process, blatant unfairness, evident discrimination, or egregious denial of justice, to
become a breach of CAFTA-DR Article 10.5."

14.  Conversely, conduct that is merely arbitrary has not been established to constitute a
breach of the minimum standard of treatment based on evidence of general and consistent State
practice followed from a sense of legal obligation, as required by CAFTA-DR Article 10.5."

15. In addition, as the United States expressed in its non-disputing Party submission in the

Teco case, "[d]etermining a breach of the minimum standard of treatment 'must be made in the

® TECO v. Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Award, Dec. 19, 2013,
para. 621 and n.513 ("It is clear, in the eyes of the Arbitral Tribunal, that any investor has the expectation that the
relevant applicable legal framework will not be disregarded or applied in an arbitrary manner. However, that kind of
expectation is irrelevant to the assessment of whether a State should be held liable for the arbitrary conduct of one of
its organs. What matters is whether the State’s conduct has objectively been arbitrary, not what the investor expected
years before the facts.").

1 See, e.g., TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Non-disputing
Party Submissions of the Dominican Republic, Oct. 5, 2012, paras. 6-9 (Annex B); Honduras, Nov. 15, 2012, para. 9
(Annex C); and the United States of America, Nov. 23, 2012, para. 6 (Annex D).

" See, e.g., Glamis Gold, Ltd. v. United States of America, Counter-Memorial of Respondent United States of
America, Sept. 19, 2006, at 227-230, available at http://www.state.gov/documents/organization/73686.pdf.

Annex 386



light of the high measure of deference that international law generally extends to the right of

domestic authorities to regulate matters within their borders." '

E. A claimant has the burden to prove that the concept of "fair and equitable
treatment'" may be applied in contexts other than denial of justice

16. Article 10.5, second paragraph, specifically mentions that the concept of "fair and
equitable treatment" as part of the minimum standard of treatment "includes the obligation to not
deny justice in criminal, civil, or administrative adjudicatory proceedings in accordance with the
principle of due process embodied in the principal legal systems of the world."
17. The United States noted in its non-disputing Party submission in the TECO v. Guatemala
case that "the minimum standard of treatment is an umbrella concept reflecting a set of rules that,
over time, has crystallized into customary international law in specific contexts.""
18.  In Apotex v. United States of America, the United States explained that the applicability
of the minimum standard of treatment under customary international law has only been
established in a few areas. The United States explained in further detail:

Sufficiently broad State practice and opinio juris thus far have

coincided to establish minimum standards of State conduct in only

a few areas, such as the requirements to provide compensation for

expropriation, to provide full protection and security (or a

minimum level of internal security and law); and to refrain from

denials of justice. In the absence of an international law rule

governing State conduct in a particular area, a State is free to
conduct its affairs as it deems appropriate.'*

2 TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Non-disputing Party
Submission of the United States of America, Nov. 23, 2012, para. 7 (internal citation omitted) (Annex D).

B TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Non-disputing Party
Submission of the United States of America (November 23, 2012), para. 3 (emphasis added) (Annex D).

' Apotex Holdings Inc. and Apotex Inc. v. United States of America, ICSID Case No. ARB(AF)/12/1, Counter-
Memorial on the Merits and Objections to Jurisdiction of Respondent United States of America, Dec. 14, 2012, para.
353 (emphasis added, internal citations omitted), available at http://www.state.gov/documents/
organization/203097.pdf.
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19.  CAFTA-DR includes expropriation in Article 10.7 and deals with full protection and
security in Article 10.5.2(b). This makes denial of justice the only established area of application
recognized in Article 10.5.2(a) for the concept of "fair and equitable treatment" as part of the
minimum standard of treatment.

20. A party alleging the applicability of the minimum standard of treatment beyond the area
of denial of justice has the burden to prove the existence of the norm it alleges. As mentioned
before, the proof must be based on the general and consistent State practice that States follow
from a sense of a legal obligation.

21. In the absence of evidence of general and consistent State practice that they follow from a
sense of a legal obligation, as required by CAFTA-DR Article 10.5 and Annex 10-B, it is not
possible to establish the existence of additional obligations as part of the concept of "fair and
equitable treatment" included in the minimum standard of treatment. Therefore, unless a party
(normally the claimant) proves otherwise with evidence of the general and consistent practice of
States that they follow from a sense of legal obligation, the concept of "fair and equitable
treatment" used in CAFTA-DR as part of the minimum standard of treatment, has only been
established as applicable in the area of denial of justice.

II. ARTICLE 10.7 (EXPROPRIATION AND COMPENSATION)

22.  Article 10.7.1 protects investments covered by CAFTA-DR from direct and indirect
expropriation, except (a) for a public purpose; (b) in a non-discriminatory manner; (c) on
payment of prompt, adequate, and effective compensation in accordance with paragraphs 2-4 of
Article 10.7; and (d) in accordance with due process of law and Article 10.5.

23. The CAFTA-DR Parties made it clear that Article 10.7 must be interpreted in accordance

with Annex 10-C. In Annex 10-C, the CAFTA-DR Parties "confirm[ed] their shared
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understanding" that, "[e]xcept in rare circumstances, nondiscriminatory regulatory actions by a
Party that are designed to protect legitimate public welfare objectives, such as public health,
safety, and the environment, do not constitute indirect expropriations."

24, Therefore, a claimant would have the burden to rebut the strong presumption created in
CAFTA-DR that a State's nondiscriminatory regulatory measures designed to protect the
environment do not constitute an indirect expropriation.

III.  ARTICLE 10.18 (CONDITIONS AND LIMITATIONS ON CONSENT OF EACH PARTY)

25.  Article 10.18.1 provides that "no claim may be submitted to arbitration . . . if more than
three years have elapsed from the date the claimant first acquired, or should have first acquired,
knowledge of a breach under CAFTA-DR Article 10.16.1 . . . and knowledge that the claimant . .
. has incurred loss or damage."

26.  CAFTA-DR does not require the investor to act immediately. Article 10.15 encourages
the parties to a dispute to "seek to resolve [it] through consultation and negotiation, which may
include the use of non-binding, third-party procedures such as conciliation and mediation." In
addition, Article 10.16.3 mandates a minimum period of six months between the date of the
events giving rise to a claim and the date when an investor may submit the claim to arbitration. "’
27.  According to Article 10.18.1, a claim becomes time-barred three years from the date
when the claimant first acquired, or should have first acquired, knowledge of the alleged breach
and knowledge of loss or damage as a result of that breach. This three-year time limit includes
the time that the parties to the dispute may be engaged in direct consultation or negotiation, as

well as in conciliation or mediation procedures.

'* This is the minimum waiting time, provided that the claimant has also filed the required Notice of Intent within
those six months and at least 90 days earlier, in accordance with CAFTA-DR Article 10.16.2.
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28.  This leaves a window of 2’2 years (after the mandatory minimum of six months counted
from the events that give rise to the claim) for an investor to initiate arbitration under CAFTA-
DR Article 10.16.

A. Knowledge of the existence of a measure alleged to breach CAFTA-DR and
resulting harm is sufficient to trigger the three-year statute of limitations

29.  Article 10.18.1 refers to knowledge of a "breach alleged under [CAFTA] Article 10.16.1"
and knowledge of resulting harm as the triggering event for the three-year statute of limitations
to begin to run. However, it is not necessary for the investor to know that there has been a breach
of a certain provision of CAFTA-DR Section A, of an investment authorization, or of an
investment agreement, in the legal sense. It is sufficient if the investor is aware, or should be
aware, of the existence of a measure that harms it and that is later alleged to constitute the breach

under CAFTA-DR Article 10.16.1.

B. It is not necessary to know the exact amount of loss or damage, only that loss
or damage has been suffered as a result of the measure

30.  While knowledge of loss or damage is required, it is not necessary to have knowledge of
the precise amount of the loss or damage.'® The only requirement in Article 10.18.1 is

knowledge that there has been some loss or damage as a result of the offending measure.

1 Grand River Enterprises Six Nations, Ltd., et al. v. United States of America, UNCITRAL, Decision on
Objections to Jurisdiction, July 20, 2006, para. 77 ("A party is said to incur losses, debts, expenses or obligations, all
of which may significantly damage the party’s interests, even if there is no immediate outlay of funds or if the
obligations are to be met through future conduct. Moreover, damage or injury may be incurred even though the
amount or extent may not become known until some future time."), available at http://www.state.gov/documents/
organization/69499.pdf.
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C. It is irrelevant whether an alleged breach is characterized as an act having a
continuing character

31. Because the requirement refers to "the date on which the claimant first acquired, or
should have first acquired, knowledge of a breach", it is irrelevant whether the measure is
characterized as an act having a continuing character. El Salvador agrees with the United States’
submission regarding the same language in NAFTA:

An investor first acquires knowledge of an alleged breach and loss

at a particular moment in time: under Article 1116(2), that

knowledge is acquired on a particular "date." Such knowledge

cannot first be acquired on multiple dates, nor can such knowledge
first be acquired on a recurring basis.'’

IV.  ARTICLE 10.1 (SCOPE AND COVERAGE)

32. CAFTA-DR Article 10.1.3 provides that:
For greater certainty, this Chapter [Ten] does not bind any Party in
relation to any act or fact that took place or any situation that

ceased to exist before the date of entry into force of this
Agreement.

33. This clause tracks the language of the non-retroactivity principle as stated in Article 28 of
the Vienna Convention on the Law of Treaties and affirms that this principle applies to all of the
provisions on investment in CAFTA-DR Chapter Ten, including Section B: Investor-State
Dispute Settlement. The consent of CAFTA-DR Parties to arbitration in Article 10.17 is thus
limited ratione temporis by the language of Article 10.1.3. Each Party’s consent does not extend
to arbitration with respect to measures adopted or any act or fact that took place before CAFTA-

DR entered into force for that Party.

7 Merrill & Ring Forestry, L.P. v. Canada, UNCITRAL, Submission of the United States of America, July 14,
2008, para. 5 (emphasis in original), available at http://www.state.gov/documents/organization/128851.pdf.
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without reference to the minimum standard of treatment under customary international
law, and is therefore much broader in scope than the first.

Under Article 31.1 of the Vienna Convention on the Law of Treaties, treaties shall be
interpreted in good faith in accordance with the ordinary meaning to be given to its terms.
Article 10.5 establishes that each State Party shall accord to covered investments
treatment in accordance with customary international law, including fair and equitable
treatment and full protection and security. It is important to note from the outset that the
title and purpose of Article 10.5 is “Minimum Standard of Treatment,” not “Fair and
Equitable Treatment.” “Fair and equitable treatment” is merely mentioned as a
subordinate concept that is included under the broader category of “minimum standard of
treatment.” The second paragraph of Article 10.5 clearly establishes that this concept of
“fair and equitable treatment” cannot go beyond the minimum standard of treatment to be
afforded to aliens under customary international law.

Therefore, the terms of Article 10.5 of the Agreement clearly reflect the intention of the
States Parties to adopt the most restrictive possible interpretation of “fair and equitable
treatment” as a part of the minimum standard of treatment under customary international
law.

Annex 10-B of the Agreement makes it clear that in referring to “customary international
law” in Article 10.5, the States Parties understood that customary international law
“results from a general and consistent practice of States that they follow from a sense of
legal obligation.”

In order to ascertain the current state of customary international law, it is necessary to

look to the practice of States rather than rely on arbitral tribunal decisions that have not
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reviewed the minimum standard of treatment. As far back as the era of the Permanent
Court of Justice, it has been established that the party alleging the existence of a norm of
customary international law has the burden of proving the existence of a general and
consistent practice of States—a practice that States follow from a sense of legal
obligation--that has given rise to the alleged norm.

9. Owing to the origins of “minimum standard of treatment” in customary international law,
as the absolute lowest threshold that supplements the obligation of States to afford aliens
at least the same standard of treatment that States afford their own nationals, only actions
by a State that are shocking, egregious, [and] outrageous can breach the minimum
standard of treatment, which includes fair and equitable treatment as a concept included
in the minimum standard.

10. The Republic of Honduras considers the following to be valid specific examples of
conduct that can violate the minimum standard of conduct: a serious denial of justice;
manifest arbitrariness; blatant unfairness; a complete lack of due process; evident
discrimination; or a manifest lack of reasons for a particular decision. Since the focus
must be on the State’s conduct, however, the Republic of Honduras does not believe that
it is valid or necessary to refer to investors’ expectations in order decide whether or not

the minimum standard of treatment has been violated.

[Stamp: Ministry of Industry and Commerce] [Initialed]

José Adonis Lavaire
Minister of Industry and Commerce

1 Glamis Gold Ltd., v. United States of America, Award of June 8, 2009, paragraphs 616 and 627. Available at
https://www.italaw.com/documents/Glamis_Award_001.pdf
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COMPREHENSIVE AND PROGRESSIVE AGREEMENT

FOR

TRANS-PACIFIC PARTNERSHIP

PREAMBLE

The Parties to this Agreement, resolving to :

REAFFIRM the matters embodied in the preamble to the Trans-Pacific Partnership

Agreement, done at Auckland on 4 February 2016 (hereinafter referred to as “the

TPP”);

REALISE expeditiously the benefits of the TPP through this Agreement and their

strategic and economic significance;

CONTRIBUTE to maintaining open markets, increasing world trade, and creating

new economic opportunities for people of all incomes and economic backgrounds;

PROMOTE further regional economic integration and cooperation between them;

ENHANCE opportunities for the acceleration of regional trade liberalisation and

investment;

REAFFIRM the importance of promoting corporate social responsibility, cultural
identity and diversity, environmental protection and conservation, gender equality,
indigenous rights, labour rights, inclusive trade, sustainable development and
traditional knowledge, as well as the importance of preserving their right to regulate

in the public interest; and
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negotiated restructuring means the restructuring or rescheduling of a debt
instrument that has been effected through (a) a modification or amendment of that
debt instrument, as provided for under its terms, or (b) a comprehensive debt
exchange or other similar process in which the holders of no less than 75 per cent
of the aggregate principal amount of the outstanding debt under that debt
instrument have consented to the debt exchange or other process;

New York Convention means the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958;

non-disputing Party means a Party that is not a party to an investment dispute;
protected information means confidential business information or information
that is privileged or otherwise protected from disclosure under a Party’s law,
including classified government information;

respondent means the Party that is a party to an investment dispute;
Secretary-General means the Secretary-General of ICSID; and

UNCITRAL Arbitration Rules means the arbitration rules of the United Nations
Commission on International Trade Law.

Article 9.2: Scope

1. This Chapter shall apply to measures adopted or maintained by a Party
relating to:

(a) investors of another Party;

(b) covered investments; and

(©) with respect to Article 9.10 (Performance Requirements) and
Article 9.16 (Investment and Environmental, Health and other
Regulatory Objectives), all investments in the territory of that

Party.

2. A Party’s obligations under this Chapter shall apply to measures adopted
or maintained by:

(a) the central, regional or local governments or authorities of that
Party; and

9-5
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(b) any person, including a state enterprise or any other body, when it
exercises any governmental authority delegated to it by central,
regional or local governments or authorities of that Party.13

3. For greater certainty, this Chapter shall not bind a Party in relation to an
act or fact that took place or a situation that ceased to exist before the date of entry
into force of this Agreement for that Party.

Article 9.3: Relation to Other Chapters

1. In the event of any inconsistency between this Chapter and another
Chapter of this Agreement, the other Chapter shall prevail to the extent of the
inconsistency.

2. A requirement of a Party that a service supplier of another Party post a
bond or other form of financial security as a condition for the cross-border supply
of a service does not of itself make this Chapter applicable to measures adopted or
maintained by the Party relating to such cross-border supply of the service. This
Chapter shall apply to measures adopted or maintained by the Party relating to the
posted bond or financial security, to the extent that the bond or financial security
is a covered investment.

3. This Chapter shall not apply to measures adopted or maintained by a Party
to the extent that they are covered by Chapter 11 (Financial Services).

Article 9.4: National Treatment'

1. Each Party shall accord to investors of another Party treatment no less
favourable than that it accords, in like circumstances, to its own investors with
respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments in its territory.

2. Each Party shall accord to covered investments treatment no less
favourable than that it accords, in like circumstances, to investments in its
territory of its own investors with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of
investments.

> For greater certainty, governmental authority is delegated under the Party’s law, including
through a legislative grant or a government order, directive or other action transferring or
authorising the exercise of governmental authority.

' For greater certainty, whether treatment is accorded in “like circumstances” under Article 9.4
(National Treatment) or Article 9.5 (Most-Favoured-Nation Treatment) depends on the totality of
the circumstances, including whether the relevant treatment distinguishes between investors or
investments on the basis of legitimate public welfare objectives.

9-6
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3. For greater certainty, the treatment to be accorded by a Party under
paragraphs 1 and 2 means, with respect to a regional level of government,
treatment no less favourable than the most favourable treatment accorded, in like
circumstances, by that regional level of government to investors, and to
investments of investors, of the Party of which it forms a part.

Article 9.5: Most-Favoured-Nation Treatment

1. Each Party shall accord to investors of another Party treatment no less
favourable than that it accords, in like circumstances, to investors of any other
Party or of any non-Party with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of
investments in its territory.

2. Each Party shall accord to covered investments treatment no less
favourable than that it accords, in like circumstances, to investments in its
territory of investors of any other Party or of any non-Party with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale
or other disposition of investments.

3. For greater certainty, the treatment referred to in this Article does not
encompass international dispute resolution procedures or mechanisms, such as
those included in Section B (Investor-State Dispute Settlement).

Article 9.6: Minimum Standard of Treatment ">

1. Each Party shall accord to covered investments treatment in accordance
with applicable customary international law principles, including fair and
equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes the customary international
law minimum standard of treatment of aliens as the standard of treatment to be
afforded to covered investments. The concepts of “fair and equitable treatment”
and “full protection and security” do not require treatment in addition to or
beyond that which is required by that standard, and do not create additional
substantive rights. The obligations in paragraph 1 to provide:

(a) “fair and equitable treatment” includes the obligation not to deny
justice in criminal, civil or administrative adjudicatory proceedings
in accordance with the principle of due process embodied in the
principal legal systems of the world; and

15 Article 9.6 (Minimum Standard of Treatment) shall be interpreted in accordance with Annex 9-
A (Customary International Law).
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(b) “full protection and security” requires each Party to provide the
level of police protection required under customary international
law.

3. A determination that there has been a breach of another provision of this
Agreement, or of a separate international agreement, does not establish that there
has been a breach of this Article.

4. For greater certainty, the mere fact that a Party takes or fails to take an
action that may be inconsistent with an investor’s expectations does not constitute
a breach of this Article, even if there is loss or damage to the covered investment
as a result.

5. For greater certainty, the mere fact that a subsidy or grant has not been
issued, renewed or maintained, or has been modified or reduced, by a Party, does
not constitute a breach of this Article, even if there is loss or damage to the
covered investment as a result.

Article 9.7: Treatment in Case of Armed Conflict or Civil Strife

1. Notwithstanding Article 9.12.6(b) (Non-Conforming Measures), each
Party shall accord to investors of another Party and to covered investments non-
discriminatory treatment with respect to measures it adopts or maintains relating
to losses suffered by investments in its territory owing to armed conflict or civil
strife.

2. Notwithstanding paragraph 1, if an investor of a Party, in a situation
referred to in paragraph 1, suffers a loss in the territory of another Party resulting
from:

(a) requisitioning of its covered investment or part thereof by the
latter’s forces or authorities; or

(b) destruction of its covered investment or part thereof by the latter’s
forces or authorities, which was not required by the necessity of the
situation,

the latter Party shall provide the investor restitution, compensation or both, as
appropriate, for that loss.

3. Paragraph 1 shall not apply to existing measures relating to subsidies or
grants that would be inconsistent with Article 9.4 (National Treatment) but for
Article 9.12.6(b) (Non-Conforming Measures).

9-8
Annex 389



Article 9.8: Expropriation and Compensation'®

1. No Party shall expropriate or nationalise a covered investment either
directly or indirectly through measures equivalent to expropriation or
nationalisation (expropriation), except:

(a) for a public purpose;”’ 18

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate and effective compensation in
accordance with paragraphs 2, 3 and 4; and

(d) in accordance with due process of law.
2. Compensation shall:
(a) be paid without delay;
(b) be equivalent to the fair market value of the expropriated
investment immediately before the expropriation took place (the

date of expropriation);

(c) not reflect any change in value occurring because the intended
expropriation had become known earlier; and

(d)  be fully realisable and freely transferable.

3. If the fair market value is denominated in a freely usable currency, the
compensation paid shall be no less than the fair market value on the date of
expropriation, plus interest at a commercially reasonable rate for that currency,
accrued from the date of expropriation until the date of payment.

' Article 9.8 (Expropriation and Compensation) shall be interpreted in accordance with Annex 9-
B (Expropriation) and is subject to Annex 9-C (Expropriation Relating to Land).

' For greater certainty, for the purposes of this Article, the term “public purpose” refers to a
concept in customary international law. Domestic law may express this or a similar concept by

CLINNT3

using different terms, such as “public necessity”, “public interest” or “public use”.

'8 For the avoidance of doubt: (i) if Brunei Darussalam is the expropriating Party, any measure of
direct expropriation relating to land shall be for the purposes as set out in the Land Code (Cap. 40)
and the Land Acquisition Act (Cap. 41), as of the date of entry into force of the Agreement for it;
and (ii) if Malaysia is the expropriating Party, any measure of direct expropriation relating to land
shall be for the purposes as set out in the Land Acquisitions Act 1960, Land Acquisition Ordinance
1950 of the State of Sabah and the Land Code 1958 of the State of Sarawak, as of the date of entry
into force of the Agreement for it.
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4. If the fair market value is denominated in a currency that is not freely
usable, the compensation paid, converted into the currency of payment at the
market rate of exchange prevailing on the date of payment, shall be no less than:

(a) the fair market value on the date of expropriation, converted into a
freely usable currency at the market rate of exchange prevailing on
that date; plus

(b)  interest, at a commercially reasonable rate for that freely usable
currency, accrued from the date of expropriation until the date of
payment.

5. This Article shall not apply to the issuance of compulsory licences granted
in relation to intellectual property rights in accordance with the TRIPS
Agreement, or to the revocation, limitation or creation of intellectual property
rights, to the extent that the issuance, revocation, limitation or creation is
consistent with Chapter 18 (Intellectual Property) and the TRIPS Agreemen‘t.19

6. For greater certainty, a Party’s decision not to issue, renew or maintain a
subsidy or grant, or decision to modify or reduce a subsidy or grant,

(a) in the absence of any specific commitment under law or contract to
issue, renew or maintain that subsidy or grant; or

(b) in accordance with any terms or conditions attached to the
issuance, renewal, modification, reduction and maintenance of that

subsidy or grant,

standing alone, does not constitute an expropriation.

Article 9.9: Transfers?

1. Each Party shall permit all transfers relating to a covered investment to be
made freely and without delay into and out of its territory. Such transfers include:

(a) contributions to capital;21

(b) profits, dividends, interest, capital gains, royalty payments,
management fees, technical assistance fees and other fees;

' For greater certainty, the Parties recognise that, for the purposes of this Article, the term
“revocation” of intellectual property rights includes the cancellation or nullification of those rights,
and the term “limitation” of intellectual property rights includes exceptions to those rights.

% For greater certainty, this Article is subject to Annex 9-E (Transfers).
! For greater certainty, contributions to capital include the initial contribution.

9-10
Annex 389






ANNEX 390


















ANNEX 391









discuss UK accession to CPTPP. I am delighted that all CPTPP members have welcomed our
interest in accession.

CPTPP membership will complement and reinforce new and enhanced bilateral trade agreements
we have already signed or are negotiating now — with Australia, Canada, Chile, Japan, Mexico,
New Zealand, Peru, Singapore and Vietnam. We believe our strong bilateral trade relationships
with CPTPP members, including with Brunei and Malaysia, provide an effective springboard to
our CPTPP accession.

We would now like to formalise our request to commence accession negotiations. I hope you
will consider our request favourably and we stand ready to engage with you in order to establish
a Working Group and to agree a timetable to negotiate the UK’s accession. The UK will publish
its outline approach, scoping analysis, and response to our public consultation before we begin
negotiations. I look forward to working with you and the CPTPP members.

Best wishes,

THE RT HON ELIZABETH TRUSS MP

Secretary of State for International Trade
& President of the Board of Trade
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PART 1V - CHAPTER C
ARTICLE 1105 NAFTA

(1) INTRODUCTION

As noted in the previous Chapter, at the outset of the Tribunal’s discussion of
NAFTA Article 1102, an affirmative finding of a malign intent under NAFTA
Article 1101 might satisfy the requirements of a showing of the requisite “relation”
under NAFTA Article 1105. But a failure to find a malign intent under Article 1101
might yet be repaired by an affirmative finding that an investor had not been
accorded treatment in accordance with international law. Hence in fairness to
Methanex, the Tribunal, as part of the joinder of jurisdictional questions and the
merits, will now turn to the material adduced with respect to the claims under
Article 1105 to determine whether a possible finding of a violation under Article

1105 could fulfil the requirements of Article 1101.

2) METHANEX’S CASE REGARDING ARTICLE 1105 NAFTA

Methanex submits that the US measures were intended to discriminate against
foreign investors and their investments and that intentional discrimination is, by
definition, inequitable. Thus it is claimed that the USA’s breach of Article 1102
NAFTA establishes a breach of Article 1105 as well.

Methanex’s pleaded claim under Article 1105 was commendably succinct. It was
developed in three paragraphs in the Second Amended Statement of Claim and
consisted of a single assertion: “the California measures were intended to

discriminate against foreign investors and their investments, and intentional

Part IV - Chapter C - Page 1
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discrimination is, by definition, unfair and inequitable”l. Methanex went on to
state, “[T]his is a straightforward case of raw economic protectionism. On such
facts, the United States’ breach of Article 1102 ‘establishes a breach of Article
1105 as well’”?. Methanex’s Reply devoted only four paragraphs to its Article 1105
claim - two of which argued against the validity of the FTC’s interpretation of
Article 1105° and two of which restated its contention that “intentional
discrimination violates even the minimum standard of treatment required by Article

110574,

4, Both in its written and oral submissions, Methanex contended that the FTC’s
interpretation of 31% July 2001 is a purported amendment, as opposed to a valid
interpretation, of Article 1105; and it is therefore not binding on this Tribunal under
Article 1131(2) NAFTA. In oral argument, Methanex assailed the FTC’s
interpretation as invalid substantively because Article 1131 requires the Tribunal
“to take into account all of international law””; and invalid procedurally because
[t]hat’s too distinct and too important a deletion from the Treaty to be anything

other than an amendment”®.

5. Accordingly, Methanex contends that the Tribunal should disregard the
interpretation on the basis that it is nothing more than an attempt by the USA
retroactively to suppress a legitimate claim. Methanex relies on the legal opinion
of the late Sir Robert Jennings in support of its contentions at the jurisdictional

phase

!'Second Am. Claim, para. 313; see id., para. 314 (referencing the NAFTA award in S.D. Myers).

2 Id., para. 315.

3 Reply, paras. 203-204; see generally Free Trade Commission Clarifications Related to NAFTA
Chapter 11, 31% July 2001.

4 Id., para. 205; see id., para. 206.
> Transcript Day 8, p. 1854 (lines 6-7).

%1d. atp. 1855 (lines 16-18).
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of this case:

“It would be wrong to discuss these three-Party ‘interpretations’ of what

have become key words in this arbitration, without protesting the

impropriety of the three governments making such an intervention well into

the process of the arbitration, not only after the benefit of seeing the written
pleadings of the parties but also virtually prompted by them’.”

Methanex contends that, in any event, the interpretation should have no material

impact on the proceedings as it cannot alter the substance of NAFTA’s

investment protections.

6. In response, the USA argued that the FTC’s interpretation is binding on this
Tribunal and, by its terms, precludes the contention that a breach of Article 1102
also breaches Article 1105 (or, as the case may be, another article in Chapter
Eleven, such as Article 1110)®. Even ignoring the FTC’s interpretation, the USA

argues, nationality-based discrimination was cabined exclusively under Article
1102°. Further, according to the USA, Methanex has not demonstrated the
existence of a rule of customary international law that prohibits a state from

differentiating  between nationals and aliens'’.

7. At the main hearing in June 2004, Methanex placed considerable weight on the
description of the general standard emerging for Article 1105(1) set out in the

award in the Waste Management v. Mexico arbitration:

“98. The search here is for the Article 1105 standard of review, and it is not

7 Expert Op. of Robert Jennings, 6™ September 2001 (Methanex’s Submission in Response to the
NAFTA Free Trade Commission Interpretation, 18" September 2001, Exh. 1).

8 Am. Defense at Part [V A.
% See id., para. 365.

10gee, e.g., id., paras. 366-370.

Part IV - Chapter C - Page 3

Annex 392



necessary to consider the specific results reached in the cases discussed
above. But as this survey shows, despite certain differences of emphasis a
general standard for Article 1105 is emerging. Taken together, the S.D.
Myers, Mondev, ADF and Loewen cases suggest that the minimum standard
of treatment of fair and equitable treatment is infringed by conduct
attributable to the State and harmful to the claimant if the conduct is
arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory and
exposes the claimant to sectional or racial prejudice, or involves a lack of
due process leading to an outcome which offends judicial propriety—as
might be the case with a manifest failure of natural justice in judicial
proceedings or a complete lack of transparency and candour in an
administrative process. In applying this standard it is relevant that the
treatment is in breach of representations made by the host State which were
reasonably relied on by the claimant.

99. Evidently the standard is to some extent a flexible one which must be
adapted to the circumstances of each case''.”

8. According to Methanex, California’s actions in banning MTBE and methanol and
precipitously introducing ethanol were arbitrary, grossly unfair, unjust and
idiosyncratic in the sense that there was a pandering to a domestic US industry, i.e.
the domestic ethanol industry. These actions were discriminatory because they
discriminated against foreign-owned investments such as the investments of
Methanex. In addition, Methanex argues that there was a complete lack of
transparency because the critical event was not the public hearings held in
California, but rather the meeting between Mr Davis and ADM in Decatur, Illinois.
Methanex claims that the promotion of ethanol in California was driven by the
political debt that Governor Davis felt he owed to ADM in return for its political
contributions, which was not in any way apparent in the administrative process 2.

Methanex submits that, whenever a political official implicitly favours one

competitor in return for political contributions and shuts another competitor out of

" Waste Mgmt. Inc. v. Mexico, Arb (AF)/00/3, paras. 98-99 (ICSID 2004); e.g., Transcript Day 8,
pp. 1939, 1944 (Mr Dugan for Methanex); Transcript Day 9, pp. 2151-2153 (Ms Guymon for the USA).

"2 Transcript Day 8, pp. 1944-1945.
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10.

the market, that action is arbitrary, grossly unfair, unjust, and idiosyncratic as the

.. . .13
decision is not made on the merits .

3) THE TRIBUNAL’S DECISION REGARDING ARTICLE 1105
NAFTA

Article 1105 NAFTA provides:

“1. Each Party shall accord to investments of investors of another
Party treatment in accordance with international law, including fair
and equitable treatment and full protection and security.

2. Without prejudice to paragraph 1 and notwithstanding Article
1108(7)(b), each Party shall accord to investors of another Party,
and to investments of investors of another Party, non-discriminatory
treatment with respect to measures it adopts or maintains relating to
losses suffered by investments in its territory owing to armed conflict
or civil strife.

3. Paragraph 2 does not apply to existing measures relating to
subsidies or grants that would be inconsistent with Article 1102
but for Article 1108(7)(b).”

Article 1108(7)(b), to which Article 1105(3) refers, provides: “(b) subsidies or
grants provided by a Party or a state enterprise, including government supported
loans, guarantees and insurance”. Article 1131(2) provides: “2. An interpretation by
the Commission of a provision of this Agreement shall be binding on a Tribunal

established under this Section”.

As recited earlier in this Award, the FTC issued on 31 July 2001 an interpretation
of Article 1105(1), as follows:

“B. Minimum Standard of Treatment in Accordance with

14, at pp. 1940-1942.
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11.

International Law

1. Article 1105(1) prescribes the customary international law
minimum standard of treatment of aliens as the minimum standard
of treatment to be afforded to investments of investors of another
Party.

2. The concepts of "fair and equitable treatment" and "full
protection and security” do not require treatment in addition to or
beyond that which is required by the customary international law
minimum standard of treatment of aliens.

3. A determination that there has been a breach of another provision
of the NAFTA, or of a separate international agreement, does not
establish that there has been a breach of Article 1105(1).”

The purport of this FTC interpretation has been discussed in a number of NAFTA

. 14 . .
arbitral awards ~, some of which are relevant to this case.

The tribunal in Mondev, for example, emphasised that the application of the
customary international law standard does not per se permit resort to other treaties
of the NAFTA Parties or, indeed, other provisions within NAFTA". The ADF
tribunal emphasised that recourse to customary international law “must be
disciplined by being based on State practice and judicial or arbitral case law or

»18 The Loewen tribunal

other sources of customary or general international law
observed, by way of obiter dictum: “Manifest injustice in the sense of a lack of due

process leading to an outcome which offends a sense of judicial propriety is

14 See, e.g., Metalclad Corp. v. Mexico, 5 ICSID Reports 209 (Second Am. Claim App., 3 LA tab

85); S. D. Myers v. Canada, Partial Award 40 ILM 1408 (Second Am. Claim App., 4 LA tab 97); Mondev
Int’l Ltd. v. United States, 6 ICSID Reports 181, 42 ILM 85 (Am. Defense App., 4 LA tab 61); The Loewen
Group, Inc. v. United States, 42 ILM 811 (Am. Defense App., 4 LA tab 58); ADF Group Inc. v. United
States, 6 ICSID Reports 470, (Am. Defense App., 1 LA tab 2).

'S Mondev Int'l Ltd., paras. 120-121.

1 4pF Group Inc., para. 184.
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12.

13.

14.

enough, even if one applies the [FTC] Interpretation according to its terms”'.

Most recently, as more fully cited above from Methanex’s argument, the NAFTA
tribunal in Waste Management attempted the difficult task of synthesising the post-
interpretation jurisprudence of Article 1105, as: “[T]he minimum standard of
treatment of fair and equitable treatment is infringed by conduct attributable to the
State and harmful to the claimant if the conduct is arbitrary, grossly unfair, unjust
or idiosyncratic, is discriminatory and exposes the claimant to sectional or racial
prejudice, or involves a lack of due process leading to an outcome which offends
judicial propriety—as might be the case with a manifest failure of natural justice in
judicial proceedings or a complete lack of transparency and candour in any

administrative process.”

Methanex marshals a number of arguments, which are considered below.
Ultimately, however, the Tribunal decides that Methanex’s claim under Article

1105 fails for a number of reasons.

First, even assuming that Methanex had established discrimination under Article
1102, (which the Tribunal has found it did not) and ignoring, for the moment, the
FTC’s interpretation - the plain and natural meaning of the text of Article 1105 does
not support the contention that the “minimum standard of treatment” precludes
governmental differentiations as between nationals and aliens. Article 1105(1) does
not mention discrimination; and Article 1105(2), which does mention it, makes
clear that discrimination is not included in the previous paragraph. By prohibiting
discrimination between nationals and aliens with respect to measures relating to
losses suffered by investments owing to armed conflict or civil strife, the second

paragraph imports that the preceding paragraph did not prohibit - in all other

7 The Loewen Group, Inc., para. 132.
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15.

16.

17.

circumstances - differentiations between nationals and aliens that might otherwise
be deemed legally discriminatory: inclusio unius est exclusio alterius. The textual
meaning is reinforced by Article 1105(3), which makes clear that the exception in

paragraph 2 is, indeed, an exception.

Elsewhere, when the NAFTA Parties wished to incorporate a norm of non-
discrimination, they did so - as one finds in Article 1110(1)(b) which requires that a
lawful expropriation must, among other requirements be effected “on a non-
discriminatory basis”. But Article 1110(1)(c) makes clear that the NAFTA Parties
did not intend to include discrimination in Article 1105(1). Article 1110(1)(c)
establishes that another requirement for a lawful expropriation is that it be effected
“in accordance with due process of law and Article 1105(1)”. If Article 1105(1) had
already included a non-discrimination requirement, there would be no need to insert
that requirement in Article 1110(1)(b), for it would already have been included in

the incorporation of Article 1105(1)’s due process requirement.

This is not an instance of textual ambiguity or lacuna which invites a tribunal even
to contemplate making law. When the NAFTA Parties did not incorporate a non-
discrimination requirement in a provision in which they might have done so, it
would be wrong for a tribunal to pretend that they had. Thus, even if Methanex had
succeeded in establishing that it had suffered a discrimination for its claim under
Article 1102, it would not be admissible for it, as a matter of textual interpretation,

to establish a claim under Article 1105.

This textual analysis places the FTC’s interpretation in perspective. The
interpretation, it will be recalled, stated in relevant part that: “3. A determination
that there has been a breach of another provision of the NAFTA, or of a separate
international agreement, does not establish that there has been a breach of Article

1105(1)”. In clarifying that, for purposes of the present case, a determination of

discrimination under Article 1102 would not establish a breach of Article

Part [V - Chapter C - Page 8
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19.

20.

1105(1), the FTC simply confirmed the text.

In this respect, the rather severe words of the late Sir Robert Jennings, in his
September 2001 legal opinion for Methanex - referring to the “impropriety” of the
FTC Interpretation under the circumstances of the case'® - lack a predicate in this
case. For, as far as Methanex’s textual claim under Article 1105(1) was concerned,
the interpretation changed nothing. Moreover, as a factual matter, the Tribunal
cannot now assume that the three NAFTA Parties had Methanex’s claim
specifically in mind; the USA has observed that every NAFTA claimant in cases
pending in 2001 has argued that the FTC interpretation was specifically targeted

against it'’.

If there were rules of customary international law prohibiting differentiations by a
government between foreign investors or their investments and national investors or
their investments, a matter to which the Tribunal will turn in a moment, Sir
Robert’s opinion might be more understandable; but in oral submissions at the main
hearing Methanex cited only one case, which had been delivered a month earlier

and whose purport is, on examination, not helpful to its argument.

But even if Methanex’s assertions of the existence of a customary rule were correct,
the FTC interpretation would be entirely legal and binding on a tribunal seised with
a Chapter 11 case. The purport of Article 1131(2) is clear beyond peradventure (and
any investor contemplating an investment in reliance on NAFTA must be deemed
to be aware of it). Even assuming that the FTC interpretation was a far-reaching

substantive change (which the Tribunal believes not to be so with respect to the

'8 Expert Op. of Robert Jennings, 6" September 2001.

' Rejoinder, para. 186.
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22.

23.

issue relating to this case), Methanex cites no authority for its argument that far-
reaching changes in a treaty must be accomplished only by formal amendment

rather than by some form of agreement between all of the parties.

Article 39 of the Vienna Convention on the Law of Treaties says simply that “[a]
treaty may be amended by agreement between the parties”. No particular mode of
amendment is required and many treaties provide for their amendment by
agreement without requiring a re-ratification. Nor is a provision on the order of
Article 1131 inconsistent with rules of international interpretation. Article 31(3)(a)

of the Vienna Convention provides that:

“3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its
provisions.”

Nor is Article 1131(2) improper under general principles of law or international
constitutional principles. If a legislature, having enacted a statute, feels that the
courts implementing it have misconstrued the legislature’s intention, it is perfectly
proper for the legislature to clarify its intention. In a democratic and representative
system in which legislation expresses the will of the people, legislative clarification
in this sort of case would appear to be obligatory. The Tribunal sees no reason why

the same analysis should not apply to international law.

From the time of the Alabama award®, it has been accepted that States may agree

to

arbitrate by specifying the principles and rules of law they wish the tribunal to

20 The Washington Treaty of 8 May 1871 between the United Kingdom and the USA included

agreement on three rules applicable to the United Kingdom as a neutral during the Civil War, which ensured
that the United Kingdom would be held liable by the Geneva tribunal, even though these rules imposed higher
duties than those previously accepted under international law (subject only to quantum and jurisdiction over
the so-called “Indirect Claims”). See Tom Bingham, The Alabama Claims Arbitration, 54 ICLQ 1 (2005).
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apply. This is frequently referred to as arbitration on an agreed basis®'. When the
parties wish to arbitrate on an agreed basis, a tribunal is then bound by law and
honour to respect and give effect to the parties’s selection of the rules of law to be

applied.

24, Nevertheless, the Tribunal agrees with the implication of Methanex’s submission
with respect to the obligations of an international tribunal - that as a matter of
international constitutional law a tribunal has an independent duty to apply
imperative principles of law or jus cogens and not to give effect to parties’ choices
of law that are inconsistent with such principles. Yet even assuming that the USA
errs in its argument for an approach to minimum standards that does not prohibit
discrimination, this is not a situation in which there is a violation of a jus cogens
rule. Critically, the FTC interpretation does not exclude non-discrimination from
NAFTA Chapter 11, an initiative which would, arguably, violate a jus cogens and
thus be void under Article 53 of the Vienna Convention on the Law of Treaties.
All the FTC’s interpretation of Article 1105 does, in this regard, is to confine
claims based on alleged discrimination to Article 1102, which offers full play for a

principle of non-discrimination.

25.  As to the question of whether a rule of customary international law prohibits a
State, in the absence of a treaty obligation, from differentiating in its treatment of
nationals and aliens, international law is clear. In the absence of a contrary rule of
international law binding on the States parties, whether of conventional or
customary origin, a State may differentiate in its treatment of nationals and aliens.
As the previous discussion shows, no conventional rule binding on the NAFTA

Parties is to the contrary with respect to the issues raised in this case. Indeed, the

text of NAFTA indicates that the States parties explicitly excluded a rule of non-

2 See generally W. Michael Reisman, Nullity and Revision: The Review and Enforcement of
International Judgments and Awards (1971).
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26.

27.

discrimination from Article 1105.

Customary international law has established exceptions to this broad rule and has
decided that some differentiations are discriminatory. But the International Court of
Justice has held that “[t]he Party which relies on a custom of this kind must prove
that this custom is established in such a manner that it has become binding on the
other Party”**. In his oral submissions at the main hearing, Counsel for Methanex
cited only one case. That award, Waste Management, in the relevant part of the
excerpt quoted above, states that “the minimum standard of treatment of fair and
equitable treatment is infringed by conduct attributable to the State and harmful to
the claimant if the conduct is . . . discriminatory and exposes the claimant to

. . .. 23
sectional or racial prejudice . . .”

. The tribunal, presumably deriving this part of
its synthesis from Loewen, opined that the conduct must have been “discriminatory
and expose[d] the claimant to sectional or racial prejudice”*. The Tribunal need
not comment on the accuracy of the cumulative requirement in this part of the
Waste Management synthesis, since Methanex failed, as explained in Part III of this
Award, to establish that California and the California ban on MTBE was

discriminatory or in any way exposed it to “sectional or racial prejudice”. Methanex

offered no other authority for its assertion.

For all the above reasons, the Tribunal decides that Methanex’s claim under Article
1105 NAFTA fails. The Tribunal also decides that Methanex’s case under Article

1101 is not assisted by its arguments under Article 1105.

%2 Rights of Asylum (Colombia v. Peru), 1950 ICJ Rep. 266, 276 (US Reply Mem. on Jurisdiction,

Admissibility, and the Proposed Amendment App., 1 LA tab 11).

5 Waste Mgmt. Inc., para. 98.

24 Id. (emphasis added).

Part IV - Chapter C - Page 12

Annex 392






ANNEX 393




















































































ANNEX 394






INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES

In the Matter of the Arbitration between

TSA SPECTRUM DE ARGENTINA S.A.
Claimant

ARGENTINE REPUBLIC
Respondent

ICSID Case No. ARB/05/5

AWARD

Members of the Tribunal:

Judge Hans Danelius, President

Professor Georges Abi-Saab, Arbitrator
Mr. Grant D. Aldonas, Arbitrator

Secretary of the Tribunal: Ms. Natali Sequeira

Representing the Claimant:

Mr. R. Doak Bishop,

Mr. Craig S. Miles

Mr. Roberto Aguirre Luzi

Ms. Silvia Marchili

Mr. Ben Love

King & Spalding L.L.P.

1100 Louisiana St., Suite 4000,
Houston, Texas 77002, USA

Representing the Respondent:

Mr. Osvaldo César Guglielmino

Procurador del Tesoro de la Nacion Argentina
Procuracion del Tesoro de la Nacion

Posadas 1641 (1121), Buenos Aires

Argentina

Date of Dispatch to the Parties: December 19, 2008

Annex 394




II.

I1I.

IV.

VL

VIL

VIIL

IX.

TABLE OF CONTENTS

SUMMARY OF THE FACTS ..ottt 2
AL The CONCESSION ...cuviiieiieiieiieeteeetee sttt ettt ettt et sbe et 2
B.  Criminal iINVEStIZATIONS ....eeuvieiieiiieiieiietiesitesiee sttt sttestesee s e satesieeenteeneeenbeebeenseeseens 5
THE ICSID CONVENTION AND THE BIT ....coooiiiiiiiiiieeceeeeeecee e 5
PROCEDURAL HISTORY ..ottt 11
CLAIMS AND JURISDICTIONAL ISSUES......oooiiieeeeteee e 13
FIRST ISSUE OF JURISDICTION .....coiiiiiiiiiiiiiieienieeecteseee et 15
A, The parties’ arGUMENTS ........c.cecuieiuieriieriieieerieesiee st esteestteseeesieesaeesaaesaeeenteenseenbeenbeenseenees 15
1. The Argentine RepubIiC........ccooviiiiiiiiiiiieie e 15

2 T S A ettt et ettt eae s 17

B.  The Arbitral Tribunal’s findings .......c..cooveeiiiieiiieiieeceeeeeeeeeee e 19
SECOND ISSUE OF JURISDICTION ......coitiiitiiiiienteeieeteste sttt 23
A, The parties’ argUMENTS .........cccuieriieriieriiereerteeseesieesteesteeseesieesteessaesneeeseeenseenseenseenseenss 23
1. The Argentine REpUDLIC.......ccoeviiiiiiiiiiiiiiie e 23

2 S A et 26

B.  The Arbitral Tribunal’s fINdings .......cccovviiriiiiiiiiiiieceeeeeee e 30
THIRD ISSUE OF JURISDICTION........oiiiiiiiiiieieitteieieseteitee ettt 34
A.  The parties’ arGUIMENLS .........cevuieriiieiiieeitie et et e eteeetteeteeeeeeeseaeesabeesebeesseeenseeenseeens 34
1. The Argentine REPUDLIC.......cccveiiiiiiiiiiieciice e 34

2 S A et 36

B.  The Arbitral Tribunal’s fINdings .......cccovoiiriiiiiiiii e 39
FOURTH ISSUE OF JURISDICTION ....ccuiiiiiiiieieiieeiieieieei ettt 47
A.  The parties’ arGUIMENLS .........cevuieriiieeiieeiie et eeteeeteestteeteeesteeeseaeessaeesseeeseeeseeenseeens 47
1. The Argentine REPUDLIC.......ccvevieiiiiiiiiieiece e 47

2 S A bbb 49

B.  The Arbitral Tribunal’s findings ..........cccoveeiviieiiiiiiiecieceecieeeee e 50
(0 8 1 OO OO S PSRRI TSRRSRPPPRROO 51
AWARD ...ttt ettt 52
i

Annex 394



132.

133.

134.

135.

Indonesia®, ADC Affiliate Limited and ADC & ADMC Management Limited v. Republic
of Hungary™®, Tokios Tokelés v. Ukraine™). In a recent case — Rompetrol Group N.V. v.

!
Romania

0 _ the fact that there was a Romanian majority shareholding in a Dutch
company was not considered an obstacle to bringing proceedings against Romania under

the rules of the ICSID Convention and the Dutch-Romanian bilateral investment treaty.

Alternatively, even if the Tribunal (i) decides to analyse the nationality of all of the
companies that directly or indirectly own TSA’s shares, and (ii) interprets the terms
“foreign control” on the date before the dispute arose as meaning “effective foreign
control” or as requiring the last controlling company in the ownership chain to be foreign,

TSA would still fulfil the “foreign control” requirement.

B. THE ARBITRAL TRIBUNAL’S FINDINGS

The Arbitral Tribunal will start its examination on this point by analyzing Article 25(2)(b)
of the ICSID Convention and then proceed to a consideration of its application in the
circumstances of the present case and taking into account the contents of the BIT between

Argentina and the Netherlands.
L Article 25(2)(b) of the ICSID Convention

Article 25 of the ICSID Convention defines the ambit of ICSID’s jurisdiction. In other
words, it defines the extent, hence also the objective limits, of this jurisdiction (including
the jurisdiction of tribunals established therein) which cannot be extended or derogated

from even by agreement of the Parties.

In respect of Article 25(2)(b) of the ICSID Convention, which is the provision of

particular interest in the present case, Aron Broches has stated as follows:

“The purpose of that provision, as well as of Article 25(1), is to indicate

3T1CSID Case No. ARB/81/1, Decision on Jurisdiction, 25 September 1983, para. 14.

38 JCSID Case No. ARB/03/16, Award, 2 October 2006, paras. 335, 337, 342, 343 and 357.

%% See supra note 34, at paras 22, 36 and 46.

% 1CSID Case No. ARB/06/3, Decision on Preliminary Objections on Jurisdiction and Admissibility, 18 April 2008,
paras. 81-85, 93 and 110.
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the outer limits within which disputes may be submitted to conciliation

or arbitration under the auspices of the Centre with the consent of the

parties thereto.” *'

136. The objective character of these limits has been noted by several ICSID Tribunals
(Vacuum Salt Products Ltd v. Republic of Ghana**, and Rompetrol Group N.V. v.
Romania: “reflects objective ‘outer limits’ beyond which party consent would be

ineffective™®)

137. ICSID and the Convention establishing it have for sole purpose and function, as their very
title indicates, “the settlement of investment disputes between States and nationals of

other States”.

138.  Article 25(2)(b) defines the juridical persons that can have access to ICSID as “nationals

of another Contracting State”, classifying them in two categories :

(1) “any juridical person which had the nationality of a Contracting State other than
the State party to the dispute on the date on which the parties consented to submit

such dispute to conciliation or arbitration”, and

(i)  “any juridical person which had the nationality of the Contracting State party to
the dispute on that date and which, because of foreign control, the parties have
agreed should be treated as a national of another Contracting State for the

purposes of this Convention”.

139. The second clause of Article 25(2)(b) introduces a significant exception to one of the
major premises of the Convention (which also reflects a general principle of international
law), i.e. that it deals exclusively with disputes between parties of diverse nationalities, to
the exclusion of those between a State and its own national investors. The ratio legis of
this exception is the wording “because of foreign control”. Foreign control is thus the

objective factor on which turns the applicability of this provision. It justifies the extension

I Broches, Academy of International Law, Recueil des cours, vol. 136 [1973 I1].
2 See supra note 31, at paras. 36-38.
# See supra note 40, at para. 80.
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140.

141.

142.

143.

144.

of the ambit of ICSID, but sets the objective limits of the exception at the same time. As
was stated in Vacuum Salt Products Ltd v. Republic of Ghana, “[t]he reference in Article
25(2)(b) to ‘foreign control’ necessarily sets an objective Convention limit beyond which

ICSID jurisdiction cannot exist”.

A significant difference between the two clauses of Article 25(2)(b) is that the first uses a
formal legal criterion, that of nationality, whilst the second uses a material or objective
criterion, that of “foreign control” in order to pierce the corporate veil and reach for the

reality behind the cover of nationality.

Once the Parties have agreed to the use of the latter criterion for juridical persons having
the nationality of the host State, they are bound by this criterion as a condition for ICSID

jurisdiction and cannot extend that jurisdiction by other agreements.
In this respect, Professor Schreuer, after surveying the case-law, states:

“These cases, especially Vacuum Salt, make it abundantly clear that

foreign control at the time of consent is an objective requirement which

must be examined by the tribunal in order to establish jurisdiction”. **

The question as to whether, or to what extent, the corporate veil should be pierced or
lifted in the application of Article 25(2)(b) of the ICSID Convention presents itself in a
different light and can lead to different solutions, depending on whether the case falls

under the first or the second clause of this provision.

The first clause of Article 25(2)(b) mentions only the “nationality” of a Contracting State
other than the State party to the dispute. In other words, it uses as a criterion the formal
legal concept of nationality, which for legal persons is determined by one of the two
generally accepted criteria of the place of incorporation or the seat (siege social) of the
corporation. There is no reference here to “control”, whether foreign or other, nor any

mention of “piercing” or looking beyond this nationality.

* Schreuer, The ICSID Convention: A Commentary, p. 312, para. 548.
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146.

147.

148.

This text may be interpreted in a strict constructionist manner to mean that a tribunal has
to go always by the formal nationality. On the other hand, such a strict literal
interpretation may appear to go against common sense in some circumstances, especially
when the formal nationality covers a corporate entity controlled directly or indirectly by

persons of the same nationality as the host State.

In the two cases of Tokios Tokelés v. Ukraine and Rompetrol Group N.V. v. Romania, the
Tribunals adopted the strict constructionist interpretation in spite of the control of the
foreign companies by nationals of the host States. However, this interpretation has not
been generally accepted and was also criticised by the dissenting President of the Tokios

Tokelés Tribunal.

The situation is different, however, when it comes to the second clause of Article 25(2)(b)
of the Convention. Here, the text itself allows the parties to agree to lift the corporate veil,
but only “because of foreign control”, which justifies, but at the same time conditions, this
exception. Although the text refers to juridical persons holding the nationality of the host
State that the parties have agreed should be treated as nationals of another contracting
State “because of foreign control”, the existence and materiality of this foreign control
have to be objectively proven in order for them to establish ICSID jurisdiction by their
agreement. It would not be consistent with the text, if the tribunal, when establishing
whether there is foreign control, would be directed to pierce the veil of the corporate
entity national of the host State and to stop short at the second corporate layer it meets,
rather than pursuing its objective identification of foreign control up to its real source,

using the same criterion with which it started.

However, in cases falling within the second clause of Article 25(2)(b), ICSID tribunals
have not been constant in dealing with this issue of whether or not to pierce the second
corporate layer after the one bearing the nationality of the host State, in identifying
foreign control. In AMCO and others v. Republic of Indonesia, Autopista Concesionada
de Venezuela, C.A. v. Bolivarian Republic of Venezuela and Aguas del Tunari v. Republic

of Bolivia, the Tribunals refused to lift the veil beyond the first layer or rung of the
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corporate ladder (bearing the nationality of the host State). On the other hand, the
Tribunals in Société Ouest Africaine des Bétons Industriels (SOABI) v. Senegal® and,
most recently, African Holding Company of America and Société Africaine de
Construction au Congo S.A.R.L. v. Republic of Congo®® did not hesitate to pierce the
successive corporate layers in identifying foreign control and the nationality of those

holding it.

149. It is to be noted that in all these cases what was at issue was not the objective existence of
foreign control, which was not contested by the host State, but the nationality of this

foreign control.

150. In only one other case, Vacuum Salt Products Ltd v. Republic of Ghana, was the question
of the existence and reality of “foreign control” raised, i.e. the question whether the
company, formally national of the host State, was indeed under “foreign control” or
whether it remained, directly or indirectly, in the hands of nationals of the host State and

thus fell outside the objective bounds of ICSID’s jurisdiction under Article 25(2)(b).

151. Indeed, in that case, the Claimant deduced from a jurisdictional clause referring to ICSID
in the contract that the parties — Vacuum Salt Products Ltd., which was incorporated
under Ghanaian law, and the Government of Ghana — had agreed to treat the Company
“as a foreign national”, i.e. that they had recognised the existence of “foreign control”
under the second clause of Article 25(2)(b). The Tribunal considered that such an
agreement only “raises a rebuttable presumption that the ‘foreign control’ criterion of the
second clause of Article 25(2)(b) has been satisfied on the date of consent”*’. Thereupon,
the Tribunal proceeded to a thorough examination of the facts of the case, to reach the
conclusion that the presumption was rebutted, i.e. that the criterion of foreign control was

not satisfied, and dismissed the case for lack of jurisdiction.

4 ICSID Case No. ARB/82/1, Decision on Jurisdiction, 19 July 1984.
* ICSID Case No. ARB/05/21, Award, 29 July 2008.
" See supra note 31, at para. 38.
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152.

153.

154.

155.

Writers and commentators are also divided on the issue of piercing the corporate veil
under Article 25(2)(b) in general. But a majority appear to favour piercing the veil and

going for the real control and nationality of controllers®.

The reasons for piercing of the corporate veil up to the real source of control is a fortiori
more compelling under the second clause of Article 25(2)(b) when ultimate control is
alleged to be in the hands of nationals of the host State, whose formal nationality is also
that of the Claimant corporation. Thus, Professor Schreuer concludes his analysis with the
following rhetorical question: “Is it sufficient for nationals of non-Contracting States or
even of the host State to set up a company of convenience in a Contracting State to create
the semblance of appropriate foreign control?”” And his answer is that “the better approach
would appear to be a realistic look at the true controller thereby blocking access to the
Centre for juridical persons that are controlled directly or indirectly by nationals of non-

Contracting States or nationals of the host State”* .

This is also why in the one case under the second clause of Article 25(2)(b) where
national control was alleged (Vacuum Salt Products Ltd. v. Republic of Ghana), the
Tribunal found the presumption of jurisdiction rebutted and declined jurisdiction. And in
no other such case up to date has an ICSID Tribunal, after setting aside the nationality of
the host State, stopped short at the second corporate layer or rung, refusing to pursue

control to its real source.
1. The Circumstances of the Case

TSA bases “foreign control” mainly on the interpretation of Article 1(b)(iii) of the BIT

between the Netherlands and Argentina, and its Protocol which provides under B:

* E.g. G.R. Delaune, “How to Draft an ICSID Arbitration Clause” (ICSID Rev -FILJ vol. 7 (1992)), p. 168 at 178;
A. Broches, “Denying ICSID’s Jurisdiction : The ICSID Award in Vacuum Salt Products Ltd”, Journal of
International Arbitration, vol. 13 (1996), p. 21 (Broches also presided the SOABI Tribunal); M. Hirsch, The
Arbitration Mechanism of the ICSID (1993), p. 104; Ch. Schreuer, “Access to ICSID Disputes Settlement for Locally
Incorporated Companies”, in Friedleweiss, Deuters & de Waart (eds.) International Economic Law with a Human
Face (1998), p. 497; Ch. Schreuer, The ICSID Convention : A Commentary, (Commentary, op.cit., pp. 317-318,
paras. 562-563); M. Burgstaller, “Nationality of Corporate Investors and International Claims against the Investor’s
own State”, Journal of World Investment and Trade, vol. 7, no 2 (Dec. 2006), p. 857.

4 Schreuer, Commentary, op.cit., p. 318 [para. 563].
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“B. With reference to Article 1, paragraph b) (iii) the Contracting Party
in the territory of which the investments are undertaken may require
proof of the control invoked by the investors of the other Contracting
Party. The following facts, inter alia, shall be accepted as evidence of the

control:
i. being an affiliate of a legal person of the other Contracting Party;

ii. having a direct or indirect participation in the capital of a company
higher than 49% or the direct or indirect possession of the necessary
votes to obtain a predominant position in assemblies or company

organs.”

156. However, the provisions of the BIT cannot provide ICSID jurisdiction unless the
conditions of Article 25(2)(b) of the ICSID Convention are satisfied. In this sense, the
Vacuum Salt Products Ltd v. Republic of Ghana Tribunal stated:

“(...) the parties’ agreement to treat Claimant as a foreign national
‘because of foreign control’ does not ipso jure confer jurisdiction. The
reference in Article 25(2)(b) to ‘foreign control’ necessarily sets an
objective Convention limit beyond which ICSID jurisdiction cannot exist

and parties therefore lack power to invoke same no matter how devoutly

they may have desired to do so.””

157.  What is decisive is therefore whether the circumstances are such that TSA, although it is

an Argentinian juridical person, can base jurisdiction on the second clause of Article

25(2)(b) of the ICSID Convention.

158. TSA argues in this respect that the shares of TSA are wholly held by TSI, which is
incorporated under the law of the Netherlands and is domiciled there. It thus satisfies the
criterion of the Protocol and also Article 25(2)(b) of the Convention since the parties have
agreed in the BIT that TSA, because of TSI’s incorporation in the Netherlands and its
100% participation in TSA’s capital, should be treated as a national of the Netherlands.

%% See supra note 31, at para. 36.
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159.

160.

161.

162.

The Argentine Republic argues that TSA does not fulfil the conditions in Article 25(2)(b)
of the ICSID Convention for being treated as a national of the Netherlands, since it
appears from the information provided by TSA that at all possible critical dates (the
request of arbitration, the consent to jurisdiction, the origin of the dispute), TSI was
controlled by an Argentinian national, Mr. Jorge Justo Neuss, who held, directly or
indirectly, a majority of its shares, starting with 51%, increasing over time to near totality.
Therefore, TSA was not under foreign control and cannot be “treated as a national of

another Contracting State”. The case must therefore be dismissed for lack of jurisdiction.

The Tribunal has found above that in the application of the second part of Article 25(2)(b)
it is necessary to pierce the corporate veil and establish whether or not the domestic
company was objectively under foreign control. It also appears from the text of Article
25(2)(b) that the relevant date is the date on which the parties consented to submit the
dispute to arbitration. In a letter of 10 December 2004 to the President of the Argentine
Republic, TSA consented to ICSID arbitration on the basis of the BIT which means that

on that date both parties had consented to arbitration.

TSA has submitted a chart showing that at the time of the notice of the dispute, on 16
December 2004, thus close to the date of consent, TSA, via other companies, was wholly
owned by TH Operations International NV (THOP) and that the owner of THOP’s shares
was Mr. Jorge Justo Neuss, a German-Argentinian citizen. TSA contends, however, that
Mr. Jean-Nicolas d’Ancezune, a French citizen, has rights to 75% of THOP’s shares
through a “fiduciary encumbrance” agreed to by Mr. Neuss, who continues all the same to
hold the shares on his behalf. In spite of questions put to TSA (and to Mr. d’Ancezune
during his witness statement) about the arrangements made with Mr. d’Ancezune and the
nature of the “fiduciary encumbrance”, only scant information — and no corroborating
evidence — was provided. TSA’s contention in this regard thus remains vague and
unproven, and there is no evidence that TSA was, at the time of consent, under the real

control of Mr. d’Ancezune who, moreover, is not a Dutch but a French citizen.

The only conclusion that can be drawn from the information and evidence available to the
Tribunal is thus that the ultimate owner of TSA on and around the date of consent was the

Argentinian citizen Mr. Jorge Justo Neuss. It therefore follows that, whatever
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VIII.

163.

164.

165.

interpretation is given to the BIT between Argentina and the Netherlands, including the
Protocol to the BIT, TSA cannot be treated, for the purposes of Article 25(2)(b) of the
ICSID Convention, as a national of the Netherlands because of absence of “foreign
control” and that the Arbitral Tribunal therefore lacks jurisdiction to examine TSA’s

claims.

FOURTH ISSUE OF JURISDICTION

A. THE PARTIES’ ARGUMENTS

1. The Argentine Republic

The Arbitral Tribunal’s competence is outlined by Article 25(1) of the ICSID Convention
in which the term “investment” is not defined. The BIT is the instrument in which the
parties gave their consent and determined what kind of investment could be submitted to
the ICSID jurisdiction. Article 1(a) of the BIT requires that an asset, in order to be
protected, must have been invested in accordance with the laws and regulations of the
relevant Contracting Party. An investment made in violation of such laws and regulations

shall not be considered an investment for the purposes of the BIT.

An investment made by illegal means such as corruption cannot be considered to have
been made in accordance with the laws and regulations of the host state. TSA is being
investigated in Argentina for corruption in regard to the awarding of the Concession
Contract in June 1997. A criminal accusation was filed on 16 July 2001 by the
Anticorruption Office. There was a partial acquittal but it was annulled by the Court of
Appeals on 15 November 2005. On 26 February 2008, several public officials as well as
Mr. Jorge Justo Neuss and Mr. Jean Nicolas d’Ancezune were charged with criminal

offences in connection with the awarding of the Concession to TSA.

There have been extensive press reports on corruption in connection with the Concession,
and a certain Mr. Lionel Queudot has made accusations against TSA. It is possible to note
the existence of bribery and/or corruption involving company officials and Argentine

public officers. Argentina considers the existence of events proven which confirm the
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readily accessible to a counter-party. (95)

In principle, as with other choice-of-law issues in the context of arbitration agreements,
(96) a validation principle should apply to the effects of an agency relationship on a non-
signatory party’s status under an arbitration agreement. If either the law governing the
underlying arbitration agreement or the law governing the agency relationship would
subject the principal (or the agent) to the arbitration agreement, then the non-signatory
should be bound (and benefitted) by that agreement. This is consistent with the likely
intentions of the parties and serves more general interests in efficiency and fairness, by
centralizing disputes in a single forum. (97)

[B] Apparent or Ostensible Authority

Closely related to agency as a basis for concluding that an entity is party to an arbitration
agreement is ostensible or apparent authority. (98) This is referred to as the “principle of
appearance” or “mandat apparent” in some jurisdictions. (99)

® Under the apparent authority theory, a party may be bound by another entity’s acts
purportedly entered into on its behalf, even where those acts were unauthorized, if the
putative principal created the appearance of authorization through words or conduct,
leading a counter-party reasonably to believe that authorization actually existed. (100) In
particular, this theory of apparent authority can bind the “apparent” principalto a
contract (including an arbitration agreement) entered into putatively on its behalf by the
“apparent” agent. (101) In the words of one U.S. decision: An “agent enjoys implied
authority to enter into a transaction when verbal or other acts by a principal reasonably
give the appearance of authority to the agent.” (102) Or, from a civil ® law perspective,
“Iwlhat French law calls ‘la théorie du mandat apparent’ (the principle of apparent
authority) is generally accepted in international arbitration.” (103)

This doctrine rests in part on principles of contract law and good faith, aimed at
objectively identifying the parties to a contract, but also on notions akin to estoppel and
abuse of right, which operate independently from principles of consent. (104) As
explained by one authority:

“Ostensible authority, on the other hand, derives not from any consensual
arrangement between the principal and the agent, but is founded on a
representation made by the principal to the third party which isintended to
convey, and does convey, to the third party that the arrangement entered into
under the apparent authority of the agent will be binding on the principal.”
(105)

As with agency, the apparent authority doctrine raises choice-of-law issues. Possibly
applicable national laws include the law governing the arbitration agreement, (106) the
law of the state where the putative principal’s or putative agent’'s conduct occurred, or
the law of the state where the counter-party apprehends the putative principal’s conduct
or statements. (107)

There are few principled grounds for choosing among the options presented by existing
choice-of-law rules, providing the basis for a substantial argument that a ® specialized
rule of international law governing apparent authority should apply to international
arbitration agreements. (108) Such a rule would not upset private expectations (for
example, reflected in choice-of-law agreements), given that apparent authority does not
rest on principles of consent. A rule of substantive international law, governing apparent
authority, would also be consistent with the better-reasoned approach, discussed below,
to the choice of law governing estoppel in the context of international arbitration
agreements. (109)

[C] iImplied Consent

As discussed above, it is not only by formal execution of an agreement, as a specifically
identified contractual party, that an entity can become a party to that agreement. Under
most developed legal systems, an entity may become a party to a contract, including an
arbitration agreement, impliedly - typically, either by conduct or non-explicit
declarations, as well as by express agreement or formal execution of an agreement. (110)

In general, ordinary principles of contract law apply to issues of implied consent (as to
other issues) with respect to arbitration agreements. (111) As discussed above, authorities
in some jurisdictions impose requirements for express consent to arbitration agreements,
but these decisions are dated and contrary to Article 1l and the New York Convention.
(112)

The fundamental question in the context of implied consent is whether the parties’
objective intention was that a particular entity be a party to the arbitration agreement.
Although the non-signatory’s intent is often most controversial, the intention of other
parties to be bound by the agreement to arbitrate with the non-signatory is also
necessary. (113) That is, even if a non-signatory intended to be bound by the arbitration
agreement, one must also determine whether the signatory (and other) parties to the
agreement accepted it as such: for commercial or other reasons, signatories to an ®
arbitration agreement may wish to extend their obligations to arbitrate only to those
entities that have signed the agreement, and not to others.

Questions of implied consent arise in numerous factual settings. Some arbitral tribunals
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have held that negotiation and/or performance of some or all of the obligations of a
contract, even when unsigned by a counter-party, can bind a party to that agreement,
including its arbitration provision. (114) As one award reasoned, the “scope of an
arbitration clause may be extended to non-signatory companies with separate legal
[existence] only if they played an active role in the negotiations leading to the clause, or
if they are directly implicated in the agreement.” (115)

Other tribunals have held that a company’s awareness of a contract (including an
arbitration clause) between other parties, and its confirmation of one aspect of the
underlying contract, does not necessarily make the company a party to the arbitration
clause. (116) In general, arbitral awards have also held that merely incidental
involvement in contractual performance is insufficient to constitute consent to the
underlying contract, or its arbitration clause. (117)

National courts have adopted similar approaches to issues of implied consent to an
international arbitration agreement. Where a party conducts itself as if it were a party to
a commercial contract, by playing a substantial role in negotiations and/or performance
of the contract, it may be held to have impliedly consented to be bound by the contract.
(118) In the words of the Swiss Federal Tribunal, “a third party who @ interferesin the
execution of the contract containing the arbitration agreement is deemed to have
accepted it, by way of conclusive acts.” (119) Again, however, merely incidental
involvement in negotiations or performance is consistently held to be insufficient to
constitute implied consent to be bound by the contract, or its arbitration clause. (120)

Implied consent to be bound by the arbitration clause in one contract can also be
inferred from a party’s conclusion of a related agreement. (121) This type of analysis has
@ close parallels to the incorporation of arbitration agreements by reference, which is
discussed above, (122) and which some courts have referred to as a basis for binding a
non-signatory to an arbitration agreement. (123)

As with other non-signatory issues, it is essential to consider questions of implied consent
to an arbitration agreement in the context of the separability presumption. As discussed
above, itisa party'simplied consent to arbitrate - not to deliver or purchase goods -
that is decisive. (124)

Nonetheless, in most instances, a party’s consent to the underlying contract will carry
with it consent to the associated arbitration clause, just as a party’s formal execution of
the underlying contract carries with it consent to the arbitration agreement; there are
circumstances where this will not be the case, but these are exceptional. (125) Again,
negotiation or involvement in performance of only isolated aspects of a contract is less
likely to constitute consent to the arbitration clause than broad involvement in many or
central aspects of the contractual relationship.

There are also instances in which a party’s conduct after a dispute arises evidences its
implied consent to an arbitration clause. A classic example of such consent is where a
non-signatory party affirmatively invokes an arbitration clause or fails to object when
another party invokes the clause against it (126) (with this factual scenario often also
being considered under principles of estoppel (127) ). It remains essential, however, that
all the relevant parties agree to a non-signatory’s inclusion as a party to the arbitration
agreement. (128)

® As with other non-signatory doctrines, questions of implied consent raise choice-of-law
issues. Questions of implied consent should be governed by the law applicable to the
arbitration agreement, as is the case with other questions of interpretation and
formation. (129) Given the contractual character of the implied consent doctrine, this
approachisin keeping with private expectations. (130)

U.S. courts are divided with regard to the choice of law governing implied consent. Some
courts have applied principles of federal common law, (131) while other courts have
applied state (or foreign) law, particularly when the parties’ agreement contains a
choice-of-law provision. (132) A few U.S. courts have concluded that, when a non-signatory
objects to being subjected to an arbitration clause, the existence of consent on its part is
governed by federal common law, while the question of consent by a non-signatory who
seeks to invoke an arbitration clause is governed by any choice-of-law agreement
associated with the clause. (133)

[D] Alter Ego and Veil-Piercing (134)

® Authorities from virtually all jurisdictions hold that a party who has not assented to a
contract containing an arbitration clause may nonetheless be bound by the clause if that
party is an “alter ego” of an entity that did execute, or was otherwise a party to, the
agreement. This is a significant, but exceptional, departure from “the fundamental
principle...that each company in a group of companies (a relatively modern concept) is a
separate legal entity possessed of separate rights and liabilities.” (135)

The alter ego doctrine is referred to in German as “Durchgriff,” (136) in French as “levée du
voile social,” (137) in Spanish as “levantamiento del velo societario” (138) and in many
English language contexts as “piercing” or “lifting” the “corporate veil.” (139) As discussed
below, whatever the terminology, the veil-piercing doctrine has broadly similar elements
in most jurisdictions, at least in the context of international arbitration agreements.

The International Court of Justice explained the veil-piercing doctrine in Barcelona
Traction as follows:
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“the process of ‘lifting the corporate veil’ or ‘disregarding the legal entity’ has
been found justified and equitable in certain circumstances or for certain
purposes. The wealth of practice already accumulated on the subject in
municipal law indicates that the veil is lifted, for instance, to prevent misuse
of the privileges of legal personality, as in certain cases of fraud or
malfeasance, to protect third persons such as creditor or purchaser, or to
prevent the evasion of legal requirements or of obligations.” (140)

Definitions of “alter ego” vary materially in different legal systems, and are applied ina
number of different contexts. Nonetheless, the essential theory of the “alter ego” doctrine
in most jurisdictions is that one party so strongly dominates the affairs of another party,
and has sufficiently misused such control, that it is appropriate to disregard the two
companies’ separate legal forms, and to treat them as a single entity. In the context of
arbitration agreements, demonstrating an “alter ego” relationship ® under most
developed legal systems requires convincing evidence that one entity dominated the
day-to-day actions of another and/or that it exercised this power to work fraud or other
injustice or inequity on a third party or to evade statutory or other legal obligations.

The “alter ego” doctrine differs from principles of agency or implied consent, in that the
parties’ intentions are not decisive; rather, the doctrine rests on overriding
considerations of equity and fairness, which mandate disregarding an entity’s separate
legal identity in specified circumstances. (141) In the words of one arbitral award,
“[e]quity, in common with the principles of international law, allows the corporate veil to
be lifted, in order to protect third parties against an abuse which would be to their
detriment.” (142) Or, as a U.S. judicial decision reasoned: “The concept of ‘piercing the
corporate veil’ is equitable in nature and courts will pierce the corporate veil ‘to achieve
justice, equity, to remedy or avoid fraud or wrongdoing, or to impose a just liability.”
(143)

Many national courts have been circumspect in applying the alter ego doctrine. (144) In
England, an alter ego relationship may be found where the corporate structure is used to
evade mandatory legal obligations or the enforcement of existing and legitimate third
party rights. (145) This standard generally requires fraud or other misconduct ®
calculated to avoid or conceal liability through the use of company structure. (146) In a
frequently-cited decision, an English court declared:

“English law insists on recognition of the distinct legal personality of
companies unless the relevant contract or legislation requires or permits a
broad interpretation to be given to references to members of a group of
companies or the legal personality is a mere facade or sham or unlawful
device.” (147)

The court emphasized that it is legitimate to structure a corporate group so as to allocate
risk between members of the group and limit the liability of particular companies:

“we do not accept as a matter of law that the court is entitled to lift the
corporate veil as against a defendant which is the member of a corporate
group merely because the corporate structure has been used to ensure that
the legal liability (if any) in respect of particular future activities of the group
(and correspondingly the risk of enforcement of that liability) will fall on
another member of the group rather than the defendant company. Whether or
not this is desirable, the right to use a corporate structure in this manner is
inherent in our corporate law.” (148)

Likewise, Swiss courts (149) and tribunals applying Swiss law (150) only disregard the
corporate form in exceptional circumstances, amounting to fraud or an abuse of right. In
the words of a leading Swiss commentator:

® “Swiss law...is resolutely committed to the legal independence of the
company in relation to its sole shareholder or of the subsidiary in relation to
the parent company. It will only be disregarded in exceptional circumstances,
where the fact of resorting to such a subsidiary to escape one’s obligations
would amount to fraud or to a patent abuse of right.” (151)

German courts are also cautious in applying veil-piercing (Durchgriff) theories, (152)
requiring fraud or other misconduct. (153) Indeed, some German authorities question
(wrongly) whether the veil-piercing theory, which is traditionally used for purposes of
substantive liability, may ever be used to bind non-signatories to arbitration
agreements. (154)

While also relying on a potentially expansive “group of companies” theory (discussed
below), (155) French courts appear willing, often without clearly distinguishing the
doctrines, (156) to disregard corporate identities in cases amounting to fraud. (157) Courts
in Canada, (158) Ireland, (159) the Netherlands, (160) Korea, (161) Hong Kong (162) and
China (163) are also prepared to pierce the corporate veil, at least in some
circumstances.

@ U.S. courts have often been more willing than many other authorities to apply an alter
ego analysis to subject a non-signatory to an arbitration agreement. (164) According to
one U.S. decision:
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“To apply the alter ego doctrine to justify the disregard of a corporate entity,
the court must determine that there is such unity of interest and ownership
that separate personalities of the corporations no longer exist, and that
failure to disregard the corporate form would result in fraud or injustice.” (165)

Evenin U.S. courts, the standard for establishing alter ego status is ordinarily difficult to
satisfy. The starting point is a strong presumption that a parent corporation and its
affiliates are legally separate and distinct entities. (166) In the memorable words of one
early authority:

® “Normally, the corporation is an insulator from liability on claims of
creditors....Limited liability is the rule not the exception; and on that
assumption large undertakings are rested, vast enterprises are launched, and
huge sums of capital attracted.” (167)

Many U.S. courts have also held that piercing the corporate veil is an exceptional action,
in both international and other contexts, requiring persuasive evidence to overcome the
separate corporate identities of the parties. (168) The existence of overlapping boards of
directors and management, 100% share ownership and common corporate logos or
trademarks are not sufficient to establish (or even particularly probative of) alter ego
status. (169) Similarly, undercapitalization of a company is not sufficient, independently,
to justify piercing the corporate veil. (170)

Most U.S. courts have held that overcoming the presumption of separateness requires
showing: (a) the domination of a corporate affiliate, including disregard of corporate
formalities, such that it has no separate identity or existence, (171) and (b) fraudulent or
collusive misuse of that control, or equivalent misconduct, to the injury of other ®
parties. (172) In cases of complete domination or control of one company’s day-to-day
activities by another company, this may in some circumstances be independently
sufficient to pierce the corporate veil. (173)

U.S. judicial decisions have generally conducted fairly extensive factual inquiriesin
deciding claims of domination or control. (174) Different U.S. authorities have identified a
variety of factors that are relevant to an inquiry into control for purposes of alter ego
status. (175) For example, in a recent U.S. decision arising from the attempted recognition
of an international arbitral award, the court identified fifteen “private law” factors, which
it described as always “concerned with reality and not form”:

“(1) the parent and subsidiary have common stock ownership; (2) the parent
and subsidiary have common directors or officers; (3) the parent and
subsidiary have common business departments; (4) the parent and subsidiary
file consolidated financial statements; (5) the parent finances the subsidiary;
(6) the parent caused the incorporation of the subsidiary; (7) the subsidiary ®
operated with grossly inadequate capital; (8) the parent pays salaries and
other expenses of the subsidiary; (9) the subsidiary receives no business
except that given by the parent; (10) the parent uses the subsidiary’s property
as its own; (11) the daily operations of the two corporations are not kept
separate; (12) the subsidiary does not observe corporate formalities...(13)
whether the directors of the ‘subsidiary’ act in the primary and independent
interest of the ‘parent’; (14) whether others pay or guarantee debts of the
dominated corporation; and (15) whether the alleged dominator deals with the
dominated corporations at arm’s length.” (176)

Assessing these various factors, the court held that a foreign state-owned entity was not
financially independent from the foreign state that owned it (Turkmenistan), and that the
foreign state's intentional “bleeding [of] a subsidiary to thwart creditors is a classic
ground for piercing the corporate veil.” (177) The court also noted that
“lulndercapitalization is often critical in alter ego analysis.” (178)

As noted above, many U.S. courts have held that there must be a showing of fraud or
other wrongful or inequitable conduct in order to bind a non-signatory to an arbitration
agreement. (179) As explained by one U.S. court: “While complete domination of the
corporation is the key to piercing the corporate veil,...such domination, standing alone, is
not enough; some showing of a wrongful or unjust act toward plaintiff is required.” (180)
Other courts have expressed the same view, (181) although a considerable body of
authority holds that, in some circumstances, ® sufficiently extensive day-to-day control
or domination is sufficient to pierce the corporate veil. (182)

Typically, alter ego status can only be established with respect to an entity or person
which owns shares (directly or indirectly), or holds a corporate position, in a company.
Nonetheless, in unusual cases, other sorts of control relationships or corporate
affiliations have been regarded as sufficient to establish alter ego status. (183)

International arbitral tribunals have also generally been circumspect in applying alter
ego theories. Most awards have required persuasive evidence of overlapping ownership,
management and (often) involvement in negotiation and performance of the contract, as
well as (occasionally) affirmative statements that the affiliated company is involved in
the transactions in question. (184) Use of a common logo, brand, or trademark is
generally not a decisive factor in alter ego analysis, (185) nor is the mere fact of
overlapping management or supervisory boards or shared employees. (186) On the other
hand, fraudulent or similarly abusive misconduct, (187) undercapitalization of a ®
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corporate body, (188) deliberate tortious actions, (189) or siphoning off of assets
(resulting in undercapitalization) (190) are strong indicators of an alter ego relationship.

Some awards have also relied on the existence of reasonable, good faith mistake or
confusion as to the identity or character of a counter-party. (191) As one tribunal
explained, in the context of an effort to subject a controlling shareholder to the
arbitration agreement:

“arbitration is essentially based upon the principle of consent. So too, any
extension of the scope of application of the arbitration clause must have a
voluntary basis. Of course, such an intention can be merely implicit, otherwise
any discussion of extension would have no meaning....[T]he fact that two
companies belong to the same group, or that a shareholder has a dominant
position, are never sufficient, in and of themselves, to legally justify lifting the
® corporate veil.... One would entertain this exception where confusion is
fostered by the group or by the majority shareholder....An arbitrating body must
be very circumspect in matters of extending the effect of a clause to a director
or manager who has acted strictly in an official capacity. Any such extension
presupposes that the artificial person has been no more than the business
implement of the natural person, so that one can ascribe to the natural person
the contracts and undertakings signed by the artificial person.” (192)

Other awards have emphasized the importance of principles of good faith in conducting
an alter ego analysis. (193) This approach parallels that of most national courts
(summarized above) (194) and the expectations of parties engaged in international
commercial transactions, being to give effect to corporate forms, save in exceptional
cases.

As with other non-signatory theories, the critical question in the alter ego context is
whether one party’s relationship with another justifies treating it as a party to the
agreement to arbitrate (not the underlying contract). (195) There may, for example, be
instances where one party’s domination of another party’s participation in a particular
transaction (or in an arbitration) results in it being bound by the associated agreement to
arbitrate, notwithstanding the absence of any such control or alter ego relationship more
generally. More frequently, however, an alter ego relationship will exist with regard to a
particular commercial contract or relationship, which will also be applied with regard to
the associated arbitration agreement. (196)

Finally, as with other bases for binding non-signatories to arbitration agreements,
questions of alter ego status and veil piercing raise choice-of-law questions. Various
authorities have applied the law of the state of incorporation of a company, (197) or the
law governing the arbitration agreement, (198) or the law governing the underlying
contract, (199) to the question whether the company’s corporate veil may be pierced. The
@ weight of authority rejects these analyses, (200) instead applying either international
principles (201) or general principles of law. (202)

Thus, a leading U.S. Supreme Court decision held that the question whether to pierce the
veil of a Cuban state-owned company was governed by principles of international law
(rather than Cuban law). (203) The Court reasoned:

® “To give conclusive effect to the law of the chartering state in determining
whether the separate juridical status of its instrumentality should be
respected would permit the state to violate with impunity the rights of third
parties under international law while effectively insulating itself from liability
in foreign courts.” (204)

Accordingly, the Court applied veil-piercing principles “common to both international
law and federal common law” (205) (reflecting an approach bearing some similarities to
the “cumulative” choice-of-law analyses adopted in a number of contemporary arbitral
awards): (206)

“Our decision today announces no mechanical formula for determining the
circumstances under which the normally separate juridical status of a
government instrumentality is to be disregarded. Instead, it is the product of
the application of internationally recognized equitable principles to avoid the
injustice.” (207)

This authority is persuasive, and applies more broadly to veil-piercing issues arising in
determining whether either state or non-state entities are parties to an international
arbitration. As with the doctrines of apparent authority and estoppel, (208) it is artificial
to select the law of any particular national jurisdiction to define those circumstancesin
which basic principles of fairness and good faith in international business dealings
require disregarding a corporate identity conferred by national law and subjecting a
party to an international arbitration agreement. Rather, uniform international principles
better achieve the purposes of the veil piercing doctrine, without materially interfering
with the parties’ expectations. (209)

[E] "Group of Companies” Doctrine (210)

® Another significant, but controversial, basis for binding non-signatories to an
arbitration agreement is the “group of companies” doctrine. Under this principle, non-
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JUDGMENT OF THE COURT (Second Chamber)

14 March 2019 (*)(1)

(Reference for a preliminary ruling — Competition — Article 101 TFEU — Compensation for the damage
caused by a cartel prohibited by that article — Determination of the undertakings liable to provide
compensation — Succession of legal entities — Concept of ‘undertaking’ — Economic continuity test)

In Case C-724/17,

REQUEST for a preliminary ruling under Article 267 TFEU from the Korkein oikeus (Supreme Court, Finland),
made by decision of 19 December 2017, received at the Court on 22 December 2017, in the proceedings

Vantaan kaupunki

v

Skanska Industrial Solutions Oy,
NCC Industry Oy,

Asfaltmix Oy,

THE COURT (Second Chamber),

composed of A. Arabadjiev (Rapporteur), President of the Chamber, R. Silva de Lapuerta, Vice-President of the
Court, acting as Judge of the Second Chamber, E. Levits, M. Berger and P.G. Xuereb, Judges,

Advocate General: N. Wahl,

Registrar: L. Carrasco Marco, Administrator,

having regard to the written procedure and further to the hearing on 16 January 2019,

after considering the observations submitted on behalf of:

- Vantaan kaupunki, by N. Mickelsson and O. Hyvonen, asianajajat,

- Skanska Industrial Solutions Oy, by A.P. Mentula and T. Viitiinen, asianajajat,

- NCC Industry Oy, by I. Aalto-Setild, M. Kokko, M. von Schrowe and H. Koivuniemi, asianajajat,
- Asfaltmix Oy, by S. Hiltunen, A. Laine and M. Blomfelt, asianajajat,

- the Finnish Government, by J. Heliskoski and S. Hartikainen, acting as Agents,

- the Italian Government, by G. Palmieri, acting as Agent, and by S. Fiorentino, avvocato dello Stato,
- the Polish Government, by B. Majczyna, acting as Agent,

— the European Commission, by C. Vollrath, H. Leupold, G. Meessen and M. Huttunen, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 6 February 2019,

gives the following

. . - , _ _ Annex 397
https://curia.europa.eu/juris/ddocument/document_print.jsf?docid=211706&text=&dir=&doclang=EN&part=18&occ=first&mode=Ist&pagelndex=08&cid=30...  1/8



3/24/2021 CURIA - Documents
Judgment

1 This request for a preliminary ruling concerns the interpretation of Article 101 TFEU and the principle of

effectiveness of EU law with regard to the rules in Finnish law applicable to actions for damages in respect of
infringements of EU competition law.

2 The request has been made in proceedings between Vantaan kaupunki (City of Vantaa, Finland) and
Skanska Industrial Solutions Oy, NCC Industry Oy and Asfaltmix Oy concerning compensation for damage
resulting from a cartel in the Finnish asphalt market.

Legal context

3 Pursuant to Paragraph 1 of Part 2 of the Vahingonkorvauslaki 412/1974 (Law 412/1974 on compensation)

any person who deliberately or negligently causes damage to another is liable to pay compensation to the latter.

4 Under Paragraph 6(2) of that law, if the damage was caused by two or more persons, or if two or more
persons are ordered to pay compensation for the same damage they are jointly and severally liable.

5 In accordance with Finnish Company law, every limited liability company is a separate legal person with
its own property and its own liability.

The dispute in the main proceedings and the questions referred for a preliminary ruling

6 Between 1994 and 2002 a cartel in the asphalt market was set up in Finland (‘the cartel in question’). That

cartel, which agreed on dividing up contracts, prices and tendering for contracts, covered the whole of that
Member State and was also liable to affect trade between Member States. The aforementioned cartel included,
among others, Lemmink&inen Oyj, Sata-Asfaltti Oy, Interasfaltti Oy, Asfalttinelio Oy and Asfaltti-Tekra Oy.

7 On 22 March 2000, Asfaltti-Tekra, which changed its name to Skanska Asfaltti Oy from 1 November
2000, acquired all the shares in Sata-Asfaltti. On 23 January 2002, the latter was wound up due to a voluntary
liquidation procedure in the course of which its business was transferred to Skanska Asfaltti on 13 December
2000. Skanska Asfaltti also took part in the cartel in question. On 9 August 2017, that company changed its
name to Skanska Industrial Solutions (‘SIS”).

8 Interasfaltti was a 100% owned subsidiary of Oy Léntinen Teollisuuskatu 15. On 31 October 2000, NCC
Finland Oy acquired the shares in Lantinen Teollisuuskatu 15. On 30 September 2002, Interasfaltti was merged
with Lantinen Teollisuuskatu 15 which, on that occasion, changed its name to Interasfaltti. On 1 January 2003,
NCC Finland was split into three new companies. One of them, NCC Roads Oy, received the ownership of all
the shares in Interasfaltti. On 31 December 2003, Interasfaltti was wound up following a voluntary liquidation
procedure, pursuant to which its commercial activities were transferred to NCC Roads with effect from

1 February 2003. On 1 May 2016, that company changed its name to NCC Industry (‘NCC”).

9 On 20 June 2000, Siilin Sora Oy, which changed its name to Rudus Asfaltti Oy, with effect from 17
October 2000, acquired all the shares in Asfalttinelio. On 23 January 2002, Asfalttinelio was wound up
following a voluntary insolvency procedure, pursuant to which its commercial activities were transferred to
Rudus Asfaltti from 16 February 2001. On 10 January 2014, that company changed its name to Asfaltmix.

10 On 31 March 2004, the Kilpailuvirasto (Competition Authority, Finland) proposed that fines should be
imposed on seven companies. By judgment of 29 September 2009, the Korkein hallinto-oikeus (Supreme
Administrative Court, Finland), in accordance with the economic continuity test recognised by the case-law of
the Court of Justice, imposed fines, inter alia, on SIS for its own conduct and that of Sata-Asfaltti, on NCC for
the conduct of Interasfalt, and on Asfaltmix for the conduct of Asfalttinelis.

11 On the basis of the judgment of the Korkein hallinto-oikeus (Supreme Administrative Court), the City of
Vantaa, which had concluded agreements with Lemminkédinen for asphalt works for the years 1998 to 2001,
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brought an action for damages against, inter alia, SIS, NCC and Asfaltmix, on 2 December 2009, before the
Kardjdoikeus (District Court, Finland), claiming that those three companies were jointly and severally liable for
the additional costs which it had to pay for asphalt works due to overpricing resulting from the cartel in question.
SIS, NCC and Asfaltmix claimed that they were not liable for the damage caused by the legally independent
companies involved in the cartel in question, and argued that the claim for compensation should have been
lodged in the liquidation proceedings of the latter companies.

12 The Kérdjdoikeus (District Court) ordered SIS to pay damages on the basis of its own conduct and that of
Sata-Asfaltti, NCC for the conduct of Interasfaltti and Asfaltmix for the conduct of Asfalttinelid. That court held
that, in a situation such as that at issue in the main proceedings, it is practically impossible or unreasonably
difficult for the party who has suffered damage as a result of an infringement of EU competition law to obtain
compensation for the damage suffered as a result of that infringement under Finnish civil liability and company
law. That court held that, in order to ensure the effectiveness of Article 101 TFEU, the economic continuity test
must be applied to the determination of liability for damage in the same way as that for the imposition of fines.

13 On appeal, the Hovioikeus (Court of Appeal, Finland) held that the principle of effectiveness cannot call
into question the fundamental characteristics of the Finnish rules on civil liability and that the economic
continuity test applied in relation to the imposition of fines cannot be applied to actions for damages in the
absence of detailed rules or more specific provisions. That court therefore dismissed the City of Vantaa’s claims
in so far as they were directed against SIS, on account of Sata-Asfaltti’s conduct and NCC and Asfaltmix.

14 The City of Vantaa appealed to the Korkein oikeus (Supreme Court, Finland) against the judgment of the
Hovioikeus (Court of Appeal).

15  The Korkein oikeus (Supreme Court) observes that Finnish law does not lay down rules on the attribution
of liability for damage caused by an infringement of EU competition law in a situation such as that at issue in the
main proceedings. The rules on civil liability in Finnish law are based on the principle that only the legal entity
that caused the damage is liable. In the case of legal persons, it is possible to derogate from this basic rule by
lifting the corporate veil. However, that approach is only possible if the operators concerned used the group
structure, the relationship between the companies or the shareholder’s control in a reprehensible or artificial
manner, resulting in the avoidance of legal liability.

16  The referring court observes that it is clear from the case-law of the Court that any person may claim
compensation for damage resulting from an infringement of Article 101 TFEU if there is a causal link between
that damage and the infringement and it is for the domestic legal order of each Member State to lay down the
detailed rules for exercising that right.

17  However, it is not clear from that case-law whether persons who are required to provide compensation for
such damage must be determined by direct application of Article 101 TFEU, or whether the detailed rules laid
down by the domestic legal order of each Member State are applicable.

18  If the persons liable to provide compensation for damage resulting from an infringement of Article 101
TFEU are to be determined by direct application of that article, it is not clear to the referring court which persons
may be held liable for the infringement of that article.

19  In that context, it is possible to establish the liability of the person infringing the competition rules or the
liability of an ‘undertaking’, within the meaning of Article 101 TFEU. According to the case-law of the Court,
when an undertaking consisting of several legal persons infringes the competition rules, it is for that undertaking
to answer for the infringement, in accordance with the principle of personal liability. According to that case-law,
liability for an infringement of Article 101 TFEU may be attributed to the entity which has continued the
business of the entity responsible for the infringement in question, if the latter has ceased to exist.

20  According to the referring court, if the persons liable for the damage caused by an infringement of
Article 101 TFEU are not to be determined by direct application of that article, that court must attribute liability
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for the damage caused by the cartel in question in accordance with the rules of Finnish law and the principle of
effectiveness of EU law.

21  In that regard, the referring court asks whether that principle requires that liability for an infringement of
EU competition law is to be attributed to the company which has acquired the share capital and business of a
company which has been wound up and which participated in the cartel. The question then arises as to whether
the principle of effectiveness precludes a national rule, such as that described in paragraph 15 of the present
judgment, and, if so, whether it can be held that the company which continued the business of the company
participating in the cartel is to be held liable only if the former company knew or should have known, when it
acquired the share capital of the latter company that the latter had committed such an infringement.

22 In those circumstances, the Korkein oikeus (Supreme Court) decided to stay the proceedings and to refer
the following questions to the Court of Justice for a preliminary ruling:

‘(1)  Is the determination of which parties are liable for the compensation of harm caused by conduct contrary
to Article 101 TFEU to be done by applying that provision directly or on the basis of national provisions?

(2)  If'the entities liable are to be determined directly on the basis of Article 101 TFEU, are the entities which
fall within the concept of “undertaking” mentioned in that article those liable for compensation? When
determining the entities liable for compensation, are the same principles to be applied as the Court of Justice has
applied to determining the entities liable in cases concerning fines, in accordance with which liability may be
founded, in particular, on belonging to the same economic unit or on economic continuity?

(3) Ifthe entities liable are to be determined on the basis of national provisions of a Member State, are
national rules under which a company which, after acquiring the entire share capital of a company which took
part in a cartel contrary to Article 101 TFEU, dissolved the company in question and continued its activity is not
liable for compensation for the damage caused by the anticompetitive conduct of the company in question, even
though obtaining compensation from the dissolved company is impossible in practice or unreasonably difficult,
contrary to the EU law requirement of effectiveness? Does the requirement of effectiveness preclude an
interpretation of a Member State’s domestic law making it a condition of compensation for damage that a
transformation of the kind described has been implemented unlawfully or artificially in order to avoid liability
for compensation for damage under competition law or otherwise fraudulently, or at least that the company knew
or ought to have known of the competition infringement when implementing the transformation?’

Consideration of the questions referred

23 By its first and second questions, which it is appropriate to examine together, the national court asks
essentially whether Article 101 TFEU must be interpreted as meaning that, in a case such as that in the main
proceedings, in which all the shares of the companies which have participated in a cartel prohibited by that
article were acquired by other companies, which dissolved the former companies and carried on their
commercial activities, the acquiring companies may be held liable for the damage caused by that cartel.

24 In that regard, it should be noted that Article 101(1) and Article 102 TFEU produce direct legal effects in
relations between individuals and directly create rights for individuals which national courts must protect
(judgment of 5 June 2014, Kone and Others, C-557/12, EU:C:2014:1317, paragraph 20 and the case-law cited).

25  Itis settled case-law that the full effectiveness of Article 101 TFEU and, in particular, the practical effect
of the prohibition laid down in paragraph 1 of that provision would be put at risk if it were not open to any
individual to claim damages for loss caused to him by a contract or by conduct liable to restrict or distort
competition (judgment of 5 June 2014, Kone and Others, C-557/12, EU:C:2014:1317, paragraph 21 and the
case-law cited).

26  Any person is thus entitled to claim compensation for the harm suffered where there is a causal
relationship between that harm and an agreement or practice prohibited under Article 101 TFEU (judgment of
5 June 2014, Kone and Others, C-557/12, EU:C:2014:1317, paragraph 22 and the case-law cited).
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27  Itis true that in the absence of EU rules governing the matter, it is for the domestic legal system of each
Member State to lay down the detailed rules governing the exercise of the right to claim compensation for the
harm resulting from an agreement or practice prohibited under Article 101 TFEU, provided that the principles of
equivalence and effectiveness are observed (see, to that effect, judgment of 5 June 2014, Kone and Others,
C-557/12, EU:C:2014:1317, paragraph 24 and the case-law cited).

28  However, as the Advocate General has pointed out in points 60 to 62 of his Opinion, the determination of
the entity which is required to provide compensation for damage caused by an infringement of Article 101
TFEU is directly governed by EU law.

29  Itis clear from the wording of Article 101(1) TFEU that the authors of the Treaties chose to use the
concept of an ‘undertaking’ to designate the perpetrator of an infringement of the prohibition laid down in that
provision (see, to that effect, judgment of 27 April 2017, Akzo Nobel and Others v Commission, C-516/15 P,
EU:C:2017:314, paragraph 46).

30  Furthermore, it is settled case-law that EU competition law refers to the activities of undertakings (see, to
that effect, judgments of 11 December 2007, ETI and Others, C-280/06, EU:C:2007:775, paragraph 38 and the
case-law cited, and of 18 December 2014, Commission v Parker Hannifin Manufacturing and Parker-Hannifin,
C-434/13 P, EU:C:2014:2456, paragraph 39 and the case-law cited).

31  Since the liability for damage caused by infringements of EU competition rules is personal in nature, the
undertaking which infringes those rules must answer for the damage caused by the infringement.

32 It follows from the foregoing consideration that the entities which are required to compensate for the
damage caused by a cartel or practice prohibited by Article 101 TFEU are the undertakings, within the meaning
of that provision, which have participated in that cartel or that practice.

33 That interpretation is not called into question by the European Commission’s argument put forward at the
hearing that it is clear from Article 11(1) of Directive 2014/104/EU of the European Parliament and of the
Council of 26 November 2014 on certain rules governing actions for damages under national law for
infringements of the competition law provisions of the Member States and of the European Union (OJ 2014

L 349, p. 1), according to which Member States are to ensure that undertakings which have infringed
competition law through joint behaviour are jointly and severally liable for the harm caused by the infringement
of competition law, that it is for the legal system of each Member State to determine, in accordance with the
principles of equivalence and effectiveness, the entity which is to compensate for that damage.

34  That provision of Directive 2014/104, which, moreover, does not apply ratione temporis to the facts of the
case in the main proceedings, does not apply to the definition of entities which are required to compensate for
such damage, but to the attribution of liability between those entities and, thus, does not confer on the Member
States the power to carry out that determination.

35  To the contrary, that provisions confirms, like Article 1 of Directive 2014/104, entitled ‘Subject matter,
scope and definitions’, in paragraph 1, first sentence thereof, that those responsible for damage caused by an
infringement of EU competition law are specifically the ‘undertakings” which committed that infringement.

36  That being said, it must be recalled that the concept of an ‘undertaking’, within the meaning of Article 101
TFEU covers any entity engaged in an economic activity, irrespective of its legal status and the way in which it
is financed (judgment of 11 December 2007, ETI and Others, C-280/06, EU:C:2007:775, paragraph 38 and the
case-law cited).

37  That concept, placed in that context, must be understood as designating an economic unit even if in law
that economic unit consists of several persons, natural or legal (judgment of 27 April 2017, Akzo Nobel and
Others v Commission, C-516/15 P, EU:C:2017:314, paragraph 48 and the case-law cited).
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38  Asregards the restructuring of an undertaking, such as that at issue in the main proceedings, in which the
entity which committed the infringement of EU competition law has ceased to exist, it must be recalled that,
when an entity that has committed an infringement of the competition rules is subject to a legal or organisational
change, this change does not necessarily create a new undertaking free of liability for the conduct of its
predecessor that infringed the competition rules, when, from an economic point of view, the two are identical
(see, to that effect, judgments of 11 December 2007, ETI and Others, C-280/06, EU:C:2007:775, paragraph 42;
of 5 December 2013, SNIA v Commission, C-448/11 P, not published, EU:C:2013:801, paragraph 22; and of

18 December 2014, Commission v Parker Hannifin Manufacturing and Parker-Hannifin, C-434/13 P,
EU:C:2014:2456, paragraph 40).

39 It is therefore not contrary to the principle of individual liability to impute liability for an infringement to a
company which has taken over the company which committed the infringement where the latter has ceased to
exist (judgment of 5 December 2013, SNIA v Commission, C-448/11 P, not published, EU:C:2013:801,
paragraph 23 and the case-law cited).

40  Furthermore, the Court has stated that, for the effective implementation of the EU competition rules, it
may be necessary to consider that the purchaser of the offending undertaking is liable for the infringement of
those rules if that offending undertaking ceases to exist by reason of the fact that it has been taken over by the
purchaser, which as the acquiring company, takes over its assets and liabilities, including its liability for breaches
of EU law (judgment of 5 December 2013, SNI4 v Commission, C-448/11 P, not published, EU:C:2013:801,
paragraph 25)

41  In that connection, Asfaltmix argues, in essence, that the case-law cited in paragraphs 36 to 40 of this
judgment has been developed in a context in which the Commission imposes fines for the implementation of
Article 23(2) of Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on
competition laid down in Articles [101] and [102 TFEU] (OJ 2003 L 1, p. 1), that case-law is not applicable to
an action for damages such as that at issue in the main proceedings.

42 That argument cannot be accepted.

43 As stated in paragraph 25 of this judgment, the right to claim compensation for damage caused by an
agreement or conduct prohibited by Article 101 TFEU ensures the full effectiveness of that article and, in
particular, the effectiveness of the prohibition laid down in paragraph 1 thereof.

44 That right strengthens the working of the EU competition rules, since it discourages agreements or
practices, frequently covert, which are liable to restrict or distort competition, thereby making a significant
contribution to the maintenance of effective competition in the European Union (judgment of 5 June 2014, Kone
and Others, C-557/12, EU:C:2014:1317, paragraph 23 and the case-law cited).

45  As the Advocate General stated essentially, in point 80 of his Opinion, actions for damages for
infringement of EU competition rules are an integral part of the system for enforcement of those rules, which are
intended to punish anticompetitive behaviour on the part of undertakings and to deter them from engaging in
such conduct.

46  Therefore, if the undertakings responsible for damage caused by infringement of the EU competition rules
could escape liability by simply changing their identity through restructurings, sales or other legal or
organisational changes, the objective pursued by that system and the effectiveness of those rules would be
jeopardised (see, by analogy, judgment of 11 December 2007, ETI and Others, C-280/06, EU:C:2007:775,
paragraph 41 and the case-law cited).

47 It follows that the concept of ‘undertaking’, within the meaning of Article 101 TFEU, which constitutes an
autonomous concept of EU law, cannot have a different scope with regard to the imposition of fines by the
Commission under Article 23(2) of Regulation No 1/2003 as compared with actions for damages for
infringement of EU competition rules.
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48  In the case in the main proceedings, it is apparent from the information provided by the referring court that
SIS, NCC and Asfaltmix acquired all the shares in Sata-Asfaltti, Interasfaltti and Asfalttinelio respectively,
which participated in the cartel in question and, subsequently, when those companies went into voluntary
liquidation in 2000, 2001 and 2003, took over all those commercial activities of those companies and wound
them up.

49  Therefore, it appears, subject to the definitive assessment by the referring court having regard to all the
relevant evidence that, from an economic perspective, SIS, NCC and Asfaltmix, on one hand, and Sata-Asfaltti,
Interasfaltti and Asfalttinelid respectively, on the other, are the same, and that the three latter companies have
ceased to exist as legal persons.

50 It must therefore be held that, SIS, NCC and Asfaltmix, successors to Sata-Asfaltti, Interasfaltti, and
Asfalttinelid respectively, have assumed liability for the damage caused by the cartel in question, as they have,
as legal persons, ensured that those companies were able to continue their economic activities.

51  Inthe light of all the foregoing considerations, the answer to the first and second questions is that

Article 101 TFEU must be interpreted as meaning that, in a case such as that in the main proceedings, in which
all the shares in the companies which participated in a cartel prohibited by that article were acquired by other
companies which have dissolved the former companies and continued their commercial activities, the acquiring
companies may be held liable for the damage caused by the cartel in question.

52 Inview of the answer to the first and second questions, it is unnecessary to reply to the third question.
The request that the effects of the present judgment should be limited in time

53 At the hearing, NCC requested the Court to limit the temporal effects of the present judgment in the event
that it considers that the economic continuity test applies to the determination of persons required to provide
compensation for damage caused by an infringement of EU competition rules.

54 In support of its request, NCC argued that that interpretation could not have been foreseen, that it therefore
had retroactive effect on those rules, and that it had unforeseen consequences for the conduct of undertakings.

55 In that connection, it should be recalled that, according to settled case-law of the Court, the interpretation
which, in the exercise of the jurisdiction conferred on it by Article 267 TFEU, the Court gives to a rule of EU
law clarifies and defines the meaning and scope of that rule as it must be or ought to have been understood and
applied from the time of its entry into force. It follows that the rule as thus interpreted may, and must, be applied
by the courts even to legal relationships which arose and were established before the judgment ruling on the
request for interpretation, provided that in other respects the conditions for bringing a dispute relating to the
application of that rule before the courts having jurisdiction are satisfied (judgment of 22 September 2016,
Microsoft Mobile Sales International and Others, C-110/15, EU:C:2016:717, paragraph 59 and the case-law
cited).

56  Itis only quite exceptionally that the Court may, in application of the general principle of legal certainty
inherent in the EU legal order, be moved to restrict, for any person concerned, the opportunity of relying on a
provision which it has interpreted with a view to calling into question legal relationships established in good
faith. Two essential criteria must be fulfilled before such a limitation can be imposed, namely that those
concerned should have acted in good faith and that there should be a risk of serious difficulties (judgment of
22 September 2016, Microsoft Mobile Sales International and Others, C-110/15, EU:C:2016:717, paragraph 60
and the case-law cited).

57  More specifically, the Court has taken that step only in quite specific circumstances, notably where there
was a risk of serious economic repercussions owing in particular to the large number of legal relationships
entered into in good faith on the basis of rules considered to be validly in force and where it appeared that
individuals and national authorities had been led to adopt practices which did not comply with EU law by reason
of objective, significant uncertainty regarding the implications of European Union provisions, to which the
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conduct of other Member States or the Commission may even have contributed (judgment of 22 September
2016, Microsoft Mobile Sales International and Others, C-110/15, EU:C:2016:717, paragraph 61 and the case-
law cited).

58 In the present case, since the NCC has in no way substantiated its arguments, it has failed to establish that
the criteria referred to in paragraph 56 of this judgment have been satisfied in the present case.

59 It is therefore not appropriate to limit the temporal effects of the present judgment.

Costs

60  Since these proceedings are, for the parties to the main proceedings, a step in the action pending before the
national court, the decision on costs is a matter for that court. Costs incurred in submitting observations to the
Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Second Chamber) hereby rules:

Article 101 TFEU must be interpreted as meaning that, in a case such as that in the main proceedings, in
which all the shares in the companies which participated in a cartel prohibited by that article were
acquired by other companies which have dissolved the former companies and continued their commercial
activities, the acquiring companies may be held liable for the damage caused by the cartel in question.

[Signatures]

Language of the case: Finnish.

1 The wording of paragraph 46 of this document has been modified after it was first put online.
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to enforce their unpaid invoices and that their right to enforcement was recognized in
Article 59 of Provincial Decree No. 878/03 approving the NRF.

1079. In conclusion, the measures adopted by the Argentine Republic were justified,
since they were reasonable and proportional to the objective pursued.

D. The Tribunal’s findings

1. The meaning and purpose of Article 111(1) of the BIT

1080. Claimants’ claims regarding discriminatory and unjustified measures overlap sig-
nificantly with their claim based on fair and equal treatment and their attempt to bring
purely contractual claims under the BIT. Claimants, of course, have expressly admitted
that purely contractual disputes fall outside of this Tribunal’s jurisdiction under the BIT.
Therefore, while assessing the relevance of Claimants’ claims raised in reference to Ar-
ticle III(1), the Tribunal will also incorporate the evidence and the comments contained
in the respective chapters on Claimants’ allegations on violation of the Contract and their
claim based on an alleged violation of the standard of fair and equitable treatment.

1081. In light of a reasonable reading of Article III(1) in conjunction with the other pro-
visions of the BIT providing specific protections to investors’ interest (Art. IV to VIII),
the protection afforded by Article III(1) cannot have the meaning of supplementing the
rules on more specific protections by an additional or extended protection or guarantee.
For instance, the investor’s guarantee for fair and equitable treatment of its investment is
determined in Article IV(1) in its content and all its limits (subject to more favorable
terms under Article VII). Article I1I(1), which is placed before Article IV, cannot have as
its meaning and purpose to provide for an extended guarantee as to the treatment of an
investment, above the range of what is to be understood as “fair and equitable.”

1082. The Tribunal does not retain an additional requirement based on nationality. While
it is correct to say that nationality is often a factor for testing whether a measure or deci-
sion qualifies as discrimination, as stated by Respondent, it does not appear as a criterion
circumscribing the notion of “discriminatory measures” in Article III(1). The BIT is based
on the foreign origin in relation to the definition of investments exclusively. Claimants
comply with this requirement and therefore rightly object to Respondent’s restrictive in-
terpretation.

1083. The Tribunal further observes that the interpretation of the core terms of “unjusti-
fied or discriminatory measures” must follow the provisions relating to the law to be ap-
plied by this Tribunal pursuant to Article X(5) of the BIT. This provision states that the
Tribunal has to make its decision on the basis of the BIT. This means that the concepts
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used in Article III(1) are of an autonomous character, specific to this BIT. General prin-
ciples of international law may also be relevant in certain respects. Article X(5) also per-
mits the application of the Argentine Republic’s domestic law “where appropriate.”

1084. Contrary to Claimants’ repeated assertions that they have themselves accepted as
not relevant for this Tribunal, the Concession Contract is not a basis for this Tribunal’s
decision and is therefore not a basis either to understand and determine the content of the
“unjustified or discriminatory measures” referred to in Article III(1).

1085. On the other hand, the rights and obligations arising out of the Concession Con-
tract, and Argentina’s domestic law (to extent its consultation appears “appropriate”), are
important elements of reference for the Tribunal. They determine AGBA’s and Claim-
ants’ respective situation that has necessarily to be considered for the purpose of assessing
whether a measure taken by Respondent appears “justified” or not, “discriminatory” or
not, according to the standards set in Article III(1) of the BIT.

1086. The Tribunal also draws the attention to another element of text in Article I1I(1)
that is not commented by Claimants but noted as a restriction by Respondent. Indeed, the
terms “unjustified or discriminatory measures” are not standing alone. The protection af-
forded to the investors potentially faced with such measures has the meaning that these
measures “shall not obstruct” (“no obstaculizard”) investments, and more specifically
“the management, maintenance, use, enjoyment, extension, sale and, where appropriate,
liquidation of such investments.” In other words, the investor is not protected against such
measures when they are not “obstructing” its operation and activity.

1087. The requirements resulting from Article III(1) are at the very basis of Claimants’
claims in this respect. The burden of proving the applicable conditions falls on Claimants.
The Tribunal does not share Claimants’ view that once Respondent has accepted that
AGBA was afforded differential treatment, the burden of proof that such treatment was
validly justified would shift to Respondent.

1088. The Tribunal basically agrees with a position stating that measures affecting an
investor are discriminatory if they are clearly less favourable that those accorded to other
investors operating under the same or similar circumstances, they intend to harm the for-
eign investor and cause actual damage, and if they are not justified by sufficient reasons.
Article III(1) requires adding the requirement that such measure had to obstruct one of
the activities related to an investment as listed in the provision.

1089. The Tribunal recognizes the difficulty to provide the concept of “unjustified
measures” with a meaning reflecting the initial intentions of the Contracting Parties to the
BIT and suitable in comparison to the other rules covering the protection of investors in
the BIT. The Tribunal notes that the measures referred to are supplied by a negative and
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not by a positive qualifier. Article III(1) does not ensure the investor to be faced with
measures only that are “justified.” The protection is more restrictively circumscribed as
a bar against measures that have “no justification.” Such justification could be based on
the applicable law as determined by Article X(5), including, where appropriate, the host
State’s domestic law. However, the measure to be addressed in a particular case must not
necessarily be “lawful” in order to meet the standard required under Article ITI(1). This
provision does not use the term “unlawful” but instead the word “unjustified,” which can
imply possible justifications by reference to grounds other than legal ones, in particular
in case of measures justified by reasons based on equity or good faith.

2. The claims based on allegedly discriminatory measures

1090. Claimants’ numerous comparisons between the treatment afforded to AGBA and
the more favorable conditions offered to other concessionaires suffer in general from sev-
eral flaws making those explanations imprecise, vague or meaningless. In a great number
of cases, it is simply affirmed that a concessionaire compared with AGBA operated under
the same or “like” conditions, without any demonstration based in particular on the con-
tract and the undertakings for performance applicable to such concessionaire. Claimants
do not distinguish between those concessionaires that were operating an investment cov-
ered by a BIT and state-owned companies placed on an entirely different legal, economic
and financial framework.

1091. Comparisons are made between treatments afforded to AGBA in 2002-2005 and
more favorable measures taken for entities operating in 2008 when the economic situation
of Argentina and the population’s health and employment rate had seriously improved.
Claimants object that the same Province signed a Memorandum of Understanding with
AZURIX as concessionaire, while AGBA was barred from such a deal, without considering
that the conditions offered by AZURIX might have been more attractive for the Province,
in particular due to the very different and more favorable economic environment in Re-
gions A and C and in comparison with AGBA’s record of non-compliance in respect of
the first Five-Year POES for the high-risk Region B. Claimants also complain about re-
liefs offered to other concessionaires or entities in respect of investment to be provided
and expansion work to be achieved without observing that similar measures were envis-
aged for AGBA during the renegotiation but rejected by the Concessionaire.

1092. Claimants complain extensively about the favorable conditions that were offered
to ABSA when it took over the AZURIX and the AGBA Concessions and allege that the
difference was so significant that it amounted to discriminatory treatment.

1093. The Tribunal observes, however, that ABSA was a state-controlled entity that did

not need to achieve an economic and financial equilibrium as this is sustained by Claim-
ants as private investors interested in a positive return and profit. The most important
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On the basis of such and similar definitions, one cannot say much more than the tribunal did
in S.D. Myers by stating that an infringement of the standard requires

treatment in such an unjust or arbitrary manner that the treatment rises to the level
that is unacceptable from the international perspective.33

This is probably as far as one can get by looking at the “ordinary meaning” of the terms of
Article 3.1 of the Treaty.

i) The Context

298. The immediate “context” in which the “fair and equitable” language of Article 3.1 is
used relates to the level of treatment to be accorded by each of the Contracting Parties to the
investments of investors of the other Contracting Party. The broader “context” in which the
terms of Article 3.1 must be seen includes the other provisions of the Treaty. In the preamble
of the Treaty, the Contracting Parties

recognize[d] that agreement upon the treatment to be accorded to such investments
will stimulate the flow of capital and technology and the economic development of
the Contracting Parties and that fair and equitable treatment is desirable.

The preamble thus links the “fair and equitable treatment” standard directly to the stimulation
of foreign investments and to the economic development of both Contracting Parties.

iii) The Object and Purpose of the Treaty

299. The “object and purpose” of the Treaty may be discerned from its title and preamble.
These read:

Agreement on encouragement and reciprocal protection of investments between the
Kingdom of the Netherlands and the Czech and Slovak Federal Republic

The Government of the Kingdom of the Netherlands

And

The Government of the Czech and Slovak Federal Republic,
hereinafter referred to as the Contracting Parties,

Desiring to extend and intensify the economic relations between them particularly
with respect to investments by the investor of one Contracting Party in the territory of
the other Contracting Party,

Recognizing that agreement upon the treatment to be accorded to such investments
will stimulate the flow of capital and technology and the economic development of
the Contracting Parties and that fair and equitable treatment is desirable.
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Taking note of the Final Act of the Conference on Security and Cooperation in
Europe, signed on August, 1st 1975 in Helsinki.

300. This is a more subtle and balanced statement of the Treaty’s aims than is sometimes
appreciated. The protection of foreign investments is not the sole aim of the Treaty, but rather
a necessary element alongside the overall aim of encouraging foreign investment and
extending and intensifying the parties’ economic relations. That in turn calls for a balanced
approach to the interpretation of the Treaty’s substantive provisions for the protection of
investments, since an interpretation which exaggerates the protection to be accorded to
foreign investments may serve to dissuade host States from admitting foreign investments
and so undermine the overall aim of extending and intensifying the parties’ mutual economic
relations.

301. Seen in this light, the “fair and equitable treatment” standard prescribed in the Treaty
should therefore be understood to be treatment which, if not proactively stimulating the
inflow of foreign investment capital, does at least not deter foreign capital by providing
disincentives to foreign investors. An investor’s decision to make an investment is based on
an assessment of the state of the law and the totality of the business environment at the time
of the investment as well as on the investor’s expectation that the conduct of the host State
subsequent to the investment will be fair and equitable.

302. The standard of “fair and equitable treatment” is therefore closely tied to the notion of
legitimate expectations®® which is the dominant element of that standard. By virtue of the
“fair and equitable treatment” standard included in Article 3.1 the Czech Republic must
therefore be regarded as having assumed an obligation to treat foreign investors so as to avoid
the frustration of investors’ legitimate and reasonable expectations. As the tribunal in Tecmed
stated, the obligation to provide “fair and equitable treatment” means:

to provide to international investments treatment that does not affect the basic
expectations that were taken into account by the foreign investor to make the
investment.”

Also, in CME, the tribunal concluded that the Czech authority

breached its obligation of fair and equitable treatment by evisceration of the
arrangements in reliance upon which the foreign investor was induced to invest.*

The tribunal in Waste Management equally stated that:

In applying [the “fair and equitable treatment”] standard it is relevant that the
treatment is in breach of representations made by the host State which were
reasonably relied on by the claimant.*’

303. The expectations of foreign investors certainly include the observation by the host
State of such well-established fundamental standards as good faith, due process, and non-
discrimination.”® And the tribunal in OEPC went even as far as stating that
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[t]he stability of the legal and business framework is thus an essential element of fair
and equitable treatment.’

304. This Tribunal would observe, however, that while it subscribes to the general thrust of
these and similar statements, it may be that, if their terms were to be taken too literally, they
would impose upon host States’ obligations which would be inappropriate and unrealistic.
Moreover, the scope of the Treaty’s protection of foreign investment against unfair and
inequitable treatment cannot exclusively be determined by foreign investors’ subjective
motivations and considerations. Their expectations, in order for them to be protected, must
rise to the level of legitimacy and reasonableness in light of the circumstances.

305. No investor may reasonably expect that the circumstances prevailing at the time the
investment is made remain totally unchanged. In order to determine whether frustration of the
foreign investor’s expectations was justified and reasonable, the host State’s legitimate right
subsequently to regulate domestic matters in the public interest must be taken into
consideration as well. As the S.D. Myers tribunal has stated, the determination of a breach of
the obligation of “fair and equitable treatment” by the host State

must be made in the light of the high measure of deference that international law
generally extends to the right of domestic authorities to regulate matters within their
own borders.*

306. The determination of a breach of Article 3.1 by the Czech Republic therefore requires
a weighing of the Claimant’s legitimate and reasonable expectations on the one hand and the
Respondent’s legitimate regulatory interests on the other.

307. A foreign investor protected by the Treaty may in any case properly expect that the
Czech Republic implements its policies bona fide by conduct that is, as far as it affects the
investors’ investment, reasonably justifiable by public policies and that such conduct does not
manifestly violate the requirements of consistency, transparency, even-handedness and non-
discrimination. In particular, any differential treatment of a foreign investor must not be
based on unreasonable distinctions and demands, and must be justified by showing that it
bears a reasonable relationship to rational policies not motivated by a preference for other
investments over the foreign-owned investment.

308. Finally, it transpires from arbitral practice that, according to the “fair and equitable
treatment” standard, the host State must never disregard the principles of procedural propriety
and due process’ and must grant the investor freedom from coercion or harassment by its
own regulatory authorities.

iv) Conclusion

309. The “fair and equitable treatment” standard in Article 3.1 of the Treaty is an
autonomous Treaty standard and must be interpreted, in light of the object and purpose of the
Treaty, so as to avoid conduct of the Czech Republic that clearly provides disincentives to
foreign investors. The Czech Republic, without undermining its legitimate right to take
measures for the protection of the public interest, has therefore assumed an obligation to treat
a foreign investor’s investment in a way that does not frustrate the investor’s underlying
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legitimate and reasonable expectations. A foreign investor whose interests are protected
under the Treaty is entitled to expect that the Czech Republic will not act in a way that is
manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to some rational policy),
or discriminatory (i.e. based on unjustifiable distinctions). In applying this standard, the
Tribunal will have due regard to all relevant circumstances.

2. Application of the Standard

310. In applying Article 3 of the Treaty to the present case, the Claimant contends that the
Czech Republic has violated the “fair and equitable treatment” standard in Article 3.1 of the
Treaty in a number of ways. The Claimant principally contends that

(a) the Czech Republic gave a discriminatory response to the systemic bad debt
problem in the Czech banking sector, especially by providing State financial assistance to the
other Big Four banks to the exclusion of IPB, and thereby created an environment impossible
for the survival of IPB;

(b) the Czech Republic failed to ensure a predictable and transparent framework
for Saluka’s investment;

(©) the Czech Republic’s refusal to negotiate with IPB and its shareholders in
good faith prior to the forced administration was unreasonable and discriminatory;

(d) the provision by the Czech Republic of massive financial assistance to IPB’s
business, once the beneficiary of such assistance had become CSOB following the forced
administration, was unfair and inequitable; and

(e) the Czech Republic’s failure to prevent the unjust enrichment of CSOB at the
expense of the IPB sharcholders, including Saluka, upon the transfer of IPB’s business to
CSOB and the aforementioned State aid following the forced administration was equally
unfair and inequitable.

311. The Tribunal will examine each of these claims separately.

a) The Czech Republic’s Discriminatory Response to the Bad
Debt Problem

312.  The Claimant contends that, whereas the “systemic” bad debt problem which
contributed to the serious difficulties of the Czech banking sector from 1998 to 2000 equally
affected the Big Four banks (i.e. IPB, KB, CS and CSOB), the Czech Republic, in assisting
these banks to overcome the problem, treated IPB differently in an unreasonable way which
made it impossible for IPB to survive, especially by excluding IPB from the state assistance
that was granted to its competitors, and which resulted in Saluka’s loss of its investment.

313. State conduct is discriminatory, if (i) similar cases are (ii) treated differently (iii) and
without reasonable justification.
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236. The Respondent argues that the Claimants only had a right to apply for a private
law contract under Law 4501, and that the Law offered no guarantee that such private
contract would be automatically granted. It further argues that arbitrariness and
discrimination are thus unfounded allegations, which could not lead to the frustration of
any legitimate expectation. For the Respondent, there can be no legitimate expectation
that the proposed revisions of the Contract would be accepted no matter the cost to the

Government.

237. The Respondent concludes that it acted in an equitable, transparent, and
reasonable manner, in good faith and full compliance with the domestic law, and that
there is thus no breach of the fair and equitable treatment standard under the Treaty.
The Respondent further concludes that absent evidence to the contrary, negotiations
must be presumed to be done in good faith,''? and in light of both the UNIDROIT
Principles of International Commercial Contracts (Article 2.1.15) and the Wintershall

case,' there is no obligation to reach an agreement or liability for failure to do so.

2. The Tribunal’s Findings

238. The standard of fair and equitable treatment has acquired prominence in
investment arbitration as a consequence of the fact that other standards traditionally
provided by international law might not in the circumstances of each case be entirely
appropriate. This is particularly the case when the facts of the dispute do not clearly
support the claim for direct expropriation, but when there are notwithstanding events
that need to be assessed under a different standard to provide redress in the event that

the rights of the investor have been breached.

239. Because the role of fair and equitable treatment changes from case to case, it is
sometimes not as precise as would be desirable. Yet, it clearly does allow for justice to
be done in the absence of the more traditional breaches of international law standards.
This role has resulted in the concept of fair and equitable treatment acquiring a standing
on its own, separate and distinct from that of other standards, albeit many times closely
related to them, and thus ensuring that the protection granted to the investment is fully

safeguarded.

"2 Mobil Oil Iran, Inc. v. Government of the Islamic Republic of Iran and National Iranian Oil Company,
Award No. 311-74-3 of July 14, 1987, para. 160.
'S Wintershall, A.G. et al v. Government of Qatar, 28 LL.M. 795, 814—15 (1989).
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240. Recent awards have applied this standard to the assessment of rights affected by
inconsistent State action,'' arbitrary modification of the regulatory framework'" or
endless normative changes to the detriment of the investor’s business and the need to
secure a predictable and stable legal environment.''® This includes most significantly
the issue of legitimate expectations which, as the Tribunal in Tecmed concluded,
requires a treatment that does not “detract from the basic expectations on the basis of

which the foreign investor decided to make the investment.”'"”

241. Although the Claimants, as noted above, provide a long list of legitimate
expectations that in their view have not been met, the Tribunal is not persuaded that all
such complaints relate to legitimate expectations. Legitimate expectations by definition
require a promise of the administration on which the Claimants rely to assert a right that

118
needs to be observed.

242. In fact, the Claimants invoke issues on which the Tribunal has found that no
promise or commitment had been made by the Respondent. This is particularly the case
of the lack of evidence about the alleged agreement of the commercial terms of the
Project. Had these terms been missing, no Energy Sales Agreement or Fund
Agreement, and ultimately no Treasury Guarantee could have been issued. As no such
agreements were reached, the Tribunal finds that the Respondent is right in arguing that

they could not be later revoked.

243. Neither does the Tribunal find merit in the Claimants’ argument that the
investment was actively requested by the Turkish Government. True enough, the whole
BOT policy was built on the premise that foreign investments would be needed,
encouraged and welcome,''” but this was a matter of general policy that did not entail a

promise made specifically to the Claimants about the success of their proposed project.

244. The evidence in fact points to the contrary conclusion. A witness for the

Claimants testified that two high-ranking corporate executives made two short trips to

"4 MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Republic of Chile (ICSID Case No. ARB/01/7), Award
of May 25, 2004, para. 164).

WS Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States (ICSID Case No.
ARB(AF)/00/2), Award of May 29, 2003, para. 154.

" Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN
3467, Award of July 1, 2004, para. 183.

W Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States (ICSID Case No.
ARB(AF)/00/2), Award of May 29, 2003, para. 154.

18 See J, Decision No. 349, World Bank Administrative Tribunal, 2006.

9 Opening Statement of Ms. Carolyn Lamm, April 3, 2006, Hearing transcripts, Vol. 1, at 80-81.
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Turkey, because they “wanted to meet with senior government officials, make sure
they’re aware of the Project, make sure that they viewed this as a beneficial

59120

development that they were happy to host in their country. It thus appears that it

was rather the Claimants who approached the Turkish Government.

245.  In the present case, the Claimants contend, moreover, that the breach of fair and
equitable treatment goes as far as to have reached the level of bad faith and have
entailed the deliberate attempt by the Respondent to destroy the investment without
paying compensation. The Tribunal, however, has found no evidence of bad faith or
ultimately of a kind of conspiracy to take away legitimately acquired rights that could
result in the deliberate termination of the Project. To that extent, the role of fair and
equitable treatment in this case does not bring the standard near to expropriation or

other forms of taking.

246. The Tribunal is persuaded nonetheless that the fair and equitable treatment
standard has been breached, and that this breach is serious enough as to attract liability.
Short of bad faith, there is in the present case first an evident negligence on the part of
the administration in the handling of the negotiations with the Claimants. The fact that
key points of disagreement went unanswered and were not disclosed in a timely
manner, that silence was kept when there was evidence of such persisting and
aggravating disagreement, that important communications were never looked at, and
that there was a systematic attitude not to address the need to put an end to negotiations
that were leading nowhere, are all manifestations of serious administrative negligence
and inconsistency. The Claimants were indeed entitled to expect that the negotiations

would be handled competently and professionally, as they were on occasion.

247. Secondly, there is a breach of the obligation to accord fair and equitable standard
of treatment in light of abuse of authority, evidenced in particular, but not exclusively,
by the discussion of the Claimants’ application under Law 4501. As noted above,
MENR'’s demands for a renegotiation went far beyond the purpose of the Law and
attempted to reopen aspects of the Contract that were not at issue in this context or even

within MENR’s authority.

248. Inconsistent administrative acts are also evident in this case in respect of some

matters. On occasion the administration would ignore rights granted by law as a matter

120 Testimony of Mr. Robert Dougherty, April 6, 2006, Hearing transcripts, Vol. 4, at 815-16; Written
Statement of Mr. Robert Dougherty, December 9, 2005, para. 9.
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of policy or practice. This was particularly the case of the foreign branch corporate
structure, recognized under the law, the Implementation Contract, the Letter of
Undertaking and the Danistay, but was nevertheless ignored by MENR from February
1998 onward when it demanded the establishment of a Turkish corporation. A witness
for the Claimants testified that since 1996 “the various groups determining energy

policy in Turkey have not worked harmoniously.”'?'

249. Similar was the situation in respect of the Constitutional Court decision
upholding the rights acquired under a contract, which was simply ignored by MENR in
its dealings with the Claimants. Such inconsistent acts might be unlawful under Turkish
law, but in light of the provisions of the Treaty they are also in breach of the standard of

fair and equitable treatment.

250. Thirdly, the Tribunal also finds that the fair and equitable treatment obligation
was seriously breached by what has been described above as the “roller-coaster” effect
of the continuing legislative changes. This is particularly the case of the requirements
relating, in law or practice, to the continuous change in the conditions governing the
corporate status of the Project, and the constant alternation between private law status
and administrative concessions that went back and forth. This was also the case, to a

more limited extent, of the changes in tax legislation.

251. Even if some of these changes were introduced to facilitate investments and the
conclusion of projects, and to that extent cannot be open to criticism under this
standard, the administration again failed to address the consequences of such changes in
the negotiations and to accommodate the factors in the equation under discussion, with

particular reference to the commercial terms of the Project.

252.  Various examples of the breach of fair and equitable treatment obligation are to
be found in the record of this case. Among such breaches, the most prominent are
indeed those that have been discussed earlier in connection with the administration’s
negligence in the handling of the negotiations with the Claimants: an abuse of authority
by MENR, in particular with respect to the latter’s demands for renegotiation in
connection with the Claimants' application under Law 4501, and the numerous changes

in the legislation and inconsistencies in the administration’s practice, in particular with

21 Third Written Statement of Mr. Ahmet Eltekin, February 18, 2005, para. 18; Reply Statement of Mr.
Ahmet Eltekin, December 9, 2005, para. 8.

65
Annex 400



respect to the corporate status of the Project Company and the legal status of the

concession.

253. The aggregate of the situations explained raise the question of the need to ensure
a stable and predictable business environment for investors to operate in, as required not
only by the Treaty but also by the Turkish Constitution as noted above. This is what the
United States Technical Memorandum on the BIT had very much in mind when it
referred to fair and equitable treatment as a standard “that can be invoked in arbitration
to protect investments against possible vagaries of the host-Party’s national laws and

their administration.”

254. The handling of the case shows the exact opposite. Stability cannot exist in a
situation where the law kept changing continuously and endlessly, as did its
interpretation and implementation. While in complex negotiations, such as those
involved in this case, many changes will occur beyond the control of the government, as
was particularly the case with the increased costs, the issue is that the longer term
outlook must not be altered in such a way that will end up being no outlook at all. In
this case, it was not only the law that kept changing but notably the attitudes and

policies of the administration.

255.  While noting that no investor “may reasonably expect that the circumstances
prevailing at the time the investment is made remain totally unchanged,” the Tribunal in
Saluka held that the investor can still expect that the conduct of the host State
subsequent to the investment will be fair and equitable as the investor’s decision to
invest is based on “an assessment of the state of the law and the totality of the business

environment at the time of the investment.”'*?

256. Even if all the above conduct were to comply with good faith, which the
Tribunal has no reason not to believe, there still would be an evident breach of the fair
and equitable treatment standard under the Treaty, and under Turkish law. To the extent

that this caused damage, compensation will of necessity be awarded.

122 Saluka Investments BV (The Netherlands) v. The Czech Republic, UNCITRAL, Partial Award of
March 17, 2006, paras. 301, 305.
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B. Was there a Breach of the Obligation to Provide Full Protection and Security?

257. The Claimants have also alleged a breach of the obligation to provide full
protection and security as a separate heading of liability. This obligation is indeed
embodied in Article II (3) of the Treaty. The Claimants have advanced two arguments
in this respect. The first is that, following CME, full protection and security includes
the adverse effects of the amendments of the law or administrative actions on the
investment. The second argument is that, following OEPC, the breach of fair and
equitable treatment automatically entails the absence of full protection and security.

The Respondent opposes both arguments.

258. The Tribunal is mindful of the fact that this particular standard has developed in
the context of the physical safety of persons and installations, and only exceptionally
will it be related to the broader ambit noted in CME. To the extent that there is such an
exceptional situation, the connection with fair and equitable treatment becomes a very

close one.

259. The Tribunal does not find that in the present case there has been any question of
physical safety and security, nor has any been alleged. Neither does the Tribunal find
that there is an exceptional situation that could qualify under this standard as a separate
heading of liability. The anomalies that have been found are all included under the
standard of fair and equitable treatment discussed above. This heading of liability is

accordingly dismissed.

C. Was there Arbitrariness or Discrimination?

260. The Treaty also provides in Article II (3) for protection against arbitrary and
discriminatory measures that impair the management, operation, maintenance, use,
enjoyment, acquisition, expansion or disposal of the investment. This, the Claimants
argue, occurred in the present case, particularly in respect of the repudiation of the
Ministerial Approval and of the rights under the Contract, the refusal to reinstate such
rights following the decision of the Constitutional Court, as well as in connection with

the demands related to the application under Law 4501.

261. Again in this different context, the Tribunal finds that, to the extent supported by

the facts, the anomalies that took place in connection with the conduct just referred to
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are included in the breach of fair and equitable treatment and that there is no ground for

a separate heading on liability on account of arbitrariness.

262. As far as discrimination is concerned, the Tribunal notes that all the measures
adopted, rightly or wrongly, related to the whole array of BOT projects under
consideration, as the Claimants themselves have repeatedly argued. Thus, it is quite
evident that Konya Ilgin was not singled out in a discriminatory manner. The
Claimants’ argument about foreign investments having been discriminated against is
equally not supported by the facts. The changes in macroeconomic policy that would
have occurred concerned the economy as a whole. The question of foreign investment
being particularly intense in the energy sector is a separate matter unrelated to the claim

on discrimination. This heading of liability is accordingly also dismissed.

D. Was there a Breach of Obligations Entered into with Regard to the Investment?

263. The Claimants also argue that the Respondent has breached the obligation under
Article II (3) of the Treaty to “observe any obligation it may have entered into with
regard to investments,” including therein not just the undertakings under the Contract
but also a host of other commitments originating in the legislative, administrative and
regulatory undertakings concerning the investment. Prominent among such alleged
breaches is the failure to permit the Claimants to benefit from the laws enacted
specifically to improve the financing of the Project, the failure to observe the regulatory
undertakings under Article 8 of the Contract, and the failure to exercise the regulatory

and administrative authority in good faith and in a reasonable manner.

264. As noted above, the Respondent asserts that under Article 8 of the Contract it

had discretion to approve the revised tariff. The discretion contrasted with the more

123

limited language of Article 5.1 of the Implementation Contract, © with the sole

requirement of reasonable grounds, which the Respondent argues was amply satisfied in

124

light of the public interest. Judge Schwebel also concluded in this respect that

12 Affidavit of Judge Harun Cetintemel, September 9, 2006, para. 11.

124 Legal Opinion of Professor Zehreddin Aslan, September 14, 2005, para. 22; Legal Opinion of
Professor Ender Ethem Atay, September 15, 2005, para. 22; Second Legal Opinion of Professor Ergun
Ozsunay, September 13, 2005, para. 12.
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MENR “rejected Claimants’ various tariff proposals for what it saw as reasonable

grounds and that it did not do so roughly, abruptly, arbitrarily or capriciously.”'*

265. The Respondent further asserts that at all times it proceeded to negotiate in good
faith and, as discussed above, there could be no liability attached to the failure to
conclude an agreement if it was deemed to be too onerous for Turkey and if less

expensive alternatives were available.'?

266. The Tribunal concluded in its Decision on Jurisdiction that the existence of the
Contract, its validity and binding effects were beyond doubt. The issue that was then
left pending for the merits stage was whether the parties had reached agreement on any
amendment to some important commercial terms of the Project. As noted above, the
Claimants maintain that the parties were under an obligation to complete the
negotiations and finalize the Project, while the Respondent asserts that the discretion
envisaged in Article 8 was broad enough so as to allow for the disagreements that
followed. The Tribunal has found above that important as the Feasibility Study and the
Implementation Contract were, they were not self-contained as some of the essential
commercial terms were still open to discussion, a conclusion that Article 8 of the

Contract clearly corroborates.

267. Although negotiations on the commercial terms were pursued for a long time
there is no decisive evidence about an agreement having been unequivocally reached.
In view of the fact that the Contract provided for such negotiations to be carried
forward, it follows that liability cannot be attached to the fact that agreement was not

reached.

268. While a legal expert for the Claimants expressed the view that MENR’s legal
options were limited either to approve or disapprove on reasonable grounds,'?’ this was
hardly realistic to expect in a project as complex as this. In fact the Claimants were

greatly interested in exhausting the possibilities of reaching a negotiated agreement.

269. It follows from the above that the Tribunal cannot conclude that there was a
breach of the Contract obligations, except to the extent that the sixty-day time line for a
rejection of the revised tariff was never complied with. Such a time limit was in any

event not essential as both parties pursued negotiations for many more months and it

125 Opening Statement of Judge Stephen Schwebel, April 4, 2006, Hearing transcripts, Vol. 2, at 332-35.
126 A ffidavit of Mr. Cumhur Erstimer, September 14, 2005, para. 11.
127 Legal Opinion of Professor Sait Giiran, December 9, 2005, para. 21.
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could hardly be expected that it could be met in the context of a negotiation as complex

as this.

270. The Tribunal has also found that while both parties were required under the
Contract to pursue the negotiations on the additional agreements needed to complete the
Project, such as the Treasury Guarantee, the Energy Sales Agreement and the Fund
Agreement, such agreements were dependent upon the finalization of the commercial
terms of the Contract, a key event that never occurred. It follows that, in spite of the
fact that the Contract envisaged these agreements as a part of the overall commitments
undertaken by the parties, compliance with such objectives could not be achieved
irrespectively of or separately from the commercial terms.

271. A number of recent awards have extensively discussed the meaning of the

“umbrella clause”'?®

and there is no point for this Tribunal to go over this discussion
again. In the context of the present dispute, it suffices to note that there are different
views about whether a contract breach can be transformed into a treaty breach or should
be handled differently as an ordinary commercial breach of contract.'”® As the Tribunal
has not found a specific breach of obligations under the Contract, the issue does not
arise in this case. Questions concerning the interference arising from the exercise of
sovereign powers of the State have been discussed above in connection with the breach

of fair and equitable treatment and are, in the light of the facts of this case, independent

from contract rights.

E. Was the Investment Expropriated through Measures Tantamount to Expropriation?

272.  Although the Claimants have not argued the existence of direct expropriation in
this dispute, they have requested a finding of liability on account of the breach of
Article III (1) of the Treaty in that various measures adopted are tantamount to

expropriation and have resulted in indirect expropriation. Regulatory or creeping

128 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan (ICSID Case No.
ARB/01/13), Decision of the Tribunal on Objections to Jurisdiction of August 6, 2003; SGS Société
Générale de Surveillance S.A. v. Republic of Philippines (ICSID Case No. ARB/02/6), Decision of the
Tribunal on Objections to Jurisdiction of January 29, 2004; Salini Costruttori S.p.A. and Italstrade S.p.A.
v. The Hashemite Kingdom of Jordan (ICSID Case No. ARB/02/13), Decision on Jurisdiction of
November 19, 2004; Noble Ventures, Inc. v. Romania (ICSID Case No. ARB/01/11), Award of October
12, 2005.

12 Joy Mining Machinery Limited v. The Arab Republic of Egypt (ICSID Case No. ARB/03/11), Award
on Jurisdiction of August 6, 2004, paras. 78, 81.
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expropriation, the Claimants recall, has been long accepted in the literature of

international law and the decisions of international courts and tribunals.

273. Such measures can include, the Claimants assert, covert or incidental
interference with the property resulting in the deprivation of economic benefits,"*’ the

' For

taking of contract rights and the imposition of unreasonable regulatory regimes. '
the Claimants, the aggregate of measures taken in this case resulted in the termination of

the Project and the complete destruction of the investment made.

274. The Respondent opposes such allegations on the ground that, as held by the
tribunal in Feldman, “not every business problem experienced by a foreign investor is

99132

an indirect or creeping expropriation” °~ nor does the protection under the Treaty cover

S 133
commercial risks.

275. In the Respondent’s view, the disputed actions were not expropriatory in nature
as no rights under the Contract were taken and no vested rights arose from the
Implementation Contract, which was only initialed and never signed, from the June 19,
1998 Ministerial Approval, which contained no contractual commitment, or from Law

No. 4501, which gave no automatic rights to the conversion of contracts.

276. The Respondent further asserts that neither was there a deprivation of substantial
rights, and the Claimants were free, and are still free, to pursue the proposed Project
under the terms originally agreed in the Feasibility Study. However, the Claimants

chose to abandon the Project even before the actual alleged date of expropriation.

277.  Inany event, the Respondent argues that, as held in OEPC, the deprivation must
affect a significant part of the investment, which was also the reason that led the
Tribunal in Noble Ventures to conclude that no viable company or valuable assets were
concerned in the actions taken in that case.””* Given that the Respondent asserts that

the Project had no economic viability, no value could have been affected by its actions.

B0 Metalclad Corporation v. The United Mexican States (ICSID Case No. ARB(AF)/97/1), Award of
August 6, 2004, para. 103.

Y Marvin Roy Feldman Karpa v. Mexico (ICSID Case No. ARB(AF)/99/1), Award of December 16,
2002, at par 103; CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Partial Award,
September 13, 2001, para. 603.

B2 Marvin Roy Feldman Karpa v. Mexico (ICSID Case No. ARB(AF)/99/1), Award of December 16,
2002, para. 112.

33 Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, (ICSID Case No.
ARB/99/6), Award of April 12, 2002, para. 153.

134 Noble Ventures, Inc. v. Romania (ICSID Case No. ARB/01/11), Award of October 12, 2005, para.
216.
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278. The Tribunal has no doubt that indirect expropriation can take many forms. Yet,
as the tribunal in Pope & Talbot found, there must be some form of deprivation of the
investor in the control of the investment, the management of day-to day-operations of
the company, interfering in the administration, impeding the distribution of dividends,
interfering in the appointment of officials and managers, or depriving the company of

its property or control in total or in part.'*

279. The Tribunal is not persuaded that any such extreme forms of interference took
place in this case. Many things were wrongly handled, but none could be considered to
amount to regulatory expropriation. The rights that were affected one way or the other,
including the Claimants’ legitimate expectation, have indeed resulted in a finding of
breach of the standard of fair and equitable treatment, yet none of the measures adopted
envisaged the taking of property, which is still the essence of expropriation, even
indirect expropriation. Although measures tantamount to expropriation may well make
the question of ownership irrelevant, > it does require a strong interference with clearly

defined contract rights that in this case were in the end incomplete.

280. The Tribunal accordingly concludes that the Respondent has not breached
Article III (1) of the Treaty. This conclusion does not mean that there was no value of
property or rights affected, but this is a separate question that the Tribunal will address

next in the assessment of damages.

IV. Damages and Compensation

A. Claims

1. The Claim for Compensation of Damages

281. In the Claimants’ view, the Respondent’s violations of the BIT were so severe as
to deprive them of the value of their entire investment in the Project, thus resulting in
the complete loss of the benefit of such investment and of the value of the contract
rights. The Claimants accordingly request, in light of the Chorzow Factory case, the

full reparation for the injuries caused so as to “as far as possible, wipe out all the

135 Pope and Talbot, Inc. v. The Government of Canada, UNCITRAL, Award on the Merits of Phase 2,
April 10, 2001, para. 100.

B¢ Waste Management, Inc. v. United Mexican States (ICSID Case No. ARB(AF)/00/3), Award of April
30, 2004, para. 143.
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664. According to the Respondent, “[a]ll of this belies any suggestion that Messrs Micula
made investment decisions relying upon a belief that the facilities would remain
unchanged until 2009. Indeed, the investment expansions in 2005 and thereafter
cannot possibly assist the Claimants’ legitimate expectations arguments: they
espoused, rather than avoided, Romania’s regulatory framework” (R-CM, [ 131).

c. The Tribunal’s analysis

i. The standard to determine whether a legitimate expectation has been
breached

665. As the Respondent puts it, the key issue before the Tribunal is “who bore the risk of
regulatory change: the state or the investors who benefitted from the existing
regulatory regime” (R-Rejoinder, q 9).

666. In the Tribunal’s view, the fair and equitable treatment standard does not give a right
to regulatory stability per se. The state has a right to regulate, and investors must
expect that the legislation will change, absent a stabilization clause or other specific
assurance giving rise to a legitimate expectation of stability. Thus, the Claimants’
“regulatory stability” argument must be analyzed in the context of the protection of an
investor’s legitimate expectations.

667. Cases supporting the doctrine of legitimate expectations are numerous. As noted by
Dolzer and Schreuer, the protection of legitimate expectations is by now “firmly rooted
in arbitral practice.”® Although the question of whether these legitimate expectations
were breached is a factual one, an overwhelming majority of cases supports the
contention that, where the investor has acquired rights, or where the state has acted
in such a way so as to generate a legitimate expectation in the investor and that
investor has relied on that expectation to make its investment, action by the state that
reverses or destroys those legitimate expectations will be in breach of the fair and
equitable treatment standard and thus give rise to compensation.'*

32 Dolzer & Schreuer, p. 134.

'3 See, e.g., Saluka v. Czech Republic, ] 302 (The standard of “fair and equitable treatment” is
therefore closely tied to the notion of legitimate expectations which is the dominant element of that
standard. By virtue of the “fair and equitable treatment” standard included in Article 3.1 the Czech
Republic must therefore be regarded as having assumed an obligation to treat foreign investors so as
to avoid the frustration of investors’ legitimate and reasonable expectations”); Tecmed v. Mexico,
154 (where the tribunal found that the obligation to provide “fair and equitable treatment” meant “to
provide to international investments treatment that does not affect the basic expectations that were
taken into account by the foreign investor to make the investment’); CME v. Czech Republic, ] 611
(where the tribunal concluded that the Czech authority “breached its obligation of fair and equitable
treatment by evisceration of the arrangements in reliance upon with the foreign investor was induced
to invest”); Waste Management v. Mexico I, T 98 (“In applying [the ‘fair and equitable treatment’]
standard it is relevant that the treatment is in breach of representations made by the host State which
were reasonably relied on by the claimant.”); International Thunderbird v. Mexico, | 147 (“[t}he concept
of ‘legitimate expectations’ relates, within the context of the NAFTA framework, to a situation where a
Contracting Party’s conduct creates reasonable and justifiable expectations on the part of an investor
(or investment) to act in reliance on said conduct, such that a failure by the NAFTA Party to honour
those expectations could cause the investor (or investment) to suffer damages”)
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668. The Parties agree that, in order to establish a breach of the fair and equitable
treatment obligation based on an allegation that Romania undermined the Claimants’
legitimate expectations, the Claimants must establish that (a) Romania made a
promise or assurance, (b) the Claimants relied on that promise or assurance as a
matter of fact, and (c) such reliance (and expectation) was reasonable.’™* This test is
consistent with the elements considered by other international tribunals.'*®

669. In the Tribunal’s view, elements (a) and (c) are related. There must be a promise,
assurance or representation attributable to a competent organ or representative of the
state, which may be explicit or implicit. The crucial point is whether the state, through
statements or conduct, has contributed to the creation of a reasonable expectation, in
this case, a representation of regulatory stability. It is irrelevant whether the state in
fact wished to commit itself; it is sufficient that it acted in a manner that would
reasonably be understood to create such an appearance. The element of
reasonableness cannot be separated from the promise, assurance or representation,
in particular if the promise is not contained in a contract or is otherwise stated
explicitly. Whether a state has created a legitimate expectation in an investor is thus
a factual assessment which must be undertaken in consideration of all the
surrounding circumstances.

670. In this regard, the Tribunal subscribes to the view of the tribunal in Duke Energy v.
Ecuador (quoted in Bayindir v. Pakistan, ] 179):

The stability of the legal and business environment is directly linked to the
investor’s justified expectations. The Tribunal acknowledges that such
expectations are an important element of fair and equitable treatment. At
the same time, it is mindful of their limitations. To be protected, the
investor’'s expectations must be legitimate and reasonable at the time when
the investor makes the investment [Tecmed, || 154; Occidental, § 185;
LG&E, | 127]. The assessment of the reasonableness or legitimacy must
take into account all circumstances, including not only the facts
surrounding the investment, but also the political, socioeconomic, cultural
and historical conditions prevailing in the host State. In addition, such
expectations must arise from the conditions that the State offered the
investor and the latter must have relied upon them when deciding to invest
[SPP v. Egypt™™, § 82; LG&E, T 127-130; Tecmed,  154].">"

3% In their final briefs, both Parties refer to the reasonableness of the reliance, although Romania at

first had focused on the reasonableness of the expectation. In the Tribunal's view, both must be
reasonable, but in particular the expectation itself.

3 For example, the late Prof. Thomas Walde explained that a claim of legitimate expectations
required “an expectation of the investor to be caused by and attributed to the government, backed-up
by investment relying on such expectation, requiring the legitimacy of the expectation in terms of the
competency of the officials responsible for it and the procedure for issuing it and the reasonableness
of the investor in relying on the expectation” (International Thunderbird v. Mexico, Separate Opinion of
Thomas Walde, 1 December 2005, q 1). It must be noted that Prof. Walde did not dissent on the
standard, but rather on the application of that to the facts of the case).

'3 Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt (ICSID Case No.
ARB/84/3), Award, 20 May 1992 (hereinafter “SPP v. Egypt”).
7 Duke Energy v. Ecuador, | 340. See also Generation Ukraine v. Ukraine, §] 20.37 ("it is relevant to

consider the vicissitudes of the economy of the state that is host to the investment in determining the
investor’s legitimate expectations").
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671. This promise, assurance or representation may have been issued generally or
specifically, but it must have created a specific and reasonable expectation in the
investor. That is not to say that a subjective expectation will suffice; that subjective
expectation must also have been objectively reasonable. As stated by the Saluka
tribunal, “the scope of the Treaty’s protection of foreign investment against unfair and
inequitable treatment cannot exclusively be determined by foreign investors’
subjective motivations and considerations. Their expectations, in order for them to be
protected, must rise to the level of legitimacy and reasonableness in light of the
circumstances.”'®

672. The Claimants must also have relied on that expectation when they made their
investments. However, it is not necessary for the entire investment to have been
predicated solely on such expectation. Businessmen do not invest on the basis of
one single consideration, no matter how important. In the Tribunal’s view, that
expectation must be a determining factor in an investor’s decision to invest, or in the
manner or magnitude of its investments.

673. When the alleged legitimate expectation is one of regulatory stability, the
reasonableness of the expectation must take into account the underlying presumption
that, absent an assurance to the contrary, a state cannot be expected to freeze its
laws and regulations. As noted by the Saluka tribunal, “[n]o investor may reasonably
expect that the circumstances prevailing at the time the investment is made remain
totally unchanged. In order to determine whether frustration of the foreign investor’s
expectations was justified and reasonable, the host state’s legitimate right
subsequently to regulate domestic matters in the public interest must be taken into
consideration as well.”"*® Accordingly, for a state to violate the fair and equitable
treatment standard by changing the regulatory framework, the investor must have
received a legitimate assurance that the relevant laws and regulations would not be
changed in his or her respect. By legitimate assurance, the Tribunal refers to the
considerations identified in paragraph 669 above.

ii. Did Romania make a promise or assurance that gave rise to a
legitimate expectation?

674. In Section A on the umbrella clause, the Tribunal found that the EGO 24 framework,
in conjunction with the PICs, created a specific entittement for the Claimants,
according to which they were entitled to receive the incentives until 1 April 2009. To
recall, the Tribunal found that EGO 24 created a general scheme of incentives
available to investors who fulfilled certain requirements, which were later “granted” to
qualifying investors through a specific administrative act (the PIC). In other words,
the legislation created a generalized entitlement that could be claimed by qualifying
investors, but this general entitlement was later crystallized with respect to qualifying
investors through the granting of the PICs, becoming from that moment on a specified
entitlement with respect to specified investors.

'3 Saluka v. Czech Republic,  304.
139 14, 91 305.
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675. Although the majority of the Tribunal found that it had insufficient evidence as to
whether that entitlement gave rise to a legal obligation for purposes of the umbrella
clause, it stated that the same set of facts could give rise to a breach of the fair and
equitable treatment standard, if it found that the EGO 24 framework, in conjunction
with the PICs, provided the Claimants with the legitimate expectation that they would
be entitled to receive the incentives until 1 April 2009.

676. Another question remained open in the majority’s analysis of the umbrella clause:
whether there was an element of stabilization in the EGO 24 framework (in other
words, whether PIC holders (including the Claimants) were entitled to receive the
incentives in the same form (or substantially the same form) as when they were first
given their PICs during the entire period, regardless of changes in the Romanian
legislation). Although the majority of the Tribunal was not able to answer that
question as a matter of Romanian law, it will do so now as a matter of fair and
equitable treatment.

677. After a review of all of the facts and circumstances surrounding the Claimants’
investment and Romania’s enactment of EGO 24 and related legislation, the Tribunal
(again by majority'*°) answers both questions in the affirmative. For the reasons set
out below, it finds that, even from an objective standpoint the legislative framework in
Romania between the years 1998-2002 (taking into consideration EU law, as it
applied to Romania at the time), together with the PICs, instilled in the Claimants a
legitimate expectation that they would be entitled to the EGO 24 incentives, in
substantially the same form as when they received their PICs, until 1 April 2009.
Specifically, the Tribunal finds that, through an interplay of the purpose behind the
EGO 24 regime, the legal norms, the PICs, and Romania’s conduct, Romania made a
representation that created a legitimate expectation that the EGO 24 incentives would
be available substantially in the same form as they were initially offered.

678. First, the purpose behind the EGO 24 regime was to attract investment in the
disadvantaged areas, preferably long-term investment that created employment. In
the context in which this legislation was passed, it is evident that Romania was eager
to attract investment in order to boost its economy and work towards EU accession.
If Romania had spelled out that it retained the right to eliminate the incentives at its
discretion, despite the stated duration term for the incentives, Romania likely would
not have achieved its objective of attracting investment. Investors require legal
certainty, and Romania knew this full well, otherwise it would not have specified in
several different documents that the incentives would be available during the period in
which Stei-Nucet was declared a disadvantaged area. Indeed, it is evident from
Romania’s conduct that it intended for the regime to remain in place until 1 April 2009
and, absent the EU’s intervention, this is what would have happened, as discussed
further below.

"0 Arbitrator Abi-Saab does not concur with this view, as expressed in his separate opinion.

184
Annex 401



679.

680.

681.

Second, the regime required a certain quid pro quo from the investors. As specified
in EGO 24 itself and in the Methodological Norms, investors had to fulfill certain
requirements to obtain their PIC, and undertook certain obligations:

a. Investors were required to create employment. The 2001 Methodological Norms
required 10 employees, 5 of which must have been previously unemployed
(Article 4(4) of the 2001 Methodological Norms).

b. Investors were required to create new investments. In this regard, Article 6(1) of
EGO 24 provided that the facilities would be granted to qualifying investors “for
their new investments in [the disfavoured] regions.” Only three of the Claimants’
companies benefitted from the EGO 24 incentives, but the Claimants have
argued (and Romania has not disputed) that for each new investment they had to
submit an investment plan and amend their PIC.

c. PIC holders had to undergo substantial monitoring to continue receiving the
incentives under their PICs (Articles 14 and 16 of the 1999 Methodological
Norms, Articles 6, 8, 14 and 15 of the 2001 Methodological Norms). Indeed, the
Claimants’ witnesses have described audits and monitoring procedures that
seem to go beyond what is provided in the Methodological Norms, but it is not
surprising that actual administrative procedures were more detailed than the
relevant norms set out. The Respondent has not challenged these descriptions.

d. Investors were required to maintain their investments in the disadvantaged area
for at least twice the time they benefitted from the incentives (Articles 7 and 9 of
EGO 24).

This last obligation was set out in Articles 7 and 9 of EGO 24, as follows:

Art. 7. - If an investment which is benefiting from the provisions of the
present Emergency Ordinance is voluntarily liquidated in a period of
time shorter than twice the period of time in which they enjoyed the
advantages granted through the Government Decision to create the
underprivileged area, the liquidator(s) is/are obligated first to pay the
funds related to the advantages granted in accordance with the
provisions of the present Emergency Ordinance, to the State Budget, the
State Social Insurance Budget and the Special Funds Budgets from the
funds resulting from the liquidation procedure.

Art. 9. - Businesses established in a disadvantaged area may voluntarily
cease to operate in the respective area, and those opening subsidiaries
as legal entities in such an area may close them or move the location of
their headquarters out of the disadvantaged area in a period shorter
than the one provided in Art. 7 only if they pay the funds they owe to
the State Budget, the State Social Insurance Budget and the Special
Funds Budgets related to the advantages granted in accordance with the
provisions of the present Emergency Ordinance. (Emphasis added)

Thus, Articles 7 and 9 of EGO 24 put investors on notice that, if they planned to
benefit from the incentives for the full period they were offered, they had to be
prepared to make long-term commitments and investments in the region, and make
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sure that their investments would continue to be profitable without the incentives
when the incentives were no longer available.

682. Third, the Respondent did not merely “trim down” the incentives, as the Respondent
contends. It is true that the incentives were amended several times, and that by 2002
the Machinery Incentive had been eliminated and the Raw Materials Incentive could
not apply to raw materials for the production, processing and preservation of meat.
(The Profit Tax Incentive had also been eliminated but grandfathered for existing PIC
holders). However, three of the original six incentives remained (four counting the
grandfathered Profit Tax Incentive). These three remaining incentives (other than the
Profit Tax Incentive) were eliminated by EGO 94/2004. Therefore, the incentives
were virtually eliminated rather than simply modified or amended.

683. Specifically, Chapter Il, Section 3, Article VI(2) of EGO 94/2004 provided (Exh. R-94):

Art. VI. - Emergency Government Ordinance no. 24/1998 on Less-
Favoured Areas, republished in the Official Gazette of Romania, Part I,
Issue 545 of 8 November 1999, as subsequently amended and
supplemented, shall be amended and supplemented as follows:

1. After paragraph (1) of Article 14" insert a new paragraph, paragraph
(1") with the following content:

"(1") In calculating the intensity of State aid, eligible costs related to
investments made before 15 September 2004 shall be taken into
account.”

2. Article 6(1)b)d) and e) shall be repealed within 90 days from the date
of entry into force of this Ordinance.”

684. As can be seen from the text of EGO 94/2004, the amendment eliminated the
incentives and added rules for the calculation of the intensity of state aid. In turn, it
left in place all remaining provisions of the regime, including its obligations, which is
however disputed. In turn, this stripped EGO 24 of most of its practical content and
reduced almost to nothing its advantages given that the purpose of the regime for
disadvantaged areas was to attract investment in exchange for certain tax benefits.
After EGO 94/2004, the only tax benefit that remained was the Profit Tax Incentive,
and only for existing PIC holders. This is not a “trimming down” of the incentives. It
was an outright termination.

685. The Tribunal thus finds that Romania’s representation that the EGO 24 incentives
would be available to PIC holders until 1 April 2009 meant that the Claimants would
continue to benefit from substantially the same incentives that were available when
the Claimants obtained their PIC.

686. As stated above, the Tribunal considers that, in determining whether the Claimants
had a legitimate expectation, it must take account of the accepted principle that
Romania is free to amend its laws and regulations absent an assurance to the
contrary. However, in this case the Tribunal finds that Romania’s conduct had
included an element of inducement that required Romania to stand by its statements
and its conduct. Romania launched a program directed to attract investors to the
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disfavored regions. To obtain that investment, it offered certain tax benefits for a
certain amount of time. In other words, Romania created the appearance of a ten-
year tax holiday for investors who decided to invest in the disadvantaged area (and
this appearance conformed to what Romania did in fact wish to enact). The Tribunal
has noted in particular that the former president of the NARD, Mr. Neculai Liviu
Marcu, testified that the incentives were to be understood to be granted for the full
duration of the disadvantaged area (WS of Mr. N. Marcu, [ 28, 32; Tr., Day 7, 15:2-9
(Marcu)). In the Tribunal’s view, Romania thereby made a representation that gave
rise to the PIC holders’ legitimate expectation that during this tax holiday they would
receive substantially the same benefits they were offered when they committed their
investments.

687. What is at stake is not Romania's regulatory sovereignty, which is not to be
questioned. However, it cannot be fair and equitable for a state to offer advantages
to investors with the purpose of attracting investment in an otherwise unattractive
region, require these investors to maintain their investments in that region for twice
the period they receive the investments, and then maintain the formal shell of the
regime but eviscerate it of all (or substantially all) content.

688. The record shows that Romania itself shared that belief. It did all it could to preserve
the incentives regime through its accession negotiations (see Section 4 below).
Whether or not it felt committed to existing PIC holders, it certainly wished to maintain
the regime for as long as possible and publicly stated so. Romania thereby created
the legitimate expectation that the regime would not be repealed or fundamentally
altered during the duration of each PIC.

689. Romanian officials also stated that investors would be compensated if the regime
were repealed or fundamentally altered. In particular, in his interview in May 2004
(Exh. C-652), Prime Minister Nastase indicated that during its negotiations with the
European Union, Romania would see if it was “able to obtain some transition periods”
for PIC holders, as well as “some compensation packages, established during direct
negotiations.” The Prime Minister also stated that the government would talk to the
investors, and “based on the conclusions of the negotiations of the Competition
Chapter, we will negotiate with those who initially obtained these fiscal incentives”
(Exh. C-652, pp. 7-9 of translation). These statements confirm that Romania itself
understood that the EGO 24 regime was to last for 10 years, and that in repealing it
prematurely Romania was undermining PIC holders’ legitimate expectations and
causing them to suffer damages.

iii. Was this expectation reasonable?

690. In broad terms, the Tribunal will analyze the reasonableness of the Claimants’
expectation from two perspectives: (i) the legitimacy of the expectation in the context
of Romania’s accession to the EU, and (ii) the legitimacy of the expectation under
Romanian law.
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(a) Reasonableness in the context of Romania’s Accession to the EU

691. After a careful review of the record, the Tribunal has come to the conclusion that
between 1998 and late 2003 it was reasonable for the Claimants to believe that the
EGO 24 incentives were compatible with EU law. The Tribunal agrees with Prof.
Dashwood’s conclusion that “a strong case can be made that the Romanian
authorities were justified in treating the disputed aid as a valid regional operating aid,
up until the moment when they abolished it” (ER of A. Dashwood ] 55).

692. There seems to be no dispute that, throughout the period during which the Claimants
received the EGO 24 incentives (that is, from receipt of European Food’s TIC in 1999
until the incentives were abolished in February 2005), the EGO 24 scheme was
subject to the state aid regime of the Europe Agreement (which was the operative
pre-accession treaty; ER of A. Dashwood, [ 31). As explained by Prof. Dashwood
(with no convincing rebuttal by Romania’s experts), under the Europe Agreement
regime, the substantive rules to assess the compatibility of the EGO 24 incentives
with the common market were the substantive rules of the EU state aid regime
contained in Article 87 of the EC Treaty (through the operation of Article 64(2) of the
Europe Agreement), as amplified by case law and Commission practice, and as
subsequently clarified by the Implementing Rules that were annexed to Decision
4/2000 of the Romania-EU Association Committee (Exh. R-65; C-579).

693. Atrticle 64 of the Europe Agreement provides in relevant part:

1. The following are incompatible with the proper functioning of this
Agreement, in so far as they may affect trade between the Community
and Romania: [...] (iii) any public aid which distorts or threatens to
distort competition by favouring certain undertakings or the production
of certain goods.

2. Any practices contrary to this Article shall be assessed on the basis of
criteria arising from the application of the rules of Articles 85, 86, and
92 of the Treaty establishing the European Economic Community.

3. The Association Council shall, within three years of the entry into force
of the Agreement, adopt the necessary rules for the implementation of
paragraphes 1 and 2.

4. (a) For the purposes of applying the provisions of paragraph 1, point
(iii), the Parties recognize that during the first five years after the entry
into force of the Agreement, any public aid granted by Romania shall
be assessed taking into account the fact that Romania shall be
regarded as an area identical to those areas of the Community
described in Article 92(3)(a) of the Treaty establishing the European
Economic Community. The Association Council shall, taking into
account the economic situation of Romania, decide whether that
period should be extended by further periods of five years. [...]

694. Article 64 of the Europe Agreement incorporated Article 87 of the EC Treaty, which is
the primary source of the EU’s substantive rules on state aid. Article 87(1) of the EC
Treaty contains the general principle that “any aid granted by a Member State or
through state resources in any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the production of certain goods shall,
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in so far as it affects trade between Member States, be incompatible with the common
market.” However, Article 87(3)(a) (which replaced Article 92(3)(a) of the Treaty
establishing the European Economic Community) expressly permitted “aid to promote
the economic development of areas where the standard of living is abnormally low or
where there is serious underemployment.”

695. In turn, Art. 64(4)(a) of the Europe Agreement expressly stated that all of Romania
would be considered an underdeveloped area for purposes of Article 87(3)(a) of the
EC Treaty for the first five years after the entry into force of the Europe Agreement:

For the purposes of applying the provisions of paragraph 1, point (iii), the
Parties recognize that during the first five years after the entry into force of
the Agreement, any public aid granted by Romania shall be assessed
taking into account the fact that Romania shall be regarded as an area
identical to those areas of the Community described in Article 92(3)(a) of
the Treaty establishing the European Economic Community. The
Association Council shall, taking into account the economic situation of
Romania, decide whether that period should be extended by further
periods of five years. [...] (Art. 64(4)(a) of the Europe Agreement).

696. Article 64(3) of the Europe Agreement provided that “[tlhe Association Council shall,
within three years of the entry into force of the Agreement, adopt the necessary rules
for the implementation of paragraphes 1 and 2.” With some delay, on 10 April 2001,
the EU-Romania Association Council adopted Decision 4/2000 which contained these
“Implementing Rules”, Exh. R-65; C-579), which prescribed the manner in which
Article 64 of the Europe Agreement would be implemented by Romania. ™’

697. Atrticle 2(1) of the Implementing Rules provided that “[tlhe assessment of compatibility
of individual aid awards and programmes with the Europe Agreement, as provided for
in Article 1 of these Rules, shall be made on the basis of the criteria arising from the
application of the rules of Article 87 of the Treaty establishing the European
Community, including the present and future secondary legislation, frameworks,
guidelines and other relevant administrative acts in force in the Community, as well as
the case law of the Court of First Instance and the Court of Justice of the European
Communities and any decision taken by the Association Council pursuant to Article
4(3).”

698. The criteria applied by the European Commission when examining the Article 87(3)(a)
exception were set down in the 1998 Guidelines on Regional Aid (first published in
1998 (Exh. RJ-9) and since replaced by a revised version for the years 2007-2013)
(Exh. C-298).

1 Article 4(1) of the Implementing Rules also extended the time period in which Romania would be

considered an underdeveloped area pursuant to Article 64(4)(a) of the Europe Agreement:

In accordance with and within the limits of Article 64(4)(a) of the Europe
Agreement, Romania shall be regarded as an area identical to those areas
of the Community referred to in Article 87(3)(a) of the Treaty establishing
the European Community. (Article 4(1) of Decision 4/2000).
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699. The Guidelines on Regional Aid distinguished between various types of state aid, and
described the circumstances under which certain state aid could be granted, including
where the economic situation was extremely unfavorable in relation to the Community
as a whole. In such cases, the aid could be granted as tax exemptions. In addition,
although operating aid aimed at reducing a firm’s current expenses is normally
prohibited, the Guidelines recognize that, exceptionally, such aid may be granted in
regions eligible under the derogation in Article 87(3)(a), subject to certain conditions.
Specifically, the 1998 EU Guidelines on Regional Aid (RJ-9) provided:

Operating aid

4.15. Regional aid aimed at reducing a firm's current expenses (operating
aid) is normally prohibited. Exceptionally, however, such aid may be
granted in regions eligible under the derogation in Article 92(3)(a)
provided that (i) it is justified in terms of its contribution to regional
development and its nature and (ii) its level is proportional to the
handicaps it seeks to alleviate (36). It is for the Member State to
demonstrate the existence of any handicaps and gauge their
importance.

4.16. In the outermost regions qualifying for exemption under Article
92(3)(a) and (c), and in the regions of low population density
qualifying either for exemption under Article 92(3)(a) or under
92(3)(c) on the basis of the population density test referred to at
point 3.10.4, aid intended partly to offset additional transport costs
(37) may be authorised under special conditions (38). It is up to the
Member State to prove that such additional costs exist and to
determine their amount.

4.17. With the exception of the cases mentioned in point 4.16, operating
aid must be both limited in time and progressively reduced. In
addition, operating aid intended to promote exports (39) between
Member States is ruled out.

700. The Tribunal agrees with Prof. Dashwood that the EGO 24 incentives appeared to
meet most of the criteria for regional operating aid set forth in the 1998 Guidelines
(ER of A. Dashwood, q[]] 52-53). Specifically:

a. EGO 24/1998 was created to contribute to regional development, and there is
evidence that it did in fact contribute to such development.

b. The level of disputed aid appears to have been proportional to the handicaps of
the disadvantaged areas that the aid was designed to alleviate, and the
Romanian government could have been able to demonstrate this.

701. The only unsatisfied criterion would be its “non-degressive character” (i.e., the fact
that the EGO 24 incentives were not meant to be progressive, as mandated by Article
417 of the 1998 Guidelines). However, given the level of unemployment in the Stei-
Nucet-Draganesti area Prof. Dashwood did not consider it a determinative factor (ER
of A. Dashwood, || 54).

702. Neither the Respondent nor its experts contested Prof. Dashwood’s conclusions

persuasively, and the Tribunal finds Prof. Dashwood’s assessment reasonable.
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703. As aresult, the Tribunal concludes that the EGO 24 incentives could have reasonably
been thought (both by the Romanian government and the Claimants) to be valid
regional operating aid under EU law. Indeed, Romania itself appears to have
believed that, at the time EGO 24 was enacted, the incentives were compatible with
EU state aid requirements. In its Counter-Memorial, Romania stated:

Especially given Romania’s status as an ‘underdeveloped area’ within the
meaning of Article 87(3)(a) of the EC Treaty, the government could
reasonably conclude at the time that the EGO 24/1998 regime was not
incompatible with the Europe Agreement’s provisions. Furthermore, given
the economic dislocation that existed at the time, measures to ameliorate
conditions in the disfavoured regions were necessary. Romania was not
alone among EU candidate States in making the policy choice to
implement new economic-assistance measures based upon such an
assessment of the legal position. For example, Poland passed similar
legislation authorizing State aid for underdeveloped regions in 1994, while
it was a candidate for EU admission (R-CM, [ 29).

704. Similarly, in its comments to the Commission’s Written Submission, Romania
acknowledged that:

The facilities in EGO 24/1998 appeared to be regional aid for economically
disadvantaged areas. Thus, EGO 24/1998 was reasonably considered as
falling within the exceptions in Article 87(3)(a) and 87(3)(c) EC Treaty.
(Respondent's Comments to the Commission’'s Written Submission, 16
Nov. 2009, { 2).

705. Romania’s expert, Prof. Rudolf Streinz confirms the reasonableness of that position:

In my opinion, in 1998 and particularly in the absence of effective State aid
control and support from the European Commission, Romania could, in the
exercise of its discretion, reasonably have considered that the EGO
24/1998 regime fell under one of the State aid exceptions of the EC Treaty
[...]. For example, Romania, having been designated in its entirety in Article
64(4) of the Europe Agreement as underdeveloped within the meaning of
Article 87(3)(a) of the EC Treaty, could have considered itself permitted to
enact EGO 24/1998. EGO 24/1998 provided for State aid to foster
economic development of areas — i.e. the whole of Romania — where the
standard of living was abnormally low or where there was serious
underemployment. Alternatively, Romania might have considered that the
State aid granted pursuant to EGO 24/1998 was exempt under Article
87(3)(c), because the regime amounted to assistance of regions which are
disadvantaged compared to the national average, based on national
criteria (First ER of R. Streinz, [ 19).

706. As expressly acknowledged by Romania, many government officials maintained this
“sincere belief” until after the Competition Council issued Decision 244 in 2000, and
the Respondent’s expert Mr. Petersen acknowledged that “Romanian politicians and
officials who thought that EGO 24 was legal were incorrect, but they were not
unreasonable, and they acted in good faith” (R-PHB, ] 174, Tr., Day 6, 111, 178).
The Tribunal does not believe that investors should be held to a higher standard than
the government. Investors are entitled to believe that the government is acting
legally.
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707. The question is when should the Claimants have realized that the incentives were (or
became) vulnerable because they contravened EU law and, as a consequence, at
what time they might be phased out. As late as June 2002, Romania’s “National
Programme for Accession of Romania to the European Union” (Exh. HEC-7) stated
that “[t]he provisions of the normative acts on facilities granted for ‘D areas’ will be
maintained till the moment of Romania’s accession to the European Union” (p. 148).
Mr. Orban testified that this was Romania’s intention, and that it “battled a lot with the
Commission to get this” (Tr., Day 8, 219-220 (Orban)). Indeed, when asked when it
should have been clear to the public that the facilities would not survive, Mr. Orban
testified that it could have been as late as April/May 2004 (Tr., Day 8, 12-14 (Orban)).

(b) Reasonableness under Romanian law

708. Determining whether the Claimants’ expectations were reasonable under Romanian
law is less straightforward. On the one hand, the Claimants argue that the purpose of
EGO 24 and its enacting legislation, as well as the issuance and content of the PICs,
made their expectations reasonable. Romania argues that, to the contrary, nothing in
the regulation and the PICs themselves assured the Claimants that the incentives
would remain in place for 10 years. However, the Tribunal has already found that the
content of the legislation and the PICs themselves gave rise to a legitimate
expectation that the incentives would last until 1 April 2009.

709. On the other hand, Romania argues that the regulatory framework as it existed at the
time of the Claimants’ alleged investment in reliance on Romania’s assurances (from
2000 to 2004, if the issuance of European Food’'s PIC is taken as starting point)
contemplated the possibility that the incentives could be subject to repeal. Romania
argues that the incentives could have been revoked as a matter of general
administrative law, or because in 1999, prior to the issuance of the PICs, Romania
passed the Competition Law, which allowed the Competition Council to determine
whether any existing aid was compatible with the Europe Agreement and, if it was not
compatible, to recommend cancellation of such aid and request its repayment
(Articles 12-13 of the Competition Law). In Romania’s submission, the fact that
Romanian legislation allowed the Competition Council to recommend the revocation
of the incentives undermines the reasonableness of any expectation that these
incentives would remain unchanged for 10 years. Indeed, Romania argues that this
is exactly what the Competition Council did with Decision 244/2000.

710. In the Tribunal's view, two distinct but related issues must be analyzed: (i) the
possibility that the incentives would be found incompatible with Romanian law, and (ii)
Romania’s interaction with the Competition Council with respect to Decision
244/2000.

711.  With respect to the first point, the Respondent argues that, under the existing
regulatory framework, the incentives were inherently subject to the Competition
Council’s review and possible cancellation. Thus, the fact that the fate of all existing
legal aid could depend on a decision by the Competition Council weakens any
reasonable belief that any incentives would remain unchanged for any particular
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period of time. In other words, the Claimants should have known, when they obtained
the PICs, that the incentives could be at any time declared by the Competition
Council to be incompatible with Romanian law.

712. This proposition cannot be sustained. Any piece of legislation must comply with
higher ranking norms. That does not change the fact that enacted rules are
supposed to be valid and enforceable for so long as they have not been repealed or
annulled. Law-abiding actors may not violate enacted laws or regulations because
they question their validity or legality: they may know that such validity or legality is
debatable, and seek appropriate relief in court or otherwise, but, in the meantime,
they must obey the law. Romania has not argued that the incentives were illegal or
that there were any doubts as to their legality. In other words, the possibility of
cancellation of the incentives by order of the Competition Council is in itself not a valid
argument.

713.  With respect to the second point, on 15 May 2000, the Competition Council issued
Decision 244/2000, which recommended that the Raw Materials Incentive be
abolished. However, the Romanian Government (with the approval of the judiciary)
overruled this decision, and thus confirmed the incentives’ legality under Romanian
law.

714. The Claimants’ expectation that the incentives were compatible with Romanian law
was particularly reasonable given the sequence of events with respect to the process
surrounding Decision 244 and the granting of the Claimants’ PICs. Decision 244 was
rendered on 15 May 2000, European Food’s PIC was issued on 1 June 2000, and
EGO 75/2000 (which amended EGO 24 but maintained the Raw Materials Incentive)
was enacted on 16 June 2000. The Competition Council brought a law suit against
the Government, which the High Court of Cassation dismissed on admissibility
grounds on 19 February 2002. Multipack and Starmill's PICs were issued on 17 May
2002.

715. In the Tribunal’s view, given that the Government, in this case through Parliament, did
not follow the Competition Council’s recommendation to abolish the incentives, and
decided instead to confirm them via new legislation (EGO 75/2000), and immediately
afterwards issued the Claimants PICs confirming their eligibility for the questioned
incentives, it was reasonable for the Claimants to believe that the Government
considered that such incentives were legitimate and intended to maintain them for the
stated period. The fact that the Competition Council sought to enforce Decision 244
in Romanian courts and that its action was dismissed by the original and appellate
courts, further enhances the notion that the Government (at its legislative and judicial
level) endorsed the legitimacy of the incentives. In other words, the Government
implicitly confirmed the incentives’ legality under Romanian law.

716. The fact that the court action was dismissed on admissibility grounds does not
change this conclusion. Indeed, by determining that the Competition Council did not
have the power to challenge legislative acts, the courts merely confirmed that, as a
matter of Romanian law, the existence and legitimacy of the incentives depended on
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Parliament, not on the Competition Council. And as a matter of Romanian law, the
Claimants were entitled to rely on the assumption that the incentives were legal. The
fact that Starmill and Multipack received their PICs after the challenge was dismissed
further confirms that it was reasonable for the Claimants to believe that the incentives
were legitimate.

717. In conclusion, the Tribunal finds that it was reasonable for the Claimants to believe
that the incentives were legal under Romanian law and would be maintained for the
full 10 year period.

iv. Did the Claimants in fact rely on that expectation?

718. There is no dispute that the Claimants invested in Bihor County, and that they made
use of the incentives. However, it is also evident from the record that their initial
investments were not made in reliance on the EGO 24 incentives, because they
began to invest in the early 90s, before these incentives were created. Indeed, the
Claimants concede that their initial investments were made in reliance on previous
incentive regimes (R-Reply, {1 62-124). The Claimants have also stated that their
expectation that the Raw Materials Incentive would be available for 10 years arose
when the PICs (or TIC, in the case of European Food) were granted (Tr., Day 12, 91
(Reed)). In the Tribunal's view, a legitimate expectation could only have been
crystallized at the time when the Corporate Claimants were granted their permanent
investor certificates, not temporary certificates. A temporary certificate is, by its own
nature, granted only for a limited time and does not necessarily guarantee that a
permanent certificate will be issued. A TIC can give rise to an expectation that its
beneficiary is temporarily entitled to some benefits but not that the permanent
certificate will actually be issued as the beneficiary will have to prove that, in the
meantime, it has satisfied some conditions. Thus, the only investments that could
have been made in reliance on that expectation are those made after European Food
obtained its PIC in June 2000, and after Starmill and Multipack obtained theirs in May
2002. Whether the Claimants relied on previous incentive programs neither proves
their reliance on the EGO 24 incentives nor strengthens their reliance argument.

719. In addition, there is evidence that, further to the EGO 24 incentives, there were other
reasons why the Miculas invested in Bihor County. The Tribunal recalls that,
according to Mr. Viorel Micula's cross-examination, there were other reasons for the
Claimants’ investment in Bihor apart from the availability of the Raw Materials Facility
for the planned 10 year period until 2009. Mr. Viorel Micula testified as follows:

Q. Mr Micula, let’s not beat around the bush. | will read out a proposition
to you and you tell me if you agree. Your investment in Bihor in the
European Food and Drinks Group only made economic sense if you
could count on the benefits of the raw materials facility for the planned
ten-year period until 2009, is that correct? Is it true to say that your
investment makes economic sense only if you have the raw materials
facility?

A. Itis wrong, Mr Petrochilos. | think no one, either myself or my brother
who knew about this leverage had made such a mistake. That would
have been a big mistake. Maybe you made that mistake.
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(Tr., Day 6, 279 (Petrochilos/V. Micula)).

720. In addition, the Micula brothers were born in Bihor County and loan Micula conceded
that that there was “a very emotional drive” behind their business initiative (Tr. Jur.,
Day 2, 23). However, he also stated that “it was not just a question of us being born
there, it was also a question of long-standing facilities and exemptions that have been
there for a very long time and many of them are still there” (Tr. Jur., Day 2, 54).

721. Taking all of this into consideration, it is clear that (i) not all of the Claimants’
investments were predicated on the EGO 24 incentives; and (ii) even when the
Claimants’ took the EGO 24 incentives into account in making investment decisions,
other factors also influenced the Claimants’ decisions. However, the Tribunal is
satisfied that a significant part of the Claimants’ investments (from 2000 to 2004)
were made in reliance on the incentives. In particular, the Tribunal is satisfied that
the existence of the incentives was one of the reasons for the scale and manner of
those investments. It is evident from the record that the Claimants built a large and
complex platform for the production of food and drink products, and that its profits
depended largely on the reduction of their operating costs resulting from the Raw
Materials Incentive (Third WS of |. Micula, [ 44-67, 83-84; Third WS of V. Micula, q
33, 51-52; WS of M. Ban [ 38; WS of M. Halbac, || 12-61; First ER of D. Lessard, [
32-42; ER of R. Boulton, Sections 4 and 5; ER of C. Osborne, ] 1.11-1.15; Section
4; Exh. C-385, C-987). Accordingly, the Tribunal is satisfied that the Claimants in fact
relied on the incentives to build and develop their investment in the manner in which it
stood at the date of the revocation of those incentives.

722. It goes without saying that the BIT only protects investments made in reliance on
legitimate expectations (see paragraphs 667 to 673 above). It does not protect
investments made after such an expectation has been destroyed. The Tribunal has
found that the Claimants’ expectations arose in June 2000, with the granting of
European Food’'s PIC. This expectation was shattered once it became clear that
Romania would revoke the incentives without compensation, which, as discussed
further below, occurred on 31 August 2004, with the issuance of GO 94/2004.
Although Prime Minister Nastase publicly announced the termination of the regime for
the first time in January 2004, it was still uncertain at that time whether PIC holders
would be compensated (see Section 4 below). Accordingly, the BIT can only protect
the Claimants’ investments made between 1 June 2000 and 31 August 2004.

723. The Tribunal does not ignore the fact that the Respondent has challenged the
credibility and reliability of the Claimants’ witnesses, in particular with respect to the
question of whether, in making their investment decisions, the Claimants’ relied on an
expectation that the incentives would remain in place for 10 years, and with respect to
their damages case.

724. The Tribunal will address the Respondent’s arguments with respect to damages in
due course. With respect to Claimants’ legitimate expectations, however, the
Tribunal is not persuaded that the testimony of the Claimants and their witnesses is
unreliable. The key issue before the Tribunal is whether and to what extent the
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Claimants relied on the EGO 24 incentives to make and develop their investments,
and if that reliance was reasonable. It is evident from the documentary record that
the Claimants did in fact rely on the EGO 24 regime to expand their business (see
paragraph 721 above). The Tribunal has also found that the Claimants’ expectation
that the EGO 24 regime would be in place for 10 years was objectively reasonable. It
was also reasonable to rely, at least until 31 August 2004, on the survival of that
regime.

725. For the reasons set out above, the majority of the Tribunal finds that Romania
violated the Claimants’ legitimate expectations with respect to the availability of the
EGO 24 incentives.

726. Although the majority of the Tribunal has found a breach of legitimate expectations, in
order to provide a complete ruling on Romania’s compliance with its obligation to
provide fair and equitable treatment, the Tribunal will address the Parties’ remaining
arguments with respect to this standard. The Tribunal will next address Romania’s
defense that it acted reasonably (Section 4 below). It will then address whether
Romania acted in bad faith (Section 5 below). Finally, it will address the Claimants’
argument that Romania failed to act transparently and consistently (Section 6 below).

4. Did Romania act unreasonably?

727. The Respondent’'s main defense with respect to the Claimants’ fair and equitable
treatment and unreasonableness claims is that it acted reasonably when it terminated
the EGO 24 incentives regime. It thus argues that it did not engage in what it has
called “substantively improper conduct”, and it should not be made to compensate for
reasonable general regulation. Although the Respondent has acknowledged that the
Tribunal may find a breach of the BIT if it finds that Romania promised that the
incentives would remain unchanged for ten years and the Claimants reasonably relied
on that expectation (see paragraph 500 above, Tr., Day 13, 19-43 (King)), the
Respondent devoted considerable time and effort to establishing that it acted
reasonably.

728. The Claimants have not addressed this defense directly in the context of their fair and
equitable treatment claim, other than to argue that Romania’s subjective motivation is
irrelevant to determine if it has breached the fair and equitable treatment standard.
However, in the context of their claim for “impairment by unreasonable or
discriminatory measures” under the second section of Article 2(3) of the BIT (the
“impairment clause”), the Claimants also argue that Romania acted unreasonably
when it repealed the EGO 24 incentives. When discussing unreasonableness in the
context of fair and equitable treatment, the Tribunal will thus refer to the arguments
made by the Claimants on that issue in the context of the impairment clause.

a. The Claimants’ position

729. The Claimants argue that Romania acted unreasonably by:
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that, under its own terms, the Licence, namely, the “contractual instrument allegedly
violated”® that is subject to Argentina’s law, could be modified by a Law passed by
the Argentine Congress, such that Total had to account for this possibility as part of

its legitimate expectations.®

6. Legal Evaluation by the Tribunal of Total’s Claims

99. The first issue for the Tribunal is to determine whether the legislation, regulation and
provisions invoked by Total constitute a set of promises and commitments towards
Total whose unilateral modifications entail a breach of the legitimate expectations of
Total and, as a consequence, are in breach of the fair and equitable treatment standard
in the BIT. The opposite view held by Argentina is that Argentina has not breached
any promise or guarantee made to Total because “[T]he Argentine State did not
execute any contract with Total”® nor did it induce Total to invest in TGN.”" The
provisions invoked by Total as “guarantees” are in Argentina’s view nothing other

than the totality of the regulatory framework effective from time to time.”

100. It is undisputed that Total did not enter into a contractual relationship with
Argentina’s authorities in 2000-2001 when it acquired an indirect share in TGN by
buying a share of Gasinvest from TransCanada, one of the various foreign
shareholders of TransCanada. All of the laws and regulations, which Total invokes as
a source of the promises that it relies upon (the Gas Law and the Gas Decree of
1992), are instruments of general application, enacted by the Congress or the
Executive branch of Argentina pursuant to the powers vested in these bodies under
the Constitution of Argentina. Further, Total does not submit that it had participated
in any way in the privatization of the gas transportation utilities of Argentina in 1991-

1992 through which the first private investors in TGN had become its shareholders.

101. As concerns Total’s reliance on TGN’s Licence as a contractual commitment
undertaken by Argentina, it is clear that this instrument establishes the rights and

obligations of the parties (namely TGN and Argentina’s authorities) to that licence.

% See Argentina’s Post-Hearing Brief, para. 200.
% See Argentina’s Post-Hearing Brief, para. 193.
% See Argentina’s Counter-Memorial, para. 311.
' See Argentina’s Post-Hearing Brief, para. 253.
%2 See Argentina’s Counter-Memorial, para. 81.

43

Annex 402



Specifically, the TGN Licence sets forth the obligations of the Argentine authorities
vis-a-vis the concessionaire. These obligations encompass details of how those
authorities may (and should) exercise, with respect to the concessionaire, the
regulatory powers granted to them by the Gas Law and Gas Decree in order to
preserve the general interest underlying the performance of the public service. Since
Total is not a party to the concession, a more accurate description of the situation
would be that Total has invested in a public utility (namely TGN) which operated a
public service activity regulated by a defined legal regime set forth (also) in the
concession. Therefore TGN Licence cannot be regarded as a source of contractual
legal obligations of a specific character assumed directly by Argentina towards Total.
Accordingly, it is not correct to qualify and treat the TGN Licence provisions as
stabilisation clauses agreed between Total and Argentina. Stabilisation clauses are
clauses, which are inserted in state contracts concluded between foreign investors and
host states with the intended effect of freezing a specific host State’s legal framework
at a certain date, such that the adoption of any changes in the legal regulatory
framework of the investment concerned (even by law of general application and
without any discriminatory intent by the host State) would be illegal. For the reasons
stated above, this characterization does not fit the relationship between Total and

Argentina as to Total’s investment in TGN.

102. Total submits that legitimate expectations with respect to the stability of the legal
framework under which a foreign company makes an investment may derive not only
from contractual undertakings, but also from legislation and regulation that was
precisely meant to attract foreign investment. Total points out that the gas regulatory
framework was devised and enacted in order to attract long term private foreign
investments in utilities, which until then had been run by the State, that were badly in
need of modernization through massive investment by competent operators and
others, especially in view of the past record of high inflation in Argentina. This
regime was based on a sound economic underpinning, an integral part of which was
the overarching commitment to reasonable and fair tariffs for the operators and

specifically the US dollar peg.
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103. Subjectively, Total submits that the existence of such a framework, which had
been in place for almost nine years when it decided to become a shareholder of TGN,

was a major consideration in carrying out such an investment.

104. To the contrary, Argentina points to the agreed suspensions of the PPI, which
were in place when Total made its acquisition of the shareholding in TGN from
TransCanada, that should have put Total on notice that the Gas Regulatory
Framework was being undermined. Argentina also submits that Total was careless in
making its investment in that it did not carry out the due diligence analysis that is
commonly undertaken before making such a large direct investment abroad. Had
Total carried out proper due diligence, it would have been aware of the looming
economic difficulties of Argentina and of their possible impact on the future stability

of the Gas Regulatory Framework.

105. The legal issue for the Tribunal is thus to determine whether the fair and
equitable treatment standard of Article 3 of the BIT, in particular as far as it includes
the “protection of legitimate expectations” of the foreign investor, has been breached
by the unilateral changes of legislation and regulation effected by Argentina and

challenged by Total.

6.1 Applicable Standard: the Fair and Equitable Treatment Standard in General

106. The undertaking of the host country to provide fair and equitable treatment to the
investors of the other party and their investments is a standard feature in BITs,
although the exact language of such undertakings is not uniform. The generality of
the fair and equitable treatment standard distinguishes it from specific obligations
undertaken by the parties to a BIT in respect of typical aspects of foreign investment
operations such as those concerning monetary transfers, visas, etc. At the same time,
the fair and equitable treatment standard can be distinguished from other general
standards included in BITs, namely the national and the most favoured nation
treatment standards, which guarantee a variable protection that is contingent upon the
treatment given by the host State to its own nationals or to the nationals of the best

treated third state.
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107. The fair and equitable treatment standard is, by contrast, an autonomous standard,
although its exact content is not predefined, except in cases where a treaty provides
additional specifications, which is not the case for the France-Argentina BIT.” Since
this standard is inherently flexible, it is difficult, if not impossible, “to anticipate in
the abstract the range of possible types of infringements upon the investor’s legal
position”.’* Its application in a given case must take into account relevant State

practice and judicial or arbitral case law as well as the text of the BIT and other

sources of customary or general international law.”

108. The meaning of various fair and equitable treatment clauses has been tested in
several investment disputes and the issue has been dealt with by a number of
academic writings, including by the most prominent scholars in the field of
international investment law. Some tribunals have started from the ordinary meaning
of the term, in accordance with Article 31(1) of the Vienna Convention of the Law of
Treaties (“VCLT”), recalling the dictionary definitions of just, even-handed,
unbiased, legitimate.”® On the other hand, one cannot but agree with Judge Higgins’
observation in the Oil Platforms case, that “the key terms “fair and equitable
treatment to nationals and companies”... are legal terms of art well known in the

field of overseas investment protection”.”’

109. On the premise that a “judgement of what is fair and equitable cannot be reached
in the abstract; it must depend on the fact of the particular case” and that “the
standard is to some extent a flexible one which must be adapted to the circumstances

of each case™”®

, tribunals have endeavoured to pinpoint some typical obligations that
may be included in the standard, as well as types of conduct that would breach the

standard, in order to be guided in their analysis of the issue before them.

% For instances of more specific content see the NAFTA Free Trade Commission Note of Interpretation of 31 July
2001 available at http://www.international.gc.ca/trade-agreements-accords-commerciaux/disp-diff/NAFTA-
Interpr.aspx?lang=en and the Us Model BIT of 2004 available at
http://www.state.gov/documents/organization/117601.pdf

% C. Schreuer, Fair and Equitable Treatment in Arbitral Practice, 6 J. World Trade,(2005/3), 357, 365.

% ADF Group Inc. v. United States, ICSID Case No. ARB (AF)/00/1, Award, 9 January 2003, para. 184.

% See MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7, Award, 25 May 2004, para.
113; Siemens v. Argentina, ICSID Case No. ARB/02/8, Award, 6 February 2007, para. 290.

°7 See Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection, Judgment,
1.C.J. Reports 1996, p. 803, at p. 858 (Separate Opinion).

% See Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)/99/2, Award, 11 October
2002, para. 118, and Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Final
Award, 30 April 2004, para. 99, respectively.
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110. A breach of the fair and equitable treatment standard has been found in respect of

conduct characterized by “arbitrariness™”’

and of “acts showing a wilful neglect of
duty, an insufficiency of action falling far below international standards, or even
subjective bad faith.”'” It has been also held that the standard requires “treatment in
an even-handed and just manner, conducive to fostering the promotion of foreign
investment”,'"! thereby condemning conduct that is arbitrary, grossly unfair, unjust
or idiosyncratic or that “involves a lack of due process leading to an outcome which
offends judicial propriety — as might be the case with a manifest failure of natural
justice in judicial proceedings or a complete lack of transparency and candour in
administrative process.”'”> Awards have found a breach in cases of discrimination
against foreigners and “improper and discreditable” or “unreasonable” conduct.'”
This does not mean that bad faith is necessarily required in order to find a breach: “A
State may treat foreign investment unfairly and inequitably without necessarily acting

in bad faith.”'*

111. In determining the scope of a right or obligation, Tribunals have often looked as a
benchmark to international or comparative standards.'” Indeed, as is often the case
for general standards applicable in any legal system (such as “due process”), a
comparative analysis of what is considered generally fair or unfair conduct by
domestic public authorities in respect of private firms and investors in domestic law
may also be relevant to identify the legal standards under BITs.'” Such an approach
is justified because, factually, the situations and conduct to be evaluated under a BIT
occur within the legal system and social, economic and business environment of the

host State. Moreover, legally, the fair and equitable treatment standard is derived

9 See ElettronicaSicula S.P.A. (ELSI), Judgment, 1.C.J. Reports 1989, p. 15, para. 128 where an “arbitrary action”
was defined as “as a wilful disregard of due process of law, an act which shocks, or at least surprises, a sense of
judicial property.”

"% Genin and others v. Estonia, ICSID Case No. ARB/99/2, Award, 25 June 2001, para. 367.

1Y MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Chile, supra note 96, para. 113.

192 Waste Management, Inc. v. United Mexican States, supra note 98, para. 98 (as to infringement of “the minimum
standard of treatment of fair and equitable treatment”).

19 Saluka Investments BV v. The Czech Republic, UNCITRAL, Partial Award, 17 March 2006, para. 309.

1% Mondev International Ltd. v. United States of America, supra note 98, para. 116. See also Siemens v Argentina,
supra note 96, para. 299, reviewing precedents.

156D Mpyers, Inc. v. Canada, UNCITRAL, First Partial Award, 13 November 2000, paras. 263-264; Genin and
others v. Estonia, Award, 25 June 2001, para. 367 ff.

1% There is a substantial body of authority to this effect. See Noble Ventures, Inc. v. Romania, ICSID Case No.
ARB/01/11, Award, 12 October 2005, paras 177-178 stating that a legal proceeding that exists in virtually all legal
systems, such as bankruptcy proceedings, cannot be regarded as arbitrary.
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from the requirement of good faith which is undoubtedly a general principle of law

under Article 38(1) of the Statute of the International Court of Justice.

112. UNCTAD has followed such an approach in its publication on the topic, besides

referring to arbitral practice, in order:

“to identify certain forms of behaviour that appear to be contrary to fairness and
equity in most legal systems and to extrapolate from this the type of State action
that may be inconsistent with fair and equitable treatment, using the plain
meaning approach. Thus, for instance, if a State acts fraudulently or in bad faith,
or capriciously and wilfully discriminates against a foreign investor, or deprives
an investor of acquired rights in a manner that leads to the unjust enrichment of
the State, then there is at least a prima facie case for arguing that the fair and
equitable standard has been breached”.'”’

6.2. The Notion of Legitimate Expectations of Foreign Investors

113.  We turn now to the more specific concept, which Total asserts forms part of the
fair and equitable treatment standard, of the protection of “legitimate expectations”
on the part of an investor concerning the stability of the legal framework under which

it has made its investment.

114. Tribunals have often referred to the principle of the protection of the investor’s
legitimate expectations, especially with reference to the “stability” of the legal
framework of the host country applicable to the investment, as being included within
the fair and equitable treatment standard. However, case law is not uniform as to the
preconditions for an investor to claim that its expectations were “legitimate”
concerning the stability of a given legal framework that was applicable to its
investment when it was made. On the one hand, stability, predictability and
consistency of legislation and regulation are important for investors in order to plan
their investments, especially if their business plans extend over a number of years.
Competent authorities of States entering into BITs in order to promote foreign

investment in their economy should be aware of the importance for the investors that

17 UNCTAD, Fair and Equitable Treatment, UNCTAD Series on Investment Agreements, 1999 UN Doc.
UNCTAD/ITE/IIT/11, Vol. 111, at 12.
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a legal environment favourable to the carrying out of their business activities be

maintained.'®

115.  On the other hand, signatories of such treaties do not thereby relinquish their
regulatory powers nor limit their responsibility to amend their legislation in order to
adapt it to change and the emerging needs and requests of their people in the normal
exercise of their prerogatives and duties. Such limitations upon a government should
not lightly be read into a treaty which does not spell them out clearly nor should they
be presumed.'” In fact, even in those BITs where stability of the legal framework for
investment is explicitly mentioned, such as in the BIT between the United States and
Argentina of 1991 (in accordance with the U.S. Model BIT of the time) such a

reference appears only in the preamble.' "

116. In various disputes between U.S. investors and Argentina under that BIT,
tribunals have relied on the explicit mention in its preamble of the desirability of
maintaining a stable framework for investments in order to attract foreign investment
as a basis for finding that the lack of such stability and related predictability, on
which the investor had relied, had resulted in a breach of the fair and equitable
treatment standard."'' This reference is justified because, although such a statement
in a preamble does not create independent legal obligations, it is a tool for the
interpretation of the treaty since it sheds light on its purpose.''? However, the BIT

between France and Argentina does not contain any such reference, following the

1% See M. Waibel, Opening Pandora’s Box: Sovereign Bonds in International Arbitration, 101 American Journal
of International Law (2007) 711, 750, according to whom the fair and equitable standard as developed in the case
law protects “legitimate commercial expectations” and requires that “governmental acts need to conform to
international standards of transparency, non arbitrariness, due process and proportionality to the policy aims
involved.”

19 In applying the fair and equitable standard under Article 1105 (1) NAFTA the Tribunal in S.D. Myers, Inc. v.
Canada, supra note 105, para. 263 considered that a determination of breach “must be made in the light of the high
measure of deference that international law generally extends to the right of domestic authorities to regulate matters
within their own border”, taking also into account any specific rule of international law.

"% See Continental Casualty Company v. Argentina, supra note 53, para. 258, with reference to the U.S.-Argentina
BIT of 1991 which includes the following preambular language, following the U.S. Model BIT of the time:
“Agreeing that fair and equitable treatment of investment is desirable in order to maintain a stable framework for
investment and maximum effective utilization of economic resources...”.

"' See LG&E v. Argentina, ICSID Case No. ARB/02/1, Decision on Liability, 3 October 2006, paras 124-125
citing similar findings by other tribunals “in light of the same or similar language”; Enron Corporation and
Ponderosa Assets, L.P. v. Argentina, supra note 20, para. 259. The Tribunal notes that the U.K.-Argentina BIT does
not include any reference to such stability. See National Grid plc v. Argentina, UNCITRAL, Award, 3 November
2008, paras. 168 ff. and in particular para. 170.

"2 Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN 3467, Final
Award, 1 July 2004 relies explicitly on the language of the preamble in order to hold that “the stability of the legal
and business framework is thus an essential element of fair and equitable treatment.”
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French BIT model.'"” This absence indicates, at a minimum, that stability of the legal

domestic framework was not envisaged as a specific element of the domestic legal

regime that the Contracting Parties undertook to grant to their respective investors.''*
The operative provisions of the France-Argentina BIT must in any case be read
taking into account, within the object and purpose of the treaty, the reference in the
Preamble to the desire of the Parties to create favourable conditions for the
investments covered.'"’

117. In the absence of some “promise” by the host State or a specific provision in the
bilateral investment treaty itself, the legal regime in force in the host country at the
time of making the investment is not automatically subject to a “guarantee” of
stability merely because the host country entered into a bilateral investment treaty
with the country of the foreign investor. The expectation of the investor is
undoubtedly “legitimate”, and hence subject to protection under the fair and equitable
treatment clause, if the host State has explicitly assumed a specific legal obligation
for the future, such as by contracts, concessions or stabilisation clauses on which the

investor is therefore entitled to rely as a matter of law."®

'3 The BIT at issue here includes the obligation of each Party to extend “full protection and security” to covered
investments of nationals of the other Party in its territory, “in accordance with the principle of just and equitable
treatment in Article 3 of this Agreement” (Article 5(1) of the BIT). As to the scope of this kind of clause, some
awards (see Azurix v. Argentina, ICSID Case No. ARB/01/12, Award, 14 July 2006, para. 408; National Grid plc v.
Argentina, supra note 111, para. 187) have considered that this protection is not limited to physical assets and that it
encompasses the stability of the legal framework and legal security of the investment. Other awards have instead
stuck to the original limitation of physical security (BG Group Plc v. Argentina, UNCITRAL, Award, 24 December
2007, para. 326).

14 Total has pointed out, however, the official statement made by the representative of the Government of
Argentina to Congress in relation to the ratification of the BIT by Argentina: “Bearing in mind that the main
purpose of this type of agreements is to bolster genuine and productive investment, in consequence, certain
situations or measures which may affect negatively the value or product of the investment are foreseen. Hence, by
way of this agreement, the States agree to maintain the status, during the term of such, of certain rules concerning
the treatment of investments and enshrines among the signatory States the commitment not to contravene rules
which, being part of this subject, belong to the group of principles common to all nations... This way, a stable and
satisfactory environment is created which mitigates the concerns of foreign investors related to non-commercial
risks —called political risks- and promotes the international capital flow within in compliance with the laws of the
host State.” (Exhibit C-89, Mensaje del Poder Ejecutivo al Congreso de la Nacion for Law 24.100/92, 10 June
1992). The Tribunal notes that this statement does not include a reference to stability, such as the one found in the
corresponding message relating to the 1992 BIT of Argentina with the U.K. : “By way of such [agreements], States
accord to maintain during its term certain rules concerning investment treatment, in order to establish an
environment of stability and trust to attract investments.” (Exhibit C-87)

"5 Connected with this statement is the general obligation of Article 2 of the BIT, according to which each
Contracting Party shall admit and promote investments made by investors of the other Party, however “within the
frame of its legislation and provisions hereof.”

16 See CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Partial Award, 13 September 2001, para. 611
concerning interference with contractual rights by a regulatory authority; Técnicas Medioambientales Tecmed, S.A.
v. United Mexican States, ICSID Case No. ARB (AF)/00/2, Award, 29 May 2003, para. 154 relating to the
replacement of an unlimited licence by one of limited duration for the operation of a landfill. See also Waste
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118. The situation is similar when public authorities of the host country have made the
private investor believe that such an obligation existed through conduct or by a
declaration.''” Authorities may also have announced officially their intent to pursue a
certain conduct in the future, on which, in turn, the investor relied in making
investments or incurring costs.''® As stated within the NAFTA framework “the
concept of “legitimate expectations” relates [...] to a situation where a Contracting
Party’s conduct creates reasonable and justifiable expectations on the part of an
investor (or investment) to act in reliance on said conduct, such that a failure by the
NAFTA party to honour those expectations could cause the investor (or investment)

to suffer damages.”'"’

119. In fact, when relying on the concept of legitimate expectations, arbitral tribunals
have often stressed that “specific commitments” limit the right of the host State to
adapt the legal framework to changing circumstances.'”’ Representations made by
the host State are enforceable and justify the investor’s reliance only when they are
specifically addressed to a particular investor.'”' “Where a host State which seeks
foreign investment acts intentionally, so as to create expectations in potential

investors with respect to particular treatment or comportment, the host state should,

Management, Inc. v. United Mexican States, supra note 98, where the claim of the investor under Article 1105(1)
NAFTA was rejected. In particular the Tribunal considered at para. 98 that the fair and equitable standard would be
violated by the “breach of representations made by the host State which were reasonably relied upon by the
claimant.”

"7 See the case of assurances provided by senior government officials to an investor in Wena Hotels Ltd. v. Arab
Republic of Egypt, ICSID Case No. ARB/98/4, Award on Merits, 8 December 2000, paras. 59 ff.

"8 For a review of such instances see M. Reisman and M.H. Arsanjani, The Question of Unilateral Governmental
Statements as Applicable Law in Investment Disputes, 19 ICSID Review-Foreign Investment Law Journal 328
(2004).

"9 See International Thunderbird Gaming Corporation v. Mexico, UNCITRAL, Arbitral Award, 26 January 2006,
para. 147. This is defined as “detrimental reliance” by T.J. Grierson-Weiler and L.I. Laird, Standards of Treatment,
Chapter 8 of P. Muchlinski, F. Ortino and C. Schreuer (Eds.), The Oxford Handbook of International Investment
Law, Oxford, 2008, 275.

120 See CMS Gas Transmission Company v. Argentina, ICSID Case No. ARB/01/8, Decision on Jurisdiction, 17
July 2003, para. 27, holding that when general measures are challenged: “A direct relationship can, however, be
established if those general measures are adopted in violation of specific commitments given to the investor in
treaties, legislation or contracts. What is brought under the jurisdiction of the Centre is not the general measures in
themselves but the extent to which they may violate those specific commitments.”

120 See International Thunderbird Gaming Corporation v. Mexico, supra note 119, para. 147. On the facts of the
various cases some tribunals have, however, concluded that the legal order of the host State as it stood at the time
when the investor acquired the investment grounded the legitimate expectations of the investor with respect to the
stability of the relevant regulations: Gami Investments, Inc. v. Mexico, UNCITRAL, Final Award, 15 November
2004, para. 93; Feldman v. Mexico, ICSID Case No. ARB(AF)/99/1, Award on Merits, 16 December 2002, para.
128.
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we suggest, be bound by the commitments and the investor is entitled to rely upon

them in instances of decision”.'?

120. In other words, an investor’s legitimate expectations may be based “on any
undertaking and representations made explicitly or implicitly by the host State. A
reversal of assurances by the host State which have led to legitimate expectations will
violate the principle of fair and equitable treatment. At the same time, it is clear that
this principle is not absolute and does not amount to a requirement for the host State
to freeze its legal system for the investor’s benefit. A general stabilization

requirement would go beyond what the investor can legitimately expect.”' >’

121. The balance between these competing requirements and hence the limits of the
proper invocation of “legitimate expectations” in the face of legislative or regulatory
changes (assuming that they are not contrary to a contractual, bilateral or similar
undertaking, binding in its own right) has been based on a weighing of various
elements pointing in opposite directions. On the one hand, the form and specific
content of the undertaking of stability invoked are crucial. No less relevant is the
clarity with which the authorities have expressed their intention to bind themselves
for the future. Similarly, the more specific the declaration to the addressee(s), the
more credible the claim that such an addressee (the foreign investor concerned) was
entitled to rely on it for the future in a context of reciprocal trust and good faith.
Hence, this accounts for the emphasis in many awards on the government having
given ‘assurances’, made ‘promises’, undertaken ‘commitments’, offered specific
conditions, to a foreign investor, to the point of having solicited or induced that
investor to make a given investment. Total itself described the acts of Argentina on
which it relies in this way. As a result of such conduct by the host authorities, the
expectation of the foreign investor may “rise to the level of legitimacy and

124 When those features are not present,

reasonableness in light of the circumstances.
a cautious approach is warranted based on a case specific contextual analysis of all

relevant facts.

122 Conclusions by M. Reisman and M.H. Arsanjani, The Question of Unilateral Governmental Statements as
Applicable Law in Investment Disputes, supra note 118, 342.

123'See C. Schreuer, Fair and Equitable Treatment in Arbitral Practice, supra note 94, 374.

124 See Saluka Investments BV v. The Czech Republic, supra note 103, para. 304.
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122. Indeed, the most difficult case is (as in part in the present dispute) when the basis
of an investor’s invocation of entitlement to stability under a fair and equitable
treatment clause relies on legislation or regulation of a unilateral and general
character. In such instances, investor’s expectations are rooted in regulation of a
normative and administrative nature that is not specifically addressed to the relevant
investor. This type of regulation is not shielded from subsequent changes under the
applicable law. This notwithstanding, a claim to stability can be based on the
inherently prospective nature of the regulation at issue aimed at providing a defined
framework for future operations. This is the case for regimes, which are applicable to
long-term investments and operations, and/or providing for “fall backs” or contingent
rights in case the relevant framework would be changed in unforeseen circumstances
or in case certain listed events materialize. In such cases, reference to commonly
recognized and applied financial and economic principles to be followed for the
regular operation of investments of that type (be they domestic or foreign) may
provide a yardstick. This is the case for capital intensive and long term investments
and operation of utilities under a license, natural resources exploration and
exploitation, project financing or Build Operate and Transfer schemes. The concept
of “regulatory fairness” or “regulatory certainty” has been used in this respect.'” In
the light of these criteria when a State is empowered to fix the tariffs of a public
utility it must do so in such a way that the concessionaire is able to recover its
operations costs, amortize its investments and make a reasonable return over time, as

indeed Argentina’s gas regime provided.

123.  On the other hand, the host State’s right to regulate domestic matters in the public
interest has to be taken into consideration as well.'*® The circumstances and reasons
(importance and urgency of the public need pursued) for carrying out a change
impacting negatively on a foreign investor’s operations on the one hand, and the
seriousness of the prejudice caused on the other hand, compared in the light of a
standard of reasonableness and proportionality are relevant. The determination of a
breach of the standard requires, therefore, “a weighing of the Claimant’s reasonable

and legitimate expectations on the one hand and the Respondent’s legitimate

125 See T.J. Grierson-Weiler and L1. Laird, Standards of Treatment, supra note 119, 277.

126 See Saluka Investments BV v. The Czech Republic, supra note 103, paras 305-306. See also Feldman v. Mexico,
supra note 121, para. 112: “[G]overnments, in their exercise of regulatory power, frequently change their laws and
regulations in response to changing economic circumstances or changing political, economic or social
considerations. Those changes may well make certain activities less profitable or even uneconomic to continue.”
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regulatory interest on the other.”'?” Thus an evaluation of the fairness of the conduct
of the host country towards an investor cannot be made in isolation, considering only
their bilateral relations. The context of the evolution of the host economy, the
reasonableness of the normative changes challenged and their appropriateness in the
light of a criterion of proportionality also have to be taken into account.'*® Additional
criteria for the evaluation of the fairness of national measures of general application
as to services are those found in the WTO General Agreement on Trade of Services
(GATS). The Tribunal recalls that Article VI of the GATS of 1994 on “Domestic
regulation” provides that “In sectors where specific commitments are undertaken,
each member shall ensure that all measures of general application affecting trade in

services are_administered in a reasonable, objective and impartial manner” (emphasis

added). This reference concerning services (as undoubtedly Total’s operations in the
gas transportation and electricity were) in a multilateral treaty to which both
Argentina and France are parties offers useful guidance as to the requirements that a
domestic regulation must contain in order to be considered fair and equitable. The
Tribunal refers to the requirements found in Article VI GATS just as “guidance”
because it has not been submitted that the GATS is directly applicable here. This
would require that Argentina had admitted Total’s investment in the electricity sector
on the basis of a specific commitment in respect of the opening of electricity

generation to investors from other WTO Members.

124. Besides such an objective comparison of the competing interests in context, the
conduct of the investor in relation to any undertaking of stability is also, so to speak
“subjectively”, relevant. Tribunals have evaluated the investor’s conduct in this

respect, highlighting that BITs ‘“are not insurance policies against bad business

127 See Saluka Investments BV v. The Czech Republic, ibid. See also D. Carreau, P. Juillard, Droit international
économique, 2iéme édition, 2005, 442, para. 1265 according to whom the “equitable” requirement of the standard
implies that a satisfactory equilibrium be ensured between the interests of the investor, of its nationality State and of
the host State.

128 For instance, see Genin and others v. Estonia, supra note 105, para. 348, where the Tribunal states that in
considering the revocation of a banking license to a financial institution (Estonian Innovation Bank) in which a U.S.
investor made its investments “... the Tribunal considers it imperative to recall the particular context in which the
dispute arose, namely, that of a renascent independent state, coming rapidly to grips with the reality of modern
financial, commercial and banking practices and the emergence of state institutions responsible for overseeing and
regulating areas of activity perhaps previously unknown. This is the context in which Claimants knowingly chose to
invest in an Estonian financial institution, EIB.”
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judgments” and that the investor has its own duty to investigate the host State’s

applicable law.'”

6.3 The Content of Article 3 of the Argentina-France BIT

125. The commitment to fair and equitable treatment in Article 3 of the BIT relates to
a treatment that must be in conformity with the principles of international law
(“conforme a los principios de Derecho International / en conformité des principes
du droit international”). The parties have discussed whether this reference is to a

30 or whether it sets forth an

minimum standard, as suggested by Argentina,'
autonomous standard, as submitted by Total."*' For the reasons stated hereunder the
Tribunal is of the opinion that the phrase “fair and equitable in conformity with the
principles of international law” cannot be read as “treatment required by the
minimum standard of treatment of aliens/investors under international law.”'** This
is irrespective of the issue of whether today there really is a difference between this

traditional minimum standard and what international law generally requires as to

treatment of foreign investors and their investments.'*®

126. In order to elucidate the content of the treatment required by Article 3 in
conformity with international law, a tribunal is directed to look not just to the BIT in
isolation or the case law of other arbitral tribunals in investment disputes interpreting
and applying similarly worded investment protection treaties, but rather to the

content of international law more generally.

127.  The Tribunal will, therefore, proceed to further interpret the “fair and equitable

treatment” standard looking also at general principles and public international law in

129 See Maffezini v. Spain, ICSID Case No. ARB/97/7, Award on the Merits, 13 November 2000, para. 64. See also
MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Chile, supra note 96, para. 178.

130 According to Argentina (Opening Statement, Hearing Day 2, 443:19-444-1) the minimum standard would not
include the obligation to maintain a stable legal environment and protect legitimate expectations of the investor.

1! See Total’s Post-Hearing Brief, 210 ff.

132 See to this effect the analysis of UNCTAD, Fair and Equitable Treatment, supra note 107, 40. A detailed review
of different opinions and statements on the issue is found in OECD, International Investment Law, A Changing
Landscape, 2005, at 81-96.

133 Several arbitral tribunals dealing with investment disputes have held that the law of the international protection
of foreign investors (of which the fair and equitable treatment standard is part) has considerably evolved since the
Neer decision of 1926 that was considered to restate the minimum treatment standard existing at that time (see
Enron Corporation and Ponderosa Assets, L.P. v. Argentina, supra note 20, para. 257; Mondev International Ltd. v.
United States of America, supra note 98, paras 116-117). See also R. Dolzer and C. Schreuer, Principles of
International Investment Law, 2008, 128-130.
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a non-BIT context. This approach is consistent with the interpretation of Article 3 of
the France-Argentina BIT by the “Vivendi II” tribunal which has expressed the view
we have developed above, namely, that: “The Tribunal sees no basis for equating
principles of international law with the minimum standard of treatment ... the
reference to principles of international law supports a broader reading that invites
consideration of a wider range of international law principles than the minimum
standard”."** The views expressed by commentators on the French model BIT, from

which the phrase derives, are consistent with these conclusions.'*’

6.4 Comparative Analysis

128.  Since the concept of legitimate expectations is based on the requirement of good
faith, one of the general principles referred to in Article 38(1)(c) of the Statute of the
International Court of Justice as a source of international law, the Tribunal believes
that a comparative analysis of the protection of legitimate expectations in domestic
jurisdictions is justified at this point. While the scope and legal basis of the principle
varies, it has been recognized lately both in civil law and in common law

jurisdictions within well defined limits."*°

34 Compaiiia de Aguas del Aconquija S.A. and Vivendi Universal v. Argentina, ICSID Case No. ARB/97/3, Award,
20 August 2007 (hereinafter also “Vivendi II”’), paras. 7.4.6-7. referred to by Total in its Post Hearing Brief, para.
213.

135 See D. Carreau, P. Juillard, Droit international économique, 2iéme édition, supra note 127, para. 1286 at p. 456.
We do not read otherwise the Introductory Note of H. Goldsong to the France-U.S.S.R. BIT of 1989, 29 ILM 317
(1990) on which Argentina relies, where the author expresses the view that the reference to international law
“qualifies” the scope of the undertaking of fair and equitable treatment. This qualification rather directs the
interpreter to take fully into account the protection afforded by international law, without going beyond that in the
context of the BIT, but also without reducing it below that level. As stated by Carreau, Juillard, Droit international
économique, 2iéme éd., supra note 127, para. 1266 at p. 442: “the treatment granted to the investment by national
law could not breach the treatment required by the totality of the combined sources of international law.”

3¢ The concept is considered to have originated in German law where it is extensively used, CF Forsyth, The
Provenance and Protection of Legitimate Expectations, Cambridge L.J. 47, 241 (1988). As to civil law, see
Argentina Industria Madera Lanin, Corte Suprema 1977, Fallos 298:223. The State was required there to
compensate for the breach of la expectativa razonable of an enterprise to which a forest concession had been
initially promised, but was thereafter revoked. In English law (leading case: Schmidt v Secretary of State for the
Home Affairs [1969] 2 Ch 149, per Lord Denning) the House of Lords has stated that “the doctrine of legitimate
expectations is rooted in fairness”, R. v Inland Revenue Commissioners ex p. Preston [1985] 2 All E.R. 327, para.
835 per Lord Bingham. See also R. v North and East Devon Health Authority ex p. Coughlan [1999] LGR 703,
para. 57, holding that where “a lawful promise or practice has induced a legitimate expectation of a benefit which is
substantive, not simply procedural, authority now establishes that here too the court will in a proper case decide
whether to frustrate the expectation is so unfair that to take a new and different course will amount to an abuse of
power”. Generally, as to the notion in administrative law of Common Law countries, see W. Wade and CF Forsyth,
Administrative Law, OUP Oxford 2004, 372-376.
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129. In domestic legal systems the doctrine of legitimate expectations supports “the
entitlement of an individual to legal protection from harm caused by a public
authority retreating from a previous publicly stated position, whether that be in the
form of a formal decision or in the form of a representation”."*” This doctrine, which
reflects the importance of the principle of legal certainty (or rule of law), appears to
be applicable mostly in respect of administrative acts and protects an individual from
an incoherent exercise of administrative discretion, or excess or abuse of
administrative powers."”® The reasons and features for changes (sudden character,
fundamental change, retroactive effects) and the public interest involved are thus to
be taken into account in order to evaluate whether an individual who incurred
financial obligations on the basis of the decisions and representations of public
authorities that were later revoked should be entitled to a form of redress. However it
appears that only exceptionally has the concept of legitimate expectations been the
basis of redress when legislative action by a State was at stake. Rather a breach of the
fundamental right of property as recognized under domestic law has been the basis,
for instance, for the European Court of Human Rights to find a violation of the First
Protocol to the European Convention on Human Rights protecting the peaceful
enjoyment of property.'*’

130. From a comparative law perspective, the tenets of the legal system of the
European Community (now European Union), reflecting the legal traditions of
twenty-seven European countries, both civil and common law (including France, the
home country of the Claimant) are of relevance, especially since the recognition of

the principle of legitimate expectations there has been explicitly based on the

137 C. Brown, The Protection of Legitimate Expectations as A “General Principle of Law”: Some Preliminary
Thoughts, Transnational Dispute Management, www.transnational-dispute-management.com, March 2009. See also
J. Temple Lang, Legal Certainty and Legitimate Expectations as General Principles of Law, U. Bernitz, J.
Nergelius (Eds.), General Principles in European Community Law, Kluwer, 2000, 163-184.

18 See C. McLachlan, Investment Treaties and General International Law, 57 Int’l & Comp. L.Q. 361 (2008), at p.
377 with reference to the holding of the Annulment Committee in MTD Equity Sdn. Bhd. & MTD Chile S.A. v.
Chile, 1ICSID Case No. ARB/01/7, Decision on Annulment, 21 March 2007, para. 67-71; Gami Investments, Inc. v.
Mexico, UNCITRAL, Final Award, 15 November 2004, 44 ILM 545, 560 (2005).

19 See generally the review by the former president of the ECHR, L. Wildhaber, The Protection of Legitimate
Expectations in European Human Rights Law, M. Monti, N. Liechtenstein, B. Vesterdorf, L. Wildhaber, Economic
Law and Justice in Times of Globalisation, Festschrift Baudenbacher, 2007, 253, at 263: “the concept appears to
have no meaningful autonomous existence as far as its applicability is concerned. Where the applicants can point to
a possession, however, and to interference with their peaceful enjoyment of same, it is arguably the legitimacy of
their claim more than their subjective expectations that will weight in the balance”. In a case involving the
legitimate expectations of beneficiaries to future social benefits provided by legislation, the European Court of
Human Rights found a breach of Article 1 of the Protocol in the later withdrawing of such benefits by governmental
action, Doldeanu v. Moldova, Application 17211/03, Decision 13 November 2007.
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international law principle of good faith.'* Based on this premise, the Tribunal of the
European Union has upheld the legitimate expectations of importers that the
Community would respect public international law.'*' According to the Court of
Justice of the European Union (“ECJ”) private parties cannot normally invoke
legitimate expectations against the exercise of normative powers by the Community’s
institutions, except under the most restrictive conditions (which the Court has never

found in any case submitted to it).'*

6.5 Public International Law

131.  Under international law, unilateral acts, statements and conduct by States may be
the source of legal obligations which the intended beneficiaries or addressees, or
possibly any member of the international community, can invoke. The legal basis of
that binding character appears to be only in part related to the concept of legitimate
expectations—being rather akin to the principle of “estoppel”. Both concepts may
lead to the same result, namely, that of rendering the content of a unilateral
declaration binding on the State that is issuing it.'*® According to the International
Court of Justice, only unilateral acts that are unconditional, definitive and “very
specific” have binding force, which derives from the principle of good faith. This

fundamental principle requires a State to abide by its unilateral acts of such a

140 See Opel Austria GmbH (formerly General Motors Austria GmbH) v. Council of the European Union, Case T-
115/94, Judgment, 22 January 1997 stating that “The principle of protection of legitimate expectations which
according to the case law, forms part of the Community legal order, is the corollary of the principle of good faith in
public international law.”

" In the case mentioned in the previous footnote, contrary to Article 18 of the VCLT (according to which
signatories to a treaty not yet in force may not adopt measures that would defeat the treaty’s object and purpose),
the Community had increased a customs duty contrary to the treaty of accession of Austria to the EC due to enter
into force shortly.

2 Under ECJ case law, a competent businessman cannot invoke legitimate expectations in respect of the stability
of a regulation that the Commission has wide discretion to modify (see Di Lenardo Adriano Srl, Dilexport Srl and
Ministero del Commercio con l'Estero, Case C-37/02 and C-38/02, Judgment, 15 July 2004, para. 63, 82). The
liability of the EC for a legitimate normative act requires in principle, besides damage and causation, that the
damage be “unusual and special”. This is so if a particular category of economic operators are affected in a
disproportionate manner in comparison with others (“unusual damage”), and if the damage (“special damage”) goes
beyond the inherent risk of a given economic activity, without the legislative measure that gave rise to the alleged
damage being justified by a general economic interest. See Dorsch Consult Ingenieurgesellschaft mbH v. Council of
the European Union and Commission of the European Communities, Case T-184/95, Judgment, 28 April 1998,
para. 80, affirmed by the EC Court of Justice, Case C-237/98 P, Judgment, 15 June 2000.

143 See D.W. Bowett, “Estoppel” Before International Tribunals and its Relation to Acquiescence, 33 B.Y.IL. 176
(1957): “It is possible to construe the estoppel as resting upon a responsibility incurred by the party making the
statement for having created an appearance of act, or as a necessary assumption of the risk of another party acting
upon the statement” referred to by M. Reisman and M.H. Arsanjani, The Question of Unilateral Governmental
Statements as Applicable Law in Investment Disputes, supra note 118, 340.
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character and to follow a line of conduct coherent with the legal obligations so

144
created.

132. The recent “Guiding Principles applicable to unilateral declarations of States
capable of creating legal obligations”'** (“the Guidelines™), which were formulated
by the International Law Commission in 2006 as a restatement of international (inter-
state) case law in the subject matter, are of interest here. We are aware that the
Guidelines deal with the legal effects of unilateral acts of States addressed to other
subjects of international law, and not with domestic normative acts relied upon by a
foreign private investor. Still, we believe that the conditions required for unilateral
declarations of a State to give rise to international obligations are of relevance here
since the issue before the Tribunal has to be resolved by application of international

law.'*

133. Relevant provisions for our analysis are found in Article 7 of the Guidelines:

“A unilateral declaration entails obligations for the formulating State only if it is
stated in clear and specific terms. In case of doubt as to the scope of the
obligations resulting from such a declaration, such obligations must be
interpreted in a restrictive manner. In interpreting the content of such obligation,
weight shall be given first and foremost to the text of the declaration, together
with the context and the circumstances in which it was formulated.”

Also of relevance is the final article of the Guidelines. Article 10 on revocation
provides that:

“[a] unilateral declaration that has created legal obligations for the State making
the declaration cannot be revoked arbitrarily. In assessing whether a revocation
would be arbitrary, consideration should be given to: (i) Any specific terms of the
declaration relating to revocation; (ii) The extent to which those to whom the
obligations are owed have relied on such obligations; (iii) The extent to which
there has been a fundamental change of circumstances”.

134. International law on the binding nature of unilateral commitments, as evidenced

by the Guidelines, relies on concepts found in investment arbitral practice and in

4 See Nuclear Tests (New Zealand v. France), Judgment, 1.C.J. Reports 1974, p. 457, para. 46 at p. 472 and W.
Fiedler, “Unilateral Acts in International Law”, IV Encyclopedia of Public International Law 1018 (2000).

145 Adopted by the International Law Commission at its 58" session in 2006 together with commentaries thereto
(ILC Report, A/61/10, 2006, Chapter 1X), based on the analysis of the jurisprudence of the ICJ and pertinent State
practice summarized in the eighth report of the Special Rapporteur (A/CN.4/557).

16 The preamble to the Guidelines states that “it is often difficult to establish whether the legal effects stemming
from the unilateral behaviour of a State are the consequence of the intent that it has expressed or depend on the
expectations that its conduct has raised among other subjects of international law” (4™ sentence).
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comparative law concepts, such as the importance of factual circumstances, the
relevance of content and intent, non-arbitrariness in case of revocation and the
restrictive interpretation of unilateral acts invoked as a source of commitments for the

issuing party."*’

The cautious approach that emerges appears to be consistent, mutatis
mutandis, with that of domestic legal systems, European Union legal system and the

European Court of Human Rights case law.

7. Application of the Fair and Equitable Treatment Standard

135.  We turn now to apply the legal principles that we have highlighted to the facts of
the case so as to evaluate Total’s various claims of breach by Argentina. In this
respect we find it appropriate to distinguish and sub-divide the three distinct claims
made by Total, as follows:

- the elimination of the calculation of the tariffs in US dollars;

- the elimination of the automatic adjustments of the US dollar tariffs every six
months in accordance with the US PPI, distinguishing in this respect the 6-month
automatic adjustment in itself from its pegging to the US dollar based PPI;

- the non-application or elimination of the promises of economic equilibrium and a
reasonable rate of return through the ongoing suspension of the Five-Year and

Extraordinary Reviews, thus freezing the tariffs since 2002.

7.1 The Elimination of the Calculation of Gas Tariffs in US Dollars

136. The Tribunal recalls that the calculation of the gas transportation tariffs in US
dollars was provided for by Article 41 of the Gas Decree as an element of the
“normal and periodic adjustment of the tariffs authorized by the body” [ENARGAS].
The provision established further that the tariffs (“e/ cuadro tarifario”) would be
expressed in convertible pesos in conformity with Law 23.928, that is, Argentina’s

convertibility law of March 1991 (the “Convertibility Law”), with the reconversion

147 See Guidelines, Commentary to Article 7, supra note 145.
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