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2004 Model BIT

TREATY BETWEEN
THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF [Country]
CONCERNING THE ENCOURAGEMENT
AND RECIPROCAL PROTECTION OF INVESTMENT

The Government of the United States of America and the Government of [Country]
(hereinafter the “Parties”™);

Desiring to promote greater economic cooperation between them with respect to
investment by nationals and enterprises of one Party in the territory of the other Party;

Recognizing that agreement on the treatment to be accorded such investment will
stimulate the flow of private capital and the economic development of the Parties;

Agreeing that a stable framework for investment will maximize effective utilization of
economic resources and improve living standards;

Recognizing the importance of providing effective means of asserting claims and
enforcing rights with respect to investment under national law as well as through international

arbitration;

Desiring to achieve these objectives in a manner consistent with the protection of
health, safety, and the environment, and the promotion of internationally recognized labor rights;

Having resolved to conclude a Treaty concerning the encouragement and reciprocal
protection of investment;

Have agreed as follows:
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2. Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of its own investors with respect to
the establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments.

3. The treatment to be accorded by a Party under paragraphs 1 and 2 means, with respect to a
regional level of government, treatment no less favorable than the treatment accorded, in like
circumstances, by that regional level of government to natural persons resident in and enterprises
constituted under the laws of other regional levels of government of the Party of which it forms a
part, and to their respective investments.

Article 4: Most-Favored-Nation Treatment

1. Each Party shall accord to investors of the other Party treatment no less favorable than that it
accords, in like circumstances, to investors of any non-Party with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments in its territory.

2. Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of investors of any non-Party with
respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments.

Article 5: Minimum Standard of Treatment®

1. Each Party shall accord to covered investments treatment in accordance with customary
international law, including fair and equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of treatment to be afforded to covered
investments. The concepts of “fair and equitable treatment” and “full protection and security” do
not require treatment in addition to or beyond that which is required by that standard, and do not
create additional substantive rights. The obligation in paragraph 1 to provide:

(a) “fair and equitable treatment” includes the obligation not to deny justice in
criminal, civil, or administrative adjudicatory proceedings in accordance with the
principle of due process embodied in the principal legal systems of the world; and

(b) “full protection and security” requires each Party to provide the level of police
protection required under customary international law.

¥ Article 5 [Minimum Standard of Treatment] shall be interpreted in accordance with Annex A.
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3. A determination that there has been a breach of another provision of this Treaty, or of a
separate international agreement, does not establish that there has been a breach of this Article.

4. Notwithstanding Article 14 [Non-Conforming Measures](5)(b) [subsidies and grants], each
Party shall accord to investors of the other Party, and to covered investments, non-discriminatory
treatment with respect to measures it adopts or maintains relating to losses suffered by
investments in its territory owing to armed conflict or civil strife.

5. Notwithstanding paragraph 4, if an investor of a Party, in the situations referred to in
paragraph 4, suffers a loss in the territory of the other Party resulting from:

(a) requisitioning of its covered investment or part thereof by the latter’s forces or
authorities; or

(b) destruction of its covered investment or part thereof by the latter’s forces or
authorities, which was not required by the necessity of the situation,

the latter Party shall provide the investor restitution, compensation, or both, as appropriate, for
such loss. Any compensation shall be prompt, adequate, and effective in accordance with Article
6 [Expropriation and Compensation](2) through (4), mutatis mutandis.

6. Paragraph 4 does not apply to existing measures relating to subsidies or grants that would be
inconsistent with Article 3 [National Treatment] but for Article 14 [Non-Conforming
Measures](5)(b) [subsidies and grants].

Article 6: Expropriation and Compensation’

1. Neither Party may expropriate or nationalize a covered investment either directly or indirectly
through measures equivalent to expropriation or nationalization (“expropriation”), except:

(a) for a public purpose;
(b) in a non-discriminatory manner;
(©) on payment of prompt, adequate, and effective compensation; and

(d) in accordance with due process of law and Article 5 [Minimum Standard of
Treatment](1) through (3).

? Article 6 [Expropriation] shall be interpreted in accordance with Annexes A and B.
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Annex B
Expropriation
The Parties confirm their shared understanding that:

1. Article 6 [Expropriation and Compensation](1) is intended to reflect customary international
law concerning the obligation of States with respect to expropriation.

2. An action or a series of actions by a Party cannot constitute an expropriation unless it
interferes with a tangible or intangible property right or property interest in an investment.

3. Article 6 [Expropriation and Compensation](1) addresses two situations. The first is direct
expropriation, where an investment is nationalized or otherwise directly expropriated through
formal transfer of title or outright seizure.

4. The second situation addressed by Article 6 [Expropriation and Compensation](1) is indirect
expropriation, where an action or series of actions by a Party has an effect equivalent to direct
expropriation without formal transfer of title or outright seizure.

(a) The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-by-
case, fact-based inquiry that considers, among other factors:

(1) the economic impact of the government action, although the fact that an
action or series of actions by a Party has an adverse effect on the economic
value of an investment, standing alone, does not establish that an indirect
expropriation has occurred;

(i1) the extent to which the government action interferes with distinct,
reasonable investment-backed expectations; and

(iii)  the character of the government action.

(b) Except in rare circumstances, non-discriminatory regulatory actions by a Party
that are designed and applied to protect legitimate public welfare objectives, such
as public health, safety, and the environment, do not constitute indirect
expropriations.

_38 -
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2012 U.S. Model Bilateral Investment Treaty

TREATY BETWEEN
THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF [Country]
CONCERNING THE ENCOURAGEMENT
AND RECIPROCAL PROTECTION OF INVESTMENT

The Government of the United States of America and the Government of [Country]
(hereinafter the “Parties”);

Desiring to promote greater economic cooperation between them with respect to
investment by nationals and enterprises of one Party in the territory of the other Party;

Recognizing that agreement on the treatment to be accorded such investment will
stimulate the flow of private capital and the economic development of the Parties;

Agreeing that a stable framework for investment will maximize effective utilization of
economic resources and improve living standards;

Recognizing the importance of providing effective means of asserting claims and
enforcing rights with respect to investment under national law as well as through international

arbitration;

Desiring to achieve these objectives in a manner consistent with the protection of
health, safety, and the environment, and the promotion of internationally recognized labor rights;

Having resolved to conclude a Treaty concerning the encouragement and reciprocal
protection of investment;

Have agreed as follows:
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Article 3: National Treatment

1. Each Party shall accord to investors of the other Party treatment no less favorable than that it
accords, in like circumstances, to its own investors with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of investments in its
territory.

2. Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of its own investors with respect to
the establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments.

3. The treatment to be accorded by a Party under paragraphs 1 and 2 means, with respect to a
regional level of government, treatment no less favorable than the treatment accorded, in like
circumstances, by that regional level of government to natural persons resident in and enterprises
constituted under the laws of other regional levels of government of the Party of which it forms a
part, and to their respective investments.

Article 4: Most-Favored-Nation Treatment

1. Each Party shall accord to investors of the other Party treatment no less favorable than that it
accords, in like circumstances, to investors of any non-Party with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments in its territory.

2. Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of investors of any non-Party with
respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments.

Article 5: Minimum Standard of Treatment’

1. Each Party shall accord to covered investments treatment in accordance with customary
international law, including fair and equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of treatment to be afforded to covered
investments. The concepts of “fair and equitable treatment” and “full protection and security” do
not require treatment in addition to or beyond that which is required by that standard, and do not
create additional substantive rights. The obligation in paragraph 1 to provide:

? Article 5 [Minimum Standard of Treatment] shall be interpreted in accordance with Annex A.
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(a) “fair and equitable treatment” includes the obligation not to deny justice in
criminal, civil, or administrative adjudicatory proceedings in accordance with the
principle of due process embodied in the principal legal systems of the world; and

(b) “full protection and security” requires each Party to provide the level of police
protection required under customary international law.

3. A determination that there has been a breach of another provision of this Treaty, or of a
separate international agreement, does not establish that there has been a breach of this Article.

4. Notwithstanding Article 14 [Non-Conforming Measures](5)(b) [subsidies and grants], each
Party shall accord to investors of the other Party, and to covered investments, non-discriminatory
treatment with respect to measures it adopts or maintains relating to losses suffered by
investments in its territory owing to armed conflict or civil strife.

5. Notwithstanding paragraph 4, if an investor of a Party, in the situations referred to in
paragraph 4, suffers a loss in the territory of the other Party resulting from:

(a) requisitioning of its covered investment or part thereof by the latter’s forces or
authorities; or

(b) destruction of its covered investment or part thereof by the latter’s forces or
authorities, which was not required by the necessity of the situation,

the latter Party shall provide the investor restitution, compensation, or both, as appropriate, for
such loss. Any compensation shall be prompt, adequate, and effective in accordance with Article
6 [Expropriation and Compensation](2) through (4), mutatis mutandis.

6. Paragraph 4 does not apply to existing measures relating to subsidies or grants that would be
inconsistent with Article 3 [National Treatment] but for Article 14 [Non-Conforming
Measures](5)(b) [subsidies and grants].

Article 6: Expropriation and Compensation10

1. Neither Party may expropriate or nationalize a covered investment either directly or indirectly
through measures equivalent to expropriation or nationalization (“‘expropriation’), except:

(a) for a public purpose;
(b) in a non-discriminatory manner;

(©) on payment of prompt, adequate, and effective compensation; and

' Article 6 [Expropriation] shall be interpreted in accordance with Annexes A and B.
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Annex B
Expropriation
The Parties confirm their shared understanding that:

1. Article 6 [Expropriation and Compensation](1) is intended to reflect customary international
law concerning the obligation of States with respect to expropriation.

2. An action or a series of actions by a Party cannot constitute an expropriation unless it
interferes with a tangible or intangible property right or property interest in an investment.

3. Article 6 [Expropriation and Compensation](1) addresses two situations. The first is direct
expropriation, where an investment is nationalized or otherwise directly expropriated through
formal transfer of title or outright seizure.

4. The second situation addressed by Article 6 [Expropriation and Compensation](1) is indirect
expropriation, where an action or series of actions by a Party has an effect equivalent to direct
expropriation without formal transfer of title or outright seizure.

(a) The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-by-
case, fact-based inquiry that considers, among other factors:

(1) the economic impact of the government action, although the fact that an
action or series of actions by a Party has an adverse effect on the economic
value of an investment, standing alone, does not establish that an indirect
expropriation has occurred;

(i1) the extent to which the government action interferes with distinct,
reasonable investment-backed expectations; and

(iii)  the character of the government action.

(b) Except in rare circumstances, non-discriminatory regulatory actions by a Party
that are designed and applied to protect legitimate public welfare objectives, such
as public health, safety, and the environment, do not constitute indirect
expropriations.

_41 -
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CHAPTER 14

INVESTMENT

Article 14.1: Definitions
For the purposes of this Chapter:

covered investment means, with respect to a Party, an investment in its territory of an investor of
another Party in existence as of the date of entry into force of this Agreement or established,
acquired, or expanded thereafter;

enterprise means an enterprise as defined in Article 1.5 (General Definitions), and a branch of an
enterprise;

enterprise of a Party means an enterprise constituted or organized under the law of a Party, or a
branch located in the territory of a Party and carrying out business activities there;

freely usable currency means “freely usable currency” as determined by the International
Monetary Fund under its Articles of Agreement;

investment means every asset that an investor owns or controls, directly or indirectly, that has the
characteristics of an investment, including such characteristics as the commitment of capital or
other resources, the expectation of gain or profit, or the assumption of risk. An investment may
include:

(a) an enterprise;

(b) shares, stock and other forms of equity participation in an enterprise;

(©) bonds, debentures, other debt instruments, and loans; '

(d) futures, options, and other derivatives;

(e) turnkey, construction, management, production, concession, revenue-sharing, and

other similar contracts;

® intellectual property rights;

! Some forms of debt, such as bonds, debentures, and long-term notes or loans, are more likely to have the

characteristics of an investment, while other forms of debt, such as claims to payment that are immediately due, are
less likely to have these characteristics.
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ANNEX 14-B

EXPROPRIATION

The Parties confirm their shared understanding that:

l. An action or a series of actions by a Party cannot constitute an expropriation unless it
interferes with a tangible or intangible property right'® or property interest in an investment.

2. Article 14.8.1 (Expropriation and Compensation) addresses two situations. The first is
direct expropriation, in which an investment is nationalized or otherwise directly expropriated
through formal transfer of title or outright seizure.

3. The second situation addressed by Article 14.8.1 (Expropriation and Compensation) is
indirect expropriation, in which an action or series of actions by a Party has an effect equivalent
to direct expropriation without formal transfer of title or outright seizure.

(a)

(b)

The determination of whether an action or series of actions by a Party, in a specific
fact situation, constitutes an indirect expropriation, requires a case-by-case, fact-
based inquiry that considers, among other factors:

(1) the economic impact of the government action, although the fact that an
action or series of actions by a Party has an adverse effect on the economic
value of an investment, standing alone, does not establish that an indirect
expropriation has occurred,

(i1) the extent to which the government action interferes with distinct,
reasonable investment-backed expectations, ' and

(ii1))  the character of the government action, including its object, context, and
intent.

Non-discriminatory regulatory actions by a Party that are designed and applied to
protect legitimate public welfare objectives, such as health, safety and the
environment, do not constitute indirect expropriations, except in rare
circumstances.

18 For greater certainty, the existence of a property right is determined with reference to a Party’s law.

19 For greater certainty, whether an investor’s investment-backed expectations are reasonable depends, to the extent
relevant, on factors such as whether the government provided the investor with binding written assurances and the
nature and extent of governmental regulation or the potential for government regulation in the relevant sector.
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ANNEX 8-A

EXPROPRIATION

The Parties confirm their shared understanding that:

1.  Expropriation may be direct or indirect:

(a) direct expropriation occurs when an investment is nationalised or otherwise directly

expropriated through formal transfer of title or outright seizure; and

(b) indirect expropriation occurs if a measure or series of measures of a Party has an effect
equivalent to direct expropriation, in that it substantially deprives the investor of the
fundamental attributes of property in its investment, including the right to use, enjoy

and dispose of its investment, without formal transfer of title or outright seizure.

2. The determination of whether a measure or series of measures of a Party, in a specific fact
situation, constitutes an indirect expropriation requires a case-by-case, fact-based inquiry that

takes into consideration, among other factors:
(a) the economic impact of the measure or series of measures, although the sole fact that a

measure or series of measures of a Party has an adverse effect on the economic value of

an investment does not establish that an indirect expropriation has occurred;
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(b) the duration of the measure or series of measures of a Party;

(c) the extent to which the measure or series of measures interferes with distinct, reasonable

investment-backed expectations; and

(d) the character of the measure or series of measures, notably their object, context and

intent.

For greater certainty, except in the rare circumstance when the impact of a measure or series
of measures is so severe in light of its purpose that it appears manifestly excessive,
non-discriminatory measures of a Party that are designed and applied to protect legitimate
public welfare objectives, such as health, safety and the environment, do not constitute

indirect expropriations.
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ANNEX 1

EXPROPRIATION

The Parties confirm their shared understanding that:

1. Article 2.6 (Expropriation) addresses two situations. The first is direct expropriation where a
covered investment is nationalised or otherwise directly expropriated through formal transfer
of title or outright seizure. The second is indirect expropriation where a measure or series of
measures by a Party has an effect equivalent to direct expropriation in that it substantially
deprives the covered investor of the fundamental attributes of property in its covered
investment, including the right to use, enjoy and dispose of its covered investment, without

formal transfer of title or outright seizure.

2. The determination of whether a measure or series of measures by a Party, in a specific
situation, constitutes an indirect expropriation requires a case-by-case, fact-based inquiry that

considers, among other factors:

(a) the economic impact of the measure or series of measures and its duration, although the
fact that a measure or a series of measures by a Party has an adverse effect on the
economic value of an investment, standing alone, does not establish that an indirect

expropriation has occurred;

xxxx/en 1

Annex 413



(b) the extent to which the measure or series of measures interferes with the possibility to

use, enjoy or dispose of the property; and

(c) the character of the measure or series of measures, notably its object, context and intent.

For greater certainty, except in the rare circumstance where the impact of a measure or series
of measures is so severe in light of its purpose that it appears manifestly excessive, non-
discriminatory measure or series of measures by a Party that are designed and applied to
protect legitimate public policy objectives such as public health, safety and the environment,

do not constitute indirect expropriation.

xxxx/en 2
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Modernisation of the Trade part of the EU-Mexico Global Agreement

Without Prejudice

Disclaimer: In view of the Commission's transparency policy, the Commission is publishing
the texts of the Trade Part of the Agreement following the agreement in principle announced
on 21 April 2018.

The texts are published for information purposes only and may undergo further
modifications including as a result of the process of legal revision. The texts are still under
negotiations and not finalised. However, in view of the growing public interest in the
negotiations, the texts are published at this stage of the negotiations for information
purposes. These texts are without prejudice to the final outcome of the agreement between
the EU and Mexico.

The texts will be final upon signature. The agreement will become binding on the Parties
under international law only after completion by each Party of its internal legal procedures
necessary for the entry into force of the Agreement (or its provisional application).

CHAPTER XX

INVESTMENT
Section A

GENERAL PROVISIONS
Article 1 Right to regulate
The Parties affirm the right to regulate within their territories to achieve legitimate policy
objectives, such as the protection of public health, social services, public education, safety,
environment or public morals, social or consumer protection, privacy and data protection, the
promotion and protection of cultural diversity, or competition.
Article 2 Scope
This Chapter applies to measures adopted or maintained by':
(a) the central, regional, or local governments and authorities of that Party; and
(b) any person, including a state enterprise or any other non-governmental body in the
exercise of powers delegated by central, regional, or local governments or
authorities.

Article 3 Definitions

For the purpose of this Chapter:

! For greater certainty, this Chapter covers measures by entities listed under paragraph (a) and (b), which are
adopted or maintained either directly, or indirectly by instructing, directing or controlling other entities with
regard to those measures.

1 of 23
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Modernisation of the Trade part of the EU-Mexico Global Agreement

Without Prejudice

ANNEX ON EXPROPRIATION

The Parties confirm their shared understanding that:

1.

A measure or series of measures by a Party cannot constitute an expropriation unless it
interferes with a tangible or intangible property right or property interest in an
investment.

Article 12(1) (Expropriation and Compensation) addresses two situations. The first is
direct expropriation, which occurs when an investment is nationalised or otherwise
directly expropriated through formal transfer of title or outright seizure.

The second situation addressed by Article 12(1) (Expropriation and Compensation) is
indirect expropriation, which occurs when a measure or series of measures by a Party
has an effect equivalent to direct expropriation, in that it substantially deprives the
investor of the fundamental attributes of property in its investment, including the right
to use, enjoy and dispose of its investment, without formal transfer of title or outright
seizure.

The determination of whether a measure or series of measures by a Party, in a specific
situation, constitutes an indirect expropriation requires a case-by-case, fact-based
inquiry that considers, among other factors:

(1) the economic impact of the measure or series of measures, although the fact that a
measure or series of measures by a Party has an adverse effect on the economic
value of an investment, standing alone, does not establish that an indirect
expropriation has occurred,

(i1) the duration of the measure or series of measures by a Party;

(ii1) the extent to which the government measure interferes with the distinct and
reasonable expectations of the investor arising out of the investment; and

(iv) the character of the the measure or series of measures, notably their object and
context.

For greater certainty, non-discriminatory measures by a Party that are designed and
applied to protect legitimate policy objectives, such as the protection of public health,
social services, public education, safety, and the environment, or public morals, social
or consumer protection, privacy and data protection, or the promotion and protection
of cultural diversity do not constitute indirect expropriations, except in the rare
circumstance when the impact of a measure or series of measures is manifestly
excessive in light of its purpose.

19 of 23
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I * Government Gouvernement
of Canada du Canada

Home > Global Affairs Canada > Trade > Trade and investmentagreements > Colombia

> Canada-Colombia Free Trade Agreement - Investment

Canada-Colombia Free Trade Agreement

Chapter Eight - Investment

Section A - Investment

Article 801: Scope and Coverage

1. This Chapter shall apply to measures adopted or maintained by a Party relating to:
(a) investors of the other Party;

(b) covered investments; and

(c) with respect to Articles 807, 815 and 816, all investments in the territory of the Party.

2. For greater certainty, the provisions of this Chapter do not bind a Party in relation to any act or
fact that took place or any situation that ceased to exist before the date of entry into force of this
Agreement.

3. Consistent with Articles 1305 (Competition Policy, Monopolies and State Enterprises -
Designated Monopolies) and 1306 (Competition Policy, Monopolies and State Enterprises State
Enterprises) the Parties confirm their understanding that nothing in this Chapter shall be
construed to prevent a Party from designating a monopoly, or from maintaining or establishing a
state enterprise.

Top of page

Article 802: Relation to Other Chapters

1. In the event of any inconsistency between this Chapter and another Chapter, the other Chapter
shall prevail to the extent of the inconsistency.

2. Arequirement by a Party that a service supplier of the other Party post a bond or other form of
financial security as a condition of the cross-border supply of a service into its territory does not of
itself make this Chapter applicable to measures adopted or maintained by the Party relating to the
cross-border supply of the service. This Chapter applies to measures adopted or maintained by the
Party relating to the posted bond or financial security, to the extent that such bond or financial
security is a covered investment.

3. This Chapter shall not apply to measures adopted or maintained by a Party to the extent that
they are covered by Chapter Eleven (Financial Services).
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(a) be temporary and be eliminated as soon as the circumstances leading to their imposition no
longer exist;

(b) be of general application;
(c) be imposed and be applied in good faith;
(d) be consistent with Articles 803 and 804; and

(e) not impose, with respect to deposits of investors of Canada, any terms or conditions that are
more restrictive than those applied at the time such deposits were made.

4. Upon adopting a measure pursuant to paragraph 1 or 2, Colombia shall provide to Canada the
reasons for the adoption of the measure as well as any relevant information.

5. For the purposes of this Annex:

foreign credit means any type of foreign debt financing whatever its nature, form or maturity
period; and

foreign direct investment means an investment of an investor of Canada, other than a foreign
credit, made in order to:

(a) establish a Colombian enterprise or increase the capital of an existing Colombian enterprise; or

(b) acquire equity of an existing Colombian enterprise, but excludes such an investment that is of
a purely financial character and is designed only to gain indirect access to the financial market of
Colombia.

Top of page

Annex 811

Indirect Expropriation

The Parties confirm their shared understanding that:

1. Paragraph 1 of Article 811 addresses two situations. The first situation is direct expropriation,
where an investment is nationalized or otherwise directly expropriated as provided for under
international law.

2. The second situation is indirect expropriation, which results from a measure or series of
measures of a Party that have an effect equivalent to direct expropriation without formal transfer
of title or outright seizure.

(a) The determination of whether a measure or series of measures of a Party constitute an indirect
expropriation requires a case-by-case, fact-based inquiry that considers, among other factors:

(i) the economic impact of the measure or series of measures, although the sole fact that a
measure or series of measures of a Party has an adverse effect on the economic value of an
investment does not establish that an indirect expropriation has occurred,

(ii) the extent to which the measure or series of measures interfere with distinct, reasonable

investment-backed expectations, and
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(iii) the character of the measure or series of measures;

(b) Except in rare circumstances, such as when a measure or series of measures is so severe in the
light of its purpose that it cannot be reasonably viewed as having been adopted in good faith, non-
discriminatory measures by a Party that are designed and applied to protect legitimate public
welfare objectives, for example health, safety and the protection of the environment, do not
constitute indirect expropriation.

Top of page

Annex 821

Standard Waiver and Consent
In Accordance with Article 821 of this Agreement

In the interest of facilitating the filing of waivers as required by Article 821 of this Agreement, and
to facilitate the orderly conduct of the dispute resolution procedures set out in Section B, the
following standard waiver forms shall be used, depending on the type of claim.

Claims filed under Article 819 must be accompanied by either Form 1, where the investor is a
national of a Party, or Form 2, where the investor is a Party, a state enterprise thereof, or an
enterprise of such Party.

Where the claim is based on loss or damage to an interest in an enterprise of the other Party that
is a juridical person that the investor owns or controls directly or indirectly, either Form 1 or 2 must
be accompanied by Form 3.

Claims made under Article 820 must be accompanied by either Form 1, where the investor is a
national of a Party, or Form 2, where the investor is a Party, a state enterprise thereof, or an
enterprise of such Party, and Form 4.

Top of page

Form1

Consent and waiver for an investor bringing a claim under Article 819 or Article 820 (where the investor
is a national of a Party) of the Free Trade Agreementbetween Canada and the Republic of Colombia done
on (date of signature):

I, (Name of investor) , consent to arbitration in accordance with the procedures set out in this
Agreement, and waive my right to initiate or continue before any administrative tribunal or court
under the law of either Party to the Agreement, or other dispute settlement procedures, any
proceedings with respect to the measure of (Name of disputing Party) that is alleged to be a
breach referred to in Article 819, except for proceedings for injunctive, declaratory or other
extraordinary relief, not involving the payment of damages, before an administrative tribunal or
court under the law of (Name of disputing Party).

(To be signed and dated)
Top of page

Form 2
Consent and waiver for an investor bringing a claim under Article 819 or Article 820 (where the investor
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Krederi Ltd. v. Ukraine (ICSID Case No. ARB/14/17)

Excerpts of the Award of July 2, 2018 made pursuant to Rule 48(4) of the ICSID
Arbitration Rules of 2006

Claimant

Krederi Limited (“Krederi Ltd.”, a company incorporated under the laws of England and Wales)
Respondent

Ukraine

Tribunal

August Reinisch (President of the Tribunal, Austrian), appointed by the parties

Markus Wirth (Swiss), appointed by the Claimant

Gavan Griffith (Australian), appointed by the Respondent

Award

July 2, 2018

Instrument relied on for consent to ICSID arbitration

Bilateral Investment Agreement between the Government of the United Kingdom of Great Britain and
Northern Ireland (“UK”) and the Government of Ukraine (“Ukraine”) for the Promotion and Reciprocal
Protection of Investments, dated February 10, 1993 entered into force on the same date

Procedure

Applicable Arbitration Rules:  1CSID Arbitration Rules of 2006

Place of Proceedings: Paris, France
Procedural Language: English
Full Procedural Details: Available at https://www.worldbank.org/icsid

Factual Background

This dispute relates to three land plots located in Kiev, Ukraine that the Claimant acquired via two Ukrainian
companies. The Claimant alleged that it had plans to develop a multi-functional complex including a luxury
hotel, shopping area, multi-level parking, as well as residential, office, and retail spaces on the land. In the
Claimant’s view, the land plots were lost as a result of various measures by Ukraine, in violation of the
BIT, most importantly through four court proceedings allegedly conducted in an irregular fashion falling
short of due process.

skskosk
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EXCERPTS

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES

Krederi Ltd.

V.

UKkraine

ICSID Case No. ARB/14/17

AWARD

Members of the Tribunal
Prof. Dr. August Reinisch, President
Dr. Markus Wirth, Arbitrator
Dr. Gavan Griffith QC, Arbitrator

Secretary of the Tribunal
Ms. Ella Rosenberg

Date of dispatch to the Parties: 2 July 2018
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INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES
WASHINGTON, D.C.

In the arbitration proceeding between

GARANTI KOZA LLP
(CLAIMANT)

AND

TURKMENISTAN
(RESPONDENT)

ICSID CASENO. ARB/11/20

AWARD

Rendered by an Arbitral Tribunal composed of:

John M. Townsend, President
George Constantine Lambrou, Arbitrator
Laurence Boisson de Chazournes, Arbitrator

Secretary of the Tribunal:

Marco Tulio Montafiés-Rumayor

Date of dispatch to the Parties: December 19, 2016
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iv. Fourth, because Turkmenistan’s msistence on the use of Smeta in the

progress payment invoices had delayed submission of those nvoices.

e. Garanti Koza eventually stopped work and abandoned the project because TAY

stopped paying Garanti Koza’s progress payment invoices.

f  TAY stopped paying the progress payment invoices because the bank guarantee

had expired.

362. With this chain of causation in mind, we look first at the claim of direct expropriation and
then at the claim of indirect expropriation.

1. The direct expropriation claim
363. Garanti Koza focuses its claim of direct expropriation ontwo acts. First, it alleges that, on

February 4, 2010:

[A] committee comprising representatives of Turkmen Highways, the Ministry of
Construction, the Ministry of Internal Affairs, the Turkmen intelligence Agency, a
prosecutor/district attorney, as well as other Government personnel, seized Garanti Koza’s
factory and all the equipment, machinery and material it contained. This committee
expelled Garanti Koza’s remaining employees from the factory site.525

Second, it alleges that, by letter of February 22, 2010, TAY “unilaterally and wrongfully

terminated the Contract.”2¢

364. The evidence submitted to the Tribunal does not support a claim for direct expropriation.
The evidence does indeed show that Garanti Koza’s factory and equipment remaining in
Turkmenistan after it abandoned its work on TAY’s project in mid-2009 were seized by the

Turkmen courts in 2010, but the evidence also supports the Respondent’s argument that the actions

525 Mem. q 151.
326 Mem. q 151.
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of those courts followed as a matter of normal legal process under Turkmen law from Garanti

Koza’s default under the Contract.>2”

365. A seizure of property by a court as the result of normal domestic legal process does not
amount to an expropriation under international law unless there was an element of serious and
fundamental mmpropriety about the legal process. Actions by state courts to enforce contract rights,
including rights to terminate a contract, have generally not been held by investment arbitration
tribunals to amount to expropriation, regardless of whether the state or an instrument of the state
is the contract party enforcing its rights. The Impregilo tribunal observed that, when a state entity
termmates a contract, the decisive factor is “whether the reasons given for the termination
constituted a legally valid ground for termination according to the provisions of the [...]
Contract.””?8  Or as the tribunal in Middle East Cement put it, “normally a seizure and auction
ordered by the national courts do not qualify as a taking” unless “they are not taken ‘under due

process of law.”32?

366. The series of events that led to the proceedings in the Turkmen courts and the attachment
and seizure of Garanti Koza’s property followed the causal sequence outlined in paragraph 361
above. In the view of the Tribunal, the termination of the Contract and the subsequent actions by
the Turkmen courts were largely either the result of choices made by Garanti Koza, including the
decision not to seek an extension or renewal of the bank guarantee, or were caused by

circumstances within its control. ~The actions of the Turkmen courts in enforcing TAY’s rights

527 See C-Mem. 99 375-378.

528 Impregilo S.p.A. v. Argentine Republic,ICSID Case No. ARB/07/17, Award, June 21, 2011, 9 278.
529 Middle East Cement Shipping and Handling Co.S.A. v. Arab Republic of Egypt, ICSID Case No.
ARB/99/6, Award, April 12, 2002, 4 139.
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under the contract thus appear to the Tribunal to have met the test articulated in Impregilo, which

appears to this Tribunal to be the correct test.

367. To the extent that the insistence by agencies of Turkmenistan on the use of Smeta
contributed to the delays that afflicted the bridge project and to the ultimate failure of Garanti Koza
to complete the project and the consequent termination of the Contract, those actions have already
been found by the Tribunal to have breached Turkmenistan’s obligations under Article 2 of the
BIT. The Tribunal concludes that those actions were too remote from the takings alleged to have
amounted to a direct expropriation to consider them breaches of Article 5 of the BIT. Even if they
were considered to have contributed to a breach of Article 5, any compensation for such a breach

would merely duplicate the compensation due for the breach of Article 2.

368. The Claimant alleges that the process followed by the Turkmen authorities was harassing

and unfair, pointing to the following sequence of events:

a. In December 2009, the Turkmen tax administration conducted a tax nspection of
Garanti Koza and announced on December 21, 2009, that it was imposing a fine of
approximately USD 1 million for tax violations related to VAT. Garanti Koza
states that it does not understand the reasons for this assessment and suspects that
it was a use by Turkmenistan of “its tax and court apparatus to harass foreign

mnvestors.”>30

b. On December 31, 2009, TAY asked Garanti Koza to return the unapplied balance

of the Advance Payment, USD 14,132,121.22.33!

330 Mem. §91; Buyuksandalyaci WS-1, 9 71-72.
331 Mem. §92; C-90.
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c. In early February 2010, Garanti Koza says that representatives of TAY, the
Ministry of Construction, the Supreme Supervision Agency, accompanied by
police and military forces, came to Garanti Koza’s factory in Mary, conducted an
inventory, and instructed Garanti Koza’s employees to leave the office.’3? Given
that “Garanti Koza arranged for its Turkish employees to fly back to Turkey the
next day,”33 and the allegation that, as a result of this visit, the factory and its
contents have been held by Turkmenistan since February 4, 2010,334 the Tribunal
finds it difficult tounderstand why Garanti Koza claims to have “little nformation”
about this event.>33 1In any event, little information about it was provided to the

Tribunal.

d. On February 8, 2010, the Turkmenistan tax administration issued a notice of fines

and penalties on Garanti Koza.>3¢

e. OnFebruary 9,2010, TAY asserted a claim against Garanti Koza for USD 3 million
for the delay in the completion of the works, based on the orignal completion

deadline of October 2008.537

f.  On February 20, 2010, TAY wrote to the Chief Prosecutor to ask that he bring suit

against Garanti Koza to terminate the Contract.>33

g On February 22,2010, TAY unilaterally terminated the Contract.’3°

532

534
535
536
537

539

Mem.  94.

Mem. §94; Buyuksandalyaci WS-1, §73.
Mem. q 9%4.

Mem. ] 94.

Mem. 498; C-115.

Mem. §99; C-91.

Mem. 9 101; C-92.

Mem. § 102; C-117.
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h. The same day, the Chief Prosecutor filed an application with the “Arbitration court
of the Supreme Court of Turkmenistan” to obtain termination of the Contract. That
court summoned Garanti Koza on February 23 to appear before it on February 26,
2010. Garanti Koza states that it did not appear on that date, because it would have

been “futile — and dangerous.”49

369. Garanti Koza does not allege that it has actually paid any of the tax or delay assessments
referred to in the preceding paragraphs. Rather, the assessments appear to be put forward in an
attempt to show that the conduct of the Turkmen authorities was improper and that it deprived
Garanti Koza of procedural fairness. Garanti Koza does not allege, and in any event has not
mtroduced evidence to demonstrate, that the proceedings described represented a departure from
normal legal process in Turkmenistan. Whether or not these measures were wrongful thus seems
to turn on which party was or was not in breach of the Contract, which has already been addressed
in connection with Article 2 of the BIT.
2. The indirect expropriation claim

370. Garanti Koza’s claim of creeping expropriation is basically the same claim as the direct
expropriation claim and fails for the same reason. While the direct expropriation claim focuses on
the seizure of Garanti Koza’s assets after TAY’s imposition of the delay penalty and the
termination of the Contract, the indirect expropriation claim is described as a “series of acts and
omissions starting in the spring of 2008 which made it increasingly difficult for Garanti Koza to

continue work on the Project, ultimately depriving Garanti Koza of its entire investment.”#!

540 Mem. 99 102-104.
341 Mem. q132.
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371. The “series of acts and omissions” alleged by the Claimant to support its claim of indirect
expropriation are the same acts and omissions alleged to support its claim of direct expropriation.
With the exception of the msistence by Turkmenistan on the use of Smeta (which the Tribunal has
already addressed), those acts and omissions were either acts of Garanti Koza itself or followed as
a consequence of actions taken or choices made by Garanti Koza. None of them, in the view of
the Tribunal, amounted to a breach of Article 5 of the BIT.

3. The Claimant’s attempt to import the expropriation clause of other
treaties via the MFN clause

372. In addition to relying on Article 5 of the BIT, Garanti Koza seeks to rely on Article 5 of
the France-Turkmenistan BIT and Article 6 of the United Arab Emirates-Turkmenistan BIT, both
of which it seeks to import through the most-favored-nation (“MFN”) clause contained in Article
3 of the United Kingdom-Turkmenistan BIT. Article 3(1) of the BIT provides that neither
Contracting Party shall, i its territory, subject investments of nationals and companies of the other
Contracting Party to treatment less favorable than that which it affords to investments of nationals
or companies of any third state. Article 3(2) provides the same protection to nationals and
companies of each Contracting Party as regards their management, maintenance, use, enjoyment,

or disposal of their investments.

373. According to Garanti Koza, Article 5 of the France-Turkmenistan BIT contains one
additional condition not found in Article 5 of the BIT that would make a direct or an indirect
expropriation unlawful: Under the France-Turkmenistan BIT, an expropriaton must not be

contrary to a specific commitment of the host state.>*2

542 Mem. q 126.
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nationalization or expropriation' in Article 1110 broadens the ordinary concept
of expropriation under international law to require compensation for
measures affecting property interests without regard to the magnitude or
severity of that effect ... 'Tantamount' means nothing more than equivalent.
Something that is equivalent to something else cannot logically encompass
more. (126)

8.82 This conclusion was approved in a later case:

The primary meaning of the word 'tantamount’ given by the Oxford English
Dictionary is 'equivalent'. Both words require a Tribunal to look at the
substance of what has occurred and not only at form. A Tribunal ... must look at
the real interests involved and the purpose and effect of the government
measure ... The Tribunal agrees with the conclusion in the Interim Award of the
Pope & Talbot Arbitral Tribunal that something that is 'equivalent' to
something else cannot logically encompass more. In common with the Pope &
Talbot Tribunal, this Tribunal considers that the drafters of the NAFTA
intended the word 'tantamount' to embrace the concept of so-called 'creeping
expropriation', rather than to expand the internationally accepted scope of
the term expropriation. (127)

8.83 Actions of State courts The actions of State courts in unjustifiably preventing the
enforcement of a valid award may constitute measures 'tantamount to' or 'equivalent to'
expropriation. For example, the tribunal in Saipem SpA v Bangladesh held that a
contractual right to arbitrate was an asset having economic value and hence constituted
an investment. (128) Thus, a court's failure to enforce a valid award could constitute
expropriation. Specifically, the Tribunal held that, 'the right to arbitrate and the rights
determined by [an] Award are capable in theory of being expropriated.' (129) In this case,
the Tribunal considered that 'the alleged expropriated property is [the investor's]
residual contract rights under the investment as crystallized in the ICC Award.' (130)

8.84 The Tribunal held that the actions of the Bangladeshi courts in preventing the
enforcement of a valid ICC Award won by the investor against a Bangladeshi State entity
constituted an expropriation. The Tribunal stated:®

In respect of the taking, the actions of the Bangladeshi courts do not
constitute an instance of direct expropriation, but rather of 'measures having
similar effects' within the meaning of Article 5(2) of the BIT. Such actions
resulted in substantially depriving [the investor] of the benefit of the ICC
Award. This is plain in light of the decision of the Bangladeshi Supreme Court
that the ICC Award is 'a nullity.' Such a ruling is tantamount to a taking of the
residual contractual rights arising from the investments as crystallized in the
ICC Award. As such, it amounts to an expropriation within the meaning of
Article 5 of the BIT.' (131)

8.85 Yet not all actions by State courts unfavourable to investor-claimants are
expropriatory. In order to constitute expropriation, the actions of the State courts must
be illegal. In Swisslion, the Tribunal cited Saipem in recognising that a 'predicate for
alleging a judicial expropriation is unlawful activity by the court itself'. (132) In Swisslion,
there was no expropriation in the national courts' finding that the host State's actions
were legitimate responses to the investor's contractual breaches. The Tribunal stated:
(133)

In the Tribunal's view, the courts' determination of breach of the Share Sale
Agreement and its consequential termination did not breach the Treaty and
therefore was not unlawful. The internationally lawful termination of a
contract between a State entity and an investor cannot be equated to an
expropriation of contractual rights simply because the investor's rights have
been terminated; otherwise, a State could not exercise the ordinary right of a
contractual party to allege that its counterparty breached the contract
without the State's being found to be in breach of its international obligations.
Since there was no illegality on the part of the courts, the first element of the
Claimant's expropriation claim is not established.

8.86 Another case where the claimant unsuccessfully challenged the actions of State
courts is Arif v Moldova. (134) There, the Moldovan judiciary (including the Supreme Court)
declared the agreements in question invalid. The claimant alleged that the Moldovan
judiciary had misapplied Moldovan law and that such misapplication constituted
expropriation. (135) The Tribunal rejected this argument for two reasons. First, there was
no evidence to suggest that the Moldovan judiciary had not applied Moldovan law
legitimately and in good faith. (136) Certainly there was no evidence of 'collusion
between the courts and the investor's competitors in the Moldovan courts over the ...
agreements or that the Moldovan courts have acted in denial of justice in any way'. (137)
Secondly, the Tribunal held that the claimant had a fair opportunity to defend its
position before the Moldovan courts. (138) The Tribunal was not to be treated as'a court
of appeal of last resort.' Further, there was 'no compelling reason that would justify a new
legal analysis by this Tribunal regarding the validity of these agreements which ha[d]
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already been repeatedly, consistently and irrevocably denied by the whole of the
Moldovan judicial system.' (139) Thus, the Tribunal ® held that no wrongful taking arose
from the Moldovan courts' legitimate application of Moldovan law. (140)

8.87 The many forms of indirect expropriation Thus, forms of indirect expropriation are
numerous and cannot readily be differentiated. Some tribunals do not even seek to
differentiate these expressions, noting that their scope should be regarded as
'functionally equivalent': (141)

The essence of any claim of expropriation is that there has been a taking of
property without prompt and adequate compensation. However, many
investment protection treaties and the Treaty which is the basis for the
present arbitration extend the notion of a taking to include what has often
been referred to as 'creeping' or 'indirect' expropriation by the State through
measures which so substantially interfere with the investor's business
activities that they are considered to be 'tantamount' to an expropriation.
(142)

When measures are taken by a State the effect of which is to deprive the
investor of the use and benefit of his investment even though he may retain
nominal ownership of the respective rights being the investment, the
measures are often referred to as a 'creeping' or 'indirect' expropriation or, as
in the BIT, as measures 'the effect of which is tantamount to expropriation'.
(143)

Such measures are sometimes referred to as 'indirect’, 'creeping' or 'de facto'
expropriation and are frequently assimilated to formal expropriation as
regards their legal consequences. (144)

8.88 For some tribunals, as indicated above, 'the form of the measures of control or
interference is less important than the reality of their impact' (145) on the owner of the
investment. Along the same lines, it has been decided that a positive act of the State
may not even be necessary: 'it makes no difference whether the deprivation was caused
by actions or by inactions'. (146) However, the 'sole effect doctrine' (ie that the effect on
the investor is the only relevant criterion) remains a highly controversial approach to
indirect expropriation. (147)

A significant interference

8.89 Although the 'sole effect doctrine' is controversial, it is clear that an indirect
expropriation will at least in part be assessed on the basis of the effect of the measure in
dispute on the investor: 'De facto expropriations or indirect expropriations measures that
do not involve an overt taking but that effectively neutralize the benefit of the property
of the foreign owner, are subject to expropriation claims.' (148) @

8.90 Although there is not a traditional 'taking' of the investment, if the State authorities
interfere to a significant degree with the enjoyment of its use or its benefit, an indirect
expropriation may be found. The definition of expropriation given in the Metalclad v
Mexico case is particularly pertinent on this point:

Thus, expropriation under NAFTA includes not only open, deliberate and
acknowledged takings of property, such as outright seizure or formal or
obligatory transfer of title in favour of the host State, but also covert or
incidental interference with the use of property which has the effect of
depriving the owner, in whole or in significant part, of the use or reasonably-
to-be-expected economic benefit of property even if not necessarily to the
obvious benefit of the host State. (149)

8.91 Discussion of the concept of significant interference can also be found, for example,
in Feldman v Mexico: 'indirect expropriations and measures “tantamount” to
expropriation ... potentially encompass a variety of government regulatory activity that
may significantly interfere with an investor's property rights.' (150)

8.92 Since it is the effect of the alleged expropriatory acts upon the investor's use or
enjoyment of its property that is a key consideration, it is not necessary that the investor
has been divested of legal title to his property. Expropriation can have occurred in cases
where, although legal title to the investment may remain with the original owner, the
rights that go with that title have been rendered useless:

.. itisrecognised in international law that measures taken by a State can
interfere with property rights to such an extent that these rights are rendered
so useless that they must be deemed to have been expropriated, even though
the State does not purport to have expropriated them and the legal title to
the property formally remains with the original owner. (151)

A deprivation or taking of property may occur under international law through
interference by a state in the use of that property or with the enjoyment of its
benefits, even where legal title to the property is not affected. (152)

The Tribunal agrees with the Claimant in that expropriation need not involve

. Annex 418
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BLOOMBERG EXTRACTS - BANK MARKAZI SECURITY ENTITLEMENTS

ISIN Issuer Country Page
US45905UCG76 International Bank for Reconstruction and Supranational 1
Development
US298785CW43 European Investment Bank Supranational 2
US465410BH09" Republic of Italy Italy 3
US65562QAC96 Nordic Investment Bank Supranational 4
US45950KAM27 | International Finance Corporation Supranational 5
US459056Q5S592 International Bank for Reconstruction and Supranational 6
Development
US65562QAD79" | Nordic Investment Bank Supranational 7
US45950KANO0" | International Finance Corporation Supranational 8
US465410BP25 Republic of Italy Supranational 9
US500769BG84 Kfw Germany 10
US298785DP8&2 European Investment Bank Supranational 11
US676167AR05 Oesterreichische Kontrollbank AG (OeKB) | Austria 12
US48245RAX26 Kfw Germany 13
US500769BL79 KW Germany 14
US045167BL65 Asian Development Bank Supranational 15
US298785EC60 European Investment Bank Supranational 16
US298785EE27 European Investment Bank Supranational 17
US45950KAQ31 International Finance Corporation Supranational 18
US500769CF92 European Investment Bank Supranational 19

“Iran’s list includes multiple purchases of these securities. Iran’s Reply, q 3.25.
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MOST-FAVOURED-NATION TREATMENT IN INTERNATIONAL INVESTMENT LAW

1. Introduction

Bilateral and regional investment agreements have proliferated in the last decade and new ones
are still being negotiated. Most-Favoured-Nation (MFN) clauses link investment agreements by
ensuring that the parties to one treaty provide treatment no less favourable than the treatment they
provide under other treaties in areas covered by the clause. MFN clauses have thus become a
significant instrument of economic liberalisation in the investment area. Moreover, by giving the
investors of all the parties benefiting from a country’s MFN clause the right, in similar circumstances,
to treatment no less favourable than a country’s closest or most influential partners can negotiate on
the matters the clause covers, MFN avoids economic distortions that would occur through more
selective country-by-country liberalisation. Such a treatment may result from the implementation of
treaties, legislative or administrative acts of the country and also by mere practice.

The present article provides a factual survey of jurisprudence and related literature on MFN treaty
clauses in investment agreements with a view to contributing a better understanding of the MFN
interfaces between such agreements.

— Section II defines the MFN clause, traces back its origins and provides some examples of
such provisions in the two major types of model investment agreements in existence (the
“North American model” and the “European model”).

— Section III summarises the relevant aspects of the extensive work carried out by the
International Law Commission (ILC) between 1968 and 1978 on MFN clauses.

— Section IV describes recent arbitral awards on the scope of application of MFN treatment
clauses resulting from disputes under investment treaties.

— Section V provides a summing up.
2.. Definition, origins and examples of MFN clauses
2.1 Definition

To provide MFN treatment under investment agreements is generally understood to mean that an
investor from a party to an agreement, or its investment, would be treated by the other party “no less
favourably” with respect to a given subject-matter than an investor from any third country, or its
investment.' MFN treatment clauses are found in most international investment agreements. Although
the text of the MFN clause, its context and the object and purpose of the treaty containing it need to be
considered whenever that clause is being interpreted, it is the “multilateralisation” instrument par
excellence of the benefits accorded to foreign investors and their investments.

While MFN is a standard of treatment which has been linked by some to the principle of the
equality of States,” the prevailing view is that a MFN obligation exists only when a treaty clause
creates it.” In the absence of a treaty obligation (or for that matter, an MFN obligation under national
law), nations retain the possibility of discriminating between foreign nations in their economic affairs.
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2.2, Origins’

MFN treatment has been a central pillar of trade policy for centuries. It can be traced back to the
twelfth century, although the phrase seems to have first appeared in the seventeenth century. MFN
treaty clauses spread with the growth of commerce in the fifteenth and sixteenth centuries. The United
States included an MFN clause in its first treaty, a 1778 treaty with France.’ In the 1800s and 1900s
the MFN clause was included frequently in various treaties, particularly in the Friendship, Commerce,
and Navigation treaties. MFN treatment was made one of the core obligations of commercial policy
under the Havana Charter where Members were to undertake the obligation “to give due regard to the
desirability of avoiding discrimination as between foreign investors”.® The inclusion of MFN clauses
became a general practice in the numerous bilateral, regional and multilateral investment-related
agreements which were concluded after the Charter failed to come into force in 1950.

Its importance for international economic relations is underscored by the fact that the MFN
treatment provisions of the GATT (Article I General Most-Favoured-Nation Treatment) and the
GATS’ (Article 11 Most-Favoured-Nation Treatment) provide that this obligation shall be accorded
“immediately and unconditionally” (although in the case of the GATS, a member may maintain a
measure inconsistent with this obligation provided that such measure is listed in, and meets the
conditions of, the Annex on Article II Exemptions).

2.3. Examples of MEN Clauses in Investment Agreements

A stock taking of MFN clauses in investment treaties will not yield a uniform picture. In fact the
universe of MFN clauses in investment treaties is quite diverse. Some MFN clauses are narrow, others
are more general. Moreover, the context of the clauses varies, as does the object and the purpose of the
treaties which contain them. Following is a representative sample of these clauses.

Germany has concluded the largest number of BITs. Article 3 (1) and (2) of the German 1998
Model Treaty combines the MFN obligation with the national treatment obligation by providing that:

“(1) Neither Contracting State shall subject investments in its territory owned or controlled
by investors of the other Contracting State to treatment less favourable than it accords to
investments of its own investors or to investments of investors of any third State.

(2) Neither Contracting State shall subject investors of the other Contracting State, as
regards their activity in connection with investments in its territory, to treatment less
favourable than it accords to its own investors or to investors of any third State.”

This general MFN provision is not restricted in its scope to any particular part of the treaty
containing it. It may also be noted that the 1998 German model BIT contains another MFN provision
which only relates to full protection and security and to expropriation which are the matters dealt with
by Article 4. Article 4(4) specifically provides that:

“Investors of either Contracting State shall enjoy most-favoured-nation treatment in the
territory of the other Contracting State in respect of the matters provided for in this Article.”

The same approach is followed by the Netherlands Model BIT which in addition combines in its
Article 3 the MFN obligation with other standards of treatment, i.e. national treatment (whichever of
these two treatments is more favourable), fair and equitable treatment and full protection and security.
The non-discriminatory treatment is formulated in Article 3(1) and 3(2) as follows:
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“(1) Each Contracting Party shall ensure fair and equitable treatment of the investments of
nationals of the other Contracting Party and shall not impair, by unreasonable or
discriminatory measures, the operation, management, maintenance, use, enjoyment or
disposal thereof by those nationals. Each Contracting Party shall accord to such investments
full physical security and protection.

(2) More particularly, each Contracting Party shall accord to such investments treatment
which in any case shall not be less favourable than that accorded either to investments of its
own nationals or to investments of nationals of any third State, whichever is more favourable
to the national concerned.”

Article 3 of the 1996 Albania/United Kingdom BIT provides that:
“National Treatment and Most-Favoured-Nation Provisions

(1) Neither Contracting Party shall in its territory subject investments or returns of
nationals or companies of the other Contracting Party to treatment less favourable than that
which it accords to investments or returns of its own nationals or companies or to
investments or returns of nationals or companies of any third State.

(2) Neither Contracting Party shall in its territory subject nationals or companies of the
other Contracting Party, as regards the management, maintenance, use, enjoyment or
disposal of their investments, to treatment less favourable than that which it accords to its
own nationals or companies or to nationals or companies of any third State.

(3) For the avoidance of doubt it is confirmed that the treatment provided for in paragraphs
(1) and (2) above shall apply to the provisions of Articles 1 to 11 of this Agreement.”

Articles 1 to 11 cover all the provisions of the Agreement, except the final clauses.

The typical formulation of an MFN clause in the US and Canadian BITs covers both the
establishment and post establishment phases. It also lists the various operations covered® and is
explicit in stating that the right only applies “in like circumstances”, unlike other BITs (particularly the
“European model BIT”) which make no reference to the comparative context against which treatment
is to be assessed. Recent examples are to be found in the investment chapter of US-Chile Free Trade
Agreement’and the US-Singapore Free Trade Agreement'’ concluded in 2003, and the 1997 Canada-
Chile Free Trade Agreement, which are based on NAFTA language. In the US-Chile FTA, Article
10.3: Most Favoured Nation Treatment reads:

“(1) Each Party shall accord to investors of the other Party treatment no less favourable
than that it accords, in like circumstances, to investors of any non-Party with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investment in its territory.

(2) Each Party shall accord to covered investments treatment no less favourable than that it
accords, in like circumstances, to investments in its territory of investors of any non-Party
with respect to the establishment, acquisition, expansion, management, conduct, operation
and sale or other disposition of investments.”
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In the US-Singapore FTA, National Treatment and MFN treatment are part of a same article:
“Article 15.4: National Treatment and Most-Favoured Nation Treatment

(3) Each Party shall accord to investors of the other Party treatment no less favourable than
it accords, in like circumstances, to investors of any non-Party with respect to the
establishment, acquisition, expansion, management, conduct, operation and sale or other
disposition of investments in its territory. Each Party shall accord to covered investments
treatment no less favourable than that it accords, in like circumstances, to investments in its
territory of investors of any non-Party with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of investments.
The treatment each Party shall accord under this paragraph is ‘“most-favoured-nation
treatment”.

(4) Each Party shall accord to investors of the other Party and to their covered investments
the better of national treatment or most-favoured-nation treatment.”

In the Canada-Chile FTA, Article G-03: Most Favoured Nation Treatment reads:

“(1) Each Party shall accord to investors of the other Party treatment no less favourable
than that it accords, in like circumstances, to investors of any non-Party with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments.

(2) Each Party shall accord to investments of investors of the other Party treatment no less
favourable than that it accords, in like circumstances, to investments of investors of any non-
Party with respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.”

The texts of these agreements are alike in that they make clear that the intent to use the likeness
of the circumstances in which the treatment is granted as the basis for comparison. Jurisprudence from
MFN clauses with a different basis for comparison, and which focuses on categorizing industries
affected by treatment, or categorizing the types of treaties that require the treatment, may be of little
relevance to the analysis required by these agreements.

2.4. Restrictions and Exceptions

Many MFN clauses in investment treaties contain specific restrictions and exceptions, which
exclude certain areas from their application. Such areas may include inter alia regional economic
integration, matters of taxation, subsidies or government procurement and country exceptions.
Depending on the way these exceptions are drafted, the fact that these limitations are specifically
mentioned could be a factor in deciding whether certain other matters are within the scope of an MFN
clause. Consider the following examples.

The 1998 German Model BIT provides in its Article 3, points (3) and (4) that:
“(3) Such treatment shall not relate to privileges which either Contracting State accords to

investors of third States on account of its membership of, or association with, a customs or
economic union, a common market or a free trade area.
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(Note by the Secretariat)

This document contains the commentary to text of the agreement considered in the course of the MAI negotiations so
far. The text reproduced here results mainly from the work of expert groups and has not yet been adopted by the
Negotiating Group. The Negotiating Text itself, which is presented with footnotes and proposals that are still under
consideration, is available separately as DAFFE/MAI(98)7/REV 1.
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III. TREATMENT OF INVESTORS AND INVESTMENTS
GENERAL

It was understood that the drafting of articles 1 and 2 was without prejudice to other aspects of
the Agreement, including definitions, exceptions, standstill and rollback, and the role of the Parties Group.

NATIONAL TREATMENT AND MOST FAVOURED NATION TREATMENT

1. While some delegations would have preferred separate articles on pre- and post-establishment,
the majority of delegations felt that a single text would better capture the intended coverage of the
agreement and avoid the difficult task of defining the boundary between pre- and post establishment. It
was agreed, as a starting point, to work on the basis of a single text. Some delegations pointed to the links
between a single text covering treatment of investors both pre- and post-establishment and the issues of
definitions and the scope of the Agreement. Two delegations reserved their position pending the outcome
of the discussion on these issues. DG3 also felt that the scope of the commitments by individual countries
could be identified by using precise language in any agreed reservations to National Treatment/MFN and
perhaps by including references to relevant laws or regulations. The Group agreed that all diversification
activities are covered by the references to “establishment, acquisition and expansion”.

2. Including the words “in its territory” in Articles 1.1 and 1.2 was suggested for two reasons: i) to
define the scope of application of national treatment and MFN; and i) to provide an appropriate
benchmark for assessing national treatment and MFN. Adding these words would make it clear that the
Contracting Parties do not have obligations with regard to investors of another Contracting Party in a third
country. One delegation suggested that a third reason for including “in its territory” would be to underline
the need to avoid conflicting requirements on multinational enterprises. At the same time, however, it was
important not to unduly limit the scope of the agreement, for example by excluding the international
activities of established foreign investors and their investments. The place of this term in these paragraphs
is still to be determined. It was also suggested that a solution might be found, as in NAFTA, in the article
dealing with the scope of the Agreement. Whatever should be decided on this matter, it should be treated
consistently throughout the Agreement.

3. Some delegations proposed the “same” or “comparable” treatment as the appropriate standard
rather than “no less favourable” treatment. The purpose would be to prevent unlimited competition for
international investment funds with consequential costs and distortions to investment flows. However,
most delegations considered that this would unacceptably weaken the standard of treatment from the
investor’s viewpoint.
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4. Different views were expressed on the value of a “closed” or “open” list of investment activities
to be covered by the National Treatment and MFN provisions, before and/or after establishment. A closed
list had the advantage of certainty, but risked omitting elements that could be important to the investor. An
open list would cover all possible investment activities, including new activities. But it could also create
uncertainties as to the scope of the Agreement and might have adverse effects on the operation of existing
bilateral and other investment agreements using a closed list. Several Delegations believed that the list
“establishment, acquisition, expansion, operation, management, maintenance, use, enjoyment and sale or
other disposition of investments” should be considered a comprehensive one whose terms were intended
to cover all activities of investors and their investments for both the pre- and post-establishment phases. In
their view, this was the preferable approach. It was also suggested that the term “sale or other disposition”
should replace “disposal” in Article 1.2 of the draft articles on selected topics on Investment Protection.

5. National treatment and MFN treatment are comparative terms. Some delegations believed that
the terms for national treatment and MFN treatment implicitly provide the comparative context for
determining whether a measure discriminates against foreign investors and their investments; they
considered that the words “in like circumstances” were unnecessary and open to abuse. Other delegations
believed that the comparative context should be spelled out and thus inclusion of the phrase “in like
circumstances”. Examples of the inclusion of a specific reference are found in the NTI, some BITs and
NAFTA. Examples of no specific reference are found in some other BITS and the ECT (although two
delegations made a Declaration concerning the term “in like circumstances”).

6. DG3 considered two options: “In like circumstances” deleted (option A) and: “In like circumstances”
included (option B).

Regarding Option A. National treatment and MFN treatment are comparative terms. They permit
fair and equitable difference in treatment justified by relevant differences of circumstances. In
this context, nationality is not relevant. Some delegations may wish to modify this text in the
light of the Commentary on Option B below which was not discussed.

Regarding Option B. One delegation provided the following commentary:

“National treatment and most favoured nation treatment are relative standards requiring a
comparison between treatment of a foreign investor and on investment and treatment of domestic
or third country investors and investments. The goal of both standards is to prevent
discrimination in fact or in law compared with domestic investors or investments or those of a
third country. At the same time, however, governments may have legitimate policy reasons to
accord differential treatment to different types of investments.

“In like circumstances” ensures that comparisons are made between investors and investments
on the basis of characteristics that are relevant for the purposes of the comparison. The
objective is to permit the consideration of all relevant circumstances, including those relating to
a foreign investor and its investment, in deciding to which domestic or third country investors
and investments they should appropriately be compared, while excluding from consideration
those characteristics that are not germane to such a comparison.”

11
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7. The question was asked whether the treatment accorded to foreign investors by a_sub-federal
state or province would meet the national treatment test only if it were no less favourable than the
treatment accorded to the investors of the same state or province, or whether it would be sufficient to
accord treatment no less favourable than that accorded to the investors from any other state or province.
The question will need to be answered by the Negotiating Group in due course.

8. As indicated by the Negotiating Group, Article 1 is intended to address any problem of de facto
as well as de jure discrimination.

9. Some delegations expressed the view that Article 1.3 was not strictly necessary since it does not
add any substantive obligation to Articles 1.1 and 1.2. Article 1.3 underlines, however, that, taken

together, the purpose of Articles 1.1 and 1.2 is to give the investors and their investments the better of
National Treatment and MFN.

12

Annex 421






ANNEX 422






Document:-

A/33/10

Report of the International Law Commission on the work of its Thirtieth session, 8 May -
28 July 1978, Official Records of the General Assembly, Thirty-third session, Supplement
No. 10

Topic:
<multiple topics>

Extract from the Yearbook of the International Law Commission:-

1978, vol. 11(2)

Downloaded from the web site of the International Law Commission
(http://'www.un.org/law/ilc/index.htm)

Copyright © United Nations

Annex 422
























ANNEX 423









EXECUTIVE SUMMARY

The inclusion of most-favoured-nation (MFN) treatment
provisions in international investment agreements (IIAs) followed
its use in the context of international trade and was meant to address
commitments made by States in free trade agreements (FTA) to
grant preferential treatment to goods and services regarding market
access. However, in the context of international investment that
takes place behind borders, MFN clauses work differently. In early
BITs, as national treatment (NT) was not granted systematically, the
inclusion of MFN treatment clauses was generalized in order to
ensure that the host States, while not granting NT, would accord a
covered foreign investor a treatment that is no less favourable than
that it accords to a third foreign investor and would benefit from NT
as soon as the country would grant it. Nowadays the overwhelming
majority of IIAs have a MFN provision that goes alongside NT,
mostly in a single provision.

The MFN treatment provision has the following main legal
features:

e [t is a treaty-based obligation that must be contained in a
specific treaty.

e It requires a comparison between the treatment afforded to two
foreign investors in like circumstances. It is therefore, a relative
standard and must be applied to similar objective situations.

e An MFN clause is governed by the ejusdem generis principle,
in that it may only apply to issues belonging to the same subject
matter or the same category of subjects to which the clause
relates.

e The MFN treatment operates without prejudice to the freedom
of contract and thus, States have no obligation under the MFN
treatment clause to grant special privileges or incentives granted
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Xiv MOST-FAVOURED-NATION TREATMENT: A SEQUEL

through a contract to an individual investor to other foreign
investors.

e In order to establish a violation of MFN treatment, a less
favourable treatment must be found, based on or originating
from the nationality of the foreign investor.

In practice, violation or breaches of the MFN treatment per se
have not been controversial. However, an unexpected application of
MFN treatment in investment treaties gave raise to a debate that has
so far not found an end and that has generated different and
sometimes inconsistent decisions by arbitral tribunals. The issue at
stake is the application of the MFN treatment provision to import
investor-State dispute settlement (ISDS) provisions from third
treaties considered more favourable to solve issues relating to
admissibility and jurisdiction over a claim, such as the elimination
of a preliminary requirement to arbitration or the extension of the
scope of jurisdiction.

In this context, and in order to provide negotiators and policy
makers with informed options, this paper takes stock of the
evolution of MFN treatment clauses in IIAs. It also reviews arbitral
awards against the background of the cases that have followed the
Maffezini v. Spain case of 2000 that was the first to apply the MFN
treatment provision in this unexpected way.

Section I of the paper contains an explanation of MFN treatment
and some of the key issues that arise in its negotiation, particularly
the scope and application of MFN treatment to the liberalization and
protection of foreign investors in recent treaty practice. MFN
treatment provisions are used in different phases or stages of
investment and can apply to either pre-and/or post establishment
phases of investment, MFN treatment can apply to investors and/or
to their investments and treaties usually contain exceptions, either
systemic (regional economic integration organization (REIO) or

UNCTAD Series on International Investment Agreement Il
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EXECUTIVE SUMMARY XV

taxation) or country-specific exceptions to pre-establishment
commitments.

Subsequently, the paper analyses whether and under what
conditions the application of the MFN treatment clauses contained
in IIAs can be used by arbitral tribunals to modify the substantive
protection and conditions of the rights granted to investors under
IIAs to enter and operate in a host State. With some notable
exceptions, arbitral tribunals have generally been cautious in
importing substantive provisions from other treaties, particularly
when absent from the basic treaty or when altering the specifically
negotiated scope of application of the treaty.

When it comes to importing procedural provisions, mainly ISDS
provisions from other treaties, arbitral tribunals have gone into
divergent directions. A series of cases have accepted to follow the
argument raised by the claimant that an MFN clause can be used to
override a procedural requirement that constitutes a condition to
bring a claim to arbitration. On a slightly different issue, namely
jurisdictional requirements, a number of cases have however
decided that jurisdiction can not be formed simply by incorporating
provisions from another treaty by means of an MFN provision.

The paper finally provides policy options as regards the
traditional application of MFN treatment to pre and/or post-
establishment, to investors and/or investments. It identifies the
systemic exceptions relating to REIO and taxation agreements or
issues that have been used in IIAs to avoid extending commitments
made under other arrangements. In recent treaty practice, States may
choose to continue to extend MFN treatment to all phases of an
investment or limit its application to post-establishment activities of
investors.

UNCTAD Series on International Investment Agreement I
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XVi MOST-FAVOURED-NATION TREATMENT: A SEQUEL

The paper also identifies reactions by States to the unexpected
broad use of MFN treatment, and provides several drafting options,
such as specifying the scope of application of MFN treatment to
certain types of activities, clarifying the nature of "treatment" under
the IIA, clarifying the comparison that an arbitral tribunal needs to
undertake as well as a qualification of the comparison "in like
circumstances". Options are also given to States wishing to
expressly allow or prohibit the use of MFN treatment to import
substantive or procedural provisions from other treaties. The last
option is to avoid the granting of MFN treatment given the open
ended and uncertain application that can be made in the case of
disputes.

While identifying options for a new generation of IIAs, the
paper also addresses how to deal with MFN treatment provisions of
existing treaties that are based on several different models. Possible
options consist of clarifying either bilaterally or even unilaterally
through interpretative statements, the scope and application of MFN
treatment in [1As.

UNCTAD Series on International Investment Agreement Il
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26 MOST-FAVOURED-NATION TREATMENT: A SEQUEL

related to the covered person/beneficiary or the asset enterprise as
listed in the investment definition.

4. Itrequires a legitimate basis of comparison

In order to compare subject matters that are reasonably and
objectively comparable, an MFN treatment provision must be
applied to similar objective situations. Providing MFN treatment
does not require that all foreign investors have to be treated equally
irrespective of their concrete business activities or circumstances.
Different treatment is justified amongst investors who are not
legitimate comparators, e.g. do not operate in the same economic
sector or do not have the same corporate structure. The MFN
treatment clause requires that the host State does not discriminate —
de jure or de facto'” — on the basis of nationality. For instance, MFN
treatment does not impede host countries from according different
treatment to different sectors of the economic activity, or to
differentiate between enterprises of different size, or businesses with
or without local partners.

During the MAI negotiations"> some delegations indicated that
they understood both MFN treatment and NT to implicitly require a
comparative context to be applied. Other delegations considered it
necessary to specifically include the formula “in like
circumstances”. Currently, as we shall see in Section II, some I1As
explicitly include a reference to “like circumstances”, “like
situations” or similar wordings, while others remain silent.
Irrespective of the precise wording, the proper interpretation of a
relative standard requires that the treatment afforded by a host State
to foreign investors can only be appropriately compared if they are
in objectively similar situations. However, it is important to note
that by not making a specific reference to “like circumstances” or
any other criteria for comparison, the Contracting Parties do not
intend to dispense with the comparative context, as it would distort
the entire sense and nature of the MFN treatment clause.

UNCTAD Series on International Investment Agreement Il
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. EXPLANATION OF THE ISSUE 27

There are not many arbitration cases dealing with the actual
comparison between the treatment two foreign investors receive
from the host State in given circumstances. There is therefore little
guidance to be found in arbitral awards on how the comparison
should be made. However, assessing a possible violation of MFN
treatment may be done by borrowing from findings of violation of
NT. Indeed, both treatment provisions share the same comparison
requirement (the only difference being that under NT the applicable
comparator of the foreign investor/investment is a national
investor/investment). In this connection several awards rendered
under NAFTA (1992) have consistently established that an
assessment of an alleged breach of NT requires an identification of
the comparators and a consideration of the treatment each of them
receives. Tribunals have used a variety of criteria for comparison
depending on the specific facts and the applicable law of each case.
They include: same business or economic sector,' same economic
sector and activity,'” less like but available comparators'® and direct
competitors.'” Flexibility has prevailed, with the aim of comparing
what is reasonably comparable and considering all the relevant
factors.

5. It relates to discrimination on grounds of nationality

Both MFN treatment and NT are designed to prevent
discrimination for reasons of or on the grounds of nationality. In
order to establish a violation of MFN treatment, the difference in the
treatment must be based on or caused by the nationality of the
foreign investor. After a reasonable comparison has been made
amongst appropriate comparators, there are factors that may justify
differential treatment on the part of the State among foreign
investors, such as legitimate measures that do not distinguish,
(neither de jure nor de facto) between nationals and foreigners.' In
Parkerings v. Lithuania, the tribunal established that, to constitute a
violation of international law, discrimination had to be unreasonable

UNCTAD Series on International Investment Agreement I
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Il. STOCKTAKING AND ANALYSIS 53

publications, or printed or electronic newspapers and music scores
(see box 19).

Box 19. China-Peru FTA (2009)
Article 131 Most-Favoured-Nation Treatment

1. Each Party shall accord to investors of the other Party treatment
no less favourable than that it accords, in like circumstances, to
investors of any third State with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale
or other disposition of investments in its territory.

[...]

3. Notwithstanding paragraphs 1 and 2, the Parties reserve the right
to adopt or maintain any measure that accords differential
treatment:

(a) to socially or economically disadvantaged minorities and
ethnic groups; or

b) involving cultural industries related to the production of
books, magazines, periodical publications, or printed or electronic
newspapers and music scores.

4. Conditions and qualifications
(i) “Like circumstances” or “like situations”

As outlined above, the MFN treatment obligation does not mean
that foreign investors have to be treated equally irrespective of their
concrete activity or circumstance. Different treatment is justified if
the would-be comparators are in different objective situations. This
requires comparing what is reasonably comparable. Some treaties
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54 MOST-FAVOURED-NATION TREATMENT: A SEQUEL

refer to “like circumstances”, “like situations” or similar wording.
This is the case with the NAFTA (1992), the United States model
BIT (2004), the Canadian model BIT (2004), BITs concluded by
Mexico and many recent FTAs/EPAs. Many classical BITs do not
include any such comparison formula. However, the absence thereof
does not mean that the contracting parties to such treaties intended
that the standard be applied without a proper comparison. This
comparison formula has to be seen as an implicit component of
MFN treatment, although for purposes of greater certainty and
according to the legal tradition of some countries, it may be
preferable to make it explicit.

(i) Specific investment related activities covered by the
MFN treatment clause

MFN treatment applies to the treatment afforded by the host
State, as applicable, to investors and/or their investment, during the
post-establishment or pre/post-establishment phases. As mentioned
above, this treatment covers the life-cycle of the investment as
regulated by the host State’s laws and regulations. However, some
MFN clauses are more precise than others.

Some MFN clauses, specifically those applying to pre-
establishment, link the treatment to a closed set of activities
(sometimes for both investors/investments or only for investments)
(see box 20).

This list of investment activities includes pre- or post-
establishment activities. Hence, special attention must be paid in
order to reach the intended effect. Pre-establishment activities
typically include the “establishment, acquisition and expansion” of
investments, whereas post-establishment activities include the
“management, maintenance, conduct, operation, use, enjoyment,
sell, disposal or disposition” of investments. Expansion of
investment that is subject to prior approval or other authorization
may be considered part of the post-establishment activities by some
countries.
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356. The Claimant alleges damages to its materials due to vandalism. However, the
Claimant does not show that such vandalism would have been prevented if the
authorities had acted differently. The Claimant only contends that the police did not
find the authors of this offence. Both parties agree that Lithuanian authorities started
an investigation to find the authors of the vandalism.

357. The Arbitral Tribunal finds that the record does not show in which way the process of
investigation amounted to a violation of the Treaty. In Tecmed, the Tribunal underlined
that “the guarantee of full protection and security is not absolute and does not impose
strict liability upon the State that grants it.”*°

358. The Claimant criticized the alleged failure of the Prime Minister to protect its investment
against the action and omission of the municipality. However, the record does not
show that the Prime Minister did not act in any manner that should be incompatible with
his function and duties. The Claimant failed also to demonstrate a negligence of the
Prime Minister that could amount to a breach of the BIT.

359. The Claimant also criticized the Respondent for its passivity when the City of Vilnius
breached the Agreement. However, the Arbitral Tribunal considers that the investment
Treaty created no duty of due diligence on the part of the Respondent to intervene in
the dispute between the Claimant and the City of Vilnius over the nature of their legal
relationships.

360. The Respondent’s duty under the Treaty was, first, to keep its judicial system available
for the Claimant to bring its contractual claims and, second, that the claims would be
properly examined in accordance with domestic and international law by an impartial
and fair court. There is no evidence - not even an allegation — that the Respondent has
violated this obligation.

361. The Claimant had the opportunity to raise the violation of the Agreement and to ask for
reparation before the Lithuanian Courts. The Claimant failed to show that it was
prevented to do so. As a result, the Arbitral Tribunal considers that the Respondent did
not violate its obligation of protection and security under the Article Il of the BIT.

8.3 CLAIMS FOR VIOLATION OF THE OBLIGATION TO ACCORD TREATMENT NO LESS FAVORABLE
THAN THE TREATMENT ACCORDED TO INVESTMENTS BY INVESTORS OF A THIRD STATE
(ARTICLE IV OF THE TREATY)

362. Article IV of the Treaty provides that

1. [ilnvestments made by investors of one contracting party in the territory of the other
contracting party, as also the returns therefrom, shall be accorded treatment no
less favourable than that accorded to investments made by investors of any third
state.

9% See Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2,

Award, May 29, 2003, supra note 80,  177.
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8.3.1 Position of the parties

363.

364.

365.

In substance, the Claimant alleges that the Respondent violated Article IV of the Treaty
as follows:*

(a) the City of Vilnius rejected the project of MSCP proposed by BP on the Gedimino
site for cultural heritage concerns, because the project was situated in the Old
Town of the City of Vilnius. However, the Municipality authorized another company
(Pinus Proprius) to build a MSCP on the same site;

(b)  the City of Vilnius refused to sign a Joint Activity Agreement (JAA) with BP for the
Gedimino MSCP and for the Pergales MSCP for legal reason, but signed a JAA
with the Company Pinus Proprius;

(c) Once the JAA signed with the Company Pinus Proprius has been declared
unlawful, the City of Vilnius transformed it into a Cooperation Agreement. However,
the City of Vilnius refused to conclude a similar Cooperation Agreement with BP as
a substitute of the JAA.

In the Claimant’s view, the Companies Pinus Proprius and BP were facing similar
circumstances. The refusal of the City of Vilnius to sign a JAA or a Cooperation
Agreement prevented BP from the construction of any MSCP in Vilnius and thus
deprived it of the opportunity to carry out its investment as it was entitled to do under
the Agreement.

The Respondent alleges that the situation of the MSCP built by Pinus Proprius on the
Gedimino site was clearly different from the project proposed by the Claimant on the
Gedimino site and the Pergales site.*”

(@) The MSCP built by Pinus Proprius on the Gedimino site was smaller than the
MSCP project proposed by the Claimant. The proposed MSCP designed by the
Claimant extended to the Odiminiu Square, which is part of the Old Town area as
defined by the Annex No. 5 of the Agreement, but the one constructed by Pinus
Proprius was not. The Respondent underlines that a construction in the Old Town
needed the approval of the Government’s Cultural heritage Commission.

(b)  The Joint Activity Agreement could not be signed with BP since the modification of
the Article 9(2) of the Law on Self-Government which prohibited the conclusion of
such agreement with private entities. The Respondent alleges that the Cooperation
Agreement signed with Pinus Proprius was not a JAA. However, the conclusion of
a similar Cooperation Agreement with BP was not possible for various reasons:

= A transfer of land was necessary for the MSCP proposed by BP and not for
the MSCP built by Pinus Proprius, as the latter was already the owner of part
of the land where the MSCP was built. Consequentlg/, a Public Auction was
necessary for the transfer of state-owned land to BP® ;

= Pinus Proprius had the contractual obligation to transfer its own land to the
State when the building would be achieved. Pinus Proprius also agreed to
sell the MSCP to the City. On the contrary, BP could remain the owner of the
MSCP built on the Gedimino site and on Pergales site and would have the
possibility to lease the state-owned land or to buy it*.

96

97

98

99

See Claimant’s memorial, p. 74 and Claimant’s Post-Hearing Brief, p. 99.

See Respondent Counter-Memorial, p. 90 and Respondent Post-Hearing Brief, p. 5
See Respondent Counter-Memorial, | 248.

See Respondent Post-Hearing Brief, p. 6.
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= The MSCP built by Pinus Proprius was under state-owned land that was not
delineated by a land plot and, therefore, could never be owned or leased by
Pinus Proprius. On the contrary, the project of MSCP on Pergales site
proposed by BP was situated on a state-owned land delineated as a land
plot and therefore required a Public Auction.®

366. Article IV of the Treaty is known as the standard of the “Most-favoured-nation
Treatment’. Most-favoured-nation (MFN) clauses are by essence very similar to
“National Treatment” clauses. They have similar conditions of application and basically
afford indirect advantages to their beneficiaries, namely a treatment no less favourable
than the one granted to third parties. Tribunals’ analyses of the National Treatment
standard will therefore also be useful to discuss the alleged violation of the MFN
standard.

367. National treatment and Most-Favoured-Nation treatment are treaty clauses that have
the same substantive effect as the international treatment standard: foreigners should
be afforded treatment no less favourable than the one granted to local citizens. The
international law requirement in fact acts as a minimum requirement as it would be
useless for the States party to a treaty to grant benefits less sweeping than customary
law. In other words, all the requirements, be they national treatment, most favoured-
nation-treatment or non-discrimination at large, will in effect bar discrimination against
foreign national investing in the country concerned. All investors benefiting from a
treaty will benefit of a treatment identical or better than nationals or third countries
persons. There is, thus, no reason discretely to address the issue of non-
discrimination: the two aspects, under most-favoured-nation requirements (Article IV of
the Treaty) on the one hand and under international customary law on the other.

368. Discrimination is to be ascertained by looking at the circumstances of the individual
cases. Discrimination involves either issues of law, such as legislation affording
different treatments in function of citizenship, or issues of fact where a State unduly
treats differently investors who are in similar circumstances. Whether discrimination is
objectionable does not in the opinion of this Tribunal depend on subjective
requirements such as the bad faith or the malicious intent of the State: at least, Article
IV of the Treaty does not include such requirements. However, to violate international
law, discrimination must be unreasonable or lacking proportionality, for instance, it
must be inapposite or excessive to achieve an otherwise legitimate objective of the
State. An objective justification may justify differentiated treatments of similar cases. It
would be necessary, in each case, to evaluate the exact circumstances and the
context.

369. The essential condition of the violation of a MFN clause is the existence of a different
treatment accorded to another foreign investor in a similar situation.’”" Therefore, a

100 Idem, pp. 5-6.

See Goetz and others v. Burundi, ICSID Case No. ARB/95/3, Award, February 10, 1999, supra note 40,
121.

101
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comparison is necessary with an investor in like circumstances. The notion of like

circumstances has been broadly analyzed by Tribunals'®.

370. For example, in Pope and Talbot Inc. v. Government of Canada, the Tribunal held that:

[iln evaluating the implication of the legal context, the Tribunal believes that, as a first
step, the treatment accorded a foreign owned investment protected [...] should be

compared with that accorded domestic investment in the same business or economic

sector."®[...]

Once it is established that a foreign and domestic investor are in the same business or
economic sector, “[d]ifference in treatment will presumptively violate [the principle] unless
they have a reasonable nexus to rational government policies that (1) do not distinguish,
on their face or de facto, between foreign-owned and domestic companies, and (2) do not
otherwise unduly undermine the investment liberalizing of NAFTA. [...] A formulation
focusing on the like circumstances [...] will require addressing any difference in treatment,
demanding that it be justified by showing that it bears a reasonable relationship to rational
policies not motivated by preference of domestic over foreign-owned investment."*

371. In order to determine whether Parkerings was in like circumstances with Pinus
Proprius, and thus whether the MFN standard has been violated, the Arbitral Tribunal
considers that three conditions should be met:

(i)  Pinus Proprius must be a foreign investor;
(i)  Pinus Proprius and Parkerings must be in the same economic or business sector;

(i) The two investors must be treated differently. The difference of treatment must
be due to a measure taken by the State. No policy or purpose behind the said
measure must apply to the investment that justifies the different treatments
accorded. A contrario, a less favourable treatment is acceptable if a State’s
legitimate objective justifies such different treatment in relation to the specificity of
the investment.

372. With regard to the first condition (i): The parties are not disputing the fact that the
company Pinus Proprius is an investor in Lithuania. As Pinus Proprius is owned by the
Dutch company Litprop Holding BV, it is a foreign investor within the meaning of the
BIT.'®

373. With regard to the second condition (ii): BP and Pinus Proprius are engaged in similar
activities. Both Pinus Proprius and BP are companies acting in the construction and
management of parking garages. Both are competitors for the same MSCP project in

192 gee for instance: Occidental Exploration and Production Company v. Republic of Ecuador, UNICITRAL

Case No. UN 3467, Final Award, July 1, 2004, [ 173-176; Marvin Roy Feldman Karpa v. United Mexican
States, ICSID Case No. AB(AF)/99/1, Award, December 16, 2002, reprinted in 18 ICSID Rev.—FILJ 488
(2003), 1111 170 et seq; S.D. Myers, Inc v. The Government of Canada, NAFTA UNICITRAL Arbitration,
First Partial Award, November 13, 2000, [l 248-250.

See Pope & Talbot Inc. v. The Government of Canada, NAFTA Case, Award on the merits of phase 2,
April 10, 2001,  78.

Idem, Y] 78-79.
See Exhibit CE 249.
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Gedimino. Thus, the Arbitral Tribunal finds that Pinus Proprius and BP are in a similar
economic and business sector.

374. With regard to the last condition (iii): The Claimant alleges that Pinus Proprius has
been treated differently than BP, because, first, Pinus Proprius has been authorised to
construct its MSCP in Gedimino, but BP’s project also situated in Gedimino has been
refused. Second, the Municipality of Vilnius refused to conclude a JAA or a
Cooperation agreement with BP but accepted such a conclusion with Pinus Proprius.

375. However, the situation of the two investors will not be in like circumstances if a
justification of the different treatment is established.

376. The Arbitral Tribunal will discuss separately the two alleged discriminatory measures,
namely whether the Municipality wrongfully granted Pinus and denied BP an
authorisation to build a MSCP under Gedimino Avenue (see below the situation of the
Gedimino MSCP, section 8.3.2.1); and whether the Municipality wrongfully refused to
enter into a Cooperation Agreement with BP, whilst it had concluded such a
Cooperation Agreement with Pinus (see below The Situation of the Pergales MSCP,
section 8.3.2.2).

8.3.1.1 The situation of the Gedimino MSCP

377. In order to determine if the two investors were in like circumstances, or if the measure
taken by the Municipality was justified, the Arbitral Tribunal analyses below the
situation of the two investors.

378. In substance, the Respondent argues that BP’'s MSCP project in Gedimino was
fundamentally different from the MSCP built by Pinus Proprius. First, the MSCP project
proposed by the Claimant was clearly bigger than the MSCP built by Pinus Proprius.
Second, the proposed MSCP designed by the Claimant extended to the Odiminiu
Square, which is part of the Old Town area as defined by Annex No. 5 of the
Agreement, but the one constructed by Pinus Proprius did not. Finally, BP’s project
reached the Vilnius’ historic Cathedral Square. The Respondent underlines that a
construction in the Old Town needed the approval of the Government’s Cultural
Heritage Commission.

379. The record confirms that Claimant’s proposed project on the Gedimino site and the
MSCP built by Pinus Proprius were almost identically located in the sense that they are
both situated in the Old Town. Indeed, the maps produced by the Respondent’® show
that the Pinus Proprius MSCP is partly superimposed with the MSCP project of BP.

380. However, the Claimant’s project is considerably bigger than the MSCP constructed by

107

Pinus Proprius™’. All the maps clearly show that BP's MSCP extended under
Gedimino Street as far as the Cathedral Square.'® The Claimant’'s project involved the

196 See Exhibits RE 97, RE 102-103.

See Respondent Counter-Memorial, p. 93; Exhibits RE 97 and RE 102-103.
See Exhibits RE 97, RE 102-103.
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430. Under the circumstances, the Arbitral Tribunal concludes that Pinus Proprius’ situation
differed from BP’s situation. As a result, the decision of the Municipality of Vilnius to
refuse the conclusion of a JAA or a Cooperation Agreement with BP could be justified
by the difference.

8.4 EXPROPRIATION

431. Article VI of the Treaty provides that:

Investments made by investors of one contracting party in the territory of the other
contracting party cannot be expropriated, nationalized or subjected to other measures
having a similar effect (all such measure hereinafter referred to as “expropriation”) except
when the following conditions are fulfilled:

() The expropriation shall be done for public interest and under domestic legal
procedures;

(Il) It shall not be discriminatory;

(lll) It shall be done only against compensation. [...]
8.4.1 Position of the parties

432. The Claimant alleges that pursuant to Article VI of the Treaty, the investment cannot be
expropriated, nationalized or subjected to measures having a similar effect except for a
public purpose, in a non-discriminatory manner, upon payment of compensation and in
accordance with domestic laws.

433. Claimant argues that by repudiating the Agreement, the Republic of Lithuania
destroyed the value of BP and VPK. Moreover, the Claimant contends that the
“Government’s litigious, legislative, and administrative interference with the Agreement
deprived BP of the legal security afforded by the Agreemen.t’®> By preventing the
execution and demanding full performance of the Agreement at the same time, and
then repudiating the Agreement, the Municipality of Vilnius destroyed BP. Thus, by
taking the asset that was the sole purpose of BP’s existence, Lithuania indirectly
expropriated Parkering’s ownership interest in BP."® BP became a “company with
assets, but without business.” By failing to provide compensation for this expropriation,
Lithuania breached its obligation under Article VI of the Treaty."

434. The Claimant contends that whether Lithuania benefited or not from the expropriation is
irrelevant. On the contrary, whether the investor continues to enjoy the benefit of
ownership is decisive.’®

435. The Respondent alleges that the termination of a contract only amounts to an
expropriation in limited cumulative circumstances. First, the termination must be
wrongful; second, there must be no remedy under the contract for the wrongful

152 See Claimant’s Memorial [ 237.

Idem, 1] 238
Idem q] 239 and Claimant’s Post-Hearing Brief, p. 123.
Idem {1 235.
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384.

385.

386.

387.

388.

As to the facts relevant to a finding of discrimination, the Claimant recalls the Tribunal's
Decision on Jurisdiction:

"The fact remains that, taken together, Bayindir's allegations in respect of
the selective tender, and that the expulsion was due to Pakistan’s decision to
favour a local contractor, and that the local contractor was awarded longer
comple1t0i9n time-limits, if proven, are clearly capable of founding a MFN
claim."

Pakistan's position

Pakistan submits that Bayindir's claim under Article 11(2) requires a showing of intent,
since Bayindir alleges that its expulsion from the Project was designed to benefit a pre-
determined group of local contractors, which "design" necessarily comprises intent. In
Pakistan's view, Bayindir's reliance on the decision in SD Myers is therefore irrelevant,
as that case "merely suggests that protectionist intent on its own (i.e. without a practical
effect) is insufficient for a finding of breach of Article 1102 NAFTA" (C.-Mem. M., |
4.58).

Tribunal's determination

It is common ground that Bayindir's claim must be assessed under Article 11(2) of the
Treaty, which reads as follows:

"Each Party shall accord to these investments, once established, treatment no
less favourable than that accorded in similar situations to investments of its
investors or to investments of investors of any third country, whichever is the
most favourable."

Article 11(2) thus covers both national treatment and MFN obligations. Its purpose is to
provide a level playing field between foreign and local investors as well as between

foreign investors from different countries.'®

As noted in the Decision on Jurisdiction, the Tribunal considers that the scope of the
national treatment and MFN clauses in Article 1I(2) is not limited to regulatory

treatment.'®

It may also apply to the manner in which a State concludes an
investment contract and/or exercises its rights thereunder. Indeed, the Tribunal

stressed that:

101
102

103

Decision on Jurisdiction, q 223.

Noah Rubins & N. Stephan Kinsella, International Investment, Political Risk and Dispute
Resolution — A Practitioner’s Guide (2005), pp. 225-226.

See Decision on Jurisdiction, [ 205-206, 213.
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389.

390.

"[tlhe mere fact that Bayindir had always been subject to exactly the same
legal and regulatory framework as everybody else in Pakistan does not
necessarily mean that it was actually treated in the same way as local (or third
countries) investors."'

To decide whether Pakistan has breached Article 11(2), the Tribunal must first assess
whether Bayindir was in a "similar situation" to that of other investors. The inquiry into
the similar situation is fact specific.'® In line with Occidental v. Ecuador,'®

" and Thunderbird,'® the Tribunal considers that the national treatment

Methanex,°
clause in Article 11(2) must be interpreted in an autonomous manner independently from

trade law considerations.

If the requirement of a similar situation is met, the Tribunal must further inquire whether
Bayindir was granted less favourable treatment than other investors. This raises the
question whether the test is subjective or objective, i.e. whether an intent to
discriminate is required or whether a showing of discrimination of an investor who
happens to be a foreigner is sufficient. The Tribunal considers that the second solution
is the correct one. This arises from the wording of Article 11(2) quoted above. It is also
in line with the rationale of the protection as was emphasized in Feldman v. Mexico,'®

to which the Claimant referred:

"It is clear that the concept of national treatment as embodied in NAFTA and
similar agreements is designed to prevent discrimination on the basis of
nationality, or “by reason of nationality.” [...] However, it is not self-evident
[...] that any departure from national treatment must be explicitly shown to be
a result of the investor's nationality. There is no such language in Article
1102. Rather, Article 1102 by its terms suggests that it is sufficient to show
less favorable treatment for the foreign investor than for domestic investors in
like circumstances.

[.]

104
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106
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Id., I 206.

Pope & Talbot v. Canada, supra footnote 87, §| 75; see also S.D. Myers v. Canada, supra
footnote 94, 9] 244.

Occidental v. Ecuador, supra footnote 80, ] 174-176.

Methanex Corporation v. United States of America, NAFTA Arbitration (UNCITRAL Rules),
Award of 3 August 2005, q[1] 35, 37.

Thunderbird v. Mexico, supra footnote 59, [ 176-178.

Feldman v. Mexico, supra footnote 98, q[{] 181 and 183. See also Pope & Talbot v. Canada,
footnote 87, in which the tribunal presumed that discriminatory treatment of foreign investors in
like circumstances would be in violation of Article 1102, “unless they have a reasonable nexus
to rational government policies that (1) do not distinguish, on their face or de facto, between
foreign-owned and domestic companies, and (2) do not otherwise unduly undermine the
investment liberalizing objectives of NAFTA” (] 78).
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391.

392.

393.

394.

[R]lequiring a foreign investor to prove that discrimination is based on his
nationality could be an insurmountable burden to the Claimant, as that
information may only be available to the government. [...]. If Article 1102
violations are limited to those where there is explicit (presumably de jure)
discrimination against foreigners, e.g., through a law that treats foreign
investors and domestic investors differently, it would greatly limit the
effectiveness of the national treatment concept in protecting foreign investors."

National treatment

It is Bayindir's contention that it was expelled for reasons of cost and local favouritism,
as evidenced by the selective tender that followed its expulsion. The Claimant also
asserts that PMC-JV, the local contractors retained, were treated more favourably, in
particular with respect to the construction schedule.

In paragraphs 297-300 supra, the Tribunal has already discussed Bayindir's allegation
that the expulsion was due to Pakistan's intent to favour local contractors. In the
present section, the Tribunal will review whether Bayindir was indeed accorded
treatment less favourable than the local contractors in breach of the national treatment

standard.
Bayindir's position

In Bayindir's submission, "the PMC-JV Contract forms a near perfect comparator
against which to judge Pakistan's treatment of Bayindir" (Tr. M., 26 May 2008, 125, 15-
17). Bayindir further asserts that it is objectively established that the Respondent

accorded more favourable time schedules to PMC-JV and reacted more leniently to
PMC-JV's unsatisfactory performance. Specifically, Bayindir alleges that

"PMC-JV was granted much more time to do the remaining work on the M-1
than Bayindir had been granted for the entire motorway, and when PMC-JV
fell far behind even in this generous schedule, PMC-JV was allowed to
continue on the Project. This is in stark contrast to the treatment Bayindir
received, and in stark contradiction to Pakistan's claims that Bayindir had to
be expelled out of concern for the timely completely [sic] of the M-1 Project.”
(Tr. M., 26 May 2008, 125-126)

In support of its allegation of less favourable treatment, the Claimant refers to the
following facts: PMC-JV was granted 1460 days to complete the remainder of the M-1
Project, whereas Bayindir had been granted only 730 days in 1993 and 1095 days in
1997 to complete the entire motorway; in March 2001, Bayindir had been granted only
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395.

396.

397.

27 additional days to complete the two Priority Sections, whereas PMC-JV was granted
18 months to complete the remaining portion of the two Priority Sections, now for six
lanes; PMC-JV was permitted seven reviews of its work schedule, yet failed to achieve
the construction targets it proposed, whereas, as of the date of its expulsion from the
Project, Bayindir had completed 90% of the work on the two Priority Sections on the
areas which were free from obstructions; PMC-JV was not expelled for far more
significant delays than Bayindir ever experienced, even though PMC-JV's performance
was worryingly behind schedule, its progress very slow, and several sub-clause 46.1
notices had been issued. Bayindir adds that differences in performance between itself
and PMC-JV must be appraised taking into account that Bayindir had to prepare the
site, while PMC-JV started work on a site already prepared and developed by Bayindir.

In its post-hearing brief, Bayindir further referred to a series of acts such as the alleged
expropriation of Bayindir's contractual rights and the attempted encashment of the
Mobilisation Advance Guarantees (see paragraphs 349 and 360-364 supra) as
discriminatory and in breach of the Treaty. However, Bayindir did not specify the

manner in which these series of acts breached the national treatment/MFN clauses.
Pakistan's position

Pakistan maintains that the expulsion was lawful and later developments therefore
irrelevant. It also denies that Bayindir's residual investment was in a "similar situation"

to the investment of the local contractors (C.-Mem. M., 14.51). It adds that there is no

room for a discrimination claim such as the one raised by Bayindir in a purely
contractual context(Tr. M., 26 May 2008, 293-294).

To demonstrate that the investments were not in "similar situations," Pakistan points to
differences in the financial terms;""° the level of experience and expertise;'"" the scope

of work;""? and in the commitment of the two entities to progressing with the works after

110
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In particular, Pakistan notes that PMC-JV received no mobilisation advance and did not benefit,
as Bayindir, from having a foreign exchange component of its payments being settled by NHA in
rupees at highly favourable exchange rates.

Unlike Bayindir, PMC-JV was a consortium of diverse local Pakistani contractors with no
equivalent experience on projects of the magnitude of M-1.

In July 2003, shortly after the contract with PMC-JV had been signed, the scope of works was
converted back to a six-lane motorway, and works also involved repair and rectification of works
performed by Bayindir.
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399.

400.

401.

® Pakistan further notes that the position of

being issued sub-clause 46.1 notices."
NHA had changed as a result of Bayindir's expulsion, because NHA could neither avail
itself of the large Mobilisation Advance given to Bayindir nor collect on the guarantees,
and had to pay over Rs. 1 billion in order to alleviate the problem of Bayindir's sub-
contractors. Under such different circumstances, Pakistan argues that NHA was fully
justified in establishing new completion dates and, more generally, that it was justified

in treating the two situations differently (PHB [Pak.] 19 5.53-5.99).

Pakistan finally insists that it was normal practice that the works be completed by a

group of Bayindir's sub-contractors:

"[tlheir bid was lower, they were already on site, and it is what Bayindir
wanted. These kinds of facts differentiate the present case from past cases of
discrimination. It was also in Bayindir's interest under Clause 63.3 of the
Contract that the cheapest option for a new contractor be chosen."

(PHB [Pak.] 15.2).

Tribunal's determination

The Tribunal will first determine whether Bayindir's investment was in a "similar
situation." If so, it will then assess whether Bayindir's investment was accorded less
favourable treatment than PMC-JV and whether the difference in treatment was

justified.

In respect of the first requirement, the Tribunal must start by determining whether there
is a relevant comparator to be used for the assessment of NHA's treatment of Bayindir
and PMC-JV. In its Decision on Jurisdiction, the Tribunal did not rule out that the
contracts with PMC-JV and Bayindir may be similar, as they both related to the same
project."™ The Tribunal must now go further and look at the terms and circumstances
of the contractual relationships between, on the one hand, NHA and Bayindir, and, on
the other hand, NHA and PMC-JV.

The Respondent has argued that, after its expulsion, Bayindir retained only residual
rights under sub-clause 63.3 of the Contract and, therefore, Bayindir's contractual

situation was not comparable to that of the local contractors who took over the Project.

113
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In particular, Pakistan notes that, unlike Bayindir, PMC-JV had no prior history of shutting down
the works when it was faced with sub-clause 46.1 notices.

Decision on Jurisdiction, q 216.
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403.

404.

The Tribunal is unpersuaded by this argument, which seems to assume that two

situations can only be "similar" if they are contemporaneous.

Turning to the terms and circumstances of the two contractual relationships, Pakistan
raises a number of differences especially in the financial terms; the constitution of the
two entities; their level of experience and expertise; the scope of work; and the
commitment of the two entities to progressing with the works after receiving a sub-
clause 46.1 notice. In contrast, Bayindir focuses on the identity of business sector and
project. The Claimant is right that the project and business sectors are the same. This
may be relevant in a trade law context. Under a free-standing test, however, such as
the one applied here, that degree of identity does not suffice to displace the differences

between the two contractual relationships.

The Claimant does not seriously dispute the existence of divergences in the financial
terms. The contract between NHA and PMC-JV did not involve a foreign currency
component. This difference must not be underestimated. The history of the dispute
between the Parties over the availability of foreign currency for the continuation of the
Contract illustrates this point. Indeed, as the Claimant emphasizes in its opening

statement at the hearing (Tr. M., 26 May 2008, 16-29), the foreign currency issue was

one of the main reasons why by the end of 1999 "Bayindir had nearly stopped work in
the Project" (Tr. M., 26 May 2008, 27, 6-7). The dispute was then resolved by the
conclusion of Addendum No. 9 in which Bayindir accepted payment in rupees for half

of the Contract price. It is disputed whether Addendum No. 9 was more favourable to
the Claimant or for the Respondent. What is clear is the role played by the foreign

currency component.

Not surprisingly, the lack of a foreign currency component in the new contract price
discouraged foreign contractors from participating in the tender, a fact acknowledged

by the Claimant (Reply M., 1 219). Furthermore, the minutes of an NHA meeting held

on 13 November 2002, regarding inter alia the award of the balance works of the M-1

Project (Exh. [Bay.] CX-99) confirm the importance of the foreign currency issue. In

paragraph 24.1 of this document it is stated indeed that: "keeping in view the past

unpleasant experience in M-1 project as also some other projects, it was made
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405.

406.

407.

absolutely clear to all the prospective bidders at the pre-qualification stage that no

payment in foreign currency would be allowed" (Exh. [Bay.] CX-99).

Another difference in financial terms relates to the mobilization advance. The Claimant
does not seriously contest that, unlike Bayindir, PMC-JV did not benefit from a large
mobilisation advance. Under the terms of the Contract, Bayindir was to benefit from a
Mobilisation Advance of 30% of the value of the Contract price, which was to be paid
half in rupees and half in dollars. By contrast, the mobilisation advance contemplated
in Part Il of the conditions of contract between NHA and PMC-JV was far lower and

paid exclusively in rupees (Exh. [Bay.] CX-240A).

One might think of explaining the differences in advance payments by reference to the
equipment which Bayindir left on site. That explanation would be ill founded. The

evidence shows that such equipment was not fit for use (Exh. [Pak.] CM-170).

Mr. Nasir Khan, confirmed this point:

"Even though NHA had done an excellent job in preserving the equipment,
machinery and plant left behind by Bayindir (including the dump trucks, motor
graders, asphalt plants and crushing plants), the fact is that a large quantity of
the equipment, machinery and plant was old, in bad condition and in some
cases just not functioning."

(Nasir Khan's WS, 1 36)

Asked on cross-examination about a presentation made by Colonel Azim in November
2002 to the NHA Executive Board (Exh. [Bay.] CX-224) stating that "the 300 pieces of

Plant and Equipment have been parked in two camps and kept in perfect working

conditions through regular maintenance by NHA's field staff," Mr. Nasir Khan confirmed
his earlier testimony that the maintenance was good, but the plant was bad. He added
that with the plant that was handed over PMC-JV "would not have been able to

complete the project until today."'"

Quoting the passage in full: "the maintenance and, | mean, the owning of the machine
was in a very professional way, but it cannot change the status of the plant. Like, if — |
mean, just | will give you an example, there was two small plant installed, one was
installed at end of NWFP province, a camp which is called Barabanda — there were two
camps. One was Burhan and one was Barabunda. One was in Punjab and one was in
NWFP. The Punjab plant was definitely — they brought it second-hand. Used. Very used
plant. [ ... ] That plant, when we took over, we never were able to get it — capacity even
10%, so then we installed another small part in replacement of that plant because that
plant was not able to produce the production, the same was with the crushing plant, and
the same was with batching plants, because when we assess the condition, and the
capacity of plant and equipment, which was there, that according to that plant and
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409.

410.

411.

Likewise, the record confirms the existence and relevance of other differences in

particular regarding the scope of work and the contractors' expertise and experience.

The scope of works was different to the extent the Contract as amended by Addendum
No. 9 provided for four lanes and the contract with PMC-JV six. Mr. Nasir Khan
explained the change in the following terms:

"this Contract was four-lane motorway and it was converted into six-lane after
the award. Now, what happened was that there was some job done by
Bayindir, and then we immediately start our job and we have done some job.
Once it was converted to six lane, so we have to redo a lot of work. Now, that
redoing a lot of work, it is not taken into consideration that that was a major
factor of affecting our physical progress [ ... ] So, we took considerable time
and definetely method of doing this, because usually we don't do this on
ongoing Project."

(Tr. M., 30 May 2009, 93-94)

The expertise and experience of the contractors constitutes another difference.
Bayindir benefited from considerable experience in handling large projects, while PMC-
JV did not. This difference which was reflected in the higher rates charged by Bayindir,
played a role in the expectations that NHA formed with respect to each contractor. So
testified General Javed:

"The expectation that | had [from Bayindir], when | understood the Project was, that
there would be a reasonable number of such high-tech equipment and machinery,
because remember, we were paying them the state-of-the-art rates, and one
expected to see a good quality of equipment.”

(Tr. M., 29 May 2008, 14-15, 25, 1-5)

As a result, the Tribunal comes to the conclusion that the two contractual relationships
are too different for Bayindir and the local contractors to be deemed in “similar
situations.” Consequently, the first requirement for a breach of the national treatment
clause embodied in Article 11(2) of the Treaty is not met. It thus makes no sense to

pursue the analysis of the other requirements.

MFN

Bayindir’s position

equipment with you was handed over to us by NHA, we would not have been able to
complete the Project until today, and maybe, maybe a year more, so then we supplement
with new plant and equipment, with additional plant and equipment, and the plant and
equipment was not able to produce efficiently, with just abandoned that plant, and it is still
abandoned today."(Tr. M., 30 May 2008, 63-64).
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Iraqi interest, not those dictated by Iran. Even with the temporary relocation of our staff, we are

supporting the delivery of clean water to the 750,000 residents in Basra.

Now let me turn to the IC] ruling from today. I'm announcing that the United States is terminating
the 1955 Treaty of Amity with Iran. This is a decision, frankly, that is 39 years overdue. In July, Iran
brought a meritless case in the International Court of Justice alleging violations of the Treaty of
Amity. Iran seeks to challenge the United States decision to cease participation in the Iran nuclear
deal and to re-impose the sanctions that were lifted as a part of that deal. Iran is attempting to
interfere with the sovereign rights of the United States to take lawful actions necessary to protect
our national security. And Iran is abusing the IC] for political and propaganda purposes and their

case, as you can see from the decision, lacked merit.

Given Iran’s history of terrorism, ballistic missile activity, and other malign behaviors, Iran’s claims
under the treaty are absurd. The court's ruling today was a defeat for Iran. It rightly rejected all of
Iran’s baseless requests. The court denied Iran’s attempt to secure broad measures to interfere
with U.S. sanctions and rightly noted Iran’s history of noncompliance with its international

obligations under the Treaty on the Nonproliferation of Nuclear Weapons.

With regard to the aspects of the court’s order focusing on potential humanitarian issues, we
have been clear: Existing exceptions, authorizations, and licensing policies for humanitarian-
related transactions and safety of flight will remain in effect. The United States has been actively
engaged on these issues without regard to any proceeding before the IC). We're working closely
with the Department of the Treasury to ensure that certain humanitarian-related transactions

involving Iran can and will continue.

That said, we're disappointed that the court failed to recognize it has no jurisdiction to issue any
order relating to these sanctions measures with the United States, which is doing its work on Iran

to protect its own essential security interests.

In light of how Iran has hypocritically and groundlessly abused the ICJ as a forum for attacking
the United States, | am therefore announcing today that the United States is terminating the
Treaty of Amity with Iran. | hope that Iran’s leaders will come to recognize that the only way to
secure a bright future for its country is by ceasing their campaign of terror and destruction

around the world.
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The third item, putting the diplomatic team from the United States Department of State back on
the field:  want to talk about the fact that there are 65 nominees now sitting with the United
States Senate. That's over a quarter of all the senior-level confirmable positions that the United
States Department of State is tasked with using to achieve its diplomatic outcomes. And | want
every single American to know that what Senator Menendez and members of the Senate are

doing to hold back American diplomacy rests squarely on their shoulders.

Both Republicans and Democrats agree that a fully staffed State Department is critical to
American national security. Indeed, when | was before the Senate Foreign Relations Committee,
Senator Menendez told me, quote, “The problem is we have an emaciated State Department
under this administration,” end of quote. Well, we've now done our part to fix that. He now needs

to do his, and the Senate needs to do its part.

These candidates are quality candidates. They are not sitting on the Senate floor because of
objections with respect to their quality, their professionalism, or their excellence and their ability
to deliver American foreign policy. Wave after wave of these extremely qualified nominees have

been sent to the United States Senate.

Let me give a few examples: John Richmond. He's been stuck for 85 days while we try to make
necessary progress on combating human trafficking, a priority for this administration and a
shared priority of Senator Menendez. We have Kim Breier, the President’'s nominee to head up
Western Hemisphere Affairs, stuck for 204 days while the crisis in Venezuela and Central America
continues to rage. David Schenker, the President’s nominee to lead the Bureau of Near East
Affairs, is held up while the humanitarian crisis continues and while Iran continues to undermine
peace and stability throughout the Middle East.

Russia is seeking to prey on our elections, but Ellen McCarthy, a 30-year veteran of the
Intelligence Community and the President’s choice to head the Bureau of Intelligence and

Research sits on the Senate floor.

As American forces are engaged against terrorists around the world, Clarke Cooper, an
experienced military professional designated to lead the Bureau of Political-Military Affairs waits

for the Foreign Relations Committee to act on his nomination.
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You should know that as a former member, | completely appreciate the Senate’s advice and
consent role and their duty to conduct oversight. And | understand their need to be fair and
honest brokers. But that's not what is being engaged in. We need these people. What's
happening is unprecedented. We have members of the United States Senate who - for whom
partisanship has now driven delay and obstruction of getting America’s diplomatic corps into

every corner of the world.

It will impact our operations, our ability. We don't have a COO, the under secretary for
management now coming on two years with no one filling that position, and enormous, complex
operations keeping our diplomats safe around the world don't have a senior leader to manage
those operations. There are real, direct impacts of not having these people confirmed and |
implore the United States Senate to take these quality, talented people and allow them to do

what it is they have agreed to do on behalf of the United States.

And with that, I'm happy to take a couple questions.

MS NAUERT: (Inaudible). We'll start with Lesley from Reuters.

QUESTION: Thank you very much. Mr. Secretary, does the ruling of the World Court, does that
have any practical impact on what the U.S. is - on U.S. sanctions, number one? And number two,
what other - what assurances can you give that this will not impact any humanitarian aid?
Because the Court actually said that it was not enough, that the U.S. - that the U.S.'s assurances

were not adequate.

SECRETARY POMPEO: The United States has been very clear: We will continue to make sure that
we are providing humanitarian assistance in a way that delivers for the people we have spoken
very clearly about, the Iranian people. We care deeply about them. We will make sure that we

continue to afford the flexibility so that that assistance can be needed.

Having said that, the choices that are being made inside of Iran today - to use money to foment
terror around the world, to launch ballistic missiles into airports throughout the Middle East, to
arm proxy militias in Irag and in Syria and in Lebanon - those are dollars that the Iranian
leadership is squandering. They could be providing humanitarian assistance to their own people

but have chosen instead a different path, a path of revolutionary effort around the world
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showing utter disregard for the humanitarian needs of their own people.

MS NAUERT: Nick Kalman from Fox.

QUESTION: | wanted to ask about North Korea, Mr. Secretary. The North Koreans have a new
commentary saying the end-of-war declaration issue should've been resolved half a century ago
in light of your trip coming up. Will it be resolved this weekend? And if not, what would be the

reasoning against offering this?

SECRETARY POMPEO: So I'm not going to comment on the progress of the negotiations on the
end-of-war declaration or any other items, only to say this: I'm very happy to be going back to get
another chance to continue to advance the commitment that Chairman Kim and President
Trump made back in Singapore in the second week of June. I'm optimistic that we'll come away
from that with better understandings, deeper progress, and a plan forward not only for the
summit between the two leaders, but for us to continue the efforts to build out a pathway for

denuclearization.
MS NAUERT: Next question, Michel from Al Hurra.

QUESTION: Yeah, thank you. Mr. Secretary, Russia has delivered today S-300 systems to Syria.
You said in the past that it's a serious escalation. Are you planning to take any measures in this
regard? And my second question on Irag. Any comment on the election of Barham Salih as the

president and the designation of Adel Abdul Mahdi as the prime minister?

SECRETARY POMPEO: So I've had a chance to speak with the new speaker of the house and the
new president. I've not had a chance to speak with the new - the president designee as of yet. |
hope to do so. And | am equally hopeful that they will follow through on the commitments that
they made when we spoke. These are people that we know pretty well. They've been around the
Iraqi Government scene for some time, and what we talked about was building out an Iraqi
Government that was an Iragi Government of national unity that was interested in the welfare
and future good fortunes for the Iragi people, not controlled by the Islamic Republic of Iran. It's
something that was a shared set of objectives, and I'm very, very hopeful that we can continue to
work with the Iraqi people and the soon-to-be-completed, formed new Iragi Government to

deliver against that.

Your first question was about the S-300. I'm certainly not going to comment on our intention on
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how we will address that, but my comments before were true. Having the Russians deliver the S-

300 into Syria presents greater risk to all of those in the affected areas and to stability in the

Middle East. We consider this a very serious escalation.
QUESTION: Thank you.
MS NAUERT: Last question. Kylie from CBS News.

QUESTION: Hi, Secretary. Question. Can you explain to us a little bit the practical reality of the
U.S. terminating the amity with Iran, and just how we'll see that play out? And then secondly, just
because we're going to North Korea, is there any timeframe for what the U.S. wants to achieve
given that last week we heard President Trump say that they're not - the U.S. is not playing a time
game, but you said that you want rapid denuclearization of North Korea completed by January
20217

SECRETARY POMPEO: Those are entirely consistent with each other. We want it fast, but we're
not going to play the time game. My comment about 2021 was not mine. | repeated it, but it was
a comment that had been made by the leaders who'd had their inter-Korean summit in
Pyongyang. They'd talked about 2021 when they were gathered there, and so | was simply

reiterating this as a timeline that they were potentially prepared to agree to.

President Trump’s comments are exactly right. This is a long-term problem. This has been
outstanding for decades. We've made more progress than has been made in an awfully long
time. And importantly, we've done so in a condition which continues to give us the opportunity to
achieve the final goal, that is the economic sanctions continue to remain in place, the core
proposition; the thing which will give us the capacity to deliver denuclearization isn't changing. If
you heard the comments at the UN Security Council, complete unanimity about the need for

those to stay in place.

The Russians and the Chinese had some ideas about how we might begin to think about a time
when it would be appropriate to reduce them, but to a country, they were supportive of
maintaining the UN Security Council resolutions and the sanctions that underlay them. That is a -
that is a global commitment that I'm not sure there's many issues in the world you can find such
unanimity. And so my efforts this week will be one more step along the way towards achieving

what the UN Security Council has directed the North Koreans to do.
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@l]c Nelli ﬂﬂl’k Times https://www.nytimes.com/2018/09/28/world/middleeast/irag-iran-consulate-basra-closed.html

Blaming Iran, U.S. Fvacuates Consulate in Southern Iraq

By Edward Wong

Sept. 28, 2018

WASHINGTON — The State Department announced Friday it had ordered the evacuation of the
American consulate in Basra, Iraq, because of attacks in recent weeks by militias supported by the
Iranian government.

Secretary of State Mike Pompeo said in a written statement that the consulate had come under
“repeated incidents of indirect fire from elements of those militias.”

“Iran should understand that the United States will respond promptly and appropriately to any such
attacks,” Mr. Pompeo said in the statement.

He blamed the security threat specifically on Iran, its elite Islamic Revolutionary Guard Quds Force
and militias under the control of Qassem Suleimani, the powerful commander of the Quds Force.

The State Department described the moving of the consulate’s employees as a “temporary relocation.”
Tim Davis, the consul general in Basra, posted a photograph on Facebook of himself talking to a
crowd of employees. “They put their hearts into this effort and I had to tell them we are done for now,”
he wrote. “I told them that leading them was the great honor of my life.”

Most of the estimated 1,000 employees are contractors working in security, food service and other
support jobs; only a minority are diplomats.

The statement did not say whether the consulate would be closed permanently, and State Department
press officers declined to provide further details.
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The United States consulate is inside the perimeter of the Basra airport and far from the city’s center
and protest sites. On Sept. 8, three rockets landed by the airport perimeter, but no one was injured or
killed, according to a Reuters report from Iraq.

Four days later, the White House blamed militias supported by Iran for the attack. That attack and a
similar one this week were typical of strikes that occurred regularly around the United States
Embassy in the Green Zone in Baghdad at the height of the Iraq war. Officials never ordered the
evacuation of the embassy.

Protesters take to the streets in Basra over poor living conditions in Basra, Iraq. Basra
is in Iraq’s far south, in a region of rich oil fields near the Persian Gulf. Frequent
blackouts take place across the city in the summer. Murtaja Lateef/European Pressphoto
Agency, via Shutterstock

The Trump administration has sought to highlight Iran’s military activities across the Middle East. It
is part of a campaign to contain Iran and justify President Trump’s decision in May to withdraw from
the nuclear agreement that the Obama administration forged in 2015 with Iran and world powers.

The European Union, China and Russia have called for sticking with the agreement and say they will
work with Iran to avoid economic sanctions imposed by the United States.

Separately, senior State Department officials have been debating for more than a year whether to
close down the Basra consulate, mainly to save money, according to three former State Department
officials. The consulate costs at least $200 million to operate each year; some estimates put that
number at $350 million.
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Before he left office in March, Secretary of State Rex W. Tillerson demanded deep budget cuts from
bureaus across the department. As a result, senior officials at its Bureau of Near Eastern Affairs
began to consider closing the Basra consulate, the former officials said.

The consulate was put under a security review process, which meant that each year officials would
assess the security situation to determine whether it was safe to keep it open.

The State Department said Friday night that it does not comment on internal deliberations.

This spring, a small group of officials in Washington held a vote on whether to keep the bureau open,
and those favoring continuing the operations narrowly won out. In June, John J. Sullivan, the deputy
secretary of state, decided to keep the consulate open for at least this year.

Andrew Miller, a former State Department official, said that before the current Basra unrest, the
debate took place mainly because of budget concerns, though some of the costs were because of the
security requirements of the mission.

The head of the bureau, David M. Satterfield, and Stuart E. Jones, the former ambassador to Iraq,
were in favor of closing the consulate. Thomas A. Shannon Jr., a top department official, and Mr. Davis
were among those arguing to keep it open.

“From a purely informational perspective, closing it would be detrimental to U.S. interests and
maintaining contact with people in the community there,” said Mr. Miller, now deputy director for
policy at the Project on Middle East Democracy.

Bl Annex 427



ANNEX 428






FEDERAL RULES
OF
CIVIL PROCEDURE

DECEMBER 1, 2019

Printed for the use
of

THE COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

Annex 428



RULES OF CIVIL PROCEDURE
FOR THE
UNITED STATES DISTRICT COURTS!
Effective September 16, 1938, as amended to December 1, 2019

TITLE I. SCOPE OF RULES; FORM OF ACTION

Rule 1. Scope and Purpose

These rules govern the procedure in all civil actions and pro-
ceedings in the United States district courts, except as stated in
Rule 81. They should be construed, administered, and employed by
the court and the parties to secure the just, speedy, and inexpen-
sive determination of every action and proceeding.

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July
1, 1966; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1, 2007;
Apr. 29, 2015, eff. Dec. 1, 2015.)

Rule 2. One Form of Action
There is one form of action—the civil action.
(As amended Apr. 30, 2007, eff. Dec. 1, 2007.)

TITLE II. COMMENCING AN ACTION; SERVICE OF PROCESS,
PLEADINGS, MOTIONS, AND ORDERS

Rule 3. Commencing an Action

A civil action is commenced by filing a complaint with the
court.

(As amended Apr. 30, 2007, eff. Dec. 1, 2007.)

Rule 4. Summons

(a) CONTENTS; AMENDMENTS.
(1) Contents. A summons must:

(A) name the court and the parties;

(B) be directed to the defendant;

(C) state the name and address of the plaintiff’s attorney
or—if unrepresented—of the plaintiff;

(D) state the time within which the defendant must ap-
pear and defend;

(E) notify the defendant that a failure to appear and de-
fend will result in a default judgment against the defend-
ant for the relief demanded in the complaint;

(F) be signed by the clerk; and

(G) bear the court’s seal.

1Title amended December 29, 1948, effective October 20, 1949.

1)
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Rule 4 FEDERAL RULES OF CIVIL PROCEDURE 2

(2) Amendments. The court may permit a summons to be
amended.

(b) ISSUANCE. On or after filing the complaint, the plaintiff may
present a summons to the clerk for signature and seal. If the sum-
mons is properly completed, the clerk must sign, seal, and issue
it to the plaintiff for service on the defendant. A summons—or a
copy of a summons that is addressed to multiple defendants—must
be issued for each defendant to be served.

(c) SERVICE.

(1) In General. A summons must be served with a copy of the
complaint. The plaintiff is responsible for having the summons
and complaint served within the time allowed by Rule 4(m)
and must furnish the necessary copies to the person who
makes service.

(2) By Whom. Any person who is at least 18 years old and not
a party may serve a summons and complaint.

(3) By a Marshal or Someone Specially Appointed. At the plain-
tiff’s request, the court may order that service be made by a
United States marshal or deputy marshal or by a person spe-
cially appointed by the court. The court must so order if the
plaintiff is authorized to proceed in forma pauperis under 28
U.S.C. §1915 or as a seaman under 28 U.S.C. §1916.

(d) WAIVING SERVICE.

(1) Requesting a Waiver. An individual, corporation, or asso-
ciation that is subject to service under Rule 4(e), (f), or (h) has
a duty to avoid unnecessary expenses of serving the summons.
The plaintiff may notify such a defendant that an action has
been commenced and request that the defendant waive service
of a summons. The notice and request must:

(A) be in writing and be addressed:

(i) to the individual defendant; or

(ii) for a defendant subject to service under Rule 4(h),
to an officer, a managing or general agent, or any
other agent authorized by appointment or by law to re-
ceive service of process;

(B) name the court where the complaint was filed;

(C) be accompanied by a copy of the complaint, 2 copies
of the waiver form appended to this Rule 4, and a prepaid
means for returning the form;

(D) inform the defendant, using the form appended to
this Rule 4, of the consequences of waiving and not waiv-
ing service;

(E) state the date when the request is sent;

(F') give the defendant a reasonable time of at least 30
days after the request was sent—or at least 60 days if sent
to the defendant outside any judicial district of the United
States—to return the waiver; and

(@&) be sent by first-class mail or other reliable means.

(2) Failure to Waive. If a defendant located within the United
States fails, without good cause, to sign and return a waiver
requested by a plaintiff located within the United States, the
court must impose on the defendant:

(A) the expenses later incurred in making service; and

(B) the reasonable expenses, including attorney’s fees, of
any motion required to collect those service expenses.
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3 FEDERAL RULES OF CIVIL PROCEDURE Rule 4

3) Time to Answer After a Waiver. A defendant who, before
being served with process, timely returns a waiver need not
serve an answer to the complaint until 60 days after the re-
quest was sent—or until 90 days after it was sent to the de-
fendant outside any judicial district of the United States.

(4) Results of Filing a Waiver. When the plaintiff files a waiv-
er, proof of service is not required and these rules apply as if
a summons and complaint had been served at the time of filing
the waiver.

(5) Jurisdiction and Venue Not Waived. Waiving service of a
summons does not waive any objection to personal jurisdic-
tion or to venue.

(e) SERVING AN INDIVIDUAL WITHIN A JUDICIAL DISTRICT OF THE
UNITED STATES. Unless federal law provides otherwise, an individ-
ual—other than a minor, an incompetent person, or a person
whose waiver has been filed—may be served in a judicial district
of the United States by:

(1) following state law for serving a summons in an action
brought in courts of general jurisdiction in the state where the
district court is located or where service is made; or

(2) doing any of the following:

(A) delivering a copy of the summons and of the com-
plaint to the individual personally;

(B) leaving a copy of each at the individual’s dwelling or
usual place of abode with someone of suitable age and dis-
cretion who resides there; or

(C) delivering a copy of each to an agent authorized by
appointment or by law to receive service of process.

(f) SERVING AN INDIVIDUAL IN A FOREIGN COUNTRY. Unless federal
law provides otherwise, an individual—other than a minor, an in-
competent person, or a person whose waiver has been filed—may
be served at a place not within any judicial district of the United
States:

(1) by any internationally agreed means of service that is
reasonably calculated to give notice, such as those authorized
by the Hague Convention on the Service Abroad of Judicial
and Extrajudicial Documents;

(2) if there is no internationally agreed means, or if an inter-
national agreement allows but does not specify other means,
by a method that is reasonably calculated to give notice:

(A) as prescribed by the foreign country’s law for service
in that country in an action in its courts of general juris-
diction;

(B) as the foreign authority directs in response to a let-
ter rogatory or letter of request; or

(C) unless prohibited by the foreign country’s law, by:

(i) delivering a copy of the summons and of the com-
plaint to the individual personally; or

(ii) using any form of mail that the clerk addresses
and sends to the individual and that requires a signed
receipt; or

(3) by other means not prohibited by international agree-
ment, as the court orders.

(g) SERVING A MINOR OR AN INCOMPETENT PERSON. A minor or an
incompetent person in a judicial district of the United States
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Rule 4 FEDERAL RULES OF CIVIL PROCEDURE 4

must be served by following state law for serving a summons or
like process on such a defendant in an action brought in the
courts of general jurisdiction of the state where service is made.
A minor or an incompetent person who is not within any judicial
district of the United States must be served in the manner pre-
scribed by Rule 4(£)(2)(A), (£)(2)(B), or (£)(3).

(h) SERVING A CORPORATION, PARTNERSHIP, OR ASSOCIATION. Un-
less federal law provides otherwise or the defendant’s waiver has
been filed, a domestic or foreign corporation, or a partnership or
other unincorporated association that is subject to suit under a
common name, must be served:

(1) in a judicial district of the United States:
(A) in the manner prescribed by Rule 4(e)(1) for serving
an individual; or
(B) by delivering a copy of the summons and of the com-
plaint to an officer, a managing or general agent, or any
other agent authorized by appointment or by law to re-
ceive service of process and—if the agent is one authorized
by statute and the statute so requires—by also mailing a
copy of each to the defendant; or
(2) at a place not within any judicial district of the United
States, in any manner prescribed by Rule 4(f) for serving an
individual, except personal delivery under (£)(2)(C)(1).

(i) SERVING THE UNITED STATES AND ITS AGENCIES, CORPORA-
TIONS, OFFICERS, OR EMPLOYEES.

(1) United States. To serve the United States, a party must:
(A)() deliver a copy of the summons and of the com-
plaint to the United States attorney for the district where
the action is brought—or to an assistant United States at-
torney or clerical employee whom the United States attor-
ney designates in a writing filed with the court clerk—or

(ii) send a copy of each by registered or certified mail to
the civil-process clerk at the United States attorney’s of-
fice;

(B) send a copy of each by registered or certified mail to
the Attorney General of the United States at Washington,
D.C.; and

(C) if the action challenges an order of a nonparty agen-
cy or officer of the United States, send a copy of each by
registered or certified mail to the agency or officer.

(2) Agency; Corporation; Officer or Employee Sued in an Official
Capacity. To serve a United States agency or corporation, or
a United States officer or employee sued only in an official ca-
pacity, a party must serve the United States and also send a
copy of the summons and of the complaint by registered or
certified mail to the agency, corporation, officer, or employee.

(3) Officer or Employee Sued Individually. To serve a United
States officer or employee sued in an individual capacity for
an act or omission occurring in connection with duties per-
formed on the United States’ behalf (whether or not the officer
or employee is also sued in an official capacity), a party must
serve the United States and also serve the officer or employee
under Rule 4(e), (f), or (g).

(4) Extending Time. The court must allow a party a reason-
able time to cure its failure to:
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5 FEDERAL RULES OF CIVIL PROCEDURE Rule 4

(A) serve a person required to be served under Rule
4(i)(2), if the party has served either the United States at-
torney or the Attorney General of the United States; or

(B) serve the United States under Rule 4(i)(3), if the
party has served the United States officer or employee.

(j) SERVING A FOREIGN, STATE, OR LOCAL GOVERNMENT.

(1) Foreign State. A foreign state or its political subdivision,
agency, or instrumentality must be served in accordance with
28 U.S.C. §1608.

(2) State or Local Government. A state, a municipal corpora-
tion, or any other state-created governmental organization
that is subject to suit must be served by:

(A) delivering a copy of the summons and of the com-
plaint to its chief executive officer; or

(B) serving a copy of each in the manner prescribed by
that state’s law for serving a summons or like process on
such a defendant.

(k) TERRITORIAL LIMITS OF EFFECTIVE SERVICE.

(1) In General. Serving a summons or filing a waiver of serv-
ice establishes personal jurisdiction over a defendant:

(A) who is subject to the jurisdiction of a court of gen-
eral jurisdiction in the state where the district court is lo-
cated;

(B) who is a party joined under Rule 14 or 19 and is
served within a judicial district of the United States and
not more than 100 miles from where the summons was is-
sued; or

(C) when authorized by a federal statute.

(2) Federal Claim Outside State-Court Jurisdiction. For a claim
that arises under federal law, serving a summons or filing a
waiver of service establishes personal jurisdiction over a de-
fendant if:

(A) the defendant is not subject to jurisdiction in any
state’s courts of general jurisdiction; and

(B) exercising jurisdiction is consistent with the United
States Constitution and laws.

(1) PROVING SERVICE.

(1) Affidavit Required. Unless service is waived, proof of serv-
ice must be made to the court. Except for service by a United
States marshal or deputy marshal, proof must be by the serv-
er’s affidavit.

(2) Service Outside the United States. Service not within any
judicial district of the United States must be proved as fol-
lows:

(A) if made under Rule 4(f)(1), as provided in the applica-
ble treaty or convention; or

(B) if made under Rule 4(£)(2) or (£)(3), by a receipt signed
by the addressee, or by other evidence satisfying the court
that the summons and complaint were delivered to the ad-
dressee.

(3) Validity of Service; Amending Proof. Failure to prove serv-
ice does not affect the validity of service. The court may per-
mit proof of service to be amended.

(m) TIME LIMIT FOR SERVICE. If a defendant is not served within
90 days after the complaint is filed, the court—on motion or on its
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Rule 4 FEDERAL RULES OF CIVIL PROCEDURE 6

own after notice to the plaintiff—must dismiss the action without
prejudice against that defendant or order that service be made
within a specified time. But if the plaintiff shows good cause for
the failure, the court must extend the time for service for an ap-
propriate period. This subdivision (m) does not apply to service in
a foreign country under Rule 4(f), 4(h)(2), or 4(j)(1), or to service
of a notice under Rule 71.1(d)(3)(A).
(n) ASSERTING JURISDICTION OVER PROPERTY OR ASSETS.

(1) Federal Law. The court may assert jurisdiction over prop-
erty if authorized by a federal statute. Notice to claimants of
the property must be given as provided in the statute or by
serving a summons under this rule.

(2) State Law. On a showing that personal jurisdiction over
a defendant cannot be obtained in the district where the ac-
tion is brought by reasonable efforts to serve a summons
under this rule, the court may assert jurisdiction over the de-
fendant’s assets found in the district. Jurisdiction is acquired
by seizing the assets under the circumstances and in the man-
ner provided by state law in that district.

(As amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July
1, 1966; Apr. 29, 1980, eff. Aug. 1, 1980; Pub. L. 97462, §2, Jan. 12,
1983, 96 Stat. 2527, eff. Feb. 26, 1983; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff. Dec. 1, 2000; Apr.
30, 2007, eff. Dec. 1, 2007; Apr. 29, 2015, eff. Dec. 1, 2015; Apr. 28, 2016,
eff. Dec. 1, 2016; Apr. 27, 2017, eff. Dec. 1, 2017.)

RULE 4 NOTICE OF A LAWSUIT AND REQUEST TO WAIVE SERVICE OF
SUMMONS.
(Caption)
To (name the defendant or—if the defendant is a corporation, part-
nership, or association—name an officer or agent authorized to receive
service):

WHY ARE YOU GETTING THIS?

A lawsuit has been filed against you, or the entity you rep-
resent, in this court under the number shown above. A copy of the
complaint is attached.

This is not a summons, or an official notice from the court. It
is a request that, to avoid expenses, you waive formal service of
a summons by signing and returning the enclosed waiver. To avoid
these expenses, you must return the signed waiver within (give at
least 30 days or at least 60 days if the defendant is outside any judicial
district of the United States) from the date shown below, which is
the date this notice was sent. Two copies of the waiver form are
enclosed, along with a stamped, self-addressed envelope or other
prepaid means for returning one copy. You may keep the other
copy.

WHAT HAPPENS NEXT?

If you return the signed waiver, I will file it with the court. The
action will then proceed as if you had been served on the date the
waiver is filed, but no summons will be served on you and you will
have 60 days from the date this notice is sent (see the date below)
to answer the complaint (or 90 days if this notice is sent to you
outside any judicial district of the United States).
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7 FEDERAL RULES OF CIVIL PROCEDURE Rule 4

If you do not return the signed waiver within the time indi-
cated, I will arrange to have the summons and complaint served
on you. And I will ask the court to require you, or the entity you
represent, to pay the expenses of making service.

Please read the enclosed statement about the duty to avoid un-
necessary expenses.

I certify that this request is being sent to you on the date below.

Date:

(Signature of the attorney
or unrepresented party)

(Printed name)

(Address)

(E-mail address)

(Telephone number)
RULE 4 WAIVER OF THE SERVICE OF SUMMONS.
(Caption)

To (name the plaintiff’s attorney or the unrepresented plaintiff):

I have received your request to waive service of a summons in
this action along with a copy of the complaint, two copies of this
waiver form, and a prepaid means of returning one signed copy of
the form to you.

I, or the entity I represent, agree to save the expense of serving
a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all de-
fenses or objections to the lawsuit, the court’s jurisdiction, and
the venue of the action, but that I waive any objections to the ab-
sence of a summons or of service.

I also understand that I, or the entity I represent, must file and
serve an answer or a motion under Rule 12 within 60 days from

, the date when this re-
quest was sent (or 90 days if it was sent outside the United
States). If I fail to do so, a default judgment will be entered
against me or the entity I represent.

Date:

(Signature of the attorney
or unrepresented party)

(Printed name)

(Address)

(E-mail address)

(Telephone number)
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(Attach the following)

DuTY TO AvOID UNNECESSARY EXPENSES
OF SERVING A SUMMONS

Rule 4 of the Federal Rules of Civil Procedure requires certain
defendants to cooperate in saving unnecessary expenses of serving
a summons and complaint. A defendant who is located in the
United States and who fails to return a signed waiver of service
requested by a plaintiff located in the United States will be re-
quired to pay the expenses of service, unless the defendant shows
good cause for the failure.

“Good cause” does not include a belief that the lawsuit is
groundless, or that it has been brought in an improper venue, or
that the court has no jurisdiction over this matter or over the de-
fendant or the defendant’s property.

If the waiver is signed and returned, you can still make these
and all other defenses and objections, but you cannot object to the
absence of a summons or of service.

If you waive service, then you must, within the time specified
on the waiver form, serve an answer or a motion under Rule 12 on
the plaintiff and file a copy with the court. By signing and return-
ing the waiver form, you are allowed more time to respond than
if a summons had been served.

Rule 4.1. Serving Other Process

(a) IN GENERAL. Process—other than a summons under Rule 4 or
a subpoena under Rule 45—must be served by a United States mar-
shal or deputy marshal or by a person specially appointed for that
purpose. It may be served anywhere within the territorial limits
of the state where the district court is located and, if authorized
by a federal statute, beyond those limits. Proof of service must be
made under Rule 4(0).

(b) ENFORCING ORDERS: COMMITTING FOR CIVIL CONTEMPT. An
order committing a person for civil contempt of a decree or in-
junction issued to enforce federal law may be served and enforced
in any district. Any other order in a civil-contempt proceeding
may be served only in the state where the issuing court is located
or elsewhere in the United States within 100 miles from where the
order was issued.

(As added Apr. 22, 1993, eff. Dec. 1, 1993; amended Apr. 30, 2007, eff.
Dec. 1, 2007.)

Rule 5. Serving and Filing Pleadings and Other Papers

(a) SERVICE: WHEN REQUIRED.
(1) In General. Unless these rules provide otherwise, each of
the following papers must be served on every party:

(A) an order stating that service is required;

(B) a pleading filed after the original complaint, unless
the court orders otherwise under Rule 5(c) because there
are numerous defendants;

(C) a discovery paper required to be served on a party,
unless the court orders otherwise;

(D) a written motion, except one that may be heard ex
parte; and
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(2) promptly file a supplemental statement if any required
information changes.

(As added Apr. 29, 2002, eff. Dec. 1, 2002; amended Apr. 30, 2007, eff.
Dec. 1, 2007.)

Rule 8. General Rules of Pleading

(a) CLAIM FOR RELIEF. A pleading that states a claim for relief
must contain:

(1) a short and plain statement of the grounds for the court’s
jurisdiction, unless the court already has jurisdiction and the
claim needs no new jurisdictional support;

(2) a short and plain statement of the claim showing that the
pleader is entitled to relief; and

(3) a demand for the relief sought, which may include relief
in the alternative or different types of relief.

(b) DEFENSES; ADMISSIONS AND DENIALS.

(1) In General. In responding to a pleading, a party must:

(A) state in short and plain terms its defenses to each
claim asserted against it; and

(B) admit or deny the allegations asserted against it by
an opposing party.

(2) Denials—Responding to the Substance. A denial must fairly
respond to the substance of the allegation.

(38) General and Specific Denials. A party that intends in good
faith to deny all the allegations of a pleading—including the
jurisdictional grounds—may do so by a general denial. A party
that does not intend to deny all the allegations must either
specifically deny designated allegations or generally deny all
except those specifically admitted.

(4) Denying Part of an Allegation. A party that intends in
good faith to deny only part of an allegation must admit the
part that is true and deny the rest.

(5) Lacking Knowledge or Information. A party that lacks
knowledge or information sufficient to form a belief about the
truth of an allegation must so state, and the statement has
the effect of a denial.

(6) Effect of Failing to Deny. An allegation—other than one
relating to the amount of damages—is admitted if a responsive
pleading is required and the allegation is not denied. If a re-
sponsive pleading is not required, an allegation is considered
denied or avoided.

(c) AFFIRMATIVE DEFENSES.

(1) In General. In responding to a pleading, a party must af-
firmatively state any avoidance or affirmative defense, includ-
ing:

e accord and satisfaction;

e arbitration and award;

e assumption of risk;

e contributory negligence;
e duress;

e estoppel;

e failure of consideration;

e fraud;

e jllegality;
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e injury by fellow servant;

e laches;

e license;

e payment;

e release;

e res judicata;

e statute of frauds;

e statute of limitations; and
e waiver.

(2) Mistaken Designation. If a party mistakenly designates a
defense as a counterclaim, or a counterclaim as a defense, the
court must, if justice requires, treat the pleading as though it
were correctly designated, and may impose terms for doing so.

(d) PLEADING TO BE CONCISE AND DIRECT; ALTERNATIVE STATE-
MENTS; INCONSISTENCY.

(1) In General. Each allegation must be simple, concise, and
direct. No technical form is required.

(2) Alternative Statements of a Claim or Defense. A party may
set out 2 or more statements of a claim or defense alter-
natively or hypothetically, either in a single count or defense
or in separate ones. If a party makes alternative statements,
the pleading is sufficient if any one of them is sufficient.

(3) Inconsistent Claims or Defenses. A party may state as many
separate claims or defenses as it has, regardless of consist-
ency.

(e) CONSTRUING PLEADINGS. Pleadings must be construed so as to
do justice.

(As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug.
1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 28, 2010, eff. Dec. 1, 2010.)

Rule 9. Pleading Special Matters

(a) CAPACITY OR AUTHORITY TO SUE; LEGAL EXISTENCE.

(1) In General. Except when required to show that the court
has jurisdiction, a pleading need not allege:

(A) a party’s capacity to sue or be sued;

(B) a party’s authority to sue or be sued in a representa-
tive capacity; or

(C) the legal existence of an organized association of per-
sons that is made a party.

(2) Raising Those Issues. To raise any of those issues, a party
must do so by a specific denial, which must state any support-
ing facts that are peculiarly within the party’s knowledge.

(b) FRAUD OR MISTAKE; CONDITIONS OF MIND. In alleging fraud or
mistake, a party must state with particularity the circumstances
constituting fraud or mistake. Malice, intent, knowledge, and
other conditions of a person’s mind may be alleged generally.

(c) CONDITIONS PRECEDENT. In pleading conditions precedent, it
suffices to allege generally that all conditions precedent have oc-
curred or been performed. But when denying that a condition
precedent has occurred or been performed, a party must do so with
particularity.

(d) OFFICIAL DOCUMENT OR ACT. In pleading an official document
or official act, it suffices to allege that the document was legally
issued or the act legally done.
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party. But costs against the United States, its officers, and its
agencies may be imposed only to the extent allowed by law.
The clerk may tax costs on 14 days’ notice. On motion served
within the next 7 days, the court may review the clerk’s ac-
tion.

(2) Attorney’s Fees.

(A) Claim to Be by Motion. A claim for attorney’s fees and
related nontaxable expenses must be made by motion un-
less the substantive law requires those fees to be proved at
trial as an element of damages.

(B) Timing and Contents of the Motion. Unless a statute or
a court order provides otherwise, the motion must:

(i) be filed no later than 14 days after the entry of
judgment;

(ii) specify the judgment and the statute, rule, or
other grounds entitling the movant to the award;

(iii) state the amount sought or provide a fair esti-
mate of it; and

(iv) disclose, if the court so orders, the terms of any
agreement about fees for the services for which the
claim is made.

(C) Proceedings. Subject to Rule 23(h), the court must, on
a party’s request, give an opportunity for adversary sub-
missions on the motion in accordance with Rule 43(c) or 78.
The court may decide issues of liability for fees before re-
ceiving submissions on the value of services. The court
must find the facts and state its conclusions of law as pro-
vided in Rule 52(a).

(D) Special Procedures by Local Rule; Reference to a Master
or a Magistrate Judge. By local rule, the court may estab-
lish special procedures to resolve fee-related issues with-
out extensive evidentiary hearings. Also, the court may
refer issues concerning the value of services to a special
master under Rule 53 without regard to the limitations of
Rule 53(a)(1), and may refer a motion for attorney’s fees to
a magistrate judge under Rule 72(b) as if it were a disposi-
tive pretrial matter.

(E) Ezxceptions. Subparagraphs (A)-(D) do not apply to
claims for fees and expenses as sanctions for violating
these rules or as sanctions under 28 U.S.C. §1927.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Apr. 17, 1961, eff. July
19, 1961; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993;
Apr. 29, 2002, eff. Dec. 1, 2002; Mar. 27, 2003, eff. Dec. 1, 2003; Apr.
30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009.)

Rule 55. Default; Default Judgment

(a) ENTERING A DEFAULT. When a party against whom a judg-
ment for affirmative relief is sought has failed to plead or other-
wise defend, and that failure is shown by affidavit or otherwise,
the clerk must enter the party’s default.

(b) ENTERING A DEFAULT JUDGMENT.

(1) By the Clerk. If the plaintiff’s claim is for a sum certain
or a sum that can be made certain by computation, the clerk—
on the plaintiff’s request, with an affidavit showing the
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amount due—must enter judgment for that amount and costs
against a defendant who has been defaulted for not appearing
and who is neither a minor nor an incompetent person.

(2) By the Court. In all other cases, the party must apply to
the court for a default judgment. A default judgment may be
entered against a minor or incompetent person only if rep-
resented by a general guardian, conservator, or other like fi-
duciary who has appeared. If the party against whom a default
judgment is sought has appeared personally or by a represent-
ative, that party or its representative must be served with
written notice of the application at least 7 days before the
hearing. The court may conduct hearings or make referrals—
preserving any federal statutory right to a jury trial—when,
to enter or effectuate judgment, it needs to:

(A) conduct an accounting;

(B) determine the amount of damages;

(C) establish the truth of any allegation by evidence; or
(D) investigate any other matter.

(¢c) SETTING ASIDE A DEFAULT OR A DEFAULT JUDGMENT. The
court may set aside an entry of default for good cause, and it may
set aside a final default judgment under Rule 60(b).

(d) JUDGMENT AGAINST THE UNITED STATES. A default judgment
may be entered against the United States, its officers, or its agen-
cies only if the claimant establishes a claim or right to relief by
evidence that satisfies the court.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec.
1, 2007; Mar. 26, 2009, eff. Dec. 1, 2009; Apr. 29, 2015, eff. Dec. 1, 2015.)

Rule 56. Summary Judgment

(a) MOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY JUDG-
MENT. A party may move for summary judgment, identifying each
claim or defense—or the part of each claim or defense—on which
summary judgment is sought. The court shall grant summary
judgment if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a
matter of law. The court should state on the record the reasons
for granting or denying the motion.

(b) TIME TO FILE A MOTION. Unless a different time is set by local
rule or the court orders otherwise, a party may file a motion for
summary judgment at any time until 30 days after the close of all
discovery.

(c) PROCEDURES.

(1) Supporting Factual Positions. A party asserting that a fact
cannot be or is genuinely disputed must support the assertion
by:

(A) citing to particular parts of materials in the record,
including depositions, documents, electronically stored in-
formation, affidavits or declarations, stipulations (includ-
ing those made for purposes of the motion only), admis-
sions, interrogatory answers, or other materials; or

(B) showing that the materials cited do not establish the
absence or presence of a genuine dispute, or that an ad-
verse party cannot produce admissible evidence to support
the fact.
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(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July
1, 1963; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1, 2002;
Apr. 30, 2007, eff. Dec. 1, 2007.)

Rule 59. New Trial; Altering or Amending a Judgment

(a) IN GENERAL.

(1) Grounds for New Trial. The court may, on motion, grant
a new trial on all or some of the issues—and to any party—as
follows:

(A) after a jury trial, for any reason for which a new
trial has heretofore been granted in an action at law in
federal court; or

(B) after a nonjury trial, for any reason for which a re-
hearing has heretofore been granted in a suit in equity in
federal court.

(2) Further Action After a Nonjury Trial. After a nonjury trial,
the court may, on motion for a new trial, open the judgment
if one has been entered, take additional testimony, amend
findings of fact and conclusions of law or make new ones, and
direct the entry of a new judgment.

(b) TIME TO FILE A MOTION FOR A NEW TRIAL. A motion for a new
trial must be filed no later than 28 days after the entry of judg-
ment.

(c) TIME TO SERVE AFFIDAVITS. When a motion for a new trial is
based on affidavits, they must be filed with the motion. The op-
posing party has 14 days after being served to file opposing affida-
vits. The court may permit reply affidavits.

(d) NEW TRIAL ON THE COURT’S INITIATIVE OR FOR REASONS NOT
IN THE MOTION. No later than 28 days after the entry of judgment,
the court, on its own, may order a new trial for any reason that
would justify granting one on a party’s motion. After giving the
parties notice and an opportunity to be heard, the court may
grant a timely motion for a new trial for a reason not stated in
the motion. In either event, the court must specify the reasons in
its order.

(e) MOTION TO ALTER OR AMEND A JUDGMENT. A motion to alter
or amend a judgment must be filed no later than 28 days after the
entry of the judgment.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Feb. 28, 1966, eff. July
1, 1966; Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 30, 2007, eff. Dec. 1, 2007;
Mar. 26, 2009, eff. Dec. 1, 2009.)

Rule 60. Relief from a Judgment or Order

(a) CORRECTIONS BASED ON CLERICAL MISTAKES; OVERSIGHTS AND
OMISSIONS. The court may correct a clerical mistake or a mistake
arising from oversight or omission whenever one is found in a
judgment, order, or other part of the record. The court may do so
on motion or on its own, with or without notice. But after an ap-
peal has been docketed in the appellate court and while it is pend-
ing, such a mistake may be corrected only with the appellate
court’s leave.

(b) GROUNDS FOR RELIEF FROM A FINAL JUDGMENT, ORDER, OR
PROCEEDING. On motion and just terms, the court may relieve a
party or its legal representative from a final judgment, order, or
proceeding for the following reasons:
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(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable dili-
gence, could not have been discovered in time to move for a
new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment is void;

(b) the judgment has been satisfied, released, or discharged;
it is based on an earlier judgment that has been reversed or
vacated; or applying it prospectively is no longer equitable; or

(6) any other reason that justifies relief.

(c) TIMING AND EFFECT OF THE MOTION.

(1) Timing. A motion under Rule 60(b) must be made within
a reasonable time—and for reasons (1), (2), and (3) no more
than a year after the entry of the judgment or order or the
date of the proceeding.

(2) Effect on Finality. The motion does not affect the judg-
ment’s finality or suspend its operation.

(d) OTHER POWERS TO GRANT RELIEF. This rule does not limit a
court’s power to:

(1) entertain an independent action to relieve a party from
a judgment, order, or proceeding;

(2) grant relief under 28 U.S.C. §1655 to a defendant who was
not personally notified of the action; or

(3) set aside a judgment for fraud on the court.

(e) BILLS AND WRITS ABOLISHED. The following are abolished:
bills of review, bills in the nature of bills of review, and writs of
coram nobis, coram vobis, and audita querela.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct.
20, 1949; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 2007.)

Rule 61. Harmless Error

Unless justice requires otherwise, no error in admitting or ex-
cluding evidence—or any other error by the court or a party—is
ground for granting a new trial, for setting aside a verdict, or for
vacating, modifying, or otherwise disturbing a judgment or order.
At every stage of the proceeding, the court must disregard all er-
rors and defects that do not affect any party’s substantial rights.

(As amended Apr. 30, 2007, eff. Dec. 1, 2007.)

Rule 62. Stay of Proceedings to Enforce a Judgment

(a) AUTOMATIC STAY. Except as provided in Rule 62(c) and (d),
execution on a judgment and proceedings to enforce it are stayed
for 30 days after its entry, unless the court orders otherwise.

(b) STAY BY BOND OR OTHER SECURITY. At any time after judg-
ment is entered, a party may obtain a stay by providing a bond
or other security. The stay takes effect when the court approves
the bond or other security and remains in effect for the time spec-
ified in the bond or other security.

(c) STAY OF AN INJUNCTION, RECEIVERSHIP, OR PATENT ACCOUNT-
ING ORDER. Unless the court orders otherwise, the following are
not stayed after being entered, even if an appeal is taken:

(1) an interlocutory or final judgment in an action for an in-
junction or receivership; or
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(c) DISCLOSURE MADE IN A STATE PROCEEDING. When the disclo-
sure is made in a state proceeding and is not the subject of a
state-court order concerning waiver, the disclosure does not oper-
ate as a waiver in a federal proceeding if the disclosure:

(1) would not be a waiver under this rule if it had been made
in a federal proceeding; or

(2) is not a waiver under the law of the state where the dis-
closure occurred.

(d) CONTROLLING EFFECT OF A COURT ORDER. A federal court may
order that the privilege or protection is not waived by disclosure
connected with the litigation pending before the court—in which
event the disclosure is also not a waiver in any other federal or
state proceeding.

(e) CONTROLLING EFFECT OF A PARTY AGREEMENT. An agreement
on the effect of disclosure in a federal proceeding is binding only
on the parties to the agreement, unless it is incorporated into a
court order.

(f) CONTROLLING EFFECT OF THIS RULE. Notwithstanding Rules
101 and 1101, this rule applies to state proceedings and to federal
court-annexed and federal court-mandated arbitration proceed-
ings, in the circumstances set out in the rule. And notwithstand-
ing Rule 501, this rule applies even if state law provides the rule
of decision.

(2) DEFINITIONS. In this rule:

(1) ““‘attorney-client privilege’ means the protection that ap-
plicable law provides for confidential attorney-client commu-
nications; and

(2) “work-product protection’ means the protection that ap-
plicable law provides for tangible material (or its intangible
equivalent) prepared in anticipation of litigation or for trial.

(As added Pub. L. 110-322, §1(a), Sept. 19, 2008, 122 Stat. 353T;
amended Apr. 26, 2011, eff. Dec. 1, 2011.)

ARTICLE VI. WITNESSES

Rule 601. Competency to Testify in General

Every person is competent to be a witness unless these rules
provide otherwise. But in a civil case, state law governs the
witness’s competency regarding a claim or defense for which state
law supplies the rule of decision.

(As amended Apr. 26, 2011, eff. Dec. 1, 2011.)

Rule 602. Need for Personal Knowledge

A witness may testify to a matter only if evidence is introduced
sufficient to support a finding that the witness has personal
knowledge of the matter. Evidence to prove personal knowledge
may consist of the witness’s own testimony. This rule does not
apply to a witness’s expert testimony under Rule 703.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff. Nov.
1, 1988; Apr. 26, 2011, eff. Dec. 1, 2011.)
Rule 603. Oath or Affirmation to Testify Truthfully

Before testifying, a witness must give an oath or affirmation to
testify truthfully. It must be in a form designed to impress that
duty on the witness’s conscience.
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(d) a person authorized by statute to be present.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff. Nov.
1, 1988; Pub. L. 100-690, title VII, §7075(a), Nov. 18, 1988, 102 Stat.
4405; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 26, 2011, eff. Dec. 1, 2011.)

ARTICLE VII. OPINIONS AND EXPERT TESTIMONY

Rule 701. Opinion Testimony by Lay Witnesses

If a witness is not testifying as an expert, testimony in the form
of an opinion is limited to one that is:
(a) rationally based on the witness’s perception;
(b) helpful to clearly understanding the witness’s testimony
or to determining a fact in issue; and
(c) not based on scientific, technical, or other specialized
knowledge within the scope of Rule 702.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 17, 2000, eff. Dec.
1, 2000; Apr. 26, 2011, eff. Dec. 1, 2011.)

Rule 702. Testimony by Expert Witnesses

A witness who is qualified as an expert by knowledge, skill, ex-
perience, training, or education may testify in the form of an
opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized
knowledge will help the trier of fact to understand the evi-
dence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods; and

(d) the expert has reliably applied the principles and meth-
ods to the facts of the case.

(As amended Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 26, 2011, eff. Dec.
1, 2011.)

Rule 703. Bases of an Expert’s Opinion Testimony

An expert may base an opinion on facts or data in the case that
the expert has been made aware of or personally observed. If ex-
perts in the particular field would reasonably rely on those kinds
of facts or data in forming an opinion on the subject, they need
not be admissible for the opinion to be admitted. But if the facts
or data would otherwise be inadmissible, the proponent of the
opinion may disclose them to the jury only if their probative
value in helping the jury evaluate the opinion substantially out-
weighs their prejudicial effect.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 17, 2000, eff. Dec.
1, 2000; Apr. 26, 2011, eff. Dec. 1, 2011.)

Rule 704. Opinion on an Ultimate Issue

(a) IN GENERAL—NOT AUTOMATICALLY OBJECTIONABLE. An opin-
ion is not objectionable just because it embraces an ultimate
issue.

(b) EXCEPTION. In a criminal case, an expert witness must not
state an opinion about whether the defendant did or did not have
a mental state or condition that constitutes an element of the
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crime charged or of a defense. Those matters are for the trier of
fact alone.

(As amended Pub. L. 98-473, title II, §406, Oct. 12, 1984, 98 Stat.
2067; Apr. 26, 2011, eff. Dec. 1, 2011.)

Rule 705. Disclosing the Facts or Data Underlying an Expert’s
Opinion
Unless the court orders otherwise, an expert may state an opin-
ion—and give the reasons for it—without first testifying to the
underlying facts or data. But the expert may be required to dis-
close those facts or data on cross-examination.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 22, 1993, eff. Dec.
1, 1993; Apr. 26, 2011, eff. Dec. 1, 2011.)

Rule 706. Court-Appointed Expert Witnesses

(a) APPOINTMENT PROCESS. On a party’s motion or on its own,
the court may order the parties to show cause why expert wit-
nesses should not be appointed and may ask the parties to submit
nominations. The court may appoint any expert that the parties
agree on and any of its own choosing. But the court may only ap-
point someone who consents to act.

(b) EXPERT’S ROLE. The court must inform the expert of the ex-
pert’s duties. The court may do so in writing and have a copy filed
with the clerk or may do so orally at a conference in which the
parties have an opportunity to participate. The expert:

(1) must advise the parties of any findings the expert makes;

(2) may be deposed by any party;

(3) may be called to testify by the court or any party; and

(4) may be cross-examined by any party, including the party
that called the expert.

(c) COMPENSATION. The expert is entitled to a reasonable com-
pensation, as set by the court. The compensation is payable as fol-
lows:

(1) in a criminal case or in a civil case involving just com-
pensation under the Fifth Amendment, from any funds that
are provided by law; and

(2) in any other civil case, by the parties in the proportion
and at the time that the court directs—and the compensation
is then charged like other costs.

(d) DISCLOSING THE APPOINTMENT TO THE JURY. The court may
authorize disclosure to the jury that the court appointed the ex-
pert.

(e) PARTIES’ CHOICE OF THEIR OWN EXPERTS. This rule does not
limit a party in calling its own experts.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff. Dec.
1, 2011.)

ARTICLE VIII. HEARSAY
Rule 801. Definitions That Apply to This Article; Exclusions from
Hearsay

(a) STATEMENT. ‘‘Statement’” means a person’s oral assertion,
written assertion, or nonverbal conduct, if the person intended it
as an assertion.
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