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I. Introduction: Progress on Misconceived Propositions

The Rome Statute’s Article 30 on ‘Mental element’ and Article 32 on ‘Mistake of fact or mistake of law’, if
read together as their substantive interrelations necessitate, create an ambivalent impression.

On the one hand, it cannot be stressed enough that the Rome Statute explicitly proclaims basic postulates
of culpability by requiring a certain state of mind and also by recognizing that responsibility may be
excluded by certain misperceptions of the perpetrator. Thus, the Rome Statute not only removes itself from
older notions of ‘result liability’ which punished the wrongful deed without consideration of the actor’s
mind, but it also dissociates itself from notions of ‘strict liability’, as they are still practised in certain areas
of common law. So perhaps for the first time in international legislation, the Rome Statute proclaims a
principle which, if not necessarily traceable back to Roman law, was basically developed in the canon law
and was finally expressed in the Latin maxim: actus non facit reum nisi mens rea.? This progress towards a
conception of crime in which culpability is an essential element, is particularly remarkable considering that
the mens rea principle used to be limited to the requirement of an intentional (or at least negligent) act
which may be excluded by a mistake of fact, but not by a mistake of law, as is still the position in certain
national penal codes.3 By now admitting mistake of law, though still under narrow conditions, as a ground
for excluding criminal
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(p. 891) responsibility, Article 32(2) of the ICC Statute heralds a breakthrough to a more comprehensive
understanding of culpability which doesn’t fully equate to the psychological-mental elements of intent or
knowledge but also requires some sort of normative blameworthiness. On these terms, the combined
message of Articles 30 and 32 may be understood as laying the foundations for culpability as an
independent subjective requirement of criminal responsibility in addition to the objective wrongdoing by
the wilful act.

On the other hand, however, it cannot be overlooked that Articles 30 and 32 are, to say the least, not the
best way of embedding essential issues into law. This is neither the place to question political shortcomings
in the scope of certain requirements nor the place for denouncing the Statute’s obvious disregard of certain
conceptions to be dealt with later. What is at issue here are rather the inherent inconsistencies and
presumably more or less unconscious implications and exclusions which make these two articles partially
meaningless or, even worse, partially counterproductive. If, for instance, according to Article 32(1) a



mistake of fact shall exclude criminal responsibility (only) ‘if it negates the mental element’, this paragraph
simply repeats what is already stated in Article 30 (1) by requiring a certain mental element. Instead of this
repetition which seems to have been acceptable to the Preparatory Committee as a mere clarification of a
generally accepted principle,* it would have been much more interesting to have clarified under which
conditions a mistake of fact may negate the mental element. Even worse, as a mistake of fact shall be a
ground for excluding criminal responsibility ‘only’ if it negates the mental element, an error on facts seems
to be irrelevant if, instead of a ‘material’ element in terms of the definitional elements of the crime (such as
the nature of the act or the harm caused to a certain victim), it merely concerns a ground of justification or
excuse as in the case that the perpetrator mistakenly believes himself attacked by the victim and thus shoots
in the subjective state of self-defence. Whereas quite a few national laws would simply not regulate this case
of a mistaken assumption of a justifying situation and, thus, would leave room for excluding criminal
responsibility by analogy to a mistake of fact, the drafters of the Rome Statute, perhaps not aware of this
configuration—and perhaps due to a ‘mistake’ of their own—barred the exclusion of responsibility.5 Or just
to give another example of an ill-conceived proposition, the limitation of mistake of law as a merely
optional ground for excluding criminal responsibility to the
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(p. 892) case that it ‘negates the mental element’ (Article 32(2) sentence 2), is again, repetitious as it was
with mistake of fact; even more so it is inconsistent with Article 30(1) which, in requiring the mental
element, would be frustrated if, according to the optional clause of Article 32(2) sentence (2) an exclusion
of responsibility might not be granted although the mistake of law negated the mental element. Or ‘mental
element’ must be construed with regard to mistake of law in broader terms than merely comprising the
‘material’ elements of the crime, as proposed in Article 30(1); then, however, the regulation of both the
‘mental element’ and the various ‘mistakes’ lose their contours.

As further flaws of this sort could and will indeed be added,® one may wonder how this could have
happened. There are mainly two explanations. The one of more political-psychological nature is the general
reserve towards excluding criminal responsibility because of errors in general and with regard to
international crimes in particular, since in this area we are dealing with offences so grave that it appears
difficult to accept that the perpetrator should not have known what he was doing. As we will see particularly
in war crimes, however, there are situations in which a soldier does not easily know for sure what is right
and what is wrong. The other explanation for the hardly satisfying shape of the ICC articles here in question
is a more theoretical one: as the aforementioned political struggle about what errors to tolerate or not was
never really solved but rather continued ‘behind the scenes’ by arguing with partially irreconcilable national
propositions of mistake of fact and law,” it was impossible to agree on a consistent concept. Thus, in view of
Article 21 of the ICC Statute it will be all the more necessary, though extraordinarily difficult, to construe
Articles 30 and 32 of the ICC Statute in a way that is adequately applicable.

1. Development prior to the Rome Statute

Some of the problems described above may perhaps be better understood and, thus, more easily solved for
the future if at least some of the earlier positions and steps are examined.

A. Taking Notice of mens rea

Keeping in mind that it took quite some time to get general elements of responsibility for international
crimes explicitly recognized at all,® it is no wonder that the pronouncement of general rules for the mental
element of the crime and its
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(p- 893) eventual negation by an error took even longer. So with regard to ‘official’ documents by
international organs or inter-governmental commissions, it took until the Report of the Preparatory
Committee’s 51st Session of 1996 to come out with general rules on ‘Mens real Mental Elements of

Crime’ (article K) and on ‘Mistake of Fact [or law] (article K)? (the contents thereof will be dealt with later).

This does not mean, however, that prior to this remarkable step, the issues of the mental element and the
exclusion of responsibility by an error were completely disregarded in the theory and practice of
international criminal law. But even insofar as these elements were taken into consideration, it was in a
more sporadic manner and/or in non-binding drafts.

The first instance was the jurisprudence of the International Military Tribunal (IMT) of Nuremberg.
Although the Charter of the IMT' did not contain any hint of mistake of fact or law, the Nuremberg
judgments did not reject defences of mistake absolutely, provided that they concerned an ‘honest’ error.

B. Propositions of the Mental Element

A second observation concerns the concept of mens rea which, though not explicitly mentioned in either
the IMT Charter of Nuremberg nor in other conventions on international crimes, may be required by the
very nature of the crimes concerned. Thus, when Article 6(a) of the IMT Charter speaks of planning or
preparing crimes against peace, such acts can hardly be committed other than intentionally, as is true with
regard to the ‘taking of hostages’ according to the Geneva Conventions of 19492 or with ‘systematically
oppressing’ according to the Apartheid Convention of 1973.3 Other documents were more outspoken by
explicitly requiring a certain state of mind for certain crimes. This is the case with the International Law
Commission’s Draft Code of Crimes against the Peace and Security of Mankind of 1954 requiring for
genocidal acts the ‘intent to destroy’ in whole or in part a protected group or that ‘inflictions on the group
conditions of
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(p- 894) life’ must be carried out ‘deliberately’.’4 In a more general form, the Protocol I to the Geneva
Conventions of 1977 requires grave breaches of this Protocol to have been committed ‘wilfully’.’> The ILC
Draft Code of 1991 merely enlarges the catalogue of provisions requiring a certain state of mind such as, in
addition to those already contained in the Draft of 1954, ‘wilful’ attacks on property of exceptional value
and ‘wilful’ damage to the environment.'® The same line of merely specifying a certain state of mind was
followed by the ICTY and ICTR Statutes by requiring for grave breaches of the Geneva Conventions that
killing, causing great suffering, and depriving a prisoner of war of the rights of fair trial be committed
‘wilfully’,”” whereas this intent was not explicitly required for genocidal acts'® while, again differently,
destruction of cities not justified by military necessity was a war crime even if only done ‘wantonly’.*
Though it might be true that these provisions had been drafted under the silent proposition that ‘guilty
intent is a condition for the crime’ and whilst it might in the end be merely a question of procedure whether
this intent is assumed or must be proven individually,?® two shortcomings cannot be overlooked: firstly that
the subjective requirement of a certain state of mind if not explicitly provided for,> appears underestimated
and eventually even neglected in practice. Secondly, the sporadic manner of requiring ‘wilful’, ‘deliberate’ or
even merely ‘wanton’ commission of one type of crime but not of others, may lead to the reverse conclusion
that for certain crimes no special state of mind is required for even mere negligence may suffice. It was felt
that the only way to overcome these uncertainties was to come up with a general rule for the mental
element. After the Ad Hoc Committee on the Establishment of an International Criminal Court in 1995
appeared amenable to this suggestion®? and
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(p. 895) a non-governmental committee of experts, convening in Siracusa in 1995,%3 supported the need for
express regulation,?4 the Freiburg Draft of 1996, prepared by a working group of the aforementioned
Siracusa Committee, in a general rule on mens rea, made two fundamental proposals: first, that ‘criminal
responsibility [for international crimes] cannot be based on strict liability’, and secondly, that ‘unless
provided for otherwise, [international crimes] are punishable only if committed intentionally’.>s Whereas
the principal denouncement of ‘strict liability’ was seen as perhaps too challenging to common law
tradition, and was therefore not integrated into the Updated Siracusa Draft, ‘knowledge’ was incorporated
as a possible alternative to ‘intent’.2® Although this alternation between intent and knowledge, as will be
shown later, appears conceptually disputable, the efforts to draft general mental requirements proved
successful at least insofar as the ILC Draft Code of 1996 required the perpetration of relevant crimes to be
committed ‘intentionally’;>” again oddly, however, aiding and abetting were to be carried out (merely)
‘knowingly’,2® whereas with regard to the various other forms of complicity the Draft Code remained silent.
At any rate, from then on, despite occasional variations, all further inter-governmental drafts by the
Preparatory Committee and its working groups contained a general regulation for the mental element(s) of
crime, starting with the Report of the Preparatory Committee of 199629 and ending with the Draft Statute
and Draft Final Act of 1998.3°
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(p- 896) C. Opening the Door to Mistake of Fact and Mistake of Law

Whereas the need to regulate on the mental element of crimes was recognized rather late, the issues of
mistake of fact and mistake of law were debated much earlier. Since the Nuremberg judgments, as
mentioned above, at least occasionally had accepted defences of error,3' UN-supported committees started
as early as in the 1950s to tackle this issue, though for more than three decades without visible success.32
Once more it needed the efforts of non-governmental groups such as the International Law Association
(ILA) and the Association Internationale de Droit Pénal (AIDP) to get things moving. What later on would
become the core of the Rome Statute’s regulation of mistake of fact and mistake of ‘law in Article 32, can be
found as early as in A Draft International Criminal Code of 1980 in recognizing mistake of law or of fact as a
defence, ‘if it negates the mental element ... provided that said mistake is not inconsistent with the nature of
the crime or its elements’.33 Thereafter the ILC, in revising its Draft Code of 1954, which had not yet taken
notice of errors, made a significant step by recognizing ‘exceptions to the principle of responsibility’ and
thereby also referring to ‘error of law or of fact’ in its Draft Code of 1987.34 By a somewhat strange statutory
technique, however, the ILC Draft did not positively recognize mistake as a ground for relieving criminal
responsibility, but rather precluded this effect in general by accepting mistake only for the exceptional case
that under the given circumstances the mistake was ‘unavoidable’ for the perpetrator. Since this regulation
appeared less than satisfying and no better solutions seemed available, the ILC Draft Code of 1991 refrained
from further mentioning mistake of fact and mistake of law at all, thus leaving it up to its general Article 14
on ‘defences and extenuating circumstances’ according to which ‘the competent court shall determine the
admissibility of defences under the general principles of law’, thus, at least tacitly leaving the door open for
errors of fact and law as potential defences in single cases.35

Although this indecisiveness of the ILC on essential issue was sharply criticized by academics,3° the ILC in
its Draft Code of 1996 upheld its position of leaving it to the Court whether to admit a defence, including
mistake, or not.37 In the meantime the ICTY and ICTR Statutes of 1993/1994 were even more reluctant,
completely
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(p- 897) refraining from any general clause on defences or other extenuating citcumstances, thus, leaving it
up to the Tribunals whether to pay attention to defences of mistake, as it might have done in the Erdemovié
case.3® At any rate, it had again taken the impetus of non-governmental initiatives to put the problems of
mistake of fact and law onto the legislative table. After the Siracusa Draft of 1995 had identified mistake of
fact and mistake of law as issues to be regulated,3° the Freiburg Draft of 1996, by clearly distinguishing
between factual and legal errors as well as requiring reasonable belief in not acting unlawfully, provided
two rules by which not only mistakes with regard to the definitional elements of the crime and its
prohibition but also mistakes with regard to justifying circumstances and provisions would have been
covered.+° Although the Updated Siracusa Draft appears to preserve the same pattern by literally adopting
paragraph 2 on mistake of law from the Freiburg Draft, it deviates significantly by starting its paragraph 2
with an equation of mistake of law and fact by equally requiring that the mistake ‘negates the mental
element’ and by degrading the reasonable belief of the perpetrator to a mere proviso.+

Whereas the ad hoc Committee in 1995 had not yet taken explicit notice of mistake of fact or mistake of
law,4* the non-governmental demands for regulations on mistake of fact or mistake of law seem to have
exerted sufficient influence to have this issue taken up officially and not to see it dropped any longer. Still,
however, wide-ranging differences in proposals (as evidenced in the compilation by the Preparatory
Committee of 1996,43) led to basically two opposing approaches in further discussions: whereas a more
general option would recognize both mistake of fact or of law as a defence ‘if not inconsistent with the
nature of the alleged
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(p- 898) crime’ and even if avoidable would still leave room for mitigation of punishment, the other option
would accept mistake of fact only ‘if it negates the mental element’ and would reject mistake of law in
principle.44

When looking back from the final result in the Rome Statute’s Article 32, the latter, stronger option was
obviously victorious by precluding mistake of law as far as possible and, in addition, by equating mistake of
fact or mistake of law in requiring the negation of the mental element, as proposed in the Updated Siracusa
Draft.45 Whereas the first decision on a narrow scope of mistake of law is political in nature and, thus, the
politicians are responsible for it, the equation issue is of a more doctrinal nature and thus open for
conceptual criticism. At any rate, however, when keeping in mind that, even in its final draft of April 1998,
the Preparatory Committee felt urged to note that there were still widely divergent views on this article,*°
we cannot but wonder that a consensus was reached at all.

I11. Variety of Mental States in the Rome Statute

As a provision of Part 3 on ‘General Principles of Criminal Law’, Article 30 of the ICC Statute establishes
requirements for the mental element valid for all crimes of that Statute. As indicated by its opening words
‘unless otherwise provided’, however, Article 30 is not the only place within the Statute where mental
elements can be found although it is the main one. Thus, while Article 30 merely states the general
requirements and basic concepts of ‘intent’ and ‘knowledge’, other mental states or variations with regard
to the degree of subjective responsibility may be found elsewhere in the Statute, for instance within the
specific definition of crimes or general principles of criminal law.4”

A. Mental Requirements Less Strong than Intention:
Negligence—Wantonness—Recklessness

On the one hand, the requirements of mens rea can remain below the threshold of intent. Since, for
instance, according to Article 28(1)(a) of the ICC Statute a commander is deemed responsible not only if he



knew but also if he ‘should have known’ that a subordinate was committing or about to commit a relevant
crime,
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(p. 899) his responsibility may be based on mere negligence rather than full intent. In a similar way, the
mental level of responsibility is lowered with certain grave breaches of the Geneva Conventions in that it
suffices that the extensive destruction and appropriation of property, not justified by military necessity, is
carried out merely ‘wantonly’ (Article 8(2)(a)(iv) of the ICC Statute) as ‘wantonness’ comes closer to
‘recklessness’ than to intent.4® The same is true of a commander’s responsibility for failure to exercise
control properly by ‘consciously disregarding information’ on the subordinates committing a crime.4° Still
less strong than intent, another variation can consist of the combination of partially higher, partially lower
mental requirements as in the case of crimes against humanity which require a certain criminal act, such as
murder, enslavement, torture or rape, which each on its own part must be part of a widespread or
systematic attack directed at any civilian population: whereas the core crime (as murder, etc.) must be
committed ‘with intent and knowledge’ according to the general requirements of Article 30(1) of the ICC
Statute, with regard to it possibly being involved with a widespread or systematic attack it suffices that the
perpetrator has ‘knowledge of the attack’ (Article 7(1) of the ICC Statute).

B. Stricter Requirements than Intention: Wilful—Purposeful—Treacherous

Contrary to the aforementioned lowering of mental requirements, other provisions in the Rome Statute
require stronger subjective graduations than provided for in Article 30 of the ICC Statute. This is
particularly the case with certain war crimes, such as killing or causing great suffering or depriving a
prisoner of war of the rights of fair and regular trial, which must be committed ‘wilfully’s° or the wounding
of individuals belonging to the hostile nation or army or a competent adversary which must be performed
‘treacherously’.5' With particular emphasis on the aim envisaged by the perpetrator, certain forms of
complicity such as aiding and abetting or in any other way contributing to a group crime must be
determined by a certain ‘purpose’ such as facilitating the commission of the crime or furthering a criminal
activity of the group, respectively.5> This picture becomes even more confusing when you consider that the
Rome Statute in close proximity to crimes requiring ‘wilful’ commission speaks of ‘intention’ or even omits
any special reference to the mental requirement as, for example, in war crimes.53
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(p. 900) Before denouncing this confusing diversity as sheer thoughtlessness, if not misconceived
arbitrariness, one must realize that the international crimes covered by the Rome Statute are mostly drawn
from existing international treaties which concerned themselves less with criminal doctrinal consistency
than with the imperatives of international negotiations and were thus not always careful in their use of
criminal law terminology.54 Instead of eliminating this diversity by removing the various mental references
from the specific crimes and by substituting them with a consistent general requirement and terminology as
may be observed with some national penal codes such as Austria (§§ 5—7), France (Article 121-3), Germany
(88 15, 18), or Poland (Article 8), it was probably a wise decision to leave the specific crime definitions as
they were developed within the original treaties; otherwise the Rome Statute would have run the risk of
missing the meaning of certain violations of Conventions if taken out of their international context. On this
line of reasoning, however, it would have been even wiser if the Preparatory Committee had also refrained
from defining ‘intent’ and ‘knowledge’ (in Article 30 of the ICC Statute) whilst leaving ‘wilful” and ‘purpose’
undefined. This has opened the door to speculation whether ‘wilfully causing great suffering’ in war crimes
is different from ‘intentionally causing great suffering’ by crimes against humanity, and both again different
from (mentally not specified) ‘causing serious bodily harm’ by genocide, and thus whether the latter



requires ‘intent’ and ‘knowledge’ according to the general rule of Article 30(1) of the ICC Statute. In such a
diverse configuration, selective definitions such as those provided for intent and knowledge can operate as
unpredictable obstacles, making consistent construction of divergent provisions more difficult rather than
easier.56

C. Specific Intent

Some provisions are characterized by their requiring that the crime be committed with a certain aim as, for
instance, in the case of genocidal acts ‘with intent to destroy a protected group’s” or in the case of aiding and
abetting ‘for the purpose of facilitating’ the commission of the main crime.>® In these cases, the general
‘intent and knowledge’ of Article 30(1) of the ICC Statute must be accompanied by a special intent (dolus
specialis). This combination of a ‘general intent’ (with
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(p. 901) regard to the basic act and its regular consequences and circumstances) and a ‘specific intent’ (with
regard to an additional aim)% is clearly exemplified in the case of complicity in group crimes in which the
relevant contribution must be made ‘intentionally’ and, in addition, ‘with the aim of furthering the criminal
activity of the group’.?® In order to avoid uncertainties, it had been contemplated making mention of both
types of intent;% the Preparatory Committee, however, deemed it not necessary to explicitly mention both
forms of ‘intent’ in the present Article 30 of the ICC Statute as ‘any specific intent should be included as one
of the elements of the definition of the crime’.5

On closer inspection, however, it is questionable in some cases whether crime definitions with the explicit
element of ‘intentionally’ or ‘with intent’ merely mean ‘intent’ in its general form or in terms of a specific
intent. A cleat answer is rarely found solely from the wording as such; more important is therefore the
context in which ‘intent’ is required. If it appears to be used in broader terms, it merely determines the
general requirements of the mental element. If, however, it is to express a certain purpose or a specific goal
of the perpetrator, a specific intent is at stake.®3 Although there might be doctrinal differences between
both, as evidenced in the rich as well as divergent literature in certain countries,® no fitting formula has
been found which could be easily handled. At any rate, one remarkable difference seems to be the following:
whereas with special intent particular emphasis is put on the volitional element, thus excluding mere dolus
eventualis,® general intent is characterized by Article 30 of the ICC Statute as requiring ‘knowledge’ as well,
thus strengthening the cognitive element. This means, for instance, in case of aiding and abetting, that,
according to Article 25(3)(c) of the ICC Statute, the aider
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(p. 902) in terms of ‘general intent’ must have knowledge of the main crime to be committed, whereas with
regard to the special intent of facilitating the commission of the crime, the aider and abettor must not only
know but even wish that his assistance shall have this effect.®® In a similar way, it would suffice for the
general intent of genocidal killing according to Article 6(a) of the ICC Statute that the perpetrator, though
not striving for the death of his victim, would approve of this result whereas his special ‘intent to destroy’ in
whole or in part the protected group must want to effect this outcome.5”

IV. The Mental Element according to Article 30 of the ICC Statute

A. Underlying Basic Concepts



Before going into details, it seems advisable to emphasize some basic features which are not explicitly
stated but nevertheless implicitly underly Article 30 (in connection with Article 32 of the ICC Statute).

1. The Exclusion of ‘strict liability’

Although ‘strict’ liability in terms of founding criminal responsibility on the fulfilment of the objective
elements of the crime is not explicitly excluded, the requirement of a mental element in Article 30 of the
ICC Statute makes clear that the crime must also be subjectively attributable to the perpetrator, even if the
crime definitions in Articles 6 to 8 do not explicitly require a certain state of mind. In this respect, Article
30 in requiring the commission of a crime ‘with intent and knowledge’ functions as a general and
supplementary rule for criminal responsibility according to the Rome Statute. What is more, this is not only
true for the perpetration of the crimes of Articles 6 to 8 of the ICC Statute, but applies also to the various
forms of perpetration and participation of Article 25(3) of the ICC Statute. This is because Article 25(3),
when it doesn’t require a special (and then remarkably stronger) state of mind at all,®® does not distinguish
between perpetration and participation and, thus, presupposes intention and knowledge according to the
general rule of Article 30 of the ICC Statute.®

Although a general one, this requirement is not absolute, as it is conditioned by the restriction of ‘unless
otherwise provided’. Thus, by leaving the door open for
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(p. 903) a multiplicity of regulations regarding the mental element, Article 30(1) of the ICC Statute could, at
least in theory, allow its complete suspension. Such a return to ‘strict’ liability concepts, meanwhile happily
relinquished in most criminal justice systems of the world, is hardly likely to happen in practice though,
since the Rome Statute, rather than yield to any sort of strict liability, in the end rejected preliminary
proposals for the inclusion of recklessness or mere negligence,” the only exception being the commander’s
responsibility for negligently not realizing his forces were committing a crime.”

As a matter of course, the mental element, whatever it is required for, must not be presumed but proven in
each individual case.” Consequently, it appears questionable whether conclusions from the objective
commission of a crime to the presence of the relevant mental element can be drawn as easily as suggested
by the Preparatory Commission’s Elements in allowing that the ‘existence of intent and knowledge can be
inferred from relevant facts and circumstances’.”3 If at all, such an inference would only be feasible as a
procedural device, but not in terms of a substantive substitute for intent.

2. No Full Comprehension of Guilt (in terms of ‘culpability’ or ‘blameworthiness’)

When reading of ‘mental element’ one could perhaps expect more than mere regulations on intent and
knowledge or on the exclusion of recklessness and negligence. For if ‘mental element’ is understood as
‘mens red’, as it appears from the equivocal usage of ‘mental element’ and ‘mens rea’ in the drafts of the
Rome Statute,” and if the Latin phrase of ‘mens rea’ is translated into modern English in terms of ‘guilty
mind’, as commonly done,” criminal guilt for an international crime seems to be either synonymous with
intent and knowledge, and thus restricted to a purely psychological fact, or guilt may also have a broader
meaning by requiring, beyond mere intention and knowledge, some sort of normative culpability or
blameworthiness which may be lacking even if the perpetrator, as in the
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(p- 904) case of mental disease or duress (Article 31(1)(a) and (c) of the ICC Statute), is aware that he is
killing a human being and does it nevertheless. This broader concept is represented in several recently
reformed penal codes, such as those of Austria and Germany, which expressly speak of ‘Schuld’ (guilt) in



terms of culpability or blameworthiness as distinct from intent and negligence,”® and thus, in fact, recognize
normative elements such as blameworthiness as well as psychological mental elements such as intention
and negligence, and both together under the common umbrella of subjective elements. Contrary to this, the
Rome Statute appears to adhere to a narrower psychological concept of the mental element (intent and
knowledge according to Article 30 of the ICC Statute) while the defendant’s incapacity to appreciate the
unlawfulness of the conduct or his acting under duress are described less specifically as ‘grounds for
excluding criminal responsibility’ (Article 31 of the ICC Statute). This more psychological approach rather
than a normative reproach may also explain why mistake of law shall exclude criminal responsibility only if
it negates the ‘mental element’ (Article 32(2) of the ICC Statute), whereas in the case of the perpetrator’s
ignorance of the prohibition German law, better reflecting reality and leaving the mental intention of the
act untouched, would merely deny his ‘Schuld’ (in terms of blameworthiness), provided that his mistake of
law was unavoidable.”” Therefore the Rome Statute can hardly be accredited a full comprehension of
blameworthiness, as occasionally assumed.”® In the Rome Statute’s favour, however, it must be conceded
that quite a few national penal codes barely older than the Rome Statute, such as those of France and Spain,
neither speak specifically of ‘mental element’ nor distinguish the lack of blameworthiness from other
grounds for excluding responsibility.7 Nevertheless, the criminal law doctrines of these countries did not
prevent them from developing normative concepts in terms of the French ‘élément moral or the Spanish
personal ‘culpabilidad’.8° There is no reason why a similar development of a more comprehensive concept
of the mental elements and blameworthiness should not be possible on the basis of the Rome Statute as
well.

B. Intention, Intent and/or Knowledge: Relations in Need of Clarification

At first glance, Article 30 of the ICC Statute appears quite clear when, first, requiring ‘intent and knowledge’
with regard to the material elements of the crime
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(p. 905) (paragraph 1) and, second, by defining ‘intent’ (paragraph 2) and ‘knowledge’ (paragraph 3). On
closer inspection, however, it appears puzzling that the elements of intent and knowledge, although
through the use of the word ‘and’ they are required together conjunctively (paragraph 1), they are not
equally related to the same points of reference: whereas ‘intent’ is related to conduct (paragraph 2(a)) and
its consequences (paragraph 2(b)) and in the latter case even reduced to mere awareness of the
consequences, ‘knowledge’ is related to the existence of certain circumstances or consequences occurring in
the ordinary course of events (paragraph 3). The uncertainty is increased when you realize that prior to the
February 1997 session of the Preparatory Committee there had been some debate as to whether the two
terms in question should be disjunctive using the word ‘or’ rather than conjunctive as in the final draft.8!
However, if the conjunctive version was chosen on the theory that one cannot act ‘intentionally’ without
having the ‘*knowledge of the relevant surrounding circumstances’,?? it would not have been necessary to
mention knowledge as an element of its own at all as an inherent precondition of intent. At any rate, the
conjunctive version is at least better than a disjunctive one would have been as the latter might promote the
misinterpretation that an international crime may be punishable either for mere proof of the perpetrator’s
intention to act (without necessarily knowing all relevant circumstances) or for the perpetrator’s mere
awareness of the circumstances and consequences of a crime (without necessarily intending for them to
occur).83

In order to ease the apparent frictions in the structure and wording of Article 30 of the ICC Statute, both an
analytical and a linguistic clarification might be helpful. From the psychological-analytical point of view,
the mental element is determined by (the presence or absence of) cognitive and volitional components both
of which can vary in different degrees.84 Only to name five gradations of the mental element most common



in national criminal codes and textbooks, its strongest type is characterized by the perpetrator’s full
knowledge of all material elements of the crime
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(p. 906) and by his purposeful will to bring about the prohibited result; in this so-called dolus directus in
the first degree the volitional element is certainly predominant, as for instance in the case of genocide
where the perpetrator plans on killing as many members of the protected ethnic group as possible. This
final will to kill is less strong in terms of a dolus directus in the second degree when, as in the case of a war
crime, the perpetrator aims at destroying a certain building, while not wishing, however certainly knowing
that he cannot reach his military aim without inevitably killing innocent civilians. The volitional element
becomes even less strong and, thus, the cognitive element gains more weight, in the case of so-called dolus
eventualis, where in the aforementioned example of a war crime the perpetrator does not wish to kill
civilians, but in being aware ofnthis danger is prepared to approve of it if it should happen. Although
coming very close to this last gradation, a further one can vary insofar as the perpetrator is aware of the
dangerousness of his bombing a building, but is not prepared to hit innocent civilians as well and therefore
acts solely due to his relying on the absence of civilians at the scene; within this spectrum of ‘recklessness’
or ‘conscious negligence’, as named in certain jurisdictions, the cognitive element is still present while the
volitional element is lacking. One step further takes us to so-called ‘unconscious negligence’, where even
the cognitive element is no longer actually present, but is merely hypothetical in that the perpetrator should
and could have known of the presence of circumstances and the occurrence of consequences constituting a
crime by his conduct.

When in describing these various gradations of the mental element the terms ‘intent’, ‘intention’ and
‘intentionally’ did not appear, this was done on purpose as these terms are burdened with various meanings
and their broader and narrower senses may be easily mixed up. This terminological problem seems to be an
English phenomenon. Whereas other legal languages, such as Italian and German, can easily comprise the
three aforementioned forms of dolus as ‘dolo’ or ‘Vorsatz’, thereby possessing special expressions for their
cognitive and volitional elements in terms of ‘coscienza e volonta’ or ‘Wissen und Wollen’,%5 in English legal
terminology a similar distinction between ‘dolus’ as distinct from other mental elements (such as
recklessness and negligence) and their cognitive and volitional components seems not to exist; therefore,
the term ‘intentional’ appears at times in the broader sense of ‘dolus’ and in other contexts in the narrower
sense of volitional (as distinct from cognitive). Despite the fact that ‘intention’ and ‘purpose’ are commonly
used synonymously,3¢ however, if it is true that ‘intention’ is the
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(p. 907) general word, while ‘intent’ is directed at a certain result and ‘purpose’ expressing a certain
determination,®” ‘intention’ could stand for dolus, whereas ‘intent’ could express its volitional component.8

In view of these facts the mental element in Article 30 of the Rome Statute may be construed in the
following way.

First, instead of ‘mental element’, Article 30 should bear the heading, or at least be understood, in terms of
‘intention’, the reason being that the present title gives the impression of comprising all mental
requirements while, in fact, Article 30 only deals with intention (in the aforementioned broader sense),
whereas other equally mental phenomena, such as mistake of fact or law as well as the commander’s
responsibility for negligent failure to prevent his forces from committing a crime, are dealt with elsewhere
(in Articles 32 and 28(a)(i), respectively).

Second, paragraph 1 of Article 30, in requiring ‘intent and knowledge’ (unless otherwise provided)
expresses the principal composition of ‘intention’ by both volitional and cognitive components. By



expressly naming both, is it made clear that each of them may have its own significance as, for instance, in
the case of Article 7(1) of the ICC Statute where the crime of murder, extermination etc. must be committed
with both intent and knowledge, whereas with regard to the widespread or systematic attack the crime is
part of ‘knowledge’ alone suffices.®

Third, paragraph 1 of Article 30 having left open what is to be understood by ‘intent’ and ‘knowledge’,
definitions are given in paragraphs 2 and 3. Although paragraph 1 relates intent as well as knowledge
without any differentiation to the ‘material elements’ of the crime, the reference points of intent and
knowledge are, in fact, different as evidenced by the distinctive mental requirements with regard to
conduct, consequences, and circumstances in paragraphs 2 and 3.

Fourth, whatever else the material elements may be, according to paragraph 2, the reference points of
intent are only the conduct and the consequence(s) thereof.

References

(p. 908) But even between these two material elements a remarkable difference must be mentioned:
whereas the relation to conduct must be truly volitional (sub-paragraph (a)), the relation to a consequence
(of the conduct) need not in any case be volitional as according to sub-paragraph (b), rather it suffices that
the perpetrator is ‘aware’ that the consequence will occur in the ordinary course of events—thus, even
within the intent requirement a clear degradation from volition to mere cognition is to be noticed.!

Fifth, in relating knowledge primarily to circumstances and to consequences, though the latter only insofar
as they occur in the ordinary course of events, paragraph 3 is correct in assuming that circumstances can
normally only be known of but not be intended. This is not exclusively so, however, as in certain cases the
perpetrator can very well wish to have a certain circumstance present, as for instance, if he intends to kill
not just any human being but rather a member of an ethnical group (in terms of Article 6 of the ICC
Statute); this circumstance is, thus, not only an object of knowledge (according to paragraph 3 of Article 30)
but of intent as well (paragraph 2). An even plainer inconsistency between paragraphs 2 and 3 concerns
‘consequences occurring in the ordinary course of events’ of which the perpetrator may have

‘knowledge’ (according to paragraph 3) as well as be ‘aware’ under the mantle of ‘intent’ (according to
paragraph 2 (b)).

After all, although Article 30 on the ‘mental element’ can certainly not be called a masterpiece of legal
architecture, it provides sufficient building blocks for a meaningful construction of ‘intention’ (as distinct
from other states of mind which have not been explicitly regulated), the details of which are still to be
considered.

C. The Object of Intention: The ‘material elements’

It seems worth mentioning that the ‘material elements’ as the object of intention came into Article 30(1) of
the ICC Statute at the very last moment, another sign of uncertainty about how to define the mental
element. While the earlier drafts had continuously spoken of ‘physical elements’? and the late change to
‘material elements’ may appear as nothing more than a matter of synonymity,% there is at least a difference
between the two terms insofar as ‘physical’ would certainly be narrower in connoting some sort of corporeal
or at least external objects (such as bodily harm or destruction of property) whereas ‘material’ is open
enough to
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(p. 909) comprise psychological injuries (as breaking the victim’s will) or even legal detriments (as
discrimination by apartheid or deprivation of a prisoner of war of a fair trial). On the other hand, however,



‘material’ element might even be understood as open enough to comprise any element connected ‘with (i)
the harm or evil, incident to conduct, sought to be prevented by the law defining the offense, or (ii) the
existence of a justification or excuse for such conduct’. In these terms, as they can be found in the definition
of ‘material element of an offense’ in the American Model Penal Code (Section 1.13 (10)), the intention of
the perpetrator would have to comprise not only all positive definitional elements of the crime but the
absence of justifications or other exclusions of criminal responsibility as well. Thus, provided that ‘material’
is understood in terms of ‘substantive’ as distinct from procedural elements, the only exceptions not to be
coveted by the intention would be matters of a procedural nature, such as the jurisdiction of the Court or
the statute of limitations.% This broad notion of material elements, as it is represented in the German
literature by a minority of scholars,% certainly has its merits if one is confronted with a mistake as to a
ground of justification; for if the intention must comprehend both the presence of all positive elements of
the crime (i.e. the act, its consequences, and attending circumstances) and the absence of facts which might
negate the crime (as by a justification), the perpetrator’s mistaken belief of being in a situation of self-
defence would exclude his intention and, thus, his criminal responsibility. In this way, as will be seen later,
one could indeed quite easily treat the mistaken assumption of a justification, as in the case of putative self-
defence; for if the intention also had to comprise the absence of justifying facts, the erroneous assumption
of those would ‘negate the mental element’ according to Article 32(2) sentence (2) of the ICC Statute.%

Yet, it is very questionable whether this route can in fact be taken. Even if the aforementioned broad notion
of ‘material elements’ in the Model Penal Code is a strong argument in this direction, the American Law
Institute itself does not adhere to it consistently, as it later on defines the ‘material element’ of offences as
‘those characteristics (conduct, circumstances, result) of the actor’s behaviour that, when combined with
the appropriate level of culpability, will constitute the offense’.9” As culpability is thereby only mentioned as
an additional (albeit necessary) component of responsibility, the ‘material elements’ constituting the
offence are conduct, circumstances, and result (in terms of consequences) and, thus, exactly the same three
objects of intent and knowledge according to Article 30(2)
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(p. 910) and (3) of the ICC Statute. So when certain drafters of the Rome Statute considered ‘material’ to be
interchangeable with ‘physical’, they apparently had the traditional actus reus in mind, as it also obviously
underlay the definition of the ‘material element’ in Article IV(2) of the Draft International Criminal Code.%®
This narrower notion of ‘material element’ also corresponds to the ‘élément matériel’ in the French
translation of the Rome Statute, as the classical French doctrine would comprehend this element as
‘manifestation extérieure de la volonté délictueuse’ (in terms of a prohibited result, such as aggression
towards a human person and injuries in the case of homicide or, in the case of theft, the taking away of
another’s property), as distinct from the ‘élément légal’ comprising the unlawfulness and the absence of
justification.'o° It thus comes as no surprise that the German translation of Article 30(1) of the ICC Statute
(drawn up by the Federal Government) speaks of ‘objektive Tatbestandsmerkmale’ in terms of comprising
the positive definitional elements of the crime while not covering negative grounds for excluding
responsibility.to!

Continuing in this vein, precluding elements of (constituting or negating) unlawfulness from the concept of
the ‘material elements’ and thus from being objects of intention, limits intention to the material elements
and leads to the disregard of the prohibition as such and, consequently, to the irrelevance of the
perpetrator’s consiousness of unlawfulness (which meanwhile by many jurisdictions is deemed a necessary
requirement of culpability). This logic could provide another explanation why the common law tradition
with its narrow restriction of intent to the ‘material’ (in terms of physical-factual) elements of the crime
definition has such difficulties in incorporating mistake of law into a comprehensive concept of an unlawful
and culpable act.*0>
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Corporate Aiding and Abetting of Human Rights
Violations: Confusion in the Courts

Doug Cassel

I. INTRODUCTION: TOO MANY QUESTIONS, TOO MANY ANSWERS

Can transnational corporations or their executives be held criminally or civilly
liable for aiding and abetting human rights violations committed by governments or
militaries of foreign countries where they do business? What body of law determines the
answer -- international law, the law of the foreign state, or the law of the home state?

If the answer is that corporations and their executives can be held liable, what
standard defines “aiding and abetting”™ liability? Does merely doing business in a
repressive state qualify? If a corporation sells goods or services to a repressive
government, does the corporation aid or abet if it has knowledge that its products will be
used to commit human rights violations? Or must corporate officers intend to assist the
commission of violations?

For corporate executives, the answer to one question -- whether they can be held
criminally liable as accessories to crimes against human rights -- has long been clear. As
early as 1946, for example, a British military court convicted the two top officials of the
firm that supplied Zyklon B to the Nazi gas chambers as accessories to war crimes.'

Beyond that modest marker, however, there is room for argument, and often active
debate, about everything else. To some extent the debate turns on whether international
criminal law requires that those who aid and abet merely have knowledge of the principal
crime, or must instead have a purpose to facilitate the crime. In United States federal
court suits against corporations under the Alien Tort Statute (“ATS”),? this international
law debate is compounded by a domestic dispute over whether the definition of “aiding
and abetting” should be drawn from international law or from federal common law.
Overlaying both debates is an even more basic disagreement about whether corporations
can be held liable in tort for violations of international law at all. The confusion
engendered by these multi-layered debates denies legal certainty, both to corporations
and to victims of human rights violations facilitated by corporations.

The U.S. Supreme Court recently failed to muster a quorum in a case that might
have clarified the extent of corporate liability for aiding and abetting under the ATS.?

* Professor of Law, Notre Dame Presidential Fellow, and Director, Center for Civil and Human Rights,
Notre Dame Law School.

! See generally Trial of Bruno Tesch and Two Others (The Zyklon B Case), 1 Law Reports of Trials of War
Crim. 93 (1947) (Brit. Mil. Ct., Hamburg, 1-8 March 1946); see also cases discussed infra Part 11.A.

2 Alien Tort Claims Act, 28 U.S.C. § 1350 (2007) (providing that federal district courts "shall have original
jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a
treaty of the United States™).

* Khulumani v. Barclay Nat’l Bank Ltd., 504 F.3d 254 (2d Cir. 2007), aff’d for lack of quorum sub nom.
American Isuzu Motors Inc. v. Lungisile Ntsebeza, 2008 U.S. LEXIS 3868 (May 12, 2008). See discussion
of this case infira Part 111
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D. The International Criminal Court: A Purpose Test

A few months before the ICTY Trial Chamber in Furundzija adopted a knowledge
test for aiding and abetting, the Rome Statute of the International Criminal Court (“ICC”)
adopted a purpose test for most, but not all, cases of aiding and abetting.”” Article 25 (3)
(c) of the ICC Statute makes criminally responsible one who, “[f]or the purpose of
facilitating the commission of such a crime, aids, abets, or otherwise assists in its
commission or its attempted commission, including providing the means for its
commission . . . .” (emphasis added).”®

In retrospect, this standard seems surprising. Only two years earlier, as noted
above, the respected International Law Commission adopted a “knowingly” aids or abets
standard in its Draft Code. How did the ICC end up with a purpose test?

The drafting history shows that the purpose test was not adopted until the Rome
Conference. Several prior drafts of the ICC Statute, including the final draft submitted to
the Rome negotiators by the Preparatory Committee in 1998, bracketed the language of
what ultimately became article 25 (3)(c). The bracketed language, indicating
disagreement among the drafters, would have imposed responsibility on one who “[with
[intent][knowledge] to facilitate the commission of such a crime,] aids, abets or otherwise
assists in the commission . . . .”"’

There was thus a longstanding disagreement between advocates of a “knowledge”
test and those who preferred an “intent” test. The dispute was not resolved until the final
negotiating conference at Rome. In the end, neither term was chosen, and instead out
popped the “purpose” test.

Why? I have not found any official explanation. DePaul Law Professor M. Cherif
Bassiouni, who chaired the drafting committee at the conference, explains that the
decision was taken not by his committee, but by the Working Group on the General
Principles of Criminal Law,*® chaired by Per Saland, Director of the Department for
International Law and Human Rights of the Swedish Ministry for Foreign Affairs.® In a

** Rome Statute of the International Criminal Court, United Nations Diplomatic Conference on
Plenipotentiaries on the Establishment of an International Criminal Court, adopted July 17, 1998, entered
into force, July 1,2002, UN. Doc. A/CONF.183/9, 21, art. 25.3(¢c), 37 I.L.M. 999 (1998) [hereinafter ICC
Statute]. Curiously, the Furundzija Court, although citing art. 25 of the then new [CC Statute in regard to
actus reus, did not discuss it in regard to mens rea, in regard to which it cited only article 30 of the ICC
Statute, dealing with knowledge and intent. Furundzija, Case No. IT-95-17/1-T, § 231, 243-45.

36 1CC Statute, supra note 35, art. 25.3(c) provides: “In accordance with this Statute, a person shall be
criminally responsible and liable for punishment for a crime within the jurisdiction of the Court if that
person:

(c) For the purpose of facilitating the commission of such a crime, aids, abets or otherwise
assists in its commission or its attempted commission, including providing the means for its
commission; . ..”

37 M. CHERIF BASSIOUNI, THE LEGISLATIVE HISTORY OF THE INTERNATIONAL CRIMINAL COURT: AN
ARTICLE-BY-ARTICLE EVOLUTION OF THE STATUTE 194 (2005), (1998 Preparatory Committee Draft art.
23.7(d)); see id. at 197 (Zutphen Draft art. 17.7(d)); see id. at 198 (Decisions Taken By Prepatory
Committee In Its Session Held 11 to 21 February 1997, article B(d)); see also id. at 203 (1996 Preparatory
Committee, Proposal 3.2 “An accomplice is a person who knowingly, through aid or assistance, facilitates
the preparation or commission of a crime.”)

% Telephone interview with Cherif Bassiouni, Professor, DePaul University College of Law, in Chicago, IL
(Feb. 22,2008).

% See THE INTERNATIONAL CRIMINAL COURT: THE MAKING OF THE ROME STATUTE xviii (Roy S. Lee ed.,
1999) [hereinafter Lee].
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compilation of reports on the drafting process edited by the Executive Secretary of the
Diplomatic Conference, Mr. Saland discusses article 25, but not article 25 (3) (c), or how
the bracketed dispute between “knowledge™ and “intent” got resolved as “purpose.”

Professor Bassiouni believes the dispute had to do with differences between civil
law and common law lawyers and different understandings of language.*' If so, the
language in the end seems to have come out the same in both English and French: a
“purpose” test."

Professor Dr. Kai Ambos, a leading scholar who was a member of the German
delegation at the Rome Conference and in a position to know, explains that the “purpose”
test was borrowed from the Model Penal Code of the American Law Institute.*
Originally adopted in 1962, the Model Code specifies a purpose test for aiding and
abetting, as follows:

Section 2.06. Liability for Conduct of Another; Complicity.

(3) A person is an accomplice of another person in the commission of an
offense if:
(a) with the purpose of promoting or facilitating the commission of the
offense, he

(ii) aids or agrees or attempts to aid such other person in planning or
committing it . . . .*

Professor Ambos’ explanation is supported by the similarity of language between
Model Penal Code 2.06(3) (a) (“purpose of promoting or facilitating the commission of
the offense™), and ICC Statute Article 25 (3) (¢) (“purpose of facilitating the commission
of such a crime”).*

The question, then, is what a purpose test means.* In the Model Penal Code, a
person acts “purposely” if he or she has a “conscious object” to cause a given result.” To

“ Id. at 198-200.

! Telephone conversation with Cherif Bassiouni, Professor, DePaul University College of Law, Chicago,
IL (Feb. 22, 2008).

*2 The equally authoritative French text of the first clause of article 25(3)(c) reads, “En vue de faciliter la
commission d’un tel crime . . ..” Statut de Rome de la Cour pénale internationale, art. 25(3)(c) (July, 7
1998), available at http://www.icrc.org/DIH.nst/WebART/585-50025?0penDocument. This might
literally be translated, “With a view toward facilitating the commission of such a crime . . ..” A more
accurate translation is probably, “With the aim of facilitating the commission of such a crime ....”

 Kai Ambos, General Principles of Criminal Law in the Rome Statute, 10 CRIM. L.F. 1, 10 (1999).
Professor Dr. Ambos is the Chair of Criminal Law, Criminal Procedure, Comparative Law and
International Criminal Law at the Georg-August-Universitit Géttingen in Germany.

* MODEL PENAL CODE: OFFICIAL DRAFT AND EXPLANATORY NOTES 29-30, § 2.06 (1985) (as adopted at
the 1962 Annual Meeting of the American Law Institute) [hereinafter MODEL PENAL CODE].

¥ See full text of ICC Statute art. 25(3)(c), supra note 36.

4 [CC Statute supranote 35, at 24, arts. 30.2, 30.3. The ICC Statute defines “knowledge” and “intent,” but
not “purpose.” The word “purpose” is not used elsewhere in the substantive criminal articles of the Statute,
except in article 25.3(d). See full text infra note 54.

7 MODEL PENAL CODE § 2.02(2)(a) (“A person acts purposely with respect to a material element of an
offense when: (i) if the element involves the nature of his conduct or a result thereof, it is his conscious
object to engage in conduct of that nature or to cause such a result; and (ii) if the element involves the
attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that
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aid and abet under the Code, one must have a conscious object to cause the commission
of the principal crime.

However, this Code definition is not necessarily imported into the ICC Statute.

The ICC Statute is a treaty. In international law the general rule is that a “treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms
of the treaty in their context and in the light of its object and purpose.”® The
“preparatory work™ of a treaty is only a “supplementary’ means of interpretation,
consulted only to “confirm” the meaning that results from the general rule, or if the
general rule produces an unclear or absurd meaning."’

In this case the drafting history simply confirms the meaning resulting from the
general rule, because the “ordinary meaning” of “purpose” is that the person consciously
intends to bring about the result in question.*

Even so, “purpose” in the ICC Statute need not mean the exclusive or even primary
purpose. A secondary purpose, including one inferred from knowledge of the likely
consequences, should suffice. Consider, for example, the Zyklon B case. The court
accepted that the purpose of the defendant businessmen in selling Zyklon B, while
knowing that it would be used in the gas chambers, was to make a profit. For all the court
knew, the defendants could not care less about Hitler’s goal of eliminating the Jews; they
simply aimed to profit from his doing so. Yet by supplying gas in the knowledge that it
would be used to kill human beings, one may infer that one of their purposes --
admittedly secondary -- was to encourage continued mass killings of Jews. Only so
could they continue selling large quantities of gas to the Nazis for profit: if Hitler were to
cease gassing Jews, the Nazis would no longer buy so much gas.”!

they exist.”).

8 Vienna Convention on the Law of Treaties, art. 31.1, May 23, 1969, 1155 U.N.T.S.331 [hereinafter
Vienna Convention].

¥ Id. art. 32 (“Recourse may be had to supplementary means of interpretation, including the preparatory
work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from
the application of article 31, or to determine the meaning when the interpretation according to article 31: (a)
leaves the meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or
unreasonable.”).

*® The first definition of “purpose” in Merriam-Webster’s Online Dictionary, for example, is “something set
up as an object or end to be attained.” Merriam-Webster’s Online Dictionary Definition of Purpose,
available at http://www.merriam-webster.com/dictionary/purpose.

31 Cf. Direct Sales Co. v. U.S., 319 U.S. 703, 713 (1943). In upholding the conspiracy conviction of a drug
company that supplied obviously excessive quantities of morphine to a physician who it must have known
was selling them illegally, the Court inferred criminal intent from the company’s knowledge. The Court
explained: “When the evidence discloses such a system, working in prolonged cooperation with a
physician's unlawful purpose to supply him with his stock in trade for his illicit enterprise, there is no legal
obstacle to finding that the supplier not only knows and acquiesces, but joins both mind and hand with him
to make its accomplishment possible. The step from knowledge to intent and agreement may be taken.
There is more than suspicion, more than knowledge, acquiescence, carelessness, indifference, lack of
concern. There is informed and interested cooperation, stimulation, instigation. And there is also a ‘stake in
the venture’ which, even if it may not be essential, is not irrelevant to the question of conspiracy.
Petitioner's stake here was in making the profits which it knew could come only from its encouragement of
Tate's illicit operations. In such a posture the case does not fall doubtfully outside either the shadowy
border between lawful cooperation and criminal association or the no less elusive line which separates
conspiracy from overlapping forms of criminal cooperation.” (Footnote omitted.)
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This seems to be the only reasonable interpretation of “purpose,” if article 25 (3)
(c) is interpreted, as it must be, in light of the “object and purpose” of the ICC Statute.™
The purpose of the Statute is to ensure that “the most serious crimes of concern to the
international community as a whole must not go unpunished.”” It is difficult to believe
that the drafters would have intended that those who knowingly supply gas to the gas
chambers, for the primary purpose of profit, should escape punishment.

A separate provision of article 25 -- article 25 (3) (d) -- provides an alternative
theory of responsibility where a “group of persons™ acts “with a common purpose.”*
Anyone who intentionally facilitates a crime by such a group can be held responsible, if
he or she has either the “aim” to further the group’s criminal activity or purpose, or the
“knowledge” of the group’s intention to commit the crime.” The ICC Statute thus
embraces a “knowledge” test as sufficient to impose criminal responsibility on one who
aids and abets a group crime.*®

Per Saland, the Swedish diplomat who chaired the Working Group at Rome,
explains that this provision emerged from a debate over whether to include criminal
responsibility for conspiracy between common law lawyers, who favored it, and some
civil law lawyers whose systems do not criminalize conspiracy. The solution was found
at Rome by borrowing, “with slight modifications,” language from the International
Convention on the Suppression of Terrorist Bombings, and inserting it into what is now
article 25 (3) (d) of the ICC Statute. '

> Vienna Convention, supra note 48, art. 31.1.

33 ICC Statute, supra note 35, at 4, pmbl.

> [CC Statute, supra note 35, at 22, art. 25.3(d) provides: “In accordance with this Statute, a person shall
be criminally responsible and liable for punishment for a crime within the jurisdiction of the Court if that
person . ...”

(d) In any other way contributes to the commission or attempted commission of such a crime by a
group of persons acting with a common purpose. Such contribution shall be intentional and shall either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group,
where such activity or purpose involves the commission of a crime within the jurisdiction of the Court; or
(i) Be made in the knowledge of the intention of the group to commit the crime . . . .”
> ICC Statute, supra note 35, art. 25 (3)(d)(i), (ii).
3% Professor Ambos does not agree that article 25 (3) (d) allows mere knowledge to suffice to aid and abet a
group crime. Because he reads article 25 (3) (d) to require the “aim” of promoting the crime, he views it as
duplicative of article 25 (3) (c), and hence “simply superfluous.” Ambos, supra note 43, at 12-13. With
respect, Professor Ambos’ reading is not supported by the text of article 25(3)(d), which makes
“knowledge” an alternate theory of liability for aiding and abetting a group crime. [CC Statute, supra note
35, art. 25(3)(d). Nor is his reading supported by the general presumption that drafters do not insert
superfluous articles.

As put succinctly by another scholar, the better reading is that “under the ICC Statute, while intent is
required to aid and abet a crime committed by a single person (or a plurality of persons not forming a joint
criminal enterprise) [under article 25(3)(c)], knowledge is sufficient to aid and abet a joint criminal
enterprise [under article 25(3)(d)].” A. Reggio, Aiding and Abetting in International Criminal Law: The
Responsibility of Corporate Agents and Businessmen For “Trading With The Enemy” of Mankind, 5 INT’L
CRIM.L.REV. 623, 647 (2005). Reggio suggests that a “possible reason” for the lower mens rea required to
aid and abet group crimes is that they are considered “more serious than crimes committed by a single
person.” Id. at 647, n. 102.
°7 Lee, supra note 39, at 199-200; see International Convention for the Suppression of Terrorist Bombings,
art. 2(3)(c), Jan. 8, 1998, G.A. Res. 164, UN. GAOR, 52nd Sess., Supp. No. 49, at 389, U.N. Doc. A/52/49
(1998) (making criminally responsible anyone who, “(c) In any other way contributes to the commission of
one or more offences as set forth in paragraph 1 or 2 of the present article by a group of persons acting with
a common purpose; such contribution shall be intentional and either be made with the aim of furthering the
general criminal activity or purpose of the group or be made in the knowledge of the intention of the group
to commit the offence or offences concerned.”).
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In the context of the terrorist bombings convention, the purpose of this theory of
criminal responsibility is understandable: anyone who contributes to the commission of a
terrorist bombing by, say, supplying explosives or funds, and who has knowledge of a
terrorist group’s intent to commit a bombing, should be held criminally responsible.

Parallels could arise in the corporate context. For example, where a corporate
executive contributes funds or explosives to a Colombian paramilitary group, knowing of
its intent to murder labor leaders or bomb a union office, the executive should be held
criminally responsible for aiding and abetting the crimes. His knowledge is sufficient;
there is no need to prove that he shared the purpose to kill the labor leaders (although that
too may be inferred from the circumstances). In some cases governmental bodies may
also be sufficiently cohesive and criminal to qualify as “groups,” so that corporate
executives who knowingly assist them can be held criminally responsible for aiding and
abetting.”®

In conclusion, despite the “purpose” test in ICC Statute article 25 (3) (c), one can
make a responsible argument that customary international law, as reflected in the
majority of the post-World War II case law, the case law of the ICTY” and ICTR,® the
ILC Draft Code, and group crimes under article 25 (3) (d) of the ICC Statute, requires
that those who aid and abet merely have knowledge that they are assisting criminal
activity.

% Articles 9 and 10 of the Nuremberg Charter allowed the International Military Tribunal to declare a
“group or organization” criminal. The Nurnberg Trial 1946, 6 F.R.D. 69, 131 (1946). The Tribunal’s
Judgment defined groups based on whether they had a common criminal purpose or activity, whether they
committed crimes as a group rather than merely as a collection of individuals, and whether the group’s
members participated knowingly and voluntarily at a responsible level. The Tribunal viewed "group" as a
“wider and more embracing term than ‘organization.’" /d. at 146. In either case, the Tribunal explained, “A
criminal organization is analogous to a criminal conspiracy in that the essence of both is cooperation for
criminal purposes. There must be a group bound together and organized for a common purpose. The group
must be formed or used in connection with the commission of crimes denounced by the Charter.” /d. at
132.

The Tribunal found some but not all of the accused government agencies to be criminal groups in this
sense. Finding that the Gestapo and SD were used for criminal purposes after 1939, the Tribunal declared
to be criminal “the group composed of those members” who held positions above a certain level after 1939
and who became or remained members with knowledge that the group was being used to commit crimes
under the Charter, or who were “personally implicated as members of the organization in the commission
of such crimes.” Id. at 139-40.

On the other hand, neither Hitler’s Cabinet nor the military high command were deemed to be groups.
After 1937 the Cabinet never “really acted as a group or organization.” It never met and was “merely an
aggregation of administrative officers subject to the absolute control of Hitler.” Although “[a] number of
the cabinet members were undoubtedly involved in the conspiracy to make aggressive war . . . they were
involved as individuals, and there is no evidence that the cabinet as a group or organization took any part in
these crimes.” /d. at 144-45.

In the case of the military high command, the Tribunal noted that “their planning at staff level, the
constant conferences between staff officers and field commanders, their operational technique in the field
and at headquarters was much the same as that of the . . . forces of all other countries.” It continued, “To
derive from this pattern of their activities the existence of an association or group does not . . . logically
follow. On such a theory the top commanders of every other nation are just such an association rather than
what they actually are, an aggregation of military men, a number of individuals who happen at a given
period of time to hold the high-ranking military positions.” /d. at 146.
> Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Trial Chamber, Judgment, § 193 n. 217 (Dec. 10,
1998), reprinted in 38 1.L.M. 317, § 193 n. 217 (1999); see also Prosecutor v. Krstic, Case No. [T-98-33-A,
Appeals Judgment, 4 134, 143 (Apr. 19, 2004); see also Prosecutor v. Tadic, Case No. [T-94-1-T, Trial
Chamber Judgment, 4 674 (May 7, 1977).

% See, e.g., Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment, § 545 (Sept. 2, 1998).
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Moreover, even if a stricter interpretation of customary law might be required for
ATS law in the U.S. (as discussed below), leading to the adoption of the more stringent
standard of ICC Statute article 25 (3) (c) -- that the aider and abettor must do so for the
“purpose” of facilitating a crime -- such purpose need not be exclusive or primary. One
who knowingly sells gas to the gas chamber operator for the primary purpose of profit
may be inferred to have a secondary purpose of killing people, so that he can keep selling
more gas to kill more people. Such a merchant of death aids and abets the principal
murderers. Neither the ICC Statute nor any other source of international law should be
interpreted otherwise.

E. International Criminal Law Responsibility of Corporations

Corporations cannot generally be prosecuted before international criminal courts,
and current international law does not generally impose criminal responsibility on
corporations. The Nuremberg Charter did permit the International Military Tribunal to
declare “groups or organizations” criminal. However, the Tribunal could do so only at
the trial of an “individual.”®" Moreover, the only consequence of declaring an
organization criminal was not to punish the organization, but rather to permit individual
members to be put on trial for belonging to the organization, without the need in each
case to retry its “criminal nature.”® The Nuremberg Tribunal thus declared as criminal
the groups consisting of the knowing and voluntary members (in some cases only those
above a certain rank) of the Nazi Party Leadership Corps, SD, SS and Gestapo.®

Otherwise only natural persons were tried at Nuremberg. Likewise the ICTY,
ICTR and ICC Statutes all provide jurisdiction only over natural persons.” The reason is
in part philosophical objections by some states to prosecutions of legal entities,” and in
part the fact that only some national justice systems (such as the United States) allow
corporations per se to be convicted of crimes.

Per Saland describes the unsuccessful effort at the Rome Conference to subject
“legal entities” to ICC jurisdiction. He explains that a very difficult issue throughout the
Conference was

whether to include criminal responsibility of legal entities . . . . This
matter deeply divided the delegations. For representatives of countries
whose legal system does not provide for the criminal responsibility of
legal entities, it was hard to accept its inclusion, which would have had
far-reaching legal consequences for the question of complementarity.
Others strongly favored the inclusion on grounds of efficiency . . . .

¢! Nuremberg Charter, supra note 17, art. 9.

% Id. art. 10.

%3 The Nurnberg Trial 1946, 6 F.R.D. at 131-46.

S ICTY Statute, supra note 20, art. 6; ICTR Statute, supra note 21, art. 5; ICC Statute, supra note 35, art.
25(1).

% The argument is that individuals, but not abstract legal entities, can bear moral responsibility and hence
deserve criminal conviction. See M.C. BASSIOUNI, CRIMES AGAINST HUMANITY IN INTERNATIONAL
CRIMINAL LAW 378 (Kluwer Law Int. 2d ed. 1999).
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Mens Rea

Mens rea, as a synonym for mental element, is made up of those elements of the offence which concern
the interior and psychological sphere of the actor. Mens rea may be contrasted with the actus reus,
which is made up of the material, external elements of the offence. The evolution of ICL has been
fragmentary, mainly as a result of decisions of national judges, each based on the principles of criminal
liability proper to the legal system to which such judges belong. This has made the emergence of a general,
i.e. customary, international law definition of mental element very difficult. As for treaties or binding SC
resolutions establishing international criminal tribunals, Art. 30 ICCSt. outlines a mental element typical,
‘unless otherwise provided’, of all the crimes provided for in Arts. 6, 7 and 8, which consists both of intent
with respect to the conduct and consequences and knowledge in relation to the circumstances and
consequences of the crime. Both these psychological attitudes are the subject of a specific definition. This
provision applies only to the ICC jurisdiction; it does not codify previous customary law, and it is doubtful
whether, in time, it may give rise to a general rule of ICL. If the clause ‘unless otherwise provided’ is
understood too extensively, it might relegate Art. 30 ICCSt. to (p. 413) a residual role with respect to other
sources, even in ICC case law.

It is difficult to find even basic notions that are common to all the major legal systems of the world. In
common law systems, depending on the kind of offence, mens rea is normally made up of intent
(distinguished as either direct or oblique intent, or general versus special intent), knowledge (that may
co-exist with intent), and recklessness (in its various forms), while significance is only exceptionally
attributed to negligence, or to various species of mens rea (e.g. wilfulness, malice). In civil law systems, a
distinction is made between dolus (dol, Vorsatz, dolo) and culpa (Fahrldssigkeit, colpa, negligéncia,
imprudencia, imprudence/négligence). Dolus is formed by a will whose intensity may vary (from
intention—direkter Vorsatz, dolo diretto, intention, dolo directo—down to merely taking the risk—dolus
eventualis, bedingter Vorsatz, dolo eventuale, dol éventuel, dolo eventual) and full knowledge of the
actus reus. Culpa exists when there is no dolus, but the offence could have been avoided if the actor’s
behaviour had complied with accepted standards of prudence. When negligence is accompanied by
awareness of the violation of that standard—and by the erroneous conviction that in any case the offence
could be avoided—we are faced with so-called advertent negligence (negligéncia cosciente; colpa
cosciente; culpa consciente, bewusste Fahrldssigkeit).
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In reality, the notion of mental elements as upheld in the major legal systems of the world is extremely
complex. Some definitions (e.g. recklessness or intent) and distinctions (e.g. between dolus eventualis and
advertent negligence) are not yet clear even in the systems that adopt them. Concepts that seem to be
analogous on the terminological and conceptual level, may vary their meaning when they are included in
structurally different legal systems (for instance, the different legal regulation of mistake of fact may
make analogies between intent and dolus directus only apparent). Thus, the only principles that may truly
be said to be common are the following:

1. the most serious form of mens rea, which is always a sufficient basis for a criminal conviction, is
the one in which the subject’s main aim is the perpetration of the crime, in full awareness of all its
constitutive elements;

2. the minimum form of mens rea which is sufficient, in all legal systems, for offences that are
analogous to the underlying offences in international criminal law, is that of the person who
pursues ends that are different from the commission of the crime, but knows and accepts the risk of
wholly fulfilling the actus reus.

The case law of the ad hoc tribunals largely comports with these indications. Negligence is normally
considered insufficient, except in cases of command responsibility. At least the awareness of a higher
—or reasonable—likelihood of risk is required (e.g. Judgment, Stakié (1IT-97-24-T), TC, 31 July 2003, §
656 et seq.). Importance is a Iso attributed to the taking of that risk, with the result that the category of
dolus eventualis is often mentioned (e.g. Stakié, TJ, § 661), though this element often appears to be
deduced simply from the awareness, on the one hand, and, on the other, from the high level of risk
created, measured by an objective test (see Judgment, Blaskié (IT-95-14-A), AC, 29 July 2004, § 34 et
seq.). Elsewhere, the Prosecutor was asked to prove that the actor could not reasonably have believed that
the elements of the crime would not be fulfilled (Judgment, Kunarac (I1T-96-23-T), TC, 22 February
2001, § 435). This kind of mens rea is similar to advertent recklessness, or to the simplified ascertainment
of dolus eventualis. In this way, ad hoc tribunals reach a good compromise between opposing
requirements. On the one hand, they make a juridically correct choice, because they use a mental element
that is shared by the most important legal systems and also is sufficiently intense to act as the basis for a
criminal conviction of an international nature. On the other, they exclude any easy impunity in the case
(very common in practice) of a fragmentation of the commission of the international crime among several
actors or co-perpetrators. Especially when a joint criminal enterprise is large and complex,
participants who play marginal roles, or take part in phases that are logically and chronologically distant
from the final fulfilment of the crime, do not have full awareness of every element of the overall offence
committed, but at most are aware of a concrete risk of one or more criminal events (Judgment,
Furundzija (IT-95-17/1-T), TC, 10 December 1998, § 236 ff.). In a case in which one of the perpetrators
committed an act outside the common criminal design, the foreseeability of that act was considered
sufficient to attribute responsibility to the participants who did not personally will it. It was specified,
however, that this form of mens rea is something more than negligence, given that the prosecutor had to
demonstrate that ‘the actions of the group were most likely to lead to that result’ (objective test: a high
risk), that the co-perpetrator possessed awareness of this risk (cognitive element) and ‘nevertheless
willingly took that risk’ (voluntary

< » References

(p. 414) element, in practice, automatically deduced from the first two): Judgment, Tadié (IT-94-1-A),
AC, 15 July 1999, §8§ 194—220. This is not, therefore, an exception, but an application of the normal
concept of mens rea. In an important decision, it was held that the responsibility of a person who plays a
leading role in a joint criminal enterprise may be only based on wilful blindness (culpable indifference)
regarding the possible commission of crimes not directly willed by him, or directly willed by other co-
perpetrators. In practice, however, it was proved that the defendant had taken notice of the effects of other
people’s crimes (dead bodies of victims, bloodstains, signs of violence), and consequently the ICTY, once
again, simply resorted to reasonable criteria of proof of a dolus eventualis, which in any case was
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considered necessary (Judgment, Kvoéka and others (I1T-98-30/1-T), TC, 2 November 2001, §§ 407—
408).

Art. 30 ICCSt. rejects mere recklessness and dolus eventualis, because it requires awareness that a
consequence will occur in the ordinary course of events (not could occur) and awareness that a
circumstance falling under the notion of the crime exists (not could exist). In short, the actor must be sure
that he is committing, or helping to commit, a crime. This restrictive, rigorous choice as regards mens rea
may prevent the extension of responsibility, for example, to all the subjects involved in a joint criminal
enterprise. It is consistent, however, with the requirement of limiting the jurisdiction of the court only to
the categories of conduct that arouse a particular social alarm, committed by subjects playing fundamental
roles, and consequently more aware of the criminal nature of the overall project. Another novelty must be
taken into account in trials within the jurisdiction of the ICC: in conformity with the ordinary civil law
rule, the Statute expressly recognizes that a mistake regarding an element of the definition of the crime,
whether material (mistake of fact) or normative (mistake of law), is capable of excluding the mens rea,
whether it is a ‘reasonable’ or an ‘unreasonable’ mistake (Art. 32 ICCSt.). Also a culpable mistake may
exclude a real and actual knowledge of all the circumstances and the certainty of the consequences, which
are essential elements of the mens rea, as defined by Art. 30 ICCSt.

As regards the special forms of mens rea indicated in the definitions of certain specific crimes it bears
pointing out that the wilfulness typical of some war crimes (e.g. ‘wilful killing’ or ‘wilfully causing great
suffering or serious injury to body or health’: Art. 130 GC III; Art. 2(a), (c), (f) ICTYSt.), which ‘includes
both guilty intent and recklessness which may be likened to serious criminal negligence’ (Judgment,
Blaski¢ (IT-95-14-T), TC, 3 March 2000, § 152), is mentioned in Art. 8(2)(1), (iii), (vi) ICCSt. This
indication is therefore binding also for the ICC; the rule of Art. 30 ICCSt. only applies ‘unless otherwise
provided’. For other war crimes, on the contrary, the ICCSt. departs from the other sources in requiring a
true intent (e.g. Art. 8(2)(b)(i), (ii), (iii), (iv), (ix), (xxiv), (xxv)). This requirement must be interpreted in
accordance with the definition of intent in Art. 30 ICCSt. The same goes for those definitions of crimes
which expressly use the term knowledge (see expressly last part of Art. 30 ICCSt.). Among these, the most
significant one is Art. 7(1): knowledge of the attack, which distinguishes, as an element of context, crimes
against humanity. As knowledge, in Art. 30 ICCSt., means awareness that a circumstance really exists,
the ICC will have to depart from the case law of ad hoc tribunals, according to which it is sufficient that the
actor knowingly took the risk of participating in the implementation of the inhumane plan, policy or
organization (Judgment, Tadié¢ (IT-94-1-T), TC, 7 May 1997, § 656 et seq.; Blaskié¢, TJ, §§ 251, 255, 257;
Kunarac, TJ, § 434). In any case, the details of the overall project of attack on human rights need not be
known (see Kunarac, TJ, § 434) and ‘the perpetrator does not need to share the purpose or goals of the
broader attack’ (see Judgment, Muvunyi (ICTR-2000-55A-T), TC, 12 September 2006, § 516). In
contrast, the ICCSt. does not introduce any innovation as regards the specific intent of the crime of
genocide.

Further indications about mens rea in international crimes may be drawn from the ratio which is normally
recognized for this element of the offence. Commentators dealing with both common law and civil law
systems argue that if criminal law were to punish facts which escape the awareness, the will, or at least the
control of the actor, not even the most careful and honest person could feel safe from punishment; instead
of being a useful means of social orientation, criminal law would become a dangerous instrument of
repression and a cause of collective uncertainty. For this reason, many civil law systems use the concept of
culpability (Schuld, colpevolezza, culpa), intended as an appraisal of the subject’s specific grounds for
acting in a manner other than that prescribed by law. Besides the mental element, this appraisal takes into
account other situations that may influence the ability to behave differently, which in common law
systems have the value of defences, e.g. insanity, minority, intoxication, ignorantia legis, duress, superior
order. Also ad hoc international tribunals seem to require a concrete reason for behaving differently from
the legal prescriptions. This rationale illuminates a series of
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(p. 415) standards of application which are by now consolidated. Thus, for example, only the real
perception of a risk may lead a subject to behave differently, or at least to be more careful about what he
does or does not do; it is therefore not possible to ascertain the mens rea by having recourse to merely
objective tests, based only on what an abstract ‘reasonable’ or ‘honest’ man would have understood, and
done, in a similar case. Consistently with these considerations, ad hoc tribunals refuse to presume the
necessary negligence for superior responsibility, and require, instead, proof of an awareness, in the
presence of which the superior ‘had reason to know’ about the offences of his subordinates (Delalié and
others (IT-96-21-A), AC, 20 February 2001, § 384 ff.; Judgment, Akayesu (ICTR-96-4-T), TC, 2
September 1998, § 489). From another point of view, the push to ‘behave differently’ is given by the
knowledge of doing harm or being likely to do harm. It is therefore only this cognitive element that needs
to be ascertained, whereas it is unimportant whether the defendant intimately shared the causing of that
harm. Consistently with this criterion, it is by now clear that a specifically racist or inhumane frame of
mind is not a necessary element of crimes against humanity, while the ethical significance of certain
motives—e.g. sadism, cruelty, racism—is at most an aggravating circumstance (Blaski¢, TJ, §§ 783 ff.), or a
criterion of proof of dolus. Also the discriminatory intent typical of persecution is intended as a sub-
category of specific intent (Judgment, Vasiljevié (IT-98-32-T), TC, 29 November 2002, § 248 et seq.;
Judgment, Kupreskié¢ and others (IT-95-16-T), TC, 14 January 2000, § 632 ff.; Stakié¢, TJ, § 737 et
seq.).

Precisely because the actor should entertain a full motivation to behave differently from what is prescribed
by an international criminal rule, ignorance of the rule that defines the crime has been considered
irrelevant, ever since the Nuremberg trials. Ignorantia legis poenalis does not prevent the subject from
perceiving the harmfulness of his own behaviour. Art. 33 ICCSt., however, admits an excuse, under certain
conditions, for ignorance of an international prohibition caused by a superior order, or by a norm of the
local legal system, which is in contrast with that prohibition, provided that this refers to war crimes, or
offences whose criminal nature is at times not so evident. This, too, may be an indication of the
progressive affirmation, also in ICL, of a culpability that takes into account the specific, real existence of a
reason for behaving differently.

ANTONIO VALLINI
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A. The General Mental Requirement: Intent and Knowledge (Article
30 ICC Statute)

(1) Preliminary remarks and terminological clarifications

Article 30 of the ICC Statute contains the general mens rea rule for international criminal law. It requires
that the material elements of a crime are committed with intent and knowledge, that is, it pursues a
binary approach, apparently excluding any lower standard. In fact, this is one of the several issues of
interpretation of Article 30, which we will have to analyse in more detail below.! Another issue refers to
the meaning of the term ‘committed’ in Article 30. Apparently it is, however, not limited to the material
commission or perpetration of a crime but also embraces the other modes of criminal liability provided for
in Article 25(3) of the ICC Statute.? Apart from that, Article 30 raises several other issues of interpretation.
Before we analyse these in more detail, two preliminary clarifications have to be made.

First of all, the meaning of the term ‘intent’ must be clarified. A literal interpretation—leaving alone the
underlying philosophical issue of a psychological understanding of intent as opposed to a normative
understanding of culpability (discussed previously)3—yields ambiguous results. Intent can be understood
either in the general sense, embracing the cognitive and volitional aspects of the mental element,* or in a
mainly volitional, purpose-based sense.> While traditional common law knows specific intent crimes
implying aim and purpose, for example burglary,® intent or intention was always understood in both a
volitional and cognitive sense.” Modern English law still includes in the definition of intention, separate
from purpose, ‘foresight of virtual certainty’; at best, the core meaning of intent or intention is reserved to
desire, purpose, and so on.8 In
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(p. 267) R v Woolin, the House of Lords, with regard to a murder charge, defined intention by referring to
‘virtual certainty’ as to the consequence of the defendant’s actions.® Also, the US Model Penal Code
(‘MPC), which served as a reference for the ICC Statute in many regards, albeit distinguishing between
‘purpose’ and ‘knowledge’ (s. 2.02(a)), defines the former in a cognitive sense by referring to the
perpetrator’s ‘conscious object’ with regard to conduct and result.’® According to the Australian Criminal
Code Act (‘CCA’) a person acts with ‘intention’, with regard to conduct, if he ‘means to’ engage in it, or,
with regard to a result, if he ‘means to bring it about or is aware that it will happen in the ordinary course
of events’." Interestingly, with regard to the knowledge or awareness standard, common law jurisdictions
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oscillate between ‘practically’ or ‘virtually certain™? and a lower awareness that a certain result ‘will occur

in the ordinary course of events’.!3

In civil law jurisdictions, the distinction between purpose and knowledge and, thus, the meaning of
‘intention’ is likewise not always clear-cut.'4 In French law,'5 the expression ‘intention criminelle’ was
introduced into the former Criminal Code (Article 435) by a legislative Act on 2 April 1892 but was never
explicitly defined. The Code employed the expressions ‘a dessein, volontairement, sciemment,
frauduleusement, de mauvaise foi’ (‘intentionally, voluntarily, knowingly, fraudulent, and mala fide’). The
new Criminal Code refers to criminal intent in Articles 121—3, but does not define it either. The French
judges, apparently considering themselves—in the sense of Montesquieu’s famous proverb—as only the
‘bouche de la lot’, have refrained from proposing a general definition of criminal intent.’ In the scholarly
literature, ‘intention’ is defined in both a volitional sense!” and a cognitive sense.® On this basis, a
distinction between the volitional dolus directus (direct intent) and the cognitive dolus indirectus (indirect
or oblique intent) is drawn.'® In German and Spanish law, dolus directus in the first degree (‘dolus
specialis’, ‘intencion’, ‘Absicht’) is normally understood as expressing a strong volitional (will, desire) and
a weak cognitive (knowledge, awareness) element.2° Dolus in this sense means the desire to bring about
the
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(p. 268) result, or can be defined as a ‘purpose-bound will’.?! Yet, this apparently straightforward
interpretation is by no means uncontroversial. In the Spanish doctrine, ‘intencién’ is understood by an
important part of the doctrine either as intent in a general sense (‘dolus’, ‘dolo’)?? or as encompassing both
forms of dolus directus (desire and knowledge).?3 Even the German term ‘Absicht’, which in ordinary
language possesses a clear volitional tendency, is, in legal terminology, not invariably understood in a
purpose-based sense.>4 Apart from that, ‘Absicht’ need not necessarily refer to all preconditions,
transitional stages, intermediate goals, or side effects which are inevitably connected with the desired
ultimate aim and are necessary steps to be taken on the way to this aim (e.g., the destruction of a group in
the case of genocide). Such inevitable, closely interconnected side effects or intermediate steps are
encompassed by the ‘Absicht’, if the perpetrator knows with virtual certainty of their occurrence.?> On the
other hand, the perpetrator may desire or wish, for example, the destruction of a group (as required by
Article 6 ICC Statute) only as an intermediate goal—as a means to a further end.2® He may, for example,
pursue the final aim of a military occupation of a region populated by the affected group and, in order to
reach this final goal, kill or deport members of the respective group with the intent to destroy it. While in
this case, this intermediate goal would still be part of the main consequences brought about by the
perpetrator’s conduct and as such would be willingly and intentionally produced on the way to the final
goal, the situation would be different if the destruction of the group would only be an unwelcome side
effect of the perpetrator’s conduct to gain final control of the respective region, that is, it would not be part
of the main consequences as envisaged by the perpetrator but only an unfortunate, subsidiary collateral
consequence.?’

Another issue refers to the—often ignored—difference between intent and motive in criminal law. The
principle of culpability®® requires that the perpetrator acts with a certain state of mind, normally with
intent; possible motive(s), that is, the reason(s) why the agent performed the act, is (are) irrelevant in this
respect.?9 This—here so-called—irrelevance thesis has been correctly recognized by the international case
law.3° Thus, in principle, a certain motive only becomes relevant at the sentencing stage as a mitigating or
aggravating
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(p. 269)
» View full-sized figure
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Figure 8. The mental element in International Criminal Law (Art. 30 ICC Statute)
Source: own elaboration

factor.3* However, the irrelevance thesis requires two qualifiers. First, the legislator may include certain
motives in the offence definition and make them part of the mens rea element, in particular of a special
intent.3? Secondly, there is a classical scholarly discussion over whether certain motives or convictions of a
‘délinquant par conviction’ (‘Gewissenstdter’) may exclude the agent’s criminal responsibility (by way of a
justification or excuse).33 Yet, while this would make motives relevant at the level of attribution, it does
not affect the constituent elements of the offence (the actus reus, élément matériel,34 tipo, Tatbestand),
that is, the ‘délinquant par conviction’ fulfils the elements of the actus reus, acting, by all means,
‘tipicamente’ (‘tatbestandsmdapig’).
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(p. 270) We can now turn to the actual interpretation of Article 30. While the reference in paragraph 1 to
‘intent’ and ‘knowledge’ seems to be quite straightforward in that it expresses the volitive and cognitive
side of the mental element, a closer look at the provision as a whole reveals some inconsistencies. Thus, to
begin, the subject matter or objects of reference of Article 30 must be analysed. Then, the different degrees
or standards of mens rea are to be examined. The following figure tries to summarize the provision and its
main problems.

(2) The subject matter or objects of reference of Article 30 in general

(a) The general object of reference of the mental element: material elements

Article 30(1) of the ICC Statute refers to the ‘material elements’ of the offence. In the original text which
was submitted to the Drafting Committee of the Rome Conference the term ‘physical elements’ was used.
However, the drafters substituted ‘physical’ with ‘material’, invoking problems with translation into the
other official UN languages and questioning the identical meaning of both terms.35 This is not very
convincing because the term ‘material’ has more substance than ‘physical’. It at least makes clear that
substantive—and not procedural—elements are intended within the meaning. In any case, Article 30 takes
an ‘element analysis’—as opposed to a ‘crime analysis’—approach, which draws on the MPC.3° Section
1.13(10) MPC defines a ‘material element of an offence’ as ‘an element that does not relate exclusively to
the statute of limitations, jurisdiction, venue, or to any other matter similarly unconnected with (i) the
harm or evil, incident to conduct, sought to be prevented by the law defining the offense, or (ii) the
existence of a justification or excuse for such conduct’. Accordingly, ‘material elements’ would refer to
substantive legal requirements of criminal liability including grounds for excluding criminal responsibility,
but they would not include procedural impediments to a criminal prosecution. The subject matter of the
mental element would not only encompass the actus reus of an offence, but also substantive defences.
Thus, the agent would have to act with at least an awareness of the defence.
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Against such an interpretation of the term ‘material elements’ is its usage in the former codifications and
in common law in general. The American Law Institute uses elsewhere a narrower understanding of the
‘material element’ which embraces the elements of the agent’s action—‘conduct, circumstances, result’—in
the offence.3” In Article VI(2) of Bassiouni’s Draft International Criminal Code of 198538 the term
‘material elements’ was used as tantamount to the actus reus, that is, to the objective elements of the
offence. An additional argument in support of this narrow reading is the meaning of the term ‘physical
elements’, which was originally meant to be used instead of ‘material elements’. ‘Physical elements’ are
only the objective elements of an offence. This is also confirmed by the interpretation of the French
version of Article 30 of the Statute. In the classical French doctrine the term ‘élément matériel’ meant the
manifestation of the criminal will of the agent. The principle ‘pas d’infraction sans activité matérielle’
rules the French law, but it is understood less strictly since the recognition of crimes of endangerment
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(p. 271) (Gefdhrdungsdelikt) and criminal liability for attempted crimes. Today, the ‘élément matériel’
encompasses the conduct (act or omission) independently from the result.39 While it may also, similar to
s. 1.13(10) MPC, encompass grounds for excluding criminal responsibility—if one does not see these as a
separate category of the ‘élément légal’*°—the prevailing doctrine understands it as an equivalent to the
Anglo-American actus reus. 4* In contrast, the Spanish version of the Statute uses the term ‘elementos
materiales’, which encompasses more than mere actus reus. The objective elements of an offence would
have to be described with ‘elementos objectivos del tipo’ or ‘elementos del tipo objectivo’. The term
‘elementos materiales’ seems to be used here as an antonym of procedural elements. This would be
congruent with the definition of ‘material elements’ contained in the MPC and would also encompass
grounds excluding criminal responsibility. Ultimately, the decisive argument in favour of a restrictive
interpretation is provided for by Article 30 of the ICC Statute itself. Article 30(2) and (3) refer to ‘conduct’,
‘consequence’, and ‘circumstance’—which are elements of the actus reus. Therefore, ‘mental elements’ in
Article 30 should be interpreted as referring only to the objective elements of an offence.**

¢

(b) The specific objects of reference of the mental element: ‘conduct’, ‘consequence’,

and ‘circumstance’

The elements introduced by Article 30(2) and (3) belong, from a systematic perspective, to the ‘material
elements’. Article 30(1) connects the material elements with the mental element (‘intent and knowledge’);
paragraph 2 defines ‘intent’ with regard to ‘conduct’ and ‘consequence’; and paragraph 3 defines
‘knowledge’ with regard to ‘circumstance’ and ‘consequence’. Thus, conduct, consequence, and
circumstance constitute the concrete forms of the material elements.43 The wording is based on previous
codifications#4 and on s. 2.02 MPC.# This provision distinguishes not only between four different
categories of intent (‘purpose’, ‘knowledge’, ‘recklessness’, and ‘negligence’) but links intent to ‘conduct’,
‘result’, and ‘attendant circumstances’. Similarly, speaking about the necessary intent, s. 18 of the English
Draft Criminal Code Bill (‘DCCB’)4° refers to ‘results’ and ‘circumstances’ and s. 2(4) of the Canadian Draft
Bill to ‘conduct’, ‘consequence’, and ‘circumstances’.4” Section 14 of the Australian Criminal Code (CCA)
subdivides the ‘physical elements’ into
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(p. 272) ‘conduct’, ‘circumstance’, and ‘result of conduct’, where ‘conduct’ means action, omission, or a
‘state of affairs’. The fault elements are intention, knowledge, recklessness, or negligence (s. 17).

What then do the terms ‘conduct’, ‘consequence’, and ‘circumstance’ concretely mean? Article 30(2)(a)
refers to a ‘conduct’ (‘comportement’, ‘conducta’), paragraph (2)(b) to ‘consequence’ (‘consequence’,
‘consequencia’). Thus, on the one hand, the reference is made to the conduct of a criminal offence—the
prohibited act or omission covered by the offence definition4®*—and, on the other hand, to the consequence
of a criminal action—a common element in the definition of most crimes. Accordingly, ‘consequence’ in
this context means the (completed) result or the danger that was caused by the conduct.4° This also



follows from s. 18(b)(ii) DCCB, which relates intention to results and makes clear that this term is used as
a synonym for ‘consequence’.5° In doctrinal terms, subparagraph (a) refers then to the act or omission of
the agent, that is, an element pertinent to each and every criminal offence, while subparagraph (b) refers
to the result, that is, an element contained only in a result crime. During the discussion of the Preparatory
Commission, it was expressed that ‘conduct’ should encompass only wilful human action, contrary to
involuntary body movements.5! This is not convincing, for such a clarification would have had to be agreed
upon in a general definition of ‘act’ or actus reus, but such an agreement was not reached in Rome.5? In
any case, intentional conduct is predicated on voluntary human action, that is, this is a necessary
prerequisite for the existence of intent.53

The interpretation of ‘conduct’ and ‘consequence’ as referring to conduct and result crimes also makes
sense from the perspective of general doctrinal considerations. On the one hand, the distinction is also
known in national systems. The common law systems distinguish between conduct and result crimes.>4
The French doctrine distinguishes between ‘infraction matérielle’ and ‘infraction formelle’, which in its
structure corresponds to the differentiation between conduct crime and result crime.>> The Spanish
doctrine refers to ‘delito de mera actividad’ and ‘delito de resultado’,5° thereby taking up the reference to
‘conducta’ and ‘consecuencia’ in Article 30 ICC Statute. On the other hand, the Rome Statute contains not
only result crimes but also conduct crimes in the case of war crimes,5” for example, declaring that no
quarter will be given (Article 8(2)(b)(xii) and (e)(x)) or the employment of poison or poisoned weapons
(Article 8(2)(b)(xvii)).58 Many offences distinguish between the prohibited conduct and the consequences
triggered
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(p. 273) thereby, and combine them. Article 8(2)(b)(iv) criminalizes the launching of an attack in the
knowledge that it will cause loss of life or injury to civilians. According to Article 8(2)(b)(vii), making
improper use of a flag of truce is a criminal offence if it results in death or serious personal injury.

Apart from ‘conduct’ and ‘consequence’, Article 30(3) introduces the term ‘circumstance’ (‘circonstance’,
‘circumstancia’). In the common law system, the ‘circumstance’ element refers to relevant facts pertaining
to the definition of a criminal offence,59 like for example the age or sex of the victim of a sexual offence or,
in the case of theft, the fact that the property belongs to another person.®® From a German perspective, the
agent who is ignorant of such a circumstance—as ‘a fact which is a statutory element of the offence’—lacks
intent within the meaning of § 16 of the German Criminal Code (‘StGB’).%! The ‘facts’ belonging to the
definition of the offence are regularly: conduct, object of the conduct, consequence (result), and the
attendant circumstances of the offence,% that is, that they are the material facts making up the offence
definition.®3 In turn, all these definitional or statutory elements are the object of reference of the mental
element.®4 If one considers the actus reus as defining the wrongfulness of the conduct (as
Unrechtstypus),®s then it includes in particular those elements which constitute the specific degree of
wrongfulness of an offence.%®

Despite these general definitions, the boundaries between conduct, consequence, and circumstance may
become blurred, especially if one defends a broad reading of the conduct element.®” Take for example the
war crime of the transfer of the occupation power’s civilian population into the occupied territory (Article
8(2)(b)(viii)). One may define the whole offence definition as ‘conduct’, or take a narrow approach and
consider the status of a territory as ‘occupied’ and the fact that the population is that of an occupying
power as circumstances, with the ensuing consequences with regard to the necessary mental standard.®8
Further, it is controversial which of the elements of Articles 6—8 ICC Statute are to be seen as
‘circumstances’. Apart from the conceptual problem just mentioned, this controversy gains particular
importance since the classification of an element as a ‘circumstance’ would trigger the knowledge
requirement, stipulated by Article 30(3) as ‘awareness that a circumstance exists’.9 Thus, if one makes a
particular element of Articles 6—8 a ‘circumstance’, especially those included in the chapeau of the
provisions, the agent has to be aware
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(p. 274) of it. We will have to return to this practically very relevant problem below, when dealing with the
particular crimes.

(3) The standard or degrees of the mental element

The mental standards regarding ‘conduct’, ‘consequence’, and ‘circumstance’ provided for by Article 30(2)
and (3) are not entirely clear. Some clarifications have therefore to be made in this section.

(a) With regard to ‘conduct’

In this regard it is required that the agent ‘means to engage’ (‘entend adopter’, ‘se propone incurrir’) in the
‘conduct’. It is clear that Article 30(2)(a) refers to the volitional aspect of the conduct and not, as already
explained above, to its voluntariness or involuntariness. But does the emphasis on the volitional aspect
mean that dolus directus in the first degree, that is, a purpose-based direct intent, is required? Does the
agent have to act with a purpose to perform this particular conduct? While the wording of the English,
French, and Spanish text favours this conclusion,”? it is problematic that in legal doctrine dolus directus in
the first degree regularly refers to the consequence and not the conduct envisaged by the offence.” It is
difficult to imagine an intentional, purpose-based conduct if the agent does not pursue a specific goal but
only performs a specific act. Nevertheless, this does not mean that an intentional, purpose-based
commission of a pure conduct crime is impossible;”? only, unlike in a result-based crime, the purpose does
not refer to a consequence but to the conduct itself. Thus, a soldier can employ poison or poisonous
weapons (Article 8(2)(b)(xvii)) on purpose, namely, if this is exactly what he wants to do, that is, if he
‘means to engage in the conduct’. He may, in addition, with the same act want to bring about a specific
consequence or result; yet, this is irrelevant as long as he only meant to perform the particular conduct.”
Of course, with its emphasis on the volitional aspect of the mental element (‘means to engage’),
subparagraph (a) introduces a high threshold with regard to the conduct element. Thus, for example with
regard to the employment of poisonous weapons, the mere awareness of the soldier would not suffice.

A lower standard may, in light of the unambiguous wording of subparagraph (a), only be possible if one
also reads into the volitional ‘means to engage’ a cognitive standard, similar to the understanding of
‘purposely’ in § 2.02(2)(a)(ii) MPC as awareness regarding the attendant circumstances.”* This comes
close to the view in the German doctrine that volitional consequences are also those whose occurrence the
agent holds for certain or at
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(p. 275) least very probable, if the actions are performed according to his plan.”> This broad reading has
also been adopted by the Lubanga PTC’s definition of dolus directus in the first degree”® and it is
supported by Article 30(2)(b) where ‘intent’ incorporates knowledge and, therefore, allows for a cognitive
element for the ‘(specific) intent crimes’.”7 Of course, such a (cognitive) reading of subparagraph (a) would
broaden it to the detriment of the accused and thus conflict with the lex stricta aspect of the principle of
legality embodied in Article 22(2) of the ICC Statute.”® Thus, in sum, given the clear wording of
subparagraph (a), with regard to conduct the agent must mean to engage in it, that is, want to perform this
particular conduct.”d

(b) With regard to ‘consequence’

Regarding the consequences, Article 30(2)(b) stipulates two categories of the mental element. The first
category corresponds to the ‘conduct’ standard of subparagraph (a): ‘the agent means to cause’ (‘entend
causer’, ‘se propone causar’). Thus, regarding the causal course of events and the consequences, the agent
has to act with a direct, purpose-based intent. More clearly than in the case of subparagraph (a), the object
of reference of the mental element here—a result crime—calls for a purpose-based interpretation (dolus
directus in the first degree).8° The second category establishes a cognitive standard which draws on the
indirect or oblique intent of common law and the dolus directus in the second degree of civil law:8! the
agent must be aware that the consequence ‘will occur in the ordinary course of events’.



The first question arising is whether the volitive and cognitive standards are required cumulatively or only
alternatively. By employing the disjunctive ‘or’, subparagraph (b) seems to support an alternative reading.
However, Article 30(3) repeats the cognitive standard with regard to ‘consequence’ and Article 30(1)
requires both ‘intent and knowledge’. Thus, the interplay of paragraphs 1 and 3 implies that, regarding
‘consequence’, the agent has to act with intent and knowledge.52

The wording ‘in the ordinary course of events’ comes from the English law and can also be found in s.
18(b)(ii) DCCB.83 Herewith, the intermediate consequences and collateral effects necessary for the final
result which are virtually certain and do not rest on a ‘wholly improbable supervening event’ can be
imputed to the agent.84 By way of example: if the agent blows up an aeroplane to obtain the insurance
money (which is his final aim), it corresponds to the ‘ordinary course of events’ that the passengers will die
(intermediate consequence or collateral effect). Thus, in order to impute the consequence(s) to the agent,
his awareness that a particular consequence will occur in the ordinary course of events
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(p. 276) suffices; the ordinary course standard adds an objective component to the otherwise subjective
knowledge requirement. Such collateral effects can be qualified as ‘wanted’, because the agent assumes
with virtual certainty that they will occur.85

(c) With regard to ‘circumstance’

Article 30(3) of the ICC Statute requires the agent’s awareness ‘that a circumstance exists’. If one holds—
against this author’s opinion—that ‘knowledge’ encompasses ‘wilful blindness’, it could be read into
paragraph (3) and it would suffice that the agent was wilfully blind regarding a circumstance.8°

Apart from that, this paragraph raises the question as to which type of ‘awareness’ is required. Is factual
awareness sufficient or does the agent have to act with ‘legal’ or ‘normative awareness’, that is, with
awareness regarding certain legal requirements? This will be dealt with in a special section below.87

(d) Are lower standards than ‘intent’ and ‘knowledge’ sufficient?

It is controversial whether Article 30 ICC Statute, notwithstanding the ‘unless otherwise provided’
formula,®® excludes per definitionem any lower threshold than ‘intent’ and ‘knowledge’. As we have just
seen, pursuant to paragraph 2, the ‘intent’ requirement is fulfilled if the agent ‘means to engage’ in a
certain ‘conduct’ or ‘means to cause’ a certain consequence or is ‘aware that it will occur in the ordinary
course of events’. Does this definition exclude any lower threshold? The issue has become practical in
particular with regard to the lower intent standard of dolus eventualis, well known in civil law
jurisdictions. In contrast, it is not particularly problematic that recklessness, that is, a form of conscious
risk-taking,89 is not encompassed by Article 30 since otherwise mere risk awareness without a volitional
component9° and, with regard to a consequence (Article 30(2)(b)), less than the required awareness would
suffice.9! The exclusion of recklessness is also confirmed by the fact that the respective provision of the
‘Draft Statute’ was finally not adopted.®? In addition, as will be shown later, the Statute expressly requires
recklessness for some war crimes under Article 8 and thus makes clear that this mental standard falls
under the ‘unless otherwise provided’ clause of Article 30.

The question whether Article 30 ICC Statute encompasses also the dolus eventualis standard is more
complex. The ICC’s Pre-Trial Chamber I held in the Lubanga confirmation decision that Article 30
requires a volitional element which, apart from intent and knowledge, encompasses also dolus
eventualis.?3 Tt further distinguished between two
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(p. 277) scenarios which reach the required threshold. First, where the actor is aware of the substantial
likelihood that his conduct will result in the realization of the objective elements of the crime, but,
nevertheless, decides to carry it out.94 Secondly, where the risk of bringing about the objective elements of
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the crime is low, but the actor clearly or expressly accepts this risk.95 However, PTC I did not provide any
reasoning for its interpretation except invoking the ad hoc tribunals’—similarly unfounded—recourse to
dolus eventualis.%® In contrast, the Bemba PTC II in its confirmation decision held that Article 30
embraces only direct intent.%” According to the Chamber, the wording ‘will occur in the ordinary course of
events’ comes ‘close to certainty’,8 while in the case of dolus eventualis, the occurrence of the undesired
consequences is a mere likelihood or possibility.92 The Chamber concluded that if the drafters of the
Statute had intended to include such a lower category of mens rea, they could have used the wording ‘may
occur’ or ‘might occur in the ordinary course of events’, which comes closer to expressing a mere
eventuality or possibility.’°° The Chamber further pointed to the travaux préparatoires which show that
dolus eventualis appeared in the initial negotiations, but was dropped at an early stage.'°* The Lubanga
Trial Chamber concurred with this view in its long-awaited judgment, arguing that Article 30(2)(b)
excludes dolus eventualis because it demands full awareness with regard to the existence of a risk that the
harmful consequences will occur.'°?

This view is in line with a position that I espoused as early as 1999,'°3 arguing Article 30(2)(b) requires a
higher degree of certainty than the dolus eventualis’ mere possibility on the basis of uncertain facts'°* with
regard to the consequences arising out of the criminal conduct.'5 In fact, dolus eventualis is a kind of
‘conditional intent’ by which a wide range of subjective attitudes towards the result are expressed, which
have as a common denominator that the agent ‘reconciles himself with the result (‘sich mit der
Rechtsgutsverletzung abfinden’) as a possible cost of attaining his ulterior goal.’°® As to recklessness, this
means that dolus eventualis entails a higher volitional threshold—the volitional element in the form of the
‘reconciling himself’ with the result is, in fact, absent in recklessness'®’—which, in turn, means that the
former stands between dolus eventualis and conscious
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(p. 278) (advertent) negligence (‘bewusste Fahrlissigkeit’).1°8 In any case, as regards the standard of
Article 30(2)(b), the agent who only ‘reconciles himself with the harmful outcome of his conduct is
indifferent to it but not aware that ‘it will occur in the ordinary course of events’. The agent only thinks
that the result is possible. Thus, consenting to the finding of the Pre-Trial Chamber II, the wording of
Article 30 hardly leaves room for an interpretation which includes dolus eventualis within the concept of
intent as a kind of ‘indirect intent’.29

Also, the PTC I’s recourse to the case law of the ad hoc tribunals is not at all convincing. None of the
Statutes in question contains a general provision defining mens rea. Thus, the judges of the ICTR and
ICTY were bound neither by the statutory wording nor the drafting history but, quite to the contrary, could
take recourse to rules of customary law valid at the time when the crimes were committed. Finally, there is
a policy argument against dolus eventualis: the nature of the ICC as a court of last resort to avoid impunity
for international core crimes entails a particular gravity of the crimes to be prosecuted by the Court. This
gravity is not only expressed by the actus reus, but also by the mens rea, and a higher degree of the latter
adds to the gravity of the respective crimes.'?

(4) The object of reference of the mental element with regard to the specific
crimes (Articles 6—8 ICC Statute)

As shown above,! the objects of reference of the mental element are the material elements of the offences
contained in Articles 6—8. The peculiarity of these crimes is, though, that they contain ‘contextual
elements’ or a chapeau by means of which they receive their international dimension.'*? It is unclear
whether the mental element also encompasses these contextual elements, that is, if they constitute
material elements within the meaning of Article 30(1).

The following analysis of the subjective requirements of each particular crime will take into account the

Elements of Crimes (hereinafter ‘Elements’), which, according to Article 9 of the ICC Statute, are intended
to ‘assist’ the Court in the interpretation and application of Articles 6—8. Although the Elements of Crimes
are part of the applicable law according to Article 21(1)(a),''3 Article 9—as lex specialis—clarifies that they
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(p. 626) Article 30. Mental element/Elément psychologique

1. Unless otherwise provided, a person 1. Sauf disposition contraire, nul n’est pénalement
shall be criminally responsible and liable responsable et ne peut étre puni a raison d’un crime
for punishment for a crime within the relevant de la compétence de la Cour que si
jurisdiction of the Court only if the I’élément matériel du crime est commis avec
material elements are committed with intention et connaissance.

intent and knowledge.

2. For the purposes of this article, a 2. Ily a intention au sens du présent article lorsque:

person has intent where:

a) In relation to conduct, that a) Relativement a un comportement, une
person means to engage in the personne entend adopter ce comportement;
conduct;
b) In relation to a consequence, b) Relativement a une conséquence, une
that person means to cause that personne entend causer cette conséquence ou
consequence or is aware that it will est consciente que celle-ci adviendra dans le
occur in the ordinary course of cours normal des événements.
events.
3. For the purposes of this article, 3. Ily a connaissance, au sens du présent article,
‘knowledge’ means awareness that a lorsqu’une personne est consciente qu’une
circumstance exists or a consequence circonstance existe ou qu’une conséquence
will occur in the ordinary course of adviendra dans le cours normal des événements. «
events. ‘Know’ and ‘knowingly’ shall be Connaitre » et « en connaissance de cause »
construed accordingly. s’interpreétent en conséquence.

Introductory Comments

Actus non facit reum nisi mens sit rea. Fault is an essential component of all criminal prosecution,
although criminal law systems recognize a number of degrees or forms of it, such as negligence and
recklessness. Crimes are usually analysed with respect to two elements, one of them mental (the mens rea)
and the other material (the actus reus). But there is no parallel provision to article 30 in the Rome Statute
dealing with the material element. It was not for want of proposals. Several were submitted in the course
of the drafting of the Statute,' and a provision on the material element appeared in the final draft adopted
by the Preparatory Committee.? According to Per Saland, who presided over the relevant negotiations at
the Rome Conference, the actus reus provision was dropped because it was too difficult to reach
agreement.3 Professor Roger S. Clark has written: ‘Saland does not explain further how the issue became
too hard and I have not found anything useful in the public record.#
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(p. 627) Drafting of the Provision

As with most of the other general principles in the Rome Statute, the issue of codifying the mental element
of crimes did not arise until the General Assembly phase of the negotiations. Several draft texts were
submitted during the sessions of the Preparatory Committee.5 According to the 1996 Report of the
Committee:



A general view was that since there could be no criminal responsibility unless mens rea was

proved, an explicit provision setting out all the elements involved should be included in the

Statute. There was no need, however, to distinguish between general and specific intention,

because any specific intent should be included as one of the elements of the definition of the
crime.®

Aside from defining the nature of the mental element, using the classic criminal law notions of ‘intention’
and ‘knowledge’, there was much debate about, and many attempts to codify, the concept of
‘recklessness’.” At the third session of the Preparatory Committee, in February 1997, a text emerged that is
essentially identical to article 30.8 Despite much continuing discussion, it remained unchanged in the final
draft of the Preparatory Committee, where it was presented without square brackets or footnotes.?
However, a fourth paragraph was also proposed that concerned recklessness. Although part of the
Preparatory Committee draft, it was in square brackets. A footnote indicated: ‘Further discussion is
needed on this paragraph.”® A second footnote said: ‘A view was expressed to the effect that there was no
reason for rejecting the concept of commission of an offence also through negligence, in which case the
offender shall be liable only when so prescribed by the Statute.’*

At the Rome Conference, there were a few minor changes to the wording of the first three paragraphs of
the draft provision, and to the title, which was ‘Mens rea (mental elements)’ in the Preparatory
Committee’s text. In the first paragraph, the phrase ‘a person is only criminally responsible’ was changed
to ‘a person shall be criminally responsible’. A reference to ‘physical elements’ was changed to ‘material
elements’. In paragraph 2(a), ‘engage in the act [or omission]” was replaced with ‘engage in the conduct’.
The original version of paragraph 3 read: ‘For the purposes of this Statute and unless otherwise provided,
“know”, “knowingly” or “knowledge” means to be aware that a circumstance exists or a consequence will
occur.’ It was changed somewhat in the final version, although the modifications seem more formal than
substantive. Paragraph 4, dealing with recklessness, it was dropped entirely.'?

Analysis and Interpretation

The Rome Statute sets a demanding standard for the mental element, requiring in paragraph 1 of article
30 that ‘[u]nless otherwise provided’ the material elements of the offence must be committed ‘with intent
and knowledge’.!3 In two subsequent paragraphs, (p. 628) the Statute defines these concepts. A person has
intent with respect to conduct when that person means to engage in the conduct. A person has intent with
respect to a consequence when that person means to cause that consequence or is aware that it will occur
in the ordinary course of events. Knowledge is defined as ‘awareness that a circumstance exists or a
consequence will occur in the ordinary course of events’. Article 30 defines ‘knowledge’, adding that ‘know
and knowingly’ shall be construed accordingly. However, ‘know’ and ‘knowingly’ are not otherwise used in
either article 30 or, for that matter, elsewhere in the Rome Statute. The word ‘known’ appears in the
command responsibility provision. The word ‘knowledge’ is employed in the chapeau of crimes against
humanity.

A Default Rule: ‘Unless Otherwise Provided’ (Art. 30(1))

Article 30 begins with the words ‘[u]nless otherwise provided’. This makes article 30 a ‘default rule’,’4 a lex
generalis,'> to be applied ‘unless the Rome Statute or the Elements of Crimes require a different standard
of fault’.’® The Trial Chamber in Katanga stated: ‘The Chamber recalls that where the Elements of Crimes
leave the mental element unspecified, regard must be had to article 30 of the Statute to determine whether
the crime as committed with intent and knowledge.””” The best example in the Statute itself of an
exception to the general principle is article 28(a), on superior responsibility of military commanders,
which sets a ‘should have known’ standard that manifestly falls below the knowledge requirement of
article 30.'® The possibility of conviction of a military commander for crimes committed by subordinates
where the commander ‘should have known that the forces were committing or about to commit such
crimes™? is certainly in conflict with article 30, but is sheltered by the words ‘otherwise provided’.
Genocide is defined in article 6 as requiring an ‘intent to destroy’, which has been frequently described in
the case law as a ‘specific intent’ or dolus specialis standard.?® Judges of the Court have also referred to



certain war crimes and crimes against humanity, such as torture and pillage, as requiring a specific
intent.?! The limitation of the defence of superior orders to cases that do not constitute ‘manifest illegality’
constitutes an exception to the general rule, in that it imposes an objective standard for the assessment of
knowledge of illegality that may be at odds with that of the individual defendant.?? Furthermore, exclusion
of the defence of superior orders in cases of genocide and crimes against humanity constitutes a
derogation from article 30.23

There are also examples of derogation from article 30 in the Elements of Crimes, for example, the norm by
which the perpetrator of the genocidal act of transferring children
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(p. 629) ‘should have known, that the person or persons were under the age of 18 years’.?4 There is some
academic debate as to whether the words ‘unless otherwise provided’ encompass exceptions in the
Elements rather than the Rome Statute itself.?5 The core of the argument that provisions of the Elements
that depart from article 30 are unacceptable rests on the formulation of article 9 of the Statute, which says
that the Elements of Crimes are to ‘assist’ the Court. Nevertheless, article 21 lists them as a source of
applicable law, and to the extent that they are ‘provided’ by such a source, they may be deemed to be
‘otherwise provided’. That provisions of the Elements of Crimes intentionally fall within the exceptions to
article 30 is made abundantly clear in paragraph 32 of the general introduction to the Elements: ‘Where
no reference is made in the Elements of Crimes to a mental element for any particular conduct,
consequence or circumstance listed, it is understood that the relevant mental element ... intent, knowledge
or both, set out in article 30, applies.” In Bemba, Pre-Trial Chamber III subscribed to the view by which
exceptions in the Elements are permitted when it described the mens rea requirements of the Statute as
follows: ‘Consequently, it must be established that the material elements of the respective crime were
committed with “intent and knowledge”, unless the Statute or the Elements of Crimes require a different
standard of fault.’2°

The mental element has two components, namely intent (i.e. a volitional element) and knowledge (i.e. a
cognitive element). Adopting terminology from continental legal doctrine, judges of the International
Criminal Court have described these volitional and cognitive components as dolus. There are said to be
three relevant forms of dolus: dolus directus in the first degree or direct intent; dolus directus in the
second degree or oblique intention; and dolus eventualis or subjective or advertent recklessness. Dolus
directus in the first degree (or direct intent) refers to knowledge by the offender that his or her acts or
omissions will bring about the material elements of the crime and the carrying out of these acts or
omissions with the purposeful will (intent) or desire to bring about those material elements of the crime.
In other words, ‘the suspect purposefully wills or desires to attain the prohibited result’.?” The volitional
dimension is predominant.

In dolus directus of the second degree, the cognitive element is more important. The offender need not
have the actual intent or will to bring about the material elements of the crime, but must be aware that
those elements will be the almost inevitable outcome of his or her acts or omissions.28 In other words, the
offender must be ‘aware that [... the consequence] will occur in the ordinary course of events’.?9 In this
context, the ‘volitional element decreases substantially and is overridden by the cognitive element,
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(p. 630) i.e. the awareness that his or her acts or omissions “will” cause the undesired proscribed
consequence’.3°

As for the third form, dolus eventualis, which is akin to the common law concept of recklessness, Pre-Trial
Chamber II has held that ‘such concepts are not captured by article 30 of the Statute’. It said its conclusion
was supported by the express language of the phrase ‘will occur in the ordinary course of events’, as it does
not leave room for a lower standard than dolus directus in the second degree.3! This conclusion is
reinforced with reference to the travaux préparatoires of the Statute. According to Roger S. Clark, the
drafters of the Statute ‘were generally uncomfortable with liability based on recklessness or its civil law



(near) counterpart, dolus eventualis’.3* At the Rome Conference, ‘dolus eventualis and its common law
cousin, recklessness, suffered banishment by consensus. If it is to be read into the Statute, it is in the teeth
of the language and history’.33 After analysing the travaux, Pre-Trial Chamber II concluded that ‘the idea
of including dolus eventualis was abandoned at an early stage of the negotiations’.34

Material Elements (Art. 30(1))

The Rome Statute does not contain any parallel provision on the actus reus or material element of the
crime.35 The reference to ‘material elements’ in article 30(1) is perhaps the last remnant of the draft text
on the subject. The final Preparatory Committee draft contained an actus reus article, but the Working
Group was unable to reach consensus on its content,3° essentially because of problems in defining the
notion of omission. The Coordinator of the Working Group made a proposal accompanied by a nota bene,
saying: ‘Another option could be to have no article dealing with omission. It seems that the substantive
content of paragraph 2(a) is largely covered by whatever is stated in the definitions of the crimes, and
paragraph 2(b) would to some extent be covered by article 28 on command responsibility at least if the
approach is taken to state this as a responsibility rather than non-immunity.’3” During the debates, he
added that article 22(2) prohibiting analogies would ensure that judicial discretion on the subject of
omissions was never abusive. A footnote to the Working Group’s report stated: ‘Some delegations were of
the view that the deletion of article 28 required further consideration and reserved their right to reopen
the issue at an appropriate time.’3® Nothing more was heard of the subject.

Material elements are set out in the definitions of the crimes (arts 6—8) and the Elements of Crimes. As
paragraphs 2 and 3 of article 30 explain, they consist of ‘conduct’,
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(p. 631) ‘consequence’, and ‘circumstance’. Both acts and omissions may constitute material elements.

If there may be room for some debate about inclusion of recklessness within article 30, there can be none
about negligence. In Lubanga, Pre-Trial Chamber I referred to the ‘should have known’ requirement
provided in certain provisions of the Elements of Crimes dealing with the age of persons recruited into
armed forces. It described this as ‘an exception to the “intent and knowledge” requirement embodied in
article 30 of the Statute. Accordingly, as provided in article 30(1) of the Statute, it will apply in
determining the age of the victims, whereas the general “intent and knowledge” requirement will apply to
the other elements of the war crimes ...".3% According to Charles Garraway, when these negligence-based
provisions of the Elements were being drafted: ‘Those with reservations as to the vires of this provision
were reassured by article 9(3) of the Statute providing that elements “shall be consistent” with the Statute.
Any inconsistent element would be struck down by the judges.”*° But Lubanga suggests that they are not
inconsistent with the Statute, not because they are consistent with article 30, but because they are
‘otherwise provided’.

Intent (Art. 30(2))

An accused person has ‘intent’ in two situations. Where the crime requires ‘conduct’, the person must
‘mean to engage in that conduct’. This is a relatively straightforward idea in criminal law, excluding
unintentional conduct such as automatic or reflex behaviour, and ‘accidents’. With respect to a crime of
conduct, the accused is deemed to intend the conduct. As a general rule, the Prosecutor need not actually
prove that the person intended the conduct, as this follows logically from proof of the conduct itself. The
accused person may rebut what amounts to a logical presumption by proposing a defence, arguing that
despite appearances the conduct was not in fact intentional. Classic examples of this include the defences
of mental incapacity and intoxication, as well as mistake.*!

Intent is also relevant to crimes where the material element involves a consequence. The first crime listed
in the Rome Statute, genocide by killing (art. 6(1)), requires a consequence because the victim must be
dead. Article 30(2) establishes that where consequence is an element of the crime, the Prosecutor must
establish that the accused ‘means to cause that consequence or is aware that it will occur in the ordinary



course of events’.4? Again, the mens rea is generally presumed, based upon proof of the actual acts or
omissions of the accused, without the need for further evidence such as statements, psychological
materials, and proof of motive. The reference to ‘ordinary course of events’ suggests that an objective
rather than a subjective standard may be applied. In other words, the mental element of the accused will
be assessed not in light of the individual’s personal circumstances, but rather against what an ‘ordinary’
person would have expected. Nevertheless, it is not enough ‘to merely anticipate the possibility that his or
her conduct would cause
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(p. 632) the consequence. This follows from the words “will occur”; after all, it does not say “may
occur”’.43

The expression ‘a consequence will occur’ has been interpreted by the Appeals Chamber as referring ‘to
future events in respect of which there is virtual certainty that they will occur’.#4 Citing the Bemba
confirmation decision, the Appeals Chamber said ‘absolute certainty about a future occurrence can never
exist; therefore the Appeals Chamber considers that the standard for the foreseeability of events is virtual
certainty’.4> According to the Pre-Trial Chamber in the Bemba confirmation decision:

Thus, the Chamber considers that, by way of a literal (textual) interpretation, the words ‘[a
consequence] will occur’ serve as an expression for an event that is ‘inevitably’ expected.
Nonetheless, the words ‘will occur’, read together with the phrase ‘in the ordinary course of
events’, clearly indicate that the required standard of occurrence is close to certainty. In this
regard, the Chamber defines this standard as ‘virtual certainty’ or ‘practical certainty’, namely
that the consequence will follow, barring an unforeseen or unexpected intervention that prevent
its occurrence.4®

The Pre-Trial Chamber said it is a standard that is undoubtedly higher than that of dolus eventualis, which
is foreseeability of the occurrence of the undesired consequences as a mere likelihood or possibility. Thus,
‘had the drafters of the Statute intended to include dolus eventualis in the text of article 30, they could
have used the words “may occur” or “might occur in the ordinary course of events” to convey mere
eventuality or possibility, rather than near inevitability or virtual certainty’.4”

The Trial Chamber in Lubanga had written that ‘it is necessary, as a minimum, for the prosecution to
establish [that] the common plan included a critical element of criminality, namely that its
implementation embodied a sufficient risk that, if events follow the ordinary course, a crime will be
committed’.4® Referring to this passage, the Appeals Chamber said ‘it does not help in creating more
clarity that the Trial Chamber, in the section on the mental element, explains that this “involves
consideration of the concepts of ‘possibility’ and ‘probability’, which are inherent to the notions of ‘risk’
and ‘danger’ ”’. It said that the phrase was ‘confusing’ and that reference to ‘risk’ in the interpretation of
article 30(2) should be avoided.49

Knowledge (Art. 30(3))

Where crimes involve a ‘circumstance’ or a ‘consequence’, the perpetrator must have knowledge of these
elements. Some definitions of crimes require this explicitly. For example, the chapeau to the definition of
crimes against humanity requires that the offender ‘have knowledge of the attack’ that must be widespread
or systematic and directed against a civilian population.5° As a Chamber explained: ‘The attack is to be
seen as the
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(p. 633) circumstance of the crimes against humanity and thus, the element “with knowledge” is an aspect
of the mental element under article 30(3) of the Statute which states that “knowledge” means awareness
that a circumstance exists or a consequence will occur in the ordinary course of events.’>! Some of the



definitions of war crimes also include an explicit knowledge element. An example is the war crime of
launching an attack ‘in the knowledge that such attack will cause incidental loss of life or injury to civilians
or damage to civilian objects or widespread, long-term and severe damage to the natural environment
which would be clearly excessive in relation to the concrete and direct overall military advantage
anticipated’.5® There is no shortage of examples where a knowledge element is obviously implicit. With
respect to the crime of genocide of killing, the perpetrator must kill a member of a protected group with
intent to destroy the national, ethnic, racial, or religious group.53 Clearly, there must be knowledge not
only that the group exists, but also that the victim is a member of the group. Many of the war crimes
provisions concern ‘protected persons’; again, the offender must know the status of the victim.

The general norm concerning knowledge as a component of the mental element must be read with an eye
to article 32 of the Statute, which governs the defence of mistake.
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In any event, ‘the Court cannot base itself on a purely grammatical interpretation of
the text’ (Anglo-Iranian Oil Co., I.C,J. Reports 1952, p. 104).157

Where purely grammatical analysis produces an untenable result, the narrowly grammatical
interpretation may have to be ignored. For example, in the US-UK Heathrow Airport User
Charges Arbitration a provision in an Air Services Agreement required that ‘[user charges
imposed or permitted to be imposed by a Party on the designated airlines of the other Party]
are equitably apportioned among categories of users’.1%8 The tribunal rejected a
construction of this which required apportionment by the UK authorities to be equitable
merely as among US airlines rather than equitably among different types of users of all
nationalities. The tribunal also noted that although grammatically the apportionment was to
take place after the charges had been imposed, this was clearly not what was meant. ‘For
both these reasons, a narrowly grammatical interpretation of the “equitable apportionment”
condition must be discarded as untenable.’1%9

(p. 209) 4.2.7 Different meanings of same term in a single instrument

It is a general principle in interpretation of a well-drafted document to expect the same
term to have the same meaning throughout a single instrument. A related, or perhaps
obverse, principle is that different terms can be expected to have different meanings.
Neither of these is an absolute rule and departures may be more likely in the case of
treaties, particularly where there have been many negotiators, sometimes with different
groups working on different parts of the text, and sometimes using several languages, some
of which may have a greater and more nuanced range of words on a particular topic than do
other languages. In the Award in the Rhine Chlorides case, the Tribunal noted that:

... the mere fact that a treaty uses two different terms (but which are very close in
meaning) does not mean that it must immediately conclude, without further
analysis, that the parties intended to create a significant distinction. Naturally, each
treaty is presumed to be consistent in the way it uses its terms, but this
presumption cannot be regarded as an absolute rule.6°

Context, as an element of the general rule of interpretation in the Vienna Convention, is
defined to include the whole of the treaty although the primary use of context is as an aid to
identifying the ordinary meaning of terms. This is a wider use of context that a common
usage in relation to a word or phrase, where it refers to the most immediate surroundings.
However, the greater definition of context includes the lesser. In the absence of any specific
indication in a treaty that a term has a particular meaning in a specific part of the treaty
(such as a definition provision for a particular part), it is both the immediate context and
the wider context which will be significant determinants of the meaning.

A good example of context suggesting different meanings of the same term is in the
references in the general rule of interpretation to ‘in connection with conclusion’ of a treaty,
which at one point suggests a single moment and at another seems more apt to refer to a
process.1%! An example of different terms in one language being found to have been used
interchangeably, or at least haphazardly in other languages, is in the Award in the Rhine
Chlorides case (above). In that case it was in large measure the context which led the
Tribunal to reject an argument that references to expenses (with various qualifiers) meant
the sums specified in the treaty in relation to each ton of chlorides stored, rather than the
actual cost of storage.!62
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It begins by arguing for greater attention to proscription powers terrorist organisations
because of their contemporary ubiquity, considerable historical line-
age, implications for political life, and ambiguous effectiveness.
Following an overview of the Issue’s questions and ambitions, the
article discusses five themes: key moments of continuity and change
within proscription regimes around the world; the significance of
domestic political and legal contexts and institutions; the value of
this power in countering terrorism and beyond; a range of prominent
criticisms of proscription, including around civil liberties; and the sig-
nificance of language and other symbolic practices in the justification
and extension of proscription powers. We conclude by sketching the
arguments and contributions of the subsequent articles in this Issue.

Introduction

The dramatic increase of academic interest in counterterrorism powers in the period since
September 11, 2001, in particular, has been much discussed and well documented.'
Journals such as this one have been at the forefront of debate on the use, effectiveness,
and consequences of measures as disparate as counter-radicalisation initiatives,” drone
strikes,” extraordinary rendition,* detention without trial,” sustained military campaigns,
legal instruments, and beyond. Yet, while numerous attempts have been made to explore
the effectiveness, compatibility, and legitimacy of such tools,® the power of proscription or
the (black)listing of terrorist organisations—the focus of this Special Issue—remains
curiously neglected, having attracted comparatively little scholarly attention to date.
This Issue presents an attempt to address this lacuna, and to offer the first sustained
analysis of the workings and consequences of diverse proscription regimes around the
world.

As the articles collected in this Special Issue demonstrate, there are at least four reasons
why we might find ourselves surprised at the lack of scholarly attention afforded to
proscription. First, this is a power that is employed extremely widely—although, as we
shall see, inconsistently—across the globe. Most states in the international system, and a
number of international governmental organisations (IGOs), maintain lists of banned
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terrorist groups. In the United States, for instance, the Secretary of State designates a list of
Foreign Terrorist Organizations (FTOs); a list which contains 61 organizations at the time
of writing this introduction.” In the United Kingdom, it is the Home Secretary who has
the power to proscribe an organisation believed to be engaged in terrorism (with
Parliament’s consent). Seventy-one organizations are on this list. ® At the inter-state
level, meanwhile, the European Union established its own “list of persons, groups and
entities involved in terrorist acts and subject to restrictive measures™ following the events
of September 11, 2001. This list currently hosts 13 persons, and 31 groups and entities.'®
This similarity of instruments, yet diversity of outcomes, raises important strategic and
political questions to which the articles in this Issue are addressed in relation to these lists
and others maintained by, inter alia, Australia, Canada, Spain, Turkey, and Sri Lanka.

A second reason we might be surprised by this neglect relates to this power’s consider-
able historical lineage. As this Issue demonstrates, efforts to ban identified terrorist groups
are by no means limited to post-9/11 counterterrorism paradigms. Indeed, the outlawing
of organisations deemed threatening to national security or order may be traced back
several hundred years across multiple conflicts and insurgencies. These include in relation
to pre-Christendom Rome, Britain’s anti-monarchy Yorkists'' and struggles with Irish
Republicanism, ETA in Spain, as well as—more recently—Western state actions against
groups such as Al Qaeda, Boko Haram, and Islamic State. Several of the articles in this
Issue stress the importance of situating contemporary proscription regimes within specific
national circumstances which pre-date the so-called “war on terror,” making the power an
important case for exploring the boundaries and evolution of counterterrorism frame-
works that remain too often read through a presentist lens.

Third, the proscription of terrorist organizations has significant implications for poli-
tical life—and therefore the lives of citizens—within and beyond liberal democratic states.
Most obviously, legislating against activities such as the membership of, support for, or
glorification of specific groups risks intruding upon liberal democratic freedoms, including
those of expression, association, and speech.'” Such questions are not unique to
proscription;'? indeed, metaphorical framings of counterterrorism as requiring some
form of balance between liberty and security remain pervasive despite academic
criticism.'* These questions are, however, particularly acute in this context given that
proscription typically serves a preventive purpose—at times in combination with other
ambitions—which is directed toward crimes as yet uncommitted."

Finally, powers of proscription also, we suggest, merit greater consideration given that
their relevance and effectiveness in the struggle against terrorism has arguably yet to be
demonstrated. Already, scholars'® have raised concerns that the outcomes of counter-
terrorism policies and programmes are too rarely, if at all, evaluated by governments,
although others have suggested that it is possible to do precisely this.'” And, there are
good reasons to question the effectiveness of proscription specifically in attenuating
terrorist violence. As several contributors to this Issue observe, the banning or sanctioning
of terrorist groups is often a symbolic rather than directly instrumental decision: one that
may have policy ends some distance from counterterrorism aspirations. These supple-
mentary ambitions may be important, or desirable, or they may not. But they do raise
additional questions for policy and political evaluation in this context. Indeed, what might
be even more striking here is that practitioners, too, are often reticent about the functional
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value of proscription, as attested by the former U.S. Director of National Intelligence,
James R. Clapper, who was interviewed for this Issue:

For whatever reason it seemed as though our listing a group had an impact. People noticed and
the rest of the world cared, but as far as impact on us in intelligence; it really didn’t have any.'®

Proscription in global perspective: Questions and themes

Broadly understood, powers of proscription refer to a series of legal instruments which
permit a government or other authoritative actor to prohibit the presence of, or
support for, an identified organisation within its jurisdiction. The act of proscribing
an organisation in this way, it is often claimed by supporters of such powers, signals
society’s disavowal of a group’s ideas and actions, at the same time as it suppresses a
group’s ability to promote or undertake violent extremist activities. Suppression typi-
cally entails the creation and implementation of a range of criminal offences, including
criminalising membership of specified groups, prohibiting visible manifestations of
support for listed groups—such as the wearing of uniforms or the display of symbols,
and criminalising attempts to solicit or provide financial support for such groups
(amongst other offences).

Beyond these specific offences—which vary from jurisdiction to jurisdiction as we shall
see in the articles that follow—proscription also serves a crucial broader purpose. That is,
the designation of terrorist groups undergirds vast aspects of the Western world’s counter-
terrorism frameworks. The formal designation of an organisation as terrorist, for instance,
is a typical pre-requisite to the confiscation or freezing of that group’s assets; or the
prevention of its members from soliciting support; or the banning of an organisation
running for political office, travelling across national borders, or using certain forms of
transport. Moreover, the listing of organisations as terrorist is also key to the lack of
significant domestic political criticism that follows potentially controversial counterterror-
ism actions, such as extra-judicial killings overseas.'” Proscription, in short, is a fulcrum of
states’ counterterrorism capabilities and ambitions.

Yet, because different states adopt their own idiosyncratic approaches to defining,
enacting, and applying proscription regimes, the global edifice of “banned organisations”
is replete with tensions, incongruences, unintended consequences, perverse outcomes, and
questionable effectiveness. In the first instance, as noted above, there is considerable
variance globally around who is, and who is not, considered to be “terrorist.” This is
the case even amongst formally allied countries with considerable records of cooperation
around counterterrorism, intelligence, and beyond. Where the total number of groups on
the U.S. list of Foreign Terrorist Organizations currently stands at 61,”° the UK has
designated®’ 71 international terrorist organisations, and 14 further organisations in
Northern Ireland under previous legislation. These figures compare with the 53 “listed
terrorist entities” in Canada;** and the 24 listed terrorist organizations in Australia.”’
Indeed, only 16 groups are proscribed across all four of these countries. For critics, global
counter-money laundering initiatives have been stymied precisely by a failure to ade-
quately agree between states which groups do, and do not, fall within national and/or
international proscription provisions.** Perhaps of greater concern, however, is growing
disquiet that some forms of proscription may be counter-productive, galvanising support
for violent extremist groups in some states.
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In this Issue we offer the first systematic attempt to compare, contrast, and evaluate the
construction and consequences of proscription regimes from a range of significant case
studies around the world. Taken collectively, the articles in this Issue pull attention to five
key themes. First are a series of important historical questions around the emergence,
continuation, and transformation of proscription powers, both globally and in relation to
specific regimes. What strategic challenges or political contexts have given rise to the
introduction and extension of these powers to new organizations?Or, conversely, what
explains instances of reluctance to proscribe ostensibly worthy candidates? A second set
of themes centres on pressing political questions around the impact of proscription upon
seemingly established political settlements within liberal democratic states, in particular.
Here, we delve into the power’s potential for intrusion upon freedoms of speech and
association, as well as the ability of citizens to engage in dissent and various forms of
oppositional or symbolic political action. Third, this Issue attempts to evaluate the legal
situation of national proscription regimes and their relationship with international counter-
terrorism initiatives, and, indeed, international law. Fourth are broadly sociological con-
siderations of the ways in which diasporas and minority communities are affected by
proscription mechanisms. These include the implications for communities who might be
linked to overseas struggles against oppressive regimes, and, domestically, the ways in which
proscription might contribute to stigmatisation and the creation of “suspect
communities.”*” Finally, the Issue also provides analysis of the effectiveness of proscription
decisions in achieving their intended ambitions of diminishing or disrupting violent
extremist activities and ideas.

As the above themes suggests, this discussion will be of interest to a wide, and interdisci-
plinary, audience. The articles collected herein offer a variety of methodological, theoretical, and
disciplinary contributions, spanning literatures found within Political Science, International
Relations, Public Policy, Law, History, and Criminology. In addition, reflecting the unbounded,
global implications of domestic proscription laws, this issue is very obviously international in its
outlook. The articles that follow focus on the specific proscription regimes of Australia, Canada,
the European Union, Spain, Sri Lanka, Turkey, the U.S., and UK—at times in comparison with
other countries. What is more, these are regimes that intersect with or impinge on some of the
most pressing conflicts or struggles taking place around the world today, including those in
Syria, Iraq, Afghanistan, and Northern Ireland. Yet, although an unbounded “war on terror” is
implied by the contemporary deployment of these powers, we shall see that many of these
regimes emanate as much, if not more, from the insurgencies and separatist movements of the
20th century.

Continuities and change in proscription regimes

The proscriptions of antiquity and the middle ages serve to remind us that outlawing or
banishing enemies of the state is a longstanding privilege of sovereignty.*® Today’s proscription
regimes might be considered crude, though no less severe, reflections of these historic ante-
cedents. Despite clear differences—including of legitimate authority and military technologies—
there are parallels between older declarations of outlawry, authorising the killing of an outlawed
man without judicial oversight or criminal penalty,” and contemporary targeted killings of
terror suspects by U.S. or UK drone strikes over the Middle East or South Asia. In each we see
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identified individuals being excluded from a particular community and the protections it offers,
whether geographical, normative, or both.

Notwithstanding such historical continuities, our contributors to this issue draw parti-
cular attention to the influence of 20th-century conflicts on today’s proscription regimes.
Amongst these cases, the UK stands apart in the breadth of its experience of conflict with
insurgency or liberation movements in its overseas colonial territories. In her exposition
of the wavering fortunes of Kurdish separatist movements, for instance, Victoria Sentas
situates the “origins of proscription as a mode of warfare against anti-colonial struggles,”
especially those of post-war British (and French) rule, but also in recent conflicts in Sri
Lanka and Northern Ireland.”® Indeed, Clive Walker observes how the UK’s prevailing
domestic proscription regime emerged within the mires of urban conflict in Northern
Ireland. Here Walker emphasises how the logics of UK counterterrorism policy in that
region have long sought “to stem extreme ideologies by criminalising direct and indirect
incitements of terrorism,” especially during Margaret Thatcher’s tenure as Prime Minister,
with her notorious attempt to deprive extremists of “the oxygen of publicity.”* Yet,
presaging the violences associated with religious extremism in the new millennium, it
was a more recent comprehensive review of the UK’s counterterrorism powers by Lord
Lloyd in 1996 that recognised the growing threat of international terrorism and recom-
mended the consolidation of the UK’s counterterrorism legislation, resulting in the
articulation of its current proscription framework in the Terrorism Act 2000.>

An important point of comparison to the UK—given the longevity of its own struggle
with separatism—is the Spanish proscription regime which has also been profoundly
shaped by its immediate past. Angela Bourne’s contribution in this issue sets out a tension
here between the era of dictatorship and Spanish experiences of contemporary separatist
movements, emphasising Spain’s instinct to pursue a strategy of tolerance throughout the
1980s and 1990s. Faced with a complex assortment of (violent and non-violent) opposi-
tion within the Basque region, and mindful of Spain’s recent history of state oppression,
political elites in that period elected to pursue a strategy of political integration over the
exclusion of violent separatist movements. The reflex for tolerance was, Bourne explains, a
product of Spain’s transition from dictatorship to democracy and a concomitant suspicion
of excessive state powers. This changed, however, in the late 1990s with a judicial decision
to broaden the conception of “terrorist organisation” to include groups affiliated to
terrorist organisations such as political parties, trade unions, and workers’ organisations.
The post-2001 counterterrorism injunctions of the EU and international community,
then, operated as a post-hoc “external legitimation of illegalisation processes,””' which
were already well underway on the Iberian Peninsula.

Across the Atlantic, Canada’s (more limited) exposure to domestic political disjuncture
proved similarly—if surprisingly—influential in the construction of its own proscription
regime. An outbreak of Quebecois separatism prompted the Canadian government in
1970 to pass the War Measures Act, which declared the Front de Liberation du Quebec to
be an unlawful association and criminalised its membership. The Act led to the imprison-
ment of hundreds of non-violent Quebec separatist sympathisers becoming, thereafter, a
“moving force” in Canada’s constitutional bill of rights.”> This common experience
contrasts, of course, with Australia which had no meaningful encounter with sustained
violent separatism in the twentieth century. This lack of equivalent threats to national
security, however, did not prevent Australia devising and employing its own regime of
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exclusion. As McGarrity and Williams demonstrate in their contribution, proscription
powers were prominently, and controversially, deployed to ban the Industrial Workers of
the World organization in 1913, and—subsequently—the Communist Party in 1950.%
Indeed, the latter organisation challenged, unsuccessfully, their ban in a high court
challenge in 1950.** Nonetheless, it is telling that during the hearing one of the judges,
Justice Kitto, expressed his misgivings over the proscription power: “You cannot have
punishment that is preventive. You can’t remove his tongue to stop him speaking against
you. That is wide open to a totalitarian state.””

As with so much of relevance to global counterterrorism efforts, the attacks of 9/11
marked an immediate and pronounced transformation in the status of proscription
worldwide.”® In Security Council Resolution 1373, United Nations Suppression of
Terrorism Regulations, the United Nations enjoined members states to institute mechan-
isms to quell the financing of and support for terrorism.>” The legislative response was
immediate. The Australian government passed both The Charter of the United Nations
(Anti-Terrorism Measures) Regulations 2001°* and The Security Legislation Amendment
(Terrorism) Act 2002,*° Canada responded with the Anti-Terrorism Act 2001,* and the
United States passed its own Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act 2001 (USA
PATRIOT Act).*' The United Kingdom—having very recently revised and consolidated
its own counterterrorism powers under the considerable Terrorism Act 2000**—bolstered
its existing powers further with the Anti-Terrorism, Crime and Security Act 2001.*

Despite the persistence of concerns about hasty legislating in the field of
counterterrorism,** it is notable that the outcomes of this wave of law-making have
remained largely intact throughout the intervening years.*” In many instances, proscrip-
tion powers have been broadened rather than rolled back, in order to capture a wider array
of offences—including, for instance, the glorification or advocating of terrorism. This
appetite for banning, indeed, appears to show few signs of abating, as the Australian
Attorney-General recently suggested:

I think there is an argument that the threshold for proscribing organisations as terrorist
organisations is too high at the moment, which is why I've instructed the preparation of
amendments to the Commonwealth Criminal Code, to lower the threshold at which organi-
sations can be listed as terrorist organisations.*°

Diversity and interplay of proscription regimes

Another theme brought into focus by contributors to this Issue is the diversity of
political and legal settings that structure proscription regimes and their complex
transnational interactions. Here the authors demonstrate the bewildering array of
laws that work toward the exclusion, sanctioning, or criminalisation of specific groups
and—at times—individuals. The terminology of blacklisting, listing, designation, out-
lawing, banning orders, and more, are commonplace in the rubric of proscription.
These are reflective of the often opaque and ambiguous processes and powers that
constitute these regimes. In part, this is a product of the idiosyncrasies of national legal
philosophies and traditions, but it also reflects the diversity of political interests,
definitions of terrorism, and norms pertaining to exclusion, across the case studies
collected here.
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For example, McGarrity and Williams’ article introduces readers to Australia’s parallel
“executive” and “judicial” pathways to proscription.*” The former relies upon the execu-
tive’s near unilateral designation of particular groups as terrorist. The latter, in contrast,
relies upon a jury’s determination that a particular organisation meets the relevant criteria
for being considered a terrorist organisation. Canada shares these two pathways to listing
terrorist entities:*® identification as such by the executive, on the one hand, and assess-
ment as meeting the definition of terrorism by a court, on the other, typically in the
context of a prosecution. Unlike the Australian regime, however, Canada does not
formally criminalise membership of an organisation, only specified activities undertaken
in contribution to a listed group’s illegal conduct. In contrast to Australia, and other
examples such as the UK, put otherwise, it is terrorist acts in the Canadian system that are
criminalised, not membership of terrorist groups.

Turning to the U.S., there is a remarkable array of legal instruments available to
sanction designated, or even suspected, terrorist groups. Amongst these, the Foreign
Terrorist Organization list is the most prominent—and the subject of extended reflection
by James Clapper in the interview published here.*” In addition to this, however, there is
also the “Terrorist Exclusion List”;”° the “Specially Designated Terrorists” (SDTs) list; the
“Specially Designated Global Terrorists” (SDGT) list;>' and, the state-sponsors of terror-
ism list.>* Indeed, given this broad collection of instruments, it is surprising that one
additional list—the Specially Designated Narcotics Traffickers>>—has been employed by
the U.S. to target Kurdish negotiators under the US Foreign Narcotics Kingpin Designation
Act (“Kingpin Act”).>?

Crucially, these diverse regimes are not unconnected to one another; they frequently
intersect in the context of ongoing struggles of armed groups beyond the domestic
jurisdiction. In her examination of efforts to outlaw Kurdish separatism, for instance,
Sentas underlines the cementing power of overlapping and intersecting proscription
regimes, arguing: “The particular operations and effects of proscription are organised
through transnational cooperation and the complex interaction of other diverse listing
regimes.””> Nadarajah, discussing responses to ongoing conflict in Sri Lanka, extends this
view, arguing that proscription regimes are cohered by common Western “liberal peace
logics” representing “a disciplinary modality of transnational security governance” aimed
at the production of a global liberal order.”®

Consequences of proscription

In pursuit of domestic and global security, proscription is deployed to effect a range of
direct and indirect sanctions and penalties. It is not, however, a device of great precision.
And so it is understood to produce outcomes that might be described as unintended or, at
least, unanticipated; not least for individuals, political organisations, and ethnic diasporas
which might become snared in proscription sanctions. This also, of course, has broader
implications for national security, international organisations, and fundamental liberal
freedoms.

For individuals connected to designated entities, the consequences can be severe. By
refusing the temptation to criminalise membership of terrorist organisations, Canada
adopts a relatively cautious approach, relying upon the criminalisation of any conduct
undertaken by individuals in association with a “listed entity” pursuant to terrorism.”’
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Other states, however, are less restrained. Thus, where both the Australian and UK
proscription regimes contain “status” offences relating to membership—criminalising
individuals for who they are, rather than what they have done—Australia’s powers grant
prosecutors considerable latitude, specifying “informal” members as well those who have
“taken steps to become a member.” This prompts McGarrity and Williams to wonder, “Is,
for example, an individual who merely attends a meeting of an organisation or subscribes
to a magazine of an organisation to be regarded as a member?”>® Australia’s powers go
even further than this, however, with a second status offence of “association,” which
criminalises knowingly associating with a member of a proscribed terrorist organisation
on two or more occasions with the intention of supporting the organisation.”” Status
offences of this sort attract much criticism for the latitude they provide to the state’s
apparatuses. In Turkey, for example, membership offences have been used as a means of
suppressing domestic dissent and support for Kurdish separatism in which Kurds are, as
Sentas argues in this issue, “routinely” prosecuted for crimes connected to the PKK or
membership of the PKK on often spurious evidence. As she notes, the period of 2009 and
2013 alone saw nearly 40,000 such plrosecutions.6O

This diversity of offences within global proscription regimes is matched by the con-
siderable variation that exists in the extent of sanctions that are applied to proscribed or
listed organisations. At one end of the scale, Canada does not ban organisations per se, or
membership thereof, and since the October Crisis of 1970, Canada has taken pains to
avoid such a “negative model” of proscription.°’ In other regimes, such as those main-
tained by the United Kingdom, Australia, and the United States, the designation of a
group as a terrorist organisation entails that property can be frozen, and providing
financial or other services to a group is criminalized. Proscription regimes also give rise
to a range of indirect consequences, some of which are unintended or, at least, unac-
knowledged. Amongst our contributors here, for example, it is noted that proscription
regimes can aggravate attempts at peace and reconciliation®® and “codify antagonistic
relations between states and sections of their societies.”®

Although these implications are significant, the persistence—indeed, often extension—
of proscription as a counterterrorism tool may be taken as testament to the continuing
view of state representatives that this constitutes an effective mechanism for resolving
terrorist violence or for satisfying other interests. Commonly, we see governments make
weak and strong causal claims of proscription; the “weak” causal effect of its symbolism
for communicating the government and society’s disavowal or stigmatisation of desig-
nated groups,”* and the “strong” causal reasoning that holds that proscription’s financial
and criminal sanction significantly reduces a group’s capacity to commit terrorist acts.®”

The UK is illustrative of these claims. In his article on the UK’s longstanding use of
proscription, both at home and in its colonies abroad, Walker identifies five prominent
policy claims. First, proscription “caters for ... the state’s concerns about
paramilitarism.” Second, proscription serves a pre-emptive function in that it works to
address underlying terrorist “structures and capabilities rather than awaiting the harms
from an attack and applying a post hoc response to tangible actions.” Third, this is a power
which fits with the criminalisation of terrorism and serves as a convenient means to
prosecute would-be terrorists, “but which in reality extends the ambit of the offence of
conspiracy since no other specific crime need be contemplated.”®® Fourth, proscription
has also been argued to serve a symbolic function, expressing the state’s disavowal of a
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group’s politics and/or its methods. Finally, citing Lord Bassam, Walker also notes that
proscription is often justified by the British government as providing an important
contribution to “our responsibility to support other members of the international com-
munity in the global fight against terrorism.” This emphasis on the symbolic aspects of
proscription is picked up by James Clapper in the interview which brings this Issue to a
close. In it, Clapper affirms the value of the FTO list in terms of its “important symbolism,
both domestically and internationally, to listing terrorist groups.” Though doubtful in
general of the “substantive” utility of FTO listing, Clapper suggests that the sanctions of
FTO listing gain traction where groups exhibit “nation-state characteristics.”

This set of reasons underlines the multiple aims that are served by proscription. Depending
on the context, proscription can be variously or even simultaneously instrumental, political,
and symbolic. It can seek to communicate a government’s political stance on a conflict; it can
bolster global efforts to vanquish common threats; it can trigger policing powers targeting a
specific group and its supporters; and it can augment a government’s diplomatic relationship
with other states. Against this array of policing and political benefits conferred by proscrip-
tion, it is unsurprising that these powers are privileged and protected by governments
worldwide.

Problems of proscription

Although proscription may have—as we have seen—considerable utility for governments in
their confrontation with terrorism, these powers have also long provoked discomfort amongst
commentators and even legislators themselves. In the British context, for example, parliamen-
tary debate around the addition of new organisations to the proscribed list has seen this power
described as “severe” and “heavy”; with fears expressed including the power’s risk of transgres-
sing liberal democratic rights and freedoms, as well as its potential to be counter-productive in
producing or aggravating the very types of violence and organisation it is intended to diminish.®”
Our contributors in this Issue engage with concerns such as these, depicting a range of knotty
legal, political, and causal problems.

McGearrity and Williams’ survey of the machinations of the Australian proscription regime
identifies many prominent juridical objections to proscription. Though the considerable latitude
for proscription afforded to the Attorney-General via “executive” proscription is preferable, in
their view, to a judicial determination of what is, or is not, a terrorist organisation, they insist that
executive proscription remains problematic: it denies the affected group or individual natural
justice, and provides few meaningful avenues for review of the proscription decision-making,
not least for the group concerned. They further highlight the frailties of having two processes via
which proscription can proceed, commenting on how the first—the definition of terrorist
organisation—is “exceptionally broad,” and the second—targeting groups concerned in the
“advocacy” of terrorism—is framed with such ambiguity as to entail a “threat to the freedom
of expression.” As they highlight, this brings about considerable risk of executive abuse of these
powers in the absence of meaningful checks and balances from elsewhere in the political system.
Association offences, they further suggest, contribute to perceptions that Muslim communities
are unfairly targeted within contemporary counterterrorism initiatives. This may have signifi-
cant additional consequences for national security, for, as they note: “Home-grown terrorism is
far more likely to emerge from a divided society in which people feel marginalised and
disempowered on the basis of their race or religious beliefs.”
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Adding to these concerns, Forcese and Roach point to a similar lack of due process within
the Canadian system of listed groups and their members. As they point out, there is no
notice given, or opportunity to challenge faulty intelligence, accorded to groups before they
are listed under this regime. In addition, the lowered substantive standard for listing
terrorist organisations leaves the process susceptible to the problem of “false positives.”
The consequence of such mistakes is not just to cause direct harm to innocent individuals or
groups, which may be egregious in itself, but also to fuel extremist narratives around
Western islamophobia, with counterterrorism set as “indiscriminately aimed at Muslims
rather than violence.”®® Adding to such issues is Marieke de Goede’s analysis of the
processes and consequences of EU blacklisting measures, which she contends are frequently
based on superficial source material, and proceed via an elusive process of decision-making.
In consequence, she finds, blacklisting entails breaches of human rights.*”

This is some of the cross-section of the problems with proscription put forward by the
contributions within this issue. Across the case studies explored, authors voice often-
shared concerns that proscription decision-making is heavily politicised, deleterious to
fundamental liberties or rights, and characterised by a generous and, in many cases,
unilateral remit accorded to the executive. Input into specific proscription decisions,
moreover, is frequently predicated on untested, unchallenged, and superficial evidence
with only scant legislative scrutiny. Likewise, judicial oversight has tended to be narrowed
in law and, in any case, only triggered in the unlikely event that members of a proscribed
organisation have sufficient legal resources and access to the courts of the appropriate
jurisdiction.

Language and symbolism

The above discussion emphasises some of the major political and ethical challenges raised
by proscription, especially in the context of liberal democratic states. Yet, as we have
already seen, the banning of specific organisations is frequently a lengthy and complex
process involving multiple actors and agendas that extends beyond decision-making by
executive fiat. Angela Bourne’s article in this Issue, for instance, focuses on the Spanish
experience and encourages us to see proscription as an example of securitization: a process
by which the threat posed by terrorism—in this case Euskadi ta Askatasuna (ETA)—is
amplified, or even produced. Drawing on recent “sociological” approaches to
securitization,”’ Bourne investigates how the Spanish courts in the late 1990s pursued a
much broader understanding of ETA as a “complex structure” of multiple parts than had
previously been the case, and how this framing was subsequently picked up and augmen-
ted in the Spanish mainstream media’s efforts to emphasise the threat of ETA and
associated groups to the democratic community.

Bourne’s article encourages us to take seriously the importance of language and other
symbolic practices for counterterrorism mechanisms such as proscription. Proscription—
like any other security measure—has to be explained and justified to various audiences, if
it is to appear as a legitimate, necessary, and/or proportionate reaction to a particular
threat. Crucial within this process—and the focus of Marieke de Goede’s contribution to
this Issue—are arguments or claims made about temporality: about time. De Goede’s
article draws on a small but growing literature on temporality and counterterrorism.
Authors such as Noon”' and Angstrom’ have highlighted the importance of historical
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metaphors and analogies—from the Crusades to Pearl Harbor—in the framing of the
contemporary war on terror, while Jarvis”> and Fisher’* explore the discursive work that is
done by arguments about specific pasts, presents, and futures in this context. Other work,
drawing on sociological and related literatures around risk, emphasises the importance of
(constructed) future scenarios for specific counterterrorism policies and initiatives.”” De
Goede’s contribution in this Issue is to demonstrate the significance of arguments around
a) “violent futures” and b) the ostensibly temporary nature of blacklisting practices, for
two recent proscription cases that came before the European General Court (formerly the
European Court of Justice). As she summarises, “As a security measure, proscription
brings the potential, catastrophic future into the present and renders possible a present
sanction in advance of terrorist violence.””®

These articles serve to link this Special Issue—and the issue of proscription—to con-
temporary debates on the symbolic, performative, ritualistic, and discursive aspects of
counterterrorism practices. In so doing, they demonstrate the purchase of recent theore-
tical advances within fields such as critical security studies for the analysis of proscription,
and speak to contemporary literatures associated with critical terrorism studies, under-
stood in its broadest sense. These articles complement the legal, policy, and normative
analysis contained elsewhere in this issue, by asking, in effect, “what needs to be in place
for the proscription or listing of specific organisations?” Their emphasis on lawmakers and
the criminal justice system, moreover, speaks to recent debate within this journal and
beyond”” on the role of “security professionals” beyond political executives in counter-
terrorism decision-making.

In this Special Issue

The Special Issue begins with Nicola McGarrity and George Williams’ analysis of the
Australian proscription regime. Their article begins with an introduction to the legislation
underpinning this regime—which incorporates two different pathways to the identifica-
tion of a terrorist organisation—and a discussion of some of the deficiencies thereof. These
include problems associated with the designation of terrorist organisations, and the
circumscribed space that exists for the review and contestation of specific listing decisions.
McGarrity and Williams then turn to the use of Australian proscription powers in
practice, noting that 23 organisations were listed under Division 102 by March 2017,
with all but one of which self-identifying as Islamic. This leads into an analysis of the
various proscription offences and prosecutions provided for within the Australian regime,
with a particular focus on cases involving accusations of membership, funding, and
providing support or resources for terrorist organisations.

The second article in this issue, by Craig Forcese and Kent Roach, turns to the
Canadian experience of terrorist group listing. As with McGarrity and Williams, Forcese
and Roach are keen to situate contemporary powers historically. In this case, however,
subsequent challenges to the 1970 listing of the Front de Liberation du Quebec stand as a
cautionary note discouraging the banning of organisations. Forcese and Roach’s article
highlights a potential disconnect in the Canadian example between a power which is
“potent in principle, but ... rarely deployed in practice,””® although in so doing, notes the
scope that exists for the greater use of this going forward. The article concludes by
highlighting a number of criticisms that resonate with the Australian case, including
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around issues of due process, problems of false positives, and concerns around delisting
and the intrusion of political considerations upon banning decisions.

Clive Walker’s contribution calls particular attention to the role of deproscription in
counterterrorism frameworks. Drawing predominantly on cases relating to the conflict
around Northern Ireland, Walker puts forward a potentially counter-intuitive argu-
ment for deproscription as a fundamental, but overlooked, element of counterterror-
ism policy. He commences by unpicking the effectiveness and fairness of UK
proscription laws, arguing that neither are reflected well in current deproscription
processes. There are, therefore, in Walker’s view several compelling grounds to revamp
current deproscription powers. These include: to maintain the lawfulness of proscrip-
tion; to assist conflict resolution; and to facilitate restorative justice approaches.
Deproscription reform, Walker concludes, requires strengthened oversight by the
executive, legislature, and judiciary if it is to function as an effective component of
counterterrorism.

Suthaharan Nadarajah’s article critiques the means-end instrumentalism of proscrip-
tion’s advocates. In it, he argues, proscription powers are more appropriately understood
as constitutive of the West’s vision of a global liberal peace. Approaching the conflict in Sri
Lanka as the embodiment of that vision, with market democracy set against “a violent
ethno-nationalist separatist threat,” Nadarajah considers the oscillations in security pos-
tures taken by Western states towards the LTTE and the Tamil diaspora between 1983 and
2009. Here he finds that proscription in this context is “inseparable from and conditioned
by the everyday calculations inherent to wider Western efforts towards global stability.”
The banning of Tamil groups in Western states, he continues, is therefore a product of
transformations in how liberalism and illiberalism are understood and operationalised in
security policy.

Victoria Sentas’ contribution reframes proscription as a mode of post-colonial counter-
insurgency. Her article considers the globalised proscription of the Kurdistan Workers’
Party (PKK) and its attendant effects on the broader Kurdish population. Her argument
unpacks the historical logics and practices of counterinsurgency and draws parallels to
prevailing international proscriptions, highlighting how both depict state/non-state con-
flicts as a struggle for the consent of the population.

Angela K. Bourne’s article takes a different approach to the issue of proscription in Spain,
one which draws upon securitization theory. In it, she explores the Spanish state’s widening
of the targets of listing in the late 1990s from the Basque nationalist Euskadi ta Askatasuna
(ETA) to a much broader collection of associated groups including political parties, trade
unions, and women’s organisations. Her analysis begins by exploring court rulings against
organisations and parties linked to ETA, before exploring the public resonance of this
concerted attempt at securitization via quantitative and qualitative analysis of the major
Spanish daily newspaper, El Pais. Doing so reveals considerable similarity in the increased
judicial and media appetite to frame ETA as a “complex structure” with multiple parts
posing a significant threat to the Spanish democratic community.

Marieke de Goede’s article offers an analysis of two recent criminal trials relating to
proscription within the European Union. The first of these concerns the (de-)listing of
Mr. Kadi before the European Court of Justice that took place in a series of cases between
2001 and 2013. The second concerns the placing of the LTTE on the European Union
blacklist in 2006. These cases, she argues, demonstrate the importance of assumptions and
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arguments about temporalities—including temporary presents, and future intentions—as
much as considerations relating to due process and the human rights of those charged
with terrorism-related offences.

The Special Issue comes to a close with a focus upon the United States’ experience of
proscription. Here we attempt to complement the small, but growing, academic literature
on this particular case study’’ via a prolonged and anotated discussion with James
Clapper, the former U.S. Director of National Intelligence. This interview explores the
issue of proscription from the perspective of those who are charged with very real
responsibilities regarding national security. In it, Clapper reflects on the function of the
Foreign Terrorist Organization (FTO) list within the broader context of
U.S. counterterrorism initiatives. He argues that the FTO list was, throughout his tenure,
shaped by the latent political and diplomatic concerns of the U.S. government and was
thus more “symbolic” than “substantive.” Elaborating this perspective, Clapper speaks to
many of the themes raised by earlier articles in the Issue, including the foreign policy
drivers of FTO listing, the implications of the FTO list for peace negotiations, questions
around the cohesion of terrorist groups, and the effectiveness of FTO listings.
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CBS News, “Multiple Kidnappings for Ransom” Funding ISIS, Source Says (21 August
2014)






"Multiple kidnappings for ransom" funding ISIS, source

By ISIS militants had demanded a ransom for James Foley, an American journalist who
was abducted while reporting for GlobalPost in 2012. The extremist group released a video
of his execution Tuesday.

Updated on: August 21,2014 / 1:35 PM / CBS News

Much of the funding for the_Islamic State of Irag and Syria (ISIS) is coming from extortion
and "multiple kidnappings for ransom," a counterterrorism source told CBS News.

The kidnappings are primarily from citizens of European countries, including employees of
corporations who quietly pay the ransom demands to get their people back, the source told
CBS News senior investigative producer Pat Milton. Recently a Scandinavian corporation
paid $70,000 for the return of a kidnapped employee, Milton reports.

ISIS militants had demanded a ransom for James Foley, an American journalist who was
abducted while reporting for GlobalPost in 2012. The extremist group released a video of
his execution Tuesday.

GlobalPost CEO Philip Balboni told reporters Wednesday the company had spent "millions”
on efforts to bring Foley home, including hiring an international security firm.

When asked about a ransom purportedly demanded by the kidnappers, Balboni said the
price tag involved both financial and political demands, and that it was "substantial" and
always remained the same.

1/2


https://www.cbsnews.com/news/multiple-kidnappings-for-ransom-funding-isis-source-says/
https://www.cbsnews.com/isis/
https://www.cbsnews.com/videos/remembering-james-foley/
https://www.cbsnews.com/news/isis-claims-to-have-beheaded-u-s-journalist-james-foley/

A U.S. official told the Associated Press that the ISIS militants who beheaded Foley had
demanded 100 million Euros (about $132.5 million) in ransom for his release. A second
U.S. official told The AP that the demands were sent in emails to Foley's family in New
Hampshire. Both officials spoke on condition of anonymity because they were not
authorized to discuss the ransom demands by name.

ISIS has taken a page out of the al Qaeda game book to use ransom as a source of
revenue, the source told Milton. However, ISIS differs from al Qaeda in that the group has
in some ways developed a "hybrid form of funding" that is both global and local, according
to CBS News Senior National Security Analyst Juan Zarate.

Reports say the group is bringing in more than S$1 million a day. To stem that revenue, U.S.
officials will have to take certain steps now to cut off those donors but also help opposing
forces in Iraq and Syria wrest back control of the local economy - a process that could
take years.

"They've combined the ability to raise funds and run an economy locally with the ability to
tap into on the enthusiasm for their cause globally," Zarate said. "That really presents
challenges for counterterrorism officials and in some ways is a more complicated terrorist
funding model than we've seen in the past."

Milton reports that ISIS is also getting money through other criminal activity such as
robberies as well as donations from supporters, some of whom make contributions
through the guise of a charitable organization.

CBS News correspondent Holly Williams reports that in the land they control, ISIS is busy
making the money they need to fund what they call an Islamic state. A video from Syria
shows an ISIS fighter policing a local market. ISIS also levies taxes and even sells gasoline
and electricity.

First published on August 21, 2014

© 2014 CBS Interactive Inc. All Rights Reserved.

2/2


https://www.cbsnews.com/news/james-foleys-parents-he-was-courageous-to-the-end/
https://www.cbsnews.com/news/can-the-u-s-cut-off-isis-from-its-funding/
http://fortune.com/2014/07/24/isis-guns-oil/
https://www.cbsnews.com/news/isis-uses-sophisticated-approach-to-pull-off-brutal-agenda/

Annex 88

Lingvo Universal Russian-to-English Dictionary, Hanpasasms (software ed., 2018)






HanpaBaATb

P

(koro-n./umo-/.) Hecosep. - HaNpaBAsATb; cogep. - HaNpPaBUTb

1) (Ha K020-A. / 4Mo-21.) NpAM. U nepeH.

direct (at, to); turn (to); aim (at), level (at); point (to, toward) (opyxue || a weapon)
2) (nocel1ams, omcsliams)

refer (3a cnpaskod, uHgopmayueli || for information); send; assign, detach

3) (adpecosame) send

4) (ommayusame nessue || of a blade) sharpen

LingvoUniversal (Ru-En)

HanpasnATb

vt; c8 - HanpaBuUTb
1) ycmpemasme to direct
2) noceliame to send

Learning (Ru-En)

HanpaBaAaTb

Context (Ru-En)

HanpaBaAaTb

direct, guide, head, order, swing

LingvoEconomics (Ru-En)

HanpaBaATb

expedite, depute, direct, refer, send

Law (Ru-En)

HanpaBJATb

address, (kyda-s.) assign, steer, delegate, direct, dispatch, guide, transmit

Politics (Ru-En)

HanpaBaATb

govern, guide, put, refer, route, steer, train

LingvoScience (Ru-En)

HanpaeAATb Physics (Ru-En)
2/l

guide, direct

HanpaBAATb Biology (Ru-En)

(pocm pacmenudi)
train

HanpaBJATb

2/l

1) direct (at, to), turn (to), aim (at)
2) (pykogodume) direct, guide
)

3) (nocername) send; (3a cnpaskod, uHgopmayuel) refer; (kozo-n. Ha pabomy) assign (smb. to work)

Psychology (Ru-En)

HanpaBnAaTb

direct, guide, refer

LingvoComputer (Ru-En)

HanpaBaATb

direct, govern, guide, lead, pilot

Engineering (Ru-En)

HanpaeAATb Auto (Ru-En)
guide
HanpaBAATb Building (Ru-En)

direct, guide, lead, refer, route, sway, vector

HanpaBJATb

direct

Sport (Ru-En)




HanpasBAATb HoverDictionary (Ru-En)

send; direct; aim; guide; point; refer; level; assign

HanpaBAATb ExplanatoryBTS (Ru-Ru)

CM. HanpaBUTb; -AK0, -A€llb; HCB8.

HanpaBAATb Explanatory (Ru-Ru)

| Hecos. nepex.

1.

YcTpeMnaTtb Koro-ambo nan 4to-1mbo Kyga-ambo, B Kakyro-n1mbo CTOPOHYy.

omm. nepeH. CocpeAoTouMBaTL UTO-NIMOO Ha HYEM-IMBO, yCTpeMaATb K YeMy-anbo, NpoTuB Yero-ambo.
2.

Mocbinatb, OTNPaBAATb KOro-Anmbo uam uto-1mbo kyga-nmnbo.

omm. [laBaTb Ha3HauyeHwue.

3.

AgpecoBaTb, aBaTb YeMy-AMBO TOT WM UHOW XO4, HanpasaeHve (o denax, bymazax u m.n.).
4. pasze.

YunTh, HacTaBNATb.

Il Hecos. nepex.

1.

HanaxwusaTb (UHCMpyMeHm, MawuHy u m.n.).

2.

BbinpAMAATh, oTTaunBas ne3Bne pexyLero MHCTPyMeHTa

HanpaBAATb LingvoThesaurus (Ru-Ru)

1.

Syn: oTcbinath, agpecoBaTb, obpalyatb, KOMaHAMPOBaThb (0. ), MOCbINATh, OTNPaBAATb, OTKOMaHAMPOBbLIBaTbL (0g.)
2.

‘Oename npedmemom 8HUMAHUs’

Syn: yctpemnsnTb (kH.), HABOAWUTb, HacTaBAATb (pedk.), obpallaTtb, cocpefoTounBaTh (KH.), KOHLEHTPUPOBATb (KH.)
3.

Syn: pyKOBOAUTb, BECTW, BO3MNaBAATb, NPaBUTb, YNPaBAATb

Hanpae/ATb Dahl_user

HAMPABJIATH, HanpaBuTb 4TO, KOTrO; obpallath B Kakyto-1MH60 CTOPOHY, YCTPeMAATb, HaBOpauMBaTh KyAa, Ha MecTe, UK MycKas B XOZ;

| nonpaBaATb, NCMPaBAATb, MPUBOAUTL B AOJKHbIV BUJ, MOPAAOK;

| * HacTaBAATb, PYKOBOAWTb, NMOyyYaTh;

| *nck. HaroToBWTb, Npunactu (3anactun). Kopabab HanpasastoT pynem v napycamu. CBato HampaeastoT OTBECHO. [yLKu Hanpas/ieHbl Ha
uenb. HanpaButb coxy, 6OpOoHyY, n3naautb coBceM. bpuTtBy HanpasnstoT Ha ocesike 1 pemHe. OH CMOJIOZY AypPHO HanpassieH. Hanpasnsn
BCAKOro K A06py 1 K UCTMHe HeMHOro Kyyep Ball HampaBWJ, Kak 3a yros, Tak 1 BblBaaua! He A4OAro npaBu. -cq, ObiTb Hanpasasemy;

| 6paTb HanpaBaeHbe, HanpaBaATb cebs. CyAHO HampasaseTcs no koMnacy. MT1ua Hanpasuaack NPAMO K aecy. bputea ele He
HanpaBuiacb. Ha Bac He HanpaBULLbCA HOXWUKOB, Bbl He yMeeTe bepeub Ux, He Hamacewbcs. Ha MbAHOM LWankn He HanpaBaseLlbCs .
HanpaBavBaHbe (ne3a, ne3Bus) -0s1um. HanpaBneHbe -okoH4Yam. HanpaBa (ne3Bus), HanpaBka xeH., -00. aelcTBue no 2. HanpasneHbe
HO>a, KOCbl, HarmpaBKa, Touka. HanpaeneHbe MyTy, TeUYeHbs, BETPa, YepTa, MO KOTOPOK NposeraeT Aopora, AeNCTBYeT Cuna, NPOUNCXOANT
ABVKeHbe. MarH1THaa cTpenka KakeT fjBa I/1aBHble HamnpaB/ieHba: ceBep U tor. B 3Tom obLiectBe fypHoe HanpasieHbe. HaspaBastoLias
JKeH., 2e0M. INHWS, MO KOeW ABWXKETCs Apyras, 0bpasys upes 37O, yMCTBEHHO, KPUBYHO MOBEPXHOCTb. HanpaBHOV AN HanpaBOYHbIY, 415
HanpaBaeHbs, HanpaBKy CyXXaLluii AN K HeMy OTHOCALLMIACA. HanpaBaaTenb, HanpaBuTeNb MyX. -HULA XeH. HanpaBLMK MyX. -WuLa
JKeH. KTO Hanpas/seT. HanpasaaTenn MOAoAeX N JOMKHbI 6bl AyMaTb 06 OTBETCTBEHHOCTM 3a 3T0. HeT in 34eck HanpaBsLumka 6puTe?
HanpaBo Haped. BMpaBo, Ha MpaByrO PyKy, B MPaByt0 CTOPOHY, OAECHYIO; -NpOMUBON. HaneBo.

| 8oeH. kOMaHZAHOe CN0BO: HanpaBo, TpebyeT NOBOpOTa Ha Kabaykax BMPaBo, Ha YETBEPTb Kpyra, UToObl IeBOE MIeUO NPULLAOCH TaMm, Tae
6bina rpyab. MNMonyobopoT Hanpaso, B Ty Xe CTOPOHY, Ha OCbMYIO AOA0 Kpyra. HanpaBe Hapey. TO Xe, HO HanpaBO BK/OYaeT 3HayYeHbe
BUH., @ Hanpase nped.; NepBoe BbipaxKaeT ABVXXeHbe, BTOPOe MOKOW: B MPaBO CTOPOHe, Ha NpaBol pyke. Hanpasbli -*ces. npamow,
BbINPSAMJ/IEHHbI, OUYeHb UAN BOBCE MPSMON;

| NpaBbI, HEBMHHbIY HW B YeM He BUHOBATbIA. Hoc HanpaBb, -cmap. npsmoii. OH Hanpae B 3ToM Aene. Hanpaeautecs, HabpaTbcs npaegbl,
NPAMOTbI, B HaCMELLKY.
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HanpaBJATb Dahl

HAMPABJIATH, HanpaBuTb 4TO, KOTO; obpallaTh B Kakyto-1MH60 CTOPOHY, YCTPeMAATb, HaBOpauMBaTh KyAa, Ha MecTe, WK MycKas B XOZ;

| nonpaBaATb, NCMPaBAATb, MPUBOAUTL B AOKHbIV BUZ, MOPAAOK;

| * HacTaBAATb, PYKOBOAWTb, MOyyYaTh;

| *nck. HaroToBUTb, MpunacTu (3anactv). Kopabab HanpaeastoT pyaem v napycamu. CBato HampaBAstoT OTBECHO. [NyLKM HanpaBaeHbl Ha
uenb. HanpaButb coxy, 60poHy, n3nagutb coscem. bputey HanpasnstoT Ha ocesike 1 pemHe. OH CMOJIOZY AypPHO HanpassieH. Hanpasasan
BCAKOTO K A06py 1 K UCTMHe HeMHOro Kyyep Ball HampaBWJ, Kak 3a Yros, Tak 1 BblBaaua! He AOAro npaBw. -cq, ObiTb Hanpasasemy;

| 6paTb HanpasieHbe, HanpaBasTb cebs. CyaHO HampaBaseTcs no komnacy. MNTuua Hanpaewuaack NpsMo K necy. bputea ele He
HanpaBuiacb. Ha Bac He HanpaBULLbCA HOXWUKOB, Bbl He yMeeTe bepeub Ux, He Hanacewbcs. Ha NbAHOM LWankn He HanpaBAseLlbCs .
HanpasavBaHbe (ne3a, ne3sus) -0sum. HanpaBneHbe -okoH4Yam. HanpaBa (ne3Bwus), HanpaBka xeH., -06. aencTBue no 2. HanpasneHbe
HO>a, KOCbl, HarmpaBKa, Touka. HanpaeneHbe MyTy, TeYeHbs, BETPA, YepTa, MO KOTOPOM NposeraeT Aopora, AeUCTBYeT C1aa, NPOUNCXOANT
ABW>KeHbe. MarHuTHas CTpesika KaXkeT /jBa r/laBHble Harpas/ieHbs: CeBep v tor. B aTom obLiecTBe gypHoe HamnpaBieHbe. HaspasastoLas
JKEeH., 2e0M. JIHWS, MO KOEeW ABUXKETCA Apyras, obpasys upes 3TO, yMCTBEHHO, KPMBYHO MOBEPXHOCTb. HanpaBHOWM nan HanpaBOYHbIW, ANs
HanpaBaeHbs, HanpaBKy CY>XXaLLui AN K HeMy OTHOCALLMIACA. HanpaBaaTenb, HanpaBuUTeNb MyXX. -HWLA XeH. HanpaBLMK MyX. -WuLa
JKeH. KTO Hanpas/seT. HanpaBaaTenyu MOAoAeX N JOMKHbI 6bl AyMaTb 06 OTBETCTBEHHOCTM 3a 3TO. HeT n 34eck HanpaBsLlumka 6puTs?
HanpaBo Haped. BMpaBO, Ha MpaByrO PyKy, B MPaByt0 CTOPOHY, OAECHYIO; -NpOMUBON. HaneBo.

| 8oeH. kOMaHZHOe CNOBO: HampaBo, TpebyeT NOBOpOTa Ha Kabaykax BMpaBo, Ha YETBEPTb Kpyra, UTo6bl IeBOE MIeYO NPULLAOCH TaMm, T4e
6bi1a rpyab. [MonyobopoT Hanpaso, B Ty Xe CTOPOHY, Ha OCbMYHO A0 Kpyra. HanpaBe Hapeuy. TO Xe, HO HanNpaBO BK/OYAET 3HaYEHbE
8UH., @ Hanpase nped.; NepBoe BbipaxaeT ABVXXeHbe, BTOPOe MOKOW: B MPaBO CTOPOHe, Ha NpaBol pyke. Hanpasbli -*ces. npamow,
BbINPAMJIEHHbIY, OYeHb WV BOBCE MPAMON;

| NpaBbIi, HEBMHHbIY HW B YeM He BUHOBATbIA. Hoc HanpaBb, -cmap. npsmoii. OH Hanpae B 3TOM Aese. Hanpaeautbcs, HabpaTbcs npaegbl,
NPAMOTbI, B HaCMeLLKY.
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HanpaBAATb Dahl_user(1)

HAMPABJIATH HanpaBuTb 4UTO, KOrO; obpaLlath B Kakyr-1MH60 CTOPOHY, YCTPeMAsATb, HaBOpauMBaTh KyAa, Ha MecTe, WK MycKas B XOZ;

| nonNpaBnATb, NCNPaBAATb, MPUBOAUTL B AOKHbIV BUZ, MOPAAOK;

| * HacTaBNATb, PYKOBOAWTb, MoOyyaTh;

| -*nck. HaroToBWTb, MpunacTu (3anactu). Kopabab HanpaastoT pysemM v napycamu. CBato HampaBastoT OTBECHO. [yLIKy Hanpas/ieHbl Ha
uenb. HanpaButb coxy, 6OpoHy, n3naaute coBcem. bpuTBy HanpaBastoT Ha oceske U pemHe. OH cMoaoay AypHO HanpasaeH. Hanpaeasn
BCAKOro K A06py 1 K UCTUHe HeMHOoro kydep Ball HampaBu/, Kak 3a Yro, Tak 1 BbiBaaua! He JoAro npaswu. -cs, 6biTb HanpaBasemy;

| 6paTb HanpaBaeHbe, HanpaeaaTb cebs. CyAHO HanmpasaseTcs no komnacy. MTuua Hanpasuaack NPAMO K aecy. bputea ele He
HanpaBuiacb. Ha Bac He HanNpaBULLIbCA HOXMYKOB, Bbl He yMeeTe Hepeub Ux, He Hamacewbcs. Ha NbAHOM LanKn He HamnpaBAseLlbCs .
HanpaBnvBaHbe (ne3a, nessus) -0s7um. HanpaeneHbe -okoHYam. HanpaBa (ne3BuWs), HanpaBKa xeH., -06. AelcTBue No 2/1. HanpaeneHbe
HOXKa, KOCbl, HanMpaBKa, Touka. HanpaBneHbe nyTy, TeueHbs, BETPa, YepTa, MO KOTOPOW npoaeraeT Aopora, AeACTBYeT C1na, MPOUCXOANUT
ABUKeHbe. MarHuTHasa CTpenika KaXkeT /jBa r/laBHble Harpas/ieHbs: ceBep v tor. B aTom obLuecTBe sypHoe HanpaBieHbe. HasgpaBastowas
JKeH., 2e0M. NHWS, MO KOeW ABWXeTCA Apyras, obpasya upes3 3TO, yMCTBEHHO, KPUBYHO MOBEPXHOCTb. HanpaBHOM AN HanpaBOYHbIN, A/
HanpaBaeHbs, HanpPaBKy CyXXaLluii AN K HeMY OTHOCALLMIACA. HanpaBaaTenb, HanpaBuTeNb MyX. -HWULA XeH. HanpaBLWK MyX. -WwuLa
JKeH. KTO Hanpas/iseT. HanpasasTeny MOOAeXMN JOMKHbI Obl yMaTb 06 OTBETCTBEHHOCTM 3a 3T0. HeT /M 34eck HanpasLuymka 6puTs?
HanpaBo Hapedy. BMpaBo, Ha MpaByto PyKy, B MPaBYyt0 CTOPOHY, OAECHYHO; -NpOMUBON. HaneBo.

| 8oeH. kKOMaHAHOe CN0BO: HampaBo, TpebyeT NOBOPOTa Ha Kabaykax BMpaBo, Ha YETBEPTb KPyra, UTOObl IeBOE MIeYO NPULLAOCH TaMm, r4e
6bina rpyab. MonyobopoT Hanpaso, B Ty Xe CTOPOHY, Ha OCbMYIO AOA0 Kpyra. HanpaBe Hapey. TO Xe, HO HanpaBO BK/OYaeT 3HayYeHbe
BUH., @ HanpaBe Npeod. ; NePBOe BblpaxaeT ABUXeHbe, BTOPOe MOKOW: B NMPaBoi CTOPOHe, Ha NpaBol pyke. HanpaBsbili -*ces. npsmoi,
BbINPSAMJ/IEHHbIV, OUYeHb UAN BOBCE MPSMO;

| NpaBbI, HEBMHHBIY HW B YeM He BUHOBATbIW. Hoc HanpaBb, -cmap. npamoi. OH Hanpas B 3TOM Aesie. HanpaBauTbcs, HabpaTbcs npaBabl,
NPAMOTbI, B HaCMeLLKY.
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HanpasBAATb Mechanics (Ru-En)

HanpasaATb Polytechnical (Ru-En)_user(1)_user

baffle, direct, pilot

HanpaBAATb Polytechnical (Ru-En)_user(1)

baffle, direct, pilot

HanpasBAATb Polytechnical (Ru-En)_user_user

baffle, direct, pilot



HanpaBAATb Polytechnical (Ru-En)_user

baffle, direct, pilot

HanpaBAATb Polytechnical (Ru-En)

baffle, direct, pilot

HanpaBAATb Lohwater (Ru-En)_user

Hanpasume V.
direct, turn, send

HanpasBAATb Lohwater (Ru-En)

Hanpasume V.
direct, turn, send

HanpaBAATb Smirnitsky (Ru-En)_user

Hanpasume
1. (8H. Ha 8H.; npam. u nepeH.) direct (d. at, to), turn (d. to); (opy>kue) aim (d. at), level (d. at)
2. (8H.; nocelniame ) send* (d.); (3a cnpaskoli, uHgopmayueli) refer (d.)

3. (8H.; adpecosame ) send* (d.)

4. (8H.; omma4yueame se3zsue) sharpen (d.)

HanpaBAATb Smirnitsky (Ru-En)

Hanpasumeo
1. (8H. Ha 8H.; npam. u nepeH.) direct (d. at, to), turn (d. to); (opy>xue) aim (d. at), level (d. at)
2. (8H.; noceniame) send* (d.); (3a cnpaskoli, uHgopmayueli) refer (d.)

3. (8H.; adpecosame ) send* (d.)

4. (8H.; omma4yueame se3zsue) sharpen (d.)

HanpaBAATb Zimmerman (Ru-En)

CM. MX. MOBEPHYT B HanpasieHWM
e Itis usually found more efficient to lead (or direct) the vapour to the low-pressure casing.
* The light is led (or guided) to the slit.
» Many patients are referred to a geriatric clinic with the diagnosis of ...
« In this way the energy, spread over a wide range of frequencies, has been channeled (or directed) into a narrow band.
« The liquid is directed to the proper tanks.
» The carbon dioxide is then sent to the ammonia synthesis reactor.

HanpaBAATb Synonym_user

O6paluatb, yCTPEMAATb, PYKOBOAUTb, THYTb, KNOHUTb KYAa, OTKJIOHATb, OTB/IEKaTb OT Yero, CKAOHATb Ha YTO; ajpecoBaTtb.
HanpaBuTb Ha NyTb UCTUHBI
Cp. <Yuutb 1 OTBpaLath >. CM. BOAWTb, METUTb, ObpaLLaTb, NPaBuUTb, y4nTb (KOTO), LEeUTb...

HanpaB/ATb Synonym

Obpaluatb, YyCTPEMAATb, PYKOBOAUTb, FHYTb, KNOHWUTb KyZa, OTKNOHATb, OTB/EKaTb OT Yero, CKJAOHATb Ha YTO; ajpecoBaTh.
HanpasuTb Ha NyTb UCTUHBI
Cp. <Yuutb 1 OtBpawath >. CM. BOAUTb, METUTb, 06paLLaTh, NPaBUTb, YUnTb (KOTO), LEenTb...

HanpasBAATb Ushakov_user

HATMPABJT'ATb, Hanpasaato, Hanpae/feLllb . -Hecosep. K HarnpasUTb.

Generated by n-Cyclop™

HanpaB/ATb Ushakov

HAMPAB/T'ATh, HanpaBAasto, HanpaBAseLlb . -Hecogep. K HarnpasBUTb.

Generated by n-Cyclop™




HanpaeAATb LAW dictionary (BopuceHko u CaeHko)

/.
(3akoHonpoekm u m.n.) to direct (to);
refer (to);
send (to)
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Lingvo Universal Russian-to-English Dictionary, ymsiuwierto (software ed., 2018)






YMbILW/I1€HHO LingvoUniversal (Ru-En)

Hape.
deliberately, wittingly

yMbIlW/IeHHO Context (Ru-En)

YMbILW/IEHHO Law (Ru-En)

deliberately, wittingly, designedly, knowingly, intentionally, wilfully

YMbILW/IEHHO Politics (Ru-En)
deliberately
YMbILWW/IEHHO HoverDictionary (Ru-En)

deliberately; intentionally, purposely; wilfully, wittingly

YMbILW/1€HHO ExplanatoryBTS (Ru-Ru)

CM. YMBbILUNIEHHBIV; Hapeuy.
YMBbILWNEHHO TPOMKO METb.
YMBILWNEHHO PackpbiTb ABEPb.
YMBbILWNEHHO HenpaBuabHO MHGOPMUPOBATL.

YMbILWIEHHO Explanatory (Ru-Ru)

| Hapeu. obcmosm. yenu

Mmes 3apaHee 06syMaHHble HAMEPEHWS; CO3HATENbHO, NMPeAHaMEPEHHO.

1l npedukx.

OueHOYHas XxapaKTepUCTUKa YbUX-TMBO AeNCTBUM KaK CO3HATENbHbIX, MPeAHAaMEPEHHbIX, UMEeIOLLMX 3apaHee 064yMaHHble HaMmepeHus.

YMbILW/IEHHO LingvoThesaurus (Ru-Ru)

Syn: CM. cneunanbHO

YMbILW/IEHHO BibleDic_user

yM'biineHHo (Ue3.45:20 ) — oaHa v3 BonutoLmnx ownbok B pycckom nepesoge. [JomKHO 6biTb — HeyMmblwaeHHO (-cpH. JleB.4:27 ;
Ync.15:16 ,22,24,26-29,30; YUnc.35:15 ,22). (cm. Bubnus, >xepTBONPUHOLLEHME)

Generated by n-Cyclop™

YMbILW/IeHHO BibleDic

yM'biineHHo (Ue3.45:20 ) — oaHa v3 BonutoLnx owWnboK B pycckom nepeBoge. [JomKHO 6biTb — HeyMblWwaeHHO (-cpH. JleB.4:27 ;
Ync.15:16 ,22,24,26-29,30; YUnc.35:15 ,22). (cm. Bubaus, >xepTBONPUHOLLEHME)

Generated by n-Cyclop™

YMbILW/IEHHO Lohwater (Ru-En)_user

adv.
intentionally

YMbILWW/IEHHO Lohwater (Ru-En)

adv.
intentionally

YMbILWW/IEHHO Synonym_user

MpeAyMbILLIEHHO, 3aBeJOMO, 3a3HaMO, HaPOYHO, HAPOUMTO, (Mpes)HaMepeHHO, 3I0HaMePEHHO, 3/I0CTHO, AEMOHCTPATUBHO, CrieLiManbHo,
TEHAEHLMO3HO, MO 3aKOHY, Ha 3aKas, C MPeAB3ATON LieNbto, MO NPeABapUTENbHOMY YMBbICAY; KaK Ha3/o.
Mpor. cayyaiiHo...




YMbILW/IEHHO Synonym

MpeAyMbILLAEHHO, 3aBeJOMO, 3a3HaMO, HaPOYHO, HAPOUMTO, (Mpes)HaMepeHHO, 3I0HaMePEHHO, 3/I0CTHO, AEMOHCTPATUBHO, CreLiManbHo,
TEHAEHLMO3HO, MO 3aKOHY, Ha 3aKas, C MPeAB3ATON LieNbto, MO NPeABapUTENbHOMY YMbICAY; Kak Ha3/o.
Mpor. cayyaiiHo...

YMbILWW/IEHHO LAW dictionary (BopuceHko u CaeHko)

Hapeu.
by intentional design;
designedly;
intentionally,
premeditatedly;
purposely;
wilfully




Annex 90

OHCHR, Report On the Human Rights Situation in Ukraine (16 August to 15 November
2018)

Pursuant to Rules of the Court Article 50(2), this annex is
comprised of such extracts of the whole document as are
necessary for the purpose of the pleading. A copy of the
whole document has been deposited with the Registry.






Office of the United Nations High Commissioner

for Human Rights

Report on the human rights situation in Ukraine
16 August to 15 November 2018

¢ AN\, UNITED NATIONS
Y/ HUMAN RIGHTS

—~N— OFFICE OF THE HIGH COMMISSIONER






Contents

VI.

VII.

VIII.

Page

EXECULIVE SUIMIMAIY ... ittt ettt ettt e et et e e e st e ekt e e sh b e e eebe e e nb e e e bt e e snbeeanbeeabeeesbneenneeas 1
OHCHR MELNOUOIOQY ... ettt ettt et e e srte e snbe e ste e e nteeesreeennee s 3
IMPACE OF NOSTHTITIES ... .ot sree e sr e nbe e e nree e e 4
A. Conduct of hostilities and Civilian CASUAITIES.............cueeiiiiiiiiiie e 4
B. Economic and social rights of conflict-affected persons...........ccccovriiiiiiiiiicee e 7
1. Remedy and reparations for conflict-affected population ...........cccccoeiiiniiiiininicnc 7

2. Right to restitution and compensation for use or damage of private property............c........ 7

3. Right to social security and social ProteCtion ............ccoceeiieiieiieiienie e 9

4.  Freedom of movement, isolated communities and access to basic Services ...........c.cocue.. 10
Right 10 PhYSICAL INTEGITLY.....veitiiieiiec bbb 10
A. Access to detainees and conditions Of detention............ccvevveiiiiiiii e 11
B. Arbitrary detention, enforced disappearance and abduction, torture and ill-treatment............... 11
C. Situation of pre-conflict PriSONEIS .........oiiiiiiiiiiie e 13
D. MISSING PEISONS ... .eeetieeititeeiteeeteeastte e s teesteeesteeestteessbeesrteeesbeeessseessaeeanbeeabeeeaneeesneeeanteeanseeensns 13
AdMINISration OF JUSLICE .....cvvviiiiiiiii et e e st et e sreeesnneesnreeans 14
N U (T I T ] £ TSR 14
B. Accountability for cases of violence related to riots and public disturbances .............ccccocee.e. 15
1. Accountability for the killings of protesters during the Maidan protests .............ccccccvennee. 15

2. Accountability for the 2 May 2014 violence in Odesa..........cccevvvreeeiieeieeine e seee e 16
Demacratic/civic space and fundamental freedoms ..........ccoviiiiiiiiiie 16
A. Freedom of opinion and expression and freedom of the media...........cccceeoveviiiiiii e, 17
B. Discrimination, hate speech, racially motivated violence and manifestations of intolerance..... 18
1. Incidents of violence and iNtIMIAtioN ..........coceiiiiiiiiiii s 18

2. Draft [aw 0N State laNQUAGE .......eeeieeeitiee et e e e e 19

C. Freedoms of peaceful assembly and assOCIAtIoN...........ccovviiiiriiiiiiic e 19
D. Freedom of religion or Delief...........covoiiiiiii 20
SR o] ] 1o 4o ] TSRS 21
Human rights in the Autonomous Republic of Crimea and the city of Sevastopol .............cccccceeneee. 22
A. Freedoms of 0pinion and EXPreSSION.........ueeiieiiieiiiireesieese e se et e sre e e e et e e sreeesnees 22
B. Deprivation Of HDEIY........cooiiiiii e 23
C. Right to maintain one’s identity, culture and tradition and freedom of association................... 23
D. Property rights and equal access to publiC SEIVICE .........covviviiii e 24
Technical cooperation and capacity-bUITAING..........ccviiiiiiiiiii s 24
Conclusions and reCOMMENAALIONS ..........civieiieiieiiee ettt e steesbeesteesteesreesreens 25



22

VII.

Human rights in the Autonomous Republic of Crimea and the city of Sevastopol

As long as you refuse to testify, we will deny all family visit requests of your relatives.

- An FSB investigator to a defendant in a Hizb ut-Tahrir case

95. The Russian Federation continued to apply its laws in Crimea and the city of
Sevastopol in violation of its obligation under international humanitarian law to respect the
legislation of the occupied territory.*'® The implementation of Russian Federation legislation
has curtailed the exercise of fundamental freedoms and has been used to stifle dissent on the
peninsula.

96. OHCHR continued to record systematic human rights violations in Crimea, including
unjustified restrictions on freedoms of opinion and expression, freedom of movement,
violations of the right to maintain one’s identity, culture and tradition, and property rights. In
total, OHCHR documented 44 violations during the reporting period, and of this number 43
violations occurred within the reporting period; with the Government of the Russian
Federation responsible for 32 and the Government of Ukraine for 11.2°

Freedoms of opinion and expression

97. Unjustified restrictions on fundamental freedoms imposed by the Russian Federation
through the arbitrary and excessively broad application of its anti-extremism legislation in
Crimea continued.*??

98. In the period under review, at least five Crimean residents (three men and two women,
all Crimean Tatars) were sentenced under extremism-related charges for possessing material
or posting information on social media deemed “extremist” or “terrorist”. On 4 September,
three family members — a father, mother and daughter — were found guilty of extremism for
posting on their social network pages a Youtube video featuring a public rally, which had
taken place in Simferopol back in September 2013.1%2 In all three cases, the court found that
the video in question contained symbols of Hizb ut-Tahrir, a religious organization banned in
the Russian Federation as “terrorist”. The father spent 10 days in administrative detention,
while the court ordered the mother and the daughter to pay fines. In another emblematic case,
on 20 September, a Crimean Tatar doctor from the Feodosiia city hospital was found guilty
of extremism after the Russian Federation authorities discovered three Islamic books
considered “extremist” in the hospital’s premises.?

99. The Russian Federation authorities apply anti-extremism legislation in Crimea in an
arbitrary and selective manner, in order to stifle dissent, instill fear and deny a plurality of
views. Amongst the citizens exposed to such persecution are those who have previously
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See Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12 August
1949 (Fourth Geneva Convention); Article 43 of the Regulations concerning the Laws and Customs
of War on Land, Annex to Convention (IV) respecting the Laws and Customs of War on Land, The
Hague, 18 October 1907, Geneva Convention IV on Civilians, art. 64.

The violations attributable to the Government of Ukraine did not necessarily occur in Crimea itself,
but concern events in mainland Ukraine connected to the situation in Crimea. They are related to
freedom of movement, access to public services, and the right to property.

See also OHCHR second thematic report “On the situation of human rights in the temporary occupied
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine”, 13 September 2017 to 30 June
2018, par. 46.

OHCHR interview, 2 October 2018.

OHCHR interview, 28 September 2018.



expressed their dissenting views towards the Russian Federation authorities, publicly
supported other individuals accused of terrorism, sympathized or are believed to have links
with organizations banned in the Russian Federation.

100. OHCHR notes that such undue restrictions on the right to impart information and
ideas gravely undermine freedom of expression guaranteed by international human rights
treaties including those to which the Russian Federation is a State party.'?* Moreover,
application of the Russian Federation anti-extremism legislation in Crimea constitutes a
violation of its obligation, as an occupying power, to respect the penal laws of the occupied
territory.?

Deprivation of liberty

101. Significant developments have taken place in the case of five crewmembers from
mainland Ukraine apprehended on a fishing boat “SIMK-0041" on 4 May 2018 by the Russian
Federation authorities in the Black Sea. Only one crew member was formally charged with
illegal fishing and remanded in detention. Four other crew members were transferred to a
military base in Balaklava where they were held without legal basis until released on 25 June.
Despite the absence of administrative or criminal charges against them, Russian FSB officers
have seized their passports and prohibited them from leaving the peninsula.!?® During their
detention, the victims were held in a house near Sevastopol under constant FSB surveillance
with limited access or contact with the outside world.?’

102.  On 14 October 2018, one of the fishermen was allowed to return to mainland Ukraine
in order to attend the funeral of his mother. Later, on 30 October, the Russian Federation
authorities allowed three other sailors from «SIMK-0041» fishing boat to leave the
peninsula.?® On 1 November, the vessel’s captain was released from pre-trial detention. As
of 15 November, he remains in Crimea on an obligation not to abscond.

Right to maintain one’s identity, culture and tradition and freedom of association

103. OHCHR noted a continued narrowing of possibilities to manifest Ukrainian identity
and enjoy Ukrainian culture in Crimea since the beginning of the occupation.'®

104. On 29 August 2018, law enforcement officials conducted a house search targeting an
activist of the Ukrainian Cultural Centre, and warned her about forthcoming extremism-
related charges during an interrogation.**° She felt compelled to leave the Crimean peninsula,
based on a well-founded fear of persecution. Since 2017, the activist had been repeatedly
summoned for interrogations under the guise of “conversations” in different law enforcement
bodies where she was questioned about her pro-Ukrainian views and activities of the
Ukrainian Cultural Center and threatened by the FSB.

124
125
126
127
128

129

130

See Atrticle 19 of the ICCPR and Article 10 of the ECHR.

See Article 64 of the Geneva IV Convention.

OHCHR interview, 30 August 2018.

OHCHR interview, 19 October 2018.

On the same day, four crewmembers of another fishing boat “ 51O/ — 2105 (all — from mainland
Ukraine) detained in the Black Sea on 28 August 2018 were also allowed by the Russian Federation
authorities in Crimea to return home. Simultaneously, seven crewmembers of the “Nord” vessel,
arrested by the State Border Guard Service of Ukraine in the Azov Sea on 25 March, returned to
Crimea, following several unsuccessful attempts to leave mainland Ukraine with the use of travel
documents issued by the Russian Federation.

Article 27 of ICCPR states that “In those States in which ethnic, religious or linguistic minorities
exist, persons belonging to such minorities shall not be denied the right, in community with the other
members of their group, to enjoy their own culture, to profess and practise their own religion, or to
use their own language.” See OHCHR first thematic report on Crimea “Situation of human rights in
the temporarily occupied Autonomous Republic of Crimea and the city of Sevastopol (Ukraine)” par.
182-186.

OHCHR interviews, 26 September, 27 September, and 9 October 2018.

23



24

VIIL.

105. OHCHR recalls that another former activist of the Ukrainian Cultural Center felt
compelled to leave Crimea under similar circumstances in August 2017.1% The Ukrainian
Cultural Center is one of the few organizations in Crimea, which has continued to promote
Ukrainian culture through public events and commemorations since the beginning of the
occupation. The number of its activists has dropped significantly due to the fear of persecution
and periodic “warnings” of the law enforcement not to engage in “ill-advised activities”. The
narrowing civic space to promote Ukrainian culture is aggravated by the decreasing
availability of Ukrainian language in education sphere in Crimea.'%2

Property rights and equal access to public service

106.  Despite the ongoing occupation of the Crimean peninsula by the Russian Federation,
the Government of Ukraine retains obligations under international law to not interfere with
the enjoyment of the right to property of current or former residents of Crimea, as well as to
use all legal and diplomatic means available to ensure respect for human rights in relation to
the population in Crimea.*®

107. OHCHR notes a persistent pattern of continuous violations of property rights of
current and former Crimean residents by the state-owned bank PrivatBank.!3* Shortly after
the beginning of the occupation, savings accounts of the bank’s clients in Crimea were
blocked, adversely affecting the socioeconomic rights and livelihoods of Crimea residents.'*
In one case, PrivatBank denied access to the considerable savings of an elderly couple from
Kerch that were needed for essential cancer treatment.**® PrivatBank justifies its actions with
reference to the Ukrainian legislation that defines the status of Crimea as an occupied territory
and cancels the operation of banks in the peninsula.

Technical cooperation and capacity-building

108. OHCHR continues its technical cooperation and capacity-building activities aimed at
assisting the Government and civil society to protect and promote human rights in Ukraine.

109. On 16 August and 1 November 2018, as part of the institutionalized pre-deployment
programme for officers of the Civil-Military Cooperation unit (CIMIC), OHCHR delivered a
session on prevention of arbitrary detention, torture and conflict-related sexual violence, as
well as on the protection of freedom of movement and housing, land and property rights, to
approximately 62 military officers (including seven women) to be deployed to eastern
Ukraine as part of CIMIC. OHCHR has been participating in the pre-deployment programme
since September 2017, and has delivered a total of seven trainings for over 212 officers. On
6 November, OHCHR contributed to a training on civilian casualty recording for 13 CIMIC
officers (including two women) who are to work with the Civilian Casualty Mitigation Team
established within the Joint Forces Operation.

110. OHCHR referred 24 allegations of human rights violations to specific duty-bearers;
to the Government of Ukraine, 20 allegations were raised with four of them fully and six
partially addressed; to the ‘ombudsperson’ of ‘Donetsk people’s republic’ four allegations
were raised with one partially addressed.
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OHCHR first thematic report on Crimea “Situation of human rights in the temporarily occupied
Autonomous Republic of Crimea and the city of Sevastopol (Ukraine)”, par. 169.

See, on the right to education in native languages, OHCHR second thematic report “On the situation
of human rights in the temporary occupied Autonomous Republic of Crimea and the city of
Sevastopol, Ukraine”, 13 September 2017 to 30 June 2018, par. 68-71.

HRC, Concluding Observations on Moldova (CCPR/C/MDA/CO/2(2009); ECtHR, llascu and Others
v. Moldova and Russia (8 July 2004), paragraph 331.

The Government of Ukraine holds 100 per cent of the bank’s shares through the Ministry of Finance
of Ukraine.

The issue is aggravated by the Ukrainian legislative framework that does not recognize individuals
with registered addresses in Crimea as “residents” of Ukraine for banking purposes. See on this issue,
OHCHR Report on the human rights situation in Ukraine, 16 November 2017 to 15 February 2018,
paragraph 130.

The husband died of cancer in 2017. OHCHR interview, 4 October 2018.
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U.N. General Assembly Resolution No. 71/205, U.N. Doc. A/RES/71/205, Situation
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United Nations A\RES71/205

Distr.: General

General Assembly 1 February 2017

VA
\S=7

Seventy-first session
Agenda item 68 (c)

Resolution adopted by the General Assembly on 19 December 2016

[on the report of the Third Committee (A/71/484/Add.3)]

71/20S5. Situation of human rights in the Autonomous Republic of
Crimea and the city of Sevastopol (Ukraine)

The General Assembly,
Guided by the purposes and principles of the Charter of the United Nations,

Recalling the Universal Declaration of Human Rights," international human
rights treaties and other relevant international instruments and declarations,

Confirming the primary responsibility of States to promote and protect
human rights,

Reaffirming the responsibility of States to respect international law, including
the principle that all States shall refrain from the threat or use of force against the
territorial integrity or political independence of any State and from acting in any
other manner inconsistent with the purposes of the United Nations, recalling its
resolution 2625 (XXV) of 24 October 1970, in which it approved the Declaration on
Principles of International Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations, and reaffirming
the principles contained therein,

Recalling its resolution 68/262 of 27 March 2014 on the territorial integrity of
Ukraine, in which it affirmed its commitment to the sovereignty, political
independence, unity and territorial integrity of Ukraine within its internationally
recognized borders, and relevant decisions of international organizations,
specialized agencies and bodies within the United Nations system,

Condemning the temporary occupation of part of the territory of Ukraine — the
Autonomous Republic of Crimea and the city of Sevastopol (hereinafter
“Crimea”) — by the Russian Federation, and reaffirming the non-recognition of its
annexation,

Welcoming the reports of the Office of the United Nations High Commissioner
for Human Rights on the human rights situation in Ukraine, of the Commissioner for
Human Rights of the Council of Europe, and of the human rights assessment
mission of the Office for Democratic Institutions and Human Rights and the High
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Commissioner on National Minorities of the Organization for Security and
Cooperation in Europe, in which they stated that violations and abuses of human
rights continued to take place in Crimea and pointed to the sharp deterioration of the
overall human rights situation,

Condemning the imposition of the legal system of the Russian Federation and
the negative impact on the human rights situation in Crimea,

Condemning also the reported serious violations and abuses committed against
residents of Crimea, in particular extrajudicial killings, abductions, enforced
disappearances, politically motivated prosecutions, discrimination, harassment,
intimidation, violence, arbitrary detentions, torture and ill-treatment of detainees
and their transfer from Crimea to the Russian Federation, as well as reported abuses
of other fundamental freedoms, including the freedoms of expression, religion or
belief and association and the right to peaceful assembly,

Expressing serious concern at the decision of the so-called Supreme Court of
Crimea of 26 April 2016 and the decision of the Supreme Court of the Russian
Federation of 29 September 2016 to declare the Mejlis of the Crimean Tatar People,
the self-governing body of the Crimean Tatars, to be an extremist organization and
to ban its activities,

Recalling the prohibition under the Geneva Conventions of 12 August 19492
for the occupying Power to compel a protected person to serve in its armed or
auxiliary forces,

Welcoming the continued efforts of the Secretary-General, the United Nations
High Commissioner for Human Rights, the Organization for Security and
Cooperation in Europe, the Council of Europe and other international and regional
organizations to support Ukraine in promoting, protecting and ensuring human
rights, and expressing concern over the lack of safe and unfettered access by
established regional and international human rights monitoring mechanisms and
human rights non-governmental organizations to Crimea,

1. Condemns the abuses, measures and practices of discrimination against
the residents of the temporarily occupied Crimea, including Crimean Tatars, as well
as Ukrainians and persons belonging to other ethnic and religious groups, by the
Russian occupation authorities;

2. Urges the Russian Federation:

(@) To uphold all of its obligations under applicable international law as an
occupying Power;

(b) To take all measures necessary to bring an immediate end to all abuses
against residents of Crimea, in particular reported discriminatory measures and
practices, arbitrary detentions, torture and other cruel, inhuman or degrading
treatment, and to revoke all discriminatory legislation;

(¢) To immediately release Ukrainian citizens who were unlawfully detained
and judged without regard for elementary standards of justice, as well as those
transferred across internationally recognized borders from Crimea to the Russian
Federation;

2 United Nations, Treaty Series, vol. 75, Nos. 970-973.
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(d) To address the issue of impunity and ensure that those found to be
responsible for abuses are held accountable before an independent judiciary;

(e) To create and maintain a safe and enabling environment for journalists
and human rights defenders to perform their work independently and without undue
interference in Crimea;

(f) To permit the reopening of cultural and religious institutions;

(g) To revoke immediately the decision declaring the Mejlis of the Crimean
Tatar People an extremist organization and banning its activities, and repeal the
decision banning leaders of the Mejlis from entering Crimea;

(h) To cooperate fully and immediately with the Office of the United Nations
High Commissioner for Human Rights, the Organization for Security and
Cooperation in Europe and the Council of Europe on the situation of human rights
in Crimea;

3. Requests the Secretary-General to seek ways and means, including
through consultations with the United Nations High Commissioner for Human
Rights and relevant regional organizations, to ensure safe and unfettered access to
Crimea by established regional and international human rights monitoring
mechanisms to enable them to carry out their mandate;

4.  Urges the Russian Federation to ensure the proper and unimpeded access
of international human rights monitoring missions and human rights
non-governmental organizations to Crimea, recognizing that the international
presence in Crimea is of paramount importance in preventing further deterioration
of the situation;

5. Requests the Office of the United Nations High Commissioner for
Human Rights to prepare a dedicated thematic report on the situation of human
rights in the temporarily occupied Autonomous Republic of Crimea and the city of
Sevastopol in accordance with the existing mandate and within the existing
resources of the human rights monitoring mission in Ukraine, which is currently
funded by voluntary contributions;

6.  Decides to continue its consideration of the matter at its seventy-second
session under the item entitled “Promotion and protection of human rights”.

65th plenary meeting
19 December 2016
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U.N. Economic and Social Council, Draft International Convention on the Elimination
of All Forms of Racial Discrimination, Mr. Ingles: Proposed Measures of
Implementation, U.N. Doc. E/CN.4/Sub.2/L.321 (17 January 1964)






UNITED NATIONS

ECONOMIC thm
AND - E/CN.b4/Sub.2/L.321

17 January 1964

SOCIAL COUNCIL

ORIGINAL: ENGLISH

COMMISSTON ON HUMAN RTGHTS

SUB-COMMISSION CN PREVENTION OF
DISCRIMINATICN AND PROTECTION
OF MINORITIES

Sixteenth session

. Ttem 4 of the agenda

DRAFT TWTERNATTONAL, CONVENTION CN THEE ELIMINATION
OF ALL FORMS COF RACTIAL DISCRTMINATICN

Mr. Ingles: Proposed Measures of Implementation

Article 1

1. The States Parties to this Convention undertake %o submit a report on the
legislati#e or other measures, including judicial remedies, which they have
sdopted and which give effect to the provisions of this Convention, (a) within
one year after the entry into force of the Convention for the State concerned
and (b) thereafter whenever the Feconomic and Social Council so reguests upon
recomrendation of the Commission on Humen Rights and after cconsultation with
the States Parties.

2. A1l reports chzll be submitted to the Secretary-General of the United Nations
Tor the Teoncmic and Socizl Council which may transmit them to the Commission

on Human Rights or the specialized agency concerned for information, study and,
if necessary, general recommendations.

3. The States Parties directly concerned may submit to the Economic and Social
Council observations on any general recommendations that may be made in

accordance with paragraph 2 of this article.

Article 2

There shall be esteblished under the auspices of the United Nations a Fact-

Finding and Conciliation Committee (hereinafter referred to as "the Conmittee")
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to be responsible for seeking the amicable settlement of disputes between States

Parties concerning the interpretation, application or fulfilment of the present

Convention.

Article 3

1. The Committee shall congist of eleven members Who‘shall be persons of high

- moral standing and acknowledged impartiality.

2. The members of the Committes, who shall serve in their personal capacity,
shall be elected by the General Agsernbly of the United Nations in acccordance
with the procedures established in articles 4 and 5, consideration being given
to equitable geographical distribution of membership and to the.representation .
of the different forms of civilization as well as of the principal legal systems.

3 .The Committee may not include more than one nabicnal of the same State.

Lrticle L

1. The members of the Committee shall be elected from =z list of persons
possessing the qualifications prescribed in article 3 and nominated for the
purpose by the States Parties to this Conventicn. Fach State Party shall
nominabe not more than four persons. These persons shall be nationals of the
npmiﬁating State or of any other State Party to the Convention. 7

2. At least three mouths before the dete of each election to the Committee,

the Secretary-General of the Unhited Naetions shall address a letter to the

States Parties to the Convention inviting them to submit their nominations within
two months. The Secretary-General ghall prepare & list in alphsbetical oxdér of
all persons thus nominated and shall submit it tc the General Assembly and‘to'

the States Parties to the Convention.

Article 5

The memberg of the Committes shsll be elected for a term of five years.‘ They
shall be eligible for re-election if renominated. The terms of gix of the mewbers
elected at the first electicn shall expire at the end of two yeers; immediately
after the Tirst election the names of these six members shall be chesen by lot
" by the President of the General Agserbly of the United Nations.

/‘.‘.'.
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Article 6

When electing menbers of the Committee, the General Assembly of the
United Naticns shall alsc designate from the list of nominees submitted by
the States Parties under srticle 4 an zlternate for each member sc elected.
An alternate need not be of the same nationality as the member concerned, but

both of them should be from the game geographical ares or region.

Article T

1. In the event of the death or reslgnation of a menber of the Committee, the
Chairman shall immediately notify the Sécretary-General of the United Nations,
who shall declare the seat wvacant from the date of death or the date on which the
resignation takes effect. |

2. If, in the unanimous opinion of the cther members, a member of the
Committee has ceased to carry out his functiong for any cause cther than absence
of a temporary character, or ilg unable to contimie the discharge of his duties,
the Chairmzn of the Committee shall notify the Secretary-General of the United
Nations who shall thereupon declare the seat of such menber to be vacant.

5. In each of the cages provided for by paragraghs 1 znd 2 of this article,
the Secretary-General of the United Naticns shall forthwith induct into office
the alternate concerned as menber of the Committee for the unexpired term and

shall inform each State Perty to this Convention accordingly.

Article 8

Menibers of the Committee shall receive travel and per diem allowances in
tespect of the periods during which they are engaged on the work of the Committes

Trom the resources of the United Nations on terms laid down by the General
Assembly.

7 Article 9
1,

The Secretary-General of the United Nations shall convene the dnitial
Ueeting of the Commitee at the Headquarters of the United Nations. Subsequent
"eetings may be held either at the Headquarters or at the European Office of
the United Wations, as determined by the Committee.

2 The secretariet of the Committee shall be provided by the Secretery-General

T the United Nations.

/...
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Article 10

1. The (ommittee shall elect its Chairman and Viece-Chairman for a period of
two years. They may be re-elected.

2. The Committee shall establish its own rules of procedure. Befére adopting
such rules, the Committee shall send them in draft form teo the States then
Parties to the Convention who may communicate any cbservation and suggestion
they may wish to make within three months.

5. The Committee shall re-examine its rulés of procedure 1f &t any time s0

requested by any State Party tc the Convention.

Article 11

1. If a State Party te this Convention ﬁonsiders that another State Party is
not giving effect to a'provision of the Convention, it may, by written
communication, bring the matter to the attention of that State. Within three
months after the receipt of the cocmmunication, the receiving State shall afford
the complaining State an explanation or statement in writlng concerning the
matter, which should include, to the extent possible and pertiuent,_references
to procedures and remedies taken, or pending, or availeble in the matter.

2. If the matter is not adjusted tc the satisfaction of both perties, either
by bilateral negotiations or by any other procedure open to them, within six
months after the receipt by the receiving State of the initial communicaticn,
either State shall have the right to refer the matter to the Committee by notice
given %o the Secretary-General of the United Nations and to the other State.

Article 12

The Commitbtee shall deal with a matter referred to it under article 11 of
this Ceonvention only after it has ascertained that all available domestic
remedies have been invoked and exhausted in the case, iIn conformify with the

generally recognized principles of internaticonal law.

Artiele 13

In any matter referred to it, the Committee may call upon the States

concerned to supply any relevant information.

Jeve
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Article 1h

the infermation it thinks necessary, shall ascertain the Tacts, and make

available its good offices to the Statés concerned with a view to sn amicable
solution of the matter on the basis of resgpect for the Convention.

2. The Comnittee sghall in every case, and in no event later than eighteen months
after the date of receipt by the Secretary-General of thé United Nations of the
notlee under article 11, paragraph 2, draw up a report in accordance with the
provisions of paragraph 3 below which will be sent to the Stales concerned and
then comrmnicated to the Secretary-General of the United Wations for publication.
When an advisory cpinion is requested of the Internaticnal Court of Justice,

in accordance with article 15, the %ime—limit shall be extended appropriately.

3. If a solubion within the terms of pavaegraph 1 of this article is reached, the
Committee shall confine its report to a brief statement of the facts and of the

solution reached. If such & solution is not reached, the Committee shall draw

up a report on the facts and indicate the recommendations which it made with
a view to conciliation. If the report does not represent, in whole or in i
part the unsnimous opinicn of the members of the Committee, any mewber of the f
Coomittee shall be entifled to attach to it a ssparate opinion. Any written

or oral submission made by the parties to the case shell also be attached to

the report.  £

Article 15

The Committee may recommend to the Economic and Social Council that the
Council request the International Court of Justice to give an advisory opinicn

on any legsl guestion connected with a mabter of which the Committee is seized.

Article 16

The Committee shall submit to the CGeneral Assembly, through the Secretary-

General of the United Nations, an annual report on its activities.
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Article 17

The States Parties to this Convention agree that any State Party complained
6f or lodging a complaint may, if no solution has been reached within the terms
of article 14, paragraph 1, bring the case befcre the Internaticnal Court of
Justice after the report provided for in article 14, paragraph 3, has been

drawn up.

Article 18

The provisions of this Convention shall not preveht the States Parties to
the Convention from submitting to the International Court of Justice any dispute
srising out of the interpretation or application of the Convention in a matter
within the competence of the Committee; or from resorting to cther @rocedures
for settling the dispute, in accordance with general or special international

agreements in force between them.
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DRAFT INTERNATIONAL CONVENTION ON THE ELIMINATION OF
ALT: FORMS OF RACIAL: DISCRIMINATION

Suggestions for final clauses submitted by
the Officers of the Third Committee

I. OSIGNATURE AND RATTFICATION

1. The present Convention is open for signature by any State Member of the
United Nations or of any of its specialized agencies, by any State Party to the
Statute of the International Court of Justice, and by any other State which has been
invited by the General Assembly of the United Nations to become a party to the
Convention.

2. The present Convention is subject to ratification. Instruments of

ratification shall be deposited with the Secretary-General of the United Nations.

II. ACCESSION

l. The present Conven?ion shall be open to accession by any State referred
to in paragraph 1 of article 1.
- 2, Accession shall be effected by the deposit of an instrument of accession
with the Secretary-General of the United Nations.

!

IIT. ENTRY INTO FORCE

1. The present Convention shall enter into force on the thirtieth day after
the date of the deposit with the Secretary-General of the Tnited Nations of the

twentieth instrument of ratification or instrument of accession.

| 65-25076 - [ees



A/C.3/1.1237
English
Page 2

2. For each State ratifying the Convention or acceding to it after the
deposit of the twentieth instrument of ratification or instrument of accession, the
present Convention shall enter into force on the thirtieth day after the date of

the deposit of its own instrument of ratification or instruwment of accession.

IV. TERRITORIAL APPLICATION

1. The present Convention shall apply to all non-self-governing, trust,
colonial and other non-metropolitan territories for the international relations of
which any State Part& is responsible. Subject to the‘provisioné of vparagraph 2 of
this article, the Party concerned shall, at the time of signature, ratification or
accession, declare the non-metropolitan territory or territories to which the
Convention shall apply ipso facto as a result of such signature, ratification or
accession.

2. . In any case in which the previous consent of a non-metropolitan territory
is required by the constitutional laws or practices of the Party or of the non-
metropolitan territory, the Party concerned shall endeavour to secure the needed
consent of the non-metropolitan territory within the period of twelve months from
the date of signabure of the Convention by the metropolitan State, and when such
consent has been obtained, the Party shall notify the Secretary-Genersl. This
Convention shall apply to the territory or territories named in such notification
-from the date of its receipt by the Secretary-General.

3. After the expiry of the twelve-month period mentioned in the preceding
paragraph, the States Parties concerned shall inform the Secretary-General of the
results of the consultations with those non-metropolitan territories for whose
international relations they are responsible and whose consent to the application of

this Convention wmay have been withheld.

V. FEDERAL STATE

In the case of a Federal or non-unitary State, the following provisions shall
apply:

(a) With respect to those arbticles of this Convention that come within the
legislative jurisdiction of the federal legislative authority, the obligations of
the Federsl Government shall to this extent be the same as those of Parties which

are not Federal States;
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(b) With respect to those articles of this Convention that come within the
legislative jurisdiction of constituent States, provinces or cantons which are not,
under the constitutional system of the federation, bound to take legislative action,
the Federal Government shall bring such articles with a favourable recommendation
to the‘notice of the appropriate authorities of States, provinces or cantons at
the earliest possible woment;

(c) A Pederal State Party to this Convention shall, at the request of any
other Contracting State transmitted through the Secretary-General of the United
Nations, supply a statement of the law and practice of the Federation and its
constituent units in regard to any particular provision of the Convention showing
the extent to which effect has been given to that provision by legisla*tive or other

action.

VI. RESERVATIONS

1. At the time of signatufe, ratification or accession, any State may make
reservations to any arbticle in the present Convention.

2. If any State makes a reservation in accordance with paragraph 1 of the
present article, the Convention, with the exception of those provisions to which
the reservation relates, shall have effect as between the reserving State and the
other Parties. The Secretary-General of the United Nations shall communicate the
text of.the reservation to all States which are or may become Parties to the
Convention. Any State Pafty to the Convention or which thereafter becowmes a Party
may notify the Secretary-General that it does not agree to consider itself bound by
the Convention with respect to the State making the vreservation. This notificution
must be made, in the case of a State already a Party, within ninety days from the
date of the communication by the Secretary-General; and, in the case of a State
subsequently becowing a Party, within ninety days from the date when the instrument
of ratification or accession is deposited. In the event that such a notification
is made, the Convention shall not be deemed to be in effect between the State making
the notification and the State making the reservation.

3. Any State making the reservation in accordance with paragraph 1 of the
present article may at any time withdraw the reservation, in whole or in part,
after it has been accepted, by a notification to this effect addressed to the
Secretary-General of the United Nations. Such notification shall take effect on
the date on which it is received. '
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VIL. DENUNCIATION AND ABROGATION

A Contracting State may denounce the present Convention by written notification
to the Secretary-General of the United Nations. Denunciation shall take effect

one year after the date of receipt of the notification by the Secretary-General.

VIIT. SETITLEMENT OF DISPUTES

Any dispute between two or more Contracting States over the interpretation
or application of this Convention, which is not settled by negotiation, shall at
the request of any of the parties to the dispute be referred to the International
Court of Justice for decision, unless the disputants agree to another mode of

settlement.

IX. REVISION

“

A request for the revision of the present Convention may be made at any time
by any Contracting Party by means of a notification in writing addressed to the
Secretary-General. The General Assembly shall decide upon the steps, if any, to

be taken in respect of such a request.

X. NOTIFICATIONS

The Secretary-General of the United Nations shall inform all States referred
to in paragraph (1) of article I of the following particulars:
(a) Signatures, ratifications and accessions under articles I and II;
(b) The date of entry into force of this Convention under article III;
(¢) Communications and ratifications received in accordance with articles IV,
V and IX; |

(d) Reservations and denunciations under articles VI and VII.

XI. AUTHENTIC TEXT

1. The present Convention, of which the Chinese, English, French, Russian
and Spanish texts are equally authentic, shall be deposited in the archives of the
United Nations.

/...
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2. The Secretary-General of the United Nations shall transmit certified
copies of this Convention to all States belonging to any of the categories

mentioned in paragraph (1) of article I.
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(1)

(3)

(1)

(5)

DRAFT INTERNATIONAL CONVENTION ON THE ELIMINATION OF
ALL FORMS OF RACTIAL DISCRIMINATTON

Poland: amendments to the suggestions for final clauses submitted
by the Officers of the Third Committee (A/C.3/1.1237)

I. Signature and Ratification

Replace paragraph 1 by the following text:

"l. The present Convention is open for signature by all States".

II. Accession

Replace paragraph 1 by the following text:

"1l. The present Convention is open to accession by any State which has not
signed it".

Iv. Territbrial Application

Delete the whole article.

V. Federal State

Delete the whole article,

VI. Reservations

Replace the entire text of this article by fhe following:

"l. At the time of signature, ratification or accession, any State may

make reservations to the present Convention with the exception of articles I,
IT, TIT, IV and V.

2. Any State Party which has made reservations in accordance with paragraph 1
of the present article may at any time withdraw them by written notification
to this effect to the Secretary-General of the United Nations. Such

notification shall take effect on the date on which it is received."

65-06829 [ees
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(6) VIII. Settlement of Disputes

In the third line of this article, replace the word "any" by "all",
(7) XI. Authentic Text

At the end of paragraph 2, delete the words "belonging to any of the
categories mentioned in paragraph (l) of article I".
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Ghana: revised amendments to the articles relating to measures of
implementation submitted by the Philippines (A/C.3/L.1221)

Replace the text of the articles by the folloving:
Article I

1. The States Parties to this Convention undertake to submit a report on
the legislative, judicial, administrative or other measures which they have
adopted and which give eiTect to the provisions of this Convention: (a) within
one yecar alter the entry into force of the Convention for the State concerned;
and (b) therecufter overy two years and whenever the Committee constituted in
accordance with parasraph 5 of the present article so requests.

2. A1l rerorts shall be submitted to the Secretary-General of the United
Mations Tor consideration by the Commitlee constituted in accordance with
rarasrarh 5 ol the present avticle.

. The Committce shall consisct of eightcen members elected by and from
aronget States larties Lo this Convention, consideration being given to equitable
georraphical distribution of’ membership and to the representation of the different
forms of eivilication as well as of the principal legal systems.

X, The mwembers orf the Committee shall be elceted for a term of four years.
Hovever, the teims of nine of the members elected at the first election shall
expire at the end of tvo years: immediately after the Tirst election the names of

these nine members chall be chosen by 1ot by the Chairman of the Committee.

65-20415 [
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5. A State Party clected to membership of the Committee in accordance with
paragraph 3 of the present article, shall be responsible Tor the expenses of its
representative on the Committee while in performance of Committee duties.

6. The Committee shall request further information from the States Parties
if necessary, and make sugrestions and general recommendations and report annually
to the General Assembly on its activities. However, such suggestions and general
recomrendations shall only be reported to the General Assembly after prior
consultation with the States Parties concerned.

7. The States Farties concerned may, in addition, submit to the General
Ascembly observations on suggestions or general recommendations made in accordance

with paragraph G of the present article.
Article IT

1. The Committee shall adopt its own rules of procedure.
2. The Committee shall elect its officers for a term of two years.
>. The cecretariat of the Committee shall be provided by the Secretary-

General of the United Ilations.

L, The meetings oi the Committee shall be held at the Headquarters of the
United Nations.

Article IIT

1. If a State Farty to this Convention considers that another State Party
is not giving effect to a vprovision of the Convention, it may, by written
communication, bring the matter to the attention of that State. Within three
menths alfter the receipt of the communication, the receiving State shall afford
the other State an explanation or statement in writing concerning the matter, which
should include, to the extent possible and pertinent, references to procedures
and rcmedies taken, or ﬁending, or available in the matter.

2. If the matter is not adjusted to the satisfaction of both parties,
cither by bilateral negotiations or by any other procedure open to them, within
six months after the receipt by the receiving State of the initizl communication,
either State shall have the right to refer the matter to the Committee, constituted

in accordance with paragraph 3 of article I, by notice given to the Committee and
2lso to the other State.
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Article IV
1. The Committee shall request the State, on which the notice was given,

to submit an explanation in writing concerning the matter, which should include,
to the extent Tossible and pertinent, references to procedures and remedies
taken, or pending, or available in the matter.

2. The Committee shall deal with a matter referred to it in accordance
with paragraph 2 of article III only after it has ascertained that all available
remedies have been invoked and exhausted in the case, in conformity with the

generally recognized principles of international law.
Article V

In any matter referred to it, the Committee may call upon the States

concerned to supply any relevant information.
Article VI

When any matter arising out of article IIT is being considered by the
Committee, the Governments in question shall, if not already represented thereon,
be entitled to send a representative to take part in the proceedings of the
Committee, without voting rights, while the matter is under consideration.
Adequate notice of the date on which the matter will be considered shall be given

to the Governments in question.
Article VII

1. Subject to the provisions of paragraph 2 of article IV, the Chairman
o the Committee, after the Committee has obtained and collated all the
Information it thinks necessary, shall appoint a Conciliation Commission
hereinafter rceferred to as the Commission, of an ad hoc nature ccuprised
of.....members with the full and unanimous consent of the parties to the dispute,
whose good offices shall be made available to the States concerned with a view to
an amicable solution of the matter on the basis of respect for the Convention.

2. The members of the Commission who shall serve in their personal capacity,
nust be persons of high moral standing and acknowledged impartiality in whom the
varties to the dispute have confidence, but shall neither be nationals of the
States Parties to the dispute nor of a State not party to this Convention.

R The Commission shall elect its own Chairman and adopt its own rules of

procedure.
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L, Before the commencement of its transactions cachi member of the Commission
shall attest and affix his signature to three copies of the oath of impartiality
prescribed below, a copy of cach then being forwarded to the parties to the dispute

and one to the Secrctary-Gencral for the archives of the United Nations.

Form of Solemn Declaration

I solemnly declare that I will honourably, faithfully, impartially and
conscientiously perform my duties and eercise my powers as a member o the
Commission appointed pursuant 1o article VII of the articles relating tO measures
of implementation of the Draft International Convention on the Elimination of All
Forms of Racial Discrimination, 10 examinc the complaint iled by the Government

of concerning the observance by of the provisionsg

of the said Convention, and to help find an emicable solution to the dispute.

5. The meetings of the Commission shall be held at the Headquarters of
the United Nations, except where it becomes necessary to vigit the disputant
States.

6. The cecretariat nrovided in accordance with article ITI, paragraph 5
shall also service the Cormission vhencver a dispule avong States Darties brings
it into being.

7. The States Torties to the dispute shell share cogually all the expenscSd
of the merbers of the Cormission in accordance vith cotinates Lo be provided by
the Zecrcelary-General,

. The Seeretary-Generval chall Le ompovered to yuy the expenses of the
members of the Conmiscion, if nccescary, belore veiwbursement by the Stotes
Farties to the dispuic in accordance with paragraph 7 oib the present avticle.

Q. The information oblainced and collatcd by the Commitlcee shall be made
available to the Commiscion and the Commission may call upon the States concerncd

to supply any other relevant information.

Article VIIT

1. Vhen the Commission hac [ully considered the complaint, it shall prerarc
a rerort embodyinz its findings on all cuections of Tact relevant to determining
the issue betveen the parties and containing such recommendations ag it may thinh
vroper as 1o the steps vhich should be taken to wect the complaint and the time

wiithin vhich they chould be tr-lien.
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2. The Chairman of the Committee shall communicate the report of the
Commission to the Secretary-General of the United Nations and to each of the
Governments concerned in the complaint, and the Secretary-General shall'cause
it to be published.

BB Lach of these Governments shall within three months inform the
Zecretary~General whethier or not it accepts the recommendations contained in the
report of the Commission; and if not, whether it proposes to refer the complaint

to the International Court of Justice.
Article IX

1. With their common consent the parties to a dispute arising out of the
interpretation or application of the Convention, whether it has been dealt with
by the Commission of Conciliation or not, may submit the dispute to the
International Court of Justice.

2. The International Court of Justice may affirm, vary or reverse any of
the Tfindings and recommendations of the Commission, if any.

B The decision of the International Court of Justice in regard to a
complaint or matter which has been referred to it in pursuance of the present

article ghall be {final.
Article ¥

In the cvent ol a State FParty to the Convention failing to carry out within
the time syeciTied the recommendations, if any, contained in the report of the
Comnmiission, o1 in the decision oi Lhe International Court of Justice, as the
casce may be, Lhe Committee may 1ecommend to the General Assembly or to the
Seeurity Council, as the case may be, such action as it may deem wise and

expedient to sccure compliance therewith.
Article XI

The defaulting Government may at any time inform the Committee that it has
taken the steps necessary to comply with the recommendations of the Commission or
with those in the decision of the International Court of Justice, as the case may
be, and may request it to constitute a Commission of Conciliation to verify its

contention. In this case the provisions of articles VII, VITII and IX shall apply,



AJC.3/L.1274 /Rev.1
English
Page 6

and if the report of the Commission or the decision of the International Court of
Justice is in favour of the defaulting Govermment, the Committee shall forthwith

recommend the discontinuvance of any action talken in pursuance ol article X.
Article XIT

1. Each State Party to this Convention shall constitute a National
Committee consisting of nine members chosen from independent and objective persons
not having any ofiicial connexion with the Government of the State.

2. Any person within the jurisdiction of the State claiming that any of his
rights enumerated in the Covenant has been violated, may submit his case before
this Committee.

5. The National Committee shall ascertain the facts and if it deems that
the case is well founded, shall endeavour to obtain satisfaction for the petitioner
from the Government.

L, In the event the said Committee does not succeed in obtaining
satisfaction for the petitioner or should the Committee dismiss the case, either

he Committee or the petitioner, as the case may be, shall have the right to
avreal to the Committee established in accordance with paragraph 3 of article I.

5. The names of the members constituting the National Committee shall be
regictered with the United Jlations.

6. The Iational Committee shall have an appropriate register to enter any
complaint or alleged violation submitted to it, regardless of whether such
complaint or violation is entertained by it or not.

7. Certified copies of the register mentioncd in the previous paragraph
shall be submitted by the National Committee to the Secretary-Ceneral on the
understanding that the contents ol such certified covies shall not be disclosed

and will be kept confidential by the Seccretary-GCeneral.
Article XIIT

The provisions of this Convention concerning the settlement of disputes or
cemplaints shall be apnlied without prejudice to existing constitutional or otuer
binding provisions of agencies related to the United Nations dealing with the

settlement of disputes or complaints in the field of discrimination, and shall not
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prevent the States Parties to the Convention from resorting to other procedures
Tor settling a dispute in accordance with the general or special international

agreements in force between them.
Article XIV

No reservations shall be made under the present articles of implementation

nmeasures of this Convention.
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DRAFT INTERNATIONAL CONVENTION CON THE ELIMINATION
OF ALL FORMS CF RACIAL DISCRIMINATION

Ghana, Mauritania and Philippines: articles relating to measures:
of implementation to be added to the provisions of the draft
International Convention on the Elimination of All Forms of Racial
Discrimination adopted by the Commission on Human Rights

(A/5921, annex)

Article VIII

1. There shall be established a Committee consisting of eighteen experts of
high moral standing and acknowledged impartiality elected by States Parties to
this Convention from amongst their nationals who shall serve in their personal
capacity, consideration being given to eguitable geographical distribution of
membership and to the representation of the different forms of civilization as
well as of the principal legal systems.

2. The members of the Committee shall be elected for a term of four years.
However, the terms of nine of the members elected at the first election shall
expire at the end of two years: immediately after the first election the names of
these nine members shall be chosen by lot by the Chairman of the Committee.

3. A State Party, a national of which is elected to menmbership of the Committee
in accordance with paragraph 1 of the present article, shall be responsible for
the expenses of its expert on the Committee while he is In performance of Committee
duties.

L. The States Parties to this Convention undertake to submit a report on the
legislative, judicial, administrative or other measures that they have adopted

and that give effect to the provisions of this Convention: (a) within one year
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after the entry into force of the Convention for the State concerned; and

(b) thereafter every two years and whenever the Committee constituted in
accordance with paragraph 1 of the present article so requests.

5.  All reports shall be submitted to the Secretary-General of the United Nations
for consideration by the Committee>constituted in accordance with paragraph 1

of the present article.

6. The Committee may request further information from the States Parties if
necessary.

T. The Committee shall report annually through the Secretary-General to the
General Assembly on its activities and may make suggestions and general
recommendations based on the examination of the reports and information received
from the States. However, such suggestions and general recommendations shall only
be reported to the General Assembly after prior consultation with the States
Parties concerned. ‘

8. The States Parties concerned may, in addition, submit to the General Assembly
observations on suggestions or general recommendations made in accordance with

paragraph 7 of the present article.

Article IX
1. The Committee shall adopt its own rules of procedure.
2. The Committee shall elect its officers for a term of two years.

3.  The Secretariat of the Committee shall be provided by the Secretary-General
of the United Nations.

L, The meetings of the Committee shall be held at the Headquarters of the
United Nations.

Article X

1. If a State Party to this Convention considers that another State Party is not
giving effect to the provisions of the Convention, it may bring the matter to the
attention of the Committee. The Committee shall then transmit the complaint to the
States Parties concerned. Within three months, the receiving State shall submit
to the Cormittee written explanations or statements clarifying the matter and any

remedy that may have been taken by that State.

Jue.
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2. If the matter is not adjusted to the satisfaction of both parties, either
by bilateral negotiations or by any other procedure opén to them, within six months
after the receipt by the receiving State of the initial communicétion, eitheril
State shall have the right to refer the matter again to the Committee constituted
in accordance with paragraph.l of Article VIII by notice given to the Committee
and also to the other State.

3. The Committee shall deal with a matter referred to it in accordance with
paragraph 2r of the present Article only after it has ascertained that all’
available remedies have been invoked and exhausted in the case, in conformity
with the generally recegnized rrinciplee of international law. l

L. In any matter referred to it, the Committeec may call upon the States Parties
concerred to supply any other relevant information. .

5. When any matter arising out of the present Article is being considered by
the Cormittee, the States Parties concerned shall be entitled tn send a
representative tn take part in the proceedings ef the Committee, without voting |,
rights, while the matter is under consideration. Adequate notice of the date on

which the matter will be considered shall be given to the States Parties crncerned.

Article XI

1. (a) Subject to the provisiohs nf Paragraph 3 of Article X, the Chairman
of the Committee, after the Committee has obtained‘and collated all the information
it thinks necessary, shall appoint a Concilistimn Commission hereinafter referred
ts» as the Commission, of an ad hoc nature compesed of five members with the full
and unanimous consent of the parties to the dispute, whose good offices shall be
made available to the States concerned with a view ta an amicable solution of
the matter on the basis of respect far the Convention. )

(b) If the States Parties to the dispute fail to reach agreement on all
or part of the compositicn of the Cemmissian within three months, those members
of the Commission net agreed upon by the States Parties to the dispute sha}l
be elected by two-thirdsmajority vote of the Committee from amongst its own

members,
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2. The members of the Commission who shall serve in their personal capacity,
should be persons of such high moral standing and acknowledged impartiality as

to deserve the confidence of the States Parties to the dispute, but shall

neither be nationals of these States to the dispute nor of a State not party to
this Convention.

o The Commission shall elect its own Chairman and adopt its own rules of
procedure.

L, The meetings of the Commission shall normally be held at the Headquarters of
the United Nations, or at any convenient place as determined by the Commission.

S The Secretariat provided in accordance with Article IX, paragraph 3, shall
also service the Commission whenever a dispute among States Parties brings it
into being. ;
6. The States Parties to the dispute shall share equally all the expenses of the
members of the Commission in accordance with estimates to be provided by the
Secretary-General.

7. The Secretary-General shall be empowered to pay the expenses of the members
of the Commission, if necessary, beforé reimbursement by the States Parties to
the dispute in accordance with paragraph 6 of the present article.

8. The information obtained and collated by the Committee shall be made available
to the Commission and the Commission may call upon the States concerned to suppiy

any other relevant information.

Article XII

1. When the Commission has fully considered the complaint, it shall prepare and
submit to the Chairman of the Committee a report embodying its findings on all
questions of fact relevant to the issue between the narties and containing such
recommendations as it may think proper for the amicable solution of the dispute.

2. The Chairman of the Committee shall communicate the report of the Commission to
each of the States Parties to the dispute, and to the Secretary-General of the
United Nations for publication.

3. Each of the States Parties to the dispute shall within three months inform the
Chairman of the Committee whether or not it accests the »eccmmendations contained in

the repnrt of the Commission.

Jonn
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Article XIII

The provisions of this Convention concerning the settlement of disputes
or complaints shall be applied without prejudice to existing constitutional or
other binding provisions of agencies related to the United Nations dealing with
the settlement of disputes or complaints in the field of discrimination, and shall
net prevent the States Parties to the Conventien from resorting to other procedures-
for settling a dispute in accordance with the general or special internatienal

agreements in force between them.
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l. III. ENTRY INTO FORCE

Paragraphs 1 and 2

Replace the word "twentieth" before "instrument of ratification" by "Twenty-

seventh".
2, VIII. SETTIEMENT OF DISPUTES

Delete the comma after "negotiation", and insert the following between the
words "negotiation" and "shall'": "or by the procedures expressly provided for in

this Convention,".
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Draft International Convention on the Elimination of
All Forms of Racial Discrimination (continued)
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and annexes | and 11I; A/C.3/L.1237,L.1239,L..1241,
L.1249, L.1262, L.1272, L..1292, L.1305 and Add.1,
A/C.3/L.1307/Rev.2, L.1313, L.1314, L.1317)

FINAL CLAUSES (continued)
CLAUSE IV

1. The CHAIRMAN invited the Committee to continue
its consideration of the suggestions for final clauses
submitted by the officers of the Committee (A/C.3/
L.1237) and the amendments thereto.

2. Mr. ABDEL-HAMID (United Arab Republic) said
that his delegation was in favour of the deletion of
clause IV, as proposed in the third of the Polish
amendments (A/C.3/L.1272), since the substance of
the text was already contained in the second revised
version of article XIII (bis) (A/C.3/L.1307/Rev.2) of
the articles relating to measures of implementation.

3. Mr. HOVEYDA (Iran), supported by Miss FAROUK
(Tunisia) and Mr. RIOCS (Panama), suggested that the
vote on clause IV and on the third Polish amendment
should be postponed, in order not to prejudge the
Committee's decision on article XIII (bis).

It was so agreed,
CLAUSE V

4, Miss TABBARA (Lebanon) supported the fourth
Polish amendment (A/C.3/L.1272), calling for the
deletion of clause V. A State, whether unitary or

451

federal, was represented at the international level
as a single entity, and the United Nations had never
concerned itself with the manner in which inter-
national instruments were applied within the territory
of a country. It might be dangerous for the federal
States themselves to expose their systemsto criticism,
as a consequence of the procedure envisaged in
clause V, sub-paragraph (¢). The questionwas a purely
domestic one, which it would be better for the States
concerned to settle internally.

5. Mr. LAWREY (Australia) observed that, as the
representative of a federal State, he did not share
the misgivings expressed by the representative of
Lebanon. For essentially practical reasons, his dele-
gation favoured the inclusion of a federal clause in
the draft Convention, and it was quite prepared to
accept the text suggested by the officers of the Com-
mittee, including sub-paragraph (c). Under Australia's
written federal Constitution, the implementation of
most international instruments relating to economic
and social matters necessarily required the consent
of, and action by, a number of governments. To obtain
such consent and action was time-consuming and
sometimes difficult, owing to the variety of legis-
lation involved; in the case of the draft Convention
under discussion, even municipal ordinances and
regulations would be required. The adoption of clause V
would enable the Australian Government to accept
obligations under the Convention within the limits of
its authority, without awaiting the consent of all local
governments which would be necessary for the appli-
cation and implementation of the instrument. His
delegation therefore felt obliged to oppose the fourth
Polish amendment.

6. Mrs. SEKANINOVA (Czechoslovakia) opposed the
inclusion of the so-called "federal clause" in the
draft Convention, Inadditiontothe arguments advanced
by the representatives of Poland and Lebanon, her
delegation considered that such a clause would sub-
stantially weaken the Convention as a whole by estab-
lishing inequality of obligations as between federal
and unitary States. It would not be in conformity with
the recognized principles of international law, under
which a federal State as a whole was regarded as a
subject of international law.

7. Mr. HOVEYDA (Iran) said that, although he hadno
strong views on the matter, he thought it rather
strange to include in the draft Convention a provision
such as the suggested clause V. When a federal State
acceded to an international Convention, it acted on
behalf of all its constituent states or provinces, and
the Third Committee had already adopted provisions
designed to ensure implementation of the Convention
throughout the territory of a State Party. He was not

A/C.3/SR.1367
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convinced by the Australian representative's argu-
ment, and he would vote in favour of the Polish
amendment.

8. Miss WILLIS (United States of America) saidthat,
although her country had a written Constitution and
was a federal State, her delegation nevertheless
agreed with the representative of Poland who, in
introducing his amendment, had said that suchclauses
tended to destroy the uniform application of inter-
national agreements by placing federal States in a
special position. Her delegation would therefore vote
in favour of the Polish amendment.

9. Mr. KOCHMAN (Mauritania) said that his dele-
gation, too, would vote in favour of the Polish amend-
ment. A federal State which ratified a convention must
ensure that its provisions were applied throughout its
territory, and only the central Government could take
the necessary measures to that end.

10. Mr. TSAO (China) said that his delegation's main
concern was to ensure that as many States as possible
acceded to the Convention. The constitutional position
of other federal States was not necessarily the same
as that of the United States, and his delegation would
therefore vote in favour of the retention of the federal
clause.

11. Mr. INCE (Trinidad and Tobago) supported the
Polish amendment. It was an accepted fact that, what-
ever form of constitution a State might have, foreign
affairs were within the purview of the central Govern-
ment. Some treaties, which were self-executing,
automatically became the law of the land once they
were acceded to by a federal State, while in the case
of non-self-executing treaties the constitutional pro-
cesses of the federal State provided for legislation to
make them operative in the constituent provinces or
states. His delegation could not, therefore, accept the
arguments advanced by the representatives of Aus-
tralia and China.

12, Mr. TAYLOR (United Kingdom) said that for his
country, which itself had no problems arising from a
federal constitution, an explanation such as that given
by the representative of Australia concerning the
genuine difficulties a government would have in ac-
cepting a United Nations instrument was sufficient
reason for the inclusion in the instrument of a federal
or other necessary clause. It was not appropriate for
any Member State to imply that another could manage
its affairs more effectively if it adopted a different
kind of constitution. His delegation would therefore
abstain in the vote on the Polish amendment.

13. Mr. LAWREY (Australia) said that the statement
of the position of federal States made by the repre-
sentative of Trinidad and Tobago did not accurately
reflect Australia's constitutional position. In order
not to take the time of the Committee, he himself
had not dwelt on the subject in detail, but it was true,
as the representative of China had suggested, that the
constitutional position was not necessarily identical
in all federal States. As the United Kingdom repre-
sentative had appreciated, the matter was of some
practical concern to Australia, and it was in the
interest of facilitating the widest and easiest ac-
ceptance of the draft Convention that his delegation

had taken its position in favour of the retention of a
federal clause.

14. Mr. BOULLET (France) observed that the sug-
gested clause V was not of direct concern to his
country, which had a unitary Constitution. His dele-
gation, while appreciating the concern of federal
States for the integrity of their constitutional systems,
believed that a federal clause would enable a State to
accede to the Convention while avoiding the application
of its provisions to a part of its territory. It would
appear more logical for a federal Government first
to obtain the consent of its constituent states or pro-
vinces, after which it could accede to the Convention
without reservations of any kind. His delegation there-
fore favoured the deletion of the federal clause.

15. Mr. RODRIGUEZ FABREGAT (Uruguay) recalled
that his delegation had always taken the position that
the argument of domestic jurisdiction could never be
advanced in justification of any violation of human
rights. The United Nations Charter made it quite
clear that all human beings, whether livingina federal
or a unitary State or in a colonial territory, were
entitled to the enjoyment of such rights, and the draft
Convention must go at least as far as the Charter
itself. His delegation would vote accordingly on
clause V,

16. Mrs. MANTZOULINOS (Greece) said she did not
believe that a federal clause was customary in United
Nations practice. Although she appreciated the con-
cern of some delegations, the inclusion of such a
clause would, in her view, establish international
precedents which might create difficulties in the
future. Her delegation therefore considered that the
federal problem should be treated as a domestic
matter.

17. Miss AGUTA (Nigeria), speaking as the repre-
sentative of a federal State, said that her Govern-
ment supported the Polish amendment because it
deemed it inappropriate for the United Nations to
specify how any State should implement the Conven-
tion in the light of its own Constitution. The provisions
already adopted provided a sufficient option for States
wishing to become parties to the Convention.

18. Mr. DAYRELL DE LIMA (Brazil) said that his
delegation would support clause V in the form in
which it appeared in document A/C.3/L.1237.

19. The CHAIRMAN invited the Committee to vote
on the fourth amendment submitted by Poland (A/C.3/
L.1272) calling for the deletion of clause V.

The fourth Polish amendment (A/C.3/L.1272) calling
for the deletion of clause V was adopted by 63 votes
to 7, with 16 abstentions.

CLAUSE VI

20. Mr. LAMPTEY (Ghana), introducing the three-
Power amendment (A/C.3/L.1314) to the fifth Polish
amendment (A/C.3/L.1272) concerning clause VI of
the suggested final clauses (A/C.3/L.1237) on behalf
of the sponsors, said that the latter supported the fifth
Polish amendment in the belief that reservations to
the substantive clauses, and especially to articles I
to V, would make the Convention meaningless. They
had submitted their amendment because a careful
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reading of the articles on measures of implementation
(articles VIII to XIV) showed that reservations to
those articles would nullify their effect, render the
implementation machinery meaningless, and destroy
the whole Convention.

21, Mr. ABDEL-HAMID (United Arab Republic) sug-
gested that, since the text of articles VIII to XIV had
not yet been finalized, the Committee should postpone
action on final clause VI,

It was so agreed.

CLAUSE vII

22, The CHAIRMAN invited the Committee to con~
sider clause VII of the suggested final clauses (A/
C.3/1L.1237).

Clause VII was adopted unanimously.

CLAUSE vIll

23. The CHAIRMAN invited the Committee to con-
sider clause VIII of the suggested final clauses (A/
C.3/1,1237) and the amendments thereto:; the sixth
Polish amendment (A/C.3/1.1272) and the second
amendment submitted by Ghana, Mauritania and the
Philippines (A/C.3/L.1313).

24, Mr. MACDONALD (Canada), referring to the
suggested final clause VIII, said that he opposed the
sixth Polish amendment (A/C.3/L.1272}, since it would
have the effect of nullifying the entire clause on the
settlement of disputes. If all parties to a dispute had
to consent to its submission to the International Court
of Justice, there was no need for a special provision
on the subject, since any inter-State dispute could be
brought before the Court with the common consent of
the parties.

25, Any party to a dispute over the interpretation or
application of the Convention should be able to bring
the matter before the Court, for the Convention was
being prepared under United Nations auspices and the
Court was the Organization's principal juridical organ.
Moreover, clause VIII allowed parties to a dispute
considerable latitude. They could resorttonegotiation
and other modes of settlement, and no time-limit was
imposed for settlement. A controversy could thus be
protracted almost indefinitely before recourse was
had to the Court. In view of the flexibility of the ar-
ticle's terms, he did not see why the Polish delegation
should want, in effect, to eliminate reference to the
Court under the Convention.

26. He supported the second three-Power amendment
(A/C.3/1.1313), which made a valuable addition tothe
clause.

27. Mr, KORNIENKO (Ukrainian Soviet Socialist Re-
public) supported the Polishamendment and expressed
surprise that the Canadian representative should have
interpreted it as eliminating reference to the Inter-
national Court of Justice. It was the Committee's
repeatedly expressed desire that the Convention should
be ratified by the largest possible number of States.
If that was so, the views of a large number of States
on the present issue should be respected. As the
Polish representative had said at the 1358th meeting,
under international law a sovereign State could not be
made subject to the jurisdiction of the Court except

by its own consent. That principle had been confirmed
by the Committee’'s own action in adopting article 8
of the Convention on Consent to Marriage, Minimum
Age for Marriage and Registration of Marriages. The
Committee should not now take a backward step and
create fresh obstacles for prospective signatories,
The Polish amendment was not designed to eliminate
reference to the Court, but to bring the clause con-
cerning such reference into line with current practice.

28, Mr, MACDONALD (Canada) said that he had
meant only that the adoption of the Polish amendment
would leave matters as they currently stood under
international law. His delegation hoped, on the other
hand, that it would be possible to confer in advance
on the Court a measure of jurisdiction in regard to
matters connected with the Convention. He fully
realized that some countries might be reluctant to
accept the Court's jurisdiction. However, in view of
the latitude allowed under clause VIII, which did not
require reference to the Courtunless it was requested,
he had hoped that all delegations could accept the
clause as drafted.

29, Mr. LAMPTEY (Ghana) saidthat the three-Power
amendment was self-explanatory. Provision had been
made in the draft Convention for machinery which
should be used in the settlement of disputes before
recourse was had to the International Court of Justice,
The amendment simply referred to the procedures
provided for in the Convention.

30, Replying to a question from Mr. COCHAUX
(Belgium), Mr. DABROWA (Poland) said that the
meaning of the Polish amendment was that all parties
to disputes must agree on the Court's jurisdiction in
each particular case.

31. Mr. OSPINA (Colombia) said that the Polish
amendment would deprive clause VIII of all its force.
He supported the three-Power amendment.

32. Miss WILLIS (United States of America)said that
the Polish amendment would make clause VIII a
meaningless provision since in the absence of such
a provision the States Parties could agree among
themselves to refer a dispute to the International
Court of Justice. The Polish delegation's argument
that under the Court's Statute the jurisdiction of the
Court was compulsory only for States accepting the
"optional clause" of Article 36 was not entirely cor-
rect. It was true that the Court's jurisdictiondepended
on consent, but the declaration provided for in Ar-
ticle 36, paragraph 2, of the Statute was only one way
by which a State could indicate such consent. Ar-
ticule 36, paragraph 1, of the Statute provided that
the Court's jurisdiction comprised, inter alia, "all
matters specially provided for ... in treaties and
conventions in force". Moreover, the San Francisco
Conference had clearly accepted the principle that
"legal disputes should as a general rule be referred
by the parties to the International Court of Justice in
accordance with the provisions of the Statute of the
Court" (Article 36, paragraph 3, of the Charter), The
adoption of clause VIII as drafted would reaffirm the
Committee's adherence to a Charter principle, More-
over, the Court, composed of judges of the highest
moral character and legal qualifications, could be of
considerable value in settling the complex legal
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issues which might be involved in disputes arisingout
of the Convention. Her delegation would regret any
decision which would make reference to the Court
dependent on the agreement of all States parties to a
dispute.

33, Mr. MOVCHAN (Union of Soviet Socialist Re-
publics) said that the authors of the Charter and the
Statute had proceeded on the basic premise that the
Court could consider only such matters as were
referred to it with the consent of the parties. That
principle was clearly stated in both the Charter and
the Statute. Thus there were no grounds for suggesting
that the Polish amendment belittled the functions and
importance of the Court. The United States repre-
sentative had referred to Article 36, paragraph 1, of
the Statute, but it was important to note that the
Article began: "The jurisdiction of the Court com-
prises all cases which the parties refer to it ...".

34, Agreement to bring cases before the Court could
be given in individual cases or inadvance with respect
to certain categories of questions. For a number of
years two opposing approaches had been taken in the
drafting of multilateral agreements, and the approach
defended in the Committee by the Canadian and United
States representatives had by no means won general
acceptance. In view of the United States delegation's
frequent appeals for generally acceptable provisions
he would have thought the Polish amendment would
have commended itself to that delegation. The amend-
ment would reaffirm what was stated in the Charter
and the Statute and would leave reference tothe Court
open to those States whichhadaccepted its compulsory
jurisdiction. It was therefore in keeping withthe spirit
in which the draft Convention had so far been formu-~
lated.

35. Regardless of the decision taken in the Com-
mittee, the principle of voluntary recourse to the
Court could not be altered. It had been confirmed by
the practice of recent years and was being increasingly
recognized in international agreements, among them
the Vienna Conventions on Diplomatic Relations and
on Consular Relations and the Convention on Consent
to Marriage, Minimum Age for Marriage and Regis-
tration of Marriages.

36. Mr. WALDRON-RAMSEY (United Republic of
Tanzania) endorsed the previous speaker's remarks.
The consent of all parties to a dispute must ocbviously
be obtained before the question was brought before
the International Court of Justice, That was con-
sistent with the Charter and the Statute of the Court.

37. Obtaining the common consent of parties had
practical merits as well, The Committee had dis-
cussed at length who would defray the expenses in-
curred in the implementation of the Convention. In
the present instance, if any party to a dispute could
refer it to the Court, financial problem were likely
to arise. The expenses of the Court would have to be
defrayed by someone, Whether it would be the party
referring the case to the Court, both parties or the
United Nations would have to be determined. If the
Polish amendment was adopted, however, recourse
to the Court would be with the consent of both parties
and it was logical to expect that they would share the
costs. Thus for practical reasons in addition to
reasons of principle he favoured the Polish amendment.

38. Mr. BOULLET (France) said that his delegation
could not support the Polish amendment, It was his
country's traditional position to accept a_priori the
jurisdiction of the International Court of Justice
whenever a party to a dispute chose to submit the
matter to the Court, provided of course that the issue
arose within the framework of a convention to which
his country had acceded. His delegation would support
the three-Power amendment since it brought
clause VIII into line with provisions already adopted
in the matter of implementation.

39, Mr, CAPOTORTI (Italy) said that the Statute of
the Court and current international law clearly allowed
for both possibilities under discussion—the submission
of a dispute to the Court either by any or by all of the
parties. The principle of consent of the parties was
respected in both cases, the only difference being in
the time of consent; in one case consent was given
ypon ratification of the convention, while in the other
it was given when a particular dispute arose. It had
been said that the Polish amendment was more in
keeping with international practice, but that practice
in fact recognized both methods. Many conventions
included a provision such as the suggested clause VIIIL.
He did not think international law or the Statute of the
Court could usefully be invoked to decide the present
issue. The Committee should adopt a practical ap-
proach and decide which method was more in accord
with the spirit of the Convention and would ensure the
most satisfactory settlement of disputes relating to
the Convention. From that standpoint he favoured the
clause suggested by the officers of the Committee
(A/C.3/L.1237). Consent of States would be much
more difficult to obtain when a dispute already existed
than when the Convention was opened for signature.
States should be all the more ready to give their
consent at the outset because of the great variety of
admissible settlement procedures short of recourse
to the Court. He therefore supported clause VIII and
the three-Power amendment, which was a useful
addition.

40. Mr. COCHAUX (Belgium)agreed with the previous
speaker. The Court was an important international
organ whose role in settling disputes connected with
the present draft Convention—an instrument created
by the United Nations—should not be belittled. As
others had noted, clause VIII provided for various
modes of settlement offering ample opportunity for
agreement before the Court was resorted to. Ac-
ceptance of the clause was very important for the
effective implementation of the Convention. He would
support the three-Power amendment, which infroduced
a useful clarification,

41, Mr. INCE (Trinidad and Tobago) said that his
delegation supported the three-Power amendment to
clause VII, which would strengthen that clause. He
agreed with the Canadian representative that the use
of the word "all" would make it much more difficult
to bring a case before the International Court of
Justice. However, since, in accordance with accepted
principles of international law, a sovereignState could
not be haled before the Court without its consent and
since the Convention was being drawn up in a spirit
of goodwill, the wisest course might be tolet the word
"any" stand, in order to facilitate reference of cases
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to the Court. He therefore appealed to the Polish
representative not to press his amendment.

The second amendment submitted by Ghana, Mauri~
tania and the Philippines (A/C.3/L.1313) was adopted
unanimously.

The sixth Polish amendment (A/C.3/L.1272) was
rejected by 37 votes to 26, with 26 abstentions.

Clause VII, as a whole, as amended, was adopted
by 70 votes to 9, with 8 abstentions.

42, Mr. LAMPTEY (Ghana) said that his Government
took the position that cases should be referred to the
International Court of Justice only with the full consent
of both parties. However, it had accepted the com-
pulsory jurisdiction of the Court in the case of certain
specific conventiong, His delegation attached so much
importance to the International Convention on the
Elimination of All Forms of Racial Discriminationthat
it could have supported clause VIII as submitedby the
officers of the Committee. In view of its position of
principle on the question of the International Court, it
had abstained in the vote on the Polish amendment.

43. Mr. BOZOVIC (Yugoslavia) said that his country
did not recognize the compulsory jurisdiction of the
International Court of Justice and had reserved its
right to decide in each case whether a dispute arising
out of the provisions of a treaty to which it was a
signatory should be referred to the Court. It supported
the principle that disputes over the interpretation of
treaties should be brought voluntarily before the Court.
For that reason his delegation had abstained in the
vote on clause VIII.

44. Mr. TEKLE (Ethiopia) said that he had voted in
favour of the Polish amendment because he considered
that the full consent of both parties was necessary
for a case to be brought before the International
Court of Justice.

CLAUSE IX

45, The CHAIRMAN invited the Committee to con~
sider clause IX of the suggested final clauses (A/C.3/
L.1237).

46. Mr. BOULLET (France) said that his delegation
could not accept the principle that the General As-
sembly, whose membership would include some States
not parties to the Convention, should decide on a re-
quest for revision of the Convention. That decision
should be taken by the States Parties alone. In any
event, the procedure for such requests and the action
to be taken on them should be dealt with in rules of
procedure and not in the Convention itself. His dele-
gation therefore requested that a separate vote
should be taken on the second sentence of clause IX.

47. Miss TABBARA (Lebanon), supported by Mrs.
WARZAZI (Morocco), said thatthe procedure provided
for in the second sentence of clause IX was entirely
appropriate. Since it was the General Assembly which
was preparing and would adopt the Convention, it and
not the States Parties should revise it.

48, Mr. DABROWA (Poland) and Mr. KOCHMAN
(Mauritania) supported the French representative's
request for a separate vote.

49. Mr. CAPOTORTI (Italy) said that the situation
would be quite different once the Convention was in
force, Now, when the General Assembly was drafting
the Convention, no States had as yet assumed obliga-
tions under it. However, a revision of the Convention
when the latter was in force would affect the obliga-
tions of the parties and it was thus logical that the
task of revision should be entrusted to the States
Parties. He therefore supported the French repre-
sentative's view. Clause IX should in any case be
regarded as supplementing clause X,

50. Mr. LAMPTEY (Ghana) observed that since the
Convention would be a multilateral instrument in which
all States would have an interest, it was only proper
that all States, including non-parties, some of which
might be in the process of ratifying it, should have a
say in its revision. The General Assembly was cer-
tainly the appropriate body to institute revision
procedures.

51. Mr. BELTRAMINO (Argentina) said that clause IX
should be read in the light of article VIII (bis) as
adopted by the Committee (A/C.3/L.1305), which
implied the idea of revision of the Convention. His
delegation would support clause IXinits present form.

The second sentence of clause IX (A/C.3/L.1237)
was adopted by 47 votes to 21, with 23 abstentions.

Clause IX as a whole was adopted by 75 votes to
none, with 16 abstentions.

CLAUSE X

52, The CHAIRMAN invited the Committee to con-
sider clause X of the suggested final clauses (A/C.3/
1.1237).

53. Mr. DABROWA (Poland) requested a separate
vote on the words "referred to in paragraph 1 of
article 1",

54, In reply to questions by Mr. MUMBU (Demo-
cratic Republic of the Congo) and Mr., AL~-RAWI (Iraq),
the CHAIRMAN said that, while it was true that the
Committee had not yet voted on the clause concerning
reservations and that the numbers of the articles
referred to in clause X would have to be changed in
the light of previous decisions, the Committee would
be voting only on the notification procedure. The
consequential amendments necessitated by decisions
which the Committee had taken or would take would
be made to the final text.

The words "referred to in article I, paragraph 1 in
clause X (A/C.3/L.1237) were adopted by 62 votes to
11, with 18 abstentions.

Clause X as a whole was adopted by 81 votes to
none, with 10 abstentions.

CLAUSE XTI

55. The CHAIRMAN invited the Committee to con-
sider clause XI of the suggested final clauses (A/C.3/
L.1237) and the seventh Polish amendment (A/C.3/
1..1272) which proposed the deletion from paragraph 2
of the words "belonging to any of the categories
mentioned in article I, paragraph 1",
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The seventh Polish amendment (A/C.3/L.1272) was 56, Mrs. MANTZOULINOS (Greece) said she wished
rejected by 55 votes to 14, with 20 abstentions. the record to indicate that her delegation had voted

Clause XI as a whole was adopted by 78 votes to in favour of clause XI.

none, with 10 abstentions, The meeting rose at 1,40 p.m,

Latho in U.N. 77301—September 1966-—2,175
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Ne72/22-620-2403

THE MINISTRY OF FOREIGN AFFAIRS OF UKRAINE

The Ministry of Foreign Affairs of Ukraine presents its compliments to the Ministry of
Foreign Affairs of the Russian Federation and has the honour to report a violation by the
Russian Federation of its obligations under the International Convention on the
Elimination of All Form of Racial Discrimination (ICERD) dated 1966.

The Ministry of Foreign Affairs of Ukraine states that the Russian Side acting through
its state agencies, designated representatives, individuals and legal entities entrusted
with state functions as well as separatist forces which act under the guidance and control
of the Russian Side, commits actions related to racial discrimination and encourages,
advocates and supports racial discrimination against Ukrainian and Crimean Tatars and
their representative institutions in the temporarily occupied by the Russian Federation
territory of Ukraine - Autonomous Republic of Crimea and City of Sevastopol.

In compliance with the fundamental obligations outlined in article 2 of this Convention,
States Parties undertake to prohibit and to eliminate racial discrimination in all its forms
and to guarantee the right of everyone, without distinction as to race, colour, or national
or ethnic origin, to equality before the law, notably in the enjoyment of the following
rights:

The right to security of person and protection by the State against violence or bodily
harm, whether inflicted by government officials or by any individual group or
institution (Article 5(b);

The right to participate in elections-to vote and to stand for election-on the basis of
universal and equal suffrage, to take part in the Government as well as in the conduct of
public affairs at any level and to have equal access to public service (Article 5(c).

The right to freedom of movement and residence within the border of the State (Article
5(d);

The right to leave any country, including one's own, and to return to one's country
(Article 5(d);

The right to nationality (Article 5(d);

The right to own property alone as well as in association with others (Article 5(d);
The right to freedom of thought, conscience and religion (Article 5(d);

The right to freedom of opinion and expression (Article 5(d);

The right to freedom of peaceful assembly and association (Article 5(d).

On the basis of Articles 2 and 5 of the Convention, the Ministry of Foreign Affairs of
Ukraine insists on international responsibility of the Russian Federation for its
internationally unlawful acts of racial discrimination. These actions include:

Intimidation, conducting of coercive actions, persecution of ethnic Ukrainian and
indigenous Crimean Tatar population of Crimea in connection with using of Ukrainian
and Crimean Tatar language and national symbols in public places;

Closing the Ukrainian schools in Crimea and City of Sevastopol;

Restriction of political and civil rights of ethnic Ukrainian and Crimean indigenous
population in Crimea and City of Sevastopol,;

Coercive imposition of Russian citizenship and intimidation along with persecution
those who refuses to join the Russian citizenship;

Restriction of the right to freedom of thought, conscience and religion.

The above mentioned internationally wrongful acts of the Russian Side have been
confirmed inter alia by following facts and information:

April 21, 2014, activists of illegal paramilitary pro-Russian organizations had attacked
the building of the Mejlis of the Crimean Tatar People in order to remove the Ukrainian
flag from its facade. As a result of the attack the spokeswoman of the Majlis Mrs
L.Muslymova was heavily injured.

April 22, 2014 the occupying authority had banned from being broadcasted on the
facilities of the State Television and Radio Company of "Krym" (Crimea) any
statements of the leader of Crimean Tatar people, Mr Mustafa Dzhemilev, the Chair of
the Majlis Mr Refat Chubarov, and other members of the Mejlis.



April 22, 2014 while crossing the administrative border of Crimea Mr M.Dzhemilev
was served the Act of prohibition to enter the territory of Crimea till April 19, 2019;

In April 2014 some Crimean media (Internet portal «Blackseanews», TV channel
"Chernomorka", Internet portal " Sobytiya Kryma") were forced to move their editorial
offices to the territory of mainland Ukraine due to the fears of their personal safety and
obstructions they had been faced in their work;

In April 2014, Sevastopol’s local authorities in the framework of
so-called "saving and optimization" process had decided to stop teaching pupils in
Ukrainian boarding school Ne7 from the new school year. Those pupils who do not want
to move to Russian schools had been concluded to transfer to a boarding schools for
children with mental retardation;

Starting from April 2014 Ukrainian schools in Crimea has been prohibited to teach
Ukrainian language and literature and those teachers are forced to retire;

- May 4, 2014 so-called "Prosecutor of Crimea" Ms N.Poklonska had announced a
warning to Mr R.Chubarov about the inadmissibility of his extremist activity, in
particular, in view of the fact that "in several districts of Crimea the Mejlis led by Mr
R.Chubarov had conducted an illegal public action of extremist nature associated with
numerous riots, highways blockage, illegal border crossing, obstruction of public
authorities and violence";

May 4, 2014 the occupying administration had decided to ban entry the Crimea for Mr
R.Chubarov till 4 June 2019. June 5, 2014 while returning from visiting session of the
Majlis in Kherson region Mr R.Chubarov was refused to cross the administrative border
of Crimea;

May 6, 2014 so-called "Deputy Prosecutor of Crimea" V.Kuznyetsov had announced a
warning to Deputy Chairman of the Majlis Mr A.Chyyhozu about the inadmissibility of
extremist activity;

May 16, 2014 the Federal Service of Security (FSB) of the Russian Federation had
conducted a house-check in premises of Chief of External Relations of the Majlis Mr
A.Hamzyn’s as well as Mr M.Dzhemilev’s premises;

Imposing multiple obstructions to cultural and mass actions led by the Majlis during
June 2014, in particular, in the context of the celebration of the Crimean Flag Day on
June 26, 2014;

In June 2014 imposing pressure on publishing office of the “Crimean svitlytsa
(chamber)", the only Ukrainian-language newspaper in the Crimea, which was ordered
to vacate the premises that were under long-term lease. This newspaper had also been
refused in issue distributing and in its inclusion to the catalogue of subscriptions;

June 24, 2014 the FSB of Russian Federation put pressure on Chief Editor of Majlis’s
newspaper "Avdet" Mr Sh.Kaybullayev in connection with the publication by the
newspaper of “"extremist materials — the decision of Majlis to boycott of so-called
"elections to the State Council” in the temporarily occupied AR Crimea and City of
Sevastopol;

July 3, 2014 the Parliamentary Commissioner of Ukraine on Human Rights had
received a collective appeal signed by more than 400 inmates in the pre-trial detention
facility of City of Simferopol with complaints of discrimination against them on the
grounds of belonging to the citizenship of Ukraine. Those who renounced the
citizenship of Russian Federation were experiencing cruel treatment;

September 10, 2014 the Chairman of the Audit Committee of the Kurultai of Crimean
Tatars, a member of the Majlis Mr A.Ozenbasha was violently removed from the train
"Simferopol-Lviv" in connection with the prohibition to leave the Crimea;

September 15, 2014 the building of the Majlis was attacked with the aim to remove the
Ukrainian flag from its facade;

September 16, 2014 armed individuals were conducted illegal searches in the premises
of Majlis on 2 Schmidt Street, City of Simferopol. They had seized the protocols of
meetings, removed office equipment and Mr M.Dzhemilev’s personal belongings;

September 17, 2014 the Head of the "Fund of "Crimea" Mr R.Shevkiyev whom the
building of the Majlis belongs to was read the court order of bailiffs of the Russian
Federation demanding the release the premises.

September 18, 2014 the Majlis premises were blocked by bailiffs the Russian
Federation;

12 churches of Ukrainian Orthodox Church of Kiev Patriarchate had been forcibly
banned from operation since the date of the so-called "Crimean referendum®.

The Ministry of Foreign Affairs of Ukraine declares that Crimea and City of Sevastopol
are an integral part of Ukraine, which was confirmed by the UN General Assembly
Resolution A/RES/68/262 "Territorial Integrity of Ukraine " as well as Baku
Declaration and Resolutions of the OSCE Parliamentary Assembly (June 28 - July 2,
2014 ), and calls on the Russian Side to fully comply with the obligations of States
Occupier in accordance with the rules and principles of international humanitarian law



and, among others, confirmed by the Convention for the Protection of Civilian Persons
in Time of War of 1949 and other international human rights instruments, in the term of
conditions of the international legal regime of occupation of the part of territory of
Ukraine - Crimea and City of Sevastopol.

The Ministry of Foreign Affairs of Ukraine strongly demands from Russian Federation
to stop immediately the internationally wrongful acts, to investigate all crimes outlined
in this note, and severely punish those responsible.

The Ministry of Foreign Affairs of Ukraine also demands to provide the Ukrainian Side
with all appropriate assurances and guarantees to not reiterate in the future the
above-mentioned international illegal activities.

The Ministry of Foreign Affairs of Ukraine also demands from the Russian Side to
make full compensation for damages incurred as a result of the internationally wrongful
actions conducted by the Russian Side. Thus, the Ukrainian Side is ready to discuss the
forms and measure of such compensation.

In this regard, the Ukrainian Side offers to the Russian Side to negotiate the use of the
International Convention on the Elimination of All Forms of Racial Discrimination of
1966, in particular, the implementation of international legal liability in accordance with
international law.

September 23, 2014. Kyiv.
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Nel4279/2nenr

The Ministry of Foreign Affairs of the Russian Federation presents its
compliments to the Embassy of Ukraine to the Russian Federation and referring to
the Note of the Ministry of Foreign Affairs of Ukraine Ne72/22-620-2403, dated 23
September 2014 has the honour to inform on its readiness to conduct a talks on the
interpretation and application of International Convention on the Elimination of All
Forms of Racial Discrimination 1966.

Nothing in this Note aggrieves the position of the Russian Side concerning the
declarations and statements, contained in the mentioned note of Ukrainian Side.

The Ministry would request the Embassy to send the written confirmation on
the receipt of this note.

The Ministry avails itself of this opportunity to renew to the Embassy the

assurances of its highest consideration.

Moscow, 16 October 2014

Embassy of Ukraine
Moscow
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Ne3962-u/nrmu

The Ministry of Foreign Affairs of the Russian Federation presents its
compliments to the Embassy of Ukraine in Moscow and in reply to the Note of the
Ministry of Foreign Affairs of Ukraine No72/22-620-705, dated 30 March 2015 has
the honour to inform the following.

The Ministry of Foreign Affairs of the Russian Federation in perplexity
perceives the statement of Ukrainian Side regarding the unwillingness of Russia to
hold talks on the issues of implementation of International Convention on the
Elimination of All Forms of Racial Discrimination and on allegedly delayed time-
limits. The Russian Federation expressed its consent on the meeting with Ukrainian
Side on that issue in the Ministry’s Notes dated 16 October and 27 November 2014.
In the last Note, as one of options, it was proposed to hold the talks in Minsk.
Furthermore in the Note, dated 11 March 2015 and in Note, dated 17 December 2014,
were mentioned the exhaustive reasons under which Strasbourg is a less convenient
place for mentioned talks, including the financial reasons, which ought to have the
vital importance for Ukraine too. However, despite that, Ukrainian Side in the Note,
dated 15 December 2014, continued to insist on holding these talks in Strasbourg
without giving any explanations, under which Minsk would be inappropriate at that
moment. Such unconstructive approach to the selection of the venue of the talks
doesn’t indicate the true desire to held honest talks.

The Note of the MFA of Ukraine, dated 11 March 2015, contains a reference
on allegedly expressed consent of the Russian Side in the Note, dated 16 October
2014, on the suggested by Ukrainian Side agenda of the talks. In this regard, the
Ministry draws the attention to the fact that this Note couldn’t contain the consent of

Embassy of Ukraine
Moscow



the agenda, proposed by Ukrainian Side, as far as agenda proposal was received
from MFA of Ukraine only in the Note Ne72/23-620-2673, dated 29 October 2014,
response to which was given in the notes of the Ministry dated 27 November 2014
and 11 March 2014.

Also, there are unclear statements of Ukrainian Side in the Note, dated 30
March 2015 regarding the agenda, suggested by the Russian Federation in the Note
11 march 2015. The Russian Federation acts on the premise that the object of the
honest talks on the Convention should be a guarantee of optimal implementation of
obligations implied from that international agreement for Russia and Ukraine, in the
interest of all persons, which rights are guaranteed by Convention, but not the usage
of talks and exchange of notes on this issue for formal statements as it mentioned in
the Note of MFA of Ukraine, dated 30 March 2015 “address to other measures of
peaceful settlement of disputes in accordance to the Convention”. Such approach of
Ukrainian Side doesn’t indicate the true intention to conduct honest and effective
talks.

From our part, the Russian Federation confirms once more its adherence to the
International Convention on the Elimination of All Forms of Racial Discrimination
1996and readiness to hold talks on the issue, associated with the Convention on the
Elimination of All Forms of Racial Discrimination as it stated in the Note, dated 11
March 2015, and agrees to hold it on 8 April of this year in Minsk.

Nothing in this Note aggrieves the position of the Russian Side concerning the
declarations and statements, contained in the mentioned note of Ukrainian Side.
Discussion of any of these issue in the future consultations doesn’t aggrieves the
question on whether it falls under provisions of the Convention and on the question
whether domestic means of legal assistance or international mechanisms apply,
including stipulated in the Convention.

The Ministry avails itself of this opportunity to renew to the Embassy the

assurances of its highest consideration.



Nothing in this Note aggrieves the position of the Russian Side concerning the
declarations and statements, contained in the mentioned Note of the Ukrainian Side.

The Ministry would request the Embassy to send the written confirmation on
the receipt of this note.

The Ministry avails itself of this opportunity to renew to the Embassy the

assurances of its highest consideration.

Moscow, 16 October 2014
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Ministry of Foreign Ukraine

No. 72/23-620-2673

The Ministry of Foreign Affairs of Ukraine presents its compliments to the
Ministry of Foreign Affairs of the Russian Federation and in reply to your Ministry’s
Note Ne 14279/2dsng of 16 October 2014 has the honor to convey the following.

The Ministry of Foreign Affairs of Ukraine propose to hold talks on interpretation
and application of the International Convention on Elimination of all Forms of Racial
Discrimination of 19650n during 21 November 2014 in Kiev (Ukraine) or, otherwise,
in Geneva (Switzerland), Vienna (Austria), Strasburg (France). Ukrainian Side already
made all necessary preparations for the negotiations to be hold in any of the above
mentioned cities.

Ukrainian Side will recognise absence of prompt response from the Russian Side
and groundless postponing of giving a clear and definitive response regarding the exact
place and date agreed upon by the Russian Side as the unwillingness of the Russian Side
to conduct talks on resolving issues regarding the International Convention on
Elimination of all Forms of Racial Discrimination of 1965.

During the talks the Ministry of Foreign Affairs of Ukraine proposes to discuss
following issues:

- the availability of factual evidence of discriminatory actions being carried
out by Russian Federation, its governmental bodies as well as federal and
local ones, against the Ukrainian and Crimean Tatar population;

- facts of encouraging, protecting and supporting of racial discrimination,
that is being carried out by any persons or organisations against Ukrainian
and Crimean Tatar population;

- issues of applying effective measures to revise general policy of the
Russian Government on the federal and local scale, and also to discuss the
possibility of amending, repealing or revocation of any laws and decrees,
which could serve as a cause or encouragement for racial discrimination;

- ensuring that the Russian Side is undertaking all available measures,
including the introduction of new legislative acts, in order to ban the racial
discrimination, which is being carried out by any persons or organisations
against Ukrainian and Crimean Tatar people;

- all available measures, which will be required to ensure imposition of
appropriate punishment to the above crimes taking into the account the
severity of these crimes.

The Ministry of Foreign Affairs avails itself of this opportunity to renew to the
Ministry of Foreign Affairs of Russian the assurances of its highest consideration.

Kyiv, 29 October 2014
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Ne 15642/2ncHr

The Ministry of Foreign Affairs of the Russian Federation presents its
compliments to the Ministry for Foreign Affairs of Ukraine and in reply to
Note Ne72/23-620-2673, dated October 29, 2014 has the honour to state the
following.

The Russian Side is ready to conduct negotiations on issues related to
realization of the International Convention on Elimination of All Forms of
Racial Discrimination 1966 and suggests that negotiations take place in
Moscow, the Russian Federation or Minsk, Republic of Belorussia.

The Russian Side acts on the premise that during the negotiations the
Ukrainian Side will provide full and unbiased information on fulfiliment by
the Ukrainian side of commitments on subparagraphs a, b, ¢, d of part 1
article 2, subparagraphs a, b, ¢ of article 4, subparagraph b, c, d, e of article 5
as well as other articles of International Convention on Elimination of All
Forms of Racial Discrimination, in particular, in regard to Russian speaking
population of Ukraine.

With such understanding the Russian Side is ready to proceed with
agreement of terms and agenda of negotiations.

Nothing in the above note affects the stance of the Russian Side
regarding the claims and statements made by the Ukrainian Side in
mentioned Note.

Furthermore, in regard to mentioned statements of the Ukrainian Side
the Russian Side notices that according to the article 11 of Convention if any
state-party believes that another state-party does not fulfil conditions of the
Convention, it should address its concerns to the Committee on Elimination
of All forms of Racial Discrimination.

The Ministry for Foreign Affairs of the Russian Federation avails
itself of this opportunity to renew to the Ministry for Foreign Affairs of
Ukraine the assurances of its highest consideration.

The Ministry for Foreign Affairs of Ukraine
Kiev

Moscow, November 27,2014
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Ne72/22-620-3069

MINISTRY OF FOREIGN AFFAIRS

The Ministry of Foreign Affairs of Ukraine presents its compliments
to the Ministry of Foreign Affairs of the Russian Federation and in response to
the Ministry of Foreign Affairs of the Russian Federation Note Ne 15642/2dsng
dated 27 November October 2014 has the honour to state the following.

The Ministry of Foreign Affairs of Ukraine considers the
abovementioned reply of the Russian Side as a direct evidence of the obvious
unwillingness of the Russian Federation to settle the dispute on interpretation
and application of the International Convention on Elimination of all Forms of
Racial Discrimination of 1966 (hereinafter referred to as the Convention). The
Russian Side was informed of this by the note of the Ukrainian Side
Ne72/22-620-2946 of December 1, 2014.

The position of the Ministry of Foreign Affairs of Ukraine is
acknowledged by the fact that the Ukrainian Side had suggested to hold the
negotiation on the interpretation and application of the Convention on
November 21, 2014. The Russian Side gave its reply only with the
abovementioned note of November 27, 2014, which was delivered to the
Ukrainian Side only on December 4, 2014.

Without any detriment to the previously stated approach of the
Ukrainian Side and guided by the real desire to settle a dispute on interpretation
and application of the Convention by negotiation, the Ministry of Foreign
Affairs of Ukraine is ready to hold the abovementioned negotiations on
January 23, 2015 in Strasburg (France) as it was suggested in our previous
note. The Ukrainian side has already elaborated the possibility of holding such
negotiation at the premises of the Council of Europe.

Taking into consideration the abovementioned Note of the Ministry
of Foreign Affairs of the Russian Federation dated November 27, 2014, the
approach of the Russian Side on the subject of the negotiation consists of the
readiness to hold ‘negotiations on issues regarding the fulfilment’ of the
Convention and ‘proceeds from the fact that during the negotiations the
Ukrainian Side will be ready to give the Russian Side a comprehensive and
objective information on the fulfilment by Ukraine of its obligations under the
[Convention], including those on the Russian-speaking population of Ukraine’.
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The Ministry of Foreign Affairs of Ukraine considers the approach
stated by the Russian Side and its understanding of the subject of the
negotiation as an attempt to avoid discussion of the issues regarding the facts of
their violation of the Convention by shifting the accents and moving the
negotiations into the field of settlement of the issues of the realisation of the
Convention and discussion of the general issues regarding the fulfilment by
Ukraine of its obligations on the Russian-speaking population of Ukraine.

In this regard, the Ministry of Foreign Affairs of Ukraine once again
underlines that there is a dispute on interpretation and application of the
Convention. We insist on the observance of the proposed by the Ukrainian Side
subject of the negotiations, which was agreed by the Russian Side in its Note
Ne14279/2dsng of October 16, 2014, as well as of the agenda, which has not
met any objections of the Russian Side.

At the same time, unreasonable approach by the Russian Side on the
comprehensive and objective information to the implementation of the
obligations by Ukraine under the Convention regarding the Russian-speaking
population testifies that the Russian Side has no concrete and convincing facts
and evidences of the inobservance by Ukraine of its obligations under the
Convention, including those regarding the Russian-speaking population of
Ukraine.

In the context of the approach stated by the Russian Side, the
Ministry of Foreign Affairs of Ukraine underlines that Ukraine fulfils its
obligations under the Convention by not allowing any kind of discrimination,
including the language one.

Thus, the approach of the Russian Side on the comprehensive and
objective access to the information by the Ukrainian Side on its implementation
of the obligations by Ukraine under the Convention cannot be a subject of the
negotiations suggested due to the absence of the concrete and convincing facts
and evidences of the inobservance by Ukraine of its obligations.

The Ministry of Foreign Affairs of Ukraine underlines that the
Ukrainian Side cannot agree with the understanding and interpretation of the
Russian Side of the provisions of the Article 11 of the Convention under which
the matter may be brought to the attention of the Committee on the Elimination
of Racial Discrimination (hereinafter referred to as the Committee).

The Ministry of Foreign Affairs of Ukraine considers that the
provisions of the Article 11 of the Convention are of optional nature and should
be regarded all together and within a context of the Article 22 of the
Convention, which establishes the procedure of the settlement of the disputes,
including its interpretation and implementation.

The Ukrainian Side proceeds from the understanding that the
provisions of the Article 11 of the Convention are optional and do not contain
obligations of the parties to turn to the Committee, but provides that the
state-party ‘may bring to the attention of the Committee’ its position on
inobservance by other party of the provisions of the Convention. In addition to



that, the provisions of the Article 22 on the procedure of the settlement of the
dispute ‘between two or more States Parties with respect to the interpretation or
application of this Convention’ provides that any dispute should be settled on a
first instance ‘by negotiation or by the procedures expressly provided for in this
Convention’. That means that the Convention allows the state members to
choose the means of the pre-trial settlement ‘by negotiations or’ appeal to the
Committee as a ‘procedure(s), expressly provided for in this Convention’.

The Ministry of Foreign Affairs of Ukraine states that the Ukrainian
side will consider the another absence of the reply by the Russian side in the
reasonable terms as well as another unreasonable delay in determination of the
place and date of the negotiation as a refusal to settle a dispute on interpretation
and implementation of the Convention by negotiations. Accordingly, we will
consider it as impossible to settle a dispute in place by negotiations in the
understanding of the Article 22 of the Convention.

The Ministry of Foreign Affairs avails itself of this opportunity to
renew to the Ministry of Foreign Affairs of Russian the assurances of its
highest consideration.

15 December 2014
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# 72/22-620-3070

MINISTRY OF FOREIGN AFFAIRS OF UKRAINE

The Ministry of Foreign Affairs of Ukraine presents its compliments to
the Ministry of Foreign Affairs of the Russian Federation and following its Note
#72/22-620-2403 of September 23, 2014 has the honour to report a violation by
the Russian Federation of its obligations under the International Convention on
the Elimination of All Form of Racial Discrimination (ICERD) 1966.

The Ministry of Foreign Affairs of Ukraine considers that the Russian
Federation acting through its governmental bodies, authorised persons,
individual and legal entities, who were acting on behalf of the State, separatist
forces, who are managed and controlled by the Russian Side, carry out
discrimination related acts, encourage, protect and support racial discrimination
against Ukrainians and Crimean Tatars and their representation bodies on the
temporarily occupied by the Russian Federation territory of Ukraine —
Autonomous Republic of Crimea and the City of Sevastopol.

According to principal obligations, prescribed by the Article 2 of the
Convention, States Parties undertake to prohibit and bring to an end racial
discrimination in all of its forms and to ensure all human beings are equal before
the law without a distinction of race, colour, national or ethnic origin, especially
in such rights as:

The right to security of person and protection by the State against
violence or bodily harm, whether inflicted by government officials or by any
individual group or institution (Article 5b);

The right to participate in elections - to vote and to stand for election -
on the basis of universal and equal suffrage, to take part in the Government as
well as in the conduct of public affairs at any level and to have equal access to
public service (Article 5c¢);

The right to freedom of movement and residence within the border of
the State (Article 5d);

The right to leave any country, including one's own, and to return to
one's country (Article 5d);

The right to nationality (Article 5d);

The right to own property alone as well as in association with others
(Article 5d);

The right to freedom of thought, conscience and religion (Article 5d);

The right to freedom of opinion and expression (Article 5d);

The right to freedom of peaceful assembly and association
(Article 5d).

Ministry of Foreign Affairs
of the Russian Federation

Moscow



Taking into consideration Articles 2 and 5 of the Convention, the
Ministry of Foreign Affairs of Ukraine claims that the Russian Federation
carries out internationally unlawful acts which correspond to the racial
discrimination. In particular:

 intimidates, outrages, prosecutes ethnic Ukrainians and Crimean
Tatars for their use of Ukrainian and Crimean Tatars languages in the public
places as well as national symbols;

 shuts down Ukrainian language-based schools in Crimea and in the
City of Sevastopol;

* limits political and public rights of the ethnic Ukrainians and
Crimean Tatars in Crimea and in the City of Sevastopol;

e compulsory forces into Russian citizenship and intimidates and
prosecutes those, who refused to accept it;

« limits the right to freedom of thought, conscience and religion.

The abovementioned internationally unlawful acts of the Russian Side
are confirmed inter alia by the following facts:

e criminal prosecution of Haiser Dzhemilev, son of the Crimean
Tatars’ leader Mustafa Dzhemilev, is in progress;

 Ukrainian schools keep being shut down and Ukrainian schoolbooks
keep being exterminated. Thus, on the information of a member of the
Medzhlis of Crimean Tatars Eskander Bariev all the Ukrainian schoolbooks in
a Simferopol district school were collected and exterminated right at the sight
of schoolchildren;

» on March 15, 2014 the body of Reshat Ametov was found in Crimea.

Information on the investigation is still absent;
harassment of the Orthodox Ukrainians from the side of so called
“Crimean Government” and Ukrainian Orthodox Church (Moscow
Patriarchate) continues. This is mainly done by preventing the believers and
clergymen from entering the seized by “Crimean self-defence” and Russian
military men churches and clerical premises. Thus, in the Hieromartyr Clement
of Rome Church (Sevastopol City) illegal searches were carried out on a
regular basis, clergy had been attacked and harassed a number of times. In the
Church of Intercession of the Holy Virgin (Perevalne town) attempts to seize
the Church’s premises for the purposes of Ukrainian Orthodox Church
(Moscow Patriarchate) were made. In their course a property of the clergy was
damaged,;

* on May 2014, activists of the Ukrainian community house Timur
Shaymardanov and Sayran Zinedinov disappeared,;

e on May 6, 2014 a member of Medzhlis Abduraman Egiz was
attacked by around 20 representatives of the “Crimean self-defence”;

e on May 15, 2014 a photo correspondent of Crimean Telegraph
newspaper, citizen of Ukraine Maksym Vasylenko was detained in Simferopol
and suffered cruel treatment from the side of “Crimean self-defence” members.
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Maksym Vasylenko was preparing a report on training of special police units
a day before the 70" anniversary of the Crimean Tatars deportation;

* on May 18, 2014 a resolution by the Prosecutor General's Office of
the Russian Federation was sent on the name of an editor of ONA Information
Agency demanding to remove a message on the anti-Government protests from
the news feed of the Agency;

* on May 18, 2014 chief editor of the Internet project “Open Crimean
Channel” Osman Pashayev and his team (correspondent, cameraman and
driver) were groundlessly detained by the members of “Crimean self-defence”
in the course of the commemorative events dedicated the 70" anniversary of
the Crimean Tatars deportation. Their equipment and personal belongings were
confiscated. They were subjected to physical and psychological pressure,
questioned without lawyers. Their belongings were not returned after they were
released;

e on June 5, 2014 one of the founders of an Internet portal “Crimean
Events” Ruslan Yugosh was psychologically pressured as a journalist by the
Crimean police in a way of continuously summoning him and his 73-year old
mother;

e on June 24, 2014 in Kolchugino Town (Simferopol District)
unidentified persons dressed in “Berkut” uniforms (introduced themselves as
Russian FSB employees) seized an Islamic religious educational institution in
order to have it searched. In its course the institution’s property was damaged
and some equipment confiscated;

e on June 24, 2014 unidentified persons intruded into the house of a
director of Kolchugino Town school Aider Osmanov;

e on June 29, 2014 in Simferopol a fact of leaflets distribution
appealing to inform Crimean FSB about those, who didn’t support the Russian
annexation of Crimea or took part in a local Maidan was recorded;

» on August 19, 2014 Russian FSB held a search at a house of Crimean
Tatars in Bakhchisaray, where, allegedly, extremist literature and a pistol were
found;

* on August 2014 a number of Turkish imams and religious teachers
of the Crimean muftiat were forced to leave the peninsula, because Russian
Immigration Service refused to extend their residence permits;

e on August 26, 2014 director of a Dzhankoy school was held
responsible for storage and distribution of an allegedly extremist literature;

e on August 28, 2014 a group of policemen together with people
wearing camouflage and civil clothes intruded into a house of Crimean Tatar
family in Bakhchisaray and under the pretext of searching for drugs and arms
confiscated books from “the list of extremist literature”;

* on September 4 and 5, 2014 police and Russian FSB conducted
searches at least at ten houses of Crimean Tatars in Simferopol, Nyzhniehorsk,
Krasnoperekopsk, Bakhchisarai under the pretext to reveal drugs and arms.
Instead of this, the religious literature was confiscated,
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» on September 8, 2014 the house of the Crimean activist, ethnic
Ukrainian Elizabeth Bohutska was searched by law enforcement forces. The
office equipment was confiscated. Ms Bohutska was detained and interrogated
concerning her participation in May of this year in protests against the ban on
the entry to the Crimea for Mr Dzhemilev, the "anti-Russian™ publications in
the Internet that allegedly contain “extremist appeals and incitement to ethnic
hatred". Ms Bohutska was forced to leave Crimea because of the fear of
terrorism charges and arrest;

e on September 9, 2014 a search at Crimean school at Tankove Town
(Bakhchisaray District) was held. In its course a banned literature has allegedly
been found. Two Turkish teachers were taken to be questioned by FSB;

* on September 10, 2014 unlawful searches were carried out at the
houses of Crimean Tatars at Kamyanka Town by unidentified armed people.
They were searching for arms, drugs and extremist literature. Confiscated
office equipment, mobile phone and two religious books. House owners were
taken to Simferopol to be questioned and released after 18-hours of detention
on the precondition of signing a “no complaint” statement. Thus, their
belongings were not returned;

» on September 11, 2014 representatives of the Crimean prosecutor's
office conducted a search at the library of Crimean Engineering and

Pedagogical University in order to reveal "banned literature™;
e on September 16, 2014 a group of people in camouflage and masks

who introduced themselves as "Crimean FSB" intruded into a house of
the Medzhlis member Eskender Bariev, conducted a search and seized office
equipment for "technical expertise”. Similar searches took place at the houses
of Mustafa Asaba and Asadula Bairov;

* on September 27, 2014 Isliam Dzhepparov and Dzhevdet Isliamov
were kidnapped in Belhorsk Town;

» on October 3, 2014 Eskendr Apseliamov was reported missing;

e on October 6, 2014 Edem Asanov, who was kidnapped on
September 29, 2014 in Yevpatoriia, was found dead,;

* on October 14, 2014 one of the kidnapped Crimean Tatars Bylial
Bylialov, first year student of the Crimean Industrial and Pedagogical
University, was found dead, and another one - Artem Dayrabekov, first-year
student of Taurian National University was taken in a critical condition to an

intensive care 