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I. INTRODUCTION
A. QUALIFICATIONS

1. My name is Oleg Serzhevich Bondarenko. I am a colonel of the reserve of the Armed
Forces of the Russian Federation. I have been asked to act as an expert in practical issues

related to the implementation of international humanitarian law.
2. Idescribe my relevant experience below:

(a) I graduated from the Kharkov Guards Tank Command College in 1988, with
specialisation in tactical command system of tank forces with the military rank of
Lieutenant. Subsequently, I studied at the Military Academy of Armoured Forces,
graduating in 1995 with specialisation in operational-tactical command and staff

system of tank forces.

(b) I served in the Armed Forces of the USSR and of the Russian Federation in
command and staff positions. During my service, I was involved in planning and
conducting combat training activities. From 1998 I served in one of the military
departments of the Ministry of Defence of the Russian Federation, where I was
involved in developing and coordinating the development of documents relating to

the preparation and conduct of combat operations (military doctrines).

(¢) In2000, I completed a basic course in the law of armed conflict at the International

Institute of Humanitarian Law (San Remo, Italy).

(d) From 1998 to 2006 I was a member and executive secretary of the Russian Ministry
of Defence's freelance working group on the integration of international
humanitarian law. I am one of the authors of the Manual on International

Humanitarian Law for the Armed Forces of the Russian Federation.'

(e) From 2006 to 2020 I worked in the Moscow Regional Delegation of the
International Committee of the Red Cross in the Russian Federation, Belarus and

Moldova (the name of the structural unit is given as of July 2020). Last position:

! Minister of Defence of the Russian Federation, Manual on International Humanitarian Law for the Armed Forces
of the Russian Federation, 8 August 2001, available at:
https://docs.cntd ru/document/1300243501?ysclid=leQupv99rh909315846 (Exhibit A).
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®

(2

FAS Delegate — Head of FAS unit at the Moscow Regional Delegation of the
International Committee of the Red Cross to the Russian Federation, Belarus and
Moldova (FAS Delegate — Head of FAS unit). My duties included liaising with the
armed forces of Russia, Belarus and Moldova and with the executive and
coordinating bodies of the Collective Security Treaty Organization and the Council
of Defence Ministers of the Commonwealth of Independent States on matters
relating to the implementation and integration of international humanitarian law and

protection of victims of armed conflicts.

From 2004 to 2020 I was one of the lecturers of the Advanced Training Course for
Officers of the Armed Forces of the Russian Federation in the Law of Armed
Conflict, where not only representatives of the Russian Federation, but also foreign
specialists from Armenia, Afghanistan, Azerbaijan, Belarus, Kazakhstan,
Kyrgyzstan, Moldova, Mongolia, Serbia, Tajikistan, Turkmenistan, Ukraine and

Uzbekistan were trained.

From 2010 to 2019, I was a freelance lecturer at the International Institute of
Humanitarian Law (San Remo, Italy) and my duties included training in
international humanitarian law / law of armed conflict for officials, including

Russian and Ukrainian representatives.

QUESTIONS PUT TO THE EXPERT

I have been asked to prepare an expert report for submission to the International Court of

Justice in the case before ICJ, "Application of the International Convention for the

Suppression of the Financing of Terrorism and of the International Convention on the

Elimination of All Forms of Racial Discrimination" (Ukraine v. Russian Federation). My

task is to assess, from the perspective of international humanitarian law (hereinafter,

IHL), Ukraine's allegations concerning alleged shelling of Bugas roadblock on 13 January
2015, of Kramatorsk on 10 February 2015, Mariupol on 24 January 2015 and Avdeyevka

from January to March 2017 including the actions of the Ukrainian Armed Forces

(hereinafter, UAF) in this context.
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II. SUMMARY

4.  Asaresult of the analysis of the available materials provided by Ukraine in support of its
allegations as well as of publicly available sources I have come to the following

conclusions.
5. General conclusions:

(a) Ukraine has argued that the armed conflict in Ukraine since 2014 is an international
armed conflict. Based on this qualification, the Ukrainian side and its expert should
have conducted a legal assessment of the hostilities in terms of the Geneva
Conventions of 12 August 1949, and the Additional Protocol to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of

International Armed Conflicts (hereinafter, Protocol I).

(b) Assuming that the conflict was not of an international character, the Martens
Clause, Article 3 common to all the Geneva Conventions of 12 August 1949 and
the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of Non-International Armed Conflicts (hereinafter,

Protocol II) and customary international law applied to it.

(¢) International practice showcases that only intentional acts against persons or

property can be classified as a serious violation of IHL rules.

(d) The civilian casualties resulting from the shelling in question were caused by
Ukrainian’s failure to take, or the taking of ineffective precautions to protect
civilian population, individual civilians and civilian objects from the dangers
arising from military operations. All the objects attacked were under control of
Ukraine. It was the Ukrainian side that was responsible for the security of persons

and objects it controlled.
6.  Conclusions regarding the shelling of the Bugas roadblock:

(a) The Bugas roadblock was a military objective in its purpose and use. DPR forces

justifiably considered it as such.
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(b)

(c)

(d)

(e)

Attacks on military objectives located deep within the lines of deployment of the
UAF in the area of Ukraine's so-called "antiterrorist operation" zone (hereinafter,
ATO), may have been carried out by DPR forces in order to gain an operational

advantage.

Allegations by Ukraine and Lieutenant General Christopher Brown (hereinafter,
General Brown) of a deliberate attack on the Bugas roadblock to terrorise civilians

are not supported by the facts.

Considering that the Bugas roadblock was a purely civilian object (as the Ukrainian
side claims), Ukraine has placed the civilian object within the lines of the UAF
deployment and within reach of enemy weapons, thus endangering the safety of
civilians passing through the roadblock. It follows, in particular, that Ukraine has
failed to take all possible precautions to protect civilians and civilian objects under
its control from the consequences of attacks, which is the rule applicable in both

international and internal armed conflict.?

Also, if the Bugas roadblock was a civilian object, in order to ensure the security of
civilians and in line with IHL principles, the UAF command could have informed
the enemy of the civilian status of the roadblock to prevent attacks that endangered

the security of civilians.

Conclusions regarding the shelling of Mariupol:

(2)

(b)

Contrary to General Brown's assertion, the Soviet and/or Russian "doctrine"
explicitly requires the capture of settlements as objects ensuring the sustainability
of defence by an attack from the march/after advance from depth or by assault,
which requires the advancing troops to reliably hit all military objectives throughout

the depth of the enemy's forces deployment.

The UAF military command decided to equip defence positions and lines in close
proximity to urban areas, which does not comply with Article 58 (b) of Protocol I

or even general precautions to protect civilians and civilian objects under their

2 See, e.g. .M. Henckaerts, L. Doswald-Beck, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, VOLUME I
RULES (ICRC and Cambridge University Press, Vol I, 2005, reprint 2009), Chapter 6, Rule 22, p. 87, available at:
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf.
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control from the effects of attacks under customary law operating in an internal

armed conflict.?

(c) The UAF military command positioned military objectives in close proximity to
urban areas and failed to take measures to evacuate civilians from the range of the
enemy's primary means of destruction, as contemplated under Article 58 (a) of
Protocol I or even mentioned common precautions under customary law operating

in an internal armed conflict.*

(d) There were defence positions on the outskirts of Mariupol, which were legitimate
objectives for attacks, so Ukraine's claims of a deliberate attack on civilian objects

based on intercepted radio traffic alone are questionable.
8.  Conclusions regarding the shelling of Kramatorsk:

(a) The deployment of the ATO headquarters of the UAF on the Kramatorsk airfield
made it a particularly important military target, the destruction of which could affect
the success of all military operations by the DPR, as disabling elements of the

enemy's control system is one of the main objectives of modern military operations.

(b) Ukraine failed to take the precautionary measures in relation to consequences of
attacks, as required by Article 58 of Protocol I, specifically (i) the requirement to
avoid locating military objectives within or near densely populated areas and (ii)
the requirement to evacuate civilians from a dangerous area that is within the range
of impact of the enemy's weapons, or even similar measures prescribed by

customary humanitarian law for internal armed conflict.’

(¢) General Brown claims a deliberate attack on civilian objects by the DPR. In doing
so, he himself says that his conclusions are only the most plausible, not proven. I
consider these claims to be unsubstantiated. In view of General Samolenkov's
conclusions, I believe that the damage to civilian objects was collateral damage

from attacks targeting military objetives.

3 See, e.g., J.M. Henckaerts, L. Doswald-Beck, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, VOLUME I
RULES (ICRC and Cambridge University Press, Vol I, 2005, reprint 2009), Chapter 6, Rule 23, p. 91, available at:
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf.

4 Ibid.
5 Ibid., Chapter 6, Rule 22, p. 87; Rule 23, p. 91.
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10.

Conclusions regarding the shelling of Avdeyevka:

(2)

(b)

(c)

(d)

(e)

®

(2

The entire Avdeyevka area was probably included in the UAF defence positions

and lines system.

Confirmed and suspected UAF military facilities positioned in Avdeyevka were

legitimate objectives for attacks.

Civilian casualties and damage to civilian objects were consequences of attacks on

legitimate military objectives.

Ukraine failed to implement the requirements of the above-mentioned rules of IHL
and did not take precautions against attacks (civilians were not evacuated from the

defence area and remained within the range of enemy firepower).

General Brown explicitly confirms Ukraine's failure to take precautions and

acknowledges the UAF's use of civilian objects for military purposes.

The allegation of deliberate attacks on civilian population and objects in order to

induce fear among civilians is not supported by evidence.

The very presence of civilians not evacuated by the Ukrainian authorities from the
dangerous area in compliance with Article 58 (a) of Protocol I or even similar rules
of customary humanitarian law applicable in an internal armed conflict in
Avdeyevka caused fear among the civilian population. Moreover, I concede that the

population was deliberately not evacuated to be used as a "shield".

I describe my findings in more detail below.

Page 10 out of 29



Annex 7

III. GENERAL REMARKS
A. CLASSIFICATION OF THE SITUATION AND APPLICABLE LAW

11.  When considering the classification of the situation (including the determination of the
applicable law), it should be noted that in 2015-2017, when the incidents (shelling) in
question took place, there was an armed conflict in Ukraine between the government
armed forces and the anti-government armed forces (armed forces and other armed
formations of the DPR), who, being under responsible command, exercised control over
part of Ukraine’s territory. The control allowed them to carry out sustained and concerted
military actions. This makes the DPR and LPR and Ukraine parties to an armed conflict
that should have complied with THL.

12. As a general analysis of the situation in 2015-2017 demonstrates, in order to promote the
protection of civilians from the effects of hostilities, the representatives of the DPR armed
forces distinguished themselves from the civilian population by wearing uniforms with
appropriate insignia. General Brown states in his Second Expert Report (hereinafter also
"General Brown's Second Report")® that the DPR armed forces were following Russian
doctrine’ "in the apparent absence of their own".® In such a case General Brown should
acknowledge that the DPR armed forces were also guided by Russian military doctrines

or USSR regarding the enforcement of IHL rules (e.g. Manual on IHL for the Armed

Forces of the Russian Federation).’

13. Ukraine stated that the armed conflict in Ukraine since 2014 is an international armed

conflict. For example, one of the Ukrainian Foreign Ministry's 2018 statements reads:

"The Ministry of Foreign Affairs of Ukraine urges its partners to use all

appropriate means in order to prevent the escalation of the international armed

conflict in the territory of Ukraine...".!°

¢ General Brown’s Second Report.

" By doctrine, Mr Brown means documents on the organisation and conduct of combat operations. In the Russian
Federation, these are regulations, charters, guidelines and instructions.

8 General Brown’s Second Report, §22.

9 Minister of Defence of the Russian Federation, Manual on International Humanitarian Law for the Armed Forces
of the Russian Federation, 8 August 2001, available at:
https://docs.cntd ru/document/1300243501?ysclid=leQupv99rh909315846 (Exhibit A).

10 Ministry of Foreign Affairs of Ukraine, Statement by the Ministry of Foreign Affairs of Ukraine on the 4th
Anniversary of the Launch of Armed Aggression against Ukraine by the Russian Federation, 20 February 2018,
available at:  https://uk mfa.gov.ua/en/news/63090-zajava-mzs-ukrajini-do-4-kh-rokovin-pochatku-zbrojnoji-
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14.

15.

16.

17.

Based on this qualification, the Ukrainian side and its expert should have made a legal
assessment of the hostilities from the perspective of the Geneva Conventions of 12

August 1949 and Protocol 1.

In my view, even assuming that the conflict was not of an international character, such
provisions of IHL as the Martens Clause, Article 3 common to all the Geneva
Conventions of 12 August 1949, and Protocol II applied to it. In addition, customary

international law applied to the conflict in question.

Under IHL all means of intimidation or of terrorism against the civilian population are

prohibited, as stated, for example, in Article 33 of the Geneva Convention relative to the
Protection of Civilian Persons in Time of War, of 12 August 1949 or in Article 13 of
Protocol II. Importantly, this prohibition refers to acts of violence the primary (main,
initial) purpose of which is to spread terror among the civilian population,'! rather than
the death or injury of civilians in attacks on legitimate military targets. The phrase "the
primary purpose of which is to spread terror among the civilian population" means that
attacks on civilian population and civilian objects are to be carried out with the specific
intent constituting the subjective (mental) element of guilt (mens rea). Even if the actual
result of the action was fear of the civilian population, this still does not imply the
existence of appropriate intent:

"Thus, the requisite mens rea for the crime of terror is the specific intent to

spread terror among the civilian population; actual terrorization is not an

element of the crime. As said, spreading terror must be the primary purpose

of the acts or threats of violence and should go beyond a mere side-effect of

war. ‘[TJerror which was not intended by a belligerent and terror that is

merely an incidental effect of acts of warfare which have another primary

object and are in all other respects lawful’ is not to be seen as spreading

terror'." 2

It should be taken into consideration that even for ordinary war crimes (which do not
require a specific intent to intimidate the population, but only an intent to harm civilians)
significant harm against civilians may be considered acceptable:

"Even extensive civilian casualties may be acceptable, if they are not
excessive in light of the concrete and direct military advantage anticipated.

agresiji-rf-proti-ukrajini (Exhibit B).

"' TV Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, Article

51 (2).

12.G.J. A. Knoops, MENS REA AT THE INTERNATIONAL CRIMINAL COURT (Leiden; Boston, 2017), p. 90.
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The bombing of an important army or naval installation (like a naval
shipyard) where there are hundreds or even thousands of civilian employees

need not be abandoned merely because of the risk to those civilians".!?

18. In addition, an important factor is the enemy's use of civilians and civilian objects to
shield its armed forces and military installations, in violation of its obligation to take
precautions to minimise danger to civilians. In such a case, the attacker's responsibility is

correspondingly diminished:

"Moreover, the responsibility of the attacker for civilian losses can be
mitigated by two factors: the failure of the defenders to clearly separate
military from civilian objects, and the use of civilian facilities for military
purposes. According to IHL, the defending state has an obligation to protect
its own populations from an attack by removing civilians from the vicinity of
military objectives and avoiding the placement of military facilities and
personnel near populated civilian."!*

19. This is supported by provisions in military manuals, such as the US Army Commander's

Handbook:

"A party that is subject to attack might fail to take feasible precautions to
minimize the harm to civilians, such as by separating the civilian population
from military objectives. In some cases, a party to the conflict might attempt
to use the presence or movement of the civilian population or individual
civilians in order to shield military objectives from seizure or attack.... This
enemy conduct, however, will diminish the ability to discriminate [civilian
and military targets] and to reduce the risk of harm to the civilian
population."!?

13Y. Dinstein, THE CONDUCT OF HOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT (3" ed.,
Cambridge University Press, 2016), p. 121.

4 B. Cronin, RECKLESS ENDANGERMENT WARFARE: CIVILIAN CASUALTIES AND THE COLLATERAL DAMAGE
EXCEPTION IN INTERNATIONAL HUMANITARIAN LAW (Journal of Peace Research, 2013, 50 (2)), p. 117.

15 US Department of the Army, US Department of the Navy, The Commander's Handbook on the Law of Land
Warfare (FM 6-27) (MCTP 11-10C), August 2019, pp- 2-16, available at:
https://biotech.law.lsu.edu/blog/ARN19354 FM-6-27- C1_FINAL WEB v2.pdf.
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IV.

20.

21.

13 JANUARY 2015 SHELLING OF THE BUGAS ROADBLOCK
ANALYSIS OF THE LEGAL STATUS OF THE OBJECT (BUGAS ROADBLOCK)

General Brown's Second Report confirmed General Samolenkov's conclusion that the
UAF deployment in the area in question and at the time in question was focal in nature,'®
which is one of the features of deployment of troops in non-international armed conflicts.
General Brown also concludes that the location and equipment of the Bugas roadblock
differed from the purpose, location and equipment of, for example, the combat position
at Berezovoye. Based on this, General Brown concludes that the Bugas roadblock is not
a military objective. Apparently, General Brown does not take into account the tactics of
military operations in armed conflicts (as exemplified by actions of the US-led coalition
forces in Iraq). Specifically, in his analysis he ignores purpose of such elements of troops
deployment: the purpose of such use of temporary armed forces units is, for example,
prevention of unauthorized entry into or exit from an area of combat operations,
prevention of invasion of reconnaissance and sabotage groups into an area of combat
operations. In accordance with the stated purpose, such roadblocks perform, above all,

military functions.

For example, U.S. military manuals provide for roadblocks to protect transport corridors,
protect strongpoints, control the area around the roadblock, interdict enemy movements,
destroy enemy forces, prohibit enemy forces from contacting the local population, and
more:
"Establishing checkpoints is a critical measure in a commander’s overall
protection efforts... They may be manned by military police or other unit
personnel. These Soldiers report to the appropriate area movement control

organization when each convoy, march column, and march serial arrives at
and completes passage of their location...

A deliberate checkpoint is a fixed position constructed and employed to
protect an operating base camp, a well-established MSR, or a main road in a
rural or built-up area. A deliberate checkpoint is typically a preplanned
location linked to a larger tactical plan...

Deliberate checkpoints are typically used to...

- Prevent the movement of supplies to the enemy.

- Deny the enemy contact with or prevent insurgents from hiding within the
local inhabitants.

16 General Brown’s Second Report, 6.

Page 14 out of 29



Annex 7

- Dominate the area around the checkpoint.

To operate a checkpoint, task-organize the unit as follows: Assault element.
This element is responsible for...

- Preparing and occupying fortified fighting positions.

- Eliminating any hostile element that forces its way past the search team,
according to the ROE."!”

Light Set

U.S. Military
Checkpoint

U.S. United States
Figure 4-1. Example of a deliberate check point

Scheme of a permanent US Army roadblock with fortifications, firing positions

and armoured vehicles!®

17 Department of the Army US, Security and Mobility Support. Army Methods Publication No. 3-39.30,
Washington, D.C. (21 May 2020), pp. 4.7 - 4.9, available at:
https://armypubs.army.mil/epubs/DR_pubs/DR_a/pdf/web/ARN22142 ATP 3-39x30 FINAL WEB.pdf.

18 Department of the Army US, Security and Mobility Support. Army Methods Publication No. 3-39.30,
Washington, D.C. (21 May 2020), pp- 4-7 - 4.9, available at:
https://armypubs.army.mil/epubs/DR_pubs/DR_a/pdf/web/ARN22142 ATP 3-39x30 FINAL WEB.pdf.
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22.

23.

24.

25.

26.

Since the Ukrainian side did not provide any graphic combat documents or other
documents confirming the performance of administrative functions only, the DPR armed
forces reasonably regarded the Bugas roadblock as an element of the UAF deployment
for conducting the ATO designed to restriction entry into or exit from the area of combat
operations. In view of the aforesaid and based on the provisions of customary
international law, applicable in both internal and international armed conflict,'” and
reflected in Article 52 of Protocol I, it is obvious that the Bugas roadblock was a military

facility in its purpose and use.

I agree with General Samolenkov that there was a combat unit, the Kiev-2 battalion, at
the Bugas roadblock. General Brown's reference to Kiev-2 was a part of the Ukrainian
Ministry of Internal Affairs does not negate the fact that it was a unit equipped with heavy
weapons and carrying out combat tasks in the ATO zone. Since the ATO was led by the
UAF and battalions such as Kiev-2 were placed under the operational military command,

the Kiev-2 battalion should be recognised as a military unit.

I do not agree with General Brown that the personnel of the Ministry of Internal Affairs
and the Border Guard Service of Ukraine allegedly did not have any combat mission.
These units were, at a minimum, tasked with controlling and restricting the movement of

the enemy from the combat area (ATO zone). This is precisely a combat mission.

General Brown very often refers to the fact that the attack on the Bugas roadblock did not
provide any military advantage, as "there were numerous other targets in the area that
offered a military advantage compared to the Bugas roadblock."*° However, this approach
only takes into account a tactical advantage, while attacks on military objectives located
deep within the lines of UAF deployment in the ATO zone could have been carried out

with the aim of gaining an operational advantage.
ANALYSIS OF THE CAUSES OF COLLATERAL DAMAGE

The arguments put forward by the Ukrainian side that the shelling in the daylight using
MLRS and the deaths of civilians indicate a deliberate attack on the Bugas roadblock with

19 J M. Henckaerts, L. Doswald-Beck, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, VOLUME I RULES
(ICRC and Cambridge University Press, Vol I, 2005, reprint 2009), Chapter 6, Rule 9, p. 42, available at:
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf.

20 General Brown’s Second Report, §11(c).
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the aim of terrorising the civilian population®! are not substantiated. The arguments, put

forward, do not imply an intention to harm or intimidate the civilian population per se.

27. General Brown's conclusions that the attack was carried out with premeditation (with a
specific intent) are not based on facts and are intended not to reach the objective truth,
but to prove the Ukrainian side's claim that the attack was premeditated and that its sole
purpose was to intimidate the civilian population. General Brown points out that had the

attack occurred at a different time,

"if there had been a similar number of vehicles queuing ... at the actual time
of the attack, the centre of the barrage ... would have been directly over the
line of civilian vehicles."*?

28. This is what refutes the assumption of a deliberate attack on civilians and confirms the
lack of intent in the attack. If the aim of the DPR was really to intimidate the civilian
population, the strike would have taken place at the moment of maximum civilian

concentration at the roadblock.

29. The intercept evidence? indicates that DPR fighters tried to avoid civilian casualties,
which indirectly confirms the implementation by the DPR armed forces of Russian

military doctrines regarding the enforcement of THL.

30. Taking into account the earlier findings, there arises an acute issue of precautions against
consequences of the attack, which the Ukrainian side could and should have taken in
accordance with the provisions of IHL as reflected in Article 58 of Protocol I, and even
on general precautions under customary law applicable in an internal armed conflict,?*

but failed to take. Specifically:

(a)  Ukraine and General Brown refer to the Bugas roadblock as a civilian roadblock.?

In such a case, the issue of concern is the location of the said roadblock within the

21 IV Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, Article
51 (2).

22 General Brown’s Second Report, 414.
23 General Brown’s Second Report, 412.

24 J.M. Henckaerts, L. Doswald-Beck, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, VOLUME I RULES
(ICRC and Cambridge University Press, Vol I, 2005, reprint 2009), Chapter 6, Rule 22, p. 87; Rule 23, p. 91,
available at: https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-
eng.pdf.

2 Reply, 9219.
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(b)

lines of the UAF deployment in the ATO zone and within the range of the enemy's
weapons (which is confirmed by the facts). By analogy with other objects related
to the location (position) of persons under international legal protection: for
example, prisoners of war are required to be placed in camps situated in an area far
enough from the combat zone for them to be out of danger.?® Thus, positioning the
Bugas roadblock directly within the combat zone jeopardised the safety of civilians

passing through the roadblock;

General Brown agrees with General Samolenkov's conclusions that the DPR
fighters could not visually control the situation at the Bugas roadblock.?’ In such a
case, assuming that the Bugas roadblock had only a civilian/administrative
function, it is not clear why the UAF command did not inform the enemy about this
to prevent attacks endangering the safety of civilians, although non-hostile contacts
with the enemy are envisaged by IHL, for example when establishing demilitarized

zones.?8

26 IV Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 1949,

Article 19.

27 General Brown’s Second Report, §14.
28 Protocol I, Article 60.
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32.

24 JANUARY 2015 SHELLING OF THE MARIUPOL OUTSKIRTS

ANALYSIS OF THE LEGAL STATUS OF THE OBJECTS

deployment:

"279. The capture of a populated area is usually carried out from the march.
The battalion (company), operating in the direction of a populated area, while
advancing from the depth destroys the enemy defending on the approaches to
it, breaks into the populated area, and relentlessly develops the attack in
depth. If it is not possible to capture a populated area on the march, the senior
commander arranges for it to be surrounded (blockaded) and taken by assault
after comprehensive preparation."”

"288. Prior to assault of an object, it is engaged by all fire weapons of the
assault squad. The assault squad (group) at this time takes up an initial
position as close to the object of attack as possible and, at the established time,
proceeds to attack.

Fire weapons of the fire support group (subgroups) destroy the enemy in the
attacked and adjacent objects, and the assault groups (capturing subgroups),
using breaches in walls, underground communications, passageways,
entrances, building ledges, move to the object and at the preset time under the
cover of fire of all means and aerosol screens burst into the object."’!

2 General Brown’s Second Report, 920-25.

Annex 7

General Brown's position regarding the analysis of the situation and the likely tactics of
the opposing forces is surprising.?’ In particular, General Brown argues that an attack on
the defence positions of the Ukrainian forces was inadvisable because according to Soviet
and Russian doctrines®® the city (i.e. Mariupol) should be besieged. Unfortunately,
General Brown demonstrated insufficient knowledge of the guidelines governing the
preparation and conduct of combat operations specifically by the Soviet and (or) Russian
armed forces, which unequivocally require the capture of populated places by an attack
on the march (after advance from depth) or by assault, which requires the advancing

troops to reliably hit military facilities throughout the depth of the enemy's forces

On the basis of Figures 12, 13 and 15 in General Brown’s Second Report, it can be
concluded that Mariupol had been prepared for defence. In any event, a system of lines

of defence, defence positions and artificial obstacles had been established on the outskirts

39 As T pointed out above, by doctrines General Brown means documents on the organisation and conduct of
combat operations. In the Russian Federation these are manuals, charters, guidelines and instructions.

31 Minister of Defence of the Russian Federation, Combat Manual on Preparation and Conduct of Combined-Arms
Military Combat. Part 2. Battalion, Company, 2006, available at: https://www rulit me/books/boevoj-ustav-po-
podgotovke-i-vedeniyu-obshchevojskovogo-boya-chast-2-batalon-rota-get-399026 (Exhibit C).
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33.

34.

of the city to prevent it from being captured on the move (after advance from depth). In
particular, there were a number of equipped defence positions and facilities in close
proximity to the city, such as roadblock 4014, and a line of defence along the eastern
edge. From the THL perspective, both of the above-mentioned object were military:
roadblock No. 4014 in nature, purpose and use, and the defence positions (line of defence)
along the eastern edge in nature and purpose (the absence of manpower, weapons and
military equipment on the line is not a reason not to consider this object as non-military).
Speaking of the roadblock and the line of defence, it should be noted that General Brown's
conclusions (e.g. regarding the roadblock) that "any military advantage from neutralizing
the checkpoint would only accrue if followed up immediately by a ground assault"*? are
incorrect, especially with regard to the obligatory condition concerning a subsequent
ground assault. It is necessary to remind General Brown that during Operation Allied
Force in Kosovo (March to June 1999) NATO did not plan to use ground forces at all
(planned no offensive actions), but relied only on the use of long-range weapons. The
same can be said of the operations in Iraq, where the use of ground forces was preceded
by long phases of hitting the entire depth of the enemy troops (forces) with all available

means.
ANALYSIS OF THE CAUSES OF COLLATERAL DAMAGE

IHL does not contain mandatory rules prohibiting the use of settlements in military
operations. However, the International Committee of the Red Cross (hereinafter, ICRC),
for example, identified a number of serious humanitarian problems arising in the conduct
of military operations in such situation and prepared relevant recommendations,** which

are well known to the UAF leadership.

Since it is clear that the Ukrainian military command decided to use Mariupol to ensure
the sustainability of the defence, which gave the Ukrainian side additional advantages,
the precautions against attacks when establishing defences must be taken into account

while considering the attack. Based on the data presented, it can be concluded that:

32 General Brown’s First Report, 949.

33 ICRC, REDUCING CIVILIAN HARM IN URBAN WARFARE: A COMMANDER’S HANDBOOK (2021), available at:
https://shop.icrc.org/reducing-civilian-harm-in-urban-warfare-a-commander-s-handbook.html.
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(a) The UAF military command decided to establish defensive positions and lines in
the immediate vicinity of urban areas, which does not comply with the provisions
of Article 58 (b) of Protocol I or common precautions under customary law
operating in an internal armed conflict;**

(b) The UAF military command, having located military facilities in close proximity

to urban areas, failed to take measures to evacuate civilians*® from the range of the

enemy's primary weapons.

35. It must be borne in mind that urban combat is an extremely intense type of combat, where
it is particularly difficult to avoid damage to civilian objects, even when using high-tech,

high-precision weapons. This is confirmed by manuals of the armed forces:

"The density of civilian populations in urban areas and the multidimensional
nature of the environment make it more likely that even accurate attacks with
precision weapons will injure noncombatants. "

36. It also seems difficult to agree with General Brown's view that the capture of a city must
necessarily imply the preservation of its infrastructure and industrial capacity.’’” If the
objective is to crush fierce resistance and destroy the enemy's defending forces, an "upper

limit" on the applicable force is extremely difficult to establish:

"The desired end state for the urban area dictates the level of force used. For
example if the desired end state is to retain the city as a viable commercial
entity (terrain control focus), the sufficient level of force used must be limited
and collateral damage must not destroy the population, commercial
infrastructure, or essential processes of the city. Urban operations normally
benefit from a balance between extremes of force levels used in this example.
Conversely, and with respect to laws of armed conflict in necessity,
distinction, and proportionality, if the end state is to destroy all enemies who

34 J.M. Henckaerts, L. Doswald-Beck, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, VOLUME I RULES
(ICRC and Cambridge University Press, Vol I, 2005, reprint 2009), Chapter 6, Rule 22, p. 87; Rule 23, p. 91,
available at: https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-
eng.pdf.

35 Protocol I, Article 58 (a), see also J.M. Henckaerts, L. Doswald-Beck, CUSTOMARY INTERNATIONAL
HUMANITARIAN LAW, VOLUME I RULES (ICRC and Cambridge University Press, Vol I, 2005, reprint 2009),
Chapter 6, Rule 23, p. 91, available at: https://www.icrc.org/en/doc/assets/files/other/customary-international-
humanitarian-law-i-icrc-eng.pdf.

36 US Department of the Army, US Department of the Navy, Urban Operations. Army Techniques Publication No.
3-06 (ATP 3-06 MCTP 12-10B) (MCTP 11-10C), July 2022, p. 4-9, available at:
https://irp fas.org/doddir/army/atp3 _06.pdf.

37 General Brown's Second Report, 921.
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37.

38.

remain in the city (enemy destruction focus), the sufficient level of force used
is nearly limitless and the resulting collateral damage will be much greater."*®

Given that fortified areas and positions had been established on the approaches to
Mariupol which were part of a system of defence positions system, lines and areas in the
Mariupol direction and, therefore, legitimate objectives for attacks, the evidence of an
intentional attack on civilian objects that is based on radio intercepts alone is
questionable. That said, it is necessary to take a closer look at the intercepts.’® In
particular, the Ukrainian side states the following: at 10:38 a.m. on the day of the shelling,
Kirsanov called Sergey Ponomarenko, a member of the DPR, to report on the damage,

saying that Vostochny has been seriously damaged.*

Considering this intercepted dialogue, it is also possible to draw a conclusion different
from that of Ukraine, for instance, that the attacking party regrets missing a military
objective. Moreover, the intercepted conversations between Valery Kirsanov and O.
Yevdoty ("Pepel"), provided by Ukraine and cited by the Russian side in the Counter-
Memorial (ICSFT),*! create doubts regarding the Ukrainian position and confirm that the
attack was not deliberately directed at the Vostochny neighbourhood.

38 US Department of the Army, US Department of the Navy, Urban Operations. Army Techniques Publication No.

3-06

(ATP 3-06 MCTP 12-10B) (MCTP 11-10C), July 2022, p. 2-10, available at:

https://irp fas.org/doddir/army/atp3 _06.pdf.

39 See Reply, 9236.

40 Memorial, 994.

4 Counter-Memorial (ICSFT), 9 429, 430, 431, 434, 435, 436, 437.
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VI. 10 FEBRUARY 2015 SHELLING OF KRAMATORSK AIRFIELD
A. ANALYSIS OF THE LEGAL STATUS OF THE OBJECTS

39. Both the Russian and Ukrainian sides* agree that the Kramatorsk airfield was a military
objective (in the context of Article 52 of Protocol I). Furthermore, from a military point
of view, the key aspect was that the UAF's ATO headquarters had been deployed at the
airfield, which made it a particularly important military objective whose destruction could
affect the success of all military operations conducted by the DPR armed forces (i.e. it
could create an undeniable military advantage, because disabling elements of the enemy's
control system is a primary (top priority) objective of modern-day military operations).

This has a significant impact on the assessment of collateral damage.

40. The Russian and Ukrainian sides also agree that the BM-30 Smerch MLRS, armed with
cluster munitions, is a suitable weapon to engage this military target. As General Brown

points out:

"...BM-30 is not just the only weapon available, it is also the ideal weapon
for neutralization of an airfield and its associated infrastructure,
accompanying units, tented accommodation and soft-skinned vehicles. BM-
30 firing 9MS55K sub-munition missiles is optimized to defeat personnel,
armoured and soft targets in concentration areas, artillery batteries, command
posts and ammunition depots."*+

B. ANALYSIS OF THE CAUSES OF COLLATERAL DAMAGE

41. Itisan undisputed fact that the ATO command made a decision to place on the approaches
to the city a military object the destruction or neutralization of which would give the DPR

armed forces an undeniable military advantage.**

42.  From an IHL perspective, it is obvious that Ukraine failed to take precautionary measures
against the effects of attacks, as described in IHL,* including in Article 58 of Protocol I.

In particular, it failed to meet:

42 General Brown’s First Report 66; Written Statement by Denis Goiko, Record of Interrogation of the Victim,
20 August 2015, Memorial, Annex 239; Written Statement by Alexander Bondaruk, Record of Interrogation of
the Victim, 20 August 2015, Memorial, Annex 240.

43 General Brown’s First Report, §68.
4 General Brown’s Second Report, Figure 18; Memorial, 102, Map 5.

4 J M. Henckaerts, L. Doswald-Beck, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, VOLUME I RULES
(ICRC and Cambridge University Press, Vol I, 2005, reprint 2009), Chapter 6, Rule 22, p. 87; Rule 23, p. 91,
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43.

(a) the requirement to avoid locating military objectives within or near densely

populated areas;

(b) the requirement to evacuate civilians from a dangerous area that is within the range

of the enemy's weapons.

General Brown himself qualifies his conclusions about a premeditated attack on civilian
objects*® as most plausible only, not proven. The statement that it is not dissimilar to the
evidence emerging from the current war in Ukraine of liberal Russian military use of
rockets and cluster munitions is unsubstantiated and does not bring him any closer to
achieving the goal of being objective in his expert assessment — all the more so in view
of General Brown's view that cluster munitions are the "ideal" weapon to hit a military
target such as a headquarters and an airfield.*” Moreover, by acknowledging the
technological sophistication of the BM30 Smerch 9MS55K munition, General Brown
himself indirectly admits that the use of such munition imposes stringent requirements on
the qualifications of BM30 crews, including during pre-launch checkouts and test firing.*®
Therefore, given General Samolenkov's conclusions concerning malfunction or failure of

t* and the assumption of insufficient

the on-board range adjustment equipmen
competence of BM30 crew(s), it would also be plausible to assume, in the General’s

Brown terminology, that the attack on civilians and civilian objects was unintentional.

available at:  https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-
eng.pdf.

46 General Brown’s Second Report, 948.

47 General Brown’s First Report, 468.

48 General Brown’s Second Report, 945.

4 General Brown’s Second Report, 944.
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VII. SHELLINGS OF AVDEYEVKA FROM JANUARY TO MARCH 2017
A. ANALYSIS OF THE LEGAL STATUS OF THE OBJECTS

44. The materials of Memorial®® and General Brown's first expert report (hereinafter, General
Brown’s First Report)’! suggest that Avdeyevka was incorporated into the system of the
UAF defence positions, lines and areas. In particular, General Brown points out with
reference to the International Partnership for Human Rights' report that the main
defensive positions of the UAF were established on the southwestern outskirts of
Avdeyevka to ensure "protection against any attack by the DPR". However, neither the
Ukrainian side nor General Brown take into account that the defence is not linear, i.e. any

defence area or position has not only front but also depth.

45. So, for example, the defence area of a battalion tactical group can be from 2.5 to 5
kilometres deep. The UAF could have established strongpoints, firing and cutting-off
positions and other elements of the defence structure to this depth. This is evidenced by
the location of military objects on Map 6,3 such as a roadblock, locations of ammunition
stockpiles and military vehicles, positions of personnel, firing positions and UAF quarters
in the town. Further, the location of the UAF™ artillery firing position near the lake to the
north of the town allows for a conclusion that the entire Avdeyevka was included in the
system of defence positions and lines. The later extensive use of civilian infrastructure
objects (including industrial enterprises) by the UAF in the course of combat operations
in 2022 and 2023 (e.g. in Mariupol) also may indicate that defence positions and defences
not shown on Map 6 could have been established directly within the populated area. Thus,
the existing UAF positions on the approaches to the town and within the town itself and

likely military objects were legitimate objectives for attack.
B. ANALYSIS OF THE CAUSES OF COLLATERAL DAMAGE

46. The inclusion of Avdeyevka in the system of defence areas, positions and lines and

preparing Avdeyevka for defence may indicate that civilian deaths (injuries) and damage

50 Memorial, p. 70, Map 6 "Shelling Impacts in Avdeyevka".
31 General Brown’s First Report, 983-84.

52 Memorial, p. 70, Map 6 "Shelling Impacts in Avdeyevka".
33 General Brown’s First Report, §83.
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to civilian objects could have been consequences of attacks on legitimate military
objectives and the consequence of ineffective precautions against attacks, including
because civilians were not evacuated from the defence area and remained within the range
of all enemy weapons (from heavy machine guns to BM21 MLRS>*) as described in

IHL,>® including in Article 58 of Protocol I.

47. It cannot be established whether other precautions were taken to protect the civilian
population, individual civilians and civilian objects under UAF control against the
dangers resulting from military operations as prescribed by IHL rules, including Article

58 (¢) of Protocol I, e.g. whether civilians were able to take shelter from attacks.

48. Given the absence of UAF combat control documents in the case file, it is impossible to
determine the extent to which the Ukrainian side avoided locating military objectives
within or near densely populated areas as prescribed by IHL rules,*® including Article
58(b) of Protocol I. The lack of precautions and the version that the attacks were carried
out on military objectives are also supported by General Brown's statement that
"delineation between UAF and civilian activity is more blurred". He cites as evidence the
words of the commander of the UAF's 72" Brigade, responsible for the defence of
Avdeyevka, who confirms that the UAF used civilian objects for military purposes while
organising the defence.’’ This confirms my conclusion that Avdeyevka was included in
the system of UAF's defence positions. It is important to note that a military commander
was responsible for the defence of Avdeyevka (!), but not for the defence on its
approaches, which supports the version that the entire Avdeyevka was included in the

system of UAF's defence positions.

49. Any allegations of deliberate attacks on the civilian population and civilian objects in

Avdeyevka are not supported by evidence of intentional strikes. Despite claims in

54 General Brown’s First Report, 480.

35 J.M. Henckaerts, L. Doswald-Beck, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, VOLUME I RULES
(ICRC and Cambridge University Press, Vol I, 2005, reprint 2009), Chapter 6, Rule 22, p. 87; Rule 23, p. 91,
available at:  https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-
eng.pdf.

% Jean-Marie Henckaerts and Louise Doswald-Beck, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW,
VOLUME I RULES (ICRC and Cambridge University Press, Vol I, 2005, reprint 2009), Chapter 6, Rule 23, p. 91,
available at: https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-
eng.pdf.

57 General Brown’s Second Report, 452.
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paragraph 110 of Memorial that DPR forces deliberately attacked civilian infrastructure
objects such as a hospital and a kindergarten, paragraph 111, which follows it, provides
no examples / or evidence of such attacks, specifically, no evidence of an attack on
(shelling) of Avdeyevka Central Hospital, although the latter was within the probable area
of'the tUAF defence. This suggests that the DPR armed forces avoided attacking protected
persons and objects (the Central Hospital, as a medical facility, was probably marked with
the protective emblem of the Red Cross). Moreover, there arises the following issue for
what reason was the civilian population of Avdeyevka not evacuated? Perhaps the civilian

population was used by the UAF as a "human shield", which is a serious violation of IHL.

50. Moreover, the version that intentional attacks on civilian objects were carried out in order
to cause fear among civilians>® is totally unsubstantiated. Furthermore, the very presence
of civilians in Avdeyevka, who had not been evacuated by the Ukrainian authorities from
the dangerous area, as prescribed by IHL rules,” including Article 58 (a) of Protocol I,

caused fear among the civilian population.

58 See Memorial, q113.

% J.M. Henckaerts, L. Doswald-Beck, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, VOLUME I RULES
(ICRC and Cambridge University Press, Vol I, 2005, reprint 2009), Chapter 6, Rule 24, p. 95, available at:
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf.
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VIII. EXPERT DECLARATION

51. I confirm that all the matters in respect of which I have stated my opinion are within my

area of expertise and competence.

52. Tunderstand that it is my duty to assist the ICJ in deciding the issues in respect of which
this Report has been prepared. I have complied with, and will continue to comply with,

that duty.

53. I confirm that the conclusions I have reached in this Report are unbiased, objective and
impartial; they have not been influenced by the pressures of the proceedings or by any of

the parties to the proceedings.

Expert

Oleg Serzhevich Bondarenko

Moscow, 10 March 2023
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LIST OF EXHIBITS
Number: Name of exhibit:
Exhibit A Minister of Defence of the Russian Federation, Manual on International

Humanitarian Law for the Armed Forces of the Russian Federation, 8

August 2001.

Exhibit B Ministry of Foreign Affairs of Ukraine, Statement by the Ministry of
Foreign Affairs of Ukraine on the 4th Anniversary of the Launch of Armed
Aggression against Ukraine by the Russian Federation, 20 February 2018.

Exhibit C Minister of Defence of the Russian Federation, Combat Manual on
Preparation and Conduct of Combined-Arms Military Combat. Part 2.
Battalion, Company, 2006.
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Minister of Defence of the Russian Federation, Manual on International Humanitarian Law for
the Armed Forces of the Russian Federation, 8 August 2001

(excerpt, translation)
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Excerpt
Translation

Minister of Defence of the Russian Federation, Manual on International Humanitarian Law
for the Armed Forces of the Russian Federation, 8 August 2001, available at:
https://docs.cntd.ru/document/1300243501?ysclid=1e9upv99rh909315846.

APPROVED

by the Minister of Defence
of the Russian Federation
on 8 August 2001

MANUAL ON INTERNATIONAL HUMANITARIAN LAW FOR THE
ARMED FORCES OF THE RUSSIAN FEDERATION

A manual on International Humanitarian Law for the Russian Armed Forces has been developed in
accordance with the Constitution of the Russian Federation, the Federal Law "On Military Duty and
Military Service", the Charter of Internal Service of the Russian Armed Forces, and pursuant to
international treaties regarding International Humanitarian Law to which the Russian Federation is a
party, for the purposes of study and observance by commanders and staffs of the tactical level and by
all members of the Armed Forces of the Russian Federation of the norms of international
humanitarian law in preparation for and in the conduct of hostilities.

The provisions of this Manual are to be applied as appropriate to the circumstances, with
determination to achieve the unconditional execution of combat tasks in compliance with
International Humanitarian Law.

The norms of International Humanitarian Law are summarised in this Manual. In the event that it is
necessary to read the norms in their entirety, the text of the aforementioned treaties should be used.






Exhibit B

Ministry of Foreign Affairs of Ukraine, Statement by the Ministry of Foreign Affairs of Ukraine
on the 4th Anniversary of the Launch of Armed Aggression against Ukraine by the Russian
Federation, 20 February 2018
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Statement by the Ministry of Foreign Affairs of Ukraine on the 4th Anniversary of the Launch of Ar https://uk mfa gov ua/en/news/63090-zajava-mzs-ukrajini-do-4-kh-rokovin-pochatku-zbrojnoji-agresi

Crp 1m31

Statement by the Ministry of Foreign Affairs of Ukraine on
the 4th Anniversary of the Launch of Armed Aggression
against Ukraine by the Russian Federation

20 Feb va y 201817:47

Statement by the Ministry of Foreign Affairs of Ukraine on the 4th Anniversary of the Launch of Armed Aggression against Ukraine
by the Russian Federation

On the 20 February 2014, the Russian Federation launched against Ukraine a military aggression it had planned beforehand, which
resulted in the temporary illegal occupation of the Autonomous Republic of Crimea, the City of Sevastopol as well as an attempt
by the Russian Federation to annex the aforementioned administrative divisions and extend the international armed conflict to
Donetsk and Luhansk Regions of Ukraine These criminal acts claimed the lives of more than 10,000 people, brought about colossal
destruction of property in the conflict area, turned 1,8 million Ukrainians into internally displaced persons

Showing full disregard for international law, the Russian occupation authorities are committing large scale, serious violations of
human rights in the occupied territories, aiming to break down and subdue all those disagreeing with the Kremlin's aggressive
policies, demonstratively ignoring the order by the International Court of Justice on the matter, as well as directly organising and
encouraging its puppets to perpetrate similar actions in certain areas of Donetsk and Luhansk Regions

The occupying power resorts to taking Ukrainian citizens hostage  as a result of falsified criminal cases, dozens of persons have
been illegally detained in Russia as well as in the temporarily occupied territories of Crimea and Donbas Their release remains one
of the main priorities for Ukraine and the international community

The international community is unanimous in condemning the illegal acts by the Russian aggressor This is proven by the numerous
decisions made by Ukraine’s partner states, the United Nations, the Council of Europe, OSCE, the European Union, NATO and
other international organizations

Ukraine is grateful to its international partners for their clear position with regard to protecting and restoring Ukraine s sovereignty
and territorial integrity within its internationally recognized borders

A United Nations peacekeeping mission deployed throughout the occupied Donbas area, including areas adjacent to the
temporarily uncontrolled segment of the Ukrainian Russian border, should become an effective instrument for the restoration of
Ukraine s sovereignty and territorial integrity

The Ministry of Foreign Affairs of Ukraine urges its partners to use all appropriate means in order to prevent the escalation of the
international armed conflict in the territory of Ukraine caused by the Kremlin s aggressive policy, force the Russian Federation to
stop its aggression, violations of human rights and support of terrorist activities, establish a United Nations peacekeeping mission,
end the occupation of Crimea and the seizea territories of the Ukrainian Donbass, as well as make a full reparation of inflicted
damage

0403 2023, 14 59
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Minister of Defence of the Russian Federation, Combat Manual on Preparation and Conduct of
Combined-Arms Military Combat. Part 2. Battalion, Company, 2006

(excerpt, translation)
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Excerpt
Translation

Minister of Defence of the Russian Federation, Combat Manual on Preparation and
Conduct Of Combined-Arms Military Combat, Part 2, Battalion, Company, 2006,
available at: https://www.rulit.me/books/boevoj-ustav-po-podgotovke-i-vedeniyu-
obshchevojskovogo-boya-chast-2-batalon-rota-get-399026.

MINISTRY OF DEFENCE OF THE RUSSIAN FEDERATION

COMBAT MANUAL

ON PREPARATION AND CONDUCT OF
COMBINED-ARMS MILITARY COMBAT

PART 2

BATTALION, COMPANY
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MINISTRY OF DEFENCE OF THE RUSSIAN FEDERATION

COMBAT MANUAL

ON PREPARATION AND CONDUCT OF
COMBINED-ARMS MILITARY COMBAT

Part 2

BATTALION, COMPANY

Put into effect by Order No. 130 dated 31 August 2004 of the Commander-in-
Chief of the Ground Forces of the Russian Federation — Deputy Minister of
Defence of the Russian Federation

MOSCOW
MILITARY PUBLISHING HOUSE
2006
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P.2

The Combat Manual on the Preparation and Conduct of Combined-Arms Military
Combat, Part 2 (Battalion, Company) sets out the basic provisions for the preparation and
conduct of combined arms combat by mechanised infantry, tank and machine
gun/artillery battalions and companies in cooperation with the subdivisions of other
forces, special forces and internal troops of the Ground Forces, other branches and types
of the Armed Forces, troops, military formations and institutions of other armed forces of
the Russian Federation.

The provisions of the Manual should be applied creatively and in a way that is
appropriate to the situation. They form the basis for the development of tactical modes
and methods of operations in each particular case.

With the issuance of this manual, the Combat Manual of the Ground Forces, Part
2 (Battalion, Company), enacted by Order No. 50 of 1989 of the Commander-in-Chief of
the Ground Forces, shall cease to have effect.

[...]

P. 247

278. Battalion support and logistics units, as well as motor vehicles of
motorised infantry units, cross a stream using tactical stream-crossing equipment, ferries
and bridges following artillery units.

Transportation of the wounded and sick to their own shore is carried out using the
tactical stream-crossing equipment returning after disembarkation of units, or if
necessary, by specially allocated means of crossing.

6. CAPTURE OF A RESIDENTIAL SETTLEMENT

279. The capture of a populated area is usually carried out from the march. The
battalion (company), operating in the direction of a populated area, while advancing from
the depth destroys the enemy defending on the approaches to it, breaks into the populated
area, and relentlessly develops the attack in depth. If it is not possible to capture a
populated area on the march, the senior commander arranges for it to be surrounded
(blockaded) and taken by assault after comprehensive preparation.

280. Inside the residential settlement, the battalion usually advances as part of
a brigade (regiment) along one or two main streets and adjacent residential blocks with a
front line of up to 1 km. A company advances along one street or within a block.

The combat mission of a battalion (company) in an offensive in a residential
settlement may
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P. 248

be smaller in depth than under normal conditions. When storming a settlement, the immediate
objective of a battalion is to capture a stronghold or two, or sometimes two or three blocks,
while the longer-range goal is to capture important targets (blocks) deep in the enemy's
defences.

The company's immediate objective is to capture a building (part of a large building or
several small buildings) in the enemy’s stronghold.

When attacking in a residential settlement, the largest part of the grenade launcher and
anti-tank platoons (company anti-tank squad), mortar battery, artillery battalion (battery), tanks
and flamethrower units are assigned to companies (platoons).

Battalion (company) combat formation in a residential settlement is usually formed in
two echelons. In order to capture large structures or important facilities of the settlement, a
special assault group composed of up to one reinforced motorized infantry company may be
formed at the battalion's level of command, provided there are sufficient forces and equipment
available.

281. The battalion commander examines the residential settlement and the peculiarities of
the enemy's defences in advance using a large-scale map (plan, photographs), and organises
reconnaissance.

When taking decisions for an offensive in a settlement, the battalion (company)
commander, apart from the usual issues, determines the most important areas and objects
(buildings) which
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must be taken in the first instance, the composition of the assault team, and the methods of
striking the enemy with firearms taking into account the particular construction of buildings,
structures, and other objects.

When assigning combat tasks to the elements of the combat order (units), in addition to
the usual issues, the following shall be specified:

for the first echelon units - the objects to be taken first; the objects to be secured under
the threat of enemy counterattacks and actions of his forces remaining in the rear;

for the second echelon (general reserve) units - the procedure for clearing the enemy and
securing captured buildings (objects) and covering the flanks, the elimination of the enemy
remaining in the rear of the first echelon units, allocated forces;

for the artillery units (units) — allocation of guns to the assault team, tasks for the
destruction of buildings, stone fences and barricades.

The battalion commander, when assigning combat tasks to the assault team, indicates:
reinforcement means and procedure for their reassignment; object of attack; directions for
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concentrating the main efforts by stage in the assault of the object; tasks to be carried out
by the first and second echelon units and by senior commanders in the interests of the
assault team; time of readiness. In addition, the following
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may be specified: routes of advancement to the object of attack and starting position for the
assault; procedure for the use of units, forces and equipment attached to the assault team.

When organising interaction, the battalion commander most carefully coordinates
the actions of the first and second echelon units, artillery, and the assault group.

282.  As units approach a residential settlement, artillery suppresses and
destroys the enemy in strongholds simultaneously on the approaches to it and on its
outskirts. As the units reach the outskirts of the residential settlement, artillery shifts fire
onto buildings and other structures in the interior of the strongholds and prevents the
approach of enemy reserves to the attacked objects.

The battalion (company), using gaps and weakly occupied areas in the enemy
defences, as well as the results of fire, advancing from deep into the settlement and
moving along the streets, systematically captures the buildings and blocks (important
objects).

Tanks and flamethrower operators usually operate in the battle formation of
motorised infantry units or behind them, and with their fire destroy the enemy first of all
in basements, lower floors of buildings and other shelters. Armoured infantry fighting
vehicles (armoured personnel carriers), following the tanks, move from cover to cover,
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destroy the enemy obstructing the tanks and their units by firing guns and machine guns.

The battalion (company) commander may allocate observation posts to cover the
flanks and repel enemy counterattacks, as well as to block certain fortified buildings,
while the main forces continue to develop the offensive.

283. Battalion support and logistics units are normally deployed outside the
residential settlement or on its outskirts. Means for the evacuation and repair of weapons
and military equipment, vehicles with the necessary quantity of missiles, ammunition and
fuel, as well as the battalion medical unit move into the settlement. A technical
observation post is deployed in the streets as close as possible to the advancing
companies of the first echelon. To search and evacuate the wounded, stretcher-bearer
groups are formed besides the regular forces and equipment.

284. When capturing a residential settlement by storm, a battalion (company) may
be assigned to act in an assault unit. The assault unit is reinforced with tanks, guns,
mortars, anti-tank guided systems, grenade launchers, flamethrowers, as well as by
engineering troops and radiation, chemical and biological defence troops, and is supplied
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with explosive charges and aerosol and flame-igniting agents.
P. 252
Forward air controllers may be included in the command structure of assault troops.

The combat order of an assault unit usually includes two or three assault groups, a
reserve group, a cover group, a fire support group, and a breaching group. A demolition group
may also be assigned to demolish particularly strong objects (buildings).

The purpose of an assault group is to capture an object of attack or a part of it. It is
usually formed as part of a reinforced motorised rifle company (platoon).

The reserve is intended to reinforce the assault or covering groups, to develop success,
and to carry out other tasks that may suddenly arise. An assault unit may have a reserve of up to
one platoon.

A cover group is intended to consolidate a captured object and cover the flanks and rear
of the assault unit. Up to a company may be assigned to it.

The purpose of the fire support group is to support the actions of assault groups with fire.
It may include artillery, tank, anti-aircraft units, grenade launchers, machine gunners, snipers and
flamethrower operators.

The breaching group’s objective is to make passages through barriers in front of the
enemy defence line, undermine the walls of the attacked object, demine it, and carry out other
tasks.
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It comprises attached engineering and sapper units.

The combat order of an assault group may include capture, control, and fire support
subgroups. The capture subgroup is formed on the basis of a motorised rifle platoon (squad) and
is designed to destroy the enemy in the object of the attack and capture it. It may comprise
flamethrower operators.

The control and fire support subgroup comprising infantry fighting vehicles (armoured
personnel carriers), tanks, guns, mortars, grenade launchers, anti-tank and flamethrower units is
designed to control the actions of the capturing subgroups and to deliver fire against the enemy
firepower and manpower covering the attack object and those located inside it.

285. The commander of an assault unit (group) carefully examines the nature of the
enemy defence, especially the system of fire and the possibility of flanking the unit with fire
from adjacent buildings, the most convenient approaches, the presence and nature of obstacles,
develops a plan, makes a decision, assigns combat tasks and organises interaction.

The blueprint for the stages of the mission determines: areas of concentration of the main
forces; forms and methods of the mission performance (the order and methods of closing in on
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the enemy, overcoming
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obstacles and fences, capturing and securing the attack object, with indication of the procedure
for disabling the enemy on the approaches to and inside the object, and preventing the enemy
from breaking through to it from other directions, including by way of underground
communication routes); the distribution of forces and means (formation of a fighting order); and
the ensuring of secrecy and stealth in preparation for and during combat.

286. When assigning combat tasks, the commander of the assault unit (group)
gives directions:

to the assault group (capture subgroup) — on reinforcement means and order of
their reassignment; object of attack; directions of concentration of main efforts by stages
of action; tasks carried out by cover, fire support and breaching group by means of the
senior commander; time of readiness. In addition, the following may be specified: routes
of advance to the object of attack and starting position for the assault;

to reserve — on composition; starting position; possible tasks to be prepared for;
time of readiness;

to cover group — on composition; tasks for securing the captured object and
preventing enemy reserves from breaking through to it, including using underground
communications; starting position; time of readiness;

to the fire support group (subgroup) — on composition; tasks to support the actions
of assault
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groups (capturing subgroups), covering and breaching groups; initial position and locations of
firing positions (firing lines); time of readiness;

to the breaching group — on composition; locations and time of ensuring passages
through barriers in front of the attacked object; tasks to undermine its walls (structural
elements) and demining; initial position; time of readiness.

287. In organising interaction, the battalion (company) commander coordinates:
the procedure for units to reach the attacked object, including the use of concealed
approaches and underground communications; the actions of the units upon assaulting
(storming) the object and during combat inside of it; the procedure for interaction with
neighbours and measures to prevent enemy reserves from approaching and
counterattacking; provisioning of flanking assault groups (capture subgroups); the
procedure for countering enemy sabotage and reconnaissance groups in the rear of the
units; ways to identify one's own troops in the attack and signals to designate one’s
position inside the attacked object, and other issues.
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288. Prior to assault of an object, it is engaged by all fire weapons of the assault squad.
The assault squad (group) at this time takes up an initial position as close to the object of attack
as possible and, at the established time, proceeds to attack.

Fire weapons of the fire support group (subgroups) destroy the enemy in the attacked and
adjacent objects, and the assault
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groups (capturing subgroups), using breaches in walls, underground communications,
passageways, entrances, building ledges, move to the object and at the preset time under the
cover of fire of all means and aerosol screens burst into the object. The attack is carried out
swiftly, using hand grenades on firing points, manpower and through windows inside the
buildings.

Once inside the building, the assault teams (capture subgroups) seize stairwells,
platforms, and get a foothold on them, clearing the adjoining rooms of the enemy, seeking to
disengage the enemy forces and deprive their units of the ability to communicate with each other
and help each other.

Fire support is provided until the motorised infantry units penetrate the object of the
attack, and then the fire is transferred to other objects in order to isolate the attacked object.
Combat in a large building breaks up into separate disjointed battles on the floors.

Engineering units that are part of the assault unit make passages in the walls and
interfloor ceilings, and, if necessary, demine captured buildings.

Once the battalion (company) has captured a building or neighbourhood, it continues to
fight for other buildings and blocks and fulfils the assigned mission. Individual pockets of
resistance and small groups of the enemy are destroyed by the
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covering team and reserves. Particularly strong, long-term firing structures are blocked and
blown up along with the garrisons defending them. Captured important buildings and crossroads
are secured by a cover group. Exits from underground communications are guarded or destroyed.
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I. INTRODUCTION
A. QUALIFICATIONS

1. I, Valery Alexeyevich Samolenkov, previously prepared an expert report analysing the
circumstances of the following instances: (1) shelling of the Bugas roadblock on 13
January 2015; (2) shelling on the outskirts of Mariupol on 24 January 2015; (3) shelling
in Kramatorsk on 10 February 2015; (4) several shellings in the frontline town of
Avdeyevka from January 2017 to March 2017. I was also previously asked to assess the
conclusions about the goals of the above shellings reached by Lieutenant General
Christopher Brown ("General Brown") in his expert report dated 5 June 2018 ("First
Brown Report").!

2. My expert report of 8 August 2021 was submitted to the International Court of Justice in
the case before ICJ, "Application of the International Convention for the Suppression of
the Financing of Terrorism and of the International Convention on the Elimination of All
Forms of Racial Discrimination (Ukraine v. Russian Federation)" (hereinafter the "First

Report").?
3. My qualifications and experience are described in the First Report.
B. QUESTIONS PUT TO THE EXPERT

4. I have been asked to review General Brown's second expert report dated 21 April 2022
(hereinafter also referred to as "Second Brown Report").® In addition, I was asked to
review the expert report of Ms. Catherine Gwilliam and Air Vice-Marshal Anthony Sean
Corbett dated 20 April 2022 (hereinafter also referred to as the “Gwilliam and Corbett
Report”),* so far as it relates to my First Report and the analysis of the circumstances

surrounding the firings in question.

5. T have been provided with a copy of the second expert report of Colonel A. A. Bobkov
dated 10 March 2023 (hereinafter the "Second Bobkov Report"). I will also make

! Memorial, Annex 11.

2 Counter-Memorial (ICSFT), Annex 2.
3 Reply, Annex 1.

4 Reply, Annex 2.
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references to the first expert report of Colonel A. A. Bobkov dated 8 August 2021
(hereinafter referred to as the "First Bobkov Report").> Also I continue to base my
research on the files, provided to the Court by the Ukraine itself or which are available

through open sources.

3> Counter-Memorial (ICSFT), Annex 1.
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SUMMARY
In the course of my analysis I came to the following conclusions.

I do not support the infliction of harm to the civilian population and civilian objects by
military operations. However, I disagree with the claims that in the instances in question
the infliction of harm to civilian objects was a deliberate tactic of the DPR and that the

attacks were indiscriminate.

In this report 1 provide numerous examples of collateral damage caused by military
actions of Ukraine and NATO member states and their allies. I condemn such actions.

Nevertheless, these examples show that:

(a) Unfortunately, collateral damage is a very common (almost unavoidable)

consequence of warfare;

(b) The mere existence of collateral damage is insufficient to establish that the strikes

were indiscriminate and/or intentional.
Conclusions regarding the shelling of the Bugas roadblock:

(a) The main cause of the collateral damage resulting from the shelling was that
Ukraine organised searches of civilians and vehicles on the territory of a military

object.

(b) The choice of weaponry (BM-21 Grad) does not in itself imply the indiscriminate
nature of the attack. Had any other type of artillery been used, the risk of collateral
damage would have remained due to Ukraine's failure to separate the functions of
a military facility from the functions of a civilian checkpoint. The bus that was on
the territory of the Bugas roadblock at the time of the shelling could have been hit
by a shell fired at the roadblock from any type of artillery.

(c) Ukraine submitted evidence that the missiles that hit the Bugas roadblock had
spoiler rings, which General Brown fails to take into account. This refutes General

Brown's theory that shelling took place from DPR-controlled positions.

Page 7 out of 141



Annex &

(d)

(e)

®

(2

(h)

(1)

Q)

(k)

)

The correct calculation of the firing distance based on both the analysis of the
craters and the angle of descent of shell fragments proves that the shelling was

carried out from positions controlled by the UAF.

The data I have studied indicates that the Bugas roadblock was hit by UAF artillery

fire.

The intercepts confirm that the DPR's tactics included the taking of measures to
avoid damage to civilian objects. This refutes allegations of a deliberate attack on
civilians. General Brown raises no objections against my analysis of the intercepts,
but merely points out that the intercepts do not, in his view, directly relate to the

shelling of the Bugas roadblock.

If one was to assume that the roadblock was shelled by the DPR after all (which I
believe to be wrong), such shelling could have been carried out in order to neutralize
an enemy military facility located within the lines of the UAF troops deployment

in Volnovakha — Dokuchayevsk direction.

The Bugas roadblock was regarded by Ukraine itself as a military object, which is
confirmed by SBU documents submitted by Ukraine in these proceedings and by

Ukrainian regulatory acts.

There were units of armed personnel and armoured vehicles at the Bugas roadblock.
The roadblock was equipped with firing positions and trenches for personnel and

equipment and could hold all-round defence.

The roadblock performed military tasks on an important route, which played a

critical role in supplying Ukrainian positions in the vicinity of Dokuchayevsk.

Shelling in the middle of the day is not indicative of an intention to harm civilians,
as queues of civilian vehicles were forming near the Bugas roadblock during the
night. If the shelling had been at night time rather than in the middle of the day, it

would have resulted in more casualties.

General Brown misjudged the firing range and the location of the firing position by

using incorrect and unverified data. He uncritically relies on the SBU's analysis of
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the craters. His own analysis is contradictory and does not support his conclusion

that the shelling was carried out from a distance of “19.4-19.8 km”.
10. Conclusions regarding shelling on the outskirts of Mariupol on 24 January 2015:

(a) The very location of UAF military positions in close proximity to residential areas,
combined with the fact that the population had not been evacuated from nearby
areas, was the principal condition for the occurrence of collateral damage. When
combat activity takes place in close proximity to residential areas from which
civilians have not been evacuated, collateral damage is almost inevitable. The

warfare practice of NATO member states in modern history confirms this.

(b) The available evidence suggests that the attack on the residential area of Mariupol
was the result of an honest and reasonable mistake and that the real purpose of the
attack was to engage military facilities and achieve the overall military goal of

creating conditions for capturing the city.

(c) The documents provided by Ukraine itself (testimonies obtained by SBU and
intercepts) and other Ukrainian sources (Ukrainian court judgments, statements by
the Ukrainian prosecutor's office, reports of Ukrainian media) confirm that the DPR
intended to engage the UAF's defensive positions on the outskirts of the city, and
the hitting of residential areas was the result of Kirsanov providing knowingly

incorrect target coordinates.

(d) The shelling of UAF's positions on the outskirts of the city was justified from a
military point of view, as it was carried out to support the announced offensive

operation to capture Mariupol.

(e) The purpose of the shelling could have been to strengthen DPR's positions or to
gain a better position for subsequent actions around the city. The shelling of targets
in this area made military sense not only in the principal lines of military operations,
but also in other lines of operations. The shelling could also have been part of

exchange of fire.

() I have no reason to believe that the DPR had cannon artillery available to shell
UAF's positions on the outskirts of Mariupol. The Second Bobkov Report refutes

the conclusion of Ukrainian experts that D-30 howitzers can be seen on the satellite
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11.

(2

(h)

imagery of DPR's positions in this area. In any case, the choice in favour of MLRS
could have been made based on military necessity and expediency, since MLRS
have advantages over cannon artillery and/or could have been the only available

means of engagement at the relevant time.

The mere choice of MLRS as a means of attack does not in itself imply the
indiscriminate nature of the shelling, as MLRSs are not inherently indiscriminate

weapons.

As NATO’s wartfare experience shows, even the use of highest precision weapons

inevitably results in civilian casualties, especially when used in urban areas.

Conclusions regarding the shelling of Avdeyevka in January-March 2017:

(a)

(b)

(©)

(d)

UAF members had taken up positions in the residential area of Avdeyevka and used
civilian buildings in Avdeyevka for military purposes, as confirmed by General
Brown. There is ample evidence that the UAF pursued a tactic of placing tanks and
other military objects in residential neighbourhoods of Avdeyevka (in particular,
for attacks on Donetsk). This was the principal condition for the occurrence of

collateral damage during the intensified hostilities in this area of combat operations.

The shellings were aimed exclusively at military targets and were justified by the
need to engage enemy firing positions, defensive positions and supply lines. The

argument that civilian objects were intentionally targeted is not confirmed.

The DPR's units were faced with a choice: either to allow the UAF to shell their
positions unhindered and to deliver supplies and reinforcements to their forward
positions, or to hit enemy positions and military vehicles as they were on their way
to those positions. Notably, the DPR hit mobile targets too for which known
methods for hitting mobile targets with artillery fire could be used.

The use of weapons that allow for wide area of engagement (such as BM-21 Grad)
to shell UAF's positions and other military targets in Avdeyevka does not in itself
indicate that the attackers intended to harm civilians. There are numerous examples
of the use of such weapons in urban areas both by NATO forces and by the UAF

themselves.
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(¢) The rules of engagement applied by many countries allow for strikes resulting in
collateral damage if such strikes achieve a military advantage and/or other military

goals and objectives.
12.  Conclusions regarding the shelling in Kramatorsk on 10 February 2015:

(a) The damage to civilian objects in the city was a consequence of the UAF's

deploying critical military facilities in the immediate vicinity of the city.

(b)  The shelling with the use of BM-30 Smerch system was targeted at facilities located
at the Kramatorsk airfield (ATO command post, combat aircraft, tactical weapon
systems, ammunition depots, and personnel). Hitting these targets was, from a
military perspective, the most important task and number one priority for the DPR.

General Brown acknowledges this.

(c) General Brown also confirms that BM-30 Smerch was the most appropriate weapon

for engaging targets at the Kramatorsk airfield.

(d) The choice of BM-30 Smerch as the means of engagement does not mean that the
attack was indiscriminate. The UAF themselves have repeatedly used BM-30
Smerch and other systems with cluster munitions to shell downtown of Donetsk and
other settlements. In contrast to the shelling of Kramatorsk, those attacks had no
military rationale consisting in shelling a large area with military targets (military

headquarters, combat aircraft, depots, etc.) spread over its territory.

(¢) The shelling of Kramatorsk residential areas was unintentional and
most likely related to failures of flight range adjustment systems of a small number
of rockets. Unintentional nature of the shelling of residential areas and the desire to
avoid hitting those areas is confirmed by the DPR's use of a UAV for target

reconnaissance in the airfield prior to the attack.

(f)  The fact that the shelling was directed against military targets is confirmed by the
OSCE SMM's information on the area of the shelling and the casualties: the area of
the shelling, as assessed by the OSCE monitors, was "near Kramatorsk airfield" and

the victims were predominantly UAF servicemen (at least 33 dead and wounded
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13.

(2

(h)

servicemen, 33 dead and wounded civilians — according to the information of the

Ukrainian side, provided by the OSCE SMM).°

Contrary to General Brown's assertion, the shelling of the Kramatorsk airfield by
DPR forces could not have been carried out from south in the north direction,
because in such case BM-30 Smerch launch site would have been deeply behind
UAF's positions. In any case, debris from the carrier elements of the rockets are

much less dangerous than their cluster munitions.

Technical faults and human error can cause even the highest-precision munitions to
deviate from targets. This has been proven by numerous examples from NATO
military campaigns. The mere presence of collateral damage caused by the use of
guided munitions cannot in itself be evidence of deliberate targeting of civilian

objects.

My conclusions are set out in more detail below.

¢ Memorial, Annex 331, See also Memorial, Annex 107.
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13 JANUARY 2015 SHELLING OF THE BUGAS ROADBLOCK

A. SUBSTANTIATION OF THE SHELLING OF THE BUGAS ROADBLOCK BY UAF ARTILLERY

i. The presence of spoiler rings on MLRS missiles used to shell the Bugas roadblock

indicates that the shelling was carried out by UAF's artillery

14.  General Brown claims that "no evidence of spoiler rings was found by the investigators".’
This is not the case. Annex 123 to Ukraine's Memorial includes expert report No. 16/8,
prepared by the Ukrainian Scientific Research Institute of Special Equipment and
Forensic Expert Examination dated 7 May 2015. It describes the fragments found in the
territory of the roadblock after the shelling. The descriptive part and one of the
conclusions based on the chemical examination of the fragments (metal composition)

notes the following:

"object (No. 3) may be a fragment of a 'big ring' or 'small ring' of M-210F
(9M22U) shell." ®

15. Spoiler rings are used to hit the target at close range. Spoiler rings are not intended to be
used when firing at a maximum range as the rockets will not reach the target. Spoiler

rings improve the accuracy and dispersion slightly, but the range is significantly reduced.

16. General Brown claims that the shelling was carried out from a range of "between 19.4
and 19.8 kilometres".” General Brown obtained this range using data from firing tables,'
and the angle of descent (between 52 and 55 degrees) determined by SBU.!' General

Brown used the tables in relation to the firing without spoiler rings.

17. As I pointed out above, however, the rockets that were fired at the Bugas roadblock had

spoiler rings on them.

18. For a projectile with a small spoiler ring the maximum range is 15,836 m and for a shell

with a large spoiler ring the maximum range is 11,840 m.'? Therefore, the use of spoiler

7 Second Brown Report, para 15.

8 Memorial, Annex 123, p. 15 and 16.

? Second Brown Report, para 15 (a) (i).

10 Memorial, Annex 599, Firing Tables for High Explosive Fragmentation Projectiles M-210F (1985).
! First Brown Report, para. 26.

12 Memorial, Annex 599, Firing Tables for High Explosive Fragmentation Projectiles M-210F (1985).

Page 13 out of 141



Annex &

19.

20.

21.

22.

rings means that it is impossible to fire from a range of between 19.4 and 19.8 km. A

projectile with a spoiler ring would simply not be able to fly that distance.

Given the evidence of the use of spoiler rings, it does not appear to make any tactical
sense for the DPR to use spoiler rings, much less small spoiler rings, for a number of

reasons:

(a) there is no reason why the firing of rockets should not be carried without the use of
spoiler rings, since the Bugas roadblock was not in the front line of the UAF defence

line in the area;

(b) firing with the use of small spoiler rings from the nearest DPR's positions, which
were about 15 km away from the roadblock, suggests firing at a maximum range. '3
However, firing from a maximum distance is not practiced normally due to high

projectile dispersion and low probability of hitting the target.

For this reason, if the firing was carried out from a distance of about 15 km, the use of

spoiler rings would be ruled out.

If large spoiler rings were used, then, given the above parameters (rockets' angles of
descent), the firing range can be no more than 11,400 metres, i.e. again this is close to the
maximum range. Taking into account data provided by Ukraine, specifically, the
characteristics of blasting site No 2! (middle of the burst front, its bearing grid angle (6
to 32 degrees), and angle of descent (53 degrees)), I conclude that the presumable launch
site was two kilometres south-east of Novotroitskoye village, in close proximity to UAF

positions.

Ukraine's own evidence thus refutes General Brown's conclusions. It was impossible for
DPR's MLRS units to carry out the mission (i.e., to move into a position in close proximity
to UAF positions) under such conditions, as DPR's MLRS would have been hit by close
combat weapons or by UAF artillery. The fact that BM-21s are not fired from positions

13 The maximum range of fire with the use of small spoiler rings is 15,836 m.

14 Memorial, Annex 87, Record of Inspection by SBU Lieutenant Colonel of Justice O. Martynyuk dated 16
January 2015.
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close to the enemy is confirmed by General Brown himself.!> In this regard, I believe that

the Bugas roadblock was attacked not by DPR's MLRS but by UAF's MLRS.

ii. Nature of damage to the bus confirms shelling by UAF artillery

23.  General Brown relied entirely on the angles of descent provided by the SBU. As I point

out below, such data is not objective and in any case is not accurate.

24. However, there is another method by which the projectile's angle of descent can be
calculated: by analysing the dispersion pattern of projectile fragments. The dispersion
pattern of fragments depends on the angle of descent. Approximately 70-80% of the
fragments are dispersed in a spray pattern perpendicular to the direction of fire (see Figure
1).!® This method was not used by General Brown, despite the fact that such method is

based on objective data describing the fragments’ dispersion pattern.

15 Second Brown Report, para 15 (a) (ii), footnote 70.

16 Manual for the Study of the Rules of Firing and Fire Control of Artillery (PSiUO-2011), Part 1, Battalion,
Battery, Platoon, Gun, introduced by the Chief of Missile Forces and Artillery of the Ground Forces in 2011, p.13,
available at: www fa ru/org/chair/voen/Documents/ObrazDoc/ITocoone%20mn0%20mn3yaennio%20I1CnY O.pdf.
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25.

26.
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Fig. 2 Fragment dispersion when the fuze is set to fragmentation action

Figure 1 - Schematic diagram of dispersion of fragments

Having analysed the distribution pattern of the fragments captured in the photos of the
damage to the bus, I see that the orientation of these fragments along the side of the bus
(a spray of fragments equal to 70-80% of the total number of fragments) forms an angle,

which is the projection of the projectile's angle of descent (see Figure 2).

Even without taking measurements, one can conclude that the angle is much less than
between 52 and 55 degrees indicated by the SBU and General Brown. In reality, the angle

is between 35 and 40 degrees.
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Figure 2 - Fragment distribution pattern.

27. The projectile's angle of descent allows the firing range to be determined. Taking into
account the actual angle of descent (between 35 and 40 degrees), the firing range is as
follows: between 9.7 and 10.6 km when firing with the use of a large spoiler ring; between

12.5 and 13.2 km when firing with the use of a small spoiler ring.

28.  Such range also confirms my conclusion that the Bugas roadblock was shelled by UAF

artillery, as the shelling was carried out from territory under UAF control (see Figure 3).!”

17 First Bobkov Report, Figure 23.
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* two infantry fighting vehicles

four infantry fighting vehicles

H-20 highway (Slavyansk-Mariupol)

ten armoured vehicles

two self-propelled howitzers
four Msta-S self-propelled howitzers
eight infantry fighting vehicles, a tank
five infantry fighting vehicles

H-20 highway (Slavyansk-Mariupol)

three guns 2A36
UAF roadblock
Legend:
DPR forces
UAF forces
UAF, maneuver area
iii. The Bugas roadblock could have been hit by fire from UAF artillery

29.

30.

31.

General Brown calls "absurd" the view I put forward in the First Report that the Bugas
roadblock was shelled by the UAF.!® However, there is no refutation of this view in

Second Brown Report. In this regard I would like to draw attention to the following.

Firstly, General Brown should be well aware of the concept of "friendly fire" in military
science. Friendly fire is a phenomenon that occurs very frequently in actual combat
situations. With that in mind friendly fire can occur as a result of accidents and errors, or

as a result of deliberate action.

By making a claim of "absurdity", General Brown only "brushes off" a possible scenario

of events — the Bugas roadblock being hit by friendly fire from Ukraine's own artillery.

18 Second Brown Report, para 15.
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32. At the same time, I cannot rule out the possibility that the UAF deliberately hit the Bugas
roadblock, where Kiev-2 Battalion was stationed, for example as a provocation (to justify
the need for the continuation of the military operation in south-eastern Ukraine, to justify

the claim that the UAF are fighting with "terrorists", etc.).

33. Itis the UAF (Ukraine) that could have known the exact moment when the bus was at the
roadblock. As there is no evidence that means of reconnaissance such as UAVs were used
by the DPR in the Bugas area (I assume that the DPR had a shortage of modern
reconnaissance tools such as UAVs in principle), I am confident that the DPR had no
real-time surveillance of the roadblock. This, in my view, confirms that the attack was

carried out by the UAF with the aim of provocation.

34. Secondly, if the claim that the Bugas roadblock was shelled by UAF artillery is "absurd",
then Ukraine's numerous statements about DPR's and LPR's forces or the Russian Armed

Forces firing at their own positions should also be considered absurd. "

35. Thus, based on the available material, I conclude that the shelling of the Bugas roadblock
came from Kiev-controlled areas, indicating that the attack was carried out by the UAF,

possibly with the aim of provocation.

B. INTERCEPTED CONVERSATIONS SHOW THAT THE DPR WAS TAKING STEPS TO REDUCE
HARM TO CIVILIANS, WHICH REFUTES GENERAL BROWN'S ARGUMENT THAT THE DPR

INTENDED TO HARM CIVILIANS

36. General Brown supports Ukraine's claim that the shelling of the Bugas roadblock was a
deliberate attack on civilians by the DPR.?°

37. However, this claim is contradicted by intercepted conversations of DPR forces who were

engaged in active combat operations in the immediate area of the line of contact to the

19 For example, "For the sake of blaming Ukrainian troops, militants opened fire on heavy weapons at their own
positions near the village of Pikuzy", Hromadske, Militants shelled their own positions to blame it on the Ukrainian
military - Operational Command "Vostok" (19 February 2022), available at:
https://hromadske.ua/ru/posts/boeviki-obstrelyali-svoi-zhe-pozicii-chtoby-obvinit-v-etom-ukrainskih-voennyh-
otg-vostok (Exhibit A). MIL.IN.UA, Russian troops shelled Olenivka with targeted artillery — General Staff of the
Armed Forces of Ukraine (29 July 2022), available at: https://mil.in.ua/en/news/russian-troops-shelled-olenivka-
with-targeted-artillery/ (Exhibit B). " According to local residents, Russian troops have shelled 20 of their own
vehicles in Polohy<...>", Ukrainian Pravda, Zaporizhzhia Region: Russian troops shell their own vehicles to avoid
going to front (9 May 2022,), available at: https://news.yahoo.com/zaporizhzhia-region-russian-troops-shell-
055003398 html (Exhibit C).

20 Second Brown Report, para. 14.
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west and northwest of Dokuchayevsk (including near the settlements of Berezovoye and

Slavnoye) during the period in question (specifically, 13 and 14 January 2015).%!

38. The intercepts indicate that members of DPR forces were taking steps to avoid damage
to civilians. I would like to stress that General Brown has no objections to my analysis of
the intercepts and my conclusions. As his only objection, General Brown points out that
the intercepts are not, in his view, relevant to the 13 January 2015 shelling of the Bugas

roadblock.

39. As I detailed above, I believe that the attack on the Bugas roadblock was not carried out
by DPR forces. In any case, however, the intercepted conversations of members of DPR
forces demonstrate that the DPR had no intention of harming civilians. On the contrary,

in their attacks they tried to draw fire away from civilian objects.??
40. In particular, the following is evident from these intercepts:

(a) The intercepts discuss the closure of civil traffic on the day of the shelling,
presumably near the settlement of Berezovoye. I believe that the closure of traffic
was caused by active hostilities, hence aimed at reducing the risk of civilian

casualties; 23

(b) The DPR artillery requested clarifying information on the targets after it became

known that the coordinates they had received were in a residential area;**

(c) DPR forces used ranging shots®® and spotters®® , while diverting fire away from the

residential area.?’

2! First Report, paras. 19-42.
22 First Report, para. 26 et seq.
23 First Report, para. 37.

24 Memorial, Annex 257, Translation of transcripts of Y. Shpakov's conversations, conversation no. 2, 13 January
2015, See also First Report, para. 25.

%5 Jbid., conversation no. 15, See also First Report, paras. 29-31.
26 Ibid., conversation no. 19, See also First Report, paras. 29-31.

%7 Ibid. conversation no. 20, See also First Report, para. 33.
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41.

42.

43.

44.

45.

This evidence demonstrates what the objectives, tactics and fighting practices of DPR
forces in the area during the days of shelling were. There is nothing in the intercepts to

confirm that the DPR allegedly intended to hit civilians.

Thus, the claim that DPR forces deliberately attacked civilians at the Bugas roadblock is
unfounded and refuted by the intercepts.

GENERAL BROWN'S ANALYSIS IS BASED ON UNVERIFIED DATA AND IS FUNDAMENTALLY

FLAWED

General Brown conducted an incorrect analysis of the craters, as a result he

determined the firing range incorrectly in anyv event

First of all, it should be noted that General Brown's analysis is based almost entirely on
evidence compiled by the SBU, primarily on the Bugas roadblock inspection records.?®

General Brown did not himself inspect or analyse the craters after the shelling.

Such evidence obtained from the SBU is not objective because the SBU is an interested
party whose aim was not to establish the truth, but to place the blame for the shelling on

the DPR as Ukraine's enemy.

For example, I have noticed the following obviously unreliable information in the

documents prepared by the SBU. Thus, in A.M. Pavlenko's testimony:*’

(a) Reference is made to the alleged sounds of BM-21 Grad fire which A. M. Pavlenko
said he had seen passing through the position in Yelenovka (Olenivka) some 2-2.5
hours earlier. From the sound of shelling, A. M. Pavlenko was able to determine:
(1) the location from which the shelling was taking place; (2) the direction of the

shelling; (3) the number of vehicles that were shelling.

(b) A. M. Pavlenko is a civilian (who came to Donetsk to work at a mine). According
to him, he gained the necessary experience to analyse the sounds of the BM-21
system while on correctional work in Donetsk from November 2014 to January

2015, where he "often heard" the operation of BM-21.

28 Memorial, Annex 87.

29 Memorial, Annex 209.
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(c) The distance between the settlements of Yelenovka and Dokuchayevsk is
approximately 6-8 kilometres. At such a distance it is possible to hear the sound of
BM-21 rounds. However, even with good knowledge of the terrain, it is almost
impossible to determine the exact location of firing positions, nor is it possible to
determine the direction of fire. When the MLRS is firing, it emits loud sounds that
spread over the terrain, reflecting and resonating depending on the terrain and even
the weather conditions. The same applies to the sounds of explosions resulting from
projectile impacts. If A.M. Pavlenko did hear any sounds, it could also have been
another shelling: as is known from the case file and open sources, there were active

hostilities in the area.

(d) A.M. Pavlenko's ability to indicate (even approximately) the number of shells fired
after he allegedly heard shelling at such a distance is also surprising, as is his
professionalism in describing the combat vehicles he saw. A.M. Pavlenko, who is
not in the military, uses military terminology peculiar to experts in official
communication, e.g: "Grad multiple rocket launcher systems based on the Ural
vehicle". Moreover, the witness notes that:

“Each of the three Grad systems had the protective covers removed from their

barrels <...> which they should be equipped with, indicating that these combat

vehicles were in a ready-to-fire condition”.>°

(e) However, A. M. Pavlenko “did not see if the barrels of those systems contained

missiles”.3!

(f) To me, it is quite obvious that this description is the least likely to be a civilian's
observation — by A.M. Pavlenko's own admission, he had previously only seen these

vehicles on the streets in Donetsk and on television.

46. The statements of witnesses who were at the roadblock must also be treated with caution.

In particular, witness A.A. Kalus unequivocally identified that:

“the [-Van and Yutong buses were damaged by the

explosion of Grad shells fired from the direction of Dokuchayevsk, Donetsk

Region”.*

30 Memorial, Annex 209.
31 Ibid.

32 Memorial, Annex 204.
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47.

48.

49.

50.

51.

However, it is not clear how A.A. Kalus determined the type of shells and the direction
of the shelling, being a civilian and taking cover in the building of the former traffic police

at the time of the shelling.

Witness A.Y. Fadeev noted in his statement:

“I can say unequivocally that the Grad missiles <...> came from the north-
east direction. This was evident from the way the bursts were "laying" in the
field along the road - they were approaching the post from the north. Also,
when I was under fire <...> I saw with my own eyes how, having flown over

our roadblock from the north-east, one shell entered the ground at a 60-65

degree angle to the north-east”.*?

It is clearly not possible to determine such facts at the time of shelling, especially in

relation to the flight of the projectile:
(a) “flown over from the north-east”,
(b) “entered the ground at a 60-65 degree angle to the north-east”.

Even if a witness could calmly and concentratedly observe the shelling from a known
safe location, the projectile's speed (about 690 metres per second) would in any case
prevent him from observing the projectile's approach to the ground and the angle of its

impact with the ground when it explodes. Obviously, this is physically impossible.

The conclusion that the SBU materials cannot be considered objective evidence was
drawn, for example, by the District Court of The Hague, who heard the criminal case
against those accused of involvement in the crash of flight MH-17 (hereinafter emphasis

added by me):

"The Public Prosecution Service provided reasons whenever it used material
with potential probative value that had been provided by or via the SBU. In
so doing, the prosecution explicitly considered the questionable reputation
that the SBU had in 2014 according to sources, which prompted it to exercise
caution and to conduct verification and validation studies. <...>

Therefore, if the court makes use of evidence introduced via the SBU, it will
do so with due caution, in accordance with the applicable provisions. <...>

According to the prosecution, in this investigation more caution was
exercised in respect of evidence from Ukraine than would be customary in

33 Memorial, Annex 244.
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international cooperation on criminal matters, in that the evidence was always
validated."**

52. General Brown himself admits that his initial analysis of the projectile dispersion zone
was incorrect because it was based on inaccurate data provided by the SBU on the number
and location of the craters. In particular, General Brown originally used in his analysis a
map with 50 craters at the site of the shelling®®> and gave the dimensions of the "actual"
dispersion ellipse (640 by 580 metres),*® which is approximately five times smaller in
area than the dispersion ellipse given by General Brown in his second report, based on
the already 92 craters (1305 by 1300 metres).’” In his second report, General Brown
stresses that he was unable to confirm the data provided to him by the SBU on the craters

that were used in the analysis in the First Brown Report.*®

53. General Brown attempts to explain such a significant discrepancy in the data provided to
him by the Ukrainian side by claiming that the SBU "focused on identifying the locations
of missile impacts that caused injury or material damage" and "it made no sense for them
to look for missiles that fell without causing harm". This point of view, strange in itself
(why it "made no sense" for the body in charge of investigating the incident and analysing
the site of the incident to locate the rocket impact), is even less understandable in light of
the date General Brown obtained this data (2018, a full four years after the incident), and
certainly not explainable in light of the fact that General Brown relied on this data in his

first report — which he himself claimed was a priori incomplete.

54. In my view, this calls into question all the work done by General Brown, for his further
analysis also uses the data provided by the SBU. For example, General Brown is still
using the same angle of incidence of shells, which was given to him by the SBU before
the First Brown Report was prepared, to determine the range of fire.>* General Brown

himself did not take any measurements of the angles of impact of the shells, nor did he

34 District Court of The Hague, Case No. 09/748005-19, Judgment against S.N. Dubinsky, 17 November 2022,
available at:

https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14036&showbutton=true&keyword=09
%252f748005-19&idx=1%2F. (Exhibit D).

35 Second Brown Report, para. 15 (a) (iii).
36 First Brown Report, para. 23.

37 Second Brown Report, para. 15 (a) (iii).
38 Ibid., para. 15 (a) (iii), footnote 72.

39 Ibid., para. 15 (a) (i).
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55.

56.

57.

58.

verify the data he received from the SBU. Consequently, it is possible that his analysis

here too is based on "incomplete" data from an unreliable source.

It is particularly noteworthy that even after receiving new data from the SBU on the
projectile dispersion area (size of the ellipse, number of craters) General Brown still
claims that the shelling took place from a distance of "19.4-19.8 km". In other words,
even after using significantly different data, and despite "increasing" the dispersion
ellipse area by approximately five times, General Brown in the second report arrives at
the same result he arrived at in the first report: the shelling was allegedly conducted from

a distance of 19.6 km.*°

I already pointed out earlier my disagreement with the method used by General Brown to
determine the firing range to be "between 19.4 and 19.8 km" based on the crater study
which included the taking of measurements of angles of descent and the collection of
projectile fragments.*! I believe that the angles of descent taken by General Brown from
the SBU's record of inspection of the scene were, in either event, not established with
sufficient accuracy to enable him to draw such conclusions about the range of firing.*?
This kind of analysis is fraught with almost inevitable errors. Even an error of 5 degrees
in determining the angle of descent will cause an error of 1 kilometre in determining the

range of firing.

There are other reasons why General Brown's analysis is flawed. For example, he relied
on incorrectly determined projectile impact sites in analysing the distance to the firing

position.

According to the Second Bobkov Report, experts Gwilliam and Corbett misidentified
"craters" (projectile impact sites). Thus, some of the objects in the satellite imagery that
Ms Gwilliam and Air Vice-Marshal Corbett thought were shell craters are in fact traces
of agricultural activity that had been at the same locations at an earlier time, several

months before the shelling of the Bugas roadblock.*?

40 First Brown Report, paras. 26, 30.

4l First Report, para. 67 et seq.
42 Ibid., para. 70.
43 Second Bobkov Report, para. 36, 37, Figures 6, 7 and 8.
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59. However, General Brown himself admits that even within the latest data provided to him
the SBU did not identify a quarter of all the craters that would have been left by a salvo
from three BM-21 launchers.** However, General Brown's analysis includes traces of
agricultural activity as "identified craters". Consequently, the number of craters identified
is actually even lower. Not surprisingly, General Brown nowhere gives the exact number

of the craters that he considers to be "identified" and that he used in his analysis.*’

60. This means that the size of the ellipse describing the distribution of shell craters and

General Brown's subsequent calculations of the firing range are incorrect.

61. Further, one of the "possible firing positions" located at a distance of "between 19.4 and
19.8 km" from the Bugas roadblock, which is described in paragraph 38 of Gwilliam and
Corbett Report, cannot be related to the 13 January 2015 shelling of the Bugas roadblock.
As Colonel Bobkov showed, this scorched area of land did not appear until mid-February
20154

ii. General Brown's analysis of the location of the craters does not support his own

conclusions about the range of fire

62. General Brown uses the projectile dispersion area around the roadblock to confirm his
conclusions about the range of fire.*’ However, in reality, General Brown's analysis of
the location of the craters contains contradictions and does not confirm his own

conclusions about the range.

63. Firstly, as General Brown indicates:

“The actual ellipse of the 92 craters from the 21 February 2015 satellite
imagery above of 1,305 metres long x 1,300 metres wide covers 166% of the

expected range spread and 100% of the expected lateral spread of rockets
fired from a range of 19.6 km”.*

# Second Brown Report, para 15 (a) (iii).

45 Paragraph 15(a)(iii) of the Second Brown Report points to 92 craters found in Gwilliam and Corbett Report
(which includes traces of agricultural activities) and 88 craters found by the SBU.

46 Second Bobkov Report, paras. 44-47.
47 Second Brown Report, para 15(a) (iii), Figure 6 and 7.
8 Ibid., para 15(a) (iii).
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64.

65.

66.

67.

68.

69.

As General Brown points out, if firing took place from a distance of 19.6 km, the ellipse
would have had an elongated shape with dimensions of 1,305 m by 784 m* (and an area
of 803,556 m? respectively). Whereas the "actual" ellipse, according to General Brown,

has a circular shape of 1,305 m by 1,300 m (and an area of 1,332,426 m?, respectively).

The fact that the actual ellipse differs so significantly - by 66% - from the expected 19.6
km distance (and consequently has radically different dimensions and shape) means that

General Brown's own analysis does not support his claim of a 19.6km firing range ("19.4-

19.8 km").

Secondly, General Brown's analysis does not support his second assumption - that it was
fired from a distance of 15.6 km.’® Brown's expected ellipse (having either diameter’! or
circumference® of 928 m) is also significantly different from the actual ellipse, which
according to General Brown is 1,305 by 1,300 m. That is, the actual projectile dispersion,
according to Brown's own calculations, covered an area twice as large as that expected

when firing from 15.6 km.

Consequently, General Brown was unable to substantiate his conclusions about shelling

from the distance of 19.6 km, as well as about shelling from the distance of 15.6 km.

General Brown's fundamental error in his analysis of the craters location is that he uses
projectile dispersion data for one BM-21 unit. In the meantime, he himself states that the

shelling probably was carried out from three units.

In this situation, in order to determine the parameters of the dispersion ellipse (namely
the median deviations: Bd and Bb), it is necessary to apply the method of converting the
results of firing from three units to the result of firing from one unit. According to this
method:

“... the range dispersion of projectiles when firing a battery increases by an

average of 25% compared with the dispersion of projectiles when firing a

single gun”.*

49 Second Brown Report, para 15, Figure 6.
30 Ibid, para 15(a) (iii).

5! Ibid, para 15, Figure 7.

52 Ibid, para 15(a) (iii).

33 G. 1. Blinov, GROUND ARTILLERY FIRING THEORY (Military Artillery Command Academy, Leningrad, 1956),
pp- 30 (Exhibit E).
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70. General Brown notes that the actual dispersion ellipse differs from the expected range
ellipse by 66% (i.e. the length of the ellipse is 166% of the ellipse expected from the fire
from a distance of 19.6 km, 100%). In reality, however, it should have differed from the
expected one by only 25%, which in itself refutes General Brown's conclusion about the

range of fire.

71.  Moreover, even using General Brown's "actual" dispersion ellipse parameters, the
calculation of the firing distance of battery of three Grad units shows that this firing

distance is in any case significantly less than General Brown claims.

72.  According to the above formula for converting the battery firing results to a single unit
firing result (to be able to check against the firing range table referred to by General
Brown), if we take the length of the actual dispersion zone used by General Brown (1,305
m) and take it as 125%, then 100% would equal 1,044 m. This value (1044 m) must be
divided by 8 to obtain the range median dispersion value (Bd or "PEd" in General Brown’s
reports)>*, which equals 130.5 m. If we refer to the firing range tables for fire without
spoiler rings, the specified Bd ("PEd") value corresponds to a firing distance of 13,200 to
13,400 m.>

73. Referring to the firing tables with spoiler rings, a Bd ("PEd") of 130.5 m corresponds to
firing distance of 8,800 to 9,000 m with small spoiler rings and 6,600 to 6,800 m with

large spoiler rings.>¢

74. Thus, the actual dispersion zone used by General Brown demonstrates that the firing
position must have been located in territory controlled by the UAF: at most 13,200 —
13,400 m (if, as General Brown states, the firing was without spoiler rings); 8,800 — 9,000
m (with small spoiler rings) or 6,600 — 6,800 meters (with large spoiler rings). However,
since there is an indication amongst the Ukrainian evidence of spoiler rings within the
missile debris, it is the latter two options that would be most likely (in case the analysis

was based on General Brown's dispersion ellipse data).

34 Second Brown Report, para 15, Figure 6; First Report, para 86, Figure 7.
35 Memorial, Annex 599, Firing Tables for High Explosive Fragmentation Projectiles M-210F (1985).
56 Ibid.
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75.

76.

77.

iii.

78.

79.

Consequently, even if the length of General Brown's ellipse is accepted as correct, his
conclusions about the firing distance of 19.6 km or 15.6 km are not confirmed. The DPR
could not have fired at the Bugas roadblock from a range of less than 15 km (see Figure
3).57 So, even taking into account General Brown's ellipse, the firing positions must have

been located in Kiev-controlled territory.

However, in order to determine the range correctly from the parameters of the dispersion
ellipse, not only the range dispersion is used, but also the directional dispersion (Bb or

nn

"PEr"). As already shown above, in this respect, General Brown's "drawn" "actual"
dispersion ellipse does not in principle fit within the values provided by the firing tables,
even taking into account the increased dispersion area when firing from multiple units.>®
If the firing was, as General Brown claims, from 19.6 km, then the dispersion ellipse
could not be circular in shape and 1,305 m long; if the dispersion ellipse were elongated
(as it should be when firing from maximum range) at 1,305 m, then its width would have
to be well over 1,300 m and would be far beyond the table values even for maximum

range.

This leads to the conclusion that the "actual" dispersion ellipse itself is fundamentally
incorrectly defined by General Brown. Below I give a proper calculation of the
dimensions and shape of the dispersion ellipse, allowing for determining of the correct

firing range in this particular case.

Analysis of the craters near the Bugas roadblock indicates a different range of fire,

which cannot be more than 11.6 km

As I noted above, the use of projectiles with a small spoiler ring allows for a maximum
range of 15,836 m, and for projectiles with a large spoiler ring a maximum range of
11,840 m. In practice, however, the firing range should be shorter, as firing at targets at

maximum range greatly increases the number of errors (firing accuracy decreases).

One of the methods I used was to determine the angle of descent of the projectile based
on the pattern of the dispersion of the fragments on the side of the bus (see Figure 2

above). In doing so, the angle of descent of the projectile was found to be in the range of

57 First Bobkov Report, Figure 23.

8 Memorial, Annex 599, Firing Tables for High Explosive Fragmentation Projectiles M-210F (1985).
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35-40 degrees. Based on this angle of descent, the range is: between 9.7 and 10.6 km for
fire with the use of large spoiler rings, or between 12.5 and 13.2 km fire with the use of
small spoiler rings. Note that if these measurements had been taken on a real target they

would have been much more accurate.

80. Since, as I indicated above, General Brown incorrectly determined the dimensions of the
ellipse at the Bugas roadblock, I will calculate the firing range based on the dimensions
of the ellipse, relying on the map provided in Annex 89 of the Memorial and the map-
scheme provided in paragraph 84 of the Memorial (Figure 4), with adjustments to the data
from the Second Bobkov Report.

Gox )gk' earth

Figure 4 - Projectile dispersion ellipse on map with satellite survey data and craters plotted.

81. Based on my measurements the axis length of the dispersion ellipse in range (direction 3-
4 in Figure 4) is about 1,100 m, and the axis length of the dispersion ellipse in direction
is 750 m (direction 1-2 in Figure 4). The projectile impact craters indicated by the yellow
squares are excluded because they fall out of the total coverage area and are anomalous

deviations.
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82.

83.

34.

To determine the parameters of the ellipse (dimensions Bd, Bb) it is necessary to apply
the above mentioned method of converting the results of firing from three units to the

result of firing from one unit.

The dispersion of shots fired from three launchers differs from the dispersion in direction
only slightly and can be neglected. The dispersion in range for the firing from three units
is on average 25% greater than that for the firing from a single launcher.”® By carrying

out the appropriate calculations, I conclude that Bd is 103 m and Bb is 93 m.

Under these conditions, when a small spoiler ring is used, the range will be approximately

11.4 to 11.6 km (see Figure 5). If a large spoiler ring is used, the range will be between
8.2 km and 10 km (see Figure 6).5°
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Figure 5 - Extract from the firing tables for Figure 6 - Extract from the firing tables high
high explosive fragmentation projectiles M- explosive fragmentation projectiles M-21
210F with a small spoiler ring. OF projectile with a large spoiler ring.

85.

As indicated above, the firing range determined based on the pattern of the dispersion of
the fragments (see Figure 2 above) is between 9.7-10.6 km (when firing with a large
spoiler ring) and between 12.5-13.2 km (when firing with a small spoiler ring).

** G. 1. Blinov, GROUND ARTILLERY FIRING THEORY (Military Artillery Command Academy, Leningrad, 1956),
pp- 30 (Exhibit E).

60 Memorial, Annex 599, Firing Tables for High Explosive Fragmentation Projectiles M-210F (1985).
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86. If'the firing range is determined by the size of the dispersion ellipse it is about 8.2-10 km
(with the use of large spoiler rings) and 11.4-11.6 km (with the use of small spoiler rings).
At the same time, the above Bd (103 m) and Bb (93 m) values actually do not correspond
to any of the range values in the firing range tables when firing without spoiler rings.!
In other words, a dispersion ellipse with such characteristics cannot occur when firing
without spoiler rings. This once again confirms my conclusion about the use of spoiler

rings when firing at the Bugas roadblock.

87. Hence, the correct method of calculating the firing range should include using the method
of converting the results of firing from three units to the results of firing from one unit.
The firing range obtained in this way also confirms my conclusion that the Bugas
roadblock was shelled by UAF artillery, as the shelling was carried out from the territory
controlled by the UAF (see Figure 3 above).*

iv. UKkraine used two different methods with different accuracy, but obtained the same

result

88. Para. 38 of Gwilliam and Corbett Report gives the coordinates of the scorched area within
the range of 19.4 and -19.8 km from the Bugas roadblock: 47 46 20 N, 37 39 39 E. It

notes that:

"While the cause of this particular scorched area cannot be determined based
on the imagery alone, and it is possible that this is unrelated to DPR MLRS
activity, circumstantially ... the geographical positioning within the 19.4 to
19.8 km range from the Buhas checkpoint is of interest."

89. Inpara. 70 of the First Report, I noted that the method used by SBU to measure the angles

of descent had significant inaccuracies.

90. Based on the measurements by SBU, General Brown concludes that the direction of fire
and the shells' angles of descent correspond to the firing position located approximately

19.4 to 19.8 km from the Bugas roadblock. ¢

91. Thus, Ukraine has used two different methods with different accuracy, but with the same

result:

1 Memorial, Annex 599, Firing Tables for High Explosive Fragmentation Projectiles M-210F (1985).
62 First Bobkov Report, Figure 23.
6 Second Brown Report, para 15 (a) (i); First Brown Report, para 26.
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92.

93.

94.

95.

vi.

96.

(a) The range of 19.4 to 19.8 km to the "possible firing position" of MLRS, which was
determined based on the satellite imagery and is discussed in paragraph 38 of

Gwilliam and Corbett Report, was determined with a high degree of accuracy;

(b) The range to the firing position of MLRS, which was determined by measuring the
angles of descent and, as a consequence, with relatively low accuracy, is

nevertheless completely the same, 19.4 to 19.8 km.

Obviously, the range values for the MLRS firing position obtained by methods that are
significantly different in accuracy must also be significantly different from each other and

may not coincide completely.

These circumstances lead us to conclude that the purpose of General Brown's analysis
was not to establish the true distance to the launch site, but to confirm the Ukrainian

position.

Location of craters does not support the aim of causing harm to civilian objects

The location of the crater dispersion zone (see Figure 4), including the one used by
General Brown,* demonstrates that the centre of the dispersion zone was to the north-
east (right) of the roadblock, while the accumulation of civilian vehicles (and the affected
bus) was to the south (left of the roadblock). However, the affected bus was on the very

edge of the dispersal zone (see Figure 4).

In my view, this refutes claims of deliberate targeting of civilian objects, because if the
shooters had intended to hit civilian vehicles, the centre of fire should have been shifted

to the south-west (left) of the roadblock.

The range determined by General Brown is the maximum range, which is not used

when firing from MLRS, as it does not ensure accuracy in hitting the target

As one of the arguments, General Brown claims that the DPR BM-21 position could not
be closer than 19.4 to 19.8 km, and that placing the firing position at a distance of between

10 and 13 km "would be tactical absurdity",% as in such case the positions would be close

%4 Second Brown Report, para 15(a) (iii)., Figure 5.

%5 Second Brown Report, para 15.
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to UAF positions, whereas, in his opinion, they should be placed far behind the front line.
At the same time, General Brown admits that the firing position could have been placed
near the village of Yasnoye at a range of 19.4 km determined from the analysis of the
imagery in Gwilliam and Corbett Report in proximity to the DPR fighting position, i.e.

near the line of contact and just near the UAF defensive positions.®®

97. General Brown fails to take into account the following. The range of 19.4 to 19.8 km is
practically the maximum range for this type of shells used without spoiler rings.®’ The
range determined by General Brown is questionable, in part because shelling is almost
never carried out at a maximum range due to high shell dispersion and low probability of

hitting the target.

vii. Presence of UAF MLRS in possible launch area is confirmed by open sources

98. As I indicated above, I believe that one of the possible launch areas for MLRS (in case
large, rather than small, spoiler rings were used) was two kilometres southeast of
Novotroitskoye village - in close proximity to UAF positions (if the data provided by

Ukraine on angles of descent etc. is correct).

99. The presence of the UAF MLRS near the village of Novotroitskoye is confirmed by the
shelling of DPR positions from this area with BM-21 Grad units of UAF (similar to those
that Ukraine claims were used to shell the Bugas roadblock). The victims of this shelling

were civilians.

100. Open source data indicates that DPR-controlled territory near Dokuchayevsk was shelled
in the days preceding the shelling of the Bugas roadblock from the Novotroitskoye village

area from BM-21 Grad. According to these sources:

(a) Locals report again heavy shelling from Novotroitskoye and Bugas settlements on
the night of 8 January to 9 January 2015. Two private houses were destroyed and

at least one person was killed.®®

% Second Brown Report, para 15 (a) (ii).

87 The maximum range indicated in the firing table is 20,127 m. See Memorial, Annex 599, Firing Tables for High
Explosive Fragmentation Projectiles M-210F (1985).

8 VKontakte page, Novorossiya militia updates. Photo and video from eyewitnesses (9 January 2015), available
at: https://vk.com/wall-57424472 38522, https://vk.com/wall-57424472 38414 (Exhibit F).

Page 35 out of 141



Annex &

(b)  On the evening of 8 January 2015, at 23:00, positions near Dokuchayevsk came

under fire from the village of Novotroitskoye.®’

(¢c) On 10 January 2015, hostilities became more intense. Militia positions near
Dokuchayevsk were shelled at 9:15, 13:00 and 13:45 with mortars and at 10:30 with
cannon artillery.”® The city was shelled twice in the evening: at 17:507! and 18:26.7
The shelling continued into the night with the use of heavy artillery and BM-21
Grad MLRSs. There were hits on the outskirts: Novy W and the pumping station
were hit. The Ukrainian troops made an unsuccessful attempt to break through the

defences near the city.”

(d) There was also intense shelling of nearby areas: from Novotroitskoye, Taramchuk,
and Slavnoye settlements; Yelenovka was shelled (from 11:30 to 12:40). At 13:10,
from the direction of Stepnoye village, UAF tanks shelled DPR positions in the
vicinity of Yasnoye settlement. There has been fighting near Novotroitskoye

settlement since morning.”*
D. THE BUGAS ROADBLOCK WAS A FACILITY WITH MILITARY FUNCTIONS AND TASKS

101. In this section I will assume that the Bugas roadblock was shelled by DPR forces (even
though I'm inclined to believe it was shelling by the UAF). I will consider the
characteristics of the Bugas roadblock as a military facility that might have been the

reason for the DPR's attack on it.

% VKontakte page, Novorossiva militia Updates. Overview report (9 January 2015), available at:

https://vk.com/wall-57424472 38467 (Exhibit G).

0 VKontakte page, Novorossiya militia Updates. Summary of military developments in Novorossiya (11 January
2015), available at: https://vk.com/wall-57424472 38757 (Exhibit H).

I VKontakte page, Novorossiva militia Updates. Morning report (11 January 2015), available at:
https://vk.com/wall-57424472 38748 (Exhibit I).

2 VKontakte page, Novorossiva militia updates due to the intense shelling of Donetsk (10 January 2015), available
at: https://vk.com/wall-57424472 38666 (Exhibit J).

3 VKontakte page, Novorossiva militia Updates. UAF shelled our positions about 45 times overnight (11 January
2015), available at: https://vk.com/wall-57424472 38754 (Exhibit K).

"4 VKontakte page, Novorossiya militia Updates. Artillery volleys were heard near Yelenovka (10 January 2015),
available at: https://vk.com/wall-57424472 38605 (Exhibit L).
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i. The Bugas roadblock was seen by Ukraine as a military object; General Brown did

not refute this

102. General Brown, in both expert reports, claims, without basis, that the Bugas roadblock was

a civilian-vehicle checkpoint with only police (non-military) functions.”

103. In doing so, General Brown stubbornly ignores the obvious fact that security roadblock
like this one are officially recognised military objects, including under Ukrainian law

itself.

104. For example, the SBU documents drawn up immediately after the shelling describe the
Bugas roadblock as a "security roadblock of the Ukrainian Armed Forces", i.e. it was

considered to be specifically a military roadblock:

"<...> conducted a review — sections of land located near a roadblock of the
Armed Forces of Ukraine, located on the territory of fixed post No. 5 of the
Department of the State Automobile Inspection of the Directorate of the
Ministry of Internal Affairs of Ukraine (UDAI GUMBS) in the Donetsk
region on highway N-20 <...>";7®

" The subject of the review is the section of the area located on the area of a
roadblock of the Armed Forces of Ukraine <...>";”’

"<..> conducted a review of the scene (territory) located around the
roadblock of the Armed Forces of Ukraine on highway N-20 <...>".78

105. 1 referred to these documents in my First Report,” but General Brown has not provided

any comments on or refuted them in any way.

106. However, it is the term "roadblock" (and not, for example, "entry control checkpoint")
that is used in Ukrainian SBU documents. The term "roadblock" means a fortified

position set up in an area of armed conflict to control terrain, roads, etc.
107. This is how the term "roadblock" was understood in Ukrainian regulations:
"A roadblock (hereinafter, "RB") is a barrier point in a certain place (on a

sector of terrain, in a building or a complex of buildings) in the ATO area,
which is designed to: control the movement of people and vehicles; check

75 First Brown Report, para 20, Second Brown Report, para 10.
76 Memorial, Annex 87, Record of inspection by SBU Captain V.V. Romanenko dated 16 January 2015.
7 Ibid.

8 Memorial, Annex 87, Record of inspection by SBU Lieutenant Colonel of Justice O. V. Martynyuk dated 16
January 2015.

7 First Report, para. 47.
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identity documents of persons; conduct searches of persons and inspections
of things they are carrying; conduct inspections of vehicles and things they
are carrying in order to prevent unauthorized entry by persons into
uncontrolled territory, infiltration from uncontrolled territory by terrorists and
their accomplices, and the import (export), into and out of the ATO area, of
items and substances withdrawn from civilian circulation or restricted in
circulation; and to protect forces and means involved in the ATO from

unlawful encroachments by terrorists and illegal armed (paramilitary)

groups";%°

"A roadblock is a fortified checkpoint temporarily established by decision of
the military command at the entrance to/exit from a territory under martial
law and under a special regime (except for the state border), where such
facilities are set up as places for checking persons, vehicles, luggage and
goods; positions for weapons and military equipment; and rest areas and
facilities for life support for personnel who perform tasks at such access
control point, who may include officers of military formations and law
enforcement bodies engaged, in accordance with the law, to enforce the legal
regime under martial law."®!

108. Thus, the SBU documents refer to the Bugas roadblock as a "security roadblock of the
Armed Forces of Ukraine", while in the Ukrainian regulations adopted in relation to the
so-called Anti-Terrorist Operation in the south-east of Ukraine (hereinafter also referred
to as “ATO”), the term "roadblock" means exactly a fortified military facility where
"positions for weapons and military equipment" and "officers of military formations" are

placed, and the role of this facility is “to protect from unlawful illegal armed groups”

(which under Ukrainian terminology means DPR and LPR).

109. The Ukrainian Ground Forces statute stipulates that roadblocks should be set up at
defence lines:
"490. <...> The basis of defence in blocked directions is company strongholds

positioned laterally (the width being of up to 2 km) and in depth (up to 1.5
km). Roads are blocked by roadblocks or entry control checkpoints where a

80 Order of the First Deputy Head of the Anti-Terrorist Center at the Security Service of Ukraine No. 270g on
Temporary procedure for controlling the movement of persons, vehicles and cargo along the contact line within
Donetsk and Lugansk regions, 22 January 2015, para. 1.2, available at:
https://zakon rada.gov.ua/rada/show/v0027950-15#Text (Exhibit M). Order of the First Deputy Head of the Anti-
Terrorist Centre at the Security Service of Ukraine No. 4150g on Temporary procedure for controlling the
movement of persons, vehicles and goods across the contact line within Donetsk and Lugansk regions, 12 June
2015, para. 1.3, available at: https://zakon.rada.gov.ua/rada/show/v415 950-15#Text (Exhibit N).

81 Procedure establishing a special regime of entry and exit, restricting the freedom of movement of citizens,
foreigners and stateless persons, as well as the movement of vehicles in Ukraine or in certain areas of Ukraine
where martial law has been introduced approved by the Resolution of the Cabinet of Ministers of Ukraine No.
1455, 29 December 2021, para. 3, available at: https://zakon.rada.gov.ua/laws/show/1455-2021-m#Text (Exhibit
0).
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platoon may be stationed. The units are usually formed in a single echelon

with holding out a reserve: a platoon or company in a battalion ".%?

110. The same understanding of the functions and tasks of roadblocks in a war zone
corresponds to the practice of other countries. For example, U.S. Army documents

describe the following characteristics and functions of a roadblock:

"DELIBERATE CHECKPOINT

D-32. Deliberate checkpoint is permanent or semi-permanent. It is established
to control the movement of vehicles and pedestrians, and to help maintain law
and order. They typically are constructed and employed to protect an
operating base or well-established roads. Like defensive positions, deliberate
checkpoint should be improved continuously. Deliberate checkpoints: <...>

- Prevent the movement of supplies to the enemy:;

- Deny the enemy contact with the local inhabitants:

- Dominate the area of responsibility around the checkpoint <...>"%3

111. Consequently, General Brown's position that the Bugas roadblock was a civilian object

contradicts Ukraine's official documents (including regulations).

112. The positioning of a civilian-vehicle checkpoint on the territory of a military roadblock
does not change the military nature of this object, but merely raises the issue of the
Ukrainian side's failure to fulfil its obligation to separate military and civilian objects in

order to avoid civilian casualties.

ii. There were fire emplacements, armoured vehicles and other military equipment at

the Bugas roadblock

113. General Brown claims "the lack of armoured vehicles at the Bugas roadblock".84 In a
footnote to this statement, he says that the BRDM-2, shown on a 25 October 2014 image,
is a lightly armoured vehicle, used for scouting and "typically internal and

security/policing roles".®* This claim is incorrect.

82 Ministry of Defence of Ukraine, Combat Statute of the Ground Forces of the Armed Forces of Ukraine, Part 2
(battalion, company), 29 December 2010, available at:
https://drive.google.com/file/d/ IMEA8sqil GpgwGJOgRkpSfeNbgrtmbxj9/view.

8 US Army Fort Benning, Training Manuals, Doctrine  Supplements, available at:
https://www.benning.army.mil/Infantry/DoctrineSupplement/ATP3-
21.8/appendix_d/CheckpointsandTrafficControlPoints/TypesofCheckpoints/index html.

8 Second Brown Report, para. 8.

85 Second Brown Report, para. 8, footnote 17.
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114. The BRDM-2, which presence at the Bugas roadblock General Brown does not deny, is
a combat armoured reconnaissance scout vehicle (abbreviated "BRDM" in Russian). This
combat vehicle falls under the category of "Armoured Combat Vehicles" of the
Wassenaar Arrangement (in particular, paras. 2.1.2 and 2.2.1 of Annex 3) in terms of its
qualities (armour, armament, cross-country capability, reconnaissance capabilities). It
also qualifies as a combat vehicle under the Combat Manual of the Ground Forces of the

).86

Russian Federation (see Figure 7).°® Consequently, the claim that there were no armoured

military vehicles at the Bugas roadblock is incorrect.

< “ k “ < | boeBbie mammHbl: 1 - OoeBas MammHa 1exoTel (oOiiee

1 2 3 o0o3HaueHue); 2 - OoeBasi MalllMHa ME€XOThl, OCHALIEHHAs MUHHBIM
CI G Tpanom; 3 - OponerpaHcnoprep; 4 - OoeBasi pa3Be/bIBaTeIbHAs
1 5 MalInHa; 5 - OpOHMPOBaHHAs Pa3Be/bIBATE/IbHAS J030PHAs MallIMHA

Figure 7 - Excerpt from the Combat Manual for the Preparation and Conduct of Combined

Arms Warfare.?’

* Combat vehicles: 1 - Armoured infantry combat vehicle (generic designation); 2 -
Armoured infantry combat vehicle equipped with mine tracker; 3 - Armoured personnel

carrier; 4 - Reconnaissance combat vehicle; 5 - Armoured reconnaissance scout vehicle

115. Further, not only is the BRDM-2 not "typically" used, it is never in principle used for
policing or "internal and security" roles. It is designed exclusively for military tasks:

reconnaissance, scouting, sabotage, combined arms combat etc.

116. The BRDM-2 turret, which can be seen on one of the images of the Bugas roadblock

published online on 25 January 2015,®® has an automatic grenade launcher mounted on it.

86 «). Tracked, semi-tracked or wheeled self-propelled vehicles, with armoured protection and cross-country
capability designed, or modified and equipped ... 2.1.2 with an integral or organic weapon of at least 12.5 mm
calibre ... 2.2.1 with organic technical means for observation, reconnaissance, target indication, and designed to
perform reconnaissance missions” Wassenaar Arrangement on Export Controls for Conventional Arms and Dual-
Use Goods and Technologies, Vol. 1, Founding Documents, Appendix 3, p. 11, available at:
https://www.wassenaar.org/app/uploads/2021/12/Public-Docs-Vol-I-Founding-Documents.pdf.

87 Ministry of Defence of the Russian Federation, Combat Manual for the Preparation and Conduct of Combined
Arms Warfare, Part 3, Platoon, Detachment, Tank, enacted by Order of the Commander-in-Chief of the Ground
Forces No. 19 of 24 February 2005, p. 141. 141, available at: http://militera.lib.ru/regulations/0/g/2005_bu3.pdf.

8 Counter-Memorial (ICSFT), Annex 193, Svetlana Kondriyanenko's page on the social network Odnoklassniki,
25 January 2015.

Page 40 out of 141



Annex &

This was pointed out in Bobkov First Report.®® Such a weapon as an automatic grenade

launcher cannot be used on a vehicle designed for "policing" purposes.

8 First Bobkov Report, para. 46, figure 14, image 3.
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Figure 9 - Automatic grenade launcher on the BRDM-2 turret at the Bugas roadblock (excerpt
of Figure 14 from Second Bobkov Report).

* Automatic grenade launcher
Ammunition box

Grenade launcher mount
BRDM-2 turret

Observation post
BRDM-2
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rpanaromer PTIN-7 ¢ rpanaroii
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Figure 11 - NSV heavy machine gun, RPG-7 grenade launcher and grenade pocket (excerpt of
Figure 10 from Second Bobkov Report).
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* RPG-7 grenade launcher with a grenade
NSV heavy machine gun
Sandbags
Grenade pocket
BRDM-2

Observation post
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Figure 13 - MT-12 anti-tank gun (excerpt of Figure 12 from the Second Bobkov Report).
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The photos of the Bugas roadblock (see figures 8 through 13 above) also show:

(a) MT-12 anti-tank gun.

(b) NSV large-calibre machine gun;

(c) RPG-7 grenade launcher with a grenade (as well as grenade pocket for RPG-7).%?

All this equipment is not typical of a police checkpoint and is more than typical of a

military roadblock.

The Bugas roadblock had protective structures, in line with UAF regulations

As Colonel Bobkov pointed out,

" As at 09:08 (UTC) on 13 January 2015, the Bugas Roadblock was equipped
and adapted for accommodating military units. This is evidenced by trenches
and fighting holes for personnel, dug-out positions for armoured vehicles,
fortified and protected observation posts, two army tents, motor transport
suitable for transporting personnel."®?

The protective structures of the Bugas roadblock included, among other things, "trenches
for personnel with a total length of about 100m" and fortified dug out positions for

armoured vehicles.”*

General Brown considered the protective structures of the Bugas roadblock insufficient

to conclude that the facility had a military function:

"The trenches appear to be for individual protection"

"The dug-out positions for armoured vehicles are not sited tactically: they are
sited so that vehicles could park there, for which the earthworks provided
limited protection <...>" *°

I disagree with this assessment. First, the mere presence of trenches for personnel and
armoured vehicles, which General Brown does not deny, demonstrates the military

function of the roadblock.

%2 First Bobkov Report, paras. 44-45.
% Ibid., para. 38.
%4 Ibid, para 36.

%5 Second Brown Report, para. 9.

Page 49 out of 141



Annex &

123. Secondly, UAF regulations prescribe organising circular defence of strongholds where

personnel are stationed:

"85. <..> The basis of the defence of an outpost (picket) is individual
company and platoon strongpoints prepared for circular defence, firing
positions for mortars, artillery, and other fire weapons. Firing positions for
combat vehicles are to be equipped both within close squad positions and
along the perimeter of the strongpoint in the most likely directions of enemy
action." %

124. Similar provisions can be found in Russia's combat regulations, e.g:

"493. <...> The position of an outpost (roadblock) is prepared for circular
defence and is arranged taking into account the necessity of drawing duty for
a long time: the main, reserve and temporary firing positions (which are
equipped with firing slits (ports) and splinter-proof head covers), trenches and
full-size communication trenches, blindages, shelters for ammunition, food
and water are created; places for storing weapons and combat training are
established: water and food supplies and the necessary stocks of illuminations
and signal devices are created; main and reserve (temporary) firing positions
are set up for military equipment; controlled minefields and, on concealed
approaches, signal mines are laid. The boundaries of the outpost zone are
marked with signs indicating the conduct standards. At night-time, passage
through and entry to the outpost (roadblock) are closed.”’

125. As I detail below, the Bugas roadblock was manned by personnel. Satellite imagery
confirms that the roadblock had also virtually circular defence (dug-out positions and
trenches for equipment and personnel from the northern, eastern and southern sides, firing
positions and concrete barriers), which is generally in line with the UAF's combat

regulations.

126. Thirdly, the existing fortifications had a defensive function and could be used by the
personnel at the roadblock to repel direct attacks from the north, east and south (to the
west of the roadblock was territory controlled by the UAF). This coincides with the most
likely directions of possible attacks on the roadblock.

% Ministry of Defence of Ukraine, Combat Statute of the Ground Forces of the Armed Forces of Ukraine, Part 2
(battalion, company), 29 December 2010, available at:
https://drive.google.com/file/d/IMEA8sqil GpgwGJOgRkpSfeNbgrtmbx;j9/view.

7 Ministry of Defence of the Russian Federation, Combat Manual for the Preparation and Conduct of Combined
Arms Warfare, Part 2, Battalion, Company, enacted by Order of the Commander-in-Chief of the Ground Forces,
Deputy Minister of Defence of the Russian Federation No 130 of 31 August 2004, available at:
https://www.rulit.me/books/boevoj-ustav-po-podgotovke-i-vedeniyu-obshchevojskovogo-boya-chast-2-batalon-
rota-get-399026.html.
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Fourthly, should the UAF forces retreat closer to Volnovakha, the roadblock equipment
(firing-points, trenches, shelters, fortifications, etc.) would be used to accommodate
larger numbers of personnel and create an important strongpoint to repel enemy attacks
on the line of contact and fire control over the N-20 highway leading to Mariupol. This

confirms the military role of the Bugas roadblock.

Bugas roadblock was part of the defence system UAF

First of all, General Brown, in his second report, agreed with me that there was no

monolithic front line in Ukraine during the period in question:

"<...> there was no monolithic front-line in the sense of unbroken defensive
positions typical of the Western Front in the First World War. The situation
in eastern Ukraine in 2015 was more fluid with dispersed combat positions
able to cover the intervening open ground and a “no-man’s-land,” typically
around 3 km wide in the Volnovakha sector."*®

However, in General Brown's opinion,

"Checkpoints where civilian movement can safely be controlled by internal
security or police forces are routinely separated geographically and
functionally from combat forces in armed conflict zones <...> The Kyiv-2
Battalion personnel and the Border Guard Service members based at the
Buhas checkpoint had no combat role: they were well behind both the first
and second UAF lines of defence <...>"

General Brown's claim is unfounded. Firstly, he continues to refer to the Bugas roadblock
as something it was not (a civilian-vehicle checkpoint). Searches were conducted at the
Bugas roadblock in connection with a military operation (so-called ATO); they were done
by members of a combat unit (the Kiev-2 Battalion).!?’ Such roadblocks are not organised
deep in the territory; they are needed in the war zone to block the enemy and their supply

routes. This is confirmed by the practice of other countries, such as the USA:

"DELIBERATE CHECKPOINT

D-32. Deliberate checkpoint is permanent or semi-permanent. It is established
to control the movement of vehicles and pedestrians, and to help maintain law
and order. They typically are constructed and employed to protect an
operating base or well-established roads. Like defensive positions, deliberate
checkpoint should be improved continuously. Deliberate checkpoints: <...>

%8 Second Brown Report, para. 6.

% ibid., para. 8.

100 See, for example, Memorial, Annex 206.
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- Prevent the movement of supplies to the enemy;

- Deny the enemy contact with the local inhabitants:

- Dominate the area of responsibility around the checkpoint <...>"10!

131. Secondly, concepts such as "front-line defensive position" and "second-line defensive
position", which General Brown uses, are nominal, especially in relation to the Bugas

roadblock area during the period in question.

132. Itis not clear to me why General Brown continues to insist that the Bugas roadblock was
not part of the "front-line or second-line defensive positions of the UAF", when in para.
6 of his second report he admits that there was no monolithic and unbroken front-line in

Ukraine in 2015.

133. As I noted above, the Bugas roadblock had circular defence in accordance with UAF
military regulations, which confirms that the roadblock was part of the UAF defence

system.

134. The fact that the Bugas roadblock was part of the UAF defensive lines is also evidenced
by Ukrainian sources describing the situation around the roadblock.!%? In particular, they
point to the exchange of small-arms fire near the roadblock in 2015 and to the fact that
the vicinity of the roadblock was mined as of 2015:

"A group escorting a humanitarian aid convoy of Akhmetov's HQ came under

crossfire near Volnovakha today. They were on their way from Donetsk,
where the HQ's logistics centre is located, towards the Bugas roadblock.

No members of the Humanitarian HQ were injured. The escort vehicle turned
around and drove away to a safe distance.

At the same time, there were Red Cross humanitarian mission vehicles near
Bugas, returning from Donetsk after delivering aid. The Red Cross convoy
was also forced to turn around."'%?

00 US Army Fort Benning, Training Manuals, Doctrine Supplements, available at:
https://www.benning.army.mil/Infantry/DoctrineSupplement/ATP3-
21.8/appendix_d/Checkpointsand TrafficControlPoints/TypesofCheckpoints/index html

102 Kharkiv Human Rights Group, How to Drive Across the Line of Contact. Step-by-step instructions (9 September
2015), available at: https://khpg.org/1441791221 (Exhibit P). See also, Rinat Akhmetov's Foundation, How to
drive across the contact line. Step-by-step instructions (25 September 2015), available at:
https://akhmetovfoundation.org/ru/news/kak-proehat-cherez-lynyyu-soprykosnovenyya-poshagovaya-
ynstruktsyya (Exhibit Q).

103 Rinat Akhmetov Foundation, Akhmetov’s Headquarters Humanitarian Aid Escort Team Comes under Fire (25
June 2015), available at: https://akhmetovfoundation.org/ru/news/grupa-suprovodu-gumanitarnogo-vantazhu-
shtabu-ahmetova-potrapyla-pid-obstril (Exhibit S).
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"If you go through the Bugas roadblock, you book a night in Mariupol, you
can't go there and back in a day (well, except on Sundays I guess) <...>
there are no portable toilets (like at Zaitsevo roadblock) here and people go
to the bushes. Signs of "mines" are not installed everywhere, demining has
not been done completely, so six civilians have been blown up this summer
alone. They just went 'to the bushes'."!%*

135. Itis difficult to imagine laying mines in the surroundings of an ordinary police checkpoint
for "administrative purposes" - especially in such a way that civilians could have been,
and have been, wounded by mines. The placement of mines in the area around the Bugas
roadblock was carried out only for military purposes, for example: to prevent sabotage
and reconnaissance groups from penetrating the area while bypassing the roadblock, to

prevent the enemy from encircling the roadblock, etc.

136. I should reiterate that in areas of combat operations defensive lines, areas where military
units are deployed, fighting positions, artillery positions, material depots, roadblocks, etc.
are set up in a certain order. Depending on the situation they may or may not be occupied
by certain units. All these elements are geographically separated, but are functionally
linked in the context of operational preparedness into a certain system to implement the

command's intent.

137. Regardless of the distance to the UAF defence lines, each of these elements performs a
specific task. The execution of these tasks is spread out over time according to the

command's intent.

138. Roadblocks are usually tasked with preventing various enemy mobile teams, including

sabotage and reconnaissance teams, from entering the area.

139. Roadblocks also perform the "fire control” function in relation to a particular section of
road (supply route) or terrain, i.e. they exercise control not through physical presence but

through the ability to attack a particular area.

140. The Bugas roadblock clearly fulfilled military tasks. They included preventing enemy
mobile groups and sabotage and reconnaissance groups from entering the area, as well as

fire control over the H-20 road section and the relevant terrain. I spoke about these

104 Kharkiv Human Rights Group, How to Drive Across the Line of Contact. Step-by-step instructions (9 September
2015), available at: https://khpg.org/1441791221 (Exhibit P).
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141.

142.

143.

functions of the roadblock in my First Report.!% These functions have not been taken into
account or evaluated in any way by General Brown. Thus, General Brown has not refuted

that the Bugas roadblock was a military facility.

The relative remoteness of the Bugas roadblock from other UAF positions should not
fundamentally affect the assessment of its role. In any case, as shown in Figure 24 and
Table 3 of the First Bobkov Report, the nearest military objects visible on satellite
imagery were located at a short distance to the Bugas roadblock - less than 2 km
(including self-propelled artillery positions, trenches and dug-out positions for armoured
vehicles).!% This confirms that the roadblock was "embedded" in the general system of

the UAF defensive lines.

General Brown points out that I have not provided evidence that the artillery positions
near the Bugas roadblock were occupied at the time of the shelling.'”” However, the
relevant evidence is available to Ukraine. If the artillery positions had indeed not been
occupied, the Ukrainian side would have provided confirmation of this. As no such
evidence has been presented, I assume that these positions were used at the relevant time

period.

As far as can be ascertained from open sources, these artillery positions were actively

used during the shelling of the Bugas roadblock. For example:

“13.01.15. Military review by military correspondent with call sign "Samur".

The town of Dokuchayevsk remains under fire from Ukrainian punitive
forces. It is being shelled from artillery positions to the west of Yelenovka
and in the vicinity of Volnovakha. The town is in the "focus" of the
intersection of two directions of fire.

On the morning of 12 January, a day shift who had arrived by bus at the
Dokuchayevsky dolomite quarry was forced to rush out of the bus and
immediately hit the ground: at the same time another firing attack began.

On the same day, shrapnel hit a resident of the village of Aleksandrinka, east

of Dokuchayevsk. The shells landed specifically in the private sector

there” 108

195 First Report, paras. 47-53.
19 Second Bobkov Report, Table 3, paragraphs 22 and 26 in Table 3.

107 Second Brown Report, para.14.

108 VK ontakte page, Novorossiya militia reports. Military review by military correspondent call sign "Samur" (13
January 2015) available at: https://vk.com/wall-57424472 39169 (Exhibit T).
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144. Consequently, I believe that the fact that the Bugas roadblock has a combat mission and
that its geographical location and the presence there of an active offensive combat or
reconnaissance unit, which was performing its tasks at the time of the shelling, indicate

that the Bugas roadblock occupied an important place in the UAF defence system.

V. The Bugas roadblock was manned by military units

145. General Brown cites the following to support his conclusions about the civilian role of
the roadblock:

"The Kyiv-2 Battalion personnel and the Border Guard Service members

based at the Buhas roadblock had no combat role: they were ... “part of the

Ministry of Internal Affairs'."!%

146. In other words, to substantiate his argument that there were no military units at the
roadblock, General Brown refers only to the fact that the Kiev-2 Battalion was part of the
Ukrainian Ministry of Internal Affairs.

147. 1 have already noted in my First Report that the Kiev-2 Battalion carried out combat
missions and was equipped with heavy weapons and military equipment,'!° that is, it was
not a police unit in the usual sense, but a combat formation. General Brown did not refute

this.

148. The deployment of combat formations at roadblocks is a common practice stipulated by

military regulations. For example:

"477. <..> In addition, a battalion (company) may be called upon to support
the service and combat activities of border troops, conduct combat and other
actions during a border armed conflict and during the resolution of a border
incident (provocation). In an internal armed conflict, in cooperation with units
of other troops, it may participate in disarmament activities (seizure of
weapons) from the local population; assist law enforcement agencies in
performing their assigned tasks (reinforcement of public order enforcement
posts, roadblocks, maintenance of special movement regime in the area of an
armed conflict,, etc.).!!!

199 Second Brown Report, para. 8.
!0 First Report, paras. 53-55.

"I Ministry of Defence of the Russian Federation, Combat Manual for the Preparation and Conduct of Combined
Arms Warfare, Part 2, Battalion, Company, enacted by Order of the Commander-in-Chief of the Ground Forces,
Deputy Minister of Defence of the Russian Federation No 130 of 31 August 2004, available at:
https://www.rulit.me/books/boevoj-ustav-po-podgotovke-i-vedeniyu-obshchevojskovogo-boya-chast-2-batalon-
rota-get-399026.html.
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149. It is not clear to me why General Brown is convicted that the personnel stationed at the
roadblock were not performing combat tasks. As I pointed out above and in my First
Report,'!? the personnel stationed at the Bugas roadblock were performing several
important tasks directly related to combat operations. These tasks included, at least, the

following:

(a) To control the N-20 highway leading to Mariupol and prevent the DPR and LPR

forces from using the highway;
(b) To be ready to repel possible attacks directed at the roadblock;

(c) Toprevent DPR or LPR sabotage and reconnaissance groups from entering the area

of hostilities or crossing the line of contact; and

(d) To protect the redeployment of military equipment by road to supply and reinforce

troops.

150. The absence of UAF personnel at the Bugas roadblock during the shelling (if indeed they
were not there) can only be demonstrated by the Ukrainian side by presenting documents
on the location and tasks of the UAF units deployed in that period (plans, instructions,
orders, battle books, etc.). Ukraine did not provide such documents. On the contrary, it
follows from the documents provided by the Ukrainian side that the UAF personnel were

stationed at the roadblock, as the roadblock is directly referred to as an "UAF roadblock":

"... conducted a review — sections of land located near a roadblock of the
Armed Forces of Ukraine, located on the territory of fixed post No. 5 of the
Department of the State Automobile Inspection of the Directorate of the
Ministry of Internal Affairs of Ukraine (UDAI GUMBS) in the Donetsk
region on highway H-20 <..>";!13

" The subject of the review is the section of the area located on the area of a
roadblock of the Armed Forces of Ukraine <...>";'!4

"<..> conducted a review of the scene (territory) located around the
roadblock of the Armed Forces of Ukraine on highway N-20 <., >".113

112 First Report, paras. 53-55, Annex 1.

113 Memorial, Annex 87, Record of inspection by SBU Captain V.V. Romanenko dated 16 January 2015.
114 Ibid.

115 Memorial, Annex 87, Record of inspection drawn up by SBU Lieutenant Colonel of Justice O. V. Martynyuk
dated 16 January 2015.
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151. Even if only servicemen from the Kiev-2 Battalion (formally part of the Ukrainian
Ministry of Internal Affairs) and staff from the Ukrainian Border Guard Service were
present at the Bugas roadblock at the time of the shelling, this does not mean that the

Bugas roadblock was a purely civilian object.

152. First of all, the so-called ATO was led by the UAF. It is widely known that not only the
UAF, but also the so-called "volunteer battalions" or "territorial defence battalions"
fought on the Ukrainian side against the DPR and LPR armed forces, one of which was
the Kiev-2, which was redeployed to the Bugas roadblock in October 2014 during a
rotation (according to reports by Kiev-2 representatives).!'® In June 2014, a few months
before the Bugas roadblock was shelled, the Ukrainian Ministry of Defence had
announced that all battalions participating in the ATO in south-eastern Ukraine would be

operationally subordinated to the ATO leadership.'"”

153. Thus, not only was the Kiev-2 Battalion in practice a combat unit equipped with heavy
weapons and military equipment,'!® but it was also formally subordinate to the ATO

command.

154. Since the Bugas roadblock was occupied by a combat unit (Kiev-2 Battalion), it certainly
played a military role and was one of the elements in the overall system of the UAF

defensive lines in the ATO zone.

vi. The Kiev-2 Battalion stationed at the Bugas roadblock was not a police force but a

combat unit made up of members of neo-Nazi groups

155. General Brown, insisting that the personnel stationed at the Bugas roadblock had not
played any offensive role, refers only to the Kiev-2 Battalion's incorporation into the
Ministry of Internal Affairs and the location of the roadblock away from the DPR's

forward positions.'!”

'8 First Report, para. 54.

"7 Ministry of Defence of Ukraine, Press Release, Territorial Defence Battalions Will Be Subordinated to ATO
Leadership, - Mikhail Koval, 18 June 2014, available at:
https://web.archive.org/web/20140618193418/https://www.kmu.gov.ua/control/uk/publish/article?art_id=24739
9455&cat_1d=244276429 (Exhibit U).

118 First Report, paras. 53-55.

119 Second Brown Report, para. 8.
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156. In addition to the data already given in the First Report and above that the Kiev-2
Battalion was actively involved in combat operations'?’ and was a military formation both
in practice and officially (due to its subordination to the ATO command), I would like to

draw attention to the following circumstances:
(a) The Kiev-2 Battalion included representatives of radical neo-Nazi groups;
(b) References to Nazi symbols are present on the battalion's flag;

(c) Representatives of the battalion have been accused by the Ukrainian authorities of

committing grave crimes.

157. The core of the Kiev-2 Battalion consisted of members of the right-wing radical groups
C14 (Sich) and Svoboda, as the commander of the Kiev-2 Battalion Bogdan
Voitsekhovsky,!?! and the leader of the organisation's movement Yevgheniy Karas
reported in interviews with the press.!?> For example, one of the leaders of C14, Andrey
Medvedko, who is accused of murdering prominent Ukrainian journalist Oles Buzina,

fought in Kiev-2 Battalion:

"During the revolution, C14 played an important role in Svoboda's seizure of
the Kiev Municipal Administration building, where Medvedko was one of the
custodians. The group's activities as part of the self-defence on Maidan were
repeatedly criticised: the fans caught "unreliables" and allegedly even set up
a "torture room" in the basements of the Kiev Municipal Administration.
However, according to eyewitnesses, C14 did not directly participate in the
clashes on 18-20 February.

After Yanukovich was overthrown and the clashes in the east began, most of
the fans continued to stay in Kiev. In May 2014, Medvedko tried to run for
the Kiev Council on behalf of Svoboda, but was defeated. Already in the
summer, during active hostilities, he joined the Kiev-2 Battalion of the
Ministry of Internal Affairs and went to the front together with other C14
members. Menson [Medvedko] officially left the battalion just a couple of
weeks before his arrest."!??

120 First Report, paras. 53-55, Addendum 1.

12 Spilno, Kiev-2 Battalion Commander - I Wish Children Wanted to Live in Our Country. I Wish Our country
Was in Order (24 December 2017), available at: https://spilno.net/komandir-batalona-kiev-2-ya-xochu-chtoby-
deti-xoteli-zhit-u-nas-v-strane-chtoby-v-etoj-strane-byl-poryadok/ (Exhibit V).

122 Radio Liberty, "CI4". Radical Nationalists or Neo-Nazis? (19 March 2018), available at:
https://www.radiosvoboda.org/a/29109819.html (Exhibit W).

123 Vesti Reporter, Manson, Warrior of Allah (26 June - 2 July 2015), available at:
https://web.archive.org/web/20150629231944/http://reporter.vesti-ukr.com/art/y2015/n22/16392-menson-voin-
allaha html#.VZHSI3bP02w (Exhibit X).
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"C14's street activity has been growing markedly in recent months. Fighters
from the group were seen attacking the anarchist march on 1 May, but the real
breakthrough for the group was organising an attack on the Kiev Gay Pride.
Although Right Sector then claimed responsibility for the clashes with the
police, the main mobilisation of right-wing radicals was through the C14-
owned Zero Tolerance public service.'**
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"C14" was recognised as a nationalist organisation by the Bureau of Democracy, Human

Rights and Labour of the US State Department for its violent attacks on members of

The international terrorism research and analysis organisation TRAC has listed C14 as a

terrorist organisation.'?® " C14 " is named as a neo-Nazi organisation:

in a statement from the UK Parliament:

"<..> That this House is deeply concerned by the reporting by the BBC of
the Kiev-based organisation C14, a far right organisation with neo-Nazi
origins; considers the reporting of C14 activities fails to uphold BBC editorial
values; is further concerned that the BBC has afforded a degree of legitimacy

In statements by human rights organisations, for example:

"This attack came just 10 days after members of the neo-Nazi paramilitary
group C14 filmed themselves carrying out a pogrom in the Lysa Hora nature
reserve near Kyiv, where they drove fifteen families from their homes. As
reported by ERRC on April 21, a C14 gang, carrying weapons, attacked the
Roma. A video posted days later showed whole families with small children
fleeing in terror, chased by masked men who hurled stones and sprayed them
with gas canisters, before setting their tents ablaze.

What is especially sinister is the evidence of official collusion in each of these
attacks. Following the first attack, the prominent C14 member Serhiy Mazur
openly boasted on his Facebook page about the successful operation, as the

158.
national minorities, journalists, etc. '%°
159.
(a)
to C14."127
(b)
Official collusion
124 Vesti

Reporter, Manson, Warrior of Allah (26 June - 2 July 2015), available

at:

https://web.archive.org/web/20150629231944/http://reporter.vesti-ukr.com/art/y2015/n22/16392-menson-voin-
allaha html#.VZHSI3bP02w (Exhibit X).

125 Ukrainian News, US Considers C14 and National Corps Nationalist Hate Group (14 March 2019), available
at: https://ukranews.com/en/news/619748-u-s-considers-c14-and-national-corps-nationalist-hate-groups (Exhibit

Y).

126 Ukrainian News, Ukrainian Nationalist Organisation C14 Has Been Listed As a Terrorist Organisation by
TRAC International (15 November 2017), available at: https://ukranews.com/news/530220-mezhdunarodnaya-
organyzacyya-trac-vnesla-ukraynskuyu-nacyonalystycheskuyu-organyzacyyu-s14-v (Exhibit Z).

127 UK Parliament, REPORTING OF UKRAINE BY THE BBC - Early Day Motions (30 October 2017), available
at: https://edm.parliament.uk/early-day-motion/50927 (Exhibit AA).
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result of collaboration between Cl4 and the Holosiyviv District
Administration."'?®

"The United States Holocaust Memorial Museum expresses deep concern
regarding recent manifestations of intolerance and antisemitism in Ukraine
including violence directed against the Romani communities in Kyiv and
L’viv. On April 21 members of the neo-Nazi Ukrainian organization C14 in
the Holosiyiv District of Kyiv forced 15 families to flee the area and burned
down their dwellings. On May 9, approximately 30 masked men burned down
the Rudne settlement in the L’viv district."!?’

"Neo-Nazi C14 vigilantes appear to be cooperating with Kiev police in latest
'purge' of Roma

Members of the neo-Nazi C14 movement, together with the NGO Kiev City
Watch, which is led by C14 activist Sergey Bondar, conducted another raid,
kicking Roma out of the area around Kiev's Yuzhny railway station. The raid
did not seem to be accompanied by shocking footage of violence like the other
five this year, but that is the only positive difference. What is far more
worrying is that the action appears to have been facilitated by the police and,

in fact, received enthusiastic coverage on national television news".!3°

(¢) In stories by international news agencies and media outlets, for example:

"The recent brutal stabbing of a left-wing anti-war activist named Stas
Serhiyenko illustrates the threat posed by these extremists. Serhiyenko and
his fellow activists believe the perpetrators belonged to the neo-Nazi group
C14 (whose name comes from a 14-word phrase used by white supremacists).
The attack took place on the anniversary of Hitler’s birthday, and C14’s
leader published a statement that celebrated Serhiyenko’s stabbing
immediately afterward."!3!

"Marking the start of the wave of violence was an arson attack on the Lysa
Hora nature reserve settlement in Kiev on 21 April by roughly 30 members
of C14, a neo-Nazi group. Police arriving at the scene allegedly failed to
protect the families and instead advised them to leave Kiev."'*? .

128 European Roma Rights Centre, Anti-Roma Pogroms in Ukraine: On C14 and Tolerating Terror (12 June 2018),
available at: http://www.errc.org/news/anti-roma-pogroms-in-ukraine-on-c14-and-tolerating-terror (Exhibit AB).

129 US Holocaust Memorial Museum, US Holocaust Memorial Museum Expresses Deep Concern About Anti-
Romani Violence and  Antisemitism in Ukraine (14 May 2018), available at:
https://www.ushmm.org/information/press/press-releases/museum-expresses-deep-concern-about-anti-romani-
violence-and-antisemitism-i (Exhibit AC).

130 Kharkiv Human Rights Group, Neo-Nazi C14 vigilantes appear to work with Kiev police in latest "purge” of
Roma (25 October 2018), available at: https://khpg.org//en/1540419843 (Exhibit AD).

131 The Washington Post, Ukraine's ultra-right militias are challenging the government to a showdown (15 June
2017), available at: https://www.washingtonpost.com/news/democracy-post/wp/2017/06/15/ukraines-ultra-right-
militias-are-challenging-the-government-to-a-showdown/(Exhibit AE).

132 The Guardian, "They wanted to kill us": masked neo-fascists strike fear into Ukraine's Roma (27 August 2018),
available at: https://www.theguardian.com/global-development/2018/aug/27/they-wanted-to-kill-us-masked-neo-
fascists-strike-fear-into-ukraines-roma (Exhibit AF).

Page 60 out of 141



Annex &

160. Further, the Kiev-2 Battalion has its own flag with a coat of arms. It can be seen, for
example, in the photo of the Bugas roadblock given in Bobkov First Report.'** This photo
was posted on the battalion's Facebook page'** (see Figure 10 above). The flag has
symbols used in Nazi Germany or at least referring to Nazi symbols (skull, runes Teivaz
(Tur)'* and Algiz (Lebensrun)!®%, see Figure 14). Also on the flag is the slogan "Freedom

or Death", used by Ukrainian nationalists.'’

161. C14 also uses neo-Nazi symbols (See Figures 15 - 18).!3® The very name "C14" is a

reference to the neo-Nazi slogan "14/88".!%

162. Cultivation of Nazi ideas and admiration for the Wehrmacht army by the commander of

the Kiev-2 Battalion is confirmed by former battalion member Dmytro Tsvetkov. '4?

163. All these facts further demonstrate that the Kiev-2 Battalion was not a regular police unit,
allegedly busy checking documents at the roadblock (as General Brown is trying to
claim), but an active combat unit that took part in military operations against DPR and

LPR forces.

133 See Figures 9 and 10 and image 1 in Appendix 4 to Bobkov First Report.

134 Counter-Memorial (ICSFT), Annex 152, The Facebook page of the Kiev-2 Special Purpose Battalion, 10
October 2014.

135 Greater Manchester Police Counter Terrorism Branch Prevent Team, Extreme Right Wing symbols, numbers
and acronyms, available at:
https://web.archive.org/web/20200512034250/https://www.trafford.gov.uk/residents/community/community -
safety/docs/extreme-right-wing-symbols.pdf (Exhibit AG).

136 Bell Tower, Rune Symbols and Meanings: Life / Man Rune (21 July 2018), available at:
https://www.belltower news/die-man-rune-51318/ (Exhibit AH).

37 Nash Kiev, Ukrainian Nationalism: Freedom or Death and the Preservation of Statehood,
https://nashkiev.ua/life/ukrainskii-natsionalizm-volya-abo-smert-ta-zberezhennya-derzhavnosti (Exhibit AI).

138 Source photo: Nigilist, "C14" and "Osvytnya Assambleya": teaching bad things at the public's expense (28
October 2017), available at: https://www nihilist.1i/2017/10/28/s14-i-osvitnya-asambleya-nauchim-plohomu-za-
obshhestvenny-j-schyot/(Exhibit AJ).

139 ADL, 1488: Symbol of Hate, available at: https://www.adl.org/resources/hate-symbol/1488 (Exhibit AK).

140 See YouTube, Dmitriy Tsvetkov, Battalion "Kiev-2". The Confidential Materials. Part 1 (9 February 2015),
available at: https://www.youtube.com/watch?v=00t70PcaGYM (Exhibit AL).
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E. UKRAINE DID NOT TAKE STEPS TO SEPARATE A MILITARY FACILITY FROM CIVILIAN

OBJECTS, CIVILIANS WERE USED AS ""HUMAN SHIELDS" BY THE UAF

164. In this section, I will proceed on the assumption that the shelling of the Bugas roadblock
was carried out by DPR forces (I don't agree with this and I am inclined to the version of
shelling by the UAF). I will consider the reasons for the damage caused to civilians as a

result of the attack on the roadblock.

i. Ukraine has not taken steps to separate a military facility from civilian objects

165. As I will show below in a separate section, the Bugas roadblock was a military facility
and, therefore, a legitimate military target for shelling. I believe that collateral damage
occurred due to Ukraine's failure to make a separation between a military facility and
civilian objects. If, as Ukraine claims, there were checks on civilians and civilian vehicles
at the Bugas roadblock, this means that these individuals and vehicles were at risk of

being fired upon while at the military facility.

166. As can be seen from the analysis of satellite imagery cited in Bobkov Second Report, an
appropriate separation was carried out by DPR forces on the outskirts of Yelenovka: the
entry control checkpoint for civilian vehicles was separated from the fortified roadblock.

As Colonel Bobkov points out:

"There was a DPR strongpoint 400m further southeast, which had already
existed by the time the construction of the checkpoint began, meaning that
the checkpoint was being constructed at a fairly considerable distance from
the existing combat position (see Figure 4)."!43

167. Ukraine subsequently carried out such separation, but this was done several months after
the shelling of the Bugas roadblock. As seen on satellite imagery, Ukraine built a new
entry control checkpoint on the N-20 highway near the settlement of Berezovoye which
became operational in June 2015.'* That is, Ukraine relocated the crossing point for
civilian traffic from the Bugas roadblock to a new location. The fortified combat position
(roadblock) was no longer co-located with the checkpoint, as previously, but was placed

separately, a few hundred metres away.!* This shows that Ukraine understood the

143 Second Bobkov Report, para 28.
144 Ibid., para 30.
145 Ibid., paras. 31-32.
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168.

169.

170.

il

171.

dangers of co-locating military and civilian facilities, but in the case of Bugas roadblock

it failed to take this precautionary measure, exposing the civilian population.

A similar separation of a fortified roadblock from a civilian checkpoint has been
implemented by Ukraine on other occasions. As Colonel Bobkov points out on the basis

of a satellite imagery analysis:

"when constructing the new checkpoint in Berezovoye, Ukraine (just like
DPR in Yelenovka) chose to separate the military facility from the civilian
facility, thereby refusing to use the same object as both a military roadblock
and a checkpoint for civilian traffic (unlike the Bugas roadblock in January
2015)u 146

Furthermore, the subsequent separation of military and civilian functions at the Bugas
roadblock by Ukraine is confirmed by the fact that in 2018 (at the time of General Brown's

visit) the Bugas roadblock continued to be used by Ukraine as a fortified combat position:

"(a) the area of the roadblock had increased by 42%;

(b) concrete blocks in the carriageway designed to reduce the speed of
vehicles on both sides of the roadblock had been removed;

(c) the length of trenches for personnel had increased eightfold (up to 800

m). 147
Thus, the military equipment, fortifications and presence of a combat unit at the Bugas
roadblock in January 2015 meant that the roadblock was a military object. As Colonel
Bobkov correctly pointed out, Ukraine did not separate the facilities at the Bugas
roadblock which had an administrative function (document checks and inspection of
civilian vehicles) and a military function (preventing the entry of enemy mobile groups,
deployment of personnel, fortifications, etc.). This is the main reason for the collateral

damage that occurred when the Bugas roadblock was hit by artillery.

UKkraine used civilians as "human shields"

The Ukrainian legislation adopted in relation to so-called ATO explicitly provided for the
possibility of conducting searches of civilians in the territory of a roadblock where
personnel, military equipment and firing positions were simultaneously deployed:

"A roadblock (hereinafter, "RB") is a barrier point in a certain place (on a
sector of terrain, in a building or a complex of buildings) in the ATO area,

146 Second Bobkov Report, para 31.
47 Ibid., para 49.
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which is designed to: control the movement of people and vehicles; check
identity documents of persons; conduct searches of persons and inspections
of things they are carrying; conduct inspections of vehicles and things they
are carrying in order to prevent unauthorized entry by persons into
uncontrolled territory, infiltration from uncontrolled territory by terrorists and
their accomplices, and the import (export), into and out of the ATO area, of
items and substances withdrawn from civilian circulation or restricted in
circulation; and to protect forces and means involved in the ATO from

unlawful encroachments by terrorists and illegal armed (paramilitary)

rou S”148

"A roadblock is a fortified checkpoint temporarily established by decision of
the military command at the entrance to/exit from a territory under martial
law _and under a special regime (except for the state border), where the
following facilities are set up: places for checking persons, vehicles, luggage
and goods; positions for weapons and military equipment; and rest areas and
facilities for life support for military personnel who perform tasks at such
access control point, who may include officers of military formations and law
enforcement bodies engaged, in accordance with the law, to enforce the legal
regime under martial law."'%’

172. In addition, reports from NGOs confirm that the UAF repeatedly used civilian objects to
deploy military personnel, military equipment, ammunition armoured vehicles during the

conflict with the DPR and the LPR:

"29. On August 18, 2014, Ukrainian government forces entered School
Number 14 in Ilovaisk and set up a headquarters there. The school principal
told Human Rights Watch that the soldiers remained in the school building
for two weeks.

30. During their stay, the principal said, the soldiers damaged the school
furniture, broke all the doors and smashed 11 school computers. Neighbors
and a school caretaker told Human Rights Watch that government forces fired
at rebel forces from positions in the field near the school. Researchers found
several unexploded landmines on the school grounds, apparently ejected from
the supply truck they were stored on when the truck was attacked while
parked in the schoolyard."!>°

148 Order of the First Deputy Head of the Anti-Terrorist Center at the Security Service of Ukraine No. 270g on
Temporary procedure for controlling the movement of persons, vehicles and cargo along the contact line within
Donetsk and Lugansk regions, 22 January 2015, para. 1.2, available at:
https://zakon rada.gov.ua/rada/show/v0027950-15#Text (Exhibit M). The same definition is enshrined in the
Order of the First Deputy Head of the Anti-Terrorist Centre at the Security Service of Ukraine No. 4150g on
Temporary procedure for controlling the movement of persons, vehicles and goods across the contact line within
Donetsk and Lugansk regions, 12 June 2015, para. 1.3, available at:
https://zakon rada.gov.ua/rada/show/v415 950-15#Text (Exhibit N).

149 Procedure establishing a special regime of entry and exit, restricting the freedom of movement of citizens,
foreigners and stateless persons, as well as the movement of vehicles in Ukraine or in certain areas of Ukraine
where martial law has been introduced approved by the Resolution of the Cabinet of Ministers of Ukraine No.
1455, 29 December 2021, para. 3, available at: https://zakon.rada.gov.ua/laws/show/1455-2021-n#Text (Exhibit
0).

150 International Committee of the Red Cross, Eastern Ukraine, Attacks Against and Military Use of Schools,
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173. Such tactics by the UAF must be taken into account when assessing the causes of

174.

175.

"Ukraine’s Ministry of Education and Science has acknowledged that
Ukrainian government forces have used schools for military purposes. The
Ukrainian government should deter the military use of schools by, among
other things, endorsing the UN Safe Schools Declaration."'>!

"On 31 July 2014, Mr Anton Verenich and Mr Vasiliy Verenich were
detained by Ukrainian military on suspicion that they were engaged in
artillery spotting for the armed groups of the ‘Lugansk people’s republic’.
They were taken to the unit of the Ukrainian Armed Forces then located in a
recreational facility located near the village of Vesyolaya Gora
(Slovianoserbskyi district, Lugansk region). The men were held in a dry well
with round concrete walls. A drunken soldier, reportedly convinced that they
were involved in the death of a colleague, threw a combat grenade into the
well, killing both men."!%2

collateral damage in the shelling of the Bugas roadblock.

In my view, this indicates that the UAF were deliberately using the civilian population as
a "human shield", an additional protective factor for their own forces at the Bugas

roadblock.

That said, the rules of engagement do not prohibit commanders from deciding to hit a
target if it is likely to cause collateral damage. An attack may be carried out even if there
is a risk of collateral damage. The commander weighs that risk against the objective of
hitting the military target. For example, the German rules for the conduct of military

actions say:

"415. The presence or movements of civilians may not be used to render
certain locations immune from military operations, in particular to shield
military objects from attacks or to shield, favour or impede military
operations. The Parties to the conflict must not direct the movements of
civilians in order to attempt to shield military objectives from attacks or to
shield military operations (4 28; 5 51 para.7)._The misuse of protected persons
as a shield for military objectives is a violation of international law and is
punishable as a war crime (33 8 para.2 lit.b xxiii; 35 11 para.l no.4). What is

available at: https://casebook.icrc.org/case-study/eastern-ukraine-attacks-against-and-military-use-schools.

151 Global Development Commons, Attacks on Schools. Military Use of Schools during the Armed Conflict in
Eastern Ukraine, 2016, available at: https://gdc.unicef.org/resource/attacks-schools-military-use-schools-during-

armed-conflict-eastern-ukraine.

152 OHCHR, Report on the Accountability for killings in Ukraine from January 2014 to May 2016, Annex 1,
para. 61 available at:

https://www.ohchr.org/sites/default/files/Documents/Countries/UA/OHCHR ThematicReportUkraineJan2014-

May2016_EN.pdf.

Page 70 out of 141



Annex &

more, this does not mean that the military objective must not be attacked
<“.>u.153

176. Therefore, the collateral damage caused by the shelling of the Bugas roadblock is a

consequence of the UAF tactic of using civilians as "human shields".
F. RATIONALE FOR THE ATTACK ON THE BUGAS ROADBLOCK AS A MILITARY OBJECT

177. In this section, I will assume that the Bugas roadblock was shelled by DPR forces (even
though I am inclined to the version of shelling by the UAF). I will consider the military
rationale and in general the reasons for the attack by DPR forces on the Bugas roadblock

as a military object.

i. The shelling of the Bugas roadblock was not an "isolated incident"

178. General Brown, in his second report, concludes that the attack in question was isolated:
there had allegedly been no shellings in the area for some time. General Brown points out
that Colonel Bobkov's analysis does not include the craters that would have resulted from

ongoing shellings of targets in the area.!'>*

179. First of all, this statement is puzzling in light of General Brown's overall position. After
all, if, as he claims, the DPR forces would indeed have intended to "terrorise" civilians
travelling through the roadblock, such shellings would undoubtedly have been repeated,
and precisely at times when civilians are most concentrated. On the contrary, if, as he also
claims, the shellings of the roadblock did not achieve military objectives, the cessation of
such shellings after the one that was "unsuccessful" from a military perspective would
confirm that the DPR forces were guided solely by military necessity. Thus, this
conclusion by General Brown only confirms the position that the attack on the roadblock,
if indeed carried out by DPR forces, was for purely military rather than "terrorist"

purposes.

180. General Brown also considers my assumptions about shellings in the area to be based on

"unverified social media posts".!>> This claim by General Brown is incorrect.

153 Federal Ministry of Defence of the Federal Republic of Germany, Joint Service Regulation (ZDv) 15/2, Law

of Armed Conflict, Manual, May 2013, available at: https://www.onlinelibrary.iihl.org/wp-

content/uploads/2021/05/GER-Manual-Law-of-Armed-Conflict.pdf.
154 Second Brown Report, para 11.

155 Ibid.
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181.

182.

183.

184.

185.

Para. 15 of my First Report also cites official sources: judgments of Ukrainian courts
against individuals prosecuted for allegedly providing information to the DPR. It follows
from these official documents of Ukraine (I assume their authenticity) that active
hostilities did take place in the vicinity of the Bugas roadblock during the period in

question. General Brown does not comment on these documents in any way.

For example, the decisions of Ukrainian courts state that, on 5 December 2014, a self-
propelled howitzer battery was shelled from BM-21 Grad MLRS near the village of
Blyzhneye (about 2 km from the Bugas roadblock),'”® on 26 December 2014, the
movement of military vehicles through Volnovakha town and Bugas settlement (about 3
km from the Bugas roadblock) was observed,'*” and, on 22 January 2015, the presence of
UAF military vehicles was discovered in Blyzhneye and Rybinskoye settlements (about
6 km from the Bugas roadblock).!>®

Regarding social media publications, I would like to disagree with General Brown: if
there is a sufficient number of such sources, and they are different, then the results of the

analysis of these sources can shed considerable light on the event in question.

Moreover, as Colonel Bobkov noted, there were active artillery positions of the UAF near
the Bugas roadblock.'>® Bobkov Second Report reiterates that these artillery positions
were located 4-5 km away from the roadblock.!®® This leads me to believe that UAF
vehicles carrying ammunition for the artillery positions passed through the Bugas

roadblock and that ammunition supplies were probably stored on the roadblock territory.

Finally, contrary to General Brown's assertion,'®!

the Bugas roadblock underwent quite
significant changes in 2018. Firstly, "the roadblock structures for civilian passage across

the line of contact between the opposing sides were dismantled",'s? while the size of the

136 Counter-Memorial (ICSFT), Annex 57, Ukraine, Oktyabrsky District Court of Mariupol, Case No. 263/574/15-
k, Judgment, 15 January 2015.

157 Counter-Memorial (ICSFT), Annex 60, Ukraine, Volnovakha District Court, Case No. 221/1370/15-k,
Sentence, 20 May 2015.

158 Counter-Memorial (ICSFT), Annex 62, Ukraine, Volnovakha District Court, Case No. 221/1556/15-k,
Sentence, 23 September 2015.

159 First Bobkov Report, para. 55, figure 23.

160 Second Bobkov Report, para 53.

161

Second Brown Report, para. 10.

162 Second Bobkov Report, para 50.
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roadblock increased, with the total length of the trenches increasing eightfold. In other
words, the roadblock in 2018 still fulfilled the function of a military facility (a fortified
roadblock), but it no longer combined this military function with a civilian one. I agree
with Colonel Bobkov that this demonstrates that the Bugas roadblock was in 2015 (and

remained in 2018) a military facility.'®?

ii. Military equipment and supplies for UAF positions passed through the Bugas
roadblock

186. General Brown states that

"There is neither evidence that the shelling was targeted against military
supplies nor that resupply convoys or UAF reinforcements were transiting the
Buhas roadblock at the time of the ... shelling ".'®*

187. However, as mentioned above, in para. 15 of my First Report, there are court decisions
from which it follows that there was movement of UAF military equipment near the
Bugas roadblock.'® T am certain that this military equipment passed through the Bugas
roadblock for the purposes of supplying and resupplying the UAF and its personnel,
because the roadblock is located on a key section of the H-20 highway, which could not

but be used for the movement of UAF vehicles to forward positions.

188. Ukraine has not provided as evidence any plans, orders or battle books which could help
analyse the deployment and movement of military equipment and troops in the area of
the Bugas roadblock. Therefore, General Brown's claims that there is no evidence that
"the shelling was targeted against military supplies nor that resupply convoys or UAF
reinforcements were transiting"!%® do not suggest that such activities were not planned or

did not take place in the area.

189. Evidence that could in theory disprove that the Bugas roadblock was used to deploy

troops or to supply the UAF with supplies and reinforcements can only be presented by

163 Second Bobkov Report, para. 48-50.
164 Second Brown Report, para 11.

165 Counter-Memorial (ICSFT), Annex 57, Ukraine, Oktyabrsky District Court of Mariupol, Case No. 263/574/15-
k, Sentence, 15 January 2015; Counter-Memorial (ICSFT), Annex 60, Ukraine, Volnovakha District Court, Case
No. 221/1370/15-k, Sentence, 20 May 2015; Counter-Memorial (ICSFT), Annex 62, Ukraine, Volnovakha District
Court, Case No. 221/1556/15-k, Sentence, 23 September 2015.

166 Second Brown Report, para 11 (a).
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iii.

190.

191.

192.

193.

the Ukrainian side. As such evidence has not been presented and other evidence paints a
picture of the military situation in the area, I continue to believe that military vehicles
were passing through the Bugas roadblock during the period in question for the purpose

of supplying and reinforcing the UAF positions.

The shelling of the Bugas roadblock was militarily reasonable even in the absence of

a gsround offensive by the DPR

According to General Brown,

"the road and the checkpoint “had military value" ... only if the DPR were
intent on breaking through the UAF combat forces in order, say, to capture
Volnovakha."!®’

I disagree with this assertion. The shelling of the roadblock achieved military objectives

even in the absence of any subsequent offensive.

It is unknown to me whether and if so, which military regulations the DPR and LPR forces
were guided by. According to media reports, both sides of the conflict had former military
personnel from different countries in their ranks. In addition, many of the rebels from the
DPR and LPR were former Ukrainian military servicemen. Thus, I believe that DPR and

LPR forces were guided by Ukrainian or Russian military regulations.

According to the provisions of both Ukrainian and Russian military regulations, targets
are included in a certain system of fire control and hit not only in the interests of preparing
for an offensive action, but also as necessary in the light of the evolving situation as part

of the exchange of strikes:

"292. A battalion (battery) carries out fire missions set by the commander of
the combined arms unit (detachment) or the senior (commanding) artillery
officer. The battalion (battery) commander may also decide to perform fire
missions on his own initiative, based on the prevailing situation and taking
into account the firing capabilities of the units. Fire missions may be set in
advance (predesignated missions) or immediately prior to their execution
(contingency missions).

"295. The decision to perform fire missions is taken by the battalion (battery)
commander based on an understanding of the missions set by the combined
arms unit (detachment) commander or the senior (commanding) artillery
officer, and an assessment of the conditions for their performance. The
battalion (battery) commander takes a decision to perform fire missions on

167 Second Brown Report, para 11.
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his own initiative on the basis of a study of the targets selected to be hit and
the conditions for the performance of fire missions."

"297. The fire mission is determined on the basis of the nature and importance
of each target, the mission of the combined arms unit (detachment), the firing
capabilities of the artillery units and the availability of ammunition of
appropriate types.

"298. When determining the sequence of fire missions and the time of
opening fire (readiness to fire) and ceasing fire on each target, account is to
be taken of its nature, danger and importance and of the position and mission
of combined arms units. The time of opening and ceasing fire on targets which
are objects of the attack is to be co-ordinated with the actions of combined
arms units.

"299. When determining the number of batteries (platoons, guns) required to
be involved in firing, account is to be taken of the firing capabilities of the
units.

"300. The total time of fire on a target, the number of fire attacks and the
duration of each attack are determined on the basis of the situation, the
mission at hand and the mode of fire of the guns (mortars).

"303. The duration of the harassment fire is determined according to the
current situation. Firing is carried out by single shots, by series of continuous
(successive) fire of the battery (platoon, gun) or a combination thereof with
unequal time intervals between series of fires (shots). The ammunition
consumption is determined according to the chosen order and duration of
fire.!68

194. There are similar provisions in the Ukrainian rules of artillery firing.'®

Annex &

195. An exchange of artillery strikes may continue over a long period of time with attenuation

and intensification phases to produce a systematic effect on the enemy without any

intention of the troops to go on the offensive and may aim to destroy or suppress a target

or exhaust the enemy:

"2. In the course of combat operations, artillery units carry out fire missions

to engage various targets <...>

The fire for effect missions can be: annihilation, destruction, suppression, and

attrition.

168

Russian Ministry of Defence, Rules of firing and fire control of artillery. Battalion, battery, platoon, gun. Part

1. Enacted by Order No. 8 of the Commander-in-Chief of the Ground Forces dated 1 February 2011, available at:
http://www.fa ru/org/chair/voen/Documents/ObrazDoc/ITpaBuna%20ctpensob%20u%20ynpasnenns %2 0oruem

.pdf.

199 See, e.g., Ukrainian Ministry of Defence, Rules of Firing and Fire Control of Ground Artillery (Battalion,
Battery, Platoon, Gun), Approved by Order of the General Staff of the Armed Forces of Ukraine No. 6., 5 January
2018, paras. 183-184, 278, 282, 551, available at: https://sprotyvg7.com.ua/wp-

content/uploads/2022/06/%D0%9F%D0%A1%D1%96%D0%A3%D0%92-2018-AS5.pdf. (Exhibit AO).
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A target is annihilated when such a loss (damage) is inflicted on the target
that it completely loses its combat effectiveness.

Destroying a target is to render it unusable.

Suppressing a target is inflicting such losses (damage) on the target or
creating such conditions by fire that the target temporarily loses operational
capability or its manoeuvring is restricted or its control is impaired.

Attrition consists in the moral and psychological impact on enemy manpower
by the conduct of harassing fire with a limited number of guns and
ammunition for a fixed period of time.'”°

196. Further, a target is characterised by its importance, that is, its relevance to combat
operations at the current moment in time. The Bugas roadblock can be characterised as a

militarily important target because of the fact that it:

(a) was part of a system of combat positions equipped in an area of combat operations;
(b) was protecting a route that the enemy could use for potential attacks,

(c) was used to station combat units to repel potential attacks;

(d) was used to protect redeployment of military equipment by road to supply and

reinforce troops;

(e) prevented the penetration or exit of mobile (including sabotage and reconnaissance)

groups of the enemy; and

(f) was used to control the passage of people and vehicles in order to block enemy

contacts and supplies.

197. The importance of the target varies according to the operational situation and is

determined by the person who makes a decision regarding the shelling of targets.

198. Regular exchanges of artillery fire were part of the military conflict in Ukraine. Neither

in accordance with military regulations, nor in practice were such exchanges of strikes

170 Russian Ministry of Defence, Rules of firing and fire control of artillery. Battalion, battery, platoon, gun. Part
1. Enacted by Order No. 8 of the Commander-in-Chief of the Ground Forces of 1 February 2011, available at:
http://www.fa ru/org/chair/voen/Documents/ObrazDoc/IIpaBuna%20ctpensob1%20u%20ynpasinenus%20oraem

.pdf. Similar provisions are contained in Ukrainian Ministry of Defence, Rules of Firing and Fire Control of
Ground Artillery (Battalion, Battery, Platoon, Gun), Approved by Order of the General Staff of the Armed Forces
of Ukraine No. 6., 5 January 2018, para. 3, available at: https://sprotyvg7.com.ua/wp-
content/uploads/2022/06/%D0%9F%D0%A1%D1%96%D0%A3%D0%92-2018-A5.pdf. (Exhibit AO)
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tied solely to the preparation or conduct of an offensive, contrary to General Brown's

assertions.

iv. The choice of weaponry (BM-21) does not mean that the attack on the Bugas

roadblock was indiscriminate

199. General Brown argues that the choice of BM-21 Grad to strike the roadblock itself
characterises the shelling as indiscriminate:
"For BM-21 Grad the doctrinal “minimum dimensions of the target (front x
depth) 400 x 400 m.” The size of the Buhas checkpoint is approximately 100
x 100m. BM-21 Grad is therefore inherently indiscriminate for a target of
this size in that, even if the checkpoint had been accurately targeted, the fall

of shot pattern would inevitably have resulted in more than 50% of the rockets
falling outside their intended target."!”!

200. This statement is knowingly incorrect. Firstly, if the documents provided by the SBU are
to be trusted, the shell fragments hit the passenger bus, when the bus was actually in the
Bugas roadblock territory. Thus, based on the protocols of interviews drawn up by the
SBU, at that moment the bus was stopped at the roadblock and inspected by Ukrainian

servicemen.'’?

201. Even if the shelling had been carried out from cannon artillery, the shells that were fired
at the roadblock and landed on its territory could have hit the passenger bus in the same

way.

202. For this reason, regardless of the DPR's choice of weaponry, the risk of collateral damage
existed precisely because of Ukraine's organisation of civilian transport inspections at the

Bugas roadblock.

203. Secondly, there is no such criterion for selecting artillery weaponry that would prescribe
that 50% of the projectiles must hit the target. General Brown cites no source to support
his stated criterion, so I assume that this criterion is merely General Brown's opinion. I

disagree with this opinion for the reasons described below.

204. Thirdly, General Brown claims that the DPR should have used cannon artillery and

provides a fall of shot pattern created by a 122 mm artillery gun firing from a distance of

17t Second Brown Report, para. 16.

172 See, for example, Memorial, Annex 206.
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15 km.'”> However, the schematic he provides has dimensions of 208 by 80 m, which
also means that a significant portion of shells would have fallen outside the roadblock

area (100 by 100 m) given by General Brown.

205. Fourthly, 15.4 km is the maximum range for firing the appropriate type of cannon artillery
that General Brown refers to (D-30 howitzer).!”* If one was to agree with General Brown
that the shelling was carried out from a distance of between 19.4 and 19.8 km, this already
meant that it was impossible for the DPR to use cannon artillery (which cannot fire

beyond 15.4 km).

206. At the same time, cannon artillery has much lower mobility and a lower density of fire.
A strike of the same intensity would require several guns to be moved into positions close
to UAF positions, and continuous firing from such a position for a long period of time.
This would make the defeat of a DPR artillery position by retaliatory fire by the UAF
almost inevitable. Whereas a strike from BM-21 Grad MLRS requires only a few minutes,
and the units themselves can move quickly to a position and just as quickly leave it after

completing the mission.

207. Fifthly, General Brown's assertion that the alleged minimum target size for BM-21 is 400
m by 400 m is also incorrect. General Brown misrepresents the contents of the 2011 Rules

of Firing and Fire Control (hereinafter "the Rules").!”

208. General Brown refers to the commentary to the 2011 Rules of Firing and Fire Control.!”®
However, this provision (para. 409 of the Rules) applies when determining the number of

projectiles to be fired and the method of firing:

"409. When determining the number of projectiles to be fired at a target and
the method of firing, the minimum front and depth dimensions of a group or
separate target are taken to be equal to: 300 m for medium calibre rocket
artillery; 200 m for large calibre rocket artillery; 400 m for medium calibre,

173 Second Brown Report, para. 16, Figure 8.
174 Ibid, para. 16, footnote 87.

175 Russian Ministry of Defence, Rules of firing and fire control of artillery. Battalion, battery, platoon, gun. Part
1. Enacted by Order No. 8 of the Commander-in-Chief of the Ground Forces dated 1 February 2011, available at:
http://www.fa ru/org/chair/voen/Documents/ObrazDoc/IIpaBuna%20ctpens0b1%20u%20ynpasiennsn%20oraem
..pdf.

176 Second Brown Report, para. 16, footnote 84, Manual for the Study of the Rules of Firing and Fire Control of
Artillery (PSiUO-2011), Part 1, Battalion, Battery, Platoon, Gun, enacted by the Chief of Missile Forces and
Atrtillery of the Ground Forces in 2011, available at:
www fa ru/org/chair/voen/Documents/ObrazDoc/ITocobne%20mo%20m3yuenno%20IICnYO.pdf .
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medium and long range rocket artillery; 500 m for large calibre, long range
rocket artillery when firing high-explosive fragmentation projectiles and 600
m for cluster fragmentation projectiles."!””

209. It is clear from the content of the above provision that 400 m by 400 m is the notionally
accepted (rather than actual) minimum target size, which is used to determine the number
of projectiles to be fired to hit the target:

"In firing theory it is assumed that a separate target is dimensionless.
Therefore, the number of projectiles to be fired to hit a separate unobservable

target is specified per target and the fire method parameters are determined
taking into account the minimum dimensions of the target."'’®

210. Accordingly, 400 m by 400 m is the notional minimum size of an isolated target used to
calculate the projectile consumption. At the same time, para. 409 of the Rules does not
prohibit firing of BM-21 at such a target with a notional size of less than 400 m by 400
m. The Rules only prescribe a certain order of projectile consumption and the method of
firing at such target. For example, the very next paragraph (para. 410 of the Rules)
specifies the manner in which a target must be fired if its dimensions are less than those

specified in para. 409:

"410. When firing to engage a target whose front and depth dimensions do
not exceed the minimum ones, the battalion applies concentrated battery fire
in an overlapping way, at one aiming setting. A battery executing a firing
mission against such a target on its own also applies concentrated fire at one
aiming setting.!”’

211. Thus, the Rules prescribe concentrated (overlapping) fire at such a target. Consequently,
firing at a target which is less than 400 m by 400 m in dimensions is not prohibited by the

Rules, contrary to General Brown's assertion.

212. Consequently, BM-21 is not an indiscriminate weapon and its use does not imply an

indiscriminate strike against a roadblock.

177 Russian Ministry of Defence, Rules of firing and fire control of artillery. Battalion, battery, platoon, gun. Part
1. Enacted by Order No. 8 of the Commander-in-Chief of the Ground Forces dated 1 February 2011, available at:
http://www.fa ru/org/chair/voen/Documents/ObrazDoc/IIpaBuiia%20ctpenpopi%20u%20ynpasneaus%20oruem
..pdf.

178 Manual for the Study of the Rules of Firing and Fire Control of Artillery (PSiUO-2011), Part 1, Battalion,
Battery, Platoon, Gun, introduced by the Chief of Missile Forces and Artillery of the Ground Forces in 2011,
available at: www fa ru/org/chair/voen/Documents/ObrazDoc/ITocoone%20no0%20uzyuennto%20I1CuYO.pdf .

179 Russian Ministry of Defence, Rules of firing and fire control of artillery. Battalion, battery, platoon, gun. Part
1. Enacted by Order No. 8 of the Commander-in-Chief of the Ground Forces dated 1 February 2011, available at:
http://www.fa ru/org/chair/voen/Documents/ObrazDoc/IIpasuina%20ctpens0s1%20u%20ynpasienns %2 0oraeMm
..pdf.
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V. Even the use of the most high-precision weaponry does not eliminate the risk of

collateral damage

213. Even the use of the most high-precision weapons does not mean there is no risk of
collateral damage, especially given that Ukraine had been inspecting civilian vehicles

within a military facility.

214. Instances of erroneous strikes at civilian targets by even the most technically equipped

and professionally trained armies are well-known in history.

215. In this Report I am giving some examples of NATO forces hitting targets in Yugoslavia
in 1999.1%° Those strikes, which resulted in civilian casualties, involved the use of self-
homing precision-guided munitions. For example, on 12 April 1999, a civilian passenger
train was hit twice by bombs using a laser-guided system in the Grdelica gorge, when a
bridge was allegedly attacked. Both times, NATO claims, the pilot was not aiming at the

81 however, even the use of precision weapons by a qualified pilot resulted in both

train,
of the two strikes hitting a civilian rather than a military target, with many civilian
casualties.!®? Nevertheless, the incident was found by the International Criminal Tribunal
for the Former Yugoslavia ("ICTY") committee not to contain elements of a war crime'®*:
the first strike was found legitimate because the target was a bridge and not a train, while
the second strike was found to be "an honest and reasonable mistake made in the heat of

the moment". '8

216. During the military campaign in Afghanistan in the 2000s, NATO forces claimed the use
of precision weapons, but the number of civilian casualties was higher than in the NATO

military campaign in Yugoslavia in 1999:

180 The present Report, paras. 215, 243, 257, 359, 372, 423.

181 The Committee Established to Review the NATO Bombing Campaign Against the Federal Republic of
Yugoslavia, Final report to the Prosecutor of the ICTY, available at: https://www.icty.org/en/press/final-report-
prosecutor-committee-established-review-nato-bombing-campaign-against-federal#IVB1.

182 At least 10 people died in the incident and 15 were injured." See the Committee Established to Review the
NATO Bombing Campaign Against the Federal Republic of Yugoslavia, Final report to the Prosecutor of the
ICTY, available at: https://www.icty.org/en/press/final-report-prosecutor-committee-established-review-nato-
bombing-campaign-against-federal#IVB1.

183 Ibid.

184 A Rogers, What is a legitimate military target? in R. Burchill, N. White, J. Morris, INTERNATIONAL CONFLICT
AND SECURITY LAW ESSAYS IN MEMORY OF HILAIRE MCCOUBREY (CUP, 2005), p. 167, available at:
http://ndl.ethernet.edu.et/bitstream/123456789/60413/1/49 .pdf.
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"HISTORICAL EXAMPLE - AVOIDING COLLATERAL DAMAGE,
AFGHANISTAN 2002-2003

The campaign to remove the Taliban Government and forces from control of
Afghanistan occurred at a point in weapons development when over half the
air and ship-launched weapons available were precision-guided, surveillance
and geopositioning. Coalition armed forces were alert to their responsibilities
under the LOAC according to which their ROE were tailored. Yet the civilian
casualty rate in Afghanistan was twice that of the bombardment of Serbia in
the North Atlantic Treaty Organisation Kosovo operation, despite employing
one third of the number of attack sorties and using half the number of
weapons. Whilst both sets of figures are remarkably low by standards of

previous wars, this raw comparison raises questions on proportionality".'*°

Annex &

217. Similarly, the use of exceptionally high-precision weapons was claimed during the

military operation by the US and their allies in Syria, which began in 2014:

"We’ll perhaps never know how many civilians they killed. Coalition
commanders insist on the precision of their airstrikes, but precision airstrikes
are only as precise as the information about the targets. Then there’s the size
of the bombs dropped. Time and again, we saw entire buildings destroyed in
Ragqga. When bombs big enough to take out whole buildings are being used,
as well as artillery with wide-area effects, any claims about minimising

civilian casualties are unsupportable".!8

218. Thus, numerous examples confirm that the use of even the most high-precision weapons

219.

220.

weapons available to the commander.

to choose a less precise weapon, even if such weapon may cause collateral damage:

results in collateral damage. The key factor is the presence of civilians in the targeted
area. In the case of the Bugas roadblock, civilians were present at the roadblock due to
the fact that Ukraine had organised the inspection of civilian vehicles right in territory of

the roadblock.

Moreover, as I pointed out in the First Report, the attackers may not have had an
alternative way of hitting the target. In any case, military regulations drafted in

accordance with international law do not require striking with the highest-precision

For example, the Australian military doctrine indicates that the commander has the right

185 Armed Force of Australia, Law of Armed Conflict manual, Australian Defence Doctrine Publication, 11 May
2006, available at: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/AUS-Manual-Law-of-Armed-

Conflict.pdf.

186 The Guardian, "Precision” airstrikes kill civilians. In Raqqa, we saw the devastation for ourselves (5 June

2018),

civilians-killed (Exhibit AP).

available at:  https://www.theguardian.com/commentisfree/2018/jun/05/british-us-airstrikes-raqqa-
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"Precision-guided weapons. 8.38 The existence of precision-guided weapons,
such as GBU 10 and Harpoon missiles, in a military inventory does not mean
that they must necessarily be used in preference to conventional weapons
even though the latter may cause collateral damage. In many cases,
conventional weapons may be used to bomb legitimate military targets
without violating the LOAC requirements. It is a command decision as to
which weapon to use. This decision will be guided by the basic principles of
the LOAC: military necessity, avoidance of unnecessary suffering and
proportionality."'?’

221. Similar provisions are found in the military doctrine of Denmark:

"Limited operational capabilities or an increased risk of harm to one’s own
forces may, depending on the circumstances, justify an attack on an objective,
even if the attack in question is not the attack among multiple potential attacks
that poses the least danger to protected persons or objects."!'®?

222. Similar prescriptions are found in US military doctrine:

"Similarly, the U.S. reservation to CCW Protocol III on Incendiary Weapons
makes clear that U.S. forces may use incendiary weapons against military
objectives located in concentrations of civilians where it is judged that such
use would cause fewer casualties and/or less collateral damage than
alternative weapons."'®’

223. Consequently, General Brown's assertion that the mere use of BM-21 means the

indiscriminate nature of the Bugas roadblock shelling is unfounded.

vi. The choice of the Bugas roadblock as a target for shelling does not imply an intention

to intimidate the civilian population

224. General Brown suggests that shelling the Bugas roadblock with MLRS would have a
greater intimidating effect on civilians than shelling populated areas with MLRS.'° I

disagree with this assumption by General Brown.

187 Armed Force of Australia, Law of Armed Conflict manual, Australian Defence Doctrine Publication, 11 May
20006, available at: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/AUS-Manual-Law-of-Armed-
Conflict.pdf.

188 Danish Ministry of Defence, Military Manual on International Law Relevant to Danish Armed Forces in
International ~ Operations,  September 2016, available at:  https://www.onlinelibrary.iihl.org/wp-
content/uploads/2021/05/DK-Military-Manual-International-Operations.pdf.

189 US Ministry of Defence, Department of Defense Law of War Manual, June 2015 (updated December 2016),
available at: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/USA-Law-of-War-Manual.pdf.

190 Second Brown Report, para. 14.
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225. The roadblock is not close to residential areas. On the contrary, the Bugas settlement has
residential areas just a few kilometres (and closer) from DPR positions. Similarly, there
was no shortage of civilian targets in the settlements of Novotroitskoye and Olginka

southeast of Dokuchayevsk and north of the Bugas roadblock.

226. As I pointed out in my First Report,'*! if the person responsible for the shelling intended
to harm civilians, it is more likely that the shelling would have targeted these areas rather

than the Bugas roadblock.

227. It also seems to me that given the active combat operations in the direction west of
Dokuchayevsk, the DPR's use of as many as three BM-21 MLRSs for "intimidation" and

even more so to "hit civilians" made no sense whatsoever.

228. A shelling of a military objective such as the Bugas roadblock, where military personnel
were present, is more expected than shells hitting a residential area away from UAF
positions. The presence of the military at the roadblock was a well-known fact among the
residents of the area, as evidenced, for example, by the recommendations of Ukrainian

5’192

non-governmental organisations on crossing the contact line in 201 which means that

civilians were aware that they were entering a military facility.

229. Hence, I do not believe that in this case the intention to harm specifically civilians as
described by General Brown is discernible. On the contrary, the circumstances of the
shelling indicate an intention to achieve military objectives relating to the neutralisation

of the Bugas roadblock as a military facility.

191 First Report, para. 60.

192 Kharkiv Human Rights Group, How to Drive Across the Line of Contact. Step-by-step instructions (9 September
2015), available at: https://khpg.org/1441791221 (Exhibit P).
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(. THE TIMING OF THE ATTACK ON THE BUGAS ROADBLOCK DOES NOT SUPPORT THE

ALLEGATION OF THE DPR'S INTENTION TO HARM CIVILIANS

230. In this section, I will proceed on the assumption that the shelling of the Bugas roadblock
was carried out by DPR forces (I disagree with this and am leaning towards a version that
the roadblock was shelled by UAF forces) and consider the issues relating to the mid-day
attack on the roadblock.

i. The shelling of the Bugas roadblock at night, in my opinion, would have resulted in

more civilian casualties

231. General Brown agrees with Ukraine's statement that "the attack was a deliberate targeting
of civilians" with reference to the shelling of the roadblock during the day and not at
night.!>3 In particular, General Brown points out that unlike the shelling of the Bugas

roadblock, the shelling of the DPR roadblock in Yelenovka was carried out at night.'*

232. However, Ukraine's own sources refute the claim that firing at the Bugas roadblock at
night would have resulted in fewer civilian casualties. For instance, recommendations on
passing through the Bugas roadblock in 2015 pointed to an important feature of the
roadblock: unlike other roadblocks, queues of civilian vehicles formed at the Bugas

roadblock at night:

"Features of the Bugas roadblock (Volnovakha, Mariupol direction) <...>.

It is in the Mariupol direction that [people willing to pass] most frequently

spend the nights under the open sky.".'?

233. Therefore, sources of the Ukrainian side directly confirm the opposite. If the shelling had
taken place at night, there would have been a risk of shells hitting a concentration of
civilian vehicles. This would have significantly increased the risk of harm to the civilian
population. This is because the attackers (especially if they were the DPR’s forces as

Ukraine claims) may not have and most likely did not have high-tech night-vision devices

193 Second Brown Report, para. 14, para. 18 (d).
194 Second Brown Report, para. 17.

195 Kharkiv Human Rights Group, How to Drive Across the Line of Contact. Step-by-step instructions (9 September
2015), available at: https://khpg.org/1441791221 (Exhibit P). See also, Rinat Akhmetov's Foundation, How to
drive across the contact line. Step-by-step instructions (25 September 2015), available at:
https://akhmetovfoundation.org/ru/news/kak-proehat-cherez-lynyyu-soprykosnovenyya-poshagovaya-
ynstruktsyya (Exhibit Q).
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for guidance and adjustment of fire. On the contrary, the commander who decided to shell
the Bugas roadblock in the middle of the day may have assumed that the queue of vehicles

that had accumulated during the night would have dwindled to nothing by then.

234. This is confirmed by the satellite image analysed in the First Bobkov Report: it shows
that in the morning there were queues of civilian vehicles in both directions from the
roadblock.!”® However, according to the video of the shelling, there were far fewer, if not

non-existent, vehicles during the shelling itself.!"’

235. Consequently, there is no reason to argue (as General Brown does) that shelling at night

would mean a reduced risk of harm to civilians.

236. General Brown also points out:

"If the attack had occurred at the time of the satellite image or if there had
been a similar number of vehicles queuing from the direction of Buhas at the
actual time of the attack, the centre of the barrage (mean point of impact)
would have been directly over the line of civilian vehicles."!*8

237. This assertion is not supported by anything other than General Brown's suggestion that
there was no military expediency in neutralising the Bugas roadblock in the middle of the

day.

238. Ukraine has not provided any evidence in its exclusive possession that could help analyse
the deployment and movement of military equipment at or near the Bugas roadblock on
13 January 2015. Furthermore, although Ukraine provided video footage from a camera
at the Bugas roadblock at the time of the shelling and immediately prior to the shelling,
the recording does not last more than one hour (approximately from 14:00 to 15:00).!
The video does not show what the situation was like at the Bugas roadblock earlier that
day. Apparently, it is not in the interests of the Ukrainian side to provide a more complete

recording.

239. In any case, if whoever was directing the shelling really had the intention of harming

civilians, it is unlikely that lunchtime would have been chosen, especially given the

19 First Bobkov Report, para. 36 (2), Figure 8.
197 Memorial, Annex 696, Dashboard camera footage of the 13 January 2015 shelling.
198 Second Brown Report, para. 14.

199 Memorial, Annex 695, Footage of a surveillance camera at the roadblock, 10 January 2015.
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240.

241.

il

242.

243.

limited amount of ammunition available to DPR forces as trophy weapons. According to
General Brown's logic, the shelling should have been carried out in the morning, when

there was the highest concentration of vehicles.

As I indicated above, carrying out the shelling at night would essentially mean that it
would be impossible to visually verify the coordinates of the target. Such verification is
usually done during the day when the target is well visible. At night, however, the same
procedure requires expensive equipment to ensure that the target can be seen at night. It
is very likely that the DPR forces did not have such equipment to carry out coordinate
checks at night. From this point of view, carrying out the shelling at night would mean a
higher risk of harm to civilians, as it would make hitting the military objective (roadblock)

more difficult.

The commander in charge of the strike determines the timing of the strike in terms of the
mission assigned to him by his command. Contrary to General Brown's assertion, shelling
the roadblock during the day does not automatically imply an intention to harm civilians.
The commander who made the decision to engage the target must have had information
or a mission to justify the need to strike during the day (e.g. intelligence about the
presence of enemy formations, military equipment, supply vehicles, etc. at the roadblock

at that time).

The mere fact that the shelling occurred during the day (rather than at night) does

not in itself constitute a violation of the rules of warfare, nor does it indicate an

intention to harm civilians

As can be seen from the examples of NATO strikes on civilian targets that I cite below,
shelling in the daytime can be explained by military expediency and cannot in itself prove

an intention to harm civilians and targets.

I will give examples of the strikes at certain targets by NATO forces in Yugoslavia in
1999, which were discussed in NATO press briefings and reports by international
organisations, and were also reviewed in the final report to the Prosecutor of the ICTY,
prepared by the Committee which was set up to examine the NATO bombings of the
Federal Republic of Yugoslavia. In particular, NATO forces attacked infrastructure
facilities (such as bridges, tunnels) in order to, as it was claimed, create difficulties for

enemy communications. Convoys, civilian buildings and other objects were also
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destroyed. The attacks were carried out during daylight hours and civilians were killed in

the course of the attacks:

(a) Airstrike on a railway bridge located across the Grdelica Gorge and on which a

passenger train was riding (time of the attack: 11:40 a.m., passenger train struck,

see also the present Report, para. 215).2%°

(b) Attack on a convoy of Albanian refugees (mostly children, women and elderly; time

of the attack: midday):

"63. On April 14, 1999 [...] on the Djakovica-Prizren road, near the villages
of Madanaj and Meja, a convoy of Albanian refugees was targeted three
times. Mostly women, children and old people were in the convoy, returning
to their homes in cars, on tractors and carts. <...>

Total casualty figures seem to converge around 70-75 killed with
approximately 100 injured. The FRY publication NATO War Crimes in
Yugoslavia states 73 were killed and 36 were wounded.

65. <..> At around 1030, the pilot spotted a three-vehicle convoy near to the
freshest burning house, and saw uniformly shaped dark green vehicles which
appeared to be troop carrying vehicles. He thus formed the view that the
convoy comprised VJ and MUP forces working their way down towards
Djakovica and that they were preparing to set the next house on fire. <...>
The target was verified as a VJ convoy at 1216 _and an unspecified number of
bombs were dropped at 1219. In the next 15 or so minutes (exact time
unspecified), the same aircraft appears to have destroyed one further vehicle
in the convoy. Simultaneously, two Jaguar aircraft each dropped 1 GBU-12
bomb each, but both missed their targets. Between 1235 and 1245, the first
F-16 aircraft appears to have dropped three further bombs, at least one of
which appears to have missed its target.

66. <...> This conversation is alleged to establish both that the attack on the
convoy was deliberate and that a UK Harrier pilot had advised the F-16 pilot
that the convoy was comprised solely of tractors and civilians. The F-16 pilot
was then allegedly told that the convoy was nevertheless a legitimate military
target and was instructed to fire on it. This same report also suggests that the
convoy was attacked with cluster bombs, indicated by bomb remnants and
craters left at the site. <...>

69. It is the opinion of the committee that civilians were not deliberately
attacked in this incident. <...>

70. While this incident is one where it appears the aircrews could have
benefitted from lower altitude scrutiny of the target at an early stage, the
committee is of the opinion that neither the aircrew nor their commanders

200 The Committee Established to Review the NATO Bombing Campaign Against the Federal Republic of
Yugoslavia, Final report to the Prosecutor of the ICTY, available at: https://www.icty.org/en/press/final-report-
prosecutor-committee-established-review-nato-bombing-campaign-against-federal#1VB1.

Page 87 out of 141



Annex &

displayed the degree of recklessness in failing to take precautionary measures
which would sustain criminal charges. The committee also notes that the
attack was suspended as soon as the presence of civilians in the convoy was
suspected. Based on the information assessed, the committee recommends
that the OTP not commence an investigation related to the Djakovica Convoy

bombing."201

(c) Attack on road bridges on which civilian vehicles were riding (time of the attack:

13:00, civilian vehicles struck):

"Colonel Freytag: Yesterday, NATO maintained its pressure on the Yugoslav
leadership. Another day of good weather enabled us to fly almost 800 sorties.
Our air attacks included 323 strike and 92 air defence suppression sorties out
of precisely a total of 772. We struck highway bridges at Vladicine, Bare and
Donjetrinjanga, further impeding the lines of communication for the Serbian
security forces into Kosovo <..>

Fred Coleman (USA Today): Two questions on the bombing of the bridge at
Varvarin: first of all, can you confirm that the attack took place at 1.00 p.m.,
or at least in the middle of the day; and second, if it did take place in the
middle of the day, how does that square with your repeated assertions, NATO
does everything to avoid civilian casualties, since clearly you are going to
take more civilian casualties in the middle of the day, than you would in the
middle of the night?

Colonel Freytag: You are aware of our press release of yesterday, and there
is nothing to add. But I confirm to you again the time; it was 11.01 zulu time,

which is 1 p_.m.202

"Dimitri Khavine, Russian Line: Although the figures you have released are
very impressive and terrible, still can we hope to get some explanation
tomorrow, or the day after tomorrow, about the timing of this strike, because
it's very important to understand the targeting policy? Why it was stricken
just exactly in time when the civilian casualties are most probable. Could we
hope to receive the explanation?

Colonel Freytag: Dimitri, I don't think that we will have more details
tomorrow than that what we have already released to you in writing last night,
and what [ have repeated this afternoon. We are not on the ground; we cannot
confirm Serb press reports.

Dimitri: No, but about the timing of the strike. From the common sense, it is
exactly the time when the traffic is most intensive there. It's not like in

midnight.
Colonel Freytag: Well, as we said in our press release, this was a legitimate

military target because it belonged to the major lines of communications,
that's why the bridge was hit on two ends and taken down.?®

201 Ibid.

202NATO Spokesman Jamie Shea and Colonel Konrad Freytag, Press conference at NATO Headquarters, Allied
Powers in Europe, Brussels, 31 May 1999, available at: https://www nato.int/kosovo/press/p990531a htm.

203 Ibid.
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Attack on tunnels (time of the attack: 15:15):

"Antonio Esteves Martins, RTP: I have got a question for Colonel Freytag
concerning the attack on the convoy where some journalists were hit. I know
the pilot is going on debriefing. Do you have an idea about what the target
really was, what kind of aircraft, and what really happened? And another
question after this, our local correspondent was hit, and she was invited on
the night of Saturday to go, she was a little bit hesitating about whether to go
or not, is it possible for NATO to know whether, in some areas of Kosovo or
elsewhere, western journalists are trying to do their job? <..>

Colonel Freytag: If, I could begin. There was only one NATO attack which
took place near the location at which the journalists are reported to have been
injured. The media reports are a bit different. At 15.15 hrs local time
yesterday, NATO aircraft carried out attacks on a tunnel on the Prizren-
Prezovika road. We attack tunnels like this because you can use those tunnels
for secure storage of VI and MUP equipment as well as to hide people. All
attacks were successful and the bombs hit the target areas at both ends of the
tunnel. This was a legitimate military target. The air crews did not see any

civilian vehicles in the area".2%

Attack on a operating machine-building plant:

"Patricia Kelly, CNN: <...> we are told that you hit a car plant. Don't civilians
work in car plants? How you can be sure that they weren't working on an
assembly line? I realise that at the moment the car plant's capacity to produce,
because of sanctions, would be lessened but nevertheless civilians do work in

these plants.

Air Commodore David Wilby: <..> In terms of the "car plant", our
intelligence says that it is not a car plant, that it produces military machinery
and of course, as I said to you, we would look very carefully into the collateral
damage or damage to civilians before we attacked that particular plant.?%’

Annex &

244. In each of these cases, the NATO command claimed to have struck legitimate military

targets. The committee formed by the ICTY recommended that the incidents not be

investigated.?%¢

245. Thus, the mere fact that the Bugas roadblock was attacked during the day does not in

itself confirm Ukraine's claim (supported by General Brown) that DPR forces intended to

harm civilians.

204 1bid.

205 NATO Spokesman Jamie Shea and Air Commodore David Wilby, Press conference at NATO Headquarters,
Brussels, 9 April 1999, available at: https://www.nato.int/kosovo/press/p990409a htm.

206 The Committee Established to Review the NATO Bombing Campaign Against the Federal Republic of
Yugoslavia, Final report to the Prosecutor of the ICTY, para. 91, available at: https://www.icty.org/en/press/final-
report-prosecutor-committee-established-review-nato-bombing-campaign-against-federal#IVB1.
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246.

247.

248.

249.

24 JANUARY 2015 SHELING WHICH CAUSED DAMAGE TO THE
VOSTOCHNIY DISTRICT OF MARIUPOL

UKRAINE'S DOCUMENTS CONFIRM THAT THE DPR HAD NO INTENTION OF HITTING
RESIDENTIAL AREAS OF MARIUPOL, SINCE THE SPOTTER KIRSANOV DELIBERATELY
GAVE THE DPR INCORRECT COORDINATES, WHILE THE DPR'S TARGET WAS THE UAF

POSITIONS ON THE OUTSKIRTS OF THE CITY

In connection with the shelling of the Vostochniy neighbourhood in Mariupol, Ukraine
convicted Valeriy Kirsanov, an alleged DPR gun spotter. It follows from the documents
submitted in these proceedings that the SBU and the Ukrainian court believed that
because Kirsanov had given the DPR coordinates, the Vostochniy residential district had

been shelled.?"’

However, firstly, the Kirsanov’s testimony does not indicate the coordinates of which
specific targets he was handing over to the DPR. The military facilities on the outskirts
of the city and their coordinates must have been well known to the DPR. I do not rule out

that the coordinates given could also have been for military targets inside the city.

Secondly, the documents submitted, as well as other publicly available materials, confirm
that the DPR's target was the UAF positions on the outskirts of the city — it was the
coordinates of these military targets that were requested from Kirsanov, as he himself
indicates in his testimony.?%® Moreover, Kirsanov claims that he deliberately gave the

DPR incorrect coordinates, passing them off as the coordinates of military targets.?%

This is stated in Kirsanov's testimony, which he gave to the SBU and which Ukraine

presented in the present case:

"I always intentionally gave him wrong coordinates."

" On 21 and 22 January, 2014, I provided coordinates for the sites in

Taganrogskaya Street and Marshala Zhukova Street. However, those

coordinates were wrong".?'°

207 See, for example, Counter-Memorial (ICSFT), Annex 77, Verdict against V. Kirsanov; Memorial, Annex 213,
Signed Declaration of V. Kirsanov.

208 Memorial, Annex 213, Signed Declaration of V. Kirsanov.
209 1hid.
210 1pbid.

Page 90 out of 141



250. The same is alleged in the verdict of the Ukrainian Court in the Kirsanov’s case:

251.

252.

253.

"He added that at PERSON_5's request, he gave him false information about
the coordinates of the UAF's positions. Further, he did not ask PERSON 5
why he needed such coordinates. He transmitted this information about UAF
roadblocks using a Google map from the Internet. At the same time, he noted
that the location of such roadblocks was common knowledge. While
communicating with PERSON 5, he also met PERSON 7, whose last name
he did not know. He confirmed that the information he gave to PERSON 7
was similar to the information provided by him to PERSON 5, which was
false.?!!

UAF positions on the outskirts of the city.

its investigation:

"The SBU officers established that former Mariupol police officer Valeriy
Kirsanov was involved in adjusting the fire. According to the special services,
the militants' main targets were military roadblocks near Mariupol, but due to
inaccurate coordinates, the shells hit a residential area.?'?

"According to the Ukrainian special services, the militants wanted to shell a
roadblock of the ATO forces, which was about a kilometre away from
residential buildings, but missed.?!

"Thus, on 24 January 2015, the former policeman also adjusted the terrorists'
fire. Their main target, according to investigators, was roadblocks and other
places where UAF forces were deployed near the city of Mariupol. However,

Annex &

Thus, the official documents of the SBU, which was investigating Kirsanov case, and of
the Ukrainian court show that Kirsanov gave the DPR incorrect coordinates of the UAF
positions near Mariupol, while the target of the 24 January 2015 shelling by the DPR was

not residential areas, according to the Ukrainian security services themselves, but the

This is also confirmed by Ukrainian media reports citing data obtained by the SBU during

The fact that the coordinates given by Kirsanov to the DPR were erroneous and that the
target of the shelling was UAF positions and not a residential area of Mariupol was stated,
among others, by the Donetsk Region Prosecutor's Office (a Ukrainian state body) in
2016:

211 Ordzhonikidze District Court of Mariupol, Case No. 265/4773/15-k, Sentence, 22 June 2016, available at:
http://web.archive.org/web/2021112809511 1/https://reyestr.court.gov.ua/Review/58450086 (Exhibit AQ).

212 Mariupol City, Mariupol Court Adjourns Trial of Vostochny Shelling Spotter (16 January 2018), available at:
https://mrpl.city/news/view/v-mariupole-perenesli-zasedanie-suda-po-delu-navodchika-obstrela-
vostochnogo?utm_source=ukr net&amp;utm medium=referral&amp;utm_campaign=rss (Exhibit AR).

213 MediaPort, Mariupol shelling: court finds ex-policeman guilty of adjusting fire (23 June 2016), available at:

https://www.mediaport.ua/obstrel-mariupolya-sud-priznal-vinovnym-eks-milicionera-v-korrektirovke-ognya
(Exhibit AS).
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254.

255.

256.

257.

due to inaccurate coordinates, the militants shelled the Vostochny residential
area in Levoberezhny district of Mariupol from Grad launchers.?!

Judging from the reports of the Ukrainian prosecutor's office and Ukrainian media, the
SBU has more complete data indicating that the target of the shelling was not residential
areas, but military positions. In these proceedings Ukraine has not provided this data,
apparently because it contradicts the claim that the shelling of residential area was

intentional in nature.

The intercepted conversations in the case file also confirm that the residential area was

not the target of the strikes.?!?

Hence, all available sources clearly indicate that the shelling of residential area in
Mariupol was due to targeting errors and that the actual target of the DPR shelling was

Ukrainian defensive positions outside the city.

THE MERE FACT THAT CIVILIAN TARGETS WERE HIT DOES NOT MEAN THAT THE
SHELLING WAS DELIBERATE OR INDISCRIMINATE, CONTRARY TO GENERAL BROWN'S

ARGUMENTS

As a result of errors in targeting, use of guidance systems, etc., civilian targets are often
hit. For example, in NATO military operations, such errors have led to numerous civilian

casualties:

(a) NATO military operation in Yugoslavia, 1999:

"U.S. Deputy Defense Secretary John Hamre has provided the only analysis
regarding the "30 instances of unintended damage" that the Pentagon seems
to acknowledge. Of those, he says one third occurred when the target was hit
but innocent civilians were killed at the same time. Of the remaining twenty,
three were said to be caused by human error when the pilot identified the
wrong target, and two were caused by technical malfunction. In the other
fourteen instances, the Pentagon has not yet announced whether human error
or mechanical failure was responsible.?!®

214 Donetsk Regional Prosecutor's Office, Press release, A sentence was passed to the former policeman who
directed “Grads” of terrorists during the shelling of the neighborhood “Eastern” in Mariupol (PHOTO) (22 June
2016), available at: https://don.gp.gov.ua/ua/news html? m=publications& c=view& t=rec&id=187414 (Exhibit

AT).

215 First Report, paras. 171-172.

216 Human Rights Watch, Report, Civilian Deaths in the NATO Air Campaign, February 2000, available at:
https://www.hrw.org/reports/2000/nato/index htm#TopOfPage,
https://www.hrw.org/reports/2000/nato/Natbm200.htm#P37 987.
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(b) NATO military operation in Libya, 2011:

"NATOs characterization of four of five targets where the Commission
found civilian casualties as “‘command and control nodes” or “troop staging
areas” is not reflected in evidence at the scene and witness testimony. The
Commission is unable to determine, for lack of sufficient information,
whether these strikes were based on incorrect or out-dated intelligence and,
therefore, whether they were consistent with NATO s objective to take all
necessary precautions to avoid civilian casualties entirely.">!”

"On June 19 a NATO bomb hit a family home in a residential neighborhood
of Tripoli, killing five civilians and wounding at least eight. This is the only
case in which NATO admitted a mistake, saying it missed its intended target
due to a “‘weapons system failure which may have caused a number of civilian
casualties.” NATO has not explained the cause of the failure, beyond “laser
guidance problems,” or taken action on behalf of the victims."*'®

258. Obviously, the mere fact that civilian targets were hit and civilians were killed is not
enough to say that such strikes were carried out intentionally. Similarly, the fact that shells
hit residential areas is not enough to accuse the DPR of deliberate or indiscriminate

shelling, despite all of General Brown's assumptions.
C. THE COLLATERAL DAMAGE WAS PRIMARILY CAUSED BY UKRAINE'S ACTIONS

259. Idisagree with General Brown's assertion that:

"Roadblock 4014 was only “dangerous” and “overshooting could have
impacted the residential area beyond” only if the prescribed procedures were
not followed."*"

260. The cumulative effect of possible errors, even if the appropriate procedures were properly
followed in real-world combat conditions, would not completely rule out the targeting of

residential areas.

261. The very location of Ukrainian military positions in close proximity to residential areas,

combined with the fact that adjacent houses and other civilian facilities were not

217 UN International Commission of Inquiry on Libya, Report, 8 March 2012, available at:

https://www.ohchr.org/sites/default/files/Documents/HRBodies/HR Council/RegularSession/Session19/A.HRC. 1
9.68.pdf.

218 Human Rights Watch, Unacknowledged Deaths, Civilian Casualties in NATO’s Air Campaign in Libya,

Report, 13 May 2021, available at: https://www hrw.org/report/2012/05/13/unacknowledged-deaths/civilian-
casualties-natos-air-campaign-libya# ftn22.

219 Second Brown Report, para. 33.
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262.

263.

264.

265.

266.

267.

evacuated, is a crucial point. This was precisely the condition for the danger of civilian

targets being hit.

When military operations are conducted in close proximity to residential areas from

which civilians have not been evacuated, collateral damage is almost inevitable.

General Brown cites measures for avoiding casualties among own troops as set out in the
rules of firing.??* These include adjustment of fire (use of spotters), determining the firing
mission setting with the use of adjustment corrections (ranging point registration) and

predicted fire.

However, in the case of rocket artillery, the primary method of determining the firing
mission settings for surprise firing is on the basis of full preparation. Usually, no fire
adjustment is carried out in such cases for rocket artillery as the firing is done until the
full salvo is expended. General Brown's assertions that MLRS fire in this case had to be

adjusted are therefore unfounded.

The intercepted conversations of DPR forces presented by Ukraine, to which General
Brown refers, also refute General Brown's claim that the DPR forces took no measures to

avoid collateral damage.

Thus, in conversation No 144, Yugra discusses with Terek changing their targets to “move
[them] away from the big houses”.??! In addition, according to intercepted conversations
of Yugra and Gorets, the DPR attempted to create ranging points to increase the accuracy

of their fire.??? In addition, spotters were also used.???

This directly contradicts Ukraine's claim, supported by General Brown's conclusions, that
the deliberate targeting of civilian targets was part of DPR tactics. On the contrary, the
DPR had the opposite tactic.

220 Second Brown Report, para 30 (a) (i), footnote 150; Reply, Annex 61.

221 Counter-Memorial (ICSFT), Annex 253, Intercepted conversations of M. Vlasov, conversation no. 144
(10:18:48), 24 January 2015.

222 Jbid., conversation No 31 (17:59:51), 23 January 2015: Maks "Jugra": "In general, I always create a ranging
point, but I don't just shoot. All the time with (unintelligible word)".

223 Ibid., conversation no. 153 (11:05:53) 24 January 2015.
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268. In any case, General Brown's assertion that there is no evidence that any measures used
to prevent the destruction of civilian objects were taken to control artillery fire in this
attack does not mean that such measures were not taken: such procedures are
implemented at the level of the specific officials carrying out the mission and may be
unavailable to the general public, since they are the standard actions of artillery

specialists.

269. Thus, in my view, the main reason for the occurrence of the collateral damage in the case
in question is that the Ukrainian defensive positions were in close proximity to non-

evacuated civilian facilities.

D. UKRAINE DOES NOT DISPUTE THAT SHORTLY BEFORE THE SHELLING, DPR FORCES
WERE PLANNING AN OFFENSIVE ON MARIUPOL IN ORDER TO SEIZE IT, WHICH PROVES

THE EXPEDIENCY OF STRIKES AGAINST THE CITY'S DEFENCES

270. Ukraine's and General Brown's arguments about the deliberate nature of the attack on
residential areas in order to allegedly intimidate the civilian population are contradicted
by the fact that the DPR was planning an offensive on Mariupol. This fact has been
acknowledged by Ukraine and by General Brown.?** In particular, General Brown points
out:

“Ukraine was in no doubt that the DPR objective, loudly trumpeted in the

days leading up to the BM-21 attack on the civilian residential area, was to
capture Mariupol”. **°

271. In my First Report, [ assumed that the shelling that hit Mariupol on 24 January 2015 had
to be considered in the context of the overall offensive against the UAF positions in the
area and the planned offensive on the city. Once again, I would like to draw attention to

the following facts confirming that the offensive was planned.

272. Between 19 and 23 January 2015, there was an escalation of hostilities in areas adjacent
to Mariupol, in particular, UAF positions came under fire both near the city and further

to the north-north-east.?2°

224 Second Brown Report, para 21.
225 Ibid., paras. 21, 22.
226 First Report, paras. 111 - 124.
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273.

274.

275.

276.

277.

278.

279.

The day before the shelling, the DPR announced a large-scale offensive operation to
retake Mariupol, a port city that plays an important strategic role. In particular, on 23
January 2015, DPR leader Aleksandr Zakharchenko said: "We will advance as far as the
borders of Donetsk Region" and indicated that the militia planned to seize the western
and southern territories, including Mariupol, which was under the control of the Ukrainian

armed forces.?’
On 23 January 2015, Ukrainian positions defending the city were shelled. 22

The transcripts of conversations provided to me indicate that DPR forces actually

intended to advance deep into UAF-controlled territory towards Mariupol,?*® which is

consistent with public statements about the offensive on the city.

Therefore, the shelling of UAF positions near Mariupol was a logical preparatory stage

of the planned offensive.

There could be a variety of reasons why the planned ground offensive on the city did not
take place (including due to tactical considerations and more important tasks in other
active combat areas at the moment). However, this does not change the fact that such an

offensive was being prepared.

As I pointed out above, General Brown is not disputing the fact that the offensive was
prepared, but is merely speculating about whether it was advisable to storm the city.?*°

This discussion is without substance.

The fact that there were other UAF positions to the north of Mariupol to which General
Brown refers>*! does not negate the military expediency of hitting UAF positions to the

east of the city.

227 Counter-Memorial (ICSFT), Newsweek, “Civilians Caught in Crossfire as Ukraine Separatists Make Gains”,
23 January 2015.

228 Counter-Memorial (ICSFT), Annex 103, UNIAN, "ATO Headquarters: militants not advancing on Mariupol,
but they are intensely shelling its outskirts", 23 January 2015.

229 First Report, paras. 127-133.

230 Second Brown Report, paras. 21, 22.
21 Ibid., para 21.
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280. In view of General Brown's assertion that the UAF positions in the north were more

281.

in the less fortified direction (east).

an encirclement (blockade) followed by an assault after preparation:

"279. The capture of a populated area is usually carried out from the march.
The battalion (company), operating in the direction of a populated area, while
advancing from the depth destroys the enemy defending on the approaches to
it, breaks into the populated area, and relentlessly develops the attack in
depth. If it is not possible to capture a populated area on the march, the senior
commander arranges for it to be surrounded (blockaded) and taken by assault
after comprehensive preparation."”

"288. Prior to assault of an object, it is engaged by all fire weapons of the
assault squad. The assault squad (group) at this time takes up an initial
position as close to the object of attack as possible and, at the established time,
proceeds to attack.

Fire weapons of the fire support group (subgroups) destroy the enemy in the
attacked and adjacent objects, and the assault groups (capturing subgroups),
using breaches in walls, underground communications, passageways,
entrances, building ledges, move to the object and at the preset time under the
cover of fire of all means and aerosol screens burst into the object."?**

fortified than the positions in the east,?>? however, it makes more military sense to attack

General Brown incorrectly states that Russian doctrine allegedly envisages encircling a
city as the only possible way to capture it.3> On the contrary, Russian doctrinal

documents stipulate two principal methods of capturing the city: by frontal assault or with

282. I assume that DPR forces may have been guided in their tactics by Russian military

doctrine or Ukrainian one, which contains the same provisions.

232 Ibid., para. 22.
233 Ibid., para. 22.

234 Ministry of Defence of the Russian Federation, Combat Manual for the Preparation and Conduct of Combined
Arms Warfare, Part 2, Battalion, Company, enacted by Order of the Commander-in-Chief of the Ground Forces,
Deputy Minister of Defence of the Russian Federation No 130 of 31 August 2004, available at:
https://www.rulit.me/books/boevoj-ustav-po-podgotovke-i-vedeniyu-obshchevojskovogo-boya-chast-2-batalon-

rota-get-399026.html.
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283.

284.

285.

286.

287.

288.

POSSIBLE PLANS BY DPR FORCES, INCLUDING TO ENCIRCLE MARIUPOL, DO NOT
REFUTE THAT THE SHELLING OF UKRAINIAN POSITIONS ON EASTERN OUTSKIRTS OF

CITY WAS EXPEDIENT

In reviewing the DPR's plans, General Brown states that the DPR allegedly did not intend

to assault Mariupol frontally, but was going to encircle the city.?*

In this regard, it should be noted that unambiguous conclusions about the modus operandi
of the troops in this area could be drawn if combat documents (commander's decisions,
plans, orders) were available in the case file. Since such documents are not available, the
analysis should be based on available material, including reports from the parties to the

conflict. In my view, General Brown deliberately ignores such sources completely.

General Brown's attempts to build a model for the actions of DPR forces in capturing
Mariupol, in which they bypass it from the north in order to encircle it so that the city is
cut off from the rest of Ukraine, is just his guess, with which he seeks to cast doubt on

the need for DPR forces to launch fire attacks from the eastern direction.

General Brown's reference to Sun Tzu's theoretical legacy in the context of the
circumstances at hand is frankly absurd.?*¢ Tactics and methods of warfare have changed
fundamentally over thousands of years. First of all, in Sun Tzu's time there were no
weapons in use today, nor were there the laws and customs of war that now limit the

actions of armed forces in the presence of civilians.

Moreover, under modern conditions, hostilities are often conducted in urbanised areas
and so the storming of populated settlements is objectively required; in such
circumstances there is simply 'no other choice'. Therefore, the point that fortresses should
be besieged "only when there is no other choice" is rather an exception to the rule in

modern conditions.

Furthermore, the conflict in Donbass had a number of peculiarities, including a limited
amount of forces and means engaged, which influenced the nature of hostilities beyond

traditional doctrines.

235 Second Brown Report, paras. 21, 22.

236 Second Brown Report, para. 22.
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289. In this regard, artillery shelling of UAF positions on the outskirts of the city could have
been carried out in support of the announced and planned offensive operation, the purpose
of which, it was declared, was to capture Mariupol.>*” I also do not rule out that the aim
of the offensive was to strengthen the DPR's positions or to take a more advantageous

position for subsequent actions around the city, including its capture.

290. General Brown tries to confirm his conclusions by referring to the capture of Mariupol
by the Russian Armed Forces in 2022 by encircling it. However, even if DPR forces
intended to encircle Mariupol, this would also involve neutralizing Ukrainian positions
to the east and northeast in order to form up elements of encirclement in those directions,

which also makes it militarily expedient to shell such positions.
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Figure 19 — Schematic map showing Mariupol blockade?*®

291. In this regard, whether the troops were "to outflank Mariupol to the north, on an axis
between Sartana and Orlovskoye" (as claimed by General Brown?*°) or whether another

plan to capture the city was developed is irrelevant in this case. The events of 2022 only

237 Counter-Memorial (ICSFT), Annex 229, YouTube, “Zakharchenko on the beginning of the offence on
Mariupol”, 24 January 2015: "I will say the following: today an offensive on Mariupol has begun <...>”.

23 Second Brown Report, paras. 21, 22.
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292.

293.

294.

295.

296.

297.

confirm the need to neutralise all Ukrainian defensive positions in order to capture the

city.

Hence, Ukraine's claim, supported by General Brown's conclusions, that the artillery
hitting residential quarters in Mariupol on 24 January 2015 indicates a deliberate
indiscriminate stike by the DPR of the city is unfounded and does not take into account

the course of hostilities in the area.

Regardless of the modus operandi of the DPR's ground troops in the interests of the
planned capture of Mariupol, fire attacks on targets in the area took the form of exchange
of fire not only in the possible main lines of operations of the said troops, but also in other

directions.

The objectives of such attacks could be not so much direct fire support to ground forces'
actions in this direction, but rather assistance to the offensive of ground forces in other,
possibly more favourable directions. The task in this case could be to block Mariupol
from the eastern directions (preventing the enemy units from manoeuvring in the area,

fire control of available directions, causing damage to the troops (facilities) in the area).

Combatants appear to have preselected targets for attacks, which could have been
allocated between different weapons. Those targets could have been hit either

simultaneously or sequentially and several times a day.

In this regards, it is clear that the strikes carried out near Pavlopol, Talakovka and Sartana
were linked by a single intent and plan with the strikes of the targets in the direction

adjacent to the eastern part of Mariupol.

EVEN IN THE ABSENCE OF ANY SUBSEQUENT GROUND OFFENSIVE, THE DEFEAT OF THE
UKRAINIAN POSITIONS DEFENDING THE CITY WAS JUSTIFIED FROM A MILITARILY POINT

OF VIEW

General Brown questions the appropriateness of neutralizing positions east of the

residential area of Mariupol, arguing that:

"any military advantage from neutralizing the roadblock would only accrue if

followed up immediately by a ground assault ".>4°

240 Second Brown Report, para. 25.
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298. As I noted above, artillery strikes can be carried out not only to directly support ground

299.

vicinity.

exchange of strikes, for example:

"292. A battalion (battery) carries out fire missions set by the commander of
the combined arms unit (detachment) or the senior (commanding) artillery
officer. The battalion (battery) commander may also decide to perform fire
missions on his own initiative, based on the prevailing situation and taking
into account the firing capabilities of the units. Fire missions may be set in
advance (predesignated missions) or immediately prior to their execution
(contingency missions)."

"298. When determining the sequence of fire missions and the time of
opening fire (readiness to fire) and ceasing fire on each target, account is to
be taken of its nature, danger and importance and of the position and mission
of combined arms units. The time of opening and ceasing fire on targets which
are objects of the attack is to be co-ordinated with the actions of combined
arms units."

"300. The total time of fire on a target, the number of fire attacks and the
duration of each attack are determined on the basis of the situation, the
mission at hand and the mode of fire of the guns (mortars). 24!

forces, but also to pre-empt enemy action in deploying forces for an offensive. Thus, the
attempt to hit the positions to the east of the residential area of Mariupol must be

considered in the context of shelling of all other targets and areas in the immediate

As I pointed out above regarding the circumstances of the Bugas roadblock shelling, the
exchange of artillery strikes is a normal tactic of warfare as prescribed by military
regulations. The regulations prescribe hitting the targets not only in preparation for an

offensive action, but also as necessary in the light of the evolving situation as part of an

300. There are similar provisions in the Ukrainian combat regulations.?*? In particular,

targets and areas not occupied by the enemy and prepared for holding the defense:

“264. For successive concentration of fire of a battalion (battery), taking into
account the enemy defence structure, the following are assigned as targets:

Ukrainian doctrine provides for hitting with artillery fire, for example, single important

241 Russian Ministry of Defence, Rules of firing and fire control of artillery. Battalion, battery, platoon, gun. Part
1. Enacted by Order No. 8 of the Commander-in-Chief of the Ground Forces dated 1 February 2011, available at:
http://www.fa ru/org/chair/voen/Documents/ObrazDoc/IIpaBuna%20ctpens0b1%20u%20ynpasiennsn%20oraem

..pdf.

242 See e.g. Ukrainian Ministry of Defence, Rules of Firing and Fire Control of Ground Artillery (Battalion, Battery,
Platoon, Gun), Approved by Order of the General Staff of the Armed Forces of Ukraine No. 6., 5 January 2018,
183-184, 278, 282, 551, available at: https://sprotyvg7.com.ua/wp-
content/uploads/2022/06/%D0%9F%D0%A1%D1%96%D0%A3%D0%92-2018-A5.pdf. (Exhibit AO)

paras.
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occupied (prepared) defensive positions of platoons;

single important targets:

prepared areas that the enemy may use for defensive purposes during
battle.””?*

301. As I also pointed out in paras. 106-110, 169 of the First Report, Ukrainian positions on
the eastern and north-eastern outskirts of Mariupol were fortified and together with the
other UAF positions (from Gnutovo in the north to Vinogradnoye in the south) formed a

single Mariupol defence barrier on the line of contact with the DPR.>*

302. An exchange of artillery strikes may continue over a long period of time with attenuation
and intensification phases to produce a systematic effect on the enemy without any
intention of the troops to go on the offensive and may aim to destroy or suppress a target
or exhaust the enemy:

"2. In the course of combat operations, artillery units carry out fire missions
to engage various targets <...>

The fire for effect missions can be: annihilation, destruction, suppression, and
attrition.

A target is annihilated when such a loss (damage) is inflicted on the target
that it completely loses its combat effectiveness.

Destroying a target is to render it unusable.

Suppressing a target is inflicting such losses (damage) on the target or
creating such conditions by fire that the target temporarily loses operational
capability or its manoeuvring is restricted or its control is impaired.

Attrition consists in the moral and psychological impact on enemy manpower
by the conduct of harassing fire with a limited number of guns and
ammunition for a fixed period of time.>*

303. Thus, General Brown's assertion that shelling must be followed by a ground offensive is

not supported by either practice or theory of warfare.

243 Ibid., paras. 183-184, 278, 282, 551.
24 See First Report, Figure 10; First Bobkov Report, Figure 25.

245 Russian Ministry of Defence, Rules of firing and fire control of artillery. Battalion, battery, platoon, gun. Part
1. Enacted by Order No. 8 of the Commander-in-Chief of the Ground Forces of 1 February 2011, available at:
http://www.fa ru/org/chair/voen/Documents/ObrazDoc/IIpaBuna%20ctpens0b1%20u%20ynpasiennsn%20oraem
..pdf. Similar provisions are contained in Ukrainian Ministry of Defence, Rules of Firing and Fire Control of
Ground Artillery (Battalion, Battery, Platoon, Gun), Approved by Order of the General Staff of the Armed Forces
of Ukraine No. 6., 5 January 2018, para. 3, available at: https://sprotyvg7.com.ua/wp-
content/uploads/2022/06/%D0%9F%D0%A1%D1%96%D0%A3%D0%92-2018-A5.pdf. (Exhibit AO).
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304. General Brown, in para. 28 of his second report, misrepresents my words and states that
I allegedly claimed that the target of the attack was company position 4013.246 The
intercept cited in the First Report?*’ substantiates, first of all, the fact that "Vostochny"
does not refer to the area of Mariupol, but to other sites or positions which have the same

name.?*®

305. In the meantime, the supposed targets for destruction, the attacks on which could have
resulted in hitting residential areas of Mariupol for some reason, may also have been
different. In particular, we know that roadblock 4014 (i.e. object 20 in the First Bobkov
Report?*’) was also shelled on 24 January 2015.2%° Although roadblock 4014, which was
dangerously close to a residential area, may indeed have been one of the targets of shelling
by the DPR, which affected residential areas on 24 January 2015, roadblock 4014 was
not the only likely target of shelling outside the city. I would like to point out that another
military position is mentioned in the verdict against Valery Kirsanov.?*! I am referring to
position 25 in the First Bobkov Report,?>? which is located approximately 600 metres
from the city just in front of the Vostochniy neighbourhood. It follows from the verdict
that this position was indicated by the ATO headquarters as one of the positions of the

National Guard of Ukraine in the area.?>> I do not know what equipment or personnel

246 First Report, para. 158.

247 Counter-Memorial (ICSFT), Annex 228, YouTube, “SBU intercepted conv, 24 January 2015. Judging by the
context, Ponomarenko and "Pepel" are discussing the same "Vostochniy" in this conversation as in the transcript
given in Memorial, Annex 418.

248 Counter-Memorial (ICSFT), Annex 221, YouTube, “Mariupol, vostochniy checkpoint under Grad Fire | Video,
5 September 218, another source mentions the eastern roadblock in Counter-Memorial (ICSFT), Annex 218,
YouTube, “Mariupol, vostochniy checkpoint 04.09.14, 4 September 2014.

24 See First Bobkov Report, Figure 32.

230 Memorial, Annex 328, OSCE, Spot Report by the OSCE Special Monitoring Mission to Ukraine (SMM), 24
January 2015: Shelling Incident on Olimpiiska Street in Mariupol (24 January 2015). See also Counter-Memorial
(ICSFT), Annex 191, Facebook page “Defence of Mariupol, 24 January 2015.

1 "Point No. 6 B=47 °07 '09.34", L=37 °42 '08.30", 23.01.15, company stronghold No. 4014 of the 18th
Operational Regiment of the National Guard of Ukraine, 23.01.15 recorded shelling with BM-21, no casualties".
See Counter-Memorial (ICSFT), Annex 77, Ukraine, Primorsky District Court of Mariupol, Case No.
265/4773/15-k, Sentence, 18 June 2019, p. 16.

252 First Bobkov Report, para. 69, figure 33.

253 T note that the same number is used in relation to (1) the facility referred to in the letter of the Mol as roadblock

4014 (Memorial, Annex 183, Mol of Ukraine Letter No. 27/6/2-3553, mentioned in paragraph 48 (d) of the First
Brown Report, and (2) point No. 6 from the verdict against Kirsanov ("stronghold 4014"). However, it appears
that these positions are different. According to the description in the letter from the Mol and the First Brown
Report, roadblock no. 4014 is located 100 m to the east of the junction of Olimpiyskaya Street and the M-14
highway (however, no coordinates are provided, unlike for the other positions mentioned in the same letter). In
the verdict against Kirsanov, the coordinates of point No. 6 are given, which corresponds to position 25 in Figure

Page 103 out of 141



Annex &

306.

307.

were there on 24 January 2015, and whether Kirsanov informed the DPR representatives
about this target, but it is quite possible given that this position is part of the defensive

positions in Mariupol.

Therefore, 1 believe (and all the facts point to this) that the strike missed the UAF
defensive lines on the outskirts of the city, which were intended to be hit by the DPR.
Therefore, the allegations of deliberate shelling of the Vostochniy residential area are

unfounded.

THE CHOICE OF WEAPON SYSTEM IS NOT INDICATIVE OF THE INDISCRIMINATE OR

DELIBERATE NATURE OF THE SHELLING

General Brown's position regarding the advisability of using BM-21 is based on the
assumption that alternative weapons could and should have been used to shell UAF
positions "at the northern roadblock or outpost".>>* I disagree with General Brown's

conclusions for the following reasons:

(a) It does not follow from the materials I studied that the DPR forces had cannon
artillery in this area (for example, D-30 howitzers, which are mentioned in para. 34
of the Second Brown Report). Moreover, the Second Bobkov Report refutes®*> the
claim of experts Gwilliam and Corbett that they found 3 D-30 howitzers in the

satellite imagery of the area.?>®

(b) I would also like to stress that artillery guns that belong to cannon artillery take
longer to prepare for firing and are less manoeuvrable than MLRS, and during a
tense battle they can be destroyed quite quickly by return fire.>>” I do not believe it
can be said with any degree of certainty that it would have been appropriate to use

standard artillery pieces in this case, given (as far as can be judged from the combat

32 of the First Bobkov Report. It is possible that the use of the same number is explained by the fact that position
25 is in fact an extension of the same stronghold with a roadblock (position 20), various trenches (positions 19-
23) and the outpost mentioned in the verdict against Kirsanov (position 25). It is the latter position that, as far as |
understand, corresponds exactly to Point 6. See First Bobkov Report, Figure 32.

254 Second Brown Report, para. 34.

255 Second Bobkov Report, para. 92.

256 Gwilliam and Corbett report, para. 67 and Figure 30.

257

The D-30 howitzer takes up to 20 minutes to prepare to fire (and 10 minutes to leave the position), while the

MLRS can open fire after only 5-7 minutes after arriving at the position and then immediately leave it.
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context described above) the strong defensive positions of the UAF near Mariupol

and the much slower rate of fire of standard artillery pieces.

308. That said, as I mentioned above, the main reason for the damage to civilian objects in
Mariupol is that the UAF positions were in close proximity to residential areas, and the
civilian population continued to be present in residential areas. As NATO military
experience shows, even the use of the highest-precision weapons in an urban environment
inevitably results in civilian casualties and damage to civilian objects:

"Airwars monitoring has shown a consistent pattern during international
military actions in both Iraq and Syria. The greater the intensity of explosive
weapons use — predominantly in urban areas — the higher the civilian toll. As
Airwars noted in a recent report, outcomes for civilians caught in urban

battles were far less influenced by the use of Coalition ‘smart’ munitions
versus Russian ‘dumb’ bombs than might be expected. <...>

The benefits of precision strikes in mitigating civilian harm are not so much
wrong, as significantly overstated in urban environments. This has been
termed the ‘Precision Paradox’ by Major Amos C. Fox of the US Army, a
former planning officer with Operation Inherent Resolve: The battle [for
Mosul] illuminated a misconception of modern warfare with the precision
paradox — the proposition that the employment of precision weaponry can
make war antiseptic and devoid of collateral damage or civilian casualties...
The Battle of Mosul, a nine-month slog, blending U.S. and coalition precision
weapons with Iraqi frontal attacks against an ensconced and determined

enemy, precisely leveled the city one building at a time".>>

"Thirty-three incidents occurred as a result of attacks on targets in densely
populated urban areas (including six in Belgrade). Despite the exclusive use
of precision-guided weapons in attacks on the capital, Belgrade experienced
as many incidents involving civilian deaths as any other city."?*’

"The interactive website, Rhetoric versus Reality: How the ‘most precise air
campaign in history’ left Ragga the most destroyed city in modern times, is
the most comprehensive investigation into civilian deaths in a modern
conflict. Collating almost two years of investigations, it gives a brutally vivid
account of more than 1,600 civilian lives lost as a direct result of thousands
of US, UK and French air strikes and tens of thousands of US artillery strikes
in the Coalition’s military campaign in Ragqa from June to October 2017."2¢0

238 Airwars, Report, Credibility Gap. United Kingdom civilian harm assessments for the battles of Mosul and

Raqqga, 2018, available at: https://airwars.org/wp-content/uploads/2018/09/UK-Inquiry-into-Mosul-and-Raqqa-
2018.pdf. (Exhibit AU)

29 Human Rights Watch Report, Civilian Deaths in the NATO Air Campaign, February 2000, available at:
https://www.hrw.org/reports/2000/nato/index htm#TopOfPage,https://www.hrw.org/reports/2000/nato/Natbm20
0 htm#P37 987.

260 Amnesty International, Press release, Syria: Unprecedented investigation reveals US-led coalition killed more
than 1,600 civilians in Raqqa 'death trap' (25 April 2019), available at: https://www.amnesty.org/en/latest/press-
release/2019/04/syria-unprecedented-investigation-reveals-us-led-coalition-killed-more-than-1600-civilians-in-
raqqa-death-trap/. (Exhibit AV)
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310.

311.

312.

313.

314.

315.

Hence, [ am confident that the choice of BM-21 to attack Ukrainian combat positions was
justified in terms of the weaponry available to the DPR, the mission assigned to the

respective commander and the operational situation.

In any case, the mere choice of BM-21 as a weapon does not in itself imply (contrary to
Ukraine's claims) an indiscriminate or deliberate attack, as the above examples

demonstrate.
"POSSIBLE FIRING POSITIONS" MISIDENTIFIED BY UKRAINIAN EXPERTS

I draw attention to the fact that the "possible firing positions" from which Mariupol was

shelled on 24 January 2015 are incorrectly identified in Gwilliam and Corbett Report.

The first of the positions identified by Ms Gwilliam and Air Vice Marshal Corbett is not
the position from which Mariupol was shelled, as the azimuth (direction) of the shelling

does not correspond to where Mariupol is relative to this position.?®!

The traces of artillery usage on the satellite image of the "second possible position"
appeared much earlier than the time of Mariupol shelling (autumn of 2014) and have
remained unchanged since then.?®> Consequently, this location has nothing to do with the

shelling of Mariupol on 24 January 2015 either.

EVEN WITHOUT TAKING INTO ACCOUNT KIRSANOV'S TRANSMISSION OF INCORRECT
COORDINATES, THE HITS ON RESIDENTIAL AREAS COULD HAVE BEEN THE RESULT OF

ERRORS AND MALFUNCTIONS

As I pointed out above, Ukrainian documents demonstrate that the DPR intended to hit
combat positions on the eastern outskirts of the city, but were given false coordinates. I

believe this is the most likely and main reason for hitting the residential areas.

I disagree with General Brown that the shelling of the residential areas could not have
been the result of an attempt to target a nearby military position, because the miss distance

is too great to be put down to a technical error.’®® Even leaving aside the incorrect

261 Second Bobkov Report, para. 98.
262 Ibid., para 100.

263 Second Brown Report, para. 30.
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coordinates received from V. Kirsanov, there were many factors that could have caused

the shells to hit the residential areas.

316. In this regard, I would like to point out that from the analysis of the material submitted to
me for examination, I can also assume the existence of the following several factors or a

combination thereof:

(a) errors in the information received about the coordinates of firing positions and

selected military targets,
(b) errors in aiming the launchers,
(c) improper technical preparation of the launchers,
(d) malfunction of the launchers.

317. It may also be a "human error", such as misinterpretation of received orders (commands)
during fire control, reduced capabilities of personnel due to tensions in operations, enemy

pressure, etc.

318. Idonotrule outa general lack of training of specific artillery crews, in terms of complying
both with the relevant rules for the preparation of fire and the relevant recommendations

concerning operations in firing positions during the delivery of fire.

319. General Brown, speaking of the unlikelihood of any errors, presents a certain ideal picture
of the conditions and actions of artillery units: the calculations are prepared to a high
standard, the equipment is in perfect condition, there is no enemy influence, etc. This

picture is far from the one that actually takes place during combat operations.

320. In addition, General Brown, noting that the mean point of the shelling of the residential
area was 2.5 km from the Company Position 4013 (which, in his opinion, implies an error
of 2.5 km in the coordinates of the firing position), considers only one factor that
influenced the shelling of the residential area - an error in the coordinates of the
position.?* In this case, however, one must take into account the transmission of
deliberately false coordinates to the DPR, which could have led (and in fact did lead) to

significant targeting errors.

264 Second Brown Report, para. 30.
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322.

323.

324.

325.

326.

In any case, as I pointed out, one should consider the totality of factors (possible errors)
and their combination, and also take into account the target, which was intended to be hit,

relative to which the error is determined.

Regarding malfunction of several launchers, General Brown states:

"... the intercept evidence that “Yugra’ informed the unit commander that
"one vehicle was overshooting, ... could not account for the number of
rockets that impacted the residential area."

"All the launchers appear to have fired coherently, resulting in a fall of shot
pattern consistent with firing tables: if launchers were “out of order,” the
likelihood of the nature of their damage resulting in a single consistent error
across at least four launchers is implausible. An inconsistently large spread
of the fall of shot would be expected".2%

However, this fact (firing error made by one launcher) explains the existence of at least
one possible factor (malfunction of a single launcher) and does not refute the possibility

that other factors are also present.

General Brown's theory that all of the four launchers were firing coherently, with the
result that the fall of shot pattern was consistent with the firing tables, and that they were
unlikely to malfunction simultaneously, is not true, as the same launcher could have been

used to hit a single target and a number of targets.

However, the launcher could hit the same target, as well as a number of other targets,
from different firing positions (as the rules require an immediate change of firing

positions after completing a mission (salvo)) and at different times.

General Brown's reference to "fall of shot pattern consistent with firing tables" is
incorrect, as the fall of shot map provided by Ukraine (see Figure 20) indicates otherwise
- there are no (it is impossible to derive any) clear contours of fall of shot ellipses on the

map. General Brown does not provide them either.

265 Second Brown Report, para 30 (c).
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Figure 20 — Shelling impacts on the map provided by Ukraine. 20

327. Overall, all of General Brown's arguments about possible errors are purely theoretical,
which cannot either confirm or refute the existence of honest and reasonable mistakes

that led to the strike at the residential area of Mariupol.

266 Memorial, Annex 25.
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329.

330.

331.

332.

SHELLINGS OF AVDEYEVKA BETWEEN JANUARY AND MARCH 2017

THE REASONS FOR THE COLLATERAL DAMAGE DURING THE SHELLINGS OF AVDEYEVKA
WERE THE UAF'S USE OF THIS SETTLEMENT AS A LARGE FORTIFIED AREA AND THE

FACT THAT CIVILIANS WERE NOT EVACUATED

Avdeyevka was incorporated into the UAF system of defensive lines, positions and
strategic defence areas and, during the conflict, became a large fortified area the
capabilities of which had been building since 2014. The UAF units that were occupying
defensive positions in the settlement had set up respective strongholds, both on the front
lines and in the depth, firing positions, staging areas, equipment depots, roadblocks, etc.,
i.e. were deployed throughout the city where civilians were present. The Avdeyevka

defence system during combat operations in 2022-2023 is further evidence of this.

With that in mind, the troops used existing civilian facilities to station personnel in urban
areas, such as health facilities, sanitation facilities, communications or power supply

facilities, and factories - a fact acknowledged by Ukraine and General Brown.

At the same time, the civilian population was not evacuated by Ukraine and remained in

the city.

Ukraine has not provided complete information on the presence and deployment of troops
on the territory of Avdeyevka, in particular in the areas of shelling. Initially, General
Brown tried to present the shellings of Avdeyevka as instances that were totally unrelated

to the fighting. The First Brown Report claimed that:

"that there was no apparent threat to the DPR from the UAF positions in the

residential areas of the town".?®’

However, following the presentation of evidence contained in the Russia's Counter-
Memorial (ICSFT) regarding the deployment of the UAF in residential areas and heavy
fighting for the city during the relevant period, General Brown acknowledged these facts.
Thus, Brown Second Report quotes the commander of the 72nd UAF brigade in charge
of the Avdeyevka defence as confirming that civilian objects were used in the

organisation of the UAF defence.?®®

267 First Brown Report, para. 84.

268 Second Brown Report, para. 52.
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333. General Brown himself admits:

"in Avdiivka the delineation between UAF and civilian activity is more

blurred.?%°

334. This refutes General Brown's own claims that the shelling of civilian objects in

Avdeyevka is indicative of the indiscriminate nature of the shelling.

335. Open source evidence suggests that the information on Ukraine's military positions that
it presented in Annex 28 to its Memorial is misleading at the very least. There were many
more such positions, and residential areas were used to set up firing positions for MLRS,

from which Donetsk, which was 6 km from Avdeyevka, was shelled:

"<..> the militia has a serious need to take Avdeyevka under control.
Ukrainian artillery, including rocket-propelled artillery, conducts heavy fire
from there, from residential areas. No fewer than ten salvos of Grad rockets
were fired at Donetsk and Makeyevka from there last night. It is difficult to
respond to this shelling - we would have had to fire on the residential areas of
Avdeyevka and Peski, from where the Ukrainian armed forces are firing. It
makes sense to take these settlements under control <...>".2"°

336. That said, reports from NGOs confirm that the UAF repeatedly used civilian facilities

(such as schools) to station personnel and store ammunition and military equipment

during the conflict with the DPR and LPR:

"Ukraine’s Ministry of Education and Science has acknowledged that
Ukrainian government forces have used schools for military purposes. The
Ukrainian government should deter the military use of schools by, among
other things, endorsing the UN Safe Schools Declaration."*’!

"On 31 July 2014, Mr Anton Verenich and Mr Vasiliy Verenich were
detained by Ukrainian military on suspicion that they were engaged in
artillery spotting for the armed groups of the ‘Lugansk people’s republic’.
They were taken to the unit of the Ukrainian Armed Forces then located in a
recreational facility located near the village of Vesyolaya Gora
(Slovianoserbskyi district, Lugansk region). The men were held in a dry well
with round concrete walls. A drunken soldier, reportedly convinced that they
were involved in the death of a colleague, threw a combat grenade into the
well, killing both men."?”?

269 Ibid.

20 RBC, Who started the war in Avdeyevka (31 January 2017), available at:
https://www.rbc ru/newspaper/2017/02/01/589063099a79474b524c6b1d (Exhibit R).

271 Global Development Commons, Attacks on Schools. Military Use of Schools during the Armed Conflict in
Eastern Ukraine (2016), available at: https://gdc.unicef.org/resource/attacks-schools-military-use-schools-during-
armed-conflict-eastern-ukraine.

272 OHCHR, Report on the Accountability for killings in Ukraine from January 2014 to May 2016, Annex I,
para. 61 available at:
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Such tactics by the UAF must be taken into account when assessing the causes of civilian
objects being hit in Avdeyevka during the escalation of the conflict in 2017. However,
General Brown, when describing the tactical situation, notes that the fact of fighting is of
secondary importance in relation to the shelling of "residential areas away from the

battle".?’® This assertion is entirely unsubstantiated.

The escalation of the military conflict in Avdeyevka led to a more active movement of
military equipment through the city streets. Some equipment and personnel regularly
advanced to forward positions at the edge of the city and back into the city for support,
reinforcement and rotation of units in the active combat zone. In addition, the UAF used
residential areas as cover for artillery firing positions. The above means that military
facilities of the UAF were present in residential areas of Avdeyevka, which directly

affected the retaliatory strikes on the town by the DPR forces.

LACK OF EVIDENCE OF INDISCRIMINATE SHELLINGS AND PRESENCE OF MILITARY

TARGETS IN AVDEYEVKA

In para. 49 of the Second Brown Report it is claimed that I allegedly confirmed the non-
discriminatory character of certain shellings. This is not true. General Brown refers to

para. 278 of my First Report, but he distorts the meaning of my statement.

In that section of my First Report, I said that it was not known to what instances of shelling
the local residents' claims about absence of military targets in their part of town relate.
Furthermore, I questioned how reliable the interviewees' own assessment of the military
situation could be, as civilians do not always have accurate data about the position of
military forces in the city and may not be allowed to discuss known military positions
with journalists or private observers (under threat of being detained by the SBU and

prosecuted by Ukrainian criminal justice).

On the contrary, my First Report, as well as the First Bobkov Report, provided ample
evidence of the presence and movement of military targets in Avdeyevka during the

period of escalated hostilities in early 2017.

https://www.ohchr.org/sites/default/files/Documents/Countries/UA/OHCHR ThematicReportUkraineJan2014-
May2016_EN.pdf.

273 Second Brown Report, para 51.
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342. As General Brown states, Colonel Bobkov's analysis of the imagery has not revealed any
signs of troop presence in significant parts of the town. I would like to point out that
Colonel Bobkov did not set himself a task of identifying objects on the territory of
Avdeyevka. His task was to analyse the photographs provided to him and "determine the

location of the objects shown on them".?74

343. Evidence of the deployment of military equipment, artillery positions, and other military
facilities in residential areas of Avdeyevka, such as Ukrainian court decisions, media
reports, and NGO reports, were found in the public domain and provided along with my
First Report.?’> All this evidence, as well as the fact that the line of contact ran through
the town, was completely ignored by General Brown in his initial analysis, where he tried
to present the shelling of the town by the DPR as in no way related to the intense fighting
that the UAF was conducting within the town. Brown's First Report states, without

providing any proof, that:

"that there was no apparent threat to the DPR from the UAF positions in the

residential areas of the town".7®

344. The Second Brown Report acknowledges the presence of military facilities in Avdeyevka.
However, it states that there is allegedly no evidence to demonstrate the presence of
military targets of the UAF in the area of Krasnaya and Zavodskaya Streets or in the north
of Avdeyevka.?”’” However, as | mentioned in the First Report (in the context of proven
and acknowledged by General Brown practice of the UAF stationing its armed forces in
residential areas of Avdeyevka), there is an abandoned brick (ceramic) factory near
Zavodskaya Street and Krasnaya Street, which was used by the UAF as a fortified position
in 2015 and 2016.2’8 I am confident that the same positions were very likely used by the
UAF during the escalation of hostilities in early 2017, which explains the shelling in this
area of Avdeyevka. Also, the area around Krasnaya and Zavodskaya Streets were likely
supply routes for the forward UAF positions noted in Figure 26 of my First Report and
Figure 21 of the Second Brown Report.

274 First Bobkov Report, para. 100.

275 First Report, para. 277 et seq.

276 First Brown Report, para. 84.

277 Second Brown Report, para 58, Figure 21.

278 First Report, para. 289, Appendix 2, Section D.
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346.

347.

348.

349.

350.

Finally, the impacts in northern Avdeyevka is most likely due to an UAF artillery position
near the lake in the north of the city, which General Brown himself is referring to:

"there was an artillery firing position by the lake to the north of the town".>”’

For more details on numerous military targets see Addendum 2 to my First Report. In any
case, the evidence that is publicly available also shows an active movement of military
equipment and vehicles of the UAF within the city, which explains the shellings of
different parts of the city.

THE NECESSITY AND POSSIBILITY OF HITTING RESERVES ADVANCING TO COMBAT

POSITIONS AND PREVENTING THE SUPPLY OF AMMUNITION

The DPR was faced with a militarily important task, which was to strike the equipment
that moved in and out of forward positions for support, reinforcement and rotation of units

in the active combat zone during this period.

It is highly probable that, in addition to the vehicles needed for direct support of combat
operations, second echelon (reserve) combat vehicles had to be moved around the

residential areas to reinforce and rotate the first echelon troops.

From a military point of view, given the intensified fighting, the UAF needed to reposition
reserves, ammunition and other materiel to forward positions. Those objects became

targets for destruction.

280 e will see that

If we place these routes on the map of the shellings of Avdeyevka,
most of the damage to the old part of Avdeyevka (the area with private houses) claimed

by Ukraine is located along these routes (see Figure 21).

27 First Brown Report, para. 83.°

280 First Report, para. 271 and Figure 26.
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351. Preventing the transfer of reserves and ammunition through fire attacks obviously led to

an anticipated specific and immediate military advantage of the DPR. In fact, fulfilling

281 Counter-Memorial (ICSFT), para. 498.
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352.

353.

354.

355.

such a task was a military necessity for DPR forces, largely determining the success of

their military operations.

I am sure that in many cases DPR units were faced with the choice of either allowing the
UAF to supply their forward positions unhindered or hitting the UAF military equipment

as it moved towards those positions.

General Brown questions the DPR's capability to target supply convoys in a timely and
effective manner:
"Effective targeting of moving vehicles in an urban environment would have
required dedicated and well-practised observation, manned or unmanned,
linked directly to the firing battery. General Samolenkov cites no evidence of

such a capability nor of any successful engagement or disruption of UAF
resupply.?®?

However, General Brown himself provides no evidence to support his assumption that
the DPR lacked the capability to identify and engage mobile targets. On the contrary,
General Brown is only stating his opinion. However, instances discussed in this case only
indicate that the DPR had UAVs, informants and spotters to identify targets and adjust

fire.

The rules of firing and fire control of artillery (of Russia and Ukraine) provide procedures
for engaging mobile targets of the enemy, which include determining the most likely

routes of movement, taking into account the existing road network, e.g.:

"243. For firing at a column, the most likely routes of the column movement
are marked on the map, taking into account the road network in the enemy
lines. The rendezvous points are marked within sight of the surveillance tools
involved used for reconnaissance of the columns and the adjustment of fire
on them, usually at road junctions, as well as at crossings (bridges), gulleys
and other sections of the route where off-road movement of the columns is
difficult or impossible.?*?

“236. To defeat the columns, the firing settings are assigned in advance to the
meeting points. To this end, the commander (chief of staff) of the battalion
marks on the map the most likely routes of the columns, taking into account
the road network. The meeting points are assigned within sight of
reconnaissance equipment, as a rule, at road junctions, crossings (bridges),

282 Second Brown Report, para 56.

283

Russian Ministry of Defence, Rules of firing and fire control of artillery. Battalion, battery, platoon, gun. Part

1. Enacted by Order No. 8 of the Commander-in-Chief of the Ground Forces dated 1 February 2011, available at:
http://www.fa ru/org/chair/voen/Documents/ObrazDoc/IIpaBmina%20ctpensos1%20n%20ymnpasneHns%20oraemMm

..pdf.
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corges and other areas where the movement of columns off roads is

complicated or impossible”.?8*

356. Consequently, the engagement of mobile targets may have been carried out by the DPR

through the use of appropriate techniques.

357. 1 would like to note, as I pointed out above, that the evidence of "any successful
engagement or disruption of UAF resupply" may only be contained in combat documents
of Ukraine, which chose not to provide such documents. The open sources I have used

285

confirm the DPR's capability to carry out the above mentioned tasks,”* contrary to

General Brown's opinion.

358. Thus, the need to defeat reserves advancing to combat positions and to prevent the supply
of ammunition and other materiel was determined for the DPR forces by the anticipated

concrete and immediate military advantage, and therefore by military necessity.

359. Strikes against moving military targets, such as military convoys and vehicles, are
common practice in modern military campaigns. The difficulty of hitting such targets
does not in itself mean that such attacks cannot be justified from a military point of view.
For example, NATO forces struck mobile targets in Yugoslavia in 1999, with some of

such strikes resulting in damage to civilian objects and civilian deaths:

"Thirty-two of the ninety incidents occurred in Kosovo, the majority on
mobile targets or military forces in the field. Attacks in Kosovo overall were
more deadly-a third of the incidents account for more than half of the deaths.
Seven troubling incidents were as a result of attacks on convoys or
transportation links. Because pilots' ability to properly identify these mobile
targets was so important to avoid civilian casualties, these civilian deaths raise
the question whether the fact that pilots were flying at high altitudes may have
contributed to these civilian deaths by precluding proper target

identification".?8¢

360. However, the examples of such attacks do not in themselves confirm that the attacking

NATO forces intended to hit civilian rather than military targets.

284 Ukrainian Ministry of Defence, Rules of Firing and Fire Control of Ground Artillery (Battalion, Battery,
Platoon, Gun), approved by Order of the General Staff of the Armed Forces of Ukraine No. 6 dated 5 January
2018, para. 3, available at: https://sprotyvg7.com.ua/wp-
content/uploads/2022/06/%D0%9F%D0%A1%D1%96%D0%A3%D0%92-2018-A5.pdf.

285 First Report, para. 273.

286 Human Rights Watch, Report, Civilian Deaths in the NATO Air Campaign, February 2000, available at:
https://www.hrw.org/reports/2000/nato/index htm#TopOfPage,
https://www.hrw.org/reports/2000/nato/Natbm200.htm#P37 987.
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361.

362.

363.

364.

365.

THE POSSIBILITY OF CIVILIAN TARGETS BEING HIT BY ERROR OR AS A RESULT OF

DEVIATIONS OF PROJECTILES IS AN OBVIOUS FACT

General Brown claims that:

"Failure to conduct full firing preparations in such a stable tactical

environment is therefore in itself an admission of indiscriminate targeting" 2%’

I disagree with this statement. Firstly, General Brown himself provides a fall of shot
pattern for cannon artillery (D-30 howitzer, 122 mm calibre), from which it follows that
projectiles could be dispersed within an ellipse, measuring 208 m by 80 m.?®® Thus,
General Brown, in effect, admits that even if all the proper procedures are followed in
ideal firing conditions the projectile may fail to hit the target. This is an obvious fact,
which in the case of the shelling of Avdeyevka General Brown for some reason tries to

deny.

Secondly, in the First Report I provide calculations®®’ to illustrate the possibility of
artillery shell deviation and the effect of different types of errors on such deviation. In
order to calculate the mean errors in each case, one must have information on the
weaponry and exact location of DPR firing positions, as well as accurate data on military
targets. This approach to estimating possible errors in relation to collateral damage needs
to be applied in specific cases where comprehensive data is available. Neither I, nor

apparently General Brown, have such comprehensive data.

Thirdly, General Brown contradicts himself, as he supports the Ukraine's claim that the
DPR deliberately struck civilian targets in Avdeyevka. However, if the civilian targets
were hit due to a violation of firing procedures (as General Brown admits), it means that
the attackers had no intention to hit civilian targets. After all, if the attackers had intended
to deliberately defeat civilian targets, they would not have deliberately disrupted their

preparations for shelling (as it was civilian targets they would have been aiming at).

General Brown's claim that civilian targets were the result of irregularities in the

preparation and conduct on shelling (which could have been due to incompetence, haste,

287 Second Brown Report, para 59.
288 Ibid., para. 16, Figure 8.
289 First Report. Paras. 257-265.
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special combat conditions, accidents, etc.) confirms that the DPR forces firing at civilian

targets had no intention of hitting them.

366. Finally, I find that General Brown’s statement about "indiscriminate targeting" is absurd

for several reasons:

(a) The operational situation in the Avdeyevka area during the reporting period was far
from "stable",?*® there was active fighting and an exchange of artillery strikes and

other types of fire.’!

(b) In asituation where the UAF were using residential areas to deploy firing positions
for strikes on Donetsk and other settlements, the DPR forces were faced with a
choice: either expose their own positions and their own civilians in Donetsk and
other settlements to the threat of regular shelling,>*? or respond to strikes in order

to hit UAF firing positions despite their deployment in residential areas.

(c) Evenif full firing preparations are made and all prescribed procedures are followed,
some projectiles will miss the target, which is a virtually unavoidable part of

artillery firing.

367. General Brown, therefore, unreasonably denies the possibility of civilian targets being hit

in error or as a result of deviation of projectiles.

E. THE DPR'S CHOICE OF WEAPONRY DOES NOT INDICATE A DELIBERATE CHARACTER OF
SHELLING OF CIVILIAN OBJECTS, NOR AN INDISCRIMINATE CHARACTER OF THE

SHELLINGS

368. As I pointed out in the First Report, the choice of weaponry for shelling must be made on
a case-by-case basis, taking into account (1) the positions of the parties, (2) the shelling
objectives, and (3) the weapons actually available.?> It should, however, be understood
that the shelling of targets in Avdeyevka took place during a period of heightened military

situation.

2% Second Brown Report, para 59 (a).
21 First Report, paras. 244-252.

22 Ibid., para. 360.

293 Ibid., para. 368.
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369.

370.

371.

372.

373.

In such periods, a fire plan usually comes into play, which provides for engaging targets
jointly, simultaneously, or sequentially. In addition to such plan, there is a need to engage
newly discovered targets, as well as targets requiring immediate destruction. In such a
case, the person who makes a decision to launch attacks is faced with the choice of which

weapon to use based on the need to accomplish a particular mission.

General Brown claims that the use of BM-21 in itself meant indiscriminate fire.?** In the
First Report I analysed the claims about the use of the BM-21 system, pointing out that
many of these claims are contradictory.?®> Their analysis shows that there is no basis for

assuming that the hits cited were the result of deliberate firing at civilian targets.

However, as I have already pointed out, the use of BM-21 in a specific situation might
have been militarily justified (for example, to strike back quickly against an enemy
artillery position from a currently available weapon). The possession of other weapons
by the DPR does not in itself mean that such weapons were available in a particular

situation, much less that the use of other weapons was militarily expedient.

Furthermore, the use (if any) of weapons systems with wide-area effects (such as BM-
21) in some cases during the shelling of UAF positions and other military targets in
Avdeyevka does not in itself indicate that the attackers intended to harm civilians. For
example, during the bombing of Yugoslavia in 1999, NATO forces used cluster munitions
that resulted in civilian deaths:

"In Nis, the use of cluster bombs was a decisive factor in civilian deaths in at

least three incidents. Overall, cluster bomb use by the United States and

Britain can be confirmed in seven incidents throughout Yugoslavia (another

five are possible but unconfirmed); some ninety to 150 civilians died from the

use of these weapons".>*®

The nature of the damage left by the shelling presented to me for analysis indicates that

the damage to civilians and civilian infrastructure is:

2% Second Brown Report, para. 60.
29 First Report, paras. 318-319, 323-325, 332, 344-345.

2% Human Rights Watch, Report, Civilian Deaths in the NATO Air Campaign, February 2000, available at:
https://www.hrw.org/reports/2000/nato/index htm#TopOfPage,
https://www.hrw.org/reports/2000/nato/Natbm200.htm#P37 987.
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(a) collateral damage from the regular and violent exchanges of artillery fire described
in the sources cited in the First Report (in particular the reports of the Special

Monitoring Mission?*");

(b) collateral damage caused by the shelling of military facilities in Avdeyevka;

(c) collateral damage from shelling to prevent the transfer of reserves and ammunition

to forward positions, unit rotations, etc.

374. Finally, General Brown's assertion that munitions impacts on civilian targets in
Avdeyevka indicate the indiscriminate nature of the shelling is inconsistent with General

Brown's own observations that:

"in Avdiivka the delineation between UAF and civilian activity is more

blurred.?®

375. It should be noted that the DPR commanders who made the decisions to initiate the strikes
certainly weighed the risks of collateral damage on the one hand, and the importance of

the target, the need to hit a particular enemy firing position, etc., on the other.

376. Modern rules of engagement do not prohibit commanders from deciding to hit a target if
it is likely to cause collateral damage. On the contrary, a commander may carry out an
attack resulting in collateral damage, if the objective of defeating the military target so

requires. For example, the German rules of engagement say:

"415. The presence or movements of civilians may not be used to render
certain locations immune from military operations, in particular to shield
military objects from attacks or to shield, favour or impede military
operations. The Parties to the conflict must not direct the movements of
civilians in order to attempt to shield military objectives from attacks or to
shield military operations (4 28; 5 51 para.7). The misuse of protected persons
as a shield for military objectives is a violation of international law and is
punishable as a war crime (33 8 para.2 lit.b xxiii; 35 11 para.l no.4). What is
more, this does not mean that the military objective must not be attacked
<.“>u'299

297 First Report, para. 360.
2% Second Brown Report, para. 52.

299 Federal Ministry of Defence of the Federal Republic of Germany, Joint Service Regulation (ZDv) 15/2, Law
of Armed Conflict, Manual, May 2013, available at: https://www.onlinelibrary.iihl.org/wp-
content/uploads/2021/05/GER-Manual-Law-of-Armed-Conflict.pdf..
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377. However, appropriate strikes do not necessarily have to be carried out with the highest-
precision weapons available to the commander. For example, Australian military doctrine
indicates that the commander has the right to choose a less precise weapon, even if that

weapon may cause collateral damage:

"Precision-guided weapons. 8.38 The existence of precision-guided weapons,
such as GBU 10 and Harpoon missiles, in a military inventory does not mean
that they must necessarily be used in preference to conventional weapons
even though the latter may cause collateral damage. In many cases,
conventional weapons may be used to bomb legitimate military targets
without violating the LOAC requirements. It is a command decision as to
which weapon to use. This decision will be guided by the basic principles of
the LOAC: military necessity, avoidance of unnecessary suffering and
proportionality."3

378. Similar provisions are found in the military doctrine of Denmark:

"Limited operational capabilities or an increased risk of harm to one’s own
forces may, depending on the circumstances, justify an attack on an objective,
even if the attack in question is not the attack among multiple potential attacks
that poses the least danger to protected persons or objects.">"!

379. Similar prescriptions are found in US military doctrine:

"Similarly, the U.S. reservation to CCW Protocol III on Incendiary Weapons
makes clear that U.S. forces may use incendiary weapons against military
objectives located in concentrations of civilians where it is judged that such
use would cause fewer casualties and/or less collateral damage than
alternative weapons."*??

380. The military doctrines of many countries permit attacks that will result in collateral
damage if such attacks help gain a military advantage or achieve other military goals and
objectives. The power to decide on such attacks is vested in the commanders responsible

for the fulfilment of particular combat missions:

(a) Australia:

" There must be an acceptable relationship between the legitimate destruction
of military targets and the possibility of consequent collateral damage."

3% Armed Force of Australia, Law of Armed Conflict manual, Australian Defence Doctrine Publication, 11 May
2006, available at: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/AUS-Manual-Law-of-Armed-
Conflict.pdf.

391 Danish Ministry of Defence, Military Manual on International Law Relevant to Danish Armed Forces in
International ~ Operations,  September 2016, available at:  https://www.onlinelibrary.iihl.org/wp-
content/uploads/2021/05/DK-Military-Manual-International-Operations.pdf.

302 US Ministry of Defence, Department of Defense Law of War Manual, June 2015 (updated December 2016),
available at: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/USA-Law-of-War-Manual.pdf.
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"Collateral damage may be the result of military attacks. This fact is
recognised by the LOAC and, accordingly, it is not unlawful to cause such
injury and damage. The principle of proportionality dictates that the results
of such action must not be excessive in light of the military advantage
anticipated from the attack ".>%

(b) UK:

"However, if the defenders put civilians or civilian objects at risk by placing
military objectives in their midst or by placing civilians in or near military
objectives, this is a factor to be taken into account in favour of the attackers
in considering the legality of attacks on those objectives."**

(c) Germany:

"In an international armed conflict, the mere presence of armed forces
endangers the object to be protected as soldiers are combatants and thus
constitute military objectives. The use of soldiers to protect civilian objects
should therefore be carefully considered".3%

(d) Denmark:

"Civilians and civilian objects may lawfully in connection with attacks on
military objectives become the object of injury or damage in accordance with
the rules on collateral damage."

"The concrete and direct military advantage is accorded weight on the basis
of, among other factors, its importance to the future development of the
conflict. The identification of the relationship between collateral damage and
military advantages, i.e., the actual comparison between these two
considerations, is ultimately based on an estimate. This estimate is to be made
on the basis of a factual assessment of the information available and in good
faith."

"On the other hand, it is not in itself suspicious that combatants lose their lives
in connection with their participation in hostilities or that civilians die as a
result of collateral damage in connection with the conduct of lawful military
operations in an armed conflict.*®

303 Armed Force of Australia, Law of Armed Conflict manual, Australian Defence Doctrine Publication, 11 May
2006, available at: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/AUS-Manual-Law-of-Armed-
Conflict.pdf.

304 Joint Service of the UK Armed Force, Joint Service Manual of the Law of Armed Conflict, Joint Service
Publication 383, 2004, UK, available at: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/UK-
Manual-Law-of-Armed-Conflict.pdf.

395 Federal Ministry of Defence of the Federal Republic of Germany, Joint Service Regulation (ZDv) 15/2, Law
of Armed Conflict, Manual, May 2013, available at: https://www.onlinelibrary.iihl.org/wp-
content/uploads/2021/05/GER-Manual-Law-of-Armed-Conflict.pdf.

306 Danish Ministry of Defence, Military Manual on International Law Relevant to Danish Armed Forces in
International ~ Operations,  September 2016, available at:  https://www.onlinelibrary.iihl.org/wp-
content/uploads/2021/05/DK-Military-Manual-International-Operations.pdf.
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(¢) New Zealand:

"An NZDF commander assessing the proportionality of an attack is to do so
in the context of any larger operational plan of which the attack is a part <...>
For example, a minor objective such as an isolated bridge may in fact be a
significant chokepoint for large formations."*"’

(f) USA:

"Military necessity also justifies certain incidental harms that inevitably result
from the actions it justifies.

"For example, a commander may determine that a precaution would not be
feasible because it would result in increased operational risk (i.e., a risk of
failing to accomplish the mission) or an increased risk of harm to his or her
forces.

"'Feasible precautions’ are reasonable precautions, consistent with mission
accomplishment and allowable risk to attacking forces."

"Measures to minimize collateral damage to civilian objects should not

include steps that will place U.S. and allied lives at greater or unnecessary
I'iSk."308

381. Consequently, the choice of a particular type of weapon, as well as the fact that civilian
objects were harmed, cannot in themselves be evidence of the intention of the attackers

to harm civilians, contrary to General Brown's assertion.

397 The New Zealand Defence Force, Manual of Armed Forces Law. Vol. 4. Law of Armed Conflict, August 2017,
available at: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/NZ-Manual-Law-of-Armed-
Conflict.pdf.

308 US Ministry of Defence, Department of Defense Law of War Manual, June 2015 (updated December 2016),
USA, available at: https://www.onlinelibrary.iihl.org/wp-content/uploads/2021/05/USA-Law-of-War-
Manual.pdf.
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10 FEBRUARY 2015 SHELLING OF RESIDENTIAL AREAS AND AIRFIELD IN
KRAMATORSK

A. DAMAGE TO CIVILIAN OBJECTS IN KRAMATORSK IS COLLATERAL DAMAGE IN

CONNECTION WITH THE ATTACK ON THE AIRFIELD

i. Critical targets (ATO headquarters, combat aircraft and other) were located at the

Kramatorsk airfield and the ideal weapon was chosen to hit them, as General Brown

confirms

382. Itis surprising to me that General Brown continues to insist that the mere selection of the
BM-30 Smerch as a weapon to engage targets at the Kramatorsk airfield demonstrates the

indiscriminate nature of the attack "by definition".>%

383. The Kramatorsk airfield housed important military facilities, including the ATO
command headquarters, UAF combat aircraft, air defence systems, long-range tactical
missile systems (Tocka-U Missiles and BM-30 Smerch MLRS),?!® ammunition and fuel
depots, at least 26 military units and others. The fact that the ATO command headquarters
and other associated infrastructure were located on the airfield, making the airfield a
military target, is acknowledged by General Brown.>'! In particular, the First Brown
Report states:

"The headquarters of the Anti-Terrorist Operation of the Ukrainian Armed
Forces was based on the airfield approximately two km south-east of the
urban edge of Kramatorsk. The airfield was also a helicopter base and the site

of an SA-10 (Buk) air defence missile system. Indeed, the list of military
casualties suggests there were at least 26 military units on the airfield".>'?

384. This made the airfield a priority target for the DPR, as its defeat meant gaining a
significant military advantage. In particular, the defeat of the ATO command post located
on the airfield would have significantly reduced the UAF's ability to command the troops.
And the defeat of the UAF combat aircraft would have limited the UAF's ability to support

ground operations with arial attacks. This is also directly confirmed by General Brown:

3% Second Brown Report, para. 48 (c).

310 First Report, paras. 193-194.

311 Second Brown Report, para. 38, First Brown Report, para. 66.
312 First Brown Report, para. 66.
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Neutralization of such a target would significantly impact the operational
capability of the Armed Forces of Ukraine, particularly in terms of command
and control, but also in damage to material; personnel casualtics were
particularly heavy in senior officers, a reflection of the level of the
headquarters. It would be a high priority target for any enemy."*'3

385. That said, the airfield was essentially not a single target, but a large facility with multiple

military targets spread across its territory (see Figure 22).214

313 First Brown Report, para. 66.
314 First Bobkov Report, paras. 87-90, Figures 46, 47.
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8 January 2015 (08:53 UTC)
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386. Long-range, large-calibre multiple launch rocket systems (such as BM-30 Smerch) were

387.

the best weapon to hit targets at the airfield. Hitting a number of targets at once would

achieve the greatest impact on the enemy and be more likely to engage the command post.

The BM-30 allows a large area to be struck at once, thereby achieving simultaneous

striking of several targets located in the respective area.

The choice of BM-30 as the best weapon for engaging the Kramatorsk airfield is also

confirmed by General Brown:

“BM-30 is not just the only weapon available, it is also the ideal weapon for

neutralization of an airfield and its associated infrastructure, accompanying

units, tented accommodation and soft-skinned vehicles. BM-30 firing 9M55K

sub-munition missiles is optimized to defeat personnel, armoured and soft
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targets in concentration areas, artillery batteries, command posts and
ammunition depots.”?!?

388. In this regard, [ am surprised by General Brown's conclusion that the mere choice of BM-
30 as a weapon to engage targets on the airfield indicates that the attack was "by definition

indiscriminate".3!6

389. The shelling of such facility as a military airfield using BM-30 Smerch MLRS involves
the distribution of aim points among the weapons in relation to elementary targets. In
other words, elementary targets (points) are selected on the territory of the airfield to be

hit by MLRS missiles.

390. In order to achieve the desired effect (degree of destruction), a certain (prescribed by
regulations) number of missiles must be fired. In doing so, it is necessary to use such
number of launchers that would ensure to the extent possible that all targets located on

the site are simultaneously affected.

391. On this basis, from a military point of view, it makes no pragmatic sense to plan and
launch attacks on a residential area of a city at the same time as attacking targets on an
airfield. Obviously, the commander deciding on specific firing parameters intends to
achieve maximum damage to military targets located on the airfield. In order to hit as
many targets on the airfield as possible, he needs to use all the ammunition of BM-30
Smerch launchers available to him. To target a portion of the missiles away from the

airfield would mean to apply less damage to critical military targets on the airfield.

ii. Assessment of the link between strikes on residential neighbourhoods in

Kramatorsk and facilities at the airfield, and the choice of weaponry

392. Ukraine and General Brown view the strikes on the Kramatorsk airfield and the impacts
on residential areas of Kramatorsk as two different attacks, with the claim that residential

areas were the immediate target of the shelling.®!’

393. Firstly, although General Brown claims two different attacks, he contradicts his own

reasoning, as he actually views the city being hit as part of the airfield shelling - for

315 First Brown Report, para. 68.
316 Second Brown Report, para. 48 (c).
317 Memorial, paras. 246-252.
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394.

395.

396.

397.

398.

example by pointing to the supposed areas (over the city) that in his opinion would be hit
by cluster munition and carrier elements of those rockets that were targeted at the

airfield.’'®

Secondly, all of General Brown's analysis and conclusions are based on an extremely

sparse and incomplete body of evidence, as he himself admits:

"The Ukrainian Security Service investigation was primarily focused on
evidence of impacts that killed or injured civilians and damaged civilian
property. Moreover, the investigation of the casualties and damage on the
aerodrome appears to have been carried out separately by the military

authorities. The Security Service report is therefore an incomplete picture".>!°

Thus, Ukraine has chosen not to provide data on damage at the airfield, which could shed
light on the circumstances of the incident. I believe this data goes against the claims of
the Ukraine in the present case. That said, as [ noted above, the evidence that was provided
and produced by the SBU cannot be considered objective but should be further checked
and confirmed, as pointed out, for example, by the Dutch investigation and the court in

the MH-17 case.??°

Given that even General Brown himself admits that the investigation by the Ukrainian
Security Service is "an incomplete picture", neither can General Brown's conclusions
about the deliberate targeting of residential areas in the city be considered sufficiently

substantiated.

Thirdly, General Brown's version of a separate deliberate strike against residential areas
of Kramatorsk is based on suppositions only. All known circumstances of the shelling in

question clearly indicate that described impacts were simultaneous.

In particular, General Brown points out the following:

“The estimate from the professional UAF rocket artillery battery commander
stationed on the aerodrome at the time of the attack is that between six and

318 Second Brown Report, Figures 17, 18 and 19.

319 Second Brown Report, para. 39(a).

320 District Court of The Hague, Case No. 09/748005-19, Judgment against S.N. Dubinsky, 17 November 2022,
available at:

https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:1403 6 &showbutton=true&keyword=09
%252£748005-19&idx=1%2F (Exhibit D).
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twelve rockets landed within the perimeter of the aerodrome. This makes
more sense doctrinally...”??!

399. Ibelieve it is likely that General Brown received his assessment from the commander of
BM-30 Smerch battery of the UAF stationed at the airfield. As I pointed out in my First
Report, the BM-30 Smerch MLRS of the UAF fired regularly at Donetsk and Gorlovka

from the Kramatorsk airbase.>??

400. As General Brown points out, the carrier elements of the rocket could fall within two to
three kilometres of the impact zone of the rocket's payload.>?®> The SBU documents cite
only three rocket tails allegedly photographed at addresses more than three kilometres

from the north-west boundary of the airfield:
(a) building No. 24 in Lenin Street,

(b) the Blooming Stadium,

(c) building No. 13 in Karpenka Street.3**

401. Two other rocket parts photographed by the SBU at a distance of more than 3 km from
the north-western boundary of the airfield (at the NKMZ Plant and at building No, 15 in

)325

Sotsialisticheskaya Street)’“” are not parts of the rocket tail and are, in my opinion, parts

of the same three rockets I mentioned above.

402. The other fragments of rockets from the SBU’s record of inspection (building No. 47 in
Dvortsovaya Street, building No. 4 in Gvardeitsev Kantemirovtsev Street, building No.
27 in Kramatorskiy Boulevard, in the territory of the Sputnik and Venera Garage
Cooperatives) are located less than 3 km (and even less than 2 km) from the north-west
boundary of the airfield and include only one fragment of the tail of the rocket.’?°
Consequently, as General Brown himself admits, these fragments belong to rockets

whose cluster munitions must have fallen on the airfield.

321 Second Brown Report, para. 39(b).
322 First Report, para. 194.

323 Second Brown Report, para. 47(a).
324 Memorial, Annex 105.

325 Ibid.

326 Ibid.
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403.

404.

iii.

405.

406.

407.

Therefore, I believe General Brown's estimate that "at least five rockets were targeted at
the civilian residential area"*?’ is exaggerated. If the SBU's information is accepted as

correct, only three rockets missed and landed outside the airfield.

The estimate given by the UAF commander of the of the MLRS battery that from 6 to 12
rockets hit targets at the airfield means that most rockets (up to 12) defeated military
targets inside the airfield, and only 3 rockets missed for one reason or another and fell

outside the airfield. This means that the primary target was a military target.

The attack on the north-west sector of the airfield did not mean that civilian facilities

were to be inevitably hit

I also disagree with the following statement by General Brown:

"The cluster munitions and rocket elements found among the garages on
Rybalko Street could arguably be collateral damage from an attack on the
northwest sector of the aerodrome. If this was the case, the damage to civilian
property could nevertheless have been avoided, or at least mitigated, if the

centre of the airfield, rather than the northwest sector, had been targeted as is

evident from the comparison of the spread of the two ellipses above".3?8

First of all, as can be seen in Figure 22, there was a squadron of UAF combat aircraft on
the north-western border of the airfield, the use of which gave the UAF an undeniable
advantage over the DPR on the battlefield. Consequently, the defeat of this target was
critical to the DPR.

General Brown refers to the diagram in figure 16 in his second report showing the fall of
shot pattern resulting from the attack with BM-30 Smerch missiles at a range of 70 km.
However, the dimensions of the ellipse shown are incorrectly calculated - they are
significantly overestimated, because General Brown used the mean deviations that
characterize the projectile dispersion area by range and direction, which are provided in
the firing tables for the Smerch system.*?° In reality, the dimensions of the ellipse would

not be 1,840 m by 1,720 m, but 541 m by 490 m.

327 Ibid., paras. 47(a), 48(a).
328 Ibid., para 42 (a).
329 Memorial, Annex 656, Extract of Smerch Firing Table, Ministry of Defense of Ukraine (March 2018).
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408. Furthermore, it is not clear to me why the Second Brown Report states that the range of
fire was exactly 70 km.%° It appears from the First Brown Report that General Brown
was of the opinion that the distance from the launch site could be anything between 50
and 70 km.>*! This change in General Brown's position is not substantiated in his second

report.

409. I believe that in reality the distance to the launch site was significantly less than 70 km
and should have been closer to 50 km. Firstly, as I pointed out above, Colonel Bobkov
disproved that the "possible firing positions" of BM-30 Smerch MLRS were at a distance
of 70 km from Kramatorsk as was indicated in Gwilliam and Corbett Report. Secondly,
70 km is the maximum range for firing cluster munitions from BM-30 Smerch. I said
above that firing at the maximum range from MLRS is ineffective in most cases and
therefore militarily impractical. Most likely, the launch could have been carried out from
the area of Gorlovka settlement (as I understand it, under DPR control at the time), which
is about 48 km southeast of Kramatorsk.>*? This is also stated in the First Brown Report.>*?

Therefore I believe that the distance from the launch point was approximately 50 km.

410. If we assume that the rockets were launched from a distance of 50 km (rather than 70 km
as claimed by General Brown), the size of the impact area (ellipse) will be even smaller,
at 420 m by 287 m. Given this size, there would have been no damage to civilian objects

if the aim point selected had been in the northwest sector of the airfield.

411. As a consequence, the images in figures 17, 18 and 19 of the Second Brown Report are
incorrect. They illustrate the areas of munition damage resulting from a single rocket
(ellipses) with a diameter of approximately 1,850 metres. Whereas from my calculations
it follows that in reality the diameter of the ellipse could not exceed 541 metres. This also
corresponds to my experience — in general, one rocket fired from BM-30 Smerch

"scatters" its projectiles over an area of 500 m by 500 m.

330 Second Brown Report, para. 41, para. 43 (b).
331 First Brown Report, para. 65.
332 First Report, para. 190. 190.

333 First Brown Report, para. 65.
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412.

413.

414.

415.

416.

THE DPR HAD TAKEN STEPS TO MITIGATE COLLATERAL DAMAGE, BUT IT WAS ALMOST
INEVITABLE THAT IT WOULD OCCUR, AS THE UAF HAD POSITIONED A CRITICAL

MILITARY FACILITY IN CLOSE PROXIMITY TO THE CITY

The fact that a critical facility the defeat of which would have helped the DPR
significantly to achieve its military objectives was positioned by the UAF essentially on
the outskirts of the city, coupled with the fact that the population had not been evacuated,

contributed to the collateral damage in the first place.

The use of an UAV prior to the attack indicates that DPR forces were checking the
coordinates for the upcoming strike and carried out reconnaissance of the area, including
in order to adjust the target coordinates and prevent rockets from hitting civilian objects.
However, it appears that the UAV was shot down by Ukrainian air defence forces

d334

stationed at the airfiel prior to the shelling, so the relevant activities may not have

been completed.

I disagree with General Brown's conclusion that the DPR forces had an opportunity to
avoid civilian damage in the attack on the airfield by changing the direction of fire.>*
General Brown states that the DPR should have positioned the BM-30 south of the airfield

so that rocket fragments would fall exclusively north of the airfield.

However, as General Brown is well aware, the area south of Kramatorsk was controlled
not by the DPR, but by the UAF, as evidenced, in particular, by the map published on 10
February 2015 by the National Security and Defence Council of Ukraine.**® Therefore, it
was not possible for the DPR forces to change the azimuth of the shelling, as suggested
by General Brown in order to completely prevent carrier elements of the rockets from
hitting the territory occupied by civilian objects. In other words, the DPR forces could
not fire from the southern direction to the north, because in such case the BM-30 Smerch

launch site would have to be deeply behind the UAF positions.

That said, I disagree with General Brown's assertion that the carrier elements of a rocket

(fragments of the non-warhead part) pose the same threat as the rocket's cluster

334 First Brown Report, para. 62., See also Memorial, Annex 238.

335 Second Brown Report, para 47 (b).

336 First Report, para. 190, Figure 15.
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munitions.>3” This statement is absurd. If it were true, then the BM-30 Smerch could fire
blanks instead of the expensive and complex cluster munitions. In reality, the fragments
of the carrier elements of a rocket pose much less of a threat than the payload: their impact
zone and destruction density are not the same as those of the cluster munitions, they do

not explode when they hit the ground, and the trajectory of their fall is random.

C. TECHNICAL MALFUNCTIONS AND OPERATOR ERRORS ARE THE LIKELY CAUSES OF
MISSILES HITTING THE RESIDENTIAL NEIGHBOURHOOD OF KRAMATORSK. NUMEROUS

EXAMPLES OF GUIDED MUNITIONS USE CONFIRM THIS

417. In paras. 43-45 of his second report General Brown questions the likelihood of both
technical and human errors, which in my view are the cause of the munitions hitting

civilian objects in Kramatorsk.

418. In particular, General Brown believes that a failure of the rocket's mechanisms in flight
is impossible. That said, he considers only one possible source of fault: failure of the
timer mechanism.>*® However, there are other technical causes of failures in BM-30

rockets, the effect of which on the flight and performance of rockets is unpredictable.

419. For example, incorrect operation or a failure of the on-board range adjustment equipment
could also have been caused by not unlocking this system during prelaunch preparation.
In particular, to unlock the equipment, a contact between the electrical circuits of the
launcher and the rocket is required. If such contact is broken for any reason, the range

adjustment system will not function in flight.

420. Regarding possible human errors, General Brown states that launcher guidance errors are
unlikely. However, to support this statement he describes the procedures followed by
operators in performing their duties.**® This does not prove either that there could be no
human error. Fire preparation procedures are designed to eliminate errors by operators,

but their very existence cannot eliminate such errors completely.

421. General Brown states that the considerable deviation of the missiles that landed outside

the airfield area could not have been the result of a combination of errors of a different

337 Second Brown Report, para 47 (a).
338 Ibid., para. 43.
339 Ibid., para. 45.
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422.

423.

nature, and, therefore, the targets of the shelling were allegedly not only objects on the
airfield, but also those in residential areas of Kramatorsk.>** I disagree with General
Brown. The range errors in question could have been a result of so-called "human error"
(gross error in the transmission or input of firing data), especially during retargeting (i.e.
when new coordinates for targets located in other parts of the airfield are input), if the

retargeting was done in fulfilling the mission to engage targets on the airfield.

General Brown unjustifiably claims that a malfunctioning rocket cannot be launched by
BM-30.%! He contradicts himself, for there he describes precisely the scenario of the
launch of a malfunctioning rocket and its behaviour in flight:

“...any unseen fault in the propellant or casing would typically cause the
rocket to drop short of its intended target, in practice shortly after launch” .+

Deviations of guided munitions can occur for various reasons and do occur in practice,
even with the best-trained armed formations. For example, technical malfunctions and
human errors caused civilian deaths and damage to civilian objects during the NATO

bombing of Yugoslavia in 1999:

"Air Commodore Wilby: <...> I also have some video of one of our successful
attacks and I am going to show you on the next freeze-frame where the
collateral damage was in relation to the target. The mission report stated that
one bomb appeared to be seduced off the target at the final stages. Close
inspection of imagery indicates that it landed some 200-300 metres away in
what seems to be a small residential area which I showed you. Obviously, we
regret any unintended damage or loss of civilian life. I would like to stress
that this was considered a critical target and collateral damage risks were
taken into close consideration during our attack planning.>*?

"U.S. Deputy Defense Secretary John Hamre has provided the only analysis
regarding the "30 instances of unintended damage" that the Pentagon seems
to acknowledge. Of those, he says one third occurred when the target was hit
but innocent civilians were killed at the same time. Of the remaining twenty,
three were said to be caused by human error when the pilot identified the
wrong target, and two were caused by technical malfunction. In the other
fourteen instances, the Pentagon has not yet announced whether human error
or mechanical failure was responsible.

340 Second Brown Report, para. 46.
341 Ibid., para. 43(b)(i).
342 Ibid., para. 43(a).

33 NATO Spokesman Jamie Shea and Air Commodore David Wilby, Press conference at NATO Headquarters,
Brussels, 9 April 1999, available at: https://www.nato.int/kosovo/press/p990409a htm.
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"Seven troubling incidents were as a result of attacks on convoys or
transportation links. Because pilots' ability to properly identify these mobile
targets was so important to avoid civilian casualties, these civilian deaths raise
the question whether the fact that pilots were flying at high altitudes may have
contributed to these civilian deaths by precluding proper target

identification" .3

424. Thus, technical and human errors can be (and become) responsible for the deviation of
munitions from their targets, which can (and does) result in human casualties and harm
to civilian objects. The mere fact that harm is caused to the civilian population when
guided munitions are used cannot in itself be evidence of deliberate targeting of civilian

objects, contrary to General Brown's unsubstantiated claims.
D. UAF REPEATEDLY USED MLRS WITH CLUSTER MUNITIONS

425. AsInoted above, given the characteristics of the military target (Kramatorsk airfield with
ATO command headquarters, combat aircraft, tactical weapons, etc.), I am surprised by
General Brown's conclusion that the mere choice of BM-30 Smerch as a weapon to

engage targets on the airfield indicates an indiscriminate strike "by definition".>*

426. In the meantime, the UAF used similar weapon systems in much less substantiated
instances, when it was not necessary to engage a large enemy military facility with various
military targets scattered across its territory. For example, in 2014, the UAF repeatedly
launched BM-30 Smerch strikes against the densely populated centre of Donetsk.

427. The UAF use of BM-30 Smerch and BM-27 Uragan multiple rocket launchers and,
generally, cluster munitions for attacks on populated areas in the DPR and the LPR during
the conflict with the DPR and the LPR was repeatedly documented by international
organisations. Specifically, in 2014, the UAF shelling of Donetsk, Starobeshevo,
Makeyevka, Ilovaysk and Novosvetlovka from Smerch and Uragan MLRSs was
documented and reported in the press:

“(Berlin) - Ukrainian government forces used cluster munitions in populated

areas in Donetsk city in early October 2014, Human Rights Watch said today.
<..>

3% Human Rights Watch, Report, Civilian Deaths in the NATO Air Campaign, February 2000, available at:
https://www.hrw.org/reports/2000/nato/index htm#TopOfPage,
https://www.hrw.org/reports/2000/nato/Natbm200.htm#P37 987.

345 Second Brown Report, para. 48 (c).
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428.

429.

During a week-long investigation in eastern Ukraine, Human Rights Watch
documented widespread use of cluster munitions in fighting between
government forces and pro-Russian rebels in more than a dozen urban and
rural locations. While it was not possible to conclusively determine
responsibility for many of the attacks, the evidence points to Ukrainian
government forces’ responsibility for several cluster munition attacks on
Donetsk. An employee of the International Committee of the Red Cross
(ICRC) was killed on October 2 in an attack on Donetsk that included use of
cluster munition rockets. <...>

Human Rights Watch found evidence of surface-fired 220mm Uragan
(Hurricane) and 300mm Smerch (Tornado) cluster munition rockets. Human
Rights Watch researchers observed and photographed the remnants of the
cargo sections of 16 Uragan and 6 Smerch cluster munition rockets.
Altogether, these 22 rockets would have contained 912 individual
fragmentation submunitions.

The government of Ukraine has neither confirmed nor denied using cluster
munitions in eastern Ukraine. It has not responded to a letter sent by the
Cluster Munition Coalition in July or a letter sent by Human Rights Watch on
October 13.734

As I have already noted, the distinctive feature of the Kramatorsk airfield shelling in
February 2015 was that a critical military objective (ATO command headquarters) and
other important military targets (combat aircraft, etc.) were spread across the military
airfield area. For this reason, as I said and as General Brown confirmed, the BM-30

Smerch MLRS was the best type of weapon to engage the relevant targets.

THE TIMING OF THE ATTACKS DOES NOT SUPPORT GENERAL BROWN'S ARGUMENT OF

TWO DIFFERENT ATTACKS

Based on testimony>*’ General Brown assumes that the attack consisted of two salvoes,
five minutes apart, and draws conclusions with the general idea being that the engagement
of targets at the airfield was unrelated to the attacks on the residential area of the city (the
engagement of targets in residential areas was allegedly a separate task). At the same
time, General Brown claims that the occurrence of a malfunction in the rockets that

overflew the airfield is implausible.**

34 Human Rights Watch, Report, Ukraine: Widespread use of cluster munitions, Government Responsible for
Cluster Attacks on Donetsk, 20 October 2014, available at: https:// www hrw.org/news/2014/10/20/ukraine-
widespread-use-cluster-munitions.

347 Memorial, Annex 3, Witness Statement of Kyrylo Ihorevich Dvorskyi (4 June 2018), para. 8.

348 Second Brown Report, para. 43.
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430. I have seen no evidence that the impacts on the airfield and the city occurred at different
times. Ukraine states that the shelling of residential areas took place "approximately five
minutes" after the shelling of the airfield, around 12:30.>* Meanwhile, the timings
described in witness statements submitted by Ukraine are very approximate and point to
a time interval between 12:00%° and 12:40.3%! I believe it cannot be concluded from this

testimony that there were two attacks, five minutes apart.

431. Further, the report by the UAF ATO press centre and other sources said that the shelling
of the airfield took place around 12:30.%2 A video of shells hitting the Kramatorsk airfield
shows that the first shell fell at 12:30.3%3 According to OSCE reports, the residential areas
were shelled at around 12:30 too.>* It does not follow from this evidence that the
residential areas were attacked separately: on the contrary, it speaks in favour of

simultaneous shelling which started at approximately 12:30.

432. Ukraine reported that approximately 30-40 minutes before the shelling in question, UAF
air defence forces stationed at the airfield shot down a UAV.%> This supports the version
that it was the airfield that was the target of the shelling, in relation to which

reconnaissance was conducted prior to the shelling.
F. "POSSIBLE FIRING POSITIONS' WERE MISIDENTIFIED BY UKRAINIAN EXPERTS

433. As Colonel Bobkov notes, each of the two "possible firing positions" considered by Ms

Gwilliam and Air Vice Marshal Corbett has nothing to do with the 10 February 2015

shelling of Kramatorsk.>>¢

34 Memorial, para. 102.

330 Memorial, Annex 240, Signed Declaration of Oleksandr Bondaruk (20 August 2015).
351 Memorial, Annex 219, Signed Declaration of Oleksandr Chorniy, Witness Interrogation Protocol (12 February

2015.

352 BBC, citing the ATO press centre, reports that the airfield was shelled at 12:32. See Counter Memorial (ICSFT),
Annex 109, BBC News Ukraine, “Shelling of Kramatorsk: at least seven people killed”, 10 February 2015.

333 See time stamped video of the first explosion recorded at 12:30:58. See Counter-Memorial (ICSFT), Annex
232, YouTube, “Kramatorsk. 10 February 2015. The shelling of the city from the MLRS
Video from the surveillance camera”, 1 April 2016.

3% The Special Monitoring Mission heard explosions in the town at 12:33. See Memorial, Annex 331, OSCE,
Report from the scene by OSCE Special Monitoring Mission to Ukraine (SMM): Shelling in Kramatorsk, 10
February 2015.

3% First Brown Report, para. 62., See also Memorial, Annex 238.

3% Second Bobkov Report, paras. 59-82.
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434. "Possible firing position 1" is not the firing position of BM-30 Smerch, but the one of the
less powerful BM-21 Grad, and the fire was carried out not in February 2015, but much
earlier, as indicated by the lack of fresh scorch marks on the satellite imagery of this

position.**’

435. "Possible firing position 2" also has nothing to do with the 10 February 2015 shelling of
Kramatorsk, as the satellite image taken 2 days after the shelling shows no traces

whatsoever of the use of this position.**®

436. Therefore, possible firing positions were determined incorrectly by the experts of

UkKkraine.

357 Ibid., paras. 60-75.
38 Ibid., para 77.
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EXPERT DECLARATION

437. 1 confirm that all the matters in respect of which I have expressed my opinion are within

my area of expertise and competence.

438. Tunderstand that it is my duty to assist the Court in deciding the issues in respect of which
this Report has been prepared. I have complied with, and will continue to comply with,

that duty.

439. I confirm that the conclusions I have reached in this Report are unbiased, objective and
impartial; they have not been influenced by the pressures of the proceedings or by any of

the parties to the proceedings.

Expert

Valery Alexeyevich Samolenkov

Moscow, 10 March 2023
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Translation

Hromadske, Militants shelled their own positions to blame it on the Ukrainian military -
Operational Command "Vostok" 19 February 2022), available at:
https://hromadske.ua/ru/posts/boeviki-obstrelyali-svoi-zhe-pozicii-chtoby-obvinit-v-etom-
ukrainskih-voennyh-otg-vostok.

Militants shelled their own positions to blame it on the
Ukrainian military - Operational Command "Vostok"

For the sake of blaming Ukrainian troops, the militants opened fire on heavy weapons at their own
positions near the village of Pikuza.

This was reported by the press group of the Operational Command "Vostok".

According to them, around 4:00 a.m., the positions of Ukrainian defenders near the village of
Vodyanoye began to be shelled, firing towards the village of Zaichenko. At the same time, bursts
were recorded near the village of Pikuza.

The "Vostok" said that in this way the militants were trying to pass off the shelling of their positions
as retaliatory fire from the Ukrainian military.

Escalation in Donbass

Over the past two days, the number of shelling by militants in Donbass has increased dramatically.
Yesterday, February 18, they violated the ceasefire regime 66 times, and 52 times with weapons
prohibited by the Minsk agreements. And today, on 19 February, a Ukrainian serviceman was killed
in Donbass who was wounded by shrapnel as a result of shelling by the militants.

Although the militants also speak of alleged shelling by the Ukrainian armed forces, the Ukrainian
side claims that it only fires when there is a threat to the lives of servicemen or civilians and does not
yield to provocations.

The Russian media tried to blame the Ukrainian side for the shelling of the kindergarten, but
eventually started publishing two opposite reports: first they wrote that the shelling was staged, and
later that the Ukrainian military allegedly did it.

British Prime Minister Boris Johnson said that the shelling of the kindergarten in Stanytsia
Luganskaya was an operation by the militants aimed at discrediting the Ukrainian armed forces and
creating an excuse for aggression.
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Shelling aftermath in Olenivka, Donetsk region, July 29, 2022. Photos from open sources
29 July, 2022

Russian troops shelled Olenivka
with targeted artillery - General
Staff of the Armed Forces of
Ukraine

The General Staff reacted to the targeted artillery shelling of a
correctional institution in Olenivka village of the Donetsk Region.
Ukrainian prisoners of war were held there.

The attack was targeted and deliberate. The invaders also tried to accuse
Ukraine of “war crimes”.

The relevant statement was made by the General Staff of the Armed
Forces of Ukraine.

“The Armed forces of the Russian Federation carried out a targeted
artillery shelling of a correctional institution in Olenivka village, Donetsk
Region, where Ukrainian prisoners were held. With this attack the
Russian invaders pursued their criminal goals to accuse Ukraine of
committing “war crimes’, as well as to hide the torture and executions of
prisoners carried out on the orders of the occupation “administration”
and the command of the armed forces of the Russian Federation in the
temporarily occupied territory of the Donetsk Region,” the General Staff
reported.
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The consequences of the shelling are being clarified.

According to the Commander of the Missile Forces and Artillery of the
Ukrainian Ground Forces, the Armed Forces of Ukraine did not launch
missile or artillery strikes in the Olenivka area.

“Thanks to the high-precision weapons received from partner countries,
missile and artillery troops of the Armed Forces of Ukraine deliver
extremely accurate strikes only on Russian military objects”the General
Staff emphasized.

It was emphasized that the Armed Forces of Ukraine fully adhere to the
principles and fulfill the norms of International Humanitarian Law. It has
never conducted and is not conducting shelling of civilian infrastructure,
especially places where Ukrainian prisoners of war are likely to be kept.

! 3
Shelling aftermath in Olenivka, Donetsk region, July 29, 2022. Photos from open sources

The General Staff also emphasized that the invaders continue its
propaganda methods of conducting information war in order to accuse
the Armed Forces of Ukraine of shelling civilian infrastructure and the
population, thus hiding its own insidious actions.

“Statements about the alleged shelling of civilian infrastructure and the
population by the Armed Forces of Ukraine are outright lies and
provocation, the responsibility of which is borne by Russia, the aggressor
country, the invader, and the sponsor of terrorism,” the message said.

On the morning of July 29, Russian propagandists announced the death
of Ukrainian prisoners of war. They were kept in a penitentiary facility in
the occupied Olenivka village of the Donetsk Region.

The Russian disinformation network is promoting a story of an alleged
“attack” at the prison from the Ukrainian side. In addition to the 40
dead, propagandists claim 130 POWs are wounded.

At the time of this publication, the Russian media reports that the
number of dead has increased to 53, and the number of wounded - 75
soldiers.

Russian media and Telegram channels release videos featuring dead
bodies without specifying the circumstances of their deaths.
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Telegram

Quote from Zaporizhzhia Military Administration:
"According to local residents, Russian troops have shelled
20 of their own vehicles in Polohy in order to avoid going
to the front line; they blamed the shelling on [Ukrainian]
resistance fighters in the temporarily occupied territory of

Zaporizhzhia."

Details: A battalion of the Armed Forces of Ukraine in the
Zaporizhzhia Region reported that Russian troops

deployed Solntsepek, a multi-barrel rocket launch system,
on their own positions, thereby essentially "scorching” the

Russian occupiers off Ukrainian land.

According to the Zaporizhzhia Military Administration, the
morale of the Russian troops remains low: they regularly
consume alcohol and flee from the locations where they
are supposed to carry out their military service. Russian
units also complain about the ineffectiveness of their
attacks on the positions of the Ukrainian Defence Forces

near Huliaipole in the Zaporizhzhia Region.

The Military Administration added that on the eve of 9
May, residents of Tokmak, Polohy District, reminded the

Russian occupiers that they were in Ukraine only
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be planning to stage provocative actions on Victory Day, 9
May. There is a possibility that Russian troops disguised as
the Armed Forces of Ukraine might attack groups of
civilians, throw charges of explosives into crowds, and

open fire on people and infrastructure.

In light of this tense security situation, there will be
temporary restrictions on leaving the city of Zaporizhzhia;
it will still be possible to enter the Region’s administrative

capital via evacuation corridors.
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Instantie Rechtbank Den Haag
Datum uitspraak 17-11-2022
Datum publicatie 23-12-2022
Zaaknummer 09/748005-19 English
Rechtsgebieden Strafrecht
Bijzondere kenmerken Eerste aanleg - meervoudig
Inhoudsindicatie In the MH17 criminal case, the court acquits one defendant and

sentences three accused to life imprisonment. The judgment addresses at
some length whether the prosecutor had the right to prosecute. In so
doing, it addresses the matter of jurisdiction given that the crime scene is
located outside the Netherlands and that the victims are of various
nationalities. It also considered combatant immunity in an international
armed conflict with respect to jurisdiction. Furthermore, the court
discusses the fact that the summons was served without notice
“rauwelijks dagvaarden” and the consequences thereof. It also addresses
the fact that the Joint Investigation Team (JIT) and the Public Prosecution
Service made statements about the cause of the MH17 crash and
displayed the personal data and photographs of suspects at press
conferences. The court also discusses the consequences of interviews,
and the publication on the internet of parts of the case file in a digital
application, by the Public Prosecution Service. The court assesses the
"overall fairness of the trial", i.e. the right to a fair trial enshrined in
Article 6 of the ECHR and finds that there were certain procedural defects
in the proceedings, but that these are insufficient for the prosecution to
be barred. The judgment also contains comprehensive considerations on
the use of statements of anonymous and threatened witnesses as
evidence, on tampering with images and intercepted material, on expert
evidence and on the use of evidence from questionable sources.

Based on the evidence, the court finds that flight MH17 was downed by a
Buk missile fired from a Buk TELAR from separatist-held territory. The
intent and premeditation to kill the occupants are inherent in the nature
of this act. The possibility that the target was mistaken does not
exonerate those responsible.

The ranking army commander is responsible, as a functional perpetrator,
for the downing of flight MH17 and the death of the 298 passengers.
Owing to their direct involvement in making it possible for the weapon to
be used, the court finds two of the accused to be conventional co-
perpetrators. The fourth accused is acquitted as he had no direct role of
his own in the criminal acts and is therefore not a co-perpetrator. This
accused did, however, accept the use of the weapon and therefore also
the consequences of its deployment, but because he had no power over
its deployment (beschikkingsmacht), he cannot be regarded to be a
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functional perpetrator. In the absence of any relevant acts, the court did
not find him guilty of incitement or complicity either.

In hearing the 306 claims for compensation, the applicable procedural
law is Dutch civil law and the applicable substantive law is Ukrainian civil
law. The merits of the claims are therefore assessed under the latter and,
as a result, it is possible to compensate moral damage, including
emotional damage, resulting from acts perpetrated in 2014. The court
does not find awarding the fixed sums claimed for moral damage in these
in absentia proceedings to be either unlawful or unjustified. The court

wa}qrds over 1F million euros in damages.
ec n

Vindplaatsen tspraak.

e Verrijkte uitspraak (https://linkeddata.overheid.nl/document
/JECLI:NL:RBDHA:2022:14036)

Uitspraak

DISTRICT COURT OF THE HAGUE

HEARING AT THE SCHIPHOL JUDICIAL COMPLEX IN BADHOEVEDORP

Criminal Law

Three-Judge Panel

Public Prosecutor's Office No. : 09/748005-19

Date of judgment : 17 November 2022

In absentia

On the basis of the indictment and as a result of the investigation at the hearing, the District Court of The
Hague rendered the following judgment in the case of the public prosecutor against the accused:

Sergey Nikolayevich DUBINSKIY,
born on 9 August 1962 in [place of birth],

address (as provided by the Russian authorities): [address].

Investigation name: Primo
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1 FOREWORD

1.1 Introduction

On 17 July 2014, flight MH17 crashed in Ukraine, resulting in the death of all 298 people on board. In the
MH17 criminal case, the Dutch Public Prosecution Service prosecuted four persons accused of involvement
in the crash of this aeroplane, namely

1.V. Girkin, S.N. Dubinskiy, O.Y. Pulatov and L.V. Kharchenko. The court has rendered simultaneous
judgments in the cases of these four accused, each of whom is hereinafter referred to by his last name. This
judgment relates to the accused Dubinskiy.

The judgments in the four cases are phrased as similarly as possible, both owing to their interrelated nature
and in order better to inform the reader about the court’s assessment of the cases of all four accused.
Regarding defence arguments discussed in the judgments, the court notes the following.

As none of the accused Girkin, Dubinskiy and Kharchenko, nor counsel representing them, appeared in
court, the cases of these accused were conducted in accordance with Section 280 of the Dutch Code of
Criminal Procedure ( ‘DCCP’) and were therefore heard in absentia. This means that the cases were heard
without the accused being present. Accordingly, nothing is known of the position these accused take with
respect to the charges, other than what they have expressed, for instance through the media or otherwise,
insofar as such material has been entered in the case file. Those cases were not defended.

Defendant Pulatov was represented by his counsel; pursuant to Section 279 DCCP, his case was heard on an
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adversarial basis. His counsel mounted a defence with respect to various matters. Although, strictly
speaking, these defence arguments were not presented in the cases of the accused Girkin, Dubinskiy and
Kharchenko, the court will discuss them with respect to all four cases. This is because the court must
answer certain questions ex officio, regardless of whether a defence was presented on that point. In
addition, it is not inconceivable that a successful line of defence in Pulatov’s case could also influence the
court’s deliberations and decisions in the cases of the other accused. For this reason, a discussion of those
lines of defence is included in all four judgments.

1.2 Interpretation of evidence used in the judgment

The prosecution file contains several types of potential evidence. For example, there are official records of
the hearings, judicial findings and decisions, official reports produced by Dutch investigating officers, expert
opinions, statements made before the Dutch investigating judge, findings of and statements made to
foreign investigating officers and other foreign officials, photographs, video and sound recordings, recorded
and intercepted telephone conversations (hereafter: intercepted conversations or calls), web pages and
their addresses and translations thereof, reports by local and international organisations, and other written
documents.

The court has determined the nature of each piece of evidence used in this judgment and established that it
came about and/or was added to the case file in the manner prescribed by law, except where expressly
stated otherwise. The court characterises and uses the evidence concerned in the manner prescribed by law
as a judicial decision, as an official report made under oath of office, as an expert report, as the court’s own
observation of what can be seen or heard in audiovisual material shown and played during the hearings, as
a document written by a public body or official, as a document written by a public employee of a foreign
State or of an international organisation, or as another written document validly related to the substance of
other items of evidence.

The case file does not contain any statements by the accused within the meaning of the law. Indeed, none
of the accused made a statement before a Dutch judge or before Dutch investigating officers in a way that
could be characterised as a suspect interview. Accordingly, utterances made by the accused, for example in
the form of an interview, comments made on social media or by telephone, or in the form of video
messages presented by counsel for defendant Pulatov, which have been added to the case file, will be used
by the court, should the need arise, as other documents.

Neither does the case file contain any witness or expert statements within the meaning of the law; indeed,
no witnesses or experts were examined in court. Statements from witnesses and experts were recorded in
official reports produced by the Dutch investigating judge and/or by Dutch investigating officers, as well as
in documents from foreign investigating officers and other foreign officials. Furthermore, the court uses
written opinions from experts as evidence, which thereby hold as expert reports.

1.3 Reference to evidence and the use of footnotes

In terms of the decision as to whether or not to mention certain evidence in the judgment, the court notes
the following. In accordance with the law (Section 359(3) DCCP), only the judicial finding that a charge
against an accused has been proven need be substantiated in the judgment with the evidence for the
finding and its source. Pursuant to established case law, this is also the case when evidence is used to
discuss meritorious lines of defence presented by counsel for defendant Pulatov. The court’s decisions on
other matters - such as preliminary matters, questions regarding the reliability or unlawfulness of evidence
and seizure decisions — must be substantiated, but need not be supported by evidence. In line with the
above, when setting out its considerations and decisions in this judgment, the court has only referred to
evidence as it relates to the offences charged. These references to evidence are in the form of footnotes
relating to the relevant considerations. The court has also placed footnotes elsewhere in this judgment,
some of which concern sources that may be characterised as evidence. However, there are also footnotes
which refer to open sources that need not necessarily have been included in the case file, or to literature or
case law. In addition, footnotes sometimes contain additional explanation of what the court has stated in
the text. The court has therefore placed footnotes in several places in the judgment, without being strictly
bound by law to do so, in order to make it easier for the reader to understand the judgment on the points in
question. These footnotes are particularly useful to readers who are not a party to the proceedings and do
not have access to the prosecution file, enabling them to better understand the court’s reasoning.
Conversely, however, this means that considerations based on evidence contained in the case file are
frequently included without a footnote referencing the evidence concerned; this is particularly true of the
court’s considerations regarding the preliminary matters. The court considers that including footnotes
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referencing evidence or sources on all these points would make the judgment more difficult to read. The
frequent use of footnotes would simply make the text overly long and effectively unreadable.

Footnotes always state where the piece of evidence concerned can be found in the case file as briefly as
possible. When a footnote refers to specific passages in a court document, the court gives the Primo number
under which that document is included (as an annex) in the case file; the case file page number is also
provided, or, in the absence thereof, the page number of the court document concerned. In the case of a
reference that does not concern any specific passage, the court gives only the Primo number. When

referring to a court document that does not have a Primo number, the court uses the name of the court
document concerned. In the case of intercepted conversations, the reference gives the date and time of the
conversation. This ensures that evidence is traceable and sufficiently identifiable.

1.4 Spelling of place names and personal names and the use of times
The court specifies that this judgment uses the spelling in Latin script that is as close as possible to the
Ukrainian name when referring to personal names and place names. This choice follows on from the fact
that the flight MH17 disaster took place over Ukrainian territory.1
Specifically with respect to the place names ‘Pervomaiske’ and ‘Pervomaiskyi’, the court notes that they
often appear to be used interchangeably in the case file. As these two places are very close, in terms of
both their pronunciation and their more or less contiguous location immediately south of Snizhne, and as
the indictment refers to a place near Pervomaiskyi, the court treats this interchangeable use as irrelevant,
except where otherwise indicated.
Regarding the use of times, the court specifies that the stated times refer to the local time in effect at the

location in question, except where expressly stated otherwise. In such cases, the time will usually be
indicated by its deviation from Coordinated Universal Time (UTC).

2 THE TRIAL

The trial took place at the following hearings:

9 and 10 March 2020 (introductory) and 23 March 2020 (decisions by the court),
8,9, 10, 22, 23, and 26 June 2020 (case management hearings) and 3 July 2020 (decisions by the court)

31 August 2020 (case management hearing on claims by the injured parties and the right of the relatives to
address the court, decisions by the court),

28 September 2020 (case management hearing),

3,4,5, 12 and 13 November 2020 (case management hearing); 25 November 2020 (decision in the Pulatov
case),

1 February 2021 (case management hearing) and 8 February 2021 (decisions by the court),
15 and 16 April 2021 (case management hearing, application for inspection of the MH17 reconstruction, case
management hearing on claims by injured parties, decisions by the court) and 22 April 2021 (decisions by the

court),

21 May 2021 (case management hearing: preparation of inspection) and 26 May 2021 (inspection of the MH17
reconstruction),

7,8,9,10, 17, and 24 June 2021 and 8 July 2021 (hearing on the merits)

6,7,9, 10, 13, 14, 16, 21, 23, and 24 September 2021 (right of the relatives to address the court)
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1 November 2021 (case management hearing), 2 November 2021 (decisions by the court, case management
hearing) and 8 November 2021 (right of relatives to address the court)

8 December 2021 (claims by injured parties) and 20, 21 and 22 December 2021 (prosecution's final
submissions and sentencing request),

7,9, 11, 14, 16, 18, 21, 23, 24, 25, 28, and 30 March 2022 (oral submissions by counsel for defendant Pulatov)
16, 17 and 18 May 2022 (reply by the MH17 counsel for the relatives, reply by the prosecution),

8, 9, and 10 June 2022 (rejoinder by counsel for defendant Pulatov, final word by defendant Pulatov)

22 September 2022 (resumption and immediate adjournment of the trial)2

17 November 2022 (conclusion of the trial and delivery of the judgment).

The court is cognisant of the application by the prosecutors T. Berger, W. Ferdinandusse, M. Ridderbeks and B.
van Roessel (hereinafter collectively referred to as the prosecution.

Furthermore, the court is cognisant of the submissions of the MH17 counsel for the relatives in relation to the
claims by the injured parties.

3 THE INDICTMENT

The text of the writ of summons is attached to this judgment as Appendix 1.

Under the first count, it is alleged that the accused, together with one or more others, or alone, intentionally
caused flight MH17 to crash, causing the death of the occupants of that aeroplane. With respect to this offence,
in the indictment there is a principal charge, an alternative charge, a further alternative charge and a furthest
alternative charge, relating to various types of perpetration.

Under the second count, it is alleged that the accused, together with one or more others, or alone, intentionally
and with or without premeditation, took the lives of the occupants of flight MH17 by firing a Buk missile at that
aeroplane, causing the aeroplane to crash, and the occupants to die. With respect to this offence too, in the
indictment there is a principal charge, an alternative charge, a further alternative charge and a furthest
alternative charge, relating to various types of perpetration.

4 PRELIMINARY MATTERS

4.1 Introduction

In keeping with the sequence prescribed by law, the court will first go about responding to what are known
as the procedural matters of Section 348 DCCP. These concern in turn the validity of the summons, the
jurisdiction of the court, the right of the prosecutor to prosecute, and whether there are reasons to suspend
the prosecution. The court is required to answer these questions ex officio in all cases, even if the defence
does not raise them. As a procedural shortcoming (at any rate regarding the first three questions) could
affect all the cases, in addressing these matters the court will also take into account the arguments made
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by counsel for defendant Pulatov when considering the cases of the other three accused.
4.2 Validity of the summons

Pursuant to Section 261(1) DCCP, the summons must state the offence charged, specifying at approximately
what time and place it is alleged to have been perpetrated. The second paragraph adds that the summons
must also state the circumstances in which the offence is alleged to have been perpetrated. The charge
against the accused must be clear, intelligible, sufficiently factual and not internally contradictory, as to the
offence, time, and place. The importance of this provision is to ensure that, based on the indictment, the
accused is aware of the charges against which he or she must defend him or herself. The charges in the
indictment must be understandable to the court as well.

Although the question of whether or not a summons is valid is a procedural one, to be answered based on
the text (the foundation) of the indictment itself, the court may consider the content of the case file in
assessing the validity of the indictment. The court has more latitude to do this now, given that the court is
addressing this question in the judgment and not on the occasion of a preliminary objection.

The prosecution has listed two offences, cumulatively, in the indictment. Both offences are segmented in the
indictment, namely into the principal, alternative, further alternative, and furthest alternative variants. The
indictments are entirely identical for the four accused in whose cases the court will deliver judgment.

In both the first and second count, the wording of the principal and alternative charges is virtually
identical,3 the difference being that the principal charge explicitly aims for conviction based on functional
perpetration or co-perpetration. As the prosecution explained, this was done in order to have the court,
when considering whether the offences charged had been proven, first address whether functional
perpetration or co-perpetration had been involved.

The court notes that functional perpetration basically means that although an offence is physically
committed by others, the functional perpetrator bears responsibility for it and for that reason may be
considered criminally culpable.

The prosecutor has rightly noted that functional perpetration of a criminal offence is not a separate form of
participation. Functional perpetration is covered by the concept of perpetration in the sense of Section 47(1)
of the Dutch Criminal Code (DCC). Therefore, it need not be stated explicitly in the charge.

Following on from this, the court considers that the principal and alternative charges - if proven - would
yield exactly the same characterisation as regards both the definition of the offence and the form of
participation. For these reasons, this format is different to a format whereby, for example, principally
murder and alternatively manslaughter are charged or principally co-perpetration and alternatively
perpetration. In the opinion of the court, it would therefore have been more accurate and clearer to charge
the principal variant only, whereby the functional perpetration part could be cancelled if not proven.

The additional explanation provided, however, does make sufficiently clear what the prosecution intended to
charge, and why the indictment was set out in this manner. For the reasons stated above, the court
therefore does not find the indictment to be partially void. Giving a purely legal opinion on the manner of
indictment by voiding part of the indictment would add nothing. This holds true for the cases of all the
accused.

The court shall base its judicial finding of fact, however, on the premise that the principal charge comprises
both functional and ordinary perpetration and co-perpetration, whereby the court considers that functional
perpetration of a criminal offence should by its nature be characterised as an alternative variant. The fact of
the matter is that, if the physical or other contribution of an accused is essential to perpetrating an offence,
that contribution is the crux of the charge, and that should be reflected in the characterisation of the
charge. The essence of functional perpetration, however, is that someone who did not personally contribute
physically to an offence may in some cases still be held responsible for it. In other words, only if
perpetration does not apply, can functional perpetration apply.

The writ of summons is therefore valid.
4.3 Jurisdiction of the District Court of The Hague

The court has jurisdiction to hear the MH17 criminal case. The jurisdiction of District Court of The Hague
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stems from the provisions of Article 2 of the Prosecution and Trial in the Netherlands of Offences in
Connection with the Downing of Malaysia Airlines Flight MH17 Act.4 The criminal case was not heard in the
courtroom designated by order in council5 at the courthouse in The Hague, but rather at the Schiphol
Judicial Complex in Badhoevedorp, the Netherlands. This location outside The Hague court district was
designated by the Minister of Justice and Security pursuant to the provisions of Article 21b(3) of the
Judiciary Organisation Act.6

4.4 Right of the prosecutor to prosecute

Crtp. 9 u3 126

4.4.1 Preamble

The question of whether the (Dutch) prosecutor is entitled to initiate criminal proceedings, in other
words has a case to bring, falls into three parts. First, whether the court has jurisdiction. In other
words, whether the Dutch Criminal Code confers jurisdiction to prosecute and try the offences with
which the accused are charged in the Netherlands. If it does not, the Dutch prosecutor has no right to
initiate criminal proceedings. Furthermore, the right to prosecute depends on whether there are
reasons, such as immunities, why international law might nonetheless limit the operation of Dutch
criminal law, and finally, the question of whether the prosecutor has forfeited his right to prosecute
owing to procedural errors or omissions in the way the investigation and prosecution took place, as
argued by counsel for defendant Pulatov. The court discusses these three questions below.

4.4.2 Does the Dutch Criminal Code confer jurisdiction?

This question must be answered in the light of what the indictment alleges. The allegation is that
flight MH17 crashed as a result of the firing of a Buk missile from a site near Pervomaiskyi in Ukraine.
The allegation relates to one set of acts that cost the lives of 298 people of 17 different nationalities,
including many Dutch nationals. The indictment splits this set of acts into two charges under the law.
The first charge is - as indicated above - the intentional causing of an aircraft to crash resulting in the
death of its 298 occupants (punishable under Section 168 DCC) and the second charge is the murder
or manslaughter of 298 persons (punishable under Sections 289 and 287 DCC). Those offences are
alleged to have been committed in Ukraine, which means that Ukraine, under the territoriality
principle, would in any case have jurisdiction to prosecute. Yet the Netherlands has that right too.

Indeed, like the prosecution, the court finds that the charge under Section 168 DCC concerns one
conduct, namely causing an aircraft to crash. As Section 5 DCC provides that Dutch criminal law is
applicable to anyone who commits a crime against a Dutch citizen outside the Netherlands, and the
victims of the alleged conduct of causing MH17 to crash included Dutch citizens, the court holds that
the prosecutor was entitled to prosecute that offence in the Netherlands under Section 5 DCC. In
doing so, the court notes that the other requirements set, of ne bis in idem and the Dutch minimum
sentence of at least eight years, are also met. Therefore, the Netherlands has so-called original
jurisdiction with respect to the charge under Section 168 DCC. The situation is partly different as
regards the murder or manslaughter of 298 people of various nationalities. That charge involves 298
counts of intentional killing one person. The killing of that one person is the core of the conduct
charged. In the case of victims who were Dutch nationals, the Dutch prosecutor had the right to
prosecute under Section 5 DCC and so the Netherlands has original jurisdiction. Regarding the victims
who were non-Dutch nationals, unlike the prosecutor, the court is of the opinion that the basis for
jurisdiction cannot be found in Section 5 DCC simply because the cause of death of all the victims was
one act. These are 298 allegations of murder or manslaughter which, while having the same cause,
are independent offences. The basis for the Dutch prosecutor's right to prosecute as regards that part
of the second charge can, in the court's opinion, be found in the so-called derived jurisdiction of
Section 8b(1) DCC. This provides that Dutch criminal law applies to anyone the criminal prosecution of
whom has been transferred to the Netherlands by a foreign State pursuant to a treaty affording the
power of criminal prosecution to the Netherlands. Such a treaty was concluded between the
Netherlands and Ukraine: the so-called Treaty of Tallinn.Z The criminal proceedings relating to flight
MH17 were transferred from Ukraine to the Netherlands pursuant to the provisions of that treaty.8

The court, therefore, finds that derived jurisdiction was established over all the offences charged, on
the basis of Section 5 and/or 8b(1) DCC, including the murder or manslaughter of the occupants of

the aeroplane who were non-Dutch nationals under the second charge.

The court thus finds that, under the Dutch Criminal Code, the prosecutor has the right to proceed with
prosecution.
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4.4.3 Is there a limitation on jurisdiction under international law (immunity)?

4.4.3.1 Combatant immunity

The court has already considered above that the Netherlands has jurisdiction with respect to the
charges under Sections 5 and 8b(1) DCC. Under Section 8d DCC, jurisdiction may nevertheless be
limited by exceptions recognised in international law. As the case file indicates that the set of acts
referred to in the indictment occurred in the context of a conflict, the question arises as to whether
so-called combatant immunity may apply. This matter was not raised by the accused, and certainly
not by defendant Pulatov. If combatant immunity does apply, however, it follows that the prosecutor
does not have the right to prosecute. That might then apply to the cases of all the accused. For this
reason, the court will address this issue in more detail.

Combatant immunity is an immunity relevant to the accused's possible status as a combatant in an
armed conflict. Whether a person has combatant status is governed by international humanitarian
law, also known as the law of war. Under international humanitarian law, persons who have combatant
status are authorised to participate in hostilities and thus to conduct combat operations (combatant
privilege). If these acts are performed in accordance with international humanitarian law, those
persons cannot be prosecuted under criminal law for those acts, acts which in peacetime might be
considered a crime. This is combatant immunity.

As indicated, combatant privilege is part of international humanitarian law. Therefore, combatant
privilege - and the related combatant immunity - can only apply if international humanitarian law
applies. International humanitarian law applies in the event of armed conflict.

International humanitarian law differentiates between international armed conflicts (traditionally
conflicts between nations) and non-international (also called internal) armed conflicts. The provisions
regulating combatant privilege apply only to international armed conflict and not to non-international
armed conflict.

Therefore, the court must first determine whether an armed conflict existed at the time of the crash of
flight MH17 and also whether it was international or non-international in nature. If the court finds that
the conflict was non-international in nature, the accused are simply not entitled to this immunity. In
this regard, the court notes that a non-international armed conflict must nevertheless be considered
an international armed conflict if another country appears to be so heavily involved with the group
with which a given country is fighting that the other country actually has overall control over that
group. If the court finds that there was an international armed conflict, it must then ascertain whether
the accused fall into the category of persons entitled to combatant privilege and, if so, whether they
also meet the other conditions for it. The latter includes ascertaining whether the acts were carried
out in accordance with international humanitarian law.

The court recalls expressly that the question of possible combatant immunity must be answered in the
light of the facts and circumstances pertaining to the indictment period. Therefore, what is considered
below refers to that period in 2014, unless expressly stated otherwise.

In order to make sense of those facts and circumstances, the court will first briefly outline the
situation in that period in the area in which, according to the indictment, the offences charged
occurred.

4.4.3.1.1 The situation in eastern Ukraine in July 2014

When flight MH17 crashed in eastern Ukraine on 17 July 2014, the situation in the region was far from
calm. There had been conflict there since around April 2014, with fighting between the Ukrainian army
on the one side and armed groups on the other. One of the main goals of those groups was to achieve
some type of separation, or self-government within, the Ukrainian state, for Ukrainian territory or
parts thereof. The court will refer to these groups as ‘separatists’, as this reflects their aims while
avoiding any judgement regarding their origins or regarding the conflict itself. One such group
consisted of several armed militia groups fighting under the name of the Donetsk People's Republic,
the DPR.

Ukraine was fighting against the separatists under the name Anti-Terrorism Operation (ATO). On 11
May 2014, the separatists in the Donetsk and Luhansk oblasts in eastern Ukraine actually declared
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independence, making the Donetsk People's Republic and the Luhansk People's Republic a reality for
them. From that point onwards, the fighting between Ukraine and the separatists became more
intense, with both sides using increasingly heavy weaponry.

Partly as a result of international pressure, a ceasefire was declared unilaterally by Ukraine on 20 June
2014, ushering in a brief period of relative calm in eastern Ukraine. The Ukrainian military resumed
the ATO when that ceasefire expired on 1 July 2014. This led to fighting on two fronts: in the
northeast and southeast of Ukraine. In the northeast, the Ukrainian army was able to advance
successfully, and the separatists were driven southward in the first half of July 2014. Fighting in the
southeast was much heavier however. Fighting there was long and fierce from the start of July, and
was still ongoing on 15, 16 and 17 July 2014. This is the area where Pervomaiskyi is located, the site
from which flight MH17 is alleged to have been shot down on 17 July 2014.

4.4.3.1.2 Was there an armed conflict?9

The court must first assess whether the conflict between the Ukrainian army and the separatists may
be characterised as an armed conflict.

In the Tadi¢ case, the International Criminal Tribunal for the former Yugoslavia (ICTY) provided a
generally accepted definition of the two types of armed conflict mentioned above:

'[...] an armed conflict exists whenever there is a resort to armed force between States [court:
international armed conflict] or protracted armed violence between governmental authorities and
organized armed groups or between such groups within a State [court: non-international armed
conflict].” 10

Since the accused all held positions inside the DPR and stand accused of committing the alleged
actions in their capacity as holders of those positions as part of the conflict between the Donetsk
People's Republic and the Ukrainian armed forces, the court will have to assess whether the conflict
between the DPR - which was not a State - and the Ukrainian armed forces can be characterised as
"protracted armed violence between governmental authorities and organised armed groups.”

Duration and intensity of the violence

In order to make that determination, the court must, first of all, consider the question of whether

there was ongoing armed violence of a certain intensity - in the sense of protracted armed violence -
on the territory of Ukraine when flight MH17 crashed, and during the period prior to that. In order to
answer that question, the court considers the following factors which are apparent from the case file.

From April 2014 onwards, three battle fronts developed in eastern Ukraine, together covering a
considerable area. Clashes between the Ukrainian armed forces (both air and ground forces) and the
separatist groups, or members thereof, occurred almost daily, ranging from shooting incidents to
aerial attacks.

The parties to the conflict both used firearms, including hand-held weapons, mortars, anti-tank mines,
anti-personnel mines, portable air defence systems, missile launchers, tanks, armoured vehicles and
artillery systems, inter alia in combat. International organisations have estimated that, between mid-
April and mid-July 2014, these hostilities resulted in some 1,000 casualties, including both civilian and
military. Most of the civilian casualties reportedly were so-called collateral damage from fighting that
took place in populated areas. Over 86,000 people, most of them women and children, were displaced
and fled the region. According to international and non-international governmental and non-
governmental organisations, numerous human rights violations also took place. The conflict in eastern
Ukraine was a subject of repeated discussion in the UN Security Council.

Based on these factors alone, the court finds that the violence in eastern Ukraine, which began in April
2014 and was ongoing when flight MH17 crashed on 17 July 2014, lasted for such a prolonged period
and was so intense that it can be said to be protracted armed violence between Ukrainian armed
forces on the one hand and separatist groups, including the DPR, on the other.

Organisation of the DPR

The next question facing the court is whether the DPR was sufficiently well organised at that time to
be described as an ‘organised armed group’, as the above definition requires. In answering that
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question, the court considers the following factors.

The DPR was proclaimed as early as 7 April 2014 by armed individuals who were occupying the
regional administrative building in Donetsk. Separatists in the Donetsk and Luhansk oblasts then
declared independence on 11 May 2014 following referendums that were not recognised by Ukraine,
making the DPR and the LPR a reality as far as they were concerned. Both of these republics
appointed leaders and governments, and adopted their own constitution.

These constitutions set out the command structure and the assignment of duties within the
organisation. They state, for example, that the Minister of Defence had direct responsibility for the
armed forces at the operational level. Several militia groups, each with its own commander, operated
under the banner of the Donetsk People's Republic. Interviews and intercepted telephone
conversations indicate that most of these militia groups did indeed fall under the authority of the
Minister of Defence, particularly as time went on, with the exception of the occasional militia group.
Although it is not always clear how the different militia groups related to one another, and they did not
always appear to share the exact same objectives, in the court’s opinion it is possible to state in
general terms that all the militia groups were using weapons to fight for independence, or a greater
degree of independence, from Ukraine. It is clear that, as soon as the DPR was founded, the
organisation adopted the strategy of asserting its authority over a number of cities in eastern Ukraine
- including Sloviansk, Kramatorsk and Donetsk - using armed force, and of setting up headquarters in
those cities, such as in the building of the Ukrainian Security Service (SBU) in Sloviansk and, later, in
Donetsk.

What is more, it is clear from decisions delivered by the so-called Military Field Tribunal of the DPR
that the organisation adopted martial law. On several occasions, the DPR also cooperated in
establishing cease-fire agreements, which similarly indicates a certain degree of organisation and of
involvement in armed violence.

The court finds that, taking all these factors together, in the period prior to and during the crash of
flight MH17, the DPR was organised in such a way that it can be said to have been an organised
armed group.

The fighting between the Ukrainian army and the Donetsk People's Republic can therefore be
characterised as an armed conflict.

4.4.3.1.3 The nature of the armed conflict

As the court has established that, prior to and at the time of the crash of flight MH17, there was
intense fighting between Ukrainian armed forces on the one hand and organised armed groups
including the DPR on the other hand, the criteria for characterising the situation as a non-international
armed conflict have been met.

Next, the court turns to the question of whether there is any reason to believe that the role of any
other country in the conflict between the DPR and Ukraine was such that this armed conflict, which
was non-international in geographical terms, can be characterised as a conflict that was in fact of an
international nature (internationalised) during the period in question. This may be the case if a certain
degree of involvement by another country can be established. In this case, that would refer to a
significant degree of involvement by the Russian Federation. In this case - due to the position and/or
role of the accused within the DPR - the issue is not whether the Russian Federation may have used
violence directly against Ukraine separately from the armed conflict between the DPR and Ukraine
(direct involvement by the Russian Federation), but rather whether the Russian Federation was
involved in the DPR to such an extent that it can be characterised as having had overall control over
the DPR. If the latter is the case, the non-international armed conflict between the DPR and the
Ukrainian armed forces should actually be characterised as an international armed conflict and the
question of combatant immunity may also arise. For that matter, in assessing whether the Russian
authorities had overall control over the DPR, the court may also consider facts and circumstances that
indicate direct involvement of the Russian Federation in hostilities, as will be discussed below.

In assessing the question of overall control, the court considers the following factors.

The background of members of the DPR

Crp. 12 u3 126 20.02.2023, 18:35



Annex 8 Exhibit D

ECLI:NL:RBDHA:2022:14036, Rechtbank Den Haag, <span class="... https://uitspraken rechtspraak.nl/#!/details?id=ECLI:NL:RBDHA:202...

Several of the leaders of the DPR at the time were Russian nationals, and a number of them also had
a background in the Russian armed forces. For example, the accused Girkin, at the time Minister of
Defence of the DPR, is a Russian national, served in the Russian intelligence agency (FSB) and took
part in the wars in Chechnya, Transnistria and Bosnia. His deputy in the DPR and ‘head of intelligence’
in the DPR, the accused Dubinskiy, is also a Russian national, has a background in the Russian military
intelligence agency (GRU) and took part in the wars in Afghanistan, North Ossetia and Chechnya. It is
not always clear, however, in what capacity the leaders within the DPR were involved in the DPR.
Although several of them indicate that they were retired (reservists) in the Russian Federation and
came to Ukraine independently and voluntarily, it is not clear whether this is actually the case or
whether they were sent there by the authorities of the Russian Federation. Based on intercepted
conversations, at least some of them appear to have had a close connection with the Russian
Federation. For example, there was communication between the leaders of the DPR and Surkov, who
was then the closest adviser to the Russian President Vladimir Putin, regarding appointments to
several ministerial posts within the DPR. In an intercepted conversation recorded on 16 May 2014,
Borodai said that the government (of the DPR) was about to be announced, that Moscow had
surprised him, and that he would be appointed Prime Minister, much to the disappointment of another
individual who had arrived in eastern Ukraine from Moscow. Borodai was indeed appointed Prime
Minister of the DPR shortly after this intercepted conversation took place. On 15 May 2014, a
conversation was intercepted between Borodai and the Chairman of the Supreme Council of the DPR
regarding the appointment of a named individual to the post of Minister of the Interior; during that
conversation, it was said that the candidate in question “suits Moscow” and that the “Moscow
Generals” agreed. In another conversation later that day in which the same Chairman of the Supreme
Council took part, he also said that the list of government posts for “the hero city” should not be
made longer and that one named individual would certainly not sit on the Security Council because he
had not been approved by Moscow. Furthermore, the person who at that time was Minister of Culture
of the DPR stated in a witness interview that the Deputy Prime Ministers of the DPR came from
Moscow and had significant influence over the functioning of the DPR.

Around the period to which the charges relate, several of the leaders of the DPR maintained ties with
individuals from Russian intelligence agencies, the President’s office, and Kremlin advisers.
Intercepted conversations regularly contain references to contacting “Moscow”. One example is a
conversation between Dubinskiy and Bezler on 4 July 2014, in which Dubinskiy says that Girkin has
been in touch with Moscow, and that Moscow does not want Sloviansk to be surrendered. The court
also refers to a conversation that Girkin had on 10 July 2014 in which he told Dubinskiy that he was
constantly on the telephone trying to get in touch with Moscow to report on the situation. Contact was
maintained with various high-ranking individuals in the Russian Federation, sometimes using special
communication channels (“the Glass”) and secure telephones supplied by the Russian Federation. For
example, Borodai, the leader of the DPR, was in almost daily contact with Surkov between 20 June
2014 and August 2014. In an interview on 16 June 2014, Borodai referred to Surkov as “our man in
the Kremlin”.

It is the opinion of the court that these references to "Moscow” and “the hero city” cannot be
interpreted in any way other than as references to the seat of government, and are therefore
understood to refer to the authorities of the Russian Federation.

Support

In their communications with senior figures within the Russian Federation, the leaders of the DPR
regularly requested support such as the manpower, military equipment and requisite training. This
support was indeed provided.

Statements made by representatives and reports by organisations such as NATO, the UN Security
Council, the US State Department, the OSCE, and Human Rights Watch all mention the supplies and
arms provided to the separatists from the Russian Federation. There are also references to convoys of
military weapons which were said to have been brought across the border. This is consistent with what
can be heard in intercepted conversations. For example, in one conversation intercepted on 12 June
2014, Dubinskiy says that it has become clear that Russia will provide support, including heavy
weapons; in another conversation on 20 June 2014, Kharchenko tells Dubinskiy that the second
convoy that came across the border is not what they were expecting; and on 15 July 2014, Girkin
mentions expecting a shipment - a big thing that will be very good for “us” and which will need to be
received at the border. Although intercepted conversations do not always reveal whether the weapons
and supplies mentioned came from private providers or from the Russian government, the Minister of
Culture of the DPR stated that Borodai forwarded requests for weapons from the Council of Ministers
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of the DPR to the GRU. Following approval by the GRU, the weapons were brought into Ukraine via the
“Black Zero” (by which the court understands: illegal border crossing). The court also notes that NATO
repeatedly called on the Russian Federation to stop providing support and weapons to the Ukrainian
separatists.

Witness statements also mention funding for the DPR provided by the Russian Federation. For
example, the person who at that time was Minister of Labour and Welfare of the DPR stated that the
person who arranged the funding received it with the cooperation of the Russian President’s office and
that the Russian Federation had been funding the DPR since at least the summer of 2014. Support
coming from the Russian Federation is also mentioned in intercepted conversations. For example, in a
conversation on 13 July 2014, one fighter for the DPR complained about the situation with kit and
salaries, to which the response was that “they” are going to Rostov today for a shipment. The
intercepted conversations do not generally mention the source of funding within the Russian
Federation directly, other than to state that this was often routed via Rostov. The court concludes that
this is a reference to the Russian city of Rostov.

Several witness statements mention military training programmes for DPR fighters which took place in
the Russian Federation. This often involved training in Rostov (again, the Russian city). Intercepted
conversations also include references to training programmes and a training camp. In one
conversation that was intercepted on 2 July 2014, separatists talked about their urgent need for
manpower and when the “men from the camp” will arrive, and on 3 July 2014, a fighter from the DPR
said that the guys went “across the river” to train. Again, it is not always clear whether this training
was provided privately or organised by or on behalf of the Russian authorities. However, one
conversation by the person who at that time was Minister of Defence of the LPR, with which the DPR
was cooperating, makes a clear reference to the role of the Russian GRU in this. In that conversation
on 15 July 2014, the Minister was told about a training programme that was being provided for ten
persons, to which the Minister replied that this should be done through the GRU. Some of the witness
statements also reveal the involvement of Russian bodies in training programmes. For example,
witness M58, who will be discussed later, stated that he was taken to the FSB and then to a camp in
Rostov, Russia, where he received training. After that he was taken to the Donbas region.

Coordination and instructions

Of particular relevance to the question of whether there was overall control - regardless of the
background of the members of the DPR and the Russian Federation’s support for the DPR - is whether
the Russian Federation assumed a coordinating role and issued instructions to the DPR. It is the
opinion of the court that the case file contains abundant evidence for this. As indicated previously,
many intercepted conversations include reports to “Moscow” or people working for *“Moscow”
regarding the situation on the ground, such as setbacks and successes. A humber of intercepted
conversations also attest to planning on the part of the authorities of the Russian Federation. For
example, in a conversation intercepted on 3 July 2014, Surkov informed Borodai that Antyufeev
(court: who became Deputy Prime Minister for State Security of the DPR shortly thereafter) was on his
way to Borodai and that “they” will be leaving for the south on Saturday so that they will be ready for
combat. Later, on 11 July 2014, Surkov told Borodai that he had spoken to those in charge of “this
whole military story” and that they had indicated that they were making preparations and they were
going to accelerate everything. Additionally, on 10 July 2014, a leader of the DPR called to say that he
had received an order in Moscow to form the first Cossack Regiment of Novorossiya.

Intercepted conversations also mention Moscow’s role in specific operations. In a conversation
regarding Sloviansk intercepted on 4 July 2014, a DPR commander says there has been
communication with Moscow, but that Moscow does not want Sloviansk to be surrendered. The DPR’s
Minister of Defence, the accused Girkin, stated in an interview given in July 2014 that this order was
not followed because no concrete support was forthcoming. In a telephone conversation on 18 July
2014, two members of the DPR discussed the encirclement of a Ukrainian brigade. One of the two
interlocutors stated that he had been in contact with Moscow and that Moscow had indicated that the
lives of the soldiers should be spared. In a similar vein, a series of telephone calls between Borodai
and a Russian number made on 21 July 2014 is noteworthy. Borodai wanted to speak to the boss, but
the boss was not available. Increasingly insistently, Borodai asked if the boss could call him back
because he needed advice and instructions on how to handle certain aspects of the MH17 disaster,
such as the refrigerated trucks and the black box. Borodai would also like to receive talking points for
a press conference. Borodai noted at that point that he assumed that “our neighbours” would want to
say something about this matter. It is the court’s opinion that the fact that Borodai talked about “our
neighbours” and asked about “the boss”, even though he himself was the highest-ranking person
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within the DPR, confirms that the boss he was referring to was a representative of the authorities of
the Russian Federation.

Direct participation of the Russian Federation

Reports and communications from various organisations mention shelling and artillery fire on
Ukrainian territory, which is said to have been carried out from the Russian Federation. From the first
half of July 2014 onwards, Russian soldiers would regularly move across the border and cross-border
attacks would take place. One investigation by the International Partnership for Human Rights
indicates that there was artillery fire on a Ukrainian encampment close to the border with the Russian
Federation in early July 2014, and in an official notice issued on 16 November 2016 the Netherlands
Military Intelligence and Security Service also states that, between 11 July 2014 and 17 July 2014,
rocket artillery units located in Ukrainian territory close to the Russian border fired on unknown
targets in Ukraine. According to the report, the vehicle tracks and traces of firing found showed that
artillery installations entered Ukraine from Russian territory. Witnesses have also provided statements
regarding Russian equipment manned by Russian military personnel, which crossed the border, fired
shells and then returned. Intercepted conversations also confirm that such strikes took place. For
example, in a conversation between two members of the DPR intercepted on 12 July 2014, the
interlocutors mention that Russia had finally begun to open fire on the Ukrainian armed forces. In
another conversation intercepted on 16 July 2014, two members of the DPR - namely the accused
Dubinskiy and Pulatov - discuss the problems they were having because they were under fire. Pulatov
indicated that Russia could let loose, to which Dubinskiy replied that he has indicated positions on the
map that will be sent to Moscow. In a conversation on 17 July 2014, accused Dubinskiy said that
Russia intended to fire on their positions from its side. These conversations are just a few examples of
a number of similar intercepted conversations in the case file. All of this indicates not only some form
of parallel direct involvement but also, and more importantly, coordinated military activities by the
DPR and the Russian Federation.

To date, the Russian authorities have denied any involvement in the conflict in eastern Ukraine during
the period in question. However, with respect to the foregoing, the court finds that the case file
certainly shows that funding, men, training, weapons and goods were all provided to the DPR by the
Russian Federation. In addition, as of mid-May 2014 at the latest, the Russian Federation had a
decisive influence on appointments to several senior positions within the DPR, including those of Prime
Minister and Minister of Defence. This gave the Russian authorities considerable influence over the
leadership of the DPR. The fact that the Russian Federation did indeed exercise influence is apparent
from the fact that the Russian authorities were involved, at times directly, in coordinating and carrying
out military activities even prior to the crash of flight MH17.

In view of the above, the court concludes that the Russian Federation exercised overall control over
the DPR from mid-May 2014, at least until the crash of flight MH17. This means that the armed
conflict, which was non-international in geographic terms, was internationalised and was therefore an
international armed conflict.

The court therefore finds that on 17 July 2014, an international armed conflict between Ukraine and
the DPR was taking place on Ukrainian territory, and that the DPR was under the overall control of the
Russian Federation.

4.4.3.1.4 Combatant status

Now that the conflict between Ukraine and the DPR must be viewed as an international armed conflict,
the provisions of international humanitarian law governing combatant status apply. The court
therefore turns to the question of whether members of the DPR can claim such status.

Member of the armed forces of the DPR - Definition of combatant under Article 43, AP I

Pursuant to the provisions of Article 43 of the first Additional Protocol to the Geneva Conventions,
members of the DPR can only be considered combatants - and therefore only have had the ‘right’ to
take part in hostilities - if they were members of the armed forces of one of the combatant states, in
this case the Russian Federation. In this respect, the armed forces of the Russian Federation can be
viewed as being all the organised armed forces, groups and units under a command that is
responsible to the Russian Federation for the conduct of subordinates. Furthermore, these armed
forces must be subject to an internal system of military discipline which enforces, among other things,
compliance with the rules of international law. Combatant privilege can only be claimed successfully if
these criteria are met.
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Firstly, the court notes that the DPR was not part of the official armed forces of the Russian Federation
but rather - as outlined above - was subject to overall control by the Russian Federation. However,
the characterisation of overall control is not, in itself, sufficient to conclude that it was under a
command that was responsible to the Russian Federation for the conduct of its subordinates. For that,
the Russian Federation would also have to accept that the DPR was part of the Russian Federation and
take responsibility for the conduct and actions of the fighters under the DPR’s command.

The court concludes that this is not the case, because the Russian Federation has denied, and
continues to deny to this day, having any control over or involvement in the DPR during that period,
and the accused have also publicly denied being part of the armed forces of the Russian Federation at
that time. Therefore, DPR fighters cannot be seen as part of the armed forces of the Russian
Federation.

Since the DPR cannot be viewed as part of the armed forces of the Russian Federation, the members
of the DPR also cannot be considered part of those armed forces. For that reason alone, then, they
were not entitled to participate in hostilities and are therefore not entitled to immunity from
prosecution. The court is therefore not concerned with any of the other requirements for the possible
invocation of immunity, such as whether the accused complied properly with the provisions of
international humanitarian law.

For the sake of completeness, the court notes that the literature argues that the criteria of Article 4(A)
of the Third Geneva Convention (GC III) should also be considered when assessing whether accused
are entitled to combatant privilege. The court finds that this is incorrect. That article is not concerned
with combatants and their privileges and immunities, but rather with the status of prisoners of war.

4.4.3.2 Conclusion

The court concludes that there is nothing that points to the existence of any international law
limitation on the jurisdictional provisions. The prosecutor, therefore, has the right to prosecute.

Since the condition set by the prosecution in its conditional application with respect to combatant
immunity has not been met, that application requires no further discussion.

4.4.4 Did the prosecutor forfeit the right to prosecute?

4.4.4.1 Preamble

If procedural rules were not followed during the preliminary investigation (if procedural errors or
omissions were made) and these can no longer be remedied, the court may attach consequences. A
procedural defect refers to the failure to comply with written and unwritten rules of criminal
procedure, including statutory and treaty provisions, such as the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR). Those rules exist to make effective
fact finding and trial possible, while being mindful and respectful of the rights and interests of all
parties involved in the criminal proceedings. These are therefore fundamental rules that go to the
heart of due process. It follows from the law and the case law of the Netherlands Supreme Court that
the procedural errors or omissions in question are necessarily ones made during the pre-trial
investigation, including violations of standards during detection of the crime. These procedural defects
must also have had a decisive influence on the course of the investigation into and/or prosecution of
the accused for the offence for which he is being prosecuted.

As the rules violated may be of differing nature and impact, there will be differences in the legal
consequences to be attached to the violation. In increasing degrees of gravity, the following
consequences may be attached to a procedural defect: its mere observation, the reduction of a
sentence, the exclusion of evidence or the barring of the prosecutor from prosecution.

When a procedural defect is raised by the defence, the court must first assess whether the facts and
circumstances underlying the defence’s argument have been demonstrated and constitute a
procedural defect. Additionally, if a procedural defect has arisen, the court will have to make a
substantiated decision as to whether and, if so, what legal consequence should be attached to the
procedural defect identified. This in turn depends on the seriousness of the procedural defect, the
interests of the accused that were violated as a consequence, whether a fair trial was jeopardised by
the violation or whether it ‘merely’ constituted a breach of a rule or principle of criminal procedure
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that does not directly result in an unfair trial, and whether irregularities occurred that substantially
affect the reliability and accuracy of investigation results.

When considering exclusion of evidence, the court may also consider whether that legal consequence
outweighs the foreseeable negative effects of the consequence and whether it does not cause
unacceptable prejudice to compelling interests such as establishing the truth, punishing the
perpetrator of a serious criminal offence and respecting the rights of victims and their relatives, not
least in view of the positive obligations to impose effective punishment arising from the ECHR.11

In general, the greater the seriousness of the procedural defect and its consequences, the graver the
legal consequence the court can attach to it. It follows from Netherlands Supreme Court case law that
the gravest sanction for a procedural defect, the barring of the prosecutor, can only come into play in
very exceptional cases. The procedural defect will have to involve the officers tasked with the
investigation or prosecution having seriously violated principles of due process, which violation,
intentionally or with gross disregard for the interests of the accused, has prejudiced his right to a fair
hearing of his case. It must also be an irreparable violation of the right of the accused to a fair trial
that has not been or cannot be compensated for in a manner that meets the requirements of a proper
and effective defence, leading to the court to conclude that “the proceedings as a whole were not
fair”.12 Prosecuting is in such a case plainly unreasonable. The less far-reaching sanctions of
exclusion of evidence, reduction of sentence or mere observation must always be considered by the
court first, before the most far-reaching sanction of barring from prosecution can enter the picture.

Defendant Pulatov’s counsel identified a large number of issues which, in the view of counsel, each in
isolation, but certainly taken together, constitute such serious violations of statutory and treaty
principles and principles of due process (and so are procedural defects), such that the defendant did
not enjoy a fair trial. In the opinion of the defence, the prosecutor has forfeited his right to prosecute
and the only proper consequence is that he be barred. The many issues raised by Pulatov’s counsel
are enumerated in Parts I and II of the defence’s pleading notes and the submissions subsequently
made in rejoinder. The arguments made involve not only a great deal of stratification, but also of
conditional interconnection. Moreover, those arguments frequently refer forwards and backwards to
arguments made in other places and at other times and in support of earlier and different positions.
The court has therefore concisely summarised those arguments in its discussion of them.

The court distils from Netherlands Supreme Court case law that the key criterion it must apply when
assessing the possible presence of procedural defects to which barring from prosecution may be
attached is that of the “overall fairness of the trial” as formulated by the European Court of Human
Rights (ECtHR). That overall fairness consists of two pillars that reinforce and complement each other.
The first is that the court to whom the case (the indictment) is submitted for assessment examines
the case and then, applying the relevant rules, openly, independently and impartially and without
bias, arrives at a substantiated judgment in the interest of the accused and the other parties involved.
The second pillar is that the accused, or his or her counsel on his or her behalf, has been able
sufficiently to counter the evidence and the charges with whatsoever he wishes to raise against them
and, to that end, has been able to conduct or commission the counter-investigations he or she
desires. He must have had sufficient time and opportunity to do so. Thus, in order for there to be
overall fairness to the accused, he or she must have been able to exercise the right to defend him or
herself in an optimum fashion and also have the confidence that the court which is assessing his case
will, following a thorough examination, arrive at a balanced and objective judgment. What constitutes
overall fairness depends in part on the circumstances of the case. Overall fairness, in the opinion of
the court, is not only determined by the interests of the accused; it also involves taking into account
the legitimate interests of other persons involved in the criminal proceedings, inter alia victims,
relatives and witnesses and, in addition, the public interest in the investigation and punishment of the
specific crime in question. How those interests should be weighed may also change as the criminal
proceedings progress. Furthermore, existing imperfections may still be remedied over the course of
the proceedings.

Whether overall fairness was achieved is, in principle, something which can best be assessed in
retrospect. After all, at that time it will be known whether the court properly weighed all the interests
involved and assessed their weight in relation to each other in a proportionate fashion. The
assessment can then include the entire trial, as well as, not insignificantly, the final decisions made by
the court and how the court’s choices and decisions were substantiated. When the issue of the
prosecutor’s right to prosecute comes into question owing alleged procedural defects, there are two
points in time when the court must assess whether overall fairness has been observed, first at the
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early stage in the proceedings when preliminary objections are raised, and second prior to delivering
its judgment. The court necessarily is thinking ahead at these two points in time. This also means
that, to some extent, the court will also have to assess its own conduct during the trial. After all, it is
not only the choices made by the prosecution and the investigative services during the preliminary
investigation that determine whether or not one can speak of overall fairness, but also whether and
how the court approves, rejects or remedies those choices, the reasoning it uses in doing so and the
way in which it accommodates the interests of all parties involved at trial.

The position of the Netherlands Supreme Court is that potential procedural defects that do not directly
affect the right to a fair trial do not, in any case, meet the threshold for the potential legal
consequence of barring from prosecution. Where appropriate, the court will consider whether any
other, less grave, legal consequence needs to be attached to a procedural defect identified in this
case. Irrespective of that, the court will still consider whether any accumulation of procedural defects
that individually do not meet the threshold for barring from prosecution may collectively lead to the
conclusion that the accused did not receive, or was no longer receiving, a fair trial.

4.4.4.2 Stance of the prosecution in the proceedings

Under the heading ‘Stance of the prosecution in the proceedings’, the accused Pulatov’s defence
counsel submits two main arguments that should lead to the barring of the prosecutor from the
prosecution. These concern the violation of the presumption of innocence (in particular) in media
statements and the ‘summons without prior notice’ of defendant Pulatov with all the resultant
consequences for the trial.

Violation of the presumption of innocence through disclosures

Counsel of defendant Pulatov argued that almost no-one could still believe in the innocence of the
defendant or his three co-accused because the Joint Investigation Team (JIT) and the Public
Prosecution Service, as well as other authorities,13 had, repeatedly and in categorical terms, publicly
given their opinion on the crimes allegedly committed regarding flight MH17 and on who the alleged
culprits were. Counsel stated that at one point defendant Pulatov and his three co-accused were
named as the perpetrators of these crimes and their pictures were displayed in front of the entire
world’s press. In doing so, the defence has repeatedly indicated, in more or less explicit terms, that
this loss of the presumption of innocence must also apply to the judges in this case.

The court considers it a given that the JIT and the Public Prosecution Service expressed themselves in
quite categorical terms at several press events prior to the trial about what they believe happened to
flight MH17. Up until the press conference on 19 June 2019, this consisted of public statements about
which weapon was used, originating from where, fired from where and by which party in the conflict.
At the press conference on 19 June 2019, these statements were coupled with the names and images
of the four accused in these criminal proceedings, with the clearly repeated announcement that, as
suspects, these individuals would be prosecuted for the crimes. When doing so, reference was also
made to the presumption of innocence. The statements at all these press events were made by senior
representatives of the Public Prosecution Service and the JIT.

The court agrees with counsel for defendant Pulatov that the presumption of innocence requirement in
Article 6(2) ECHR extends not only to the court, but also to other public authorities, including the
Public Prosecution Service and the JIT. However, the court is of the opinion that it remains a matter of
debate whether the statements made during the press conferences by senior representatives of the
Public Prosecution Service and the JIT constitute a violation of the presumption of innocence under
Article 6(2) ECHR. After all, even if this were the case, it does not mean that the right to a fair trial
enshrined in Article 6(1) ECHR has also been violated. That would require that the court hearing the
case (and all other judges who could potentially hear this criminal case) had been so influenced by
these statements that they could no longer make an unbiased decision on the matter. Quite apart
from the fact that this bar is set very high by the ECtHR for a panel composed exclusively of appellate
judges, and that, at least in the vision of the court, no such influence has ever been assumed by the
ECtHR for appellate judges, this court was aware from the outset in broad terms of what had already
been stated in the media prior to trial. This was also explicitly stated by the court in its introduction on
the first day of court. Over the course of the trial, counsel for defendant Pulatov repeatedly pointed
out and issued warnings about all the media coverage, such that for this reason alone it may be
assumed that the court was continuously aware of it. The court distanced itself from this media
attention. There is therefore no objectively justifiable fear of bias on the part of the court, let alone
concrete facts presented by counsel for defendant Pulatov to demonstrate such bias. Moreover, it

Crp. 18 u3 126 20.02.2023, 18:35



Annex 8 Exhibit D

ECLI:NL:RBDHA:2022:14036, Rechtbank Den Haag, <span class="... https://uitspraken rechtspraak.nl/#!/details?id=ECLI:NL:RBDHA:202...

could only be assessed in retrospect, by another court, whether this court may have been biased,
taking into account the course of events at trial, how the evidence was interpreted, the court’s
reasoning, and the outcome of these criminal proceedings. Therefore, any violation by the Public
Prosecution Service and the JIT of Article 6(2) ECHR does not meet the threshold to bar the
prosecution for violating Article 6(1) ECHR.

The foregoing also applies to statements made in the press or elsewhere by other senior public
officials. The court agrees with counsel for defendant Pulatov that members of the Dutch House of
Representatives and the Prime Minister of the Netherlands, among others, have expressed themselves
in fairly categorical and unsubtle terms about the causes of MH17’s fate. However, those statements -
insofar as they pertained to this criminal case or the accused - cannot be attributed to the
prosecution and, like the statements made by the prosecution and the JIT, did not contribute to or
influence the court’s decisions over the course of the trial or on the outcome of this case.

In a similar vein, the court further notes on this point that the contention of counsel for defendant
Pulatov that counsel for the relatives adopted the JIT scenario without any critical note and thus had
little regard for the presumption of innocence, can hardly be blamed on counsel for the relatives.
Indeed, this refers to the commentary provided by counsel for the relatives on the claims for
compensation filed by the relatives, which are only eligible for adjudication if the charges are proven.
The relatives cannot be expected to conduct their own investigation into the offences to which their
claims are linked. So it is only logical that they should assume that that which has been charged will
be proven. Needless to say, even this position taken by counsel for the relatives gave the court no
premature thoughts regarding the outcome of the case.

Communicating the full names and other personal details of the accused, combined with displaying
their photographs, at a press conference broadcast globally goes beyond the type of dissemination of
information that is usual for criminal cases. Irrespective of the influence this may have had on the
general public and the impact that this may have had on the personal lives of the accused, these are
not factors that influenced the court, nor when taken in conjunction with the aforementioned
statements by the Public Prosecution Service and the JIT about the alleged circumstances surrounding
the crash of flight MH17. In addition to the arguments already mentioned above, another relevant
factor is that the court knows the identity of the persons to be prosecuted prior to any trial. This is in
fact always the case before the start of the hearing, at which time the court is informed even further
about the identity and personal details of, and personal information about, the accused than the public
was at the press conference. After all, the court receives the prosecution file containing such personal
information. Thus, the court is even more extensively and broadly informed about the accused than
the general public. The professional judges are in no way prejudiced in their judgments by these
disclosures. Therefore, the fact that in the present case this information was openly shared with the
public via a press conference did not influence the court in any way, let alone lead the court to adopt a
position a priori on what allegedly happened to flight MH17 and on the involvement or even the guilt
or innocence of these particular accused. There is no indication from the manner in which the court
arranged, conducted or completed the trial that the court had already adopted a particular position on
the case.

However, notwithstanding the foregoing, in the view of the court, the manner chosen by the
prosecution and the JIT to communicate on the fate of flight MH17 and announce the suspects in
these criminal proceedings does give pause for thought. Although this method of communication and
these announcements did not affect the court’s objectivity, in the court’s view they did contribute to
shaping public opinion on this criminal case. This is partly due to the close interrelationship in this
case between the statements about what allegedly happened to flight MH17 and the wording of the
charges against the accused. In that sense, stating the personal details of the accused at the press
conferences and showing their photographs might quite easily be considered to be a potential
infringement of the right to privacy protected under Article 8 ECHR. Such an infringement is, however,
permissible if it is provided for by law and is necessary in a democratic society. However, the
prosecution’s explanation is not one that immediately appears to satisfy the requirement of necessity,
nor the proportionality and subsidiarity to be respected in that regard.

Informing the general public and relatives of the intention to prosecute is considered by the ECtHR to
be an important and justifiable purpose in itself.14 The court certainly recognises this interest in a
case on the scale of and with social impact of the MH17 case. In the view of the court, however, it is
not readily apparent that this provision of information could not have been achieved other than
through what appear to be carefully selected press events broadcast worldwide, and during which, not
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only were categorical and definitive statements made by senior investigating and prosecuting
authorities about what had happened to flight MH17, but personal details and photographs of the
accused were also revealed. The right of the relatives, in particular, to be apprised of the outcome of
the investigation, the reasons why and the circumstances under which the alleged crimes were
committed, as well as the identity of the suspected perpetrators, is undeniable. However, throughout
the preliminary investigation phase, the Public Prosecution Service was in a position to communicate
directly with the relatives and to keep them informed of progress, without recourse to the media. The
court is at a loss to explain why, when it came to announcing the initiation of prosecution, that was no
longer possible or preferable, but instead it was necessary to inform them all at once. Moreover, it is
unclear why informing the general public required the names and other details of the accused, let
alone their photographs, to be released. After all, the only message that needed to be released to the
general public at that stage was that suspects were going to be prosecuted. This could have been
done with less information, such as the number of suspects and possibly their nationalities. The
additional details were of no added value when it came to informing the general public, even though
the caveat that they were suspects not perpetrators was stated explicitly and repeatedly, contrary to
the account of counsel for defendant Pulatov, as mentioned above. The additional information
concerning the suspects was of added value for the relatives, but they could have been informed of it
in other ways.

At the same time, however, the court also notes that three of the four accused raised no objection to
this course of action, let alone indicated which of their specific interests had allegedly been harmed.
The court further notes that, more or less simultaneously with the announcement that the suspects in
question were to be prosecuted, international alerts were issued for them and so they were placed on
wanted lists together with the usual photographs and personal details, as was to be expected in this
case. A simple internet search immediately yields the names and photographs of the four current
accused. Given the huge public interest and the active attitude of the media in this case, any search
by those means would have quickly revealed the identity of the accused and their details. In the
opinion of the court, therefore, the eventual violation of the privacy of the accused as a direct
consequence of the proactive and ample provision of information by the JIT and the Public Prosecution
Service at the aforementioned press conference alone, was limited. Moreover, as that infringement
was of no consequence for the fairness of the trial within the meaning of Article 6(1) ECHR and the
consequences for the accused’s privacy were not solely a result of this procedural error, the procedural
error cannot lead to the prosecutor being barred from prosecution. The court will, however, return to
this matter when addressing sentencing.

Neither is the court’s opinion regarding whether the prosecutor has the right to prosecute altered by
the interview in the leading Dutch newspaper NRC Handelsblad with the leader of the team of
prosecutors investigating the flight MH17 disaster, which appeared a few days after the prosecution
made its final submissions and sentencing request to the court. Although that interview also contains
very categorical and sometimes even unnuanced statements by the team leader, which were made
outside court while criminal proceedings were ongoing, in essence they are no more than a repetition
of what the prosecution had said in court shortly beforehand in its final submissions and sentencing
request, which could be followed and watched in its entirety on the livestream. In the opinion of the
court, the repetition of those statements at that moment in a newspaper interview will have had little
effect on public opinion that had not already been achieved by the prosecution’s final submissions and
sentencing request in court.

In the opinion of the court, however, the situation regarding the application launched on the internet
by the prosecution on 18 May 2022 is different. This application, entitled The MH17 Criminal Files, “is
intended to offer the next of kin and the wider public detailed and accessible information from the
case file.” The website reads “In this publication you can read, hear and see what evidence there is,
among other, in the case file.” The court has already expressed its surprise in the courtroom at the
launching of this application, because of the timing and the way in which it was placed online. In
relation to the preliminary matters, the court adds the following.

The way in which the application was laid out and designed meant that it was not a spontaneous
instrument, but one that took a great deal of time, effort and preparation. As such, its launch was a
planned action by the prosecution, and the timing of its launch must have been carefully chosen. For
these reasons alone, sharing the contents of the prosecution file that was still under review by the
court (and therefore also the ‘property’ of the court, and no longer of the prosecution) with a wide
audience, in this planned manner and in part using documents from the case file, is contrary to the
principles of due process. No one other than the court to which the case has been assigned can or
may decide on the dissemination or sharing of the case file in any way. The prosecution should be
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aware of this, which is why the only possible conclusion is that the prosecution deliberately acted in
contravention of this principle. This is all the more true given that, less than two hours before this
application was placed online, the court had lifted a restriction on the provision of information to the
relatives, who are a party to these proceedings no less, that had been in place until that point. After
the restriction was lifted, however, the explicit condition still applied that the documents were only to
be used for the criminal procedural purposes for which they were intended. In that light, therefore,
the application itself, and above all the timing of its launch and the inclusion of substantive
documents, must be seen as being in blatant disregard of an express decision of the court. Moreover,
the application lacks any qualification or any reference to the detailed arguments and positions
presented by counsel for defendant Pulatov, inter alia regarding the probative value of and degree to
which certain documents in the application might be usable by the court. The application has nothing
to do with the prosecution’s duty to inform the public in general, and victims and relatives in
particular. After all, that duty had already been comprehensively fulfilled at the appropriate time: the
hearings for the prosecution’s final submissions and sentencing request. Therefore, the court cannot
but view this application as an unsubtle attempt by the prosecution - what is more, outside the court
- to convince the world that the prosecution’s case was right. The court is therefore of the opinion
that the prosecution cannot reasonably claim that the publication of this application could serve any
interest protected by enforcement under criminal law, let alone that this decision was the result of a
fair and reasonable balancing of interests. It was unnecessary and gravely detracts from the
magisterial performance that can and must be expected of the prosecution.

Nor did the prosecution choose to publicly account at the trial for why this application was launched.
In a very brief email message to the defence counsel of defendant Pulatov, who rightly requested
clarification and explanation, the prosecution merely indicated that it saw no reason to go back on its
decision to launch the application. The court is therefore of the opinion that the launching of this
application violates the principles of due process.

Although the court is extremely displeased by this action on the part of the prosecution, which
persists to this day as the application continues to be maintained, the court did not allow this to affect
its unbiased and unprejudiced approach to and assessment of the prosecution file and the charges,
nor did it trammel counsel for defendant Pulatov’s ability to present a defence in these criminal
proceedings. For this reason alone, this procedural defect does not meet the threshold of an
infringement of the accused’s and his co-accused’s right to a fair trial that can no longer be remedied,
and therefore it cannot lead to the prosecutor being barred from prosecution. The court will, however,
return to this matter when addressing sentencing.

At this point in the judgment, it is sufficient to conclude that the disclosures made by the prosecution
and others provide no basis for barring the prosecutor from prosecution.

“"Summons without prior notice”

In summary, counsel for defendant Pulatov asserted that Pulatov did not receive a fair trial because
he was summoned without notice by the Public Prosecution Service, without first having been
informed of any allegation against him. The defence refers to this as “summons without prior notice”,
while the prosecution refers to the timing of the summons. However, both mean the same thing:
issuing a writ of summons without giving advance notification of the existence of an allegation.

It is not in dispute that each of the accused in these criminal proceedings was the subject of an official
document setting out allegations that long predated the time at which they could have first learned
that they had been identified as suspects, namely by following the aforementioned press conference
of 19 June 2019 or by reading communications from the prosecution on the matter, immediately
before the start and after the end of that press conference, using the social media accounts and/or
telephone numbers attributed to them. In those communications, the specific allegations against the
accused were relayed or the first time, the fact that a summons would be served on them was
announced and they were invited to respond to the allegations. Formally, however, the accused were
not summoned until later in 2019, when the writ of summons was sent to their respective national
authorities, with a request that it be served on them and a request to interview them regarding the
charges contained therein. That is formally the moment at which they became aware of the
allegations against them.15

Counsel for defendant Pulatov has submitted that this rather unusual method of issuing a summons

did not allow the defendant to be questioned at the preliminary investigation stage, at which time his
position on these matters could still have influenced the decision on whether or not to serve the
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summons. Furthermore, as a consequence, the defendant was unable to have counter-investigation
conducted by the investigating judge in camera, contrary to customary practice. Moreover, as a
consequence, to the detriment of the defendant, a different framework for assessing requests for
investigation was applied than would have been the case if the investigation had been conducted by
the investigating judge, and, as a consequence, he was denied access to the file for longer than
necessary. As the defendant was thereby deliberately excluded and remained excluded for a long
period of time, the principle of equality of arms was violated, and defendant Pulatov was not given a
fair trial. At the very least, the principles of due process were violated to such an extent that this
should result in the prosecution being barred.

The court first states - as counsel for defendant Pulatov has also submitted - that ‘summons without
prior notice’ is a power that the prosecution may use based its prosecutorial discretion, and that this
method of summoning is not ‘prohibited’ or liable to sanction under the DCCP. The decision whether
and how to prosecute is a discretionary matter, which lends itself only to a very limited degree to any
substantive judicial review. With respect to the specific allegations made, it is clear that the
prosecution did not act in contravention of any of its own guidelines or policies; after all, issuing a writ
of summons is the rule in the event of offences under Section 168 DCC and Sections 287 and 289
DCC. Moreover, no commitments were made by the prosecution prior to the summons regarding
investigations to be conducted first by the defence. Therefore, contrary to the examples cited by
counsel for defendant Pulatov,16 the principle of legitimate expectations was not violated. This does
not alter the fact that the method of summoning in the context of the entire investigation and
prosecution could, under some circumstances, constitute a procedural defect, to which legal
consequences could be attached by the court pursuant to Section 359a DCCP.

It was argued by counsel for defendant Pulatov that the prosecution deliberately issued writs of
summons “without prior notice” entirely for the purpose of restricting the defendant/the accused in
his/their ability to proffer a defence, and that for that reason the prosecutor should be barred from
prosecution. The court will discuss in greater detail below the consequences of the “summons without
prior notice” for the options available to the defence, and the motives of the prosecution in opting for
this form of summons, but, with reference to the considerations outlined above, the court first of all
states that the court does not regard this form of summoning, as such, to be a procedural defect.

It is true that summoning the accused in this manner prior to the public hearing of the case did not
allow him to have investigation of his own done in the relative privacy of the office of the investigating
judge. Counsel for defendant Pulatov correctly submitted that arriving at a more balanced and
complete investigation was specifically a goal the lawmakers intended to achieve by introducing the
Position of the Investigating Judge (Further Measures) Act. 17 The lawmakers specifically intended to
ensure greater involvement by a judge in the preliminary investigation for the purpose of establishing
checks and balances, given the often conflicting interests of parties to the proceedings. However, the
introduction of this law did not deprive the court hearing the case of the opportunity to conduct or
commission additional investigative work, thus guaranteeing checks and balances. That is also true in
this case. Counsel for defendant Pulatov was given the opportunity by the court, and took full
advantage of that opportunity, to submit requests for investigation to the court with a view to
responding to the results of the criminal investigation by presenting whatever it deemed necessary.
The court gave counsel for defendant Pulatov every opportunity to do so and set ample deadlines for
filing these requests for investigation.

Contrary to the assertions of counsel for defendant Pulatov, the court applied no other criteria in
assessing the requests for investigation submitted than would have been the case if this investigation
work had taken place under the direction of the investigating judge pursuant to Section 182 DCCP. In
fact, even prior to the commencement of the trial, and following consultation with counsel for
defendant Pulatov and the prosecution, the court explicitly determined that the defence would not
have to make requests for further investigation until the June 2020 series of court hearings, which
requests the court would then assess based on the necessity criterion, but in such a way that the
outcome would not be substantially different from if the ‘interest of conducting a proper defence’
assessment criterion were applied. In so doing, the court explicitly referred to the principle of equality
of arms, which is an integral part of the right to a fair trial. In June 2020, counsel for defendant
Pulatov filed the first part of the defence’s requests for investigation. Owing to the outbreak of
COVID-19 and the consequent sudden restrictions on communicating with their client, the court
allowed defence counsel to file further requests for investigation at a later date. In its interlocutory
decision dated 3 July 2020, the court ruled on part of the requests for investigation submitted, having
applied the stated criterion, but also deferred a decision on a large part of them because, in brief, it
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deemed it important in order to be able to assess them that it have knowledge of defendant Pulatov’s
position and insight into the remaining requests for investigation to be submitted and the justification
underpinning them. At that time, defendant Pulatov had not yet commented on his stance in this trial.
Depending on whether or not consultation with defendant Pulatov was required, those remaining
requests could be filed in September or November 2020, respectively, according to the decision of the
court. Due to the need identified by counsel for defendant Pulatov to modify and supplement its
wishes and requests with regards to investigations in the light of discussions with and input from
defendant Pulatov, in September 2020, the court granted the defence even more time than previously
promised, and the remaining requests for investigation were not submitted until the hearing in
November 2020. The court ruled on these and on the previously postponed requests on 25 November
2020, explaining that, in assessing the requests, the primary consideration had been their relevance,
rather than the time the requests were filed as was customary under case law at that time. That
method of assessment, which is more favourable to the defence, is in line with the criterion employed
by the ECtHR in its ruling some months later in the so-called Keskin case. In respect of this point, too,
the defendant’s interest was not prejudiced in any way. As indicated above, a long period of time was
allowed for case management in this court case, during which counsel for defendant Pulatov exercised
their rights extensively and were given, and took, ample opportunity to present the defence’s view on
many points.

Therefore, not being involved in the preliminary investigation was at worst less practical, but, in view
of the extended and indeed further prolonged pre-trial phase held by the court, during which counsel
for defendant Pulatov was able to present all their requests for investigation to the court in full, as
would have been the case with the investigating judge, it can hardly be considered a procedural defect
that negatively affected the defence rights of the defendant.

The court also extended the opportunity to raise preliminary objections until the first day of the series
of hearings held in June 2020. Ultimately, however, counsel for defendant Pulatov did not avail itself of
this opportunity, rather it indicated at the hearing that day that it had decided not to raise any
preliminary objection regarding combatant immunity at that time, but might raise that defence at a
later date. In doing so, defence counsel explicitly forfeited the opportunity to raise preliminary
objections The court notes that many lines of defence of a potentially preliminary nature were
ultimately raised during oral argument, to which the court responds in this judgment in the context of
the preliminary matters. In that respect, too, therefore, counsel for defendant Pulatov was not
prejudiced in any way.

Furthermore, the court fails to see how defendant Pulatov could have been disadvantaged by having
to submit his requests for investigation in open court rather than in the privacy of the office of the
investigating judge. The number of requests for investigation, the generous use of the opportunities
to file them through to rejoinder and the manner of explaining those requests do not attest to any
perceived limitation in that regard bearing on counsel for defendant Pulatov. Moreover, explaining the
requests for investigation at the hearing also allowed the defence to bring its positions to the attention
of the public. In addition, from the very first court day, the defence was free to request an open
referral of future requests for investigation to the investigating judge for assessment, or to request
that the trial be held in closed session, at least for that phase of the proceedings given the interests
that the defence argued needed to be protected. Furthermore, counsel for defendant Pulatov could
have commented on the use of the livestream at that stage of the court case. However, defence
counsel failed to take any of these actions.

Counsel for defendant Pulatov also complained that he had not been invited for questioning until after
his summons. This is in fact true of all the accused. The court notes that the prosecution did not
submit a request for mutual legal assistance to the Russian Federation to question the accused prior
to the summons.18 It was argued that, in light of previous statements by and responses to requests
for mutual legal assistance by the Russian authorities, the likelihood of the timely execution of a
request for questioning was extremely low from the outset. That argument fails to convince the court
that it was therefore not worthwhile for the prosecution to make the necessary efforts to secure a
proper interview. This applies all the more because just such a request, made after the summons with
regard to defendant Pulatov, was executed without any problems. This meant that the accused did not
have the opportunity to give their perspective on the charges against them, or on the material the
prosecution had gathered in support of those charges, prior to their summons. As a consequence, the
accused were unable to dissuade the prosecutor from issuing a summons. This may threaten the right
not to become further entangled in criminal proceedings.
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At the same time, the court also notes that, except for defendant Pulatov, the accused did not
comment on this point, thereby failing to specify an interest of theirs that was allegedly affected. On
13 November 2020, defendant Pulatov complained for the first time that he had been summoned
“without prior notice” and without an invitation for questioning, but at that time the argument was
made only in the context of the assessment criterion to be applied to requests for investigation, and
not with the conclusion that the “summons without prior notice” meant that he was unable to prevent
criminal proceedings being brought against him. It was only when presenting its oral submissions later
in the trial that that the defence attached that inference to the failure to question him earlier. Counsel
for defendant Pulatov is of course at liberty to make that argument, but it is surprising in light of the
assertion that, as a consequence, the defendant was wrongly exposed to a public criminal trial where
very grave charges were levied against him. After all, prevention is better than cure. The argument
presented by counsel for defendant Pulatov, that complaining was futile because, after the presiding
judge had set the date, and after the “summons without prior notice”, the possibility of a writ of
summons not being issued was purely theoretical, is incorrect. After all, the alleged interest of a
proper defence in conducting preliminary investigation could have been invoked by defence counsel in
a request to the prosecutor to withdraw the summons. Merely stating that this possibility was futile
without attempting it is, in the opinion of the court, insufficient to show that the defendant’s own
position, that serious harm was suffered as a result of the prosecution’s action, is valid. Moreover, the
fact that the presiding judge had already set a date for the start of the trial, at the request of the
prosecutor, in no way diminishes that possibility. Indeed, given its dual nature as a summons and an
indictment, a writ of summons also states the date of the first hearing. In other words, before a writ
of summons can be issued, that date must have been set. Therefore, for that very reason, a request
for the withdrawal of a writ of summons can only be made once a date has been set.

Furthermore, the court notes that defendant Pulatov was given the opportunity to be questioned
before the court proceedings began. However, at that interview, which took place under the direction
of the competent authorities of the Russian Federation, in the presence of his Russian counsel, and on
the advice of his Dutch lawyers, who were already assisting him at that time, defendant Pulatov
stated emphatically that he was invoking his right to remain silent. Defendant Pulatov did, however,
indicate that he wished to testify before a Dutch court. The way in which this could be achieved
without defendant Pulatov running the risk of being taken into pre-trial detention (an interest which
cannot in fact be respected in law) was discussed at length, on several occasions, in court.
Nevertheless, defendant Pulatov in fact never took advantage of the opportunity to be questioned by a
Dutch judge. Finally, as already touched upon above, counsel for defendant Pulatov could also have
raised a preliminary objection on this point, which, if it had succeeded, might well have resulted in no
further public hearing of the criminal case against counsel’s client.

It must therefore be noted that defendant Pulatov did not avail himself of the opportunities offered to
him. This was his own choice, and cannot be attributed to the prosecution. Just like the other accused,
defendant Pulatov himself deliberately chose not to appear at trial and to rebut the charges against
him as he saw fit in court, nor did he avail himself of the opportunity presented to him to be
interviewed by the investigating judge. The court concludes that the defendant did not avail himself of
several opportunities early on in the trial to convey his account of events thoroughly, with the
opportunity to have his testimony considered as to whether the trial against him should proceed.
Moreover, the court can but note that, after defendant Pulatov gave his account in the manner of his
choosing, and after further investigation was conducted on that basis, the prosecutor still demanded a
sentence of life imprisonment, such that it is not plausible that, even if he had been invited for
questioning prior to the summons and he had already given his account at that time, this would have
prompted the prosecutor to refrain from summons and prosecution.

Taken together, all this leads the court to conclude that, under these circumstances, there can be no
question of a procedural defect within the meaning of 359a DCCP, as a result of which his defence was
prejudiced or he could no longer receive a fair trial.

Finally, the court discusses the argument submitted by counsel for defendant Pulatov that, as a result
of the "summons without prior notice”, the defendant was denied access to procedural documents for
longer than necessary. The court notes that the prosecution did refer to this point in reply, but did not
respond to it. Arguably, reading between the lines of the positions of the prosecution that the failure
to provide documents from the prosecution file in a timely manner was not so much a consequence of,
but rather a reason for the “summons without prior notice”. Be that as it may, it is noted that, after
counsel for defendant Pulatov announced that they would be acting in this case, said counsel received
the prosecution file at the same speed as the court. In other words, according to the letter of the law,
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there is no question of any impediment to inspection of case documents as referred to in Section 30
DCCP. After all, said documents were provided to counsel for defendant Pulatov upon request, once it
was clear to defendant Pulatov that there were charges against him,19 and there was no objection
made with respect to withholding of case documents. Those documents formed the basis for the trial
and the input of the defence at trial. As already indicated, counsel for defendant Pulatov was given
ample time and opportunity therefor. The court found no resultant disadvantage.

Taking all of the above into account, the court concludes that there is no evidence that the
prosecution could not or should not have arrived at the decision to issue a “summons without prior
notice” after weighing up all interests in a reasonable fashion. After all, any disadvantages to the
accused associated with the “summons without prior notice” could have been challenged by the
defendant himself before the start of the trial or were remedied in the course of the court proceedings
by the manner in which the court directed. Accordingly, there are no procedural defects, or such
defects were remedied during the court proceedings, or remedying them was frustrated by choices
made by defendant Pulatov and/or counsel for defendant Pulatov. Under these circumstances, the
court concludes that there can be no question of attaching any consequence to any defects, or that
the mere observation of them suffices.

There is therefore no ground in the “summons without prior notice” for barring the prosecution.
4.4.4.3 Investigation and case file

Biased approach to the investigation and prosecution file

Counsel for defendant Pulatov argues that the Public Prosecution Service did not maintain a
consistently objective and critical view during the investigation into the circumstances of and those
responsible for the MH17 disaster. It claims that this has resulted in the investigation and the
prosecution file being biased in their approach and content (confirmation bias and tunnel vision)
because they were conducted, compiled, and/or structured in a biased and leading manner. It further
claims that certain matters were not, or could not, be investigated. A trial that uses, and is based on,
the results of such an investigation would not meet the standards and minimum safeguards of a fair
trial. According to counsel for defendant Pulatov, these procedural defects should lead to the
prosecution being barred.

First of all, the court notes that it is only natural that a disaster on the scale of, and with the impact
of, flight MH17 would immediately receive considerable attention and interest from the general public,
the media and politicians, in part due to its location and the situation there. As long as there is no
clarity about what happened, why it happened, and who is or can be held responsible for it, that
interest will persist. This proves true to this day. The context and nature of the disaster have also
inevitably led to the involvement of multiple domestic and foreign agencies, investigative or
otherwise.

For example, in the event of an incident involving an aircraft, it is standard practice for the DSB to
become involved; indeed, it is the DSB’s statutory duty to investigate such incidents. Lawmakers have
recognised that a Dutch Safety Board (DSB) investigation may coincide with a criminal investigation.
The fact of the matter is that criminal aspects may play a role in the cause of an air disaster, resulting
in an investigation pursuant to Section 132a DCCP. Lawmakers have set statutory provisions20 that
are to be applied in the event of such a concurrence, and there are rules in place to ensure enhanced
coordination between the two organisations when they are investigating the same incident.21
Essentially, these provisions stipulate that the investigation carried out by the DSB must take place
separately from the investigation of the Public Prosecution Service, and that, in principle, the results
of the DSB investigation may not be used for purposes relating to criminal law or procedure, subject
to a few exceptions. The court found no evidence that those provisions were not followed. The Public
Prosecution Service conducted independent investigations, and, insofar as the (publicly available)
results of the DSB investigation have been entered in the case file, the court will not consider them as
evidence, or will consider them only where this is expressly permitted under the DSB Act. The court is
familiar with the restrictions imposed by the DSB Act on the use of such information in a criminal
case. The court itself also referred to this matter at trial, and the content of those documents was not
addressed when the substance of the case file was presented in court. Insofar as inclusion of this
material in the file could be considered a procedural defect, it has therefore been remedied. This
observation will not have any legal consequences.

The defence’s assertion that the Public Prosecution Service erred in terms of procedure because it was
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guided by statements made by the SBU immediately following the crash of flight MH17 lacks factual
basis. While it is true that possible causes for the flight MH17 disaster were mooted by or via the SBU,
the mere fact that this occurred and/or that they were inconsistent in their conclusions cannot in any
way be held against the prosecution. The prosecution conducted its own investigation, from which it
drew its own conclusions, which were submitted to the court for assessment. The Public Prosecution
Service provided reasons whenever it used material with potential probative value that had been
provided by or via the SBU. In so doing, the prosecution explicitly considered the questionable
reputation that the SBU had in 2014 according to sources, which prompted it to exercise caution and
to conduct verification and validation studies.

Counsel for defendant Pulatov has asserted that, given the SBU's reputation as an investigatory body
which does not take human rights and conflicts of interest seriously, even cooperating with the SBU
and including material from it in the file constitute a procedural defect resulting in unfair proceedings
for the accused and therefore should lead to the prosecution being barred. However, that mere
assertion can in no way justify such a finding and the consequence attached to it. Even if this broadly-
worded position were correct, it would be a wholly inadequate basis on which to contest the reliability
of specific items of evidence in general terms. After all, even information from questionable sources
can be accurate and reliable, although it requires extra caution and investigation. Nor does the mere
presence of material from such a source in the file render the investigation as a whole unfit as basis
for a fair trial, as argued by Pulatov’s defence. After all, it is not an established fact that the witnesses
in question were unable to give a statement freely, but at best a ‘real possibility’, to use the words of
the defence. Moreover, in this sizeable file, composed of a large variety of potential items of evidence,
there are, at most, a few items the reliability of which, if used in evidence, would have to be
established and substantiated. Therefore, if the court makes use of evidence introduced via the SBU,
it will do so with due caution, in accordance with the applicable provisions.

If and to the extent that the prosecution has used (preliminary) findings from other sources, such as
the DSB investigation, information from journalists and citizen journalists, and/or suggestions made
by other(s) regarding the cause of the MH17 disaster, the court has found that they have, at most,
used them as a lead for a possible line of enquiry. That is not, in itself, prohibited or contrary to any
principle of due process, but when it occurs it can, at best, only result in evidence in the criminal case
if that evidence meets the requirements of the law and has been lawfully obtained by means of its
own criminal investigation. This is an aspect addressed by the court when discussing the evidence that
it has used. It cannot, however, result in any procedural defects to which consequences are attached.

The court sees the assertions of confirmation bias and tunnel vision made by counsel for defendant
Pulatov in the same light. The court understands that the assertions relate to the prosecution, but
apparently also to the court. The substantiation of those assertions is - largely - the same as that
provided for those defence arguments discussed previously with respect to Article 6(1) ECHR. For this
reason alone, these assertions fail to hold water. These assertions also fail to appreciate the
responsibility the court has with respect to how it reaches decisions in the cases before it and how it
justifies those decisions. Therefore, on this point too, the court finds no procedural defect that gives
rise to any legal consequence.

Limitations of the investigation and systematic opposition to requests by the defence

Citing “limitations of investigation at the scene and counter-investigations” and “systematic resistance
to requests made by the defence”, counsel for defendant Pulatov has asserted that there was a failure
to investigate many matters that should have been investigated, due to the passage of time and the
situation at the scene, or due to deliberate choices made by the prosecution, or as a result of court
decisions following a negative reaction from the prosecution on the matters in question.

With respect to those matters that could not be investigated due to, inter alia, the circumstances on
the ground or the passage of time, the court maintains that this can hardly be regarded as a
procedural defect. One, in this case, the JIT and the prosecution, cannot do the impossible and cannot
be blamed for not doing it either, particularly since a procedural defect presupposes an active and
deliberate act or omission. Moreover, matters which have not been investigated cannot yield evidence
that the accused perpetrated the charged offences. For that reason, therefore, this does not constitute
a procedural defect, let alone grounds for barring the prosecution.

If matters that could have been investigated were not investigated, the court is of the opinion that

this is only of importance if those are matters that have a bearing on the questions that must be
answered by the court. In those cases where requests for investigation of the matters have been
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submitted to the court, the court has already made a reasoned decision on them. In making its
reasoned decision and assessing the requests for relevance, the court considered the accused’s
interest in due process. Given that the court has made its decision, at this point in the proceedings it
is not relevant what the prosecution’s position was on those requests for investigation. Indeed, where
necessary, the court gave equal consideration to the position of the prosecution and of the defence in
arriving at its reasoned decision. The prosecution’s position on matters submitted to the court for
consideration can, therefore, hardly be regarded as a procedural defect. For the same reason, the
same is true of the court’s decision not to honour requests for investigation. That being said, the
requests for investigation that were denied may leave room for the conclusion that there is insufficient
or insufficiently compelling evidence in support of the charges, or parts thereof. However, this cannot
be construed as a procedural defect either, rather it will be reflected in the assessment of evidence.

Composition of the prosecution file

With regard to the composition of the prosecution file, counsel for defendant Pulatov continues to
doubt whether the file is complete; in other words, whether all relevant documents have been
included in the prosecution file. This matter was raised on several occasions during the court
proceedings, and consequently the court addressed it several times. This means that, strictly
speaking, this is not a matter pertaining to the investigation that precedes the trial. However, because
failure to include relevant documents in the prosecution file - the contents of which are known to the
prosecution - may constitute an infringement of the principle of equality of arms, it is possible that
this amounts to a procedural defect that has, or had, a decisive influence on the fair course of the
subsequent prosecution of the accused for the offence in question. Therefore, in the opinion of the
court, the alleged failure to include all relevant documents in the prosecution file falls within the scope
of Section 359a DCCP.

Regarding the composition of the prosecution file, the court stated in court that the prosecution file
should include all documents that could reasonably be of importance to any decision to be made by
the court.

Once it had become apparent to the court that the prosecution had interpreted the applicable criterion
too narrowly, for which there is no basis in the law, it brought this to the attention of the prosecution
and requested a reassessment.22 This resulted in further documents being designated by the
prosecution as “potentially relevant”, and these were therefore provided (subject to restrictions) to the
court and added (or not added, as appropriate) to the prosecution file by the court. In that
reassessment, however, the prosecution also identified a number of documents that it did not itself
consider relevant, but, by briefly describing the content thereof, allowed the court to decide whether it
considered them relevant to any decision to be made by the court so that they could then be added to
the case file. A week later, the prosecution again provided several documents to the court with the
comment that, in light of a new and broad reassessment by the prosecution, the court might find
them “potentially relevant” to any decision to be made. From the course of events described above,
the court concludes that, even after it had been explicitly asked to do so by the court, the prosecution
failed to conclude itself that certain documents were relevant and therefore needed to be added to the
prosecution file, as it should have, but rather disputed the relevance of the documents, or, at most,
deemed them to be “potentially relevant” and then left the decision to the court. This does not really
attest to the application of the correct criterion for determining the relevance of documents for
inclusion in the prosecution file. The court therefore understands the suspicions still harboured by
defence counsel on this point.

At the same time, the court also considers that the question of what is relevant requires more by way
of answer than merely stating that the investigation file may contain exculpatory information, and that
the assessment of relevance depends partly on the position taken by the defendant on aspects of the
charges against him. Where no such position has been taken or has not been adequately elaborated,
and no further questions can be put, the relevance of a particular document is more difficult to assess.
Indeed, relevance may depend in part by, for example, on a possible line of defence that may be
presented or a request for investigation to be submitted. For the most part, no such clear positions
were advanced by the defence before that point in the proceedings when it presented its case.
Therefore, they could not be taken into account when determining whether specific documents were
relevant or not. In addition, it is a fact that counsel for defendant Pulatov inspected, or received
copies of, numerous documents from the investigation file, at its request. Counsel for defendant
Pulatov only cited a small number of those documents when presenting its case and requested
inclusion of still fewer in the prosecution file. The court infers from this that, of the very many
documents considered potentially relevant by the defence, hardly any were relevant enough to result
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in (a request for) their inclusion in the prosecution file. Evidently, the relevance of most of these many
documents was, therefore, not apparent to the defence either. With regard to the documents provided
for inclusion by the prosecution earlier, the court rules that any procedural defect that had occurred
due to their not being added at the prosecution’s own initiative earlier, was remedied during the trial.
In light of this and in view of the considerable size of the prosecution file, the court is confident that
the prosecution file now contains the documents that it should contain in order for the court to be able
to answer the questions set out in Sections 348 and 350 DCCP properly. This leads the court to find
that no procedural defect such as that argued by the defence exists, or exists any longer having been
remedied, and that therefore no legal consequence need be attached to it.

With regard to the refusal to permit inspection of the investigation file, the court merely observes that
the repeated deployment of this argument, which the court has previously rejected, with reasons, is
based on a continued failure to recognise that the law provides for no right on the part of the accused
to inspect the prosecution’s investigation file. The mere assertion by counsel for defendant Pulatov
that no statutory basis is necessary does not persuade the court to alter its thinking on this point. As
described above, it is the responsibility of the prosecutor to include all relevant documents from the
(preliminary) investigation in the prosecution file, and thus provide these to the accused, but not to
allow the defence to inspect all the results of that investigation as well. Nor is this in keeping with the
different nature of the tasks undertaken by the defence and the prosecution. It is the broader
investigation that has given rise to the prosecution file, based on which specific suspicions against
these accused emerged, leading to the framing of charges against them. These charges are the focus
of the trial conducted by the court; the trial is limited to these charges and the rights to defence
relate to them. This is also consistent with the principle already formulated by the court in previous
decisions, that an accused does not have an unconditional right to repeat the investigation conducted
under the direction of the prosecution. Given the situation described above, the court finds that there
are no procedural defects in this regard.

All of the aforementioned, taken together, leads the court to the conclusion that, with regard to the
investigation and the prosecution file, there is no, or is no longer, any procedural defect; therefore,
there is no reason to bar the prosecution.

4.4.4.4 Witnesses and the right to examine

Counsel for defendant Pulatov asserts that, compared with the very large number of witnesses and
expert witnesses that contributed to this complex and lengthy investigation, the very limited number
of defence requests for investigation granted by the court restricted the defendant’s ability to exercise
his right of defend himself so severely that it violated the principle of a fair trial enshrined in Article 6
ECHR. The defence also argues that limitations placed by the investigating judge on its right to
examine the witnesses and expert withesses who it was authorised to question and the way in which
those interviews were organised can be characterised as procedural errors. Errors which make it
impossible to speak of a fair trial and which should therefore lead to a bar on the prosecution.

With respect to the argument regarding the number of requests for investigation granted by the court,
the court merely notes that that argument can be better characterised as an appeal against the
court’s decisions on those requests for investigation. Such an argument therefore does not lend itself
to assessment of its merits by this court.

With regard to the restrictions applied to the interviews approved and conducted, the court sees no
basis for the conclusion that more restrictions were applied by the investigating judge than necessary
to protect the statutory interests that were served. In this respect, the court refers to the reasons
given by the investigating judge for imposing those restrictions in each case.

For the sake of completeness, the court considers that with respect to the rejected requests for
investigation, it is premature to conclude that the legal proceedings were not fair. More important is
the question of whether the court will use specific statements as evidence, and, if so, how those
statements relate to the other material used as evidence. Where the court wishes to use witness and
expert witness interviews in explaining the reasons for its assessment of the evidence, it will apply the
criterion prescribed by the ECtHR and refer to this when giving its reasoning. For that reason alone,
no procedural defect can be found here.

4.4.4.5 Accumulation of defects identified and the fair trial criterion with respect to preliminary
matters
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4.5

5G

5.1
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Finally, as indicated in the preamble to this part of the preliminary matters, the court will consider
whether an accumulation of the procedural defects identified above, which do not individually meet
the threshold for a bar in themselves, could collectively lead to the conclusion that the trial has not
been fair. The reason for this is the assertion by counsel for defendant Pulatov that, for the reasons
outlined, it has found itself side-lined and excluded, in an exceptional manner, from the proceedings
as a whole, i.e. the investigation and trial. According to the defence, this is a flagrant violation of the
right to a fair trial.

The court's response to that argument is that it follows from the foregoing that, in the court's opinion,
most of the points identified by the defence as procedural defects are not, or are no longer, procedural
defects. The matters that can be regarded as procedural defects and have not been remedied are the
fact that the prosecution and the JIT, at a press conference that was screened worldwide, described
quite categorically what they alleged had happened to flight MH17 and made allegations about the
close involvement of the then suspects in that, then subsequently named the suspects explicitly and
showed their photographs; and launching an application that includes documents from the file and
explains (according to the prosecution) “what happened to flight MH17, and who was responsible for
it”. Not only that, but did so while the case was still ongoing and the file could only be inspected by a
limited group of people and even then solely for purposes relevant to the criminal proceedings.

On the question of whether the accumulation of these defects found by the court should lead to the
conclusion that the trial is no longer fair, the court answers in the negative. Prosecution of the case is
thus plainly not unreasonable. The fact of the matter is that the court was not swayed by these
defects and neither was the defence’s ability to present its case curtailed as a consequence of them.
The interests of the accused that were at stake are privacy interests, as protected by Article 8 ECHR.
With regard to those interests, the court considers that, given the terrible events that gave rise to the
charges against the accused and the exceptionally large number of direct victims - which resulted in
an even larger number of victims’ relatives - a case like this would inevitably attract widespread
media attention. All the suspects would therefore probably have been the subject of intense media
attention sooner or later in any case. All things considered, the severity of the defects found,
considered together and in light of the massive scale of the investigation and the importance of the
case, is not such as to justify barring the prosecutor from prosecuting.

Thus, even considering the accumulation of the defects found, the court finds no reason to bar the
prosecution.

4.4.5 Conclusion regarding the right of the prosecutor to prosecute

An exhaustive consideration of the questions raised regarding jurisdiction, the limitations of
jurisdiction under international law and whether the right to prosecute has been forfeited leads the
court to the conclusion that there are no impediments to the prosecutor proceeding with criminal
proceedings.

The prosecutor, therefore, has the right to prosecute.

Any additional or other arguments put forward by the defence do not change this conclusion.

Grounds for suspension of the prosecution

There are no grounds to suspend the prosecution.

ENERAL PRELIMINARY CONSIDERATIONS

Introduction

The crash of flight MH17 in eastern Ukraine prompted investigations by several agencies into its cause.
These investigations took place under difficult circumstances; an armed conflict was ongoing in the area
where the aeroplane had crashed. As the 298 victims were from different countries, these countries
combined their efforts to conduct a joint investigation. That led to the establishment of a Joint Investigation
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Team (JIT): an international investigation team comprising members from the Netherlands, Ukraine,
Australia, Belgium, and Malaysia.

In addition, the Dutch Safety Board (DSB) independently investigated the cause of the disaster. A final
report was presented by the DSB in October 2015, setting out its conclusions on the cause of the crash of
flight MH17 and making recommendations to prevent a similar incident in the future. Those
recommendations concern overflight of conflict zones. Similarly, the purpose of the DSB's investigations is
to investigate the cause of a disaster, without considering guilt or innocence, in order to prevent future
recurrences.

Criminal cases are different: the court must assess the charges against the accused based on the relevant
contents of the case file and with due regard for Dutch criminal law and procedure, and must do so
independently and separately from the DSB conclusions regarding what caused flight MH17 to crash.

The basis for that assessment is the prosecution file as submitted to the court by the prosecution. The
prosecution file contains the results of the criminal investigation as conducted by the JIT, under the
responsibility of the Public Prosecution Service. When the prosecution file was discussed during the trial, the
court underlined repeatedly that it had discussed the results and findings

of the JIT investigation, without expressing an opinion on them. This is not the case in this judgment:
herein, the court gives an assessment of those results and findings. In that assessment, a distinction can be
made between, on the one hand, the question to be answered by the court as to the events leading up to
the crash of flight MH17, and, on the other, the question of who was responsible for it - specifically whether
one or more of the accused may be culpable under the law.

In the introduction to its oral arguments, counsel for defendant Pulatov spoke about uncovering the truth,
and, by asking rhetorical questions, at least suggested that there had been no scope for determining the
true facts in this criminal case. In this regard, counsel for defendant Pulatov has, inter alia, argued that
establishing the truth by means of a criminal investigation necessarily "implies a reduction of reality" and
that these criminal proceedings are being conducted in a blinkered fashion. It was argued that little or no
investigation - by the defence - was permitted into scenarios other than the main scenario that flight MH17
was downed by a Buk missile. It has also been argued that the composition of the prosecution file is the
preserve of the prosecution, that the ‘investigation file’ contains additional information relevant to
establishing the truth, but that that information now remains outside the criminal proceedings. It was also
indicated that issues regarding the prosecution's main scenario remained unresolved.

Firstly, the court notes that one of the fundamental purposes of criminal proceedings is to establish the
material facts of the case - to uncover the truth of the alleged matter. Another is to assess the extent to
which the facts established constitute conduct deserving of punishment. Therefore, establishing the material
truth logically precedes assessing whether any conduct of the accused warrants punishment. The fact that
the court is bound by the rules of criminal law and procedure, such as the aforementioned constraints of the
indictment, in determining the material truth of the matter, i.e. establishing the facts, does not mean that a
trial does not involve fact finding, or that the truth as established at trial is different from the factual truth.
On the contrary, criminal proceedings are structured in such a way that fact finding, in fact takes place with
the help of scientific rules and other such mechanisms. In other words, the process of establishing the
material truth in criminal proceedings is not substantially different from material fact finding elsewhere.

However, the following caveat applies. If the evidence does not convincingly prove that the allegations
against the accused in the indictment actually hold true, the subsisting uncertainty about what happened
will always be interpreted in the accused's favour and may lead to acquittal. In such an instance, the court
need not determine what did happen. Conversely, for the court to find that the charge can be proven, there
is no requirement for the role and identity of everyone involved to be established; it suffices that it is
established that the role of the accused corresponds to that charged.

5.2 The criminal investigation conducted by the JIT
The investigation that forms the basis for this criminal