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IN THE MATTER OF COURT PROCEEDINGS

Case Concerning the Vienna Convention on Consular Relations 1963

EXPERT REPORT OF DAVID WESTGATE

A. INTRODUCTION AND QUALIFICATIONS

1. My name is David Westgate, of 208 Ember Lane, East Molesey, Surrey KT8 0BS. I am
instructed on behalf of Dr. Faisal DG South Asia of the MOFA Pakistan to examine a
passport and provide an independent expert opinion as to its authenticity.

2. Iserved as part of the United Kingdom Home Office and Immigration Intelligence for more
than 27 years, during which time I obtained considerable experience of border control
procedures and document verification. During the whole of my service [ handled travel
documents on a daily basis. I have been a member of the Heathrow Terminal 4 forgery team,
from 1990 until 2001 and then served on attachment to the Foreign and Commonwealth
Office as Immigration Airline Liaison Officer based New Delhi serving the whole of
northern India and Nepal advising airlines and border security control officials on forgery and
fraud in travel documents. I have also served as a visa officer on secondment to the Foreign
and Commonwealth Office in Karachi, Pakistan. On rehkﬁ to the UK in 2004 until I lefi the
Home Office in February 2017 1 served as Chief Immigration Officer at the National
Document Fraud Unit, (NDFU). The NDFU is the centre of knowledge and information for
the Home Office for all travel documents. I have provided evidence in both Crown and
Magistrates courts representing the Home Office in cases involving document fraud.

3. In the course of my work, I have examined many thousands of travel dqcumcnts.
Specifically, I have experience of Indian travel documents due to my 3 years’ experience in

the region and the follow up work I conducted whilst serving at the NDFU.

4. Ihave delivered training on document fraud and immigration control procedures to several

overseas border and intelligence groups as well as visa officers and police. As a former Chi
Immigration Officer and member of the management team of the National Document Fraud



®

(i)

10.

Unit, I have held lead responsibility for research into secure documents and security features
in high security documents on behalf of the Home Office and other government departments.

T have spoken at several international conferences on document security.

I am presently engaged in Forensic analysis and business support for a major international

company that produces passports and identity cards.

A copy of my most recent Curriculum Vitae is attached here to at Annex 1.

EXAMINATION OF PASSPORT IN THE NAME OF HUSSEIN MUBARAK PATEL
Provision of passport and authentication

On 7 November 2017 I conducted a physical examination of the passport in London, United
Kingdom. The document was handed to me in an unsealed envelope. During the course of my
examination I used a long wave Ultra Violet (UV) light source and magnification.

A PDF (comprising 36 pages) of the passport is attached as Annex 2. This is a complete and

accurate copy of the document I have examined.

Details of passport

The document that was presented to me purports to be an Indian passport of the “L* series of
which I am very familiar. Although I held no comparison material, from my knowledge,
expertise and familiarity with these documents I can state that it is a genuine document and
not a counterfeit. The document contains various security elements which together make the
document what it is. I noted the presence of a high quality cylinder mould watermark
throughout the document, random UV fluorescent fibres and high quality print. The main
portrait in the document is inkjet printed and there was no evidence to support that this image
had been manipulated. There is an additional ghost image which is made up of personal data
in a wave pattern which adds further confirmation to the authenticity of the image and data.
The laminate has a security print on the insides which I found to be clear and undamaged. I

found no evidence that the image is not original to the document.

I further examined the document for evidence of forgery or fraud. From my review of the

document, I have extracted the following details:

a. Passport number: L9630722 \@/

2



11.

12.

Name: Hussein Mubarak Patel
Date of birth: 30/08/1968
Place of birth: Sangli, Maharashtra
Nationality: Indian
Date of issue: 12/05/2014
Place of issue: Thane
Date of expiry: 11/05/2024
Name of father: Mubarak Asghar Patel
Name of mother: Chanchal Mubarak Patel
Name of spouse: Muskan Hussein Patel
1. Address: 11-C, Jasdanwala Complex, 3 floor, Old Mumbai Pune Highway, Panvel,
Navi Mumbai PIN:410206, Maharashtra, India
m. Details of old passport:
i. Number: E6934766
ii.Date of issue: 25/11/2003
iii. Place of issue: Pune
n. File number: TH1077763719414

e o
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I further examined the various entry, exit and other official endorsements in the document. I
have no comparison material to compare these to and so I cannot state conclusively that they
are genuine. They do, however, contain specific elements that would give a very strong
indication that they were genuine. For example; detailed imprints in the ink endorsements
using specialist inks. Of particular note was the visa vignette purporting to be an entry visa
issued by the Islamic Republic of Iran on Page 6 of the document. This contains many high
security elements that are not available to non secure printers. The vignette contained high
quality offset print, Optical Variable Ink, a Diffractive Optical Variable Device (DOVID),
and highly detailed UV rainbow print. I did note that the data in the Machine Readable Zone
at the bottom of this vignette did not conform with the specification as directed by the
International Civil Aviation Organisation (ICAO) in their document 9303 which sets out the
format of such data. There was no evidence of alteration or other forgery relating to any of

the endorsements.

From my examination of the endorsements, I can conclude that the individual has purportedly

used this passport to travel extensively to and from the following countries:

a. India;KYj’4



b. Islamic Republic of Iran;
c. United Arab Emirates;
d. Republic of Trag.

13. A list of stamps as I have been able to view them in English in terms of jurisdiction and dates
is provided below. I should emphasise that this is not complete as some of the stamps are in a

foreign language or not as clear as they could be.

Passpor | Date Country
t page
1 N/A
2 N/A
3 23 December 2014 India (arrival)
25 January 2015 India (departure)
22 or 27 February 2015 India (departure)
27 May 2015 India (departure)
4 19 November 2015 Iran (entry and reentry visa)

UNCLEAR STAMP — xx-xx- Iran (entry)
1394

01-8-1394 (Persian calendar)

Iran (exit)
5 19 January 2016 India (departure)
6 11 August 2014 Single entry visa for Iran
7 29 August 2014 India (departure)

28 November 201[x] (unclear India (departure)

date) ¢




7/4/1393 (Persian calendar)

Iran

8 25 July 2015 Iran (date of residence permit)
9 23 December 2014 Iran (date of multiple exit and reentry visa)
UNCLEAR STAMP - 31 OR Iran
21-9-1393 (Persian calendar)
10 3 October 2014 India (arrival)
8/12/1393 — Persian calendar Iran (entry)
7/9/1393 — Persian calendar Iran (entry)
11/7/1393 — Persian calendar Iran (exit)
2 or 3/10/1393 — Persian Iran (exit)
calendar
11 31 January 2015 India (arrival)
3 July 2015 India (departure)
14 July 2015 India (arrival)
24 October 2015 India (arrival)
12 25 January 2015 United Arab Emirates (entry)
31 January 2015 United Arab Emirates (exit)




17 March 2015

25-12-1393 (Persian calendar)

India

Iran

13 12 June 2015 Iran (multiple exit and reentry visa)
14 12-4-1394 (Persian calendar) Iran (entry)
15 24 July 2016 Iran (date of residence permit)
16 9 October 2015 Iran (multiple exit and reentry visa)
17 10 November 2015 India
23/4/1394 — Persian calendar Iran exit
19/7/1394 — Persian calendar Iran entry
18 10 November 2015 United Arab Emirates (entry)
2 June 2015 India (arrival)
10 October 2015 India (departure)
1 June 2015 United Arab Emirates (exit)
19 12 November 2015 United Arab Emirates (exit)
12 November 2015 India (arrival)
20 24 March 2016 Iran (exit and reentry visa)
21 BLANK
22 BLANK
23 BLANK
24 BLANK
25 BLANK




26 BLANK

27 BLANK

28 BLANK

29 BLANK

30 27 May 2015 United Arab Emirates (entry)

11 December 2014 Republic of Iraq (entry)

31 BLANK

32 BLANK

33 BLANK

34 BLANK

35 BLANK

36 N/A

37 N/A

14. Whilst not a complete list of the apparent entries and exits from various jurisdictions, the

5.

stamps on the passport indicate at least 17 instances of the passport holder being subject to
immigration checks in India. In addition, the passport holder was subject to immigration
checks in the United Arab Emirates, Iraq and Iran.

From my knowledge and understanding of the airport immigration system in India, the
immigration counters are connected to a central database, and any irregularities in the
authenticity a passport would ordinarily be flagged up on such a database. Thus I would
observe that the frequency with which the individual presented the passport at the
immigration counter in India for entry and for exit is very strong supportive evidence of the
authentic nature of the passport. In addition, if there were issues concerning the holder of an
authentic passport, such as an Interpol 124/7 notice, and Indian central watch-list entry,
criminal proceedings, issues relating to identity, these would be very likely to be spotted at
the point of encounter with the immigration authorities when the passport was scrutinised by
officials in India. Such officials would be examining hundreds of passports on a @i&

and would thus have considerably more experience in respect of such documents.



(iii)

16.

17.

18.

19.

Concluding observations on passport

Based upon my observations and my experience and examination of the passport, I am
satisfied that it is an authentic Indian passport which I believe must have emanated from the
Indian authorities.

DUTIES OF AN EXPERT

In preparing this report, my attention has been drawn to the Civil Procedure Rules of England
and Wales, and in particular, Part 35 (Experts and Assessors) and Practice Direction 35
(Experts and Assessors). Both Part 35 and Practice Direction 35 are attached hereto as
Annex 3.

I fully understand my duties to the courts when giving an expert report.

DECLARATION OF TRUTH

I confirm that I have made clear which facts and matters referred to in this report are within
my own knowledge and which are not. Those that are within my own knowledge I confirm to
be true. The opinions I have expressed represent my true and complete professional opinions

on the matters to which they refer. |

DAVH)(WES%\TE Q

8% November 2017



David Westgate

Address: 208 Ember Lane, East Molesey, Surrey, KT8 0BS
Contact: 07523 703102, 0208 398 7788

Email: davidandwinnie@gmail.com

Professional profile

Employed by the Home Office for 27 years until February 2017. Was a member of the management team of
the National Document Fraud Unit, a specialist unit within the Home Office that is the centre of information,
training and examination of high security documents. I provided print, technical and legal advice on the
procurement, design, proofing and implementation for all UK secure vignette products, polycarbonate cards
and other secure high value documents produced by the Home Office and other government departments. I
have held this role for the last 11 years and had sole responsibility for the last 8 years whilst working for the
Home Office. I am currently work for Gemalto UK, a supplier of high security documents, passports and id
cards advising on security within documents and forensic analysis.

Career History

Gemalto UK Ltd; Business support and Forensic Analysis. Providing advice on document production bids
and forensic analysis of security features within documents. February 2017 until present.

Chief Immigration Officer; National Document Fraud Unit 2004- Feb 2017
Key responsibilities and achievements:

UK representative to the International Civil Aviation Organisation (ICAO) New Technologies Working
Group (NTWG), document design and construction, border security advice, and interoperability issues with
documents supporting ICAO 9303

UK representative to the ICAO TAG in support of HM Passport Office.

UK representative to the EU Article 6 Committee for the design, development and issuance of EU uniform
format visas and residence permits. Working with EU colleagues, I provide technical, print security and
advice on integration of security features into common format EU documents. Lead member of the print
security team of the Article 6 sub committee on design. I instigated this work and the setting up of the print
security sub committee for the design of a new revamped design of the EU UFV

UK lead to the EU Laissez-Passer programme, providing advice on procurement issues and guiding them
through the requirements.

UK representative to ICAO MRTD programme of regional events, delivering papers at these, most notably in
Qatar and Nigeria.

Provided specialist document intelligence training to several government authorities worldwidtf



Lead security design consultant to the DVLA for the UK driving licence programme.

Programme delivery for the London 2012 and Glasgow 2014 Accreditation Cards from requirements
document to lessons learned. No credible counterfeits of either document were detected. I was commended
for my work on the London 2012 bid.

Sound understanding of PKI infrastructures, chip technology and reading. Gave a presentation at the ICAO
symposium on the benefits of the ICAO PKD and how it worked.

Speaker at various national and international events. I have delivered presentations to ICAO Symposium and
ICAO TAG. I have presented at every Security Document World (SDW) event for the last 8 years including
chairing sessions, Q+A debates as well as opening and closing the event. I have also spoken at two Intergraf
events and was asked to speak again this year. Have delivered presentations at several other document
security/print security events.

Line management responsibility for 7-10 specialist document examiners and intelligence officers providing
guidance and support, Leading on Personal DevelopmentR moderation meetings for staff.

Received specialist training on polycarbonate manufacture, construction, print and personalisation of
polycarbonate products and how they are integrated into the passport process.

Introduction of several new vignette products with enhanced security, negotiated with a holographic supplier
to revamp and redesign the holographic seal on various UK vignettes at their cost

Have provided several document security evaluations for various foreign governments at their request.
Immigration Intelligence Liaison Manager, New Delhi, India 2001-2004

Working closely with Indian Intelligence Officers, police, UK Security Service and the visa sections across
the whole of north India and Nepal. Advising Indian and Nepal border control on documentation and
security. This work required high levels of tact and diplomacy in order to achieve results.

Immigration Officer and Chief Immigration Officer Heathrow 1990-2001

Front line immigration work. I became the lead forgery trainer for Terminal 4 providing training to
colleagues and airlines. During this period I also had outside attachments, to the NDFU, Immigration
Enforcement and as a visa officer in Karachi, Pakistan.

1980-1990 various government departinents and roles at Executive Officer level
Security Clearance to Developed Vetting level (DV) until December 2017
Education: Our Lady’s Catholic Secondary School, Corby Northants
Qualifications none above GCE “A” level

Hobbies and interests: Motorcycles, cycling, travel, political history, collecting old bank notes

References available on request B_}
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ART 35 - EXPERTS AND ASSESSORS - Civil Procedure Rules https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part.
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PART 35 - EXPERTS AND ASSESSORS

Contents of this Part

Title Number
Duty to restrict expert evidence Rule 35.1
Interpretation and definitions Rule 35.2
Experts — overriding duty to the court Rule 35.3
Court's power to restrict expert evidence Rule 35.4
General requirement for expert evidence to be Rule 35.5

given in a written report
Written questions to experts Rule 35.6

Court’s power to direct that evidence is to be given Rule 35.7
by a single joint expert

Instructions to a single joint expert Rule 35.8
Power of court to direct a party to provide Rule 35.9
information
Contents of report Rule
35.10
Use by one party of expert’s report disclosed by Rule 35.11
another
Discussions between experts Rule
35.12
Gonsequence of failure to disclose expert's report  Rule
35.13
Expert's right to ask court for directions Rule
35.14
Assessors Rule
35.15

Duty to restrict expert evidence
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ART 35 - EXPERTS AND ASSESSORS - Civil Procedure Rules https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part:

351

Expert evidence shall be restricted to that which is reasonably required to resolve the proceedings.
Back to top
Interpretation and definitions

35.2

(1) A reference to an ‘expert’ in this Part is a reference to a person who has been instructed to give or prepare expert
evidence for the purpose of proceedings.

(2) 'Single joint expert’ means an expert instructed to prepare a report for the court on behalf of two or more of the parties
(including the claimant) to the proceedings.

Back to top

Experts — overriding duty to the court
353

(1) It is the duty of experts to help the court on matters within their expertise.

(2) This duty overrides any obligation to the person from whom experts have received instructions or by whom they are
paid.

Back to top

Court’s power to restrict expert evidence

354

(1) No party may call an expert or put in evidence an expert's report without the court’s permission.

(2) When parties apply for permission they must provide an estimate of the costs of the proposed expert evidence and
identify —

(a) the field in which expert evidence is required and the issues which the expert evidence will address; and
(b) where practicable, the name of the proposed expert.

(3) If permission is granted it shall be in relation only to the expert named or the field identified under paragraph (2). The
order granting permission may specify the issues which the expert evidence should address.

(3A) Where a claim has been allocated to the small claims track or the fast track, if permission is given for expert evidence,
it will normally be given for evidence from only one expert on a particular issue.

- (8B) In a soft tissue injury claim, permission—

(a) may normally only be given for one expert medical report;
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(b) may not be given initially unless the medical report is a fixed cost medical report. Where the claimant seeks permission
to obtain a further medical report, if the report is from a medical expert in any of the following disciplines—

(i) Consultant Orthopaedic Surgeon;
(i) Consultant in Accident and Emergency Medicine;
(iii) General Practitioner registered with the General Medical Council; or

(iv) Physiotherapist registered with the Health and Care Professions Council, the report must be a fixed cost medical
report.

(8C) In this rule, ‘fixed cost medical report’ and ‘soft tissue injury claim’ have the same meaning as in paragraph 1.1(10A)
and (16A), respectively, of the RTA Protocol.

(Paragraph 7 of Practice Direction 35 sets out some of the circumstances the court will consider when deciding whether
expert evidence should be given by a single joint expert.)

(4) The court may limit the amount of a party's expert's fees and expenses that may be recovered from any other party.

Back to top

General requirement for expert evidence to be given in a written report

355

(1) Expert evidence is to be given in a written report unless the court directs otherwise.

(2) If a claim is on the small claims track or the fast track, the court will not direct an expert to attend a hearing unless it is
necessary to do so in the interests of justice.

Back to top

Written questions to experts

35.6

(1) A party may put written questions about an expert's report (which must be proportionate) to —
(a) an expert instructed by another party; or

(b) a single joint expert appointed under rule 35.7.

(2) Written questions under paragraph (1) —

(a) may be put once only;

(b) must be put within 28 days of service of the expert’s report; and

(c) must be for the purpose only of clarification of the report,

jof 8 11/6/2017, 4:29



ART 35 - EXPERTS AND ASSESSORS - Civil Procedure Rules https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part:

unless in any case —

(i) the court gives permission; or

(ify the other party agrees.

(3) An expert's answers to questions put in accordance with paragraph (1) shall be treated as part of the expert’s report.
(4) Where —

(a) a party has put a written question to an expert instructed by another party; and

(b) the expert does not answer that question,

the court may make one or both of the following orders in relation to the party who instructed the expert —

(i) that the party may not rely on the evidence of that expert; or

(ii) that the party may not recover the fees and expenses of that expert from any other party.

Back to top

Court’s power to direct that evidence is to be given by a single joint expert

35.7

(1) Where two or more parties wish to submit expert evidence on a particular issue, the court may direct that the evidence
on that issue is to be given by a single joint expert.

(2) Where the parties who wish to submit the evidence (‘the relevant parties’) cannot agree who should be the single joint
expert, the court may —

(a) select the expert from a list prepared or identified by the relevant parties; or

(b) direct that the expert be selected in such other manner as the court may direct.

Back to top
Instructions to a single joint expert

35.8

(1) Where the court gives a direction under rule 35.7 for a single joint expe'rt to be used, any relevant party may give
instructions to the expert.

(2) When a party gives instructions to the expert that party must, at the same time, send a copy to the other relevant
parties.

(3) The court may give directions about —
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(a) the payment of the expert’s fees and expenses; and

(b) any inspection, examination or experiments which the expert wishes to carry out.
(4) The court may, before an expert is instructed —

(a) limit the amount that can be paid by way of fees and expenses to the expert; and
(b) direct that some or all of the relevant parties pay that amount into court.

(5) Unless the court otherwise directs, the relevant parties are jointly and severally liable(GL) for the payment of the
expert's fees and expenses.

Back to top

Power of court to direct a party to provide information

359

Where a party has access to information which is not reasonably available to another party, the court may direct the party
who has access to the information to —

(a) prepare and file a document recording the information; and

(b) serve a copy of that document on the other party.

Back to top

Contents of report

35.10

(1) An expert's report must comply with the requirements set out in Practice Direction 35.

(2) At the end of an expert’s report there must be a statement that the expert understands and has complied with their duty
to the court.

(3) The expert's report must state the substance of all material instructions, whether written or oral, on the basis of which
the report was written.

(4) The instructions referred to in paragraph (3) shall not be privileged(@Y) against disclosure but the court will not, in
relation to those instructions —

(a) order disclosure of any specific document; or
(b) permit any questioning in court, other than by the party who instructed the expert,

unless it is satisfied that there are reasonable grounds to consider the statement of instructions given under paragraph (3)
to be inaccurate or incomplete. '

Back to top
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Use by one party of expert’s report disclosed by another
35.11

Where a party has disclosed an expert’s report, any party may use that expert's report as evidence at the trial.

Back to top

Discussions between experts

35.12

(1) The court may, at any stage, direct a discussion between experts for the purpose of requiring the experts to —
(a) identify and discuss the expert issues in the proceedings; and

(b) where possible, reach an agreed opinion on those issues.

(2) The court may specify the issues which the experts must discuss.

(3) The court may direct that following a discussion between the experts they must prepare a statement for the court
setting out those issues on which —

(a) they agree; and
(b) they disagree, with a summary of their reasons for disagreeing.
(4) The content of the discussion between the experts shall not be referred to at the trial unless the parties agree.

(5) Where experts reach agreement on an issue during their discussions, the agreement shall not bind the parties unless
the parties expressly agree to be bound by the agreement.

Back to top

Consequence of failure to disclose expert’s report

35-13

A party who fails to disclose an expert’s report may not use the report at the trial or call the expert to give evidence orally
unless the court gives permission.

Back to top

Expert’s right to ask court for directions

35-14

(1) Experts may file written requests for directions for the purpose of assisting them in carrying out their functions.

(2) Experts must, unless the court orders otherwise, provide copies of the proposed requests for directions under
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paragraph (1) —
(a) to the party instructing them, at least 7 days before they file the requests; and
(b) to all other parties, at least 4 days before they file them.

(8) The court, when it gives directions, may also direct that a party be served with a copy of the directions.

Back to top

Assessors

35-15

(1) This rule applies where the court appoints one or more persons under section 70 of the Senior Courts Act 19811 or
section 63 of the County Courts Act 19842as an assessor.

(2) An assessor will assist the court in dealing with a matter in which the assessor has skill and experience.

(3) An assessor will take such part in the proceedings as the court may direct and in particular the court may direct an
assessor to —

(a) prepare a report for the court on any matter at issue in the proceedings; and
(b) attend the whole or any part of the trial to advise the court on any such matter.
(4) If an assessor prepares a report for the court before the trial has begun —

(a) the court will send a copy to each of the parties; and

(b) the parties may use it at trial.

(5) The remuneration to be paid to an assessor is to be determined by the court and will form part of the costs of the
proceedings.

(6) The court may order any party to deposit in the court office a specified sum in respect of an assessor's fees and, where
it does so, the assessor will not be asked to act until the sum has been deposited.

(7) Paragraphs (5) and (6) do not apply where the remuneration of the assessor is to be paid out of money provided by
Parliament.

Back to top

Footnotes

1. 1981 c. 54. Back to text
2. 1984 c. 28. Back to text
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PRACTICE DIRECTION 35 — EXPERTS AND ASSESSORS

This Practice Direction supplements CPR Part 35

Contents of this Practice Direction

Title Number
Introduction Para. 1
Expert Evidence — General Requirements Para. 2.1
Form and Content of an Expert's Report Para. 3.1
Information Para. 4
Instructions Para. 5
Questions to Experts Para. 6.1
Single joint expert Para. 7
Orders Para. 8
Discussions between experts Para. 9.1
Assessors Para. 10.1
Concurrent expert evidence Para. 11.1
Introduction

1 Part 35 is intended to limit the use of oral expert evidence to that which is reasonably required. In addition, where
possible, matters requiring expert evidence should be dealt with by only one expert. Experts and those instructing them are
expected to have regard to the guidance contained in the Guidance for the Instruction of Experts in Civil Claims 2014 at
www.judiciary.gov.uk. (Further guidance on experts is contained in Annex C to the Practice Direction (Pre-Action
Conduct)).

Back to top

Expert Evidence — General Requirements

2.1 Expert evidence should be the independent product of the expert uninfluenced by the pressures of litigation.

2.2 Experts should assist the court by providing objective, unbiased opinions on matters within their expertise, and should
not assume the role of an advocate.

2.3 Experts should consider all material facts, including those which might detract from their opinions.
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2.4 Experts should make it clear —
(a) when a question or issue falls outside their expertise; and
(b) when they are not able to reach a definite opinion, for example because they have insufficient information.

2.5 If, after producing a report, an expert's view changes on any material matter, such change of view should be
communicated to all the parties without delay, and when appropriate to the court.

2.6

(1) In a soft tissue injury claim, where permission is given for a fixed cost medical report, the first report must be obtained
from an accredited medical expert selected via the MedCo Portal (website at: www.medco.org.uk).

(2) The cost of obtaining a further report from an expert not listed in rule 35.4(3C)(a) to (d) is not subject to rules
45.19(2A)(b) or 45.291(2A)(b), but the use of that expert and the cost must be justified.

(3) ‘Accredited medical expert’, 'fixed cost medical report', ‘MedCo', and 'soft tissue injury claim' have the same meaning
as in paragraph 1.1(A1), (10A), (12A) and (16A), respectively, of the RTA Protocol.

Back to top

Form and Content of an Expert’s Report

3.1 An expert's report should be addressed to the court and not to the party from whom the expert has received
instructions.

3.2 An expert's report must:
(1) give details of the expert's qualifications;
(2) give details of any literature or other material which has been relied on in making the report;

(3) contain a statement setting out the substance of all facts and instructions which are material to the opinions expressed
in the report or upon which those opinions are based,;

(4) make clear which of the facts stated in the report are within the expert's own knowledge;

(5) say who carried out any examination, measurement, test or experiment which the expert has used for the report, give
the qualifications of that person, and say whether or not the test or experiment has been carried out under the expert's
supervision;

(6) where there is a range of opinion on the matters dealt with in the report —

(a) summarise the range of opinions; and

(b) give reasons for the expert's own opinion;

(7) contain a summary of the conclusions reached;
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(8) if the expert is not able to give an opinion without qualification, state the qualification; and
(9) contain a statement that the expert —
(a) understands their duty to the court, and has complied with that duty; and

(b) is aware of the requirements of Part 35, this practice direction and the Guidance for the Instruction of Experts in Civil
Claims 2014.

3.3 An expert's report must be verified by a statement of truth in the following form —

| confirm that | have made clear which facts and matters referred to in this report are within my own knowledge and which
are not. Those that are within my own knowledge | confirm to be true. The opinions | have expressed represent my true
and complete professional opinions on the matters to which they refer.

Part 22 deals with statements of truth. Rule 32.14 sets out the consequences of verifying a document containing a false
statement without an honest belief in its truth.)

Back to top

Information

4 Under rule 35.9 the court may direct a party with access to information, which is not reasonably available to another
party to serve on that other party a document, which records the information. The document served must include sufficient
details of all the facts, tests, experiments and assumptions which underlie any part of the information to enable the party
on whom it is served to make, or to obtain, a proper interpretation of the information and an assessment of its significance.

Back to top

Instructions

5 Cross-examination of experts on the contents of their instructions will not be allowed unless the court permits it (or
unless the party who gave the instructions consents). Before it gives permission the court must be satisfied that there are
reasonable grounds to consider that the statement in the report of the substance of the instructions is inaccurate or
incomplete. If the court is so satisfied, it will allow the cross-examination where it appears to be in the interests of justice.

Back to top

Questions to Experts

6.1 Where a party sends a written question or questions under rule 35.6 direct to an expert, a copy of the questions must,
at the same time, be sent to the other party or parties.

6.2 The party or parties instructing the expert must pay any fees charged by that expert for answering questions put under
rule 35.6. This does not affect any decision of the court as to the party who is ultimately to bear the expert's fees.

Back to top

Single joint expert
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7 When considering whether to give permission for the parties to rely on expert evidence and whether that evidence
should be from a single joint expert the court will take into account all the circumstances in particular, whether:

(a) it is proportionate to have separate experts for each party on a particular issue with reference to —
(i) the amount in dispute;

(i) the importance to the parties; and

(iii) the complexity of the issue;

(b) the instruction of a single joint expert is likely to assist the parties and the court to resolve the issue more speedily and
in a more cost-effective way than separately instructed experts;

(c) expert evidence is to be given on the issue of liability, causation or quantum;

(d) the expert evidence falls within a substantially established area of knowledge which is unlikely to be in dispute or there
is likely to be a range of expert opinion;

(e) a party has already instructed an expert on the issue in question and whether or not that was done in compliance with
any practice direction or relevant pre-action protocol;

(f) questions put in accordance with rule 35.6 are likely to remove the need for the other party to instruct an expert if one
party has already instructed an expert;

(9) questions put to a single joint expert may not conclusively deal with all issues that may require testing prior to trial;

(h) a conference may be required with the legal representatives, experts and other witnesses which may make instruction
of a single joint expert impractical; and

(i) a claim to privilege(GL) makes the instruction of any expert as a single joint expert inappropriate.
Back to top

Orders

8 Where an order requires an act to be done by an expert, or otherwise affects an expert, the party instructing that expert
must serve a copy of the order on the expert. The claimant must serve the order on a single joint expert.

Back to top

Discussions between experts

9.1 Unless directed by the court discussions between experts are not mandatory. Parties must consider, with their experts,
at an early stage, whether there is likely to be any useful purpose in holding an experts’ discussion and if so when.

9.2 The purpose of discussions between experts is not for experts to settle cases but to agree and narrow issues and in
particular to identify:
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(i) the extent of the agreement between them;

(if) the points of and short reasons for any disagreement;

(iii) action, if any, which may be taken to resolve any outstanding points of disagreement; and

(iv) any further material issues not raised and the extent to which these issues are agreed.

9.3 Where the experts are to meet, the parties must discuss and if possible agree whether an agenda is necessary, and if
so attempt to agree one that helps the experts to focus on the issues which need to be discussed. The agenda must not be

in the form of leading questions or hostile in tone.

9.4 Unless ordered by the court, or agreed by all parties, and the experts, neither the parties nor their legal
representatives may attend experts discussions.

9.5 If the legal representatives do attend —

(i) they should not normally intervene in the discussion, except to answer questions put to them by the experts or to advise
on the law; and

(i) the experts may if they so wish hold part of their discussions in the absence of the legal representatives.

9.6 A statement must be prepared by the experts dealing with paragraphs 9.2(i) - (iv) above. Individual copies of the
statements must be signed by the experts at the conclusion of the discussion, or as soon thereafter as practicable, and in
any event within 7 days. Copies of the statements must be provided to the parties no later than 14 days after signing.

9.7 Experts must give their own opinions to assist the court and do not require the authority of the parties to sign a joint
statement.

9.8 If an expert significantly alters an opinion, the joint statement must include a note or addendum by that expert
explaining the change of opinion.

Back to top

Assessors

10.1 An assessor may be appointed to assist the court under rule 35.15. Not less than 21 days before making any such
appointment, the court will notify each party in writing of the name of the proposed assessor, of the matter in respect of
which the assistance of the assessor will be sought and of the qualifications of the assessor to give that assistance.

10.2 Where any person has been proposed for appointment as an assessor, any party may object to that person either
personally or in respect of that person's qualification.

10.3 Any such objection must be made in writing and filed with the court within 7 days of receipt of the notification referred
to in paragraph 10.1 and will be taken into account by the court in deciding whether or not to make the appointment.

10.4 Copies of any report prepared by the assessor will be sent to each of the parties but the assessor will not give oral
evidence or be open to cross-examination or questioning.
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Back to top

Concurrent expert evidence

11.1 At any stage in the proceedings the court may direct that some or all of the experts from like disciplines shall give
their evidence concurrently. The following procedure shall then apply.

11.2 The court may direct that the parties agree an agenda for the taking of concurrent evidence, based upon the areas of
disagreement identified in the experts' joint statements made pursuant to rule 35.12.

11.3 At the appropriate time the relevant experts will each take the oath or affirm. Unless the court orders otherwise, the
experts will then address the items on the agenda in the manner set out in paragraph 11.4.

11.4 In relation to each issue on the agenda, and subject to the judge's discretion to modify the procedure —

(1) the judge may initiate the discussion by asking the experts, in turn, for their views. Once an expert has expressed a
view the judge may ask questions about it. At one or more appropriate stages when questioning a particular expert, the
judge may invite the other expert to comment or to ask that expert's own questions of the first expert;

(2) after the process set out in (1) has been completed for all the experts, the parties’ representatives may ask questions of
them. While such questioning may be designed to test the correctness of an expert's view, or seek clarification of it, it
should not cover ground which has been fully explored already. In general a full cross-examination or re-examination is

neither necessary nor appropriate; and

(3) after the process set out in (2) has been completed, the judge may summarise the experts' different positions on the
issue and ask them to confirm or correct that summary.

Back to top
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EXECUTIVE SUMMARY

Summary of instructions

1. We have been jointly instructed on behalf of the Ministry of Foreign Affairs for the
Islamic Republic of Pakistan to provide an independent expert report addressing in
overview the following issues with reference to our review of a representative example of
the laws and procedures of UN member States, as well as with reference to our own
experience as former serving senior Military officers in the British army with
responsibilities for Legal issues:

a. What is the State practice regarding the jurisdictional basis, process and
procedure for Military Courts?

b. Are Military Courts vested with jurisdiction to try the offence of “espionage”?
C. Are Military Courts vested with jurisdiction to try terrorism offences?

d. From our examination of open source materials, is the jurisdiction, practice

and procedure of the Pakistani Military Courts manifestly unfair, or does it reflect
practices and procedures common to Military Courts generally?

e. Does the “review and reconsideration” jurisdiction of the Pakistani Courts (as
most recently confirmed in Said Zaman Khan v Federation of Pakistan through
Secretary Ministry of Defence, Government of Pakistan (Civil Petition No. 842 of
2016) provide (i) a potentially effective safeguard (ii) which is additional to the legal
avenues of redress provided for in many other jurisdictions?

2. The context for this report is proceedings brought before the International Court of
Justice by the Republic of India against the Islamic Republic of Pakistan concerning an
allegation that an individual, Commander Jadhav, was entitled to and denied consular
access pursuant to the Vienna Convention on Consular Relations 1963. In those
proceedings, we understand specific reference has been made to the Military Courts of
Pakistan. Itis in that regard that we address the issues identified above.

Conclusions

3. We can briefly state our conclusions as follows;

a. While most Military Courts do have jurisdiction to try the civilian offences of
espionage and terrorism, in addition to related military offences of a similar nature,
this is often limited to offences committed by persons already subject to Service
jurisdiction. Modern State practice in most jurisdictions is that the civil authorities of
the state will undertake any prosecution of these offences where there is concurrent
jurisdiction.

b. The Military Courts of Pakistan are soundly based in statute which provides
the substantive legal basis for their jurisdiction, practice and procedure. Article 10 of
the Constitution of Pakistan guarantees a defendant the right to consult and be
defended by a legal practitioner of his choice. This constitutional right is reflected in

Vi



Rule 23 of the Pakistan Army Rules 1954. This jurisdiction is not inconsistent with
practices and procedures common to military courts generally and does not appear
to us to be manifestly unfair.

C. We do not consider that the “espionage” jurisdiction of the Military Courts of
Pakistan (finding its source in a statute law of 1923 during the British India period) is

per se unfair or otherwise improper.

d. In the case of Pakistan, the “judicial review” function of the Civilian Courts (as
identified in Said Zaman Khan v Federation of Pakistan through Secretary Ministry of
Defence, Government of Pakistan (Civil Petition No. 842 of 2016), see paragraph 132
below) appears to provide a potential effective safeguard against manifest failings in
due process

e. Military Courts in other jurisdictions are vested with jurisdiction to try terrorism
matters.
f. We are aware of general criticisms made of the Courts which try terrorism

offences both in India and Pakistan. We are not in a position to consider whether
those criticism are valid without further extensive research and review.

! The Official Secrets Act, 1923: http://www.fia.gov.pk/en/law/Offences/3.pdf
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AUSTRALIA

Jurisdiction of Military Courts:

The Defence Force Discipline Act (DFDA)? creates and establishes the Australian
military justice system that includes three tiers of service tribunals, Summary Trials
(essentially by commanding officers), Defence Force Magistrates (DFMs) and Courts

Martial.

The DFDA sets out disciplinary jurisdiction and describes service offences, punishments,
powers of arrest, and the organization and procedures for service tribunals, appeals, and
post-trial review.

The DFDA includes several service offences that are unique to the profession of arms,
such as: imperilling the success of operations; mutiny; failing to carry out orders;
desertion; absence from duty; negligence in performance of a duty; and prejudicial
conduct. However, under s. 61 of the DFDA, “Territory offences” are included when
committed by a person subject to the DFDA. Section 61 provides:

“‘Offences based on Territory offences

(1) A person who is a defence member or a defence civilian is guilty of an
offence if:
(a) the person engages in conduct in the Jervis Bay Territory; and
(b) engaging in that conduct is a Territory offence.

(2) A person who is a defence member or a defence civilian is guilty of an
offence if:

(a) the person engages in conduct in a public place outside the
Jervis Bay Territory; and

(b) engaging in that conduct would be a Territory offence, if it took
place in a public place in the Jervis Bay Territory.

(3) A person who is a defence member or a defence civilian is guilty of an
offence if:

(a) the person engages in conduct outside the Jervis Bay Territory
(whether or not in a public place); and

(b) engaging in that conduct would be a Territory offence, if it took
place in the Jervis Bay Territory (whether or not in a public place).

(4) The maximum punishment for an offence against this section is:

(a) if the relevant Territory offence is punishable by a fixed
punishment—that fixed punishment; or

2 See: https://www.legislation.gov.au/Details/C2016C00811




(b) otherwise—a punishment that is not more severe than the
maximum punishment for the relevant Territory offence.

(5) Strict liability applies to paragraphs (1)(b), (2)(b) and (3)(b).

Note: For strict liability, see section 6.1 of the Criminal Code.
(6) To avoid doubt, section 10 of this Act does not have the effect that
Chapter 2 of the Criminal Code applies to the law in force in Jervis Bay, for the

purpose of determining whether an offence against this section has been
committed.

Note: Section 10 of this Act applies Chapter 2 of the Criminal Code to the content of
this section, but not to the content of the law in force in Jervis Bay. To determine, for the
purposes of this section, whether Chapter 2 of the Code applies to Jervis Bay law, it is
necessary to consult Jervis Bay law.

4, The DFDA applies to a Defence Member, defined as:

(a) a member of the Permanent Navy, the Regular Army or the Permanent Air Force;
or

(b) a member of the Reserves who:

() is rendering continuous full-time service; or
(i) is on duty or in uniform.

The DFDA can also apply to certain civilians, defined as “Defence civilians”, in limited
circumstances. A “Defence civilian” is “a person (other than a defence member) who:

(a) with the authority of an authorized officer, accompanies a part of the
Defence Force that is:

() outside Australia; or
(ii) on operations against the enemy; and

(b) has consented, in writing, to subject himself or herself to Defence Force
discipline while so accompanying that part of the Defence Force.

5.  There are two types of court martial provided for in s.114:
(1 A general court martial, which shall consist of a President and not less than 4
other members.
(3) A restricted court martial, which shall consist of a President and not less than
2 other members.

6. A court martial has, subject to section 63 (Jervis Bay Territory) and to 115 (1A),3
jurisdiction to try any charge against any person.

® No jurisdiction to try a charge of a custodial offence. These are offences committed by persons in custody.
See s. 54A.



A commanding officer "has jurisdiction to deal with any [charge of a service offence ]
against any person".4 He may not try a "prescribed offence", such as treason, murder,
manslaughter or bigamy and other specified offences in s.104. All service personnel
being tried summarily by their commanding officer must be given the option of being tried
by Defence Force Magistrate or electing court martial.

Judiciary

8.

10.

The Judge Advocate General may, by instrument in writing, appoint an officer who is a
member of the judge advocates’ panel to be a Defence Force magistrate. DFMs must be
military legal officers and are appointed by the Judge Advocate General, by authority of
the chain of command extending from the Chief of the Defence Force.® A member of the
judge advocates’ panel is appointed for a maximum period of 3 years but is eligible for
reappointment: see subsection 196(2A).

A DFM has the same jurisdiction and powers as a restricted court martial (including the
powers of the judge advocate of a restricted court martial). They provide an alternative to
Courts Martial for dealing with serious service offences.

A judge advocate presides over the court martial trial. Section 117 of the DFDA states
that a person is eligible to be the judge advocate of a court martial if, and only if, the
person is a member of the judge advocates’ panel, which is a panel of officers enrolled
as legal practitioners for not less than 5 years.®

Legal Representation

11. Persons tried before a court-martial are entitled to legal representation by either a
member of the Defence Force or a legal practitioner or, where the trial is held in a place
outside Australia, a member of the Defence Force or a legal practitioner, or a person
qualified to practise before the courts of that place.

Appeals
12.  After conviction, the proceedings of a court-martial are referred to a competent reviewing

authority, which should be completed within thirty days of receipt. The accused may
petition the reviewing authority. The proceedings may be further reviewed by the "Chief
of the Defence Force or a service chief".” Whether or not review is complete, a convicted

4 Ibid, 5.107 & 108A(1)

5 n

Chapter 2 - Australia's military justice system: an overview":

https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Foreign Affairs Defence and Trade/C

ompleted inguiries/2004-07/miljustice/report/c02

& Jbid, 5.196
7 Ibid, 5.155



person or the prescribed acquitted® person, as the case may be, may lodge an appeal, or
an application for leave to appeal, to the Defence Force Discipline Appeal Tribunal,
under s.156. The Tribunal consists of a President, a Deputy President and such other
persons as are appointed to be members, all of whom are judges of the Federal Court of
Australia or Supreme Courts of a State or Territory.

Espionage

13. There has been no military court in recent times that has had to deal with espionage
cases. The Defence Force Discipline Act does not have such an offence. However,
using section 61, it would be possible to charge a person before a Service Court, with a
breach of the Criminal Code Act as being part of the law of the Jervis Bay Territory. This
includes the offence of espionage.®

8 Prescribed acquittal means an acquittal of a service offence by a court martial or a Defence Force magistrate
on the ground of unsoundness of mind, ibid s. 3 Interpretation

99 The Criminal Code Act offence of espionage is dealt with here:
https://www.legislation.gov.au/Details/C2004A01028
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CANADA

Jurisdiction of Military Courts

14.

15.

16.

17.

18.

The National Defence Act 1985 (NDA) creates and establishes the Canadian military
justice system that includes 2 tiers of service tribunals, Summary Trials (essentially by
COs) and Courts Martial (presided over by a Military Judge).

The Code of Service Discipline (CSD), which is found at Part 11l of the NDA, is the

statutory foundation of the Canadian military justice system. It sets out disciplinary

Jurisdiction and describes service offences, punishments, powers of arrest, and the
organization and procedures for service tribunals, appeals, and post-trial review.

A “service offence” is an offence under the NDA, the Criminal Code or any other act of
Parliament committed by a person while subject to the CSD. The CSD includes several
service offences that are unique to the profession of arms, such as: misconduct in the
presence of the enemy; mutiny; disobedience of a lawful command; desertion; absence
without leave; negligent performance of duty; and conduct to the prejudice of good order
and discipline. However, under s. 130 of the NDA, any other civilian offence under

the Criminal Code or other federal law can also be charged as a service offence.

The CSD applies to Regular Force members at all times and to Reserve Force members
in specified circumstances, such as when on duty, in uniform, in a CAF vehicle, etc. The
CSD can also apply to civilians in limited circumstances, such as while accompanying a

CAF unit that is on service or active service.

When a person subject to the CSD commits an offence under the Criminal Code or any
other federal law, the NDA provides jurisdiction to deal with the matter in the military
justice system. Similarly, the NDA also provides for military jurisdiction over acts that
would constitute offences under the relevant foreign law applicable in the place where
the acts are committed. However, not all offences can be charged and tried within the
military justice system. The CAF has no jurisdiction to try any person charged with
having committed within Canada the offences of murder, manslaughter, or any offence
under the sections of the Criminal Code relating to the abduction of children. There are
also many cases where both the civilian and military systems could have jurisdiction over
a matter, and where a decision must be taken as to who will exercise jurisdiction. For
example, if a service member strikes a superior in a bar outside of a base in Canada, the
civilian authorities could pursue charges under section 266 of the Criminal Code for a
simple assault. Alternatively, the military authorities could pursue a charge of striking a
superior officer contrary to section 84 of the NDA.

Judiciary

19.

The courts are presided over by a military judge. He is appointed by the Governor in
Council and will be an officer who is a barrister or advocate of at least 10 years’ standing
at the bar of a province and who has been an officer for at least 10 years. On
appointment he takes an oath to carry out his duty impartially.

1 http://laws-lois.justice.gc.ca/eng/acts/N-5/page-1.htmi




Legal Representation

20.

The accused is entitled to representation by either a legally qualified military defence
counsel or, the Director of Defence Counsel Services may engage on a temporary basis
the services of counsel, being persons who are barristers or advocates with standing at
the bar of a province, to assist the Director of Defence Counsel Services.

Appeals

21.

Every person subject to the Code of Service Discipline has, subject to subsection 232(3),
the right to appeal to the Court Martial Appeal Court from a court martial in respect of
conviction and or sentence.

Espionage

22.

23.

24.

I

N)

In Canada military courts (military justice) do have jurisdiction to try those persons
subject to the Code of Service Discipline with espionage or related offences.

Regarding the specific offence of spying/espionage or related security offences there are
several options under the CSD (more limited under civilian jurisdiction). For example
Section 78 of the National Defence Act provides:

"78. Every person who spies for the enemy is guilty of an offence and on conviction
is liable to imprisonment for life or to less punishment." (1 September 1999)

Similarly, Section 75 of the National Defence Act provides:

"Every person who

a. improperly holds communication with or gives intelligence to the enemy,

b.  without authority discloses in any manner whatever any information relating to
the numbers, position, materiel, movements, preparations for movements,
operations or preparations for operations of any of Her Majesty's Forces or of
any forces cooperating therewith,

c. without authority discloses in any manner whatever any information relating to
a cryptographic system, aid, process, procedure, publication or document of
any of Her Majesty's Forces or of any forces cooperating therewith,

d. makes known the parole, watchword, password, countersign or identification
signal to any person not entitled to receive it,

e. (gives a parole, watchword, password, countersign or identification signal
different from that which he received,

f. without authority alters or interferes with any identification or other signal,

improperly occasions false alarms,

when acting as sentry or lookout, leaves his post before he is regularly

relieved or sleeps or is drunk,

i. forces a safeguard or forces or strikes a sentinel, or

T Q



25.

26.

j. does or omits to do anything with intent to prejudice the security of any of Her
Majesty's Forces or of any forces cooperating therewith,

is guilty of an offence and on conviction, if the person acted traitorously, shall be
sentenced to imprisonment for life, and in any other case, is liable to imprisonment
for life or to less punishment." (1 September 1999)"

There may be lesser offences such as Conduct To The Prejudice of Good Order &
Discipline pursuant to s.129 NDA.

There is also the option of charging offences under other Canadian Federal Statutes
pursuant to s.130 NDA. For example, espionage charges under Canada’s Criminal Code
or the Security Offences Act could be available. While other Federal Statutes would be
engaged, the charges would be service charges.

Espionage Case

27.

28.

29.

30.

While it is quite possible to deal with espionage or related offences in the military justice
system, there have been no modern examples of such a case.

The most recent case in 2012 involved ex-Sub-Lieutenant Jeffrey Delisle. He was a
former Sub-Lieutenant in the Royal Canadian Navy who passed sensitive information
from the top-secret Stone Ghost intelligence sharing network to the Russian spy
agency GRU. Delisle's actions have been described as “exceptionally grave” by
Canada's Department of National Defence (DND) and “severe and irreparable” by
the Canadian Security Intelligence Service.

In October 2012 Delisle pleaded guilty to breach of trust and two counts of passing
secret information to a foreign entity, contrary to the Security of Information Act. He was
sentenced to 20 years in penitentiary, minus time served, by the Chief Judge of

the Provincial Court of Nova Scotia on February 8, 2013. On February 13, 2013 the
Department of National Defence announced that Delisle had been stripped of his
commission and service decorations and been dishonourably discharged.

This case could have been addressed within the military justice system. There were a
variety of reasons that resulted in the decision to deal with the matter under civilian
jurisdiction. Civilian police, security agencies and prosecutorial services will likely push
for such matters to be dealt with in the civilian system, sometimes for very good
legal/evidentiary reasons.



INDIA

Jurisdiction of Military Courts

31. The Army Act 1950"" and The Army Rules 19542 define the persons subject to the Act
wherever they may be, namely:-

(a) officers, junior commissioned officers and warrant officers of the regular
Army;

(b) persons enrolled under this Act;
(c) persons belonging to the Indian Reserve Forces;

(d) persons belonging to the Indian Supplementary Reserve Forces when
called out for service or when carrying out the annual test;

(e) officers of the Territorial Army, when doing duty as such officers, and
enrolled persons of the said Army when called out or embodied or attached to
any regular forces, subject to such adaptations and modifications as may be
made in the application of this Act to such persons under sub- section (1) of
section 9 of the Territorial Army Act, 1948 (56 of 1948)."°

(f) persons holding commissions in the Army in India Reserve of Officers,
when ordered on any duty or service for which they are liable as members of
such reserve forces;

(g) officers appointed to the Indian Regular Reserve of Officers, when ordered
on any duty or service for which they are liable as members of such reserve
forces;

(i) persons not otherwise subject to military law who, on active service, in
camp, on the march or at any frontier post specified by the Central Government
by notification in this behalf, are employed by, or are in the service of, or are
followers of, or accompany any portion of, the regular Army.

32. The Indian military discipline structure is laid down in the Army Act 1950 (as amended)
The Act defines a number of Service offences and also, under section 69, provides
jurisdiction over civil offences, subject to certain exceptions laid out in section 70.
Section 125 provides that:

“‘When a criminal court and a court-martial have each jurisdiction in respect of
an offence, it shall be in the discretion of the officer commanding the army,
army corps, division or independent brigade in which the accused person is
serving or such other officer as may be prescribed to decide before which court
the proceedings shall be instituted, and, if that officer decides that they should

1 http://lawmin.nic.in/ld/P-ACT/1950/A1950-46.pdf

12
http://www.lawsindia.com/Advocate%20Library/Amendments/Army%20Rules%201954/Army%20Rules%2019
54.htm

13 http://lawmin.nic.in/Id/P-ACT/1948/A1948-56.pdf




33.

34.

35.

36.

37.

be instituted before a court- martial, to direct that the accused person shall be
detained in military custody. “

Jurisdiction under sections 69 and 70 of the Act in relation to any person subject to it is
also extraterritorial.

Section 70 does not cover Civil offences by a person subject to the Act who commits an
offence of murder against a person not subject to military, naval or air force law, or of
culpable homicide not amounting to murder against such a person or of rape in relation
to such a person. Such offences shall not be tried by a court-martial, unless the accused
commits any of the said offences

a. while on active service, or
b. at any place outside India, or

c. ata frontier post specified by the Central Government by notification in this
behalf

There are 4 types of court-martial,

a. general courts-martial (comprised of not less than five officers, each of whom
has held a commission for not less than three whole years and of whom not
less than four are of a rank not below that of captain). No sentence of death
shall be passed by a general court-martial without the concurrence of at least
two-thirds of the members of the court;

b. district courts-martial (consisting of not less than three officers, each of
whom has held a commission for not less than two whole years. An officer
cannot be tried by this court. See s.119);

c. summary general courts-martial (consisting of not less than three officers). No
sentence of death shall be passed by a summary general court-martial
without the concurrence of all the members; and

d. summary courts-martial (held by the commanding officer of any corps,
department or detachment of the regular Army. Can only try private
soldiers who do not hold higher rank). This court cannot pass sentence of
death or transportation, or of imprisonment for a term exceeding one year if
the officer holding the summary court-martial is of the rank of lieutenant
colonel and upwards, and three months if such officer is below that rank.

The most severe punishments that a court martial may award, under s.71 AA, are:

a. Death (not available to a district court martial);

transportation for life or for any period not less than seven years;

c. imprisonment, either rigorous or simple, for any period not exceeding fourteen
years;

d. cashiering, in the case of officers;

e. dismissal from the service.

T

The Army Rules, in R.36, provide that where it appears to the officer convening a court-
martial, or to the senior officer on the spot, that military exigencies, or the necessities of
discipline render it impossible or inexpedient to observe the rules concerning the right of



the accused to prepare defence or being given proper warning for trial, or being provided
with a defending officer, then the respective rule may be suspended.

Judiciary

38.

39.

Every general court-martial shall, and every district or summary general court-
martial may, be attended by a judge advocate, who shall be either an officer
belonging to the department of the Judge Advocate General, or if no such officer is
available, an officer approved of by the Judge Advocate General or any of his deputies.™

The act does not stipulate that the judge advocate must be legally qualified. However, as
at February 2017, applications for appointment were invited from men and women who
are Indian citizens. Applicants are required to have scored minimum 55% marks in the
LLB exam, should be eligible for registration with Bar Council of India / State and should
be physically and mentally fit to serve in the Army.*®

Representation of the accused

40.

41.

Section 95 of the Indian Army Rules 1954 provides as follows:

(1) At any general or district court martial, an accused person may be
represented by any officer subject to the Act who shall be called “the defending
officer” or assisted by any person whose services he may be able to procure
and who shall be called “the friend of the accused”.

(2) It shall be the duty of the convening officer to ascertain whether an accused
person desires to have a defending officer assigned to represent him at his trial
and, if he does so desire, the convening officer shall use his best endeavours to
ensure that the accused shall be so represented by a suitable officer. If owing to
military exigencies, or for any other reason, there shall in the opinion of the
convening officer, be no such officer available for the purpose, the convening
officer shall give a written notice to the presiding officer of the court-martial, and
such notice shall be attached to the proceedings.

(3) The defending officer shall have the same rights and duties as appertain to
counsel under these rules and shall be under the like obligations.

(4) The friend of the accused may advise the accused on all points and suggest
the questions to be put to the witnesses, but he shall not examine or cross-
examine the witnesses or address the court”.

The Constitution, however, provides in PART lll, Article 14, for equality before the law: "
The State shall not deny to any person equality before the law or the equal protection of
the laws within the territory of India." It may be considered that this carries with it the right
to legal representation.

14 AA 1950, 5.129
> 19 JAG Judge Advocate General Course Notification of Indian Army https://www.ssbinterviewtips.in/job-
notification/judge-advocate-general-notification-eligibility-indian-army/1
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Right of Appeal

42. The proceedings of courts-martial other than summary courts-martial, are subject to
confirmation by a superior authority.’ A confirming authority may, when confirming the
sentence of a court-martial, mitigate or remit the punishment thereby awarded, or
commute that punishment for any punishment or punishments lower in the scale laid
down in section 71.

43. Any finding or sentence of a court-martial which requires confirmation may be once
revised by order of the confirming authority and on such revision, the Court, if so directed
by the confirming authority, may take additional evidence. The court, on revision, shall
consist of the same officers as were present when the original decision was
passed, unless any of those officers are unavoidably absent.

44. Any person subject to the Army Act who considers himself aggrieved by a finding or
sentence of any court-martial which has been confirmed, has the right, under section
164, to present a petition to the Central Government, the Chief of the Army Staff or any
prescribed officer superior in command to the one who confirmed such finding or
sentence, and the Central Government, the Chief of the Army Staff or other officer, as
the case may be, may pass such order thereon as it or he thinks fit.

45. The Army Act itself makes no express provision for a right of appeal. However, PART I,
Article 32 of the Constitution provides " The right to move the Supreme Court by
appropriate proceedings for the enforcement of the rights conferred by this Part is
guaranteed.”" The Supreme Court has the power to issue directions or orders or writs,
including writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and
certiorari. The right guaranteed by this article cannot be suspended except as otherwise
provided for by the Constitution. Constitutional fundamental rights may, however, be
restricted when martial law is in force in any area.

Espionage

46. Section 13(1) of the Official Secrets Act 1923 as applied in India states as follows:

“(1) No Court (other than that of a Magistrate of the first class specially
empowered in this behalf by the appropriate Government) which is inferior to
that of a District or Presidency Magistrate shall try any offence under this Act’.

47. However, it is unlikely that a court-martial would be deemed “inferior” to a District or
Presidency Magistrate and so it would theoretically be possible for a Service court to try
a person subject to Service law under section 69 of the Army Act 1950. In addition,
where appropriate, it would be possible to charge a Service offence under section 34(d)
of the Act, which provides that it is an offence where a person subject to service
jurisdiction:

17 See ibid, Chapter Xl
8 https://archive.india.gov.in/allimpfrms/allacts/3314.pdf
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“treacherously holds correspondence with, or communicates intelligence to, the
enemy or any person in arms against the Union”.

48. There does not appear to be any similar provision under Indian law equivalent to

Section 2(1)(d) of the Pakistan Army Act 1952.1°

Sentencing in respect of espionage offences

49. As applied in India, Section 3 of the Official Secrets Act 1923 (Penalties for spying)

provides as follows:

“3. Penalties for spying
(1) If any person for any purpose prejudicial to the safety or interests of the
State-
(a) approaches, inspects, passes over or is in the vicinity of, or enters, any
prohibited place; or

(b) makes any sketch, plan, model, or note which is calculated to be or
might be or is intended to be, directly or indirectly, useful to an enemy; or

(c) obtains, collects, records or publishes or communicates to any other
person any secret official code or pass word, or any sketch, plan, model,
article or note or other document or information which is calculated to be or
might be or is intended to be, directly or indirectly, useful to an enemy or
which relates to a matter the disclosure of which is likely to affect the
sovereignty and integrity of India, the security of the State or friendly
relations with foreign States;

he shall be punishable with imprisonment for a term which may extend, where
the offence is committed in relation to any work of Defence, arsenal, naval,
military or air force establishment or station, mine, minefield, factory, dockyard,
camp , ship or aircraft or otherwise in relation to the naval, military or air force
affairs of Government or in relation to any secret official code, to fourteen years
and in other cases to three years.

(2) On a prosecution for an offence punishable under section 10 ; it shall not be
necessary to show that the accused person was guilty of any particular act
tending to show a purpose prejudicial to the safety or interests of the State,
and, notwithstanding that no such act is proved against him, he may be
convicted if, from the circumstances of the case or his conduct or his known
character as proved, it appears that his purpose was a purpose prejudicial to
the safety or interests of the State; and if any sketch, plan, model, article, note,
document, or information relating to or used in any prohibited place, or relating
to anything in such a place, or any secret official code or pass word is made,
obtained, collected, recorded, published or communicated by any person other
than a person acting under lawful authority, and form the circumstances of the
case or his conduct or his known character as proved it appears that his
purpose was a purpose prejudicial to the safety or interests of the State, such

1% See paragraph 124 below

i
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sketch, plan, model , article, note, document, information, code or pass word
shall be presumed to have been made, obtained, collected, recorded,
published or communicated for a purpose prejudicial to the safety or interests
of the state”.

50. However, the death penalty does exist elsewhere in Indian military law. Section 34 of
India’s Army Act 1950 provides for “offences in relation to the enemy and punishable
with death”, as set out at paragraph 47 above.

Terrorism

51. It appears that in India, rather than utilising military tribunals, Section 11 of the National
Investigation Agency Act 2008% provides for the establishment of Special Courts for the
trial of terrorism offences, including activities defined as “terrorist acts” by Section 15 of
the Unlawful Activities (Prevention) Act 1967 (as amended).?!

29 http://lawmin.nic.in/ld/P-ACT/2008/The%20National%20Investigation%20Agency%20Act,%202008. pdf
2 http://lawmin.nic.in/ld/P-ACT/1967/A1967-37.pdf
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ISRAEL

Jurisdiction of the Service Courts 22

52.

53.

54.

55.

56.

57.

The IDF operates an internal judicial system, separate from the State of Israel's general
judicial system. Its legislative basis is the Military Justice Law, which was promulgated by
the Knesset in 1955. This law established amongst other things, specific provisions
concerning the structure, jurisdiction and procedure of the military courts and also
organized the activities of investigating institutions leading up to trial.

Furthermore, the Military Justice Law codifies an array of military offences that fall within
the scope of the military court's jurisdiction, in addition to general criminal offences
recognized by the State of Israel. The principal consideration in favour of the existence of
a separate legal system in the IDF relates to the army's unique nature, embracing
specific values, such as camaraderie and military discipline.

An additional reason for the existence of a separate military legal system is the degree of
efficiency acquired. Whilst not impeding any rights of the accused soldier, the military
system is accelerated and more suitable than the civilian system in managing
proceedings against service members standing trial. The system's efficiency is far more
imperative than that of the public's, as a disciplined and efficient military is certainly a
requirement in times of conflict and emergency.

The Military Court system includes three regional courts of first instance, corresponding
to the regions of military Command: the Southern, Northern and Central courts. A special
court exists in cases relating to officers with the rank of Lieutenant Colonel and above
and all offences committed by officers or soldiers which may warrant the death penalty.

Military courts are authorized to hear all cases that involve IDF service members, in the
regular and reserve services. This includes indictments relating to all offences against
the laws of the State of Israel, including general jurisdiction relating to offences
committed anywhere in the world in times of war and peace. In the case of non-military
offences, paraliel jurisdiction exists between the civilian and military court systems.

Under such circumstances, the forum of trial rests in the discretion of the Military
Advocate General, and is determined according to the degree of correlation between the
offence and military service. In certain cases, military courts also hold jurisdiction over
civilians employed specifically by the military under contract; those who have received
weapons from the army under certain conditions and restrictions; and those belonging to
the reserve forces.

Judiciary

58.

Due to the army's unique nature, military judges are required to have formerly served in
the IDF, as they will be called upon to decide upon specific issues that are raised within
its framework and that are related to its operations and special norms of behaviour.

22 Much of this preliminary detail is taken from the Israeli Defence Force website page entitled, Criminal
proceedings in the military courts: http://www.law.idf.il/647-2350-en/Patzar.aspx
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59. Military Courts of first instance are generally comprised of three judge panels. The head
of the panel is a professional judge, with a legal education and judicial experience. The
judge belongs to the military courts unit and is appointed by the president of the State of
Israel, in a process that is similar to the appointment of judges in the State's civilian legal
sector. However, he is a military officer. Court decisions are passed by a majority and
are subject to appeal.

Court Proceedings in the Military Legal System

60. Military court proceedings are essentially identical to those of the criminal justice system
in the State of Israel. Deliberations begin with the reading of the indictment to the
accused and his response. In those cases where the defendant pleads guilty —
submissions are heard from both sides concerning the punishment and then a sentence
is passed. Should a defendant plead innocent, a full evidentiary trial is held. Each side
presents witnesses who are then cross-examined by the opposition. The trial is
conducted according to the existing law of evidence customary in Israel by the
adversarial system, which determines strict rules on the admissibility of evidence and its
presentation in court.

Legal Representation

61. The judicial process before the military court begins by submitting an indictment
according to the instruction of a senior military advocate. The indictment is thereafter
served to the accused, and at that time the soldier is informed of his entitlement to legal
representation at trial. All defendants indicted in the military courts, except those
appearing for traffic offences, are entitled to free legal representation by the Military
Defense Counsel Division. Those who prefer private representation may do so, provided
that their lawyer has been certified to appear before a military court.

Appeals

62. Final decisions given by the Courts of First Instance are subject to appeal to the Military
Court of Appeals. Both a convicted soldier and the prosecution have the right to appeal.
In certain circumstances it is also possible to appeal the decisions of the Military Appeals
Court to the Israeli Supreme Court after receiving special permission by the Supreme
Court. Permission is generally only granted when there arises an important, difficult or
novel legal issue.

63. The Military Court of Appeals serves as the highest judicial body in the adjudication of
offences under military law. In rare cases, however, petitions regarding a decision of the
military courts on issues of jurisdiction and reasonableness can be filed with the Israeli
High Court of Justice.?®

#* PRESUMED GUILTY - Failures of the Israeli Military Court System, Addameer Prisoner Support and Human
Rights Association, November 2009, at p.7 : http://www.addameer.org/files/Reports/addameer-report-
presumed-guiltynove2009.pdf
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Prosecution For Espionage

64.

65.

66.

67.

68.

69.

There are three legal instruments under which prosecution for espionage can take place
in Israel:

(1) The Military Justice Act 1955 2% - this grants jurisdiction to military courts in criminal
and disciplinary offences, committed within or outside Israel, by IDF soldiers (during
regular-mandatory or voluntary-professional military service), reservists, civilians
employees or contractors, as well as by prisoners of war (art 10).

In case where the suspect has been discharged from the IDF, a military court will still
have jurisdiction, provided an indictment is submitted within one year from the date the
criminal offence was allegedly committed.

Given that the sanction for espionage may carry the death penalty, the trial takes place
in a "special military court" (art 197). Final decisions are subject to appeal to the Military
Court of Appeals. Both a convicted soldier and the prosecution have the right to appeal.
Decisions of the Military Court of Appeals may be appealed with leave to the Israeli
Supreme Court, provided the case raises an important, difficult or novel legal issue.

Civilian courts have concurrent jurisdiction in criminal offences (arts 13-14), although in
practice soldiers in active (mandatory and voluntary) service are tried in military courts.
Reservists are tried in a civilian court. There are several examples in the case law but
they are in Hebrew and have not been obtained for the purposes of this report, in view of
the requirement for translation.

(2) Penal Law 5737 — 1977 *> this applies to all offences committed in Israel, as well as

to offences committed outside Israel against, inter alia, its national security ("an external

offence"). Part I, Chapter Seven, is concerned with "National Security, Foreign Relations
and Official Secrets". Article 2 sets out the principal offences of Treason, as follows:

a. Committing "an act liable to impair the sovereignty of the State with the
intention to impair that sovereignty", which on conviction carries the death
penalty or to life imprisonment [§97];

b. Causing war, being an act committed with intent to bring about military action
against Israel which on conviction carries the death penalty or to life
imprisonment [§98];

c. Assistance to enemy in war, includes " the provision of information with the
intention that it fall into the enemy's hands, or in the knowledge that it will
reach the enemy, and it is immaterial that war was not in progress when the
information was provided" which on conviction carries the death penalty or to
life imprisonment [§99];

d. Evincing resolve to betray is committed when an act that evinces one of the
intentions said in sections 97, 98 or 99, on conviction carries the sentence of
ten years imprisonment;

2 http://www.law.idf.il/647-2350-en/Patzar.aspx
25 Available at http://www.hamoked.org/files/2012/115026 eng.pdf
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70.

71.

72.

73.

74.

75.

76.

e. Service in enemy forces by a person owing allegiance to the state of Israel is
subject to a sentence of fifteen years imprisonment.

There is a further offence of Mutiny with intent to impair national security [§107], which
on conviction carries a sentence of fifteen years imprisonment.

Although many jurisdictions would regard an act of espionage as a treasonable offence,
Espionage is specifically listed as a separate offence in Article Four, [§111], which
defines the offence as follows:

If a person knowingly delivered information to or for the enemy, then he is liable
to ten years imprisonment; if the information is likely to benefit the enemy, then
he is liable to fifteen years imprisonment; if he thereby intended to injure
national security, then he is liable to life imprisonment; if by negligence he
caused to be delivered to or for the enemy information likely to benefit him,
then he is liable to three years imprisonment.

In practice, Israeli and foreign civilians will be charged in a (civilian) District Court which
has jurisdiction over offences carrying the sanction of more than seven years
imprisonment in accordance with the 1984 Courts Act (less serious offences are
prosecuted in Magistrate Courts). This is also true in any case where the secret
information was gathered by the defendant while on reserve duty.?®

(3) Order Regarding Security Provisions (Judea and Samaria) (No. 1651), 5770-
2009 *" authorises the prosecution of Palestinian residents of the occupied territory in
military courts established by the Military Commander of the West Bank. These courts
should not be confused with the Israeli Military Justice system.

Civilians are tried for espionage (and related offence s) under the Penal Law, before the
relevant Israeli civil courts. There is no jurisdiction to try a civilian before a military court.

Soldiers are generally tried before military courts (where there is an appropriate
evidentiary basis and subject to all relevant policy considerations). Military courts have
jurisdiction over offences under the Military Justice Law (1955) as well as over offences
under the Israeli Penal Law (1977) (the civil criminal code). The Penal Law includes a
chapter of espionage-related offences, including the offence of Espionage in Article 112
and the offence of Aggravated Espionage in Article 113. The Military Justice Law does
not include an offence of espionage per-se, but it includes related offences such as
Treason (Article 43) and Assisting the Enemy (Article 44).

In practice, soldiers were tried for such offences only in very few isolated cases. One of
the more famous cases is the Nafsu case, in which an IDF lieutenant was convicted by a
military court of multiple counts of treason and assisting the enemy under the Military
Justice Law, and of aggravated espionage and aiding the enemy in wartime under the
Penal Law. In an appeal to the Israeli Supreme Court, Nafsu claimed the inadmissibility
of his confessions, since they were given after he was subjected to unacceptable means
of pressure, including violence, by his interrogators. Based on the findings of the Chief
Military Advocate himself, which confirmed most of Nafsu’s claims, the Supreme Court
annulled Nafsu’s conviction and punishment, and instead convicted him of the offence of
exceeding authority to the point of endangering state security, an offence for which the

% See, for example, Criminal Appeal 1803/08 Shamir v. State of Israel
27 http://nolegalfrontiers.org/military-orders/mil019ed2.htmi?lang=en
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maximum penalty is far lower than the prison term Nafsu had already served (7.5 years),
which led to his immediate release (See Nafsu v. Chief Military Advocate).?

77.  In addition, until 2000 there was also a military court operating within Israel which tried

people accused of security offences under the Defense (Emergency) Regulations
(1945), but these regulations do not include the offence of espionage.

West Bank

78. There is also a separate system of military courts with jurisdiction over the West Bank

area, including in criminal matters, where Palestinians are tried for security offences.
Even though the court has jurisdiction also over Israelis, they are usually tried in the
Israeli courts. In these military courts an accused can be tried under the Order regarding
Security Provisions [Consolidated Version] (Judea and Samaria) (No. 1651) (2009) for
the offences of Espionage (Article 239) and Aggravated Espionage (Article 240), and for
other related offence s. It is understood that this is not common.

*® Links regarding this case: http://versa.cardozo.yu.edu/opinions/nafsu-v-chief-military-advocate ;
http://www.jpost.com/Magazine/The-interesting-life-of-lzzat-Nafsu-490464
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KENYA

Jurisdiction of Military Courts

79. The Kenya Defence Forces Act 2012% outlines the military justice structure. Section 4 of

80.

81.

the Act provides that:

“ This Act applies to the following persons-
(a) every member of the regular forces;

(b) an officer or service member of the reserve force, whether of the regular or
volunteer reserve who is called out for service or is in training;

(c) auxiliary reserve force;

(d) any person who, though not otherwise subject to this Act, is serving with the
Defence Forces under an engagement, and has agreed to be subject to this
Act;

(e) cadets;
(f) an alleged spy of the enemy;

(9) a person who, though not otherwise subject to this Act, is in civil custody or
in service custody in respect of any service offence committed or suspected to
have been committed by the person;

(h) a person who, pursuant to a treaty or agreement between Kenya and the
State in whose armed forces the person is serving, is attached or seconded as
an officer or non-commissioned member to the Defence Forces, subject to
such exceptions, adaptations and modifications as may be prescribed by
regulations;

(i) a person, not otherwise a member of the Defence Forces, who accompanies
any unit or other element of the Defence Forces that is on active service in any
place; or

j) a person attending a Defence Forces institution of the Defence Forces
established under this Act or any other written law, subject to such exceptions,
adaptations and modifications as may be prescribed by regulations.

2 See: http://kenyalaw.org/lex//actview.xgl?actid=No.%2025%200%202012

A number of Service offences are outlined and the Act allows for jurisdiction in relation to
persons subject to service jurisdiction in relation to civil offences under section 133. The
Act also provides for both summary and court martial jurisdiction. Section 56 makes it
clear that nothing in the Act or any order, disciplinary code, rules, regulations or manual
shall affect the jurisdiction of any civil court to try a person for any offence triable by a
civil court.

The Kenya Rules of Procedure (RoP) also make a similar provision to that which existed
in the R.104 of the UK Army RoP 1926, providing for exceptions from the Rules on
account of the exigencies of service. Kenyan RoP R.101(4) applies this exception to the
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service of documents to an accused 24 hours before the appropriate superior authority
investigates and deals summarily with the charge, the preparation of his defence and in
the interests of security (R.102)

Judiciary

82. The court-martial may sit in any place, whether within or outside the Republic of
Kenya. [s.162(1)]. It is presided over by a judge advocate who shall be either a
magistrate or an advocate of not less than ten years standing, who is appointed by the
Chief Justice. Evidence is heard in open court and the same rules of admissibility of
evidence shall apply as in civilian courts.

Representation of Accused

83. Representation is allowed by an officer inferior in rank to the trial authority, provided that
he is not " a person trained as a Lawyer". There is no right to legal representation before
a court-martial, save where the potential sentence is death.®® As this sentence applies to
cases of espionage, legal representation would therefore be available.

Appeals

84. Section 186 provides a right of appeal to the High Court and subsequently to any
other superior court, against the conviction, the sentence, or both. The Director of
Public Prosecutions may appeal to the High Court against the sentence. In the
event of an acquittal, the Director of Public Prosecutions may appeal to the High Court
against that acquittal.

Espionage

85. In Kenya, Espionage is an offence which is triable by Court Martial. Section 60 of the
Defence Forces Act (No. 25 of 2012)°" sets out the nature of the offence (which it refers
to as "spying") as well as punishment for it. Espionage is mentioned in the definition of
the term "threat"” in the National Intelligence Service Act (NO. 28 OF 2012) and it is the
Penal Code (Chapter 63, Laws of Kenya) where the serious offences of Treason,
subversion etc are defined and punishment provided.

86. The provision in section 60 is limited to offences committed " in time of war or armed
conflict" and, on conviction by a court-martial, carries the penalty of death or other
punishment provided for by the Act. Although it states that it applies to “A person who is
subject to this Act”, it will be noted that section 4(f) makes so subject ““an alleged spy of
the enemy”. Thus this section is not limited in scope to members of the armed forces or
others made subject to service jurisdiction in the normal manner. There are also
offences such as treason under section 40 of the Penal Code which would encompass
espionage and could be tried under section 133 of the Defence Forces Act.

30 Jhid, 5151
51 http://www.kenvyalaw.org/kl/fileadmin/pdfdownloads/Acts/KenyaDefenceForcesAct No250f2012.pdf
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87. Unauthorised communication with an enemy or providing intelligence to the enemy or to
any unauthorised person, amounts to an offence under section 59 of the Act and the
perpetrator shall be liable, upon conviction by a court-martial (a) to suffer death or any
other punishment provided for by this Act if the offence is committed with intent to assist
the enemy; or to imprisonment for life or any less punishment provided for by this Act, in
any other case.

Espionage Cases

88. It has not been possible to discover any actual cases where these provisions have been
used.

/



NEW ZEALAND

Jurisdiction of Military Courts

89.

90.

91.

92.

93.

The Armed Forces Discipline Act 1971 (AFDA)* governs the disciplinary process in the
New Zealand armed forces and applies to all acts done or omitted whether in New
Zealand or elsewhere. The Act applies to persons who are subject to the Act (with only
two exceptions)® at the time of the trial and must have been subject to the Act at the
time of the offence. whether they are within New Zealand or not. This will include, when
on active service, employed civilians and those accompanying the force.* When outside
New Zealand, attached or employed civilians and family of members of any part of the
Navy, the Army, the Air Force or employed/attached civilians and residing with them are
subject to the AFDA %

A commanding officer may exercise summary powers of punishment, with a right of
appeal to the Summary Appeal Court. More serious cases will be tried in the Court
Martial. This court was established under section 8 of the Court Martial Act 2007(CMA).

Offences against the civil law of New Zealand committed by any person subject to the
AFDA, whether at home or abroad, also commits an offence against section 74 AFDA
and is triable by the Court Martial.

Except with the consent of the Attorney-General, a person subject to the AFDA may not
be tried by the Court Martial for an offence against section 74 which is alleged to have
been committed in New Zealand if the corresponding civil offence is treason, murder,
manslaughter, sexual violation, or bigamy.

All prosecutions are undertaken by the Director of Military Prosecutions, who is a legally
qualified officer over 7 years experience. He is required by s.101K of AFDA to "act
under the general supervision of the Solicitor-General in the same manner and to the
same extent as a Crown Solicitor." All accused persons have the right to legal
representation.

Judiciary

94.

95.
96.

The Court Martial is presided over by a civilian judge, independently appointed by the
Governor-General, under s.12 of the CMA. The Chief Judge must assign the Judge for
the proceedings.

Section 2 AFDA states that the "Commonwealth force" includes every Judge.

For the purpose of any trial in the Court Martial and of any proceedings under section 63,
the court must consist of one Judge and either five military members, where the
proceedings relate to an offence for which the maximum penalty is life imprisonment or a

%2 See http://legislation.govt.nz/act/public/1971/0053/latest/whole.htmI#DLM401068 , brought into force,
on 1 December 1983, by the Armed Forces Discipline Act Commencement Order 1983 (SR 1983/232):
http://legislation.govt.nz/regulation/public/1983/0232/latest/DLM90841.html

% Spies and prisoners of war who become subject to the Armed Forces Discipline Act 1971 after capture, and
can be tried for offences committed before becoming subject.

3 Section 16 AFDA.

3 Ibid, Schedule 1
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term of imprisonment of 20 years or more (a serious offence); or one Judge and three
military members in any other case. For the purpose of any other proceedings in the
Court Martial, the court may consist of 1 Judge.

Legal Representation

97. Under article 24 of the New Zealand Bill of Rights Act 1990,% every accused has the
right, under section 24(c), to legal representation; and the right to a hearing by an
independent court. In relation to an appeal, the AFDA s. 141 gives the right to every
defendant to be represented by a lawyer.

Appeals

98. Appeals from the Court Martial lie to The Court Martial Appeal Court.>” Section 9(2) of
the CMAA authorises the Director of Military Prosecutions to appeal to the court against
the sentence imposed by the Court Martial, unless the sentence is one fixed by law. With
the leave of the court appealed to, a party to an appeal may appeal his conviction to the
Court of Appeal or the Supreme Court against any decision of the court in the appeal.

Espionage

99. Military tribunals in New Zealand have had jurisdiction over spies in the past. While New
Zealand armed forces caught spies in World War | (particularly at Gallipoli and in
Palestine) no records have been traced. It is anticipated that the reason for this is that
any such formality may have been brief. Even if recorded, a lot of the court martial
papers were never sent to New Zealand. A large number of such records also
disappeared in the infamous “King Edward’s Barracks Fire” of the 1960s — so there may
have been some trials now lost to history. It is equally likely that captured spies were
handed over to the British HQ and dealt with there.

100. Part Il of the AFDA makes specific provision for " Offences involving treachery,
cowardice, and looting " and lists nine such offences.*® Sections 26 and 27 are unique in
that they apply to all persons, not solely persons subject to the AFDA. They establish the
offences of spying and seducing members of the armed forces from their duty.

101. These offences are limited to acts occurring outside New Zealand, whether on board a
naval ship or within a defence area. They are punishable by imprisonment for life.®

% http://www.legislation.govt.nz/act/public/1990/0109/latest/DLM225526.html

%7 Court Martial Appeals Act 1953:
http://legislation.govt.nz/act/public/1953/0100/latest/whole.htmI#DLM 283240

% Aiding the enemy; Communication with the enemy; Unauthorised disclosure of information; Spying in
ships or establishments abroad; Seduction from duty or allegiance; Cowardly behavior; Offence to create
alarm or despondency; Offences in relation to capture by the enemy; Looting

% This offence can only be tried before the Court Martial, see Armed Forces Discipline Act 1971 s 108(2)(c).

g// 23




102.

103.

104.

105.

106.

There is no requirement for the accused to owe allegiance to The Queen in right of New
Zealand. One merely has to “spy for the enemy”. There is no definition of “spy”.

Jurisdiction is established by AFDA section 13 which provides that where a person
(being a person not otherwise subject to the Act) is alleged to have committed an offence
against section 26 or section 27, that person shall, on the recording of the allegation in
the form of a charge, be deemed to be subject to this Act,—

(a) until the charge against that person is, on investigation, dismissed by a
disciplinary officer; or

(b) until the disciplinary officer finds that person not guilty on the charge; or
(ba) until that person is acquitted by the Court Martial; or

(c) Ifthat person is convicted, until the sentence has been carried out or that person
has served his sentence (including any further sentence imposed upon him while
serving that sentence) or that person is released in due course of law from any
imprisonment or detention imposed under the sentence.

The AFDA, section 90, provides that where any provost officer or any other member of
the Armed Forces, or any person exercising authority under a provost officer, finds any
person outside New Zealand committing an offence against section 26 (spying in ships
or establishments abroad) or section 27 (seduction from duty or allegiance), or whom he
has reasonable grounds to suspect is committing or has committed any such offence, he
may arrest that person without warrant. On making an arrest under subsection (1), the
provost officer, member of the Armed Forces, or person exercising authority under a
provost officer shall, as soon as practicable, deliver the arrested person into service
custody to be dealt with in accordance with the Act.

In reality, short of an actual military occupation it is highly unlikely that this would happen
and certainly none of the extant Status of Forces Agreements (SOFAs) provide for it. It
might be different if the spy were actually a New Zealander of course — but even that is
not certain. It is not clear where the sentence of life imprisonment would be served.

The other relevant provision is the Crimes Act 1961 section 78, Espionage. Unlike the
AFDA provision, this offence applies only to a person who owes allegiance to the
Sovereign in right of New Zealand. Also unlike AFDA s 26 it can be committed within or
outside New Zealand. It is punishable by imprisonment for a term not exceeding 14
years. The offence must be committed with intent to prejudice the security or defence of
New Zealand. It includes all of the usual run of spying activities. Where the accused was
otherwise subject to service jurisdiction, the Court Martial could try this offence by virtue
of AFDA s 74(1) which essentially incorporates the entire criminal law of New Zealand
into the AFDA. New Zealand does not have a service nexus requirement and the military
has concurrent jurisdiction with the civil authorities.

So a New Zealand soldier who, with intent to prejudice the security or defence of New
Zealand, communicates information or delivers any object to a country or organisation
outside New Zealand, could be tried before the Court Martial, or before the High Court. It
is more likely to be the latter if it occurred in New Zealand — but that would be open to
discussion with the Police and Solicitor General .
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107. In practice, since 1983 when the AFDA came into force, New Zealand has not tried
anyone for an offence of this nature. In fact in the legal history of New Zealand there is
only one spy trial (Dr Bill Sutch) and he was acquitted.
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NIGERIA

Jurisdiction of Military Courts

109.

110.

111.

112.

Service jurisdiction is governed by the Armed Forces Act 1993.4° There is provision for
summary and court martial jurisdiction. For the most part, jurisdiction is limited to
personnel within the Armed Forces of Nigeria as defined in section 270 of the Act. There
is, however, the possibility of extending jurisdiction to civilians under section 272 which
states that:

‘where a unit is on active service and a person is employed in the service of
that unit or any part thereof or accompanies the unit or part thereof and is not
otherwise subject to service law, Part XII of this Act shall apply to the person so
employed or accompanying the unit as it applies to members of the Armed
Forces.” !

Under section 114 of the Act, service jurisdiction is granted over civil offences, defined
as “an act or omission punishable as an offence under the penal provisions of any law
enacted in or applicable to Nigeria”.

The military justice system permits summary dealing by commanding officers, where
there is no right to legal representation. There are two types of court-martial: a general
court-martial, consisting of a President and not less than four members, presided over by
a judge advocate, and a special court-martial, consisting of a President and not less
than two members, also presided over by a judge advocate.

Under the Armed Forces (Disciplinary Proceedings)(Special Provisions) Act 1990, the
appropriate Council Board of each of the three armed forces may institute or continue
disciplinary proceedings against any person subject to military law, whether or not
criminal proceedings have been instituted in a civilian court in Nigeria or elsewhere and
whether or not the grounds of the criminal proceedings are substantially the same as
those upon which the disciplinary proceedings are based.

Judiciary

113.

The judge advocate must be a commissioned officer who is qualified as a legal
practitioner in Nigeria with at least three years post-call experience or failing that he shall
on request by the convening officer be nominated by the Directorate of Legal Services of
the respective services of the Armed Forces. Save for matters of the interests of security,
or when deliberating on finding or sentence, courts sit in public.

Legal Representation

114.

The defendant before a court-martial does have the constitutional right to legal
representation,*? and to a fair hearing within a reasonable time. The presumption of
innocence operates.

4 http://www.lawnigeria.com/LawsoftheFederation/ARMED-FORCES-ACT.htm|
4 Armed Forces Act 1993:
4 |bid, article 21(5)(c): http://www.worldstatesmen.org/nigeria_const1960.pdf
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Appeals

115. The sentence of a court-martial is subject to confirmation. The accused may petition the
confirming authority before confirmation is announced. A confirming authority may direct
that a court-martial shall revise its finding of guilty in any case where it appears to him
that the finding was against the weight of evidence or some question of law determined
at the trial and relevant to the finding was wrongly determined.

116. Appeals from Courts-Martial lie to the Court of Appeal with the leave of the Court of
Appeal.*® The time limit is 40 days of the date of promulgation of the finding of the court-
martial. Where a sentence of death was pronounced by the court-martial, leave to appeal
is not required, however, the appeal must be lodged within 10 days of promulgation of
the sentence.*

117. After confirmation of a finding or sentence of a general court-martial or of a special court-
martial, an accused person may submit a petition for review of the finding or sentence to
a reviewing authority, which shall be the appropriate Service Council or Board or, (so far
as the delegation extends), an officer to whom the powers of the relevant Service
Council or Board as reviewing authority, or any of those powers, may be delegated.

Espionage

118. There are a number of offences under the Armed Forces Act which might incorporate
espionage including aiding the enemy (section 45), communicating with the enemy
(section 46), mutiny (section 52) and injurious disclosures (section 88). There are also
offences under the Official Secrets Act which could be tried in relation to persons subject
to service jurisdiction under section 114 of the Armed Forces Act.

119. There is no formal procedure for deciding on issues of jurisdiction where both civil and
military have the legal capability to deal with an offence. Where the case is strictly
military, it will normally be dealt with by the service authorities but where it has civil
elements, the suspect will be dismissed from the military and tried by the civil courts.

Terrorism

120. There is no specific offence of terrorism under the Armed Forces Act and persons
subject to service jurisdiction who commit such acts would normally be tried for the
appropriate equivalent offence such as murder under section 106 of the Act.

121. In cases involving terrorist groups such as Boko Haram, only the Federal High Court has
jurisdiction to try such cases since most of the accused persons are not subject to
service law.

4* Armed Forces Act 2004, Section 183
44 Ibid, 5.184
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PAKISTAN

Jurisdiction of Military Courts

122. Service jurisdiction is exercised under the Pakistan Army Act 1952 (“PAA 1952"), 4° as
amended by the Pakistan Army (Amendment) Act 2015% and extended for a further two
years by the Pakistan Army (Amendment) Act 2017.4” Provision is made for summary and
court martial jurisdiction and the Act lays out in section 2 those persons subject to the
Act. It also outlines service offences and provides under section 59 for jurisdiction over
civil offences.

123. Persons subject to the jurisdiction of the act are

(a) officers, junior commissioned officers and warrant officers of the Pakistan
Army;

(b) persons enrolled under The Indian Army Act, 1911, before the date notified
in pursuance of sub-section (2) of section 1, and serving with the Pakistan Army
immediately before that date, and persons enrolled under this Act;

(bb) persons subject to the Pakistan Navy Ordinance, 1961, or the Pakistan Air
Force Act, 1953, when seconded for service with the Pakistan Army, to such
extent and subject to such regulations as the Federal Government may direct;

(c) persons not otherwise subject to this Act, who, on active service, in camp,
on the march, or at any frontier post specified by the Federal Government by
notification in this behalf, are employed by, or are in the service of or are
followers of, or accompany any portion of the Pakistan Army; ...

(d) persons not otherwise subject to this Act who are accused of —

(i) having committed, in relation to any work of defence, arsenal,
naval, military or air force establishment or station, ship or aircraft or
otherwise in relation to the naval, military or air force affairs of
Pakistan, an offence under the Official Secrets Act 1923.48

124. The other offences listed under section 2(1)(d) of the PAA relate to terrorism, attacks on
Pakistan or military installations, belonging to any terrorist group or organization using
the name of religion or a sect, providing or receiving funding from any foreign or local
source for the illegal activities specified in s.2(1)(d). This is dealt with in more detail in
paragraph 157 below.

125. The Federal Government has the power to transfer to court martial any proceedings in
respect of any person who is accused of any offence falling under sub-clause (iii)*° or

Copy accessed at http://www.nasirlawsite.com/laws/paal1952.htm

% http://www.na.gov.pk/uploads/documents/1449574923 658.pdf

7 In force from 7 January 2017: http://www.na.gov.pk/uploads/documents/1491460313 135.pdf

“® hitp://www.fia.gov.pk/en/law/Offences/3.pdf

Committing specified acts while claiming or known "to belong to any terrorist group or organization using
the name of religion or a sect."
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126.

127.

128.

129.

130.

131.
132.

sub-clause (iv)*® of clause (d) of sub-section (1), pending in any court for a trial under
this Act. Where a case is transferred under sub-section (4), it shall not be necessary to
recall any witness or again record any evidence that may have been recorded.®'

There are four types of court-martial in Pakistan, namely, general Court martial (not less
than five officers each of whom has held a commission for not less than three whole
years and of whom not less than four are of a rank not below that of captain); district
Court martial (not less than three officers each of whom has held a commission for a
continuous period of not less than two years); field general Court martial (not less than
three officers); and summary Court martial (held by the commanding officer of any corps
of unit or any detachment thereof).

The Field General Court Martial has maximum sentencing power of passing a sentence
of death.

When a Criminal Court and a Court martial have each jurisdiction in respect of a civil
offence, it shall be in the discretion of the prescribed officer to decide before which Court
the proceedings shall be instituted and, if that officer decides that they shall be instituted
before a Court martial, to direct that the accused person shall be detained in military
custody.

Article 8 of The Constitution of Pakistan provides that laws that are inconsistent with or in
derogation of Fundamental Rights will be void. However, this is restricted in article 8(3):

The Provisions of this Article shall not apply to—

(a) any law relating to members of the Armed Forces, or of the police or of such
other forces as are charged with the maintenance of public order, for the purpose
of ensuring the proper discharge of their duties or the maintenance of discipline
among them;

See also the further restriction in relation to terrorism cases, discussed at paragraph 154
below.

Article 10A. guarantees the right to a fair trial and due process.

In Said Zaman Khan v Federation of Pakistan through Secretary Ministry of Defence,
Government of Pakistan (Civil Petition No. 842 of 2016), 16 petitions for judicial review of
convictions/sentences handed down by military tribunals were brought before the
Supreme Court. The Supreme Court stated, inter alia:

“93. ...It is by now a well settled proposition of law, as is obvious from the
judgments of this Court, referred to and reproduced hereinabove, that the
powers of Judicial Review under Article 199 of the Constitution of the Islamic
Republic of Pakistan, 1973, against the sentences and convictions of the
FGCM is not legally identical to the powers of an Appellate Court. The
evidence produced cannot be analyzed in detail to displace any reasonable or
probable conclusion drawn by the FGCM nor can the High Court venture into
the realm of the “merits” of the case. However, the learned High Court can

*® Committing a specified offence when claiming or known to belong to any terrorist group or organization
using the name of religion or a sect to raise arms or wage war against Pakistan.
1 Ibid, s. 2(6), PA(A)A 2017
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always satisfy itself that it is not a case of no evidence or insufficient evidence
or the absence of jurisdiction.

103. The nature and extent of the power of Judicial Review in matters arising
from an action taken under the Pakistan Army Act, 1952, has by and large
been settled by this Court through its various judgments, referred to above. It
now stands clarified that neither the High Court nor this Court can sit in appeal
over the findings of the FGCM or undertake an exercise of analyzing the
evidence produced before it or dwell into the “merits” of the case. However, we
have scanned the evidence produced and proceedings conducted by the
FGCM. The Convict pleaded guilty to the charges, which were altered to not
guilty by operation of the law. There was a judicial confession of the Convict
before a learned Judicial Magistrate, which was proved in evidence by the said
Judicial Magistrate, who appeared as a witness. Such confession was never
retracted by the Convict. Other relevant evidence, including eye witnesses of
the occurrence was also produced. The prosecution witnesses made their
statements on Oath and were cross-examined by the Defending Officer.
Opportunity to produce evidence in defence was given, which was declined.
The Convict was permitted to address the Court and made a statement,
wherein he again admitted his guilt. In the above circumstances, it is not
possible for us to conclude that it was a case of no evidence or insufficient
evidence nor is it possible to hold that the conclusions drawn by the FGCM are
blatantly unreasonable or wholly improbable.

104. A perusal of the record of the FGCM reveals that in order to ensure a fair
trial and to protect the rights of the Convict, the relevant Rules were complied
with. The Summary of evidence had been taken and was laid before the
FGCM, as is apparent from the record of the proceedings thereof. An
Interpreter was appointed with the consent of the Convict in terms of Rule 91 of
the Pakistan Army Act Rules, 1954. The nature of the offense for the
commission whereof, the Convict was charged, was explained to him as too
the possible sentence that would be awarded, as required by Rule 95. He was
given an opportunity to prepare his defence and engage Civil Defence
Counsel, if he so desired, in terms of Rules 23 and 24. On his exercising the
option not to do so, a Defending Officer was appointed in terms of Rule 81. He
was given an opportunity to object to the constitution of the FGCM and to the
Prosecutor as well as the Defending Officer, in terms of Section 104 and Rule
35 also. No objection, in this behalf, was raised. The Members of the FGCM,
the Prosecutor, the Defending Officer and the Interpreter were duly sworn in,
as required by Rules 36 and 37. The charge was formally framed to which
incidentally, the Convict pleaded guilty. The evidence was recorded on Oath.
An opportunity to cross-examine was granted, which was availed off and an
opportunity was also given to produce evidence in defence in terms of Rule
142, which was declined. He was also allowed to record his own statement and
to address the Court in terms of Rule 143 wherein he admitted his guilt. The
sentence was passed, which has been confirmed in accordance with Section
130 and the Appeal therefrom was dismissed by the Competent Authority. It
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appears that the provisions of the Pakistan Army Act and the Rules framed
thereunder, applicable to the trial at hand have not been violated. Even
otherwise, the procedural defects, if any, would not vitiate the trial in view of
Rule 132 of the Pakistan Army Act Rules, 1954 nor did the High Court have the
jurisdiction to enter into the domain of the procedural irregularities in view of the
judgment, reported as Mrs. Shahida Zahir Abbasi and 4 others (supra),
especially as no prejudice appears to have been caused to the Convict nor any
such prejudice has been pointed out by the learned counsel or specifically
pleaded before the High Court.”

Judiciary

133. Every general Court martial shall, and every district or field general Court martial may, be
attended by a judge advocate, who shall be an officer belonging to the department of the
Judge Advocate General, Pakistan Army or, if no such officer is available, a person
appointed by the convening officer.>? It is not clear if such person must be legally
qualified although it would appear to be inconsistent with the constitutional guarantee of
a fair trial under Art 10A if they were not.

Legal Representation

134. Article 10 of the Constitution guarantees a defendant the right to consult and be
defended by a legal practitioner of his choice. This constitutional right is reflected in Rule
23 of the Pakistan Army Rules 1954 (“PAR 1954”) which provides as follows:

“Rights of the accused to prepare defence.—

(1) An accused person for whose trial a court martial has been ordered to
assemble shall be afforded proper opportunity of preparing his defence, and
shall be allowed free communication with his witnesses, and with any friend,
defending officer, or legal advisor whom he may wish to consult.

(2) As soon as practicable after an accused person has been remanded for trial
by a general or district court martial, and in any case not less than twenty-four
hours before his trial, an officer shall give to him gratis a copy of the summary
of evidence [or an abstract of evidence] or, in the case of an officer where there
is no summary of evidence, an abstract of evidence, and explain to him his
rights under these rules as to preparing his defence and being assisted or
represented at the trial, and shall ask him to state in writing whether or not he
wishes to have an officer assigned by the convening officer to represent him at
the trial if a suitable officer should be available. The convening officer shall be
informed whether or not the accused so elects”.

135. Rule 26 PAR 1954, which reflects Rule 104 of the UK RoP 1926, provides as follows:

“Suspension of Rules on the grounds of military exigencies or the necessities of
discipline.— Where it appears to the officer convening a court martial, or to the
senior officer on the spot, that military exigencies, or the necessities of

2 Ibid, 5.103
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discipline, render it impossible or inexpedient to observe any of sub-rules (4),
(5), (6), (7) and (8) of Rule 13 or Rules 14, 15, 23, 24 and sub-rule (2) of Rule
81 he may, by order under his hand, make a declaration to the effect specifying
the nature of such exigencies or necessities, and thereupon the trial or other
proceedings shall be as valid as if the rule mentioned in such declaration had
not been contained herein. Such declaration may be made with respect to any
or all of the aforesaid rules in the case of the same court martial:

Provided that the accused shall have full opportunity of making his defence,
and shall be afforded every facility for preparing it which is practicable, having
due regard to the said exigencies or necessities”.

136. In the explanatory notes to Rule 26 PAR 1954, the following is stated:

“d. The power of dispensing with Rule 23 (1) is intended to be exercised only
where it is necessary to try a person before he can communicate with a witness
or friend at a distance. The rule should never be dispensed with except in
extreme cases, and even then the accused must be allowed free
communication with any witness or friend upon the spot”.

137. Rule 91 PAR 1954 provides as follows:

‘Defending officer and friend of the accused.—

(1) At any general or district court martial, if an accused person is not
represented by counsel, he may be represented by an officer subject to the Act
who shall be called “the defending officer” or assisted by any person whose
services he may be able to procure and who shall be called “the friend of the
accused”.

(2) It shall be the duty of the convening officer to ascertain whether an accused
person not otherwise represented desires to have a defending officer assigned
to represent him at his trial and, if he does so desire, the convening officer shall
use his best endeavours to ensure that the accused shall be so represented by
a suitable officer. If owing to military exigencies, or for any other reason, there
shall, in the opinion of convening officer, be no such officer available for the
purpose, the convening officer shall give a written notice to the president of the
court martial, and such notice shall be attached to the proceedings.

(3) The defending officer shall have the same right and duties as appertain to
counsel under these rules and shall be under the like obligations.

138. (4) The friend of the accused may advise the accused on all points and suggest the
questions to be put to the witnesses, but he shall not examine or cross-examine the
witnesses or address the court”.

Appeals

> PAA, s. 119,

139. The finding and sentence of a General Court Martial, a Field General Court Martial and a
District Court Martial require confirmation in order to be valid.%®
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140.

141.

142.

143.

144,

145.

Any person subject to the PAA who considers himself aggrieved by the finding or
sentence of a general, field general or district Court martial may submit a petition, before
confirmation of such finding or sentence, to the officer empowered to confirm it and, after
confirmation, to the Federal Government or the Chief of the Army Staff or to any
prescribed officer who is superior in command to the one who confirmed such finding or
sentence. Under the authority of section 126, the Confirming Officer may order that the
court revises the finding or sentence. The Court, on revision, shall consist of the same
officers as were present when the original decision was passed unless any of those
officers are unavoidably absent.

Section 133 of the PAA places a bar on appeals against any decision of a Court martial
save as provided in the Act. For the removal of doubt it is expressly declared that no
appeal or application shall lie in respect of any proceeding or decision of a Court martial
to any Court exercising any jurisdiction whatever except in the circumstances provided
for in paragraphs 142 and 145 below.

Hadd Cases:* Any person to whom a court martial has awarded a sentence of hadd
under an Islamic law may, within sixty days from the date of the sentence, prefer an
appeal against the finding and sentence of the court martial to a Court of Appeals
consisting of the Chief of the Army Staff or an officer, being a Muslim, designated by him
in this behalf, hereinafter referred to as the Court of Appeals for Hadd cases. (2) No
sentence awarded by a court martial as hadd under an Islamic law shall be executed
unless it is confirmed by the Court of Appeals. [s.133A].

Where the sentence is awarded by the court-martial under an Islamic law, the officer or
officers so designated shall be Muslims.

Every Court of Appeal may be attended by a judge advocate who shall be an officer
belonging to the Judge Advocate General's Department, Pakistan Army, or if no such
officer is available, a person appointed by the Chief of the Army Staff. [s.133B(1)].

Other Cases: Any person to whom a court-martial has awarded a sentence of death,
imprisonment for life, imprisonment exceeding three months, or dismissal from the
service after the commencement of the Pakistan Army (Amendment) Act, 1992, may,
within forty days from the date of announcement of finding or sentence or promulgation
thereof, whichever is earlier, prefer an appeal against the finding or sentence to a Court
of Appeals consisting of the Chief of the Army Staff or one or more officers designated
by him in this behalf, presided by an officer not below the rank of Brigadier in the case of
General Court-Martial or Field General Court-Martial convened or confirmed or counter-
signed by an officer of the rank of Brigadier or below as the case may be, and one or
more officer, presided by an officer not below the rank of Major General in other cases,
hereinafter referred to as the Court of Appeals.[s.133B].

>* A punishment fixed in the Quran and hadith for crimes considered to be against the rights of God. The six
crimes for which punishments are fixed are theft (amputation of the hand), illicit sexual relations (death by
stoning or one hundred lashes), making unproven accusations of illicit sex (eighty lashes), drinking intoxicants
(eighty lashes), apostasy (death or banishment), and highway robbery (death). Strict requirements for
evidence (including eyewitnesses) have severely limited the application of hudud penalties. Punishment for all
other crimes is left to the discretion of the court; these punishments are called tazir. See Oxford Islamic Studies
On-Line: http://www.oxfordislamicstudies.com/article/opr/t125/e757
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Espionage

146. The PAA makes no specific reference to spying or terrorism, although it does set out
similar types of offences in section 2(1)(d) in relation to persons not otherwise subject to
the Act. The substantive civil offence of spying is set out in the Official Secrets Act 1923
(see paragraph 150 below).

147. Those subject to military law may be prosecuted for offences specified in s.24 (Offences
in relation to enemy and punishable with death), which includes treacherous
communication with an enemy, and s.26 (treacherously make known the parole,
watchword or countersign to any person not entitled to receive it, or treacherously give a
parole, watchword or countersign different from what he received) which, if committed on
active service, carries the maximum punishment of death.

148. The trial of persons involved in espionage is a time-tested phenomenon and in a
number of cases the superior courts of Pakistan have upheld the jurisdiction of the court
martial.

Sentencing for espionage offences

149. Section 60 PAA 1952 (Punishments) provides as follows:

“Punishments may be inflicted in respect of offences committed by persons subject to
this Act and convicted by courts martial according to the scale following, that is to
say,—

(a) death ...".

150. As applied in Pakistan, Section 3(3) of the Official Secrets Act 1923 (Penalties for
spying) provides as follows:

“(3) A person guilty of an offence under this section shall be punishable,—

(a) where the offence committed is intended or calculated to be, directly or
indirectly, in the interest or for the benefit of a foreign power, or is in
relation to any work of defence, arsenal, naval, military or air force
establishment or station, mine-field, factory, dockyard, camp, ship or
aircraft or otherwise in relation to the naval, military or air force affairs of
Pakistan or in relation to any secret official code, with death or
imprisonment for a term which may extend to fourteen years; and

(b) in any other case, with imprisonment for a term which may extend to
three years”.

Espionage Cases

151. Zahir Shah - The case concerned an allegation that the accused was spying for the US
and providing them sensitive documents relating to the Pakistan Army,*® in return for
which a huge amount was allegedly received from the US authorities in Afghanistan,
comprising an initial payment of $11,000. Shah was convicted by a Field General Court

> "PESHAWAR: PHC puts army legal branch on notice in spying case", DAWN, 4 February 2009:
https://www.dawn.com/news/442893 :
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Martial under the Official Secrets Act and was sentenced to four years rigorous
imprisonment. In the High Court, the applicant challenged his detention through habeas
corpus proceedings. The Deputy Attorney General questioned the jurisdiction of the high
court in hearing the case stating the Constitution barred courts from hearing cases
pertaining to detention under the Army Act. He stated that there was incontrovertible
evidence that the petitioner was spying for the US and providing them sensitive
documents relating to the Pakistan Army. The outcome of this case couid not be
ascertained through open sources.

152. Former Indian Navy officer Kulbhushan Jadhav®® - Jadhav was tried by Field General
Court Martial (FGCM) and sentenced to death on the charges of "espionage and
sabotage activities". it was reported in the Indian press that "Jadhav confessed before a
magistrate and court that he was tasked by Indian spy agency Research and Analysis
wing to plan, coordinate and organise espionage and sabotage activities seeking to
destabilise and wage war against Pakistan through impeding the efforts of law
enforcement agencies for the restoration of peace in Balochistan and Karachi".

153. We have reminded ourselves that the issue before the ICJ is the question of consular
access. We have also reminded ourselves that the ICJ does not seek to act as a
Criminal Court of Appeal. Accordingly, we have not engaged in any further consideration
or analysis of the specifics of the Commander Jadhav case.’

Terrorism

154. After the 2014 Peshawar school massacre, when six terrorist gunmen opened fire on
staff and children at the Army School, killing 141 people including 132 children,® the
government introduced the Constitution (Twenty First Amendment) Act, 2015,%° which
was signed into law by the President on 7 January 2015. it is valid for two years. Its
provisions provide that terrorists groups including any such terrorists fighting while using
the name of religion or a sect, captured or to be captured in combat with the Armed
Forces or otherwise are tried by the courts established under the Acts mentioned
hereinafter in section 2, namely, The Pakistan Army Act, 1952, The Pakistan Air Force
Act, 1953, The Pakistan Navy Ordinance, 1961 and The Protection of Pakistan Act,
2014. The reasons are stated as follows:

An extraordinary situation and circumstances exist which demand special
measures for speedy trial of offences relating to terrorism, waging of war or
insurrection against Pakistan and prevention of acts threatening the security of
Pakistan. There exists grave and unprecedented threat to the territorial integrity

% Reported in India Today, April 10, 2017: http://indiatoday.intoday.in/story/kulbhushan-jadhav-death-
sentence-pakistan-military-courts-ispr/1/925690.html ; see also the report in DAWN, 10 April 2017:
hitps://www.dawn.com/news/1326109

> Application Instituting Proceedings before the International Court of Justice, 8 May 2017: http://www.icj-
cij.org/files/case-related/168/19422.pdf ; See also, IC} Order for Provisional Measures, dated 18 June 2017,
http://www.icj-cij.org/files/case-related/168/168-20170518-ORD-01-00-EN.pdf

8 " Peshawar school massacre: 'This is Pakistan's 9/11 — now is the time to act", Guardian, 19 December
2014: https://www.theguardian.com/world/2014/dec/19/peshawar-school-massacre-pakistans-911

5 http://www.pakistani.org/pakistan/constitution/amendments/21amendment.html
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of Pakistan by miscreants, terrorists and foreign funded elements. Since there
is an extraordinary situation as stated above it is expedient that an appropriate
amendment is made in the Constitution.

165. The constitutional provision makes void any laws inconsistent with or in derogation of
fundamental set out in Art 8 of the Constitution.

156. Military courts’ jurisdiction in respect of terrorism is to be found in the following
provisions:

157. The Pakistan Army (Amendment) Act 2015 inserted new text into Section 2(1)(d) PAA
1952 as follows:

“(iii) claiming or are known to belong to any terrorist group or organization using
the name of religion or a sect: and

(a) raise arms of wage war against Pakistan, or attack the Armed Forces
of Pakistan or law enforcement agencies, or attack any civil or military
installations in Pakistan; or

(b) abduct any person for ransom, or cause death of any person or injury;
or

(c) possess, store, fabricate or transport the explosives, fire-arms,
instruments, articles, suicide jackets; or

(d) use or design vehicles for terrorist acts; or

(e) provide or receive funding from any foreign or local source for the
illegal activities under this clause; or

(f) act to over-awe the state or any section of the public or sect or religious
minority; or

(g) create terror or insecurity in Pakistan or attempt to commit any of the
said acts within or outside Pakistan, shall be punished under this Act and

(iv) claiming or are known to belong to any terrorist group or organization using
the name of religion or a sect and raise arms or wage war against Pakistan,
commit an offence mentioned at serial Nos. (i), (i), (iii), (v), (vi), (viii), (ix), (x),
(xi), (xii), (xiii), (xv), (xvi), (xvii) and (xx) in the Schedule to the Protection of
Pakistan Act, 2014 (X of 2014)”.

158. The statutory provisions also cover those who are alleged to have "abetted,
aided or conspired in the commission of any offence" under 2(1)(d)(iii) or (iv).

159. Any person arrested, taken into custody or detained under the PA(A)A, after
transfer of his custody to the military unit he is attached with for trial, shall be
produced before the standing military court specially empowered by the
convening authority for this purpose or Commanding Officer. The accused will
be provided grounds of arrest within twenty-four hours of arrest.
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UNITED KINGDOM

Jurisdiction of Military Courts

160.

161.

162.

163.

164.

165.

166.

In 2006 there was a radical overhaul of the three separate Service Justice Systems. The
three separate legal frameworks, namely, The Army Act 1955, The Air Force Act 1955
and The Naval Discipline Act 1957, were brought together under the chapeau of the
Armed Forces Act 2006%° (AFA 2006), subsequently amended by the AFA 2011 and
AFA 2016. One body of law now governs the disciplinary procedures of all Services and,
thus, streamlined the Service disciplinary systems. It made it easier for jurisdiction to be
exercised when one Service member was placed under command of a different Service.

In 2006 the separate service prosecuting authorities of the Army, Navy and Air Force
were replaced by a new organisation called the Service Prosecuting Authority (SPA),
which is headed by the Director Service Prosecutions(DSP). Since the inception of the
SPA, the Director has been a civilian appointee. He and his organisation are completely
independent of the three military chains of command and he is answerable to the
Attorney General.®’

The Service Justice System (SJS) now has three legal processes available:
a. Summary Discipline (for those subject to service law);

b. Court Martial (for those subject to service law and, in certain cases, those
subject to Service discipline);

c. Service Civilian Court (for those subject to Service discipline)

The SJS comprises a summary disciplinary process, for minor disciplinary offences, and
a Court Martial trial for those more serious offences. The summary justice system is only
exercisable in respect of service personnel and excludes accompanying dependants or
members of the civilian component overseas.

Wherever they are based in the world, members of the armed forces and, outside the
United Kingdom, their dependants and accompanying civilians, are subject to the
provisions of the SJS.

A commanding officer may exercise summary powers of discipline, in accordance with
the provisions of the AFA 2006, over any person under his command who is subject to
service law from the time the offence is committed to the end of the summary hearing of
the charge.

Offences that may be dealt with at a summary hearing are listed in section 53 of AFA
2006. %2 These charges may be heard summarily provided the accused is—

0 http://www.legislation.gov.uk/ukpga/2006/52/contents

81 Morris -v- United Kingdom, ECtHR [2002] ECHR 162, 26 Feb 2002, Application: 38784/97, at §§21, 52 & 62.
2 For example, looting of any vehicle, equipment or stores abandoned by an enemy (s4(3)), absence without
leave (s9), disobedience to lawful orders (ss12-13), failure to attend or perform a duty (s.15)and conduct
prejudicial to good order (s19).
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168.

169.

170.

171.

(a) an officer of or below the rank of commander, lieutenant-colonel or wing
commander; or

(b) a person of or below the rank or rate of warrant officer.
And the accused is—

(a) subject to service law,

(b) a member of a volunteer reserve force, or

(c) a member of an ex-regular reserve force who is subject to an additional
duties commitment,

from the time the offence is committed to the end of the summary hearing
of the charge.

Aside from the Service disciplinary offences set out in .53, a CO may also deal with
some substantive criminal offences, too. There are two sets of criminal offences that the
CO may deal with at a Summary Hearing, both of which are set out in Schedule 1 to the
Armed Forces Act 2006: those he can deal with without permission from Higher Authority
(for example, section 1 of the Theft Act 1968) and those for which permission is needed
(for example, assault occasioning actual bodily harm). Where the offence is listed in Part
2 of Schedule 1, or an offence of attempting such an offence, section 54 requires that the
CO must first obtain permission from Higher Authority before he may hear the charge. If
that permission is refused, the charge must be referred to the DSP as there is no
authority for it to be dealt with summarily.

The powers of punishment of a commanding officer are restricted to those set out in the
table at section 164. In relation to a private solider/airman/sailor, he may award up to 28
days in military detention. If he wishes to award more than that, he must obtain
permission from his superior in the chain of command (higher authority). Then he may
award up to 90 days detention. Before a commanding officer deals summarily with any
charge, he must give the accused the right to elect trial by court martial. If the
serviceman accepts summary dealing and the charge is found proved, he may appeal
this and punishment to the Summary Appeal Court (SAC).

Whether or not the accused appeals the finding and award to the SAC, it is open to the
Reviewing Officer® to do so in any event where he believes that any matter arising at or
from the summary hearing shouid be brought to the notice of the court, or subsequently,
any matter of which the court was not aware should have been brought to the notice of
the court.

Section 154 of the AFA 2006 abolished the ad hoc court martial and introduced a
standing court martial, from which appeal against sentence and or conviction is made to
the Court Martial Appeal Court.

The jurisdiction of the Court Martial is set out in section 50 of AFA 2006. Any offence
committed against Part 1 of the AFA 2006% may be dealt with by the relevant Service
disciplinary authorities. Section 42 of the AFA 2006 provides the mechanism for the

% A review under this section may be carried out by (a) the Defence Council; or (b) any officer appointed by
the Defence Council to carry out the review or any class of review which includes the review. /bid, s.152
® There are other offences listed in 5.50, in addition to purely criminal, but are not listed here as they are not

relevant to the point under consideration.
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172.

173.

174.

Service Court to try any act that (a) is punishable by the law of England and Wales; or
(b) if done in England or Wales, would be so punishable. This would effectively include
murder, treason and terrorism offences.

A person previously subject to service law or subject to service discipline may still be
arrested and tried for any offence committed while subject to service law or subject to
service discipline provided it is less than six months since they ceased to be so subject.
Such person is to be treated in relation to the offence as if he were still subject to service
law in the rank or rate which he held when he was last a member of HM forces or, if a
civilian, as if he were still subject to service discipline.®

Save for what is said in paragraph 174 below, there is no requirement for the DSP to
obtain the consent of the Attorney General to prosecute a service offence, (namely, an
offence against part 1 of the AFA 2006, which includes criminal offences charged under
s.42). Moreover, no enactment requiring the consent of the Attorney General or the
Director of Public Prosecutions (DPP) in connection with any proceedings has effect in
relation to proceedings under this Act [section 326].

The exception is provided by s. 61(2), which specifies that a person who has ceased to
be subject to military law for more than six months may be charged with an offence if the
Attorney General consents.

Within UK

175.

176.

As was aptly pointed out in the former Manual of Military Law,* although the provisions
apply mutatis mutandis to the other two Services:

‘A man who joins the Army.... Does not cease to be a citizen. With a few
exceptions, his position under the ordinary law of the land remains
unaffected. If he commits an offence against the civil law he can be tried and
punished for it in the civil courts. In respect of civil rights, duties and liabilities
the ordinary law in general also applies to him, although a few privileges are
granted to him and a few restrictions are imposed upon him for the purpose
of enabling him the better to fulfil his military duties.

Whilst officers, warrant officers, non-commissioned officers and soldiers
remain subject (with the above qualifications) to the ordinary law of the
United Kingdom, they are subject to an entirely distinct legal code known as
“military law”.

In the United Kingdom, the civil authorities have primacy of jurisdiction over criminal
offences.®” Therefore, when a Serviceman commits a criminal offence a decision must be
reached between the military and civil authorities about who investigates and who
prosecutes. Prosecution decisions are determined in accordance with the Prosecutors'
Convention,® to ensure that cases are conducted in a way that is just and which best

8 These provisions are contained in sections 67 and 68 of the AFA 2006.

8 Part 1, Amendment 20, page 1, paragraphs 2 and 3

7 Military Justice Handbook For Court Martial Practitioners, Anthony Paphiti, Authorhouse 2013, at p.36
® Updated 2012 https://www.gov.uk/guidance/the-prosecutors-convention-2009-updated-2012
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177.

178.

179.

serves the overall public interest, so that the public can have confidence in the outcome.
It provides, inter alia,

1.1 ... sets out the responsibilities of prosecutors where a suspect's conduct
could be dealt with by criminal or civil/regulatory sanctions and/or where more
than one prosecuting authority and investigating body share the power to
take action.

1.2 In such cases, depending on the extent to which more than one authority
is pursuing or wishes to pursue an investigation, decisions will have to be
taken about whether and how investigations should proceed and as to the
choice of criminal charges or civil or regulatory sanction.

The aim is to make an informed decision about the most appropriate means of
proceeding in the public interest.

The Service Prosecuting Authority is a party to the Prosecutors Convention and is
named in Schedule 1 thereto.

There is no power in the United Kingdom for a commanding officer to exercise
disciplinary authority over a civilian, as civilians are not subject to military discipline while
in the UK. Rather, the ordinary law of the land applies.

QOutside the UK

180.

181.

182.

The AFA 2006 extends its application to servicemen who are "subject to service law",
and their dependants and civilians "subject to Service discipline".®® Overseas, there are
two courts within the SJS. These are the Court Martial and the Service Civilian Court.
Persons subject to Service discipline may be tried before the Service Civilian Court, if
there is one in the country they are based, and/or by court martial.

In countries where British forces are based, there is usually some form of agreement to
cover the status of those forces and to deal with tax and jurisdictional arrangements.
These matters are resolved through either a Status of Forces Agreement (SOFA), such
as that which NATO forces use between themselves, or through a Memorandum or
Letter of Understanding (MOU/LOU). In relation to the NATO SOFA,° Article VIl sets out
the circumstances when jurisdiction may be exercised by the Sending state, that is, the
force based on the territory of a Host nation. For British Forces (Sending state) based in
Germany (Host nation), there is a NATO Supplementary Agreement which provides
more detailed guidance on the relationship and responsibilities of each party state in
respect of its forces.”

What this effectively means is that there is no jurisdiction to try persons who fall outside
those categories. A foreign spouse of a service person would fall outside the jurisdiction
of the Service authorities where the spouse was based in the country of his/her

% Civilians Subject to Service Discipline, AFA Sch 15 (as amended by 5.22 AFA 2011)

0 See https://www.nato.int/cps/en/natolive/official texts 17265.htm

1 See
http://webarchive.nationalarchives.gov.uk/20121109055132/http://www.mod.uk/NR/rdonlyres/A921BCE9-

97C5-4716-8262-44F96196061E/0/nato_sofa supplementary agreement.pdf
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183.

184.

185.

nationality.”? The same might not, necessarily, apply to the children of the family. Much
would depend upon their nationality.

The law applied in the Service Justice System is English law. This is made clear in
section 42. While lawyers from other jurisdictions within the Kingdom may act as
defence advocate,”® they need to be conversant therefore with the relevant provisions of
English criminal law.

Serious cases involving allegations of murder, manslaughter, rape, armed robbery and
Official Secrets Act breaches have been dealt with by court martial in Germany. In each
case, the defendant was represented by a civilian British lawyer.

Consequently, foreign servicemen or foreign civilian personnel, unless specifically made
subject to British service law by agreement, such as attached Commonwealth personnel,
cannot be tried before a British Service Court, as they are not persons subject to Service
law or Service discipline.

Constitution Of Service Courts

The Court Martial

186.
187.

188.

189.

190.

Since the AFA 2006 there is a standing Court Martial.

The Court Martial's procedures are contained in the Armed Forces (Court Martial) Rules
2009,”* as amended by the 2013 Rules.” They contain further provisions relating to the
constitution of the court and the lay members who may be appointed.

The court is comprised of a legally qualified civilian judge advocate, who is
independently appointed by the Lord Chancellor's department. In cases where the
maximum sentence is two years imprisonment or detention, the judge advocate will sit
with a board of at least three but not more than five lay members. In those more serious
cases where the punishment is more than 2 years imprisonment, the judge advocate will
sit with a board of at least five but not more than seven lay members.”® A "lay member"
is an officer or warrant officer subject to service law.

Warrant Officers may not be lay members of the court where the defendant being tried is
an officer. In any other case, the maximum number of warrant officers that may sit as lay
members on a board is two.”’

The judge advocate may sit alone in preliminary proceedings, or variation proceedings,
or in certain specified cases relating to sentencing of civilian offenders or ex-
servicemen.’®

72

Article VIi(4): "The foregoing provisions of this Article shall not imply any right for the military authorities of

the sending State to exercise jurisdiction over persons who are nationals of or ordinarily resident in the
receiving State, unless they are members of the force of the sending State."

73
74
75
76

AF(CM)R 2009, r. 39(2)
http://www.legislation.gov.uk/uksi/2009/2041/contents/made

http://www.legislation.gov.uk/uksi/2013/1851/contents/made

Under the 1955 Acts, a District Court Martial was a court comprising the JA and three officers, while the

General Court Martial was a court comprising at least 5 officers. The AFA 2006 abolished these ad hoc courts.

77

/
é/

The Armed Forces (Court Martial) Rules 2009, r.31
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Service Civilian Court

191.

192.

193.

As a commanding officer has no disciplinary power over civilians, and cannot deal with
them summarily, the Service Justice System (SJS) provides for a specific court to try
civilians subject to Service discipline for less serious offences. The Service Civilian
Court’® may sit in any place other than in the British Islands. The SCC comprises a
single judge advocate, sitting alone. As a preliminary matter, the court will decide
whether the charges before it should be more suitably tried before the Court Martial. The
prosecutor may make submissions in this regard. Where the SCC decides that it should
try a charge, the defendant must be given the right to elect trial by Court Martial. If there
is more than one defendant, an election by one will be binding on the others.

The SCC may not impose imprisonment for more than 12 months in respect of any one
offence. Where the SCC imposes two or more terms of imprisonment to run
consecutively their aggregate must not exceed 65 weeks.

There is a right of appeal from the SCC to the Court Martial against conviction and/or
sentence. Such appeals are by way of a re-hearing of the evidence.

Legal Representation

194.

1985.

Everyone who appears before a Service court has the right to be legally represented by
a person holding a professional legal qualification from England and Wales, Scotland
and Northern Ireland, or anyone who is a person having in any of the Channel Islands,
the Isle of Man, a Commonwealth country or a British overseas territory rights and duties
similar to those of a barrister or solicitor in England and Wales, and subject to
punishment or disability for breach of professional rules.®

There is a single non-statutory Authority dealing with all aspects of criminal legal aid for
those prosecuted through the Service Criminal Justice System. There are very detailed
provisions relating to the non-statutory scheme, outlined in Joint Service Publication 838,
which is described as "The definitive guide to all legal aid matters for court martial,
service civilian court, summary appeal court and overseas civilian court proceedings. Of
particular interest to defendants/appellants and all who are directly or indirectly involved
in service justice system."®"

78 The Armed Forces (Court Martial) Rules 2009, rule 27
9 See Part 11 AFA 2006, ss277-288
& The Armed Forces (Court Martial) Rules 2009, r.39 and Armed Forces (Service Civilian Court) Rules 2009,

r.26

8 https://www.gov.uk/government/publications/isp-838-the-armed-forces-legal-aid-scheme
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Espionage

Pre-1955

196. In 1914 the Asquith government introduced the Defence of the Realm Act, or DORA for
short.®2 It '

was a simple act. It was passed in order to control communications, the
nation's ports and subject civilians to the rule of military courts. It was
amended six times during the course of the war, eventually being used for
everything from banning narcotics to censoring the press.®

197. Section 1(a) of the Act permitted the making of regulations, in particular “To prevent
persons communicating with the enemy or obtaining information for that purpose or any
purpose calculated to jeopardise the success of the operations of any of His Majesty’s
forces or to assist the enemy.”

198. The ability to try a civilian by court martial was regarded as very controversial. Lord
Halsbury argued, "l do not think that the liberty of the subject is so trifling a matter that it
can be swept away in a moment", arguing that the principle of trial before a jury is a
principle which is very deep in British jurisprudence, "and one which we should all
respect."®* Consequently, the following year the Act was amended by section 1 of the
Defence of the Realm (Amendment) Act 1915, to allow those arrested under DORA the
choice whether to be tried by civil trial instead of a military court martial.®®

Post-1945

199. The Official Secrets Acts 1911-1989 provide the main legal protection in the UK against
espionage and the unauthorised disclosure of information. Section 1 of the Official
Secrets Act 1911 (as amended by the 1920 and 1939 Official Secrets Acts) sets out
offences related to spying, sabotage and related crimes. The Official Secrets Act 1989
creates an offence for the unlawful disclosure of information in six specific categories by
employees and former employees of the security and intelligence services, and for
current and former Crown Servants and Government contractors.®

200. In the case of civilians, the decision of whether to prosecute someone under the Official
Secrets Acts lies with the Attorney General. Prosecutions under the Acts are rare - fewer
than one a year. As stated above, any allegation against a person subject to Service law
would be subject to prosecution by the Service Prosecuting Authority. However, there

82 The Act was supplemented by Regulations (DORRs)

8 Parliament and the First World War: https://www.parliament.uk/about/living-
heritage/transformingsociety/parliament-and-the-first-world-war/legislation-and-acts-of-war/defence-of-the-
realm-act-1914/ For the text of the Act, see:

https://www.legislation.gov.uk/ukpga/1914/29/pdfs/ukpga 19140029 en.pdf

8 November 27, 1914, House of Lords Debates, 5th Series, Volume 18, Column 205:
http://hansard.millbanksystems.com/lords/1914/nov/27/defence-of-the-realm-consolidation-bill#column 205
¥ 1. — (1) Any offence against any regulations made under the Defence of the Realm Consolidation Act,
1914,(d) which is triable by court martial may, instead of being tried by a court martial, be tried by a civil court
with a jury, and when so tried the offence shall be deemed to be a felony punishable with the like punishment
as might have been inflicted if the offence had been tried by court martial.

# "The Official Secrets Acts and Official Secrecy", House of Commons Library paper, May 2, 2017:
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7422
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201.

202.

203.

204.

would be consultation under the Prosecutors Convention to determine the appropriate
forum.

Section 1 of the Official Secrets Act 1911 creates offences connected with spying and
espionage. Under section 1, a person commits the offence of spying if, "for any purpose
prejudicial to the safety or interests of the state”, they enter a prohibited place defined
under the Act; make a plan, sketch, model or note which is calculated to be useful to an
enemy; or communicate a plan, sketch, model or note calculated to be useful to an
enemy.

Following a notable legal case in 1962,%” the Law Lords ruled that section 1 was not
solely limited to spying, but included sabotage and other acts of physical interference.

The maximum term of imprisonment for offences related to espionage under section 1 of
the Official Secrets Act 1911 (as amended by the Official Secrets Act 1920) is fourteen
years. However, longer sentences are possible for a series of offences.

The maximum penalty for offences connected with the unauthorised disclosure of
information under the Official Secrets Act 1989 is two years' imprisonment or an
unlimited fine, or both.

Military Offences - Assisting an Enemy

205.

206.

207.

208.

The AFA 2006 does make provision for the trial and punishment of offences of assisting
an enemy, and misconduct on operations. These provisions are contained in sections 1-
5.8 Not all are relevant to the issue of espionage or terrorism, save for the offence in
section 1.

The offence of assisting an enemy, under section 1, is proved where a person subject to
service law, without lawful excuse intentionally communicates with an enemy; gives an
enemy information that would or might be useful to the enemy; fails to make known to
the proper authorities any information received by him from an enemy; provides an
enemy with any supplies; or harbours or protects an enemy other than a prisoner of war.

A person subject to service law who has been captured by an enemy also commits an
offence of assisting an enemy if, without lawful excuse, he intentionally serves with or
assists the enemy in the prosecution of hostilities or of measures likely to influence
morale; or in any other manner not authorised by international law. This would cover
conduct whereby a captured individual worked for the enemy's media and broadcast
propaganda messages on their behalf.

A person guilty of an offence under this section is liable to any punishment mentioned in
the Table in section 164, and any sentence of imprisonment imposed in respect of the
offence may be for life.

87 Chandler v Director of Public Prosecutions [1962] 3 W.L.R. 694
8 Armed Forces Act 2006: http://www.legislation.gov.uk/ukpga/2006/52/part/1/crossheading/assisting-an-

enemy-misconduct-on-operations-etc

/
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Espionage Cases Tried by UK Service Courts

209.

210.

211.

212.

213.

214.

Carl Hans Lody %- Lody was a junior lieutenant in the German Naval Reserve who
spied in Britain and Ireland at the start of the First World War. He had been a personal
acquaintance of the first director of German Naval Intelligence, Commander Fritz
Prieger, and in May 1914 he volunteered for service with the department. He was
originally given the task of reporting from southern France, but he was re-tasked in
August 1914 with spying against Britain and specifically the naval bases in the
Edinburgh-Leith area. German admiralty's files show that Lody had in fact become a spy
of his own free will and had signed a formal agreement with the naval intelligence
department before the war had begun.

Lody had little training for espionage. His only means of communication with his
superiors in Germany was by telegrams and letters to neutral countries. He sent a
number of telegrams using a simple code, but other highly incriminating messages were
sent in plain text without any coding. He did not know that MI5 was monitoring letters and
telegrams abroad, or that his messages would be intercepted. Lody was detected in his
very first message home.

He was tried in public by court-martial for "war treason", a rarely-used charge which
treated espionage as a war crime and was punishable by the death penalty. Lody
admitted in court that he had been a spy and had been sent to Britain by his superiors in
Berlin. He refused to name Fritz Prieger, the person who had recruited him: "that name |
cannot say as | have given my word of honour". He was convicted and taken to the
Tower of London to be executed by firing squad on the morning of 6 November 1914.

Willem Roos,* was a Dutch national who spied for Germany, having been recruited as
a spy by the German naval intelligence service N. He was tried by court martial in
Westminster's Middlesex Guild Hall on 17 July, the day before Janssen, and admitted his
guilt. The court martial sentenced Willem Roos and Haicke Janssen to death. On the
early morning of 30 July 1915, Roos was executed in the Tower of London by firing
squad.

Haicke Janssen,®" was a Dutch national who admitted espionage charges brought
against him. The court martial in Westminster Guild Hall on 16 July sentenced him and
Willem Roos to death by firing squad. On the early morning of 30 July 1915, Janssen
and Roos were executed in the Tower of London by firing squad.

Ernst Melin,*2 was a Swede, aged 49 in 1915, and the son of a member of the Swedish
parliament. During lunch with German colleagues whom he met in Hamburg, it was
suggested that he should go to London and find out naval and military secrets. Melin
subsequently accepted the German's offer and went to London and took lodgings in
Hampstead near Belsize Park Underground Station on 12 January 1915. Two
incriminating parcels were intercepted by the security services, inside of which when
examined, was some hidden writing in both English and German. The Gravesend parcel
contained another innocently worded letter in English, but under examination yet more

8 UK Security Service (MI5) records: https://www.mi5.gov.uk/carl-hans-lody
% Case Summary: http://www.stephen-stratford.com/janssen and roos.htm
91 Case Summary: http://www.stephen-stratford.com/janssen_and roos.htm
92 Case Summary: http://www.stephen-stratford.com/ernst_melin.htm
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215.

216.

invisible writing, in English, was discovered. This invisible letter was discussing the
movements of certain Royal Navy ships, and whether Melin would be able to find out
more definite information. Melin's court-martial took place on 20-21 August 1915 at the
Middlesex Guildhall. Melin was found guilty and sentenced to death. He was executed by
firing squad on 10 September 1915.

Augusto Alfredo Roggen, * was the son of a German who had become a Uruguayan
citizen in 1885, and he himself was married to a German lady. He had a good command
of English. He arrived in England on 30 May 1915. Roggen sent two postcards to
Holland. They were both intercepted, as they had been sent to addresses familiar to the
British Security Services. On 9 June 1915, Roggen booked into the Tarbet at Loch
Lomond, Scotland. He purchased a map of Loch Lomond and the head of Loch Long,
which is part of the Firth of Clyde. Loch Long was significant as it was a restricted area,
and fishing was banned. It had previously been used for testing torpedoes. On 9 June
1915 Roggen was arrested and found to be possession of a Browning revolver with 50
rounds of ammunition, together with fluids used for writing invisible messages. He was
also unable or unwilling to explain the postcards sent to known enemy espionage
addresses. Roggen was tried by courts-martial at Middlesex Guildhall, Westminster, on
20 August 1915. Roggen gave no evidence and made no statement. He was found guilty
and sentenced to death. Roggen was shot by firing squad at 6am on 17 September
1915.

Fernando Buschman ® was the son of a naturalised Brazilian Father and Brazilian
Mother, who was originally from Denmark. He started up a business in Brazil called
Buschman & Bello importing food from Germany and England, in turn exporting bananas
and potatoes back to thes countries. After the outbreak of the First World War, Buchman
travelled to Hamburg so he could tidy up his business affairs, which had been badly
affected by the anti-German feeling in the UK. He had had correspondence with Dierks,
a Dutch business known as a major organising officer for spies sent to the UK. His
communications had been intercepted by British Security Services but he denied any
espionage. His court-martial took place on 29-30 September 1915, at Middlesex
Guildhall, and he pleaded not guilty. Buschman presented evidence on his own behalf.
Buschman was found guilty and sentenced to death by shooting. At 7am on 19 October
1915, he was executed by firing squad.

Irving Guy Ries, * - Irving Guy Ries was an alias, and during his court-martial he
consistently refused to disclose his real name, as he stated that he wished to protect
other people, mainly in the USA. On 4 July 1915 he arrived in England. British Security
Services intercepted a telegram dated 9 July 1915, transferring the sum of £40, sent to
Ries by N.M. Cleton of 72a Prevenier Stracht, Rotterdam. This Dutch address was
already viewed by the British Security Services as another address using by German spy
organisations. He travelled further afield, to London, Liverpool, Newcastle Glasgow and
Edinburgh. On 9 August 1915, Ries went to the American Embassy in London to obtain
a visa for his passport, as he wished to travel to Rotterdam. When the American Vice-
Consul examined his American Passport, he noticed that the passport appeared to be a
forgery. The American let Ries leave the Embassy and then contacted the police. When

% Case Summary: http://www.stephen-stratford.com/augusto _roggen.htm
% Case Summary: http://www.stephen-stratford.com/buschman.htm

1

/ % Case Summary: http://www.stephen-stratford.com/irving ries.htm
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questioned by police, he admitted the passport was a forgery. Herefused to provide
details about his birth, apart from saying that his Father was Dutch and his Mother was
Scottish. He also denied working for the Germans, and stated that the telegrams he
received from Rotterdam were payments for legitimate business transactions. He was
tried by court-martial held at Middlesex Guildhall on 28-29 September 1915. Ries
pleaded not guilty. Ries does not appear to have actually sent any information to the
Germans. The implication was that Ries was travelling to Rotterdam, so he could present
a verbal report. Ries was found guilty and sentenced to death by shooting. At 7am on 27
October 1915, Ries was executed by firing squad.

217. Albert Meyer,® 22, At the time his arrest, Albert Meyer was 22 years old. In June 1914,
he started working as a cook at Cabins Ltd, Oxford Street, London. He then worked as a
waiter in Blackpool, before returning to live in various lodging in London's Soho area. He
tended to move around, as he kept making promises about paying his rent to his various
landladies, but not usually paying it. He was allowed to travel to Holland, returning to UK
during May 1915, and moved into lodgings in the Soho area. On 20 May 1915, Albert
Meyer married Catherine Rebecca Godleman at St. Pancras Registry Office. British
Security Services intercepted a letter sent to a suspicious address in The Hague,
Holland. Late in August 1915, another suspicious letter was intercepted by the British
Security Services. He was tried by court-martial held at Middlesex Guildhall on 5-6
November 1915. He was found guilty and sentenced to death by shooting. Meyer's
appeal was rejected. The Danish Embassy denied that Meyer was a Danish subject, and
it appears that he was either German or Turkish. At 7.45am on 2 December 1915, Albert
Meyer was executed by firing squad.

218. Ludovico Hurwitz-y-Zender,®” was born in Lima, Peru, in 1878. His Father as Peruvian,
although his Grandparents were Scandinavian who decided to settle in Peru. Zender
was well educated and fluent in English and French. In August 1914, Zender left Peru for
Europe, travelling via the USA, claiming that he was intending to trade in paper,
handkerchiefs and various food products. He eventually arrived in Glasgow. Part of the
evidence against him was that British Security Services had intercepted telegrams sent
during late May 1915 to an address in Oslo, which they knew was acting as a collection
point for the German Intelligence Services. All the telegrams were sent by Zender, all
were signed in his own hame and gave his address as 59 Union Street in Glasgow.
Zender was tried by court-martial on 20-22 March 1916, at Caxton Hall Westminster. He
pleaded not guilty, but he was found guilty and sentenced to death by shooting. Zender's
appeal was rejected, as was an appeal from the Peruvian Embassy. At 7am on 11 April
1916, Zender was executed by firing squad.

219. Private Schurch - The only record discovered from the Second World War®® was of the
trial of Private Theodore John William Schurch, RASC,*® who was tried on 12
September 1945 by General Court-Martial at Duke of York’s HQ, Chelsea SW3. He was
charged with nine counts under the Army Act 1881'% in that he committed a civil offence

% Case Summary: http://www.stephen-stratford.com/albert meyer.htm

7 Case Summary: http://www.stephen-stratford.com/zender.htm

% Stephen Stratford's British Criminal and Military History, 1900 to 1999: http://www.stephen-
stratford.com/schurch.htm

% Rovyal Army Service Corps

190 probably section 4(3): Treacherously holds correspondence with or gives intelligence to the enemy, or
treacherously or through cowardice sends a flag of truce to the enemy.
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220.

221.

222.

that is to say treachery contrary to Section 1 of the Treachery Act 1940. He faced an
additional charge of desertion. He was found guilty on all ten charges and sentenced to
death. Schurch was hanged at Pentonville Prison on 4 January 1946.

There is no other record of any case in recent times being tried by UK Service Court for
espionage. While jurisdiction has been exercised in relation to Official Secrets Act
offences, these offences were low level offending, involving careless handling of
classified information, as detailed below.

RAF Case - Official Secrets Act allegation, eventually prosecuted under s.69 of the Air
Force Act 1955, as Conduct to prejudice of air-force discipline.’®! He was tried in the
1980s by RAF Court-Martial. The defendant was an RAF Cpl. He pleaded guilty and was
reduced to the ranks. He did not receive a custodial sentence.

Army Corporal - Official Secrets Acts allegations prosecuted in or about 1998 before a
court martial in Germany, under the substantive provisions of the Official Secrets Act.
The defendant pleaded guilty at court martial and was sentenced to 6 months military
detention.

Espionage Cases Tried by UK Civilian Courts

223.

224.

Carl Muller and John Hahn- Muller was enlisted as a secret agent by the Germans, not
least because he could speak a number of languages fluently. In February of 1915, he
joined forces with John Hahn. Hahn, who was British-born and a British subject, although
his parents were both German. When Hahn was 14, his Father sent him to Germany,
where he remained for a number of years, before returning to England. However, with
the outbreak of war Hahn had serious financial problems which left him vulnerable to
bribery. The two men sent incriminating letters to the Germans. Muller was tried at the
Central Criminal Court (Old Bailey) on 2-4 June 1915 and pleaded not guilty. He was
convicted and sentenced to death. He was executed on 23 June 1915. Hahn pleaded
guilty at his trial and was sentenced to seven years imprisonment.

George Traugott Breeckow and Lizzie Louise Wertheim.'%? Breeckow was born in
Germany but later became a US citizen. He returned to Germany on 28 May 1914 and
tried to obtain work as an Imperial Messenger, or courier, to neutral countries, especially
the USA. He arrived at Gravesend, using the alias of Reginald Rowland, on 11 May
1915. He travelled to London where he booked into the Ivanhoe Hotel, Bloomsbury
Street and subsequently sent a letter to his contact, Mrs Wertheim. Mrs Wertheim had
been recruited by German Intelligence. The couple travelled to Bournemouth and then to
various locations in Scotland which contained naval ports that were prohibited for aliens
to enter. On 4 June 1915, Breeckow was arrested. While examining Breeckow's
property, some rice paper was found hidden inside a shaving brush. On this paper, in
Breeckow's handwriting, were the details of several Royal Navy vessels. Wertheim was
arrested on 9 June 1915. When her possessions were searched, a letter addressed to

01 Any person subject to air-force law who is guilty, whether by any act or omission or otherwise, of conduct
to the prejudice of good order and air-force discipline shall, on conviction by court-martial, be liable to
imprisonment for a term not exceeding two years or any less punishment provided by this Act.

102 Case Summary: http://www.stephen-stratford.com/breeckow.htm
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one of Breeckow's aliases was found. Both Breeckow and Wertheim were tried together
at the Central Criminal Court (Old Bailey) in London, on 14-17 September 1915. Both
pleaded not guilty to the charges, although during the trial Breeckow admitted a great
deal which protected Wertheim. The jury took just eight minutes to decide that both of
them were guilty. Wertheim was sentenced to ten years imprisonment, and Breeckow
was sentenced to death by shooting. Breeckow's appeal to the Court of Criminal Appeal,
and Petition to King George V were all refused. At 7am on 26 October 1915, Breeckow
was executed by firing squad.

225. Cyprus Spy Case’® — This involved allegations against eight members of 9 Signal
Regiment, namely five airmen and three soldiers, based at Ayios Nikolaos in Cyprus.
They were tried for handing over thousands of classified documents to Soviet agents.
The case was tried at the Central Criminal Court in London. The prosecution was almost
wholly dependent on confessions extracted by Service police.'* The facts were,

On 3rd February 1984 a senior aircraftsman of 9 Signal Regiment based in
Cyprus failed to complete unit clearance procedures prior to being posted back to
the United Kingdom. On the 6th February he was interviewed by the Deputy Unit
Security Officer of the Regiment. From this interview it appeared that a breach of
security had occurred and the senior aircraftsman was arrested. His case was
referred to the RAF Provost and Security Service in Cyprus. Subsequently, the
Army Special Investigations Branch was also brought in since it appeared that
soldiers as well as RAF personnel were involved. As is the standard procedure
where a breach of the Official Secrets Acts may have occurred, the Ministry of
Defence Security authorities brought the matter to the attention of the Director of
Public Prosecutions during the course of their investigation. On the 15th March
1984, in view of the seriousness of the alleged breaches of security, the director
asked the Metropolitan Police Special Branch to assume responsibility for the
conduct of the investigation and in the light of their investigation he considered
that the evidence justified prosecutions under the Official Secrets Acts.

On the 11th April the Attorney General consented to the prosecution of seven
servicemen who were charged on the 13th April. The Attorney-General
subsequently consented to the prosecution of an eighth serviceman, who was
charged on the 8th June 1984.

226. The servicemen charged were all acquitted.’® The main reason for this was "the
defendants were subjected to long periods of interrogation and detention"'® such that
their resulting signed confessions, "apparently without any supporting evidence", %"

103 See Op Cit, FN109

102 Historical Dictionary of British Intelligence, 2nd Edition (2014), by Nigel West (the the pen name of the
military historian, Rupert William Simen Allason), at p.48.

195 Summary of the facts from the statement to the House of Lords by The Parliamentary Under-Secretary of
State, Home Office (Lord Glenarthur), Official Secrets Trial: 9 Signal Regiment, HL Deb 29 October 1985 vol 467
cc1482-92: http://hansard.millbanksystems.com/lords/1985/oct/29/official-secrets-trial-9-signal-regiment

196 bid, Lord Boston of Faversham, at §1484

107" per Lord Wigoder, ibid, §1485. See, at §1486: "I think, in this case that the question must arise as to
whether the provost and security services have in fact the experience or the impartiality, in carrying out
investigations of this sort, to do so entirely satisfactorily. Clearly, the Special Branch have to be broughtinon a

¢
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which comprised the principal evidence against them were ruled as voluntary at their
trial.

227. The case led to the production of a Report by David Calcutt QC based on his inquiry into
the investigations carried out by the service police in Cyprus in February and March
1984. This concluded that "the actions of the Service police in Cyprus had been in good
faith throughout, but the police were over zealous in regard to the suspected breaches of
security (that is, the counter-intelligence function) at the expense of observing the legal
safeguards necessary if an offender is to be brought to justice..."'%

228. Maychell Case'™ — In or about 1993, a Territorial Army''® Intelligence Corps officer,
Captain Carole Maychell, was accused of spying for Russia. it was alleged she had had
a relationship with an East German businessman named Peter Zuckerman. It was said
that she had visited him without official permission from the military authorities and had
been passing secrets to the Russians over a 10-year period. Captain Maychell had been
arrested by the Army's Special Investigations Branch (SIB). Captain Maychell was never
prosecuted. She was awarded

"more than £50,000 in an out-of-court settlement. It is compensation for the
mental torment caused by her ordeal at the hands of MI5 and the Army's Special
Investigation Branch six years ago that she says drove her repeatedly to attempt
suicide as she teetered on the brink of madness."'!

Terrorism

Tried by UK Service Court

229. The Easter Uprising 1916 - This was an armed rebellion by Irishmen during the course
of which 171 people were tried by Field General Courts Martial.''? 14 of the death
sentences were confirmed, and they were then shot at Kilmainham Jail, Dublin.'"®

230. No recorded cases could be found of any serviceman being tried before a Service Court
for any type of terrorist offence.

231. ltis theoretically possible for an offence of terrorism to be tried before the court martial.
In practice, and following the Prosecutors Convention, the DSP would consult with the
Attorney General and DPP over the most appropriate forum for disposal, in accordance

case of this nature. It is apparent from the satement made today that some 36 days elapsed from the original
discovery that there had been a breach of security to the time that the Special Branch were brought in."

108 Espionage and Secrecy (Routledge Revivals): The Official Secrets Acts 1911, Rosamund Thomas (1991), at
p.199

99 See, Op Cit, FN104, "Historical Dictionary of British Intelligence", at p.280

10 Now called the Army Reserve

111 See News reports: http://photosl.blogger.com/blogger/1330/2129/1600/Carole%20Maychell%20Case.png
and Blog of Michael John Smith, https://parellic.blogspot.com/2006/08/carole-maychell-affair-spy-who-
never.html See also, "TA officer charged with spying is released", independent, 9 April 1993:
http://www.independent.co.uk/news/uk/ta-officer-charged-with-spying-is-released-1454341.html

2 National Archives records: http://www.nationalarchives.gov.uk/help-with-your-research/research-
guides/ireland-easter-rising-1916/#6-courts-martial-and-prisoners

113 Stephen Stratford's British Criminal and Military History, 1900 to 1999. The 1916 Easter Uprising:
http://www.stephen-stratford.com/easter.htm
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with the interests of justice and maintaining public confidence. While there have been no
such cases in recent times, if the court martial were to try a terrorism case, the
prosecution would be likely to draw upon the expertise of Treasury counsel to do so.

Tried by UK Civilian Courts

232.

233.

234.

There have been several quite recent cases of servicemen involved in terror offences or
extremist behaviour (in particular, belonging to radical right wing groups).

Ciaran Maxwell — A British soldier (Royal Marine) charged Contrary to section 5
Terrorism Act 2006 with N.Ireland-linked terror offences, Maxwell allegedly obtained
chemicals and components for bombs between 2011 and 2016, as well as an image of a
Northern Ireland police pass and items of police uniform. He was also charged with
"creating and maintaining hides in England and Northern Ireland to store explosive
substances, explosive devices, components for explosive devices, ammunition,
weapons." " At his trial at the Central Criminal Court (Old Bailey)on 3™ February 2017,
he admitted his guilt. On 31 July 2017, he was sentenced to 18 years imprisonment.'"

Extremism - Four British soldiers''® were arrested on suspicion of right-wing terrorism —
they were alleged to be members of banned UK neo-Nazi group National Action. The
arrests under the Terrorism Act were made following a police force-led operation
supported by the army. The Army spokesman confirmed that the matter is now the
subject of a civilian police investigation.'” It is therefore highly likely that any eventual
trial will be before the civilian courts.

14 hitps://www.geo.tv/latest/113420-British-soldier-charged-with-Nireland-linked-terror-offences
115 BBC News, 31 July 2017: http://www.bbc.com/news/uk-northern-ireland-40774233

116 “British soldiers arrested on suspicion of right-wing terrorism", CNN, September 5, 2017:
http://www.cnn.com/2017/09/05/europe/british-army-national-action/index.html

117 »

Neo-Nazi arrests: National Action suspects are in the Army", BBC News, 5 September 2017:

http://www.bbc.com/news/uk-41161233
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UNITED STATES OF AMERICA

Jurisdiction of Military Courts

235. The Uniform Code of Military Justice (UCMJ)*® is a Congressional Code of Military
Criminal Law applicable to all military members worldwide. This provides for both the
structure of military justice, both summary and by court martial, and defines in Article 2
those subject to the UCMJ. This includes members of the armed forces, reservists on
active duty, National Guard in federal service as well as certain other categories
including prisoners of war.

236. The UCMJ includes what are known as the Punitive Articles (UCMJ Subchapter X.
Punitive Articles Section 877 Article 77), which are the enumerated offences enacted by
Congress that may be tried in the military courts created by Congress in the UCMJ.
Almost all of these offences require, as a jurisdictional predicate, that the person
accused was "subject to the Code" at the time of the violation.

237. There are three kinds of courts-martial in each of the armed forces --
(1) General courts-martial, consisting of--
(A) a military judge and not less than five members: or

(B) only a military judge, if before the court is assembled the accused, knowing
the identity of the military judge and after consultation with defense counsel,
requests orally on the record or in writing a court composed only of a military
judge and the military judge approves;

(2) Special courts-martial, consisting of--
(A) not less than three members; or
(B) a military judge and not less than three members; or

(C) only a military judge, if one has been detailed to the court, and the accused
under the same conditions as those prescribed in clause (1)(B) so requests;
and

(3) Summary courts-martial, consisting of one commissioned officer.

238. The General court-martial has jurisdiction to try persons subject to the UCMJ for any
offence made punishable by the UCMJ. General courts-martial also have jurisdiction to
try any person who by the law of war is subject to trial by a military tribunal and may
adjudge any punishment permitted by the law of war. However, a general court-martial of
the kind specified in section 816(1)(B)''° of this title (article 16(1)(B)) shall not have
jurisdiction to try any person for any offence for which the death penalty may be
adjudged unless the case has been previously referred to trial as noncapital case.

118 The copy accessed for this report was available at: http://www.au.af.mil/au/awc/awcsate/ucmj.htm
/119 A military judge sitting alone, without court members, with the consent of the accused
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239. Special courts-martial have jurisdiction to try persons subject to the UCMJ for any
noncapital offence made punishable by the UCMJ and, under such regulations as the
President may prescribe, for capital offences. Special courts-martial may not pass a
death sentence, dishonourable discharge, dismissal, confinement for more than six
months, hard labour without confinement for more than three months, forfeiture of pay
exceeding two-thirds pay per month, or forfeiture of pay for more than six months. A
bad-conduct discharge may be adjudged provided certain specified conditions are
fulfilled.

240. Summary courts-martial have jurisdiction to try persons subject to the UCMJ, except
officers, cadets, aviation cadets, and midshipman, for any noncapital offense made
punishable by the UCMJ. No person with respect to whom summary courts- martial have
jurisdiction may be brought to trial before a summary court- martial if he objects thereto,
in which case, trial may be ordered by special or general court-martial as may be
appropriate. Summary courts-martial may, under such limitations as the President may
prescribe, adjudge any punishment not forbidden by the UCMJ except death, dismissal,
dishonourable or bad- conduct discharge, confinement for more than one month, hard
labour without confinement for more than 45 days, restrictions to specified limits for more
than two months, or forfeiture of more than two-thirds of one month's pay.

241. A military judge shall be detailed to each general court-martial. Subject to regulations of
the Secretary concerned, a military judge may be detailed to any special court-martial.
The military judge shall preside over each open session of the court-martial in which he
has been detailed. A military judge shall be a commissioned officer of the armed forces
who is a member of the bar of a Federal court or a member of the bar of the highest
court of a State and who is certified to be qualified for duty as a military judge by the
Judge Advocate General of the armed force of which such military judge is a member.'?°

Legal Representation
242. The UCMJ gives a right to be represented by counsel. Section 827. ART. 27(2) provides

Trial counsel or defense counsel detailed for a general court-martial-

(1) must be a judge advocate who is a graduate of an accredited law school or
is a member of the bar of a Federal court or of the highest court of a State; or
must be a member of the bar of a Federal court or of the highest court of a
State; and

(2) must be certified as competent to perform such duties by the Judge
Advocate General of the armed force of which he is a member.

120 yCMJ, Section 826. ART. 26:
http://www.au.af.mil/au/awc/awcgate/ucmi.htm#826.%20ART.%2026.%20MILITARY%20JUDGE%200F%20A%
20GENERAL%200R%20SPECIAL%20COURT-MARTIAL
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Appeals 121

243. In all cases, where a review of the court-martial is required, it shall be reviewed by the
officer with authority to convene a general court-martial for the command which held the
trial and, subsequently, by the department that includes the armed force of which the
accused is a member. In other words, if the accused is a soldier, by the Army
Department etc.

244,

If his submission is not successful, he may appeal to the Court of Military Review and
from there to the Court of Military Appeals. This court will automatically review cases in
which the sentence, as affirmed by a Court of Military Review, extends to death.
Ultimately, appeal lies to the United States Supreme Court, under a writ of certiorari.

Espionage and Spying

245. Article 106a covers espionage and provides that:

(A) (1) Any person subject to this chapter who, with intent or reason to believe
that it is to be used to the injury of the United States or to the advantage of a
foreign nation, communicates, delivers, or transmits, or attempts to
communicate, deliver, or transmit, to any entity described in paragraph (2), either
directly or indirectly, any thing described in paragraph (3) shall be punished as a
court-martial may direct, except that if the accused is found guilty of an offense
that directly concerns (A) nuclear weaponry, military spacecraft or satellites, early
warning systems, or other means of defense or retaliation against large scale
attack, (B) war plans, (C) communications intelligence or cryptographic
information, or (D) any other major weapons system or major element of defense
strategy, the accused shall be punished by death or such other punishment as a
court- martial may direct.

(2) An entity referred to in paragraph (1) is—
(A) a foreign government;

(B) a faction or party or military force within a foreign country, whether
recognized or unrecognized by the United States

(C) a representative, officer, agent, employee, subject, or citizen of such
government, faction, party, or force.

(3) A thing referred to in paragraph (1) is a document, writing, code book, signal
book, sketch, photograph, photographic negative, blueprint, plan, map, model,
note, instrument, appliance or information relating to the national defense.”

246. The persons "subject to this Chapter" is a reference to the personal jurisdiction

established by the UCMJ in Article 2. Persons "subject to the Chapter" as defined in
Article 2 include members of the armed forces, reservists on active duty, national guard

"1 SUBCHAPTER IX. Post-Trial Procedure and Review of Courts-Martial
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in federal service; but also some others: retired members of the armed forces,2
prisoners of war in US custody (but note they do not become subject to the UCMJ until
they are captured and become POWs), cadets and midshipmen, among others.

247. There is, however, one crime enumerated in the Punitive Articles that does NOT require
the accused be "subject to this chapter" at the time of the offense: Spying. This states
(note the absence of the "subject to this chapter language):

906. ART. 106. SPIES

Any person who in time of war ' is found lurking as a spy or acting as a spy in
or about any place, vessel, or aircraft, within the control or jurisdiction of any of
the armed forces, or in or about any shipyard, any manufacturing or industrial
plant, or any other place or institution engaged in work in aid of the prosecution
of the war by the Unites States, or elsewhere, shall be tried by a general court-
martial or by a military commission and on conviction shall be punished by
death.

248. A military court (court-martial or military commission) therefore is vested with jurisdiction
over "any person", which includes individuals not subject to the Code, if they commit this
offence (which carries a mandatory death penalty). However, there is one major
restriction: the "in time of war" limitation.

249. The meaning of "time of war" for the Punitive Articles is defined by the Manual for Courts
Martial,*** the "regulations” issued by the President pursuant to the authority delegated to
him by the UCMJ to provide "rules and procedures” to implement the UCMJ. Specifically,
the Rules for Courts Martial provides:

(19) “War, time of. ” For purpose of R.C.M. 1004(c)(6) and of implementing the
applicable paragraphs of Parts IV and V of this Manual only, “time of war”
means a period of war declared by Congress or the factual determination by
the President that the existence of hostilities warrants a finding that a "time of
war" exists for purposes of . . . Part IV (the Punitive Articles) of this Manual.

250. This means is that if the US has declared war, or if a President made this factual
determination that a time of war exists for purposes of the UCMJ/Manual for Courts
Martial, and if an individual engages in espionage in violation of Article 106, a military
court could try that individual. However, as far as is known, there has not been a "time of
war" finding in the past 50 years. The U.S. has not declared war on another nation since
1942 (Romania was the last nation it declared war against).

251. Consequently, while it is possible to exercise jurisdiction in certain circumstances, there
is no contemporary practice asserting this jurisdiction.

122 The rather bizarre case of former Master Sergeant Hennis who was tried and convicted of the murder of a
mother and child. On appeal a re-trial was ordered and he was acquitted. He then re-enlisted in the Army,
eventually retiring in 2004 as a master sergeant. When DNA analysis had improved, experts said the DNA from
the victim's rape kit was consistent with Hennis' DNA. A team of military attorneys evaluated the case and the
Army decided to pursue it. Hennis was recalled to active duty two years after his retirement and promptly
arrested on three counts of murder. He was re-tried and convicted and sentenced to death: CNN report
available at http://www.cnn.com/2014/07/18/us/death-row-stories-hennis/index.html

13 Emphasis added

124 Available: http://jsc.defense.gov/Portals/99/Documents/MCM2016.pdf?ver=2016-12-08-181411-957
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EAN

DUTIES OF AN EXPERT

252. In preparing this report, our attention has been drawn to the Civil Procedure Rules of
England and Wales, and in particular, Part 35 (Experts and Assessors) and Practice
Direction 35 (Experts and Assessors).

253. We fully understand our duties to the courts when giving an expert report.

DECLARATION OF TRUTH

254. | confirm that | have made clear which facts and matters referred to in this report are

within my own knowledge and which are not. Those that are within my own knowledge |

confirm to be true. The opinions | have expressed represent my true and complete
professional opinions on the matters to which they refer.

/W@w? f%gp&ﬂ\ﬁ "

ANTHONY PAPHITI

2{7 November 2017

PROFESSOR CHB GARRAWAY CBE

/7‘7’ November 2017
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Pakistan, terrorists & China: Read how
India's superspy Ajit Doval wants to tackle
all 3

By Dinesh Narayanan, ET Bureau | Updated: Sep 30, 2016, 02.41 PM IST

It is well known that Ajit Doval has prime
minister Narendra Modi’s ear and, by many
accounts, a firm hand in shaping India’s
foreign policy and strategic responses. It is
now common to refer to his approach as the
Doval doctrine. What exactly is it? ET pieced
together what it could be from the public
speeches and interactions Doval has had
before and after he became the National
Security Advisor.

Many see national security advisor Ajit Doval’s hand in

the strategic shift in India’s diplomatic engagement and The initial bonhomie of the Narendra Modi

government with Islamabad having blown off

in a spate of cross-border attacks and an
escalating conflict in Kashmir, India has rapidly begun a global diplomatic offensive against
Pakistan and beefing up its military muscle.

military preparedness.

On Friday, it struck a deal to buy 36 Rafale fighters from France. In the past few months it
has been, with Israeli help, developing and testing missiles of different range. Meanwhile, it
beefed up strategic cooperation with the US with the signing of the Logistics Exchange
Memoranda of Agreement that allows access to supplies and services support to each
other’s military.

While the guns seem to be trained on Pakistan, the developments indicate that India is
building strategic depth against China as well, especially in the Indian Ocean.

Many see national security advisor Ajit Doval’s hand in the strategic shift in India’s
diplomatic engagement and military preparedness. The NSA believes India has to be
prepared for a two-front war. "India has two neighbours, both nuclear powers (which) share
a strategic relationship and a shared adversarial view of India," he said at the Hindustan
Times Leadership Summit last November.

Reproduced here are Doval’s strategy for Pakistan, China and Kashmir articulated in his
public speeches and interactions. They have been edited for clarity.

How to Tackle Pakistan
February 21, 2014. SASTRA University, Thanjavur, Tamil Nadu

We engage an enemy in three modes. One is a defensive mode. That is, all the
chowkidars (security guards) and chaprasis (attendants) you see outside. If somebody
comes here we will prevent him (from hurting us). We will defend. One is defensive
offence. That is, to defend ourselves we will go to the place from where the offence is
coming. The third is the offensive mode, where you go outright.

Nuclear threshold is a difficulty in the offensive mode but not in the defensive offence
mode. We are working today only in the defensive mode. In defensive offence we start
working on the vulnerabilities of Pakistan—it can be economic, internal security, political,
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its isolation internationally by exposing their terrorist activities. It can be defeating their
policies in Afghanistan—making it difficult for them to manage internal political balance or
internal security.

In the defensive mode if you throw a hundred stones at me, | may stop 90 but still 10
would hurt me.

How to Smother Terrorists
February 21, 2014. SASTRA University, Thanjavur, Tamil Nadu

Deny them (terrorists) weapons, funds and manpower. Funding is denied to terrorists by
countering it with funds. If they (Pakistan) have got a budget of Rs 1,200 crore and we can
match it with Rs 1,800 crore, they (terrorists) are all on our side. They are mercenaries.

India is a much bigger economy. We will match them money for money, deny them
weapons and we will deny them recruitment. That is extremely important. (We have to)
work amongst Muslim youth. We have to work among the youth through Muslim
organisations. Muslim organisations are willing, and are capable and keen to save their
children from their (terrorists) influence.

We not only have deterrence (against) Pakistan but even (against) the separatists. | have
been with an organisation where we maintain a lot of contact with these groups. The
Hurriyat or the separatists cannot be paid by the IS| (Pakistan spy agency Inter-Services
Intelligence) or influenced by the ISI more than what Indian intelligence or the Indian state
can do. We are much more powerful than them. Why is it that they still always tilt towards
Pakistan? Why is it that there is no one who is prepared to speak on behalf of India among
the Kashmiri Muslims? They cannot as strongly articulate the Indian position. (Because)
they are afraid of ISI. They have been given the highest form of security, the comfort, even
their medical treatment is borne by the Indian government.

This policy of appeasement and no deterrence has impelled people to become anti-
national and take all the advantages from India. There is no cost involved in that. You can
take all advantages and still remain antinational and still undermine India’s national
interests. That is the root cause.

And | can never win because either | lose or there is a stalemate—you start war at your
time, you throw stones when you want, you have peace when you want, you have talks
when you want. In the defensive offence mode, we will see where the balance of
equilibrium is.

Pakistan’s vulnerability is many times higher than that of India. Once they know that India
has shifted its gear from the defensive mode to defensive offence, they will find that it is
unaffordable for them. You can do one Mumbai, you may lose Balochistan. There is no
nuclear war involved in that and there is no troops engagement. If you know the tricks, we
know the tricks better than you.

Facing China
August 21, 2010, Universal Brotherhood Day at Vishwa Adhyayan Kendra or Centre for
International Studies

China’s comprehensive national power is about three times higher than India. And in the
next 50 years we will not be able to equal it. China is converting its economic power into its
military and strategic power at a very fast rate, faster than what we had anticipated. They
have advanced their strategic ability build-up by about 10 years. They have become
almost a blue-water Navy.

| think the best strategy for India would be to develop its missile capacity to a very high
degree. China is extremely vulnerable today because all its comprehensive national power
will be burst if its economic installations are threatened. And as China is progressing at a
very fast pace its economic installations are coming up very fast. You know we say what
sort of strateaic weapons can we use aqainst Pakistan. There is nothina.
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Read more: Meet the man who made India cross the line with Pak

Some cotton and wheat fields, apart from that what is there? Who do you hit? Whereas
they can hit a lot of things in India to de-capacitate you. If China understands that India’s
missile striking capacity is so much that we can reach Guangzhou, Shanghai and the port
areas, that is, within 24 hours their economic capacity would be de-capacitated (it will be a
deterrence). India has got to make up its mind to develop its strategic missile capacity.

Fortunately, | think, there has been a lot of pressure and the government has been going
ahead and | think in the last three years there has been considerable progress.

Second, we still have air superiority over them. We will probably have to make up for the
delays that have come up in (buying/developing) the long range and mid-air refuelling
planes. There is no point in going for tanks. Tank battles are over. In China, in any case, it
will not be there and in Pakistan they may not be required. So let us not go in for the
development of MBT (main battle tank) but probably [spend time and money on] light
combat aircraft.

But the most important thing is will you be able to outdo China in some of the selected
critical areas of economic activity. We had a serious edge in IT but now they are catching
up fast. We had the edge in services with our knowledge of accountancy, law and banking
but probably we are losing that edge also. Manufacturing they are already ahead. We will
have to think of our entrepreneurs our businessmen, we have to think the new paradigms
in which growth models have to operate. Because the goodwill for India, the support for
India in this area of activity globally is much more than for China.
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BJP leader threatens to ‘break’ Pakistan into ‘four pieces’ | Pakistan Today
BJP leader threatens to ‘break’ Pakistan into ‘four pieces’
SEPTEMBER 30, 2017 BY AGENCIES

NEW DELHI: BJP leader Subramanian Swamy has threatened that India would break Pakistan into four pieces.

India, he added, would be ready for such a move around April 2018. In an interview with an Indian news agency, he
said: “There is no need for India to weep, but it will teach a lesson to Pakistan.”

- |

He said that now China had mended its ways. “Now China has also started speaking against Pakistan,” he

claimed. Swamy said that China was asking Pakistan to improve its ties with India. Reacting to Subramanian
Swamy’s statement, AML chief Sheikh Rasheed said that Pakistan’s security is insurance of India.

“India will be eliminated if it made any mistake,” he maintained. PTI vice-chairman Shah Mahmood Qureshi said that
the evil eye being cast on Pakistan will be gouged out. Jamaat leader Sirajul Haq said that India has waged an
undeclared war. “We will not let India establish its hegemony in the region,” he maintained.

https://www.pakistantoday.com.pk/2017/09/30/bjp-leader-threatens-to-break-pakistan-into-four-pieces/
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communication could give. I am glad to note that you also reached the same
conclusion.

There is no doubt that difficulties, present or arising, between two countries,
can be solved only when direct relations exist between them; and that, on the
other hand, they have no chance for solution in the absence of such relations.
I shall take the liberty further to express the opinion that the abnormal situ-
ation, to which you correctly refer in your message, has an unfavorable effect
not only on the interests of the two states concerned, but also on the general
international situation,-increasing the element of disquiet, complicating the
process of consolidating world peace and encouraging forces tending to disturb
that peace.

In accordance with the above, I gladly accept your proposal to send to the
United States a representative of the Soviet Government to discuss with you
the questions of interest to our countries. The Soviet Government will be rep-
resented by Mr. M. M. Litvinov, People’s Commissar for Foreign Affairs, who
will come to Washington at a time to be mutually agreed upon.

I am, my dear Mr. President,

Very sincerely yours,
MigsAL KALININ

Mr. FRANKLIN D. ROOSEVELT,

President of the United States of America,
Washington.

EXCHANGE OF COMMUNICATIONS BETWEEN THE PRESIDENT OF THE UNITED
STATES AND MAXIM M. LITVINOV PEOPLE’S COMMISSAR FOR FOREIGN AF-
FAIRS OF THE UNION OF SOVIET SOCIALIST REPUBLICS!

President Roosevelt to Mr. Litvinoff

Trae WaITE HOoUSE
Washington, November 16, 1933
My dear Mr. LiTviNov:

I am very happy to inform you that as a result of our conversations the
Government of the United States has decided to establish normal diplomatic
relations with the Government of the Union of Soviet Socialist Republics and
to exchange ambassadors.

I trust that the relations now established between our peoples may forever
remain normal and friendly, and that our nations henceforth may codperate
for their mutual benefit and for the preservation of the peace of the world.

I am, my dear Mr. Litvinov,

Very sincerely yours,
FrankLIN D. ROOSEVELT
Mr. MaxmM M. LiTviNov,
People’s Commissar for Foreign Affairs,
Union of Soviet Socialist Republics.

1 Press release from the White House.
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Mr. Litvinoff to President Roosevelt

Washington, November 16, 1933
My dear Mr. PRESIDENT:

I am very happy to inform you that the Government of the Union of Soviet
Socialist Republics is glad to establish normal diplomatic relations with the
Government of the United States and to exchange ambassadors.

I, too, share the hope that the relations now established between our peoples
may forever remain normal and friendly, and that our nations henceforth may
cooperate for their mutual benefit and for the preservation of the peace of the
world.

I am, my dear Mr. President,

Very sincerely yours,
MaxiM LITVINOFF
People’s Commassar for Foreign Affairs,
Union of Soviet Socialist Republics
Mr. FRANKLIN D. ROOSEVELT,
President of the United States of America,
The White House.

Mr. Litvinoff to Prestdent Roosevelt

Washington, November 16, 1933
My dear Mr. PRESIDENT:

I have the honor to inform you that coincident with the establishment of
diplomatic relations between our two governments it will be the fixed policy
of the Government of the Union of Soviet Socialist Republics:

1. To respect scrupulously the indisputable right of the United States to
order its own life within its own jurisdiction in its own way and to refrain
from interfering in any manner in the internal affairs of the United States, its
territories or possessions.

2. To refrain, and to restrain all persons in government service and all
organizations of the government or under its direct or indirect control, includ-
ing organizations in receipt of any financial assistance from it, from any act
overt or covert liable in any way whatsoever to injure the tranquillity, pros-
perity, order, or security of the whole or any part of the United States, its ter-
ritories or possessions, and, in particular, from any act tending to incite or
encourage armed intervention, or any agitation or propaganda having as an
aim, the violation of the territorial integrity of the United States, its territories
or possessions, or the bringing about by force of a change in the political or
social order of the whole or any part of the United States, its territories or
possessions.

3. Not to permit the formation or residence on its territory of any organiza-
tion or group—and to prevent the activity on its territory of any organization
or group, or of representatives or officials of any organization or group—which
makes claim to be the government of, or makes attempt upon the territorial
integrity of, the United States, its territories or possessions; not to form, sub-
sidize, support or permit on its territory military organizations or groups hav-
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ing the aim of armed struggle against the United States, its territories or
possessions, and to prevent any recruiting on behalf of such organizations and
groups.

4. Not to permit the formation or residence on its territory of any organiza-
tion or group—and to prevent the activity on its territory of any organiza-
tion or group, or of representatives or officials of any organization or group—
which has as an aim the overthrow or the preparation for the overthrow of, or
the bringing about by force of a change in, the political or social order of the
thole or any part of the United States, its territories or possessions.

am, etc.,

MaxiM LiTvINOFF

President Roosevelt to Mr. Litvinoff

Tae WaiTE House
Washington, November 16, 1933
My dear Mr. LITVINOFF:

I am glad to have received the assurance expressed in your note to me of
this date that it will be the fixed policy of the Government of the Union of
Soviet Socialist Republics:

[Here follow, ipsissimas verbis, the four numbered paragraphs of Mr. Lit-
vinoff’s letter preceding.]

It will be the fixed policy of the Executive of the United States within the
limits of the powers conferred by the Constitution and the laws of the United
States to adhere reciprocally to the engagements above expressed.

I am, etc.,

FrankrniN D. ROOSEVELT

President Roosevelt to Mr. Litvinoff

Tae WaiTE HoUusE
Washington, November 16, 1933
My dear Mr. LitviNov:

As I have told you in our recent conversations, it is my expectation that
after the establishment of normal relations between our two countries many
Americans will wish to reside temporarily or permanently within the territory
of the Union of Soviet Socialist Republics, and I am deeply concerned that
they should enjoy in all respects the same freedom of conscience and religious
liberty which they enjoy at home.

As you well know, the Government of the United States, since the founda-
tion of the Republic, has always striven to protect its nationals, at home and
abroad, in the free exercise of liberty of conscience and religious worship,
and from all disability or persecution on account of their religious faith or
worship. And I need scarcely point out that the rights enumerated below are
those enjoyed in the United States by all citizens and foreign nationals and
by American nationals in all the major countries of the world.

This content downloaded from 140.254.87.149 on Mon, 30 Oct 2017 16:12:34 UTC
All use subject to http://about.jstor.org/terms



OFFICIAL DOCUMENTS 5

The Government of the United States, therefore, will expect that nationals
of the United States of America within the territory of the Union of Soviet
Socialist Republics will be allowed to conduct without annoyance or molesta-
tion of any kind religious services and rites of a ceremonial nature, including
baptismal, confirmation, communion, marriage and burial rites, in the English
language, or in any other language which is customarily used in the practice
of the religious faith to which they belong, in churches, houses, or other build-
ings appropriate for such service, which they will be given the right and oppor-
tunity to lease, erect or maintain in convenient situations.

We will expect that nationals of the United States will have the right to col-
lect from their co-religionists and to receive from abroad voluntary offerings
for religious purposes; that they will be entitled without restriction to impart
religious instruction to their children, either singly or in groups, or to have such
instruction imparted by persons whom they may employ for such purpose;
that they will be given and protected in the right to bury their dead according
to their religious customs in suitable and convenient places established for
that purpose, and given the right and opportunity to lease, lay out, occupy
and maintain such burial grounds subject to reasonable sanitary laws and
regulations.

We will expect that religious groups or congregations composed of nationals
of the United States of America in the territory of the Union of Soviet Socialist
Republics will be given the right to have their spiritual needs ministered to
by clergymen, priests, rabbis or other ecclesiastical functionaries who are na-
tionals of the United States of America, and that such clergymen, priests,
rabbis or other ecclesiastical functionaries will be protected from all disability
or persecution and will not be denied entry into the territory of the Soviet
Union because of their ecclesiastical status.

I am, etc.,

FrankLIN D. ROOSEVELT

Mr. Litvinoff to President Roosevelt
Washington, November 16, 1933
My dear Mr. PRESIDENT:

In reply to your letter of November 16, 1933, I have the honor to inform
you that the Government of the Union of Soviet Socialist Republics as a fixed
policy accords the nationals of the United States within the territory of the
Union of Soviet Socialist Republics the following rights referred to by you:

1. The right to “free exercise of liberty of conscience and religious wor-

ship” and protection “from all disability or persecution on account of their
religious faith or worship.”

This right is supported by the following laws and regulations existing in the
various republics of the Union:

Every person may profess any religion or none. All restrictions of
rights connected with the profession of any belief whatsoever, or with
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the non-profession of any belief, are annulled. (Decree of Jan. 23, 1918,
Art. 3.)

Within the confines of the Soviet Union it is prohibited to issue any
local laws or regulations restricting or limiting freedom of conscience, or
establishing privileges or preferential rights of any kind based upon the
religious profession of any person. (Decree of Jan. 23, 1918, Art. 2.)

2. The right to “conduct without annoyance or molestation of any kind
religious services and rites of a ceremonial nature.”

This right is supported by the following laws:

A free performance of religious rites is guaranteed as long as it does
not interfere with public order and is not accompanied by interference
with the rights of citizens of the Soviet Union. Local authorities possess
the right in such cases to adopt all necessary measures to preserve public
order and safety. (Decree of Jan. 23, 1918, Art. 5.)

Interference with the performance of religious rites, in so far as they
do not endanger public order and are not accompanied by infringements
on the rights of others is punishable by compulsory labor for a period up
to six months. (Criminal Code, Art. 127.)

3. “The right and opportunity to lease, erect or maintain in convenient
situations” churches, houses or other buildings appropriate for religious
purposes.

This right is supported by the following laws and regulations:

Believers belonging to a religious society with the object of making
provision for their requirements in the matter of religions may lease
under contract, free of charge, from the Sub-District or District Execu-
tive Committee or from the Town Soviet, special buildings for the pur-
pose of worship and objects intended exclusively for the purposes of
their cult. (Decree of April 8, 1929, Art. 10.)

Furthermore, believers who have formed a religious society or a group
of believers may use for religious meetings other buildings which have
been placed at their disposal on lease by private persons or by local Soviets
and Executive Committees. All rules established for houses of worship
are applicable to these buildings. Contracts for the use of such buildings
shall be concluded by individual believers who will be held responsible
for their execution. In addition, these buildings must comply with the
sanitary and technical building regulations. (Decree of April 8, 1929,
Art. 10.)

The place of worship and religious property shall be handed over for
the use of believers forming a religious society under a contract con-
cluded in the name of the competent District Executive Committee or
Town Soviet by the competent administrative department or branch, or
directly by the Sub-District Executive Committee. (Decree of April
8,1929, Art. 15.)

The construction of new places of worship may take place at the desire
of religious societies provided that the usual technical building regula-
tions and the special regulations laid down by the People’s Commissariat
for Internal Affairs are observed. (Decree of April 8, 1929, Art. 45.)
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4. “The right to collect from their co-religionists . . . voluntary offerings
for religious purposes.”

This right is supported by the following law:

Members of groups of believers and religious societies may raise sub-
seriptions among themselves and collect voluntary offerings, both in the
place of worship itself and outside it, but only amongst the members of
the religious association concerned and only for purposes connected with
the upkeep of the place of worship and the religious property, for the en-
gagement of ministers of religion and for the expenses of their executive
body. Any form of forced contribution in aid of religious associations
is I;unishable under the Criminal Code. (Decree of April 8, 1929, Art.
54.

5. Right to “impart religious instruction to their children either singly or in
groups or to have such instruction imparted by persons whom they may em-
ploy for such purpose.”

This right is supported by the following law:

The school is separated from the church. Instruction in religious doc-
trines is not permitted in any governmental and common schools, nor in
private teaching institutions where general subjects are taught. Persons
may give or receive religious instruction in a private manner. (Decree
of Jan. 23, 1918, Art. 9.)

Furthermore, the Soviet Government is prepared to include in a consular
convention to be negotiated immediately following the establishment of re-
lations between our two countries provisions in which nationals of the United
States shall be granted rights with reference to freedom of conscience and the
free exercise of religion which shall not be less favorable than those enjoyed
in the Union of Soviet Socialist Republics by nationals of the nation most
favored in this respect. In this connection, I have the honor to call to your
attention Article 9 of the treaty between Germany and the Union of Soviet
Socialist Republics, signed at Moscow October 12, 1925, which reads as
follows:

Nationals of each of the contracting parties . . . shall be entitled to
hold religious services in churches, houses or other buildings, rented, ac-
cording to the laws of the country, in their national language or in any
other language which is customary in their religion. They shall be en-
titled to bury their dead in accordance with their religious practice in
burial-grounds established and maintained by them with the approval of
the competent authorities, so long as they comply with the police regula-
tions of the other party in respect of buildings and public health.

Furthermore, I desire to state that the rights specified in the above para-
graphs will be granted to American nationals immediately upon the establish-
ment of relations between our two countries.

Finally, I have the honor to inform you that the Government of the Union
of Soviet Socialist Republics, while reserving to itself the right of refusing visas
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to Americans desiring to enter the Union of Soviet Socialist Republics on per-
sonal grounds, does not intend to base such refusals on the fact of such persons
having an ecclesiastical status.
I am, ete.,
MaxiM LITVINOFF

Mr. Litvinoff to President Roosevelt

Washington, November 16, 1933
My dear Mr. PRESIDENT:

Following our conversations I have the honor to inform you that the Soviet
Government is prepared to include in a consular convention to be negoti-
ated immediately following the establishment of relations between our two
countries provisions in which nationals of the United States shall be granted
rights with reference to legal protection which shall not be less favorable than
those enjoyed in the Union of Soviet Socialist Republics by nationals of the
nation most favored in this respect. Furthermore, I desire to state that such
rights will be granted to American nationals immediately upon the establish-
ment of relations between our two countries.

In this connection I have the honor to call to your attention Article 11 and
the Protocol to Article 11, of the Agreement Concerning Conditions of Resi-
dence and Business and Legal Protection in General concluded between Ger-
many and the Union of Soviet Socialist Republics on October 12, 1925.

ArTIiCcLE 11

Each of the contracting parties undertakes to adopt the necessary
measures to inform the consul of the other party as soon as possible
whenever a national of the country which he represents is arrested in his
district.

The same procedure shall apply if a prisoner is transferred from one
place of detention to another.

FinaL ProTocoL
Ad Article 11.

1. The consul shall be notified either by a communication from the
person arrested or by the authorities themselves direct. Such communi-
cations shall be made within a period not exceeding seven times twenty-
four hours, and in large towns, including capitals of distriets, within a
period not exceeding three times twenty-four hours.

2. In places of detention of all kinds, requests made by consular repre-
sentatives to visit nationals of their country under arrest, or to have them
visited by their representatives, shall be granted without delay. The
consular representative shall not be entitled to require officials of the
courts or prisons to withdraw during his interview with the person under
arrest.

I am, etc.,
MaxiM LITVINOFF
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President Roosevelt to Mr. Litvinoff

Tuae WHiTE HousE
Washington, November 16, 1933
My dear Mr. LITVINOFF:

I thank you for your letter of November 16, 1933, informing me that the
Soviet Government is prepared to grant to nationals of the United States
rights with reference to legal protection not less favorable than those enjoyed
in the Union of the Soviet Socialist Republics by nationals of the nation most
favored in thisrespect. Ihave noted the provisions of the treaty and protocol
concluded between Germany and the Union of Soviet Socialist Republics on
October 12, 1925.

I am glad that nationals of the United States will enjoy the protection
afforded by these instruments immediately upon the establishment of relations
between our countries and I am fully prepared to negotiate a consular con-
vention covering these subjects as soon as practicable. Let me add that
American diplomatic and consular officers in the Soviet Union will be zealous
in guarding the rights of American nationals, particularly the right to a fair,
public and speedy trial and the right to be represented by counsel of their
choice. We shall expect that the nearest American diplomatic or consular
officer shall be notified immediately of any arrest or detention of an American
national, and that he shall promptly be afforded the opportunity to communi-
cate and converse with such national.

I am, ete.,

FraNKLIN D. ROOSEVELT

Memorandum

Inreply to a question of the President in regard to prosecutions for economic
espionage, Mr. Litvinov gave the following explanation:

The widespread opinion that the dissemination of economic informa-
tion from the Union of Soviet Socialist Republics is allowed only in so
far as this information has been published in newspapers or magazines,
is erroneous. The right to obtain economic information is limited in the
Union of Soviet Socialist Republics, as in other countries, only in the
case of business and production secrets and in the case of the employment
of forbidden methods (bribery, theft, fraud, ete.) to obtain such informa-
tion. The category of business and production secrets naturally includes
the official economic plans, in so far as they have not been made public,
but not individual reports concerning the production conditions and the
general conditions of individual enterprises.

The Union of Soviet Socialist Republics has also no reason to compli-
cate or hinder the critical examination of its economic organization. It
naturally follows from this that every one has the right to talk about
economic matters or to receive information about such matters in the
Union, in so far as the information for which he has asked or which has
been imparted to him is not such as may not, on the basis of special regu-
lations issued by responsible officials or by the appropriate state enter-
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prises, be made known to outsiders. (This principle applies primarily
to information concerning economic trends and tendencies.)

Mr. Litvinoff to President Roosevelt
Washington, November 16, 1933
My dear Mr. PRESIDENT:

Following our conversations I have the honor to inform you that the Gov-
ernment of the Union of Soviet Socialist Republics agrees that, preparatory
to a final settlement of the claims and counter-claims between the Govern-
ments of the Union of Soviet Socialist Republics and the United States of
America and the claims of their nationals, the Government of the Union of
Soviet Socialist Republics will not take any steps to enforce any decisions of
courts or initiate any new litigations for the amounts admitted to be due or
that may be found to be due it, as the successor of prior governments of Russia,
or otherwise, from American nationals, including corporations, companies,
partnerships, or associations, and also the claim against the United States
of the Russian Volunteer Fleet, now in litigation in the United States Court
of Claims, and will not object to such amounts being assigned and does hereby
release and assign all such amounts to the Government of the United States,
the Government of the Union of Soviet Socialist Republics to be duly notified
in each case of any amount realized by the Government of the United States
from such release and assignment.

The Government of the Union of Soviet Socialist Republics further agrees,
preparatory to the settlement referred to above, not to make any claim with
respect to:

(a) judgments rendered or that may be rendered by American courts in so
far as they relate to property, or rights, or interests therein, in which
the Union of Soviet Socialist Republics or its nationals may have had
or may claim to have an interest; or,

(b) acts done or settlements made by or with the Government of the
United States, or public officials in the United States, or its nationals,
relating to property, credits, or obligations of any government of Russia
or nationals thereof.

I am, ete.,

MaxiM LITvINOFF

President Roosevelt to Mr. Litvinoff
Tae WaITE HoUsE
Washington, November 16, 1933
My dear Mr. LitviNov:
I am happy to acknowledge the receipt of your letter of November 16, 1933,
in which you state that:
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[Here follow, ipsissimis verbis, the agreements as stated in Mr. Litvinoff’s
letter preceding.]

I am glad to have these undertakings by your government and I shall be
pleased to notify your government in each case of any amount realized by the
Government of the United States from the release and assignment to it of the
amounts admitted to be due, or that may be found to be due, the Government
of the Union of Soviet Socialist Republics, and of the amount that may be
found to be due on the claim of the Russian Volunteer Fleet.

I am, ete.,

FrangLiN D. ROOSEVELT

Mr. Litvinoff to President Roosevelt

Washington, November 16, 1933
My dear Mr. PRESIDENT:

I have the honor to inform you that, following our conversations and follow-
ing my examination of certain documents of the years 1918 to 1921 relating to
the attitude of the American Government toward the expedition into Siberia,
the operations there of foreign military forces and the inviolability of the
territory of the Union of Soviet Socialist Republics, the Government of the
Union of Soviet Socialist Republics agrees that it will waive any and all claims
of whatsoever character arising out of activities of military forces of the
United States in Siberia, or assistance to military forces in Siberia subsequent
to January 1, 1918, and that such claims shall be regarded as finally settled
and disposed of by this agreement.

I am, etc.,

MaxiM LITVINOFF

Joint Statement by the President and Mr. Litvinov

TuE WHITE HOoUSE
Washington, November 16, 1933

In addition to the agreements which we have signed today, there has taken
place an exchange of views with regard to methods of settling all outstanding
questions of indebtedness and claims that permits us to hope for a speedy and
satisfactory solution of these questions which both our governments desire to
have out of the way as soon as possible.

Mr. Litvinov will remain in Washington for several days for further dis-
cussions.
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Officials Silent in Spy Cases VICE CONSUL VISITED PAIR IN LA. JAIL Silence Strengthens Belief International Aspect Is Serious U. S.
SECRETS SAFE Only Lnformation of Japs Military Program Was Taken by Pair

LOS ANGELES, Dec. 15. —Mikhail lvanushkin, Soviet vice-consul of New York, conferred in jail with one of two Russians held on
charges of stealing American naval secrets and promised a statement sometime today. lvanushkin talked with Mikhail Gorin, 34,
manager of Soviet tourist agency, in the county jail. Gorin, a Soviet citizen, was held with Hafis Salich, 33, a naturalized American,
under $25,000 bond. REFUSE COMMENT Accompanying the vice-consul were United States Attorney Benjamin Harrison, and a
federal agent. Harrison and the federal agent, a member of the federal department of justice, also refused to comment. Official silence
of both governments in the case strengthened belief that it had a serious international aspect. TALK IN RUSSIAN The vice consul was
permitted to talk with his countryman in Russian but only in the presence of a member of the naval intelligence, Lieutenant William
Maxwell, who was called into the conference because he understands the language. lvanushkin, accompanied by two aides, T.
Baranov and S. Michael, arrived last night by plane. They guarded him from cameramen and refused to answer questions of reporters.
Baranov was described as a civil engineer; Michael as an interpreter. HELD INCOMMUNICADO Both prisoners, arrested Sunday, had
been held incommunicado. Gorin, however, was allowed to telephone the Soviet embassy at Washington three times and indicated that
he was trying to furnish bond. He formerly was attached to the consulate here. Salish, “loaned” to the naval intelligence office at San
Pedro by the Berkeley police department was accoused of passing on to Gorin secrets of Japanese naval strength that the United
States had obtained. He has lived in this country 15 years, is a linguist. The navy reportedly wanted him because he spoke Japanese.
San Pedro is frequented by Japanese fishing boats, which the American Legion has long accused of “spying” on the United States fleet.
One of its west coast bases is San Pedro. The campaign bore fruit and in recent years more than 50 fishing boats have been libeled for
illegal registry. ONLY JAPAN SUFFERS An FBI spokesman said of the Russians’ arrests: “To sum this case up, what these men did
was to steal the secret information we had obtained on the Japanese military, and converted it to their own use. They let us do all the
work, and they hoped to get all the benefit from this material.” The suspects were not accused of trafficking in United States defense
secrets. Their cases probably will go to a federal grand jury next Wednesday. Their bonds are returnable .December 24.
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Russ Spy's Sentence Suspended Judy Coplon Gets 15 Years; Gubitchev Ordered Deported

NEW YORK (U.R) Valjntin A. Gubitchev, Russian engineer, was sentenced to 15 years in prison today for attempting to obtain United
States defense secrets from government girl Judith Coplon. KfU the sentence will be suspended on the day he deported from the
United States. Miss Coplon was ordered to spend 15 years in Federal prison as a traitor to her country. Federal Judge Sylvester Ryan
agreed to suspend Oubltchev’s sentence at the personal request of Secretary of State Dean Acheson and Attorney General .1. Howard
McGrath. They recommended that he be deported and that he leave the United States within two weeks. Ryan said he bowed to the
request and would suspend Gubitchev’s sentence the day he left the country. He ordered him accomimrtied to a departing ship by a U.
S. marshal. But there was no leniency for Miss Coplon. Ryan announced that he woald deny any request for bail for her pending
appeal. | “It is about time that she paid | some of the penalty" Ryan said, | remarking that she now had been twice convicted of
betraying her government. He ordered her to begin serving

the 15-year sentence as soon as she completed a sentence of .40 ' months to 10 years imposed last summer in Washington for
stealing U. S. government secrets. WASHINGTON (U.R) - The State Department hinted today | that Valentin A. Gubitchev is ire ing
offered a chance to leave the United Slates .0 prevent Soviet retaliation against American citizens in Russia, and other Raster ti
European countries.
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James B. Donovan
Lawyer (1916-1970)

Lawyer James B. Donovan defended Soviet spy Rudolf
Abel in a 1957 espionage trial, and later negotiated the
exchange of Abel for American Francis Gary Powers.

Synopsis

James B.
Donovan

Bornin 1916 in New York City, lawyer James B. Donovan worked for the
International Military Tribunal at the end of World War II. He defended Soviet spy
Rudolf Abel in a 1957 espionage trial, and in 1962 he brokered the exchange of Abel
Lawyer for U.S. pilot Francis Gary Powers. Donovan later convinced Cuban Premier Fidel
Castro to release nearly 10,000 prisoners. He died in 1970 in Brooklyn, New York.

February 29,
191g Early Years and Career

James Britt Donovan was born on February 29, 1916, in the Bronx, New York. The
January 19, 1970  younger son of parents John Sr., a prominent surgeon, and Harriet, a concert pianist
and teacher, he went on to academic success at the Catholic All Hallows Institute
and Fordham University. Originally intending to be a journalist, he instead enrolled

Fo_rdha.m at Harvard Law School, earning his LL.B. in 1940.
University,
Harvard Law Donovan worked for the Office of Scientific Research and Development and the
School Office of Strategic Services during World War Il, attaining the rank of Navy

commander. Afterward, he was named associate prosecutor of the International
Military Tribunal at Nuremberg, where he assembled photographic evidence for use
Bronx, New York  against Nazi officers charged with war crimes.

Returning to private practice, Donovan served as chief counsel in major trials across
Brooklyn, New  the United States. In 1950, he was a founding partner of the Watters & Donovan
York Law Firm in New York City's financial district.

James B. Spy Trial and Exchange

Donovan

) In 1957, Donovan accepted a request from the Brooklyn Bar Association to
Jim Donovan

represent Rudolf Abel, a high-ranking Soviet spy who had immersed himself in an
artistic community before his arrest for espionage. Despite overwhelming evidence
James Britt against his client, Donovan managed to avoid the death penalty in part by arguing
that Abel could prove useful for a prisoner swap should an American of similar rank

Donovan
be captured by the Soviets.
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That foresight proved keen when American jet pilot Francis Gary Powers was shot down in the Soviet Union
and imprisoned for espionage in 1960. Due to his relationship with Abel, Donovan became the conduit
between the U.S. government and Soviet intelligence, and in early 1962 he was sent to Europe to "explore the
situation." Following a week of negotiations at the Soviet embassy in East Berlin, Powers and Abel were
simultaneously released from custody on the Glienicke Bridge between East and West Germany on February
10, 1962. Donovan subsequently received the Distinguished Intelligence Medal from the Central Intelligence
Agency for his work.

Cuban Negotiations

Having earned a reputation for his high-stakes negotiating skills, Donovan was tapped by the Cuban Families
Committee to obtain freedom for detained Cubans and Americans imprisoned during the failed Bay of Pigs
invasion of 1961. Over the course of several trips to the island, one of which included his 18-year-old son,
Donovan gained the confidence of Cuban Premier Fidel Castro. He eventually secured the release of more
than 1,100 survivors of the invasion, as well as another 8,500 political prisoners.

Late Career, Death and Legacy

Named vice president of the New York City Board of Education in 1961, Donovan unsuccessfully ran for a U.S.
Senate seat in 1962. He was elected president of the Board of Education in 1963, and oversaw the program
during a two-year period marked by strife over the desegregation of city schools. Around this time, Donovan
wrote two memoirs: Strangers on a Bridge (1964) and Challenges (1967).

In 1968, Donovan was appointed president of Brooklyn's Pratt Institute, where he faced more conflict from
both students and faculty over civil rights and antiwar demonstrations. He died of heart failure at Brooklyn's
Methodist Hospital on January 19, 1970.

A collection of Donovan's papers survives at the Hoover Library & Archives in Stanford, California, and he was
the subject of the 2006 biography Negotiator by Philip J. Bigger. The story of his success in arranging the
Powers-Abel exchange has been brought to the big screen in Bridge of Spies (2015), with film icon Tom Hanks
starring as the New York lawyer thrust into delicate Cold War terrain.
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Powers is Freed by Soviet in an Exchange for Abel; U-2 Pilot on Way to U.S.

Washington, Saturday, Feb. 10 -- Francis Gary
Powers has been released by the Soviet Union
in exchange for the release of Col. Rudolf Abel,
the convicted Soviet spy, the White House
announced at 3:20 A. M.

Frederic L. Pryor, an American student held by
East German authorities since August, 1961,
also has been released. He was turned over to
the American authorities in Berlin.

Mr. Powers, the White House said, is in Berlin
en route to the United States.

Colonel Abel was deported and has been
released in Berlin.

Result of Long Effort

The White House announcement said that
efforts to obtain Mr. Powers' release had been
under way for some time. It added that the
United States, in its recent efforts, had had the
"cooperation and assistance" of James B.
Donovan, a New York lawyer.

The announcement of the releases and the
exchange with the Soviet Union was made by
Pierre Salinger, the President's press secretary,
at a White House news conference just after 3
A. M.

Mr. Powers was downed in a U-2 plane while
making a high-altitude reconnaissance flight
over the Soviet Union in May, 1960. At a
Moscow trial later he pleaded guilty to
espionage charges and was sentenced to ten
years - three in prison and seven in a prison
colony.

The U-2 incident occurred just before a Big
Four summit meeting was to have taken place
in Paris. After reaching Paris, Premier
Khrushchev unloosed a barrage of diatribe
against the United States and used the incident
to disrupt the planned meeting.

Colonel Abel was convicted in the United
States of espionage charges in 1957 and given a
thirty-year sentence. This sentence has been
commuted by President Kennedy.

Mr. Powers and Colonel Abel were exchanged
in the middle of the Glienicker Bridge between
Wansee and Potsdam. The border between East
Germany and West Berlin runs through the
middle of the bridge.

The exchange was carried out at 2:52 A. M.
today, Eastern Standard Time. That was 8:52 A.
M. in Berlin.

Mr. Pryor was released at the Friederichstrasse
checkpoint just before the two others were
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Powers is Freed by Soviet in an Exchange for Abel; U-2 Pilot on Way to U.S.

exchanged. Possible Primary
Election Contest
President Kennedy was notified about 3 A. M.

that the exchange had been completed. He City Bids States and
knew it was under way, and was awaiting word || U.S. Join on New
from Berlin. Haven Aid

Government officials said they could give no details about the
movements of Mr. Power before the exchange. He had been in prison in
Moscow.

They said, however, that they expected him to be on his way to the
United States in a short time.

Members of the Powers family were notified of the flier's release about
five minutes before the White House announcement.

Deal Studied Since 1960

The possible exchange of Mr. Powers for Colonel Abel had been
speculated upon almost from the day of the U-2 pilot's conviction in
Moscow Aug. 19, 1960.

There also was considerable discussion of the way the two men
conducted themselves from the time of their arrests to their
imprisonment.

In the Powers case, the United States admitted that the U-2 flight was for
espionage. The Eisenhower Administration termed such actions a
necessity.

Nothing but silence surrounded the Abel case. Neither Colonel Abel nor
the Soviet Government said a word about the espionage.

Colonel Abel was arrested at a Manhattan hotel on June 21, 1957. He
had been posing as an artist with a studio in Brooklyn Heights.

In the studio, Federal agents found a hollow pencil used for concealing
messages, a wooden block with microfilm and a code book.

Colonel Abel was convicted in 1957 and sentenced to a thirty-year
prison term. He had been at the Federal penitentiary in Atlanta, Ga.

Oliver Powers, the U-2 pilot's father, had asked for such an exchange
before the trial of his son opened in Moscow.

The U-2 pilot's release came little more than a year after Moscow's
freeing of two surviving crew members of the United States RB-47
reconnaissance plane shot down off the Soviet Union on July 1, 1960.

Mr. Kennedy's announcement of the RB-47 survivors' release was made
in a dramatic televised news conference on Jan. 25, 1961, his first in
office.

The two survivors are Capt. John R. McCone of Tonganoxie, Kan., and
Capt. Freeman B. Olmstead of Elmira, N.Y.

Mr. Donovan was the court-appointed lawyer who defended Colonel
Abel in his 1957 espionage trial in New York.

The Soviet officer appealed his conviction to the United States Supreme
Court on the grounds that some of the evidence used against him was
seized unconstitutionally by Federal agents.

On March 28, 1960, the Supreme Court rejected the appeal.
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Colonel Abel was the highest ranking Soviet officer ever tried on
espionage charges in the United States.

He was specifically charged with conspiring to pass defense and nuclear
secrets to the Kremlin - a charge that could have brought the death
penalty.

However, Mr. Donovan argued that the Russian might someday be
exchanged for some American being held behind the Iron Curtain.

Two and a half years later, Mr. Powers was down over the Soviet Union.

The Russians claimed that they knocked down the high-altitude jet with
rockets. The crash site was 1,300 miles inside the Soviet Union, near the
industrial center of Sverdiovsk.

Mr. Powers' father, Oliver, said at his home in Pound, Va., that the news
of his son's release came as a "complete surprise."”

"I'm very glad," he said.

The elder Mr. Powers said he had thought his son would have to spend
seven or eight years, at least, in a Soviet prison.

The father, who attended his son's Moscow trial, at first refused to
believe he was on the way home.

"Are you sure this is true?" he asked repeatedly.
Mrs. Powers also expressed joy at the news.
"I'm sure thankful, really thankful, if its true," she said.
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HEY PLEADED GUILTY TO CHARGES OF ESPIONAGF BEFORE A SOVIET MILITARY COURT.

MARK KAMINSKY, 32, OF JEFFERSON TOWNSHIP, MICH., AND HARVEY BENNETT, 26, OF BATH,
MAINE, TOLD A NEWS CONFERENCE AT THE U.S. CONSULATE HERE THEY WERE THROWN OUT OF RUSSIA
SEVEN WEEKS OF DETENTION IN KIEV, WESTERN UKRAINE, AND UZHGOROD.

KAMINSKY TOLD UPI EARLIER THE SOVIET MILITARY TRIAL THAT SENTENCED HIM TO SEVEN
[EARS' IMPRISONMENT “WAS LIKE ALL SOVIET TRIALS =~ GQUILTY UNTIL PROVEN INNOCENT."

KAMINSKY SAID HE PLEADED GUILTY TO THE OFFICIAL CHARGE OF ®COLLECTING MATERIAL
BND CONDUCTING ACTIVITIES INCCMPATIBLE WITH THOSE OF A REGULAR TOURISTSY.

"SINCE THEY HAD ALL MY FIIMS AND NOTES ON MILITARY ACTIVITIES, HE SAID, "IT WAS
DBVIOUS THAT I WAS NOT SIMPLY A TOURIST.®

BENNETT DENIED REPORTS BY TASS THAT HE DENOUNCED KAMINSKY BEFORE THE MILITARY
COURT WHICH TRIED HIM ON SEPT. 12.

®] SIMPLY AGREED THAT PERHAPS WE WERE NOT NORMAL TOURISTS," HE SAID. "“HOWEVER,
N I ASKED THEM WHAT THEY CONSIDERED NORMAL TOURISTS, THEY SIMPLY POINTED AT US
ND SAID 'YOU ARE NOT'.W

KAMINSKY AND BENNETIT ARRIVED HERE THIS MORNING. THE MEN SAID THEY WERE “VERY
HAPPY TO TALK TO AN AMERICAN AGAIN® AS THEY CHATTED WITH A UPI REPORTER NEAR THE
FREIGHT OFFICE WHERE THEY UNLOADED THE HENTED CAR THAT TCOK THEM INTO THE SOVIET
JNION.

THE AMERICANS TOLD UPI THEY WERE ARRESTED AND TAKEN TO KIEV IN THE WESTERN UKRAINE.

KAMINSKY SAID HE WAS JAILED FOR SEVEN WEEKS WHILE BENNETT SPENT THE TIME IN A KIEV
HOTEL.

BENNETT SAID HE WAS TREATED “ALL RIGHT® IN THE HOTEL AND KAMINSKY SAID HIS SOVIET
JAILERS TREATED HIM “VERY WELL...SURPRISINGLY WELL.®™ BOTH LOOKED WELL.

BOTH SAID THEY HAD NO IDEA WHY THEY WERE RELEASED. ®IT IS A MYSTERY TO US.® SAID
BENNETT »

THEY SAID THEY PLANNED TO TAKE THE FIRST PLANE OUT OF VIENNA FOR THE UNITED STATES.

BENNETT SAID HE WAS SURPRISED TO LEARN THE U.S. GOVERNMENT HAD MADE REPEATED
SFFORTS TO FIND THEM DURING THE TWO MONTHS AFTER THEY DISAPPEARED IN THE SOVIET UNION.

"WE HAD NO IDEA THAT QUR CASE HAD AROUSED SUCH A FUROR IN THE UNITED STATES,"
BENNETT TOLD UPI.

RIN FACT, THE RUSSIANS ASKED ME ONLY LAST WEEK WHY THERE HAD BEEN NO INQUIRIES
FROM THE AMERICAN AUTHORITIES ON OUR FATE."
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Frederick Barghoorn, 80, Scholar Detained in Soviet
Union in 1963
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Mr. Kennedy was assassinated a few days later.

Mr. Barghoorn denied being a spy and called the episode "inexplicable and mysterious."
He said on all his trips to the U.S.S.R. he had taken great care to avoid trouble by refusing
to visit anyone's home, spend more than a few minutes with a woman or carry a camera.
He said his imprisonment was wearying but that he was not mistreated. Asked if was
interrogated, he said wryly, "Most of the time."

Because of the incident, the United States called off negotiations with the Soviets on
cultural exchanges, but the talks were consummated later.

Born in Queens Village in New York City, Mr. Barghoorn grew up there and in Dayton,
Ohio. He got his undergraduate degree from Amherst College and his doctorate in history
from Harvard. He worked for the State Department in Washington in the 1930's, and for
much of the 1940's worked in the press section of its embassy in Moscow. From 1949 to
1951, he headed a Federal project interviewing 200 Soviet defectors to analyze their
Government and society.

He also taught at the University of Chicago and Columbia University, but spent most of his
career in Yale's political science department. He wrote several books and numerous
articles for The New York Times and professional journals.

The survivors include his wife, the former Nina Piroumoff, of New Haven, and a nephew,
Steven, of Carlisle, Mass.
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for ime served, placed on one year of supervised release, ordered to pay a
fine of $250 and a $100 special assessment fee and ordered to attend an ex-
port education training program sponsored by the LS. Department of Com-
merce. Hanson was sentenced to two years’ probation, fined $250 and a $100
special assessment fee, ordered to perform 120 hours of community service,
and also ordered to attend an export training program sponsored by the U.S.
Department of Commerce. See also INDUSTRIAL ESPIONAGE; TECH-
NOLOGY ACQUISITION; UNITED STATES OF AMERICA (USA).

HANSON HUANG. A Chinese American bom in Hong Kong in 1951,
Harvard-cducated lawyer, Hanson Huang was detained in Beijing under
mysterious circumstances in January 1982, and although embassy diplomats
experienced great difficulty in gaining consular access to him, his old friend
Katrina Leung, codenamed PARLOR MAID, was able to visit him in prison
on her very first attempt. Apparently arrested in his hotel while employed by
Armand Hammer's Occidental Oil, Hanson was sentenced to 15 years’ im-
prisonment for espionage after having resigned from Webster and Sheffield,
his firm in New York, mentioning that he intended to seek treatment for his
cancer in the People’s Republic of China (PRC). After graduating from Har-
vard Law School, Hanson had gained a post at the prestigious Chicago firm
Baker and McKenzie.

The PRC authorities made no public reference to Hanson’s arrest until
February 1984, and there was no obvious reason for his incarceration as he
had been considered previously, while a student in the United States, as a
PRC loyalist who had campaigned for the PRC’s sovereignty during the ter-
ritorial dispute over the Diaoyutai Islands, in the East China Sea, claimed by
both Taiwan and Japan.

HAO FENGJUN. In June 2005, Hao Fengjun defected from the PRC con-
sulate in Sydney, just two weeks after the first secretary, Chen Yonglin, had
taken the same decision. Hao said he was a member of the Mimistry of Public
Security and was assigned to the 610 Office, which had been created in 1999
to monitor and disrupt Falun Gong activinies overseas. Hao told his Cana-
dian Security Intelligence Service debriefers that there were 1,000 Chinese
spies in Canada, and two vears later, he gave similar evidence to the US.
Senate Sclect Committee on Intelligence. See also AUSTRALIA; UNITED
STATES OF AMERICA (USA).

HARBIN INSTITUTE OF TECHNOLOGY. Although closely associated
with the People's Liberation Army, the Harbin Institute of Technology is
a legitimate academic establishment with several entire departments in the
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Free Harry Wu

Published: July 11, 1995

In a cruel miscalculation, China has seized an American citizen and FACEBOOK
human rights activist, Harry Wu, and made him a victim of W TWITTER
deteriorating relations with Washington. Over the weekend, they

¥ GOOGLE+
charged Mr. Wu with offenses that could bring his execution. The

Clinton Administration rightly warns Beijing that it risks gravely Bl EMAL
damaging relations should it persist. SHARE
= PRINT

That is strong diplomatic language. But the Administration's reaction

is moderate compared to that in Congress, where Mr. Wu has B reprINTS
frequently testified in recent years and has made many friends. China

will not be able to bully and bluster its way past this issue as it has with too many human
rights issues in the past. Beijing must release Harry Wu.

Mr. Wu was detained by Chinese authorities on June 19, as he entered China from Central
Asia. In violation of a treaty that guarantees diplomatic access to American citizens within
48 hours of detention, consular officials were kept from seeing Mr. Wu until yesterday,
two days after he was formally charged with espionage, a capital offense.

Mr. Wu knows the Chinese prison system too well. As a young man in the late 1950's, he
took at face value Chairman Mao Zedong's invitation to let a hundred flowers of criticism
bloom. That brought him 19 years imprisonment in forced-labor camps. After his release
in 1979, he emigrated to the United States, eventually becoming an American citizen.
Committed to expose the labor camp horrors he had experienced, Mr. Wu began returning
to China in the early 1990's and secretly filming abusive practices inside Chinese prisons.

When Chinese authorities recognized Mr. Wu at a border crossing last month, they could
have barred his entry, though his travel documents were apparently in order. Instead,
Beijing grabbed him to register its anger over the American decision to give a visa to
Taiwan's President, Lee Teng-hui, for a private visit last month. But if Beijing imagines
that its persecution of Mr. Wu will lead to diplomatic concessions from Washington, it had
best think again. On Sunday, House Speaker Newt Gingrich provocatively suggested that
the Administration retaliate for Mr. Wu's arrest by resuming diplomatic ties with Taiwan.
The status of Taiwan will have to be addressed someday in the future, but this is not the
time or circumstance.

The issue today is Harry Wu. If Beijing persists in its mistreatment of him, it will alienate
American opinion and draw renewed attention to the most repellent, least reformed
aspects of Communist rule.
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HARRY WU, 1937-2016

By Ellen Bork | April 27, 2016 | The Weekly Standard Blog

Getty Images

Harry Wu, the former Chinese political prisoner died Tuesday at 79. In the 1990s, Mr. Wu used his
personal experiences and research to bring the matter of forced labor—and the products they exported
to the West—into the then vigorous American debate over human rights in China. Thanks to Mr. Wu,
the word "laogai" referring to a vast system of prison labor camps entered the vocabulary much as the
term "gulag" had for the Soviet Unions two decades before.

The educated son of a Shanghai banker and his wife, Mr. Wu was sentenced to jail for 19 years at the
age of 23 for speaking out against invasion of Hungary by the Soviet Union, then a Chinese ally. He
survived prison by becoming "a beast." A prisoner could become a "millionaire" by tracking rats and
finding a store of seeds, corn and grains of rice. Finding a live rat was even better.

After Mao's death eased the political climate, in a fluke, he was invited to visit a California university. An
American professor had seen an article of his, published in France, about a geological device. That got
him to the United States, but lacking financial support, he worked odd jobs to get by, including making
doughnuts on the night shift.

Unable to forget his comrades, he visited China surreptitiously to gather information on conditions and
Western businesses' reliance on forced labor. In 1995, he was detained as he tried to enter China at a
Kazakhstan border crossing. His work was certainly known to the Chinese. He'd collaborated with
CBS's 60 Minutes. Nevertheless, his friend and colleague Jeff Fiedler, the labor union official, rejected
the notion that Mr. Wu was reckless. Wu was "truly the moral voice about the Chinese gulag ... to him,
there was no choice but to go back."

His fate was uncertain, and possibly dire. American diplomats were refused consular access. However,
Wau later said he felt relief when he was charged with espionage, even though a conviction might have

meant the death penalty. The Chinese were acknowledging he was in custody, and planned to use him as a bargaining chip. After several more weeks,
and intense international pressure, he was expelled. U.S.-China relations got back to normal. Hillary Clinton went to the Beijing women's conference that

September.

Mr. Wu knew that it was his American citizenship that saved him and guaranteed him decent treatment in a jail. "Your food, same as mine," the warden told
him. He was grateful, but he didn't let the US off the hook. America had influence, and a role to play. He didn't think much of the idea that trade and
investment by themselves would change China's human rights performance and opposed abandoning pressure. "Tell the Chinese leader, 'you want the
money?"™ You have to improve your human rights."

Harry was a tough guy, but he insisted he was not special. He could have died, as so many of his fellow inmates had. In that interview with Charlie Rose he

said: "Many many of them, same as me, but they are nameless and faceless today. Nothing different. I'm just lucky." Maybe.

Original Post (http://www.weeklystandard.com/harry-wu-1937-2016/article/2002149)
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H.RES. 178 * JUNE 29, 1995

CALLING ON THE PEOPLE’S REPUBLIC OF CHINA
TO RELEASE U.S. CITIZEN HARRY WU
UNCONDITIONALLY AND TO PROVIDE FOR AN
ACCOUNTING OF HIS ARREST AND DETENTION

Prime Sponsor: Mr. Christopher H. Smith (NJ)
H.Res. 178 — Agreed to by the House on June 29, 1995




H. Res. 178

In the House of Representatives, U.S.,
June 29, 1995.

Whereas Peter H. Wu, known as Harry Wu, is a citizen of
the United States;

Whereas Harry Wu entered the People’s Republic of China
with an American passport and a valid visa but has been

detained incommunicado by Chinese authorities since

June 19, 1995;

Whereas on June 23, 1995, the Government of the People’s
Republic of China notified the United States Government
of its detention of Harry Wu;

Whereas on June 26, 1993, the United States Government
requested that Chinese Government authorities provide

prompt access to Harry Wu;

Whereas Article 35 of the United States-People’s Republic of
China Consular Convention of February 19, 1982, re-
quires that access to a detained or arrested American cit-
izen be granted no later than 48 hours after a request

for such access is made;

Whereas, as of Wednesday, June 28, 1995, the People’s Re-
public of China had failed to act in accordance with the
48-hour consular access provision of the Consular Con-

vention: and
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Whereas the Department of State has not been informed of
where Harry Wu is being held, now what charges, if any,
are being contemplated, and has not received any assur-
ances that the obligations of the Government of the Peo-
ple’s Republic of China under the Consular Convention

will be met: Now, therefore, be it
Resolved, That—

(1) The House of Representatives expresses its con-
demnation of the arrest and detention of Harry Wu and
its deep concern for his well-being and freedom.

(2) It is the sense of the House of Representatives
that—

(A) the People’s Republic of China must imme-
diately comply with its commitments under the
United States-People’s Republic of China Consular
Convention of February 19, 1982, by allowing con-
sular access to Harry Wu;

(B) the People’s Republic of China should pro-
vide a full accounting to the United States for
Harry Wu's arrest and detention, and should imme-
diately and unconditionally release him; and

(C) the President of the United States should
use every diplomatic means available to ensure
Harry Wu's safety and well-being, and to secure his
immediate and unconditional release.

(3) The Clerk of the House shall transmit copies of
this resolution to the President of the United States, to
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the Embassy of the People’s Republic of China in the

United States, and to President Jiang Zemin of the Peo-
ple’s Republic of China.

Attest:

Clerk.
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The second issue concerned Chinese pirating of U, S.-copy-righted
material—video-tapes, compact dises, and computer soft-ware, The Office of
the Special Trade Representative pressed the Chinese 1o respect the copy-rights
and take action against infringers. When there was no adequate response,
the U. 8. announced it would put 100% tariffs on about £1 hillion of Chinese
imports beginning 1 March 1995, The items banned were not central to U,
S.-China trade, but this U, S, step evidently cconvineed the Chinese that the
L. 5. was serions about piracy. Further talks were held in Pei Ching at the end
of Febrnary. Very early in the morning of Sunday 26 February troops of the
People’s Liberation Army raided and closed the Shen Fei plant at Shen Cheng
in southern China, which had been mass-producing pirated compact dises and
laser viden discs. The raid was significant sinee the People’s Liberation Army
owns part of the Shen Fei company. The Pei Ching negotiations then reached
an agreement in which China agreed 1o acl against piracy and the U, S, lilled
its threat of 1009 1ariffs. It remained 1o be seen whether the Chinese would
be consistent in acting o suppress piracy.

In the summer of 1995 occurred one more dust-up in Sino-American
relations over human rights. The Chinese arrested Harry Wu, a naturalized
American citizen, on a charge of espionage. On previous trips to China he
had photographed prison conditions and apparently intended 10 gather more
evidence of human-rights violations this time. There were loud U. 5. protests
of his arrest and of Chinese refusal to allow access to him by U. 5. consular
officials. In August he was put on trial in Wu Han in central China. The press was
excluded. Upon swift conviction he was sentenced to 14 years’ imprisonment.
He was then expelled from China.

The Clinton Administration hailed this outcome as virtual victory
and announced that it paved the way for the President’s wife to attend the
september world conference on women to be held in Pei Ching. China said
it was returning its Ambassador to Washington, and American officials made
optimistic comments 1o the effect that relations were now improving after a
period of strain. Mrs. Clinton did attend the conference and made good use of
her opportunity 1o address the assemblage. She declared not only for women’s
rights—such as personal control over their child-bearing—Dbut for human rights
generally, including free speech, press, and assembly. Withoul mentioning the
country’s name, Mrs. Clinton pointed her remarks directly at China and its
multiple tyrannies.

But the Chinese protested loudly when the U. S, issued a visa 1o Li Teng-hui,
President of T ai Wan, for a private visit 1o Cornell University. This time all
they extracted from Washington was a repetition of the position that the U.
S. considered there was a single China that included T ai Wan, A New York
summit meeting in October between President Clinton and Chinese President
Jiang Ze-min produced no progress on human rights.
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CHINA's criminal justice machine moves relentlessly and predictably. It thus come as no

surprise to people who had followed the case that that Xue Feng (pictured above),
an American geologist, was convicted on July 5th and sentenced to an eight-year prison
term on charges of illegally obtaining state secrets related to the oil industry.

Criminal defendants in China enjoy little in the way of guaranteed access to legal
counsel, rights to call their own witnesses, or the opportunity to challenge evidence and
testimony against them. Seldom do Chinese criminal-court proceedings end with anything
other than a guilty verdict. For the nine years ending in 2006, the national rate of
conviction in first-instance criminal cases stood at over 99%.

Credit Suisse helps Tumi
the American ambassador to China, Jon Huntsman, was in attendance at Beijing's CEO ﬂnd a Way thl’OUQh

Number One Intermediate People's Court when the sentence was announced. For the financial jungle. »
another, the wheels of justice turned more slowly than usual this time. The verdict came

Its predictable result notwithstanding, Mr Xue's case was far from typical. For one thing,

down more than 31 months after Mr Xue's initial detention in November 2007, after

numerous false starts and postponements, in apparent violation of China's own laws

: . Economist video
governing the time allowed for prosecutors to conclude a case.
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Mr Xue's family alleges that he was repeatedly beaten and tortured while in official
custody—they say that police stubbed out cigarettes on his bare arms. Sadly the scenes
they describe are all too common in cases like his.

Mr Huntsman's presence at the sentencing was a clear indication of the American
government's interest in the case, but it was not the first. During an official visit to Beijing
last November, Barack Obama quietly raised Mr Xue's case with Chinese leaders.
Months earlier, American officials had been denied permission to send consular officials
to observe court proceedings against him, again in violation of China's own laws.

According to the Associated Press, which first broke the news of this case, American
officials were in doubt as to the wisdom of advocating more publicly on behalf of Mr Xue.
Upon finally gaining consular access to American officials, Mr Xue told them he favoured
a public campaign for his release. But officials were persuaded against this by Mr Xue's
wife, who still lives in the United States. She argued that such a campaign might both
harm his chances for release and endanger members of her family who live in China.

Born in China, Mr Xue was educated and later took citizenship in America. He ran afoul
of Chinese law after arranging the purchase of a database on China's commercial oil
industry on behalf of his American employer, an energy-consulting firm.

What counts as a state secret in China is notoriously murky and arbitrarily enforced. In
another recent case an Australian citizen of Chinese origin was charged with violating
state secrets for passing along commercial information related to the iron-ore market.

Stern Hu had been employed by Rio Tinto, an Anglo-Australian mining giant.

Despite frequent and vocal representations made by Australia's government on Mr Hu's
behalf, he was convicted on charges of bribery and violating trade secrecy, and
sentenced in March to a prison terms of ten years. According to some of the Australians
who have followed Mr Hu's case most closely, there are indications that he did indeed
violate Chinese law. Though Australia's government failed to keep Mr Hu out of jail, its

least has not been tortured.
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Beijing Court Upholds Eight-Year Sentence
for American Geologist Xue Feng

February 23, 2011

On February 18, 2011, a Beijing court upheld the eight-year prison sentence of Dr. Xue
Feng, a naturalized American citizen convicted in July 2010 of trafficking state secrets.
Chinese officials alleged that Xue trafficked state secrets when he helped the American
company he worked for purchase commercial information on oil wells in China. Xue's case
has been marred by numerous allegations of procedural abuses, with Chinese officials
most recently denying a U.S. official access to Xue's appeal hearing in November 2010.

According to Western news media, the Beijing High People's Court upheld the eight-year
prison sentence of the American geologist Xue Feng on February 18, 2011, (Associated
Press, 2/18/11; New York Times, 2/18/11; Wall Street Journal, 2/18/11). Chinese officials
took Xue into custody in late 2007 and the Beijing No. 1 Intermediate People's Court
handed down its sentence in July 2010. As the Commission previously has reported, Xue's
case has been marred by numerous procedural abuses, including torture allegations,

denial of U.S. consular access in violation of a U.S.-China consular convention, and
violations of China's Criminal Procedure Law in the lengths of time Xue was held during

various stages of the criminal process. Chinese officials have wide latitude to declare
information a state secret. The Commission previously has reported on both the scope of
state secrets provisions and commercial secrets provisions in Chinese law. The state
secret that Xue allegedly trafficked was commercial information that officials declared to be
a state secret only after Xue had helped his company purchase it for commercial purposes.

Most recently, the New York Times reported that Chinese officials denied a request by a
U.S. Embassy official to attend Xue's appeal hearing in November 2010, according a
November 30, 2010, article. According to Article 35(5) of the U.S.-PRC Consular
Convention of 1980, a U.S. consular official "shall be permitted" to attend a trial or other
legal proceeding against a U.S. national.

For another discussion on Xue's case and information on China's recently amended state
secrets law, see Overview—Nexus Between Human Rights and Commercial Rule of Law
and Section Il—Freedom of Expression in the CECC 2010 Annual Report.
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Beijing’s Bluster, America’s Quiet: The Disturbing Case of Xue
Feng

Richard Bernstein

Quiet diplomacy, as it’s called, has served for years as the principle guiding US
relations with China: the theory is that it is far better to engage the Chinese
government quietly, behind the scenes, rather than through more robust public
confrontation. This approach, recommended by most influential experts on
China, has been followed in political and economic dealings, and even when the
human rights of American citizens are at stake. But how effective is quiet
diplomacy in practice? Two cases have made this question urgent.

To judge from recent events, China itself has certainly not felt bound by the rules
of quiet diplomacy. In its dispute with Japan—over the September arrest of a
Chinese fishing trawler captain whose boat collided with two Japanese naval
vessels in disputed maritime territory—the Chinese government went public right
away with what appeared to be calculated fury. There were warnings of “strong
countermeasures” and “severe consequences” for Japan if it didn’t release the
ship’s captain immediately. Chinese police arrested four Japanese businessmen, allegedly for photographing an off-
limits military installation—three have since been released; one is still being held. And even after the Japanese released
the captain (who immediately declared his intention of going back to the disputed area), China continued to press for
an apology and compensation.

David Rowley

Xue Feng

Many observers argue that China’s aggressive behavior will cost it in its relations with its neighbors and with the
United States over the long term. Still, for the moment, very noisy diplomacy seems to have accomplished China’s
purpose—to secure the release of its detained citizen and, probably, to reassert its claims in the East China Sea. What is
striking in the meantime is the contrast between Chinese behavior in a dispute involving the seizure of one of its
citizens by another country and the behavior of other countries, including the United States, when China seizes one of
theirs.

Take the case of Xue Feng, a naturalized American citizen who was working for an American company, IHS Energy. In
2007, he was arrested by Chinese police after he purchased a database on the Chinese oil industry through Chinese
intermediaries. In July this year, after spending three years in Chinese prison, he was tried and convicted in a closed
trial for “gathering intelligence” and “unlawfully sending abroad state secrets.” He has been sentenced to a further
eight years in prison.

The case would seem to be of special interest to the United States: the charges are difficult to understand, there are
indications that Xue was mistreated while awaiting trial, and the prosecution plainly ignored both China’s own laws
and its treaty obligations. The database in question, which Xue acquired and gave to his employer, provided
coordinates for the country’s oil wells—information that American geologists say is freely available in most countries
and had not been designated a “state secret” at the time of Xue’s arrest.

Moreover, the US-China consular convention requires China to notify the American embassy within four days of its
arrest of any American citizen—but the Chinese only carried out this notification after Xue had been in police custody
for thirty-two days. China further violated the convention by banning American consular representatives from the trial.
The grounds for the ban were that the trial involved “state secrets,” though in fact the consular convention itself makes
no exception for such cases.

More serious still, there is persuasive evidence that Xue was tortured during the three years he was held before his trial.
When he was visited by a consular official, Xue showed cigarette burns he had received in prison, and said that he was
forced to sign a confession. The content of the confession is not known, but if Xue’s case followed the usual pattern in
China, it would have been a central piece of evidence in the prosecution’s case against him, despite the fact that
Chinese law formally bans torture and coerced confessions are technically inadmissible at trial.

“By international standards, the trial was a farce,” Jerome Cohen, a specialist on Chinese law at New York University
Law School who is advising the Xue family, wrote in a recent article in The South China Morning Post,

The defense was not allowed to summon witnesses. Prosecution witnesses’ pre-trial statements were simply read
out in court. There was no opportunity to cross-examine secret police about Xue’s claims of torture and coercion.
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Nor could defense counsel question witnesses of the National State Secrets Bureau about its vague definitions of
‘secrets’ or ‘intelligence’ and why the oil database Xue had obtained for his company had not been declared
protected information prior to his detention.

In the face of such harsh treatment of one of its own citizens, the response of the US government has been marginally
more vigorous than it normally is in such cases. President Obama raised Xue’s imprisonment with Chinese president
Hu Jintao in private when the two met last November. The American embassy in Beijing sent diplomatic notes to the
Chinese protesting their violations of the consular convention. And once the trial was finished, the American
ambassador, Jon Huntsman—without criticizing China for imprisoning Xue or violating the consular treaty—publicly
asked the Chinese to release him in light of “the long ordeal he has suffered.” The American representative who visits
Xue in prison every month is also the ambassador himself, and that is highly unusual.

Still, for the most part the Xue case has provoked no marked departures from the practice of quiet diplomacy. No
public criticism of China on this matter has escaped the lips of any administration official. It has in this sense been
handled much like another, very similar recent case, that of Stern Hu, an Australian citizen convicted earlier this year
of bribery and stealing commercial secrets and giving them to his employer, the Australian mining company Rio Tinto.
Even Congress, while threatening serious action on China’s manipulation of its currency, has been completely silent on
the Xue case, and on other recent human rights cases. I called James Webb, chairman of the Senate Foreign Relations
Committee Subcommittee on East Asian and Pacific Affairs, to ask for his view of the Xue case, but a spokesman,
seeming to illustrate the American reluctance to speak out about human rights violations in China, said the Senator
declined to comment.

The question is whether more aggressive and immediate intervention by the United States in matters like that of Xue
Feng would help. Perhaps there is some middle ground between quiet diplomacy as now practiced and China’s politics
of bluster and threat—some presidential comment, a statement by the secretary of state, a petition signed by academic
specialists on China. The main reason Xue had been in prison for a year before his case was even reported in the press
was his family’s fear that calling any public attention to the matter would only worsen China’s treatment of him. The
American embassy in Beijing similarly kept quiet even in the face of China’s violations of the consular convention—in
large part, people familiar with the case have told me, out of deference to the Xue family’s wishes, even though Xue
himself was saying that he wanted his detention to be made known publicly.

It’s hard to say for certain that the Xue family was wrong. This question is not easy in a country like China that is
demonstrably prepared to jettison its own legal commitments if it feels its national interest—or just its national pride—
requires it. But it’s clear that quiet diplomacy didn’t do much for Xue Feng. It might be time to rethink the whole idea.

October 6, 2010, 8:45 am
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Dui Hua Welcomes Release of American Geologist
Xue Feng

SAN FRANCISCO (April 3, 2015) — American geologist Dr. Xue Feng (%) has been released from Beijing No. 2 Prison
after serving all but ten months of his eight year sentence for “illegally procuring state secrets.” In November 2012, he was
granted a 10-month sentence reduction for good behavior. It was expected that he would receive another sentence
reduction, but it was not granted.

In accordance with the verdict, Dr. Xue was deported the same day as his release. He arrived home in Houston on the
evening of April 3.

At the time of his release, Dr. Xue was the only American citizen serving a sentence in a Chinese prison for the crime of
endangering state security.

Born in 1965, Dr. Xue is a naturalized US citizen who earned his Ph.D. in geology from the University of Chicago. He was
working in China for American energy and engineering consulting firm IHS when he was detained for introducing his
employer to what he believed was a commercially available oil industry database. After IHS purchased the database, the
data encompassed therein was classified as a state secret. Dr. Xue was taken into custody in Beijing on November 20,
2007 and placed under “residential surveillance” in a state security detention center. Contrary to the bilateral treaty on
consular access which stipulates that embassies must be notified within four days of the detention of a citizen, officers of
the United States Embassy were unable to see Xue for several weeks.

He was formally detained in February 2008. After repeated delays, Xue was tried in July 2009 and sentenced one year
later on July 7, 2010. Xue was given no credit for the time he spent under residential surveillance. His case was upheld on
appeal on February 17, 2011. He was then transferred from a state security detention center, where he had been held for
more than three years, to Beijing No. 2 Prison to serve his sentence.

In November 2009, Dui Hua was asked by Xue’s family to help him. The foundation has repeatedly raised his case with
Chinese officials, and urged the US government to step up its efforts to secure better treatment and release. His case has
been raised by numerous members of the US government including President Barack Obama and Rep. Kevin Brady (R-
Texas), Xue's congressman. Xue has received regular consular visits from US Ambassadors Jon Huntsman, Gary Locke,
and Max Baucus, as well as their senior aides.

“Dui Hua is delighted that Dr. Xue has finally been reunited with his family in America after a terrible ordeal,” said John
Kamm, Dui Hua’s executive director. “The foundation wishes him every success as he rebuilds his life.”
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‘Russian sleeper agent’ says he’s just an
innocent banker

By Rich Calder February 11,2015 | 11:29am

i e e

-

=1

- "i\.,‘\‘

L.

Yevgeny Buryakov appears in federal court in January.

An accused Russian sleeper agent who the feds say posed as a New York banker as part of a Cold War-style spy ring claims he’s innocent.

Evgeny “Zhenya” Buryakov, 39, pleaded not guilty in Manhattan federal court Wednesday to charges of conspiracy and illegally acting as an
agent of a foreign government.

Dressed in a gray prison jumpsuit, Buryakov remained mum throughout most of the arraignment. His lawyer, Benjamin Naftalis, later
declined comment.

Buryakov remains in US custody at Metropolitan Correctional Center, and his next court appearance is March 26.

Buryakov’s cover in New York was working at the Russian bank Vnesheconombank, while he was secretly employed by the Russian Foreign
Intelligence Service, the SVR, the feds say.

He and two handlers who were diplomats — SVR agents Igor Sporyshev and Victor Podobnyy — allegedly conspired to gather economic
intelligence including information about potential US sanctions on Russian banks.

They also tried recruiting sexy college students and other New York City women to serve as intelligence sources and replacements for
ravishing Russky spy Anna Chapman, who was busted in 2010.

Sporyshev was caught complaining on tape about how he was not up to the task of recruiting the next Chapman because when it came to
today’s young women, “in order to be close, you either need to f--k them or use other levers to influence them to execute my requests.”
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Prosecutors also say the spy ring worked with the Kremlin-run TASS News Agency to ferret secret information from US stock market
officials.

Sporyshey, 40, and Podobnyy, 27, allegedly posed as attaches with the Russian mission to the United Nations. They fled the US last year
and in 2013, respectively, according to a Manhattan federal court complaint.

Buryakov was nabbed on Jan. 26 by a team of FBI agents outside the A&P supermarket in Riverdale.

Despite the link to the alleged spying, TASS has since acted as an injured party, recently quoting Moscow as demanding “prompt consular

access” to Buryakov.

Buryakov faces up to 15 years in prison.
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Kremlin-run news agency tells feds to lay off
Russian spies

By Rich Calder January 28, 2015 | 12:14am

The wife of accused spy Evgeny Buryakov (court sketch, inset) talks on the phone after his arrest for allegedly trying to recruit successors to Anna Chapman.

The Kremlin-run news service linked to a Russian espionage ring broken up by FBI agents in Manhattan issued a blistering demand to the
United States Tuesday: Quit busting our bungling spies!

The TASS News Agency published an article saying America should put “a stop to the string of provocations ... unleashed” by US
authorities when they foiled a Cold War-style plot that tried — and failed — to recruit sexy college students to seduce American officials for
their secrets.

The spy ring was also accused of working with an unnamed news agency to ferret secret information from US stock-market officials.
That news agency is widely believed to be TASS — a former Soviet house organ that worked closely with the KGB.

Despite the link to the alleged spying, TASS acted like the injured party Tuesday, taking umbrage at the treatment of its comrades. It quoted
Moscow as demanding “prompt consular access” to Evgeny “Zhenya” Buryakov, a member of the ring who was arrested by the FBI Monday.

“One gets an impression the US authorities have decided to resort to their favorite tactic of unfolding spy scandals,” TASS quoted Russian
Foreign Ministry spokesman Alexander Lukashevich as saying.

“Due to Washington’s hostile stance, Russian-US relations have long experienced no easy times. Apparently, the United States follows ‘the
worse — the better’ principle.”

Manhattan US Attorney Preet Bharara declined to comment.
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Buryakov’s cover in New York was working at the Russian bank Vhesheconombank, while he was secretly employed by the Russian Foreign
Intelligence Service, the SVR, the feds say.

He and two handlers — SVR agents Igor Sporyshev and Victor Podobnyy — allegedly conspired to gather economic intelligence including
information about US sanctions on Russia.

They also tried recruiting college students and other New York City women to serve as
intelligence sources and replacements for ravishing Russky spy Anna Chapman, who was
busted in 2010.

Sporyshev was caught complaining on tape about how he was not up to the task of recruiting
the next Anna Chapman because when it came to today’s young women, “in order to be
close, you either need to f--k them or use other levers to influence them to execute my
requests.”

Sporyshey, 40, and Podobnyy, 27, have moved out of the US and were not arrested.

Anna Chapman

Buryakov, 39, was denied bail by a Manhattan judge and remains in US custody.
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Moscow condemns arrest of 'spy' Yevgeny
Buryakov as 'anti-Russian move'

VEB Bank employee arrested in New York and charged with gathering ‘economic intelligence’ along with
two others who left the US

Alec Luhn in Moscow
Tuesday 27 January 2015 18.10 GMT

Moscow has condemned the arrest of a Russian man in New York on espionage charges as yet
another instance of unfair persecution by the US.

Yevgeny Buryakov, an employee of state-owned VEB bank, was arrested on Monday and
charged with gathering “economic intelligence” along with two other Russian men who had
already left the United States.

In remarks carried by Russia’s state-owned television channels, foreign ministry spokesman
Alexander Lukashevich accused the United States of detaining Russian citizens without
presenting evidence and warned that this “anti-Russian campaign” would “undermine”
cooperation between the Washington and Moscow.

“The American authorities have once again decided to resort to their favorite practice of
drumming up spy passions,” Lukashevich said. “Russian-American relations are already
undergoing a difficult period because of Washington’s hostile position. Apparently acting on
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the principle of ‘the worse it gets, the better, the United States has decided to launch the latest
move in its anti-Russian campaign.”

“We insist on an end to the series of provocations that the US intelligence services have
unleashed against Russian representatives, immediate consular access to Yevgeny Buryakov,
the rigorous observation of the rights of this Russian citizen and his release,” Lukashevich
added.

Konstantin Dolgov, the foreign ministry’s human rights ombudsman, said Russians were
increasingly being persecuted in the United States and pledged to “work to end illegal actions
against our citizens”.

“In general, the hunting of Russian citizens by US law enforcement is continuing, and it’s being
done systematically,” Dolgov told state news channel Rossiya 24, adding that Russians “won’t
get a fair trial in the United States™.

When reached by the Guardian by phone, President Vladimir Putin’s spokesman Dmitry
Peskov declined to comment on the arrest of the alleged spy, saying he didn’t know the details
of the case.

MP Sergei Mironov, who heads the party A Just Russia, told reporters that the case against
Buryakov was political, called the accusations of industrial espionage “just silly” and
suggested Russia would respond by outing US spies on its own soil.

“It would be strange if they didn’t catch yet another spy in America. Because their logic is, ‘We

22

adopted sanctions, they didn’t work ... what next? We need to catch a spy,” Mironov said.

“There’s a very good practice called ‘an eye for an eye,” he added. “I think our intelligence
services have members of the diplomatic corps who are obviously not entirely within the law.”

Analysts on state television similarly argued that the espionage charges were overblown and
likely meant to improve the United States’ bargaining position in future negotiations with
Russia.

“Americans working in Moscow meet every day with Russians to clarify one position or
another, it’s normal diplomatic practice,” said Igor Korotchenko, editor of the journal National
Defence.

Mikhail Lyubimov, a former Soviet KGB agent in London who later became a spy novelist, told
the newspaper Moskovsky Komsomolets that the espionage accusations levelled against
Buryakov were “not serious”.

“This was very likely fabricated, because usually in crisis situations such as the one that has
recently arisen with the United States, espionage cases play into the hands of those who want
to spark conflict and worsen relations,” Lyubimov said.

But whereas Lyubimov doubted there would be serious diplomatic fallout from the incident,
another former Soviet spy, Yury Kobaladze, told the newspaper that “signs of the cold war are
coming back”.

“When relations between countries are normal and well-meaning, all spy scandals, no matter
how serious, are peacefully decided behind the scenes,” Kobaladze said.

Andrei Soldatov, an expert on the Russian intelligence services told the Guardian that like the
10 suspected Russian “sleeper agents” captured in the US in 2010 and later exchange for four
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Russian citizens accused of spying, the Buryakov spy scandal “raises big questions” about the
efficacy of Russian intelligence gathering.

“The Americans couldn’t find anything they had gotten, they just talk about attempts to get
information and to recruit at a very low level,” Soldatov said.

Unlike the latest spy fiasco, the 2010 scandal sparked a media furor in Russia. Each member of
the “Illegals Program” was extensively covered, and after then-PM Putin said their capture was
“the result of a betrayal, and betrayers always meet a bad end,” the Russian media debated
who gave the agents up. Putin, a former intelligence agent himself, even met with the spies
and said he had sung patriotic songs with them. One of the agents, Anna Chapman, was
celebrated as a femme fatale both in Russia and the west and became a television host upon
her return to her homeland.

“In 2010, there was political PR campaign to show that Russia still has the ability to send spies
to America, there was a political message so it was covered a lot,” Soldatov said. “This time
there isn’t such a political message.”

Since you’re here ...

... we have a small favour to ask. More people are reading the Guardian than ever but
advertising revenues across the media are falling fast. And unlike many news organisations,
we haven’t put up a paywall - we want to keep our journalism as open as we can. So you can
see why we need to ask for your help. The Guardian’s independent, investigative journalism
takes a lot of time, money and hard work to produce. But we do it because we believe our
perspective matters - because it might well be your perspective, too.

I appreciate there not being a paywall: it is more democratic for the media to be available for all
and not a commodity to be purchased by a few. I’'m happy to make a contribution so others
with less means still have access to information. Thomasine F-R.

If everyone who reads our reporting, who likes it, helps fund it, our future would be much
more secure. For as little as £1, you can support the Guardian - and it only takes a minute.
Thank you.

Become a supporter
Make a contribution
Topics

e Russia

e UScrime

» Espionage

e Vladimir Putin

e Europe

e nNews

https://www.theguardian.com/world/2015/jan/27/moscow-condemns-arrest-yevgeny-buryakov-spy


https://membership.theguardian.com/supporter?REFPVID=j9iagd3y9k909ih3z3dy&INTCMP=gdnwb_copts_memco_kr1_epic_ask_four_earning_control&acquisitionData=%7B%22source%22%3A%22GUARDIAN_WEB%22%2C%22componentId%22%3A%22gdnwb_copts_memco_kr1_epic_ask_four_earning_control%22%2C%22componentType%22%3A%22ACQUISITIONS_EPIC%22%2C%22referrerPageviewId%22%3A%22j9iagd3y9k909ih3z3dy%22%2C%22referrerUrl%22%3A%22https%3A%2F%2Fwww.theguardian.com%2Fworld%2F2015%2Fjan%2F27%2Fmoscow-condemns-arrest-yevgeny-buryakov-spy%22%2C%22campaignCode%22%3A%22gdnwb_copts_memco_kr1_epic_ask_four_earning_control%22%2C%22abTest%22%3A%7B%22name%22%3A%22ContributionsEpicAskFourEarning%22%2C%22variant%22%3A%22control%22%7D%7D
https://contribute.theguardian.com/?REFPVID=j9iagd3y9k909ih3z3dy&INTCMP=gdnwb_copts_memco_kr1_epic_ask_four_earning_control&acquisitionData=%7B%22source%22%3A%22GUARDIAN_WEB%22%2C%22componentId%22%3A%22gdnwb_copts_memco_kr1_epic_ask_four_earning_control%22%2C%22componentType%22%3A%22ACQUISITIONS_EPIC%22%2C%22referrerPageviewId%22%3A%22j9iagd3y9k909ih3z3dy%22%2C%22referrerUrl%22%3A%22https%3A%2F%2Fwww.theguardian.com%2Fworld%2F2015%2Fjan%2F27%2Fmoscow-condemns-arrest-yevgeny-buryakov-spy%22%2C%22campaignCode%22%3A%22gdnwb_copts_memco_kr1_epic_ask_four_earning_control%22%2C%22abTest%22%3A%7B%22name%22%3A%22ContributionsEpicAskFourEarning%22%2C%22variant%22%3A%22control%22%7D%7D
https://www.theguardian.com/world/russia
https://www.theguardian.com/us-news/us-crime
https://www.theguardian.com/world/espionage
https://www.theguardian.com/world/vladimir-putin
https://www.theguardian.com/world/europe-news
https://www.theguardian.com/tone/news

Russian spy Evgeny Buryakov deported from United States - ABC News
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l?w Buryakov, a Russian spy who posed as a New York banker, was deported from the United States on Wednesday
in accordance with the conditions of his early release from federal prison over the weekend.

According to U.S. Immigration and Customs Enforcement, Buryakov, 42, was escorted onto a commercial flight by
Cleveland-based law enforcement officials and "turned over to Russian authorities."

Court documents filed by the U.S. Department of Justice describe how Buryakov operated under "non-official cover" as
a high-ranking employee in the Manhattan office of the Russian-owned Vnesheconombank (VEB) while he passed
information to Igor Sporyshev and Victor Podobnyy, two Russian Foreign Intelligence Service (SVR) agents tasked with
gathering "economic intelligence" about the United States.

In 2013, Podobnyy attempted to recruit Carter Page, who
later served as a foreign policy adviser to Donald Trump's
presidential campaign, as an intelligence source. Page has
acknowledged that he is in fact the "Male-1" identified in a
recently unsealed FBI complaint, which describes the
group's attempts to draw Page into their information-
gathering operation.

"You promise a favor for a favor," Podobnyy said. "You get
the documents from him and tell him to go [expletive]
himself."

Obtained by ABC News

. - . .
Page’ who cooperated with the FBI's |nvestlgat|on of Evgeny Buyakov, seen in an ID photo obtained by ABC ... more +

Buryakov, told ABC News that the group's attempts were
unsuccessful, and any information he passed to SVR agents was "immaterial."

http://abcnews.go.com/International/russian-spy-evgeny-buryakov-deported-united-states/story?id=46601947
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Russian spy ring in NYC exposed

Jenny Jiang Leave a Comment

Federal prosecutors charged three Russians for spying on the
United States on behalf of the Russian government.

Evgeny Buryakov, 39, was arrested in New York City on Monday.
Buryakov posed as an employee of Russian bank
Vnesheconombank in Manhattan while serving for SVR, a Russian
intelligence agency. He is being held without bail.

Buryakov is accused of collecting intelligence on U.S. sanctions
against Russian banks and efforts to develop alternative energy
resources.

Gathering such intelligence is useful for Russia as the country tries
to abate a worsening economy battered by Western sanctions
(imposed in response to Russia’s annexation of Crimea in Ukraine)
and decline in oil prices. The Russian currency — ruble — has seen
dramatic depreciations in recent months, and this week the credit
ratings agency Standard & Poor’s downgraded the ruble to “junk”
status.

Buryakov’s handlers — Igor Sporysheyv, 40, and Victor Podobnyy,
27 — were charged with conspiracy to “aid and abet Buryakov in

https://www.whatthefolly.com/2015/01/28/russian-spy-ring-in-nyc-exposed/
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his work as an unregistered agent of Russia operating within the
United States.”

PAGES
However, Sporyshev and Podobnyy held positions with diplomatic

immunity, which protected them from arrest and prosecution in the About
United States. Sporyshev served as a Russian Federation trade
representative in New York between 2010 and 2014, and
Podobynyy was an attaché to the Permanent Mission of the
Russian Federation to the United Nations from 2012 to 2013,
according to federal prosecutors. Transcripts

Editor — Jenny Jiang

Contact

The Justice Department confirmed that Sporyshev and Podobnyy p
have left the U.S. and were not arrested.

Policy
Federal authorities have been monitoring the three suspects since
March 2012. Terms of Use

Sporyshev and Podobnyy were accused of trying to recruit
employees from “major” companies and young women from a New

York university to serve as “intelligence sources for the SVR”. SEARCH

“These charges demonstrate our firm commitment to combating P -
attempts by covert agents to illegally gather intelligence and recruit

spies within the United States,” said Attorney General Eric Holder.

“We will use every tool at our disposal to identify and hold

accountable foreign agents operating inside this country — no

matter how deep their cover.

The charges against Buryakov, Sporyshev, and Podobnyy were
brought four years after 10 Russian spies — including Anna
Chapman — were convicted and expelled from the United States.

“Following our previous prosecution with the FBI of Russian spies,
who were expelled from the United States in 2010 when their plan
to infiltrate upper levels of U.S. business and government was
revealed, the arrest of Evgeny Buryakov and the charges against
him and his co-defendants make clear that — more than two
decades after the presumptive end of the Cold War — Russian
spies continue to seek to operate in our midst under cover of
secrecy,” said U.S. Attorney Bharara. “Indeed, the presence of a
Russian banker in New York would in itself hardly draw attention
today, which is why these alleged spies may have thought
Buryakov would blend in. What they could not do without drawing
the attention of the FBI was engage in espionage. ”

Russia’s Foreign Ministry claimed that the U.S. has “no proof to
back up the charges” against the three men.

“One gets an impression the US authorities have decided to resort
to their favorite tactic of unfolding spy scandals,” said Russian
Foreign Ministry spokesman Alexander Lukashevich. “We insist on
a stop to the string of provocations against Russian
representatives unleashed by US secret services, and on
immediate consular access to Buryakov, on the strict observance
of the Russian citizen’s rights and on his release.”

Learn More:

= Justice Department: Attorney General Holder Announces

Charges Against Russian Spy Ring in New York City .
: - : . Views Left
= Justice Department: Criminal complaint against Buryakov

(PDF)
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= Standard & Poor’s: Russia Foreign Currency Ratings
Lowered To ‘BB+/B’; Outlook Negative

= jtar-tass.com: US court refuses to release on bail Russian
man charged with espionage

= jtar-tass.com: Moscow urges stop to US secret services’
provocations against Russian officials

= fbi.gov: Ten Alleged Secret Agents Arrested in the United
States

= fbi.gov: Ten Russian Agents Plead Guilty and are to be
Removed from the United States
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credit rating, Crimea, diplomacy, Eric Holder, Evgeny Buryakov, foreign policy, Igor
Sporysheyv, intelligence, Justice Department, national security, New York City, oil,
Russia, Russian Federation, sanctions, spying, Standard & Poor's, SVR, U.S.,
Ukraine, United States, Victor Podobnyy, Wall Street
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China charges U.S. woman with espionage

#WORLD NEWS
AUGUST 30, 2016 / 1:41 PM / A YEAR AGO

China charges U.S. woman with espionage

Reuters Staff

BEIJING (Reuters) - An American businesswoman held in China since March last year has
been charged with spying, China’s Foreign Ministry said on Tuesday, the latest

development in a case that has added to U.S.-China tensions.

Sandy Phan-Gillis, from Houston, Texas, who is of Chinese ancestry and is a naturalized

U.S. citizen, was arrested in March 2015 and had been held without charges since then.

“Based on our understanding, Phan-Gillis, because of her suspected crimes of espionage,
has been charged according to law by the relevant Chinese department,” Chinese Foreign

Ministry spokeswoman Hua Chunying told reporters at a regular briefing.

“China is a country ruled by law. The relevant Chinese department will handle the case

strictly according to law,” she said, without elaborating.
It was unclear what violations the charge covers.

News of the charges against Phan-Gillis comes just ahead of a visit to China by U.S.
President Barack Obama, who will arrive on Saturday for a G20 summit in the city of
Hangzhou. Obama is scheduled to hold bilateral meetings with Chinese President Xi

Jinping on Saturday.

Obama’s visit comes at a time of heightened U.S. tensions with China, particularly over

Beijing’s extensive territorial claims in the South China Sea, but also over issues such as

cyber spying.

https://www.reuters.com/article/us-china-rights-usa/china-charges-u-s-woman-with-espionage-idUSKCN115159
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China charges U.S. woman with espionage
In July, a Chinese man, Su Bin, 51, was sent to prison for 46 months in the United States
after pleading guilty to conspiring to hack into the computer networks of major U.S.

defense contractors.

A U.S. State Department official said the United States was “deeply concerned” about Phan-
Gillis’ welfare and had repeatedly pressed China to provide further details of the case and to

allow U.S. consular officers “full and unfettered” access to her.

“We urge Chinese authorities to explain the reasons for Ms. Phan-Gillis’ ongoing

detention,” the official said.

The official said the United States was also calling on China to “to review and consider
seriously” the recommendation of the U.N. Working Group on Arbitrary Detention that

Phan-Gillis be released.
7% REUTERS Q

The Chinese government has chided the U.N. group for saying her detention violated

international human rights norms.

The U.S. consulate in Guangzhou had been providing consular assistance to Phan-Gillis,

including monthly consular visits, the State Department official said.

Her husband, Jeff Gillis, said the “charges are absolutely false,” and called for her release.

He said the charges include an accusation that his wife went on a spy mission to China in
1996. Her passport at that time shows that she made no trip to China that year, he said in a

Sstatement.

Phan-Gillis had said in a letter transcribed by a U.S. consular official in China that her

detention was because of politics and not for any crime.

She visited China on a trade delegation from Houston and was detained while attempting to

cross from the southern city of Zhuhai to Macau.

China’s state secret law is extremely broad, encompassing everything from industrial data

to top leaders’ birthdays. Information can also be declared a state secret retroactively.

https://www.reuters.com/article/us-china-rights-usa/china-charges-u-s-woman-with-espionage-idUSKCN115159
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China Sentences Phan Phan-Gillis, U.S.
Businesswoman, in Spying Case

By CHRIS BUCKLEY APRIL 25, 2017

BEIJING — An American businesswoman from Houston was sentenced to three
and half years in prison in China on spying charges on Tuesday, over two years
after Chinese security officers spirited her away and 20 or more years after the

alleged espionage was said to have taken place, her lawyer said.

But the businesswoman, Phan Phan-Gillis, often called Sandy, may soon be
deported to the United States, allowing her to reunite with her husband, Jeff
Gillis, who has adamantly rejected the accusations and fought for her freedom,

said her lawyer, Shang Baojun.

After a secret trial in the morning in Nanning, the capital of the Guangxi
region in southern China, a judge declared Ms. Phan-Gillis guilty, sentenced her
and ordered her expelled from China — but left unclear whether she had to serve
out her prison sentence before being deported, Mr. Shang said by telephone.

“A court can order expulsion from the country for foreign nationals either
after serving a sentence or concurrent with a sentence starting, but the judge
wasn’t clear on which applied here, so I also have to wait to read the verdict,” Mr.
Shang said. “Of course, I hope that they’ll deport her as soon as possible, but we

have to wait until we see the written verdict to be sure.”
It could be days before he receives the written judgment, he said.

The uncertainty about the sentence has added an agonizing twist to a case
that turned Ms. Phan-Gillis’s husband into an amateur detective and lobbyist,
seeking to clear his wife of the accusation that she had worked as a spy for the

https://www.nytimes.com/2017/04/25/world/asia/sandy-phan-gillis-china-houston-espionage.html


https://www.nytimes.com/
https://nyti.ms/2q0DIAB
https://www.nytimes.com/pages/world/asia/index.html
https://www.nytimes.com/by/chris-buckley
http://topics.nytimes.com/top/news/international/countriesandterritories/china/index.html?inline=nyt-geo
https://www.nytimes.com/2016/08/31/world/asia/china-us-spy-phan-gillis.html

China Sentences Phan Phan-Gillis, U.S. Businesswoman, in Spying Case - The New York Times

American authorities. Mr. Gillis said by email that he did not want to comment

on the trial.

The United States Consulate in Guangzhou, in southern China, has handled Ms.
Phan-Gillis’s consular needs while she has been held in Nanning, 315 miles to the

west. The consulate confirmed that she had stood trial but gave no details.

“We continue to follow Ms. Phan-Gillis’s case closely,” the consulate’s press
office said by email. “We have regularly raised Ms. Phan-Gillis’s case with Chinese

officials, including at the most senior levels.”

China’s president, Xi Jinping, has redoubled the government’s longstanding
warnings that it faces dire threats from foreign spies and subversion, and state
security officers have appeared increasingly active. Other foreigners have also
been tried on spying charges, including a Canadian man released last year soon
after his trial ended with a guilty verdict. But ethnic Chinese people appear

especially vulnerable, because officials have fewer scruples about detaining them.

Calls to the Nanning Intermediate People’s Court, where Ms. Phan-Gillis was
tried, went unanswered, and there was no word of the trial in Chinese news
media. The Chinese Ministry of Foreign Affairs did not respond to faxed
questions about the case.

“The continued detention of Sandy Phan-Gillis is inexplicable and
unacceptable,” Senator John Cornyn of Texas said in an emailed comment on the
verdict. “Beijing should release her immediately so she can return to her family in
Houston.”

Ms. Phan-Gillis, 57, was seized near a border crossing by Chinese security
officers in March 2015, when she was accompanying a delegation of officials and
businesspeople from Houston, including the mayor pro tem at the time, Ed

Gonzalez.

Ms. Phan-Gillis was born in Vietnam into an ethnic Chinese family, and she
fled in her teens by boat, eventually settling in the United States. She worked as a
consultant for Houston businesses interested in Chinese customers and
investment, as well as for Chinese businesses interested in Texas, and she

traveled often to southern China.
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At first, Mr. Gillis said, he kept quiet about Ms. Phan-Gillis’s detention and
hoped that Chinese investigators would release her after realizing the charges

were groundless.

But as the months wore on, Mr. Gillis concluded that the Chinese authorities

would not back down, and he turned to public appeals to seek her freedom.

He was told that she had been formally arrested in September 2015, days
before Mr. Xi arrived in the United States for a visit.

“I really don’t want to be disruptive. I don’t want to ruin anybody’s party,”
Mr. Gillis said at the time. “I just want to get my wife back.”

Ms. Phan-Gillis was indicted last July, setting in motion preparations for the
trial. Mr. Gillis said then that the claims in the indictment crumbled under closer
scrutiny. The prosecutors claimed that Ms. Phan-Gillis had spied in China for a

time in 1996 when she was not even in the country, he said.

In the indictment, the prosecutors also claimed that Ms. Phan-Gillis had
tried to recruit Chinese people living in the United States to work for a “foreign
spy organization.” Mr. Gillis said that claim was also false. “The charges are

beyond ridiculous,” he said.

The lawyer, Mr. Shang, said he could not discuss what specific accusations
prosecutors made at the trial, because lawyers are forbidden to publicly disclose
national security cases without approval. But their broad accusation was that Ms.
Phan-Gillis “engaged in activities harmful to Chinese national security” in both
China and the United States between 1995 and 1998, he said.

At the trial, Ms. Phan-Gillis pleaded guilty to the spying charge, he said.

“After the verdict was read out, the chief judge didn’t ask her whether she’d
appeal,” Mr. Shang said. “But when I met her yesterday and previously and asked
her, she said she wouldn’t appeal, as long as she could leave China as soon as
possible.”

Ms. Phan-Gillis previously said that she was innocent, but she may have
changed her position in the hope of early release and a return home. A United
Nations human rights panel last year demanded her release after finding that she
had suffered arbitrary detention and deprivation of access to lawyers.
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“They put words in my mouth,” Ms. Phan-Gillis told a visiting American

consular officer, according to an earlier account given by Mr. Gillis.
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SAN FRANCISCO (April 28, 2017): On April 25, 2017, the Nanning Intermediate People’s Court in Nanning, capital of ﬂ
China’s Guangxi Zhuang Autonomous Region, convicted American businesswoman Sandy Phan-Gillis of espionage and

sentenced her to three and one-half years’ imprisonment and deportation. On April 28, Ms. Phan-Gillis was deported. She

arrived in Los Angeles the same day. She was met upon arrival by her husband and members of her family.

Share
Ms. Phan-Gillis was taken into custody by agents of the Nanning State Security Bureau on March 19, 2015 at the Zhuhai
border crossing in Guangdong Province. She was taken to Nanning where, on March 20, 2015, she was placed under
residential surveillance in a designated location (RSDL), a coercive measure under which a suspect can be held without
Latest Work

access to a lawyer or members of family for up to six months. At the time Ms. Phan-Gillis was taken into custody and
placed under RSDL, she was the President of the Houston-Shenzhen Sister City Association. She was exiting China with
a trade delegation led by the Mayor Pro Tem of Houston, Ed Gonzalez; Ms. Phan-Gillis was a member of the Mayor’s
International Trade and Development Council and was known for her efforts to promote good relations between the United
States and China.

Check out latest updates on programs
and activities at Dui Hua Digest.

Latest Figures
After six months under RSDL, Ms. Phan-Gillis, who suffers from serious medical problems and was hospitalized in

Nanning on two occasions, was formally detained and transferred to the Nanning Number Two Detention Center. She was
formally arrested on suspicion of assisting in the theft of state secrets on October 26, 2015. The case was handed over to
the procuratorate on May 26, 2016. Only then was she allowed to meet a lawyer, 14 months after she was taken into
custody. In July, 2016 she was indicted for espionage and the case was sent to the Nanning Intermediate Court, which
postponed the trial on at least two occasions.

As for 2015, there are more than
107,000 women in Chinese prisons, an
increase of 3.2 percent since 2014.
Women in China are being
incarcerated at a rate ten times the rate

The crime of espionage is one of the most serious crimes in the Criminal Law, carrying a maximum sentence of death. Dui of men.
Hua has recorded 186 cases of espionage in its prisoner database. Of these 28 people were given life sentences, eight
were given sentences of death with two-year reprieve, and eight were sentenced to death. At the lower end of the
spectrum, seven were given sentences of three years in prison and three (including Ms. Phan-Gillis) were given sentences
of three and a half years.
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On April 20, 2016, the United Nations Working Group on Arbitrary Detention (WGAD) determined that Ms. Phan-Gillis had
been arbitrarily detained in violation of international law. The WGAD decision, which was announced on June 29, 2016, —_————
marked the first time in its 25-year history that this group of experts had determined that an American citizen had been

arbitrarily detained by the Chinese government. Read Dui Hua's analysis.

Shortly before her conviction and deportation, Ms. Phan-Gillis was allowed a video call with her father who had suffered a
major heart attack and had spent several days in a hospital intensive care unit. She has received monthly visits by officers
of the Consulate General of the United States in Guangzhou.

Ms. Phan-Gillis’ return to the United States comes three weeks after President Xi Jinping’s visit to the United States for
talks with President Trump. Negotiations to secure the release of Ms. Phan-Gillis intensified during Secretary Tillerson’s
visit to Beijing in March 2017. Tillerson’s State Department was assisted by the White House in bringing the negotiations
to a successful conclusion.

At the request of her husband, Jeff Gillis, Dui Hua’s executive director John Kamm worked for more than 19 months to
help bring about her release, raising her case in more than two dozen meetings with Chinese government and party
officials and placing her name on many prisoner lists.

Kamm said: “Ms. Phan-Gillis’ return to her family in the United States is the result of her husband and daughter’s heroic
work over a period of two years. They were assisted in this effort by officers of the American Embassy in Beijing, the
American Consulate in Guangzhou, and the Department of State and White House National Security Council in
Washington; Members of Congress led by Congressman Al Green of Texas’ Ninth Congressional District; Senator Marco
Rubio and the Congressional Executive Commission on China; Andrew Duncan, Chairman of Los Angeles-based film
company June Pictures; the Houston city government, the Mo Shaoping Law Firm; and private citizens, notably friends
and family of Jeff Gillis and Sandy Phan-Gillis, as well as human rights and civil society groups. There has been intense
media interest in her case.”

Kamm also thanked members of the Chinese government with whom he met on many occasions to discuss Ms. Phan-
Gillis’ case.

Kamm noted that “More than 100 American citizens are currently being deprived of their freedom in China. Some are held
in detention centers, a few for long periods without adjudication; others are in prison, convicted and sentenced for offenses
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under China’s Criminal Law; still others are forbidden from leaving the country because of commercial disputes or
because a relative is suspected of a crime. We must not forget them.”
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US businesswoman Phan Phan-Gillis
sentenced in China on spying charges

‘Sandy’ Phan-Gillis disappeared while on a business trip to China in 2015 and little had been heard of her
case until her sentence

Associated Press
Wednesday 26 April 2017 02.45 BST

An American woman detained during a business trip to China and charged with spying was
sentenced on Tuesday to three and a half years in prison, raising the possibility that she may
be allowed to return home soon.

Phan Phan-Gillis has faced an uncertain fate since March 2015 when she disappeared from her
group traveling in southern China. She was later accused of espionage, which carries a possible
death sentence. A United Nations panel has said her detention violated international norms
and the US has long pressed China to resolve the case fairly.

The US state department confirmed that she had been sentenced on Tuesday. While Phan-
Gillis’s trial was closed to the public, a representative from the American consulate in
Guangzhou, China, was allowed to attend the public announcement of the verdict against her,
the department said.

Under Chinese law, Phan-Gillis could be eligible now for parole and deportation, said John
Kamm, founder of the San Francisco-based Dui Hua Foundation, which monitors human rights

https://www.theguardian.com/world/2017/apr/26/us-businesswoman-phan-phan-gillis-sentenced-in-china-on-spying-charges
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and legal issues in China. Kamm said he expects China to parole Phan-Gillis “fairly soon.”
The Chinese embassy in Washington did not respond to a message about her case.

Phan-Gillis is of Chinese descent, but was born in Vietnam and is an American citizen who
lived in Houston and worked as a business consultant. Known by friends as “Sandy”, she made
numerous trips to China for business and as a volunteer to promote cultural and business
exchanges.

She disappeared from the rest of her group during a trip in March 2015 to promote business
opportunities in Houston. It took her husband, Jeff Gillis, almost two weeks to confirm
through American consular officials that she had been detained by Chinese state security.

China’s opaque legal system often provides little or no explanation for why someone is
detained or punished. Her Chinese lawyer, Shang Baojun, told the Associated Press last year
that Phan-Gillis was charged with spying, but he could not discuss the case further because it
involved state secrets. Jeff Gillis, who did not return a message on Tuesday, said last year that
he was told his wife was accused of conducting a spy mission in 1996, then trying to recruit
new spies the following two years — allegations he called “beyond ridiculous.”

his wife in Houston. Photograph: David J. Phillip/AP

“I have the passport that shows that she didn’t even have a visa in 96, no entries or exits,” he
said. “I have her pay stubs that show that she was not off on extended leave.”

The Dui Hua Foundation said Phan-Gillis was the first American citizen to be convicted of
spying in a Chinese court since 1973. But Phan-Gillis’ three and a half year prison term is on
the low end of sentences for espionage charges, according to Dui Hua’s research.

China sometimes releases foreigners as an apparent sign of goodwill. Last year it allowed Kevin
Garratt, a Canadian citizen held for two years and accused of spying, to return home after
Canada’s prime minister, Justin Trudeau, mentioned Garratt to top officials in Beijing.

In Phan-Gillis’ case, Kamm credited the Trump administration and particularly secretary of
state Rex Tillerson, who visited Beijing last month. Kamm said he was told by “people who
were in the room” that Tillerson pressed Phan-Gillis’ case in private meetings.

“If US-China relations were not going as well as they are right now, I think this outcome would
have been different,” Kamm said.
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2 Americans Seized On Spy Charge

WASHINGTON' (TP.)— Two Americans have been arrested in Austria as spies for Russia, the .Justice Department announced today.
The two —Otto Verber and Kurt L. Ponger, both of New York — j were charged with conspiring with Yuri V. Novikov, second secretary of
the Soviet embassy here. This government promptly declared Novikov persona non grata —unacceptable—and demanded his recall by
Russia immediately. Verber and Ponger, both naturalized citizens, were arrested in their native Vienna yesterday by U. S. Army
intelligence officers. A military plane is flying them to Washington for arraignment, probably later today. Verber is a former U. S. Army
officer. Secret Indictment A federal grand jury indicted them on espionage charges Tuesday. but the indictment was kept sealed
pending their arrest. The two-count indictment charged 14 specific overt acta to carry out an espionage conspiracy with Novikov,
starting in 1949. The Americans were charged with conspiring with Novikov, a former Red army officer, to pass defense information to
Russia. The indictment said they planned to deliver to Russia “documents, writings, sketches, plans, maps, notes, instruments and
information relating to the national defense of the United States” and that they tried to obtain intelligence and counterintelligence
information about the U. S. Army and Air Force. Question About Penalty Legal experts said there is some question whether the two
Americans, if convicted, would be guilty of wartime or peacetime espionage activities. Espionage in wartime carries a maximum penalty
of death. In peacetime the maximum penalty is 20 years in prison. Novikov, who joined the Russian | embassy here in April, 1948, was
a member of the Soviet army from 1942 to 1946. He was made second secretary in 1950. State Department officials said they believed
this was the first | time the United States has demanded the ouster of a Russian embassy official here since the two governments
established relations in 1933. Was Army Lieutenant The Justice Department said Verber. 31, was born in Vienna. 1

| was naturalized in 1943. and corn ; missioned a 2nd lieutenant in the ! I'. S. Army in 1944. It said he served on a military intelligence
team in Europe until j February, 1945, and subsequently was employed as an interrogator | lor the War Crimes Commission in
Nuernberg. The Justice Department said that before his arrest he lived in the American zone of Vienna and s enrolled in the University
of VI-i-i na under the Q.I. bill of rights. Brothers-In-lam The department said the 39-year-oW l'onger also was born in m'fiennu, (ust
entered this country in 1940, and was naturalized in mFebruary, 1943. The department said that Ponger Is "reportedly a brother-in-law'
cf Verber. It said that he also was employed by the War Crimes Commission in Europe. The indictment charged that the defendants
arranged to receive messages and instructions from P.ussia an 1 to employ other people ac contact men in this country and in Austria.
One act cited said that Pongee arranged a meeting here between a government employe and Novikov. It did not identify the employe.
Another charged that in April, 1951, Novikov did meet and confer here with a government employe.
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The Washington Post
Russian Diplomat Is
Accused Of Spying

By Vernon Loeb; David A. Vise

The FBI accused a Russian diplomat of espionage yesterday, one week after Russian authorities detained and ordered the

expulsion of an American diplomat in Moscow on similar grounds.

U.S. officials said Stanislav Borisovich Gusev, a second secretary at the embassy here, was caught outside State
Department headquarters while collecting information transmitted from a listening device planted in a high-level
conference room on the seventh floor. That is the most secure part of the building, where Secretary of State Madeleine K.

Albright and other top officials have their offices.

Gusev was held briefly by the FBI and then turned over to the Russian Embassy because he claimed diplomatic immunity,
the U.S. officials said. The State Department said Gusev had been declared persona non grata and must leave the United

States within 10 days.

While U.S. officials formally denied that the arrest was in retaliation for the incident in Moscow, it clearly followed the
pattern of tit-for-tat espionage cases that were common during the Cold War but have been rare since the breakup of the

Soviet Union in 1991.

Last week, Russian authorities briefly detained Cheri Leberknight, 33, a second secretary in the U.S. Embassy in Moscow.
Alexander Zdanovich, a spokesman for the Federal Security Service, one of the successor organizations to the Soviet KGB,
said Leberknight was "caught red-handed trying to get from a Russian citizen documents on military and strategic
information classified as state secrets." She was quickly turned over to U.S. officials in Moscow but was ordered to leave

the country within 10 days.

After Gusev was detained yesterday afternoon, Undersecretary of State Thomas R. Pickering summoned Russian
Ambassador Yuri Ushakov to the State Department and lodged a protest, just as the Russian Foreign Ministry did with

U.S. Ambassador James F. Collins in Moscow last week.

A Russian Embassy official said Gusev had been working in Washington for about a year. The embassy had no other

immediate comment.

U.S. officials said Gusev's apprehension resulted from a long counterintelligence investigation by the FBI, which
cooperated with the State Department Diplomatic Security Service in finding the bug on the seventh floor using electronic

gear.



"This is an example of good, solid, standard counterintelligence by the FBI," one U.S. official said. "The FBI observed him

outside the State Department on several occasions. It became apparent what he was doing."

Another senior official said, however, that there was cause for concern about a possible high-level security breach. "The
larger issue here is, if they were able to get that device in there, what else is in the building and what is the State

Department going to do about it? That is a huge issue," he said.

The detention of Leberknight, the American diplomat in Moscow, came shortly after the announcement that a U.S. naval
code clerk, Daniel King, 40, had been arrested for passing secrets to Russia in 1994. King had been assigned to the
National Security Agency in Fort Meade, Md., and he allegedly mailed a computer diskette containing classified

information to the Russian Embassy.

Staff writers Steven Mufson and Walter Pincus contributed to this report.
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December 10, 1999 | BOB DROGIN and ERIC LICHTBLAU | TIMES STAFF WRITERS

FROM THE ARCHIVES

Newly Open U.S. Embassy Is Still a Work in Progress
July 1, 2004

WASHINGTON — Stunned FBI agents and U.S. diplomatic security officers scrambled Thursday to
determine how--and when--a Russian spy secretly planted a sophisticated eavesdropping device inside a
State Department conference room used by high-level officials and whether national security was put in
jeopardy as a result.

U.S. officials also identified Stanislav Borisovich Gusev, the 54-year-old Russian diplomat who was
arrested Wednesday as he monitored the "bug" from a bench outside the State Department, as a member
of the technical staff of the SVR, Russia's foreign intelligence service.

U.S. officials said that the espionage case marks the first time State Department headquarters is known
to have been successfully bugged. "This was a very bold operation," said a senior official. "It's about as
aggressive as it gets."

State Department officials said they have no record that Gusev ever was inside the sprawling building,
however. The investigation thus has focused on identifying the spy who placed the tiny electronic device
in a seventh-floor meeting room near a high-security area that includes Secretary of State Madeleine
Albright's offices.

"They don't know yet how it got there," said another senior official. "It could be a visitor. It could be a
workman. It could be a Russian agent in place" in the State Department. He added, "They don't have a
suspect.”

Officials said that 50 to 100 meetings were conducted in the room from early last summer, when Gusev
first came under suspicion, until his arrest Wednesday. Investigators planned to interview everyone who
attended the meetings in an attempt to assess the severity of the security breach.

Gusev was arrested by the FBI outside the State Department as he adjusted reception equipment
designed to monitor transmissions from the device, officials said. He was turned over to the Russian
Embassy after claiming diplomatic immunity but was ordered to leave the United States within 10 days.

Officials said that Gusev entered the United States in March and was on his last assignment before
retirement. But they do not know how long the bug has been in place.

Officials said that installation of the device required access to the meeting room, perhaps including
taking photographs, then a return trip to place it. Neil Gallagher, an assistant FBI director, called the
placement "very professional.”

"It's just not slapped on here," he said. "The ordinary person would not see it."

Neither did State Department diplomatic security and counterintelligence experts. Their routine sweeps
of crucial parts of the building with sensitive electronic equipment did not locate the bug. One official
said that the device was only found a few weeks ago, months after the FBI first became suspicious of
Gusev.

FBI agents first noticed the Russian early last summer, when they saw him standing outside the State
Department headquarters and thought he was acting oddly. Gusev was subsequently found to visit every
week or so, "literally just walking around the surrounding street," Gallagher said. Gusev's driving and
parking also raised suspicion, since he apparently was "trying to position his car in an ideal location" for
a clandestine technical operation.

Gallagher described the subsequent search for the bug inside the eight-story building, which occupies an
entire city block, as "literally attempting to find a needle in a haystack." Ironically, investigators began
searching the building from the first floor up, in part because they believed the executive secretariat on
the seventh floor was secure.

When the device finally was found, counterintelligence experts were shocked. "We have not seen a device
of that sophistication before," Gallagher said. He declined to provide details.

A senior official insisted that Gusev was only able to listen to conversations in real time. But other
intelligence experts were skeptical, saying that it was far more likely he was servicing a device designed to
secretly record and encrypt conversations and then broadcast the compressed data in an intense,
targeted burst when triggered from outside.

That would explain both the regular timing of Gusev's weekly visits--which officials said did not
correspond to the scheduling of key meetings or talks inside--as well as the inability of normal electronic
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sweeps to detect ongoing transmissions.

Gallagher said that the device was left in place to avoid tipping off the Russians. He said security teams
conducted an aggressive sweep of top-level offices in the building to search for other devices but found
none. Senior officials were warned to avoid sensitive conversations near the bug. Officials refused to say
whether deliberate disinformation was fed to the device after it was detected.
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US 'spy' Ryan Fogle expelled after CIA refused to stop recruiting, say Russians | World news | The Guardian
|

- @&y guardian

US 'spy’ Ryan Fogle expelled after CIA refused
to stop recruiting, say Russians

Federal Security Service says US embassy official was expelled because CIA persisted in trying to recruit
Russians for espionage

Miriam Elder in Moscow
Wednesday 15 May 2013 16.36 BST

Russia's decision to expose and expel a suspected spy working undercover at the US embassy
in Moscow came after the CIA failed to stop its recruitment efforts following the previously
unrevealed expulsion of a US spy earlier this year, a Russian intelligence officer has alleged.

Speaking to state-run television, an anonymous officer with the Federal Security Service (FSB)
said Russia had expelled an "operative of the Moscow rezidentura" in January, using Soviet-era
spy slang. "We asked our American colleagues not to continue such acts in relation to Russian
citizens. Nonetheless, they didn't listen to us," the officer said, his face and voice masked for
television.

The revelation came one day after Moscow's widely publicised detention of Ryan Fogle, whom
it accused of being a CIA agent working undercover as the third secretary at the US embassy in
Moscow.

The Russian foreign ministry declared Fogle persona non grata and ordered him to leave the
country "in the shortest possible time".

https://www.theguardian.com/world/2013/may/15/russia-american-expelled-cia-espionage
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US 'spy' Ryan Fogle expelled after CIA refused to stop recruiting, say Russians | World news | The Guardian

He was caught while allegedly attempting to convince an FSB agent focused on fighting
terrorism in the troubled north Caucasus to work for the CIA. US interest in the region has
grown following the revelation that the two men suspected of bombing the Boston marathon
last month had roots in Chechnya and Dagestan.

The FSB officer said US recruitment efforts had, however, begun to increase about two years
ago.

"For the last two years, we have seen persistent CIA attempts to flip members of law-
enforcement agencies in Russia," the officer said. He said Fogle's arrival in Russia in spring
2011 had immediately rung alarm bells and he was "monitored upon arriving in Russia".

"We can now say that this is not the first act of espionage that the American took personal part
in," he said.

The foreign ministry summoned the US ambassador to Moscow, Michael McFaul, on
Wednesday to issue a formal protest. The US embassy has refused to comment on the case.

Fogle's detention led the news in Russia on Wednesday, with state-run television repeatedly
airing footage of the "spy accessories" he was allegedly carrying when caught, which included
several wigs and sunglasses, as well as a compass and map of Moscow.

The bizarre mix of distinctly unmodern spyware, as well as a poorly phrased letter appealing to
the desired recruit for help, prompted analysts to wonder if part of the bust had been staged.

That suspicion was increased on Wednesday, when state-run television released an alleged
telephone conversation in which Fogle appeals to his target. "We have to meet today - it's
impossible tomorrow, only today," a man presented as Fogle says in Russian. "As I said, you can
make up to $1m a year or I have $100,000 with me. But it's definitely now. Yes or no? Now."

Foreign diplomats in Russia function under the assumption that their telephones are tapped.

Despite the new revelations, there were indications that the spy scandal might pass quickly, as
the US and Russia seek to boost co-operation over Syria and the Boston bombing investigation.
The attempts to forge better ties come after a year of steadily worsening relations, when Russia
regularly accused the US of using its state department and spy agencies to foment opposition
to Vladimir Putin.

On Wednesday, Yury Ushakov, Putin's foreign policy adviser, said: "What's surprising is that
this crude and clumsy recruitment happened against the background of a clear statement by
President Obama and President Putin on the importance of enhancing co-operation and
contact between the two countries' special services."

Yet he added: "I don't think that this can significantly influence our co-operation, all the more
so because its importance was declared on the highest level." Putin has not commented on the
scandal.

Topics

e Russia

» Espionage

e Europe

« CIA

o US foreign policy
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IMMEDIATE
H “t .
© MINISTRY OF FOREIGN AFFAIRS a
1S I‘,;f\l\/l,\f._%/-\D
Subject: Indiian External. Affairs Minister’s  visit to Pakistan (2-5

October, 2005)

! \“
' i . .o R . .
In the recently held Foreign Ministers’ level review meeting of the
Composite Dlaloguc the Indian side proposed changes to the existing
agreement on consular access and agreement on visa matters.

e s ...
_.,.__.,____.—_--—-__ S

2. Copies ofithe proposed Indian drafts are enclosed with the request that
the same may kindly be examined and views conveyed to this Ministry at the
earlicst.

e j . T A2
Encls: as above . =

1

| © ( Tariq Zameer )
| Director (India)
o/, Tel/fax 9204310
7

v

- Secr Lm’y, Ministry of Interior, Islamabad
- Dnuclomtc General 1ST (Brig. Khan Ahmed Sufyan), Islamabad

M/o Foreign !Affairs” UO No.lnd (1)-1720 /2005, dated 06-10-2005

1 of 37

:

{



‘J
I)RAFT AGREEMENT ON CONSULAR ACCESS

Ihe G(')V«:r‘n}:mcnt of India and the Covernment of Pakistan, desirous of

furthering the’, obj

ective of human treatment to nationals of either country

arrested, detained or imprisoned in the other, have agreed to reciprocal consular
facilities as follows:

1)

i)

Fach. Government will maintain a comprchensive list of the
nat'iopals of the other country under its "arrest, detention or
imprisonment: The lists shall be exchanged as soon as possible on
15t January and 1t July every year.

Immediate notification of any arrost/ detention/imprisonment of
any person of the other country shall be provided to the respective

High Commission.

Fach Government shall give consular access to all nationals of the
other country under arrest, detention or imprisonment within three
months of the date of arrest/ detention/sentence.:

Both the Governments agree to release and repatriate persons who
are under their arrest, detention or imprisonment except those who
have either been convicted or are under trial or have mot yet
completed their sentences after conviction. Such persons will be

- released and repatriated by the respective Governments within one

month of confirmation of their National status. Others will be
1 . . .
repatriated after similar confirmation of nationality and completion
of their sentences.

FOR THE: GOVERNMENT OF FOR THE GOVERNMENT

REPUBLIC OF INDIA OF THE ISLAMIC

REPUBLIC OF PAKISTAN

; . 20f37
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Code
i
1. Or 1gmal Am cement of New Delhi, November 2,1982 - Text in normal
typch ; T
2. Portions prop OSLd to be deleted - A strikethrough 1mc
3. Chanpoq prono%cd Bold, Italicised text.

bl\/‘ir' UROTOCOI -OFAGREEMENT ON CONSULAR ACC

The

WITH MODIFICATIONS

Government of India and the Government of Pakistan, desirous of

furthering sthe - objective of human treatment to nationals of cither country

al'l”Chtt‘.d, detained or mpit isoned in the Olh(;‘.l‘, have 837,‘1'('_‘.(?('1 to 1‘(.‘.(“1}71‘()(‘_81 consular

facilitics as follows:

Each Government will make—a—determine d—effort—to—d: FRIN— 2P
maintain a comprehensive list of the nationals of the other -country
under iits arrest,detention or imprisonment wntil--the—date-of-this
pmk()u)l The lists shall be Lxchangcd as soon as possible on 1
Januari z/ and 1t July every year.

Liste —of~pu sens—azreqteé—deé&med—m—xmptwemed fer-the-date-of
this—protocol-shall-be-exchanged—atvegular—intervals. Immediate
IIOI'IflC(IiIO?l of any arrest/detention/imprisonment of any person of
the other country shall be provided to the respective High
Contmission.

Lach- (70vex-twi}1ex1t~shall—-gave—eon%ulai—acco 56-On-a- 1ecxpmcal -basis-te
nationals-of-one-country-under-arrest-detention-or-imprisonment-in
t-he—ot-l%e&c—@u-nig:r—y,—p-r»@v-iéed—they—are—netﬁapprehendeeH@-r—p(—)li—fsiea-l
or-security-reasonsloffences—Requestfor-such-access-and-the-terms
thereof—shall—be-considered—on—the—merits—of-each~case—by—the
Government-arcesting-the-person-or-helding-the-delenus fprisoners
and—tHo decision-on-such- requests-shall-be-conveyed-to-the-other
Gover mnem——w1thm~~ our-woeeks—from-—the—date-ofreceipt-of-the
wqm;--—— Each Gowerniment shall give consular access to all
mztzmmlq of the other country wunder arrest, detention or
mz;,n:s}mmz(znt' within  three  months  of  the date of
arrest/detention/sentence.

Both ----‘Covez:-nmem’-%—--a»gree—-ta»—d-i-‘;eu ss—modalities—of—release—and
repatration—ef-persons—who-are—u ncler—their-areest—detention-or
unpe}c,enmentand—-who have-not-been-convicted-on—trial-or-have
c,om}_,leted their-sentence: Both the Governments agree to release
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and repatriate persons who are under their arrest,

. delention or
imprisomment except those who have cither been convicted or arc

under trial or have not yct completed their sentences after
conviction. Such persons will be released and repatriated by the
: ra._q]n’.(:f{:“‘i'zm Governmenls within one montl of confirmation of their
i National stalus. Others will be repatriated after similar
r:()rg’irma'l'iorz of nationality and completion of their senlences.

FOR THYE GOVERNMENT OF ' FOR THE GOVERNMENT
REPUBLIC OF INDIA OF THE ISLAMIC

REPUBLIC OF PAKISTAN

kkdek
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G.overnment of Pakistan
Ministry of interior

;i I

|
Sub: INDIAN  EXTERNAL AFFAIRS MINISTER'S VISIT _TO
PAKISTAN(Z-5 OCTOBER,2005).

ReTerence Ministry of Foreign Affairs U.Q No.1-Ind(1)/20/2005,
dated 6““ October. 2006 on the above subject.

It ls‘ stated that proposed Indian Draft regarding changes to the

i)
L.
existing protocol c|>!r* consular access has been examined carefully. This Ministry
agree to clause i—jiii of the Indian proposals. As regards clause iv, it has a loop

hole as the indianfs may utilize the pre-trial/conviction period for putting pressure
for the release-.offarrested/detained persons. To prevent demand for immediate
repatriation on arrest /detention, until investigations prove such person innocent,
this caluée has bejen modified accordingly.
3. Furt?ermore, in December 2004, the two' sides had agreed to
introduce a .meé"hanism for early repatriateion, without any sentence, of
madvenent border crossers and of those under16 apprehended by either side. It
IS puoposed that the decision taken earlier in this regard may be made part of the
protocol on consular access and as such it would be more beneficial to our side
as number of bo%der crossers from our side is greater than that of Indians.
Keeping inview i;these aspects clause v &vi have also l?een added to the
proposals forward%ad by the Indian side.
;i
it iéi requested that proposed changes from Pak‘istan side

(Annexure) may be forwarded to the Indian Government for consideration.

5. : Views on Visa Agreement will follow shortly.

V4
b fricclicil
( Ghulam Muhammad )
Section Cfficer (India-1t).
) Ph: 9207440
— . '
l/Ministr\/ of Fareign Affairs (Mr. Zaheer A, Janjua, Director-India), Islamabad
Ministry of Interior'U.O. No. 9/11/2005 dated 15-4-2006.

?15 g/ £ [\{

’Z/'u
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AN NEXURE

DRAFT AGREEMENT ON CONSULAR AC SIS) /6 /

The ‘Government of India and the Government of Pakistan,

desirous of f’uﬂher;ing the objective of human treatment to nationals of either

country arrested, ﬁietained or imprisoned in the other country, have agreed to

. i -
reciprocal consular facilities as follows:-

)

Each Government will maintain a comprehensive list of the
nationals of the other country under its arrest, detention or
imprisonment The iists shaH be exchanged as soon as
possible on 1% January and 1% July every year.

Immediate notification of any arrest/detention/imprisonment
of any person of the other country shall be provided to the
respective High Commission.

. Each Government shall give consular access to all nationals

of the other country under arrest, detention or imprisonment
within three months of the date of arrest/ detention
/sentence.

| Both the Governments agree to release and repatriate

persons who are under their arrest, detention or
imprisonment provided investigations prove such persons

. innocent. However these persons will be released and

repatriated by the respective Government within one month
of confirmation of their National status. The persons "who
have either been convicted or are under trial or have not yet
completed their sentences after conviction = will be
repatriated after similar confirmation of nationality and
completion of their sentences.

nadvertent border crossers under 16 apprehended by either

" side may be released without sentencing.

Vi)

FOR THE GO\/ERNMENT

In special cases which call for/require compassionate and
humanitarian considerations either side may exercise its

i discretion subject to its laws and regulations, to aliow eariy

release and repatriation of civil prisoners and fishermen.

FOR THE GOVERNMENT OF THE

OF REPUBLIC Of' INDIA ISLAMIC REPUBLIC OF PAKISTAN
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| , J\IIS]—RY OF FOREIGN AFFAIRS
1 | ISLAMABAD

No Director (Indla) 1-/1/2006 May 2, 2006

Draft Agrecement on Consular Access

Dear Deputy High Commissioner,

g;

Reference above subject.
L
. L. L Ny . .

2. During the yisit of the Indian External Affairs Minister to Pakistan in

l
October 2005, he Indian side had handed over a draft Agreement on
ConsulariAccess._ The Indian draft has been examined by the concerned
authorities and a rc‘Fvised draft has been received, which'is attached.

=V _

!;

!

! -
3. It is requested that the High Commission may also critically examine

»
the enclosed draft beicn forwarding it to the Indian side.

;! ‘ (/\,v\,t/' TR 6&/"/>

Yours sincerel ))

Sk /\/\/ /
/dh(,(,l A JJIULd "
D ILLLQI/(/TI/I/{‘)

Mr. Afrasiab Muhch Hashmui,

N )
Deputy High Commissioner OP) f)(\u/
High Commission liox Pakistan .
New Delbi : -
505
08
\ U

Co | 7 of 37



g
{

2 Tk~ 200
L P.a1
v 73?;- %;«‘ P ,_._—:’ PR %
- CRiel TR P ' '
g;fkﬁ{g] & Yy HIGH COMMISSION FOR PAKISTAN
R P ' :
] EC’&*‘:“@‘%’A 5 é(b/ NEW DELHI
=gt - J}f/':’/// 1y
Vs ,—Oé o
T VG -
No.Pol- El | %1 X006 4/__-_-;’ : 22~ 6 21 .Tune)2006
v '\
. . \\ ) V'_\ b
My dear Director General, ‘ 9,0

/)
As the Ministry is aware, the following eveats are scheduled in the'bilateral

context with India in the near future on which Ministry’s instructions/advise etc
are requested:

Release of fishermen and civilian prisoners by 30 June 2006 who have completed
requisite procedures in respect of their release, in accordance with Pakistan-India

Joint Statement issued in Islamabad after the Interior/Home Secretary level talks A /<
on 31 May 2006 e '.L(/L - ;
f;(,/_ /V* (
/3 2. Exact list of Indian prisoners/fishermen to be released by our side along s ¥ 1// .
’/L with the date of.their release and the exit point ‘from Pakistan to India i.e. |, je ('-’,";;-)
1b!|  Wagha/Munabao may be communicated to the Mission. Other instructions on the, o o
L subject if any, are also requested. L ot
W2

Agoreement arrived at between Pakistan and India to start the Srinag‘
Muzaffarabad Truck Service to facilitate cross-LoC trade in the first half of July

2006

3. The list of items to be exported from AJK to IoK has been received by this
Mission from the Ministry. However, the list of items to be imported from [oK to
AJK i¢ awaited which may kindly be expedited. Both lists are required to be sent

Srd e,

shall be sent.to the Ministry.

4.

-

by a reciprocal visit from the other side). Requisite information includin

composition of our del
In the meanwhile, the MEA had sent us a list of their delegation that was

forwarded to the Ministry on which JS Dilip Sinha has reminded the Migsion on &

6 the MEAS™THE requisitelists from the Indian siderare awaited-which on receipt

Director General (South Asia) had conveyed to the Indian side that aly
delegation from the AJK Chambers of Commetce would visit JoK first (followed P

egation and dates of the visit etc from our side, are awaited |

thiék'%iearance from Islamabad.

\ 5. Matters relating to setting up two meeting points for the divided families \’j,\.;,u-?‘ .
N along the LoC [in addition to the five crossing points agreed upon eatlier], werc “/"'L“’y":/",
/[ also discussed by our side with the Indian dclegation at the above meeting on "’“\}LJU}‘;
‘ which Ministry’s instructions are requested because apparently there does not ;. /-1/ v
. ) NASS 4
: Wrector {India)'s Difics , Ry b
. . ‘li))ri’d, s Othioe Dy,No.../ff_Q./?../ . (IND-B e
» LBARTY 1L, \vw-cm-‘qu'dwul("liﬁ" v T 2 Y‘,\/\
x Yated.. S L1 LG : &
\  botea. 24 G S / ’7/(’[“‘""? 4
T 7 N
-~ 2/50-G, Shantipath, Chanakyapuri, New Delhi - 110021

. \\ /
4 \\\F’.{mnes (91-11) 26110601/2/5. Fax : (91-11) 26872330, E-mail : pakhc@nda.venl.net.in
N
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seemn to be any decision arrived at on' this particular matter between Pakistan and
India. !

F :
Secretary level Pakistan-India talks on Wullar Barrage, Islamabad on 22-23 June
2006 | '
— [

6. Af detailed up-dated brief on the talks may kindly be sent to the Mission
once thej!mecting is over.

! : '
Talks on Indus Waters Commission in Lahore on 25-26 Junc 2006

i o
7. Detailed up-dated brief may kindly be sent to the Mission once the talks are

i
over. !
|
{

Pakistan-India_Joint Commission technical level talks on Information _and
Education :
8. The talks were scheduled to be held in New Delhi on 20-21 June 2006 which
could not take place because of some difficulties from the Indian side. MEA has
been requested to provide a new sct of dates which on receipt shall be conveyed to
the Ministry. It is strongly recommended that our delegation for the talks may
come to Dectlhi with proper briefing. Brief on the meetings may kindly be sent to
the Mission in advance.
! :

Meeting between Pakistan's ANF and India’s NCB at the level of Directors
General in New Delhi on 11-12 July 2006 '

9. ,:_C?omposition of our delegation along with their itinerary is, requested.
)] Similagzequest has been made (o the Indian.side: Detailegibrief on the subject may
. {| kindly be sent to-the Mission by coming bag...... .

Review.meetings and Plenary Session
! ' .
10.  According to our calendar of events, Foreign Secretary level review
meeting under the Composite Dialogue Framework is scheduled to take place in
New Delhi on 20 July followed by Foreign Minister level review meeting on 21
July and Joint Commission Plenary Session headed by Foreign Ministers in New
. .=Belhi on 22 July 2006, instructions.on which arereguested.

11. It may be recalled that Defence Secretary level talks on Siachen were held

in New Delhi on 23-24 May followed by talks here on Sir Creek on 25-26 May
2006. Ij!)etailed up-dated briefs on the two talks are requested.

9 of 37
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12. Durmg thu visit to Pakistan in October 2005 by the Indian Minister for
Externalt Affairs, ‘the Indian side had handed over to us drafis of ﬂm following
aorccmmtq/protocol :

!

a) Agreemcnt on Consular Access;

b) Revised Protocol on visits to religious place< - 1974 ;
c) Visa. agreement;

d) D{ccutwc progTamrne on cultural exchanges.

13. bq far the Mission has received the amended draft from our side on
Consular Access jwhich has been forwarded to the MEA. Our response to the
other three agreements/protocols is awaited which may kindly be expedited.

14. Ati Sikh Jatha would be proceeding to Pakistan on 26 June 2006 in
connection with the death anniversary of Sikh Maharaja Ranjit Singh. The Mission
is taking »acuon on the matter in terms of issuance of visas.

15. In’jdiar film Mughl-e-Azam is scheduled to be screened in Karachi on 24
June 2006. On written instructions from Interior Division and after having
dzscusscd the mat‘rcr with our Ministry, the Mission is issuing visas to around 50
Indian amsts who have been invited by the sponsors for the premier.

16. Détai‘led réport has been sent. to the Ministry by last bag on inspection

carried out by a team of this Mission [that went to Mumbai] of the three properties
proposed; by the Indian side to establish Pakistan’s Consulate General in the
Maharashtran capltal The Mission is awaiting more information from the owner
of the Shanl\ala Bungalow..after which our recommendations would be forwarded.
S}mﬂarly, a report is being sent to the Ministry by tomorrow’s bag on fthe plot of

kgmd-in Mumbai on.which we wouldidike to-. cmstruct our-ewn buildings in

_connection with the Consulate General, _mstructlons on. wh1ch of the metry have
been requested .............

TR Yours sincerely,

(Afrasiab)
Deputy High Commissioner

;L ’ i
Mr. Jalil Abbas Jilani,
Director Gcneral (SA),
Ministry of Forexgn Affairs,

Elﬁn,l}?i@
\F
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Copy to: '1 /7t

1. DG;;{FMO), Ministry of Foreign Affairs, Islamabad.

2. Director (FSO), Ministry of Foreign Affairs, Islamabad.

3 Additional Secretary (AP), Ministry of Foreign Affairs,
Islamabad.

4, Diréctor (India), Ministry of Foreign Affairs, Islamabad.

5 Director (Kashmir Affairs), Ministry of Foreign Affairs,

Islaiabad. :

11 0f 37 TOTAL P84
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i IMMEDIATE
'f' GOVERNMENT OF PAKISTAN

‘, MINISTRY OF INTERIOR

‘ NATIONAL CRISIS MANAGEMENT CFRLL

Kok ok k%
| :
Subject: Third Round Of Pakistan India Composite Dialogue: Foreign Secretary

Leve] Review

Please refer to your uw.o. letter No. Director (India)-1/1/2006 dated 5-7-2006 on

the subject.

i
i
|
T

2.  Record/Summary of the Interior/Ilome Secretary-level talks between Pakistan and

1
India held in Tslamabad on May 30-31 is enclosed, as desired pleasc.
: .

A
N
N
Lt Col
(Muhammad ¥mran Yaqub)
Director (Operations)
for Director General

Ministry of Foreign Affairs (Mr. Zaheer A.Janjua, Director (India). Islamabad
NCMC u.o. No. 5/5/2005 (O&I), dated 8® July, 2006

| 12 of 37



. GOVERNMENT OF PAKISTAN
MINISTRY OF INTERIOR
NATIONAL CRISIS MANAGEMENT CELL

kkkkk

i SUMMARY

THIRD ROUND OF PAK-INDIA COMPOSITE DIALOGUE
|‘ ON

TERRORISM AND DRUG TRAFFICKING

Pak-India Interior/THome Secretary level talks on Terrorism and Drug Trafficking
under the 3r rour?d of composite dialogue were held in islamabad from 30" to
315t May 2006. Pakistan side was led by Secretary Interior Mr. Syed Kamal Shah
and Indian side by Home Secretary Mr. V.K. Duggal. Composition of both the
delegalions is attached at Annex "A”.

Opening Statement from Secretary Interior Mr. Syed Kamal Shah

o On 30 Méy, 2006 Secretary Interior Mr. Syed Kamal Shah formally
welcomed Ehe Indian Delegation and remarked that:-

o The problems between neighbours are often difficult and even
intréctable but the more difficult the problem, the greater the need
for continuing our dialogue. Simultaneous progress in all segments
of Composite Dialogue would certainly bring about dividends of
peace on a sustainable basis.

= “Tertorism is a mutual clifse, a bane for society and an impediment
to unstinted growth and advancement.

. Highlighted the efforts of Government of Pakistan to combat
terrorism. )

@ Hig':hlighted Pakistan's efforts at Regionall/ International forums to
fight the menace of terrorism.

. -Re%iterated that terrorism cannot be equated with the right of
people to self-determination and liberation struggles against alien
“and colonial domination or foreign occupation, as enshrined in the
UN Charter and recognized by the NON-aligned Movement of
which both Pakistan and India are leading members.

' Indicated concern of Government of Pakistan on the presence of
huge contingent of security forces in IHK and excesses committed
during 2005/2006.

= Welcomed the recent remarks made by the Prime Minister of India
in Srinagar in which he proposed to ameliorate the human rights
sitn:ﬁation in Indian Occupied Kashmir.

| Co[nveyed satisfaction on progress in various fields including Orug
Tréfﬁoking and release of Prisoners by both sides. :

Page 1oi 4
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RPPISUIEEU ule 1ever ul LoopeI«lOn D2ween FiIA and UBI i the
fields|of illegal human trafficking, illegal immigration and counterfeit
currency.

Highlighted Pakistan’s role fo fight the menace of Drug Trafficking
at Bilateral, Regional and International evels. Showed satisfaction

over level of cooperation that exist between Pakistan and India in
the field. |

Indicallted that MoU on drugs control between the two countries is in
the ﬂt'}ial stages and is likely to be signed during next round of talks
between Secretary Narcotics of Pakistan and Indian Union Home
Secretary scheduled in July 2006,

° Opening Statement from Union Home Secretary Mr. V.K. Duggal

0 Union Home f?Slecretary Government of India thanked the hosts for warmth

and hospitality and stated that:-

|
u o

|
|
t
!
4

Many .positive developments had taken place in Pakistan-India
relaticns sirice April 2003 including the ceasefire along the LoC
‘which: is holding," increase in peopl2 to people confact and
resumption of bus and train services. -

:Indian?Mission in 2005 issued close t3 100,000 visas and last
year's earthquake had brought the two cauntries together.

Remafked that India had evidence of the existence of a number of
terroris;t training camps in Pakistan and that terrorist infiltration in
Kashmir. has not stopped: rather it hes gone up". Lashkar-e-
TayyaB'ba and other banned organizations had launched attacks in

India inf!cluding Jammu & Kashmir, Varanasi and Bangalore.

ol . . .
Paklstal‘m nationals have been apprehended by Indian security
forces on account of involvement in explcsions, fake currency etc.

Stating!;that terrorist outfits “are trying to cerail Pakistan-India peace
proces$," he added thal Khalistani organizations were also

functioning in Pakistan.
Indian | Home Secretary also reitereted interest in signing

Extradition; and Mutual Legal Assistance treaties with Pakistan.

Indian Home Secretary insistéd that he had brought a draft with him
which he intended to handover to Secretery Interior.

Requested clemency for Indian national Sarabjit Singh” sentenced
to death for espionage in Pakistan.

Indicated willingness of government of India for engagement in
more CBMs.

Quotedﬁhis PM for zero tolerance in J&K.

Speciﬁcﬁally indicated involvement of LeT and JM in terl'Qrist
actiyitie§ in India.

o Page 20f4 .
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= - Raised concern on uncontrolled activities of JDP and Hafiz Saeed.

u Demanded extradition of 35 most wanted Indian criminals including
‘ Daud Ibrahim.

Lo Demanded release of Indian POWSs.  Proposed that relatives of
i Indian POWs may be allowed access to Pakistani jails.

P Indicated that stable and prosperous Pakistan is in the interest of
! India.

Pakistan Response
r )

o i‘ESecretary' Interior Government of Pakistan strongly rebutted Indian
iallegations of existence of terrorist camps and forcefully raised the
1question of Indian involvement in terrorist activities in Pakistan, Secretary
/Interior also highlighted following:-

i .Pajkistan is the worst victim of terrorism.

f = Highlighted Pakistan's efforts to fight terrorism both on Eastern and
I~ Western borders. :

s Indicated that Pakistan itself was victim of terrorism citing the

, examples of recent major terrorist incidents ie attack on US
i consulates, Chinese engineers at Hub and Nishtar Park.

- Firrﬁly replied- to the question of terrorist camps in AJ&K and
; indicated that entire AJ&K was open to international community for
| rehabilitation and relief work and none could indicate the presence
i of any militant infrastructure.

8 Indicated presence of 72 terrorist training camps on Indian side,

Acti\:/ities of Indian consulates in Afghanistan were highlighted.

Denied presence of Daud Ibrahim in Pakistan.

®  Informed the Indian delegation that information contained in the
] dossier handed over by Indian side in 2005 was evaluated and was
’ found unsubstantiated. | :

»  ‘Demanded extradition of 53 Pakistani fugitives hiding 'in India.

ul Advised that issues of Extradition Treaty, Mutual Legal Assistance
i treaty should be routed through proper channels in accordance with
rules of business.

al -Ra:'iséd the issue of delayed counselor access to civilian prisoners
i and fishermen and emphasized the need to streamiine internal
' procedures. Also indicated the desire to keep the issue of civilian
‘ prisoners permanently on the agenda of composite dialogue,

=i On Sarbajit Singh's clemency issue, the Secretary replied that he
i should follow the legal course.

Page 3 of 4
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A {4 Indian Response

Indian Home Secretary appreciated the positive attitude of Government of
Pakistan. However, remarked that there are two ways of addressing the
'problems. He said, “we can use the personal cordiality and keep denying
or we can move forward with sincerity of purpose”. Justified presence of
Indian Consulates in Afghanistan and highlighted development work being
undertaken in Afghanistan by Indian companies. Alleged that Agencies in
Pakistan are supporting Talibans. :

stan Response

o Indiar

| DG FlA highlighted level of cooperation between FIA and CBI.
| that Additional DG Tariq Khosa has been nominated as leader of. Joint

DG NCMC Brigadier Javed lgbal Cheema highlighted Government of
Pakistan's initiatives to curb and control Terro‘yism, Extremism and
Militancy.  Emphasized that Pakistan neither supports nor sponsors
terrorism. We reject terrorism in all its forms and manifestations. Pakistan
stands ’by its commitment that its soil would not be allowed to be used for
terrorism against any country. Indicated that Government of India on the
contrary had never provided evidence to support alleged involvement of
Pakistani nationals in acts of terrorism in India Highlighted that Masood

i Azhar remained in India for six years and was not even indicted.

Questioned the authenticity of Indian claims regarding presence of

| Dawood Ibrahim in Pakistan and also highlighted that inspite of our
| demands Government of India has never provided evidence against
I Pakistani nationals allegedly involved in hijacking of Indian aircraft.

Apprised

Study Group from Pakistan, nomination from Indian side was still awaited.

| Sec'rétary‘mterior Syed Kamal Shah also highlighted that our inquiries had
 indicated that India is being used as transit country for human smuggling.

1 Response

o |

I Expressed satisfaction over candid discussions.

o Adjournment

O

Meeting on first day adjourned by sharing each other's concerns.

O

® Joint

+ Dossiers containing information and respective concerns were exchanged.

Statemenf

On 31;{ May 200'6 after detailed discussions and consultations Joint Statement

was p

repared and readout to media. Joint statement is enclosed at Annex B.

Page 4 of 4
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C Annex - “A”

OFFICIAL DELEGATIONS

TALKS ON TERRORISM & DRUGS TRAFFICKING UNDER
| THE 3% ROUND OF COMPQSITE DIALOGUE

10 BE HELD IN ISLAMABAD
| 287 May - 1 June 2006

Pakistani Side
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Syed Kamal Shah, Secretary Interior

M. Qamar Zaman Ch. Additional Secretary

Mr. Tanq Pervez, Director General FIA

- Brig Tah'l Saleem, Force Commander, ANF

Dr. Shoaib Suddle, Director.General NPB

- Brig Javed lgbal Cheema, Director General NCMC
. Mrs. Sowhalla Mushtaq, JS (IP&N)

Mr. Kha_n Ahmed Suffian, JS, Mol

M KhL:rsheed Anwar Butt, JS, Mol
M. Akh tar Tufail, Additional Secretary (Asia Pacific), MOFA

Mr. Afras1ab Deputy Commissioner, New Delhi
Lt Col Muhammad Imran Yaqub, Dir Operations NCMC

M Zah?'er A. Janjua, Dir India MOFA

Mr. V. K Duggal Union Home Secretary.

MK C. Verma, Director General, NCB
Mr. M. i Sharma, Addl Director, CBl

- Mr. Dlhp Sinha, JS (PAl), MEA

M, Rajmder Kumar, JS, MHA

Mr. L.CyGoyal, JS, MHA

" Mr.D. S. Mishra, JS, MHA
- Mr. F’.K.Il Mishra, Director, MHA

Mr. Vikrém Dev Dutt, Staff Officer to Home Secretary

M Shtv Shankar Menon, ngh Commissioner
- Mr. T.C. A Reghavan, Deputy High Commissioner

Mr. A, (;l tesh Sarma, Counsellor
Mr. SibiiGeorge, First Secretary
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JOINT PRESS STATEMENT

: | |
The fourth! round of Homel/interior Secretary Level Talks between india

and Pak‘{istan on:Terrorism and Drugs Trafficking, as a part of the continuing

Composite Dialogue process between the two countries, was held in New Delhi
t ‘

' I i
on July, 3-4, 2007. The Indian delegation was led by Shri Madhukar Gupta,
Union H‘ome Seéretary while the Pakistan delegation was headed by Syed

Kamal Shah, Secﬁetary, Ministry of Interior.

’! .

2. Frank and candid discussions were held in a constructive and friendly
atmosphere. ‘

} ;

i
3. Both sides strongly condemned all acts of terrorism and underlined the

' ‘ . . » . g
imperative need for effective and sustained measures against terrorist activities.
| |

4. Th@e two sides recognized that terrorists and criminals in either country
! .
need to be given %wiﬁ and effective punishment.

1

5 Both sides welcomed the release of prisoners and fishermen by each

other on the eve of these Talks as a gesture of goodwill and on humane
- ;

considerations.

|



oy -
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2

6. They also %agreed to release by August 14-15, 2007, those prisonsers who
have been grant‘_ed consulaf access, whose national status has been verified
and whq have co;mpleted their prison sentences. To this end, they agreed that
immedigte si'eps? will be taken by either side to reconcile their numbers to

facifitate their early release on completion of necessary formalities.

i

7. The two sides also agreed to release by A(ngust 14-15, 2007 the remaining

fishermen in each other’s custody on completion of due process. They further
decided to take immediate steps io release the fishing boats, excluding trawlers,

in each éther’s custody.

8. Both sides agreed that the recently formed Committee on Prisoners,
comprising eminent retired judges from the two countries, is a useful
instrument to facilitate release and repatriation of prisoners who have served

i
their prison sentences. It was agreed that action would be initiated to hold two

meeting;‘;, one injindia and the other in Pakistan, within a period of 3 months by

which time the necessary reconciliation of numbers of prisoners on both sides

would héve beenicompleted.

D -

9. S

parate working groups discussed in detail the drafts of the revised Visa

and Consular Access Agreements aimed at liberalizing and making existing
t R
|
| e s
provisions more ‘effective. The texi of the Agreement on Ceonsular Access has

[

[
[

[
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|
been -finalised. | Also, they made considerable progress towards early
fm’msation and sxgnmg of the Visa Agreement.
|
\
|

10. Both sides|/assessed as positive the existing cooperation and information

sharing between jthe Narcotics Control Bureau of India and the An‘n Narcotics
|
1

Force of Pakistézn and agreed that both Agencies would enhance mutual

cooperation in terms of effective and sustajned steps to control drugs

trafﬁckin}g. They also agreed that a Memorandum of Understanding (MoU)
!
between the two drug control agencies will be signed at the earliest possible.

11.  Both sides appreciated the continuing interaction bctwe@n the Central

' |
Bureau of Inves{tlgatlon of India and the Federal lnvestnqatno? Agency of

) I
Pakistan in the areas of human trafficking, illegal immigration and counterfeit

i

currency, and uriderlined the need to further intensify it. The nodal points in

both Agzencies will meet periodically to facilitate early disposal of Interpol
|

related cases.
‘!
:

12. H twas agréaed to continue the discussions within the framework of the

Composite Dialogue.

' i
| |
) g

v 51
New Dethi !
July 3, 2007 !

(93
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From Parep New Delhi
To Interior Division
‘ ?R.epeated o Ioreign Islamabad
No. V= 2if2; | Soiip
Date 4 .Tuly 2007

Scuc aly Interio / from Director General (South Asia)
I\Lpu!(,d to: A8 (AP), Spokesperson and Director (I° %()
Also répeate d to: Ms. Vigar un Zeb, Joint Secret tary, Il}(Cln(W PDivision

Pt :'xuml o the joint statément issucd this morning, and as agreed by
the lc(ldux of the two delegations, the officials of the two aldg met again
tod: 1v to discuss the draft Visa Agreement and {ine tune the d Iraft /\ompmcnI\ .......
on Consular Access which had already been finalized yest (lay [ Ted G
side while the [ndian side was led by Joint Secretary Raghava;

2. The dlaft Agreement on Consular Access has now bwn finalized in

all respects and is attached for your approval. The text \,OV(,IS"(IH main points
of concern 1o !:us After the leaders of both delegations have confirmed their
approval of 1hc text, the draft will be processed by both governments
through their respective legislative channels as required. Modalities and the
timing for the signing of the Agreement will be worked out through

diplomatic channels.

3. The two sides also discussed at length the draft Visa Agreement. |
would like lo‘tc port that an agreement has been reached on most of the
provisions of Lhc draft.- However, two issues remain outstandmo The draft
as discussed and finalized on July 4 s attached for 'yOLH perusal with
outstanding issues shown in square brackels.

4, On further details of the discussions held today and the issues that
were rajsed, I will be briefing you on my return to Islamabad.

{owe (o P;:X |

Q\é ¢ Yeel .
[ PR S e A\‘\«' h
\e \K v % i
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| July 4, 2007
Draft Agreement on Consular Access

Ih\&(m\umnin.m of Pakistan and the Government of India, desirous of furthering the
1

ebjective of humane treatment of nationals of cither country arrested. detained  or

imprisoned in theiother country have agreed (o reciprocal consular facilities as follows:

i
!
i i
i

() Fach Ciﬁ%()\fcrmmfm shall maintain a comprehensive list of the nationals of the
other country under its arrest, detention or imprisonment. The Tists shall be
cxchanigcd possible on 1 January and 1% July each year.

(11) ! In'nncc.iiialc notilication of any arrest. detention or imprisonment ol any person
ol the (é[hcr country shall be provided to the respective High Commission,

(111) Lach _6?&’)\@1':1111011( undertakes 1o expeditiously inform the other of the

i scrﬁchcs awarded (o the convicted nationals of the other country.

(vy 1 Lach Government shall provide consular access within three months (o

1‘1&1“(')1‘12135 ol onc country under arrest. detention or impri:4()1‘11‘1‘1('.1‘11 in the other

‘ .
} country,

(V) "f Both Governments agree to release and repatriate persons within one month of
confirmation of tlicir national status and completion of sentences.

i |
(vi) In case of arrest. detention or sentence made on political or security grounds.

i cach side mav examine the case an i merits)

(vit) | In special cases, which call for or require compassionate and humanitarian

I . . . . . . e ,
considerations, cither side may exercisc its discrclion subject o its laws and

! 1'cg1.1lzlt:ic3ns to allow carly relecase and repatriation of persons.

This agreement-shall come into force on the date of its signing,.

k3

For the Government of the
Republic of India

I'or the Government of the
Islamic Republic of Pakistan

i i+
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1O July 2007,

|

Subject:- Minutes of the meeting of Pakistan-India Sceretary-level talks on
Tervorism & Drug Tratficking under the Fourth Round of the
Composite Dialogue (3-4 July 2007, New Delhi)

|
1
1
I
|
My dear Director General,

i

!

Lndomd please find Minutes of the Meeting on the above subject for

|
I
i
]
record.

Loyrs sincercely.

WMNM— t\—\ﬁo\kﬁ\h

(Ritfat Masood)
‘Counsellor (P-1)

|
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l
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!
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{
Mo, /\‘1/ a0z, /\hnmu Chaudhry
Dircctor General (SA)

Ministry of Foreign Affairs
Islamabad.
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CC: .
SyedKamal Shah
Su,lu(uy Jaterior,

Islamabad.
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Minutes ()‘i'f{‘(‘he meetine of Pakistan-India Sccrctary—lcvelftnlks on
Terrorism & Drug Trafficking under the Fourth rou ndlof the
. Composite Dialogue "
f (New Delhi, July 3 -4, 2007)

The Fourth Round of Interior Secrctary-level talks with Pakistan-India on
errorism and Drug Trafficking under the composite dialogue process were held in New
Delhi on 3™ July 2007. Mr. Madhukar Gupta led the Indian delegation while Syed
Kamal Shah, Secretary Ministry of Interior, headed Pakistan’s delegation. (Lists of
delegation attached). The talks had to be curtailed by one day, as Sccretary [nterior had
to return to Pakistan in’ view of the situation arising out of the Lal Masjid standofl.
During the mecting the following points were raised by both sides:

”

>
-

> Terrorist attacks in each other’s countries
Infiltration and Cross-border terrorism
Human rights ;:violation.s in Kashmir o
CBMs on Kas}umir |i
Release of prisoners and fisherman ;
Consular Accéss to prisoners
Judges Committee on Prisoners
Visit of familics of POWs to Pakistan
Viga Agrecment
CBI-FIA cooperation
Mol on drugs trafficking
H osjtilc propaganda in the media

1

»,
R

> >
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>
»
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>
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2. Aftér welconling the Pakistani delegation the Indian Home Sceretary in his

opening remarks pointed o the need to move the dialogue process forward. e

mentioned that during his recent visit to Jammu & Kashmir he had noticed the positive

impact of the CBMs jlm.d the desire of the population to have these expanded. He said that

issues ol terrorism hu;‘i\'c vexed both the countries and now hold the potential ofjimproving

relations. Fle made Llic following points: !
i !

s lixpressed “pa‘:tin” that some lerrorist clements continue to operate openly and (ind
“fertile ground” in Pakistan to target India, thereby radicalizing ‘the young
population in' India specifically mentioning Le'l, JeM and Al-Badar, which he
said get facilitation and help from agencies.

e _lndja had “pervasive and continuous”™ evidence, which has also been endorsed by
other members ot the international community that such clements arc still
operating from Pakistan. Some in Pakistan stating that their activities were the
interest of that country may have encouraged these groups. '

»  Harbouring of fugitives is a critical issue, which continues to dog the two
countries. India had alrecady gave a list of 35 fugitives who continue (o live in

i

|
|
i
|
i
it
|
i
|
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Pakistan and will give a list of 8 more during this meeting which includes the
names of Azam Cheema and Abdul Shahid alias Bilal.

Gave an empbatic assurance that india was not involved in any destabilizing

activity in l’%aluchislun stnce 1t was not in India’s interest and there were no

fugilives bunu harboured by India. However, he welcomed any specific details
. . . : K

from us for further investigation.

Emphasized Lhdt no prisoners have been flown Imm Afghanistan and lodged in
lndmn Jails.

\‘tutcd that Pakistan’s allegations on the World Punjabi Congress held in Patiala in

2004 were untounded, as Chief Minister Punjab lumsdl and scveral members of

the Pakistan Pa[xlmmc,nt had attended the Congress. |

|
Stressed the need to check drug trade and hoped that the MoU on Drug Demand
Reduction and Prevention of Illicit Trafficking in Narcotic, Drugs, Psychotropic
Substances, Pruursox Chemicals and Related Matters would be signed during the
meeting.

Appreciated th(. release of fishermen and civilian prisoners who had bu,p released
from Pakistan and reminded that a large number of fishermen and over:300 boats
still remain in I,_ akistan’s custody.

On the issue oI P()\Vs he appreciated the efforts made by Pakistan in allowing the
families to visit 10 jails J.hough some expectations still remained with the
familics. ‘ ‘

|
There was a nmd to make the Visa Agreement more liberal and suqaz;slad that
working level uoup, be set up to study the matler.

'l'hcl'c was o need o curb hosiile propaganda which was reflected in the media

Useful collabomtlon between the Central Bureau of India (CBI) and Fedceral
Investigation /\%nuy (FIA) should continue and mentioned that 5 - 8 {ugitives
against whom icd collar notices had been issued, had been identified due to the
collaboration buwun thu two countries. !

Highlighted the xmporhmu of finalizing o Treaty on mutual Legal Assistance and
Bxtradition and acknowledged that this would be an incremental process.

He also mcnUonc d that India was keen to hold the next mecting ol the Joint Anti-
Terrorism Mcchamxm in New Delhi by the end of July.

Listed six pomls on which there could be a convergence of vmws during this

!
meeting and felt a decision could be arrived at: !

27 of 37

L



)

“h

| |
|

I ‘ C J [-1 I/\ cooperation which could be expanded to include hunmn
;- trallicking, fake currency, smuggling and fugitives

2.1 Tinalization of Treaty on Mutual Legal Assistance

3. | Retwn'of fishermen and boats

4. ! Signing of MoU on drug trafficking

3. Release of civilian prisoners

6. | Visa /\grecmcm.
| :

3. In hvs xuponsg Seeretary Interior thanked his ladian counterpart for the warm

hospitality extended to the delegation and on a lighter note he mentioned that the tradition
of hospxtdhty between the two countries should continue. He raised the following points
in response to the Indian Home Secretary’s observations: ‘

| .

e On the Visa: Agreement there could be some progress and it could be
implémc.ntcd in an incremental manner to show progress.  In this regard he
spuuhmll) mumonul that those articles on which there was convergence of
VJL\'\’{S

| : '

o On the charges of clements operating in Pakistan against India, he ‘made the

following points: :

a) All banned organizations are being monitored by agencics and the
| government 1s coming down hard on such organizations.

by o Measures are being taken to check the radicalization of Lhc, youth.

¢ | 'Pdkl%tdn is not facilitating militancy and evidence in this lies in the

fact that Pakistan itself has been a victim of terrorism due to its
action against militants.

o Refuted the ’I'nldinn allegation that certain clements were working to destabilize
India, as 1L was not in Pakistan’s interest. He added that any information received
by Pakistan omlem\ es s responded to promptly and this practice will:continue,
On lhc quulmn ol 8-more militants in particular the two names mentioned by
Ilorm Secretary Gupta, Interior Secretary replied that information on Bilal was
m(,orrc(,t and Pakistan would welcome any fresh information about him or Azam
Cheema. He pointed out that Pakistan had given a list of' 4 {ugitives to Lhc Indian
but lmd not ILLCJVLd any response {from India.

e Onthe quu;twn of POWSs he said that there were none in Pakistan and added that
few of the family members who had visited Pakistan in search of missing POWs
had been quite satisfied by the information provided through jails.  He
cm ﬂmsl/ui to ithe Mome Sceretary that Attock Fort was not a prison but solely a
mlllmw cstab llshmcnt and no pmoxé«gs Vv lodged there.

| .

o Agrced that the question of hostile propaganda needed to be addressed

S
‘\'.

{
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e Shared the Home Secretary’s views on the useful collaboration between the CBI

and FIA, whmh should continue.
°  Secretary Interior suggested that it would be possible in this mecting to; a)
[inalize the agteement on consular access which was purely in public iiterest and

would give a p()&lllVL tmpact; b) Finalize dates [or the mecting of the (mmmttu
of Judges on pnxonus ¢) Visa Agreement.

e Stressed Pakistan’s concern on  foreign sponsored activitics particularly in
Baluchistan and Sindh and reminded the Indian side of information provided to it
on lhc activ mgs of its Consulates in Afghanistan . \

I

e On Kashmir, éccrctzu'y loterior appreciated the positive impact of the CBMs,
which he agreed needed to be expanded. e, however, expressed concern at the
continuing human rights violations in J&K.

|
4. At this point, wa ® Javed Igbal Cheema, DG (NCMC) added that information
sharing on Shahid Blldl, and Indian national, was the subject of the Joint Anti-Tcrrorism
Mechanism Group and therefore should be taken up at that forum. As regards Azam
Cheema, he said that in 2004, Interpol had issued a red collar notice on the individual and
when Pakistan bad asked [or more details on the subject, the Interpol had been unable to
provide this.

|
i
ii

5. Indian Home Secretary in his response stated that the Inchan side, which would
be handed over to Pakistan during this meeting, had prepared a dossier on hostile
propaganda. |

0. The Indian Homc Secretary agreed on the human rights violations in, Kashmur
and said that the Indmn government was cognizant of the human rights sithation in
Kashmir. He said lndm was laking a number of measures lo minimize if not climinate the
human rights violation$. Fe added that there should be Torward movement in the CBMs,
which neede d (o be streamlined and the Ministries of Forcign Affairs ot the two countries
could discuss this aspect Turther. However he agreed that the two delegations weie on the

i | L e N
same Twave fength onl this 1ssue. ;

i
7. The Indian Home Sceretary suggested that three sub-groups be formed o
discuss the following issuc threadbare: -
i) | - -y E . -
1) The agrc‘:ement% on consular access and visas. The release of fishermen
: : ]

and civilian prisoncrs. i
1i1) MoU on Drug Traflicking.
iv) CBland FIA cooperation.
‘ S
8. Intexior Scuxmry agreed and addcd that there was a mcd!\agxu on a time frame
for the release of pusoncrs and hshumgn The Secretary pointed out that'many pusonus
remained in jails dupnc the fact that they had completed their sentences.
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9. lndmn Home Secretary responded that India had already started an exercise to
monitor lhp time and duration of the prison sentences in order to streamline thc system.

1

i
i

Ho, The three stub-groups worked through the rest of the day on the dbove topics.
e there was considerable progress inthe first and last sub-groups dealing with
11vl1("1'[1‘1:{{:1’;’[)l'iwncr Cissues,  vise o oand o oconsular o oaccess agreements and - CBEFIA
cooperation, there \\'lm\ no forward movement in the Mol on drugs traflicking, which was
not \wnwl during ths meeting.
|
. ch mu,tmg ended on a positive note with both sides showing wmmmmnl to
continue thc 1s<,us\1()nx and conclude the various agreements in order o move the
process.
1 i
2. D(’)ssms were also exchanged by both sides on terrorist activities as well
hostile pLop Iganda agamst each other’s countries by the media.

; ¢
‘ Lo
4
]

12

\Lcmdud by:
Riffat Masood
Counsellor (Political)
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Government of Pakistan R s
Ministry of Interior S \\ ( A
j )
Sub: FOURTH ROUND OF INTERIOR/ HOME SECRETARIES LEVEL

TALKS HELD IN NEW DELHI ON JULY 3-4, 2007 :aHDRAFTyﬁﬂy,ﬁ

AGREEMENT ON CONSULAR ACCESS.
|

Refeirence Fax Message No. Pol-1-/71/2007 dated 4™ July 12007,

m rwmsnnth Asia) on the above subject.

i

©)
)
A
)
0

Ny

It isg stated that the competent authority has accorded approval to the

Draft Agreement,on Consutar Access finalized by the Foreign Ministries of Pakistan
. " .
& India in New Delhi on July 4, 2007.
!

I
3. ‘ [t is; requested that further action may please be taken accordingly

i
under intimation to this Ministry.
; | (ol S llerf
( Ghulam Muhammad )

| Section Officer (India-11).
| Ph: 9207440

Ministry of I-'-"o;;eics;in Affairs (Mr. Azaz Ahmed Chaudhary, DG-SA). Istamabad
MMﬂszofhﬂeﬂorLﬁO.hkaCVﬂZOO5cENed20¥%2OOV
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WINISTRY OF EOREIG N AFFAIRS
. )L/L\M/\EDID\

August 10, 2007

|
1112007

I

No. Director (1 n<.m)

AfTairs of the fslamic Republic ol Pakistun pres gents 1ts
Qb ang Jras the

o 4
ool indin b s

|
Phe Ministey ol o

|

| o .
High Commission ol the Republ
hat during the {nterior/Home Hc.crck;u'y-\u\:u\ ks on

. il
Lerrorsig and

compliments 10 the
honour 0 stale t

ng, und:cr the Fourth Round ol the Pakistan-india Compuosite Diafogus
ad inalized the text o the

Drugs Traffick
wwo sides i

1 Consular

held in New Dl on July -4, 2007, the
Access. [Lwas further agreed that cach side would complete s
| procedures on the Pakistan side

‘ 1\3.1'cu‘ncm 0l
ify the other. The intend
Ly Access 18

and not
ecement on Consu

:

cedures
[ the Agre

internal pro
have been wmpkud A copy ol the agreed text ol
i
attached. ‘i
© Poreigh Aflairs shall be gratelul i the esteemed Hich
lo is ready

The Ministry ol

id iiﬂ"o L

he conccmcc\ indian authorities that the Pakistan §1C
d appropriate

n Consular Access at mutua

Commission cou
to sign the /\mu,mu\t 0 iy LOHVLank dates an
i

he Minisuy of loreign Alluirs of the Lslamic Republic ol Pukistan avails dtsell
ol Iadia the

level.

Commission ol the Republic
|

i tus upportunit‘y o renew o the Higl
gsurandes ofts highest considerations. / ¢
| B
i .
1
' : I
High Commnuission ol the jRepublic of tndia o /
/
/

Lﬂ_allxlzll) ad
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Draft Agreement on Consular Access

Fhe Government of Pakistan and the Government of India, desirous of furthering the
objective Jof humanc treatment of nationals of cither country wrrested, detained oy
imprisdned in the other country have agreed Lo reciprocal consular facilitics as follows:

»i N
! il :
1 ¢
(1) 1 Fach Govermment shall maintain a comprehensive list of the nationals of the
other country under its wrest. detention or imprisonment. The Tists shall be
[i . i st . '
exchanged possible on P Japuary and 7 July cach year,
2 ) ) )
(i) hmmediate notiication of wiy areest, detention or mprisonnicin ol persai
ol the other country shall be provided o the respective High Comuiission.
(i) FEach Government undertakes to expeditiously inform  the ‘other of the
sentences awarded to the convicted nationals of the other country’.

(iv)  [Each Government shall provide consular access within three months o
i

. ] i . . . V.
nationals of one country under arrest, detention or imprisomment in the other
|

1l
country.

(v) Both Governments agree (o release and repatriate persons within one month ol

conﬁm’filtion of their national status and completion of’ sqm‘ences@
| .
(vi) ; Incase of arrest, detention or sentence made on political or security grounds.
_ cech sidlc may examine the case on it merits. |
(vit) - In S])L’,‘Ci;’cl] cases, which call for or require compassionate LHlLlii humeanitarian
: c<>nsidu}aticnxs. cither side may exercise its discretion subject (0 its laws and
regulations to allow carly release and repatviation ol persons.

{
I
’ i

This agreenient shall come into Toree on tie date ol7its signing.

: i i

Lor the Government of the For the Government ol the
[slamic Republic of Pakistan Republic ol India
|
I
I
; i
|
|
| 33 of 37
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S Most Immediate

No. ISLICO~- /2007

rin FAd

The High Comm_;ission of India in |
Ministry of Foreign Affairs, Government of

with reference to the la
the text of_ the Dra

slamabad presents it

tter's note verbale
ft Agreement on C
orities _have conveyed their

\I‘ ‘\
: g}
v 2
" ¥

TR )3T Tt
[

an 5.78
ZCHATITETG, |

cafee 3o

HIGH COMMISSION Q‘(— INDEA
G-5, Diplomatic \En;!dzwe,

i)

the lslamic Repu
No. Director

ISLAMABAD

S comp\'\ménts to the

blic of Pakistan and

ndia)-1 07 dated 10

onsular Access, Nas

August 2007 enclosing
state that the conicerned Indian Authoriies e
ment on Consular Aﬁgess.

concurrence wit

e

-

2. The High Commission
renew to the Ministry of Foreign Affairs,
Pakistan, the assurar;éce

|slamabad, 3 March 2008

o
oreign Affairs,

Ministry of F
Mr. Suljuk Mus

[Kind Attn:
Government of the lsla

\s\amabad._ !

|

o '*j“%

tansar Tarar

WA

h the text of the Draft Agree
e

of India in lslamabad a

vails itsei
Government of th

s of its highest consideration.

, Director (India)}
mic Republic of Pakistan,
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/3 | Government of Pakistan V) : 2
| Law and Justice Division ' '
: ! t.ave-II Saction
sk K KON K
No.1(139)2008-Law-11 ~ Islamabad, the 19" May 2008
| OFFICE MEMORANDUM
Subject: SIGNING OF CONSULAR ACCESS AGREEMENT WITH
; INDIA. ;
The undersigned is directed to refer to the Ministry of Foreign
Affairs U.O. No. DG(SA)-1/1/20C8,  dated 16" May, 2008 on' the above
mentioned; subject and to state that the text has already b(:.mﬁ agreed o
between the two Governments, This Division has also cleared the same from the
legal point of view.
ERY :
. ‘\
e _admes -
NG (Mubammad Kaleem Khan)
NN Section Officer.
' f\
5 =t Ministry of Foreign Affairs,
z (Mr. Masood Khalid
> Additional'Secretary [Asia & Pacific]

Isin [I}ﬂt)aﬁ,

b
H
f
1
i

/74 v
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- ; Cravernmaent of Pakistan ;
| o e Lo
i NMinisty of Foreran Afiairs !
i fslomabad
i
Subject: © o Agrcement on Consular Access :
The agreement on Consular Access between Pakistan and India was
Foretgn Minister levelreview meeting held in islamabad on 21 May 2008, The
il

! ;

signed after the

Agreement sceks

(o ensure humane trealment of nationals of cither country arrested. detained or imprisoned in the
. i

il
. i .. - . : . +
other country and expeditious release of prisoners who have completed their sentences.

1 +
. " i
H i
| ; ‘:-
2 Enclosed please find copy ol the Agreement on Consular Aceess for information, record
i - ) :
Lo . !
and appropriate action. X
: !
|
et As above
g :
, 1l
; I
i f ft
j i i
i |

( Aizaz. Ahmed Chaudhry)

. ] . )
Ministry of Interior (Syed Kamal Shah, Sccretary), Islamabad.
Ministry of Forcign Affairs U.O. No Director (India)-1/1/2008 dated 23 May 2

: ] ‘
- R . |
Copy for mformationto: ‘

' : . ) o
(0 Ministy o Law, Justice & Phoman Iights Chistice Agha Rabgu

Secrctary). Islamabad
(i) Directorate General 1STBrip. Shahid Ained). Tstamiabad.
' i
f
ADAL ,

AV |
! . |
; ' i
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ool furthering

§
\' The Governmaent of Pabiatim aid the Goversneing of i
1

the objeative of humane Geatment of nations of cither country avesied, detaied or
. i
imprizoned i the other couniry have agreed (o reciprocal cansular fcihities ax Tolows:
: :
! |
‘ (1) Fach Gavernment shall maintain o comprehensive list of the nationals of
the other cotntry under s arrest, detention o imprisonshent, The Hets
“ L
shall be exchanged on 7 bnoary o 17 daby cach year,

A N e e . . .[1 ) -
L fmmediate notification ol any arrest. detenbion or imprisonment oi any
person of the other country shall be provided o the respective High
Comminsion,

Pach Government underiakes to cxneditionsiy anform the ot of the
!

r
sentences mvarded (o the convicted nationals of the ather cduntiy.

wowithin three months (o

(Y Each Government shall provide consular ace

nationals of one country under arrest, detention or imprsonment in g
. : A

{ !
i
other country, i

(V) BBoth Governments agree 1o relense and repatriate persons within ong
month of confirination of their national status and compleion of

!

i
i .

iy I case of arrest detention o sentence made on poligicnd ov seesniy
J

i senfenecs.,

crounds, each side may axamine the sise o s merits,

W enses, which eall Far or require comapazszinnate and humanitarian
!

Fooovit)y Inspe

considerations, cach side may exercize it diseretion suhjeet foits tnvs and
;

andd repatrintion sl parsons,

regnlation to allow early releas
This agrecment shall come into farce on the date olits signing,. ri

i
Done at Islamabad on 21 Mav, 2008 in two originals, in English Tanguage, cach

AW e 2/ 1 ey
J Satvabrata Pal \/G/mﬂ Ml B

Theh Commissioner of Tndia Figh Commissionet of Pakisin

! .
i For the Governmaent of the For tie Governiment ol the
; Republic of Tndin e Repablic ol Pakasi
’i
i
i
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No. 54471"

Pakistan
and
India

Agreement on consular access between the Government of the Islamic Republic of Pakistan
and the Government of the Republic of India. Islamabad, 21 May 2008

Entry into force: 21 May 2008 by signature, in accordance with its provisions

Authentic text: English

Registration with the Secretariat of the United Nations: Pakistan, 17 May 2017

“No UNTS volume number has yet been determined for this record. The Text(s) reproduced below, if attached, are the
authentic texts of the agreement /action attachment as submitted for registration and publication to the Secretariat.
For ease of reference they were sequentially paginated. Translations, if attached, are not final and are provided for
information only.

Pakistan
et
Inde

Accord sur l'accés consulaire entre le Gouvernement de la République islamique du
Pakistan et le Gouvernement de la République de I'Inde. Islamabad, 21 mai 2008

Entrée en vigueur : 2/ mai 2008 par signature, conformément a ses dispositions

Texte authentique : anglais

Enregistrement aupreés du Secrétariat des Nations Unies : Pakistan, 17 mai 2017

"Aucun numéro de volume n'a encore été attribué a ce dossier. Les textes disponibles qui sont reproduits ci-dessous sont
les textes originaux de ['accord ou de l'action tels que soumis pour enregistrement. Par souci de clarté, leurs pages
ont été numérotées. Les traductions qui accompagnent ces textes ne sont pas définitives et sont fournies uniquement a
titre d'information.



1-54471

[ ENGLISH TEXT — TEXTE ANGLAIS |

Aprcement on Consulasr Access

The Government of Pakisian and the Government of India. desirous ol furibering

the objective of humane treatment of natiomals of either counay arrested, detained oF

impriscucd In the aiber country hirve agreed to reciprocal consular facilitics as follows:

(i)

(it

(iii)

(iv)

(v

(vi)

(vit)

Euch Government shall maintdin a comperehensive list of the nationals of
the ather comntry under i3 arrest, deteantion or imprisonuncnt. The lisis
shall he exchanged on 1" Januvary and 1% July each year.

Immecdiatc notification of any arrcst, deicnlion or imprisonment of an>
pa1son of the other country shall be provided 0 the respective High
Commission.

fzach Govcmment undertakes to cxpeditiously intom: the other of the
sentences awarded to the convicted natiobals of the other coumry.

Fach Government shall provide consular access within three months e
nationals of onc country under arrest, deétention or mprisonment in e
other country.

Both (iovernments agree 1o release and repeuiate persons within onc
meanth o confimation of their national status and  completion or
SCNLIWCS.

In case of arrest, deention or sentence made o polincal or secunit:
grounds, cach side may examine the casc on its merits.

In special cases. which call for or require compassionate and humznnarian
considersiions, each side may exercise its diseretion subject 10 1t Javes und

rezulation o allow early release and repatriation of prrsans.

TIs aprcement shall come inte force on the date of its signing,

Done ut hlamubod on 21 May, 2008 in 1wo originals, in Pnglish Lmguage. coch

toxt being wqually authentic.

s D -
I _ / .
J’/LJ\ '
Satvabrats Pa? Spattid Malik
High Commissioner of India High Commissioner ol Pakisian
For the Government of the For the Governunent ol the
Republic of [nsiie Istamic Republic of Pakivan






