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THE ASSEMBLY:

(1) REQUESTS the Council to prepare and maintain, as necessary, long-
term and medium-term forecasts of future trends and developments
in civil aviation of both a general and a specific kind, including,
-where possible, regional as well as global data, and make these
available to contracting States. In so doing, the Council should
consult with- other organizations as appropriate;

(2) AGREES that this serves the most important purpose of Resolving
Clause 3 of Resolution Al10-7, which is hereby superseded.

Al15-7: Condemnation of the Policies of Apartheid and Racial Discrimination of
.South Africa . :

CONSIDERING that the apartheid policies of South Africa were condemned
on several occasions by the United Nations Organization and
particularly in General Assembly Resolutions 1761 (XVII) of
6 November 1962 and 1904 (XVIII) of 20 November 1963;

BEARING IN MIND that the apartheid policies constitute a permanent source of
conflict between the nations and peoples of the world; and

RECOGNIZING, furthermore, that the policﬁes'of apartheid and racial discri=
mination are a flagrant violation of the principles enshrined
in the Preamble to the Chicago Conventinn-.

THE ASSEMBLY:

(1) Strongly CONDEMNS the apartheid policies of South Africa;

(2) REQUESTS all nations and peoples of the world to exert pressure
on South'Africa to abandon its apartheid policies; -and

(3) URGES South Africa to comply with the aims and objectives of the
Chicago Convention.

A15-8: Consolidated Statement of Continuing. ICAQ Policies Related Specifically
to Air Navigation - '

WHEREAS a statement of continuing Assembly policies related specifically
to air navigation as they existed at the commencement of the 1hth.
Session of the Assembly was adopted by that Session in Resolution
Alh-27, Appendices A to P inclusive;

WHEREAS certain Resolutions 6f the 14th Session of the Assembly contained
policy proncuncements affecting that statement;
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ICAO Assembly, Resolution A18-4: Measures to be taken in pursuance of Resolutions 2555 and
2704 of the United Nations General Assembly in relation to South Africa ICAO Doc. 8958 (15
June-7 July 1971)
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Ratification of the Protocol amending Article 56 of the Convention

A18-L:

WHEREAS the Assembly has decided to amend Article 56 of the Convention
to provide for an increase in the size of the Air Navigation
Commission; and

WHEREAS the Assembly is of the opinion that it is highly desirable that
the aforesaid amendment should come into force before the new
membership of the Commission is appointed in December 1971;

THE ASSEMBLY:

(1) RECOMMENDS to all Contracting States that they ratify the amendment
to Article 56 as soon as possible, preferably before 1 December 1G7T1,
so as to enable the Council to elect the members of the expanded
Commission before 1 January 1972;

(2) DIRECTS the Secretary General to bring this resolution immediately
to the attention of Contracting States, with the objective mentioned
above.

Measures to be taken in pursuance of Resolutions 2555 and 2704 of the United

Nations General Assembly in relation to South Africa

THE ASSEMBLY,

HAVING CONSIDERED Working Paper A}18-WP/47 EX/13 and Resolutions 2555 and
270k of the General Assembly of the United Nations regarding the
Government of South Africa;

BEARING IN MIND Resolution 2671 of the United Nations General Assembly
which, among other things, calls upon States "to prohibit airlines
and shipping lines registered in their countries from providing
services to and from South Africa and to deny all facilities to
air flights and shipping services to and from South Africa";

RECALLING its condemnation of the apartheid policies in South Africa
in Resolution A15-T;

RECOGNIZING the need for maximum co-operation with the United Nations
General Assembly in implementing its Resolutions;

(1) RESOLVES that as long as the Government of South Africa
continues to violate the United Nations General Assembly
resolutions on apartheid and on the Declaration on the Granting
of Independence to Colonial Countries and Peoples:

(a) South Africa shall not be invited to attend any meetings
convened by ICAO, except as provided in Articles 48(b),
53 and 57(b) of the Convention;
(b) South Africa shall not be provided with any ICAC documents
or communications except (i) in cases where the Convention
specifically requires that such documents or communications
be provided and (ii) documents for meetings which South
Africa is permitted to attend;

(2) DECLARES that in case of conflict between the present Resolution
and any other Assembly resolution, the present Resolution shall
prevail,
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(ii) The Council has no jurisdiction to consider the disagree-
ment in Prkistan's Application in so far as concerns the
Internaiional Air Scrvices Tronsit Agreement,

{iii) The Council hs

ment in Paki

s no mrisdiction re consider the disagree-
i's Application in so far as concerns the
the bilateral 2y roement between India and Pakistan,

Case 2 {Complaint of I 1 r Article II, Section 1 of the International
Air Services Transil Agreement)

(iv) Fhe Council has 1 Lo consider the cumplaint

of Pakists
When the Indian delegation objucted I« ion as prejudicial to India
and contrary to Article 5 of the Riules for the Settlement of Differeénces, the

ned t

President ex

assumption tha! il v isdi a had allenged its ju iction;
the Council accordingly had now to decide on the challenge., The Representatives
of Canada, the United States, misia and the People's Republic of the Congo
supported h 1 ining t th of thi : t

whether the challeno: , held, nhot * the C n
The result of (! ite on the first proposition was none in favour; 20 ysed
and 4 abstentions (the C hosl Socialist Republic, Japan, the Union of
Soviet Sccialist R« blic ite i i, The Indian Delegation
protested that the manner in which the en en was inc ]
inadmissible under the Rules for the S nces, an u 1
a roll-call on the remaining propositions.

The President noted that only parties to the Transit Agreement® (except, of

course, India) wore cligible to vole on the secound proposition, but the
statutory majority would =lill be required for = decision, The result of the
vote was as follows:

Argentina, Australia, Belgium, Canada, the Czechoslovak Sacialist
Republic, the Federal Republic of Germany, France, India, Japan, Mexico,
Nicaragua, Nigeria, Norway, Senegal, Spain, Tunisia, the United Arab
Republic, the United Kingdomn, the United States of America,
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Against: Argentina, Australia, Belgium, Canada,
Republic of Germany, France, Mexico, Nigeria,
Norway, Senegal, Spain, Tunisia, the United Arab
Republic and the United States (14)

Abstained: the Czechoslovak Socialist Republic, Japan, and
the United Kingdom (3)

After several Representatives had questioned both the necessity and the
desirability of putting the third proposition to the Council - and, indeed,
whether Pakistan had really sought relief from the Council under the
bilateral agreement - the Representalive of Pakistan, afler consulting his
country's Chief Counsel, stated that it had not; the bilateral agreement

had been mentioned simply fo reinforce the case being made for Council
action under the Convention and Transit Agreement, The Indian Delegation
protested, calling attention fo the frequent references to the bilatcral agree-
ment in Pakistan's Application and to the fact that in the Preliminary
Objection India had denied the Council's jurisdiction to handle any dispute
under a bilateral agreement; they did not, however, insist upon the third
question being put, having already gone on record as considering any decision
taken at this meeting improper.

A roll-call vote was then taken on the fourth proposition, only parties to the
Transit Agreement (except India) again being elegible to participate. The
resull was:

For: the United States of America

Against: Argentina, Australia, Belgium, Canada, the
Federal Republic of Germany, France, Mexico,
Nigeria, Norway, Senegal, Spain, Tunisia and
the United Arab Republic

Abstained: the Czechoslovak Socialist Republic, Japan and the
United Kingdom,

The result of the foregoing votes was the rejestion of propositions (i), (ii)
and {iv) and hence the reaffirmation of the Council's competence to consider
the Application and Complainl of Pakistan, The Indian Delegation gave notice



Annex 3

Action of the Council - 74th Session 45

that India would appeal the decisions just taken to the International Court
of Justice because the manner and method of the vating had been wrong and
expressed the view that until judgement had been rendered by the Court no
further action was possible,

In reply to questions, the President indicated that the period given to India
for the filing of its counter-memorial, interrupted by the filing of the
preliminary objection, would start to run again immediately and would
expire in ten days; if the counter-memorial was not filed by the deadline,
the Council would be informed by the Secretary General in a memorandum
examining the consequences,

IC(Part I, On 18 October, the Council me!l Lo consider what its next step should be in

1-4) view of India's appeal to the International Court of Justice against its deci-
(Part II, sion that it had jurisdiction to consider Pakistan's application and complaint,
7-46) As background documentation it had C-WP/5433, presented by the Secretary

General in response to a request fromn some Representatives for an inter-
pretation of Article 86 of the Chicago Convention, This paper traced the
evolution of Article 86 at the Chicago Conference and concluded that if there
was an appeal from any decision taken by the Council under Article 84 on
any matter other than whether an international airline was operating in con-
formity with the provisions of the Convention, that decision would be sus-
pended until the appeal had been decided. The examination of Article 86 in
C-WP/5433 was a gencral one, not marde in the context of the India/Pakistan
dispute, but in reply to a question by the Representative of Senegal, the
Director of the Legal Bureau indicated that the conclusion reached in the
paper applied to decisions on disputes brought to the Council under the Inter-
national Air Services Transit Apreement as well as to decisions on disputes
brought under the Convention, as the Transit Agreement had no existence
separate [rom the Convention, and that the Indian appeal mentioned both
instruments, disputing the Council's jurisdiclion on the ground that the
Convention and Transit Agreement had not been in force between India and
Pakistan since 1965.

The Agent for India suggested that copies of the Indian appeal to the Inter-
national Court should be circulated to Representatives on Council, and the
Chief Counsel for Pakislan, in a brief statement, maintained that the appeal
in respect of Pakistan's Complaint was incompetent, misconceived and un-
tenable and submitted that the conclusion in C-WP/5433 and the oral comment
made by the Director of the Liegal Bureau were open to serious question.
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saying this with the greatest respect, because I do not hold lawyers in very special
esteem, far from it; I am only stating a fact. The World Court will consist of
lawyers and that is why it can deal with the questions "Was the termination rightful
or wrongful? Was it or was it not in accordance with international law?'" These
are complicated questions of fact and law which trained juries, trained judges, may
deal with. The honourable members of the Council, fortunately, as I was saying,
not falling in the category of lawyers, are entrusted with other tasks, diplomatic
tasks, which are tasks of trying to reconcile differences between different States,
but not bearing on the question of rights exercised under international law, suspen-
sion, termination etc., which, as I said, present certain legal aspects that cannot
be correctly brought before this honourable forum.

45, That is what we deal with in paragraph 20. '"The composition of the
Council and its powers and functions are, again, in keeping with the limited juris-
diction, which has been conferred upon it by Article 84 of the Convention, Article

II of the Transit Agreement and Article 1 of the Rules, to hear international disputes.
The sovereign power of a State to suspend, abrogate or otherwise terminate an inter-
national treaty - not seldom involving vastly complicated questions of fact and inter -
national law - are outside the scope of the Council's jurisdiction......" To give
you one instance, the International Court of Justice will hear a dispute for six months.
A hearing on the merits of this dispute between India and Pakistan to decide which
country really was in the wrong would go on for a large number of days, to put it
very mildly and to make an under-estimate of the time involved. This Council is
not a body that can take evidence, call witnesses, look at documents, find out which
are fabricated documents, sit in judgment on the hilarious report made by the
Commission in Pakistan which was asked to go into this question of hijacking. I am
using my words very carefully in calling it a hilarious report. It says that India
brought about this hijacking for its own secret purposes. It is like the President

of a country being assassinated and his successor appointing a Commission which
reports that the President brought about his own assassination. India is charged
with this degree of lunacy, that it brought about the hijacking and burning of its

own plane - got the two hijackers into the plane and supplied them with nothing more
than dummy grenades and a pistol with which they were able to blow up the whole
plane, which was surrounded by the police and the military forces of Pakistan!

This amazing fantasy I will not deal with. I was only pointing out that if such a
dispute were to go before the appropriate forum, it would mean an enormous con-
sumption of time., For days and weeks, if not months, the dispute would go on, and
ultimately the appropriate forum, if there is one, would decide who is right and who
is wrong. The Council is not to be troubled with these questions which refer to this
issue of international law: Has a State justifiably or unjustifiably terminated or
suspended the agreement? If it has done so justifiably, all right. If it has done so
unjustifiably, the appropriate forum will give the appropriate orders. I am only
pointing out that this Couneil is not the appropriate forum for such complicated
questions of fact and law.

46, Then paragraph 21: "To sum up, the scheme of the aforesaid
Articles is simple and clear. So long as the Convention or the Transit Agree-
ment continues to be in operation as between two States, any disagreement

as to the construction of its Articles or the application of the Articles to the
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5l Now Article 89. Pakistan says that under Article 89 you have a
right to say that you are not bound to observe the terms of this Convention

only in case of war or national emergency. Article 89 (War and Emergency
Conditions) reads: "In case of war, the provisions of this Convention shall

not affect the freedom of action of any of the contracting States affected, whether
as belligerents or as neutrals. The same principle shall apply in the case of
any contracting State which declares a state of national emergency and notifies
the fact to the Council." Again, this Article has no relevance whatever to the
point at issue on this preliminary objection.

58. Article 89 says that in case of war or national emergency a nation

is given freedom of action and will not be tied down to observe the terms of the
Convention, even if it is not a belligerent but a neutral nation. This Article

has nothing to do with what the International Court of Justice called the principle
of international law that in cases of breach of the treaty by one party, another
party has the right to terminate or suspend it. This right to suspend or terminate
the treaty in the event of a breach by another State is not dealt with by Article 89
at all. This Article is not exhaustive of the circumstances in which the Con-
vention can be terminated or suspended; it deals with only two. To show what,
speaking frankly, I may call the absurdity of the argument, suppose this Article
was not there. Is it suggested that in time of war a country would still allow
aircraft of the other country to overfly, saying "This is my international contract
and I do not want to be guilty of breaking it"? Surely in case of war the rule of
international law must apply and even if there were no Article 89 you would still
have the right to say ""No more overflights. I cannot allow my enemy to overfly
my territory." This is an elementary principle. Not all States were very keen
to become signatories to this Convention, which was the first of its type, and
certain provisions had to be put in in order to assure them that their national
interests, their national security, would be safeguarded. With a view to getting
wider and wider support for this Convention, this particular Article was put in,
but by no process of reasoning can it be said to be exhaustive of the cases where
the Convention can be suspended or terminated. It only deals with two, leaving
the international law free and open. No principle of international law is super-
seded by Article 89. Can you read it as superseding what the World Court says
is a rule of international law, namely that if one State commits a breach, another
State has a right to suspend or terminate the treaty? What are the words in
Article 89 which suspend this rule of international law? There are none. There-
fore, again, Article 89 does not deal with our case.

59, It does, however, help me in this way. In Article 89 the word "war"
is not used in the technical sense of war as distinct from military hostilities. It
would cover military hostilities, Military hostilities broke out between India
and Pakistan and continued for about ‘three weeks in August/September 1965.
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following expressions: 'any', then 'disagreement', then 'interpretation', and,
lastly, 'application of the Convention'. Each one is important and I will show
you that the effect of the inclusion of all these expressions is this: that it is a
comprehensive clause, in fact much wider than Article 36 of the Statute of the
International Court of Justice. It is all-embracing and can cover all disputes.

28. But let us go back now to these expressions. Article 36 of the Statute
of the International Court of Justice talks of "interpretation of a treaty', but

here we have not only interpretation, not only application, but the expression "any
disagreement between two or more contracting States'. In other words, "any"
would certainly cover all questions, but the emphasis is also on the word "disagree-
ment", relating, of course, to the interpretation or to the application of the Conven-
tion, Now this word ""disagreement', which is synonymous with and in fact inter-
changeable with the word '"dispute', has been considered many a time by the Per-
manent Court of Justice and the International Court of Justice. I will refer only to
two cases to show how it has been interpreted.

7S ks First of all, let me refer to the case "Interpretation of Peace Treaties'.
Now this is a passage which deals with the eluaidation of the expression ""dispute' or
""disagreement'". '"Whether there exists an international dispute is a matter for

objective determination., The mere denial of the existence of a dispute does not prove
its non-existence. In the diplomatic correspondence submitted to the Court, the

United Kingdom, acting in association with Australia, Canada and New Zealand, and

the United States of America, charged Bulgaria, Hungary and Romania with having
violated in various ways the provisions of the Article dealing with human rights and
fundamental freedoms in the peace treaty, and called upon the three governments

to take remedial measures to carry our their obligations under the treaty. The

three governments, on the other hand, denied the charges. There has thus arisen

a situation in which the two sides hold clearly opposite views concerning the question

of the performance or non-performance of certain treaty obligations. Confronted with
such a situation, the Court must conclude that international disputes have arisen."

Then it is added: '"Inasmuch as the disputes relate to the question of performance or
non-performance of obligations provided in the Articles dealing with human rights and
fundamental freedoms, they are clearly disputes concerning the interpretation or
execution of the peace treaties.! Now the emphasis here is on a situation in which

two sides hold clearly opposite views concerning the question of performance or non-
performance of certain treaty obligations. I will show in due course that even assuming
that the contention advanced by India is correct, the situation is the same as the one

I have been speaking of and is covered by the dictum of the International Court of Justice.

30. The second case is ""Mavrommatis Palestine Concessions'" and in it the
expression '"'dispute' or '"disagreement'" was defined and interpreted by the International
Court in this way: "A dispute is a disagreement on a point of law or fact, a conflict of
legal views or of interests between two persons. The present suit between Great Britain
and Greece certainly possesses these characteristics. The latter power is asserting its
own rights by claiming from His Britannic Majesty's Government an indemnity on the
ground that one of its subjects has been treated by the Palestine or British authorit<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>