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THE ASSEMBLY:

(1) REQUESTS the Council to prepare and maintain, as necessary, long-
term and medium-term forecasts of future trends and developments
in civil aviation of both a general and a specific kind, including,
-where possible, regional as well as global data, and make these
available to contracting States. In so doing, the Council should
consult with- other organizations as appropriate;

(2) AGREES that this serves the most important purpose of Resolving
Clause 3 of Resolution Al10-7, which is hereby superseded.

Al15-7: Condemnation of the Policies of Apartheid and Racial Discrimination of
.South Africa . :

CONSIDERING that the apartheid policies of South Africa were condemned
on several occasions by the United Nations Organization and
particularly in General Assembly Resolutions 1761 (XVII) of
6 November 1962 and 1904 (XVIII) of 20 November 1963;

BEARING IN MIND that the apartheid policies constitute a permanent source of
conflict between the nations and peoples of the world; and

RECOGNIZING, furthermore, that the policﬁes'of apartheid and racial discri=
mination are a flagrant violation of the principles enshrined
in the Preamble to the Chicago Conventinn-.

THE ASSEMBLY:

(1) Strongly CONDEMNS the apartheid policies of South Africa;

(2) REQUESTS all nations and peoples of the world to exert pressure
on South'Africa to abandon its apartheid policies; -and

(3) URGES South Africa to comply with the aims and objectives of the
Chicago Convention.

A15-8: Consolidated Statement of Continuing. ICAQ Policies Related Specifically
to Air Navigation - '

WHEREAS a statement of continuing Assembly policies related specifically
to air navigation as they existed at the commencement of the 1hth.
Session of the Assembly was adopted by that Session in Resolution
Alh-27, Appendices A to P inclusive;

WHEREAS certain Resolutions 6f the 14th Session of the Assembly contained
policy proncuncements affecting that statement;
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ICAO Assembly, Resolution A18-4: Measures to be taken in pursuance of Resolutions 2555 and
2704 of the United Nations General Assembly in relation to South Africa ICAO Doc. 8958 (15
June-7 July 1971)
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Ratification of the Protocol amending Article 56 of the Convention

A18-L:

WHEREAS the Assembly has decided to amend Article 56 of the Convention
to provide for an increase in the size of the Air Navigation
Commission; and

WHEREAS the Assembly is of the opinion that it is highly desirable that
the aforesaid amendment should come into force before the new
membership of the Commission is appointed in December 1971;

THE ASSEMBLY:

(1) RECOMMENDS to all Contracting States that they ratify the amendment
to Article 56 as soon as possible, preferably before 1 December 1G7T1,
so as to enable the Council to elect the members of the expanded
Commission before 1 January 1972;

(2) DIRECTS the Secretary General to bring this resolution immediately
to the attention of Contracting States, with the objective mentioned
above.

Measures to be taken in pursuance of Resolutions 2555 and 2704 of the United

Nations General Assembly in relation to South Africa

THE ASSEMBLY,

HAVING CONSIDERED Working Paper A}18-WP/47 EX/13 and Resolutions 2555 and
270k of the General Assembly of the United Nations regarding the
Government of South Africa;

BEARING IN MIND Resolution 2671 of the United Nations General Assembly
which, among other things, calls upon States "to prohibit airlines
and shipping lines registered in their countries from providing
services to and from South Africa and to deny all facilities to
air flights and shipping services to and from South Africa";

RECALLING its condemnation of the apartheid policies in South Africa
in Resolution A15-T;

RECOGNIZING the need for maximum co-operation with the United Nations
General Assembly in implementing its Resolutions;

(1) RESOLVES that as long as the Government of South Africa
continues to violate the United Nations General Assembly
resolutions on apartheid and on the Declaration on the Granting
of Independence to Colonial Countries and Peoples:

(a) South Africa shall not be invited to attend any meetings
convened by ICAO, except as provided in Articles 48(b),
53 and 57(b) of the Convention;
(b) South Africa shall not be provided with any ICAC documents
or communications except (i) in cases where the Convention
specifically requires that such documents or communications
be provided and (ii) documents for meetings which South
Africa is permitted to attend;

(2) DECLARES that in case of conflict between the present Resolution
and any other Assembly resolution, the present Resolution shall
prevail,
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(ii) The Council has no jurisdiction to consider the disagree-
ment in Prkistan's Application in so far as concerns the
Internaiional Air Scrvices Tronsit Agreement,

{iii) The Council hs

ment in Paki

s no mrisdiction re consider the disagree-
i's Application in so far as concerns the
the bilateral 2y roement between India and Pakistan,

Case 2 {Complaint of I 1 r Article II, Section 1 of the International
Air Services Transil Agreement)

(iv) Fhe Council has 1 Lo consider the cumplaint

of Pakists
When the Indian delegation objucted I« ion as prejudicial to India
and contrary to Article 5 of the Riules for the Settlement of Differeénces, the

ned t

President ex

assumption tha! il v isdi a had allenged its ju iction;
the Council accordingly had now to decide on the challenge., The Representatives
of Canada, the United States, misia and the People's Republic of the Congo
supported h 1 ining t th of thi : t

whether the challeno: , held, nhot * the C n
The result of (! ite on the first proposition was none in favour; 20 ysed
and 4 abstentions (the C hosl Socialist Republic, Japan, the Union of
Soviet Sccialist R« blic ite i i, The Indian Delegation
protested that the manner in which the en en was inc ]
inadmissible under the Rules for the S nces, an u 1
a roll-call on the remaining propositions.

The President noted that only parties to the Transit Agreement® (except, of

course, India) wore cligible to vole on the secound proposition, but the
statutory majority would =lill be required for = decision, The result of the
vote was as follows:

Argentina, Australia, Belgium, Canada, the Czechoslovak Sacialist
Republic, the Federal Republic of Germany, France, India, Japan, Mexico,
Nicaragua, Nigeria, Norway, Senegal, Spain, Tunisia, the United Arab
Republic, the United Kingdomn, the United States of America,
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Against: Argentina, Australia, Belgium, Canada,
Republic of Germany, France, Mexico, Nigeria,
Norway, Senegal, Spain, Tunisia, the United Arab
Republic and the United States (14)

Abstained: the Czechoslovak Socialist Republic, Japan, and
the United Kingdom (3)

After several Representatives had questioned both the necessity and the
desirability of putting the third proposition to the Council - and, indeed,
whether Pakistan had really sought relief from the Council under the
bilateral agreement - the Representalive of Pakistan, afler consulting his
country's Chief Counsel, stated that it had not; the bilateral agreement

had been mentioned simply fo reinforce the case being made for Council
action under the Convention and Transit Agreement, The Indian Delegation
protested, calling attention fo the frequent references to the bilatcral agree-
ment in Pakistan's Application and to the fact that in the Preliminary
Objection India had denied the Council's jurisdiction to handle any dispute
under a bilateral agreement; they did not, however, insist upon the third
question being put, having already gone on record as considering any decision
taken at this meeting improper.

A roll-call vote was then taken on the fourth proposition, only parties to the
Transit Agreement (except India) again being elegible to participate. The
resull was:

For: the United States of America

Against: Argentina, Australia, Belgium, Canada, the
Federal Republic of Germany, France, Mexico,
Nigeria, Norway, Senegal, Spain, Tunisia and
the United Arab Republic

Abstained: the Czechoslovak Socialist Republic, Japan and the
United Kingdom,

The result of the foregoing votes was the rejestion of propositions (i), (ii)
and {iv) and hence the reaffirmation of the Council's competence to consider
the Application and Complainl of Pakistan, The Indian Delegation gave notice
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that India would appeal the decisions just taken to the International Court
of Justice because the manner and method of the vating had been wrong and
expressed the view that until judgement had been rendered by the Court no
further action was possible,

In reply to questions, the President indicated that the period given to India
for the filing of its counter-memorial, interrupted by the filing of the
preliminary objection, would start to run again immediately and would
expire in ten days; if the counter-memorial was not filed by the deadline,
the Council would be informed by the Secretary General in a memorandum
examining the consequences,

IC(Part I, On 18 October, the Council me!l Lo consider what its next step should be in

1-4) view of India's appeal to the International Court of Justice against its deci-
(Part II, sion that it had jurisdiction to consider Pakistan's application and complaint,
7-46) As background documentation it had C-WP/5433, presented by the Secretary

General in response to a request fromn some Representatives for an inter-
pretation of Article 86 of the Chicago Convention, This paper traced the
evolution of Article 86 at the Chicago Conference and concluded that if there
was an appeal from any decision taken by the Council under Article 84 on
any matter other than whether an international airline was operating in con-
formity with the provisions of the Convention, that decision would be sus-
pended until the appeal had been decided. The examination of Article 86 in
C-WP/5433 was a gencral one, not marde in the context of the India/Pakistan
dispute, but in reply to a question by the Representative of Senegal, the
Director of the Legal Bureau indicated that the conclusion reached in the
paper applied to decisions on disputes brought to the Council under the Inter-
national Air Services Transit Apreement as well as to decisions on disputes
brought under the Convention, as the Transit Agreement had no existence
separate [rom the Convention, and that the Indian appeal mentioned both
instruments, disputing the Council's jurisdiclion on the ground that the
Convention and Transit Agreement had not been in force between India and
Pakistan since 1965.

The Agent for India suggested that copies of the Indian appeal to the Inter-
national Court should be circulated to Representatives on Council, and the
Chief Counsel for Pakislan, in a brief statement, maintained that the appeal
in respect of Pakistan's Complaint was incompetent, misconceived and un-
tenable and submitted that the conclusion in C-WP/5433 and the oral comment
made by the Director of the Liegal Bureau were open to serious question.
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saying this with the greatest respect, because I do not hold lawyers in very special
esteem, far from it; I am only stating a fact. The World Court will consist of
lawyers and that is why it can deal with the questions "Was the termination rightful
or wrongful? Was it or was it not in accordance with international law?'" These
are complicated questions of fact and law which trained juries, trained judges, may
deal with. The honourable members of the Council, fortunately, as I was saying,
not falling in the category of lawyers, are entrusted with other tasks, diplomatic
tasks, which are tasks of trying to reconcile differences between different States,
but not bearing on the question of rights exercised under international law, suspen-
sion, termination etc., which, as I said, present certain legal aspects that cannot
be correctly brought before this honourable forum.

45, That is what we deal with in paragraph 20. '"The composition of the
Council and its powers and functions are, again, in keeping with the limited juris-
diction, which has been conferred upon it by Article 84 of the Convention, Article

II of the Transit Agreement and Article 1 of the Rules, to hear international disputes.
The sovereign power of a State to suspend, abrogate or otherwise terminate an inter-
national treaty - not seldom involving vastly complicated questions of fact and inter -
national law - are outside the scope of the Council's jurisdiction......" To give
you one instance, the International Court of Justice will hear a dispute for six months.
A hearing on the merits of this dispute between India and Pakistan to decide which
country really was in the wrong would go on for a large number of days, to put it
very mildly and to make an under-estimate of the time involved. This Council is
not a body that can take evidence, call witnesses, look at documents, find out which
are fabricated documents, sit in judgment on the hilarious report made by the
Commission in Pakistan which was asked to go into this question of hijacking. I am
using my words very carefully in calling it a hilarious report. It says that India
brought about this hijacking for its own secret purposes. It is like the President

of a country being assassinated and his successor appointing a Commission which
reports that the President brought about his own assassination. India is charged
with this degree of lunacy, that it brought about the hijacking and burning of its

own plane - got the two hijackers into the plane and supplied them with nothing more
than dummy grenades and a pistol with which they were able to blow up the whole
plane, which was surrounded by the police and the military forces of Pakistan!

This amazing fantasy I will not deal with. I was only pointing out that if such a
dispute were to go before the appropriate forum, it would mean an enormous con-
sumption of time., For days and weeks, if not months, the dispute would go on, and
ultimately the appropriate forum, if there is one, would decide who is right and who
is wrong. The Council is not to be troubled with these questions which refer to this
issue of international law: Has a State justifiably or unjustifiably terminated or
suspended the agreement? If it has done so justifiably, all right. If it has done so
unjustifiably, the appropriate forum will give the appropriate orders. I am only
pointing out that this Couneil is not the appropriate forum for such complicated
questions of fact and law.

46, Then paragraph 21: "To sum up, the scheme of the aforesaid
Articles is simple and clear. So long as the Convention or the Transit Agree-
ment continues to be in operation as between two States, any disagreement

as to the construction of its Articles or the application of the Articles to the
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5l Now Article 89. Pakistan says that under Article 89 you have a
right to say that you are not bound to observe the terms of this Convention

only in case of war or national emergency. Article 89 (War and Emergency
Conditions) reads: "In case of war, the provisions of this Convention shall

not affect the freedom of action of any of the contracting States affected, whether
as belligerents or as neutrals. The same principle shall apply in the case of
any contracting State which declares a state of national emergency and notifies
the fact to the Council." Again, this Article has no relevance whatever to the
point at issue on this preliminary objection.

58. Article 89 says that in case of war or national emergency a nation

is given freedom of action and will not be tied down to observe the terms of the
Convention, even if it is not a belligerent but a neutral nation. This Article

has nothing to do with what the International Court of Justice called the principle
of international law that in cases of breach of the treaty by one party, another
party has the right to terminate or suspend it. This right to suspend or terminate
the treaty in the event of a breach by another State is not dealt with by Article 89
at all. This Article is not exhaustive of the circumstances in which the Con-
vention can be terminated or suspended; it deals with only two. To show what,
speaking frankly, I may call the absurdity of the argument, suppose this Article
was not there. Is it suggested that in time of war a country would still allow
aircraft of the other country to overfly, saying "This is my international contract
and I do not want to be guilty of breaking it"? Surely in case of war the rule of
international law must apply and even if there were no Article 89 you would still
have the right to say ""No more overflights. I cannot allow my enemy to overfly
my territory." This is an elementary principle. Not all States were very keen
to become signatories to this Convention, which was the first of its type, and
certain provisions had to be put in in order to assure them that their national
interests, their national security, would be safeguarded. With a view to getting
wider and wider support for this Convention, this particular Article was put in,
but by no process of reasoning can it be said to be exhaustive of the cases where
the Convention can be suspended or terminated. It only deals with two, leaving
the international law free and open. No principle of international law is super-
seded by Article 89. Can you read it as superseding what the World Court says
is a rule of international law, namely that if one State commits a breach, another
State has a right to suspend or terminate the treaty? What are the words in
Article 89 which suspend this rule of international law? There are none. There-
fore, again, Article 89 does not deal with our case.

59, It does, however, help me in this way. In Article 89 the word "war"
is not used in the technical sense of war as distinct from military hostilities. It
would cover military hostilities, Military hostilities broke out between India
and Pakistan and continued for about ‘three weeks in August/September 1965.
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following expressions: 'any', then 'disagreement', then 'interpretation', and,
lastly, 'application of the Convention'. Each one is important and I will show
you that the effect of the inclusion of all these expressions is this: that it is a
comprehensive clause, in fact much wider than Article 36 of the Statute of the
International Court of Justice. It is all-embracing and can cover all disputes.

28. But let us go back now to these expressions. Article 36 of the Statute
of the International Court of Justice talks of "interpretation of a treaty', but

here we have not only interpretation, not only application, but the expression "any
disagreement between two or more contracting States'. In other words, "any"
would certainly cover all questions, but the emphasis is also on the word "disagree-
ment", relating, of course, to the interpretation or to the application of the Conven-
tion, Now this word ""disagreement', which is synonymous with and in fact inter-
changeable with the word '"dispute', has been considered many a time by the Per-
manent Court of Justice and the International Court of Justice. I will refer only to
two cases to show how it has been interpreted.

7S ks First of all, let me refer to the case "Interpretation of Peace Treaties'.
Now this is a passage which deals with the eluaidation of the expression ""dispute' or
""disagreement'". '"Whether there exists an international dispute is a matter for

objective determination., The mere denial of the existence of a dispute does not prove
its non-existence. In the diplomatic correspondence submitted to the Court, the

United Kingdom, acting in association with Australia, Canada and New Zealand, and

the United States of America, charged Bulgaria, Hungary and Romania with having
violated in various ways the provisions of the Article dealing with human rights and
fundamental freedoms in the peace treaty, and called upon the three governments

to take remedial measures to carry our their obligations under the treaty. The

three governments, on the other hand, denied the charges. There has thus arisen

a situation in which the two sides hold clearly opposite views concerning the question

of the performance or non-performance of certain treaty obligations. Confronted with
such a situation, the Court must conclude that international disputes have arisen."

Then it is added: '"Inasmuch as the disputes relate to the question of performance or
non-performance of obligations provided in the Articles dealing with human rights and
fundamental freedoms, they are clearly disputes concerning the interpretation or
execution of the peace treaties.! Now the emphasis here is on a situation in which

two sides hold clearly opposite views concerning the question of performance or non-
performance of certain treaty obligations. I will show in due course that even assuming
that the contention advanced by India is correct, the situation is the same as the one

I have been speaking of and is covered by the dictum of the International Court of Justice.

30. The second case is ""Mavrommatis Palestine Concessions'" and in it the
expression '"'dispute' or '"disagreement'" was defined and interpreted by the International
Court in this way: "A dispute is a disagreement on a point of law or fact, a conflict of
legal views or of interests between two persons. The present suit between Great Britain
and Greece certainly possesses these characteristics. The latter power is asserting its
own rights by claiming from His Britannic Majesty's Government an indemnity on the
ground that one of its subjects has been treated by the Palestine or British authorities in
a manner incompatible with certain international obligations which they are bound to
observe..... Therefore it is a dispute, because there is a conflict of legal views or
interests between two States.!
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INTERNATIONAL CIVIL AVIATION ORGANIZATION 21/10/71

COUNCIL - SEVENTY-FOURTH SESSION

Subject No. 27: Convention on International Civil Aviation
/Chicago Convention/

VOTING TN THE COUNCIL ON DISAGREEMENTS AND COMPLATNTS
ERQUGHT UNDER THE RULES FOR THE SELTLEMENT OF DIFFERENCES

(Presented by the Secretary General)

References: 1. §S,@. Memorandum SG 6_09/71, 10-August 1971
2. Chicago Convention, Doc T7300/k
3. International Air Services Transit Agreement
b, Draft ¢-Min. LXXIT/20 (Closed) Part II

Introduction

1. - Following the issue of the Secretary Genersl?®s Memorandum of the above-
mentioned subject to Council Representatives, No, SG 609/71 dated 10 August 1971,
a Councll Representative requested the President of the Council that the subject
of that Memorandum be included in the Work Programme of the Council, The present
paper provides an anelysis of the question of the majority required under the
Chicago Convention for a decision of the Council in cases of disagreements and
complaints brought under the Rules for the Settlement of Differences. The opinion
of the Legal Bureau in the matter is stated in paragraph 5, while paragraph 6
recalls the ruling given by the President in two cases recently.

Majority required for decisions of the Council

2. (2) The Council is a body of which the mumber of members
is fixed: Article 50 of the Chicago Convention states:
"It shall be composed of twenty-seven Contracting
States elected by the Assembly™.

(v) Article 52 provides that:
"Decisions by the Council shall require approval
by a majority of its members",

(¢) Consequently, at present the requisite number of
members is fourteen, :

(d) Tt is to be specifically noted that the requirement
of Article 52 is that a decision of the Council as
a body is dependent on the number of its members,
and not, for example, as in the case of the Assembly,
on the number of "the votes cast" (Article 48,
paragraph (c) of the Chicago Convention).

DISTR26/10/71
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Cases where some members do not vote

3. The number of votes cast on a given occasion would be less than
the number of members of the Council (namely, 27) in the following cases:

A - Where the Convention states that a member shall not vote:

(1) Under Article 53 which provides:
"No member of the Council shall vote in the consideration
by the Council of a dispute to which it is a party".

Note: Article 84 of the Convention contains an
identical provision.

(ii) Under Article 66(b):
"Members of the ... Council who have not accepted the
International Air Services Transit Agreement ... or
the International Air Transport Agreement ... shall
not have the right to vote on any questions referred
to the ... Council under the provisions of the relevant
Agreement" .

(i1i) Under Article 62 of the Convention:
"The Assembly may suspend the voting power ... in
the Council of any Contracting State that fails to
discharge within a reasonable period its financial
obligations to the Organization".

B - Where it is impracticable for a member to vote because its
Representative is not present, or unable to be present, for
any reason, at the time of the voting in the Council.

C - Where a member voluntarily decides not to vote: for example,
& Representative may declare that his State is not
participating in the vote; or he, without any such
declaration, simply abstains.in the voting.

Effect of not voting

k. The provisions of Articles 53, 84, 66 and 62 mentioned above contain
no reference, expressly or by implication, to Article 52. C(Conseguently, they
do not produce any effect on the requirement specified in Article 52 that:
"Decisions by the Council shall require approval by a majority of its members".
Therefore that Article is not subordinated to, and operates independently of,
the other four Articles mentioned.

Conclusion
5. In the opinion of the Legal Bureau -
A - DNothing in Articles 53, 84, 66 or 62 of the Convention

amends the figure of twenty-seven which is the membership
of the Council specified in Article 50(a). In other words,
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a member of the Council does not cease to be a member
of that body solely because its voting power is taken
away for some particular occasion by a provision of
the Convention. (A State which is not entitled to vote
at a particular session of the Assembly by reason

of the application of Article 62 or Article 88 does
not cease to be a Contracting State).

B - DNothing in the four Articles mentioned affects the
majority required by Article 52, such majority being
related to the number of members of the Council and
not to the members voting.

C - The foregoing conclusions would only be fortified
by the following provision of Article II, Section 2
of the Internstional Air Services Transit Agreement(l)
which depends on the Chicago Convention:

"Section 2

If any disagreement between two or more
contracting States relating to the interpretation
or application of this Agreement cannot be settled
by negotiation, the provisions of Chapter XVIII
of the above-mentioned Convention shall be
appliceble in the same manner as provided therein
with reference to any disagreement relating to
the interpretation or gpplication of the above-
mentioned Convention."? g

Ruling of the President:

6. : The only precedent relating to voting in the Council on

1) disagreements and 2) complaints,. brought under the Rules for the Settlement

of Differences, is that the President of the Council, in the meeting of the
Council held on 7 April 1971, gave the ruling that in the two cases before the
Council, Case No. 1 and Case No. 2, Pekistan versus India, "the statutory majority
requirement in Article 52 for eny decision teken" would be necessary. Replying
to two questions he confirmed that the statutory mejority would be required in
Case No. 2 also, {besides Case No. 1), and explained that the Rules could not be
amended to permit decisions to be taken on Case No, 2 by a majority of the Member
parties to the Transit Agreement because "the majority was governed by the
Chicago Convention, not by the Rules for the Settlement of Differences": see
Draft C-Min. LXXII/20 (Closed), Part IT - DISCUSSICN, paragraphs 6, 7, 8 and 9.
There were no further questions raised relating to procedure.

Action

7. This paper is presented for information.

(1) Doc 7500
(2) underlining supplied for this paper.

- END -
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ICAO Council, Réglement pour la Solution des Différends (1957, amended 10 Nov. 1971)
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oa

POUR La

SOLUTION DES DIFFERENDS . - .

Approuvé par le Conseil le 9 avril 1957 ¢
et amendé le 10 novembre 1975*

L3

CHAPITRE [ . ;

e,

CHAMP D’APPLICATION DU REGLEMENT | .

1) Les régles énoncées aux

- =,
Aritcle premier E

Titres I et II!

15X

o

s'gppliquent au réglem%’nt des

désaccords suivants survenus entre Etats costtractants qui peuvent étre soumis

. au Conseil:

a) tout désaccord survenu entre deux ou plusieurs Etats contractants
4 propos de l'interprétation ou de I'application de la Convention relative
a I'aviation civile internationale (appelée cx-aprés “la Conventxon") et de
ses Annexes (articles 84 4 88 de la Convention); -

b) tout désaccord-survenu entre deux ou plusieurs Etats contractants
A propos de l'interprétation ou de I'application de I’ Accord relatif au transit
des services aériens internationaux (appelé ci-aprés * ‘Accord de transit™)
ou de I'Accord relatif au transport aérien international (appelé ci-aprés
“Accord de transport”) (Accord de transit, article II, section 2; Accord de
transport, article IV, section 3).

2) Les régles énoncées aux Titres II et III s'appliquent A l'examen de
toute plainte relative, soit 3 une mesure prise aux térmes de I'Actord de transit -

par unyEtat partie 4 cet Accord

et qu'un autre Etat partie audit Accord estime

injuste ou préjudiciable A son égard (Accord de transit, article 2, sectiod 1),
soit 3 une mesure analogue gux termes de I’Accord de transport (article

IV, section 2).

i

2

Tire I . ‘

CrAPITRE I

DESAccorRDs

Article 2

v

Tout Etat contractant (appelé ci-aprés “le demandeur’) qui soumet un 4
désaccord au Conseil aux fins de réglement, doit introduire une requéte, a laquelle |
est joint un mémoire contenant:

® Amendement de l'article 29 approuvé par le Conseil le 10 novembre 1975. | ' ' el

1 e -
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ci-aprés “le défendeur”) avec lequel le désaccord existe;

. . b) le nom d’un agent autorisé A agir pour le demandeur au cours de
i s I'instance, avec l'indication de son adresse, au siége de 1'Organisation, 2
. laquelle seront envoyées toutes les communications relatives 2 1'affaire, v

compris la notification de. la date des séances; :

¢) un exposé des faits sur lesquels la requéte est fondée;

d) les pidces A I'appui;

—

.¢) un exposé de droit; -, —

< ° i M -
e " f) -le reméde sollicité par décision du Conseil en ce qui concerne les
divers points soumis;

~
e

PR g) une déclaration attestant qué des ‘négociations ont eu lieu entre

N les parties pour régler le désaccord, mais qu'elles n’ont pas abouti.
o 8 .
oug » k
. . Cmarmee III - '
L ,—-,\ . A - a o~ -
L SUITE QUE COMPORTENT LES REQUETES

Article 3 .

o Role’ du Secrétaire général
., C . 1) D& réceptlon d'une requéte, le Secrétaire général doit:

o

. . . a) vénﬁer si la requéte est présentée dans la forme prescrite & l'article
- O "2 ci-dessus et, au besoin, inviter le demandeur 2 suppléer A toute omission
PR S constatée dans la requete,

b) aprés vérification, notlﬁer sans délai la réception de la requéte 4
toutes les parties A I'instrument dont l'application ou linterprétation est
en cause, ainsi qu'a tous les membres du Conseil;

¢) commumquer au défendeur copie de la requéte et des piéces a I'appui,
en lmv1tant 3 déposer un contre-mémoire dans le délai fixé par le Conseil.

2) Cople de toutes les piéces de procédure ou autres documents soumis
ultérieurement par une partie au Conseil sera transmise également par le Secré-
~« taire général 2 l'agtre ou aux autres parties en cause.

2

.
B N e Y

2) le nom du demandeur et le nom de tout Etat contractant (appelé
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INTERNATIONAL CIVIL AVIATION ORGANIZATION [
ORGANISATION DE L’AVIATION CIVILE INTERNATIONALE

ORGANIZACION DE AVIACION CIVIL INTERNACIONAL

MEXOYHAPOOHAA OPFAHU3ALIMA MPAXKOAHCKOW ABUALINIA

98l Ssall ) yaall daliis

INTERNATIONAL AVIATION SQUARE, 1000 SHERBROOKE STREET WEST, MONTREAL, QUEBEC, CANADA H3A 2R2

FACSIMILE TEL.: (514) 288-4772 CABLES: ICAO MONTREAL TELEX: 05-24513 SITA: YULCAYA |
S OFFICE TEL.:
SG 1490/96 30 September 1996
LE 6/3 :
To: Representatives on the Council
From: Secretary General
Subject: Settlement of Differences: Cuba and United States (1996)

By memorandum SG 1484/96, LE 6/3 dated 29 August 1996, I notified Representatives i
on the Council that the Government of Cuba had submitted an application to the Council for settlement
of a difference with another Contracting State. The application, dated 11 July 1996, delivered to the
Office of the President of the Council on 16 July 1996, was submitted with respect to the right of
overflight of Cuban-registered aircraft over United States territory during their flight to and from Canada
and named the United States of America as the Respondent.

In accordance with Article 3, paragraph (1) (b) of the ICAO Rules for the Settlement of
Differences (Doc. 7782/2), I have notified all parties to the International Air Services Transit Agreement
and to the Convention on International Civil Aviation by State letter LE 6/3 - 96/82 dated 30 August 1996
that the above application has been received.

The application of the Government of the Republic of Cuba is set out in the Attachment.

(It should be noted that pages A-7, A-10 through A-13, and A-17 through A-20 of the attachments to the
application have been intentionally left blank, since legible copies of these pages have yet to be provided

by Cuba. These will be distributed as soon as received.)

Philippe Rochat

Attachment
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p. Gill. D. Wilson ' ERED JOB NO 2793
4 6 JUL 1996
CUBA Havana, 11 July 1996
CIVIL AIATION INSTITUTE OF CUBA
_ PRESIDENT .
Sirn, .
vComplaint by the Republic of Cuba to the
ded as one of

{ am sending yoU he'réwith "the document |
ational Civil Aviation Organizmion" with the aim of having it inclu
t 149th Session of the Coun¢il.

Council of the Intern

{he iters for the nex
Accept, Sig the assurances of my highest consideration.

(sgd) Rogelid Acevedo Gonzalez
Major-GeneraI

President

Dt Assad Kotaite
President of the Counci
Montreal

| of ICAO
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B A-2

! Complaint by the Republic of Cuba to the Council of the Intcmational Civil Aviation Organization
. In accordance with the Intemational Air Services Transit Agreement and particularly
Scction | of its Article 1f and Article 5 of the Convention on International Civil Avciation, the Republic
’ of Cuba deems that the actions taken by the-Govemnment of the United States in relation to the right
‘ 1o overfly its temitory (First Freedom) for Cuban-registered aircraft in their flights to and from Canada
are causing injustice and hardship to it. It therefore requests that the Council of the Intemational -Civil
Aviation Orpanization examinc this discriminatory situation and conscquently that the Govemment of

the United States comrect such actions.

isions of Anticle 1 (2) and Article 21 of the Rules for the
{ to the Council owing to the restrictive
jed against it by the Government of the
which violate the provisions of the
International Air Services Transit

In keeping with the prov
Secitlenent of Differences, it is referring the present comphain
and discriminatory’ unjust and detrimental actions being app!
United States of America, as referred 10 in the preceding paragraph,
Convention on Intemnational Civil Aviation Organization and the

Agreement, to which both States arc partics.

The Republic of Cuba considers that these actions which have been applied against it
for over 15 years are unjust and illegal and arc causing great hardship to Cuban airlines, since the route
that we are obliged to take is not the shortest and most expedient, which significantly increases fucl

! consumption, raises operating costs in general and represents a major inconvenience for the passengers.

In view of the fact that more than eight months have passed since the holding of the 31st

Session of the Assembly and no result has been achieved in resolving this situation, we are referring

y the present complaint to the Council of the International Civil A-iation Organization in keeping with
the provisions of the Rules for the Settlement of Differences since the complainant Party cannot go on

waiting, sine die, for a reaction from the respondent Party.

This pleading submitted 1o the Secretariat of the International Civil Aviation

Organization on 16 July 1996.
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MEMORIAL
1. The Republic of Cuba is the applicant and the United States of America is the
respondent.
2 The Republic of Cuba authorizes Mt Gabricl Tiel Capote as its legal representative; he

will be assisted by counsel and advocates whose names will be communicated to the Council in
accordance with what is established in Article 27 of the Rules for the Scutlement of Differences. All
comfriunications related to the casc will be sent to the Consulate of the Republic of Cuba in the city of

Montreal located at 1415 Pine Ace.; they will have to be sent with sufficient prior notice to allow its
1 to the city of Montreal in time.

representative, counsel and advocaies 1o trave

“The Republic of Cuba has complied strictly with what is established in the Intemational
in accordance with what is stated in Anticle 5 and
il Aviation and, in particular, with what is stated in

B.
Air Services Transit Agreement and it has acted

Article 44 of the Convention on International Civ
subparagraph (g): " Aroid discrimination betwecen contracting States”.

4. Cuban airlines, in their flights bound for Canada, have repeatedly requested from the
competent authorities of the United States of America the corresponding permission to overfly their
territory on the published international routes which are more convenient for these commercial flights;
this has been refused, obliging those airlines 10 overfly an area of routes which are neither competitive
nor economically acceptable to their frank disadvantage as compared to other airlines operating similar
services (Attachment 1, telexes of requests and refusals).

5. The detour which Cuban airlines are obliged to make leads to a significant increase in
operating costs and inconvenience for users (sce Attachment 2, Economic Hardship); this is in direct
contradiction with one of the objectives of the Convention which is to provide "international -air
transport services {which] may be ... operated soundly and economically”.

6. The acronautical authoritics of the Republic of Cuba have authorized all the commercial
airlines and general aviation coming from the United States of America to overfly its territory on their
flights through the air corridors: which cross the FIR of the Republic of Cuba, respecting the principles
and objectives established in the Convention on International Civil Aviation and the International Air
Services Transit Agreemcent (Attachment 3, Main airlines of the United States of America which fly

through the airspace of the Republic of Cuba).

7. This discriminatory practice on the part of the United States of America has been the
subject of complaints to the competent authorities of that State, taking into account the purely technical
nature of the matter and the provisions of the above-mentioned Agreement, in addition to the fact that
both States are signatories to that Agreement; this grants them the right 1o excrcise the first and second
freedoms of the aic The responses have been in the negative.

8. Independent of the steps take by the competent authority of the Republic of Cuba within
the bilateral framework, in order 1o find 2 solution to this flagrant violation of the above-mentioned
Agreement and the principles and objectives established in the Convention on Intcrnational Civil
Aviation directed towards cnsuring "that international civil aviation may be ‘developed in a safe and
orderly manner and that intemational air transport services may be established on the basis of cquality
of opportunity™. we have insistently denounced this discriminatory policy at various Sessions of the

Assembly of ICAO. as described below:
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a)  Atthe2Tth Session of the Assembly in Montreal from 19 Scplcrhbcr 1o 6 October
1989, in a Plenary Mecting the Republic of Cuba denounced the discriminatory practices which
adversely affected the flights of Cubana de Aviacién bound for Canada when it came to overflying the
territory of the United States of America. It was stated that this involved considerable consumption of
fucl and that this was in violation of the Chicago Convention and also in contradiction with
Recommendation 7 of the Third Air Transport Confecrence. The cessation of such discriminatory

practices was demanded.

b)  Atthe29th Session of the Assembly in Montreal from 22 September to 8 October
1992, the Republic of Cuba raised the question of the non-discriminatory treatment accorded to-
overflights by foreign aircraft, regardless of all political considerations, which was aligned with the.

requirements of the Chicago Convention and intcrmational law It was ‘indicated that Cuba was not
\reated reciprocally and equitably by the United States of America,

c)  Atthe3lst Scssion of the Assembly in Montreal from 19 September to 4 Qetober
1995, the Republic of Cuba again repeated its statement with regard to the discriminatory trealment to
which it was subjected on ils flights to Canada when it came to overflying the territory of the United
States of America. Cuba presented to that forum \Working Paper A31-WP/94 (Attachment 4) which was
considered by the Assembly which dirccted the Secretary General and the President of the Council to
continue. and intensify their efforts to find a satisfactory solution to these problems.

. of the fact that more than eight months have passed since the holding of the 3Ist
Session of the Assembly; taking into account the actions and insistence of the Republic of Cuba to find
a solution to this matter through the good offices of the President of the Council and the Secretary
General of ICAO (Attachment 5) and since no result has been achieved in resolving this disagreement,
we turn to the Council of ICAO in keeping with the provisions of the Rules for the Settlement of
Differences since the applicant Party cannot g0 on waiting, sine die, for a reaction from the respondent

Party:
I

9 In view
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Statement of Law

1. Convention on Intemational Civil Aviation

. Preamble, second and third paragraphs )

- Anticle 5
- Article 44 (a). (d). (D. (g) and (i)
. Article 54 (b). (j) and (n)

2. International Air Services Transit Agreement

Atticle 1, Section |
Anrticle 1I, Section |

3. Rules for the Settlement of Differences
i

Article 1 (2)
Article 2

rvices Transit Agreement and particularly Section 1 of its
International Civil Aviation, the Republic of Cuba deems ‘
1e United States of America in relation to the right to
craft in their flights to and from Canada are
that the Council of the International Civil |
ly that the Government of

In accordance with the International Air Se
Article 1 and Article 5 of the Convention on
that the actions taken by the Government of tl
overfly its territory (First Freedom) for Cuban-registered air

causing injustice and hardship to it. It therefore requests
ine this discriminatory situation and consequent

Aciation Organization examl
the United States correct such actions.
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.5-
ATCHMENT 1

Compendium of tclexes of requests and refusals by scasons

(a) Winter 1993
(b) Su(';mcr 1993
(c) Summer 1994
(d) Winter 1994
(¢) Summer 1995
(f) Winter 1995

(g) Summer 1996

NOTE: S - Cuban request

R - Negalive response from the United States
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fi 01 Hav

emitir : 018

EF KDCAYAYX KRWAYAY

271900 MUHACUBI

RMT 261800 REF REQUEST QVERFLIGHT

ALL TIME UTC STP

CHANGE - STP

REST MI MSG WITHOUT
YOUR CQOP RGDS

TKS IN ADVANCE FOR
CUBANA OPS STP

NNNN

P

ar HAV

emitir 3 092
FF KDCAYAYX KRWAYA X
281340 MUHACUBI

HAV/UVRA/YQB/VRA/HAY

HAV1400
VRA1730
YR82301
VRANI4S

CUB9040 OSNOV25MAR 0000500 L6 C4Y 156

i cUB9041 O5NOV25MAR 0000500 ILé C4Y 156
cUB9041 DENOV2LMAR 0000040 IL& C4Y156
TKS IN ADVANCE FQR YOUR COnOP RGDS
CIJRANA/NOPS

PERMISSION FQR CURANA FLIGHTS ;
AGGREGATE CUB484/485 FROM DEC/19 TO MAR/20 OPERATING AS Fol LiWsS STF
CUBR4B4/485 FROM .DEC/17 TO MAR/20 OPERATING AS FoOLLOW STFP

CUB484 19DEC20MAR 0000007 ILé Cc4Yyi156 HAV1230 VRA13MN0
VRA1545 YMX1915

CUR485 19DEC20MAR 0000007 ILé6 C4Yy156 YMX2115 VRAO115+1

CUR485 20DEC21MAR 1000000 L6 C4Y156 YRAQ245 HAVNTS

WINTER 199371994 QPRTING CUBANA FLIGHT ryaepLn/9nNs 1

A/C IL-62 CONF C4Y155 GT5 ALL ST5 FOR PAXS GTP A/( REG CU=T120A7
1?09/1215/1216/1217/1218/12?5/1?26/1252/1259/1?60/1?&?/1?R1/1?A£
STP ALT A/C TU-154 CONFY156 5T5 453 5TS FOR PAXS STP
//1224/1253/1256/1264/1265/1275 AS FOLLOWS STP ALL TIMNE UTe 8T

Annex 11

A/ REG CH=Td 220

VRA1ATM
YRA2130+1
VRAN3NN+1
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c1¢ TCAD33 300028
p MUHACUBT .
291926 KRWAYAW- A-9 ] <
/11/PART 1 OF 21111 '
INTER 299 SC?;OULE.U/ J J/
274235+ 271900 aNn ZA1340
— s e —

SUBJECT CUBANA U
EFERENCE YOUR 261800 262920¢ 271055+
MESSAGES . —_— —
y FAA APPRECLATES NOTIFICATION AND HAS NO ORJECTTONS.
BREVTIOUSLY APPROVED ROUTES 48 LISTED BELOW WilL CONTINUE TO PE
FLOWN .
A. TO HAVANA 13

(1% FROM MONTREAL
JFK  a300 CHAMP

uz82 BUGSY

Gu37 19A R428 UVR
- (2) FROM GUEBEC

vae7 YSC 1563 ALB

J570  ALB 437

J37 JFK AZDN  CHAMP G437

70A RbH28 UVR
¢33y FROM TRONTO
KLOPS 922 HNK  HUO J63  JFK AZND  CHAMP

Gu37 19A r628 UVR
/11 /END PART 1777/

NNNN

— ———

———
707C TCAO3L 300730 ' e
0h MUHACUBT . ' * 221
. "y

291926 KRWAYAYX
;J//PART 2 OF 2711/
. B. T0 MONTREAL
(1) UVR RA28
ART ARTD&QD J594

16A G437 CHAMP  A30D JFK JAZ RYR
Mgs Vz03 FRANX  CYMX

£. TO QUEBEC
(1) UVR RAZA 10A  G&37 cHAMP  ATDD JFK 437 AR
YSC Vaa7 CYoR
TO TORONTO
CHAMP  A300 JFK  JaT HUO

| (1) UVR RH28 TQA G437
LF8 J95 BUF vis CYYZ

2. UNTIL A FORMAL REQUEST 15 MADE TO THE DEPARTMENT OF
CHANGES IN ROUTING WILL BE MADE.

REST REGARDS.

DRAIN/ALA-101

{0/ /END PART 27111

NNNN

STATE NO
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167C TCA349 N7°.54
0D MUHACUBI : A—14
N&1814 KRUWAYAYX
//PART 4 OF 27/
ATTN. IMA-502.1/ MUHACUBI
SUBJECT CUBANA AIRLINES SUMMER 1994 SCHEDULE.
REF: FAA/AlA-101 MESSAGE 232120 MAR 94.
REFERENCE MESSAGE 1S APPROVAL OF SUMMER FLIGHT SCHFEDUIF ONI Y
REGUESTED ROUTINGS ARE UNDERGOING REVIEW AND ARE NOT REPFAT g
NOT APPROVED. APPROVAL FOR NEW ROUTINGS WILL BRE DONE VIA
DIPLOMATIC - CHANNELS. UNTIL THEN THE PREVIOUSLY APPROVFED
ROUTES AS LISTED BELOW REMAIN 1N EFFECT:
A. TO HAVANA
(1) FROM MONTREAL .
V282 -BUGSY J570 ALB J37 JFK A300 CHAMP
. G437 16GA RLH28 UVR
(2) FROM -TORONOTO
KLOPS .1522 HNK HUO .J&3 JFK A300 CHAMP
G437 1QA R&L28 UVR

//7END PART 47/

NNNN

. e e — -

76¢7C TCA321 D71. b o .
0D MUHACUBI e : ;
041814 KRWAYAYX
;/PART 2 OF 2// .
B. TO MONTREAL .
(1) UVR-R&628
SYR ART ARTO40
C. TO TORONTO- .
(1) UVR R&2B 10A G437 CHAMP A30N IFK 1A3
HUO CFB J95 BUF V3é cYY?
BEST REGARDS+ATA-101
//END PART 2//

voall

'7aA. G437 CHAMP A300 JOK 163
1594 MBS V203 FRANX CYMX

NNNN
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p. Wilson A—15 JOB NO 2793/3

CUBANA DE AVIACION Havana, 18 October 1994

Routing Unit

We are hereby providing Cubana’s international routing for the Winter 1994 season s0
that the overflights of the United States for the Canada-bound flights using IL-62M aircraft and the AOM-

' Jeased back-up DC-10 aircraft can be processed:

Registration:
Aircraft:
IL/62 ... CUT120911215/1217/1218/1225/1259/1280/1282/1283/1284

Aircraft:

DC-10 ...
FGNEM/FODLX/FODLZ/ FODLY/

GMZ/FGHOI

FBTDD/FGNDCIFBTDE/FGLMX/FGKMY/FG

Routes:

VRA/YMX
MUVR-SID-G448-MTH-DCT MIA—DCT—ADDOR-AR7-DIW-J74—ORF-]209-SBY-J79-

JFK-J37-1GN-ALB-J6-PLB-J 567-YUL-STAR-CYMX

YMX/VRA .
CYMX-SID-1570-ALB-J 37-IGN-JFK-J79-SBY-] 209-ORF-J 174-DIW-AR7-PANAL-

MILOE—OZENA-ADDOR—DCT MIA-MTH-GMS—TADPO-UVR—STAR—MUVR

VRA/YYZ
MU VR-SID-G448-TADPO-MTH-DCT-MIA—ORL-J 53-CRG-J55-SAV-I5 1-CAE-DCT-

PSK-J 53-EWC-DCT-DKK—ABCID-LINNG-YOUTH—STAR—CYYZ
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s A—16
| 1
B - YYZ/VRA
L CYYZ-SID-DCT-TOBIC-THORL-EWC-J53-PSK-DCT-CAE-J51-SAV-] 103-0M
L| ‘ VRB-PBI-MIA-DCT-MTH-G448-TADPO-UVR-STAR-MUVR
i i
i
|
I i
i (sgd) Rosa Marfa Suarez Ferrds
o ' Head, Routing Unit
|
,‘. |
L Ms Lourdes Pérez Rocca
‘- ; Head, Legal Department
i ECA
1‘ i Ms Mayda Molina
|| Head, Internal Relations Department
o IACC
ol
|k ;
i
i«
i
i
B |
i

o
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CIA12528.001 ....

5D MULHCUBY A-21

271844 KRWAYRYX

//1/PART L'OF 3////

1. REFERENCE YOUR WINTER 95/96 SCHEDULE,FOR .CUBANA RIRLINES.
FAA APFRECIATES NOTIFICATION AND HAS NO' OBJECTION ON THE
FOLLOWING SCHEDULE: . .

,

R. TO/FROM MONTREAL
/1/ SUN 1L62 CUB4B4/485// HUHR13h5 MUMR1415/1515
CYMX1915/2@4 /MON/ MUVRGQ45/0145 MUHRG21S
/2/ ?/29 OCT - 18 DEC/ SUN IL62 CUB9024/9025//
MUHA1200 MUVR1@30/1138 MUCA1215/1313 71845
MUCA2245/2345 /MON/ MUVROQ30/01 '
? . 7~-020S )
131 ?/23 DEC - 24 MAR/ EBRT IL&Z CUB9@24/9025//
MUHR121S MUUR12k5/1345 CYMX1745/1915" MUVR2315/0245 /SUN/
MUHA®31S !
IL/ ?/23 DEC - 24 MAR/ - BAT *IL62  CUB9036/9037// -
MUHA1445 MUVRLS15/1615 CYMX201512165 /SUN/ MUVRO143/0245
MUHAR3!S |
B. TO/FROM TORONTO ' 7 )
71/ /23 DEC - 23 MAR/ BAT IL62 CUB90GR/920i// )Z;EZ. }

7o

MUHA1230 MUVR1300/1400 CYYZ1755/1930 MUVR2330/0038 /SUN/
///7END 1§ DF /117

ClA13128.001 ..., "o .
DD MULHCUBI - ’ ) ;
271844 KRWAYARYX
/171PART 2 OF 3//14 ‘
MUHA100 .
/2/ /29 OCT - 18 DEC/ SUN IL62 CUB9@6/9007//
MUHA1300 | MUVR1330/1438 CYYZ1830/2008 MUVR2359/8100 /MON/
MUHAR13Q
73/ /24 DEC - 24 MAR/ 2'CUB9006/9007//
MUHR1415 | CYYZ1830/2000 /MON/ MUHAQR1S
C. TO/FROM QUEBEC
Y1/ 7/24 DEC - 24 MAR/ SUN I 62 CUB9040/9041//
MUHA1230 | MUCA1315/1415 CYQBIB1S/1945 MUCA2345/0045 /MON/
UHABLZD !
2. ROUTES REQUESTED IN YOUR 151913 MESSAGE HAVE NOT BEEN : 2;Ei-‘

APPROVED.! PLERSE CONTINUE TO FILE AND FLY THE APPROVED ROUTES
AS FDLLDNE:

A. TO! HAYANA
1/ FROM MONTREAL
‘' BUGSY JS70 ALB J37 JFK RA300 CHAMP G437
70 R628. UVR
" 72/ FROM QUEBEC 'l
/177END PART 2 OF 3//// d [

! -3

CIA72030.08081 .... .’
DD MULHCUBI , ‘
271844 KRWAYAYX N
r/7/PART 3 OF 3/7// i
JSe3 ALB J37 JFK asoo CHAMP G437 20R ;
R62E UVR ;
/3/ FROM TORONTO i
KLOPS JS522 HNK HUD J63 JFK A300 CHAMP s
G437 IGA R628 UVR
" B. TO MONTREAL
.. /17 UYR R628 I0R B437 ‘CHAMP A300 JFK Jb3 ™ BYR !
ART ARTO4® JS94 MSS V283 FRANX -
C. iTO QUEBEC .
/17 UVR R628 Z0R G437 CHAMP RA308 JFK J37 ALB

1

Jses
D TO TORONTOD
/17 UVR R628 I0A G437 CHAMP A300 JFK J63 HUO
CFB J95 BUF V36
BEST REGARDS.
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ZUCKERT, SCOUTT & RASENBERGER, L.L.P.
‘1, ' . 588 SIVENTEENTH STREET, N.W.
1 - . WABHINGTON, D.C. 20006-3839
Yi{i - : . TELEPHONE 1 12081 2088660
! ; . . PACBIMILES: (202] 342-C#53
i - (2021 342-1316 _ 4
octgber 27, 1995
i
e . ,
H BY ZIIQEIHIIZ ! I
1
i .
¥ : .
i i Sra., Lourdes Pérez-Roca Tort
: Legall Department . =~ .
il Empresa Consolidada Cubana'da
o : yhviacibn .
Calls 23 No. 64
La RPmpa, Vedado,_Habana 4, CUBA } .

Dear!Lonrdas: .

ishortly before.ws received your letter today, we.received a
letter from the Federal Aviation Adninistration ("FAA") denying
the routing that Cubana gubmitted for thae 1995/1996 winter:
season. We have enclosed the FAA's letter for your review.
Cubana must continue to use the routes that it has previously
oparated. :

L
When you get a chance, pleass send us the revised routing,
so that we may file it with-the FAA.

Fhank you tor your assistance. If you have any questions
conce‘pning these matters, please do not hesitate to contact us,

Best regards.

. Davall.
Loiriw . Anna Jones

Encloéure
1

" CCRRISPCNSLNT CTAICLS: LONDON, PARIS AND BRUSSILS
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(‘ U.S. Departmant

& of Transportaton

Yedexral Aviation,’
adninistration

Offlos of Intxrpations) Aviation
Wasklagws, D.C. 20591
’ ’

YACBIKILE TRANBHIBBION
FAX NUMBER (202) 367-330%
TELEPEONE (202) 267-811%

October 27, 19985
1 page(s)
TO: Lonnie Jonos .
Loanie, ’ 2 £
The FAA appreciates notif:‘.ca.t.ion ¢f Cubana's 95-96 Winter "j
schuedule. Theze is no objsstion to ths scheduls, however the 5
airway routings zequssted b{owbmx have not been appzoved. We
request that gey continus’to fly the approved routings.
I 'you have any questions please give me x call.

Best regards.

Y

Lt !Col Vincant
ATA-101

.................................................................................
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{ fo EoMFIGID12Y150 STS ACFT REG CUT1209/1215/1217/1218/1225/1259/128¢

" .CuR.a% ©7APR2QOCT ©000007 D12Y150 1L6 HAV1245 VRA1315/1415 YMX1815

©opresess

. GO :

CURANA DE AVIACION MUCH APPRECIATE YOUR ATTENTION RND'ﬁROMTtYLREDLV‘":"

- ogTo

-»In:Y YEAN LESSER FLYING TIME TO OUR POINTS IN-CANADA AND IT IS
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7 MJLHCUBI KRWAYARYX KDCARYRYX

541943 MULHCUBI

FART ONE CONTINUED: + v v vversnnonsnnannnnnnaassssssnsonssssasacosss
C:iBANR DE AVIACION GREETS YOU AND REGUEST -OVERFLIGHT PERMISSIONS OVER

4] 1ED STATES FOR CUBANA IATA SUMMER 96 SERSON TO CANADA USING ACFTS

12R2/1283/1284 AS FOLLOW STP ALL TIMES UTC STP
CuUR484 31MAR3IMAR 0000027 D12Y1S6 IL6 HAV1345 VRA1415/1515 YMA191LGD
. Cus485 _31MAR3IMAR 0000007 D12Y150_IL6 YMX2045 VRADV45/0145 HAVO215+1

CUNSSS  @7APR20OCT Q000007 D12Y150 IL6 YMX1945 VRA2345/0045 HAVE!15:
C1E90Q6 31MAR2QOCT 0008007 D12Y150 IL6 HAV120S VRA1230/1330 YY2173¢ =
. CURS@A7 - 31MAR2OOCT . 0000807 <D12Y158 L6 -YVZ1990 -VRA2300/2359 -HAVOBZ0+] — ovceoinice
-CUR9@24 “31MAR3IMAR 0000007 D12Y150 'IL6 HAV10OS VRA1030/113¢ AVI1215 ™~ ==
. , AVI1315 YMX1715
CU39025 31MAR3IMAR DOG0RR7 D12Y15¢ IL6 YMX1845 AVI2245/2345 VRAGO30+1 -
CUB982S @1APRGIAPR ‘1000000 D12Y150 “IL6"VRAG130 "HAVE200
CURSe24 @7APRECOCT 00VEGA7 DI2Y150 IL6 HAY@IVS VRAV930/1030 AVIILLE A
: o . UL ,.,‘VL I .;“._1.-'._"."...:.’."_'.'.'_,.ggl,_‘_.a_i._s.._‘(M_x.l_b,l.§__.ﬂ:.f_:.:.' o S Y
S 27APR2OOCT 0000007 DI2Y15@ IL6 YMX1745 AVI2145/2245 VRA233® ~ "0 .
CUB902S O7APR21OCT 1000000 D12Y150 IL6 VRAG3®. HAVG100 : :

Rt (TG et i BT E o e e Sing mmme o TR R am e S R I

F MULHCUBI KRWAYAYX KDCAYAYX

$41943 MULHCURI :

PART TWO END.vvw'snensns,n... e

HRV/YMX/HAY ROUTE o

60 o - S

MUYR-DCT-UVR-5448-MTH-DCT-MIA e
; ~MIA-ADOOR-AR7~DIW~J1 74~DRF~; '

;;g/‘lGN—RLB-JG—PLB-DCT—NRPEE_YMX AR7-DIW-J174~ORF-J209-SBY-J75-JFK - .
K 3

YrX DL T-EUSTA-Y282-BUGSY~J57@~ALB-J37~1GN-JFK-J79-EBY-1209-DRF—31 74 - - ::;555); :

DH-AR7-PANAL~M1LDE-0ZENA-DCT-MIA=
HAY 7YY 2700 Tt ' A-DCT-MIR MTH-G448-TADPO-UVYR-DCT-VRA

VRR- - -
p;g_?g;_g&g_gg:?;g;ﬁgggTzMIR-DCT—ORL—J53-CRG-J55—SAU—J5l—CnF-bCT—
BCT-vYZ 242N07917W-DCT~ABCID-DCT-L INNG-DCT~YOUTH-
BACK e e e e e s caaene nn e
Y¥Z-SID-TOBIC-THORL-DCT—EWC

~EWC-J53~EKN-PSK-DCT-CAE-J51 -SAY~-
VRR-179-PI-BSY-NIA-DCT-NTH-G44B-UVR-DET-VRA o o CTN-J1e2- -

TTO LT Y i
% VWOULD UANT YOU YO TRKE IN ACCOUNT ROUTES _WE -REQUEST-BECAUSE ———————— =~

N :i;gnggth53N$xrn ATR NAVIGATION SECURITY STp = == =« T oo s iy
LD SR RN SR o e 1
CONTAGTING US 10 Ar . PERMIT DO NOT HESITATE Iv
CoACTING US TC AFTN ADDRESS MULHCUBI OR TO FAX NR (537)3347199;;prx
BEET REGARDS

£NG, LEONARDO -HAZR . e SR .
CUBANA SCHED PLANNING , o N a

(AL =

&
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C1R02630. 001 .... . -
£D MULHCUBI ) : o
291617 KRWAYAYX

g PRRT @1 OF @2 .
.. REFERENCE YOUR CUBANA SUMMER 1996 SCHEDULE. FAA

APPRECIATES NOTIFICATION AND HAS NO OBJECTION ON THE;:
FOLLOWING SCHEDULE ‘ . e '

a. TO/FROM MONTREAL /CYMX/

: /17 SUN 1L62 CUB4B4/4BS// MUHA1245 MUVRI315/1415 .
CYMX 181571945 MUVR2345/0045 /MON/ MUHABLLS <:\ .-

JONE HOUR LATER ON 31 MAR/.
/27 SUN IL62 CUB9024/9025// MUHABIBS ]

WUVR@930/1030 MUCA1115/1215 CYMX1615/1745 MUCA2145/2245
MUVR2330/0030 /MON/ JUHRO1GB8 e !
JONE HOUR LATER ON 31 MAR/ , i

B. TO/FROM TRONTO /CYYZ/ v
/1/SUN IL&2 CUB90@6/9007// MUHA1205
MUVR1230/1330 CYYZ1730/1900 MUVR2300/2359 /MON/ MUHRQQ30

END PART ©1 3
. . v ‘)

L

o

e e




Annex 11

A—26 -
Al 2
[_ . LULALDI, DWUII & KASENBEKGEH, LLY (FR1)03.29' 96 14:40/8T. i4:39/NC. 55{)!}20595
| ) g LA OFFICES, '

i ZUCKERT, SCOUTT & 'RASE'NEERGER. L.LP.
€88 GEVENTEENTH STREET, N.W.
WASHINGTON, B.C. 20006-3939

| TELEPHONE 1 (20R] E98-0680

i FACSIMILES: (202) 342:0483 -

i o " iso2)342-1318

March 29, 1996

¥ _¥FAC

sr. Francisco Marqués 4

Legal Department ) /

Empresa Consolidada Cubana de
‘Aviacién

Calle 23 No. 64

Ia Rampa, Vedado, Habana 4, CUBA

Dear Francisco:
The Federal Aviation Administration ("FAA") denied today the
routing that Cubana submitted f£or the 1996 summer season. We
have enclosed the FAA's letter for your raview. Cubana must
continue to use tha routes that it has previously operated.

We would appreciata it if you would-send us the revised
. routing, s¢ that we may file it with the FAA.

If you have any questions concerning this matter, please do
not hesitate to contact us. 3

Best regards,

Sincerely,

Devali s

Lonnie Anne Jones

Enclosure
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US.Depadment ! .
of Transporiation e ’ ) : 1y

Federal Aviation
Administration

otfice of Tatsrmaticna. J_wintibn
waghington, .L.C. 2069. °°
_.__;_'_—“*—*—
FACBIMILE TRANEMISSION
FAX NUMBER (202) 267-5306
TELEPHONE (202) 267-8115

March 29, 1996
1 Page(s) :

70: Lonnie Jones . R

Leanie,

e EAA appreciates notification of Cubana's 96 Summer
hedule. There is no objection to the schedule, however the
rway routings requastad bgOCubaxu. have not bean approved. We
q%:s; that they continus "£fly the currently approvad
routings.

vou hava any questions please give me a call. :

Best regards.
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ATTACHMENT 2

Economic hardship

Indicators | um 1988-1994 1995 1996 (first
half)

Flights performed | number 2745 398 103

Additional flight hours 3054 s65 | 145

time

Additional fuel t 18 528 3014 780 -

Additional cost ~ | US$ | 5130453 636 280 193 200

for fuel -

Additional cost US$ | 27023952 810439 | 209700

for flight time

Total cost USS | 32154405 [1446719 402 900 34 004 024

Total losses from 1988 to the first half of 1996: US $34 004 024
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ATTACHMENT 3

Main airlines of the United States of America which fly through
the airspace of the Republic of Cuba (Table 1)

No. Code Three-letter Airline name
designator
1 0001 AAL American Airlines Inc.
2 0810 AIT Amerijet International
3 1660 AMT American Trans Air
4 0404 APW Arrow Airways Inc.
5 1539 CKS American International Airways Inc.
6 0005 COA Continental Airlines Inc. ¥
7 0307 cWC Challenge Air Cargo Inc. i
8 1623 FAE Merlin Express Inc.
9 0340 FBF Fine Airlines Inc.
0 1780 FWL Florida West Airlines
1 0012 NWA Northwest Orient Airlines Inc.
12 1571 OXO | Killon Air Inc. ' '
13 2091 PAC Polar Air Cargo Inc. i ]
14 1661 RIA Rich International Airways Inc. ‘
15 1556 SCX Sun Country Airlines Inc. ,
16 ' 2088 TCN Trans Continental Airlines
17 0729 TPA Transportes Aereos Mercantiles ]
Panamericanos S.A. i
18 0015 TWA Trans World Airlines Inc.
19 0016 UAL United Airlines Inc. ’, }
20 0037 USA U.S. Air i
21 0857 USs USAir Shuttle 1
22 1670 WOA World Airways Inc. !
I
K
|
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' Number of overflights per year in the

Havana FIR (Table 2)

.
i

Total Daily =

1987 63372 C174 '
1988 | 65462 179 l
1989 69694 ©191 1
1990 : - 82531 27 {
1991 , 87 531 240 ?
1992 102476 281 |

1993 106 476 292 14
1994 116 867 320 '
1995 118 533 325 |

1996 (first half) 61 824 340

~_ The table above shows that the annual increase of overflights in the Havana FIR
significant. The daily. average has risen from 174 overflights in 1987 to 340 overflights in the first
of 1996. T

Of the total number of overflights per year, 58% are by aircraft registered in the Unit
States of America. The main airlines appear in Table 1 of this Attachment. '
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INTERNATIONAL CIVIL AVIATION ORGANIZATION 11/9/95

ASSEMBLY — 315T SESSION

ECONOMIC COMMISSION

Agenda Item 36.1: Regulation of international air transport services

INTERNATIONAL AIR SERVICES TRANSIT AGREEMENT
(TWO FREEDOMS AGREEMENT) — NEED FOR IMPLEMENTATION BY
ALL ICAO CONTRACTING STATES

(Presented by Cuba)

SUMMARY

The purpose of this working paper is to reiterate the need for the countries which
have signed the Chicago Convention and the International Air Services Transit
Agreement t0 comply with the latter in accordance with one of the objectives of the
Convention: to provide international air transport services which may be “operated

soundiy and economically”.

REFERENCES

Doc 9644, AT Conf/4 _
Doc 9602, Assembly Resolutions in Force (Resolution A21-28)

Doc 9587, Policy and Guidance Material on the Regulation of International Air
Transport

Doc 9470, AT Conf/3, Recommendation 7

Doc 7300, Convention on International Civil Aviation

1. Introduction

1.1 The Final Act of the International Civil Aviation Conference (Chicago, 1944), includes,
inter alia, the International Air Services Transit Agreement by which non-traffic rights for scheduled
services are exchanged multilaterally. Section 1 of Article I of this Agreement categorically states
that: "Each Contracting State grants to the other Contracting States the following freedoms of the air in

respect of scheduled international air services:

1) the privilege to fly across its territory without landing; r\ -
2) the privilege to land for non-traffic purposes.” n} '.B'EP 9211995 rw
W/

——d




“shall become effective upon the date of the receipt of such notification by that Government.”
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A31-WP/94 B
EC/14 -2 -

When this paper was drafted, the Agreement had been ratified by 104 Contracting States. The United
States of America (depositary) and the Republic of ‘Cuba are among the States which signed this
Agreement, also known as the "Two Freedoms Agreement”.

1.2 In Article 5 of the Convention on International Civil Aviation, the same rights, among

_others, are granted to aircraft registered ' in one of the parties when such aircraft are engaged in non-
|

scheduled air services.

1.3 : Article VI of the Agreement clearly states that: “Any State a member of the
International Civil Aviation Organization may accept the present Agreement as an obligation binding
upon it by notification of its acceptance to the Government of the United States, and such acce,_ptané

1.4 . ~ Through 'Resolution A21-28, the Assembly has urged States to- ratify the Agreemen_I
The Third Air Transport Conference adopted two recommendations concerning overflight, one of which
(AT Conf/3-Recommendation 7) recommends that: “Contracting States ensure that overflight of their
territories be permitted on a non-discriminatory basis consistent with obligations assumed by adherenc-%
to the Chicago Convention and the International Air Services Transit Agreement.” } ]
1.5 The Final Act of the Fourth Air Transport Conference once again states the following in
its conclusions: “States which have not yet done 5o should again be urged to become parties to the
International Air Services Transit Agreement, which is called for in Assembly Resolution A21-8, s0
the ' international air transport system might benefit fully from universal adherence to and
implementation of this fundamental multilateral regulatory accord.”

In its recommendation (Doc 9644, AT Conf/4), that Conference recommended:

“a) that States pursue, and ICAQ promote, universal adherence to and implementation
of the International Air Services Transit Agreement.”

2. Analysis
)

2.1 For several years, Cuban civil aviation has been requesting permission for Cubana dé
Aviacién aircraft to overfly the territory of the United States on the route from Cuba to Montreal and
Toronto and back. These requests for permission have been duly submitted to the aeronautical
authorities of the United States without any official response to them having been received. These
requests were made on the basis of the precedent that both Cuba and the United States signed the
International Air Services Transit Agreement which, as stated in the introductory part of this working
paper, grants commercial aircraft of signatory countries the right of overflight. on published:
international routes. The Cuban aeronautical authorities have strictly respected this right since aircraft
of North Amefican airlines have not been denied overflight of Cuban territory. .

22 [n contrast to the international rights established by the international community and in.
violation of the Chicago Convention and the Two Freedoms. Agreement, mentioned in paragraphs L.
to 1.4 of this paper, Cuba is discriminated against and the Department of Transportation of the AUni“’-ﬁ
States does not aliow Cuban civil aircraft to use the most appropriate public international routes in theit
flights to Canada, thus causing an excessive waste of time and fuel which affects flight safety an¢
passenger services, contrary to what s stated in the Convention: that air services may be "operated

soundly and economically”.
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3. Conclusion
3.1 In view of what is stated in parts 1 and 2 of this working paper, we consider that the

international aeronautical community should not only urge ICAO Contracting States to adhere to
international agreements and conventions, but also ensure that signatory States comply, with due

seriousness, with the obligations assumed.

3.2 In this new stage of ICAO’s work and of its regulations aimed at strengthening the
international aeronautical community, it is necessary t0 be more demanding with regard to compliance
with what has already been agreed on and in this way face the challenge to aviation in today’s world.

4. Action by the Assembly

4.1 The Assembly is invited to:

a) request that signatory States comply with what is stipulated in the International Air
Services Transit Agreement; '

b) recognize the discrimination to which Cuba is being subjected and the waste of
resources caused to Cuba by being prevented from overflying the territory of the
United States; and

¢) declare non-compliance by States with multilateral agreements signed within the
framework of the Organization to be harmful to the proper conduct of ICAO’s

work.

- END -
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ATTACHMENT §

Exchange of correspondence between Cuba’s aeronautical authonty
and the President of the Council of ICAO

1. Letter from the President of the IACC to the FAA Administrator of the United States of
America. v

2. - Letter of 20 October 1995 from the President of the IACC to the President of the 'Couii' j
of ICAO. i
3. Letter from the President of the Council of ICAO to the President of the IACC in rep

to the letter of 20 October 1995.
4. Letter of 11 January 1996 from the President of the IACC to the President of the Couniih
of ICAO. ' = '

5. Letter from the President of the Council of ICAO to the President of the IACC in rep} l\‘_ff
to the letter of 11 January 1996.

6. . Letters of 1 April 1996 and 6 June 1996 from the President of the IACC to the Preside
of the Council of ICAO. . '
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Havana,
March 27, 1995

Mr. Gen. Thomas C. Richards

Administrator
Federal Aviation Administration

U.S.A.

Mr. Richards:

For many years we have been applying for the permission to
overfly the territory of the United States on behalf of
Ccubana de Aviacién aircraft following the. route from Cuba to
Montreal and Toronto and back. These applications have been
presented through the Cuban Ministry of Foreign Affairs
before the U.S. Interest Section in Havana, without having
ever received any official answer.

These applications have been presented taking into account
the fact that Cuba as well the United States are signatories
of the Air Transit Agreement which gives the right for
commercial aircraft of these countries to overfly their
territories using published international routes. This right
has been strictly respected by Cuban aeronautics authority
never denying the overflight of our national territory to

aircraft of U.S. . airlines.

Oon the base of the arguments above, I express to you the
interest of this civil aeronautics authority for you to
analize the routes annex to this letter in order that the
FAA gives Cubana de Aviacién the corresponding overflight

permit.
Awaiting your reply, we remain,

Sincerely,

GENERAL DE DIVISION

R’)“ua;m&ﬁ

bgelio Acevedo Gonzédlez
President

PR

to
HiE
I
o
4
e
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b CUBA Havana, 20 October
[
f IACC
il
g
it
il Sir,
Rl
L‘ ‘ As you will recall, we had a conversation during, the 31st Session of the Assembiy
| ICAO on the subject of the discrimination suffered by our civil airlines with regard to overfiights
b territory of the United States on- their routes to and from Canada.
At
|! i At that time, the Assembly reached the following ‘conclusions:
i “the wish for the continuation and intensification . of diplomatic efforts by |
| Secretary General and the _Prsident-of the Council to find a satisfactory solution. The Comm
il considered that the international aviation community had a general interest in the resolution of thi
A I|| matter."
il C .
‘ o ‘(Report of the Economic Commission, Agenda Item 36.1, para_'é,raph 36.1:11,
bl WP/224, P/57, dpproved by the Plenary.)
i ! ' . : .
; ki In view of the above, I am writing to you to reiterate our interest in you intensifyin
St efforts with the authorities of the United States to achieve a satisfactory ‘solution to the situation
! [ overflights of the territory of the United States. '
Rl Accept, Sir, efc. ...
N | _-.
R
i' (sed) Rogelio Acevedo Gonzilez
-
‘ President, IACC
Al Major-General
E |
B |
3
5
R Dr. Assad Kouite . f’ s
i President of the Council of ICAO ‘ -
B Montreal -
I
I



Annex 11

REPORT ON ACTIVITY
|

‘
TRANSMISSION OK vl
# TX/RX 2494 |
Tel. connection 514 288 4772 .
ID connection
Time of start 02/11 09:39
’ Time used 00729
Number of pages 1
Result OK
3
it
‘ §
vl
]‘



Annex 11

A—138
TO BE TRANSLATED INTO SPANISH

Ref.: EC 1071
AN 13/4.6
: k,f.“f?.’,r%')-
Dear Major-General Gonzidlez, ' y .
v ]

1 wish to acknowledge receipt of_your Jester dé:cd’zo October 1995 concen

difficulties experienced by Cuba with regard to overflights of the territory of the United State
as receipt of your letter dated 3 November 1995 concerning participation of Cuba ‘in’ the
GREPECAS Meeting on automatization, operation of foreign airlines in Cuba and the repair of Fg

engines in Canada. .
us contacts with the auzhorities of the United States of Al
them regarding the above—men;ioned difficul
that 1 will do my UEmMOSt {0

Following my previo
I would like to inform you that 1 have written to
overflights of their territory. 1 take this opportunity to assure you
resolving this problem.

1 will keep you informed of any developments.

Yours sincerely,

Assad Koraite

Major-General Rogelio Acevedo Gonzilez
President?
Instituto de Aerondutica
Civil de Cuba (IACC)
Calle 23 No. 64
Municipio Plaza
Aparado Postal 6215
Ciudad de la Habana
Cuba
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Havana, 11 January 1996

Sir,
ich we have provided on the subject of the discrimination
erritory of the United States on

s of November and December

Further to the information wh
to which our civil airlines are subjected to on their overflights of the t

their routes to and from Canada, I must inform you that during the month:
1995, of the 48 overflights requested of the United States, only two were authorized.

g your efforts with the authorities

interest in your intensifyin
£ our overflying the territory of

1 therefore wish to repeat our
solution to the situation 0

~ of the United States to achieve a satisfactory
the United States.

Accept, Sir, the assurances of my highest consideration.

(sgd) Rogelio Acevedo Gonzdlez
Major-General

President, IACC

Dr. Assad Kotaite
President of the Council of ICAO

Montreal
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FOR TRANSLATION INTO SPANISH
. 31 January 1996

Ref.. EC 10/1
AN 13/4.10

Dear General de Divisién Acevedo Gonzilez,
11 January 1996 and to my letter ¢
Cuba with regard 10 overflights o
that on Monday, 22 January 1996 1

" With reference to your letter dated
18 December 1995 concerning the difficulties experienced by

territory of the United States, I have the honour to inform you
talks with high-level Officials of the Government of the United States of America in Washington,
regarding this matter. The Officials at the State Department dealing with this subject indicated to me ta

they will give serious consideration to my request and will let me know.

Please be assured that [ am giving full attention to this matter and will keep you informee

of any developments.
Yours sincerely,

Assad Kotaite

General de Division Rogelio Acevedo Gonzilez

Presidente

Instituto de Aeroniutica Civil de Cuba (IACQ)
Calle 23 No. 64

Municipio Plaza

Apartado Postal 6215

Ciudad de 1a Habana

Cuba

Fax no.: 334577

G-‘LETTERS‘CL'BA\IACCPRES
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Havana, 1 April 1996

Sir,
] Further to the information which we have provided on the subject of the discrimination

~ which our civil airlines are subjected to on their overflights of the territory of the United States on their
routes to and from Canada, 1 must inform you that during the months of February and March, none of

" the 70 overflights requested of the United States were authorized.

Accept, Sir, the assurances of my highest consideration.

(sgd) Rogelio Acevedo Gonzdlez
Major-General

President, IACC

Dr. Assad Kotaite
President of the Council of ICAO

Montreal
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TIACC Havana, 6 June 199¢

Sir,

Further to the information which we have provided on the subject of the discrimi
which our civil airlines are subjected to on their overflights of the territory of the United States on
routes to and from Canada, 1 must inform you that during the months from January to May, none
142 overflights requested of the United States were authorized. - : . .

Accept, Sir, the assurances of my highest. consideration.

(sgd) Rogelio Acevedo Gonzdlez
Major-General

President, IACC

Dr. Assad Kotaite
President of the Council of ICAO
Montreal
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ICAO Council, United States v. 15 EU Member State, Memorial of the United States
(14 March 2000)






INTERNATIONAL CIVIL AVIATION ORGANIZATION
ORGANISATION DE L’AVIATION CIVILE INTERNATIONALE
ORGANIZACION DE AVIACION CIVIL INTERNACIONAL
MEXXOYHAPOOHAA OPFAHUSALIMA TPAXKOAHCKON ABMAU.MVI
Ls__\ jﬂ\ ‘5__1.3.‘\3\ U\ ).\_LJ\ Ao g

BE K R A fi 2 4 4

999 UNIVERSITY STREET, MONTREAL, QUEBEC, CANADA H3C 5H7

Tel.: (514) 954-8219 Internet: icaohq@icao.org Telex: 05-24513
Fax: (514) 954-6077 Sitatex: YULCAYA Cables: ICAO MONTREAL
SG 1658/00 3 April 2000
LE 6/5
To: Representatives on the Council
From: Secretary General
Subject: Settlement of Differences: United States and 15 European States (2000)

By memorandum SG 1655/00 dated 15 March 2000, I notified Representatives on the Council
that the United States had submitted an Application and Memorial to the Council for settlement of a
disagreement with 15 other Contracting States. The application, dated and forwarded to my Office on
14 March 2000, was submitted with respect to the European Council Regulation (EC) No. 925/1999
(“Hushkits™) and the provisions of the Convention on International Civil Aviation (Doc 7300/7) and its
Annex 16 (Environmental Protection). It names as respondents Austria, Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Italy, Luxembourg, Netherlands, Portugal, Spain, Sweden and the United Kingdom.

In accordance with Article 3, paragraph (1) (a) of the ICAO Rules for the Settlement of
Differences (Doc 7782/2), I have verified that the Application complies in form with the requirements of
Article 2 of the Rules. In line with Article 3, paragraph (1) (b) of the Rules, I have notified all parties to the
Convention on International Civil Aviation by State letter LE 6/5 - 00/38 dated 31 March 2000 that the above
application has been received.

I am enclosing a copy of the Application and Memorial. A copy of the Attac
enclosed in the original language submitted. Other language versions of the Attachmgnts will Be forwarded
as soon as translated.

Attachments
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APPLICATION OF THE UNITED STATES OF AMERICA

The United States of America ("Applicant") hereby submits its Application,
pursuant to Article 84 of the Convention on International Civil Aviation (the “Chicago
Convention”) and Article 2 of the Rules for the Settlement of Differences (the “Rules”),
for the Council of the International Civil Aviation Organization (ICAO) to decide the
below-described disagreement relating to the interpretation and application of the -
Chicago Convention and its Annexes. The Memorial of the United States of America is
attached hereto, in accordance with Article 2 of the Rules. The Applicant requests that
the Secretary General act upon this Application in accordance with Article 3 of the Rules.

The present disagreement exists with Austria, Belgium, Denmark, Finland,
France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain,
Sweden, and the United Kingdom ("Respondents"). As grounds for its disagreement, the
Applicant asserts that the Respondents, member States of the European Union, in
adopting and undertaking to apply in their territories European Council Regulation (EC)
No. 925/1999 (the "regulation") have violated their international obligations under the
Chicago Convention, ICAO guidelines, and international practice for non-discriminatory
performance based noise certification standards, including Chicago Convention Articles
11, 15, 38, and 82 and Standard 1.5 in Annex 16, Volume I (aircraft noise). Respondents'

actions raise questions of interpretation and application of the Chicago Convention and
its Annexes.

The regulation limits the registration and operation in Respondents' territories of
aircraft that are in full compliance with the most stringent international noise standards.
The targeted aircraft include aircraft modified to meet Chapter 3 noise standards by
adding “hushkits” (equipment that acts like a muffler on aircraft engines) to quiet their
engines and aircraft on which old noisy engines have been replaced with newer quieter
engines designed with a by-pass ratio of less than 3:1 (the “targeted aircraft”). The
regulation conditions imposition of its restrictions on the basis of the nationality of the
aircraft.

The Applicant asserts that the regulation discriminates among aircraft on the basis
of their nationality with respect to registration and access to airports in Respondents'
territories, in violation of Articles 11 and 15 of the Chicago Convention. Furthermore,
the regulation's reliance on design standards and whether an aircraft has been modified
and recertificated constitute deviations from ICAO standards set forth in Annex 16. The
Respondents failed to give ICAO the notice required under Article 38 of the Chicago
Convention relative to those differences. Finally, under Annex 16, Volume I, Standard
1.5, Respondents are obligated to accept noise certifications granted by the United States
to aircraft on its registry. However, contrary to that obligation, the regulation obligates
the Respondents to reject aircraft so certificated.
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MEMORIAL OF THE UNITED STATES OF AMERICA

The United States of America hereby submits for settlement by the Council a
disagreement relating to the interpretation and application of the Convention and its
Annexes, pursuant to Article 84 of the Convention on International Civil Aviation (the
“Chicago Convention”) and the Rules of Parts I and III of the Rules for the Settlement of
Differences approved by the Council on 9 April 1957 and amended on 10 November
1975 (the “Rules”).

As grounds for its disagreement, the United States of America submits that the
below named respondents, member States of the European Union, in adopting and
undertaking to apply in their territories European Council Regulation (EC) No. 925/1999
(the “regulation”), have acted in a manner inconsistent with Chicago Convention Articles
11, 15, 38, and 82 and Standard 1.5 in Annex 16, Volume I (aircraft noise) (3d ed. July
1993) ("Annex 16"), thereby raising questions of interpretation and application of the
Convention and its Annexes.

(a) Identification of the Parties

The United States of America (“Applicant”) pursues the present disagreement
against Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy,
Luxembourg, the Netherlands, Portugal, Spain, Sweden, and the United Kingdom
("Respondents™).

(b) Authorized Agent

David S. Newman, U.S. Department of State, is authorized to represent and act for
the Applicant in these proceedings. All communications relating to this case, including
notice of the dates of any meetings, should be sent to the attention of Mr. Newman to the
U.S. Mission to ICAO, 999 University Street, Montreal, PQ, Canada H3C 5H7. The
telephone number of the U.S. Mission is (514) 954-8304.

Introduction

The International Civil Aviation Organization ("ICAQO") has promulgated, in

Annex 16 to the Chicago Convention, uniform aircraft noise certification standards for
the entire international aviation community. The European Council, acting unilaterally
and with discriminatory intent, adopted European Council Regulation (EC) No. 925/1999
on April 29, 1999. That regulation is inconsistent with ICAO’s noise standards in Annex
16 to the Chicago Convention, Volume I (Aircraft Noise) and with Articles 11, 15, and 38
of the Chicago Convention. The United States and other nations injured by the European
Union’s actions have attempted unsuccessfully to resolve this dispute with the European
Union without resort to formal intervention of the ICAO Council under Article 84 of the
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Chicago Convention. The EC regulation, if it is not abrogated, will have a profoundly
disruptive and discriminatory effect on the orderly development and operation of
international civil aviation. It is therefore incumbent upon the ICAO Council to act
swiftly and decisively to find the Respondents in violation of the Chicago Convention;
order Respondents to comply with all provisions of the Convention; and order
Respondents to take immediate steps to procure their release from their obligations under
the EC regulation.

The international aviation community requires
uniform international noise certification standards.

International noise certification standards developed at ICAO “are important for the
undistorted and balanced development of both the aviation and aeronautical industries.”"
ICAO has been the recognized and exclusive source of international aircraft noise
certification standards since its initial adoption on April 2, 1971, of Annex 16, pursuant
to Article 37 of the Chicago Convention. Currently, the issue of aircraft noise is a
principal focus of the Committee on Aviation Environmental Protection (CAEP).
Consistently with the Chicago Convention, including its annexes, and international
practice, the CAEP is working toward stricter aircraft noise certification standards that are
non-discriminatory, considerate of the needs of all contracting States, and phased in to
permit reasonable opportunity for the airlines of the world to plan accordingly.

Pursuant to Article 37, States are bound "to collaborate in securing the highest
practicable degree of uniformity" in regulations and standards relating to aircraft, where
"uniformity will facilitate and improve air navigation." Article 37. The Respondents'
actions, resulting in adoption of the EC regulation, represent a failure of collaboration and
are inconsistent with the on-going efforts to develop and implement new international

: Communication from the Commission to the Council, the European Parliament, the

Economic and Social Committee and the Committee of the Regions, Air Transport and the
Environment Toward Meeting the Challenges of Sustainable Development, Brussels, 30
November 1999, COM (1999) at paragraph 11. (See Attachment 1). In this Communication, the
Commission suggested the following guidelines for when an individual EU airport might be
permitted to adopt more stringent rules:

With a view to safeguarding internal market requirements and undistorted competition, it
is important, however, that entitlement for introduction of more stringent rules must be
based on fulfilment of clear and objective criteria constituting an exceptional situation
and on use of common benchmarks for the determination of the noise impact on the
environment of the airport. Such benchmarking will be greatly faciliated by the
introduction of common indicators and assessment methods as discussed above.

Attachment 1 at para. 62. Under the EU’s own guidelines, the EC regulation would be
characterized as one that disrupts the market and distorts competition, because, contrary to these
guidelines, the EC regulation lacks a clear objective, relies on design standards, and disregards
the need for common benchmarks for determining noise impact.



noise certification standards. As noted by the President of the Council, "[i]f States believe
that changes to the content or level of implementation of the Standards in Annex 16 are
necessary or desirable, they should use the multilateral mechanism of ICAO." Letter
dated 22 March 1999 from the President of the ICAO Council to the President of the
Council of the European Union (E/4/150) (See Attachment 2).

The EC regulation is inconsistent with the
spirit and letter of the Chicago Convention.

The Respondents, through European Council Regulation (EC) No. 925/1999,
adopted by the European Council on April 29, 1999, violate their international obligations
under the Chicago Convention and its Annexes which require that noise certification
standards be non-discriminatory and performance-based. The regulation limits
registration and operation in Respondents’ territories of aircraft that are in full compliance
with the most stringent international noise standards. The targeted aircraft include
aircraft modified to meet Chapter 3 noise standards by adding “hushkits” (equipment that
acts like a muffler on aircraft engines) to quiet their engines and aircraft on which old
noisy engines have been replaced with newer, quieter engines designed with a by-pass
ratio of less than three to meet Chapter 3 standards (the “targeted aircraft”). European
Council Regulation (EC) No. 925/1999 at Article 2, section 2 (See Attachment 3). The
implementing provisions of the regulation condition imposition of these restrictions on
the nationality of the aircraft.

The history of the regulation establishes that it was designed to target U.S.
aircraft. Notably, the regulation was adopted without a full evaluation of its impact, in
terms of both environmental benefits and costs to air carriers and their users. So long as
the EC regulation remains law, its provisions have an immediate and adverse impact on
non-EU registered targeted aircraft, the airlines that operate them, the airlines of other
countries that wish to buy them, and the manufacturers of the targeted technology.
Airlines have no choice but to take account of the regulation in making long-term
decisions concerning the acquisition, modification, positioning, operation, maintenance,
and disposition of aircraft.

The regulation is focused more on targeting
U.S. interests than on reducing airport noise.

Although the preambie to the regulation asserts a purpose to reduce noise
emissions at European airports, the regulation is not reasonably tailored to meet that
objective:

- The substantive provisions of the regulation are not based upon, and make no
reference to, aircraft noise levels. Even if a hushkit could be developed that would make
old aircraft the quietest aircraft in the sky, those hushkitted aircraft would be restricted.
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- Instead of targeting noise levels, consistently with ICAO objectives and
guidelines set forth in Annex 16, Volume I (Aircraft Noise) and related ICAO resolutions,
the regulation relies on a design standard, intentionally targeting U.S. aircraft. The very
purpose of the regulation was described by its advocates as follows:

It is to be feared that after 31 December 1999 hushkitted Chapter 2 aeroplanes
will be transferred from the USA to the European community’s aeroplane
registers. It is the danger of this that should be precluded with the
directive/regulation here under discussion.

"Report on the Proposal for a Council Directive on the registration and use within the
Community of certain types of civil subsonic jet aeroplanes which have been modified

- and recertificated as meeting the standards of Volume I, Part II, Chapter 3 of Annex 16 to

the Convention on International Civil Aviation," (3d ed. July 1993), Committee on the
Environment, Public Health and Consumer Protection European Parliament session
documents A4-0279/98 (21 July 1998), (hereinafter referred to as the "Report on the
Proposal"), Explanatory Statement at p.8. (See Attachment 4).

By targeting U.S. aircraft, and their transfer to airlines of other countries, the
regulation minimizes or avoids adverse impact on owners and operators of aircraft of
Respondents’ registries. However, the regulation does harm manufacturers of the
targeted technology, the current owners of aircraft relying on that technology, and the
airlines of other countries that are potential purchasers of the targeted aircraft. As a
result, the regulation impairs the ability of non-EU airlines, particularly smaller airlines,
to economically achieve a fully Chapter 3-compliant fleet.

The regulation distorts the resale market for targeted aircraft.

The regulation causes further distortion of the international aviation system by
enhancing the value of older aircraft on Respondents' registries, at the expense of
comparable aircraft on other registries, and by coercing purchasers of these aircraft to
register them on one of Respondents' registries. This occurs because a purchaser of
aircraft employing the targeted technology generally may not operate the aircraft into
Europe after April 1, 2002, unless he purchases an aircraft that was on one of
Respondents' registries and causes the aircraft to remain on one of those registries.

As a result, any purchaser that might desire to operate into Respondents' territories
aircraft that it purchases employing the targeted technology into Europe:

(1) is improperly encouraged to purchase aircraft already on one of Respondents'
registries, rather than aircraft of any other nationality, and would be forced to pay
a premium price for such an aircraft; and

(2) if purchasing aircraft on one of Respondents' registries, is encouraged to keep
the aircraft on that registry, regardless of the nationality of the purchaser.



This market distortion highlights the discriminatory and protectionist nature of the
regulation.

©) Statement of Facts

1. The Applicant and the Respondents are parties to the Chicago Convention.

2. On April 29, 1999, the Council adopted Council Regulation (EC) No.
925/1999. The regulation limits access to European airports by aircraft that "have been
modified to meet Chapter 3 standards either directly through technical measures or
indirectly through operational restrictions," excluding aircraft "completely re-engined
with engines having a by-pass ratio of three or more." Regulation, Article 2 section 2, at
Attachment 3.

3. These restrictions will preclude certain targeted aircraft from being registered
on Respondents’registries or from operating at Respondents’ airports, based on their State
of registration and place of operation prior to application of the regulation. Also, the
regulation discriminates in favor of targeted aircraft of European ownership that transfer
between Respondents’ registries, or between Respondents’ registries and other registries,
in conjunction with a lease. Specifically, pursuant to the regulation:

a. As from May 4, 2000, Respondents must refuse registration in their States of
targeted aircraft, unless the aircraft continuously has been registered in any
Respondent State since May 4, 2000. Regulation, Article 3 sections (1) and (2);

b. As from April 1, 2002, Respondents must deny access to their airports to
targeted aircraft not on a Respondent’s registry, unless the aircraft continuously
has been on the same State registry since May 4, 2000, and was operated into the
EU between April 1, 1995 and May 4, 2000. Regulation, Article 3, section (3).

c. Targeted aircraft registered in any Respondent State may continue to operate
into any of Respondents’ airports, regardless of a transfer of state of registration,
provided the transfer is between Respondent States. Regulation, Article 3, section
(2); and

d. Respondents may grant exemptions from the regulation’s restrictions for
leased aircraft removed from one of Respondents' registries on which it was
registered during the six months prior to the date of application of the regulation,
provided ownership of the aircraft remains in a Respondent State. Regulation,
Article 4, section (3).
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4. The regulation was designed specifically to restrict U.S. aircraft using
hushkits, an apparatus that acts like a muffler on aircraft engines, to quiet their engines’
and aircraft whose old noisy engines have been replaced with new quieter engines
designed with a by-pass ratio of less than three. Regulation at Article 2, section 2.

5. The regulation imposes these restrictions in spite of the fact that the targeted
aircraft have been certificated by Respondents and accepted by other governments as
being in full compliance with the most stringent international noise standards. Targeted
aircraft, including re-engined aircraft and aircraft fitted with hushkits, have been
certificated by the United States Federal Aviation Administration (“FAA”) as compliant
with Chapter 3 noise standards.

6. The regulation discriminates among targeted aircraft on the basis of the
aircraft's nationality, past and present. For example, a targeted aircraft transferred to or
from a non-Respondent registry after May 4, 2000 loses its ability to operate into
Respondents' territories; whereas, the same aircraft transferred between any of
Respondents' registries would not be restricted.

7. The FAA has granted Chapter 3 noise certifications to U.S. registered aircraft
that have been re-engined with Pratt & Whitney JT8D-200 series engines that have a by-
pass ratio of less than three, as well as to European manufactured Rolls Royce TAY 651- -
54 engines and engines manufactured by CFM International (a U.S./French joint venture),
which have by-pass ratios greater than three. See Attachment 5. The EC regulation's
standard for by-pass ratio would cause the regulations restrictions to hit only the U.S.
manufactured Pratt & Whitney engines. See Regulation, Article 2.

8. The Regulation targets recertificated aircraft re-engined with engines having a
by-pass ratio of less than three, but does not affect other aircraft built with engines having
a by-pass ratio of less than three, such as the MD-80. See Regulation, Article 2.

4 While the regulation on its face would appear to cover any aircraft modified to meet

Chapter 3 standards, it is clear from the history of the regulation that its target was hushkitted
aircraft. See Report on the Proposal, Attachment 4, at p. 8 ("The proposal is thus intended to
prevent the re-registration of noisy aeroplanes (i.e. hushkitted Chapter 2 aeroplanes.") and at 9
("it is to be feared that, by the time the directive/regulation enters into force, i.e. 1 April 1999,
recertificated subsonic jet aeroplanes (=hushkitted aeroplanes) may be registered in the EU or
third countries in increased numbers."); "The aim of the proposed directive/regulation is to
prevent an increase in noise pollution due to recertificated civil subsonic jet aeroplanes
(=hushkitted Chapter 2 aeroplanes).")

: FAA’s noise compliance findings are made in accordance with 14 CFR part 36, pursuant

to U.S. law. The FAA’s test and analysis procedures used to measure noise levels and to grant
Stage 3 noise certification under 14 CFR Part 36 are essentially equivalent to the Chapter 3
standards in Annex 16



9. Engine by-pass ratio is not a test criterion for noise certification under Annex
16.

10. Respondents have recognized FAA aircraft noise certifications on U.S.
registered aircraft, thereby acknowledging that the FAA certifications standards,
including its noise certification of hushkitted and re-engined aircraft, are at least equal to
the applicable Standards in Annex 16, Volume I, Chapter 3. See Attachments 6, 7. In
fact, the EU has acknowledged expressly that hushkitted aircraft meet the standards for
Chapter 3. See Report on the Proposal, Attachment 4, Explanatory Statement at p.7
("hushkitted aeroplanes only just satisfy the standards for Chapter 3....").

(d) Supporting Data

1. A copy of European Council Regulation (EC) No. 925/1999 is Attachment 3.

2. .An affidavit of Thomas L. Connor, Manager of the Noise Division of
Environment and Energy at the FAA, is Attachment 5. The affidavit discusses the noise
certification process, identifies the equipment and manufacturers of equipment targeted
by the Regulation, and, through copies of portions of supplemental type certificates
(STC), establishes that FAA has granted noise certifications to targeted aircraft.

3. Attachment 6 hereto includes portions of STCs for FAA approved hushkits
and an FAA Approved Airplane Flight Manual Supplement to Boeing 727-200 Airplane
Flight Manual relating to installation of Pratt & Whitney Internal Exhaust Gas Mixer
Noise Reduction Kit. The attached official documentation reflects that aeronautical
authorities in the United Kingdom and France have accepted aircraft so modified for
operation in the territories of the U.K. and France.

4. An affidavit of Kenneth R. McGuire, President of Burbank Aeronautical
Corporation IT ("BAC II'"), is Attachment 7. BAC Il is a holder of STCs issued by the
FAA for certain Stage 3 hushkit modifications. The affidavit discusses the FAA noise
certification process and establishes that hushkitted aircraft that are targeted by the
Regulation already have been permitted by Respondents to operate in their territories.

(e) Statement of Law

A principal objective of the Chicago Convention is to allow international air
transport services to be "established on the basis of equality of opportunity and operated
soundly and economically." Chicago Convention, preamble paragraph 3. This objective
may be achieved only if States do not discriminate on the basis of nationality and they do
not deviate from international standards. The prohibition against discriminating on the
basis of the nationality of aircraft is most clearly set out in Articles 11 and 15 of the
Convention. Those Articles prohibit States from relying upon the State of registration of
aircraft as a basis for discriminating, either in the context of promulgating laws affecting
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international civil aviation or in permitting access to their public airports. See Chicago
Convention Articles 11 and 15.*

Under the Convention, States also undertake "to collaborate in securing the
highest practicable degree of uniformity in regulations ... in all matters in which such
uniformity will facilitate and improve air navigation." Chicago Convention Article 37.
Unquestionably, noise regulations fall within the category of matters requiring such
collaboration. Nevertheless, the Convention anticipates that there will be times when it is
necessary for a contracting State to adopt regulations or practices differing from the
international standards. Accordingly, Article 38 of the Convention sets out guidelines for
States deviating from the international standard, including the obligation to notify ICAO
immediately.

In adopting a discriminatory, design-based standard, Respondents have
disregarded this framework and have violated the Convention. The Convention provides
no defense to the Respondents' violation of the prohibition on discriminating on the basis
of aircraft nationality. However, if a contracting State meets the standards of Article 38
and must adopt noise certification requirements stricter than, or in addition to, the
international standard, there is a procedure for it to do so. It must, however, give notice
to ICAO of that difference, in accordance with Article 38 of the Chicago Convention.
Respondents have failed to give such notice.’ ‘

A. The Regulation Violates Articles 11 and 15 of the Convention
by Discriminating on the Basis of Aircraft Nationality.

Articles 11 and 15 of the Chicago Convention prohibit States from discriminating
among aircraft on the basis of nationality in allowing access to their airports and airspace
or in applying their laws relating to operation and navigation of aircraft. Article 11
provides:

Subject to the provisions of this Convention, the laws and regulations of a
contracting State relating to the admission to or departure from its territory of
aircraft engaged in international air navigation, or to the operation and navigation
of such aircraft while within its territory, shall be applied to the aircraft of all
contracting States without distinction as to nationality, and shall be complied with

: Article 17 of the Convention provides that "aircraft have the nationality of the State in

which they are registered." Accordingly, "nationality" and "state of registration" are used
interchangeably in this Memorial.

2 The procedure for notifying differences under Article 38 is expressly limited to

departures from international standards and procedures. See Article 38 (Departures from
international standards and procedures). Clearly, States cannot violate the provisions of the
Convention, such as the non-discrimination provisions of Articles 11 and 15, and invoke an
Article 38 notice as a defense.



by such aircraft upon entering or departing from or while within the territory of
that State.

Article 15 provides, in pertinent part:

Every airport in a contracting State which is open to public use by its national
aircraft shall likewise, subject to the provisions of Article 68, be open under
uniform conditions to the aircraft of all the other contracting States.

The regulation is inconsistent with Article 11 of the Convention, because it
distinguishes among aircraft, granting or denying the ability to operate within
Respondents’ territory, based upon the nationality of the aircraft. See Regulation, Article
3. For example, under the regulation, a targeted aircraft that transfers registries after May
4, 2000, will be excluded from Respondents’ airports, but not if both the old and new
registries were in Respondents’states. Thus, the Respondents will inquire into the past .
and present nationalities of aircraft and will discriminate against aircraft with similar
noise levels, depending upon their nationalities at specified times.

Under the regulation, a targeted aircraft’s transfer of registries between the United
States and Canada would result in an aircraft losing its right to operate into Respondents’
airports, whereas, a similar aircraft transferred between two Respondent States could
continue to operate into any of Respondents’ airports. See Regulation, Article 3.
Consequently, a U.S. registered targeted aircraft sold to, and re-registered in, a third
country after May 4, 2000, would not be permitted to operate into Respondents’ airports
after April 1, 2002.

Moreover, pursuant to Article 15, contracting States may not invoke a condition to
deny access to its airports by aircraft of foreign registry, unless those conditions are
applicable on a uniform basis to national aircraft. The regulation violates that provision,
because it constitutes a condition on access to Respondents’ airports that is not applied on
a uniform basis to aircraft of all nationalities. The regulation targets certain design
standards and denies access to its airports by targeted aircraft not on a Respondent’s
registry, in situations where access would be permitted for aircraft that were on any of
Respondents’ registries. For example, targeted aircraft of Respondents’ registries may be
transferred freely among those registries and continue to operate into any of Respondents’
airports. However, if a U.S. airline purchased a targeted aircraft from an airline of any
Respondent after May 4, 2000, the aircraft could not operate into any of Respondents’
airports after April 1, 2002.

The Discriminatory Nature of the Regulation is
Demonstrated by its Disparate Impact on U.S. Interests

As established above, the regulation discriminates explicitly on the basis of
aircraft nationality, in violation of Articles 11 and 15 of the Convention. However,
impermissible discrimination also has been interpreted, in the context of civil aviation, to
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include disparate impact, in addition to direct discrimination. See Award on the First
Question, U.S./U.K. Arbitration Concerning Heathrow Airport User Charges (November
1992), at pages 324-26. Unpublished (on file in the Office of the Legal Adviser, U.S.
Department of State) (hereinafter "Award")(See Attachment 8)‘6

In the U.S./U.K. Arbitration, the arbitral tribunal rejected the argument that the
disputed pricing structure was non-discriminatory, because, objectively, airlines of each
side were subject to the same rate schedule. Rather, the Tribunal found "nothing in
Article 10(2) [user charges provision of the bilateral agreement] or, indeed, in Article 15
of the Chicago Convention on which it is based, to support the proposition that
discrimination need be assessed only by reference to "overt" behavior, "which may, in
fact, mask actual discrimination, when other operational factors are taken into
account...."” Award, ch. 8, at 324-25, para 7. See Attachment 9. The Tribunal further
concluded that "an examination of potentially discriminatory practices requires more than
a superficial comparison of the schedule of charges on a flight by flight basis; rather, it
mandates a closer inquiry into the overall effect of charges and related rules...." Id. at
326.

Given the clear evidence in the legislative history of the regulation of the EU
intent to target U.S. hushkitted aircraft, and the effect of the regulation on U.S. interests,

‘Respondents’ violation of the non-discrimination provisions of the Chicago Convention is

established by the disparate impact the regulation has on U.S. interests.

B. Respondents Have Failed to Comply
with Article 38 of the Chicago Convention.

The Respondents have failed to comply with the requirements of Article 38 of
the Convention, because they have adopted a regulation inconsistent with
international standards, without immediately notifying ICAO of the differences
between their own practice and that established by the international standard.
Pursuant to Article 37 of the Convention, States undertake:

: Award on the First Question, U.S./U.K. Arbitration Concerning Heathrow Airport User
Charges. Unpublished (on file in the Office of the Legal Adviser, U.S. Department of State)
(hereinafter "Award"). Relevant portions appended at Attachment 8. Discussed in S.M. Witten,
"The U.S.-U.K. Arbitration Concerning Heathrow Airport User Charges," 89(1) Am. Jrnl. Intl.
Law 174-192 (1995) and J. Skilbeck, "The U.S./U.K. Arbitration Concerning Heathrow Airport
Charges," 44(1) The International and Comparative Law Quarterly, pp. 171-179 (1995).

i In the Heathrow Arbitration, the arbitral tribunal also considered whether the U.K.’s
failure to monitor "whether the operation of the sharply differentiated peak/off-peak charging
system [for landing fees] was in practice working inequitably, to the detriment of the U.S.
airlines, by reason of British Airways having some advantage, that was denied to Pan Am/TWA,
in relation to re-scheduling flights out of terminal peak hours." Award, ch. 6, at 207, para
11.2.37 (See Attachment 8).
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to collaborate in securing the highest practicable degree of uniformity in
regulations ... in relation to aircraft ... in all matters in which such uniformity
will facilitate and improve air navigation.

Pursuant to Article 38:

Any State which finds it impracticable to comply in all respects with any such
international standard or procedure ... or which deems it necessary to adopt
regulations or practices differing in any particular respect from those
established by an international standard, shall give immediate notification to
the International Civil Aviation Organization of the differences between its
own practice and that established by the international standard.

ICAQ's global standards for aircraft noise certification appear in Volume I of
Annex 16 to the Chicago Convention. Those standards dictate that the noise
evaluation measure for subsonic jet aeroplanes “shall be the effective perceived noise
level.” Annex 16, Volume I, Standard 3.2.1.1. (See Attachment 9). This
measurement is to be in EPNdB (Effective Perceived Noise level in decibels) as
described in Appendix 2 to Annex 16, Volume I. Thus, ICAO’s Chapter 3 standards
are based on the acoustic performance of the aircraft. The standards include
procedures and guidelines for noise measurement, testing, and certification. See
Annex 16, Volume I, Chapter 3 (Attachment 9).

The EC regulation sets out noise standards based upon whether the aircraft
has been modified to meet Chapter 3 standards and whether it has been recertificated.
In conjunction with these tests, the regulation references specific design standards.
Annex 16 does not establish noise standards based on whether aircraft have been
modified or based upon any aircraft design specifications.® Thus, the standards that
the Respondents are bound to implement constitute differences from the international
standards set out in Annex 16.

There can be no question but that the promulgation of noise standards
constitutes a matter in which uniformity would facilitate and improve air navigation,
within the meaning of Article 37. ICAO has, in fact, long been the recognized forum
for setting international noise certification standards for aircraft. Whereas, the
Respondents, through the EU, have acknowledged their regulation as a new

¥ Annex 16, Chapter 3 relies exclusively on aircraft performance levels. Similarly,
Chapter 2 of Annex 16, volume I, adopted in 1977, also relied on aircraft performance for
purposes of determining which aircraft might be restricted under that standard. However,
Chapter 2 also made reference to aircraft engine by-pass ratio, but solely in the context of
exempting such aircraft from the noise standards. (See Attachment 9) The provision did not
establish a precedent for restricting aircraft that meet the international noise standard.
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environmental standard for aircraft;’ nevertheless, they have failed to comply with
the requirement of Article 38 to notify their difference to ICAO.

The regulation already has been challenged in Europe as an unjustified departure
from international standards - and the High Court of Justice in the United Kingdom
supported that challenge. In the case of Regina v. Secretary of State for the Environment,
Transport and Regions, ex parte Omega Air Limited (UK High Court of Justice
November 25, 1999) (hereinafter referred to as the "Omega" case at Attachment 11), the
High Court of Justice noted serious questions as to the validity of the regulation. The
applicant in that case, an Irish company engaged in trading in aircraft and engine
refurbishment, re-engined a number of Boeing 707 aircraft with engines having a by-pass
ratio (BPR) of less than three. The applicant sought the court’s referral to the European
Court of Justice (ECJ) for annulment of Council Regulation EC No. 925/1999, with
respect to its restrictions linked to engine by-pass ratio. The Court noted that the
regulation would prevent Omega’s re-engined aircraft from being operated in the EU, thus
making them commercially nonviable for potential customers. Omega at 4. '

The Omega Court generally found in favor of the Applicant, referring to the ECJ
questions relating to the validity of the regulation. Omega at 33. In reaching that
conclusion, the Judge made a preliminary finding that the international standard for
aircraft noise is based on decibel levels and the regulation fails adequately to explain its
reliance on by-pass ratio. Id. at 17. Reviewing both ICAO standards and Article 2 of the
WTO Agreement on Technical Barriers to Trade, which establishes rules against
technical barriers to trade, the Judge determined that the regulation requires explanation
for moving from a decibel level related test to a by-pass ratio method. Id. at 13-17.
Further, the Judge noted the need for some rationale in support of the specific by-pass
ratio chosen. Id. at 17. The Judge noted "his own view" that the regulation seems wholly
defective for these reasons. Id. at 17.

In accordance with ICAO procedures, the State of Registry of an aircraft relies
upon Annex 16 noise evaluation standards in granting or validating noise certification of
an aircraft. An aircraft that complies with requirements that are at least equal to the
Annex 16 standards must be certificated. Annex 16, Volume I, Standard 1.2

C. Respondents Violated Annex 16, Volume I. Standard 1.5

The EC regulation also violates the Respondents’ obligation, set forth in Annex
16, to recognize the noise certifications of other States, so long as the other State’s
certification standards at least meet the standards in Annex 16. The obligation of

£ The European Union published in its web page, at www.eurunion.org/news/press/1999,

under "The European Union Press Releases, on March 29, 1999, as EU PR 14/99, a press release
advising that "This legislation places the EU at the forefront of elaborating the most stringent
environmental standards for aircraft which is the normal responsibility of ICAO." See
Attachment 10 ("Press Release").
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contracting States to recognize the noise certification of other contracting States is set out
in Annex 16:

Contracting States shall recognize as valid a noise certification granted by
another Contracting State provided that the requirements under which such
certification was granted are at least equal to the applicable Standards specified
in this Annex.

Annex 16, Volume I, Standard 1.5. (See Attachment 9). The EC regulation compels
Respondents to prohibit operation into their territories by some U.S. registered aircraft
that have been granted noise certification in accordance with ICAO Standards; whereas,
Annex 16, Volume I, Standard 1.5 obligates Respondents to open their airports to all
aircraft so certificated. Thus, the EC regulation’s imposition of additional tests (including
whether the aircraft has been recertificated, modified, or transferred between registries) in
the context of regulating noise, for purposes granting access into Respondents’ airports,
violates Annex 16, Volume I, Standard 1.5.

The obligation of a State to recognize a noise certification means that the State
into which the certificated aircraft seeks to operate cannot deny access to its airspace or
airperts on the basis of some additional noise based requirement. Except to the extent
that a State has, in accordance with the requirements of the Convention, notified a
difference to ICAO, the obligation States incur under Annex 16, Volume I, Standard 1.5
may not be qualified or modified through legislation or administrative regulations enacted
by the individual State. See British Caledonian Airways Ltd. v. Bond, 665 F.2d 1153,
1161 (D.C. Cir 1981) (interpreting Article 33 of the Convention, which employs language
equivalent to that in Standard 1.5 recognizing certification granted by other States party to
the Chicago Convention) (See Attachment 12).

In the British Caledonian case, the British airline was joined by Swissair, Balair
AG, Lufthansa, and Alitalia in challenging an order issued by the FAA prohibiting the
operation of all Model DC-10 airplanes within the airspace of the United States, including
aircraft registered in other countries. The order, which addressed an apparent safety
hazard, was issued following a DC-10 crash that killed 271 people and following findings
by the U.S. National Transportation Safety Board (NTSB) to justify grounding the
aircraft.

The matter came before U.S. courts on the argument that FAA violated U.S. law,
the predecessor to 49 U.S.C. § 40105(b)(A), which obligated the FAA Administrator to
comply with U.S. international obligations. The airlines argued, and the court found, that
absent the Administrator raising the question of whether the foreign governments that had
certificated the DC-10s had failed to observe the minimum safety standards referred to in
Article 33 and set forth in Annex 8, the FAA could not, consistently with Article 33,
question the airworthiness judgment of the country of registry. 665 F.2d at 1162."°

19 The British Caledonian case involved a violation of Article 33 of the Convention; whereas,
the present disagreement concerns a violation of Standard 1.5 of Annex 16 to the Convention.
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Notably, the EU rule is not predicated on any finding that the targeted aircraft,
whether modified in the United States or elsewhere, fail to meet the standards of Chapter
3 of Annex 16, Volume I. Neither has any Respondent challenged the targeted aircraft’s
compliance with international standards. To the contrary, the regulation implicitly
recognizes the targeted aircraft’s compliance with Chapter 3 standards, by permitting
some of the targeted aircraft to continue operating in the Respondents' territories without
restriction. Furthermore, Respondents have consistently recognized U.S. aircraft noise
certification, including Chapter 3 noise certification of U.S. hushkitted and re-engined
aircraft, in accordance with their obligation to do so under Standard 1.5 of Annex 16,
Volume I. (See Attachment 9).

The EC regulation creates two classes of aircraft within Annex 16, Volume I,
Chapter 3. While the aircraft in both classes comply with the noise requirements in that
Chapter, one class could be registered and operated in Respondents' territories after April
2002, whereas the other class could not. These classifications are based upon criteria that
have no relevance to the standards in Annex 16, including: whether the aircraft has been
recertificated, whether the aircraft has been operated in Respondents' territories, and
where the aircraft has been registered. These classifications are incompatible with the
requirements of Annex 16."! ;

For these reasons, the EC regulation differs in particular respects from
international standards and, therefore, Respondents were obligated, under Article 38
of the Convention, to give immediate notice to ICAO of the differences between their
practice and the international performance-based standard, once the EC regulation
became law on May 4, 1999.

Furthermore, by assuming an obligation to exclude from their airports, on the
basis of noise, aircraft certificated by the United States as compliant with applicable
international noise standards, Respondents violate their obligation under Annex 16,
Volume I, Standard 1.5 to recognize the noise certifications of other States.

While the Convention provides no justification for non-compliance with provisions of the
Convention itself, the Convention does provide justification and procedures for non-compliance
with standards and the Annexes in Articles 37 and 38. Accordingly, if the Respondents had
appropriate justification and followed Article 38 procedures for notifying differences, their non-
compliance with Standard 1.5 of Annex 16 would not constitute a breach.

i See generally ICAO Document C-Min 156/16 19/3/99 Council - 156th Session,

Summary Minutes of the Sixteenth Meeting (The Council Chamber, Friday 19 March 1999, at
1000 hours) at p.8, para 23 (comments of D/LEB) (Attachment 13).
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D. Suspension of the Regulation Neither Excuses
Respondents’ Breach nor Justifies Delay of a Review

The regulation, although not yet applied, has been incorporated into law and
represents a binding undertaking of the Respondents. In that regard, the Respondents
stand in violation of Article 82 of the Convention, which provides, in pertinent part:

The contracting States accept this convention as abrogating all obligations and
understandings between them which are inconsistent with its terms, and undertake
not to enter into any such obligations and understandings.

The regulation constitutes a set of obligations and understandings undertaken by
Respondents that are inconsistent with Articles 11, 15, and 38 and Annex 16 of the
Convention. Therefore, the Respondents presently are in breach of the Convention.

Even before its application, the regulation has caused significant harm to
operators of U.S. aircraft as well as to U.S. manufacturers of hushkits and targeted
engines. This harm is suffered because the regulation forces U.S. airlines and U.S.
aircraft to anticipate, in all decisions relating to acquisition, modification, positioning,
operation, maintenance, and disposition of aircraft, the discriminatory: limitations on their
access to Respondents’ airports. U.S. airlines are being prevented from making the
decisions most appropriate for their purposes, even among options that would comply
with all applicable international standards.

Furthermore, there is no just reason for delaying a legal review of the regulation.
Just as was found in the Omega decision, the parties to this dispute and all States affected
by the regulation "should be able to act with certainty in regard to the legal efficacy of the
Regulation." Omega at 6. (Attachment 11). The judge in Omega discussed, in this
context, the case of The Queen v. Secretary of State for Health, ex parte Imperial
Tobacco Limited [ECJ 1991], where the European Court of Justice held, in light of
existing uncertainty as to whether a particular directive could be made legally effective,
that the Court "should be prepared to grant declaratory relief in respect of the intention
and obligation of the Government of the United Kingdom to implement the requirements
of the directive..." Imperial Tobacco, EuLR page 582, quoted in Omega at 4-5.
Likewise here, Respondents are obligated to implement the Regulation, which is now
law, and thus, this matter is ripe for review.

() Regquested Relief

The Applicant respectfully requests that the Council: (1) determine that
Respondents are in violation of Articles 11, 15, 38, and 82 of the Convention and Annex
16, Volume I, Standard 1.5; (2) order Respondents to comply with all provisions of the
Convention; (3) order Respondents to take immediate steps to procure their release from
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COUNCIL — 161ST SESSION
SUMMARY MINUTES OF THE FOURTH MEETING
(THE CouUNCIL CHAMBER, WEDNESDAY, 15 NOVEMBER 2000, AT 1000 HOURS)
OPEN MEETING
President of the Council: Dr. Assad Kotaite

Secretary: Mr. R.C. Costa Pereira, Secretary General
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1. The President of the Council extended a welcome to Mr. Jean-Louis Dewost, the Authorized
Agent of the 15 Member States of the European Union; the Delegation accompanying him;
Mr. David S. Newman, the Authorized Agent of the United States of America; Mr. Denys Wibaux, Advisor
to the French Delegation; and Mr. Allan I. Mendelsohn, Advisor to the United States Delegation.

Subject Number 26:  Settlement of disputes between Contracting States
Subject Number 16:  Legal work of the Organization

Settlement of Differences: United States and 15 European States (2000)
(Note on Procedure: Preliminary Objections)

2. The above subject was documented for the Council’s consideration in C-WP/11380, in which
the President of the Council provided an overview of the procedure applicable to the case during the
preliminary objections stage; memorandum SG 1670/00 dated 17 August 2000, in which the Secretary General
transmitted the preliminary objections presented by Mr. Dewost, Authorized Agent on behalf of the
15 respondent European States in accordance with Article 5 of the Rules for the Settlement of Differences
(Doc 7782); and memorandum SG 1674/00 dated 27 September 2000, in which the Secretary General
transmitted the statement of response to the preliminary objections, filed on behalf of the United States.

3. The President of the Council clarified that the Council’s consideration of this subject was of
a procedural nature, limited to the preliminary objections of the European States and to the response of the
United States, and would not address the merits of the case. The President also clarified that for this case the
above-mentioned Rules for the Settlement of Differences and the Rules of Procedure for the Council
(Doc 7559) would be used. The previous proceedings related to the Pakistan vs. India case (1971) and the
decision of the International Court of Justice in the case Appeal Relating to the Jurisdiction of the ICAO
Council, India vs. Pakistan (1972) would also be taken into account. The President reminded the Council that
for the case before it, the Council was sitting as a judiciary body.

4. The Council heard a presentation by Mr. Jean-Louis Dewost, the Authorized Agent of the
15 Member States of the European Union, who observed that the case before the ICAO Council today, in which
the Council was being invited by one of the ICAO Contracting States—i.e. the United States of America—to
decide, according to Article 84 of the Chicago Convention, a dispute between it and the fifteen Member States
of the European Union, was only the fifth to be brought since 1944. He also pointed out that in only one of
those five cases had the Council taken a decision in favour of one Contracting State and against the other.
Mr. Dewost indicated that he would first present the preliminary objections of the 15 Member States of the
European Union, then reply in detail to the response of the United States, and at the end make some concluding
remarks.

Part [-Presentation of the Preliminary Objections

5. Mr. Dewost recalled that the subject of this dispute was a European Community (EC) Council
Regulation No. 925/1999 adopted on 29 April 1999, designed to “freeze” the number of the noisiest aircraft
which could be registered in, or operated into, the European Union (the so-called “hushkit” regulations). For
those who were not familiar with EU law, Mr. Dewost clarified that the European Union was a political entity
with a separate legal personality from those of its constituent Member States (“the fifteen”), vested with
law-making power as well as treaty-making power and enjoying the capacity to be a party to legal proceedings.
Regulation 925/1999 was therefore a legal act binding States as well as economic operators. Although the
fifteen EU Member States were bound to implement this Regulation, they had no capacity to alter it or to
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withdraw it, since it belonged to the Community legal order and was a result of the Community legislative
procedure. For the sake of completeness, Mr. Dewost also explained that he had been appointed as Counsel
of the fifteen Member States in this dispute because the European Union as such was not a member of ICAO.

6. As regards the claims of the two parties, Mr. Dewost observed that on one hand, the United
States was claiming that the Regulation enacted by the Council of the European Union was causing severe
damage to the industries making hushkits and certain low bypass ratio engines, and that it had diminished the
resale value of the fleets operated by some US airlines. This, he contended, had nothing to do whatever with
the interpretation or application of the Chicago Convention.

7. On the other hand, to put it in a nutshell, the fifteen Member States which Mr. Dewost had
the honour to represent claimed, in response to the US claim, that Regulation 925/1999 aimed to reconcile a
sustainable growth of air traffic and the protection of environment, these two objectives being in full agreement
with ICAO policy reflected in Resolution A32-8 (Consolidated statement of continuing ICAO policies and
practices related to environmental protection). In no way did the Regulation violate ICAO noise standards,
as the United States claimed, for the good reason that the Chapter 3 standard applied only for the certification
of prototype aircraft and did not deal with aircraft already in operation. The Regulation addressed, in the least
disruptive manner for civil aviation, the very serious problem of noise around European airports, a problem
with which populations were more and more deeply concerned, as had been demonstrated by the European
Parliament in the debate it had held on hushkits. By freezing noise damage from recertificated aircraft,
Regulation 925/1999 in fact preserved the possibilities for air traffic growth in European airports, which
would benefit the whole civil aviation community.

8. The subject under discussion therefore concerned, on one hand, the private interests of
US industry and, on the other, the growing public concern in Europe for environmental protection of the
populations living in the vicinity of airports as well as the general interest of all carriers landing in Europe.
In these circumstances, the United States was asking the Council to take four decisions:

1) to determine that the fifteen EU Member States were in violation of Articles 11
(Applicability of air regulations), 15 (Airport and similar charges), 38 (Departures
from international standards and procedures) and 82 (Abrogation of inconsistent
arrangements) of the Convention and Annex 16, Volume I, Standard 1.5;

2) to order them to comply with all provisions of the Convention;

3) to further order them to take immediate steps to procure their release from their
obligations under the EU Regulation; and

4) to grant the United States such other and further relief as the Council deems proper and
just.

9. The fifteen EU Member States were of the opinion that these requests were inadmissible:

1) because the subject of the dispute fell outside the scope of Article 84, since it was not a
dispute about the interpretation or application of the Chicago Convention;

2) because in any case, negotiations on points of law that the United States raised for the
first time in its Application had not taken place before it had been filed;
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3) because the general rule governing public international law disputes between sovereign
States (that is, the necessity to exhaust local remedies before having recourse to
international procedure) had not been respected; and

4) because in any case, the aim of Article 84 procedure was not toissue injunctions or orders
to Contracting States but to give a legal appreciation of the respective claims, leaving to
them the choice of the measures they wished to take in order to implement the Council's
decision.

10. Focussing onthe main points, Mr. Dewost argued that although there had of course been prior
negotiations, these had been political negotiations, the constant request of the United States being that the EU
should repeal the Regulation. The United States had never engaged in a legal debate on why the Regulation
could be considered contrary to the Convention or on how it could be amended. The text of Article 84 was
clear. The prior negotiations must relate to the disagreement about interpretation or application of the
Convention. Negotiations to find a political solution—however laudable and desirable-did not serve the same
function, which was to define and narrow the legal issues before they were made the subject of a litigation.

11. The United States’ response to the EU argument concerning the "local remedies rule" was even
weaker. To pretend that the US claim was a claim of direct injury to the United States thus rendering access
to European courts useless, after having developed at length in the Application that there was a huge damage
to US companies, and having based its request for the repeal or setting aside of the Regulation on that damage,
was not very credible. Mr. Dewost wished to inform the Council in this connection that industry had found its
way to the courts and that there were three court cases pending at present in the United Kingdom, Ireland and
the European Union.

12. Last but not least, having not succeeded in their pressures on the European Union to get
Regulation 925/1999 purely and simply repealed because they considered it hurt some industrial interests, the
United States now turned to this Council, asking it to order the Member States of the EU to procure their
release from their obligations under the Regulation, which had been enacted according to the competencies and
rules of procedure of the European Union Institutions.

13. This was a brand new approach. The fifteen Member States which Mr. Dewost was
representing today were active Members of this Organisation; they supported ICAO’s work and trusted that
this work was essential for an orderly and sustainable development of world civil aviation. They had the utmost
respect for the Council and for President Kotaite’s competence and skills in this respect. But the way this
Organisation had been successful was a classical way of progressive consensus-building among its Members.
Those Members were sovereign States which had accepted well-defined limitations of competencies whilst
ratifying the Chicago Convention. They could not be deemed to have surrendered globally their competencies
in the whole field of civil aviation and, all the more, in the field of environmental protection.

Part I[-Detailed Reply to the United States’ Response
Introduction—the nature of the preliminary objections

14. Turning to his detailed, point-by-point reply to the US Response of 15 September 2000,
Mr. Dewost, by way of introduction, wished to offer some comments about the nature of the fifteen
EU Member States’ Preliminary Objections, which had been taken as a denial of the Council’s competence
to deal with the questions posed by the Application. This was a misunderstanding. The Preliminary Objections
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concluded with the statement that “the ICAO Council has no jurisdiction to handle the matter presented by the
Applicant”. This formulation had been textually drawn from Rule 5 of the Council’s Rules for the Settlement
of Differences and in fact referred, as the content of the preliminary objections made clear, only to the
admissibility of the Application in its present form and at the present time—not of course to the competence of
the Council to decide a dispute of this kind. If there had been any misunderstanding about the fifteen States’
attitude arising out of this formulation, Mr. Dewost asked that the Council accept their apologies for not being
sufficiently clear from the outset.

15. The Preliminary Objections were indeed not challenges to the Council's competence; they were
challenges to the United States’ right to bring this case before the Council at this time and to its right to demand
the issuing of orders to Contracting States of ICAO.

16. As was made clear in their Preliminary Objections, the fifteen EU Member States fully
recognised—and wholeheartedly supported—the role of ICAO in establishing global standards for all matters
affecting the safety, regularity, and efficiency of air navigation, and also the role of the Council in resolving
disputes on the interpretation and application of the Convention and its Annexes. Mr. Dewost wished to
reassert formally the unambiguous will of the fifteen EU Member States to co-operate fully in the
development of ICAO policies in the field of noise standards and other environmental policies and to promote
their respect through efficient methods such as the audit method that ICAO was successfully developing in the
field of safety.

The Negotiations
Introduction
17. Highlighting the importance of prior negotiations, Mr. Dewost clarified that the preliminary

objection relating to the absence of negotiations was not a formal and technical legal nicety; it was of real and
fundamental importance.

18. The Council, as the key decision-making body of ICAO, had an essential role to play in
developing, formulating, and especially building consensus around the rules, policies, standards and
recommended practices that would allow international civil aviation to develop into the 21st Century. The
Council had also been given ajudicial role, to adjudicate disagreements between Contracting States. Thisrole,
if extended beyond reason, had the potential to distract the Council from, and destroy thenecessary climate for,
its main role of consensus building. That was why the Convention so clearly and so wisely provided that
adjudication of disagreements by the Council should be a last resort, that is, it should only be available after
negotiations had failed. That was also why the Convention provided that the disagreements which could be
adjudicated in this way must relate to clearly defined legal questions "relating to the interpretation or
application of the Convention", and not to disguised disputes on policy. Policy questions must absolutely be
resolved by the Council acting in its consensus-building mode, not in a conflictive, dispute settlement mode.

19. It was, of course, possible for the legal issues about which there was disagreement to be
defined during the litigation, but there was a significant difference between defining the legal issues before
bringing of a case to an adjudicatory body and doing so during the proceedings. For one thing, it was much
more difficult to come to a settlement in the heat of a dispute than before it had started. But perhaps more
importantly, the fact of defining the exact scope of the legal disagreement helped to find a way of reconciling
the conflicting positions. Once the meaning of "non-discrimination" provisions of the agreement or the relevant
provisions relating to ICAO standards and recommended practices had been debated between the parties and
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some measure of agreement reached as to their meaning, it would be much easier to identify and possibly agree
on the various options available to the parties. Such a debate might well have led the parties to this dispute to
consider changes to the Regulation that would have satisfied any legitimate legal concerns of the United States.
However, as was demonstrated by the documents annexed to the Preliminary Objections, the United States,
instead of engaging in this exercise, had simply reiterated its demand for the total repeal of the Regulation.

20. The respondent States were ready to enter into proper negotiations with the United States. But
for this to happen, it was necessary for the ICAO Council to tell the United States that this was what was
required by Article 84 as a precondition for asking the Council to become involved in the disagreement.

The historical record of the negotiations

21. Mr. Dewost next answered the United States’ detailed arguments on the historical record of
the negotiations, on what it termed "the legal standard" contained in Article 84, and on the question of whether
the negotiations needed to relate to specific legal claims. He noted that the United States alleged in Sections 1.1
and 1.2 ofits Response that the history of the dispute contained in Annex 1 to the Preliminary Objections was
“incomplete and inaccurate”.

22. On the question of completeness, there was no claim of course to have presented a complete
account of the contacts between the parties--merely the most recent and relevant documents. As the United
States recognised itself, these contacts had occurred at various levels and in various forms and “it would be
virtually impossible to set out a complete history” (page 2 of the US response). The documents were, to a large
extent, repetitious, but what mattered for the Council was whether any of the documents demonstrated, as
required by Article 84 of the Convention, the holding of negotiations to resolve a disagreement relating to the
interpretation or application of the Convention.

23. The further documents submitted by the United States—who, it must be remembered, had the
burden of proof—did not help prove that the negotiations required by Article 84 of the Convention had taken
place.

24. Before explaining why the contacts that had taken place did not satisfy the legal requirements

of Article 84, Mr. Dewost wished to highlight the following points:

* [t was clear from the documents submitted both by the United States and in the Preliminary
Objections that the United States’ concerns related to merchandise matters (the effect of Regulation 925/1999
on hushkits, engines and used aircraft) rather than aviation matters;

* Although the correspondence referred a number of times to Annex 16, nowhere did it
mention the provisions on which the United States was relying in this case, i.e. Articles 11 (Applicability of
air regulations), 15 (Airport and similar charges), 37 (Adoption of international standards and procedures),
38 (Departures from international standards and procedures) and 82 (Abrogation of inconsistent
arrangements) of the Convention and paragraph 1.5 of Chapter 1 to Annex 16;

* On the occasions where there had been an exchange of views as opposed to the sending of
démarches, this had related to policy issues, not legal issues of interpretation or application of the Convention;
and
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* The United States’ allegation that a letter of Mme de Palacio of 3 February 2000 "reflects
the common view of the parties that it had not been possible to resolve the dispute despite extensive
negotiations" was false. What Mme de Palacio had actually said in that letter was that consultations had been
undertaken to find a "mutually acceptable way forward " on the question of hushkitted aircraft and that
"unfortunately it has not so far been possible to find a way to resolve this problem." Clearly Mme de Palacio
was referring to attempts to find a policy agreement ("mutually acceptable way forward") and also considered
that it was still possible to find a solution (she had said "so far").

25. An effort had been made to settle the political dispute with the United States. The
correspondence showed an agreement ad referendum to an Action Plan and Joint Declaration on
23 February 2000 establishing common objectives for the 33rd Session of the ICAO Assembly in 2001 on the
definition of a new standard on aircraft noise and rules for transition towards this new standard. On page 5 of
its Response, the United States sought to dismiss this as "irrelevant" and "unsubstantiated."

26. Mr. Dewost was confident that the Council would come to its own view of the relevance of
this agreement in establishing the fifteen EU Member States’ good faith. On the issue of its substantiation,
Mr. Dewost wished to submit to the Council a letter dated 1 March 2000, in which the United States industry
rejected the Action Plan and Joint Declaration and demanded that legal proceedings be pursued. However,
the essential point on the inadequacy of the negotiations was that the United States had never engaged in a legal
debate on why or how the Regulation could be considered to be contrary to the Convention. This was despite
the initiative which had been taken, in a letter dated 26 February 1999 from the responsible Member of the
EU Commission to the United States Secretary of State for Transportation, to explain why it was considered
that the Regulation could not be considered as a new noise standard, had no effect on noise certification, and
could not be considered inconsistent with Annex 16 or discriminatory or unjustified. No response had been
forthcoming from the United States to the arguments contained in that letter.

27. It was noteworthy that when the effective date of the Regulation had been suspended, United
States Secretary of State Daley had welcomed the opportunity that this gave to work bilaterally and
multilaterally on a solution to the underlying problem of airport noise. Secretary of State Daley had made at
that time in his statement no mention of any legal objections to Regulation 925/1999 and had indicated that the
United States considered the concerns about aircraft noise to be legitimate. The United States did not in fact
contest that it had not set out the legal basis of its complaint before referring the disagreement to the Council.
Its real arguments were that a failure of settlement by negotiation was a precondition for the Council to decide,
rather than for an application to be made, and that negotiations did not have to cover legal claims.

The legal standard

28. Addressing these arguments in order, Mr. Dewost stated firstly that the United States sought
to escape the consequences of its failure to seek to settle the dispute by negotiation by arguing that the “legal
standard” in Article 84 applied as a condition for the Council to take a decision, not as a condition for a
Contracting State to refer a disagreement to the Council. This argument was based on a fundamental
misinterpretation of Article 84 of the Convention, which stated that “If any disagreement between two or more
contracting States relating to the interpretation or application of this Convention and its Annexes cannot be
settled by negotiation, it shall, on the application of any State concerned in the disagreement, be decided by
the Council.” The Council decided on the application of “any State concerned”, and the application could only
be made if the disagreement "cannot be settled by negotiation." It was clear from the text that the application,
as well as the decision, must come after the failure of negotiations.
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29. The United States was arguing that the failure of negotiations could occur after the application,
at any time during the proceedings prior to the taking of the decision by the Council. This was a contorted
reading of the text that made no sense. If the parties to a dispute settled their disagreement before the Council
decided, there would be nothing left for the Council to decide. The purpose of including in Article 84 a
requirement that the "disagreement cannot be settled by negotiation" was to ensure that the parties first try to
settle their disagreements themselves before referring them to the Council for decision. If this had not been the
intent of the drafters of the Chicago Convention, they would surely have simply omitted any reference to a
requirement that the disagreement "cannot be settled by negotiation."

30. The United States sought to argue that the standard for initiating a proceeding under Article 84
was that specified in Article 2(g) of the Rules for the Settlement of Differences—‘that negotiations to settle the
disagreement had taken place between the parties but were not successful.” There was no conflict between the
Rules and the Convention; the phrases meant exactly the same. Indeed, by specifying that an application must
explain that negotiations had taken place but had not been successful, the Rules confirmed the view that
negotiations to settle the dispute were a pre-condition for the making of an application.

31. The above view of the meaning of the obligation to negotiate, i.e. that it was a pre-condition
for the making of an application under Article 84, had also been shared by the judges of the International Court
of Justice ("ICJ") when considering the appeal by India against the Council's decision on its jurisdiction to hear
the disagreement referred to it by Pakistan. For example, Judge Onyeama had had the following to say in his
separate opinion: “It seems to me that the first requirement of Article 84 is that a disagreement between
contracting States should first be negotiated. This requirement fully accords with the expressed desire to avoid
friction.” (In Appeal Relating to the Jurisdiction of the ICAO Council, Separate Opinion of Judge Onyeama
of 19 January 1972, ICJ Reports 1972, page 87).

32. The separate opinion of Judge Onyeama dissented from the view of the rest of the majority
on the question of the jurisdiction of the ICJ to hear the appeal, but agreed with the majority on the competence
of the Council to decide the disagreement. However, the above quoted section did not contradict any statement
by the majority or by itself lead to the conclusion that the majority was wrong. The majority had considered
that the ICJ was competent to hear the appeal essentially because a decision on jurisdiction could determine
the outcome of a case. The real question—whether the "dispute" that must be the subject of the negotiations may
be a dispute about policy, or must rather be an articulated disagreement about the interpretation or application
of the Convention—would be addressed in a moment.

33. In conclusion of the issue of the "legal standard" Mr. Dewost added that even if the United
States were correct, it would mean that the proceeding should be suspended so as to allow negotiations to take
place before the Council could decide. The respondents had, he believed, made abundantly clear their
willingness to engage in such negotiations.

Negotiations must cover legal claims

34. The US finally admitted itself that, for a complaint under Article 84 of the Convention to be
admissible, "an applicant may be asked to prove that negotiations were held but were unsuccessful." (Statement
of Response of the United States attached to Memorandum SG 1674/00 of 27 September 2000, page 7). The
United States avoided specifying, however, on what subject negotiations must be held. The more important
issuein respect of this preliminary objection was not whether contacts had taken place, but whether they needed
to, and did, cover articulated legal claims.
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35. Article 84 was clear; it provided that the "disagreement" which could not be settled by
negotiation and was to be referred to the Council must relate to the “interpretation or application of this
Convention”. As already explained, the United States had never articulated issues of interpretation or
application of the Convention. The rationale for requiring negotiations to define the legal issues in dispute was
precisely to distinguish legal from political disputes.

36. As was indicated in the Preliminary Objections, the Council should not, in Article 84
proceedings, be asked to adjudicate political disputes between individual Contracting States. This was not only
an abuse of the procedure, it would also undermine its very function.

37. The respondents’ view of the requirements of Article 84 was borne out by the international
law cases cited in the Preliminary Objections.

38. The United States singularly failed to comment on the explanation of the meaning of the term
"dispute" or "disagreement", referred to in the Preliminary Objections, that had been given in a judgment of the
International Court of Justice in the case Nicaragua vs Honduras. The United States sought to confine its
comments to the Continental shelf case, which the the respondents had only mentioned in connection with the
meaning of "negotiations". The real question here was the "dispute" or "disagreement" that must be the subject
of the negotiations. Article 84 of the Convention clearly stated that it must relate to the “interpretation or
application of this Convention and its Annexes”. That this was also the generally applicable rule in
international law was demonstrated by the following extract from the Nicaragua vs Honduras case just referred
to: “The Court, as a judicial organ, is ... only concerned to establish, first, that the dispute before it is a legal
dispute ...”.

39. In its Response, the United States failed to deal with this issue. Section 1.4 of its Response
was entitled "Negotiations need not cover specific legal claims," but the text that followed did not deal with this
question. It discussed instead the entirely separate issue of the degree of probability that was required that
further negotiations would not resolve the dispute. This question however did not arise until the legal claims
were identified. As demonstrated above, the contacts that had preceded the Application had not identified legal
claims.

40. The section of the opinion of Judge Onyeama in the case between Pakistan and India quoted
above further confirmed the fifteen EU Member States’ point of view. It stated that:

“What is to be negotiated is a disagreement relating to the interpretation or application of the
Convention; that is to say, a difference of opinion as to the meaning of some provision of the
Convention, or as to how such a provision should be applied between contracting States in the field
of aviation." (In Appeal Relating to the Jurisdiction of the ICAO Council, Separate Opinion of
Judge Onyeama of 19 January 1972, ICJ Reports 1972, page 87)

Conclusion

41. For the above reasons, the respondent States asked the Council to declare the Application
inadmissible at the present time, since the necessary preliminary negotiation on the legal subject matter of the
disagreement had not yet taken place, and to reserve its adjudicatory function for a time when this
pre-condition had been complied with.
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The Local Remedies Rules

42. Mr.Dewost was pleased to note that the United States accepted that the local remedies rule
existed and that it was correctly stated in the Ambatielos case, in the passage that the United States itself
quoted, as meaning that:

“the State against which an international action is brought for injuries
suffered by private individuals has the right to resist such an action if the
persons alleged to have been injured have not first exhausted all the
remedies available to them under the municipal law of that State.”
(Response of the United States, page 10)

The point made in the Preliminary Objections was that the injury about which the United States complained
was all damage to companies. It was true that the United States was not asking for damages, but it was relying
on injury to its companies, and its goal was to eliminate the Regulation for the benefit of its companies.

43. The United States could not deny, and had not indeed denied, that the Regulation was
presently subject to challenge before the national courts of EU Member States and before the European Court
of Justice. Although the grounds of challenge to the Regulation in the cases presently with the European Court
of Justice for consideration were to a large extent, but not entirely, different to those sought to be presented
to the ICAO Council, the plain fact was that if those cases were successful, both the Applicant in those cases
and the United States would have achieved the remedy desired - the Regulation being rendered unenforceable
in the European Union. That was an additional reason why it would be wise to await the outcome of the
litigation before engaging in complex legal adjudication before the Council.

The Requested Relief
Introduction--the arguments of the United States

44, The third preliminary objection against the Application, i.e. concerning the excessive remedies
demanded by the United States, had, as mentioned above, been misrepresented as an attack on the competence
of the Council.

45. As the key decision-making body of ICAO, the Council had been given very considerable
powers and duties. Amongst these were specific powers for the resolving of disagreements between
Contracting States. These powers, defined in the Convention, were to decide any disagreement between two
or more Contracting States relating to the interpretation or application of the Convention and its Annexes
which could not be settled by negotiation. These powers were not challenged. All that the responding States
challenged was the pretension of the United States that it could require the Council to impose new obligations
on a Contracting State, i.e., to order a Contracting State to take certain specific action.

46. Accordingly, what was at issue was not so much the powers of the Council, but whether an
individual Contracting State was entitled to demand that the Council issue orders to another Contracting State
concerning the way in which this State had to implement its obligations. The judicial role of the Council must
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be interpreted so as not to interfere with, and destroy the necessary climate for, its main role of formulating
and building consensus around the rules according to which civil aviation could develop.

47. The United States was asking the Council to go beyond declaring the correct interpretation
of the Convention, and to take this further step of ordering precise measures that were to be taken by a
Member to implement its obligations. This went further than allowed by the Convention and would constitute
a restriction of the sovereignty of Contracting States, which it was a purpose of the consensus-building
approach to protect.

48. The obligations which Contracting States had under the Convention were those that had been
accepted by them in concluding the Convention and those created under the Convention according to the
procedures set out therein. Article 84 of the Convention existed because there may be disagreements as to what
the obligations under the Convention were. The Council then was called upon to decide, subject to review by
the International Court of Justice, what these obligations were, but not to create new obligations or to decide
how the obligations which existed were to be fulfilled. Either an obligation existed or it did not. A decision
by the Council under Article 84 could not create it. Therefore, the Council could indeed declare the existence
of an obligation to cease the violation, but could not dictate to the party concerned how precisely to bring itself
into conformity with its obligations under the Convention.

49. Regulation 925/1999 had not been adopted in application of the Convention or its Annexes.
The United States’ case was that various provisions of the Convention and its Annex 16 prohibited measures
such as the Regulation. The disagreement between the parties was therefore about the interpretation of these
provisions, and the task of the Council was to decide the disagreement by declaring the correct interpretation
of those provisions. The obligation to respect those provisions as so interpreted, i.e. to implement a
Contracting State's obligations, derived directly from the Convention without any need for the Council to set
it out.

50. The United States seemed to be making a number of arguments to the effect that such a power
to make orders must be implicit in the Convention. These were:

that the pleadings in the Article 84 case brought by Pakistan against India contained
requests for the Council to issue orders to India;

+ that "International tribunals" grant relief of the kind requested by the United States;

+ that the Respondent's position would deprive the Council of powers essential to perform
its duties;

+ that Article 87 of the Convention referred to airlines "failing to conform™ to decisions
of the Council and Article 88 spoke of Contracting States being "found in default";

« that Article 2(g) (sic) and Article 13(2) of the Rules implied that the requested relief was
available; and
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« that International law required a State that was found in breach of international
obligations to cease the illegal conduct and make reparation, and the Council must have
the power to determine the existence of such obligations.

ICAO precedents

51. There was no precedent of the Council ordering a Contracting State to take certain action,
as the previous cases had never reached that stage. It was true that Pakistan had asked the Council to award
damages on the occasion of its dispute with India. There had, however, been no debate on the admissibility
of such a request, and the merits of the dispute had never been adjudicated.

52. The request for the Council to make orders had not, however, escaped comment from the ICJ.
Judge Dillard, who was in "fundamental agreement with all the conclusions of the ICJ and the reasons
supporting them", had commented as follows in his separate opinion, rendered "especially as the thrust of
India's main contention has implications reaching beyond this particular case."

The Council has no general power to adjudicate disagreements among
contracting States. Its powers are strictly derivative and thus depend on the
terms of the Convention and Transit Agreement.

Article 84 of the Convention and Article II, Section 2, of the Transit
Agreement (by reference to Article 84) confer the power to decide ‘... any
disagreement between two or more contracting States relating to the
interpretation or application’ of the Convention and its Annexes”.

53. It was clear to the fifteen respondent States, at any rate, that there was no power for the
Council to award damages or otherwise to impose on a contracting State obligations which were not in the
Convention itself.

The powers of “international tribunals”

54. The United States claimed that "international tribunals" automatically had the powers that
it was asking the Council to assume. In fact, the only "international tribunal" it referred to was the ICJ. It was
clear that the ICJ was vested with wider powers under its statute than was the ICAO Council in the settlement
of disputes under Article 84 of the Convention. Article 36 of the Statute of the ICJ gave the ICJ power to
decide all claims referred to it and specifically jurisdiction in disputes over the interpretation of treaties, any
question of international law, breaches of international obligations and the nature and extent of the required
reparations.

55. The fifteen EU Member States agreed, of course, that international law created an obligation
for a State responsible for a violation of international law to cease its illegal conduct and make reparation. The
American Law Institute and the International Law Commission of the United Nations (“ILC”), referred to by
the United States, correctly stated the principle. However, the point was that the ICJ had jurisdiction to
entertain claims relating to these obligations. According to Article 36 of its Statute, it had jurisdiction over
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"all cases which the parties refer to it" and Article 38 provided that it was to apply international law and gave
a complete definition of the sources of international law.

56. The ICAO Council was of course a very different body from the ICJ. It was not a court and
should not be transformed into a permanent court. It was principally a policy-making and management body.
The settlement of legal disagreements was only an ancillary and, one would hope, very occasional function.
The Convention wisely limited the role of the Council in this regard to deciding a disagreement on the
interpretation or application of the Convention by making a declaration as to who was right and who was
wrong, and did not go on to ask the Council to make orders as to how a contracting State should behave in
the future.

57. The Council had recognised the different nature of its powers compared with those of the ICJ
when it had drawn up its Rules for the Settlement of Differences. Article 15, which set out the required content
of the Council decision on a disagreement, merely provided that it should state “the conclusions of the Council
and its reasons for reaching them". This was in sharp contrast to the Rules of the ICJ, which provided that a
judgment shall state its “operative provisions." The terms of the Council's Rules were otherwise quite close
to those of the ICJ on which they were based. But the deliberate change in terminology on that point was a
reflection of the fact that the Council had purely declaratory powers in dispute settlement under the
Convention.

58. The United States sought to find support for its "inherent powers" theory in the Third Report
on State Responsibility of ILC. It misquoted the ILC, however, and the actual words of the ILC in fact
supported the opposite position. What the ILC had actually said was that :

The Commission is of the view that all that international law - and
international bodies - are normally fit or enabled to do with regard to
internal legal acts, provisions or situations is to declare them to be in
violation of international obligations and as such sources of international
responsibility and further to declare the duty of reparation, such reparation
requiring, as the case may be, invalidation or annulment of internal legal
acts onthe part of the author State itself. (Paragraph 9 of the Commentary
to Article 7 (now Article 43) of the draft Articles on State Reponsibility.
Draft Articles provisionally adopted on second reading by the Drafting
Committee (1998) Source: United Nations Doc. A/CN.4/L.569,
4 August 1998. The United States referred in its Response to the Third
Report which was quoting from the commentary.)

59. It was clear from the terms used ("all that international law - and international bodies - are
normally fit or enabled to") that the ILC had been describing the maximum powers that may be given to
international bodies. It was not affirming that they automatically or implicitly had such powers.

60. The other point to make about this statement of the ILC was that it made clear that the powers
of international tribunals with respect to internal acts is to make declarations. There was no power to grant
orders or injunctions in respect of internal acts of States. That the Chicago Convention was no exception to
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this general rule was clear from the fact that the power to decide legal disputes was limited to the
“interpretation and application” of the Convention..

61. In other international organisations with dispute settlement powers, it was a generally
recognised fact that there were normally a number of ways to “bring a measure into compliance”, including
modification as well as the removal of the measure, and the taking of separate action to solve the dispute.

62. Where States intended to give the organs of the international organisations that they created
the power to impose on Members the means by which certain obligations were to be implemented, they
specifically provided for this. This fact was illustrated by the provisions of the Constitution ofthe International
Labour Organisation (ILO) which provided in its Article 26 that the ILO Governing Body could establish a
Commission of Inquiry which may issue a report containing "recommendations as it may think proper as to
the steps which should be taken to meet the complaint and the time within which they should be taken"
(Article 28). In case of non-acceptance of the recommendations, the matter could be referred to the ICJ, and
in this respect Article 33 specified that:

In the event of any Member failing to carry out within the time specified the
recommendations, if any, contained in the report of the Commission of
Inquiry, or in the decision of the ICJ, as the case may be, the Governing
Body may recommend to the Conference such action as it may deem wise
and expedient to secure compliance therewith.

The Chicago Convention did not, of course, provide for the Council to adopt recommendations of this kind.

63. The United States was asking the Council to assume powers to restrict a Contracting State's
options for compliance by requiring repeal of the Regulation. This would not only interfere with that choice,
in the absence of any legal basis, it would also be a disproportionate and inappropriate interference in the
sovereignty of Contracting States, who alone were in the position to know how they could best implement their
international obligations.

The Council is able to perform its duties within its existing powers (Articles 82 and 83 of
the Convention)

64. The United States was also claiming that "the authority to ‘create new duties’ applicable to
States found in violation of the Convention ... is essential for the Council to fulfil its mandate to resolve
disputes, as anticipated by the Convention." (Page 20 of the United States’ Response). The Convention
contained the dispute resolution mechanism that the Contracting States wanted to create - not the one that the
United States would like to apply to other countries in order to secure an effective solution to its perceived
problems. The general rule in international law was that States were their own judge of what their obligations
were and how they would implement them. The system was based on the presumption that States would fulfil
their obligations, once it was clear what they were, in good faith. It was also based on the principle of State
sovereignty. Most international agreements did not have any dispute resolution mechanism.

65. The power of the ICAO Council to make declarations of the correct interpretation or
application of the Convention was essential in order to carry its function, which was to decide disputes. The
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15 EU Member States had never disputed this power. They failed to see how the United States could consider
that the supplementary powers that it was asking the Council to assume derived from Articles 82 and 83 of
the Convention.

66. Footnote 14 of the Response attempted to import some reasoning into the United States'
undeveloped argument by quoting Article 82 of the Convention out of context and suggesting that Article 82
required the abrogation of inconsistent agreements. The EU Regulation was not of course an agreement but,
quite apart from this, Article 82 simply did not say this. The full text of the sentence of Article 82 from which
the United States quoted in its footnote 14 was:

A contracting State which, before becoming a member of the Organization
hasundertaken any obligations toward a non-contracting State or a national
of'a contracting State or of a of a non-contracting State inconsistent with the
terms of this Convention, shall take immediate steps to procure its release
from the obligations.

67. It was clear that this provision was not providing for an obligation consequent upon a
decision rendered under Article 84 of the Convention, but merely an obligation consequent upon accession to
the Convention.

68. The United States' reference to Article 83 of the Convention was perplexing. The United
States was suddenly claiming that the Regulation was “inconsistent with”” Article 83 of the Convention, which
it claimed "permits States party to the Convention to enter only into those arrangements that are not
inconsistent with the provisions of the Convention". Article 83 had not been invoked in the Application and
could not now be used to allege an inconsistency with the Convention.

69. But more importantly, beyond this procedural point, Article 83, which was entitled
"Registration of new arrangements" was not prohibiting any kind of arrangement; it was providing a right to
enter into certain arrangements and creating an obligation of registration. It stated that:

Subject to the provisions of the preceding Article, any contracting State may
make arrangements not inconsistent with the provisions of this Convention.
Any such arrangement shall be forthwith registered with the Council, which
shall make it public as soon as possible.

70. Article 83 therefore related to the registration with ICAO of bilateral air services agreements.
It did not require the registration with the Council of every measure that Contracting States may adopt in the
field of civil aviation.

The other dispute settlement provisions of the Convention--Articles 87 and 88
71. The United States also argued that the claimed powers were implicit in Article 87 of the

Convention, which referred to airlines "failing to conform" to decisions of the Council and Article 88 which
spoke of Contracting States being "found in default".
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72. How could the existence of sanction provisions necessarily require that the Council had to
impose specific duties on a Contracting State at the end of an Article 84 proceeding? The sanctions could be
imposed once it was established that a Contracting State had taken no action to comply with its obligations
or had taken inappropriate action. There was no need for the means of implementation to be defined in
advance. Indeed, the existence of sanctions provisions demonstrated that the Contracting States intended to
provide in the Convention for all the necessary powers of the Council. The fact that they did not provide for
Council to order a Contracting State to take specific action demonstrated that they did not consider that this
was necessary.

73. Also, Article 87 only applied in the special case of a dispute concerning international airlines
and provided for a decision by the Council on whether an airline was conforming to a final decision under
Article 86, i.e. following an appeal. The fact that no equivalent decision by the Council was envisaged in the
case of compliance measures which needed to be taken by States by opposition to airlines, even following an
appeal, confirmed the view that no such power existed with respect to States, a fortiori prior to appeal.

74. Article 88 provided for the case of States found in default, but such a decision was reserved
for the Assembly. Again, this confirmed that the role of the Council in dispute settlement was to declare the
correct interpretation and application of the Convention as provided in Article 84. This role was essential and
Mr. Dewost wished to stress again that the fifteen States which he represented fully supported it.

Articles 2(f) and 13(2) of the Rules

75. The United States also argued that the existence of the claimed supplementary powers was
evidenced by the requirement in Article 2(g) of the Rules for an applicant to specify the relief that it requested.
Mr. Dewost assumed that the reference to Article 2(g) was a textual mistake and that Article 2(f) was intended
to be invoked.

76. Article 2(f) of the Rules was perfectly consistent with the view of the fifteen EU Member
States of the powers contained in Article 84. The fact that the Rules invited a complainant to state the
requested relief was simply designed to encourage applicants to specify clearly the issue of interpretation or
application on which they were requesting a ruling. The form of the relief would still be however a declaration
of which party was right, not an order for a Contracting State to take specific measures.

77. The United States also argued that a power to "grant the requested relief” must exist because
Article 13(2) of the Rules provided that when the Council appointed a Committee, this Committee prepared
a report including “findings of facts and the recommendations of the Committee". The United States assumed
that the reference to "recommendations” could only refer to a recommendation to take appropriate corrective
measures.

78. For the fifteen EU Member States, it was clear from Article 13(1) of the Rules that the
Committee made its report and therefore its recommendations to the Council, not a Contracting State. These
were recommendations for Council decisions on the disagreement relating to the interpretation or application
of the Convention.
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79. Wherethe Rules envisaged recommendations to Contracting States, they made this clear. This
was done, for example, in Articles 25(2) and 26(3) contained in Chapter VI of Part III, which was not of
course applicable to these proceedings. In any event, recommendations were not orders.

The US requests for the Council to go beyond declaring the correct interpretation of the
Convention seeks to establish a precedent drastically changing the role of the Council

80. The United States argued that since international law required a State that was found in
breach of international obligations to cease its illegal conduct and make reparation, the Council must have the
power to declare or "to determine the existence" of such obligations and therefore order the taking of remedial
measures. Mr. Dewost reminded the Council that the United States requested it order the fifteen EU Member
States to "procure their release from their obligations under the Regulation."

1. As had already been explained, the fifteen EU Member States did not contest that the Council,
acting under Article 84 of the Convention, may declare the existence of a violation; they did however object
to the United States’ assertion that the Council must go further and specify how a Contracting State should
carry out its obligations once their existence had been established. A Contracting State was not entitled to
require the Council to dictate to another Contracting State which measures should be employed. This would
create a precedent drastically changing the role of the Council.

82. There are presently - this was an open secret - several bilateral disputes between Members
of this Organisation which involved the respect of Article 15 of the Chicago Convention, insofar as some of
the contested practices were not in conformity with the principle of "like uniform conditions ... to the use, by
aircraft of every contracting State, of all air navigation facilities..." (Article 15 of the Convention).

83. Would one imagine, in the same vein as the present request of the United States, that this
Council would rule on all these bilateral cases and order that those national laws or regulations be repealed
or set aside? Obviously not. The United States themselves would certainly not accept that an order of the
Council would repeal or set aside an Act of the United States Congress. Therefore, for that third reason,
Mr. Dewost urged the Council to consider the United States’ complaint as not being admissible under
Article 84 procedure.

Conclusion

84. For the reasons given, only the first point of relief requested in the United States Memorial
was justified or indeed necessary. Once the obligations under the Convention had been fully determined and
if violations of those obligations established, there was automatically an obligation to remove the violations.
An addition of a request to bring the Regulation into conformity with those obligations was the maximum
supplementary relief that could be justified.

Time Limits

85. Before making some general concluding remarks, there was one final matter that Mr. Dewost
wished to deal with. It arose because the United States had ended its Response with a request that the Council,
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in the event that it rejected the Preliminary Objections, deny any further requests that the respondent States
might make for additional time to file the Counter-Memorial.

86. For the record, Mr. Dewost had to say that the fifteen States which he represented objected
to this pre-emptive and premature request. He would be happy to explain why this request was inadmissible
at the present time, if the need arose.

Part IlI--Concluding Remarks
General conclusion

87. For all the above reasons the fifteen EU Member States asked the Council to decide the
questions raised by the Preliminary Objections as follows:

» The Application is inadmissible at the present time since the United States has failed to
demonstrate that there is a disagreement with the Respondent relating to the interpretation or application of
the Convention and its Annexes that cannot be settled by negotiation;

+ The Application is inadmissible at the present time since the United States has failed to
exhaust the remedies that are available in the legal systems of the Respondent;

+ The second to fourth items of requested relief are inadmissible since the first item fully
describes the form of decision which a Contracting State is entitled to request the Council to take under
Article 84 of the Convention.

88. The fifteen respondent States also asked the Council to dismiss the United States' request to
preclude in advance the granting of more time for the filing of a possible Counter-Memorial.

89. Mr. Dewost wished to end these pleadings on a note of hope. There had been recently, in
Seattle, promising working within the Committee for Aviation Environmental Protection (CAEP). Experts
were developing models, whichmight lead to a global agreement on noise standards including flexible regional
solutions. The fifteen EU Member States were very keen to contribute to the progress of this work and
Mr. Dewost was authorised to say that the European Union, as such, was very much open to envisage specific
exemptions or timetable derogations for certain nations which might encounter difficulties in implementing
the new standards.

90. Mr. Dewost reminded the Council that the contested Regulation would only start to apply to
third country operators on 1 April 2002. There was therefore a time space up to 2002 allowing the parties
concerned to make progress together within ICAO bodies with the aim of finding, by consensus, an acceptable
solution to all Contracting States. The fifteen Member States of the EU did trust that ICAO was the
competent and appropriate forum to deal with environmental problems linked to the development of civil
aviation.
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91. The legal route chosen by the United States was therefore not only improper in legal terms,
but led tem nowhere except to the risk of endangering the results of ongoing work within ICAO to which EU
was very much dedicated.

92. Thelatest United States position, as Mr. Dewost understood it from the demarches that it had
undertaken in the fifteen capitals of the EU Member States concerned, was that both parties should negotiate

with the personal assistance of the President of the [CAO Council. Mr. Dewost’s legal position was that the

negotiations referred to in Article 84 of the Chicago Convention, as a precondition for filing an application,

had never taken place. Defining the exact scope of the legal disagreement might moreover help to find a way
of reconciling the two parties’ positions. Ifthe United States Administration was now ready to negotiate on
this basis, the fifteen Member States which Mr. Dewost represented had always been ready to do so and would
willingly proceed at this time. They were convinced that the future of ICAO did not reside in the development
of bilateral litigation based on a distorted reading of Article 84 of the Convention. The future of ICAO lay in

its technical and legal competence and its ability to develop rules through consensus building and to see to it

that they were respected through appropriate controls.

93. The Council next heard a presentation by Mr. D.S. Newman, the Authorized Agent of the
United States, who recalled the 1996 dispute concerning Cuba and United States, the difficult issues raised
in that proceeding, and the skilful manner in which the Council had overseen negotiations which had led to a
conclusion and the very skilful hand of its President in guiding the parties to an appropriate resolution.
Whereas very complex issues had been brought in that claim, the issues that arose in this proceeding -
speaking now of the Preliminary Objections - were not, in his view, particularly complex. Mr. Newman
hoped that his words in this opening statement would assist the Members of the Council in framing the issues
that needed to be resolved today, and in understanding and appreciating the importance of these issues.

94. The United States had filed its Application Memorial in this case in March of the current
year, the Preliminary Objections had been filed in July, the United States had responded in September. The
EU Member States claimed that the United States’ claims brought in the Memorial were outside the
jurisdiction of the Council. The purpose of the hearing was to determine the scope of the Council’s
jurisdiction. It was not to review the merits of the United States’ Memorial or to consider whether additional
negotiations might be a means of resolving this dispute. It was not to condemn the EU Member States for
their unilateral action but to decide the Preliminary Objections. The Council would have to act, in deciding
this matter, in a fashion to preserve its existing authority and therefore each of the Preliminary Objections
would have to be rejected. The Rules required that the Council decide the Preliminary Objections before any
further steps were taken.

95. There were themes that ran through the Preliminary Objections. They suggested that ICAO
should not interfere with States acting to address their political, economic or other concerns regardless of
whether those actions violated the Chicago Convention. In negotiations, the EU Member States had focussed
on their regional concerns; the United States had focussed on global concerns. In their first exhibit to the
Preliminary Objections, a document entitled “Common Conclusions”, the EU Member States noted “the
European concern regarding short-term deterioration of the noise situation at community airports’ and referred
to the United States’ concern regarding the need to maintain uniform global aviation standards developed
under the umbrella of ICAO. As the EU Member States acknowledged, those were the positions throughout
the negotiations; they were the positions today. They prevented successful negotiation of this dispute and
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required the United States’ filing its Article 84 Memorial because of United States’ concerns over unilateral
action that violated the Chicago Convention. The United States did not condemn all unilateral actions, but
the Convention had rules. There were limitations, such as the prohibition on discrimination, that limited a
State’s rights when it was acting unilaterally.

96. Setting out his three objectives for this opening statement, Mr. Newman indicated that he
would first review briefly Regulation No. 925/1999 and the claims of the United States, providing only that
information that was necessary to resolve the objections. Second, he would review the Preliminary
Objections and explain why each of them must be denied to preserve the Council’s authority. Finally, he
would discuss the implications of the Preliminary Objections for ICAO and why they were of such concern.

97. Regulation No. 925/1999 could be described very briefly as a restriction on the registration
and operation in the European Union of certain types of aircraft, including hushkitted aircraftand aircraft that
hadbeen re-engined with certain types of engines. The affected aircraft were largely United States- registered,
although there were a number that were registered in other States. The EU “hushkits” Regulation excluded
certain aircraft from its restrictions. The exclusions discriminated, based upon the nationality of the aircraft.
The discrimination preferred aircraft registered in the EU Member States.

98. Mr. Newman summarized the United States’ claims set out in its Memorial, which very
clearly were issues regarding the interpretation and application of the Convention.

99. First, the United States argued that the Regulation violated Articles 11 and 15, which
prohibited discrimination based on nationality. When a State promulgated laws affecting international civil
aviation or permitted access to their public airports - as noted in describing the Regulation - it did discriminate
against aircraft registered outside the European Union.

100. The second United States claim was that the Regulation targeted specific aircraft types, most
of which were registered in the United States. This was a discrimination again under Articles 11 and 15,
based on the disparate impact. The European Union may have had environmental concerns and may continue
to have those concerns; those concerns must however be addressed in a non-discriminatory manner, and not
by excluding non-EU aircraft.

101. The third of the United States’ claims argued that the Regulation constituted a deviation from
ICAO noise standards, and that the EU Member States failed to comply with the procedures in Article 38 for
such deviations. Ifthe EU Member States wished to promulgate their own standards, the Convention allowed
them to do so, but it set out rules, and those rules had not been followed.

102. Finally, the United States claimed, and now asserted, that the Regulation caused the EU
Member States to reject United States noise certifications by restricting - on the basis of noise - aircraft that
had been certified by United States authorities as complying with the most stringent international noise
standards.

103. Turning to the objections raised by the EU Member States and the reasons why they must be
denied, Mr. Newman observed firstly that the EU States argued that negotiations had not been adequate.
Before filing its Memorial and Application, the United States had engaged in three years of diplomatic efforts,
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including written correspondence, technical level meetings, and high level meetings on both sides of the
Atlantic Ocean involving the Secretary of Transportation, the Secretary of Commerce and senior legislators.
How possibly could all of these efforts fail to satisfy any reasonable requirement for adequate negotiations?
The respondents - i.e. the EU Member States - appeared to admit the adequacy of the negotiations in a
quotation referenced by the Agent for the EU States: “Mme de Palacio acknowledged extensive consultations
that had been undertaken in order to reach a common understanding on a mutually acceptable way forward
on the question of so-called hushkitted aircraft”. That letter, which was Exhibit 7 to the Preliminary
Objections, specifically noted that it had not been possible to find a way to resolve the problem. These were
clear words of an authorized person and a direct viewpoint; what then could be inadequate about the
negotiations?

104. The EU States asserted in their Preliminary Objections that none of the questions of
interpretation and application of the Convention raised by the United States in its memorial had been
discussed. This was not correct. The United States had attached to its written response - Exhibit 2 for
example - written exchanges specifically on these points. At Attachment 2 was a letter from an authorized
United States representative to authorized representatives of the EU Member States, noting that the Regulation
deviated from ICAO noise standards; that it was based on a design, not a performance requirement; and that
it discriminated in favour of aircraft registered in the EU over identical aircraft registered in third countries
in provisions concerning transfers, leases and changes of registration. The letter also specifically noted that
the Regulation restricted hushkitted and re-engined United States aircraft certified by the United States as fully
compliant with ICAO noise standards. There were similar written exchanges but they would be redundant.

105. Noting the reference to Article numbers made by the Authorized Agent for the fifteen EU
Member States, Mr. Newman suggested that this was not a basis for determining negotiations inadequate.
As regards the real question, i.e. “what is the source of the requirement that a State set out its legal claims?”
Mr. Newman asserted that the only applicable requirement for filing an application memorial under Article 84
was set out in Article 2 of the Rules for the Settlement of Differences, the rules primarily applicable to this
proceeding. Therequirement was that negotiations to settle the agreement had taken place between the parties
and had not been successful. There was no issue for debate; this was a simple matter. There was no basis
for requiring that all legal arguments and Article numbers be set out in negotiations. There was no legal
requirement that all avenues for negotiation be exhausted. The requirement was that negotiations had been
held and not have been successful. The EU Member States apparently would like to change the 1977 Rules;
they may pursue that, but this was not an appropriate place.

106. Mr. Newman further noted that the United States had indeed exhausted all avenues even
though that had not been required, because the United States understood that the Council’s time was precious
and it did not lightly take to impose additional burdens on the Council unless it was unavoidable. Negotiations
had continued over a period of three years, including negotiations among high level officials, until a point at
which there had been an iimpasse. The two sides had had demands that were not compatible.

107. Mr. Newman noted that the Agent for the fifteen EU Member States had suggested that the
United States had failed to negotiate a proper amendment to the Regulation. He understand this to mean that
the United States had failed to settle on the terms demanded by the European States. That did not, under
international law, constitute a failure of adequate negotiations, it constituted a failure of concession and there
was certainly no requirement for one side to concede its position before filing an Article 84 Memorial.
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108. Turning to the second Preliminary Objection, Mr. Newman noted that the European States
argued that before the United States could pursue its rights under an international agreement, first companies’
nationals of that State must litigate their claims - whatever they may be, and whatever relevance they may
have to the claims of the State - in the local court. Mr. Newman suggested that this was a very dangerous
precedent, a precedent that no Member of the Council would like to see imposed upon its State, whereby a
State was held hostage to decisions of its nationals regarding private litigation before that State could attempt
to vindicateits rights in an appropriate international tribunal. Article 84 specifically stated that disagreements
between Contracting States relating to the interpretation or application of the Convention and its Annexes shall
be decided by the Council.

109. The argument of the European States was based upon the doctrine in international law
referred to as the “local remedies” rule. It did not apply where a State was pursuing a direct injury to that
State - its own claims - it applied where a State had only an indirect injury which derived from the claims of
its nationals, where the State was espousing claims of its nationals to recover damages where one of its
nationals had suffered a violation of its property rights or personal rights. The cases relied upon by the
European States in their brief all fell into that category. The Interhandel case cited in the Preliminary
Objections involved Switzerland defending the interests of particular nationals seeking restitution for their
property that had been seized. The case involving Electronica Cequla (ELSIE), also referred to in the
Preliminary Objections, had involved United States claims for damages suffered by an Italian company that
was wholly owned by United States companies. The Ambatielos case, also cited, had involved Greece
espousing a claim of a Greek national against the Government of the United Kingdom for damages suffered
due to non-compliance with a contract for the purchase of steamships. Certainly there were cases where a
State suffered injury and its nationals suffered as well; in fact, in most international agreements the agreements
were negotiated for the benefit of the nationals of the respective countries.

110. Mr. Newman observed that the European States would argue, if there were nationals injured
by an act of a foreign State, it was not possible to consider the claims of the State for violation of that
agreement. That argument was not correct, and was not supported by international law. Very similar issues
had been addressed in 1978, in arbitration involving the United States and France, and in 1992, in arbitration
involving the United States and the United Kingdom (the Heathrow arbitration). Both of these disputes had
arisen under bilateral air services agreements. The bilateral agreements - as everyone knew - shared a
common base with the Chicago Convention. Not only did they derive from the foundation of the Chicago
Convention, but they defined the rights of States, which rights benefitted the airlines of those States. Inboth
of the arbitrations just described, the arbitration tribunals had recognized that specific United States airlines
had been harmed by the actions of the foreign States; however, the arbitration tribunals had recognized that
the United States was pursuing its own rights, that under the relevant agreements no rights accrued directly
to the airlines and that the issues at stake certainly affected the particular airlines at that time but were much
wider than that because they affected airlines in the future. Decision of the cases had required an
interpretation of agreements that would guide the countries and their airlines in future relations. In all
respects, those decisions were pertinent to the present dispute.

111. Turning to the third of the Preliminary Objections, where the Council, it was argued, lacked
the power to grant the United States’ requested relief beyond determining that there were violations of the
Convention, Mr. Newman, while noting that the argument was incorrect with respect to its interpretation of
the Chicago Convention, more importantly noted that it was not a “Preliminary Objection”. In fact, it
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assumed that the Council would decide the dispute in favour of the United States, that there had been
violations of the Chicago Convention and its Annexes, and the question raised by this objection was “what
is the extent of the relief the Council may grant to the United States?”. The ICAO Council addressed many
difficult issues and it should be inits interest to avoid issues that were premature, and that need not be decided
at this point. Mr. Newman suggested that this Preliminary Objection may be dismissed at this point as
premature, but dismissed “with prejudice”, meaning that the European States could raise it at such future time
as the Council had decided the merits in favour of the United States.

112. In the interest of correcting misrepresentations of the United States argument, Mr. Newman
would rely on the Council Members to read the United States’ written submission for themselves, and asked
that they not rely on various representations by the Authorized Agent for the fifteen EU Member States as to
positions taken by the United States. It was not worthy of the Council’s time to now review any mis-
statements to the effect that the United States had asserted that all international tribunals had the power to
grant any type of relief. The United States’ submission discussed the Chicago Convention and the Rules for
the Settlement of Differences and explained why they gave the Council the powers to grant the relief requested
by the United States. Reference was made to principles of international law which acknowledged that as a
matter of general principles a finding that there had been a violation of international law was typically
associated with an obligation to cease the unlawful behaviour and to comply with the international obligations.
The EU States suggested it was unreasonable and beyond the Council’s power to grant even that relief. When
the United States’ submission referred to the memorial of Pakistan in the 1971 dispute, it was responding to
an argument raised by the European States that the United States’ request for relief conflicted with Council
precedent. The United States responded by saying “there is no Council precedent, the only relevant precedent
that might be considered is the prior request for relief”. Today the Council had heard the Agent for the fifteen
EU Member States agree that there was no Council precedent, and therefore the United States’ request could
not be inconsistent with any such precedent.

113. In its written submission the United States reviewed the several provisions of the Chicago
Convention and the roles in which it believed the power of the Council was implicit. The Authorized Agent
for the fifteen EU Member States had reviewed those Articles, and Mr. Newman would therefore refrain from
reviewing them again since Representatives on the Council could determine for themselves whether there was
intended the power for the Council to grant appropriate relief to resolve the dispute. He would refer only to
Article 54 of the Convention, para graph (j) indicating that the Council shall “report to contracting States any
infraction of this Convention, as well as any failure to carry out recommendations or determinations of the
Council”. It seemed this language was clear: the Council did not just find infractions but in addition it made
determinations that the State was obligated to carry out. When the time would come for the Council to decide
this issue, the United States anticipated the Council would determine that it had the appropriate authority, but
the time for decision on that authority need not be at the close of this hearing, as this objection could be
dismissed as premature.

114. Addressing his third objective for this opening statement, which was to discuss the
implications of the Preliminary Objections for ICAO and why they were of such concern, Mr. Newman
indicated that the United States had initiated this proceeding to address a unilateral action of the European
States that violated the Chicago Convention and its Annex 16. The Preliminary Objections would attempt to
diminish the Council’s power to address such disputes. The clear result was that it would be that much easier
for Contracting States to violate the Convention in the future through unilateral action. The first of the
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Preliminary Objections required the exhaustion of negotiations, a substantial new and perhaps impossible
burden on States secking to exercise Article 84 rights. Why impossible? Because after reviewing the
diplomatic efforts engaged in by the United States, over three years at the level of senior government officials,
if the sum total of all those efforts did not constitute adequate negotiations, how would any State meet the
burden that the European States would seek to impose? If the Council rejected these objections, it would have
the opportunity to oversee futurenegotiations. Future negotiations would be facilitated by the European States
setting out their position by filing a counter-memorial. Absent that, the United States would be in the same
position as before filing the Article 84 case. No further negotiations could take place until the European
position was seen.

115. Mr. Newman had been quite surprised to hear the Agent for the fifteen EU Member States
relate a demarche delivered to capitals of the EU Member States that the United States was now prepared to
negotiate, and would be very interested in seeing it, since it came as a great surprise to him.

116. The second Preliminary Objection, concerning exhaustion of local remedies, first and
foremost was problematic because it would subordinate States’ rights under international agreements to the
rights of their nationals which could be pursued, as the European States suggested, in local courts. The rights
of any State could not be held hostage to decisions of a foreign court. They were to be resolved in international
tribunals, such as ICAO. The United States recognized that Article 84 was a time-consuming process. The
United States had filed its Memorial and Application eight months earlier, and had still not seen the European
defence to its claims. Further delay for years while the matter proceeded in State courts would render
Article 84 useless, although perhaps that was the goal of the European States.

117. The third Preliminary Objection, as the United States noted it, was premature. It was not a
challenge to jurisdiction and could be dismissed on that basis alone. But of greater concern, it conflicted and
would render meaningless provisions of the Chicago Convention and the Rules, and it would diminish the
Council’s power to resolve disputes. In paragraph 44 of their Preliminary Objection, the European States
argued that the Council lacked power to do what was proper and just; the United States certainly could not
believe that the drafters of the Chicago Convention had intended that. If the Council did not have the power
under the Convention and the Rules to grant appropriate relief - and certainly the cessation of unlawful
behaviour and compliance with the Chicago Convention was minimal appropriate relief - then States engaged
in disagreements would be forced to turn to other fora to resolve their disputes or perhaps adopt unilateral
counter-measures. Certainly that was not the intention of the Chicago Convention.

118. In conclusion, the United States would ask that the Council reject the Preliminary Objections
which would deprive the Council and the Contracting States of reasonable access to an important tool for
dealing with violations of the Chicago Convention. Article 84 was a tool of last resort, and it was unfortunate
when States needed to rely upon it. Certainly ICAO and the Council exercised the greatest skill and were
most productive through consensual efforts to develop new standards, but there were times, when a
Contracting State refused to abide by its obligations under the Chicago Convention and sought to undermine
the work of ICAO, that Article 84 was an essential tool and had to be preserved. The denial of each of the
Preliminary Objections preserved the Council’s authority and its discretion in this case and in the future to
oversee negotiations, to settle disagreements or, if all else failed, to resolve them by decision.



Annex 13

-61- C-MIN 161/4

119. It was noted that at the next (161/5) meeting, the Authorized Agents would each be given an
opportunity to respond, after which the Council would proceed with the question period provided for under
Atticle 11 of the Rules for the Settlement of Differences, open to Members of the Council not parties to the

dispute.

120. The meeting adjourned at 1320 hours.
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1. Air Navigation 11-5

3. Member States should be allowed a full three months for notifying disapproval of adopted SARPs amendments;
in establishing a date for notifying disapproval the Council should take into account the time needed for transmission of
the adopted amendments and for receipt of notifications from States.

4, The Council should ensure that, whenever practicable, the interval between successive common applicability
dates of amendments to Annexes and PANS is at least six months.

5. The Council, prior to the adoption and approval of amendments to SARPs and PANS, should take into account
feasibility of the implementation of SARPs and PANS by the intended applicability dates.

6. The Council, taking into account the definitions of terms “Standard” and “Recommended Practice”, should
ensure that new Annex provisions, uniform application of which is recognized as necessary, are adopted as Standards,
and that those new provisions, uniform application of which is recognized as desirable, are adopted as Recommended
Practices.

7. The Council should urge Member States to notify the Organization of any differences that exist between their
national regulations and practices and the provisions of SARPs as well as the date or dates by which they will comply
with the SARPs. If a Member State finds itself unable to comply with any SARPs, it should inform ICAO of the reason for
non-implementation, including any applicable national regulations and practices which are different in character or in
principle.

8. Differences from SARPs received should be promptly made available to Member States.
9. In encouraging and assisting Member States in the implementation of SARPs and PANS, the Council should
make use of all existing means of ICAO and strengthen partnerships with entities which provide resources and

assistance towards development of international civil aviation.

10. Member States should establish internal processes and procedures by which they give effect to the
implementation of provisions of SARPs and PANS.

11. ICAO should update and develop guidance material in accordance with the established priorities to adequately
cover all technical fields.

A38-12: Consolidated statement of continuing ICAO policies
and associated practices related specifically to air
navigation

Whereas in Resolution A15-9 the Assembly resolved to adopt in each session for which a Technical Commission is
established a consolidated statement of continuing policies related specifically to air navigation up to date as at the end
of that session;

Whereas a statement of continuing policies and associated practices related specifically to air navigation as they existed
at the end of the 37th Session of the Assembly was adopted by the Assembly in Resolution A37-15, Appendices A to W
inclusive;

Whereas the Assembly has reviewed proposals by the Council for the amendment of the statement of continuing
policies and associated practices in Resolution A37-15, Appendices A to W inclusive, and has amended the statement
to reflect the decisions taken during the 38th Session;
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Whereas a policy or associated practice that requires continued application for a period of more than three years should
be regarded as a continuing policy or associated practice;

Whereas material which is contained in regulatory or readily available authoritative ICAO documents, such as Annexes,
rules of procedures and directives to air navigation meetings should normally be excluded from the consolidated
statements. This pertains, in particular, to the associated practices; and

Whereas the Assembly agreed to develop a new Resolution A38-11 based on Resolution A37-15 Appendices A, D and
E, as a continuing policy in respect to formulation and implementation of Standards and Recommended Practices
(SARPs), Procedures for Air Navigation Services (PANS) and notification of differences that would apply to all Annexes
to the Convention and technical guidance material;

The Assembly:
1. Resolves that:

a) the Appendices attached to this resolution constitute the consolidated statement of continuing air
navigation policies and associated practices of ICAO as they exist at the close of the 38th Session of the
Assembly; and

b) the practices associated with the individual policies in the appendices constitute guidance intended to
facilitate and ensure implementation of the respective policies; and

2. Declares that this resolution supersedes Resolution A37-15 with its Appendices, except for Appendices A, D
and E which are superseded by the new Resolution A38-11.

APPENDIX A

Air navigation meetings of worldwide scope

Whereas the holding of worldwide air navigation meetings is an important function of ICAO and entails substantial
expenditures of effort and money by the Member States and ICAO; and

Whereas it is necessary to ensure that maximum benefit is obtained from these meetings without imposing any undue
burden upon the Member States or ICAQ;

The Assembly resolves that:

1. meetings, convened by the Council, in which all Member States may participate on an equal basis shall be the
principal means of progressing the resolution of problems of worldwide import, including the development of
amendments to the Annexes and other basic documents in the air navigation field;

2. such meetings shall be convened only when justified by the number and importance of the problems to be dealt
with and when there is the likelihood of constructive action on them; meetings convened on this basis may also be
requested to conduct exploratory discussions on matters not mature for definite action;

3. the organization of such meetings shall be arranged so that they are best suited to carry out the assigned task
and to provide proper coordination among the technical specialities involved; and

4. unless necessitated by extraordinary circumstances, not more than two such meetings shall be convened in a
calendar year, and successive meetings dealing extensively with the same technical specialty shall be separated by at
least twelve months.
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Associated practices

1. Before deciding to refer a matter to a worldwide meeting, the Council should consider whether correspondence
with States or use of machinery such as panels or air navigation study groups could dispose of it or facilitate subsequent
action on it by a future meeting.

2. The agenda should be sufficiently explicit to define the task to be performed and to indicate the types of
specialized expertise that will be needed at the meeting. In an agenda including more than one technical specialty the
types of expertise called for should be kept to the minimum compatible with efficiency.

3. To facilitate the participation of all Member States, the Council should so plan the meeting programme as to
keep to the minimum, consistent with efficiency, the demands upon the time of States’ technical officials.

4. The planned duration of a meeting should allow adequate time for completion of the agenda, study of the report
as drafted in the working languages of the meeting and approval of the report. Following the meeting, the Secretariat
should make any necessary minor editorial amendments and typographical corrections to the meeting report.

5. The approved agenda and the main supporting documentation should be dispatched, normally by air, not less

than ten months in advance of the convening date in the case of the agenda and not less than three months in the case
of the main supporting documentation; other documentation should be dispatched as soon as possible.

APPENDIX B
Panels of the Air Navigation Commission (ANC)

Whereas panels of the Air Navigation Commission have proved a valuable medium for advancing the solution of
specialized technical problems; and

Whereas it is necessary to ensure that maximum benefit is obtained from Air Navigation Commission panels without
imposing any undue burden upon the Member States or ICAO;

The Assembly resolves that:
1. the Air Navigation Commission shall establish panels if necessary to advance the solution of specialized
technical problems which cannot be solved adequately or expeditiously by the Air Navigation Commission through other

established facilities;

2. the Air Navigation Commission shall ensure that the terms of reference and the work programmes of panels
shall support the ICAO Strategic Objectives, be clear and concise with timelines and shall be adhered to;

3. the Air Navigation Commission shall review periodically the progress of panels and shall terminate panels as
soon as the activities assigned to them have been accomplished. A panel shall be allowed to continue in existence only

if its continuation is considered justified by the Air Navigation Commission; and

4. panel activity shall support a performance-based approach to SARPs development to the extent possible.

Associated practice

Reports should be clearly presented as the advice of a group of experts to the Air Navigation Commission so that they
cannot be construed as representing the views of Member States.
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APPENDIX C

Certificates of airworthiness, certificates of
competency and licences of flight crews

Whereas Article 33 of the Convention does not explicitly define the purposes for which recognition is to be accorded to
certificates and licences;

Whereas several interpretations exist as to whether or not there is any obligation on Member States to recognize
certificates and licences issued or rendered valid by other Member States pending the coming into force of SARPs

applicable to the aircraft or flight crew involved; and

Whereas with respect to certain categories of aircraft or flight crew licences, it may be many years before SARPs come
into force or it may be found most practicable not to adopt SARPs for some categories or flight crew licences;

The Assembly resolves that:
1. certificates of airworthiness and certificates of competency and licences of the flight crew of an aircraft issued
or rendered valid by the Member State in which the aircraft is registered shall be recognized as valid by other Member
States for the purpose of flight over their territories, including landings and take-offs, subject to the provisions of
Articles 32 (b) and 33 of the Convention; and
2. pending the coming into force of international Standards respecting particular categories of aircraft or flight
crew, and certificates issued or rendered valid, under national regulations, by the Member State in which the aircraft is
registered shall be recognized by other Member States for the purpose of flight over their territories, including landings
and take-offs.

APPENDIX D

Qualified and Competent Aviation Personnel

Whereas the satisfactory implementation of SARPs and PANS is contingent upon having qualified and competent
personnel;

Whereas difficulties are being experienced by Member States in these matters due to a lack of qualified personnel to
support the existing and future air transportation system;

Whereas special effort is required to support Member States in meeting their human resource needs; and

Whereas learning activities conducted by ICAO are an effective means of promoting a common understanding and the
uniform application of SARPs and PANS;

The Assembly resolves that:

1. ICAO shall assist Member States in achieving and maintaining competency of aviation personnel through the
ICAO Aviation Training Programme;

2. the ICAO Aviation Training Programme shall be governed by the following principles:
a) qualification of aviation professionals is the responsibility of Member States;

b) the highest priority is placed on learning activities that support the implementation of SARPs;
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c) cooperation with Member States and industry is essential to develop and implement learning activities to
support the implementation of SARPs; and

d) priority shall be placed on cultivating the next generation of aviation professionals.
3. ICAO advises operators of training facilities but does not participate in the operation of such facilities; and
4. Member States assist each other to optimize access to learning activities for their aviation professionals.
Associated practices

1. The Council should assist Member States to harmonize aviation professionals’ levels of competency. These
efforts should be based on:

a) data analysis to determine priorities and needs;
b) identified training needs for the implementation of ICAO provisions; and

c) acompetency-based approach.

APPENDIX E

Formulation and Implementation of Regional Plans
including Regional Supplementary Procedures

Whereas the Council establishes Regional Plans setting forth the facilities, services and Regional Supplementary
Procedures to be provided or employed by Member States pursuant to Article 28 of the Convention;

Whereas the Regional Plans require amendment from time to time to reflect the changing needs of international civil
aviation;

Whereas ICAO has established an approach to planning of facilities and services that centres on the Global ATM
Operational Concept and the Global Air Navigation Plan; and

Whereas any serious deficiencies in the implementation of Regional Plans may affect the safety, regularity and
efficiency of international air operations and, therefore, should be eliminated as quickly as practicable;

The Assembly resolves that:

1. Regional Plans shall be revised when it becomes apparent that they are no longer consistent with current and
foreseen requirements of international civil aviation;

2. when the nature of a required change permits, the associated amendment of the Regional Plan shall be
undertaken by correspondence between ICAO and Member States and International Organizations concerned; and

3. when amendment proposals are associated with the services and facilities provided by States and such
amendment proposals:

a) do not represent changes to the requirements set by the Council in the Regional Plans;

b) do not conflict with established ICAO policy; and
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c) do notinvolve issues which cannot be resolved at the regional level;
the Council may delegate authority for processing and promulgating such amendments to the regional level.

4. Regional Air Navigation (RAN) meetings, although important instruments in the determination of the facilities
and services, shall be convened only to address issues which cannot be adequately addressed through the Planning
and Implementation Regional Groups (PIRGs);

5. priority shall be given in the implementation programmes of Member States to the provision, and continuing
operation of those facilities and services, the lack of which would likely have an adverse effect on international air
operations;

6. the identification and investigation of and action by ICAO on significant deficiencies in the implementation of
Regional Plans shall be carried out in the minimum practicable time; and

7. Planning and Implementation Regional Groups (PIRGs), using a project management approach, shall identify
problems and shortcomings in Regional Plans and in the implementation thereof, along with suggested remedial
measures.

Associated practices

1. The Council should ensure that the structure and format of regional plans is aligned with the Global Air
Navigation Plan and is in support of a performance-based approach to planning.

2. In assessing the urgency of any revision of the Regional Plans the Council should take into account the time
needed by Member States to arrange for the provision of any necessary additional facilities and services.

3. The Council should ensure that implementation dates in Regional Plans involving the procurement of new types
of equipment are realistically related to the ready availability of suitable equipment.

4. The Council should ensure that web based regional plans are developed, with supporting planning tools, in
order to improve efficiency and expedite the amendment cycle.

5. The Council should use the Planning and Implementation Regional Groups (PIRGs) it has established
throughout the regions to assist in keeping up to date the Regional Plans and any complementary documents.
APPENDIX F
Regional air navigation (RAN) meetings

Whereas RAN meetings are important instruments in the determination of the facilities and services the Member States
are expected to provide pursuant to Article 28 of the Convention;

Whereas these meetings entail substantial expenditures of effort and money by Member States and ICAQ;

Whereas it is necessary to ensure that maximum benefit is obtained from these meetings without imposing any undue
burden on Member States or ICAO; and

Considering that regional air navigation planning is normally accomplished by Planning and Implementation Regional
Groups (PIRGs);

The Assembly resolves that:
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1. RAN meetings shall be convened only to address issues which cannot be adequately addressed through
PIRGs;

2. the convening of such meetings and their agenda shall be based on the existence or expectation of specific

shortcomings in the Regional Plans of the respective areas;

3. the geographical area to be considered, account being taken of the existing and planned international air
transport and international general aviation operations, the technical fields to be dealt with and the languages to be used
shall be decided for each such meeting;

4. the organization best suited to deal with the agenda and to ensure effective coordination among the
components of the meeting shall be used for each such meeting; and

5. meetings of limited technical and/or geographical scope shall be convened when specific problems, particularly
those requiring urgent solution, need to be dealt with or when convening them will reduce the frequency with which full
scale RAN meetings must be held.

Associated practices

1. The Council should endeavour to hold RAN meetings at sites within the areas concerned and should
encourage the Member States within those areas to serve as host, either individually or jointly.

2. The approved agenda and the main supporting documentation should be made available, by electronic means,
not less than ten months in advance of the convening date in the case of the agenda and not less than three months in
the case of the main supporting documentation.

3. The Council should ensure that adequate guidance is made available to RAN meetings on operational and
technical matters relevant to their agenda.

4. Each participating Member State should inform itself, in advance of a meeting, on the plans of its air transport
operators and its international general aviation for future operations and, similarly, on the expected traffic by other
aircraft on its registry and on the overall requirements of these various categories of aviation for facilities and services.
5. The Council, taking into account the requirement to improve still further existing safety levels, should foster the
establishment, for and by RAN meetings, of up-to-date planning criteria which would aim to ensure that Regional Plans
satisfy the operational requirements and are economically justified.
6. The Council should develop and maintain specific and detailed directives for consideration of implementation
matters at RAN meetings.

APPENDIX G

Delimitation of air traffic services (ATS) airspaces

Whereas Annex 11 to the Convention requires a Member State to determine those portions of airspace over its territory
within which air traffic services will be provided and, thereafter, to arrange for such services to be established and

provided;

Whereas Annex 11 to the Convention also makes provision for a Member State to delegate its responsibility for
providing air traffic services over its territory to another State by mutual agreement;

Whereas cooperative efforts between Member States could lead to more efficient air traffic management;
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Whereas both the delegating and the providing State can reserve the right to terminate any such agreement at any time;
and

Whereas Annex 11 to the Convention prescribes that those portions of the airspace over the high seas where air traffic
services will be provided shall be determined on the basis of regional air navigation agreements, which are agreements
approved by the Council usually on the advice of regional air navigation meetings;

The Assembly resolves, with reference to regional air navigation plans, that:

1. the limits of ATS airspaces, whether over States’ territories or over the high seas, shall be established on the
basis of technical and operational considerations with the aim of ensuring safety and optimizing efficiency and economy
for both providers and users of the services;

2. established ATS airspaces should not be segmented for reasons other than technical, operational, safety and
efficiency considerations;

3. if any ATS airspaces need to extend over the territories of two or more States, or parts thereof, agreement
thereon should be negotiated between the States concerned, taking into account the need for cost-effective introduction
and operation of CNS/ATM systems, and more efficient airspace management, in particular, in the upper airspace;

4. the providing State in implementing air traffic services within airspace over the territory of the delegating State
shall do so in accordance with the requirements of the delegating State, which shall establish and maintain in operation
such facilities and services for the use of the providing State as are mutually agreed to be necessary;

5. any delegation of responsibility by one State to another or any assignment of responsibility over the high seas
shall be limited to technical and operational functions pertaining to the safety and regularity of the air traffic operating in
the airspace concerned;

and, furthermore, declares that:

6. any Member State which delegates to another State the responsibility for providing air traffic services within
airspace over its territory does so without derogation of its sovereignty; and

7. the approval by the Council of regional air navigation agreements relating to the provision by a State of air
traffic services within airspace over the high seas does not imply recognition of sovereignty of that State over the
airspace concerned.

Associated practices

1. Member States should seek the most efficient and economic delineation of ATS airspaces, the optimum
location of points for transfer of responsibility and the most efficient coordination procedures in cooperation with the
other States concerned and with ICAO.

2. Member States should consider, as necessary, establishing jointly a single air traffic services provider to be
responsible for the provision of air traffic services within ATS airspace extending over the territories of two or more
States or over the high seas.

3. The Council should encourage States providing air traffic services over the high seas to enter, as far as is
practicable, into agreements with appropriate States providing air traffic services in adjacent airspaces, so that, in the
event the required air traffic services over the high seas cannot be provided, contingency plans, which may require
temporary modifications of ATS airspace limits, will be available to be put into effect with the approval of the ICAO
Council until the original services are restored.
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RULES OF PROCEDURE
FOR THE COUNCIL"

PRELIMINARY SECTION
DEFINITIONS
For the purpose of these Rules, the expression:
Alternate — means a person designated and authorized by a Member of
the Council to act on its behalf in the absence** of the
Representative, and holding credentials as evidence thereof.

Convention — means the Convention on International Civil Aviation.

Majority of the Members of the Council — means more than half of the
total membership of the Council.

Meeting — means a single sitting of the Council from the time the
Council comes to order until it adjourns.

Member of the Council — means a Contracting State elected by the
Assembly to form part of the Council in accordance with
Article 50 of the Convention.

Observer — means a person representing a Contracting State not
represented on the Council, a non-Contracting State, an inter-

* Revised on 28 November 1969, entered into force on 27 April 1970; amended by the
Council on 12 May 1971 (Rule 50), 17 March 1976 (Rules 56 and 57), 13 April 1976
(Rule 16 a)), 12 September 1980 (Rule 56), 9 June 1999 (Rule 56), 9 June 2006
(entered into force on 1 August 2006), 16 March 2007 and 20 June 2013 (Rule 12).

** This does not require the Representative to leave the room in the case of a Council
meeting.



national organization or other body, designated and authorized by
his State or organization to participate in one or more of the
meetings of the Council without the right to vote or to move or
second motions or amendments, under such further conditions as
the Council may determine and holding credentials as evidence of
his appointment.

Order of business — means a list of items of business for consideration
at one meeting.

President — means the President of the Council.

Representative — means a person designated and authorized by a
Member of the Council to act on the Council, and holding
credentials as evidence thereof.

Secret Ballot — means a ballot where the marking of the ballot paper
by a Representative takes place in private and cannot be overseen
by any person other than the Representative’s Alternate. All ballot
papers distributed should be exactly alike so that it cannot be
determined how any one Representative voted.

Work Programme — means the list of items to be considered during a
session of the Council.

Working Day — means a weekday on which the Organization conducts
business at Headquarters and does not observe a public holiday.

Working paper — means a paper proposing Action by the Council.

SECTION I

REPRESENTATIVES, ALTERNATES AND OBSERVERS,
AND THEIR CREDENTIALS

Rule 1

Each Member of the Council shall have one Representative, whose
place may be taken by an Alternate. No person may represent more
than one State.
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Rule 2

Credentials of Representatives, of their Alternates and of Observers
shall be signed on behalf of the State, organization or body concerned
and indicate the capacity in which the individual is to serve, and shall
be deposited with the Secretary General.

Rule 3

The credentials shall be examined by the President, one of the Vice-
Presidents and the Secretary General, who shall report to the Council.

Rule 4

Any Representative, Alternate or Observer shall be entitled, pending
the presentation of the report on his credentials and Council action
thereon, to attend meetings and to participate in them subject, however,
to the limits set forth in these Rules. The Council may bar from any
further part in the activities of the Council, Commissions, Committees
and Working Groups any Representative, Alternate or Observer whose
credentials it finds to be insufficient.

SECTION II

OFFICERS OF THE COUNCIL
AND THE SECRETARY GENERAL

Rule 5

The Council shall elect its President for a term of three years, the exact
dates of commencement and termination of which will be determined
by the Council. Candidates shall be nominated by Contracting States.
The rules and procedures governing the election of the President are set
out in Appendix A.



Rule 6

The President of the Council may be removed from office at any time
by a decision of the Council taken by a majority of its Members,
provided that the motion for that purpose is introduced in writing and is
moved jointly by not less than one third of the Members of the Council.
Upon the introduction of such a motion, the meeting shall be adjourned.
As soon as practicable thereafter, a meeting to consider the motion
shall be called by the Vice-President entitled to act under Rule 10.
Pending the decision of the Council, the President shall refrain from
carrying out the normal functions of the President.

Rule 7

In the event of the President’s death, removal from office, or
resignation, or if the President is otherwise unable to complete his term
of office, a new President shall be elected by the Council as soon as
possible thereafter and the latter shall hold office for the remainder of
the term of his predecessor. If the President gives prior notice of
resignation, the election shall be held on a date to be decided by the
Council, if possible before the resignation takes effect.

Rule 8

The Council shall elect from among Representatives a First, a Second
and a Third Vice-President. Candidates shall be nominated by one or
more Council Members. The rules set out in Appendix B shall govern
the election of each Vice-President.

Rule 9

The term of office of a Vice-President shall extend for one year from
the date of his election, but he may continue to hold office thereafter
until his successor is elected, provided that his term of office shall not
extend beyond the end of the term of the Council unless the State which
he represents continues to be a Member of the Council.
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Rule 10

In the absence of the President, the First Vice-President, the Second
Vice-President or the Third Vice-President in that order shall exercise
the functions vested in the President by these Rules of Procedure.

Rule 11

A Vice-President when acting in the absence of the President shall
retain his right to vote.

Rule 12

The Council shall appoint the Secretary General for a term of three
years. Candidates shall be nominated by Contracting States. A
Secretary General who has served for two terms shall not be appointed
for a third term. The rules and procedures governing the appointment of
the Secretary General are set out in Appendix C.

Rule 13

The Secretary General of the Organization shall be the Secretary of the
Council.

Rule 14

The Secretary General may be removed from office by a decision of the
Council taken by a majority of its Members, provided that the motion
for that purpose is introduced in writing and is moved jointly by not
less than one third of the Members of the Council. As soon as
practicable thereafter, a meeting to consider the motion shall be called
by the President. Pending the decision of the Council, the Secretary
General shall refrain from carrying out the normal functions of the
Secretary General.



Rule 15

In the event of the Secretary General’s death, removal from office, or
resignation, or if the Secretary General is otherwise unable to complete
his term of office, the Council shall, notwithstanding the procedure in
Appendix C, draw up an appropriate timetable for appointing a
successor. If the Secretary General gives prior notice of resignation, the
appointment shall be held on a date to be decided by the Council, if
possible before the resignation takes effect.

SECTION III

COMMISSIONS, COMMITTEES AND
WORKING GROUPS OF THE COUNCIL

Rule 16

a) The Council shall appoint the Members of the Air Navigation
Commission from candidates nominated by Contracting States.
Such appointment shall be for a term of three years, or for the
remainder of the term of a predecessor.

b) The Council may appoint Alternates to act in the absence of a
member of the Air Navigation Commission.

¢) The Council shall appoint the President of the Air Navigation
Commission in accordance with the Guidelines set out in para-
graph 4 of Appendix D.

d) The rules and procedures governing the appointment of the
Members, Alternates and President of the Air Navigation
Commission are set out in Appendix D.

Rule 17

a) In addition to the Air Navigation Commission, the Air Transport
Committee and the Finance Committee, the Council may establish
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b)

<)

d)

other Commissions, Committees or Working Groups, -either
Standing or Temporary. The Council shall elect the Members and
Alternates of standing bodies and shall specify at the time of
establishing such bodies whether the body shall also elect its own
Chairman. Standing bodies shall elect their own vice-Chairmen.

The Council may elect an Alternate who may act and vote on
behalf of a Member of the Standing Commission, Committee or
Working Group who is absent or who is discharging the functions
of Chairman.

The rules and procedures governing the election of the Members,
Alternates and Chairmen of Commissions (other than the Air
Navigation Commission), Committees and Working Groups are set

out in Appendix E.

The temporary bodies mentioned in paragraph a) shall elect their
own officers, unless the Council decides otherwise.

The method of selection, terms of reference and working methods

of Temporary Commissions, Committees or Working Groups shall
be determined by the Council in each case.

SECTION IV
SESSIONS OF THE COUNCIL

Rule 18

The Council shall meet at such times and for such periods as it deems
necessary for the proper discharge of its responsibilities. The Council
shall determine the dates of the opening and termination of each session.



a)

b)

Rule 19

Between two consecutive sessions of the Council, the President, on
his own initiative or at the request of a Contracting State, after
consulting the Members of the Council and with the approval of
the majority of the Members of the Council, shall call an extra-
ordinary session or change the date which the Council has set for
the opening of the next session. No such action shall result in a
Council Meeting being held on less than seven days’ notice.

When the President considers that the urgency of a situation so
warrants, he may, after consultation with the most senior Vice-
President available, convene a special session of the Council
provided that no less than 48 hours’ notice is given.

Rule 20

If a part of a Council session is devoted primarily to Committee
meetings, the President may call such Council meetings as he considers
necessary. No such meetings shall be called on less than 48 hours’
notice without the approval of the majority of the Council.

Rule 21

The Council shall meet at the seat of the Organization unless the
Council decides that a particular session or meeting shall take place
elsewhere.

SECTION V

WORK PROGRAMME AND ORDER OF BUSINESS

Rule 22

A Provisional Work Programme of each session of the Council shall be
prepared by the Secretary General after consultation with the President,

Annex 15



Annex 15

and presented to the Council for approval. The presentation to the
Council should normally, and wherever practicable, be made during the
preceding session. The Council should indicate the priority which it
attaches to the consideration of the various items in the Provisional
Work Programme.

Rule 23

In preparing the Provisional Work Programme, the Secretary General
shall include therein:

a)

b)

d)

e)

2

h)

)

subjects which require consideration by the Council by virtue of
provisions of the Convention or other international agreement;

subjects to be considered by virtue of decisions of the Assembly or
decisions taken by the Council at a previous session;

reports presented or references made to the Council by bodies of
the Organization or other international bodies;

any subject proposed by a Member of the Council and transmitted
directly to the President or the Secretary General;

any subject referred by a Contracting State for consideration by the
Council;

any subject which the President or the Secretary General desires to
bring before the Council;

a report on action carried out to implement the decisions of the
Council taken at its previous session;

a report on the financial situation of the Organization; and

a report on the progress made by the Organization towards its
strategic objectives and the objectives of the Business Plan.



a)

b)

<)

Rule 24

Supplementary items may be placed on the Work Programme
during a session at the request of any Member of the Council, or of
the President or the Secretary General, subject to the approval of
the Council.

Any additional subject which fulfils the conditions specified in
Rule 26, paragraph d), shall be deemed to be included in the Work
Programme of the session concerned.

Supplements to the Work Programme should be issued by the

Secretary General showing results of the application of paragraphs
a) and b) of this Rule.

Rule 25

The Order of Business for each meeting shall be prepared by the
Secretary General and approved by the President.

a)

b)

Rule 26

The Order of Business shall be distributed to all Representatives at
least 24 hours before the meeting of the Council.

All documents listed in the Order of Business shall be distributed
to all Representatives in advance of the meeting of the Council to
which the Order of Business relates as follows:

i) for working papers containing proposals for adopting or
amending the Annexes under Article 90 of the Convention —

at least 10 working days before the meeting;

ii) for other working papers — at least 5 working days before the
meeting;

10
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9

d)

e)

iii) for reports from Standing Commissions or Committees of
the Council or reports of other bodies established under
Rule 17 — at least 48 hours before the meeting; and

iv) for all other documents — at least 24 hours before the meeting.

A revised Order of Business may be distributed less than 24 hours
before the meeting of the Council to include, without substantial
change, items of business included in the Order of Business
already distributed for that meeting or an item carried over from
the immediately preceding meeting provided that the revised Order
of Business shall not list any documents not distributed in
accordance with paragraph b) of this Rule.

If the Secretary General, or the President, or a Contracting State
requests that a new subject, whether or not included in the Work
Programme, be considered at a meeting of the Council, such
subject shall be listed in an Addendum to the Order of Business to
be issued by the Secretary General. Any such additional item shall
be considered only if the Council so decides by a majority of its
Members.

Notwithstanding paragraphs a) and b), for special sessions of the
Council convened pursuant to Rule 19 b), the Order of Business
and other documents shall be distributed as soon as practicable in
advance of the meeting.

Rule 27

Any subject on the Work Programme of the Council and any document
presented in connection therewith may be referred by the Council to an
appropriate existing Committee, Commission or Working Group for
consideration and report before its consideration by the Council.

Rule 28

Any Member of the Council may have placed on the Order of Business
any item of the Work Programme which it wishes to be considered

11



forthwith by the Council. This right is subject to the provisions of the
second sentence of paragraph d) of Rule 26, and subject also to the
proviso contained in clause b) of Rule 30.

Rule 29
a) Any Member of the Council, the President or the Secretary
General may introduce for the consideration of the Council docu-
ments bearing upon any item on the Council Work Programme, or
present any recommendations with respect thereto.
b) The Council shall, as necessary, issue guidelines on the structure
and presentation of working papers and other documents.
Rule 30
The Council may at any time:
a) amend the Work Programme of a session; or
b) decide, by a majority of its Members, to amend the Order of
Business of a meeting, provided that no item or other matter which
was not included in the Order of Business as distributed in
accordance with the provisions of Rule 26, shall be brought to final

action at that meeting except by the unanimous consent of all the
Members of the Council represented at the meeting.

SECTION VI
CONDUCT OF BUSINESS
Rule 31
Any Contracting State may participate, without a vote, in the

consideration by the Council and by its Committees and Commissions
of any question which especially affects its interests (Article 53 of the

12
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Convention). Subject to the approval of the Council, the President may
invite such participation where he considers that the condition of
special interest is fulfilled. If a Contracting State requests permission to
participate on the grounds of special interest, the President shall refer
the request to the Council for decision.

a)

b)

Rule 32

The Council may invite non-Contracting States and international
organizations or other bodies to be represented at any of its
meetings by one or more Observers.

The President shall invite the United Nations to be represented by
Observers at meetings of the Council.

Subject to the approval of the Council, the President may invite
Specialized Agencies in relationship with the United Nations to be
represented by Observers at meetings of the Council in which
matters of special interest to them are to be discussed.

Rule 33

A majority of the Members of the Council shall constitute a quorum for
the conduct of the business of the Council.

a)

b)

<)

Rule 34

The President shall convene meetings of the Council (Article 51 a)
of the Convention); he shall preside at, and declare the opening and
closing of each meeting, direct the discussion in a structured and
focused way, accord the right to speak, put questions and announce
the decisions.

He shall ensure the observance of these Rules.
During the discussion of any matter, a Representative may raise a

point of order or any other matter related to the interpretation or

13



a)

b)

application of these Rules. The point of order or matter related to
the interpretation or application of these Rules shall be decided
immediately by the President, in accordance with these Rules. A
Representative raising a point of order may only speak in relation
to that point of order.

Rule 35

The President shall call upon speakers in the order in which, in his
opinion, they have expressed their desire to speak, taking into
account the desirability of maintaining a structured and focused
discussion; he may call a speaker to order if he considers that the
speaker’s observations are not relevant to the subject under
discussion, or for any other appropriate reason.

Generally, no speaker shall be called to intervene a second time on
any question, except for clarification, until all others desiring to
intervene have had the opportunity to do so.

The President of the Air Navigation Commission and the
Chairman of a Commission, Committee or Working Group may be
accorded precedence for the purpose of explaining the conclusions
arrived at by the body concerned.

Rule 36

Rulings given by the President during a meeting of the Council on the
interpretation or application of these Rules of Procedure may be
appealed by any Member of the Council and the appeal shall be put to
vote immediately. The ruling of the President shall stand unless over-
ruled by a majority of the votes cast.

Rule 37

Meetings of the Council shall be open to the public unless the Council
rules by a majority of votes cast that any particular meeting or part
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thereof be closed. Guidelines on when Council meetings should be held
in closed session and when Council documents should be marked
“Restricted” are found in Appendix F.

Rule 38

Closed meetings of the Council shall be open to the Alternates and
Advisers accompanying the Representatives; to Observers from any
other Contracting State, unless the Council decides otherwise; to the
members of the Secretariat whose attendance is necessary to the
conduct of the meeting or is desired by the Secretary General; and to
any other persons invited by the Council. Closed meetings shall not be
broadcast by the Organization’s monitoring exchange.

Rule 39

Subject to the approval of the Council, the President may invite the
President of the Air Navigation Commission and the Chairmen of
Commissions, Committees or Working Groups who are not Represen-
tatives to attend any open or closed meeting of the Council and
participate in its discussion without the right to vote when business
relating to the work of their Commission, Committee or Working
Group, or to any documentation connected therewith, is before the
Council.

Rule 40

Any Member of the Council may introduce a motion or amendment
thereto, subject to the following rules:

a) with the exception of motions and amendments relative to
nominations, no motion or amendment shall be discussed unless it

has been seconded;

b) no motion or amendment may be withdrawn by its author if an
amendment to it is under discussion or has been adopted;

15



<)

d)

if a motion has been moved, no motion other than one for an
amendment to the original motion shall be considered until the
original motion has been disposed of. The President shall
determine whether such additional motion is so related to the
motion already before the Council as to constitute a proper amend-
ment thereto, or whether it is to be regarded as an alternative
motion, consideration of which shall be postponed as stipulated
above;

if an amendment to a motion has been moved, no amendment other
than an amendment to the original one shall be moved until the
original amendment has been disposed of. The President shall
determine whether such additional amendment is so related to the
original one as to constitute an amendment thereto, or whether it is
to be regarded as an alternative amendment, consideration of
which shall be postponed as stipulated above.

Rule 41

The following motions shall have priority over all other motions
and shall be taken in the following order:

1) amotion to reverse a ruling by the President;

2) amotion to adjourn the meeting;

3) amotion to fix the time to adjourn the meeting;

4) amotion to suspend the meeting for a limited time;

5) amotion to defer further debate on a particular question, either

indefinitely or for a limited period greater than that covered by
Rule 42;

6) a motion to refer the matter to a Commission, Committee or
Working Group;

7) a motion to invite the opinions of Contracting States on a

matter, and to postpone final action thereon until reasonable
time for the receipt of such opinions has been allowed;
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8) a motion to terminate the debate on a particular motion and to
take at once a decision thereon.

b) Action on these matters will be determined by a majority of the
votes cast.

Rule 42

Upon the request of any Member of the Council, and unless objection is
raised by the majority of the Members of the Council, further debate on
any item of business shall be deferred for a period of not over two
working days, or until the next Council meeting following the second
day; but no such action under this paragraph shall be admissible when
it would have the effect, due to the anticipated adjournment of a
Council session, of making it impossible to resume consideration of the
deferred item by the seventh day following the action of deferment.
Any such request shall be privileged, and shall be considered
immediately on its presentation.

Rule 43
The Council may decide, by a majority of its Members, to reopen the
discussion of an item already disposed of by the Council in the same
session. In that event, and unless the Council by a majority of its

Members decides that the item be dealt with forthwith, the item
concerned shall be placed on the Order of Business of the next meeting.

SECTION VII
VOTING
Rule 44

Each Member of the Council has one vote.
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Rule 45

With the exception of motions and amendments relative to nominations,
no motion or amendment shall be voted on, unless it has been seconded.

Rule 46

Upon the request of any Member of the Council, and unless a majority
of its Members decide otherwise:

a) final action on any motion or amendment thereto shall be delayed
until the proposed text of the motion or amendment thereto has
been available to Representatives for at least 24 hours;

b) a vote or final action on any item which has been considered shall,
after any initial discussion of the item, be postponed for a period
not exceeding that indicated in Rule 42.

Rule 47
Any amendment shall be voted on before the motion or amendment to
which it refers.
Rule 48
On the request of any Member of the Council, and unless opposed by a
majority of the votes cast, parts of a motion shall be voted on separately.
The resulting motion shall then be put to a final vote in its entirety.
Rule 49
Except in the case of a secret ballot, the vote or the abstention from
voting of any Member of the Council shall be recorded upon his
request. Subject to the same exception, upon the request of any

Member of the Council, the individual votes of all the Members of the
Council shall be recorded. In the latter case, the roll-call shall be taken
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in the English alphabetical order of the names of the Members,
beginning with the Member whose name is drawn by lot by the
President.

Rule 50

Unless opposed by a majority of the Members of the Council, the vote
shall be taken by secret ballot if a request to that effect is supported, if
made by a Member of the Council, by one other Member, and, if made
by the President, by two Members.

Rule 51

A vote received by correspondence or electronically shall not be
counted unless, in a particular case, the Council has previously decided
otherwise. In the latter event, a communication approved by the
Council or under its authority shall be sent to the Member of the
Council concerned for the purpose of ensuring that due consideration is
given to the major points of view expressed on the question before the
vote is sent, and reasonable time shall be allowed for a reply.

Rule 52

In the event of a tie vote, a second vote on the motion concerned shall
be taken at the next meeting of the Council, unless by a majority of the
votes cast the Council decides that such second vote be taken during
the meeting at which the tie vote took place. Unless there is a majority
in favour of the motion on the second vote, it shall be considered lost.

Rule 53
The President may take a preliminary informal vote or poll of the

Members of the Council on any issue, in terms to be phrased by him,
for the purpose of facilitating the subsequent framing of a motion. Such
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informal procedure shall not commit the Council or any Member
thereof. The results of such informal procedure may be recorded in the
Minutes, but no mention of the vote of any Member of the Council
shall be made.

SECTION VIII

APPROVAL OF PROPOSALS
WITH RESPECT TO ADMINISTRATIVE MATTERS

Rule 54

Notwithstanding the other provisions of these Rules of Procedure,
proposals of the Secretary General with respect to such administrative
matters including amendments to administrative regulations as require
approval of the Council may be approved in accordance with the
following procedure:

1y

2)

3)

the Secretary General shall distribute to the Representatives of the
Members of the Council a paper explaining his proposals, and the
existence of this paper shall be noted on the Orders of Business of
two Council meetings, the first of which shall be held at least one
week after the date of the distribution of the paper;

upon the request of any Member of the Council, filed with the
President at least 24 hours before either of these two meetings, the
paper shall be brought before the Council for consideration under
the normal procedure;

in the absence of a request for discussion under the provisions of
paragraph 2) of this Rule, the proposal of the Secretary General
shall be deemed to have been approved on the date of the second
of the two Council meetings in the Orders of Business of which the
existence of the paper has been noted.
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SECTION IX
LANGUAGES OF THE COUNCIL
Rule 55

The discussions of the Council shall be conducted in the English,
Arabic, Chinese, French, Russian and Spanish languages, and
interpretation shall take place accordingly. By unanimous agreement,
the Council may decide that interpretation into one or more of such
languages shall be waived.

Rule 56

The Council shall decide from time to time in which language or
languages, specified in Rule 55, the documentation for the Council
shall be drawn up.

SECTION X
RECORDS OF PROCEEDINGS
Rule 57

a) The Secretary General shall prepare Draft Decisions taken at each
meeting within five working days of the meeting to which they
relate. These shall be submitted to the President for agreement and
shall be distributed to Representatives who shall have three
working days to comment thereon. If there are no objections raised
by Representatives to the content of the Draft Decisions, the
President shall declare them approved. If any objections are raised,
the President shall attempt to resolve them with the Representative
concerned. If the objections are not so resolved, the matter shall be
considered by the Council, without reopening the substance of the
debate, if at least two Representatives ask for it to be so.
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b) The Secretary General shall prepare Draft Minutes of each meeting
within six weeks of the session of the Council to which they relate.
These shall be submitted to the President for agreement, distributed
to Representatives who shall have ten working days to comment
thereon and adopted by the Council either through written
procedure or at a subsequent meeting.

c) After adoption, the text of Decisions and Minutes shall be made
available to Representatives and to Contracting States.

Rule 58

Council documents other than the Minutes of closed meetings may be
provided to non-Contracting States, to international organizations and
to the public, unless otherwise directed by the Council or, between
sessions of the Council, by the President.

Rule 59

The final texts of all resolutions and decisions of the Council, together
with Council working and other papers, shall be made available by the
Secretary General to all Contracting States as soon as possible.

Rule 60

Press releases concerning the proceedings of the Council shall be
prepared by the Secretary General and shall be approved by the
President after consulting with the most senior Vice-President available,
before being made public.
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SECTION XI

INTERPRETATION, REVOCATION, SUSPENSION
AND AMENDMENT OF THE RULES OF PROCEDURE

Rule 61

Any Member of the Council may request that any application or
interpretation of these Rules by the President otherwise than during a
meeting of the Council, be reviewed by the Council. Such request shall
be considered by the Council at its next regular meeting, unless the
President considers it advisable to call a special meeting for that
purpose under Rule 20 of these Rules of Procedure. The action taken by
the President shall stand confirmed unless decided otherwise by a
majority of the votes cast.

Rule 62

In the case of any provision herein which does not specify the majority
by which a decision shall be taken, it is understood that a majority of
the votes cast will be sufficient, provided that if a Member of the
Council has requested that the decision be taken by a majority of
Members of the Council, the latter majority shall apply.

Rule 63

a) These Rules of Procedure or any portion thereof may be revoked,
temporarily suspended or amended by Council decision taken by a
majority of its Members, provided that no such action is in conflict
with the Convention or with any direction given or decision taken
by the Assembly. The Secretary General shall maintain and make
available to Council Members a central record of all such
temporary suspensions.

b) Notwithstanding Rule 26, proposals to amend or revoke these
Rules of Procedure shall be circulated to Representatives at least
ten working days in advance of the meeting of the Council in
which they will be considered.
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Appendix A

Rules and Procedures for the election of the
President of the Council

1. The Council shall, not less than three months before the
opening of the ordinary session of the Assembly which will elect a new
Council, inform Contracting States that the Council to be elected at that
Session of the Assembly will elect the President of the Council. The
communication should also:

a) invite attention to the provisions of Article 51 of the Convention;

b) set out the qualifications, experience and abilities which candidates
are expected to demonstrate; and

¢) indicate the date by which the names of candidates for the
Presidency should be in the hands of the Secretary General.

2. The names of the candidates shall be circulated by the
Secretary General to all Contracting States as soon as they are received.

3. The Council shall invite candidates, at an appropriate date
before the election, to present their views and ideas to a meeting of
Representatives, and to answer any questions which may be posed.

4. The election of the President shall require a majority of the
Members of the Council.

5. If no candidate receives the majority on the first ballot, a
second and, if necessary, subsequent ballots shall be held on the two
candidates who received the largest number of votes in the preceding
ballot. Candidates tying for the last qualifying place in a ballot shall all
be included in the next ballot.
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6. The election shall take place by secret ballot, unless waived by
unanimous decision of the Members represented at the meeting.
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Appendix B

Rules and Procedures for the election of the
Vice-Presidents of the Council

1. The election of each Vice-President shall require a majority of
the Members of the Council.

2. If no candidate receives the majority on the first ballot, a
second and, if necessary, subsequent ballots shall be held on the two
candidates who received the largest number of votes in the preceding
ballot. Candidates tying for the last qualifying place in a ballot shall all
be included in the next ballot.

3. The election shall take place by secret ballot, unless waived by
unanimous decision of the Members represented at the meeting.
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Appendix C

Rules and Procedures for the appointment of the
Secretary General

1. The appointment of the Secretary General will take place
approximately five months before the termination of the period for
which the incumbent was appointed.

2. Ten months before the termination of that period, the Council
shall inform Contracting States that it will proceed to the appointment
of the Secretary General. The communication should also:

a) invite attention to the provisions of Articles 54 (h), 58 and 59 of
the Convention;

b) set out the qualifications, experience and abilities which candidates
are expected to demonstrate; and

¢) indicate the date by which the names of candidates for the
Secretary General should be in the hands of the President; that date
to provide Contracting States three full months for reply.

3. The names of the candidates shall be circulated by the
President to all Contracting States as soon as they are received.

4. The Council shall invite candidates, at an appropriate date
before the election, to present their views and ideas to a meeting of

Representatives, and to answer any questions which may be posed.

5. The appointment of the Secretary General shall require a
majority of the Members of the Council.
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6. If no candidate receives the majority on the first ballot, a
second and, if necessary, subsequent ballots shall be held on the two
candidates who received the largest number of votes in the preceding
ballot. Candidates tying for the last qualifying place in a ballot shall all
be included in the next ballot.

7. The election shall take place by secret ballot, unless waived by
unanimous decision of the Members represented at the meeting.
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Appendix D

Rules and Procedures governing the appointment
of the Members, Alternates and President
of the Air Navigation Commission

1. The appointment of the Members, Alternates and President of
the Air Navigation Commission shall require a majority of the
Members of the Council and, unless waived by unanimous agreement
of the Members represented at the meeting, shall be by secret ballot.

Appointment of Members and Alternates

2. If the number of candidates receiving the required majority on
the first ballot is in excess of the number of places to be filled, those
receiving the highest number of votes shall be appointed. If the number
of candidates appointed on the first ballot is less than the number of
places to be filled, additional ballots shall be held as necessary. In each
ballot subsequent to the first one, the names considered shall be those
having received the highest number of votes in the previous ballot, up
to a total number of candidates equal to twice the total number of
places to be filled. Candidates tying for the last qualifying place in a
ballot shall all be included in the next ballot.

Appointment of President

3. If no candidate receives the majority on the first ballot, a
second and, if necessary, subsequent ballots shall be held on the two
candidates who received the largest number of votes in the preceding
ballot. Candidates tying for the last qualifying place in a ballot shall all
be included in the next ballot.
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4. Pursuant to Rule 16 c), the following constitutes the Guide-
lines relating to the appointment of the President of the Air Navigation
Commission:

a) the candidacies to the post of the President of the Commission
should be declared to the President of the Council;

b) the Commission should indicate to the Council what is expected of
its future President, the major tasks to be performed during its
mandate, and the main qualities needed by its future President in

this context;

¢) the Commission should refrain from voting on this issue.
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Appendix E

Rules and Procedures governing the appointment
of the Members, Alternates and Chairmen of
Commissions (other than the Air Navigation

Commission), Committees and Working Groups

1. In cases where the Council has to elect Members, Alternates or
a Chairman of a Standing Commission (other than the Air Navigation
Commission), Committee or Working Group, each Member of the
Council may present names from among the Representatives or
Alternates, with their consent, for inclusion in a list to be presented to
the Council by the President. Not more than one Representative or
Alternate of any State may be elected.

2. The election of Members, Alternates and Chairmen of such
Commissions, Committees and Working Groups shall require a
majority of the Members of the Council and, unless waived by
unanimous agreement of the Members represented at the meeting, shall
be by secret ballot.

Election of Members, Alternates and Chairmen

3. If the number of candidates receiving the required majority on
the first ballot is in excess of the number of places to be filled, those
receiving the highest number of votes shall be elected. If the number of
candidates elected on the first ballot is less than the number of places to
be filled, additional ballots shall be held as necessary. In each ballot
subsequent to the first one, the names considered shall be those having
received the highest number of votes in the previous ballot, up to a total
number of candidates equal to twice the total number of places to be
filled. Candidates tying for the last qualifying place in a ballot shall all
be included in the next ballot.
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Appendix F

Guidelines on when Council meetings should be held
in closed session (Rule 37) and when Council
documents should be marked “Restricted”

1. Meetings of the Council should normally be open to the public.
general, meetings should only be held in closed session if discussion

involves the following:

a)
b)

<)

d)

°)

the level of aviation security in specified States or in general;
current or future provisions concerning aviation security;

salaries or allowances of an individual member of staff or of a
category of staff;

disputes between Contracting States; and

issues where Representatives’ personal security could be
endangered if their statements were made public.

2. Normally, only documents relating to meetings considering

the subjects listed under a) to e) above should be marked “Restricted”.

—END —
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CHAPTERS. NOTAM

5.1 Origination
5.1.1 A NOTAM shall be originated and issued promptly whenever the information to be distributed is of a temporary
nature and of short duration or when operationally significant permanent changes, or temporary changes of long duration are

made at short notice, except for extensive text and/or graphics.

Note 1.— Operationally significant changes concerning circumstances listed in Appendix 4, Part 1, are issued under the
Aeronautical Information Regulation and Control (AIRAC) system specified in Chapter 6.

Note 2.— Information of short duration containing extensive text and/or graphics is published as an AIP Supplement
(see Chapter 4, 4.4).

5.1.1.1 A NOTAM shall be originated and issued concerning the following information:
a) establishment, closure or significant changes in operation of aerodrome(s)/heliport(s) or runways;

b) establishment, withdrawal and significant changes in operation of aeronautical services (AGA, AIS, ATS, CNS,
MET, SAR, etc.);

c) establishment, withdrawal and significant changes in operational capability of radio navigation and air-ground
communication services. This includes: interruption or return to operation, change of frequencies, change in notified
hours of service, change of identification, change of orientation (directional aids), change of location, power
increase or decrease amounting to 50 per cent or more, change in broadcast schedules or contents, or irregularity or
unreliability of operation of any radio navigation and air-ground communication services;

d) establishment, withdrawal or significant changes made to visual aids;

e) interruption of or return to operation of major components of aerodrome lighting systems;

f) establishment, withdrawal or significant changes made to procedures for air navigation services;

g) occurrence or correction of major defects or impediments in the manoeuvring area;

h) changes to and limitations on availability of fuel, oil and oxygen;

i) major changes to search and rescue facilities and services available;

j)  establishment, withdrawal or return to operation of hazard beacons marking obstacles to air navigation;

k) changes in regulations requiring immediate action, e.g. prohibited areas for SAR action;

1) presence of hazards which affect air navigation (including obstacles, military exercises, displays, races and major
parachuting events outside promulgated sites);

m) erecting or removal of, or changes to, obstacles to air navigation in the take-off/climb, missed approach, approach
areas and runway strip;
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n)

0)

p)

q)

s)
t)

u)

w)

X)

establishment or discontinuance (including activation or deactivation) as applicable, or changes in the status of
prohibited, restricted or danger areas;

establishment or discontinuance of areas or routes or portions thereof where the possibility of interception exists and
where the maintenance of guard on the VHF emergency frequency 121.5 MHz is required;

allocation, cancellation or change of location indicators;

significant changes in the level of protection normally available at an aerodrome/heliport for rescue and fire fighting
purposes. NOTAM shall be originated only when a change of category is involved and such change of category shall
be clearly stated (see Annex 14, Volume I, Chapter 9, and Attachment A, Section 18);

presence or removal of, or significant changes in, hazardous conditions due to snow, slush, ice, radioactive material,
toxic chemicals, volcanic ash deposition or water on the movement area;

outbreaks of epidemics necessitating changes in notified requirements for inoculations and quarantine measures;
forecasts of solar cosmic radiation, where provided;

an operationally significant change in volcanic activity, the location, date and time of volcanic eruptions and/or
horizontal and vertical extent of volcanic ash cloud, including direction of movement, flight levels and routes or
portions of routes which could be affected;

release into the atmosphere of radioactive materials or toxic chemicals following a nuclear or chemical incident, the
location, date and time of the incident, the flight levels and routes or portions thereof which could be affected and

the direction of movement;

establishment of operations of humanitarian relief missions, such as those undertaken under the auspices of the
United Nations, together with procedures and/or limitations which affect air navigation; and

implementation of short-term contingency measures in cases of disruption, or partial disruption, of air traffic
services and related supporting services.

Note.— See Annex 11, 2.31 and Attachment C to that Annex.

5.1.1.2 Recommendation.— The need for origination of a NOTAM should be considered in any other circumstance
which may affect the operation of aircrafft.

5.1.1.3  The following information shall not be notified by NOTAM:

a)

b)

<)

d

e)

f)

10/11/16

routine maintenance work on aprons and taxiways which does not affect the safe movement of aircraft;

runway marking work, when aircraft operations can safely be conducted on other available runways, or the
equipment used can be removed when necessary;

temporary obstructions in the vicinity of aerodromes/heliports that do not affect the safe operation of aircraft;
partial failure of aerodrome/heliport lighting facilities where such failure does not directly affect aircraft operations;

partial temporary failure of air-ground communications when suitable alternative frequencies are known to be
available and are operative;

the lack of apron marshalling services and road traffic control;
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g) the unserviceability of location, destination or other instruction signs on the aecrodrome movement area;

h) parachuting when in uncontrolled airspace under VFR (see 5.1.1.1 1)), when controlled, at promulgated sites or
within danger or prohibited areas;

i) other information of a similar temporary nature.

5.1.1.4 At least seven days’ advance notice shall be given of the activation of established danger, restricted or
prohibited areas and of activities requiring temporary airspace restrictions other than for emergency operations.

5.1.1.4.1 Recommendation.— Notice of any subsequent cancellation of the activities or any reduction of the hours of
activity or the dimensions of the airspace should be given as soon as possible.

Note.— Whenever possible, at least 24 hours’ advance notice is desirable, to permit timely completion of the notification
process and to facilitate airspace utilization planning.

5.1.1.5 NOTAM notifying unserviceability of aids to air navigation, facilities or communication services shall give an
estimate of the period of unserviceability or the time at which restoration of service is expected.

5.1.1.6 When an AIP Amendment or an AIP Supplement is published in accordance with AIRAC procedures, a
NOTAM shall be originated giving a brief description of the contents, the effective date and time, and the reference number
of the amendment or supplement. This NOTAM shall come into force on the same effective date and time as the amendment
or supplement and shall remain valid in the pre-flight information bulletin for a period of fourteen days.

Note.— Guidance material for the origination of NOTAM announcing the existence of AIRAC AIP Amendments or AIP
Supplements (“Trigger NOTAM ") is contained in the Aeronautical Information Services Manual (Doc 8126).

5.2 General specifications

5.2.1 Except as otherwise provided in 5.2.3 and 5.2.4, each NOTAM shall contain the information in the order shown
in the NOTAM Format in Appendix 6.

5.2.2 Text of NOTAM shall be composed of the significations/uniform abbreviated phraseology assigned to the ICAO
NOTAM Code complemented by ICAO abbreviations, indicators, identifiers, designators, call signs, frequencies, figures and
plain language.

Note.— Detailed guidance material covering NOTAM, SNOWTAM, ASHTAM and pre-flight information bulletin (PIB)
production is contained in Doc 8126.

5.2.2.1 When NOTAM are selected for international distribution, English text shall be included for those parts
expressed in plain language.

Note— The ICAO NOTAM Code together with significations/uniform abbreviated phraseology, and ICAO
Abbreviations are those contained in the Procedures for Air Navigation Services — ICAO Abbreviations and Codes

(PANS-ABC, Doc 8400).

5.2.3 Information concerning snow, slush, ice and standing water on aerodrome/heliport pavements shall, when
reported by means of a SNOWTAM, contain the information in the order shown in the SNOWTAM Format in Appendix 2.
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5.2.4 Information concerning an operationally significant change in volcanic activity, a volcanic eruption and/or
volcanic ash cloud shall, when reported by means of an ASHTAM, contain the information in the order shown in the
ASHTAM Format in Appendix 3.

5.2.5 The NOTAM originator shall allocate to each NOTAM a series identified by a letter and a four-digit number
followed by a stroke and a two-digit number for the year. The four-digit number shall be consecutive and based on the
calendar year.

Note.— Letters A to Z, with the exception of 'S and T, may be used to identify a NOTAM series.

5.2.6 When errors occur in a NOTAM, a NOTAM with a new number to replace the erroneous NOTAM shall be
issued or the erroneous NOTAM shall be cancelled and a new NOTAM issued.

5.2.7 When a NOTAM is issued which cancels or replaces a previous NOTAM, the series and number of the previous
NOTAM shall be indicated. The series, location indicator and subject of both NOTAM shall be the same. Only one NOTAM
shall be cancelled or replaced by a NOTAM.

5.2.8 Each NOTAM shall deal with only one subject and one condition of the subject.

Note.— Guidance material concerning the combination of a subject and a condition of the subject in accordance with
the NOTAM Selection Criteria is contained in Doc 8126.

5.2.9 Each NOTAM shall be as brief as possible and so compiled that its meaning is clear without the need to refer to
another document.

5.2.10 Each NOTAM shall be transmitted as a single telecommunication message.

5.2.11 A NOTAM containing permanent or temporary information of long duration shall carry appropriate AIP or AIP
Supplement references.

5.2.12 Location indicators included in the text of a NOTAM shall be those contained in Location Indicators
(Doc 7910).

5.2.12.1 Inno case shall a curtailed form of such indicators be used.

5.2.12.2  Where no ICAO location indicator is assigned to the location, its place name spelt in accordance with 1.3.2
shall be entered in plain language.

5.2.13 A checklist of valid NOTAM shall be issued as a NOTAM over the aeronautical fixed service (AFS) at intervals
of not more than one month using the NOTAM Format specified in Appendix 6. One NOTAM shall be issued for each series.

Note.— Omitting a NOTAM from the checklist does not serve to cancel a NOTAM.

5.2.13.1 A checklist of NOTAM shall refer to the latest AIP Amendments, AIP Supplements and at least the
internationally distributed AIC.

5.2.13.2 A checklist of NOTAM shall have the same distribution as the actual message series to which they refer and
shall be clearly identified as a checklist.

5.2.13.3 A monthly plain-language list of valid NOTAM, including indications of the latest AIP Amendments, AIC
issued and a checklist of AIP Supplements, shall be prepared with a minimum of delay and forwarded by the most
expeditious means to recipients of the Integrated Aeronautical Information Package.
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5.3 Distribution

5.3.1 NOTAM shall be distributed on the basis of a request.

5.3.2 NOTAM shall be prepared in conformity with the relevant provisions of the ICAO communication procedures.

5.3.2.1 The AFS shall, whenever practicable, be employed for NOTAM distribution.

5.3.2.2 When a NOTAM exchanged as specified in 5.3.4 is sent by means other than the AFS, a six-digit date-time
group indicating the date and time of NOTAM origination, and the identification of the originator shall be used, preceding
the text.

5.3.3 The originating State shall select the NOTAM that are to be given international distribution.

5.3.3.1 Recommendation.— Selective distribution lists should be used when practicable.

Note.— These lists are intended to obviate superfluous distribution of information. Guidance material relating to this is
contained in Doc 8126.

5.3.4 International exchange of NOTAM shall take place only as mutually agreed between the international NOTAM
offices concerned. The international exchange of ASHTAM (see 5.2.4), and NOTAM where States continue to use NOTAM
for distribution of information on volcanic activity, shall include volcanic ash advisory centres and the centres designated by
regional air navigation agreement for the operation of AFS satellite distribution systems (satellite distribution system for
information relating to air navigation (SADIS) and international satellite communications system (ISCS)), and shall take
account of the requirements of long-range operations.

Note.— Arrangements may be made for direct exchange of SNOWTAM (see Appendix 2) between aerodromes/heliports.
5.3.4.1 These exchanges of NOTAM between international NOTAM offices shall, as far as practicable, be limited to
the requirements of the receiving States concerned by means of separate series providing for at least international and

domestic flights.

5.3.4.2 A predetermined distribution system for NOTAM transmitted on the AFS in accordance with Appendix 5 shall
be used whenever possible, subject to the requirements of 5.3.4.
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2.29 Common reference systems

2.29.1 Horizontal reference system
World Geodetic System — 1984 (WGS-84) shall be used as the horizontal (geodetic) reference system for air navigation.
Reported acronautical geographical coordinates (indicating latitude and longitude) shall be expressed in terms of the
WGS-84 geodetic reference datum.
Note— Comprehensive guidance material concerning WGS-84 is contained in the World Geodetic System — 1984
(WGS-84) Manual (Doc 9674).

2.29.2  Vertical reference system

Mean sea level (MSL) datum, which gives the relationship of gravity-related height (elevation) to a surface known as the
geoid, shall be used as the vertical reference system for air navigation.

Note.— The geoid globally most closely approximates MSL. It is defined as the equipotential surface in the gravity field
of the Earth which coincides with the undisturbed MSL extended continuously through the continents.
2.29.3 Temporal reference system

2.293.1 The Gregorian calendar and Coordinated Universal Time (UTC) shall be used as the temporal reference
system for air navigation.

2.293.2 When a different temporal reference system is used, this shall be indicated in GEN 2.1.2 of the Aeronautical
Information Publication (AIP).

2.30 Language proficiency

2.30.1 An air traffic services provider shall ensure that air traffic controllers speak and understand the language(s)
used for radiotelephony communications as specified in Annex 1.

2.30.2 Except when communications between air traffic control units are conducted in a mutually agreed language, the
English language shall be used for such communications.

2.31 Contingency arrangements

Air traffic services authorities shall develop and promulgate contingency plans for implementation in the event of disruption,
or potential disruption, of air traffic services and related supporting services in the airspace for which they are responsible for
the provision of such services. Such contingency plans shall be developed with the assistance of ICAO as necessary, in close
coordination with the air traffic services authorities responsible for the provision of services in adjacent portions of airspace
and with airspace users concerned.

Note 1.— Guidance material relating to the development, promulgation and implementation of contingency plans is
contained in Attachment C.
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ATTACHMENT C. MATERIAL RELATING TO
CONTINGENCY PLANNING

(Chapter 2, 2.31 refers)

1. Introduction

1.1  Guidelines for contingency measures for application in the event of disruptions of air traffic services and related
supporting services were first approved by the Council on 27 June 1984 in response to Assembly Resolution A23-12,
following a study by the Air Navigation Commission and consultation with States and international organizations concerned,
as required by the Resolution. The guidelines were subsequently amended and amplified in the light of experience gained
with the application of contingency measures in various parts of the world and in differing circumstances.

1.2 The purpose of the guidelines is to assist in providing for the safe and orderly flow of international air traffic in the
event of disruptions of air traffic services and related supporting services and in preserving the availability of major world air
routes within the air transportation system in such circumstances.

1.3 The guidelines have been developed in recognition of the fact that circumstances before and during events causing
disruptions of services to international civil aviation vary widely and that contingency measures, including access to
designated aerodromes for humanitarian reasons, in response to specific events and circumstances must be adapted to these
circumstances. They set forth the allocation of responsibility among States and ICAO for the conduct of contingency
planning and the measures to be taken into consideration in developing, applying and terminating the application of such
plans.

1.4 The guidelines are based on experience which has shown, inter alia, that the effects of disruption of services in
particular portions of airspace are likely to affect significantly the services in adjacent airspace, thereby creating a
requirement for international coordination, with the assistance of ICAO as appropriate. Hence, the role of ICAO in the field
of contingency planning and coordination of such plans is described in the guidelines. They also reflect the experience that
ICAO’s role in contingency planning must be global and not limited to airspace over the high seas and areas of undetermined
sovereignty, if the availability of major world air routes within the air transportation system is to be preserved. Finally, they
further reflect the fact that international organizations concerned, such as the International Air Transport Association (IATA)
and the International Federation of Airline Pilots> Associations (IFALPA), are valuable advisers on the practicability of
overall plans and elements of such plans.

2. Status of contingency plans

Contingency plans are intended to provide alternative facilities and services to those provided for in the regional air
navigation plan when those facilities and services are temporarily not available. Contingency arrangements are therefore
temporary in nature, remain in effect only until the services and facilities of the regional air navigation plan are reactivated
and, accordingly, do not constitute amendments to the regional plan requiring processing in accordance with the “Procedure
for the Amendment of Approved Regional Plans”. Instead, in cases where the contingency plan would temporarily deviate
from the approved regional air navigation plan, such deviations are approved, as necessary, by the President of the ICAO
Council on behalf of the Council.
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3. Responsibility for developing, promulgating
and implementing contingency plans

3.1 The State(s) responsible for providing air traffic services and related supporting services in particular portions of
airspace is (are) also responsible, in the event of disruption or potential disruption of these services, for instituting measures
to ensure the safety of international civil aviation operations and, where possible, for making provisions for alternative
facilities and services. To that end the State(s) should develop, promulgate and implement appropriate contingency plans.
Such plans should be developed in consultation with other States and airspace users concerned and with ICAOQ, as
appropriate, whenever the effects of the service disruption(s) are likely to affect the services in adjacent airspace.

3.2 The responsibility for appropriate contingency action in respect of airspace over the high seas continues to rest
with the State(s) normally responsible for providing the services until, and unless, that responsibility is temporarily
reassigned by ICAO to (an)other State(s).

3.3 Similarly, the responsibility for appropriate contingency action in respect of airspace where the responsibility for
providing the services has been delegated by another State continues to rest with the State providing the services until, and
unless, the delegating State terminates temporarily the delegation. Upon termination, the delegating State assumes
responsibility for appropriate contingency action.

3.4 ICAO will initiate and coordinate appropriate contingency action in the event of disruption of air traffic services
and related supporting services affecting international civil aviation operations provided by a State wherein, for some reason,
the authorities cannot adequately discharge the responsibility referred to in 3.1. In such circumstances, ICAO will work in
coordination with States responsible for airspace adjacent to that affected by the disruption and in close consultation with
international organizations concerned. ICAO will also initiate and coordinate appropriate contingency action at the request of
States.

4. Preparatory action

4.1 Time is essential in contingency planning if hazards to air navigation are to be reasonably prevented. Timely
introduction of contingency arrangements requires decisive initiative and action, which again presupposes that contingency
plans have, as far as practicable, been completed and agreed among the parties concerned before the occurrence of the event
requiring contingency action, including the manner and timing of promulgating such arrangements.

4.2 For the reasons given in 4.1, States should take preparatory action, as appropriate, for facilitating timely
introduction of contingency arrangements. Such preparatory action should include:

a) preparation of general contingency plans for introduction in respect of generally foreseeable events such as
industrial action or labour unrest affecting the provision of air traffic services and/or supporting services. In
recognition of the fact that the world aviation community is not party to such disputes, States providing services in
airspace over the high seas or of undetermined sovereignty should take appropriate action to ensure that adequate air
traffic services will continue to be provided to international civil aviation operations in non-sovereign airspace. For
the same reason, States providing air traffic services in their own airspace or, by delegation, in the airspace of
(an)other State(s) should take appropriate action to ensure that adequate air traffic services will continue to be
provided to international civil aviation operations concerned, which do not involve landing or take-off in the
State(s) affected by industrial action;

b) assessment of risk to civil air traffic due to military conflict or acts of unlawful interference with civil aviation as
well as a review of the likelihood and possible consequences of natural disasters or public health emergencies.
Preparatory action should include initial development of special contingency plans in respect of natural disasters,
public health emergencies, military conflicts or acts of unlawful interference with civil aviation that are likely to
affect the availability of airspace for civil aircraft operations and/or the provision of air traffic services and
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supporting services. It should be recognized that avoidance of particular portions of airspace on short notice will
require special efforts by States responsible for adjacent portions of airspace and by international aircraft operators
with regard to planning of alternative routings and services, and the air traffic services authorities of States should
therefore, as far as practicable, endeavour to anticipate the need for such alternative actions;

¢) monitoring of any developments that might lead to events requiring contingency arrangements to be developed and
applied. States should consider designating persons/administrative units to undertake such monitoring and, when
necessary, to initiate effective follow-up action; and

d) designation/establishment of a central agency which, in the event of disruption of air traffic services and
introduction of contingency arrangements, would be able to provide, 24 hours a day, up-to-date information on the
situation and associated contingency measures until the system has returned to normal. A coordinating team should
be designated within, or in association with, such a central agency for the purpose of coordinating activities during
the disruption.

4.3 ICAO will be available for monitoring developments that might lead to events requiring contingency arrangements
to be developed and applied and will, as necessary, assist in the development and application of such arrangements. During
the emergence of a potential crisis, a coordinating team will be established in the Regional Office(s) concerned and at ICAQ
Headquarters in Montreal, and arrangements will be made for competent staff to be available or reachable 24 hours a day.
The tasks of these teams will be to monitor continuously information from all relevant sources, to arrange for the constant
supply of relevant information received by the State acronautical information service at the location of the Regional Office
and Headquarters, to liaise with international organizations concerned and their regional organizations, as appropriate, and to
exchange up-to-date information with States directly concemed and States which are potential participants in contingency
arrangements. Upon analysis of all available data, authority for initiating the action considered necessary in the
circumstances will be obtained from the State(s) concerned.

5. Coordination

5.1 A contingency plan should be acceptable to providers and users of contingency services alike, i.e. in terms of the
ability of the providers to discharge the functions assigned to them and in terms of safety of operations and traffic handling
capacity provided by the plan in the circumstances.

5.2 Accordingly, States which anticipate or experience disruption of air traffic services and/or related supporting
services should advise, as early as practicable, the ICAO Regional Office accredited to them, and other States whose services
might be affected. Such advice should include information on associated contingency measures or a request for assistance in
formulating contingency plans.

5.3 Detailed coordination requirements should be determined by States and/or ICAO, as appropriate, keeping the
above in mind. In the case of contingency arrangements not appreciably affecting airspace users or service provided outside
the airspace of the (single) State involved, coordination requirements are naturally few or non-existent. Such cases are
believed to be few.

5.4 In the case of multi-State ventures, detailed coordination leading to formal agreement of the emerging contingency
plan should be undertaken with each State which is to participate. Such detailed coordination should also be undertaken with
those States whose services will be significantly affected, for example by re-routing of traffic, and with international
organizations concerned who provide invaluable operational insight and experience.

5.5 Whenever necessary to ensure orderly transition to contingency arrangements, the coordination referred to in

this section should include agreement on a detailed, common NOTAM text to be promulgated at a commonly agreed
effective date.
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6. Development, promulgation and application
of contingency plans

6.1 Development of a sound contingency plan is dependent upon circumstances, including the availability, or not, of
the airspace affected by the disruptive circumstances for use by international civil aviation operations. Sovereign airspace
can be used only on the initiative of, or with the agreement or consent of, the authorities of the State concerned regarding
such use. Otherwise, the contingency arrangements must involve bypassing the airspace and should be developed by adjacent
States or by ICAO in cooperation with such adjacent States. In the case of airspace over the high seas or of undetermined
sovereignty, development of the contingency plan might involve, depending upon circumstances, including the degree of
erosion of the alternative services offered, temporary reassignment by ICAO of the responsibility for providing air traffic
services in the airspace concerned.

6.2 Development of a contingency plan presupposes as much information as possible on current and alternative routes,
navigational capability of aircraft and availability or partial availability of navigational guidance from ground-based aids,
surveillance and communications capability of adjacent air traffic services units, volume and types of aircraft to be
accommodated and the actual status of the air traffic services, communications, meteorological and aeronautical information
services. Following are the main elements to be considered for contingency planning depending upon circumstances:

a) re-routing of traffic to avoid the whole or part of the airspace concerned, normally involving establishment of
additional routes or route segments with associated conditions for their use;

b) establishment of a simplified route network through the airspace concerned, if it is available, together with a flight
level allocation scheme to ensure lateral and vertical separation, and a procedure for adjacent area control centres to

establish longitudinal separation at the entry point and to maintain such separation through the airspace;

c) reassignment of responsibility for providing air traffic services in airspace over the high seas or in delegated
airspace;

d) provision and operation of adequate air-ground communications, AFTN and ATS direct speech links, including
reassignment, to adjacent States, of the responsibility for providing meteorological information and information on
status of navigation aids;

€) special arrangements for collecting and disseminating in-flight and post-flight reports from aircraft;

) a requirement for aircraft to maintain continuous listening watch on a specified pilot-pilot VHF frequency in
specified areas where air-ground communications are uncertain or non-existent and to broadcast on that frequency,
preferably in English, position information and estimates, including start and completion of climb and descent;

g) arequirement for all aircraft in specified areas to display navigation and anti-collision lights at all times;

h) a requirement and procedures for aircraft to maintain an increased longitudinal separation that may be established
between aircraft at the same cruising level;

i) arequirement for climbing and descending well to the right of the centre line of specifically identified routes;

j) establishment of arrangements for controlled access to the contingency area to prevent overloading of the
contingency system; and

k) a requirement for all operations in the contingency area to be conducted in accordance with IFR, including

allocation of IFR flight levels, from the relevant Table of Cruising Levels in Appendix 3 of Annex 2, to ATS routes
in the area.
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6.3 Notification, by NOTAM, of anticipated or actual disruption of air traffic services and/or related supporting
services should be dispatched to users of air navigation services as early as practicable. The NOTAM should include the
associated contingency arrangements. In the case of foreseeable disruption, the advance notice should in any case not be less
than 48 hours.

6.4 Notification by NOTAM of discontinuance of contingency measures and reactivation of the services set forth in
the regional air navigation plan should be dispatched as early as practicable to ensure an orderly transfer from contingency
conditions to normal conditions.

—END —
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Settlement of Differences
Brazil and the United States (2016)

On 2 December 2016, Brazil (the Applicant) presented to ICAO an Application and Memorial pursuant to Article 84 of the Convention on
International Civil Aviation (Chicago Convention), seeking a decision of the Council on a disagreement with the United States (the
Respondent) relating “to the interpretation and application of the Convention and its Annexes following a collision, on September 29th
20086, of the air carrier Boeing 737-8EH operating a regular flight GLO 1907, and air jet Legacy EMB-135BJ operating a flight by ExcelAire
Services Inc.”

On 27 March 2017, the Respondent submitted a Statement of preliminary objection to the Application. On 19 May 2017, the Applicant
submitted Comments on the Statement of preliminary objection. After hearing the Parties, the Council, at the ninth Meeting of its 211th
Session, decided with 4 votes in favour, 19 against and 11 abstentions, not to accept the Respondent’s preliminary objection. The Council
further decided to invite the Parties to continue their direct negotiations and also requested the President of the Council to be available to
provide his good offices as Conciliator during such negotiations. The Respondent subsequently filed its Counter-memorial on 31 August
2017.

At the eighth Meeting of its 212th Session, the Council considered a progress report on negotiations. The Council endorsed an agreement
reached between the two parties to suspend the filing of a Reply by the Applicant to the Respondent’s Counter-memorial in order to allow
for further consultations among them.

Request submitted under Article 54 n) of the Chicago Convention

At the tenth Meeting of its 211th Session, the Council considered and approved a request, submitted by Qatar pursuant to Article 54 n) of
the Chicago Convention, to schedule an extraordinary session for the consideration of the actions of Bahrain, Egypt, Saudi Arabia and the
United Arab Emirates to close their airspace to aircraft registered in Qatar. On 31 July 2017, following its consideration of the item, the
Council rendered a decision urging all ICAO Member States to continue to collaborate, in particular, to promote the safety, security,
efficiency and sustainability of international civil aviation.

Qatar and Bahrain, Egypt, Saudi Arabia and the United Arab Emirates (2017) — Application (A)

On 30 October 2017, Qatar presented Application (A) and its corresponding Memorial under the terms of Article 84 of the Chicago
Convention. Bahrain, Egypt, Saudi Arabia and the United Arab Emirates were named as Respondents. The said Application (A) and its
corresponding Memorial relate to a disagreement on the “interpretation and application of the Chicago Convention and its Annexes”
following the referenced announcement by the Governments of the Respondents on 5 June 2017 “with immediate effect and without any
previous negotiation or warning, that Qatar-registered aircraft are not permitted to fly to or from the airports within their territories and
would be barred not only from their respective national air spaces, but also from their Flight Information Regions (FIRs) extending beyond
their national airspace even over the high seas”. On 15 November 2017, the Council fixed a time-limit of 12 weeks for the filing of Counter-
memorials by the Respondents with respect to Application (A).

Qatar and Bahrain, Egypt and the United Arab Emirates (2017) — Application (B)

On 30 October 2017, Qatar also presented Application (B) and its corresponding Memorial under the terms of Article I, Section 2 of the
International Air Services Transit Agreement (Transit Agreement) and Chapter XVIII of the Chicago Convention. Bahrain, Egypt and the
United Arab Emirates were named as Respondents. Application (B) relates to a disagreement on the “interpretation and application” of the
Transit Agreement, following the referenced announcement by the Governments of the Respondents on 5 June 2017 “with immediate
effect and without any previous negotiation or warning, that Qatar-registered aircraft are not permitted to fly to or from the airports within
their territories and are barred from their respective national air spaces”. On 15 November 2017, the Council fixed a time-limit of 12 weeks
for the filing of Counter-memorials by the Respondents with respect to Application (B).






Annex 19

Hernan Longo, “Sharing information in order to fight against terrorism”, ICAO, Hong Kong
ICAO TRIP Regional Seminar (2017), available at https://www.icao.int/Meetings/TRIP-
HongKong-2017/Documents/1.HERNAN%20LONGO.pdf
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