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Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December
1948, entered into force 12 January 1951), 78 UNTS 277






Convention on the Prevention and Punishment of the Crime of
Genocide

Approved and proposed for signature and ratification or accession by
General Assembly resolution 260 A (III) of 9 December 1948
Entry into force: 12 January 1951, in accordance with article XIII
The Contracting Parties ,

Having considered the declaration made by the General Assembly of the United Nations
in its resolution 96 (I) dated 11 December 1946 that genocide is a crime under
international law, contrary to the spirit and aims of the United Nations and condemned
by the civilized world,

Recognizing that at all periods of history genocide has inflicted great losses on
humanity, and

Being convinced that, in order to liberate mankind from such an odious scourge,
international co-operation is required,

Hereby agree as hereinafter provided :
Article I

The Contracting Parties confirm that genocide, whether committed in time of peace or in
time of war, is a crime under international law which they undertake to prevent and to
punish.

Article II

In the present Convention, genocide means any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as
such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
Article III

The following acts shall be punishable:

(a) Genocide;

(b) Conspiracy to commit genocide;

(c) Direct and public incitement to commit genocide;
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(d) Attempt to commit genocide;
(e) Complicity in genocide.
Article IV

Persons committing genocide or any of the other acts enumerated in article III shall be
punished, whether they are constitutionally responsible rulers, public officials or private
individuals.

Article V

The Contracting Parties undertake to enact, in accordance with their respective
Constitutions, the necessary legislation to give effect to the provisions of the present
Convention, and, in particular, to provide effective penalties for persons guilty of
genocide or any of the other acts enumerated in article III.

Article VI

Persons charged with genocide or any of the other acts enumerated in article III shall
be tried by a competent tribunal of the State in the territory of which the act was
committed, or by such international penal tribunal as may have jurisdiction with respect
to those Contracting Parties which shall have accepted its jurisdiction.

Article VII

Genocide and the other acts enumerated in article III shall not be considered as political
crimes for the purpose of extradition.

The Contracting Parties pledge themselves in such cases to grant extradition in
accordance with their laws and treaties in force.

Article VIII

Any Contracting Party may call upon the competent organs of the United Nations to take
such action under the Charter of the United Nations as they consider appropriate for the
prevention and suppression of acts of genocide or any of the other acts enumerated in
article III.

Article IX

Disputes between the Contracting Parties relating to the interpretation, application or
fulfilment of the present Convention, including those relating to the responsibility of a
State for genocide or for any of the other acts enumerated in article III, shall be
submitted to the International Court of Justice at the request of any of the parties to the
dispute.

Article X

The present Convention, of which the Chinese, English, French, Russian and Spanish
texts are equally authentic, shall bear the date of 9 December 1948.

Article XI

The present Convention shall be open until 31 December 1949 for signature on behalf of
any Member of the United Nations and of any non-member State to which an invitation
to sign has been addressed by the General Assembly.



The present Convention shall be ratified, and the instruments of ratification shall be
deposited with the Secretary-General of the United Nations.

After 1 January 1950, the present Convention may be acceded to on behalf of any
Member of the United Nations and of any non-member State which has received an
invitation as aforesaid.

Instruments of accession shall be deposited with the Secretary-General of the United
Nations.

Article XII

Any Contracting Party may at any time, by notification addressed to the Secretary-
General of the United Nations, extend the application of the present Convention to all or
any of the territories for the conduct of whose foreign relations that Contracting Party is
responsible.

Article XIII

On the day when the first twenty instruments of ratification or accession have been
deposited, the Secretary-General shall draw up a proces-verbal and transmit a copy
thereof to each Member of the United Nations and to each of the non-member States
contemplated in article XI.

The present Convention shall come into force on the ninetieth day following the date of
deposit of the twentieth instrument of ratification or accession.

Any ratification or accession effected subsequent to the latter date shall become
effective on the ninetieth day following the deposit of the instrument of ratification or
accession.

Article XIV

The present Convention shall remain in effect for a period of ten years as from the date
of its coming into force.

It shall thereafter remain in force for successive periods of five years for such
Contracting Parties as have not denounced it at least six months before the expiration
of the current period.

Denunciation shall be effected by a written notification addressed to the Secretary-
General of the United Nations.

Article XV

If, as a result of denunciations, the number of Parties to the present Convention should
become less than sixteen, the Convention shall cease to be in force as from the date on
which the last of these denunciations shall become effective.

Article XVI

A request for the revision of the present Convention may be made at any time by any
Contracting Party by means of a notification in writing addressed to the Secretary-

General.

The General Assembly shall decide upon the steps, if any, to be taken in respect of such
request.

Annex 1



Annex 1

Article XVII

The Secretary-General of the United Nations shall notify all Members of the United
Nations and the non-member States contemplated in article XI of the following:

(a) Signatures, ratifications and accessions received in accordance with article XI;
(b) Notifications received in accordance with article XII;

(c) The date upon which the present Convention comes into force in accordance with
article XIII;

(d) Denunciations received in accordance with article XIV;

(e) The abrogation of the Convention in accordance with article XV;
(f) Notifications received in accordance with article XVI.

Article XVIII

The original of the present Convention shall be deposited in the archives of the United
Nations.

A certified copy of the Convention shall be transmitted to each Member of the United
Nations and to each of the nhon-member States contemplated in article XI.

Article XIX

The present Convention shall be registered by the Secretary-General of the United
Nations on the date of its coming into force.
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CHAPTER IV

HUMAN RIGHTS

1. CONVENTION ON THE PREVENTION AND PUNISHMENT OF THE CRIME OF
GENOCIDE

Paris, 9 December 1948!
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ENTRY INTO FORCE: 12 January 1951, in accordance with article XIII.
REGISTRATION: 12 January 1951, No. 1021.
STATUS: Signatories: 41. Parties: 152.
TEXT: United Nations, Treaty Series, vol. 78, p. 277.
Accession(a), Accession(a),
Succession(d), Succession(d),
Participan?® Signature Ratification Participan?® Signature Ratification
Afghanistan.................... 22 Mar 1956 a Chile.....cooviiiiiiiins 11 Dec 1948 3Jun 1953
Albania........cccoeveerinenne 12May 1955a China>®7 ....coovvverne 20Jul 1949 18 Apr 1983
Algeria .....coooeveeieinenns 31 0ct 1963 a Colombia ........cccceueneee. 12 Aug 1949 27 Oct 1959
Andorra........ceeeeerenenenne 22 Sep 2006 a COmOTI0S....ccceveuereerrennne 27 Sep 2004 a
Antigua and Barbuda...... 250ct 1988 d Costa Rica......ccceceueneee. 140ct 1950 a
Argentina’ 5Jun 1956 a Céte d'Ivoire . 18 Dec 1995a
Armenia........coeeeevnnenene 23Jun 1993 a Croatia® 120ct 1992d
Australia.......cccccoeeienee 11 Dec 1948 8Jul 1949 Cuba® ..o 1949 4 Mar 1953
Austria ........ 19 Mar 1958 a Cyprus’ 29Mar 1982 a
Azerbaijan...........cccoe.. 16 Aug 1996 a Czech Republic!® 22 Feb 1993 d
Bahamas.........cccocennenenee. 5Aug 1975d Democratic People's
Bahrain........ B 27 Mar 1990 a Republic of Korea.... 31Jan 1989 a
Bangladesh..................... 50ct 1998 a Democratic Republic of
Barbados ..........cccccoveeneee 14Jan 1980 a the CONgo-..vvvvvvv 31 May 1962d
Belarus ..........ccccoooooeee. 16Dec 1949 11 Aug 1954 Denmark ..o 28Sep 1949 15Jun 1951
Belgium oo 12 Dec 1949 5Sep 1951 Dominica .......cccceevueenee 13 May 2019a
BeliZe .ooooooverveeere 10 Mar 1998 a Dominican Republic......11 Dec 1948
Benin.. 2 Nov 2017 a Ecuador.......cccoeeevinenne 11 Dec 1948 21 Dec 1949
Bolivia (Plurinational EgYpPteccioeeieieieieieiee 12 Dec 1948 8 Feb 1952
State 0f)vveeerrreenenn. 11 Dec 1948 14 Jun 2005 El Salvador .................... 27 Apr 1949 28 Sep 1950
Bosnia and Estonia........cccocooevruennnes 21 Oct 1991a
Herzegovina®4.......... 29 Dec 1992d Ethiopia......cccccovvererenne. 11 Dec 1948 1Jul 1949
Brazil .......cocovvvvereenne 11 Dec 1948 15 Apr 1952 Fiji oo I1Jan 1973d
Bulgaria .........cccoeeueneene. 21Jul 1950 a Finland........cocooveinennne. 18 Dec 1959 a
Burkina Faso.................. 14Sep 1965a France .....cccccvevevcnnennnne. 11 Dec 1948 14 Oct 1950
Burundi.....c.cccoeveininnne 6Jan 1997 a Gabon........ccceeveueirinenne 21Jan 1983 a
Cabo Verde..........cc....... 10Oct 2011a Gambia........ccocceevenennne. 29 Dec 1978 a
Cambodia..........ccccoueueee. 140ct 1950 a Georgia .....coceveeeeruennnne. 110ct 1993 a
Canada.......cccooeverinnne 28 Nov 1949 3Sep 1952 Germany'1213 24 Nov 1954 a
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Participant®

Signature

1949
1949

1948

1949

1949
1949

1949

1949

Kazakhstan.....................
Kuwait .o.ooooeeenieiiiennne.
Kyrgyzstan.........ccoceeue

Lao People's
Democratic
Republic...................
Latvia...oceeveevevierieneenene
Lebanon .......cccccoeveeuenee. 30 Dec 1949

Liberia......cccoevevenenrennnns 11 Dec 1948

Malaysia
Maldives

Mauritius. .
MEXICO ..vrevrerrereieerrenans 14 Dec
Monaco ........ceceeeveeeneeennes

1948

Mongolia........
Montenegro'“.................
Morocco.....c.coveveuinennne.
Mozambique ..

Myanmar............cccoeeenee 30 Dec 1949

Accession(a),
Succession(d),
Ratification

24 Dec
8 Dec
13 Jan
7 Sep
24 Sep
14 Oct
5 Mar
7 Jan
29 Aug
27 Aug

14 Aug
20 Jan
22 Jun
9 Mar
4 Jun
23 Sep
3 Apr
26 Aug
7 Mar
5 Sep

8 Dec
14 Apr
17 Dec
29 Nov
20 Jun
16 May
24 Mar

1 Feb

7 Oct
14 Jul
20 Dec
24 Apr
16 Jul

6 Jun

8 Jul
22 Jul
30 Mar

5 Jan
23 Oct
24 Jan
18 Apr
14 Mar

1958 a
1954
1950
2000 a
2013 a
1950
1952
1952 a
1949
1959

1956

1959 a
1976 a
1950

1952 a
1968 a
1950 a
1998 a
1995 a
1997 a

1950 a
1992 a
1953

1974 a
1950

1989 a
1994 a
1996 a
1981 a
2017 a
1994 a
1984 a
1974 a
2014 a
2019 a
1952

1950 a
1967 a
2006 d
1958 a
1983 a
1956

Accession(a),
Succession(d),
Participant® Signature Ratification
Namibia .....cccoveerenenenne 28 Nov 1994 a
Nepal....cooeoiriiiiiiees 17Jan 1969 a
Netherlands.................... 20 Jun 1966 a
New Zealand's ............... 25Nov 1949 28 Dec 1978
Nicaragua........ccccecevuenne 29Jan 1952 a
Nigeria ....oooeeeeveccnnns 27Jul 2009 a
North Macedonia?.......... 18Jan 1994 d
NOIWay ...ccoeeeeveeriereeeneens 11 Dec 1948  22Jul 1949
Pakistan........c.ccceceruennne. 11 Dec 1948 12 Oct 1957
Panama... 11 Dec 1948 I1Jan 1950
Papua New Guinea ........ 27Jan 1982 a
Paraguay ........ccccoceveennene 11 Dec 1948 30ct 2001
Peru........ ...11Dec 1948 24Feb 1960
Philippines ........c.ccoeueeee. 11 Dec 1948 7Jul 1950
Poland .......ccccveveininnnne 14Nov 1950 a
9Feb 1999 a
14 Oct 1950 a
Republic of Moldova...... 26Jan 1993 a
Romania.......c.ccceeeruennne. 2Nov 1950 a
Russian Federation ........ 16 Dec 1949 3 May 1954
Rwanda.......cccccciinnes 16 Apr 1975a
San Marino .........c..c....... 8 Nov 2013 a
Saudi Arabia................... 13Jul 1950 a
Senegal.......ccooevverinnnnne 4 Aug 1983 a
Serbia®! ... 12 Mar 2001 a
Seychelles..........cc....... 5May 1992a
Singapore.......cccecevveenene 18 Aug 1995 a
Slovakial®............ccue... 28 May 1993 d
SloveniaZ.......cccoveeennnes 6Jul  1992d
South Africa.......coceeeeee. 10 Dec 1998 a
Spain......cceeeveneinine 13Sep 1968 a
Sri Lanka.......cccceoevennene 120ct 1950 a
St. Vincent and the
Grenadines............... 9Nov 1981 a
State of Palestine ........... 2Apr 2014a
Sudan .....ccceeevineiienens 13 Oct 2003 a
Sweden...... ...30Dec 1949 27 May 1952
Switzerland..................... 7 Sep 2000 a
Syrian Arab Republic .... 25Jun  1955a
Tajikistan .. 3Nov 2015a
TOZO e 24 May 1984 a
Tonga...c.cccevevevevcnenne. 16 Feb 1972 a
Trinidad and Tobago ..... 13 Dec 2002 a
Tunisia......ccceeevevereennnne 29 Nov 1956 a
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Accession(a),
Succession(d),
Participant® Signature Ratification
Turkey....ccoovenveevcncnnne. 31Jul 1950 a
Turkmenistan................. 26 Dec 2018 a
Uganda........ccooeveeeeens 14 Nov 1995a
UKraing ........ccceeveeevenennenn 16 Dec 1949 15 Nov 1954
United Arab Emirates..... 11 Nov 2005a
United Kingdom of
Great Britain and
Northern Ireland....... 30Jan 1970 a
United Republic of
Tanzania................... SApr 1984a
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Accession(a),
Succession(d),
Participant® Signature Ratification
United States of
America.......c.coeune. 11 Dec 1948  25Nov 1988
Uruguay .. .11 Dec 1948 11Jul 1967
Uzbekistan .........c.ccceeeee 9Sep 1999a
Venezuela (Bolivarian
Republic of) ............. 12Jul 1960 a
Viet Nam!718, ... 9Jun 1981 a
Yemen®......oocoovvveveiinnnne 6 Apr 1989 a
Zimbabwe............cco....... 13 May 1991 a

Declarations and Reservations
(Unless otherwise indicated, the declarations and reservations were made upon ratification,
accession or succession. For objections thereto and territorial applications see hereinafter.)

ALBANIA2?

As regards article XII: ~ The People's Republic of
Albania declares that it is not in agreement with article
XII of the Convention and considers that all the
provisions of the Convention should extend to Non-Self-
Governing Territories, including Trust Territories.

ALGERIA

The Democratic and Popular Republic of Algeria does
not consider itself bound by article IX of the Convention,
which confers on the International Court of Justice
jurisdiction in all disputes relating to the said Convention.

The Democratic and Popular Republic of Algeria
declares that no provision of article VI of the said
Convention shall be interpreted as depriving its tribunals
of jurisdiction in cases of genocide or other acts
enumerated in article III which have been committed in
its territory or as conferring such jurisdiction on foreign
tribunals.

International tribunals may, as an exceptional
measure, be recognized as having jurisdiction, in cases in
which the Algerian Government has given its express
approval.

The Democratic and Popular Republic of Algeria
declares that it does not accept the terms of article XII of
the Convention and considers that all the provisions of the
said Convention should apply to Non-Self-Governing
Territories, including Trust Territories.

ARGENTINA

Ad article IX: The Argentine Government reserves
the right not to submit to the procedure laid down in this
article any dispute relating directly or indirectly to the
territories referred to in its reservation to article XII.

Ad article XII:  If any other Contracting Party extends
the application of the Convention to territories under the
sovereignty of the Argentine Republic, this extension
shall in no way affect the rights of the Republic.

BAHRAIN?!

"With reference to article IX of the Convention the
Government of the State of Bahrain declares that, for the
submission of any dispute in terms of this article to the

jurisdiction of the International Court of Justice, the
express consent of all the parties to the dispute is required
in each case."

"Moreover, the accession by the State of Bahrain to
the said Convention shall in no way constitute recognition
of Isracl or be a cause for the establishment of any
relations of any kind therewith."

BANGLADESH

“Article IX: For the submission of any dispute in
terms of this article to the jurisdiction of the i]ntemational
Court of Justice, the consent of all parties to the dispute
will be required in each case.”

BELARUS??

The Byelorussian SSR declares that it is not in
agreement with article XII of the Convention and
considers that all the provisions of the Convention should
extend to non-self-governing territories, including trust
territories.

BULGARIAZ

As regards article XII:  The People's Republic of
Bulgaria declares that it is not in agreement with article
XII" of the Convention and considers that all the
provisions of the Convention should extend to Non-Self-
Governing Territories, including Trust Territories.

CHINA

1. The ratification to the said Convention by the
Taiwan local authorities on 19 July 1951 in the name of
China is illegal and therefore null and void.

2. The People's Republic of China does not
consider itself bound by article IX of the said Convention.

CZECH REPUBLIC!?

FINLAND?

HUNGARY?

The Hungarian People's Republic reserves its rights
with regard to the provisions of article XII which do not
define the obligations of countries having colonies with
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regard to questions of colonial exploitation and to acts
which might be described as genocide.

INDIA

"With reference to article IX of the Convention, the
Government of India declares that, for the submission of
any dispute in terms of this article to the jurisdiction of
the International Court of Justice, the consent of all the
parties to the dispute is required in each case."

MALAYSIAZ6

"That with reference to article IX of the Convention,
before any dispute to which Malaysia is a party may be
submitted to the jurisdiction of the International Court of
Justice under this article, the specific consent of Malaysia
is required in each case."

"That the pledge to grant extradition in accordance
with a state's laws and treaties in force found in article VII
extends only to acts which are criminal under the law of
both the requesting and the requested state."

MONGOLIA??

The Government of the Mongolian People's Republic
declares that it is not in a position to agree with article XII
of the Convention and considers that the provisions of the
said article should be extended to non-self-governing
territories, including trust territories.

The Government of the Mongolian People's Republic
deems it appropriate to draw attention to the
discriminatory character of article XI of the Convention,
under the terms of which a number of States are precluded
from acceding to the Convention and declares that the
Convention deals with matters which affect the interests
of all States and it should, therefore, be open for accession
by all States.

MONTENEGRO™

"The Federal Republic of Yugoslavia does not
consider itself bound by Article IX of the Convention on
the Prevention and Punishment of the Crime of Genocide
and, therefore, before any dispute to which the Federal
Republic of Yugoslavia is a party may be validly
submitted to the jurisdiction of the International Court of
Justice under this Article, the specific and explicit consent
of the FRY is required in each case.”

MoOROCCO

With reference to article VI, the Government of His
Majesty the King considers that Moroccan courts and
tribunals alone have jurisdiction with respect to acts of
genocide committed within the territory of the Kingdom
of Morocco.

The competence of international courts may be
admitted exceptionally in cases with respect to which the
Moroccan Government has given its specific agreement.

With reference to article &, the ~Moroccan
Government states that no dispute relating to the
interpretation, application or fulfilment of the present
Convention can be brought before the International Court
of Justice, without the prior agreement of the parties to
the dispute.

MYANMAR

"(1) With reference to article VI, the Union of Burma
makes the reservation that nothing contained in the said
Article shall be construed as depriving the Courts and
Tribunals of the Union of jurisdiction or as giving foreign
Courts and tribunals jurisdiction over any cases of
genocide or any of the other acts enumerated in article 111
committed within the Union territory.

"(2) With reference to article VIII, the Union of
Burma makes the reservation that the said article shall not
apply to the Union."

PHILIPPINES

"l.  With reference to article IV of the Convention,
the Philippine Government cannot sanction any situation
which would subject its Head of State, who is not a ruler,
to conditions less favorable than those accorded other
Heads of State, whether constitutionally responsible rulers
or not. The Philippine Government does not consider said
article, therefore, as overriding the existing immunities
from judicial processes guaranteed certain public officials
by the Constitution of the Philippines.

"2.  With reference to article VII of the Convention,
the Philippine Government does not undertake to give
effect to said article until the Congress of the Philippines
has enacted the necessary legislation defining and
punishing the crime of genocide, which legislation, under
the Constitution of the Philippines, cannot have any
retroactive effect.

"3.  With reference to articles VI and IX of the
Convention, the Philippine Government takes the position
that nothing contained in said articles shall be construed
as depriving Philippine courts of jurisdiction over all
cases of genocide committed within Philippine territory
save only in those cases where the Philippine Government
consents to have the decision of the ghilippine courts
reviewed by either of the international tribunals referred
to in said articles. With further reference to article IX of
the Convention, the Philippine Government does not
consider said article to extend the concept of State
responsibility beyond that recognized by the generally
accepted principles of international law."

POLAND?

As regards article XII:  Poland does not accept the
provisions of this article, considering that the Convention
should apply to Non-Self-Governing Territories,
including Trust Territories.

ROMANIA?

As regards article XII:  The People's Republic of
Romania declares that it is not in agreement with article
XII of the Convention, and considers that all the
grovisions of the Convention should apply to the Non-

elf-Governing  Territories, including the  Trust
Territories.

RUSSIAN FEDERATION?2

The Union of Soviet Socialist Republics declares that
it is not in agreement with article XII of the Convention
and considers that all the provisions of the Convention
should extend to Non-Self-Governing Territories,
including Trust Territories.

RWANDA3?

SERBIA6:31

"The Federal Republic of Yugoslavia does not
consider itself bound by Article IX of the Convention on
the Prevention and Punishment of the Crime of Genocide
and, therefore, before any dispute to which the Federal
Republic of Yugoslavia is a party may be validly
submitted to the jurisdiction of the International Court of
Justice under this Article, the specific and explicit consent
of the FRY is required in each case."
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SINGAPORE?6

"That with reference to article IX of the Convention,
before any dispute to which the Republic of Singapore is
a party may be submitted to the jurisdiction of the
International Court of Justice under this article, the
specific consent of the Republic of Singapore is required
in each case."

SLOVAKIA!?
SPAIN32

UKRAINE22

The Ukrainian SSR declares that it is not in agreement
with article XII of the Convention and considers that all
the provisions of the Convention should extend to Non-
Self-Governing Territories, including Trust Territories.

UNITED ARAB EMIRATES

The Government of the State of the United Arab
Emirates, having considered the aforementioned
Convention and approved the contents thereof, formally
declares its accession to the Convention and makes a
reservation with respect to article 9 thereof concerning the
submission of disputes arising between the Contracting
Parties relating to the interpretation, application or
fulfilment of this Convention, to the International Court
of Justice, at the request of any of the parties to the
dispute.

UNITED STATES OF AMERICA!!

"(1) That with reference to article IX of the
Convention, be fore any dispute to which the United
States is a party may be submitted to the jurisdiction of
the International Court of Justice under this article, the
specific consent of the United States is required in each
case.

(2) That nothing in the Convention requires or
authorizes legislation or other action by the United States
of America prohibited by the Constitution of the United
States as interpreted by the United States."

"(1) That the term ‘intent to destroy, in whole or in
part, a national, ethnical, racial, or reli%ious group as such'
appearing in article II means the specific intent to destroy,
in whole or in substantial part, a national, ethnical, racial
%r religious group as such by the acts specified in article

(2) That the term ‘mental harm' in article II (b)
means permanent impairment of mental faculties through
drugs, torture or similar techniques.

3) That the pledge to grant extradition in
accordance with a state's laws and treaties in force found
in article VII extends only to acts which are criminal
under the laws of both the requesting and the requested
state and nothing in article VI affects the right of any state
to bring to trial before its own tribunals any of its
nationals for acts committed outside a state.

(4) That acts in the course of armed conflicts
committed without the specific intent required by article
II are not sufficient to constitute genocide as defined by
this Convention.
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(5) That with regard to the reference to an
international penal tribunal in article VI of the
Convention, the United States declares that it reserves the
right to effect its participation in any such tribunal only by
a treaty entered into specifically for that purpose with the
advice and consent of the Senate."

VENEZUELA (BOLIVARIAN REPUBLIC OF)

With reference to article VI, notice is given that any
proceedings to which Venezuela may be a party before an
international penal tribunal would be invalid without
Venezuela's prior express acceptance of the jurisdiction of
such international tribunal.

With reference to article VII, notice is given that the
laws in force in Venezuela do not permit the extradition
of Venezuelan nationals.

With reference to article IX, the reservation is made
that the submission of a dispute to the International Court
of Justice shall be regarded as valid only when it takes
place with Venezuela's approval, signified by the express
conclusion of a prior agreement in each case.

VIET NAM

1. The Socialist Republic of Viet Nam does not
consider itself bound by article IX of the Convention
which provides the jurisdiction of the International Court
of Justice in solving disputes between the Contracting
Parties relating to the interpretation, application or
fulfilment of the Convention at the request of any of the
parties to disputes. The Socialist Republic of Viet Nam
is of the view that, regarding the jurisdiction of the
International Court of Justice in solving disputes referred
to in article IX of the Convention, the consent of the
parties to the disputes except the criminals is
diametrically necessary for the submission of a given
dispute to the International Court of Justice for decision.

2. The Socialist Republic of Viet Nam does not
accept article XII of the Convention and considers that all

rovisions of the Convention should also extend to Non-
elf-Governing Territories, including Trust Territories.
The Socialist Republic of Viet Nam considers
that article XI is of a discriminatory nature, depriving a
number of States of the opportunity to become parties to
the Convention, and holds that the Convention should be
open for accession by all States.

YEMEN"?

In acceding to this Convention, the People's
Democratic Republic of Yemen does not consider itself
bound by article IX of the Convention, which provides
that disputes between the Contracting Parties relating to
the interpretation, application or fulfilment of the
Convention shall be submitted to the International Court
of Justice at the request of any of the parties to the
dispute. It declares that the competence of the
International Court of Justice with respect to disputes
concerning the interpretation, application or fulfilment of
the Convention shall in each case be subject to the express
consent of all parties to the dispute.

Objections
(Unless otherwise indicated, the objections were made
upon ratification, accession or succession.)

AUSTRALIA

"The Australian Government does not accept any of
the reservations contained in the instrument of accession

of the People's Republic of Bulgaria, or in the instrument
of ratification of the Republic of the Philippines.

"The Australian Government does not accept any of
the reservations made at the time of signature of the
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Convention bz the Byelorussian Soviet Socialist
Republic, Czechoslovakia, the Ukrainian Soviet Socialist
Republic and the Union of Soviet Socialist Republics."

"The Australian Government does not accept the
reservations contained in the instruments of accession of
the Governments of Poland and Romania."

BELGIUM

The Government of Belgium does not accept the
reservations made by Bulgaria, Byelorussian Soviet
Socialist Republic, Czechoslovakia, Poland, Romania, the
Ukrainian Soviet Socialist Republic and the Union of
Soviet Socialist Republics.

BRAZIL:34

The Government of Brazil objects to the reservations
made to the Convention by Bulgaria, the Byelorussian
Soviet  Socialist ~ Republic, Czechoslovakia, the
Philippines, Poland, Romania, the Ukrainian Soviet
Socialist Republic and the Union of Soviet Socialist
Republics. The Brazilian Government considers the said
reservations as incompatible with the object and purpose
of the Convention.

The position taken by the Government of Brazil is
founded on the Advisory Opinion of the International
Court of Justice of 28 May ?951 and on the resolution
adopted by the sixth session of the General Assembly on
12 January 1952, on reservations to multilateral
conventions.

The Brazilian Government reserves the right to draw
any such legal consequences as it may deem fit from its
formal objection to the above-mentioned reservations.

CHINA3?
CUBA$

DENMARK

"In the view of the Government of Denmark this
reservation is subject to general principle of treaty
interpretation according to which a party may not invoke
the provisions of its internal law as justification for failure
to perform a treaty."

ECUADOR

The Government of is not in agreement with the
reservations made to article IX and XII of the Convention
by the Governments of the Byelorussian Soviet Socialist
Republic, Czechoslovakia, the Ukrainian Soviet Socialist
Republic and the Union of Soviet Socialist Republics and,
therefore, they do not apply to Ecuador which accepted
without any modifications the integral text of the
Convention.

[Same communication, mutatis mutandis, in respect of
the reservations made by Bulgaria.]

The Government of Ecuador does not accept the
reservations made by the Governments of Poland and
Romania to articles IX and XII of the Convention.

ESTONIA

"The Estonian Government objects to this reservation
on the grounds that it creates uncertainty, as to the extent
of the obligations the Government of the United States of
America 1s prepared to assume with regard to the
Convention.  According to article 27 of the Vienna
Convention on the Law of Treaties, no party may invoke
the provisions of its domestic law as justification for
failure to perform a treaty."

FINLAND

"In the view of the Government of Finland this
reservation is subject to the general principle of treaty
interpretation according to which a party may not invoke
the provisions of its internal law as justification for failure
to perform a treaty."

GREECE

We further declare that we have not accepted and do
not accept any reservation which has already been made
or which may hereafter be made by the countries
signatory to this instrument or by countries which have
acceded or may hereafter accede thereto.

The Government of the Hellenic Republic cannot
accept the first reservation entered by the United States of
America upon ratifying the Agreement on the Prevention
and Punishment of the Crime of Genocide, for it considers
such a reservation to be in compatible with the
Convention.

In respect of the second reservation formulated by the
United States of America:

[Same objection mutatis mutandis, as the one made by
Denmark.]

IRELAND

"The Government of Ireland is unable to accept the
second reservation made by the United States of America
on the occasion of its ratification of the [said] Convention
on the grounds that as a generally accepted rule of
international law a party to an international agreement
may not, by invoking the terms of its internal law, purport
to override the provisions of the Agreement."

ITALY

The Government of the Republic of Italy objects to the
second reservation entered by the United States of
America. It creates uncertainty as to the extent of the
obligations which the Government of the United States of
America is prepared to assume with regard to the
Convention."

MEXICO

The Government of Mexico believes that the
reservation made by the United States Government to
article IX of the aforesaid Convention should be
considered invalid because it is not in keeping with the
object and purpose of the Convention, nor with the
principle governing the interpretation of treaties whereby
no State can invoke provisions of its domestic law as a
reason for not complying with a treaty.

If the aforementioned reservation were applied, it
would give rise to a situation of uncertainty as to the
scope of the obligations which the United States
Government would assume with respect to the
Convention.

Mexico's objection to the reservation in question
should not be interpreted as preventing the entry into
force of the 1948 Convention between the [Mexican]
Government and the United States Government.

NETHERLANDS

"The Government of the Kingdom of the Netherlands
declares that it considers the reservations made by
Albania, Algeria, Bulgaria, the Byelorussian Soviet
Socialist Republic, Czechoslovakia, Hungary, India,
Morocco, Poland, Romania, the Ukrainian Soviet
Socialist Republic and the Union of Soviet Socialist
Republics in respect of article IX of the Convention on
the Prevention and Punishment of the Crime of Genocide,
opened for signature at Paris on 9 December 1948, to be
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incompatible with the object and purpose of the
Convention. The Government of the Kingdom of the
Netherlands therefore does not deem any State which has
made or which will make such reservation a party to the
Convention."

"As concerns the first reservation, the Government of
the Kingdom of the Netherlands recalls its declaration,
made on 20 June 1966 on the occasion of the accession of
the Kin%)dom of the Netherlands to the Convention [...
stating that in its opinion the reservations in respect o
article IX of the Convention, made at that time by a
number of states, were incompatible with the object and
purpose of the Convention, and that the Government of
the Kingdom of the Netherlands did not consider states
making such reservations parties to the Convention.
Accordingly, the Government of the Kingdom of the
Netherlands does not consider the United States of
America a party to the Convention. Similarly, the
Government of the Kingdom of the Netherlands does not
consider parties to the Convention other states which have
made such reservations, i.e., in addition to the states
mentioned in the aforementioned declaration, the People's
Republic of China, Democratic Yemen, the German
Democratic Republic, the Mongolian People's Republic,
the Philippines, Rwanda, Spain, Venezuela, and Viet
Nam, on the other hand, the Government of the Kingdom
of the Netherlands does consider parties to theConvention
those states that have since withdrawn their reservations,
i.e., the Union of Soviet Socialist Republics, the
Byelorussian Soviet Socialist Republic, and the Ukrainian
Soviet Socialist Republic.

As the Convention may come into force between the
Kingdom of the Netherlands and the United States of
America as a result of the latter withdrawing its
reservation in respect of article IX, the Government of the
Kingdom of the Netherlands deems it useful to express
the following position on the second reservation of the
United States of America:

The Government of the Kinl%dom of the Netherlands
objects to this reservation on the ground that it creates
uncertainty as to the extent of the obligations the
Government of the United States of America is prepared
to assume with regard to the Convention. Moreover, any
failure by the United States of America to act upon the
obligations contained in the Convention on the ground
that such action would be prohibited by the constitution of
the United States would be contrary to the generally
accepted rule of international law, as laid down in article
27 of the Vienna Convention on the law of treaties
(Vienna, 23 May 1969)".

"The Government of the Kingdom of the Netherlands
recalls its declaration made on 20 June 1966 on the
occasion of the accession [to the said Convention].

[See declaration made under " Netherlands "]

Accordingly, the Government of the Netherlands
declares that it considers the reservations made by
Malaysia and Singapore in respect of article IX of the
Convention incompatible with the object and purpose of
the Convention. The Government of the Kingdom of the
Netherlands does not consider Malaysia and Singapore
Parties to the Convention.

On the other hand, the Government of the Kingdom of
the Netherlands does consider Parties to the Convention
those States that have since withdrawn their reservations
in respect of article IX of the Convention, i.e., Hungary,
Bulgaria and Mongolia."

NORWAY

"The Norwegian Government does not accept the
reservations made to the Convention by the Government
of the Philippines at the time of ratification."

"In the view of the Government of Norway this
reservation is subject to the general principle of treaty
interpretation according to which a party may not invoke
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the provisions of its internal law as justification for failure
to perform a treaty."

SPAIN

Spain interprets the reservation entered by the United
States of America to the Convention on the Prevention
and Punishment of the Crime of Genocide adopted by the
General Assembly of the United Nations on 9 December
1948 (g] to mean that legislation or other action by the
United States of America will continue to be in
accordance with the provisions of the Convention on the
Prevention and Punishment of the Crime of Genocide.

SRI LANKA

"The Government of Ceylon does not accept the
reservations made by Romania to the Convention."

SWEDEN

"The Government of Sweden is of the view that a
State party to the Convention may not invoke the
provisions of its national legislation, including the
Constitution, to justify that it does not fulfil its obligations
under the Convention and therefore objects to the
reservation.

This objection does not constitute an obstacle to the
entry into force of the Convention between Sweden and
the United States of America."

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN
IRELAND

"The Government of the United Kingdom do not
accept the reservations to articles IV, VII, VIII, IX or XII
of the Convention made by Albania, Algeria, Argentina,
Bulgaria, Burma, the Byelorussian éoviet ocialist
Republic, Czechoslovakia, Hungary, India, Mongolia,
Morocco, the Philippines, Poland, Romania, Spain, the
Ukrainian Soviet Socialist Republic, the Union of Soviet
Socialist Republics or Venezuela."

" The Government of the United Kingdom of
Great Britain and Northern Ireland have consistently
stated that they are unable to accept reservations in
respect of article IX of the said Convention; in their view
this is not the kind of reservation which intending parties
to the Convention have the right to make.

Accordingly, the Government of the United Kingdom
do not accept the reservation entered by the Republic of
Rwanda against article IX of the Convention. They also
wish to place on record that they take the same view of
the similar reservation made by the German Democratic
Eigéz%ﬂalic as notified by the circular letter [...] of 25 April

"The Government of the United Kingdom have [...]
consistently stated that they are unagble to accept
reservations tod[article IX]. Likewise, in conformity with
the attitude adopted by them in previous cases, the
Government of the United Kingdom do not accept the
reservation entered by Viet Nam relating to article XII."

"The Government of the United Kingdom of Great
Britain and Northern Ireland have consistently stated that
they are unable to accept reservations in respect of article
IX of the said Convention; in their view this is not the
kind of reservation which intending parties to the
Convention hve the right to make.

Accordingly the Government of the United Kingdom
of Great Britain and Northern Ireland do not accept the
reservation entered by the People's Democratic Republic
of Yemen against article IX of the Convention."

"The Government of the United Kingdom have
consistently stated that they are unable to accept
reservations to article IX. Accordingly, in conformity
with the attitude adopted by them in previous cases, the
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Government of the United Kingdom do not accept the
first reservation entered by the United States of America.

The Government of the United Kingdom object to the
second reservation entered by the United States of
America. It creates uncertainty as to the extent of the
obligations which the Government of the United States of
America is prepared to assume with regard to the
Convention."

"The Government of the United Kingdom of Great
Britain and Northern Ireland have consistently stated that

they are unable to accept reservations to article IX. In
their view, these are not the kind of reservations which
intinding parties to the Convention have the right to
make.

Accordingly, the Government of the United Kingdom
do not accept the reservations entered by the Government
of Singapore and Malaysia to article IX of the
Convention."

Participant

Australia

United Kingdom of
Great Britain and
Northern Ireland3

Territorial Application

Date of receipt of the
notification

8 Jul 1949
2 Jun 1970

2 Jun 1970

Territories

All Overseas Territories of Australia

Bahamas, Bermuda, British Virgin Islands, Channel Islands,
Dominica, Falkland Islands (Malvinas) and Dependencies,
Fiji, Gibraltar, Grenada, Hong Kong, Isle of Man, Pitcairn
Island, St. Helena and Dependencies, St. Lucia,
Seychelles, St. Vincent and Turks and Caicos Islands

Tonga

Notes:
I Resolution 260 (III),  Official Records of the General
Assembly, Third Session , Part I (A/810), p. 174.

2 The former Yugoslavia had signed and ratified the
Convention on 11 December 1948 and 29 August 1950,
respectively. See also note 1 under "Bosnia and Herzegovina",
"Croatia", "former Yugoslavia", "Slovenia", "The Former
Yugoslav Republic of Macedonia" and "Yugoslavia" in the
"Historical Information" section (click on the tab "Status of
Treaties" and then on "Historical Information").

3 On 3 October 1983, the Secretary-General received from
the Government of Argentina the following objection:

[The Government of Argentina makes a] formal objection to
the declaration of territorial extension issued by the United
Kingdom with regard to the Malvinas Islands (and
dependencies), which that country is illegally occupying and
refers to as the "Falkland Islands". The Argentine Republic
rejects and considers null and void the [said declaration] of
territorial extension.

With reference to the above-mentioned objection the
Secretary-General received, on 28 February 1985, from the
Government of the United Kingdom of Great Britain and
Northern Ireland the following declaration:

"The Government of the United Kingdom of Great Britain and
Northern Ireland have no doubt as to their right, by notification
to the Depositary under the relevant provisions of the above-
mentioned Convention, to extend the application of the
Convention in question to the Falkland Islands or to the Falkland
Islands Dependencies, as the case may be.

For this reason alone, the Government of the United Kingdom
are unable to regard the Argentine [communication] under
reference as having any legal effect."

4 The following communication, received by the Secretary-
General on 15 June 1993, was transmitted prior to Yugoslavia’s
admission to membership in the United Nations by General
Assembly resolution A/55/12 on 1 November 2000, and its
accession to the Convention, deposited with the Secretary-
General on 12 March 2001:

"Considering the fact that the replacement of sovereignty on
the part of the territory of the Socialist Federal Republic of
Yugoslavia previously comprising the Republic of Bosnia and
Herzegovina was carried out contrary to the rules of
international law, the Government of the Federal Republic of
Yugoslavia herewith states that it does not consider the so-called
Republic of Bosnia and Herzegovina a party to the Convention
on the Prevention and Punishment of the Crime of Genocide, but
does consider that the so-called Republic of Bosnia and
Herzegovina is bound by the obligation to respect the norms on
preventing and punishing the crime of genocide in accordance
with general international law irrespective of the Convention on
the Prevention and Punishment of the Crime of Genocide.

See also note 2 in this chapter and note 1 under ‘“former
Yugoslavia” in the “Historical Information” section (click on the
tab "Status of Treaties" and then on "Historical Information").

5 On 6 and 10 June 1997, the Secretary-General received
communications concerning the status of Hong Kong from the
Governments of the United Kingdom and China (see also note 2
under “China” and note 2 under “United Kingdom of Great
Britain and Northern Ireland” regarding Hong Kong in the
“Historical Information” section (click on the tab "Status of
Treaties" and then on "Historical Information")). Upon resuming
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the exercise of sovereignty over Hong Kong, China notified the
Secretary-General that the Convention with the reservation
made by China will also apply to the Hong Kong Special
Administrative Region.

6 Ratified on behalf of the Republic of China on 19 July
1951. See note 1 under “China” in the “Historical Information”
(click on the tab "Status of Treaties" and then on "Historical
Information").

7 On 16 September 1999, the Government of Portugal
informed the Secretary-General that the Convention would
apply to Macao. Subsequently, the Secretary-General received
communications regarding the status of Macao from Portugal
and China (see note 3 under “China” and note 1 under
“Portgual” in the “Historical Information” section (click on the
tab "Status of Treaties" and then on "Historical Information™)).
Upon resuming the exercise of sovereignty over Macao, China
notified the Secretary-General that the Convention with the
reservation made by China will also apply to the Macao Special
Administrative Region.

8 By a notification received by the Secretary-General on 29
January 1982, the Government of Cuba withdrew the declaration
made on its behalf upon ratification of the said Convention with
respect to the reservations to articles IX and XII by Bulgaria, the
Byelorussian Soviet Socialist Republic, Czechoslovakia, Poland,
Romania, the Ukrainian Soviet Socialist Republic and the Union
of Soviet Socialist Republics.

% On 18 May 1998, the Government of Cyprus notified the
Secretary-General of the following:

“The Government of the Republic of Cyprus has taken note of
the reservations made by a number of countries when acceding
to the [Convention] and wishes to state that in its view these are
not the kind of reservations which intending parties to the
Convention have the right to make.

Accordingly, the Government of the Republic of Cyprus does
not accept any reservations entered by any Government with
regard to any of the Articles of the Convention.”

10 Czechoslovakia had signed and ratified the Convention on
28 December 1949 and 21 December 1950, respectively, with a
reservation. Subsequently, by a notification received on 26 April
1991, the Government of Czechoslovakia notified the Secretary-
General of its decision to withdraw the reservation to article IX
made upon signature and confirmed upon ratification. For the
text of the reservation, see United Nations, Treaty Series , vol.
78, p. 303. See also note 1 under “Czech Republic” and note 1
under “Slovakia” in the “Historical Information” section (click
on the tab "Status of Treaties" and then on "Historical
Information").

' On 11 January 1990, the Secretary-General received from
the Government of the Federal Republic of Germany the
following declaration:

"The Government of the Federal Republic of Germany has
taken note of the declarations made under the heading
"Reservations" by the Government of the United States of
America upon ratification of the Convention on the Prevention
and Punishment of the Crime of Genocide adopted by the
General Assembly of the United Nations on 9 December 1948.
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The Government of the Federal Republic of Germany interprets
paragraph (2) of the said declarations as a reference to article V
of the Convention and therefore as not in any way affecting the
obligations of the United States of America as a State Party to
the Convention.".

12 See note 1 under “Germany” regarding Berlin (West) in
the “Historical Information” (click on the tab "Status of
Treaties" and then on "Historical Information").

13 The German Democratic Republic had acceded to the
Convention with reservation and declaration on 27 March 1973.
For the text of the reservation and the declarations see United
Nations, Treaty Series , vol. 861, p. 200. See also note 2 under
“Germany” in the “Historical Information” section in the front
matter of this volume.

14 See note 1 under "Montenegro” in the "Historical
Information" section (click on the tab "Status of Treaties" and
then on "Historical Information").

15 See note 1 under "New Zealand" regarding Tokelau in the
"Historical Information" section (click on the tab "Status of
Treaties" and then on "Historical Information").

16 The Secretary-General received communications from the
following States on the dates indicated hereinafter regarding the
accession of Yugoslavia to the Convention:

Croatia (18 May 2001):

"The Government of the Republic of Croatia objects to the
deposition of the instrument of accession of the Federal
Republic of Yugoslavia to the Convention on the Prevention and
Punishment of the Crime of Genocide, due to the fact that the
Federal Republic of Yugoslavia is already bound by the
Convention since its emergence as one of the five equal
successor states to the former Socialist Federal Republic of
Yugoslavia.

This fact was confirmed by the Federal Republic of
Yugoslavia in its Declaration of 27 April 1992, as
communicated to the Secretary-General (UN doc. A/46/915).
Notwithstanding the political reasoning behind it, in its 1992
Declaration the Federal Republic of Yugoslavia stated that it
"shall strictly abide by all the commitments that the former
Socialist ~ Federal ~Republic of Yugoslavia assumed
internationally".

In this regard the Republic of Croatia notes in particular the
decision of the International Court of Justice in its Judgement of
11 July 1996 that the Federal Republic of Yugoslavia "was
bound by provisions of the [Genocide] Convention on the date
of the filing of [the Application by Bosnia and Herzegovina],
namely on 20 March 1993" (ICJ Reports 1996, p. 595, at
para. 17).

The Government of the Republic of Croatia further objects to
the reservation made by the Federal Republic of Yugoslavia in
respect of Article IX of the Convention on the Prevention and
Punishment of the Crime of Genocide, and considers it to be
incompatible with the object and purpose of the Convention.
The Government of the Republic of Croatia considers the
Convention on the Prevention and Punishment of the Crime of
Genocide to be fully in force and applicable between the
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Republic of Croatia and the Federal Republic of Yugoslavia,
including Article IX.

The Government of the Republi of Croatia deems that neither
the purported way of becoming a party to the Genocide
Convention ex nunc by the Federal Republic of Yugoslavia,
nor its purported reservation, have any legal effect regarding the
jurisdiction of the International Court of Justice with respect to
the pending proceedings initiated before the International Court
of Justice by the Republic of Croatia against the Federal
Republic of Yugoslavia pursuant to the Genocide Convention."

Bosnia-Herzegovina (27 December 2001):

On 21 March 2001 the Secretary-General of the United
Nations confirmed to the Permanent Representative of
Yugoslavia to the United Nations the receipt of a ‘Notification
of Accession to the Convention on the Prevention and
Punishment of the Crime of Genocide (1948). The note of the
Secretary -General carries reference as: LA 41 TR/221/1(4-1).

The Presidency of Bosnia and Herzegovina objects to the
deposition of this instrument of accession.

On 29 June 2001, Bosnia and Herzegovina, the Republic of
Croatia, the Republic of Macedonia, the Republic of Slovenia
and the Federal Republic of Yugoslavia signed an "Agreement
on Succession Issues" in which these States, among other things,
declare that they are "in sovereign equality the five successor
States to the former Socialist Federal Republic of Yugoslavia".
A copy of the Agreement is enclosed. [Copy not reproduced
herein.]  For this reason, there can be no question of
"accession", but rather there is an issue of succession. This, in
itself, implies that the Federal Republic of Yugoslavia has
effectively succeeded the former Socialist Federal Republic of
Yugoslavia as of 27 April 1992 (the date of the proclamation of
the FRY) as a Party to the Genocide Convention.

Apart from that, the Federal Republic of Yugoslavia upon its
proclamation on 27 April 1992 declared - and communicated
this to the Secretary-General that it would "strictly abide by all
the commitments that the Socialist Federal Republic of
Yugoslavia assumed internationally"(UN Doc. A/46/915).

For these two reasons it is not possible for the FRY to
effectively lay down a reservation with regards to part of the
Genocide Convention (i.e. Article IX of the Convention) several
years after 27 April 1992, the day on which FRY became bound
to the Genocide Convention in its entirety. Bosnia and
Herzegovina refers to Articles 2 (1) (d) and 19 of the 1969
Vienna Convention on the Law of Treaties, which explicitly
states that a reservation may only be formulated "when signing,
ratifying, accepting, approving or acceding to a treaty".

The Presidency of Bosnia and Herzegovina therefore deems
the so-called "Notification of Accession to the Convention on
the Prevention and Punishment of the Crime of Genocide
(1948)" submitted by the Government of the Federal Republic of
Yugoslavia to be null and void. Moreover, the International
Court of Justice declared in its Judgement of 11 July 1996,
"Yugoslavia was bound by the provisions of the Convention" at
least at the date of the filing of the Application in the case
introduced by Bosnia and Herzegovina on 20 March 1993/ICJ
Rep. 1996, p.610, para. 17). The Federal Republic of
Yugoslavia continues to be bound under the same conditions,
that is without any reservation."

17" The Secretary-General received on 9 November 1981
from the Government of the Democratic Republic of
Kampuchea the following objection with regard to the accession
by Viet Nam:

The Government of Democratic Kampuchea, as a party to the
Convention on the Prevention and Punishment of the Crime of
Genocide, considers that the signing of that Convention by the
Government of the Socialist Republic of Viet Nam has no legal
force, because it is no more than a cynical, macabre charade
intended to camouflage the foul crimes of genocide committed
by the 250,000 soldiers of the Vietnamese invasion army in
Kampuchea. It is an odious insult to the memory of the more
than 2,500,000 Kampucheans who have been massacred by
these same Vietnamese armed forces using conventional
weapons, chemical weapons and the weapon of famine, created
deliberately by them for the purpose of eliminating all national
resistance at its source.

It is also a gross insult to hundreds of thousands of Laotians
who have been massacred or compelled to take refuge abroad
since the occupation of Laos by the Socialist Republic of Viet
Nam, to the Hmong national minority in Laos, exterminated by
Vietnamese conventional and chemical weapons and, finally, to
over a million Vietnamese "boat people" who died at sea or
sought refuge abroad in their flight to escape the repression
carried out in Viet Nam by the Government of the Socialist
Republic of Viet Nam.

This shameless accession by the Socialist Republic of Viet
Nam violates and discredits the noble principles and ideals of
the United Nations and jeopardizes the prestige and moral
authority of our world Organization. It represents an arrogant
challenge to the international community, which is well aware of
these crimes of genocide committed by the Vietnamese army in
Kampuchea, has constantly denounced and condemned them
since 25 December 1978, the date on which the Vietnamese
invasion of Kampuchea began, and demands that these
Vietnamese crimes of genocideght to an end by the total
withdrawal of the Vietnamese forces from Kampuchea and the
restoration of the inalienable right of the people of Kampuchea
to decide its own destiny without any foreign interference, as
provided in United Nations resolutions 34/22, 35/6 and 36/5.

18 Accession on behalf of the Republic of Viet-Nam on 11
August 1950 (See C.N.134.1950 ). (For the text of objections to
some of the reservations made upon the said accession, see
publication, Multilateral Treaties for which the Secretary-
General acts as Depositary (ST/LEG/SER.D/13, p.91). See
also note 1 under “Viet Nam” in the “Historical Information”
section Accession on behalf of the Republic of Viet-Nam.

19 The Yemen Arab Republic had acceded to the Convention
on 6 April 1989. See also note 1 under “Yemen” in the
“Historical Information” section (click on the tab "Status of
Treaties" and then on "Historical Information").

20 On 19 July 1999, the Government of Albania informed the
Secretary-General that it  had decided to withdraw its
reservation regarding article IX made upon accession. For the
text of the reservation, see United Nations, Treaty Series , vol.
210, p. 332.

21 On 25 June 1990, the Secretary-General received from the
Government of Israel the following objection:
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"The Government of the State of Isracl has noted that the
instrument of accession of Bahrain to the [said] Convention
contains a declaration in respect of Israel.

In the view of the Government of the State of Israel, such
declaration, which is explicitly of a political character, is
incompatible with the purpose and objectives of this Convention
and cannot in any way affect whatever obligations are binding
upon Bahrain under general International Law or under
particular Conventions.

The Government of the State of Israel will, in so far as
concerns the substance of the matter, adopt towards Bahrain an
attitude of complete reciprocity".

22 In communications received on 8 March, 19 and 20 April
1989, respectively, the Governments of the Union of Soviet
Socialist Republics, the Byelorussian Soviet Socialist Republic
and the Ukrainian Soviet Socialist Republic notified the
Secretary-General that they had decided to withdraw the
reservation relating to article IX. For the texts of the
reservations, see United Nations, Treaty Series , vol. 190, p.
381, vol.196, p. 345 and vol. 201, p. 368, respectively.

23 On 24 June 1992, the Government of Bulgaria notified the
Secretary-General its decision to withdraw the reservation to
article IX of the Convention, made upon accession. For the text
of the reservation, see United Nations, Treaty Series , vol. 78, p.
318.

24 On 5 January 1998, the Government of Finland notified
the Secretary-General that it had decided to withdraw its
reservation made upon accession to the Convention. For the text
of the reservation, see United Nations, Treaty Series , vol. 346,
p. 324.

25 In a communication received on 8 December 1989, the
Government of Hungary notified the Secretary-General that it
had decided to withdraw the reservation relating to article IX
made upon accession. For the text of the reservation, see United
Nations, Treaty Series , vol. 118, p. 306.

26 In this regard, on 14 October 1996, the Secretary-General
received from the Government of Norway, the following
communication:

"... In [the view of the Government of Norway], reservations
in respect of article IX of the Convention are incompatible with
the object and purpose of the said Convention. Accordingly, the
Government of Norway does not accept the reservations entered
by the Governments of Singapore and Malaysia to article IX of
the Convention."

27 In a communication received on 19 July 1990, the
Government of Mongolia notified the Secretary-General of its
decision to withdraw the reservation relating to article IX made
upon accession. For the text of the reservation see United
Nations, Treaty Series , vol. 587, p. 326.

28 On 16 October 1997, the Government of Poland notified
the Secretary-General that it had decided to withdraw its
reservation with regard to article IX of the Convention made
upon accession. For the text of the reservation see United
Nations, Treaty Series , vol. 78, p. 277.
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29 On 2 April 1997, the Government of Romania informed
the Secretary-General that it had decided to withdraw its
reservation with regard to article IX of the Convention. For the
text of the reservation, see United Nations, Treaty Series , vol.
78, p. 314.

30 In a communication received on 15 December 2008, the
Government of Rwanda notified the Secretary-General that it
had decided to withdraw the reservation relating to article IX
made upon accession to the Convention. The text of the
reservation reads as follows:

The Rwandese Republic does not consider itself as bound by
article IX of the Convention.

31 With regard to the reservation made by the Government of
Yugoslavia upon accession, the Secretary-General received from
the following State, a communication on the date indicated
hereinafter:

Sweden (2 April 2002):

"The Government of Sweden has taken note of the Secretary-
General’s circular notification 164.2001. TREATIES-.1 of 15
March 2001, stating the intent of the Federal Republic of
Yugoslavia to accede, with a reservation, to the 1948
Convention on the Prevention and Punishment of the Crime of
Genocide. The Government of Sweden regards the Federal
Republic of Yugoslavia as one successor state to the Socialist
Federal Republic of Yugoslavia and, as such, a Party to the
Convention from the date of the entering into force of the
Convention for the Socialist Federal Republic of Yugoslavia.
The Government of Sweden hereby communicates that it
considers the said reservation as having been made too late,
according to article 19 of the 1969 Vienna Convention on the
Law of Treaties, and thus null and void."

32 On 24 September 2009, the Government of Spain
informed the Secretary-General that it had decided to withdraw
the reservation in respect of the whole article IX (Jurisdiction of
the International Court of Justice) made upon accession to the
Convention.

3 For the Advisory Opinion of the International Court of
Justice of 28 May 1951, see 1.C.J., Report 1951 , p. 15.

34 For the resolution adopted on 12 January 1952 by the sixth
session of the General Assembly concerning reservations to
multilateral conventions, see Resolution 598 (VI); Official
Records of the General Assembly, Sixth Session, Supplement No.
20 (4/2119) , p. 84.
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LEGAL FRAMEWORK

International Law (international-law.shtml)

Genocide Convention

0’00
illl;
)

REMEMBER THE VICTIMS
PREVENT GENOCIDE

The Genocide Convention

Background

The Convention on the Prevention and Punishment of the

Crime of Genocide

(https://www.un.org/en/genocideprevention/documents/atrocity-
crimes/Doc.1_Convention%200n%20the%20Prevention%20and%20Punishment%:
(Genocide Convention) is an instrument of international law
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that codified for the first time the crime of genocide. The
Genocide Convention was the first human rights treaty
adopted by the General Assembly of the United Nations on 9
December 1948 and signified the international community’s
commitment to ‘never again’ after the atrocities committed
during the Second World War. Its adoption marked a crucial
step towards the development of international human rights
and international criminal law as we know it today.

According to the Genocide Convention, genocide is a crime
that can take place both in time of war as well as in time of
peace. The definition of the crime of genocide, as set out in
the Convention, has been widely adopted at both national and
international levels, including in the 1998 Rome Statute of the
International Criminal Court (ICC). Learn more about the
definition of the crime of genocide
(https://www.un.org/en/genocideprevention/genocide.shtml ).

Importantly, the Convention establishes on State Parties the
obligation to take measures to prevent and to punish the
crime of genocide, including by enacting relevant legislation
and punishing perpetrators, “whether they are constitutionally
responsible rulers, public officials or private individuals”
(Article IV). That obligation, in addition to the prohibition not to
commit genocide, have been considered as norms of
international customary law and therefore, binding on all
States, whether or not they have ratified the Genocide
Convention.

The Genocide Convention: a call for action



Fact-sheet about the Convention
English (documents/Genocide Convention-FactSheet-

ENG.pdf) | French (documents/Genocide Convention-
FactSheet-FR.pdf) | Spanish (documents/Genocide
Convention-FactSheet-SP.pdf)

Basic Facts
Genocide Convention

Signed 9 December 1948
Location Paris, France
GA resolution A/RES/3/260 (http://un-

documents.net/a3r260.htm)

Effective 12 January 1951
Parties 152
(as of July 2019)
Latest State Party Mauritius
(July 2019)
Depositary Secretary-General of the United Nations
Inter-State disputes International Court of Justice

List of countries which have ratified the Genocide Convention
(https://treaties.un.org/Pages/ViewDetails.aspx?
src=IND&mtdsg_no=IV-1&chapter=4&clang=_en)

Status of membership

The Genocide Convention has been ratified or acceded to by
152 States (as of July 2019). Other 42 United Nations
Member States have yet to do so. From those, 19 are from
Africa, 17 from Asia and 6 from America. Check the map
below for details.

The Special Advisor on the Prevention of Genocide calls upon
all United Nations Member States that are not yet party to the
Genocide Convention, to ratify or accede to it as a matter of
priority, so that the Genocide Convention becomes an
instrument of universal membership.

Annex 3
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THE CONVENTION ON THE PREVENTION AND
PUNISHMENT OF THE CRIME OF GENOCIDE (1948)

States' obligations under the Genocide
Convention

« Obligation not to commit genocide (Article | as interpreted by

20070226-JUD-01-00-EN.pdf##page=74))
« Obligation to prevent genocide (Article 1) which, according to

199607 11-JUD-01-00-EN.pdf#page=24), has an
extraterritorial scope;

« Obligation to punish genocide (Article 1);

» Obligation to enact the necessary legislation to give effect to
the provisions of the Convention (Article V);

« Obligation to ensure that effective penalties are provided for
persons found guilty of criminal conduct according to the
Convention (Article V);

« Obligation to try persons charged with genocide in a
competent tribunal of the State in the territory of which the act
was committed, or by an international penal tribunal with
accepted jurisdiction (Article VI);

« Obligation to grant extradition when genocide charges are
involved, in accordance with laws and treaties in force (Article
VII), particularly related to protection granted by international
human rights law prohibiting refoulment where there is a real
risk of flagrant human rights violations in the receiving State.

International Day
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Every year on 9 December, the United Nations marks the

adoption of the Genocide Convention, which is also the

International Day of Commemoration and Dignity of the

Victims of the Crime of Genocide and of the Prevention of this

Crime. Watch the |atest event marking the 70th anniversary of

the Convention (http://webtv.un.org/search/2019-international-
day-of-victims-of-crime-of-genocide/6114375432001/?
term=international%20day%20victims%20genocide&sort=date&page=11).

UNITED NATIONS
(HTTP://WWW.UN.ORG/EN/)

Contact (http://www.un.org/en/contact-us/index.html) |
Copyright (https://www.un.org/en/sections/about-website/copyright/) |
Fraud Alert (http://www.un.org/en/sections/aboutun/fraud-alert/index.html) |

Privacy Notice (http://www.un.org/en/sections/about-website/privacy-
notice/index.html)

Site Index (http://www.un.org/en/sections/about-website/site-index/index.html) |

Terms of Use (http://www.un.org/en/sections/about-website/terms-
use/index.html)
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UN General Assembly, 55th Plenary Meeting, 96 (I). The Crime of Genocide,
UN Doc. A/Res/96(1) (11 December 1946)






Requests the Secretary-General to provide such
assistance as the Committee may require for its
work.

Fifty-fifth plenary meeting,
11 December 1946.

At the same plenary meeting, the General As-
sembly, on the recommendation of the President,
appointed the following States to serve on the
Committee:

Argentina, Australia, Brazil, China, Colom-
bia, Egypt, France, India, Netherlands, Pan-
ama, Poland, Sweden, Union of Soviet Socialist
Republics, United Kingdom, United States of
America, Venezuela, Yugoslavia.

95 (1). Affirmation of the Principles
of International Law recog-
nized by the Charter of the
Niirnberg Tribunal

The General Assembly,

Recognizes the obligation laid upon it by Ar-
ticle 13,,paragraph 1, sub-paragraph a, of the
Charter, to initiate studies and make recommen-
dations for the purpose of encouraging the pro-
gressive development of international law and
its codification;

Takes note of the Agreement for the establish-
ment of an International Military Tribunal for
the prosecution and punishment of the major war
criminals of the European Axis signed in London
on 8 August 1945, and of the Charter annexed
thereto, and of the fact that similar principles
have been adopted in the Charter of the Interna-
tional Military Tribunal for the trial of the major
war criminals in the Far East, proclaimed at
Tokyo on 19 January 1946;

Therefore,

Affirms the principles of international law
recognized by the Charter of the Niirnberg Tri-
bunal and the judgment of the Tribunal;

Directs the Committee on the codification of
international law established by the resolution
of the General Assembly of 11 December 1946,
to treat as a matter of primary importance plans
for the formulation, in the context of a general
codification of offences against the peace and secu-
rity of mankind, or of an International Criminal
Code, of the principles recognized in the Charter
of the Niirnberg Tribunal and in the judgment
of the Tribunal.

Fifty-fifth plenary meeting,
11 December 1946.

96 (1). The Crime of Genocide

Genocide is a denial of the right of existence
of entire human groups, as homicide is the denial
of the right to live of individual human beings;
such denial of the right of existence shocks the

! See page 187.

Invite le Secrétaire général A fournir 4 ]a Com-
mission toute 1'aide dont elle pourrait avoir be-
soin pour l'accomplissement de ses travaux.

Cinquante-cinquiéme séance pléniére,
le 11 décembre 1946.
. . .

A la méme séance pléniére, ' Assemblée géné-
rale, sur la recommandation de son Président, dé-
cida de nommer membres de cctte Commission
les Etats suivants>

Argentine, Australie, Brésil, Chine, Colom-
bie, Egypte, France, Inde, Pays-Bas, Panama,

Pologne, Suéde, Union des Républiques

socialistes soviétiques, Royaume-Uni, Etats-

Unis d’Amérique, Venezuela, Yougoslavie.

95 (1). Confirmation des principes de
droit international reconnus
par le statut de la Cour de
Nuremberg

L’Assemblée générale,

Reconnait 'obligation qui lui incombe aux
termes de 1'Article 18, paragraphe 1, alinéa a, de
la Charte, de provoquer des études et de faire des
recommandations en vue d'encourager le dé-
veloppement progressif et la codification du droit
international;

Prend acte de I'Accord relatif A la création
d’une Cour militaire internationale chargée de
poursuivre et de chatier les grands criminels de
guerre de I’Axe européen, Accord signé a Londres
le 8 aofit 1g45 ainsi que du statut joint en
annexe; prend acte également du fait que des
principes analogues ont été adoptés dans le statut
de la Cour militaire internationale chargée de
juger les grands criminels de guerre en Extréme-
Orient, statut promulgué i Tokyo, le 19 janvier
1946;

En conséquence,

Confirme les principes de droit international
reconnus par le statut de la Cour de Nuremberg,
et par l'arrét de cette Cour;

Invite la Commission chargée de la codification
du droit international, créée par la résolution de
I'’Assemblée générale en date du 11 décembre
1946,* A considérer comme une question d'im-
portance capitale les projets visant 3 formuler,
dans le cadre d'une codification générale des
crimes commis contre la paix et la sécurité de
I’humanité ou dans le cadre d'un Code de droit
criminel international, les principes reconnus
dans le statut de la Cour de Nuremberg et dans
l'arrét de cette Cour,

Cinquante-cinquiéme séance pléniére,
le 11 décembre 1946.

96 (1). Le crime de génocide

Le génocide est le refus du droit 4 I'existence &
des groupes humains entiers, de méme que I'homi-
cide est le refus du droit A l'existence a un indi-
vidu; un tel refus bouleverse la conscience hu-

'Voir page 187.
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conscience of mankind, results in great losses to
humanity in the form of cultural and other con-
tributions represented by these human groups,
and is contrary to moral law and to the spirit
and aims of the United Nations.

Many instances of such crimes of genocide have
occurred when racial, 1eligious, political and other
groups have been destroyed, entirely or in part.

The punishment of the crime of genocide is a
matter of international concern.

The General Assembly, therefore,

Affirms that genocide is a crime under interna-
tional law which the civilized world condemns,
and for the commission of which principals and
accomplices — whether private individuals, public
officials or statesmen, and whether the crime is
committed on religious, racial, political or any
other grounds — are punishable;

Invites the Member States to enact the necessary
legislation for the prevention and punishment of
this crime;

Recommends that international co-operation be
organized between States with a view to facilitat-
ing the speedy prevention and punishment of the
crime of genocide, and, to this end,

Requests the Economic and Social Council to
undertake the necessary studies, with a view to
drawing up a draft convention on the crime ut
genocide to be submitted to the next regular ses-
sion of the General Assembly.

Fifty-fifth plenary meeting,
11 December 1946.

97 (1). Registration and Publication
of Treaties and International
Agreements: Regulations to
give effect to Article 102 of
the Charter of the United
Nations

The General Assembly,

Considering it desirable to establish rules for
the application of Article 102 of the Charter of
the United Nations which provides as follows:

“1. Every treaty and every international
agreement entered into by any Member of the
United Nations after the present Charter comes
into force shall as soon as possible be registered
with the Secretariat and published by it.

“2. No party to any such treaty or interna-
tional agreement which has not been registered
in accordance with the provisions of paragraph
1 of this Article may invoke that treaty or agree-
ment before any organ of the United Nations.”

Recognizing, in making provision therefor, the
importance of orderly registration and publica-
tion of such treaties and international agreements
and the maintenance of precise records;

maine, inflige de grandes pertes 4 I'humanité, qui
se trouve ainsi privée des apports culturels ou
autres de ces groupes, et est contraire a la. loi
morale ainsi qu’ I'esprit et aux fins des Nations
Unies.

On a vu perpétrer des crimes de génocide qui
ont enti¢rement ou partiellement détruit des
groupements raciaux, religieux, politiques ou
autres.

La répression du crime de génocide est une af-
faire d’intérét international.

L’Assemblée générale, en conséquence,

Affirme que le génocide est un crime de droit
des gens que le monde civilisé condamne, et pour
lequel les auteurs.principaux et leurs complices,
qu'ils soient des personnes privées, des fonction-
naires ou des hommes d'Etat, doivent étre punis,
qu'ils agissent pour des raisons raciales, reli-
gieuses, politiques ou pour d'autres motifs;

Invite les Etats Membres A prendre les mesures
législatives nécessaires pour prévenir et réprimer
ce crime;

Recommande d’organiser la collaboration in-
ternationale des Etats ecn vue de prendre
rapidement des mesures préventives contre le
crime de génocide et d’en faciliter la répression,
at, A cette fin,

Charge le Conseil économique et social d’entre-
prendre les études nécessaires en vue de rédiger
un projet de Convention sur le crime de génocide,
qui sera soumis A I’Assemblée générale lors de sa
prochaine session ordinaire.

Cinquante-cinquiéme séance pléniére,
le 11 décembre 1946.

97 (1). Enregistrement et publication
des traités et accords inter-
nationaux. Réglement destiné
4@ mettre en application
I'Article 102 de la Charte des
Nations Unies

L’Assemblée générale,

Estimant opportun de fixer les régles et les
méthodes A suivre en vue de l'application de
I’Article 102 de la Charte des Nations Unies, ainsi
Congu:

“1. Tout traité ou accord international con-
clu par un Membre des Nations Unies apreés
I'entrée en vigueur de la présente Charte sera,
le plus tot possible, enregistré au Secrétariat et
publié par lui.

“2. Aucune partie 4 un traité ou accord in-
ternational qui n'aura pas été enregistré con-
formément aux dispositions du paragraphe 1
du présent article ne pourra invoquer ledit
tra.ité ou accord devant un organe de 1'Organi-
sation.”

Reconnaissant, en prévoyant des dispositions &
ce sujet, l'importance qui s’attache A l'enregistre-
ment et & la publication méthodique des traités
et accords internationaux, et i ce qu'il soit cons-
tamment tenu un état exact de tous faits con-
cernant lesdits traités et accords internationaux;

189
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\
UNITED NATIONS @g@? NATIONS UNIES

NEW YORK

CABLE ADDRESS * UNATIDNS NEWYDORK * ADRESSE TELLGRAPHIQUE

C.N.25,1956.TREATIES 29 March 1956

FILE ND.:

CONVENTION OF 9 DECEMBER 1948 ON THE PREVENTION
AND 'PUNISHMENT OF THE CRIME OF GENOCIDE

RATIFICATION WLTH RESERVATIONS BY BURMA

Sir,

I am directed by the Secretary-General to iq{i "you that, on
14 March 1956, the instrument of ratificatig the Government of Burma
- of the Convention on the Prevention and Punis¥gent of the Crime of
Genocide, adopted by the General Ass.embthe United Nations on
9 December 1948, was deposited with the D pttary-General in accordance

with Article XI of the Convention. < :
- This instrument was made subjec the following reservations:
"(1) With reference tp Article VI, the Union of Burma
makes the reservation that ndthing contained in the said Article
..shall be construed as depriving the Courts and tribunals of the
Union of jurisdiction br as giving foreign Courts and tribunals
Jurisdiction over ses of genocide or any of the other acts
enumerated in ArZi;é: IIT committed within the Union territory.
t

"(2) With rence to Article VIII, the Union of Burma
makes the reservat™n that the said Article shall not apply to
, the Union", @

Q
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This notification is made in accordance with Article XVII (a) of
the said Convention.

By resolution 598 (VI) on Reservations to Multilateral Conventions,
adopted on 12 January 1952, the General Assembly recommended to all States
that they be guided in regard to the Convention on the Prevention and
Punishment of the Crime of Genocide by the advisory opinion of the
International Court of Justice of 28 May 1951, rifi requested the
Secretary-General, in relation to reservatlonq to‘the Convention on the
Prevention and Punishment of the Crime of Genocide, to conform his practice
to this advisory opinion. \: )

Accept, Sir, the assurances of my h\ghegt consideration.

\—/' Constantin A. Stavropoulos
Legal Counsel
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Distr.
GENERAL

E/CN.4/1993/62
6 January 1993

ENGLISH
Original: ENGLISH/FRENCH/
SPANISH

COMMISSION ON HUMAN RIGHTS
Forty-ninth session
Item 22 of the provisional agenda

IMPLEMENTATION OF THE DECLARATION ON THE ELIMINATION OF
ALL FORMS OF INTOLERANCE AND OF DISCRIMINATION BASED ON
RELIGION OR BELIEF

Report submitted by Mr. Angelo Vidal d’Almeida Ribeiro, Special
Rapporteur appointed in accordance with Commission on Human
Rights resolution 1986/20 of 10 March 1986

GE.93-10109 (E)
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page 64
1. Sia Geok Hee, 37 16. See Yee Al, 23
2. Leong Soon Yong, 18 17. Tan Tian Chiew, 32
3. Gim Kah Hun, 37 18. Lim Kai Tong, 62
4. Ng Lee Fang, 23 19. Chew Kwang Sang, 25
5. Lau Lih Yan, 23 20. Chew Kwang Seok, 22
6. Chew Keng Leng, 23 21. Chew Kwang Sim, 21
7. Teng Mui Fong, 27 22. Ng Lee Ling, 22
8. Teh Lily, 33 23. Ruth Ooi Lee Eng, 22
9. Tan Sook Kuan, 15 24. Goh Lai Eng, 50
10. Tan Yew Chuan, 34 25. Wong Yau Chee, 57
11. Tan Choon Hun, 36 26. Lim Yew Lee, 57
12. Tan Guat Ling, 31 27. Lee Kaw alias Lee Toong Lam, 43
13. See Seng Teck, 54 28. Ng Nyet Chin, 34
14. Lai Ah Lik alias Lai Boey, 52 29. Leong Ha alias Leong Keong On, 47
15 Wong Chok Chang, 42 30. Ivy Ong"
Myanmar
45. In a communication of 16 October 1992 addressed to the Government of the

Union of Myanmar, the following information was transmitted by the Special
Rapporteur:

"Persecution of Muslims

According to the information received, since late 1989, the Rohingya
citizens of Myanmar who belong to the Muslim faith and live predominantly in
the northern part of Rakhine State (Arakan) located in the northwestern part
of the country have been subjected to persecution based on their religious
beliefs involving extrajudicial executions, torture, arbitrary detention,
forced disappearances, intimidation, gang-rape, forced labour, robbery,
setting of fire to homes, eviction, land confiscation and population
resettlement as well as the systematic destruction of towns and mosques.
Muslims are said to make up approximately 4 per cent of the country’s
population and unofficial estimates place the Muslim population in Rakhine
State between 1.4 and 2 million people. Approximately 300,000 Rohingyas are
reported to have fled to Bangladesh by the end of April 1992, at the rate of
more than 2,000 per day as a result of the repression. The persecution of
Rohingyas is said to have intensified in late 1991, forcing them to flee at
the rate of 5,000-7,000 per day by March 1992. Several thousand are said to
have been killed by border guards while thousands more are reportedly kept in
custody. Numerous Muslims born in Burma are said to have been detained for
years on charges of illegal immigration. Many of those who have fled
allegedly refuse to leave Bangladesh and return to their homes in Myanmar for
fear of continuing persecution and some are said to have also fled Bangladesh
for this reason. A similar campaign during which more than 200,000 Muslims
fled from Myanmar to Bangladesh is said to have been launched by the
authorities in 1978. 1In addition, the State Law and Order Restoration Council
(SLORC) 1is said to have issued a statement according to which Rohingyas are
not citizens of Myanmar and therefore cannot return.

The human rights violations against the Rohingyas, which rose sharply in
early 1991, are reportedly primarily being committed by the armed forces and
are said to have been particularly numerous in the Maungdaw and Buthidaung
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townships of Akyab District. In January 1991, 1,500 villagers in Buthidaung
township were allegedly ordered to leave their homes. A number of villages
are said to have lost up to half of their population as thousands of Muslims
fled to seek refuge in neighbouring Bangladesh while others are almost
completely empty. The mass exodus is said to have increased dramatically in
late 1991 and early 1992.

The human rights violations which have been brought to the attention of
the Special Rapporteur may be grouped into the following broad categories:
ill-treatment and killing during porter duty, ill-treatment and rape, summary
executions and religious persecution, eviction and population transfers.

Ill-treatment during porter duty

Since the mid-1980’s, Muslims are said to have been taken for forced
porter duty by the military, particularly the light infantry divisions. A
village headman would reportedly be coerced by troops into recruiting porters
from his village, often in order to avoid an attack. Persons of all ages,
including older men and children as well as clerics, are reported to have been
taken from their villages and made to carry, without pay, heavy loads of food,
bricks or ammunition for troops. Some are said to have literally been
abducted from their homes, markets or local roads and many have never
returned. They were also forced to work on the building of military camps,
the construction and improvement of roads, digging trenches, or were made to
act as servants for troops in army camps. They would also be forced
frequently to build new villages for non-Muslim settlers which the armed
forces had moved into the Rakhine area. Forced labourers were kept in army
custody for periods varying from a few days to several months, often on
rotation. Some were taken for forced porter duty several times. Since late
1991, there has reportedly been an increase in the number of Muslims taken as
porters and the frequency with which they were taken. Citizens of Myanmar
belonging to the Hindu faith are also reported to have been conscripted for
forced portering.

Muslims on forced porter duty have been reported to be victims of
ill-treatment: they were given no food or only a small amount of rice a day
and were often tied up at night, which made sleep impossible. Those who
became ill or weak from exhaustion or lack of food and could not perform their
duties to the satisfaction of the army were verbally abused, kicked with heavy
boots, beaten with bamboo sticks, iron rods and rifle butts, burned with
cigarettes, slashed with bayonets or killed. If they collapsed and could no
longer stand, they were left by the troops on the ground to die. Men who
would flee in order to evade porter duty would have female members of their
family taken in their place to the military camp and raped, often being held
as hostages until the return of the men.

The following specific cases of ill-treatment of forced labourers were
brought to the attention of the Special Rapporteur:

Abdul Jalil, 70, from Kiladaung village, Maungdaw township, had served
the military at the Kilarbil camp for a decade and was involved in portering
heavy loads and canal building. He reported that no one was allowed to stop
work and sleep until midnight, when workers had to sleep on the roadside,
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justified its intervention by stating that the worshippers had broken the
seals placed on the doors of the mosque, encircled it with cannons and fired
at the crowd with heavy machine guns. Soldiers are also said to have thrown
grenades inside the building.

According to the sources, there appears to be a government policy of
moving non-Muslim Burmese into northern Rakhine State in an effort to displace
the people the government calls ’‘foreigners’. Muslims are said to have been
virtually prisoners of their provinces since 1964, not being allowed to travel
even between villages within a single township. The population transfers are
said to have intensified the persecution of Muslims. The following specific
cases were brought to the attention of the Special Rapporteur:

Abdul Shokur, 50, a watchmaker, part-time farmer and village teacher of
Islam from Kandaung village, Buthidaung township, stated that before May 1990,
pressure on Muslims used to be sporadic. Every Muslim had an identity card
which designated him or her as a ’'foreigner’ without Burmese citizenship. No
Muslim could travel without a permit, especially to Rangoon. The fee for
obtaining a permit was 4,000 to 5,000 Denga (US$600 to 750), or 10 times the
average monthly salary in Akyab District. Muslims were frequently told they
were not Burmese but from Bangladesh. The persecution of Muslims is said to
have become commonplace after the May 1990 elections. Mosques were at first
locked up, and then destroyed throughout the area with forced Muslim labour,
and Buddhist temples were reportedly built in their place. Agricultural land
was confiscated from Muslims for military use or distributed to non-Muslims in
housing projects built with forced Muslim labour. About 150 Muslim homes in
Kandaung village were expropriated in favour of non-Muslims and 150 new
buildings were built to house the newcomers. Non-Muslim newcomers reportedly
received one cow, land, as well as military and agricultural training. The
military training of civilians, including the use of arms, increased the level
of abuse against the Muslims, as they frequently joined soldiers in beating
and looting. Random harassment of Muslims increased as well. Abdul Shokur
further reported that one day soldiers discovered him teaching the Koran to
children. They ridiculed him, threw the book on the ground and stomped it
with their boots. It was at this point that he decided to flee to Bangladesh
with his family.

Abdul Salam, 25, from Kandaung village, Buthidaung township, reported
that a housing project for urban non-Muslims had been built during 1991 on
Muslim land by forced labour in which he had taken part. Soldiers and
non-Muslim civilians had also abducted Muslim men to train the newcomers in
agricultural activities, in much the same way forced labour crews were
collected for road construction. He reported that non-Muslim civilians were
provided with military training and weapons, which prompted the random
harassment, bullying and beating of Muslims.

Nurul Eslam, 20, a student of Islam from Kuansibaung village, Maungdaw
township, reported that in March 1991, all Islamic schools in his village were
closed, on orders 'from above’, according to the soldiers. Harassment by
troops included orders for all Muslims to get out of Burma and ’‘go back’ to
Bangladesh.
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Mohammad Yonus, 50, from Miumaungkora village, Maungdaw township,
reported that the mosque in his village had been destroyed by forced Muslim
labour under military orders. All Muslims had been ordered to stop prayers.
Mohammad Yonus was reportedly beaten on occasion for praying in a field near
his home. Forced Muslim labour was used to build housing for non-Muslims in
his village.

Abolhashem, 20, a student of Islam from Singdaung village, Buthidaung
township, reported that one day, he and four friends were walking to the
market with religious books in hand after class. A group of soldiers and
non-Muslim civilians who had recently moved into a new housing project
reportedly stopped the youths and began to ask questions about their books.
The soldiers and the civilians then pushed the students down the road to their
Islamic school. The young men were released, but four teachers were taken in
their place. The local mosque had been demolished earlier with forced Muslim
labour and a Buddhist temple had been built in its place. A teacher who said
something in Bengali at prayer time was immediatly beaten. When another
teacher started praying in Arabic, the group of soldiers and civilians
immediately started beating all four fiercely. They were then ordered to pray
aloud to a statue of the Buddha, which they refused, and the beating
continued. Finally, the soliders took the teachers to Buthidaung camp where
they were detained until the next day, when the Muslim community had collected
enough money to pay a ransom. Abolhashem further reported that shortly after
the incident, the school was surrounded by about 30 soldiers when 500 men and
boys, aged from 10 to 40, were studying inside. They tied the hands of all
those present and made them walk to Fumali camp. They were subsequently
forced into portering for days in the mountains, without food, water or rest.
Many reportedly died from exhaustion and ill-treatment. Only about one third
of the original group survived to reach the Afored Dala camp. Eventually,
they were told to walk to Bangladesh, and many died on the way.

The Special Rapporteur has also been informed that Mohamed Ilyas, 60, a
Muslim member of parliament from Myothugyi village near Maungdaw, was
reportedly beaten to death in military barracks on 19 June 1992 because he
refused to go to Bangladesh to try to persuade Muslim refugees from Rakhine
State to return home, after an agreement was signed by the SLORC and the
Government of Bangladesh on 28 April 1992. Mr. Ilyas is said to have been
arrested on 16 June together with four other parliamentarians. The soldiers
are said to have returned his dead body to his family on 23 June. The four
other deputies, including Fazal Ahmed, were reportedly seriously injured and
are detained in a military prison.

Persecution of Christians

According to additional information received by the Special Rapporteur,
Christians have also suffered persecution in Myanmar, especially in the area
of the Irrawaddy delta. It has been alleged that villages have been bombed,
churches raided and that pastors have been killed or have disappeared.

At the beginning of October 1991, a number of pastors from the Bogale,
Tee Tant, Ket-Thamaing and Kayin Sabyuzu villages are said to have been
imprisoned. Some of them are reported to have been executed. The following
pastors are reportedly known to have been executed:
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- Rev. James, Tee Tant village

- Elder Po Beh, Deacon of the church, Tee Tant village
- Rev. Daniel Tun, Hti Mulu-Kaimggyi village

- Pastor Thra Raynor, Klo Doh village

- Pastor Thra Ah Play, Klo Po village

- Pastor Thra Silas, Kathamyin village

A number of pastors were also reportedly executed in Ohn Bin Su village.
In mid-October, the pastor of Singugyi village, Thra Tse Eh Gay, is reported
to have been shot dead when he left the church after the service. The young
son of pastor Taw Ler from Kaw Le Lu village was allegedly beaten unconscious
and taken to the town of Labutta. There has been no news about him since. On
18 October 1991, numerous pastors were reportedly killed in villages near the
town of Ngaputaw. The following pastors are said to have been arrested on
that occasion:

- Pastor Johnny Htoo, Hti Mu Lu village
- Pastor Saw Khay, Kaw Kaw Lu village

- Pastor Lah Bah, Thet Po Lu village

- Pastor Htoo Set, Ka Ser Htoo village
- Pastor Bar Tha Aung, Kyauktan village
- Pastor Harry, Kyauktaloue village

- Pastor Harcourt, Hlaingboue village

- Pastor Tsar Eh Gay, Hsingugyi village

Numerous pastors are said to have been killed in November 1991 when the
entire Kawlelu village was set on fire by the army. Also in November, troops
reportedly entered Eh Eh village in Tavoy District and forcefully raided
during worship a protestant church which was full at the time. They arrested
the congregation and segregated the men and women. The latter were then
ill-treated and raped by the soldiers. The soldiers are reported to have
subsequently set fire to a number of houses in the village and killed 24
persons."

46 . On 12 November 1992, the Permanent Mission of the Union of Myanmar to the
United Nations Office at Geneva transmitted the following information to the
Special Rapporteur with regard to the above-mentionned allegation:

"First of all, I should like to say categorically that the allegations to
the effect that there is discrimination against people residing in Myanmar
based on religion are totally untrue. In Myanmar, the major religions -
Buddhism, Islam, Christianity and Hinduism - live side by side, flourishing
and living in complete harmony. It is true that a large majority of the
Myanmar nationals are Buddhists. Buddhism is a tolerant religion. Myanmar’s
culture goes back as far as thousands of years. Its culture is known for its
gentleness, compassion and tolerance. This deep and rich culture ensures that
there is great respect for other religious faiths. One who has been to Yangon
(Rangoon) , the capital, will notice that right at the centre of the town,
there are a Buddhist pagoda, a Christian church, an Islamic mosque and a Hindu
temple - all symbols of major religions thriving in Myanmar.

Even in the olden days, the Myanmar kings as devout Buddhists liberally
decreed the promotion of other religions by way of the construction of mosques
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and churches with funds from the royal treasury. Royal edicts were issued,
allowing the subjects to profess any religion of their choice. The Myanmar
king, King Mindon Mingyi, donated and arranged to build a rest-house at Mecca
for the benefit of the Myanmar Muslims who went on Haj pilgrimages. Side by
side with Buddhist temples, there are mosques and churches all over the
country. There are 66 mosques in Yangon alone and some 1,300 in the whole
country.

This deep-seated tradition of religious tolerance is well-maintained
right up to this day. People of Islamic faith are given facilities to make
their Haj pilgrimage to Mecca. Facilities are also extended to the Christians
to attend religious conferences of various denominations.

With regard to the allegation that the people of Islamic faith in Myanmar
are being persecuted, I should like to refer to the statement made by the
General Secretary of All Myanmar Moulvis Headquarters made on 24 July 1992 at
the Zafar Shah Mosque in Yangon to the people of the Muslim faith. He
categorically stated that the allegations were fabricated by some big
countries and certain foreign news agencies. Again, on 25 July 1992, at a
ceremony welcoming back the Haj pilgrims, the Myanmar Muslims National Affairs
Committee Chairman also stated that there is freedom of religion in Myanmar
since the period of the Myanmar kings and called on those who crossed over to
Bangladesh to come back to Myanmar with trust in the government.

I should like to stress here that because of the fact a large majority of
the Myanmar nationals are Buddhists, the Government is prudent and careful in
taking measures so that there is no discrimination against the other religious
faiths in Myanmar. For this reason, a separate Ministry for Religious Affairs
headed by a Minister of Cabinet rank was established in March 1992. This
Ministry is to facilitate the promotion and propagation of the various
religious faiths, including Islam, in Myanmar.

Now, I should like to refer to the matter of people who crossed over to
Bangladesh. Since the first Anglo-Myanmar war in 1824, Muslims of Bengali
stock had entered Rakhine (Arakan) State illegally from across the border.
After annexation of Myanmar, the British administration adopted a policy of
liberalizing immigration regulations in order to import labour from India to
work on the agricultural lands largely devoted to growing paddy. During the
course of the years, the number of such immigrants increased culminating in
illegal settlement creating problems for the local populace. Recently, the
Immigration officials conducted routine checking of the National Registration
Cards in the area. Those who did not want to submit themselves to examination
of their registration cards fled to the other side of the country. Among
those who fled were mostly poor people who were lured by stories that relief
food and goods were being distributed on the other side. Some left because
they were threatened by terrorist insurgents to burn down their houses. The
flow of these people to Bangladesh was essentially an illegal immigration
problem. This problem was the cause of the people going over to that country.
The same problem was the cause of the outflow of people of Bengali stock back
in 1978.

Now about the so-called ’'Rohingya people’. The so-called ’‘Rohingyas’
never belonged to the national races or national racial groups of Myanmar.
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The Rohingyas do not exist in Myanmar either historically, politically or
legally. Nor do they in any way represent any segment of the population in
Myanmar including those professing the Islamic faith. The so-called
'Rohingyas’ is an invention of insurgent terrorist organizations like the
Rohingya Solidarity Organization (RSO) and the Arakan Rohingya Islamic Front
(ARIF). Both organizations are alien to Myanmar in form and content and are
largely supported and patronized from abroad.

As I have stated earlier, Myanmar saw the illegal entry of people of
Bengali stock after the first Anglo-Myanmar war in 1824. At the end of the
Second World War, plenty of arms and ammunition came into the hands of the
people in that area. When the euphoria generated by the creation of Pakistan
spread over Buthidaung and Maungdaw districts in Rakhine State, it gave birth
to a political movement known as ’‘Mujahid Movement’ led by one Abdul Kassim
from Maungdaw township. Its demand was that Buthidaung and Maungdaw areas
(situated in Rakhine State) to be designated as a Muslim State to be
amalgamated with East Pakistan, now Bangladesh. The so-called Rohingyas are
descendants of this alien terrorist insurgent movement. The said RSO and ARIF
are the two main organizations responsible for the terrorist activities
inciting the people of Islamic faith to cross over to the other side.

Now about the allegations against the Myanmar Armed Forces (the
Tatmadaw) .

The Myanmar army is the National Defence Force that in its growth
underwent a metamorphosis as a Burmese Independent Army (BIA), the Burma
Defence Army (DBA) and the Patriotic Burmese Forces (PBF) which had its
beginnings in the early 1940s. In fighting or striving for national
independence the Tatmadaw fought hand in hand together with the people, a
struggle in which all the indigenous national races participated. The Myanmar
army was born out of the national struggle for independence and follows the
tradition of serving the people’s interest loyally and faithfully. It is a
carefully built and organized force that has been nurtured to defend the
national interest. The Tatmadaw is a methodically and systematically
organized institution made up of highly trained and disciplined personnel.
Each member is pledged to conduct oneself in conformity with a prescribed code
of ethics and is enjoined to respect the cultural traditions and customs of
the local people. This training and tradition is fiercely maintained and
observed by every member. Any misbehaviour or misconduct by a member is not
tolerated or condoned. In view of these qualities, the grotesque allegations
made against the Tatmadaw are totally false.

I feel that I have adequately covered and rebutted the allegations made
against the Myanmar armed forces.

With regard to the allegations relating to individuals contained in the
Annex attached to your letter, I should like to say that the allegations are
based on fabricated and fraudulent evidence and are therefore mendacious."

47. With regard to the very specific allegations which the Special Rapporteur
sent to the Government of Myanmar, he has noted that its reply was limited to
specifying the principles of religious liberty which are said to be respected
in this country and to describing the important role played by the Army of
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Introduction

1. On 3 March 1992, at its forty-eighth session, the Commission on Human
Rights adopted resolution 1992/58, entitled "Situation of human rights in
Myanmar". In that resolution, the Commission noted that, in accordance with
the Charter, the United Nations promotes and encourages respect for human
rights and fundamental freedoms for all, and that the Universal Declaration of
Human Rights states that "the will of the people shall be the basis of the
authority of government". It also noted with particular concern in that
regard that the electoral process initiated in Myanmar by the general
elections of 27 May 1990 had not yet reached its conclusion; that no apparent
progress had been made in giving effect to the political will of the people of
Myanmar, as expressed in the elections; and that the final results of the
elections had not even been officially released; also noted that many
political leaders, in particular elected representatives, remained deprived of
their liberty and that Daw Aung San Suu Kyi was still under house arrest; and
noted with concern the seriousness of the situation of human rights in
Myanmar, the existence of important restrictions on the exercise of
fundamental freedoms and the imposition of oppressive measures directed, in
particular, at minority groups and the continuing exodus of Myanmar refugees
to neighbouring countries, including Myanmar Muslim refugees to Bangladesh.

2. By paragraph 3 of resolution 1992/58, the Commission on Human Rights
decided to nominate a special rapporteur to establish direct contacts with the
Government and with the people of Myanmar with a view to examining the
situation of human rights in Myanmar and to report to the General Assembly at
its forty-seventh session and to the Commission on Human Rights at its
forty-ninth session.

3. After consultation with the Bureau, the Chairman of the Commission
appointed, on 10 June 1992, Dr. Yozo Yokota (Japan) as Special Rapporteur on
the situation of human rights in Myanmar, pending approval of Commission
resolution 1992/58 by the Economic and Social Council.

4. At its substantive session of 1992, the Economic and Social Council
adopted decision 1992/235 of 20 July 1992, approving Commission
resolution 1992/58.

5. The preliminary report of the Special Rapporteur was submitted to the
Secretary-General of the United Nations for dissemination to all States
Members of the United Nations at the forty-seventh session of the

General Assembly in November 1992 (A/47/651, annex).

6. This comprehensive report is submitted to the Commission on Human Rights
at its forty-ninth session for consideration by the Commission.

I. BACKGROUND
A. General
7. The situation of human rights in Myanmar was first considered by the

Commission on Human Rights at its forty-sixth session, in 1990, under the
procedure established by Economic and Social Council resolution 1503, after
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1948, in 1978 when a census was carried out leading to the flight of
200,000 Rakhine to Bangladesh, and again in 1991 which gave rise to the
present mass exodus to Bangladesh.

237. 1In regard to detention of political leaders and other persons attempting
to participate freely in the political process, it was impossible for the
Special Rapporteur to determine how many persons in this category remain in
detention, but it is believed that there remain scores of persons still in
detention without any of the judicial safeguards considered as a minimum
standard by the international community. Among these is the Nobel Peace Prize
recipient, Daw Aung San Suu Kyi, who was detained without trial in 1989 under
the 1975 State Protection Act. The Act was then amended in August of 1991
when her term of detention had almost expired, in order to allow for
prolongation of her detention.

238. The law was applied in an ex-post facto manner in contradiction to
international legal standards. Recent reports stated that she would be
released after the National Convention and after the Constitution was drafted
and the new government had taken charge. Although over 1,700 persons were
released under SLORC Order No. 11/92 in April 1992, the Special Rapporteur has
received confirmed reports that new detentions of political leaders have taken
place in 1993.

239. The National Convention preparatory to the drafting of the constitution
was convened on 9 January 1993. After one and a half days the Convention was
postponed reportedly because some elected representatives were preparing to
bring up the question of the "leading role of the Tatmadaw (army) in the new
government". Several persons were reportedly arrested for having distributed
written material.

240. The National Convention was reconvened on 1 February. Discussion on

the constitution is taking place under a panel of 45 chairmen elected by the

8 groups represented as delegates. Of these chairmen, only one is a member of
the National League for Democracy which won 80 per cent of the vote in the
national elections. It has been announced that the universities will reopen
on 19 February 1993.

241. On the basis of the visit to Myanmar and the well-documented information
received, the Special Rapporteur has assessed that serious repression and an
atmosphere of pervasive fear exist in Myanmar. He found that there is a lack
of accountability on the part of the Government and an absence of legal and
administrative protection and/or recourse available for victims and families
of victims of human rights abuses. In the light of these findings, the
Special Rapporteur recommends that the Commission on Human Rights continue its
close monitoring of the situation of human rights in Myanmar and extend the
mandate of the Special Rapporteur to report to the Commission at its fiftieth
session.

VII. RECOMMENDATIONS

242. 1In the light of the above conclusions, the Special Rapporteur submits the
following recommendations for the consideration of the Government of Myanmar:
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(a) Although the Special Rapporteur believes the Government should give
effect to the political will of the people by transferring power to the freely
and fairly elected civilian government; nevertheless, he is of the opinion
that implementation of the following non-political, human rights
recommendations should not be delayed by, nor subordinated to, considerations
of political transition.

(b) The Government of Myanmar should fulfil in good faith the
obligations it has assumed under Articles 55 and 56 of the Charter of the
United Nations "to take joint and separate action in cooperation with the
Organization for the achievement of ... universal respect for, and observance
of, human rights and fundamental freedoms for all without distinction as to
race, sex, language and religion." Other rights under the Charter should not
be invoked as limitations on these obligations assumed erga omnes.

(c) The Government of Myanmar should consider accession to: the
International Covenants on Human Rights; the Convention against Torture,
Cruel, Inhuman or Degrading Treatment or Punishment and to the two protocols
additional to the Geneva Conventions of 1949. In addition, it should
immediately withdraw its reservations and understandings to articles 15 on
freedom of association and 37 regarding the prohibition of torture of minors,
of the Convention on the Rights of the Child.

(d) The system of law, both constitutionally and legislatively, in
Myanmar should be regularized to be accessible to those to whom it would be
applied, to be clear and unequivocal and to be equitably applied. The ongoing
state of emergency should be lifted and martial law in the form of SLORC
Orders and other emergency legislation should cease to be the basis of law.

(e) Myanmar law should be brought into line with accepted international
standards regarding protection of the physical integrity rights. Among these
international standards are the right to life, protection against
disappearance, prohibition of torture, cruel, inhuman or degrading treatment,
providing humane conditions for all persons under detention and granting the
minimum standard of judicial guarantees, as accepted by the international
community, in order to further ensure the physical integrity of all persons
under all forms of detention. Freedom of expression should be allowed
including a free press and media. The Special Rapporteur recommends that
constitutional and international legal experts from different regions be
invited by the Government of Myanmar to share their expertise with Myanmar in
the drafting of the new constitution and other legislation.

(f) The Government should take measures to comply with its obligations
under ILO Convention No. 29 by eradicating the practice of forced portering
and other forced labour which has provoked systematic torture, cruel inhuman
and degrading treatment or punishment, disappearances and mass arbitrary
executions. It should also take immediate steps to amend and implement
legislation in accordance with ILO Convention No. 87. In compliance with this
Convention, it should allow for the existence and practice of free trade
unions and free association for the purpose of participation, in the civil and
political as well as economic, social and cultural life of the country.
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(g) The 1982 Citizenship Law should be revised or amended to abolish
its over-burdensome requirements for citizenship. The law should not apply
its categories of second-class citizens in a manner which has discriminatory
effects on racial or ethnic minorities particularly the Rakhine Muslims. It
should be brought in line with the principles embodied in the Convention on
the Reduction of Statelessness of 30 August 1961. The Union of Myanmar should
consider ratification of both this Convention and the Convention relating to
the Status of Refugees of 28 July 1951 and its Additional Protocol of
31 January 1967.

(h) In order to promote repatriation of the Myanmar Muslims and other
minorities, the Government should create the necessary conditions of respect
for their human rights. The Government should assure, in law and practice,
their safe return and resettlement in villages of origin. To this end, it
should also promote their complete civil, political, social, economic and
cultural participation in Myanmar without restriction or discrimination due to
status.

(i) The Special Rapporteur recommends, in the light of the seriousness
of the refugee and repatriation problem, and the grave threat this situation
poses to the physical integrity of Myanmar ethnic and racial minorities as
well as to the peace and security in the region, that an international human
rights monitoring team, in conjunction with the mandate of the Special
Rapporteur, be allowed access to the border areas. In addition, this team
should be allowed access to the sites of repatriation within Myanmar. This
team would operate with an integrated human rights/humanitarian approach with
consideration for the refugee and repatriation issues. It is suggested that
it be composed of independent experts and selected representatives of the
specialized agencies with expertise in the relevant areas.

(3) Military and law-enforcement officials should be thoroughly
informed and trained as to their responsibilities for the treatment of all
persons as set out by international human rights instruments and humanitarian
laws, standards which should be incorporated into Myanmar national
legislation.

(k) Given the magnitude of the abuses, official condemnation should be
made by the Government of all acts by authorities involving human rights
violations. Such acts, including all acts of intimidation, threat or
reprisal, should not benefit from the present system of complete denial and
impunity of the Government.

(1) Daw Aung San Suu Kyi and all other political leaders including the
elected political representatives, students, workers, peasants and others
arrested or detained under martial law after the 1988 and 1990 demonstrations,
or as a result of the National Convention, should be tried by a properly
constituted and independent civilian court in an open and internationally
accessible judicial process. If found guilty in such judicial proceedings,
they should be given a just sentence, alternatively, they should be
immediately released, with the responsibility of the Government to refrain
from all acts of intimidation, threat or reprisal to them and their families.
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is understood that the inclusion of certain crimes in the
Code does not affect the status of other crimes under inter-
national law, and that the adoption of the Code does not in
any way preclude the further development of this impor-
tant area of law,

B. Recommendation of the Commission

47. The Commission considered various forms which
the draft Code of Crimes against the Peace and Security
of Mankind could take; these included an international
convention, whether adopted by a plenipotentiary confer-
ence or by the General Assembly; incorporation of the
Code in the statute of an international criminal court; or
adoption of the Code as a declaration by the General
Assembly.

48. The Commission recommends that the General
Assembly select the most appropriate form which would
ensure the widest possible acceptance of the draft Code.

C. Tribute to the Special Rapporteur,
Mr. Doudou Thiam

49, Atits 2454th meeting, on 5 July 1996, the Commis-
sion, after adopting the text of the articles of the draft
Code against the Peace and Security of Mankind on sec-
ond reading, adopted the following resolution by accla-
mation:

The International Law Commission,
Having adopted the draft Code of Crimes against the Peace and
Security of Mankind,

Expresses to the Special Rapporteur, Mr. Doudou Thiam, its deep
appreciation and warm congratulations for the outstanding contribution
he has made to the preparation of the draft Code by his tireless efforts
and devoted work, and for the results achieved in the elaboration of the
draft Code of Crimes against the Peace and Security of Mankind.

D. Articles of the draft Code of Crimes against
the Peace and Security of Mankind

50. The text of, and commentaries to, draft articles 1 to
20 as finally adopted by the Commission at its
forty-eighth session are reproduced below.

DRAFT CODE OF CRIMES AGAINST
THE PEACE AND SECURITY OF MANKIND
PART ONE

GENERAL PROVISIONS

Article 1. Scope and application
of the present Code

1. The present Code applies to the crimes against
the peace and security of mankind set out in part two.

2. Crimes against the peace and security of man-
kind are crimes under international law and punish-

able as such, whether or not they are punishable
under national law.

Commentary

(1) As the first article in the draft Code of Crimes
against the Peace and Security of Mankind, article 1
addresses as a preliminary matter the scope and applica-
tion of the provisions of the Code.

(2) Paragraph I restricts the scope and application of
the Code to those crimes against the peace and security of
mankind that are set out in part two. This provision is not
intended to suggest that the Code covers exhaustively all
crimes against the peace and security of mankind, but
rather to indicate that the scope and application of the
Code are limited to those crimes dealt with in part two.

(3) The phrase “crimes against the peace and security of
mankind” should be understood in this provision of the
Code as referring to the crimes listed in part two. The
Commission considered adding to the end of paragraph 1
the phrase “hereinafter referred to as crimes against the
peace and security of mankind” so as to dispel any
possible misunderstanding. It, however, felt that such
an addition would make the paragraph unnecessarily
cumbersome.

(4) The Commission decided not to propose a general
definition of crimes against the peace and security of
mankind. It took the view that it should be left to practice
to define the exact contours of the concept of crimes
against peace, war crimes and crimes against humanity, as
identified in article 6 of the Charter of the Niirnberg
Tribunal.*?

(5) Paragraph 2 addresses two fundamental principles
relating to individual responsibility for the crimes against
the peace and security of mankind under international
law.

(6) The opening clause of paragraph 2 indicates that
international law provides the basis for the criminal char-
acterization of the types of behaviour which constitute
crimes against the peace and security of mankind under
part two. Thus, the prohibition of such types of behaviour
and their punishability are a direct consequence of inter-
national law.

(7) This provision is consistent with the Charter and the
Judgment of the Niirnberg Tribunal.* Article 6 of the
Charter authorized the Niimberg Tribunal to try and pun-
ish individuals for three categories of crimes under inter-
national law, namely crimes against peace, war crimes
and crimes against humanity. In its Judgment, the Niim-
berg Tribunal recognized the existence of duties incum-
bent upon individuals by virtue of international law.
“That international law imposes duties and liabilities
upon individuals as well as upon States has long been

33 Charter of the International Military Tribunal annexed to the Lon-
don Agreement of 8 August 1945 for the prosecution and punishment
of the major war criminals of the European Axis (United Nations,
Treaty Series, vol. 82, p. 279).

34 The General Assembly unanimously affirmed the Namnberg Prin-
ciples in its resolution 95 ().
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recognized.”>>The Niirnberg Tribunal also recognized
that individuals could incur criminal responsibility and be
liable to punishment as a consequence of violating their
obligations under international law. In this regard, the
Niimberg Tribunal expressly stated “that individuals
can be punished for violations of international law.”3¢

(8) The Commission recognized the general principle of
the direct applicability of international law with respect to
individual responsibility and punishment for crimes under
international law in Principle I of the Niirnberg Principles.
Principle I provides that “Any person who commits an act
which constitutes a crime under international law is
responsible therefor and liable to punishment.” As indi-
cated in the commentary to this provision, “The general
rule underlying Principle I is that international law may
impose duties on individuals directly without any inter-
position of internal law.”*” This principle was also articu-
lated in article 1 of the draft Code of Offences against the
Peace and Security of Mankind adopted by the Commis-
sion in 1954 (hereinafter referred to as the “1954 draft
Code”).%®

(9) The concluding clause of paragraph 2 confirms that
international law applies to crimes against the peace and
security of mankind irrespective of the existence of any
corresponding national law. The result is the autonomy of
international law in the criminal characterization of the
types of behaviour which constitute crimes against the
peace and security of mankind under part two.

(10) The said clause states that the characterization, or
the absence of characterization, of a particular type of
behaviour as criminal under national law has no effect on
the characterization of that type of behaviour as criminal
under international law. It is conceivable that a particular
type of behaviour characterized as a crime against the
peace and security of mankind in part two might not be
prohibited or might even be imposed by national law. It is
also conceivable that such behaviour might be character-
ized merely as a crime under national law, rather than as a
crime against the peace and security of mankind under
international law. None of those circumstances could
serve as a bar to the characterization of the type of con-
duct concerned as criminal under international law. The
distinction between characterization as a crime under
national law and characterization as a crime under inter-
national law is significant since the corresponding legal
regimes differ. This distinction has important implications
with respect to the non bis in idem principle addressed in
article 12.

(11) This provision is consistent with the Charter and
the Judgment of the Niirnberg Tribunal. The Charter of
the Nimnberg Tribunal expressly referred to the relation-
ship between international law and national law with
respect to the criminal characterization of particular con-
duct only in relation to crimes against humanity. Article 6,

35 Nazi Conspiracy and Aggression: Opinion and Judgment (Wash-
ington, United States Government Printing Office, 1947), p. 52.

36 Ibid.

37 Yearbook . . . 1950, vol. 11, p. 374, document A/1316, para. 99.

8 See footnote 12 above. Article 1 stated that “Offences against the

peace and security of mankind, as defined in this Code, are crimes
under international law, for which the responsible individuals shall be
punished”.

subparagraph (c) of the Charter characterized as crimes
against humanity certain types of conduct “whether or not
in violation of the domestic law where perpetrated”. In its
Judgment, the Niirnberg Tribunal recognized in general
terms what is commonly referred to as the supremacy of
international criminal law over national law in the context
of the obligations of individuals. In this regard, the Niim-
berg Tribunal stated that “the very essence of the Charter
is that individuals have international duties which tran-
scend the national obligations of obedience imposed by
the individual State”.>®

(12) The Commission recognized the general principle
of the autonomy of international law over national law
with respect to the criminal characterization of conduct
constituting crimes under international law in Principle II
of the Niirnberg Principles which stated as follows: “The
fact that internal law does not impose a penalty for an act
which constitutes a crime under international law does
not relieve the person who committed the act from
responsibility under international law.”

(13) Itmust be pointed out that the clause under consid-
eration concerns only the criminal characterization of cer-
tain types of conduct as constituting crimes against the
peace and security of mankind under part two. It is with-
out prejudice to national competence in relation to other
matters of criminal law or procedure, such as the penal-
ties, evidentiary rules, etc., particularly since national
courts are expected to play an important role in the imple-
mentation of the Code.

Article 2. Individual responsibility

1. A crime against the peace and security of man-
kind entails individual responsibility.

2. Anindividual shall be responsible for the crime
of aggression in accordance with article 16.

3. An individual shall be responsible for a crime
set out in article 17, 18, 19 or 20 if that individual:

(a) Intentionally commits such a crime;

(b) Orders the commission of such a crime which
in fact occurs or is attempted;

(c) Fails to prevent or repress the commission of
such a crime in the circumstances set out in article 6;

(d) Knowingly aids, abets or otherwise assists,
directly and substantially, in the commission of such a
crime, including providing the means for its commis-
sion;

(e¢) Directly participates in planning or conspiring
to commit such a crime which in fact occurs;

() Directly and publicly incites another individual
to commit such a crime which in fact occurs;

(g) Attempts to commit such a crime by taking
action commencing the execution of a crime which

39 Nazi Conspiracy and Aggression . .
p. 53.

. {see footnote 35 above),
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does not in fact occur because of circumstances inde-
pendent of his intentions.

Commentary

(1) The principle of individual responsibility for crimes
under international law was clearly established at Niirn-
berg. The Charter of the Nurnberg Tribunal provided for
the trial and punishment of persons who committed
crimes against peace, war crimes or crimes against
humanity.*® The Niirnberg Tribunal confirmed the direct
applicability of international criminal law with respect to
the responsibility and punishment of individuals for vio-
lations of this law:

It was submitted that international law is concerned with the actions
of sovereign States, and provides no punishment for individuals . . . In
the opinion of the Tribunal, [this submission] must be rejected. That
international law imposes duties and liabilities upon individuals as well
as upon States has long been recognized.*!

The Niirberg Tribunal further concluded that “individ-
uals can be punished for violations of international
law™.*? The principle of individual responsibility and
punishment for crimes under international law recognized
at Niirnberg is the cornerstone of international criminal
law, This principle is the enduring legacy of the Charter
and the Judgment of the Niirnberg Tribunal which gives
meaning to the prohibition of crimes under international
law by ensuring that the individuals who commit such
crimes incur responsibility and are liable to punishment.
The principle of individual responsibility and punishment
for crimes under international law was reaffirmed in the
statute of the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of
the Former Yugoslavia since 19914% (art. 7, para. 1 and
art. 23, para. 1) and the statute of the International Crimi-
nal Tribunal for the Prosecution of Persons Responsible
for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of
Rwanda and Rwandan Citizens Responsible for Genocide
and Other Such Violations Committed in the Territory of
Neighbouring States between 1 January and 31 December
1994** (art. 6, para. 1 and art. 22, para. 1). This principle
was also reaffirmed by the Commission in the Niirnberg
Principles (Principle I) and in the 1954 draft Code (art. 1).
The punishment of individuals for the crimes covered by
the Code is addressed in article 3 (Punishment) and dis-
cussed in the commentary thereto.

(2) The principles of individual criminal responsibility
which determine whether an individual can be held
accountable for a crime against the peace and security of
mankind are set forth in articles 2 to 7 of part one. As the
first article in this series of articles, article 2 deals with a
number of important general principles concerning indi-

40 Charter of the Nurnberg Tribunal, art. 6.

41 Nazi Conspiracy and Aggression . .. (see foomote 35 above),
p. 52.

2 Ibid., p. 53.

43 Hereinafter referred to as the “International Tribunal for the
Former Yugoslavia”. Reference texts are reproduced in Basic Docu-
ments, 1995 (United Nations publication, Sales No. E/F.95.11L.P.1).

44 Hereinafter referred to as the “International Tribunal for Rwanda”.
Security Council resolution 955 (1994) of 8 November 1994, annex.

vidual criminal responsibility. Paragraph 1 establishes the
general principle of individual responsibility for the
crimes covered by the Code. Paragraph 2 reaffirms this
principle with respect to the crime of aggression as pro-
vided in article 16 which deals with the forms of partici-
pation. Paragraph 3 addresses the various forms of par-
ticipation by which an individual incurs responsibility for
the other crimes listed in part two of the Code.

(3) Paragraph 1 reaffirms the principle of individual
responsibility for crimes under international law with
respect to crimes against the peace and security of man-
kind. This is clearly indicated by the recognition of the
fact that such a crime “entails individual responsibility”.
Notwithstanding the scope and application of the Code
provided for in article 1, paragraph 1, article 2, para-
graph 1, is formulated in general terms to reaffirm the
general principle of individual criminal responsibility
with respect to all crimes against the peace and security of
mankind irrespective of whether such crimes are listed in
the Code. The Commission considered that it was impor-
tant to reaffirm this general principle in relation to all
crimes against the peace and security of mankind to avoid
any question concerning its application to crimes of such
a character that were not listed in part two. The Commis-
sion adopted a restrictive approach to the inclusion of
crimes in part two while recognizing that there might be
other crimes of the same character that were not presently
covered by the Code.

(4) Paragraph 1 also indicates that the scope of applica-
tion of the Code ratione personae is limited to “individ-
uals” meaning natural persons. It is true that the act for
which an individual is responsible might also be attribut-
able to a State if the individual acted as an “agent of the
State”, “on behalf of the State”, “in the name of the State”
or as a de facto agent, without any legal power. For this
reason, article 4 (Responsibility of States) establishes that
the criminal responsibility of individuals is “without
prejudice to any question of the responsibility of States
under international law.”

(5) Paragraph 2 deals with individual responsibility for
the crime of aggression. In relation to the other crimes
included in the Code, paragraph 3 indicates the various
manners in which the role of the individual in the com-
mission of a crime gives rise to responsibility: he shall be
responsible if he committed the act which constitutes the
crime; if he attempted to commit the act; if he failed to
prevent the commission of the act; if he incited the com-
mission of the act; if he participated in the planning of the
act; if he was an accomplice in its commission. In relation
to the crime of aggression, it was not necessary to indicate
these different forms of participation which entail the
responsibility of the individual, because the definition of
the crime of aggression in article 16 already provides all
the elements necessary to establish the responsibility.
According to that article, an individual is responsible for
the crime of aggression when, as a leader or organizer, he
orders or actively participates in the planning, prepara-
tion, initiation or waging of aggression committed by a
State. The crime of aggression has particular features
which distinguish it from the other offences under the
Code. Aggression can be committed only by individuals
who are agents of the State and who use their power to
give orders and the means it makes available in order to
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Article 17. Crime of genocide

A crime of genocide means any of the following acts
committed with intent to destroy, in whole or in part,
a national, ethnic, racial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to mem-
bers of the group;

(¢) Deliberately inflicting on the group conditions
of life calculated to bring about its physical destruc-
tion in whole or in part;

(d) Imposing measures intended to prevent births
within the group;

(¢) Forcibly transferring children of the group to
another group.

Commentary

(1) The Charter of the Niimberg Tribunal recognized in
article 6, subparagraph (c), two distinct categories of
crimes against humanity. The first category of crimes
against humanity relating to inhumane acts is addressed in
article 18, The second category of crimes against human-
ity relating to persecution is addressed in article 17 in the
light of the further development of the law concerning
such crimes since Niirnberg.

(2) The Charter and the Judgment of the Numberg Tri-
bunal defined the second category of crimes against
humanity as “persecutions on political, racial or religious
grounds in execution of or in connection with any crime
within the jurisdiction of the Tribunal”. The Niirnberg
Tribunal convicted some of the defendants of crimes
against humanity based on this type of conduct and, thus,
confirmed the principle of individual responsibility and
punishment for such conduct as a crime under interna-
tional law.!'# Shortly after the Judgment of the Niirnberg
Tribunal, the General Assembly affirmed that the perse-
cution type of crimes against humanity or “genocide”!!’
constituted a crime under international law for which
individuals were subject to pum'shment.116 The General
Assembly subsequently recognized that genocide had
inflicted great losses on humanity throughout history in
adopting the Convention on the Prevention and Punish-
ment of the Crime of Genocide to provide a basis for the
international cooperation required to liberate mankind
from this odious scourge.

(3) The fact that the General Assembly had recognized
the extreme gravity of the crime of genocide as early as
1946 and had drafted an international convention on its
prevention and punishment as early as 1948 made it
essential to include this crime in the Code and also facili-
tated the Commission’s task. The Convention on the Pre-
vention and Punishment of the Crime of Genocide has
been widely accepted by the international community and
ratified by the overwhelming majority of States. More-

114 Nazi Conspiracy and Aggression . . . (see footnote 35 above),
pp. 84, 129-131 and 144-146.

115 The term “genocide” was first coined by Raphael Lemkin. See
R. Lemkin, Axis Rule in Occupied Europe (Washington, Carnegie
Endowment for International Peace, 1944), pp. 79-95.

116 General Assembly resolution 96 (I).

over, the principles underlying the Convention have been
recognized by ICJ as binding on States even without any
conventional obligation.!” Article II of the Convention
contains a definition of the crime of genocide which rep-
resents an important further development in the law relat-
ing to the persecution category of crimes against human-
ity recognized in the Charter of the Niirnberg Tribunal. It
provides a precise definition of the crime of genocide in
terms of the necessary intent and the prohibited acts. The
Convention also confirms in article I that genocide is a
crime under international law which may be committed in
time of peace or in time of war. Thus, the Convention
does not include the requirement of a nexus to crimes
against peace or war crimes contained in the Charter of
the Niirnberg Tribunal which referred to “persecutions
. in execution of or in connection with any crime
within the jurisdiction of the Tribunal”. The definition of
genocide contained in article II of the Convention, which
is widely accepted and generally recognized as the
authoritative definition of this crime, is reproduced in
article 17 of the Code. The same provision of the Conven-
tion is also reproduced in the statute of the International
Tribunal for the Former Yugoslavia and the statute of the
International Tribunal for Rwanda. Indeed the tragic
events in Rwanda clearly demonstrated that the crime of
genocide, even when committed primarily in the territory
of a single State, could have serious consequences for
international peace and security and, thus, confirmed the
appropriateness of including this crime in the Code.

(4) The definition of the crime of genocide set forth in
article 17 consists of two important elements, namely the
requisite intent (mens rea) and the prohibited act (actus
reus). These two elements are specifically referred to in
the initial phrase of article 17 which states that “A crime
of genocide means any of the following acts committed
with intent to . . .”. Whereas the first element of the def-
inition is addressed in the opening clause of article 17, the
second element is addressed in subparagraphs (a) to (e).

(5) As regards the first element, the definition of the
crime of genocide requires a specific intent which is the
distinguishing characteristic of this particular crime under
international law. The prohibited acts enumerated in sub-
paragraphs (a) to (e) are by their very nature conscious,
intentional or volitional acts which an individual could
not usually commit without knowing that certain conse-
quences were likely to result. These are not the type of
acts that would normally occur by accident or even as a
result of mere negligence. However, a general intent to
commit one of the enumerated acts combined with a gen-
eral awareness of the probable consequences of such an
act with respect to the immediate victim or victims is not
sufficient for the crime of genocide. The definition of this
crime requires a particular state of mind or a specific
intent with respect to the overall consequences of the pro-
hibited act. As indicated in the opening clause of
article 17, an individual incurs responsibility for the
crime of genocide only when one of the prohibited acts is
“committed with intent to destroy, in whole or in part, a
national, ethnic, racial or religious group, as such”.

17 Reser to the Con on the Pre and Punish-
ment of the Crime of Genocide, Advisory Opinion, 1.C.J. Reports 1951,
p. 15.
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(6) There are several important aspects of the intent
required for the crime of genocide. First, the intention
must be to destroy a group and not merely one or more
individuals who are coincidentally members of a particu-
lar group. The prohibited act must be committed against
an individual because of his membership in a particular
group and as an incremental step in the overall objective
of destroying the group. It is the membership of the indi-
vidual in a particular group rather than the identity of the
individual that is the decisive criterion in determining the
immediate victims of the crime of genocide. The group
itself is the ultimate target or intended victim of this type
of massive criminal conduct.!!® The action taken against
the individual members of the group is the means used to
achieve the ultimate criminal objective with respect to the

group.

(7) Secondly, the intention must be to destroy the group
“as such”, meaning as a separate and distinct entity, and
not merely some individuals because of their membership
in a particular group. In this regard, the General Assembly
distinguished between the crimes of genocide and homi-
cide in describing genocide as the “denial of the right of
existence of entire human groups” and homicide as the
“denial of the right to live of individual human beings” in
its resolution 96 (I).

(8) Thirdly, the intention must be to destroy a group “in
whole or in part”. It is not necessary to intend to achieve
the complete annihilation of a group from every corner of
the globe. None the less the crime of genocide by its very
nature requires the intention to destroy at least a substan-
tial part of a particular group.

(9) Fourthly, the intention must be to destroy one of the
types of groups covered by the Convention on the Preven-
tion and Punishment of the Crime of Genocide, namely, a
national, ethnic, racial or religious group. Political groups
were included in the definition of persecution contained
in the Charter of the Niimberg Tribunal, but not in the def-
inition of genocide contained in the Convention because
this type of group was not considered to be sufficiently
stable for purposes of the latter crime. None the less per-
secution directed against members of a political group
could still constitute a crime against humanity as set forth
in article 18, subparagraph (e) of the Code. Racial and
religious groups are covered by the Charter of the Niim-
berg Tribunal and the Convention. In addition, the Con-
vention also covers national or ethnical groups. Article 17
recognizes the same categories of protected groups as the
Convention. The word “ethnical” used in the Convention
has been replaced by the word “ethnic” in article 17 to
reflect modem English usage without in any way affect-
ing the substance of the provision. Furthermore, the Com-
mission was of the view that the article covered the pro-
hibited acts when committed with the necessary intent
against members of a tribal group.

118 «“The main characteristic of genocide is its object: the act must be
directed toward the destruction of a group. Groups consist of individ-
uals, and therefore destructive action must, in the last analysis, be taken
against individuals. However, these individuals are important not per
se but only as members of the group to which they belong.”
(N. Robinson, The G ide Co ion: A Co tary (New York,
Institute of Jewish Affairs, World Jewish Congress, 1960), p. 58.)

(10) As recognized in the commentary to article 5, the
crimes covered by the Code are of such magnitude that
they often require some type of involvement on the part
of high level government officials or military command-
ers as well as their subordinates. Indeed the Convention
on the Prevention and Punishment of the Crime of Geno-
cide explicitly recognizes in article IV that the crime of
genocide may be committed by constitutionally respon-
sible rulers, public officials or private individuals. The
definition of the crime of genocide would be equally
applicable to any individual who committed one of the
prohibited acts with the necessary intent. The extent of
knowledge of the details of a plan or a policy to carry out
the crime of genocide would vary depending on the posi-
tion of the perpetrator in the governmental hierarchy or
the military command structure. This does not mean that
a subordinate who actually carries out the plan or policy
cannot be held responsible for the crime of genocide
simply because he did not possess the same degree of
information concerning the overall plan or policy as his
superiors. The definition of the crime of genocide
requires a degree of knowledge of the ultimate objective
of the criminal conduct rather than knowledge of every
detail of a comprehensive plan or policy of genocide. A
subordinate is presumed to know the intentions of his
superiors when he receives orders to commit the prohib-
ited acts against individuals who belong to a particular
group. He cannot escape responsibility if he carries out
the orders to commit the destructive acts against victims
who are selected because of their membership in a par-
ticular group by claiming that he was not privy to all
aspects of the comprehensive genocidal plan or policy.
The law does not permit an individual to shield himself
from criminal responsibility by ignoring the obvious. For
example, a soldier who is ordered to go from house to
house and kill only persons who are members of a par-
ticular group cannot be unaware of the irrelevance of the
identity of the victims and the significance of their mem-
bership in a particular group. He cannot be unaware of the
destructive effect of this criminal conduct on the group
itself. Thus, the necessary degree of knowledge and intent
may be inferred from the nature of the order to commit the
prohibited acts of destruction against individuals who
belong to a particular group and are therefore singled out
as the immediate victims of the massive criminal conduct.

(11) With regard to the second element of the definition
of genocide, the article sets forth in subparagraphs (a) to
(e) the prohibited acts which are contained in article IT of
the Convention on the Prevention and Punishment of the
Crime of Genocide. Whereas the 1954 draft Code used
the word “including” in article 2, paragraph 10, to indi-
cate an illustrative rather than an exhaustive list of acts
constituting genocide, the Commission decided to use the
wording of article IT of the Convention to indicate that the
list of prohibited acts contained in article 17 is exhaustive
in nature, The Commission decided in favour of that solu-
tion having regard to the need to conform with a text
widely accepted by the international community.

(12) As clearly shown by the preparatory work for the
Convention on the Prevention and Punishment of the
Crime of Genocide,!!® the destruction in question is the

19 See Report of the Ad Hoc Committee on Genocide, 5 April-
10 May 1948 (Official Records of the Economic and Social Council,
Third year, Seventh Session, Supplement No. 6 (E/794)).



Annex &

46 Report of the International Law Commission on the work of its forty-eighth session

material destruction of a group either by physical or by
biological means, not the destruction of the national, lin-
guistic, religious, cultural or other identity of a particular
group. The national or religious element and the racial or
ethnic element are not taken into consideration in the
definition of the word “destruction”, which must be taken
only in its material sense, its physical or biological sense.
It is true that the draft Convention prepared by the Secre-
tary- General at the second session of the General Assem-
bly in 1947'20 and the draft convention of the prevention
and punishment of the crime of genocide, prepared by the
Ad Hoc Committee on Genocide, contained provisions on
“cultural genocide”!?! covering any deliberate act com-
mitted with the intent to destroy the language, religion or
culture of a group, such as prohibiting the use of the lan-
guage of the group in daily intercourse or in schools or the
printing and circulation of publications in the language of
the group or destroying or preventing the use of libraries,
museums, schools, historical monuments, places of wor-
ship or other cultural institutions and objects of the group.
However, the text of the Convention, as prepared by the
Sixth Committee and adopted by the General Assembly,
did not include the concept of “cultural genocide” con-
tained in the two drafts and simply listed acts which come
within the category of “physical” or “biological” geno-
cide.122 Subparagmphs (a) to (¢) of the article list acts of
“physical genocide”, while subparagraphs (d) and (e) list
acts of “biological genocide".

(13) As regards subparagraph (a), the phrase “killing
members of the group” was drawn from article I, sub-
paragraph (a) of the Convention on the Prevention and
Punishment of the Crime of Genocide.'?*

(14) With regard to subparagraph (b), the phrase “caus-
ing serious bodily or mental harm to members of the
group” was drawn from article II, subparagraph (b) of the
Convention on the Prevention and Punishment of the
Crime of Genocide. This subparagraph covers two types
of harm that may be inflicted on an individual, namely,
bodily harm which involves some type of physical injury
and mental harm which involves some type of impairment
of mental faculties. The bodily harm or the mental harm
inflicted on members of a group must be of such a serious
nature as to threaten its destruction in whole or in part.

(15) Regarding subparagraph (c), the phrase “deliber-
ately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part”
was drawn from article II, subparagraph (c), of the Con-
vention on the Prevention and Punishment of the Crime of
Genocide.'?* It was suggested that deportation should be
included in subparagraph (¢). The Commission, however,

120 pocument E/447.
121 Article 111 (footnote 119 above).

22 Nonetheless some of the acts referred to in this paragraph could
constitute a crime against the peace and security of mankind in certain
circumstances, for example, a crime against humanity under article 18,
subparagraph (e) or (f) or a war crime under article 20, subparagraph (e)
(iv).

?23 “The act of ‘killing’ (subparagraph (a)) is broader than ‘murder’;
and it was selected to correspond to the French word ‘meurtre’, which
implies more than ‘assassinat’; otherwise it is hardly open to various
interpretations.” (Robinson, op. cit. (see footnote 118 above), p. 63.)

*“The word ‘deliberately’ was included there to denote a precise
intention of the destruction, i.e., the premeditation related to the crea-
tion of certain conditions of life ... It is impossible to enumerate in

considered that this subparagraph covered deportation
when carried out with the intent to destroy the group in
whole or in part.

(16) As regards subparagraph (d), the phrase “imposing
measures intended to prevent births within the group”
was drawn from article II, subparagraph (d), of the Con-
vention on the Prevention and Punishment of the Crime
of Genocide.!?* The phrase “imposing measures” is used
in this subparagraph to indicate the necessity of an
element of coercion.’<® Therefore this provision would
not apply to voluntary birth control programmes spon-
sored by a State as a matter of social policy.

(17) With regard to subparagraph (e), the phrase “for-
cibly transferring children of the group to another group”,
was drawn from article II, subparagraph (e) of the Con-
vention on the Prevention and Punishment of the Crime
of Genocide. The forcible transfer of children would have
particularly serious consequences for the future viability
of a group as such. Although the article does not extend
to the transfer of adults, this type of conduct in certain cir-
cumstances could constitute a crime against humanity
under article 18, subparagraph (g) or a war crime under
article 20, subparagraph (a) (vii). Moreover, the forcible
transfer of members of a group, particularly when it
involves the separation of family members, could also
constitute genocide under subparagraph (c).

(18) The article clearly indicates that it is not necessary
to achieve the final result of the destruction of a group in
order for a crime of genocide to have been committed. It
is enough to have committed any one of the acts listed in
the article with the clear intention of bringing about the
total or partial destruction of a protected group as such.

(19) The Commission noted that a court that was called
upon to apply the definition of the crime of genocide con-
tained in the article in a particular case might find it nec-
essary to have recourse to other relevant provisions con-
tained in the Convention on the Prevention and
Punishment of the Crime of Genocide either as conven-
tional or as customary international law. For example, ifa
question should arise as to whether the crime of genocide
set forth in the article could be committed in time of
peace, the court could find the authoritative answer to this
question in article I of the Convention which confirmed
this possibility.

advance the ‘conditions of life’ that would come within the prohibition
of article II; the intent and probability of the final aim alone can deter-
mine in each separate case whether an act of genocide has been com-
mitted (or attempted) or not. Instances of genocide that could come
under subparagraph (c) are such as placing a group of people on a sub-
sistence diet, reducing required medical services below a minimum,
withholding sufficient living accommodations, etc., provided that these
restrictions are imposed with intent to destroy the group in whole or in
part.” (Ibid., pp. 60 and 63-64.)

“The measure imposed need not be the classic action of steriliza-
tion; separation of the sexes, prohibition of marriages and the like are
measures equally restrictive and produce the same results.” (Ibid.,
p.64.)

126 The Committee on the Elimination of Discrimination against
Women has recognized compulsory sterilization or abortion as a viola-
tion of the Convention on the Elimination of all Forms of Discrimina-
tion against Women (Report of the Committee on the Elimination of
Discrimination agamst Women (Official Records of the General Assem-
bly, Forty h S , Suppl No. 38 (A/47/38)), chap. I,
para. 22).
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(20) The Commission also noted that the fact that the
article was drawn from the Convention on the Prevention
and Punishment of the Crime of Genocide did not in any
way affect the autonomous nature of that legal instrument.
Furthermore, the Commission drew attention to article 4
of the Code which expressly provided that it was “without
prejudice to any question of the responsibility of States
under international law”. This would include any question
relating to the responsibility of a State for genocide
referred to in article IX of the Convention.

Article 18. Crimes against humanity

A crime against humanity means any of the follow-
ing acts, when committed in a systematic manner or
on a large scale and instigated or directed by a Gov-
ernment or by any organization or group:

(a) Murder;

(b) Extermination;
(¢) Torture;

(d) Enslavement;

(e) Persecution on political, racial, religious or eth-
nic grounds;

(N Institutionalized discrimination on racial, eth-
nic or religious grounds involving the violation of fun-
damental human rights and freedoms and resulting in
seriously disadvantaging a part of the population;

(2) Arbitrary deportation or forcible transfer of
population;

(#) Arbitrary imprisonment;
(?) Forced disappearance of persons;

() Rape, enforced prostitution and other forms of
sexual abuse;

(k) Other inhumane acts which severely damage
physical or mental integrity, health or human dignity,
such as mutilation and severe bodily harm,

Commentary

(1) Article 18 recognizes certain inhumane acts as con-
stituting crimes against humanity.

(2) The definition of crimes against humanity contained
in article 18 is drawn from the Charter of the Niirnberg
Tribunal, as interpreted and applied by the Niirnberg Tri-
bunal, taking into account subsequent developments in
international law since Niirnberg.

(3) The opening clause of this definition establishes the
two general conditions which must be met for one of the
prohibited acts to qualify as a crime against humanity
covered by the Code. The first condition requires that the
act was “committed in a systematic manner or on a large
scale”. This first condition consists of two alternative
requirements, The first alternative requires that the inhu-
mane acts be “committed in a systematic manner” mean-
ing pursuant to a preconceived plan or policy. The imple-
mentation of this plan or policy could result in the
repeated or continuous commission of inhumane acts.
The thrust of this requirement is to exclude a random act

which was not committed as part of a broader plan or
policy. The Charter of the Niirnberg Tribunal did not
include such a requirement. Nonetheless the Niirnberg
Tribunal emphasized that the inhumane acts were com-
mitted as part of the policy of terror and were “in many
cases ... organized and systematic”'?’ in considering
whether such acts constituted crimes against humanity.

(4) The second alternative requires that the inhumane
acts be committed “on a large scale” meaning that the acts
are directed against a multiplicity of victims. This
requirement excludes an isolated inhumane act commit-
ted by a perpetrator acting on his own initiative and
directed against a single victim. The Charter of the Niirn-
berg Tribunal did not include this second requirement
either. Nonetheless the Niirnberg Tribunal further empha-
sized that the l;%olicy of terror was “certainly carried out on
a vast scale”!?® in its consideration of inhumane acts as
possible crimes against humanity. The term “mass scale”
was used in the text of the draft Code as adopted on first
reading'?® to indicate the requirement of a multiplicity of
victims. This term was replaced by the term “large scale”
which is sufficiently broad to cover various situations
involving a multiplicity of victims, for example, as a
result of the cumulative effect of a series of inhumane acts
or the singular effect of an inhumane act of extraordinary
magnitude. The first condition is formulated in terms of
the two alternative requirements. Consequently, an act
could constitute a crime against humanity if either of
these conditions is met.

(5) The second condition requires that the act was
“instigated or directed by a Government or by any organ-
ization or group”. The necessary instigation or direction
may come from a Government or from an organization or
a group.®® This alternative is intended to exclude the
situation in which an individual commits an inhumane act
while acting on his own initiative pursuant to his own
criminal plan in the absence of any encouragement or
direction from either a Government or a group or organi-
zation. This type of isolated criminal conduct on the part
of a single individual would not constitute a crime against
humanity. It would be extremely difficult for a single
individual acting alone to commit the inhumane acts as
envisaged in article 18. The instigation or direction of a
Government or any organization or group, which may or
may not be affiliated with a Government, gives the act its
great dimension and makes it a crime against humanity
imputable to private persons or agents of a State.'>!

127 Nazi Conspiracy and Aggression . .
p. 84.

128 Ibid.

129 gee footnote 16 above.

130 The Nitrnberg Tribunal declared the criminal character of several
organizations which were established for the purpose of and used in
connection with the commission of crimes against peace, war crimes or
crimes against humanity. The Charter and the Judgment of the Nirn-
berg Tribunal recognized the possibility of criminal responsibility
based on the membership of an individual in such a criminal organiza-
tion. (Charter of the Ntirberg Tribunal, articles 9 and 10; and Nazi
Conspiracy and Aggression . .. (see footnote 35 ahove), p. 84.) The
Code does not provide for any such collective criminal responsibility as
indicated by article 2.

131 Reparding the defendants Streicher and von Schirach, see Nazi
Conspiracy and Aggression . .. (ibid.), pp. 129 and 144.

. (see footnote 35 above),
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Rome Statute of the International Criminal Court

PART 3.
GENERAL PRINCIPLES OF CRIMINAL LAW

Article 22
Nullum crimen sine lege

1. Aperson shall not be criminally responsible under this Statute unless the conduct in question constitutes,
at the time it takes place, a crime within the jurisdiction of the Court.

2. The definition of a crime shall be strictly construed and shall not be extended by analogy. In case of
ambiguity, the definition shall be interpreted in favour of the person being investigated, prosecuted or
convicted.

3. This article shall not affect the characterization of any conduct as criminal under international law

independently of this Statute.

Article 23
Nulla poena sine lege

A person convicted by the Court may be punished only in accordance with this Statute.

Article 24
Non-retroactivity ratione personae

1. No person shall be criminally responsible under this Statute for conduct prior to the entry into force of the
Statute.

2. In the event of a change in the law applicable to a given case prior to a final judgement, the law more
favourable to the person being investigated, prosecuted or convicted shall apply.

Article 25°
Individual criminal responsibility

1. The Court shall have jurisdiction over natural persons pursuant to this Statute.

2. A person who commits a crime within the jurisdiction of the Court shall be individually responsible and
liable for punishment in accordance with this Statute.

3. In accordance with this Statute, a person shall be criminally responsible and liable for punishment for a
crime within the jurisdiction of the Court if that person:

(a) Commits such a crime, whether as an individual, jointly with another or through another person,
regardless of whether that other person is criminally responsible;

(b)  Orders, solicits or induces the commission of such a crime which in fact occurs or is attempted;

(c)  For the purpose of facilitating the commission of such a crime, aids, abets or otherwise assists in its
commission or its attempted commission, including providing the means for its commission;

(d)  Inany other way contributes to the commission or attempted commission of such a crime by a group
of persons acting with a common purpose. Such contribution shall be intentional and shall either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group,
where such activity or purpose involves the commission of a crime within the jurisdiction of
the Court; or

(i)  Be made in the knowledge of the intention of the group to commit the crime;
(e) Inrespect of the crime of genocide, directly and publicly incites others to commit genocide;

(f)  Attempts to commit such a crime by taking action that commences its execution by means of a
substantial step, but the crime does not occur because of circumstances independent of the person's
intentions. However, a person who abandons the effort to commit the crime or otherwise prevents
the completion of the crime shall not be liable for punishment under this Statute for the attempt to
commit that crime if that person completely and voluntarily gave up the criminal purpose.

8 As amended by resolution RC/Res.6 of 11 June 2010 (adding paragraph 3 bis).
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3 bis. In respect of the crime of aggression, the provisions of this article shall apply only to persons in a position
effectively to exercise control over or to direct the political or military action of a State.

4. No provision in this Statute relating to individual criminal responsibility shall affect the responsibility of
States under international law.

Article 26
Exclusion of jurisdiction over persons under eighteen

The Court shall have no jurisdiction over any person who was under the age of 18 at the time of the alleged
commission of a crime.

Article 27
Irrelevance of official capacity

1. This Statute shall apply equally to all persons without any distinction based on official capacity. In particular,
official capacity as a Head of State or Government, a member of a Government or parliament, an elected
representative or a government official shall in no case exempt a person from criminal responsibility under
this Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence.

2. Immunities or special procedural rules which may attach to the official capacity of a person, whether under
national or international law, shall not bar the Court from exercising its jurisdiction over such a person.

Article 28
Responsibility of commanders and other superiors

In addition to other grounds of criminal responsibility under this Statute for crimes within the jurisdiction of the
Court:

(a) A military commander or person effectively acting as a military commander shall be criminally
responsible for crimes within the jurisdiction of the Court committed by forces under his or her
effective command and control, or effective authority and control as the case may be, as a result of his
or her failure to exercise control properly over such forces, where:

(i)  That military commander or person either knew or, owing to the circumstances at the time,
should have known that the forces were committing or about to commit such crimes; and

(i) That military commander or person failed to take all necessary and reasonable measures
within his or her power to prevent or repress their commission or to submit the matter to the
competent authorities for investigation and prosecution.

(b)  With respect to superior and subordinate relationships not described in paragraph (a), a superior shall
be criminally responsible for crimes within the jurisdiction of the Court committed by subordinates
under his or her effective authority and control, as a result of his or her failure to exercise control
properly over such subordinates, where:

(i)  The superior either knew, or consciously disregarded information which clearly indicated, that
the subordinates were committing or about to commit such crimes;

(ii)  The crimes concerned activities that were within the effective responsibility and control of the
superior; and

(iii) The superior failed to take all necessary and reasonable measures within his or her power to
prevent or repress their commission or to submit the matter to the competent authorities for
investigation and prosecution.

Article 29

Non-applicability of statute of limitations

The crimes within the jurisdiction of the Court shall not be subject to any statute of limitations.
Article 30

Mental element

1. Unless otherwise provided, a person shall be criminally responsible and liable for punishment for a crime
within the jurisdiction of the Court only if the material elements are committed with intent and knowledge.

2. For the purposes of this article, a person has intent where:

(a) Inrelation to conduct, that person means to engage in the conduct;

15
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CIVIL AND POLITICAL RIGHTS, INCLUDING THE QUESTIONS OF:
INDEPENDENCE OF THE JUDICIARY, ADMINISTRATION OF
JUSTICE, IMPUNITY

The right to restitution, compensation and rehabilitation for victims of gross
violations of human rights and fundamental freedoms

Final report of the Special Rapporteur, Mr. M. Cherif Bassiouni, submitted
in accordance with Commission resolution 1999/33

1. In resolution 1998/43, the Commission on Human Rights requested its Chairman to
appoint an independent expert to prepare a revised version of the basic principles and guidelines
elaborated by Mr. Theo van Boven with a view to their adoption by the General Assembly.1
Pursuant to paragraph 2 of resolution 1998/43, the Chairman of the Commission on Human
Rights appointed Mr. M. Cherif Bassiouni to carry out this responsibility.

2. The present report is submitted pursuant to Commission resolution 1999/33 in which the
Commission requested “the independent expert to complete his work and submit to the
Commission at its fifty-sixth session, in accordance with the instructions issued by the
Commission in its resolution 1998/43, a revised version of the basic principles and guidelines
prepared by Mr. Theo van Boven (E/CN.4/1997/104, annex), taking into account the views and
comments of States and of intergovernmental and non-governmental organizations” and decided
to continue its consideration of this matter at its fifty-sixth session under the agenda sub-item
entitled “Independence of the judiciary, administration of justice, impunity”.

GE.00-10236 (E)
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3. The independent expert’s initial efforts in preparing a revised version of the draft
guidelines and principles included an assessment of the previous drafts of the basic principles
and guidelines elaborated by Mr. van Boven and their comparison with other United Nations
norms and standards concerning victim redress.” Specifically, the prior drafts were examined in
light of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
(General Assembly resolution 40/34, annex), pertinent provisions of the Rome Statute of the
International Criminal Court (A/CONF.189/9),* and other relevant United Nations norms and
standards. This assessment was submitted to the Commission on Human Rights as the
independent expert’s first report (E/CN.4/1999/65), pursuant to resolution 1998/43.

4. In preparing the revision of the principles and guidelines, the independent expert
benefited from the foundation provided by prior reports as well as by comments made by several
Governments on the earlier draft that was the basis of the independent expert’s revision. These
comments were provided by the Governments of Benin, Chile, Colombia, Croatia, Germany,
Japan, Paraguay, the Philippines, Sweden, and Uruguay. Comments were also received from
various United Nations bodies, intergovernmental organizations, the International Committee of
the Red Cross and non-governmental organizations.4

5. The independent expert held two consultative meetings in Geneva for all interested
Governments, intergovernmental organizations and non-governmental organizations. These
meetings were held on 23 November 1998 and 27 May 1999, respectively and were well
attended. The comments made were useful to the independent expert who took them into
account in formulating his revision.

6. On the basis of these consultations and prior comments, the independent expert circulated
a first draft of his revision of the principles and guidelines on 1 June 1999 to all Governments,
intergovernmental organizations and non-governmental organizations for their comments. A
second revised draft was then prepared by the independent expert and circulated on

1 November 1999 to Governments, intergovernmental organizations and non-governmental
organizations. The independent expert received comments on these drafts from the Governments
of Argentina, Burkina Faso, Colombia, Cuba, France, Germany, Japan, the Netherlands, Peru,
Singapore, the Syrian Arab Republic, and the United States of America. In addition, comments
were received from the International Committee of the Red Cross and several non-governmental
organizations and individual experts 3 Based on the comments received on these two drafts, the
independent expert drafted the principles and guidelines annexed to the present report.

7. The independent expert prepared the principles and guidelines in a manner that is in
keeping with existing international law, taking into account all relevant international norms
arising from treaties, customary international law, and resolutions of the General Assembly, the
Economic and Social Council, the Commission on Human Rights and the Sub-Commission on
the Promotion and Protection of Human Rights.

8. The expert felt bound by the essential elements of the draft on which his mandate was
based. That draft treated jointly the subjects of violations of international human rights law and
violations of international humanitarian law. Prior drafts had used the terms “gross violations of
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human rights” and “jus cogens violations.” However, a number of Governments and
organizations felt that these terms were insufficiently precise, and as a result the independent
expert has opted to refer to certain types of violations as “crimes under international law”.
Principles 3 to 7, which make reference to “crimes under international law”, represent extant
norms of international law. The principles and guidelines use the word “shall” for existing
international obligations and the word “should” for emerging norms and existing standards.

9. The principles and guidelines were also drafted with a view to their being applied in light
of future developments in international law. For example, the terms “violations”, “human rights
law”, and “international humanitarian law” were not defined. Aside from the fact that these are
well-understood concepts, their specific content and meaning are likely to evolve over time.

10.  The independent expert extends his appreciation to those Governments, organizations and
individuals who contributed comments during the drafting process and to the Office of the
High Commissioner for Human Rights for its support.

Notes

! pursuant to its resolution 1989/ 13, the Sub-Commission on Prevention of Discrimination and
Protection of Minorities entrusted Mr. van Boven with the task of undertaking a study
concerning the right to restitution, compensation and rehabilitation for victims of human rights
and fundamental freedoms (E/CN.4/Sub.2/1993/8), which ultimately resulted in draft basic
principles and guidelines (E/CN.4/1997/104, annex). The Commission on Human Rights, in its
resolution 1996/35, regarded the proposed draft basic principles elaborated by Mr. van Boven as
a useful basis for giving priority to the question of restitution, compensation and rehabilitation.

% Mr. van Boven prepared three versions of the basic principles and guidelines on the right to
reparation for victims. The first version is found in document E/CN.4/Sub.2/1993/8 of

2 July 1993, section IX. The second version is found in document E/CN.4/Sub.2/1996/17 of

24 May 1996. The third version is found in document E/CN.4/1997/104 of 16 January 1997. In
addition, the independent expert examined the work of Mr. Louis Joinet, who, in his capacity as
Special Rapporteur of the Sub-Commission on the question of the impunity of perpetrators of
violations of human rights (civil and political), developed basic principles and guidelines on
impunity. Two versions of these guidelines (E/CN.4/Sub.2/1997/20 of 26 June 1997 and
E/CN.4/Sub.2/1997/20/Rev.1 of 2 October 1997) were analysed insofar as they related to
reparation for victims of human rights violations.

3 See also The Statute of the International Criminal Court: A Documentary History,
M. Cherif Bassiouni (ed.), 1999.

4 These bodies and organizations were: Catholic Women’s League Australia, European Court of
Human Rights, Federaciéon de Mujeres Cubanas, General Arab Women Federation, International
Commission of Jurists, International Labour Office, International Police Association,
International Rehabilitation Council for Torture Victims, Organization for Economic
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Cooperation and Development, Redress Trust, Transnational Radical Party, United Nations
Children’s Fund (UNICEF), United Nations Economic Commission for Latin America and the
Caribbean, United Nations Office for Drug Control and Crime Prevention, Unién Dominicana de
Periodistas Pro la Paz.

* These organizations were: Amnesty International, Parliamentarians for Global
Action-International Law and Human Rights Programme, International Centre for Criminal Law
Reform, Redress Trust, Group Project for Holocaust Survivors and their Children, International
Commission of Jurists and INTERIGHTS.
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Annex
BASIC PRINCIPLES AND GUIDELINES ON THE RIGHT TO A REMEDY AND
REPARATION FOR VICTIMS OF VIOLATIONS OF INTERNATIONAL
HUMAN RIGHTS AND HUMANITARIAN LAW

The Commission on Human Rights,

Pursuant to Commission on Human Rights resolution 1999/33 of 26 April 1999, entitled
“The right to restitution, compensation and rehabilitation for victims of grave violations of
human rights and fundamental freedoms”, in which the Commission took note with appreciation
of the note of the Secretary-General (E/CN.4/1999/53) submitted in compliance with
resolution 1998/43 of 17 April 1998 and the report of the independent expert (E/CN.4/1999/65),

Recalling resolution 1989/13 of 31 August 1989 of the Sub-Commission on Prevention
of Discrimination and Protection of Minorities in which the Sub-Commission decided to entrust
Mr. Theo van Boven with the task of undertaking a study concerning the right to restitution,
compensation and rehabilitation for victims of gross violations of human rights and fundamental
freedoms, which was contained in Mr. Van Boven’s final report (E/CN.4/Sub.2/1993/8) and
which resulted in draft basic principles and guidelines (E/CN.4/1997/104, annex), and
resolution 1994/35 of 4 March 1994 of the Commission on Human Rights in which the
Commission regarded the proposed basic principles and guidelines contained in the study of the
Special Rapporteur as a useful basis for giving priority to the question of restitution,
compensation and rehabilitation,

Recalling the provisions providing a right to a remedy for victims of violations of
international human rights and humanitarian law found in numerous international instruments, in
particular the Universal Declaration of Human Rights at article 8, the International Covenant on
Civil and Political Rights at article 2, the International Convention on the Elimination of All
Forms of Racial Discrimination at article 6, the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment at article 11, and the Convention on the Rights
of the Child at article 39,

Recalling the provisions providing a right to a remedy for victims of violations of
international human rights found in regional conventions, in particular the African Charter on
Human and Peoples’ Rights at article 7, the American Convention on Human Rights at article
25, and the European Convention for the Protection of Human Rights and Fundamental
Freedoms at article 13,

Recalling the Declaration of Basic Principles of Justice for Victims of Crime and Abuse
of Power emanating from the deliberations of the Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, and resolution 40/34 of 29 November 1985
by which the General Assembly adopted the text recommended by the Congress,

Reaffirming the principles enunciated in the Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power, including that victims should be treated with compassion
and respect for their dignity, have their right to access to justice and redress mechanisms fully
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respected, and that the establishment, strengthening and expansion of national funds for
compensation to victims should be encouraged, together with the expeditious development of
appropriate rights and remedies for victims,

Recalling resolution 1989/57 of 24 May 1989 of the Economic and Social Council,
entitled “Implementation of the Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power”, as well as Council resolution 1990/22 of 24 May 1990, entitled “Victims
of crime and abuse of power”,

Noting that in resolution 827 (1993) of 25 May 1993 in which it adopted the Statute of
the International Criminal Tribunal for the Former Yugoslavia, the Security Council decided that
“the work of the International Tribunal shall be carried out without prejudice to the right of the
victims to seek, through appropriate means, compensation for damages incurred as a result of
violations of international humanitarian law”,

Noting with satisfaction the adoption of the Rome Statute of the International Criminal

Court on 17 July 1998 which obliges the Court to “establish principles relating to reparation to,
or in respect of, victims, including restitution, compensation and rehabilitation” and obliges the
Assembly of States Parties to establish a trust fund for the benefit of victims of crimes within the
jurisdiction of the Court and of the families of such victims, and mandates the Court “to protect
the safety, physical and psychological well-being, dignity and privacy of victims” and to permit
the participation of victims at all “stages of the proceedings determined to be appropriate by the
Court”,

Recognizing that, in honouring the victims’ right to benefit from remedies and reparation,
the international community keeps faith and human solidarity with victims, survivors and future
human generations, and reaffirms the international legal principles of accountability, justice and
the rule of law,

Convinced that, in adopting a victim-oriented point of departure, the community, at local,
national and international levels, affirms its human solidarity and compassion with victims of
violations of international human rights and humanitarian law as well as with humanity at large,

Decides to adopt the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Violations of International Human Rights and Humanitarian Law as

follows:

L. OBLIGATION TO RESPECT, ENSURE RESPECT FOR AND ENFORCE
INTERNATIONAL HUMAN RIGHTS AND HUMANITARIAN LAW

1. Every State has the obligation to respect, ensure respect for and enforce international
human rights and humanitarian law norms that are, inter alia:

(a) Contained in treaties to which it is a State party;
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(b) Found in customary international law; or
(c) Incorporated in its domestic law.
2. To that end, if they have not already done so, States shall ensure that domestic law is

consistent with international legal obligations by:

(a) Incorporating norms of international human rights and humanitarian law into their
domestic law, or otherwise implementing them in their domestic legal system;

(b) Adopting appropriate and effective judicial and administrative procedures and
other appropriate measures that provide fair, effective and prompt access to justice;

(c) Making available adequate, effective and prompt reparation as defined below; and

(d) Ensuring, in the case that there is a difference between national and international
norms, that the norm that provides the greatest degree of protection is applied.

II. SCOPE OF THE OBLIGATION

3. The obligation to respect, ensure respect for and enforce international human rights and
humanitarian law includes, inter alia, a State’s duty to:

(a) Take appropriate legal and administrative measures to prevent violations;

(b) Investigate violations and, where appropriate, take action against the violator in
accordance with domestic and international law;

(©) Provide victims with equal and effective access to justice irrespective of who may
be the ultimate bearer of responsibility for the violation;

(d) Afford appropriate remedies to victims; and
(e) Provide for or facilitate reparation to victims.

I1I. VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS AND
HUMANITARIAN LAW THAT CONSTITUTE CRIMES UNDER
INTERNATIONAL LAW

4. Violations of international human rights and humanitarian law norms that constitute
crimes under international law carry the duty to prosecute persons alleged to have committed
these violations, to punish perpetrators adjudged to have committed these violations, and to
cooperate with and assist States and appropriate international judicial organs in the investigation
and prosecution of these violations.

5. To that end, States shall incorporate within their domestic law appropriate provisions
providing for universal jurisdiction over crimes under international law and appropriate
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legislation to facilitate extradition or surrender of offenders to other States and to international
judicial bodies and to provide judicial assistance and other forms of cooperation in the pursuit of
international justice, including assistance to and protection of victims and witnesses.

IV. STATUTES OF LIMITATIONS

6. Statutes of limitations shall not apply for prosecuting violations of international human
rights and humanitarian law norms that constitute crimes under international law.

7. Statutes of limitations for prosecuting other violations or pursuing civil claims should not
unduly restrict the ability of a victim to pursue a claim against the perpetrator, and should not
apply with respect to periods during which no effective remedies exist for violations of human
rights and international humanitarian law norms.

V. VICTIMS OF VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS AND
HUMANITARIAN LAW

8. A person is “a victim” where, as a result of acts or omissions that constitute a violation of
international human rights or humanitarian law norms, that person, individually or collectively,
suffered harm, including physical or mental injury, emotional suffering, economic loss, or
impairment of that person’s fundamental legal rights. A “victim” may also be a dependant or a
member of the immediate family or household of the direct victim as well as a person who, in
intervening to assist a victim or prevent the occurrence of further violations, has suffered
physical, mental, or economic harm.

9. A person’s status as “a victim” should not depend on any relationship that may exist or
may have existed between the victim and the perpetrator, or whether the perpetrator of the
violation has been identified, apprehended, prosecuted, or convicted.

VI. TREATMENT OF VICTIMS

10.  Victims should be treated by the State and, where applicable, by intergovernmental and
non-governmental organizations and private enterprises with compassion and respect for their
dignity and human rights, and appropriate measures should be taken to ensure their safety and
privacy as well as that of their families. The State should ensure that its domestic laws, as much
as possible, provide that a victim who has suffered violence or trauma should benefit from
special consideration and care to avoid his or her retraumatization in the course of legal and
administrative procedures designed to provide justice and reparation.

VII. VICTIMS’ RIGHT TO A REMEDY

11.  Remedies for violations of international human rights and humanitarian law include the
victim’s right to:

(a) Access justice;
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(b) Reparation for harm suffered; and
(c) Access the factual information concerning the violations.
VIII. VICTIMS’ RIGHT TO ACCESS JUSTICE
12. A victim’s right of access to justice includes all available judicial, administrative, or other

public processes under existing domestic laws as well as under international law. Obligations
arising under international law to secure the individual or collective right to access justice and
fair and impartial proceedings should be made available under domestic laws. To that end,
States should:

(a) Make known, through public and private mechanisms, all available remedies for
violations of international human rights and humanitarian law;

(b) Take measures to minimize the inconvenience to victims, protect their privacy as
appropriate and ensure their safety from intimidation and retaliation, as well as that of their
families and witnesses, before, during, and after judicial, administrative, or other proceedings
that affect the interests of victims;

(©) Make available all appropriate diplomatic and legal means to ensure that victims
can exercise their rights to a remedy and reparation for violations of international human rights
or humanitarian law.

13.  In addition to individual access to justice, adequate provisions should also be made to
allow groups of victims to present collective claims for reparation and to receive reparation
collectively.

14.  The right to an adequate, effective and prompt remedy against a violation of international
human rights or humanitarian law includes all available international processes in which an
individual may have legal standing and should be without prejudice to any other domestic
remedies.

IX. VICTIMS’ RIGHT TO REPARATION

15.  Adequate, effective and prompt reparation shall be intended to promote justice by
redressing violations of international human rights or humanitarian law. Reparation should be
proportional to the gravity of the violations and the harm suffered.

16.  In accordance with its domestic laws and international legal obligations, a State shall
provide reparation to victims for its acts or omissions constituting violations of international
human rights and humanitarian law norms.

17.  In cases where the violation is not attributable to the State, the party responsible for the
violation should provide reparation to the victim or to the State if the State has already provided
reparation to the victim.
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18.  In the event that the party responsible for the violation is unable or unwilling to meet
these obligations, the State should endeavour to provide reparation to victims who have
sustained bodily injury or impairment of physical or mental health as a result of these violations
and to the families, in particular dependants of persons who have died or become physically or
mentally incapacitated as a result of the violation. To that end, States should endeavour to
establish national funds for reparation to victims and seek other sources of funds wherever
necessary to supplement these.

19. A State shall enforce its domestic judgements for reparation against private individuals or
entities responsible for the violations. States shall endeavour to enforce valid foreign
judgements for reparation against private individuals or entities responsible for the violations.

20.  In cases where the State or Government under whose authority the violation occurred is
no longer in existence, the State or Government successor in title should provide reparation to
the victims.

X. FORMS OF REPARATION

21.  Inaccordance with their domestic law and international obligations, and taking account
of individual circumstances, States should provide victims of violations of international human
rights and humanitarian law the following forms of reparation: restitution, compensation,
rehabilitation, and satisfaction and guarantees of non-repetition.

22.  Restitution should, whenever possible, restore the victim to the original situation before
the violations of international human rights or humanitarian law occurred. Restitution includes:
restoration of liberty, legal rights, social status, family life and citizenship; return to one's place
of residence; and restoration of employment and return of property.

23.  Compensation should be provided for any economically assessable damage resulting
from violations of international human rights and humanitarian law, such as:

(a) Physical or mental harm, including pain, suffering and emotional distress;
(b) Lost opportunities, including education;

(©) Material damages and loss of earnings, including loss of earning potential;
(d) Harm to reputation or dignity; and

(e) Costs required for legal or expert assistance, medicines and medical services, and
psychological and social services.

24.  Rehabilitation should include medical and psychological care as well as legal and social
services.
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25.  Satisfaction and guarantees of non-repetition should include, where applicable, any or all
of the following:

(a) Cessation of continuing violations;

(b) Verification of the facts and full and public disclosure of the truth to the extent
that such disclosure does not cause further unnecessary harm or threaten the safety of the victim,
witnesses, or others;

() The search for the bodies of those killed or disappeared and assistance in the
identification and reburial of the bodies in accordance with the cultural practices of the families

and communities;

(d) An official declaration or a judicial decision restoring the dignity, reputation and
legal and social rights of the victim and of persons closely connected with the victim;

(e) Apology, including public acknowledgement of the facts and acceptance of
responsibility;

®) Judicial or administrative sanctions against persons responsible for the violations;
(2) Commemorations and tributes to the victims;

(h) Inclusion of an accurate account of the violations that occurred in international
human rights and humanitarian law training and in educational material at all levels;

@) Preventing the recurrence of violations by such means as:
@) Ensuring effective civilian control of military and security forces;
(ii) Restricting the jurisdiction of military tribunals only to specifically

military offences committed by members of the armed forces;
(iii) Strengthening the independence of the judiciary;

@iv) Protecting persons in the legal, media and other related professions and
human rights defenders;

v) Conducting and strengthening, on a priority and continued basis, human
rights training to all sectors of society, in particular to military and
security forces and to law enforcement officials;

(vi) Promoting the observance of codes of conduct and ethical norms, in
particular international standards, by public servants, including law
enforcement, correctional, media, medical, psychological, social service
and military personnel, as well as the staff of economic enterprises;

(vii) Creating mechanisms for monitoring conflict resolution and preventive
intervention.
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XI. PUBLIC ACCESS TO INFORMATION
26. States should develop means of informing the general public and in particular victims of

violations of international human rights and humanitarian law of the rights and remedies
contained within these principles and guidelines and of all available legal, medical,
psychological, social, administrative and all other services to which victims may have a right of
access.

XII. NON-DISCRIMINATION AMONG VICTIMS

27.  The application and interpretation of these principles and guidelines must be consistent
with internationally recognized human rights law and be without any adverse distinction founded
on grounds such as race, colour, gender, sexual orientation, age, language, religion, political or
religious belief, national, ethnic or social origin, wealth, birth, family or other status, or
disability.
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2. LEAVING SCOPE FOR FURTHER DEVELOPMENTS

411. Itis obvious that issues of the salience and enforce-
ment of community obligations are undergoing rapid de-
velopment.$26 Older structures of bilateral State responsi-
bility are plainly inadequate to deal with gross violations
of human rights and humanitarian law, let alone situations
threatening the survival of States and peoples. The draft
articles cannot hope to anticipate future developments,
and it is accordingly necessary to reserve to the future
such additional consequences, penal and other, which may
attach to internationally wrongful conduct by reason of its
classification as a crime, or as a breach of an obligation
to the international community as a whole. Such a clause
might perhaps be seen as an admission of defeat in the
search for adequate and principled alternatives to existing
article 19. But in the Special Rapporteur’s view, it is rather
a realistic acknowledgement of the limits of codification
and progressive development, at a time of rapid institu-
tional and political change.

D. Summary of conclusions as to part two,
chapter III, and part two bis

412. For these reasons, the Special Rapporteur proposes
that the text of part two, chapter III, should read as fol-
lows:

“[CHAPTER |11

“SERIOUS BREACHES OF OBLIGATIONS TO
THE INTERNATIONAL COMMUNITY
AS A WHOLE

“Article 51. Consequences of serious breaches of
obligations to the international
community as a whole

“l. This chapter applies to the international
responsibility that arises from the serious and
manifest breach by a State of an obligation owed to
the international community as a whole.

“2. Suchabreach entails, for the State responsible
for that breach, all the legal consequences of any
other internationally wrongful act and, in addition,
[punitive damages] [damages reflecting the gravity
of the breach].

“3. It also entails, for all other States, the
following further obligations:

“(a) Not to recognize as lawful the situation
created by the breach;

“(b) Not to render aid or assistance to the State
which has committed the breach in maintaining the
situation so created;

“(c) To cooperate in the application of measures
designed to bring the breach to an end and as far as
possible to eliminate its consequences.

826 See paragraphs 372 and 391, and cf. paragraph 382 above.

“4. Paragraphs 2 and 3 are without prejudice to
such further penal or other consequences that the
breach may entail under international law.]”

Since the proposed chapter I1I is self-contained, and since
article 19 adopted on first reading played no role what-
ever in part one, if chapter III is adopted article 19 itself
can be deleted. The commentary will need to explain in
further detail the limited content of the category to which
chapter III applies and the non-exclusiveness of the con-
sequences set out in paragraph 3.

413. A number of provisions must also be added to
part two bis as already proposed. First of all, article 40
bis as already proposed should make it clear in what re-
spects the broader category of States (referred to in para-
graph 2) is entitled to invoke responsibility, in accordance
with the recommendations already made.®?’ The condi-
tions for the invocation of responsibility laid down in
part two bis should also apply as far as necessary to such
States.328 In addition the following provisions should be
added to that part:

“Article 504.82° Countermeasures on behalf
of an injured State

“Any other State entitled to invoke the responsibility
of a State under [article 40 bis, paragraph 2] may take
countermeasures at the request and on behalf of an
injured State, subject to any conditions laid down
by that State and to the extent that that State is itself
entitled to take those countermeasures.

“Article 50B. Countermeasures in cases of serious
breaches of obligations to the international
community as a whole

“l. In cases referred to in article 51 where no
individual State is injured by the breach, any State

827 See paragraphs 378-379 above.

828 This can be achieved by adding to proposed article 40 bis provi-
sions to the effect that an injured State may invoke all the consequences
of an internationally wrongful act in accordance with part two. In addi-
tion the following paragraph should be added in relation to the broader
category of States presently referred to in article 40 bis, paragraph 2:

“A State referred to in paragraph 2 may seek:

“(a) Cessation of the internationally wrongful act, in accor-
dance with article 36 bis;

“(b) On behalf of and with the consent of the injured State,
reparation for that State in accordance with article 37 bis and
chapter II;

“(c) Where there is no injured State:

“(i) Restitution in the interests of the injured person or
entity, in accordance with article 43; and

“(ii) [Punitive damages] [Damages reflecting the grav-
ity of the breach], in accordance with article
51, paragraph 2, on condition that such damages
shall be used for the benefit of the victims of the
breach.”
In addition article 46 ter as already proposed (para. 284 above) can ap-
ply to any State invoking responsibility, whether or not it is an injured
State.
829 These articles would come before article 50 bis (Suspension and
termination of countermeasures) as proposed in paragraph 367 above.
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PART ONE
THE INTERNATIONALLY WRONGFUL ACT OF A STATE
CHAPTER 1

General principles

Article 1

Responsibility of a State for its internationally wrongful acts

Every internationally wrongful act of a State entails the international responsibility of

that State.
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PART TWO bis+
THE IMPLEMENTATION OF STATE RESPONSIBILITY
CHAPTER I

Invocation of the State responsibility of a State

Article 43 [40
The injured State

A State is entitled as an injured State to invoke the responsibility of another State if the

obligation breached is owed to:
(a That State individually; or
(b) A group of States including that State, or the interna tional community as a whole,
and the breach of the obligation:
@ Specially affects that State; or
(i) Is of such a character as to affect the enjoyment of the rights or the
performance of the obligations of all the States concerned.
Atticle 44

Invocation of responsibility by an injured State

1. An injured State which invokes the responsibility of another State shall give notice of its
claim to that State.
2. The injured State may specify in particular:
(a) The conduct that the responsible State should take in order to cease the wrongful
act, if it is continuing;
(b) What form reparation should take.
Article 45 [22

Admissibility of claims

The responsibility of a State may not be invoked if:

(a) The claim is not brought in accordance with any applicable rule relating to the
nationality of claims;

(b) The claim is one to which the rule of exhaustion of local remedies applies, and

any available and effective local remedy has not been exhausted.

* The Commission has set aside Part Three (Settlement of Disputes) of the draft articles adopted
on first reading. Hence the gap.
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Article 46

Loss of the right to invoke responsibility

The responsibility of a State may not be invoked if:
(a) The injured State has validly waived the claim in an unequivocal manner;
(b) The injured State is to be considered as having, by reason of its conduct, validly
acquiesced in the lapse of the claim.
Article 47

Invocation of responsibility by several States

Where several States are injured by the same internationally wrongful act, each injured
State may separately invoke the responsibility of the State which has committed the
internationally wrongful act.
Article 48

Invocation of responsibility against several States

1. Where several States are responsible for the same internationally wrongful act, the
responsibility of each State may be invoked in relation to that act.
2. Paragraph 1:
(a) Does not permit any injured State to recover, by way of compensation, more than
the damage suffered,
(b) Is without prejudice to any right of recourse towards the other responsible States.
Article 49

Invocation of responsibility by States other than the injured State

1. Subject to paragraph 2, any State other than an injured State is entitled to invoke the
responsibility of another State if:

(a) The obligation breached is owed to a group of States including that State, and is
established for the protection of a collective interest;

(b) The obligation breached is owed to the international community as a whole.
2. A State entitled to invoke responsibility under paragraph 1 may seek from the responsible
State:

(a) Cessation of the internationally wrongful act, and assurances and guarantees of
non-repetition in accordance with article 30 [41, 46];

(b) Compliance with the obligation of reparation under Chapter II of Part Two, in the

interest of the injured State or of the beneficiaries of the obligation breached.
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3. The requirements for the invocation of responsibility by an injured State under
articles 44, 45 [22] and 46 apply to an invocation of responsibility by a State entitled to do so
under paragraph 1.
CHAPTER 11
Countermeasures

Article 50 [47

Object and limits of countermeasures

1. An injured State may only take countermeasures against a State which is responsible for
an internationally wrongful act in order to induce that State to comply with its obligations under
Part Two.

2. Countermeasures are limited to the suspension of performance of one or more
international obligations of the State taking the measures towards the responsible State.

3. Countermeasures shall as far as possible be taken in such a way as not to prevent the
resumption of performance of the obligation or obligations in question.

Article 51 [50

Obligations not subject to countermeasures

1. Countermeasures shall not involve any derogation from:

(a) The obligation to refrain from the threat or use of force as embodied in the
Charter of the United Nations ;

(b) Obligations for the protection of fundamental human rights;

(c) Obligations of a humanitarian character prohibiting any form of reprisals
against persons protected thereby;

(d) Other obligations under peremptory norms of general international law;

() Obligations to respect the inviolability of diplomatic or consular agents,
premises, archives and documents.
2. A State taking countermeasures is not relieved from fulfilling its obligations under

any applicable dispute settlement procedure in force between it and the responsible State.

Article 52 [49
Proportionality

Countermeasures must be commensurate with the injury suffered, taking into account the

gravity of the internationally wrongful act and the rights in question.
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stark choice between “a convention or nothing”; it should
be given as much room for manoeuvre as possible.

The meeting rose at 1.10 p.m.

2671st MEETING

Wednesday, 2 May 2001, at 10.05 a.m.

Chairman: Mr. Peter KABATSI

later: Mr. Gerhard HAFNER

Present: Mr. Addo, Mr. Baena Soares, Mr.
Brownlie, Mr. Candioti, Mr. Crawford, Mr. Dugard,
Mr. Economides, Mr. Elaraby, Mr. Gaja, Mr. Galicki,
Mr. Goco, Mr. He, Mr. Herdocia Sacasa, Mr. Kamto,
Mr. Kateka, Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr.
Melescanu, Mr. Opertti Badan, Mr. Pambou-Tchivounda,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rodriguez Cedefio,
Mr. Rosenstock, Mr. Sepulveda, Mr. Simma, Mr. Tomka,
Mr. Yamada.

State responsibility' (continued) (A/CN.4/513, sect. A,
A/CN.4/515 and Add.1-3,2 A/CN.4/517 and Add.1,}
A/CN.4/ L.602 and Corr.1 and Rev.1)

[Agenda item 2]

FOURTH REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. Mr. GAJA said that he would confine his remarks to
two controversial questions dealt with in chapters II and
I1I of the fourth report (A/CN.4/517 and Add.1). The first
point concerned the consequences of serious breaches.
Article 42, paragraph 1, referred to damages, which,
according to the Special Rapporteur, were not punitive,
but “exemplary or expressive”. The distinction was not
obvious. As article 42, paragraph 3, made clear, in any
case the ordinary consequences of wrongful acts flowed
from the breach: those consequences included reparation
for the injury. Thus, the gravity of the breach was already
reflected in reparation. What further damages did a seri-

"For the text of the draft articles provisionally adopted by the
Drafting Committee on second reading, see Yearbook . . . 2000, vol. 11
(Part Two), chap. IV, annex.

2 Reproduced in Yearbook . . . 2001, vol. II (Part One).

3 [bid.

ous breach entail? Since the draft articles were not de-
signed to entrust a judicial or arbitral body with a discre-
tionary power if it found that a serious breach had been
committed, a better course would be to define the conse-
quences of serious breaches more precisely. Paragraph 1
should give some further indication about when a serious
breach entailed exemplary or expressive damages and
identify those damages more clearly.

2. Article 42, paragraph 2, subparagraphs (a) and (b),
set out the obligation not to recognize as lawful the situa-
tion created by a serious breach and the obligation not to
render aid or assistance to the responsible State in main-
taining the situation so created. Both obligations presup-
posed the existence of a continuing wrongful act, which
had given rise to an unlawful situation, as had been the
case with Namibia. As was well known, the two conse-
quences under subparagraphs («) and (b) were modelled
on what ICJ had found in its advisory opinion in the
Namibia case, namely that the Member States had been
under an obligation “to recognize the illegality of South
Africa’s presence in Namibia and the invalidity of its acts
on behalf of or concerning Namibia, and to refrain from
... lending support or assistance to South Africa” [p. 58]
with reference to its occupation of Namibia. He proposed
that paragraph 2, subparagraphs (a) and (), should be
rephrased to make it clear to which type of serious breach
those consequences applied, i.e. only those continuing
wrongful acts which had given rise to a wrongful situ-
ation.

3. The obligation under subparagraph (c¢) “to cooperate
as far as possible to bring the breach to an end” was more
general and applied to all continuing wrongful acts. But
it could be made even more general and held to apply
to cooperation in the presence of a serious breach in or-
der to obtain not only cessation, but also assurances and
guarantees of non-repetition and reparation. As he saw it,
the main distinguishing feature between a serious breach
and a wrongful act was that, in the first case, States were
not only entitled, but required to react, if only by coop-
erating to obtain cessation, assurances and guarantees of
non-repetition and reparation. That could be stated more
explicitly in a separate paragraph. In any case, article 42,
paragraph 3, on the ordinary consequences of a breach
and those that might be entailed under international law,
should be retained. For the latter consequences, the cur-
rent “without prejudice” provision was probably the only
practical way of referring to consequences that might
vary from one type of serious breach to another and thus
did not lend themselves to being expressed in more gen-
eral terms.

4. His second point concerned injured States and invo-
cation of responsibility by States other than those injured.
Article 43 contained a definition of integral obligations
that had proved controversial. There was some confusion
as to what the term meant. The definition should indeed
be more precise, but he did not agree with the substantive
change suggested in the footnote at the end of paragraph
38 of the report, namely to say “and” instead of “or” in
the last phrase so as to require that both “the enjoyment
of the rights” and “the performance of the obligations”
were affected before a State could be considered injured.
For example, suppose a State party to the Antarctic
Treaty dumped nuclear wastes on a large scale in the
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Antarctic. That was obviously a breach of the Treaty and
it could be said that the rights of all parties to the Treaty
were affected, but, arguably, their obligations were not.
The example showed that if both rights and obligations
had to be affected, a breach of an integral obligation
might be very rare. Uncertainty as to the application of
the subparagraph would inevitably grow greater, because
it would always be necessary to determine whether both
elements were present.

5. It was perhaps subversive on his part, but he wanted
to ask the more fundamental question whether the cat-
egory of an integral obligation, theoretically sound as it
was, should be retained in article 43. If the rights of States
other than the injured State were maintained as currently
set out under article 49, then article 43, subparagraph
(b) (ii), could probably be dispensed with; that would no
doubt simplify the understanding of article 43. For ex-
ample, no issue of compensation for damage caused to a
State party to a treaty imposing integral obligations was
likely to occur. As the Special Rapporteur noted in para-
graph 38 of the report, the other parties to an integral
obligation that had been breached may have no interest
in its suspension and should be able to insist, vis-a-vis
the responsible State, on cessation and restitution. But
that was precisely the avenue open to “article 49” States,
which were affected by a breach not because there was
an integral obligation, but because of a collective interest
that was protected by a treaty to which they were a party,
or else because of the interest of the international com-
munity as a whole.

6. One of the objections to article 49, paragraph 2, that
had been raised by several States concerned the propo-
sition that States other than injured States might be en-
titled to request reparation. It had been argued that that
was not in keeping with customary international law and
that “article 49 States should only be entitled to request
cessation. Yet that would mean that in many instances
no State would be entitled to request reparation for the
breach of an obligation under treaties established to pro-
tect a collective interest or under obligations to the in-
ternational community as a whole. Take a case of geno-
cide involving only the nationals of the responsible State.
If the Commission endorsed the view that “article 49”
States could only require cessation, then no State could
claim reparation for the victims’ benefit. In practice, that
would be tantamount to condoning the breaches, even se-
rious ones. Thus, article 49, paragraph 2 (b), should be
retained. Logically, the fact that in certain circumstances
there was also an injured State under article 43 should not
affect the right of “article 49” States to request repara-
tion. Why, for instance, should the position of “article 49”
States vary in the case of massive pollution of the ocean
depending on whether or not a coastal State qualified as
specially affected? But as the Special Rapporteur sug-
gested in paragraph 41 of his report, an exception could
be provided as a compromise for the case in which there
was an injured State.

7. Mr. SIMMA, reacting to a “subversive” point raised
by Mr. Gaja suggesting that, in view of article 49, para-
graph 1 (a), it was possible to dispense with article 43,
paragraph 2, reminded Mr. Gaja that the title of article 49
was “Invocation of responsibility by States other than in-

jured States”. He saw a problem there, because Mr. Gaja’s
solution implied that States parties to an integral obliga-
tion within the meaning of article 43 would be considered
to be States other than injured States. He could not accept
that in the case of an integral treaty, such as a disarma-
ment treaty, a serious material breach would not “injure”
the other parties within the meaning of article 43.

8. Mr. GAJA said that it was a difficult drafting ques-
tion the Commission could try to resolve. He agreed that
the Commission should not say things that were not theo-
retically sound, even if the consequences were the same.

9. Mr. SEPULVEDA said that he would focus on the
draft’s legal form and the possible inclusion of a chapter
on dispute settlement, which did not mean that he was
disregarding the importance of other subjects or com-
ments and suggestions from Governments. The chapter
on countermeasures, and collective countermeasures in
particular, and the subject of serious breaches of obliga-
tions for the international community as a whole deserved
special attention, and much time would need to be spent
on them if the draft was to be approved by the end of the
current session. The Commission should allow sufficient
time to prepare rules on dispute settlement, assuming it
decided to recommend a convention.

10. In the informal consultations, he had expressed a
preference for recommending the adoption of a draft that
would take the form of a convention, for a number of
sound reasons.

11.  First, most Governments were in favour of a conven-
tion. Indeed, it was surprising to hear the claim that there
was no support from Governments for an international
convention. On the contrary: during the discussions in
the Sixth Committee, 19 delegations had been in favour
of a convention, whereas only 8 had preferred a declara-
tion. Similarly, of the 14 States that had given their views
in the comments and observations received from Govern-
ments (A/CN.4/515 and Add.1-3), 10 favoured a conven-
tion, with only 4 calling for a non-binding instrument.

12.  Secondly, the draft articles in their current version
were a normative text that imposed rights and obligations
on States. While it was likely that in some matters the
Commission had prejudged the decision on form in fa-
vour of a declaration, the final result of the work was of an
eminently legal nature. As it stood, the draft’s structure
differed considerably from that of a straightforward dec-
laration. The setting-up of a normative system began with
the definition of an internationally wrongful act, contin-
ued with rules on attribution, determination of the exis-
tence of a breach of an international obligation, circum-
stances precluding lawfulness, the legal consequences of
an internationally wrongful act and reparation of damage
and concluded with a chapter on how to make State re-
sponsibility effective. The scope of the rights and obli-
gations referred to in the draft articles far exceeded—in
both language and objectives—what usually constituted
a General Assembly declaration, in which it was clear
from the outset that the legal effects of the instrument
could be relatively benign and that the legal commitment
was very lax. The draft did not allow for such latitude. It
was composed of rules that must be complied with and
rights that could be asserted. A simple declaration could
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not provide sufficient validity and effectiveness for what
was essentially a treaty, an instrument the Commission
had been working to produce from the very beginning.

13. In short, the obligations and rights peculiar to inter-
national responsibility required a set of rules that could
only be envisaged in a binding instrument, in other words,
as a convention. A declarative mechanism would aban-
don the original intention and objectives, which called for
a general system of legal rules.

14. Thirdly, normative innovation would gradually be
accepted. The ability of States to adapt to new circum-
stances and needs should not be underestimated. It had
been asserted that Governments would not accept norms
that represented a progressive development of interna-
tional law they regarded as too bold. Yet that interpreta-
tion was not borne out by the facts. In 1958, some had
thought that the three-mile limit for the territorial sea was
inviolable. In 1969, a regime for the seabed and ocean
floor had been considered absurd. In the beginning, there
had been little support for establishing an exclusive eco-
nomic zone so that coastal States would benefit from the
ocean resources within a 200-mile limit. In the early
1960s, jus cogens had been a very strange legal con-
cept. Until recently, an international criminal court had
seemed impossible. Many other examples could be cited.
The Commission should not prejudge whether or not the
rules it eventually proposed in the draft were ripe for
acceptance by States. That depended on circumstances
and decisions that did not fall within the Commission’s
purview. The Commission must produce the most com-
prehensive articles possible on what it deemed the law of
State responsibility should entail.

15. Special attention should be given to the final text,
which, by its very nature, would have legal status and
would be generally recognized in international law. As
had already happened, the final version of the articles and
the commentary would be cited by law courts and arbi-
tral tribunals, would establish criteria for the conduct of
States and serve as a source of inspiration for new legal
doctrines. It would therefore be a very bad idea to weaken
the content of the draft by arguing that the articles set
out rules that presupposed a progressive development of
international law. Expurgating the text because of imagi-
nary fears of political issues would be prejudicial to the
Commission’s work.

16. Fourthly, in principle States acted in a responsible
manner. It had been repeatedly argued that, if the Com-
mission recommended the adoption of a convention, there
would be a serious risk that a preparatory committee and
a diplomatic conference would mutilate the work that the
Commission had accomplished over so many years. That
implied that Governments usually acted against their own
interests. Surely, many States were convinced that it was
possible to agree on norms on international responsibil-
ity, and they were prepared to engage in political nego-
tiations to produce satisfactory results. If that argument
was not valid, then neither a declaration nor a convention
would be legally operative.

17. It was contended that a diplomatic process for elabo-
rating a convention on State responsibility entailed a risk,
but it would be equally dangerous, and might have even

more disastrous consequences, to recommend the adop-
tion of a declaration. There was no guarantee that the text
would be maintained as a whole and would follow, article
by article, the draft finally adopted by the Commission.
In fact, it was likely that Governments, although many of
them did not give greater legal validity to declarations,
would prefer to water down the text to ensure the adop-
tion of a completely inoffensive resolution that would
neutralize obligations and eliminate legal innovations.

18.  Nor was it possible at the current time to guaran-
tee that a convention would be a faithful reflection of the
Commission’s text. If the prime concern was for the in-
tegrity of the draft, the two options entailed the same risk,
but with a declaration it might be easier to undermine the
obligations set out in the draft.

19. It was wrong to assume that the text would auto-
matically be damaged beyond repair if it formed the
subject of diplomatic negotiations. One example of respon-
sible conduct among States was the Third United Nations
Conference on the Law of the Sea, whose results, despite
legal, political and economic complexities and conflict-
ing interests, were far from negligible. It would likewise
be difficult to object to the final product of the United
Nations Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal Court,
namely the Rome Statute of the International Criminal
Court.

20. Fifthly, recommending a declaration presupposed
the same problems as a convention, but without the
advantages. It was not inconceivable that, in recommend-
ing the adoption of a declaration on State responsibility,
the Commission would open the door to a diplomatic
process, with the convening of a conference in the General
Assembly to review and approve a politically acceptable
text. Nor was it inconceivable that such a text would dif-
fer from one that emerged from the Commission. In addi-
tion, it would be difficult to accept that such a declaration
would need to be approved unanimously or by consensus,
and that would give rise to escape clauses so that those
States that had voted against the declaration would not
feel bound by any political or legal commitment. It should
be recalled that the Charter of Economic Rights and
Duties of States* had been approved by an overwhelm-
ing majority of Governments in the Assembly. The few
Governments that had not endorsed the resolution had
clearly announced their inability to go along with the
majority decision. The same situation might arise with a
declaration on State responsibility.

21. That example also served to illustrate the concern
expressed at the possibility that a convention might not
attract a sufficient number of ratifications and the risk
that it might not enter into force in the immediate future.
The same risk was inherent in the case of a declaration.
However, even without the necessary number of ratifica-
tions, the legal value of a convention was infinitely supe-
rior to that of a declaration.

22. Sixthly, it had been suggested that adoption in the
form of a declaration would constitute a diplomatic ef-
fort to confer on the draft articles a political solemnity

+See 2668th meeting, para. 37.
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change the position of all the other States to which the ob-
ligation is owed with respect to the further performance
of the obligation.”

37. The Drafting Committee had amended the title of
the article in order to reflect its content more faithfully. It
had taken the view that the definition of the injured State,
although not expressly defined in the text, was inferred
from the content of the article. The new title “Invocation
of responsibility by an injured State”, which was that of
former article 44, was more fitting for article 43.

38. Bearing in mind the new title of article 43, the
Drafting Committee had amended that of article 44 to
read: “Notice of claim by an injured State”, which also
reflected more closely the content of the provision and
would be more in line with article 45 [22] (Admissibil-
ity of claims). It had maintained paragraph 1 as it stood,
since it had not prompted any objections or proposed
amendments by Governments, other than one comment
on the meaning of “invocation”, which had already been
answered. The Committee had studied the suggestion by
a Government that all the remedies available to an injured
State should be listed in paragraph 2. It had added the
words “in accordance with the provisions of Part Two”
at the end of subparagraph (b) to make it quite clear that
an injured State had all the remedies provided for in Part
Two. The Committee had also considered a proposal to
expand paragraph 2 by adding another subparagraph on
the nature and characteristics of the claim. Nevertheless,
in the light of the view expressed during previous discus-
sions that the article should be as flexible as possible, it
had believed that it would be unnecessary to elaborate on
the characteristics of the claim in the body of the text, but
that that could be done in the commentary.

39. As for article 45 [22], the Drafting Committee had
studied a proposal by a Government that the words “by an
injured State” should be inserted in the chapeau after the
words “it may not be invoked”. It had decided not to do
so, for those words would be inconsistent with the scope
of the article, which applied to both injured States and
States other than the injured State which were entitled
to invoke responsibility. With regard to subparagraph
(a), it had first examined a proposal by a Government to
return to the rule on nationality of claims contained in
article 22 adopted on first reading. It had also taken note
of the fact that the issue of nationality essentially related
to the admissibility of claims and had decided that, as
the new subparagraph (a) introduced some flexibility, it
would not be appropriate to revert to the previous text.
It had then considered the comment of one Government
that the “nationality of claims” was an unfamiliar con-
cept in French legal terminology and that the expression
should be redrafted to refer to an applicable rule relating
to nationality in the context of the exercise of diplomatic
protection. The Committee had decided to retain the text
as it stood, even in the French version. It had recalled that
the term “nationality of claims” had been used in 1949 by
ICJ in the advisory opinion that it had delivered in French
and English in the Reparation for Injuries case, with the
French text being the official text. The Committee had
also noted that the nationality of claims rule did not apply
only in the field of diplomatic protection. The Commit-
tee had made no amendments to subparagraph (b), since
Governments had generally endorsed it.

40. The title of article 46 (Loss of the right to invoke
responsibility) had presented problems for some Drafting
Committee members who would have preferred the word
“renunciation” to the word “loss” (of a right) in English.
The Committee had made that change in the French ver-
sion, but had retained the English title as it stood, since it
considered the word “loss” better than the word “renun-
ciation”.

41. With regard to subparagraph (a), the Drafting Com-
mittee had examined the proposals by some Govern-
ments to exclude the ability to waive a claim arising from
a breach of a peremptory norm or an erga omnes obliga-
tion. It had felt that, in the context of chapter V of Part
One (Circumstances precluding wrongfulness), the word
“validly” referred to both the procedural and the substan-
tive validity of the waiver of the claim. In that article, the
Committee had been unable to settle the question of the
circumstances in which a claim relating to a breach of an
obligation under a peremptory norm could be waived, for
the reasons already explained when introducing article
42, paragraph 2. The Committee had likewise considered
a suggestion by one Government that the word “validly”
should be deleted, since it was redundant. It had thought
it essential to uphold the principle that a claim had been
validly renounced, in order to take account of situations
in which an injured State might waive its claim under
duress or coercion, because such renunciation should not
be regarded as a sufficient waiver. The Committee had
also studied the proposal from one Government to de-
lete the words “in an unequivocal manner”, which might
hamper the application of the article. It had noted that the
expression was not strictly necessary and that the adverb
“validly” rendered the idea adequately. It had therefore
deleted the expression and agreed to explain the point in
the commentary. The Committee had maintained sub-
paragraph (b) without any changes, since no Government
had submitted any comments on it.

42. Taking its cue from a proposal by the French Gov-
ernment, the Drafting Committee had amended the title
of article 47 to read: “Plurality of injured States”, which
was, in its opinion, more consistent with the content of
the article itself. The article had been generally accepted
by Governments. The Committee had wondered whether
the article should specify that States could invoke respon-
sibility collectively and separately. It had, however, found
that the word “separately” had been expressly included
in the text to show that States could invoke responsibility
individually and that it went without saying that injured
States could act together. In such circumstances, how-
ever, each State would be acting in its own right and not
on behalf of any group or community. The provision did
not deal with the issue of joint actions, which was gov-
erned by a separate body of law. That point could be ex-
plained in the commentary.

43. The Drafting Committee had amended the title of
article 48 to read: “Plurality of responsible States”. In
paragraph 1, it had first looked into the question raised
by a Government whether the article recognized the prin-
ciple of joint and several responsibility. It had noted that
the general rule in international law was that a State bore
responsibility for the wrongful acts it had committed and
that article 48 reflected the rule well. The commentary
would clearly explain that that provision must not be
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construed as recognizing the rule of joint and several re-
sponsibility. If States wished to establish such a regime,
they could do so. The Committee had further considered
a Government’s proposal to include the concept of attri-
bution by changing the last part of paragraph 1 to read
“the responsibility of each State may only be invoked to
the extent that injuries are properly attributable to that
State’s conduct”. It had noted that introducing the notion
of attribution would create confusion with Part One and
that the words “in relation to that act”, which appeared
in the text, would achieve the same objective. That point
would be explained in the commentary.

44. The Drafting Committee had retained paragraph 2
as it stood, apart from some editorial modifications.

45. The Drafting Committee had noted that only one
Government had proposed the deletion of article 49. It
had considered a proposal to delete the expression “sub-
ject to paragraph 2” from the opening clause of paragraph
1, but had concluded that it would be better to replace it
by “in accordance with paragraph 2”. The Committee had
examined the comment of a Government, which thought
it necessary to clarify the concept of collective interest
in paragraph 1 (a). It had decided to narrow the provi-
sion by adding the words “of the group” after the words
“collective interest”. That wording did not, however, rule
out the possibility of a group of States entering into an
obligation in the common interest of a larger community.
For example, a group of States with rainforests in their
territory might undertake to protect and preserve those
forests, not only in their own interest, but also for the
benefit of the international community as a whole. In the
view of the Committee, that situation was also covered
by the subparagraph. The commentary would elaborate
on that issue. The Committee had made no changes to
paragraph 1 (b) because Governments had found it gener-
ally acceptable.

46. In paragraph 2, the Drafting Committee had re-
placed the words “a State” by “any State” so as to be con-
sistent with paragraph 1. Similarly, in the English version,
it had replaced “may seek” by “may claim”. The Com-
mittee had then examined a suggestion by a Government
that a saving clause should be included to indicate that
non-State entities might also be entitled to invoke State
responsibility, but had considered that it was pointless to
do so, since that matter was already dealt with in article
34, paragraph 2. The Committee had then noted that the
inclusion of the reference to “assurances and guarantees
of non-repetition” in paragraph 2 (a) depended on the
decision taken on article 30, subparagraph (b), and had
therefore decided to place those words in square brackets
in the intervening period. The reference to the cessation
of the internationally wrongful act did not give rise to
any problems. A number of Governments had queried the
substance of paragraph 2 (b). In particular, they had won-
dered whether the States in question in that article were
entitled to ask for more than the cessation of the wrongful
act and whether their right to demand reparation was rec-
ognized by international law. The Committee had further
noted that some Governments were unsure how the invo-
cation of responsibility by several States under that pro-
vision could be reconciled with conflicting or divergent
demands. The Committee had found that that provision
was a clear example of the progressive development of in-

ternational law and its utility should be evaluated from a
policy perspective. It had noted that the right of the States
referred to in article 49 to adopt countermeasures for the
sake of the collective interest in the event of breaches of
obligations, which had been embodied in article 54 of
the previous draft, was highly controversial. The general
view of the Commission had been that that article should
be replaced by a saving clause, even if that might have
the effect of weakening the protection of the collective
interest. Under those circumstances and on balance, the
Committee had reached the conclusion that, while that
provision represented the progressive development of in-
ternational law, it established a wise and useful principle
worth retaining. It had nevertheless replaced the words
“under chapter II of Part Two” by the words “in accor-
dance with the preceding articles” in order to emphasize
that the States referred to in article 49 could not demand
reparation on behalf of an injured State that had chosen
to waive its right to do so in accordance with article 46.
The commentary would elaborate on the question of the
procedure to be followed in the event of conflicting or
divergent demands by the States referred to in article 49.
At the beginning of paragraph 2 (), the Committee had
replaced the words “[c]ompliance with” by the words
“[p]erformance of” in the English version in order to
bring it into line with the French text.

47. Finally, with regard to paragraph 3, the Drafting
Committee had discussed the proposal of one Govern-
ment to add “mutatis mutandis” after “under articles 44,
45 [22] and 46 apply”, but it had concluded that the intent
of the provision was clear and that there was no need to
amend its wording. Since the paragraph had been gener-
ally deemed acceptable by Governments, the Committee
had retained it without any changes.

48. Turning to Part Three, chapter II (Countermeas-
ures), he said that that part of the text had attracted much
criticism from Governments and Commission members.
Taking into account the compromise reached in the Com-
mission, it had been found undesirable to overload article
23 (Countermeasures in respect of an internationally
wrongful act) by incorporating in it most of the articles
on countermeasures. Article 23 would therefore remain in
chapter V of Part One. The chapter on countermeasures
would remain in Part Three, but article 54 of the draft at
the previous session, which had been highly controver-
sial, would be deleted and replaced by a saving clause
which took account of all the positions on that issue.
Article 53 [48] (Conditions relating to resort to counter-
measures) of the previous draft would also be reconsid-
ered and the distinction between countermeasures and
provisional countermeasures would be removed. That ar-
ticle should also be simplified and brought into line with
the decisions of the arbitral tribunal in the A4ir Service
Agreement case and the decision of ICJ in the Gab¢dikovo-
Nagymaros Project case. Articles 51 [50] (Obligations not
affected by countermeasures) and 52 [49] (Proportional-
ity) should also be reconsidered, as necessary, in the light
of the various comments made. On that basis, the Draft-
ing Committee had considered chapter III and article 23
[30] as it was related to that chapter.

49. With regard to article 50 [47] (Object and limits of
countermeasures), the Drafting Committee had taken
note of the fact that, while Governments had not objected
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to it, they had questioned its balance and that was the is-
sue it was trying to resolve.

50. According to paragraph 1, the purpose of counter-
measures was to induce the wrongdoing State to com-
ply with its obligations to cease the breach and provide
reparation. Countermeasures were not punishment. One
Government had suggested that the sole aim should be to
bring about the cessation of the wrongful act, but, in the
view of the Drafting Committee, reparation was neces-
sary in situations where damage had already been done.
That conception of countermeasures was therefore too
restrictive and not supported by State practice. The Com-
mittee had felt that the restriction implied by the word
“only” in the English version applied to both the target of
countermeasures, i.e. the responsible State, and the pur-
pose of those countermeasures, which was to persuade
the responsible State to comply with its obligations.

51. The Drafting Committee had likewise considered
a suggestion that countermeasures to guarantee satisfac-
tion should be ruled out, since satisfaction played only
a minor, symbolic and supplementary role in the entire
range of forms of reparation and could not alone justify
the imposition of countermeasures. It was inconceivable
that a State that had met its obligation to cease the wrong-
ful act and had provided compensation could be made the
target of countermeasures. The Committee had felt that
the notion of proportionality addressed that concern and
that it was unnecessary to make arbitrary distinctions in
that paragraph.

52. In paragraph 2, the Drafting Committee had con-
sidered the use of the expression “suspension of perfor-
mance of one or more international obligations”, which
some considered too close to the language used in the
context of treaty obligations and which might convey
the impression that the paragraph was confined to that
kind of obligation. The words “one or more international
obligations” had also been criticized, but the Committee
had noted that a countermeasure could well result in the
breach of several different obligations coexisting under
a variety of arrangements and that the more exact word-
ing “or more” was therefore justified. The Committee had
thus done no more than make purely drafting changes to
the previous text by replacing the words “suspension of
performance of one or more international obligations”
by the words “the non-performance for the time being
of international obligations” because the term “for the
time being” accurately reflected the temporary nature of
the countermeasure. Lastly, the Committee had exam-
ined the suggestion by a Government that the text did not
sufficiently protect third States’ rights, which might be
infringed by countermeasures in some situations, but it
had considered that, in view of State practice, it was im-
possible to introduce a provision which would restrict the
right of the injured State to adopt countermeasures for
that reason.

53. In paragraph 3, the Drafting Committee had turned
its attention to a point raised by some Governments con-
cerning the irreversible consequences of countermeas-
ures. In its opinion, it would be impossible to prevent
irreversible effects in all cases, but States could at least
be required “as far as possible” to take countermeasures
with reversible effects. For the sake of greater clarity,

the Committee had made some drafting changes to the
paragraph by replacing the words “not to prevent” by the
words “to permit” and by deleting the words “obliga-
tion or” in order to achieve consistency with paragraph
2, which referred only to “obligations”. The title of the
article remained unchanged.

54. Asto article 51 [50], although one Government had
proposed its deletion on the grounds that it dealt with is-
sues covered by the Charter of the United Nations or by
the article on proportionality, whereas others had wished
to supplement it, the Drafting Committee had taken
the view that it usefully clarified certain issues and had
largely reproduced the text of the previous version with
a few amendments; for example, it had slightly altered
the wording of paragraph 1 by replacing the words “in-
volve any derogation” by the word “affect” in the open-
ing clause because some Governments had rightly been
of the opinion that the use of the term “derogation” cre-
ated confusion with human rights derogation clauses. As
far as substance was concerned, in paragraph 1 (¢), it
had deleted the reference to any form of reprisals against
persons protected by obligations because it believed that
there was no need to be more specific, since the text re-
lied on lex specialis. As at the fifty-second session, it was
the understanding of the Committee that paragraph 1 (d)
did not qualify the obligations referred to in the previous
subparagraphs, especially those in paragraph 1, subpara-
graphs (b) and (c¢), which might or might not be peremp-
tory. The subparagraph on diplomatic and consular invio-
lability had not prompted any criticism by Governments.
According to one Government, however, the obligation
in question should be considered peremptory. The Com-
mittee did not share that viewpoint because a State might
waive the inviolability of its own personnel, premises and
documents. The purpose of that subparagraph was di-
rectly linked with that of paragraph 2, for, in order to settle
a dispute successfully, it was essential to keep diplomatic
channels open between the States concerned. That was
why the Committee had transferred that subparagraph to
paragraph 2.

55.  When considering paragraph 1, the Drafting Com-
mittee had wondered whether it would be useful to keep it
general, with no listing of specific obligations. The advan-
tage of such a formula was that the scope of the paragraph
would remain within the realm of secondary rules and
would avoid the possibility of excluding any of the obliga-
tions against which countermeasures might not be taken.
On the other hand, the fact of listing some of the “pro-
hibited countermeasures” had the advantage of removing
uncertainty, at least about those for which there should be
no ambiguity. On balance, the Committee had considered
that the second approach was preferable, even though the
provision would have to draw on primary rules.

56. Paragraph 2 was a merger of paragraph 2 and para-
graph 1 (e) (on diplomatic and consular inviolability) of
the article at the previous session. In the context of its
consideration of that paragraph, the Drafting Committee
had looked into the question of the meaning of the expres-
sion “applicable dispute settlement procedure in force”
between the injured State and the responsible State and
had confirmed its understanding that it was intended to
be construed narrowly and to refer only to dispute settle-
ment procedures that were applicable to the dispute in
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that these arise towards or are invoked by a person or en-
tity other than a State. In other words, the provisions of
Part Two are without prejudice to any right, arising from
the international responsibility of a State, which may ac-
crue directly to any person or entity other than a State, and
article 33 makes this clear.

Article 29. Continued duty of performance

The legal consequences of an internationally wrong-
ful act under this Part do not affect the continued duty
of the responsible State to perform the obligation
breached.

Commentary

(1) Where a State commits a breach of an international
obligation, questions as to the restoration and future of the
legal relationship thereby affected are central. Apart from
the question of reparation, two immediate issues arise,
namely, the effect of the responsible State’s conduct on
the obligation which has been breached, and cessation of
the breach if it is continuing. The former question is dealt
with by article 29, the latter by article 30.

(2) Article 29 states the general principle that the legal
consequences of an internationally wrongful act do not
affect the continued duty of the State to perform the ob-
ligation it has breached. As a result of the internationally
wrongful act, a new set of legal relations is established
between the responsible State and the State or States to
whom the international obligation is owed. But this does
not mean that the pre-existing legal relation established
by the primary obligation disappears. Even if the respon-
sible State complies with its obligations under Part Two
to cease the wrongful conduct and to make full repara-
tion for the injury caused, it is not relieved thereby of the
duty to perform the obligation breached. The continuing
obligation to perform an international obligation, notwith-
standing a breach, underlies the concept of a continuing
wrongful act (see article 14) and the obligation of cessa-
tion (see subparagraph () of article 30).

(3) It is true that in some situations the ultimate effect
of a breach of an obligation may be to put an end to the
obligation itself. For example, a State injured by a ma-
terial breach of a bilateral treaty may elect to terminate
the treaty.*?* But as the relevant provisions of the 1969
Vienna Convention make clear, the mere fact of a breach
and even of a repudiation of a treaty does not terminate
the treaty.*? It is a matter for the injured State to react
to the breach to the extent permitted by the Convention.
The injured State may have no interest in terminating the
treaty as distinct from calling for its continued perform-
ance. Where a treaty is duly terminated for breach, the
termination does not affect legal relationships which have
accrued under the treaty prior to its termination, includ-

424 See footnote 422 above.

425 Indeed, in the Gabéikovo-Nagymaros Project case, ICJ held that
continuing material breaches by both parties did not have the effect of
terminating the 1977 Treaty on the Construction and Operation of the
Gabcikovo-Nagymaros Barrage System (see footnote 27 above), p. 68,
para. 114.

ing the obligation to make reparation for any breach.?0 A
breach of an obligation under general international law is
even less likely to affect the underlying obligation, and in-
deed will never do so as such. By contrast, the secondary
legal relation of State responsibility arises on the occur-
rence of a breach and without any requirement of invoca-
tion by the injured State.

(4) Article 29 does not need to deal with such contin-
gencies. All it provides is that the legal consequences of
an internationally wrongful act within the field of State
responsibility do not affect any continuing duty to comply
with the obligation which has been breached. Whether and
to what extent that obligation subsists despite the breach
is a matter not regulated by the law of State responsibility
but by the rules concerning the relevant primary obliga-
tion.

Article 30. Cessation and non-repetition

The State responsible for the internationally wrong-
ful act is under an obligation:

(a) to cease that act, if it is continuing;

(b) to offer appropriate assurances and guarantees
of non-repetition, if circumstances so require.

Commentary

(1) Article 30 deals with two separate but linked issues
raised by the breach of an international obligation: the
cessation of the wrongful conduct and the offer of assur-
ances and guarantees of non-repetition by the responsible
State if circumstances so require. Both are aspects of the
restoration and repair of the legal relationship affected by
the breach. Cessation is, as it were, the negative aspect
of future performance, concerned with securing an end
to continuing wrongful conduct, whereas assurances and
guarantees serve a preventive function and may be de-
scribed as a positive reinforcement of future performance.
The continuation in force of the underlying obligation is
a necessary assumption of both, since if the obligation
has ceased following its breach, the question of cessation
does not arise and no assurances and guarantees can be
relevant. 4?7

(2) Subparagraph (a) of article 30 deals with the obliga-
tion of the State responsible for the internationally wrong-
ful act to cease the wrongful conduct. In accordance with
article 2, the word “act” covers both acts and omissions.
Cessation is thus relevant to all wrongful acts extending
in time “regardless of whether the conduct of a State is

426 See, e.g., “Rainbow Warrior” (footnote 46 above), p. 266, cit-
ing Lord McNair (dissenting) in Ambatielos, Preliminary Objection,
L.C.J. Reports 1952, p. 28, at p. 63. On that particular point the Court
itself agreed, ibid., p. 45. In the Gabcikovo-Nagymaros Project case,
Hungary accepted that the legal consequences of its termination of
the 1977 Treaty on the Construction and Operation of the Gab¢ikovo-
Nagymaros Barrage System on account of the breach by Czechoslova-
kia were prospective only, and did not affect the accrued rights of either
party (see footnote 27 above), pp. 73—74, paras. 125-127. The Court
held that the Treaty was still in force, and therefore did not address the
question.

427 1969 Vienna Convention, art. 70, para. 1.
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an action or an omission ... since there may be cessation
consisting in abstaining from certain actions” 4?8

(3) The tribunal in the “Rainbow Warrior” arbitration
stressed “two essential conditions intimately linked” for
the requirement of cessation of wrongful conduct to arise,
“namely that the wrongful act has a continuing charac-
ter and that the violated rule is still in force at the time
in which the order is issued”.*?” While the obligation to
cease wrongful conduct will arise most commonly in the
case of a continuing wrongful act,*3° article 30 also en-
compasses situations where a State has violated an obliga-
tion on a series of occasions, implying the possibility of
further repetitions. The phrase “if it is continuing” at the
end of subparagraph (a) of the article is intended to cover
both situations.

(4) Cessation of conduct in breach of an international
obligation is the first requirement in eliminating the con-
sequences of wrongful conduct. With reparation, it is
one of the two general consequences of an internation-
ally wrongful act. Cessation is often the main focus of the
controversy produced by conduct in breach of an interna-
tional obligation.*3! Tt is frequently demanded not only
by States but also by the organs of international organiza-
tions such as the General Assembly and Security Council
in the face of serious breaches of international law. By
contrast, reparation, important though it is in many cases,
may not be the central issue in a dispute between States as
to questions of responsibility.+32

(5) The function of cessation is to put an end to a viola-
tion of international law and to safeguard the continuing
validity and effectiveness of the underlying primary rule.
The responsible State’s obligation of cessation thus pro-
tects both the interests of the injured State or States and
the interests of the international community as a whole in
the preservation of, and reliance on, the rule of law.

(6) There are several reasons for treating cessation as
more than simply a function of the duty to comply with
the primary obligation. First, the question of cessation
only arises in the event of a breach. What must then oc-
cur depends not only on the interpretation of the primary
obligation but also on the secondary rules relating to rem-

428 “Rainbow Warrior” (see footnote 46 above), p. 270, para. 113.
429 Ibid., para. 114.

430 For the concept of a continuing wrongful act, see paragraphs (3)
to (11) of the commentary to article 14.

431 The focus of the WTO dispute settlement mechanism is on cessa-
tion rather than reparation: Marrakesh Agreement establishing the World
Trade Organization, annex 2 (Understanding on Rules and Procedures
governing the Settlement of Disputes), especially article 3, paragraph 7,
which provides for compensation “only if the immediate withdrawal of
the measure is impracticable and as a temporary measure pending the
withdrawal of the measure which is inconsistent with a covered agree-
ment”. On the distinction between cessation and reparation for WTO
purposes, see, e.g., Report of the Panel, Australia-Subsidies Provided to
Producers and Exporters of Automotive Leather (WT/DS126/RW and
Corr.1), 21 January 2000, para. 6.49.

432 For cases where ICJ has recognized that this may be so, see,
e.g., Fisheries Jurisdiction (Federal Republic of Germany v. Ice-
land), Merits, Judgment, I.C.J. Reports 1974, p. 175, at pp. 201-205,
paras. 65-76; and Gabcikovo-Nagymaros Project (footnote 27 above),
p. 81, para. 153. See also C. D. Gray, Judicial Remedies in International
Law (Oxford, Clarendon Press, 1987), pp. 77-92.

edies, and it is appropriate that they are dealt with, at least
in general terms, in articles concerning the consequences
of an internationally wrongful act. Secondly, continuing
wrongful acts are a common feature of cases involving
State responsibility and are specifically dealt with in ar-
ticle 14. There is a need to spell out the consequences of
such acts in Part Two.

(7) The question of cessation often arises in close con-
nection with that of reparation, and particularly restitu-
tion. The result of cessation may be indistinguishable
from restitution, for example in cases involving the free-
ing of hostages or the return of objects or premises seized.
Nonetheless, the two must be distinguished. Unlike res-
titution, cessation is not subject to limitations relating to
proportionality.*33 It may give rise to a continuing obli-
gation, even when literal return to the status quo ante is
excluded or can only be achieved in an approximate way.

(8) The difficulty of distinguishing between cessation
and restitution is illustrated by the “Rainbow Warrior”
arbitration. New Zealand sought the return of the two
agents to detention on the island of Hao. According to
New Zealand, France was obliged to return them to and
to detain them on the island for the balance of the three
years; that obligation had not expired since time spent
off the island was not to be counted for that purpose. The
tribunal disagreed. In its view, the obligation was for a
fixed term which had expired, and there was no question
of cessation.*3* Evidently, the return of the two agents to
the island was of no use to New Zealand if there was no
continuing obligation on the part of France to keep them
there. Thus, a return to the status quo ante may be of little
or no value if the obligation breached no longer exists.
Conversely, no option may exist for an injured State to re-
nounce restitution if the continued performance of the ob-
ligation breached is incumbent upon the responsible State
and the former State is not competent to release it from
such performance. The distinction between cessation and
restitution may have important consequences in terms of
the obligations of the States concerned.

(9) Subparagraph (b) of article 30 deals with the obliga-
tion of the responsible State to offer appropriate assur-
ances and guarantees of non-repetition, if circumstances
so require. Assurances and guarantees are concerned with
the restoration of confidence in a continuing relationship,
although they involve much more flexibility than cessa-
tion and are not required in all cases. They are most com-
monly sought when the injured State has reason to believe
that the mere restoration of the pre-existing situation does
not protect it satisfactorily. For example, following re-
peated demonstrations against the United States Embassy
in Moscow from 1964 to 1965, President Johnson stated
that:

The U.S. Government must insist that its diplomatic establishments and
personnel be given the protection which is required by international
law and custom and which is necessary for the conduct of diplomatic
relations between states. Expressions of regret and compensation are no
substitute for adequate protection.*3

433 See article 35 (b) and commentary.
434 UNRIAA, vol. XX, p. 217, at p. 266, para. 105 (1990).
435 Reprinted in ILM, vol. 4, No. 2 (July 1965), p. 698.
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Such demands are not always expressed in terms of assur-
ances or guarantees, but they share the characteristics of
being future-looking and concerned with other potential
breaches. They focus on prevention rather than reparation
and they are included in article 30.

(10) The question whether the obligation to offer assur-
ances or guarantees of non-repetition may be a legal con-
sequence of an internationally wrongful act was debated
in the LaGrand case. This concerned an admitted fail-
ure of consular notification contrary to article 36 of the
Vienna Convention on Consular Relations. In its fourth
submission, Germany sought both general and specific
assurances and guarantees as to the means of future com-
pliance with the Convention. The United States argued
that to give such assurances or guarantees went beyond
the scope of the obligations in the Convention and that
ICJ lacked jurisdiction to require them. In any event, for-
mal assurances and guarantees were unprecedented and
should not be required. Germany’s entitlement to a rem-
edy did not extend beyond an apology, which the United
States had given. Alternatively, no assurances or guaran-
tees were appropriate in the light of the extensive action it
had taken to ensure that federal and State officials would
in future comply with the Convention. On the question of
jurisdiction, the Court held:

that a dispute regarding the appropriate remedies for the violation of
the Convention alleged by Germany is a dispute that arises out of the
interpretation or application of the Convention and thus is within the
Court’s jurisdiction. Where jurisdiction exists over a dispute on a par-
ticular matter, no separate basis for jurisdiction is required by the Court
to consider the remedies a party has requested for the breach of the
obligation ... Consequently, the Court has jurisdiction in the present
case with respect to the fourth submission of Germany.*3¢

On the question of appropriateness, the Court noted that
an apology would not be sufficient in any case in which a
foreign national had been “subjected to prolonged deten-
tion or sentenced to severe penalties” following a failure
of consular notification.*3” But in the light of information
provided by the United States as to the steps taken to com-
ply in future, the Court held:

that the commitment expressed by the United States to ensure imple-
mentation of the specific measures adopted in performance of its obli-
gations under Article 36, paragraph 1 (b), must be regarded as meeting
Germany’s request for a general assurance of non-repetition.*3%

As to the specific assurances sought by Germany, the
Court limited itself to stating that:

if the United States, notwithstanding its commitment referred to ...
should fail in its obligation of consular notification to the detriment
of German nationals, an apology would not suffice in cases where the
individuals concerned have been subjected to prolonged detention or
convicted and sentenced to severe penalties. In the case of such a con-
viction and sentence, it would be incumbent upon the United States to
allow the review and reconsideration of the conviction and sentence by
takinégaccount of the violation of the rights set forth in the Conven-
tion.

436 LaGrand, Judgment (see footnote 119 above), p. 485, para. 48,
citing Factory at Chorzow, Jurisdiction (footnote 34 above).

7 LaGrand, Judgment (see footnote 119 above), p. 512,
para. 123.

438 Ibid., p. 513, para. 124; see also the operative part, p. 516,
para. 128 (6).

439 Ibid., pp. 513-514, para. 125. See also paragraph 127 and the
operative part (para. 128 (7)).

The Court thus upheld its jurisdiction on Germany’s fourth
submission and responded to it in the operative part. It
did not, however, discuss the legal basis for assurances of
non-repetition.

(11) Assurances or guarantees of non-repetition may be
sought by way of satisfaction (e.g. the repeal of the legis-
lation which allowed the breach to occur) and there is thus
some overlap between the two in practice.**? However,
they are better treated as an aspect of the continuation
and repair of the legal relationship affected by the breach.
Where assurances and guarantees of non-repetition are
sought by an injured State, the question is essentially the
reinforcement of a continuing legal relationship and the
focus is on the future, not the past. In addition, assurances
and guarantees of non-repetition may be sought by a State
other than an injured State in accordance with article 48.

(12) Assurances are normally given verbally, while guar-
antees of non-repetition involve something more—for ex-
ample, preventive measures to be taken by the responsi-
ble State designed to avoid repetition of the breach. With
regard to the kind of guarantees that may be requested,
international practice is not uniform. The injured State
usually demands either safeguards against the repetition
of the wrongful act without any specification of the form
they are to take**! or, when the wrongful act affects its
nationals, assurances of better protection of persons and
property.**2 In the LaGrand case, ICJ spelled out with
some specificity the obligation that would arise for the
United States from a future breach, but added that “[t]his
obligation can be carried out in various ways. The choice
of means must be left to the United States”.** It noted
further that a State may not be in a position to offer a firm
guarantee of non-repetition.*** Whether it could properly
do so would depend on the nature of the obligation in
question.

(13) In some cases, the injured State may ask the re-
sponsible State to adopt specific measures or to act in a
specified way in order to avoid repetition. Sometimes the
injured State merely seeks assurances from the responsible
State that, in future, it will respect the rights of the injured
State.*4> In other cases, the injured State requires specific
instructions to be given,*4% or other specific conduct to be

440 See paragraph (5) of the commentary to article 36.

441 In the “Dogger Bank” incident in 1904, the United Kingdom
sought “security against the recurrence of such intolerable incidents”,
G. F. de Martens, Nouveau recueil général de traités, 2nd series,
vol. XXXIII, p. 642. See also the exchange of notes between China
and Indonesia following the attack in March 1966 against the Chinese
Consulate General in Jakarta, in which the Chinese Deputy Minister
for Foreign Affairs sought a guarantee that such incidents would not be
repeated in the future, RGDIP, vol. 70 (1966), pp. 1013 et seq.

442 Such assurances were given in the Doane incident (1886), Moore,
Digest, vol. VI, pp. 345-346.

443 LaGrand, Judgment (see footnote 119 above), p. 513, para. 125.

444 Ibid., para. 124.

445 See, e.g., the 1901 case in which the Ottoman Empire gave a
formal assurance that the British, Austrian and French postal services
would henceforth operate freely in its territory, RGDIP, vol. 8 (1901),
p. 777, at pp. 788 and 792.

446 See, e.g., the incidents involving the “Herzog” and the “Bun-
desrath”, two German ships seized by the British Navy in December
1899 and January 1900, during the Boer war, in which Germany drew
the attention of Great Britain to “the necessity for issuing instructions
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(3) The primary obligation breached may also play an
important role with respect to the form and extent of repa-
ration. In particular, in cases of restitution not involving
the return of persons, property or territory of the injured
State, the notion of reverting to the status quo ante has to
be applied having regard to the respective rights and com-
petences of the States concerned. This may be the case,
for example, where what is involved is a procedural obli-
gation conditioning the exercise of the substantive powers
of a State. Restitution in such cases should not give the
injured State more than it would have been entitled to if
the obligation had been performed.*$7

(4) The provision of each of the forms of reparation de-
scribed in article 34 is subject to the conditions laid down
in the articles which follow it in chapter II. This limita-
tion is indicated by the phrase “in accordance with the
provisions of this chapter”. It may also be affected by any
valid election that may be made by the injured State as
between different forms of reparation. For example, in
most circumstances the injured State is entitled to elect to
receive compensation rather than restitution. This element
of choice is reflected in article 43.

(5) Concerns have sometimes been expressed that the
principle of full reparation may lead to disproportionate
and even crippling requirements so far as the responsi-
ble State is concerned. The issue is whether the principle
of proportionality should be articulated as an aspect of
the obligation to make full reparation. In these articles,
proportionality is addressed in the context of each form
of reparation, taking into account its specific character.
Thus, restitution is excluded if it would involve a burden
out of all proportion to the benefit gained by the injured
State or other party.*3% Compensation is limited to dam-
age actually suffered as a result of the internationally
wrongful act, and excludes damage which is indirect or
remote.*89 Satisfaction must “not be out of proportion to
the injury”.4%0 Thus, each of the forms of reparation takes
such considerations into account.

(6) The forms of reparation dealt with in chapter II rep-
resent ways of giving effect to the underlying obligation
of reparation set out in article 31. There are not, as it were,
separate secondary obligations of restitution, compensa-
tion and satisfaction. Some flexibility is shown in practice
in terms of the appropriateness of requiring one form of
reparation rather than another, subject to the requirement
of full regparation for the breach in accordance with ar-
ticle 31.491 To the extent that one form of reparation is dis-
pensed with or is unavailable in the circumstances, others,

487 Thus, in the judgment in the LaGrand case (see footnote 119
above), ICJ indicated that a breach of the notification requirement in
article 36 of the Vienna Convention on Consular Relations, leading to
a severe penalty or prolonged detention, would require reconsideration
of the fairness of the conviction “by taking account of the violation of
the rights set forth in the Convention” (p. 514, para. 125). This would
be a form of restitution which took into account the limited character
of the rights in issue.

488 See article 35 (b) and commentary.
489 See article 31 and commentary.
490 See article 37, paragraph 3, and commentary.

491 For example, the Mélanie Lachenal case (UNRIAA, vol. XIII
(Sales No. 64.V.3), p. 117, at pp. 130-131 (1954)), where compen-
sation was accepted in lieu of restitution originally decided upon, the
Franco-Italian Conciliation Commission having agreed that restitution

especially compensation, will be correspondingly more
important.

Article 35. Restitution

A State responsible for an internationally wrong-
ful act is under an obligation to make restitution, that
is, to re-establish the situation which existed before
the wrongful act was committed, provided and to the
extent that restitution:

(a) is not materially impossible;

(b) does not involve a burden out of all propor-
tion to the benefit deriving from restitution instead of
compensation.

Commentary

(1) In accordance with article 34, restitution is the first
of the forms of reparation available to a State injured by
an internationally wrongful act. Restitution involves the
re-establishment as far as possible of the situation which
existed prior to the commission of the internationally
wrongful act, to the extent that any changes that have oc-
curred in that situation may be traced to that act. In its
simplest form, this involves such conduct as the release
of persons wrongly detained or the return of property
wrongly seized. In other cases, restitution may be a more
complex act.

(2) The concept of restitution is not uniformly defined.
According to one definition, restitution consists in re-
establishing the status quo ante, i.e. the situation that ex-
isted prior to the occurrence of the wrongful act. Under
another definition, restitution is the establishment or re-
establishment of the situation that would have existed if the
wrongful act had not been committed. The former defini-
tion is the narrower one; it does not extend to the compen-
sation which may be due to the injured party for loss suf-
fered, for example for loss of the use of goods wrongfully
detained but subsequently returned. The latter definition
absorbs into the concept of restitution other elements of
full reparation and tends to conflate restitution as a form
of reparation and the underlying obligation of reparation
itself. Article 35 adopts the narrower definition which has
the advantage of focusing on the assessment of a factual
situation and of not requiring a hypothetical inquiry into
what the situation would have been if the wrongful act
had not been committed. Restitution in this narrow sense
may of course have to be completed by compensation in
order to ensure full reparation for the damage caused, as
article 36 makes clear.

(3) Nonetheless, because restitution most closely con-
forms to the general principle that the responsible State is
bound to wipe out the legal and material consequences of
its wrongful act by re-establishing the situation that would
exist if that act had not been committed, it comes first
among the forms of reparation. The primacy of restitu-
tion was confirmed by PClJ in the Factory at Chorzow

would require difficult internal procedures. See also paragraph (4) of the
commentary to article 35.
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case when it said that the responsible State was under “the
obligation to restore the undertaking and, if this be not
possible, to pay its value at the time of the indemnifica-
tion, which value is designed to take the place of restitu-
tion which has become impossible”. The Court went on
to add that “[t]he impossibility, on which the Parties are
agreed, of restoring the Chorzow factory could therefore
have no other effect but that of substituting payment of
the value of the undertaking for restitution”.**2 It can be
seen in operation in the cases where tribunals have con-
sidered compensation only after concluding that, for one
reason or another, restitution could not be effected.**® De-
spite the difficulties restitution may encounter in practice,
States have often insisted upon claiming it in preference
to compensation. Indeed, in certain cases, especially those
involving the application of peremptory norms, restitution
may be required as an aspect of compliance with the pri-
mary obligation.

(4) On the other hand, there are often situations where
restitution is not available or where its value to the injured
State is so reduced that other forms of reparation take
priority. Questions of election as between different forms
of reparation are dealt with in the context of Part Three.4*
But quite apart from valid election by the injured State or
other entity, the possibility of restitution may be practi-
cally excluded, e.g. because the property in question has
been destroyed or fundamentally changed in character or
the situation cannot be restored to the status quo ante for
some reason. Indeed, in some cases tribunals have inferred
from the terms of the compromis or the positions of the
parties what amounts to a discretion to award compen-
sation rather than restitution. For example, in the Walter
Fletcher Smith case, the arbitrator, while maintaining that
restitution should be appropriate in principle, interpreted
the compromis as giving him a discretion to award com-
pensation and did so in “the best interests of the parties,
and of the public”.4%% In the Aminoil arbitration, the par-
ties agreed that restoration of the status quo ante follow-
ing the annulment of the concession by the Kuwaiti decree
would be impracticable.*%

(5) Restitution may take the form of material restoration
or return of territory, persons or property, or the reversal
of some juridical act, or some combination of them. Ex-
amples of material restitution include the release of de-
tained individuals, the handing over to a State of an indi-

492 Factory at Chorzéw, Merits (see footnote 34 above), p. 48.

493 See, e.g., British Claims in the Spanish Zone of Morocco (foot-
note 44 above), pp. 621-625 and 651-742; Religious Property Expro-
priated by Portugal, UNRIAA, vol. I (Sales No. 1948.V.2), p. 7 (1920);
Walter Fletcher Smith, ibid., vol. 11 (Sales No. 1949.V.1), p. 913, at
p. 918 (1929); and Heirs of Lebas de Courmont, ibid., vol. XIII (Sales
No. 64.V.3), p. 761, at p. 764 (1957).

494 See articles 43 and 45 and commentaries.

495 Walter Fletcher Smith (see footnote 493 above). In the Greek
Telephone Company case, the arbitral tribunal, while ordering res-
titution, asserted that the responsible State could provide compen-
sation instead for “important State reasons” (see J. G. Wetter and
S. M. Schwebel, “Some little known cases on concessions”, BYBIL,
1964, vol. 40, p. 216, at p. 221.

496 Government of Kuwait v. American Independent Oil Company
(Aminoil) ILR, vol. 66, p. 519, at p. 533 (1982).

vidual arrested in its territory,**? the restitution of ships**®

or other types of property,**® including documents, works

of art, share certificates, etc.5%0 The term “juridical res-
titution” is sometimes used where restitution requires or
involves the modification of a legal situation either within
the legal system of the responsible State or in its legal
relations with the injured State. Such cases include the
revocation, annulment or amendment of a constitutional
or legislative provision enacted in violation of a rule of
international law,>"! the rescinding or reconsideration of
an administrative or judicial measure unlawfully adopted
in respect of the person or property of a foreigner’?? or
a requirement that steps be taken (to the extent allowed
by international law) for the termination of a treaty.%%3 In
some cases, both material and juridical restitution may be
involved.% In others, an international court or tribunal
can, by determining the legal position with binding force
for the parties, award what amounts to restitution under
another form.>%% The term “restitution” in article 35 thus

497 Examples of material restitution involving persons include the
“Trent” (1861) and “Florida” (1864) incidents, both involving the ar-
rest of individuals on board ships (Moore, Digest, vol. VII, pp. 768 and
1090-1091), and the United States Diplomatic and Consular Staff in
Tehran case in which ICJ ordered Iran to immediately release every
detained United States national (see footnote 59 above), pp. 44—45.

498 See, e.g., the “Giaffarieh” incident (1886) which origi-
nated in the capture in the Red Sea by an Egyptian warship of four
merchant ships from Massawa under Italian registry, Societa Italiana per
I’Organizzazione Internazionale—Consiglio Nazionale delle Ricerche,
La prassi italiana di diritto internazionale, 1st series (Dobbs Ferry,
NY., Oceana, 1970), vol. II, pp. 901-902.

499 For example, Temple of Preah Vihear, Merits, Judgment, I.C.J.
Reports 1962, p. 6, at pp. 36-37, where ICJ decided in favour of a
Cambodian claim which included restitution of certain objects removed
from the area and the temple by Thai authorities. See also the Hotel
Métropole case, UNRIAA, vol. XIII (Sales No. 64.V.3), p. 219 (1950);
the Ottoz case, ibid., p. 240 (1950); and the Hénon case, ibid., p. 248
(1951).

300 In the Buzau-Nehoiasi Railway case, an arbitral tribunal provided
for the restitution to a German company of shares in a Romanian rail-
way company, UNRIAA, vol. III (Sales No. 1949.V.2), p. 1839 (1939).

501 For cases where the existence of a law itself amounts to a breach
of an international obligation, see paragraph (12) of the commentary
to article 12.

502 For example, the Martini case, UNRIAA, vol. II (Sales No. 1949.
V.1), p. 975 (1930).

303 In the Bryan-Chamorro Treaty case (Costa Rica v. Nicaragua),
the Central American Court of Justice decided that “the Government of
Nicaragua, by availing itself of measures possible under the authority
of international law, is under the obligation to re-establish and maintain
the legal status that existed prior to the Bryan-Chamorro Treaty be-
tween the litigant republics in so far as relates to matters considered in
this action” (4nales de la Corte de Justicia Centroamericana (San José,
Costa Rica), vol. VI, Nos. 1618 (December 1916-May 1917), p. 7);
and AJIL, vol. 11, No. 3 (1917), p. 674, at p. 696; see also page 683.

504 Thus, PCIJ held that Czechoslovakia was “bound to restore to the
Royal Hungarian Peter Pazmany University of Budapest the immovable
property claimed by it, freed from any measure of transfer, compul-
sory administration, or sequestration, and in the condition in which it
was before the application of the measures in question” (4dppeal from
a judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal
(see footnote 481 above)).

505 In the Legal Status of Eastern Greenland case, PCIJ decided that
“the declaration of occupation promulgated by the Norwegian Govern-
ment on July 10th, 1931, and any steps taken in this respect by that
Government, constitute a violation of the existing legal situation and
are accordingly unlawful and invalid” (Judgment, 1933, P.C.I.J., Series
A/B, No. 53, p. 22, at p. 75). In the case of the Free Zones of Upper
Savoy and the District of Gex (see footnote 79 above), the Court de-
cided that France “must withdraw its customs line in accordance with

(Continued on next page.)
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has a broad meaning, encompassing any action that needs
to be taken by the responsible State to restore the situation
resulting from its internationally wrongful act.

(6) What may be required in terms of restitution will of-
ten depend on the content of the primary obligation which
has been breached. Restitution, as the first of the forms of
reparation, is of particular importance where the obliga-
tion breached is of a continuing character, and even more
so where it arises under a peremptory norm of general
international law. In the case, for example, of unlawful
annexation of a State, the withdrawal of the occupying
State’s forces and the annulment of any decree of annexa-
tion may be seen as involving cessation rather than restitu-
tion.5%0 Even so, ancillary measures (the return of persons
or property seized in the course of the invasion) will be
required as an aspect either of cessation or restitution.

(7) The obligation to make restitution is not unlimited.
In particular, under article 35 restitution is required “pro-
vided and to the extent that” it is neither materially impos-
sible nor wholly disproportionate. The phrase “provided
and to the extent that” makes it clear that restitution may
be only partially excluded, in which case the responsible
State will be obliged to make restitution to the extent that
this is neither impossible nor disproportionate.

(8) Under article 35, subparagraph (a), restitution is not
required if it is “materially impossible”. This would apply
where property to be restored has been permanently lost
or destroyed, or has deteriorated to such an extent as to be
valueless. On the other hand, restitution is not impossible
merely on grounds of legal or practical difficulties, even
though the responsible State may have to make special ef-
forts to overcome these. Under article 32 the wrongdoing
State may not invoke the provisions of its internal law as
justification for the failure to provide full reparation, and
the mere fact of political or administrative obstacles to
restitution does not amount to impossibility.

(9) Material impossibility is not limited to cases where
the object in question has been destroyed, but can cover
more complex situations. In the Forests of Central Rho-
dopia case, the claimant was entitled to only a share in the
forestry operations and no claims had been brought by the
other participants. The forests were not in the same condi-
tion as at the time of their wrongful taking, and detailed
inquiries would be necessary to determine their condi-
tion. Since the taking, third parties had acquired rights to
them. For a combination of these reasons, restitution was
denied.’"” The case supports a broad understanding of
the impossibility of granting restitution, but it concerned
questions of propertgy rights within the legal system of the
responsible State.>%® The position may be different where

(Footnote 505 continued.)
the provisions of the said treaties and instruments; and that this régime
must continue in force so long as it has not been modified by agreement
between the Parties” (p. 172). See also F. A. Mann, “The consequences
of an international wrong in international and municipal law”, BYBIL,
1976-1977, vol. 48, p. 1, at pp. 5-8.

506 See above, paragraph (8) of the commentary to article 30.

307 Forests of Central Rhodopia (see footnote 382 above), p. 1432.

508 For questions of restitution in the context of State contract arbitra-
tion, see Texaco Overseas Petroleum Company and California Asiatic
Oil Company v. The Government of the Libyan Arab Republic (1977),

the rights and obligations in issue arise directly on the in-
ternational plane. In that context restitution plays a par-
ticularly important role.

(10) In certain cases, the position of third parties may
have to be taken into account in considering whether res-
titution is materially possible. This was true in the Forests
of Central Rhodopia case. But whether the position of a
third party will preclude restitution will depend on the cir-
cumstances, including whether the third party at the time
of entering into the transaction or assuming the disputed
rights was acting in good faith and without notice of the
claim to restitution.

(11) A second exception, dealt with in article 35, sub-
paragraph (b), involves those cases where the benefit to
be gained from restitution is wholly disproportionate to its
cost to the responsible State. Specifically, restitution may
not be required if it would “involve a burden out of all
proportion to the benefit deriving from restitution instead
of compensation”. This applies only where there is a grave
disproportionality between the burden which restitution
would impose on the responsible State and the benefit
which would be gained, either by the injured State or by
any victim of the breach. It is thus based on considerations
of equity and reasonableness,’? although with a prefer-
ence for the position of the injured State in any case where
the balancing process does not indicate a clear preference
for compensation as compared with restitution. The bal-
ance will invariably favour the injured State in any case
where the failure to provide restitution would jeopardize
its political independence or economic stability.

Article 36. Compensation

1. The State responsible for an internationally
wrongful act is under an obligation to compensate for
the damage caused thereby, insofar as such damage is
not made good by restitution.

2. The compensation shall cover any financially
assessable damage including loss of profits insofar as
it is established.

Commentary

(1) Article 36 deals with compensation for damage
caused by an internationally wrongful act, to the extent
that such damage is not made good by restitution. The
notion of “damage” is defined inclusively in article 31,
para§raph 2, as any damage whether material or mor-
al.>10 Article 36, paragraph 2, develops this definition by
specifying that compensation shall cover any financially

ILR, vol. 53, p. 389, at pp. 507-508, para. 109; BP Exploration Com-
pany (Libya) Limited v. Government of the Libyan Arab Republic, ibid.,
p- 297, at p. 354 (1974); and Libyan American Oil Company (LIAMCO)
v. Government of the Libyan Arab Republic ibid., vol. 62, p. 141, at
p- 200 (1977).

509 See, e.g., J. H. W. Verzijl, International Law in Historical Per-
spective (Leiden, Sijthoff, 1973), part VI, p. 744, and the position taken
by the Deutsche Gesellschaft fiir Volkerrecht (German International
Law Association) in Yearbook ... 1969, vol. 11, p. 149.

510 See paragraphs (5) to (6) and (8) of the commentary to
article 31.



Annex 15

State r

ity 117

P

Article 42. Invocation of responsibility
by an injured State

A State is entitled as an injured State to invoke
the responsibility of another State if the obligation
breached is owed to:

(a) that State individually; or

(b) a group of States including that State, or the
international community as a whole, and the breach
of the obligation:

(i) specially affects that State; or

(ii) is of such a character as radically to change
the position of all the other States to which
the obligation is owed with respect to the
further performance of the obligation.

Commentary

(1) Article 42 provides that the implementation of State
responsibility is in the first place an entitlement of the
“injured State”. It defines this term in a relatively narrow
way, drawing a distinction between injury to an individual
State or possibly a small number of States and the legal
interests of several or all States in certain obligations es-
tablished in the collective interest. The latter are dealt with
in article 48.

(2) This chapter is expressed in terms of the invocation
by a State of the responsibility of another State. For this
purpose, invocation should be understood as taking meas-
ures of a relatively formal character, for example, the rais-
ing or presentation of a claim against another State or the
commencement of proceedings before an international
court or tribunal. A State does not invoke the responsibil-
ity of another State merely because it criticizes that State
for a breach and calls for observance of the obligation,
or even reserves its rights or protests. For the purpose of
these articles, protest as such is not an invocation of re-
sponsibility; it has a variety of forms and purposes and is
not limited to cases involving State responsibility. There
is in general no requirement that a State which wishes to
protest against a breach of international law by another
State or remind it of its international responsibilities in
respect of a treaty or other obligation by which they are
both bound should establish any specific title or interest to
do so. Such informal diplomatic contacts do not amount
to the invocation of responsibility unless and until they
involve specific claims by the State concerned, such as for
compensation for a breach affecting it, or specific action
such as the filing of an application before a competent in-
ternational tribunal,®% or even the taking of countermeas-
ures. In order to take such steps, i.e. to invoke respon-
sibility in the sense of the articles, some more specific
entitlement is needed. In particular, for a State to invoke
responsibility on its own account it should have a specific
right to do so, e.g. a right of action specifically conferred

666 An analogous distinction is drawn by article 27, paragraph 2,
of the Convention on the Settlement of Investment Disputes between
States and Nationals of other States, which distinguishes between the
bringing of an international claim in the field of diplomatic protection
and “informal diplomatic exchanges for the sole purpose of facilitating
a settlement of the dispute”.

by a treaty,%7 or it must be considered an injured State.
The purpose of article 42 is to define this latter category.

(3) A State which is injured in the sense of article 42 is
entitled to resort to all means of redress contemplated in
the articles. It can invoke the appropriate responsibility
pursuant to Part Two. It may also—as is clear from the
opening phrase of article 49—resort to countermeasures
in accordance with the rules laid down in chapter II of
this Part. The situation of an injured State should be dis-
tinguished from that of any other State which may be en-
titled to invoke responsibility, e.g. under article 48 which
deals with the entitlement to invoke responsibility in some
shared general interest. This distinction is clarified by the
opening phrase of article 42, “A State is entitled as an
injured State to invoke the responsibility”.

(4) The definition in article 42 is closely modelled on
article 60 of the 1969 Vienna Convention, although the
scope and purpose of the two provisions are different. Ar-
ticle 42 is concerned with any breach of an international
obligation of whatever character, whereas article 60 is
concerned with breach of treaties. Moreover, article 60 is
concerned exclusively with the right of a State party to a
treaty to invoke a material breach of that treaty by another
party as grounds for its suspension or termination. It is not
concerned with the question of responsibility for breach
of the treaty.?®8 This is why article 60 is restricted to “ma-
terial” breaches of treaties. Only a material breach justi-
fies termination or suspension of the treaty, whereas in the
context of State responsibility any breach of a treaty gives
rise to responsibility irrespective of its gravity. Despite
these differences, the analogy with article 60 is justified.
Article 60 seeks to identify the States parties to a treaty
which are entitled to respond individually and in their own
right to a material breach by terminating or suspending it.
In the case of a bilateral treaty, the right can only be that of
the other State party, but in the case of a multilateral treaty
article 60, paragraph 2, does not allow every other State
to terminate or suspend the treaty for material breach. The
other State must be specially affected by the breach, or at
least individually affected in that the breach necessarily
undermines or destroys the basis for its own further per-
formance of the treaty.

(5) In parallel with the cases envisaged in article 60 of
the 1969 Vienna Convention, three cases are identified in
article 42. In the first case, in order to invoke the responsi-
bility of another State as an injured State, a State must have
an individual right to the performance of an obligation, in
the way that a State party to a bilateral treaty has vis-a-vis
the other State party (subparagraph (a)). Secondly, a State
may be specially affected by the breach of an obligation
to which it is a party, even though it cannot be said that
the obligation is owed to it individually (subparagraph (b)
(1)). Thirdly, it may be the case that performance of the
obligation by the responsible State is a necessary condi-
tion of its performance by all the other States (subpara-
graph (b) (ii)); this is the so-called “integral” or “inter-

667 In relation to article 42, such a treaty right could be considered a
lex specialis: see article 55 and commentary.

668 Cf. the 1969 Vienna Convention, art. 73.
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dependent” obligation.% In each of these cases, the pos-
sible suspension or termination of the obligation or of its
performance by the injured State may be of little value to
it as a remedy. Its primary interest may be in the restora-
tion of the legal relationship by cessation and reparation.

(6) Pursuant to subparagraph (a) of article 42, a State is
“injured” if the obligation breached was owed to it individ-
ually. The expression “individually” indicates that in the
circumstances, performance of the obligation was owed
to that State. This will necessarily be true of an obliga-
tion arising under a bilateral treaty between the two States
parties to it, but it will also be true in other cases, e.g. of
a unilateral commitment made by one State to another. It
may be the case under a rule of general international law:
thus, for example, rules concerning the non-navigational
uses of an international river which may give rise to indi-
vidual obligations as between one riparian State and an-
other. Or it may be true under a multilateral treaty where
particular performance is incumbent under the treaty as
between one State party and another. For example, the
obligation of the receiving State under article 22 of the
Vienna Convention on Diplomatic Relations to protect the
premises of a mission is owed to the sending State. Such
cases are to be contrasted with situations where perform-
ance of the obligation is owed generally to the parties to
the treaty at the same time and is not differentiated or in-
dividualized. It will be a matter for the interpretation and
application of the primary rule to determine into which of
the categories an obligation comes. The following discus-
sion is illustrative only.

(7) An obvious example of cases coming within the
scope of subparagraph (a) is a bilateral treaty relation-
ship. If one State violates an obligation the performance
of which is owed specifically to another State, the latter is
an “injured State” in the sense of article 42. Other exam-
ples include binding unilateral acts by which one State as-
sumes an obligation vis-a-vis another State; or the case of
a treaty establishin% obligations owed to a third State not
party to the treaty.%”0 If it is established that the benefici-
aries of the promise or the stipulation in favour of a third
State were intended to acquire actual rights to perform-
ance of the obligation in question, they will be injured
by its breach. Another example is a binding judgement
of an international court or tribunal imposing obligations
on one State party to the litigation for the benefit of the
other party.¢’

(8) In addition, subparagraph (a) is intended to cover
cases where the performance of an obligation under a
multilateral treaty or customary international law is owed
to one particular State. The scope of subparagraph (a)
in this respect is different from that of article 60, para-
graph 1, of the 1969 Vienna Convention, which relies on
the formal criterion of bilateral as compared with multilat-

669 The notion of “integral” obligations was developed by Fitzmau-
rice as Special Rapporteur on the Law of Treaties: see Yearbook ...
1957, vol. 11, p. 54. The term has sometimes given rise to confusion,
being used to refer to human rights or environmental obligations which
are not owed on an “all or nothing” basis. The term “interdependent
obligations” may be more appropriate.

670 Cf. the 1969 Vienna Convention, art. 36.

671 See, e.g., Article 59 of the Statute of ICJ.

eral treaties. But although a multilateral treaty will char-
acteristically establish a framework of rules applicable to
all the States parties, in certain cases its performance in a
given situation involves a relationship of a bilateral char-
acter between two parties. Multilateral treaties of this kind
have often been referred to as giving rise to “ ‘bundles’ of
bilateral relations”.72

(9) The identification of one particular State as injured
by a breach of an obligation under the Vienna Convention
on Diplomatic Relations does not exclude that all States
parties may have an interest of a general character in com-
pliance with international law and in the continuation of
international institutions and arrangements which have
been built up over the years. In the United States Diplo-
matic and Consular Staff in Tehran case, after referring to
the “fundamentally unlawful character” of the Islamic Re-
public of Iran’s conduct in participating in the detention of
the diplomatic and consular personnel, the Court drew:

the attention of the entire international community, of which Iran itself
has been a member since time immemorial, to the irreparable harm that
may be caused by events of the kind now before the Court. Such events
cannot fail to undermine the edifice of law carefully constructed by
mankind over a period of centuries, the maintenance of which is vital
for the security and well-being of the complex international community
of the present day, to which it is more essential than ever that the rules
developed to ensure the ordered progress of relations between its mem-
bers should be constantly and scrupulously respected.®”3

(10) Although discussion of multilateral obligations
has generally focused on those arising under multilateral
treaties, similar considerations apply to obligations under
rules of customary international law. For example, the
rules of general international law governing the diplomat-
ic or consular relations between States establish bilateral
relations between particular receiving and sending States,
and violations of these obligations by a particular receiv-
ing State injure the sending State to which performance
was owed in the specific case.

(11)  Subparagraph (b) deals with injury arising from
violations of collective obligations, i.e. obligations that
apply between more than two States and whose perform-
ance in the given case is not owed to one State individ-
ually, but to a group of States or even the international
community as a whole. The violation of these obligations
only injures any particular State if additional requirements
are met. In using the expression “group of States”, article
42, subparagraph (b), does not imply that the group has
any separate existence or that it has separate legal person-
ality. Rather, the term is intended to refer to a group of
States, consisting of all or a considerable number of States
in the world or in a given region, which have combined
to achieve some collective purpose and which may be

672 See, e.g., K. Sachariew, “State responsibility for multilateral
treaty violations: identifying the ‘injured State’ and its legal status”,
Netherlands International Law Review, vol. 35, No. 3 (1988), p. 273,
at pp. 277-278; B. Simma, “Bilateralism and community interest in the
law of State responsibility”, International Law at a Time of Perplex-
ity: Essays in Honour of Shabtai Rosenne, Y. Dinstein, ed. (Dordrecht,
Martinus Nijhoff, 1989), p. 821, at p. 823; C. Annacker, “The legal
régime of erga omnes obligations in international law”, Austrian
Journal of Public and International Law, vol. 46, No. 2 (1994), p. 131,
at p. 136; and D. N. Hutchinson, “Solidarity and breaches of multilat-
eral treaties”, BYBIL, /988, vol. 59, p. 151, at pp. 154-155.

673 United States Diplomatic and Consular Staff in Tehran (see foot-
note 59 above), pp. 41-43, paras. 89 and 92.
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considered for that purpose as making up a community of
States of a functional character.

(12)  Subparagraph (b) (i) stipulates that a State is in-
jured if it is “specially affected” by the violation of a col-
lective obligation. The term “specially affected” is taken
from article 60, paragraph (2) (b), of the 1969 Vienna
Convention. Even in cases where the legal effects of an
internationally wrongful act extend by implication to the
whole group of States bound by the obligation or to the
international community as a whole, the wrongful act may
have particular adverse effects on one State or on a small
number of States. For example a case of pollution of the
high seas in breach of article 194 of the United Nations
Convention on the Law of the Sea may particularly im-
pact on one or several States whose beaches may be pol-
luted by toxic residues or whose coastal fisheries may be
closed. In that case, independently of any general interest
of the States parties to the Convention in the preservation
of the marine environment, those coastal States parties
should be considered as injured by the breach. Like arti-
cle 60, paragraph (2) (b), of the 1969 Vienna Convention,
subparagraph (b) (i) does not define the nature or extent
of the special impact that a State must have sustained in
order to be considered “injured”. This will have to be as-
sessed on a case-by-case basis, having regard to the object
and purpose of the primary obligation breached and the
facts of each case. For a State to be considered injured,
it must be affected by the breach in a way which distin-
guishes it from the generality of other States to which the
obligation is owed.

(13) In contrast, subparagraph (b) (ii) deals with a spe-
cial category of obligations, the breach of which must be
considered as affecting per se every other State to which
the obligation is owed. Article 60, paragraph 2 (c), of the
1969 Vienna Convention recognizes an analogous cat-
egory of treaties, viz. those “of such a character that a
material breach of its provisions by one party radically
changes the position of every party with respect to the
further performance of its obligations”. Examples include
a disarmament treaty,®’* a nuclear-free zone treaty, or any
other treaty where each party’s performance is effectively
conditioned upon and requires the performance of each
of the others. Under article 60, paragraph 2 (c¢), any State
party to such a treaty may terminate or suspend it in its
relations not merely with the responsible State but gener-
ally in its relations with all the other parties.

(14) Essentially, the same considerations apply to obli-
gations of this character for the purposes of State respon-
sibility. The other States parties may have no interest in
the termination or suspension of such obligations as dis-
tinct from continued performance, and they must all be
considered as individually entitled to react to a breach.
This is so whether or not any one of them is particularly
affected; indeed they may all be equally affected, and none
may have suffered quantifiable damage for the purposes
of article 36. They may nonetheless have a strong interest
in cessation and in other aspects of reparation, in particu-
lar restitution. For example, if one State party to the Ant-

674 The example given in the commentary of the Commission to what
became article 60: Yearbook ... 1966, vol. 11, p. 255, document A/6309/
Rev.1, para. (8).

arctic Treaty claims sovereignty over an unclaimed area
of Antarctica contrary to article 4 of that Treaty, the other
States parties should be considered as injured thereby and
as entitled to seek cessation, restitution (in the form of the
annulment of the claim) and assurances of non-repetition
in accordance with Part Two.

(15) The articles deal with obligations arising under in-
ternational law from whatever source and are not confined
to treaty obligations. In practice, interdependent obliga-
tions covered by subparagraph (b) (ii) will usually arise
under treaties establishing particular regimes. Even under
such treaties it may not be the case that just any breach of
the obligation has the effect of undermining the perform-
ance of all the other States involved, and it is desirable that
this subparagraph be narrow in its scope. Accordingly, a
State is only considered injured under subparagraph (b)
(i1) if the breach is of such a character as radically to af-
fect the enjoyment of the rights or the performance of the
obligations of all the other States to which the obligation
is owed.

Article 43. Notice of claim by an injured State

1. An injured State which invokes the responsibil-
ity of another State shall give notice of its claim to that
State.

2. The injured State may specify in particular:

(a) the conduct that the responsible State should
take in order to cease the wrongful act, if it is continu-
ing;

(b) what form reparation should take in accord-
ance with the provisions of Part Two.

Commentary

(1) Article 43 concerns the modalities to be observed by
an injured State in invoking the responsibility of another
State. The article applies to the injured State as defined in
article 42, but States invoking responsibility under article
48 must also comply with its requirements.%7>

(2) Although State responsibility arises by operation of
law on the commission of an internationally wrongful act
by a State, in practice it is necessary for an injured State
and/or other interested State(s) to respond, if they wish to
seek cessation or reparation. Responses can take a variety
of forms, from an unofficial and confidential reminder
of the need to fulfil the obligation through formal pro-
test, consultations, etc. Moreover, the failure of an injured
State which has notice of a breach to respond may have le-
gal consequences, including even the eventual loss of the
right to invoke responsibility by waiver or acquiescence:
this is dealt with in article 45.

(3) Article 43 requires an injured State which wishes to
invoke the responsibility of another State to give notice of
its claim to that State. It is analogous to article 65 of the
1969 Vienna Convention. Notice under article 43 need not

675 See article 48, paragraph (3), and commentary.
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Article 48. Invocation of responsibility
by a State other than an injured State

1. Any State other than an injured State is entitled
to invoke the responsibility of another State in accord-
ance with paragraph 2 if:

(a) the obligation breached is owed to a group of
States including that State, and is established for the
protection of a collective interest of the group; or

(b) the obligation breached is owed to the interna-
tional community as a whole.

2. Any State entitled to invoke responsibility under
paragraph 1 may claim from the responsible State:

(a) cessation of the internationally wrongful act,
and assurances and guarantees of non-repetition in
accordance with article 30; and

(b) performance of the obligation of reparation in
accordance with the preceding articles, in the interest
of the injured State or of the beneficiaries of the obli-
gation breached.

3. The requirements for the invocation of respon-
sibility by an injured State under articles 43, 44 and
45 apply to an invocation of responsibility by a State
entitled to do so under paragraph 1.

Commentary

(1) Article 48 complements the rule contained in arti-
cle 42. It deals with the invocation of responsibility by
States other than the injured State acting in the collective
interest. A State which is entitled to invoke responsibility
under article 48 is acting not in its individual capacity by
reason of having suffered injury, but in its capacity as a
member of a group of States to which the obligation is
owed, or indeed as a member of the international com-
munity as a whole. The distinction is underlined by the
phrase “[a]ny State other than an injured State” in para-
graph 1 of article 48.

(2) Article 48 is based on the idea that in case of breach-
es of specific obligations protecting the collective inter-
ests of a group of States or the interests of the internation-
al community as a whole, responsibility may be invoked
by States which are not themselves injured in the sense
of article 42. Indeed, in respect of obligations to the in-
ternational community as a whole, ICJ specifically said
as much in its judgment in the Barcelona Traction case.”!
Although the Court noted that “all States can be held to
have a legal interest in” the fulfilment of these rights, ar-
ticle 48 refrains from qualifying the position of the States
identified in article 48, for example by referring to them
as “interested States”. The term “legal interest” would not
permit a distinction between articles 42 and 48, as injured
States in the sense of article 42 also have legal interests.

(3) As to the structure of article 48, paragraph 1 defines
the categories of obligations which give rise to the wider

721 Barcelona Traction (see footnote 25 above), p. 32, para. 33.

right to invoke responsibility. Paragraph 2 stipulates which
forms of responsibility States other than injured States
may claim. Paragraph 3 applies the requirements of invo-
cation contained in articles 43, 44 and 45 to cases where
responsibility is invoked under article 48, paragraph 1.

(4) Paragraph 1 refers to “[a]ny State other than an in-
jured State”. In the nature of things, all or many States will
be entitled to invoke responsibility under article 48, and
the term “[a]ny State” is intended to avoid any implication
that these States have to act together or in unison. More-
over, their entitlement will coincide with that of any in-
jured State in relation to the same internationally wrong-
ful act in those cases where a State suffers individual in-
jury from a breach of an obligation to which article 48
applies.

(5) Paragraph 1 defines the categories of obligations,
the breach of which may entitle States other than the in-
jured State to invoke State responsibility. A distinction is
drawn between obligations owed to a group of States and
established to protect a collective interest of the group
(paragraph 1 (a)), and obligations owed to the internation-
al community as a whole (paragraph 1 (b)).”??

(6) Under paragraph 1 (a), States other than the injured
State may invoke responsibility if two conditions are met:
first, the obligation whose breach has given rise to respon-
sibility must have been owed to a group to which the State
invoking responsibility belongs; and secondly, the obli-
gation must have been established for the protection of
a collective interest. The provision does not distinguish
between different sources of international law; obliga-
tions protecting a collective interest of the group may de-
rive from multilateral treaties or customary international
law. Such obligations have sometimes been referred to as
“obligations erga omnes partes”.

(7) Obligations coming within the scope of paragraph 1
(a) have to be “collective obligations”, i.e. they must ap-
ply between a group of States and have been established
in some collective interest.”?* They might concern, for
example, the environment or security of a region (e.g. a
regional nuclear-free-zone treaty or a regional system for
the protection of human rights). They are not limited to ar-
rangements established only in the interest of the member
States but would extend to agreements established by a
group of States in some wider common interest.”>* But in
any event the arrangement must transcend the sphere of
bilateral relations of the States parties. As to the require-
ment that the obligation in question protect a collective
interest, it is not the function of the articles to provide
an enumeration of such interests. If they fall within para-
graph 1 (a), their principal purpose will be to foster a
common interest, over and above any interests of the States
concerned individually. This would include situations in

722 For the extent of responsibility for serious breaches of obligations
to the international community as a whole, see Part Two, chap. IIT and
commentary.

723 See also paragraph (11) of the commentary to article 42.

724 In the S.S. “Wimbledon” (see footnote 34 above), the Court noted
“[t]he intention of the authors of the Treaty of Versailles to facilitate
access to the Baltic by establishing an international regime, and conse-
quently to keep the canal open at all times to foreign vessels of every
kind” (p. 23).
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which States, attempting to set general standards of protec-
tion for a group or people, have assumed obligations pro-
tecting non-State entities.”?

(8) Under paragraph 1 (b), States other than the in-
jured State may invoke responsibility if the obligation in
question was owed “to the international community as
a whole”.726 The provision intends to give effect to the
statement by ICJ in the Barcelona Traction case, where
the Court drew “an essential distinction” between obliga-
tions owed to particular States and those owed “towards
the international community as a whole”.”2” With regard
to the latter, the Court went on to state that “[i]n view of
the importance of the rights involved, all States can be
held to have a legal interest in their protection; they are
obligations erga omnes”.

(9) While taking up the essence of this statement, the
articles avoid use of the term “obligations erga omnes”,
which conveys less information than the Court’s refer-
ence to the international community as a whole and has
sometimes been confused with obligations owed to all the
parties to a treaty. Nor is it the function of the articles to
provide a list of those obligations which under existing
international law are owed to the international community
as a whole. This would go well beyond the task of codify-
ing the secondary rules of State responsibility, and in any
event, such a list would be only of limited value, as the
scope of the concept will necessarily evolve over time.
The Court itself has given useful guidance: in its 1970
judgment it referred, by way of example, to “the outlaw-
ing of acts of aggression, and of genocide” and to “the
principles and rules concerning the basic rights of the hu-
man person, including protection from slavery and racial
discrimination”.”?8 In its judgment in the East Timor case,
the Court added the right of self-determination of peoples
to this list.”?°

(10) Each State is entitled, as a member of the interna-
tional community as a whole, to invoke the responsibility
of another State for breaches of such obligations. Whereas
the category of collective obligations covered by para-
graph 1 (a) needs to be further qualified by the insertion
of additional criteria, no such qualifications are necessary
in the case of paragraph 1 (b). All States are by definition
members of the international community as a whole, and
the obligations in question are by definition collective ob-
ligations protecting interests of the international commu-
nity as such. Of course, such obligations may at the same
time protect the individual interests of States, as the pro-
hibition of acts of aggression protects the survival of each
State and the security of its people. Similarly, individual
States may be specially affected by the breach of such an

725 Article 22 of the Covenant of the League of Nations, establish-
ing the Mandate system, was a provision in the general interest in this
sense, as were each of the Mandate agreements concluded in accord-
ance with it. Cf., however, the much-criticized decision of ICJ in South
West Afiica, Second Phase, Judgment, 1.C.J. Reports 1966, p. 6, from
which article 48 is a deliberate departure.

726 For the terminology “international community as a whole”,
see paragraph (18) of the commentary to article 25.

727 Barcelona Traction (see footnote 25 above), p. 32, para. 33, and
see paragraphs (2) to (6) of the commentary to chapter III of Part Two.

728 Barcelona Traction (ibid.), p. 32, para. 34.

729 See footnote 54 above.

obligation, for example a coastal State specially affected
by pollution in breach of an obligation aimed at protection
of the marine environment in the collective interest.

(11)  Paragraph 2 specifies the categories of claim which
States may make when invoking responsibility under ar-
ticle 48. The list given in the paragraph is exhaustive, and
invocation of responsibility under article 48 gives rise to
a more limited range of rights as compared to those of
injured States under article 42. In particular, the focus of
action by a State under article 48—such State not being
injured in its own right and therefore not claiming com-
pensation on its own account—is likely to be on the very
question whether a State is in breach and on cessation if the
breach is a continuing one. For example, in the S.S. “Wim-
bledon” case, Japan, which had no economic interest in
the particular voyage, sought only a declaration, whereas
France, whose national had to bear the loss, sought and
was awarded damages.”>? In the South West Afica cases,
Ethiopia and Liberia sought only declarations of the legal
position.”! In that case, as the Court itself pointed out in
1971, “the injured entity” was a people, viz. the people of
South West Africa.”2

(12) Under paragraph 2 (a), any State referred to in
article 48 is entitled to request cessation of the wrong-
ful act and, if the circumstances require, assurances and
guarantees of non-repetition under article 30. In addi-
tion, paragraph 2 (b) allows such a State to claim from
the responsible State reparation in accordance with the
provisions of chapter II of Part Two. In case of breaches
of obligations under article 48, it may well be that there
is no State which is individually injured by the breach,
yet it is highly desirable that some State or States be in a
position to claim reparation, in particular restitution. In
accordance with paragraph 2 (b), such a claim must be
made in the interest of the injured State, if any, or of the
beneficiaries of the obligation breached. This aspect of
article 48, paragraph 2, involves a measure of progressive
development, which is justified since it provides a means
of protecting the community or collective interest at stake.
In this context it may be noted that certain provisions, for
example in various human rights treaties, allow invoca-
tion of responsibility by any State party. In those cases
where they have been resorted to, a clear distinction has
been drawn between the capacity of the applicant State
to raise the matter and the interests of the beneficiaries
of the obligation.”>? Thus, a State invoking responsibil-
ity under article 48 and claiming anything more than a
declaratory remedy and cessation may be called on to es-
tablish that it is acting in the interest of the injured party.
Where the injured party is a State, its Government will be
able authoritatively to represent that interest. Other cases
may present greater difficulties, which the present articles

7308.S. “Wimbledon” (see footnote 34 above), p. 30.

31 South West Afiica, Preliminary Objections, Judgment, 1.C.J.
Reports 1962, p. 319; South West Africa, Second Phase, Judgment
(see footnote 725 above).

732 Namibia case (see footnote 176 above), p. 56, para. 127.

733 See, e.g., the observations of the European Court of Human
Rights in Denmark v. Turkey (friendly settlement), judgment of 5 April
2000, Reports of Judgments and Decisions 2000-1V, pp. 7, 10 and 11,
paras. 20 and 23.
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cannot solve.”3* Paragraph 2 (b) can do no more than set
out the general principle.

(13) Paragraph 2 (b) refers to the State claiming
“[plerformance of the obligation of reparation in accord-
ance with the preceding articles”. This makes it clear that
article 48 States may not demand reparation in situations
where an injured State could not do so. For example, a
demand for cessation presupposes the continuation of the
wrongful act; a demand for restitution is excluded if resti-
tution itself has become impossible.

(14) Paragraph 3 subjects the invocation of State
responsibility by States other than the injured State to
the conditions that govern invocation by an injured State,
specifically article 43 (notice of claim), 44 (admissibility
of claims) and 45 (loss of the right to invoke responsibil-
ity). These articles are to be read as applicable equally,
mutatis mutandis, to a State invoking responsibility under
article 48.

CHAPTER II

COUNTERMEASURES
Commentary

(1) This chapter deals with the conditions for and limi-
tations on the taking of countermeasures by an injured
State. In other words, it deals with measures that would
otherwise be contrary to the international obligations of
an injured State vis-a-vis the responsible State, if they
were not taken by the former in response to an interna-
tionally wrongful act by the latter in order to procure ces-
sation and reparation. Countermeasures are a feature of a
decentralized system by which injured States may seek to
vindicate their rights and to restore the legal relationship
with the responsible State which has been ruptured by the
internationally wrongful act.

(2) It is recognized both by Governments and by the
decisions of international tribunals that countermeas-
ures are justified under certain circumstances.’3> This is
reflected in article 22 which deals with countermeas-
ures in response to an internationally wrongful act in the
context of the circumstances precluding wrongfulness.
Like other forms of self-help, countermeasures are liable
to abuse and this potential is exacerbated by the factual
inequalities between States. Chapter II has as its aim to
establish an operational system, taking into account the
exceptional character of countermeasures as a response

734 See also paragraphs (3) to (4) of the commentary to article 33.

735 For the substantial literature, see the bibliographies in E. Zoller,
Peacetime Unilateral Remedies: An Analysis of Countermeasures
(Dobbs Ferry, N.Y., Transnational, 1984), pp. 179-189; O. Y. Ela-
gab, The Legality of Non-Forcible Counter-Measures in International
Law (Oxford, Clarendon Press, 1988), pp. 227-241; L.-A. Sicilianos,
Les réactions décentralisées a l'illicite: Des contre-mesures a la 1égi-
time défense (Paris, Librairie générale de droit et de jurisprudence,
1990), pp. 501-525; and D. Alland, Justice privée et ordre juridique
international: Etude théorique des contre-mesures en droit internation-
al public (Paris, Pedone, 1994).

to internationally wrongful conduct. At the same time, it
seeks to ensure, by appropriate conditions and limitations,
that countermeasures are kept within generally acceptable
bounds.

(3) As to terminology, traditionally the term “reprisals”
was used to cover otherwise unlawful action, including
forcible action, taken by way of self-help in response to
a breach.”3® More recently, the term “reprisals” has been
limited to action taken in time of international armed
conflict; i.e. it has been taken as equivalent to belliger-
ent reprisals. The term “countermeasures” covers that part
of the subject of reprisals not associated with armed con-
flict, and in accordance with modern practice and judicial
decisions the term is used in that sense in this chapter.”3’
Countermeasures are to be contrasted with retorsion, i.e.
“unfriendly” conduct which is not inconsistent with any
international obligation of the State engaging in it even
though it may be a response to an internationally wrong-
ful act. Acts of retorsion may include the prohibition of
or limitations upon normal diplomatic relations or other
contacts, embargoes of various kinds or withdrawal of
voluntary aid programmes. Whatever their motivation, so
long as such acts are not incompatible with the interna-
tional obligations of the States taking them towards the
target State, they do not involve countermeasures and
they fall outside the scope of the present articles. The
term “sanction” is also often used as equivalent to action
taken against a State by a group of States or mandated by
an international organization. But the term is imprecise:
Chapter VII of the Charter of the United Nations refers
only to “measures”, even though these can encompass a
very wide range of acts, including the use of armed force
(Articles 39, 41 and 42). Questions concerning the use
of force in international relations and of the legality of
belligerent reprisals are governed by the relevant primary
rules. On the other hand, the articles are concerned with
countermeasures as referred to in article 22. They are tak-
en by an injured State in order to induce the responsible
State to comply with its obligations under Part Two. They
are instrumental in character and are appropriately dealt
with in Part Three as an aspect of the implementation of
State responsibility.

(4) Countermeasures are to be clearly distinguished
from the termination or suspension of treaty relations on
account of the material breach of a treaty by another State,
as provided for in article 60 of the 1969 Vienna Conven-
tion. Where a treaty is terminated or suspended in accord-
ance with article 60, the substantive legal obligations of
the States parties will be affected, but this is quite differ-
ent from the question of res‘})onsibility that may already
have arisen from the breach.”?® Countermeasures involve
conduct taken in derogation from a subsisting treaty

736 See, e.g., E. de Vattel, The Law of Nations, or the Principles of
Natural Law (footnote 394 above), vol. II, chap. X VIII, p. 342.

737 dir Service Agreement (see footnote 28 above), p. 443,
para. 80; United States Diplomatic and Consular Staff in Tehran
(see footnote 59 above), p. 27, para. 53; Military and Paramilitary
Activities in and against Nicaragua (see footnote 36 above), at p. 106,
para. 201; and Gabcikovo-Nagymaros Project (see footnote 27 above),
p. 55, para. 82.

738 On the respective scope of the codified law of treaties and the
law of State responsibility, see paragraphs (3) to (7) of the introductory
commentary to chapter V of Part One.
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consequences. It was also considered logical for all
provisions relating to the conduct of the injured State
to be dealt with in a separate section.

51. While the treatment in Part Two of the legal
consequences of an internationally wrongful act and
the various forms of reparation was considered
generally acceptable, questions and serious concerns
were raised with regard to some of the provisions
relating particularly to the new category of “serious
breaches” as departing from existing international law.

Title

52. Different views were expressed concerning the
title of Part Two, which was described, on the one hand
as correct from the legal viewpoint and faithfully
reflecting its contents, and on the other hand as
requiring improvement since the part dealt with the
nature, effects and implementation of the international
responsibility of a State, which was not well expressed
by the term “content”.

Chapter I
General principles

53. There was support for chapter I of Part Two,
which was described as particularly clear, concise, well
structured and a fortunate addition, since it created a
bridge to Part One and thereby clarified the basic
structure of the draft articles.

Article 28 [36]
Legal consequences of an internationally
wrongful act

Title

54. The title was described as inconsistent with the
correct content of article 28, which indicated that
international responsibility, and not the internationally
wrongful act, entailed consequences.

Article 30 [41, 46]
Cessation and non-repetition

55. It was considered appropriate to combine the
closely related concepts of cessation and non-repetition
in draft article 30. It was noted that assurances of non-
repetition were closely and logically related to the
obligation to cease the wrongful act and could, in some
contexts, offer tangible proof that the State having

committed an internationally wrongful act recognized
its unlawful conduct. At the same time, the Drafting
Committee’s text was considered preferable to the
Special Rapporteur’s proposal because it reflected
cessation and non-repetition as two separate concepts.

Subparagraph (b)

56. The view was expressed that the principle of non-
repetition still had a limited place in daily diplomatic
practice and any effort to distinguish that principle as a
political statement or a legal term was more relevant to
the Commission’s work on unilateral acts. Assurances
and guarantees of non-repetition were considered
indispensable under certain circumstances, including
cases of wrongful acts involving the use of force, while
their exact form could be determined on the basis of
international practice. However, it was also remarked
that the usefulness of the obsolete requirement that
States should give guarantees of non-repetition was
doubtful.

57. The obligation to offer appropriate assurances
and guarantees of non-repetition was understood to
arise as a function of the risk of repetition, the gravity
of the wrongful act and the nature of the obligation
breached. It was also felt that assurances of non-
repetition were required not only where there was a
pattern of repetition of the wrongful act, but also where
there was a risk of repetition or, alternatively, where
the breach was particularly grave, even if the risk of
repetition was minimal. The addition of the words “if
circumstances so require” was said to clarify the
dependence of the concept on the particular context.

58. There was agreement with the Special Rapporteur
that this provision touched upon the relationship
between municipal and international law, because if the
breach stemmed from a domestic law the requirement
could be a means of compelling a State to amend or
repeal it.

Article 31 [42]
Reparation

59. Support was expressed for the obligation to make
reparations as one of the general principles governing
the international responsibility of States. Support was
also expressed for referring to the responsible State’s
obligation to provide reparation, and not the injured
State’s right in that regard, to obviate the need to
determine which State or States had been directly or
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indirectly injured. It was suggested that owing to the
various special circumstances to be considered by
judges in cases involving reparation for injury, it would
be best to provide general guidelines in the text and
further explanations in the commentary.

Full reparation

60. A number of delegations expressed support for
the fundamental principle of full reparation for injury,
which was well established in international law and
jurisprudence. While noting that history had shown that
in some cases insisting on full reparation could do
more harm than good, the view was expressed that
there was no reason to depart from the principle, which
was not defective. It was also remarked that concerns
regarding the principle seemed excessive, since
international  jurisprudence  ensured that all
circumstances would be taken into account in any
specific case. However, attention was drawn to the
relationship between this principle and former article
42, paragraph 3, which provided that reparation should
not deprive the population of a State of its own means
of subsistence. It was suggested that the two
approaches were not contradictory and could therefore
coexist by limiting the principle of full reparation to
ensure the protection of items required for livelihood.
The provision was also described as inadequate and
requiring further consideration because full reparation
was only possible where the damage could be clearly
quantified, which would not normally be the case with
internationally wrongful acts.

Causation

61. It was remarked that draft articles 31 to 34
satisfactorily stressed the need for a causal link
between the wrongful act and the resulting injury.
However, the view was also expressed that the issue of
“remoteness of damage” had not been resolved in the
draft articles and this omission should be remedied,
although the relevant primary rules might not exist in
most cases.

Mode of the breach

62. The view was expressed that article 31 should
take into account the mode of the breach since the
responsibility of a State, and thus the obligation to
provide reparation, would differ depending on whether
the wrongful act had been committed intentionally or
through negligence. While noting that a cause-and-

16

effect relationship between a breach of international
law and the presence of damage was enough to make
the State committing the breach responsible for the
damage, it was considered possible that a minor
violation, through a combination of exceptional
circumstances, might lead to considerable damage
which the responsible State had been unable to
anticipate. Referring to the distinction drawn in draft
article 40 between contributing to damage by a wilful
or a negligent action or omission, it was suggested that
the same distinction should be drawn with regard to the
State responsible for the breach of international law by
providing for a limited and mitigated form of
responsibility in cases where there was no intention of
causing harm or where it was impossible to anticipate
the damage at the time the internationally wrongful act
was committed.

Paragraph 1

63. The view was expressed that paragraph 1 was
generally acceptable but should be rephrased for
consistency with draft article 30, as follows: “The State
responsible for the internationally wrongful act is
under an obligation to make full reparation for the
injury caused by that act.”

Paragraph 2

64. The view was expressed that the concept of
damage was satisfactorily defined in draft articles 31 to
34, In particular, support was expressed for the
possibility of claiming reparation for moral as well as
material injury, as recognized in article 31, paragraph
2. However, the following concerns and suggestions
were also expressed regarding moral damage: it was
questionable whether the same concept of moral
damage was applicable to all forms of reparation,
namely, restitution, compensation and satisfaction;
such a general clause without a concise definition
would not provide clarification for tribunals which
were cautious in respect of non-material damage;
article 31, paragraph 2, article 37 and article 38,
paragraph 1, required further consideration to avoid
being interpreted as permitting compensation for moral
damage since there was no material reparation for
moral damage suffered by States, merely satisfaction;
article 31 should be amended, if necessary, by a
reference to the provisions of the draft dealing with
claims brought by directly or indirectly injured States
to avoid claims for compensation for moral damage,
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for which reparation was to take the form of

satisfaction only.

Article 32 [42]
Irrelevance of internal law

65. It was remarked that article 32 was of great
importance not only for the determination of
responsibility but also with respect to other aspects of
the law on State responsibility, including the origin of
such responsibility.

66. It was also suggested that the provision meant
that domestic law could not be relied upon in order to
avoid an international obligation and therefore should
be included in Part Four.

Article 33 [38]
Other consequences of an internationally
wrongful act

67. Support was expressed for the new wording of
article 33, which made reference to applicable rules of
international law other than the draft articles. However,
it was suggested that article 33, which covered the
same question as article 56 and allowed for reference
to other rules of international law applicable to a
specific situation, should be included in Part Four. In
that connection, reference could be made to article 60
of the Vienna Convention on the Law of Treaties or to
other multilateral international conventions providing
for self-contained regimes.

Article 34
Scope of international obligations covered by
this Part

Paragraph 1

68. Support was expressed for including in paragraph
1 a general provision introducing obligations erga
omnes as a general principle. However, it was also
suggested that paragraph 1 should end after the words
“circumstances of the breach”, since the reference to
beneficiaries other than a State was questionable and
required at least further consideration and the inclusion
of the concept in articles 49 and 54.

Paragraph 2

69. Support was expressed for paragraph 2. In
contrast, the paragraph was considered unclear as to
the relationship between the law on State responsibility

and claims for reparation based on private law brought
before the national courts of the responsible State.
While the right of individuals to invoke international
law on State responsibility was considered acceptable,
it was felt that such an approach might go beyond State
practice.

Chapter 11
The forms of reparation

70. Chapter II was described as particularly clear,
concise and well structured. It was felt that the
Commission had achieved a good balance between the
forms of reparation for an injury caused by an
internationally wrongful act, stressing the requirement
of full reparation but incorporating sufficient flexibility
so that the obligation did not become unduly
burdensome. While supporting the reformulation of the
articles on the forms of reparation to strengthen the
obligation of the responsible State, caution was advised
since in certain cases moderation was necessary.

Priority of forms of reparation

71. There was support for establishing a priority
among the forms of reparation, with restitution being
described as the primary, the preferred and the best
means of reparation. It was felt that compensation
should be a secondary form of reparation if restitution
were impractical or involved a burden out of all
proportion to the benefit. Monetary compensation was
considered important, particularly since it was often
politically difficult for States to return expropriated
property, which was often the subject of disputes.
Satisfaction was described as a last resort when
restitution or compensation was impossible. The
succession of forms of reparation was considered
sufficiently expressed in the draft articles.

Article 36 [43]
Restitution

72. The view was expressed that restitution should be
understood as restitution in full in the general sense,
rather than as a requirement to restore the exact
situation which existed before the breach. It was noted
that there might be occasions where restitution alone
could not provide full reparation. It was also suggested
that article 36 should be amended to refer to re-
establishing the situation which would have existed if
the wrongful act had not been committed, which did
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E/CN.4/2005/59
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Original: ENGLISH

COMMISSION ON HUMAN RIGHTS
Sixty-first session
Item 11 of the provisional agenda

CIVIL AND POLITICAL RIGHTS

The right to a remedy and reparation for victims of violations
of international human rights and humanitarian law

Note by the High Commissioner for Human Rights

In its resolution 2004/34, the Commission on Human Rights requested the
High Commissioner for Human Rights to hold, with the cooperation of interested Governments,
a third consultative meeting for all interested Member States, intergovernmental organizations
and non-governmental organizations in consultative status with the Economic and Social
Council, using available resources, with a view to finalizing the “Basic principles and guidelines
on the right to a remedy and reparation for victims of violations of international human rights
and humanitarian law” and, if appropriate, to consider all options for the adoption of these
principles and guidelines.

In paragraph 6 of that resolution, the Commission also requested the High Commissioner
to transmit to the Commission at its sixty-first session the outcome of the consultative process,
for its consideration.

Accordingly, the High Commissioner has the honour to transmit to the Commission on

Human Rights the report of the Chairperson-Rapporteur, Mr. Alejandro Salinas (Chile), on the
third consultative meeting.
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Introduction
1. From 29 September to 1 October 2004, the Office of the High Commissioner for

Human Rights (OHCHR) convened the third consultative meeting with a view to finalizing the
“Basic principles and guidelines on the right to a remedy and reparation for victims of violations
of international human rights and humanitarian law” (hereinafter “Principles and Guidelines™)
and, if appropriate, to consider options for the adoption of these Principles and Guidelines.

The third consultative meeting, convened pursuant to Commission on Human Rights

resolution 2004/34, was chaired by Mr. Alejandro Salinas (Chile), and benefited from the

expert guidance of Mr. Theo van Boven, one of the mandated authors of the Principles and
Guidelines. Representatives of 51 Member States, two international organizations and nine
non-governmental organizations participated in the consultation. (The list of participants is
contained in annex III.)

2. The consultative meeting had, as one of the bases for its work, the revised version

of the Principles and Guidelines of 5 August 2004, which had been prepared pursuant to
resolution 2004/34 by the Chairperson-Rapporteur in consultation with the independent experts,
Mr. Theo van Boven and Mr. M. Cherif Bassiouni. In the preparation of the revised text, all
comments, questions and suggestions raised to date by Member States, international
organizations and non-governmental organizations (NGOs) were taken into account.

3. The meeting was opened by the Chief of the Research and Right to Development Branch
of OHCHR. Following the election of the Chairperson-Rapporteur, the meeting adopted its
agenda (annex II). The meeting proceeded with general comments and two readings of the
revised text, principle-by-principle.

4. Oral and written comments received from participants during the meeting were taken
into account in preparing the revised draft Principles and Guidelines of 1 October 2004. The
Chairperson and experts also held informal consultations with several delegations in order to
achieve consensus. Subsequently, the Chairperson and the various participants discussed the
follow-up to the consultative meeting.

5. The present report to the Commission on Human Rights on the final outcome of the
meeting includes (a) the Chairperson’s observations; (b) the Chairperson’s recommendations
for follow-up to the third consultative meeting; and (c) the revised version of the Principles and
Guidelines, dated 1 October 2004 (annex I).

I. OBSERVATIONS OF THE CHAIRPERSON-RAPPORTEUR

6. The Chairperson made several observations based on the discussions during the
consultative meeting. These observations are not intended to be either comprehensive or
exclusive, but merely serve as a summary of the main issues addressed during the meeting.
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A. General observations
7. The draft Principles and Guidelines had benefited greatly from more than 15 years of

work and the broad consultative process facilitated by the three consultative meetings. The
revised text had been significantly improved by the useful input from Governments, international
organizations and NGOs, as well as the ongoing revision efforts and assistance of the experts.

8. Several delegations expressed their general support for the revised text. They expressed
their hope to comply with the mandate provided by the Commission on Human Rights and that
the Principles and Guidelines would be adopted at the sixty-first session of the Commission.

9. The Principles and Guidelines had been drafted to reflect a victim-based perspective, and
had been systematized according to the needs and rights of the victims. Delegations recalled that
the document would serve as a useful working tool for both States and victims.

10.  The revised Principles and Guidelines did not introduce new principles of international
law, but rather consolidated and clarified already existing obligations. The document reflected
minimum standards of international law. It was emphasized that the Principles and Guidelines
should in no way fall below the requirements of existing international legal standards.

11. The text of the document had been drafted to reflect this reality, and, accordingly,
mandatory language had been used only where a particular international obligation existed.

12. Pursuant to the compromise found during the second consultative meeting, the document
referred to “gross violations” of international human rights law and “serious violations” of
international humanitarian law. Both terms constituted a term of art and it should be ensured that
they were correctly translated in the final draft.

B. Observations on the preamble

13.  The inclusion in the first preambular paragraph of a reference to articles 68 and 74 of
the Rome Statute of the International Criminal Court was suggested.

14. It was suggested that the quotes from international instruments in the fourth and
fifth preambular paragraphs should be more accurate.

15. The sixth preambular paragraph was considered important as it set out the scope of the
document. The listing of specific rights in the paragraph, however, appeared to create some
form of hierarchy and, accordingly, the following amendment was proposed: “Affirming that the
Principles and Guidelines are directed at gross violations of human rights and serious violations
of international humanitarian law which, by their very grave nature, constitute an affront to
human dignity.”
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16. Some delegations reiterated their concern regarding the use of “shall” as binding treaty
language in certain areas of the text and suggested that some common understanding be included
in the seventh preambular paragraph to emphasize that the document was not legally binding.
However, as current legal thinking considered soft law documents non-binding, it was felt that
this proposal would change the understanding of future soft law documents. To avoid such
potential problems, delegations were encouraged to find another formulation for the seventh
preambular paragraph.

17. The reference to “classes of persons” in the ninth preambular paragraph was questioned
and the following amendment was proposed: “Noting further that contemporary forms of
victimization, while essentially directed against persons, may nevertheless also be directed
against groups of persons who are targeted collectively.”

C. Observations on the specific principles
Principles 1 and 2

18.  To avoid any difficulties with the use of the word “enforce” in principle 1, the word
“implement” could be used. Concerns were raised regarding the reference to “domestic law”
in principle 1 (c). A suggestion was made to refer to the domestic law of “each State”.

19.  The use of “shall” in principle 2 could be revisited and less categorical wording, such
as “should”, could be used in order to remove any ambiguity that the Principles and Guidelines
were non-binding. On the other hand, the practice of using “shall” in non-binding legal
instruments was noted. A suggestion was made to use the wording “States shall, as required

1)

under international law, ...”.

20.  Additional amendments to principle 2 were considered. The wording “to that end”
should be removed. A reference in principle 2 to the obligation to “incorporate” international
law into national law could benefit from further clarification. The word “norms” should be
retained as it provided for rights and obligations. Principle 2 (d) should be reworded so as to
state “Ensuring that their domestic law provides at least the same level of protection for victims
as required by their international obligations.”

Principle 3

21.  The use of the qualifying word “applicable” with regard to the reference to international
human rights law and international humanitarian law would ensure consistency with principle 1.
On the other hand, it was noted that insertion of the word “applicable” was inconsistent with
agreements made on the text last year. Subsequently, the wording “The obligation to respect,
ensure respect for and implement international human rights law and international humanitarian
law as provided for under the respective bodies of law ...” was suggested for both principles 1
and 3.

22. The use of “alleged perpetrator” in principle 3 (b) was questioned as its translation into
Spanish limited its scope.
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502.  Proof of genocidal intent. Whenever direct evidence of genocidal intent is lacking, as is mostly
the case, this intent can be inferred from many acts and manifestations or factual circumstances.'® In
Jelisi¢ the Appeals Chamber noted that “as to proof of specific intent, it may, in the absence of direct
explicit evidence, be inferred from a number of facts and circumstances, such as the general context, the
perpetration of other culpable acts systematically directed against the same group, the scale of atrocities
committed, the systematic targeting of victims on account of their membership of a particular group, or
the repetition of destructive and discriminatory acts” (§ 47).

503. Courts and other bodies charged with establishing whether genocide has occurred must however
be very careful in the determination of the subjective intent. As the ICTY Appeals Chamber rightly put it
in Krsti¢ (Appeal), “Genocide is one of the worst crimes known to humankind, and its gravity is
reflected in the stringent requirements of specific intent. Convictions for genocide can be entered only
where intent has been unequivocally established”(Judgment of 19 April 2004, at § 134).0On this ground
the Appeals Chamber, finding that the Trial Chamber had erred in demonstrating that the accused
possessed the genocidal intent, reversed the Trial Chamber’s conviction of genocide and sentenced
Krsti¢ for complicity in genocide.

504. Similarly, States have shown caution when defining genocidal intent with regard to particular
events, as is shown, for instance, by the position the Canadian authorities took in 1999 with regard to the
question of mass killing of Kosovar Albanians by the armed forces of the central authorities of the
Federal Republic of Yugoslavia (FRY) in the internal armed conflict between Kosovo and the
Government of the FRY.'*

505. Is genocide graver than other international crimes? It has widely been held that genocide is the
most serious international crime. In Kambanda (§ 16) and Serushago (§15) the ICTR defined it as “the
crime of crimes” (but see below). In Krsti¢ the ICTY Appeals Chamber stated that “Among the grievous
crimes this Tribunal has the duty to punish, the crime of genocide is singled out for special
condemnation and opprobrium. The crime is horrific in its scope; its perpetrators identify entire human
groups for extinction. Those who devise and implement genocide seek to deprive humanity of the
manifold richness its nationalities, races, ethnicities and religions provide. This is a crime against all

185 See Jelisi¢ (Appeals Chamber), at § 47; Rutaganda (Appeals Chamber), at § 528; Krsti¢ (Appeals Chamber), at § 34. A
number of factors from which intent may be inferred were mentioned in Akayesu (§§523-4: “the general context of the
perpetration of other culpable acts systematically directed against that same group, whether . . . committed by the same
offender or by others”; “the scale of atrocities committed”; the “general nature” of the atrocities committed “in a region or a
country” ; “the fact of deliberately and systematically targeting victims on account of their membership of a particular group,
while excluding the members of other groups”; “the general political doctrine which gave rise to the acts” ;“the repetition of
destructive and discriminatory acts” or “the perpetration of acts which violate, or which the perpetrators themselves consider
to violate the very foundation of the group—acts which are not in themselves covered by the list....but which are committed
as part of the same pattern of conduct.”), in Musema (§ 166) as well as Kayishema and Ruzindana (§§ 93 and 527: “the

2,

number of group members affected” ;“the physical targeting of the group or their property”; “the use of derogatory language

2, .

toward members of the targeted group”; “the weapons employed and the extent of bodily injury”; “the methodical way of
planning”; “the systematic manner of killing” and “the relative proportionate scale of the actual or attempted destruction of a
group.”).

1% In a Memorandum of 30 March 1999, the Legal Bureau of the Canadian Department of Foreign Affairs pointed out first
that in the case of the Kosovar Albanians one element of genocide was present (“targeting a group on the basis of ethnicity”).
Then, after noting that so-called ethnic cleansing has been expressly excluded from the Genocide Convention in the 1948
negotiations, it pointed that that such notion (namely the forcible expulsion of person from their homes in order to escape the
threat of subsequent ill-treatment), showed an intent different from the “intent to destroy”. It went on note that “Ethnic
Albanians are being killed and injured in order to drive them from their homes, not in order to destroy them as a group, in
whole or in part” (in 37 Canadian Yearkook of International Law 1999, at 328; emphasis in the original).
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humankind, its harm being felt not only by the group targeted for destruction, but by all of
humanity.”(§36).

506. It is indisputable that genocide bears a special stigma, for it is aimed at the physical obliteration
of human groups. However, one should not be blind to the fact that some categories of crimes against
humanity may be similarly heinous and carry a similarly grave stigma. In fact, the Appeals Chamber of
the ICTR reversed the view that genocide was the “crime of crimes”. In Kayishema and Ruyindana, the
accused alleged “that the Trial Chamber erred in finding that genocide is the “crime of crimes” because
there is no such hierarchical gradation of crimes”. The Appeals Chamber agreed: “The Appeals
Chamber remarks that there is no hierarchy of crimes under the Statute, and that all of the crimes
specified therein are “serious violations of international humanitarian law”, capable of attracting the
same sentence.” (§ 367).187

II. DO THE CRIMES PERPETRATED IN DARFUR CONSTITUTE ACTS OF GENOCIDE?

507. General. There is no doubt that some of the objective elements of genocide materialized in
Darfur. As discussed above, the Commission has collected substantial and reliable material which tends
to show the occurrence of systematic killing of civilians belonging to particular tribes, of large-scale
causing of serious bodily or mental harm to members of the population belonging to certain tribes, and
of massive and deliberate infliction on those tribes of conditions of life bringing about their physical
destruction in whole or in part (for example by systematically destroying their villages and crops, by
expelling them from their homes, and by looting their cattle). However, two other constitutive elements
of genocide require a more in depth analysis, namely whether (a) the target groups amount to one of the
group protected by international law, and if so (b) whether the crimes were committed with a genocidal
intent. These elements are considered separately below.

508. Do members of the tribes victims of attacks and killing make up objectively a protected group?
The various tribes that have been the object of attacks and killings (chiefly the Fur, Massalit and
Zaghawa tribes) do not appear to make up ethnic groups distinct from the ethnic group to which persons
or militias that attack them belong. They speak the same language (Arabic) and embrace the same
religion (Muslim)."®® In addition, also due to the high measure of intermarriage, they can hardly be
distinguished in their outward physical appearance from the members of tribes that allegedly attacked
them. Furthermore, inter-marriage and coexistence in both social and economic terms, have over the
years tended to blur the distinction between the groups. Apparently, the sedentary and nomadic character
of the groups constitutes one of the main distinctions between them. It is also notable that members of
the African tribes speak their own dialect in addition to Arabic, while members of Arab tribes only speak
Arabic.

509. If'not, may one hold that they subjectively make up distinct groups? If objectively the two sets of
persons at issue do not make up two distinct protected groups, the question arises as to whether they may
nevertheless be regarded as such subjectively, in that they perceive each other and themselves as
constituting distinct groups.

'8 Note however that the Appeals Chamber concluded that the Trial Chamber had made no reversable error: “The Appeals
Chamber finds that the Trial Chamber’s description of genocide as the “crime of crimes” was at the level of general
appreciation, and did not impact on the sentence it imposed.” (§ 367). See also Semanya, ICTR Trial Chamber, § 555.

188 See section above, ‘Historical and social background ...’
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OFFICE OF THE HIGH COMMISSIONER FOR 7 %\
HUMAN RIGHTS ‘\i\s Y

Basic principles and guidelines on the right to a remedy and
reparation for victims of gross violations of international
human rights law and serious violations of international

humanitarian law

Human Rights Resolution 2005/35

The Commission on Human Rights,

Recalling the report of the independent expert appointed by the Commission,
M. Cherif Bassiouni, and, in particular, the draft of the “basic principles and guidelines on
the right to a remedy and reparation for victims of violations of international human rights
and humanitarian law” annexed to his report (E/CN.4/2000/62), and the note by the
secretariat (E/CN.4/2002/70),

Recalling all its previous resolutions on the matter, particularly resolution 2004/34

of 19 April 2004,

Thanking the independent experts, M. Cherif Bassiouni and Theo van Boven, for their
most valuable contributions to the finalization of the draft basic principles and guidelines,

Welcoming with appreciation the report of Alejandro Salinas, Chairperson-Rapporteur
of the third consultative meeting on the “basic principles and guidelines on the right to
a remedy and reparation for victims of violations of international human rights and
humanitarian law” (E/CN.4/2005/59), and in particular his assessment that the mandate
provided in resolution 2004/34 - to finalize the draft basic principles and guidelines - has been
fulfilled as the document reflects three rounds of consultative meetings and some fifteen years
of work on the text,

1. Adopts the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law annexed to the present resolution;

2. Recommends that States take the Basic Principles and Guidelines into account,
promote respect thereof and bring them to the attention of members of the executive bodies of
Government, in particular law enforcement officials and military and security forces,
legislative bodies, the judiciary, victims and their representatives, human rights defenders and
lawyers, the media and the public in general;

3. Recommends the following draft resolution to the Economic and Social
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Council for adoption:
“The Economic and Social Council,

“Taking note of Commission on Human Rights resolution 2005/35
of 19 April 2005, in which the Commission adopted the text of the Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law,

“I. Expresses its appreciation to the Commission for the adoption of the
Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law;

“2. Adopts the Basic Principles and Guidelines as contained in the annex to
Commission resolution 2005/35;

“3. Recommends to the General Assembly that it adopt the Basic Principles
and Guidelines.”

56th meeting

19 April 2005

[Adopted by a recorded vote of 40 votes to none,

with 13 abstentions. See chap. XI, E/CN.4/2005/L.10/Add.11]

Annex

BASIC PRINCIPLES AND GUIDELINES ON THE RIGHT TO A REMEDY

AND REPARATION FOR VICTIMS OF GROSS VIOLATIONS OF

INTERNATIONAL HUMAN RIGHTS LAW AND SERIOUS VIOLATIONS
OF INTERNATIONAL HUMANITARIAN LAW

Preamble

Recalling the provisions providing a right to a remedy for victims of violations of
international human rights law found in numerous international instruments, in particular the
Universal Declaration of Human Rights at article 8, the International Covenant on Civil and
Political Rights at article 2, the International Convention on the Elimination of All Forms of
Racial Discrimination at article 6, the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment at article 14, the Convention on the Rights of the
Child at article 39, and of international humanitarian law as found in article 3 of the Hague
Convention of 18 October 1907 concerning the Laws and Customs of War and Land
(Convention No. IV of 1907), article 91 of Protocol Additional to the Geneva Conventions of
12 August 1949 relating to the Protection of Victims of International Armed Conflicts
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(Protocol I), and articles 68 and 75 of the Rome Statute of the International Criminal Court,

Recalling the provisions providing a right to a remedy for victims of violations of
international human rights found in regional conventions, in particular the African Charter on
Human and Peoples’ Rights at article 7, the American Convention on Human Rights at
article 25, and the European Convention for the Protection of Human Rights and Fundamental
Freedoms at article 13,

Recalling the Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power emanating from the deliberations of the Seventh United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, and resolution 40/34 of
29 November 1985 by which the General Assembly adopted the text recommended by the
Congress,

Reaffirming the principles enunciated in the Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power, including that victims should be treated with
compassion and respect for their dignity, have their right to access to justice and redress
mechanisms fully respected, and that the establishment, strengthening and expansion of
national funds for compensation to victims should be encouraged, together with the
expeditious development of appropriate rights and remedies for victims,

Noting that the Rome Statute of the International Criminal Court requires the
establishment of “principles relating to reparation to, or in respect of, victims, including
restitution, compensation and rehabilitation” and requires the Assembly of States Parties to
establish a trust fund for the benefit of victims of crimes within the jurisdiction of the Court,
and of the families of such victims, and mandates the Court “to protect the safety, physical
and psychological well-being, dignity and privacy of victims” and to permit the participation
of victims at all “stages of the proceedings determined to be appropriate by the Court”,

Affirming that the Principles and Guidelines contained herein are directed at gross
violations of international human rights law and serious violations of international
humanitarian law which, by their very grave nature, constitute an affront to human dignity,

Emphasizing that the Principles and Guidelines do not entail new international or
domestic legal obligations but identify mechanisms, modalities, procedures and methods for
the implementation of existing legal obligations under international human rights law and
international humanitarian law which are complementary though different as to their norms,

Recalling that international law contains the obligation to prosecute perpetrators of
certain international crimes in accordance with international obligations of States and the

requirements of national law or as provided for in the applicable statutes of international
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judicial organs, and that the duty to prosecute reinforces the international legal obligations to
be carried out in accordance with national legal requirements and procedures and supports the
concept of complementarity,

Noting further that contemporary forms of victimization, while essentially directed
against persons, may nevertheless also be directed against groups of persons who are targeted
collectively,

Recognizing that, in honouring the victims’ right to benefit from remedies and
reparation, the international community keeps faith with the plight of victims, survivors and
future human generations, and reaffirms the international legal principles of accountability,
justice and the rule of law,

Convinced that, in adopting a victim-oriented perspective, the international community
affirms its human solidarity with victims of violations of international law, including
violations of international human rights law and international humanitarian law, as well as

with humanity at large, in accordance with the following Basic Principles and Guidelines.

I. OBLIGATION TO RESPECT, ENSURE RESPECT FOR AND
IMPLEMENT INTERNATIONAL HUMAN RIGHTS LAW
AND INTERNATIONAL HUMANITARIAN LAW

1. The obligation to respect, ensure respect for and implement international human rights
law and international humanitarian law as provided for under the respective bodies of law
emanates from:

(a) Treaties to which a State is a party;

(b)  Customary international law;

(c) The domestic law of each State.

2. If they have not already done so, States shall, as required under international law,
ensure that their domestic law is consistent with their international legal obligations by:

(a) Incorporating norms of international human rights law and international
humanitarian law into their domestic law, or otherwise implementing them in their domestic
legal system;

(b) Adopting appropriate and effective legislative and administrative procedures
and other appropriate measures that provide fair, effective and prompt access to justice;

(©) Making available adequate, effective, prompt, and appropriate remedies,
including reparation, as defined below; and

(d)  Ensuring that their domestic law provides at least the same level of protection

for victims as required by their international obligations.
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II. SCOPE OF THE OBLIGATION

3. The obligation to respect, ensure respect for and implement international human rights
law and international humanitarian law as provided for under the respective bodies of law,
includes, inter alia, the duty to:

(a) Take appropriate legislative and administrative and other appropriate measures
to prevent violations;

(b) Investigate violations effectively, promptly, thoroughly and impartially and,
where appropriate, take action against those allegedly responsible in accordance with
domestic and international law;

(©) Provide those who claim to be victims of a human rights or humanitarian law
violation with equal and effective access to justice, as described below, irrespective of who
may ultimately be the bearer of responsibility for the violation; and

(d)  Provide effective remedies to victims, including reparation, as described below.
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III. GROSS VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS
LAW AND SERIOUS VIOLATIONS OF INTERNATIONAL
HUMANITARIAN LAW THAT CONSTITUTE CRIMES UNDER
INTERNATIONAL LAW

4. In cases of gross violations of international human rights law and serious violations of
international humanitarian law constituting crimes under international law, States have the
duty to investigate and, if there is sufficient evidence, the duty to submit to prosecution the
person allegedly responsible for the violations and, if found guilty, the duty to punish her or
him. Moreover, in these cases, States should, in accordance with international law, cooperate
with one another and assist international judicial organs competent in the investigation and
prosecution of these violations.

5. To that end, where so provided in an applicable treaty or under other international law
obligations, States shall incorporate or otherwise implement within their domestic law
appropriate provisions for universal jurisdiction. Moreover, where it is so provided for in an
applicable treaty or other international legal obligations, States should facilitate extradition or
surrender offenders to other States and to appropriate international judicial bodies and provide
judicial assistance and other forms of cooperation in the pursuit of international justice,
including assistance to, and protection of, victims and witnesses, consistent with international
human rights legal standards and subject to international legal requirements such as those
relating to the prohibition of torture and other forms of cruel, inhuman or degrading treatment

or punishment.

IV. STATUTES OF LIMITATIONS

6. Where so provided for in an applicable treaty or contained in other international legal
obligations, statutes of limitations shall not apply to gross violations of international human
rights law and serious violations of international humanitarian law which constitute crimes
under international law.

7. Domestic statutes of limitations for other types of violations that do not constitute
crimes under international law, including those time limitations applicable to civil claims and

other procedures, should not be unduly restrictive.

V. VICTIMS OF GROSS VIOLATIONS OF INTERNATIONAL
HUMAN RIGHTS LAW AND SERIOUS VIOLATIONS OF
INTERNATIONAL HUMANITARIAN LAW

8. For purposes of this document, victims are persons who individually or collectively

suffered harm, including physical or mental injury, emotional suffering, economic loss or
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substantial impairment of their fundamental rights, through acts or omissions that constitute
gross violations of international human rights law, or serious violations of international
humanitarian law. Where appropriate, and in accordance with domestic law, the term
“victim” also includes the immediate family or dependants of the direct victim and persons
who have suffered harm in intervening to assist victims in distress or to prevent victimization.
9. A person shall be considered a victim regardless of whether the perpetrator of the
violation is identified, apprehended, prosecuted, or convicted and regardless of the familial

relationship between the perpetrator and the victim.

VI. TREATMENT OF VICTIMS

10.  Victims should be treated with humanity and respect for their dignity and human
rights, and appropriate measures should be taken to ensure their safety, physical and
psychological well-being and privacy, as well as those of their families. The State should
ensure that its domestic laws, to the extent possible, provide that a victim who has suffered
violence or trauma should benefit from special consideration and care to avoid his or her
re-traumatization in the course of legal and administrative procedures designed to provide

justice and reparation.

VII. VICTIMS’ RIGHT TO REMEDIES

11.  Remedies for gross violations of international human rights law and serious violations
of international humanitarian law include the victim’s right to the following as provided for
under international law:

(a) Equal and effective access to justice;

(b) Adequate, effective and prompt reparation for harm suffered; and

(©) Access to relevant information concerning violations and reparation

mechanisms.

VIII. ACCESS TO JUSTICE

12. A victim of a gross violation of international human rights law or of a serious violation
of international humanitarian law shall have equal access to an effective judicial remedy as
provided for under international law. Other remedies available to the victim include access to
administrative and other bodies, as well as mechanisms, modalities and proceedings
conducted in accordance with domestic law. Obligations arising under international law to

secure the right to access justice and fair and impartial proceedings shall be reflected in
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domestic laws. To that end, States should:

(a) Disseminate, through public and private mechanisms, information about all
available remedies for gross violations of international human rights law and serious
violations of international humanitarian law;

(b) Take measures to minimize the inconvenience to victims and their
representatives, protect against unlawful interference with their privacy as appropriate and
ensure their safety from intimidation and retaliation, as well as that of their families and
witnesses, before, during and after judicial, administrative, or other proceedings that affect the
interests of victims;

(c) Provide proper assistance to victims seeking access to justice;

(d) Make available all appropriate legal, diplomatic and consular means to ensure
that victims can exercise their rights to remedy for gross violations of international human
rights law or serious violations of international humanitarian law.

13.  In addition to individual access to justice, States should endeavour to develop
procedures to allow groups of victims to present claims for reparation and to receive
reparation, as appropriate.

14.  An adequate, effective and prompt remedy for gross violations of international human
rights law or serious violations of international humanitarian law should include all available
and appropriate international processes in which a person may have legal standing and should

be without prejudice to any other domestic remedies.

IX. Reparation for harm suffered

15.  Adequate, effective and prompt reparation is intended to promote justice by redressing
gross violations of international human rights law or serious violations of international
humanitarian law. Reparation should be proportional to the gravity of the violations and the
harm suffered. In accordance with its domestic laws and international legal obligations, a
State shall provide reparation to victims for acts or omissions which can be attributed to the
State and constitute gross violations of international human rights law or serious violations of
international humanitarian law. In cases where a person, a legal person, or other entity is
found liable for reparation to a victim, such party should provide reparation to the victim or
compensate the State if the State has already provided reparation to the victim.

16.  States should endeavour to establish national programmes for reparation and other
assistance to victims in the event that the party liable for the harm suffered is unable or

unwilling to meet their obligations.
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17.  States shall, with respect to claims by victims, enforce domestic judgements for
reparation against individuals or entities liable for the harm suffered and endeavour to enforce
valid foreign legal judgements for reparation in accordance with domestic law and
international legal obligations. To that end, States should provide under their domestic laws
effective mechanisms for the enforcement of reparation judgements.

18.  In accordance with domestic law and international law, and taking account of
individual circumstances, victims of gross violations of international human rights law and
serious violations of international humanitarian law should, as appropriate and proportional to
the gravity of the violation and the circumstances of each case, be provided with full and
effective reparation, as laid out in principles 19 to 23, which include the following forms:
restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition.

19.  Restitution should, whenever possible, restore the victim to the original situation
before the gross violations of international human rights law or serious violations of
international humanitarian law occurred. Restitution includes, as appropriate: restoration of
liberty, enjoyment of human rights, identity, family life and citizenship, return to one’s place
of residence, restoration of employment and return of property.

20.  Compensation should be provided for any economically assessable damage,

as appropriate and proportional to the gravity of the violation and the circumstances of each
case, resulting from gross violations of international human rights law and serious violations
of international humanitarian law, such as:

(a) Physical or mental harm;

(b) Lost opportunities, including employment, education and social benefits;
(c) Material damages and loss of earnings, including loss of earning potential;
(d) Moral damage;
(e) Costs required for legal or expert assistance, medicine and medical services,
and psychological and social services.
21.  Rehabilitation should include medical and psychological care as well as legal and
social services.
22.  Satisfaction should include, where applicable, any or all of the following:
(a) Effective measures aimed at the cessation of continuing violations;
(b) Verification of the facts and full and public disclosure of the truth to the extent
that such disclosure does not cause further harm or threaten the safety and interests of the

victim, the victim’s relatives, witnesses, or persons who have intervened to assist the victim
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or prevent the occurrence of further violations;

(c) The search for the whereabouts of the disappeared, for the identities of the
children abducted, and for the bodies of those killed, and assistance in the recovery,
identification and reburial of the bodies in accordance with the expressed or presumed wish of
the victims, or the cultural practices of the families and communities;

(d)  An official declaration or a judicial decision restoring the dignity, the
reputation and the rights of the victim and of persons closely connected with the victim;

(e) Public apology, including acknowledgement of the facts and acceptance of
responsibility;

® Judicial and administrative sanctions against persons liable for the violations;

(2) Commemorations and tributes to the victims;

(h) Inclusion of an accurate account of the violations that occurred in international
human rights law and international humanitarian law training and in educational material at
all levels.

23. Guarantees of non-repetition should include, where applicable, any or all of the

following measures, which will also contribute to prevention:

(a) Ensuring effective civilian control of military and security forces;

(b) Ensuring that all civilian and military proceedings abide by international
standards of due process, fairness and impartiality;

(©) Strengthening the independence of the judiciary;

(d) Protecting persons in the legal, medical and health-care professions, the media
and other related professions, and human rights defenders;

(e) Providing, on a priority and continued basis, human rights and international
humanitarian law education to all sectors of society and training for law enforcement officials
as well as military and security forces;

® Promoting the observance of codes of conduct and ethical norms, in particular
international standards, by public servants, including law enforcement, correctional, media,
medical, psychological, social service and military personnel, as well as by economic
enterprises;

(2) Promoting mechanisms for preventing and monitoring social conflicts and their
resolution;

(h) Reviewing and reforming laws contributing to or allowing gross violations of

international human rights law and serious violations of international humanitarian law.
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X. ACCESS TO RELEVANT INFORMATION CONCERNING
VIOLATIONS AND REPARATION MECHANISMS

24.  States should develop means of informing the general public and, in particular, victims
of gross violations of international human rights law and serious violations of international
humanitarian law of the rights and remedies addressed by these Principles and Guidelines and
of all available legal, medical, psychological, social, administrative and all other services to
which victims may have a right of access. Moreover, victims and their representatives should
be entitled to seek and obtain information on the causes leading to their victimization and on
the causes and conditions pertaining to the gross violations of international human rights law
and serious violations of international humanitarian law and to learn the truth in regard to

these violations.

XI. NON-DISCRIMINATION

25.  The application and interpretation of these Principles and Guidelines must be
consistent with international human rights law and international humanitarian law and be

without any discrimination of any kind or ground, without exception.

XII. NON-DEROGATION

26.  Nothing in these Principles and Guidelines shall be construed as restricting or
derogating from any rights or obligations arising under domestic and international law. In
particular, it is understood that the present Principles and Guidelines are without prejudice to
the right to a remedy and reparation for victims of all violations of international human rights
law and international humanitarian law. It is further understood that these Principles and

Guidelines are without prejudice to special rules of international law.

XIII. RIGHTS OF OTHERS

27.  Nothing in this document is to be construed as derogating from internationally or
nationally protected rights of others, in particular the right of an accused person to benefit

from applicable standards of due process.
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Interim report of the Special Rapporteur of the Commission
on Human Rights on the situation of human rights
in Myanmar
Summary

The mandate of the Special Rapporteur of the Commission on Human Rights on
the situation of human rights in Myanmar was established by the Commission in its
resolution 1992/58 and extended most recently in resolution 2005/10. In that
resolution, the Commission requested the Special Rapporteur to report to the General
Assembly at its sixtieth session and to the Commission at its sixty-second session.
The present report is submitted further to that request and is based on information
received by the Special Rapporteur up to 22 July 2005. It is to be read in conjunction
with his last report to the Commission (E/CN.4/2005/36).

The Special Rapporteur has not been permitted to conduct a fact-finding
mission to Myanmar since November 2003. While he has not been granted access to
the country during the period covered by the present report, he has continued to fulfil
his mandate to the best of his ability based on information collected from a variety of
independent and reliable sources.

The National Convention was reconvened from 17 February to 31 March 2005
without the involvement of a number of political parties, including the National
League for Democracy (NLD). The invited delegates were selected from the same
eight categories as for the previous Convention: political parties, representatives-
elect, national races, peasants, workers, intellectuals and intelligentsia, State service
personnel and ceasefire groups. According to the National Convention Convening
Commission, 1,073 out of the 1,081 delegates invited attended the meeting.

The exclusion of important and representative political actors from the process,
the restrictions placed on their involvement, the intolerance of critical voices and the
intimidation and detention of pro-democracy activists render any notion of a
democratic process devoid of meaning. Freedom of movement, assembly and
association must be guaranteed, as they are basic requirements for national
reconciliation and democratization.

The Special Rapporteur firmly believes that if the inherent procedural
restrictions are not amended and the representatives of the democratic opposition are
not involved in the National Convention, any constitution that emerges will lack
credibility. Placing the procedural arrangements that govern the National Convention
on a sound democratic footing would allow for the full inclusion and involvement of
all political parties and true progress to be made in the democratization process. The
Government can and should take immediate steps to salvage the National Convention
and its credibility both at home and internationally.

The question of defining who will draft the constitution is one of the most
relevant issues in the current political process. Furthermore, there is at present no
clear indication of the rules for the adoption of the constitution through a national
referendum.

The Special Rapporteur regrets to note that the information received
demonstrates that the situation regarding the exercise of fundamental rights and
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freedoms has not substantially changed during the reporting period. He constantly
receives reports of restrictions and violations of basic rights and freedoms.

There reportedly remain over 1,100 political prisoners in Myanmar. The release
of 249 political prisoners on 6 July 2005 was tempered by the continuation of the
arrests, detention and harsh sentences meted out to civilians and democracy
advocates for peaceful political activities. The Special Rapporteur remains very
concerned at the practice of administrative detention. It is deeply regrettable that
NLD General-Secretary Daw Aung San Suu Kyi celebrated her sixtieth birthday
under house arrest. Her virtual solitary confinement and lack of access to NLD
colleagues run counter to the spirit of national reconciliation.

The Special Rapporteur is encouraged that HIV/AIDS prevention and treatment
activities have increased, but remains very concerned that HIV/AIDS has become a
generalized epidemic in Myanmar. While the Government continues to work on a
national plan of action for children, it has yet to ratify the two Optional Protocols on
the Convention on the Rights of the Child.

Serious human rights violations continue to be perpetrated against Myanmar’s
ethnic minority communities. Widespread reports of forced labour, rape and other
sexual violence, extortion and expropriation by Government forces continue to be
received. Victims of violations rarely have recourse to redress.

The transition to a full, participatory and democratic system in Myanmar can
no longer be postponed. Political and constitutional dialogue must begin without
delay. By instituting values of democracy and human rights, the Government will
send a clear signal to the people of Myanmar and the international community that it
is actively committed to facilitating the creation of a stable and democratic future for
the country.

The United Nations and the international community stand ready to work in
partnership with the Government, the political parties and civil society organizations,
to effectively facilitate national reconciliation and the transition to democracy. By
strengthening its cooperation with international organizations, the Government can
be assured of support for conflict resolution, political and economic reform,
institution- and capacity-building, humanitarian assistance and human development.
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he understands that technical ministries have participated in a number of regional
forums, including the Regional Consultation on Violence against Children.
Furthermore, at the national level, a juvenile justice inter-agency working group has
been created to promote action on juvenile justice areas. The United Nations
Children’s Fund (UNICEF) has reported increased recognition of some child
protection issues in Myanmar, including the situation of children deprived of
parental care, street and working children, and children in conflict with the law.

63. Approximately 55 per cent of schoolchildren in Myanmar complete the five
years of primary school, with most of the remainder dropping out of school to work.
It is reported that the costs of education are largely borne by parents, in the form of
“donations” which are expected to be paid towards teachers’ salaries, supplies and
the maintenance of schools. While these problems are endemic in the country, they
are particularly acute in border areas, which have suffered from decades of armed
conflict.

64. The Special Rapporteur welcomes the steady and remarkable reduction in
opium poppy cultivation. Supply control will bring more stability to the region,
whose already significant problems are exacerbated by narco-trafficking. It is vital
that alternative income-generating sources be generated to stave off relocations and
the creation of internally displaced persons, and to ensure the success and
sustainability of the opium reduction programme. To this end, he calls on the
Government to ensure that, in the interim, the basic needs of former opium farmers
are met and sufficient resources allocated to those whose livelihoods depended upon
opium-generated income.

Human rights situation in ethnic minority areas

65. The Special Rapporteur is very concerned to learn that serious human rights
violations continue to be perpetrated against Myanmar’s ethnic minority
communities, which constitute approximately 35 per cent of the country’s
population. Widespread reports of forced labour, rape and other sexual violence,
extortion and expropriation by Government forces continue to be received. While
those in areas where counter-insurgency operations are taking place are particularly
badly affected, there are also reports of violations in ceasefire areas, where large
contingents of Government forces continue to be present. Numerous violations of
humanitarian law by these forces are still being reported. Allegations of human
rights abuses by members of non-State armed groups have also been received. A
widespread culture of impunity persists, in which victims of violations rarely have
recourse to redress.

66. The Special Rapporteur is seriously concerned at ongoing allegations of forced
labour throughout Myanmar, and particularly in ethnic minority states. The
Government issued two orders prohibiting the practice of forced civilian labour by
military and civilian authorities in 1999 and 2000, stating that it was a punishable
offence. This notwithstanding, it is reported that men, women and children are
forcibly made to perform duties such as road repair and construction, portering for
the military, sentry duty, transport of military supplies, forced rice and tea
cultivation, rock-breaking, digging, gathering of firewood, construction, bush and
scrub clearance, fencing of military barracks and compounds and digging of military
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bunkers and trenches. Civilian vehicles and their owners are frequently
requisitioned to transport military supplies.

67. In many instances, those who are not in a position to undertake forced labour
duties are allegedly obliged to pay a sum to cover the hire of another to go in their
place. Fees such as a “porter” or “self-reliance development” fee for road
construction are regularly extorted by Government forces in lieu of forced labour.

68. Civilians living in counter-insurgency areas who are unable to carry out their
forced labour duties are particularly vulnerable to reprisals and collective
punishment. Cases of severe punishment of those who are unable, unwilling or too
weak to carry out orders continue to be received. Several cases have been brought to
the attention of the Special Rapporteur of persons who have been conscripted as
porters and have become too weak to carry their loads or keep up with the military
column (owing to a lack of food, water or medical care) often being beaten and, in
some instances, summarily executed.

69. The Special Rapporteur is particularly concerned at the assertion made by the
Government at a recent press conference that anyone making what it deemed to be
false allegations of forced labour, or found to be reporting such allegations to the
International Labour Organization (ILO), would face prosecution. He is also
disturbed to note the increased restrictions placed on the ILO liaison officer and
calls by Government-affiliated organizations for the Government to consider
withdrawing from ILO.

70. The Special Rapporteur is concerned to note that ceasefire groups have also
allegedly insisted upon forced labour by the civilian population for tasks including
clearing tracts through the jungle and preparing land for crop cultivation.

71. The Special Rapporteur continued to receive reliable reports of forcible
recruitment and training of children for the Government armed forces and non-State
armed groups. Lamentably, because of his lack of access to the country, he was not
in a position to assess the extent of these alleged practices. He is aware that the
dialogue between the Government and UNICEF on issues such as child soldiers has
been limited owing to changes in ministerial leadership, with whom a new dialogue
has had to begin. While there has been discussion on the need to further develop and
operationalize the national plan of action to prevent the recruitment of child
soldiers, cooperation on this issue has yet to be seen.

72. The Special Rapporteur is distressed that sexual violence committed by
Government personnel against women and children allegedly continues. Civilians in
ethnic minority areas such as Shan, Kayin, Kayah and Mon states have allegedly
been particularly vulnerable to such violations. Documented reports of rape, sexual
slavery and forced marriage continue to be received. Such incidents have resulted in
the restricted movement of women, who allegedly are often fearful of working in
the fields or travelling unaccompanied. It is reported that prosecution of the alleged
perpetrators rarely takes place.

73. The imposition of arbitrary taxes is reportedly commonplace. Random and
temporary checkpoints are understood to be periodically erected and “taxes”
demanded of the civilian population. Reports have been received that many farmers
have been prohibited from selling their rice and bran to anyone other than the
military. They are allegedly forcibly obliged to sell produce at a price fixed by the
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authorities that is many times lower than the market price. Others were compelled to
make a payment to the authorities before they could harvest their crops.

74. The Special Rapporteur is concerned about ongoing reports of the self-
sufficiency policy for the military, which continues to result in Government forces
confiscating land, livestock, fish-catches and harvested crops from the civilian
population and randomly shooting the cattle of civilians for their own consumption.
It is reported that civilians refusing to acquiesce to the demands of the Government
forces are subjected to fines and physical punishment.

75. The requisitioning of possessions, forcible evictions, house destruction and the
burning of civilian dwellings are more prevalent in counter-insurgency areas. A
large number of villages in ethnic minority areas have reportedly been burnt down
and the villagers forced to relocate as a result of military offensives against armed
opposition groups.

76. The Special Rapporteur is concerned about continued reports that the freedom
of movement of civilians is unnecessarily restricted. In this regard, he notes reports
that members of the Rohingya Muslim minority are prevented from travelling
outside their villages without official permission. Others who are particularly
affected are the Shan in the south-eastern part of Shan state and the Mon in southern
Ye township in Mon state. It is understood that in several instances, civilians have
been required to obtain passes, at a fee, in order to farm their own land and have had
limits imposed on the length of time they may travel outside their village.

77. The Special Rapporteur is very concerned to hear that the use of landmines by
Government forces and some non-State armed groups continues, affecting nine out
of 14 states and divisions. He is disturbed by reports of the ongoing practice of
“atrocity demining” whereby civilians are forced to act as human mine-sweepers by
the military, resulting in severe mutilation and sometimes death. It is believed that
Myanmar continues to produce landmines, with devastating effects. The lack of
provision of adequate care and assistance for victims affected by landmines is to be
very much regretted. The continued practice of laying landmines in fields and
forests, and the lack of mine clearance, has had a negative impact upon the freedom
of movement of civilians and their economic right to earn a living. Livestock are
understood regularly to be maimed or killed in landmine incidents.

78. The Special Rapporteur is pleased to note that some progress has been made
by the Government in tackling the issue of human trafficking. He welcomes news
that anti-trafficking legislation is currently being drafted and that some progress has
been made in prosecuting those involved in trafficking for forced labour purposes.
The recent establishment of a police anti-trafficking unit is to be welcomed, as is the
training of the anti-trafficking unit within the Ministry of Home Affairs in the
investigation of trafficking cases. He remains concerned, however, that men, women
and children continue to be trafficked for forced labour and sexual exploitation.

79. The Special Rapporteur has taken note of allegations of ongoing incidents of
religious persecution. In Chin state, the reported destruction of a Christian cross by
Government troops and the coercion of Chin Christians to contribute money and
labour for the construction of a Buddhist monastery are to be regretted. He remains
very concerned about reports of ongoing discrimination against the Rohingya ethnic
minority in northern Rakhine state, including the destruction of mosques by
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Government forces and the forced labour practice of ordering civilians to construct
“model villages” to resettle Buddhists onto Muslim land.

80. He is concerned that the 1982 Citizenship Law, which recognizes the right to
nationality for those defined as indigenous, excludes the Rohingya minority from
citizenship, leaving them de facto stateless.

Humanitarian situation

81. As long as there is conflict in Myanmar, livelihood prospects within the
country will remain poor, and as long as the Government fails to protect human
rights, there will be those who feel compelled to seek a better life elsewhere.
Neighbouring countries will continue to bear the burden of those who have left
Myanmar in search of safety, sustenance and freedom.

82. The ongoing armed conflict between Government forces and non-State armed
groups of the various ethnic minority communities, combined with the perpetration
of systematic and grave human rights violations have resulted in significant
numbers of people fleeing their homes and becoming internally displaced persons
and refugees. Many flee to the forests and remote areas, where there is inadequate
food security and health care and no education for the children. Several thousand
civilians have reportedly been displaced since the beginning of the year, particularly
as a result of the counter-insurgency operations of the Government forces and/or
their proxies.

83. It has been reported that as of the end of 2004, there were at least 526,000
internally displaced persons in eastern Myanmar alone, in Mon, Kayin, Kayah,
southern Shan states and Tanintharyi and eastern Bago divisions. The Special
Rapporteur is concerned about reports that allege that 365,000 people are in
temporary settlements in ceasefire areas controlled by ethnic minority groups;
84,000 civilians are reportedly in hiding or temporary settlements, having been
forcibly evicted from their homes; and a further 77,000 are understood to have been
moved to relocation sites by Government troops. It is believed that at least 1 million
people are internally displaced countrywide.

84. Reports state that relocation sites are in most cases empty tracts of land, where
those who have been displaced are expected to provide their own shelter. Internally
displaced persons face severe food shortages and inadequate access to safe drinking
water, health and education services. Infant and maternal mortality rates are
reportedly higher among the displaced. The lack of access for humanitarian agencies
to border areas is believed to be exacerbating the problem.

85. Following the renunciation by the Shan State National Army of its ceasefire
agreement in April 2005, there has been increased military activity and increased
deployment of Government forces to restrict contact with the Shan State Army
(South). As a result, it is understood that over 10,000 civilians have been displaced
by conflict in southern Shan state between March and June 2005. During this period
several villages were forcibly relocated, burnt or abandoned, allegedly as a result of
the military strategy of Government forces and its adverse impact upon the civilian
population.

86. 1In 2003 and 2004, the Special Rapporteur welcomed the fact that the flow of
United Nations development assistance, especially in the area of health, had
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significantly increased, access for international organizations had improved and
agreement had been reached on activities under the Global Fund for HIV/AIDS,
Tuberculosis and Malaria. However, since October 2004, the situation has reverted
to a more constrained operating environment for United Nations agencies.
International agencies working inside Myanmar do not have sufficient access to the
zones of ongoing armed conflict or instability in the eastern part of the country,
where protection and other humanitarian vulnerabilities are particularly acute.
United Nations agencies are coming under increased scrutiny, with many of their
operations subjected to increased governmental restrictions. In addition, in spite of
concerns about deepening poverty and social vulnerability, restricted mandates of
some United Nations agencies continue to affect their capacity to support
Government programmes and capacity-building projects.

87. The Special Rapporteur regrets that international non-governmental
organizations are reportedly also experiencing difficulties in carrying out their
activities.

88. ICRC has continued to monitor the situation of the civilian population in
conflict areas along the Thailand-Myanmar border. Its work in this region is of great
benefit to all sides. However, the Special Rapporteur regrets to note that the access
of ICRC has also been seriously curtailed in the eastern border areas.

89. While certain non-governmental organizations have some access to conflict
areas, coverage is limited and will remain so until ceasefires in these areas are
consolidated. There has been significant concern recently about reports of the forced
return to Myanmar of refugees in Thailand to conflict areas.

90. The south coast of Myanmar was hit by the tsunami of 26 December 2004. The
humanitarian community, led by the International Red Cross and Red Crescent
Movement, assessed the affected areas and was able to confirm Government
estimates of about 90 people killed and 10,000 to 15,000 people affected. The
worst-hit areas were the coastal portions of the Ayeyarwardy Delta as well as
Tanintharyi division and Rakhine state. The overall assessment was that the country
had fortunately been spared a large-scale disaster. The Government of Myanmar
responded to the situation by providing support to affected populations and sharing
available information on the impact of the tsunami with the relief community. The
United Nations agencies rapidly coordinated their response and provided emergency
support for immediate needs.

Concluding observations

91. The Special Rapporteur believes that the Government can and should take
steps to salvage the National Convention and the credibility of the Government both
at home and internationally. Freedom of movement, assembly and association must
be guaranteed, as they are basic requirements for national reconciliation and the
path to democratization. The National Convention will continue to have its
credibility questioned as long as it fails to adequately represent the people of
Myanmar. Democratic principles should govern all constitutional discussion and the
entire political process.

92. One of the most relevant issues continues to be the definition of those who will
draft the constitution, the third step of the road map. According to Government
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declaration 1/90 of 27 July 1990, “the representatives elected by the people are
those who have the responsibility to draw up the constitution of the future
democratic State”, while, more recently, there have been reports that a group of
“experts” from the Government or appointed by the National Convention would
draft the constitution. For the time being, there are also no clear indications about
the rules for the adoption of the constitution through a national referendum.

93. The transition to a full, participatory and democratic system can no longer be
postponed. Political and constitutional dialogue must begin without delay. By
instituting values of democracy and human rights, the Government will send a clear
signal to the people of Myanmar and the international community that it is actively
committed to facilitating the creation of a stable and democratic future for the
country.

94. While the release of a large number of common-law prisoners and some
political prisoners is to be welcomed, the constant arrests, detention and
maltreatment of civilians and democracy advocates continues. The Special
Rapporteur deplores the sentencing of five pro-democracy activists to life
imprisonment on 13 June 2005, which contradicts the expressed commitment of the
Government to implement the road map in good faith.

95. It is deeply regrettable that the General-Secretary of NLD, Daw Aung San Suu
Kyi, celebrated her sixtieth birthday under house arrest. Her virtual solitary
confinement and lack of access to her NLD colleagues run counter to the spirit of
national reconciliation. Furthermore, ICRC has not been allowed to independently
monitor her living conditions for the past two years.

96. The misuse of the machinery of law, order and justice by the Government of
Myanmar to instigate systematic political repression rather than protect basic human
rights and fundamental freedoms is to be regretted. The Special Rapporteur believes
that judicial procedures must undergo serious and immediate reform to bring them
into line with international standards and the rule of law. The lack of due process,
particularly in political trials, and the abuse of the justice system to silence peaceful
political dissent are of serious concern to the Special Rapporteur.

97. Throughout the country, civilians are unable to make complaints or obtain
redress for human rights violations by State agents. It is deeply regrettable that
when victims of human rights violations attempt to complain, they invariably find
no avenue of redress available. Furthermore, they are frequently subjected to threats
and reprisals.

98. The Special Rapporteur is dismayed that no action has yet been brought
against the perpetrators of the fatal attacks on NLD supporters in a car convoy at
Depayin in May 2003, or an investigation launched into the alleged systematic rape
of Shan, Karen and other ethnic minority women by Government forces.

99. The Special Rapporteur deeply regrets to note the deaths of at least 11 people
and the wounding of many others following the bomb attacks in Yangon on 7 May
2005.

100. The Special Rapporteur strongly believes that the United Nations and the
international community are ready to work in partnership with the Government, the
political parties and civil society organizations to effectively facilitate national
reconciliation and the transition to democracy. By improving its human rights record
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IX.

and governance policies and strengthening its cooperation with international
organizations, the Government can be assured of support for conflict resolution,
political and economic reform, institution- and capacity-building, humanitarian
assistance and human development.

Recommendations

101. The Special Rapporteur believes that the Government of Myanmar needs
to explicitly reaffirm and demonstrate its commitment to implement political
and constitutional reform by guaranteeing the full and effective participation of
all political actors, including NLD, political parties and ethnic leaders, in a
meaningful and substantive dialogue.

102. The Government needs to clearly state the procedural steps it plans to
take in drafting the constitution and in conducting the referendum and
genuinely free and fair elections.

103. The Special Rapporteur calls on the Government to ensure the full and
effective participation of all those political actors who are trying to build a free,
open and just society throughout the political transition process. The
constitution should prescribe a model of government that reflects and involves
the diverse ethnic and political communities that make up the country.

104. The Special Rapporteur reiterates that the General-Secretary of NLD,
Daw Aung San Suu Kyi, the Vice-Chairman of NLD, U Tin Oo, ethnic leaders
such as Khun Htun Oo, Chairperson of SNLD, and elderly prisoners such as
the poet and journalist U Win Tin, should be released. The immediate release of
all 1,100 political prisoners would send a powerful signal to the people of
Myanmar and the international community that the Government is seriously
committed to a genuine process of reconciliation and to constituting a
participatory democracy in Myanmar.

105. It would be most desirable to have an independent assessment of the
conditions of detention of all persons detained, including Daw Aung San Suu
Kyi, and all those under house arrest, by a neutral body such as ICRC.

106. The Special Rapporteur reiterates the pressing need for State institutions
to receive and fully investigate all complaints of human rights abuses and to
prosecute, where necessary, in accordance with international standards. The
State must assume the responsibility to protect and promote the well-being of
its people.

107. The Special Rapporteur calls on the Government of Myanmar to
guarantee that all civil and political rights are protected and promoted. In
particular, he reiterates the need for an environment to be created where
freedom of expression, opinion and assembly are upheld, so as to enable
meaningful progress to be made on the process of national reconciliation and
the transition to democracy. In this connection, the arbitrary arrests, detention
and imprisonment of civilians for engaging in peaceful political activity must
end, as a matter of priority.

108. Laws that excessively restrict the peaceful exercise of civil and political
rights should be immediately reviewed, amended or repealed. The 1962
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64th plenary meeting
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New York
President: Mr EHasson .. ... (Sweden)
The meeting was called to order at 3.15 p.m. Under agenda item 62, entitled “Social

Reports of the Third Committee

The President: The General Assembly will
consider the reports of the Third Committee on agenda
items 39, 61 to 65, 67 to 71, 106, 107 and 116.

I request Mr. Pedro Cardoso of Brazil,
Rapporteur of the Third Committee, to introduce, in
one intervention, the reports of the Third Committee.

Mr. Cardoso (Brazil), Rapporteur of the Third
Committee: I have the honour to introduce, for the
consideration of the General Assembly, the reports of
the Third Committee on the agenda items allocated to
it by the Assembly.

Under agenda item 39, entitled “Report of the
United Nations High Commissioner for Refugees,
questions relating to refugees, returnees and displaced
persons and humanitarian questions”, the Third
Committee recommends, in paragraph 17 of document
A/60/499, the adoption of three draft resolutions; and,
in paragraph 18 of the same report, the adoption of one
draft decision.

Under agenda item 61, entitled “Implementation
of the outcome of the World Summit for Social
Development and of the twenty-fourth special session
of the General Assembly”, the Third Committee
recommends, in paragraph 12 of document A/60/500,
the adoption of one draft resolution.

development, including questions relating to the world
social situation and to youth, ageing, disabled persons
and the family”, the Third Committee recommends, in
paragraph 27 of document A/60/501, the adoption of
four draft resolutions; and, in paragraph 28 of the same
report, the adoption of one draft decision.

Under agenda item 63, entitled “Follow-up to the
International Year of Older Persons: Second World
Assembly on Ageing”, the Third Committee
recommends, in paragraph 9 of document A/60/502,
the adoption of one draft resolution.

Under agenda item 64, entitled “Advancement of
women”, the Third Committee recommends, in
paragraph 48 of document A/60/503, the adoption of
six draft resolutions; and, in paragraph 49 of the same
report, the adoption of one draft decision.

Under agenda item 65, entitled “Implementation
of the outcome of the Fourth World Conference on
Women and of the twenty-third special session of the
General Assembly, entitled ‘Women 2000: gender
equality, development and peace for the twenty-first
century’”, the Third Committee recommends, in
paragraph 10 of document A/60/504, the adoption one
draft resolution.

Under agenda item 67, entitled “Promotion and
protection of the rights of children”, the Third
Committee recommends, in paragraph 46 of document
A/60/505, the adoption of two draft resolutions.

This record contains the text of speeches delivered in English and of the interpretation of
speeches delivered in the other languages. Corrections should be submitted to the original
languages only. They should be incorporated in a copy of the record and sent under the signature
of a member of the delegation concerned to the Chief of the Verbatim Reporting Service, room
C-154A. Corrections will be issued after the end of the session in a consolidated corrigendum.
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Agenda item 71 (continued)
Human rights questions

Report of the Third Committee (A/60/509)

The President: The Assembly has before it a
draft decision recommended by the Third Committee in
paragraph 5 of its report.

We will now take action on the draft decision.

The draft decision, entitled “Reports considered
by the General Assembly in connection with the
question of human rights”, was adopted by the Third
Committee. May I take it that the Assembly wishes to
do the same?

The draft decision was adopted.

The President: The General Assembly has thus
concluded this stage of its consideration of agenda item
71.

(a) Implementation of human rights instruments

Report of the Third Committee
(A/60/509/Add.1)

The President: The Assembly has before it three
draft resolutions recommended by the Third
Committee in paragraph 23 of its report.

We will now take decisions on draft resolutions 1
to III.

Draft resolution I is entitled “Basic Principles and
Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International
Humanitarian Law”. The Third Committee adopted
draft resolution I without a vote. May I take it that the
Assembly wishes to do the same?

Draft resolution I was
60/147).

adopted (resolution

The President: Draft resolution II is entitled
“Torture and other cruel, inhuman or degrading
treatment or punishment”. The Third Committee
adopted draft resolution II without a vote. May I take it
that the Assembly wishes to do likewise?

Draft resolution II was adopted (resolution
60/148).

10

The President: Draft resolution III is entitled
“International Covenants on Human Rights”. The Third
Committee adopted draft resolution III without a vote.
May I take it that the Assembly wishes to do the same?

Draft resolution III was adopted (resolution
60/149).

The President: May I take it that it is the wish of
the General Assembly to conclude its consideration of
sub-item (a) of agenda item 717

It was so decided.

(b) Human rights questions, including alternative
approaches for improving the effective
enjoyment of human rights and fundamental
freedoms

Report of the Third Committee
(A/60/509/Add.2 (Parts I and II))

The President: The Assembly has before it a
draft resolution recommended by the Third Committee
in paragraph 21 of part I of its report and 20 draft
resolutions recommended by the Third Committee in
paragraph 102 of part II of its report.

Before proceeding further, I should like to inform
members that action on the draft resolution entitled
“Ad Hoc Committee on a Comprehensive and Integral
International Convention on the Protection and
Promotion of the Rights and Dignity of Persons with
Disabilities”, contained in part 1 of the report, is
postponed to a later date to allow time for the review
of its programme budget implications by the Fifth
Committee. The Assembly will take action on the draft
resolution as soon as the report of the Fifth Committee
on its programme budget implications is available.

I now call on the representative of the United
States of America, who wishes to speak in explanation
of vote before the voting.

Mr. Godard (United States of America): With
regard to draft resolution X under this item, entitled
“Human rights in the administration of justice”, the
United States would like to bring to the attention of the
General Assembly the amendments to operative
paragraphs 1 and 2 submitted by our delegation during
consideration of the draft resolution by the Third
Committee.
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While we are not going to re-submit these now,
we would like to reaffirm our position. In particular,
we have strong concerns with the reference in
paragraph 1 to implementing “all United Nations
standards on human rights”, which include a variety of
non-binding norms and recommendations.

The United States takes seriously our
commitment to fully implement human rights
obligations we have undertaken, and we believe that
that more limited and accurate language should be used
when addressing this topic in future resolutions of this
nature.

The President: We will now take decisions, one
by one, on the 20 draft resolutions recommended in
paragraph 102 of part II of the report. After all the
decisions have been taken, representatives will again
have the opportunity to explain their votes.

We first turn to draft resolution I, entitled
“Combating defamation of religions”.
A recorded vote has been requested.
A recorded vote was taken.
In favour:
Afghanistan, Algeria, Angola, Antigua and
Barbuda, Argentina, Azerbaijan, Bahamas,
Bahrain, Bangladesh, Barbados, Belarus, Belize,
Benin, Bhutan, Bolivia, Brazil, Brunei

Darussalam, Burkina Faso, Cambodia, Cameroon,
Chile, China, Colombia, Comoros, Costa Rica,

Cote d’Ivoire, Cuba, Democratic People’s
Republic of Korea, Djibouti, Dominica,
Dominican Republic, Ecuador, Egypt, El

Salvador, Eritrea, Ethiopia, Fiji, Gabon, Gambia,
Grenada, Guatemala, Guinea, Guinea-Bissau,
Guyana, Haiti, Indonesia, Iran (Islamic Republic
of), Iraq, Jamaica, Jordan, Kazakhstan, Kuwait,
Kyrgyzstan, Lao People’s Democratic Republic,
Lebanon, Lesotho, Libyan Arab Jamahiriya,
Malaysia, Maldives, Mali, Mauritius, Mexico,
Morocco, Mozambique, Myanmar, Nicaragua,
Niger, Oman, Pakistan, Paraguay, Peru,
Philippines, Qatar, Russian Federation, Rwanda,
Saint Lucia, Saint Vincent and the Grenadines,
Saudi Arabia, Senegal, Singapore, Somalia,
South Africa, Sudan, Suriname, Syrian Arab
Republic, Tajikistan, Thailand, Timor-Leste,
Togo, Trinidad and Tobago, Tunisia, Turkey,
Turkmenistan, Uganda, United Arab Emirates,

Uruguay, Uzbekistan, Venezuela (Bolivarian

Republic of), Viet Nam, Yemen, Zimbabwe.
Against:

Albania, Andorra, Australia, Austria, Belgium,

Bosnia and Herzegovina, Bulgaria, Canada,
Croatia, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Georgia, Germany,
Greece, Hungary, Iceland, Ireland, Israel, Italy,
Japan, Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Marshall Islands,

Mauritania, Micronesia (Federated States of),
Monaco, Netherlands, New Zealand, Norway,
Palau, Poland, Portugal, Republic of Moldova,
Romania, Samoa, San Marino, Serbia and
Montenegro, Slovakia, Slovenia, Spain, Sweden,
Switzerland, the former Yugoslav Republic of
Macedonia, Ukraine, United Kingdom of Great
Britain and Northern Ireland, United States of
America.

Abstaining:
Armenia, Botswana, Cape Verde, Democratic
Republic of the Congo, Ghana, Honduras, India,
Kenya, Madagascar, Malawi, Namibia, Nepal,
Nigeria, Panama, Papua New Guinea, Republic of
Korea, Solomon Islands, Sri Lanka, United
Republic of Tanzania, Zambia.

Draft resolution I was adopted by 101 to 53, with
20 abstentions (resolution 60/150).

The President: Draft resolution II is entitled
“Subregional Centre for Human Rights and Democracy
in Central Africa”. The Third Committee adopted draft
resolution II without a vote. May I take it that the
Assembly wishes to do likewise?

Draft resolution II was adopted (resolution
60/151).

The President: Draft resolution III is entitled
“Globalization and its impact on the full enjoyment of
all human rights”.

A recorded vote has been requested.

A recorded vote was taken.

In favour:
Afghanistan, Algeria, Angola, Antigua and
Barbuda, Argentina, Armenia, Azerbaijan,
Bahamas, Bahrain, Bangladesh, Barbados,
Belarus, Belize, Benin, Bhutan, Bolivia,
Botswana, Brunei Darussalam, Burkina Faso,

11
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Resolution adopted by the General Assembly on 16 December 2005

05-49642

[on the report of the Third Committee (A4/60/509/Add. 1))

60/147. Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations
of International Humanitarian Law

The General Assembly,

Guided by the Charter of the United Nations, the Universal Declaration of
Human Rights, ' the International Covenants on Human Rights,? other relevant
human rights instruments and the Vienna Declaration and Programme of Action,’

Affirming the importance of addressing the question of remedies and reparation
for victims of gross violations of international human rights law and serious
violations of international humanitarian law in a systematic and thorough way at the
national and international levels,

Recognizing that, in honouring the victims’ right to benefit from remedies and
reparation, the international community keeps faith with the plight of victims,
survivors and future human generations and reaffirms international law in the field,

Recalling the adoption of the Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law by the
Commission on Human Rights in its resolution 2005/35 of 19 April 2005* and by
the Economic and Social Council in its resolution 2005/30 of 25 July 2005, in which
the Council recommended to the General Assembly that it adopt the Basic Principles
and Guidelines,

1.  Adopts the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law annexed to the present
resolution;

! Resolution 217 A (I1I).
% Resolution 2200 A (XXI), annex.
* A/CONF.157/24 (Part 1), chap. I11.

* See Official Records of the Economic and Social Council, 2005, Supplement No. 3 and corrigendum
(E/2005/23 and Corr.1), chap. II, sect. A.
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2. Recommends that States take the Basic Principles and Guidelines into
account, promote respect thereof and bring them to the attention of members of the
executive bodies of government, in particular law enforcement officials and military
and security forces, legislative bodies, the judiciary, victims and their
representatives, human rights defenders and lawyers, the media and the public in
general;

3. Requests the Secretary-General to take steps to ensure the widest
possible dissemination of the Basic Principles and Guidelines in all the official
languages of the United Nations, including by transmitting them to Governments
and intergovernmental and non-governmental organizations and by including the
Basic Principles and Guidelines in the United Nations publication entitled Human
Rights: A Compilation of International Instruments.

64th plenary meeting
16 December 2005

Annex

Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International
Humanitarian Law

Preamble
The General Assembly,

Recalling the provisions providing a right to a remedy for victims of violations
of international human rights law found in numerous international instruments, in
particular article 8 of the Universal Declaration of Human Rights,' article 2 of the
International Covenant on Civil and Political Rights,? article 6 of the International
Convention on the Elimination of All Forms of Racial Discrimination,’ article 14 of
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment,® and article 39 of the Convention on the Rights of the Child,” and of
international humanitarian law as found in article 3 of the Hague Convention
respecting the Laws and Customs of War on Land of 18 October 1907
(Convention IV),8 article 91 of the Protocol Additional to the Geneva Conventions
of 12 August 1949, and relating to the Protection of Victims of International Armed
Conflicts (Protocol I) of 8 June 1977,° and articles 68 and 75 of the Rome Statute of
the International Criminal Court, '

% Resolution 2106 A (XX), annex.

% United Nations, Treaty Series, vol. 1465, No. 24841.

7 Ibid., vol. 1577, No. 27531.

¥ See Carnegie Endowment for International Peace, The Hague Conventions and Declarations of 1899 and
1907 (New York, Oxford University Press, 1915).

® United Nations, Treaty Series, vol. 1125, No. 17512.

' Official Records of the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment

of an International Criminal Court, Rome, 15 June—17 July 1998, vol. I: Final documents (United Nations
publication, Sales No. E.02.1.5), sect. A.
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Recalling the provisions providing a right to a remedy for victims of violations
of international human rights found in regional conventions, in particular article 7 of
the African Charter on Human and Peoples’ Rights,'! article 25 of the American
Convention on Human Rights,'? and article 13 of the Convention for the Protection
of Human Rights and Fundamental Freedoms, *

Recalling the Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power emanating from the deliberations of the Seventh United Nations
Congress on the Prevention of Crime and the Treatment of Offenders and General
Assembly resolution 40/34 of 29 November 1985 by which the Assembly adopted
the text recommended by the Congress,

Reaffirming the principles enunciated in the Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power, including that victims should be
treated with compassion and respect for their dignity, have their right to access to
justice and redress mechanisms fully respected, and that the establishment,
strengthening and expansion of national funds for compensation to victims should
be encouraged, together with the expeditious development of appropriate rights and
remedies for victims,

Noting that the Rome Statute of the International Criminal Court requires the
establishment of “principles relating to reparations to, or in respect of, victims,
including restitution, compensation and rehabilitation”, requires the Assembly of
States Parties to establish a trust fund for the benefit of victims of crimes within the
jurisdiction of the Court, and of the families of such victims, and mandates the
Court “to protect the safety, physical and psychological well-being, dignity and
privacy of victims” and to permit the participation of victims at all “stages of the
proceedings determined to be appropriate by the Court”,

Affirming that the Basic Principles and Guidelines contained herein are
directed at gross violations of international human rights law and serious violations
of international humanitarian law which, by their very grave nature, constitute an
aftront to human dignity,

Emphasizing that the Basic Principles and Guidelines contained herein do not
entail new international or domestic legal obligations but identify mechanisms,
modalities, procedures and methods for the implementation of existing legal
obligations under international human rights law and international humanitarian law
which are complementary though different as to their norms,

Recalling that international law contains the obligation to prosecute
perpetrators of certain international crimes in accordance with international
obligations of States and the requirements of national law or as provided for in the
applicable statutes of international judicial organs, and that the duty to prosecute
reinforces the international legal obligations to be carried out in accordance with
national legal requirements and procedures and supports the concept of
complementarity,

" United Nations, Treaty Series, vol. 1520, No. 26363.
"2 Ibid., vol. 1144, No. 17955.
1 Ibid., vol. 213, No. 2889.
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Noting that contemporary forms of victimization, while essentially directed
against persons, may nevertheless also be directed against groups of persons who
are targeted collectively,

Recognizing that, in honouring the victims’ right to benefit from remedies and
reparation, the international community keeps faith with the plight of victims,
survivors and future human generations and reaffirms the international legal
principles of accountability, justice and the rule of law,

Convinced that, in adopting a victim-oriented perspective, the international
community affirms its human solidarity with victims of violations of international
law, including violations of international human rights law and international
humanitarian law, as well as with humanity at large, in accordance with the
following Basic Principles and Guidelines,

Adopts the following Basic Principles and Guidelines:

I.  Obligation to respect, ensure respect for and implement international
human rights law and international humanitarian law

1. The obligation to respect, ensure respect for and implement international
human rights law and international humanitarian law as provided for under the
respective bodies of law emanates from:

(a) Treaties to which a State is a party;
(b) Customary international law;
(¢) The domestic law of each State.

2. If they have not already done so, States shall, as required under international
law, ensure that their domestic law is consistent with their international legal
obligations by:

(@) Incorporating norms of international human rights law and international
humanitarian law into their domestic law, or otherwise implementing them in their
domestic legal system;

(b) Adopting appropriate and effective legislative and administrative
procedures and other appropriate measures that provide fair, effective and prompt
access to justice;

(¢) Making available adequate, effective, prompt and appropriate remedies,
including reparation, as defined below;

(d) Ensuring that their domestic law provides at least the same level of
protection for victims as that required by their international obligations.

II. Scope of the obligation

3. The obligation to respect, ensure respect for and implement international
human rights law and international humanitarian law as provided for under the
respective bodies of law, includes, inter alia, the duty to:

(a) Take appropriate legislative and administrative and other appropriate
measures to prevent violations;

(b) Investigate violations effectively, promptly, thoroughly and impartially
and, where appropriate, take action against those allegedly responsible in
accordance with domestic and international law;



Annex 22

A/RES/60/147

(¢) Provide those who claim to be victims of a human rights or humanitarian
law violation with equal and effective access to justice, as described below,
irrespective of who may ultimately be the bearer of responsibility for the violation;
and

(d) Provide effective remedies to victims, including reparation, as described
below.

III. Gross violations of international human rights law and serious violations
of international humanitarian law that constitute crimes
under international law

4. In cases of gross violations of international human rights law and serious
violations of international humanitarian law constituting crimes under international
law, States have the duty to investigate and, if there is sufficient evidence, the duty
to submit to prosecution the person allegedly responsible for the violations and, if
found guilty, the duty to punish her or him. Moreover, in these cases, States should,
in accordance with international law, cooperate with one another and assist
international judicial organs competent in the investigation and prosecution of these
violations.

5. To that end, where so provided in an applicable treaty or under other
international law obligations, States shall incorporate or otherwise implement within
their domestic law appropriate provisions for universal jurisdiction. Moreover,
where it is so provided for in an applicable treaty or other international legal
obligations, States should facilitate extradition or surrender offenders to other States
and to appropriate international judicial bodies and provide judicial assistance and
other forms of cooperation in the pursuit of international justice, including
assistance to, and protection of, victims and witnesses, consistent with international
human rights legal standards and subject to international legal requirements such as
those relating to the prohibition of torture and other forms of cruel, inhuman or
degrading treatment or punishment.

IV. Statutes of limitations

6. Where so provided for in an applicable treaty or contained in other
international legal obligations, statutes of limitations shall not apply to gross
violations of international human rights law and serious violations of international
humanitarian law which constitute crimes under international law.

7. Domestic statutes of limitations for other types of violations that do not
constitute crimes under international law, including those time limitations applicable
to civil claims and other procedures, should not be unduly restrictive.

V. Victims of gross violations of international human rights law
and serious violations of international humanitarian law

8. For purposes of the present document, victims are persons who individually or
collectively suffered harm, including physical or mental injury, emotional suffering,
economic loss or substantial impairment of their fundamental rights, through acts or
omissions that constitute gross violations of international human rights law, or
serious violations of international humanitarian law. Where appropriate, and in
accordance with domestic law, the term “victim” also includes the immediate family
or dependants of the direct victim and persons who have suffered harm in
intervening to assist victims in distress or to prevent victimization.
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9. A person shall be considered a victim regardless of whether the perpetrator of
the violation is identified, apprehended, prosecuted, or convicted and regardless of
the familial relationship between the perpetrator and the victim.

VI. Treatment of victims

10. Victims should be treated with humanity and respect for their dignity and
human rights, and appropriate measures should be taken to ensure their safety,
physical and psychological well-being and privacy, as well as those of their
families. The State should ensure that its domestic laws, to the extent possible,
provide that a victim who has suffered violence or trauma should benefit from
special consideration and care to avoid his or her re-traumatization in the course of
legal and administrative procedures designed to provide justice and reparation.

VII. Victims’ right to remedies

11. Remedies for gross violations of international human rights law and serious
violations of international humanitarian law include the victim’s right to the
following as provided for under international law:

(a) Equal and effective access to justice;
(b) Adequate, effective and prompt reparation for harm suffered;

(¢) Access to relevant information concerning violations and reparation
mechanisms.

VIII. Access to justice

12. A victim of a gross violation of international human rights law or of a serious
violation of international humanitarian law shall have equal access to an effective
judicial remedy as provided for under international law. Other remedies available to
the victim include access to administrative and other bodies, as well as mechanisms,
modalities and proceedings conducted in accordance with domestic law. Obligations
arising under international law to secure the right to access justice and fair and
impartial proceedings shall be reflected in domestic laws. To that end, States should:

(a) Disseminate, through public and private mechanisms, information about
all available remedies for gross violations of international human rights law and
serious violations of international humanitarian law;

(b) Take measures to minimize the inconvenience to victims and their
representatives, protect against unlawful interference with their privacy as
appropriate and ensure their safety from intimidation and retaliation, as well as that
of their families and witnesses, before, during and after judicial, administrative, or
other proceedings that affect the interests of victims;

(c) Provide proper assistance to victims seeking access to justice;

(d) Make available all appropriate legal, diplomatic and consular means to
ensure that victims can exercise their rights to remedy for gross violations of
international human rights law or serious violations of international humanitarian
law.

13. In addition to individual access to justice, States should endeavour to develop
procedures to allow groups of victims to present claims for reparation and to receive
reparation, as appropriate.
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14. An adequate, effective and prompt remedy for gross violations of international
human rights law or serious violations of international humanitarian law should
include all available and appropriate international processes in which a person may
have legal standing and should be without prejudice to any other domestic remedies.

IX. Reparation for harm suffered

15. Adequate, effective and prompt reparation is intended to promote justice by
redressing gross violations of international human rights law or serious violations of
international humanitarian law. Reparation should be proportional to the gravity of
the violations and the harm suffered. In accordance with its domestic laws and
international legal obligations, a State shall provide reparation to victims for acts or
omissions which can be attributed to the State and constitute gross violations of
international human rights law or serious violations of international humanitarian
law. In cases where a person, a legal person, or other entity is found liable for
reparation to a victim, such party should provide reparation to the victim or
compensate the State if the State has already provided reparation to the victim.

16. States should endeavour to establish national programmes for reparation and
other assistance to victims in the event that the parties liable for the harm suffered
are unable or unwilling to meet their obligations.

17. States shall, with respect to claims by victims, enforce domestic judgements
for reparation against individuals or entities liable for the harm suffered and
endeavour to enforce valid foreign legal judgements for reparation in accordance
with domestic law and international legal obligations. To that end, States should
provide under their domestic laws effective mechanisms for the enforcement of
reparation judgements.

18. In accordance with domestic law and international law, and taking account of
individual circumstances, victims of gross violations of international human rights
law and serious violations of international humanitarian law should, as appropriate
and proportional to the gravity of the violation and the circumstances of each case,
be provided with full and effective reparation, as laid out in principles 19 to 23,
which include the following forms: restitution, compensation, rehabilitation,
satisfaction and guarantees of non-repetition.

19. Restitution should, whenever possible, restore the victim to the original
situation before the gross violations of international human rights law or serious
violations of international humanitarian law occurred. Restitution includes, as
appropriate: restoration of liberty, enjoyment of human rights, identity, family life
and citizenship, return to one’s place of residence, restoration of employment and
return of property.

20. Compensation should be provided for any economically assessable damage, as
appropriate and proportional to the gravity of the violation and the circumstances of
each case, resulting from gross violations of international human rights law and
serious violations of international humanitarian law, such as:

(a) Physical or mental harm;
(b) Lost opportunities, including employment, education and social benefits;

(c) Material damages and loss of earnings, including loss of earning
potential;

(d) Moral damage;
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(e) Costs required for legal or expert assistance, medicine and medical
services, and psychological and social services.

21. Rehabilitation should include medical and psychological care as well as legal
and social services.

22. Satisfaction should include, where applicable, any or all of the following:
(a) Effective measures aimed at the cessation of continuing violations;

(b) Verification of the facts and full and public disclosure of the truth to the
extent that such disclosure does not cause further harm or threaten the safety and
interests of the victim, the victim’s relatives, witnesses, or persons who have
intervened to assist the victim or prevent the occurrence of further violations;

(c) The search for the whereabouts of the disappeared, for the identities of
the children abducted, and for the bodies of those killed, and assistance in the
recovery, identification and reburial of the bodies in accordance with the expressed
or presumed wish of the victims, or the cultural practices of the families and
communities;

(d) An official declaration or a judicial decision restoring the dignity, the
reputation and the rights of the victim and of persons closely connected with the
victim;

(e) Public apology, including acknowledgement of the facts and acceptance
of responsibility;

(f) Judicial and administrative sanctions against persons liable for the
violations;

(g) Commemorations and tributes to the victims;

(h) Inclusion of an accurate account of the violations that occurred in
international human rights law and international humanitarian law training and in
educational material at all levels.

23.  Guarantees of non-repetition should include, where applicable, any or all of
the following measures, which will also contribute to prevention:

(a) Ensuring effective civilian control of military and security forces;

(b) Ensuring that all civilian and military proceedings abide by international
standards of due process, fairness and impartiality;

(¢) Strengthening the independence of the judiciary;

(d) Protecting persons in the legal, medical and health-care professions, the
media and other related professions, and human rights defenders;

(e) Providing, on a priority and continued basis, human rights and
international humanitarian law education to all sectors of society and training for
law enforcement officials as well as military and security forces;

(f) Promoting the observance of codes of conduct and ethical norms, in
particular international standards, by public servants, including law enforcement,
correctional, media, medical, psychological, social service and military personnel,
as well as by economic enterprises;

(g) Promoting mechanisms for preventing and monitoring social conflicts
and their resolution;
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(h) Reviewing and reforming laws contributing to or allowing gross
violations of international human rights law and serious violations of international
humanitarian law.

X. Access to relevant information concerning violations and reparation
mechanisms

24. States should develop means of informing the general public and, in particular,
victims of gross violations of international human rights law and serious violations
of international humanitarian law of the rights and remedies addressed by these
Basic Principles and Guidelines and of all available legal, medical, psychological,
social, administrative and all other services to which victims may have a right of
access. Moreover, victims and their representatives should be entitled to seek and
obtain information on the causes leading to their victimization and on the causes and
conditions pertaining to the gross violations of international human rights law and
serious violations of international humanitarian law and to learn the truth in regard
to these violations.

XI. Non-discrimination

25. The application and interpretation of these Basic Principles and Guidelines
must be consistent with international human rights law and international
humanitarian law and be without any discrimination of any kind or on any ground,
without exception.

XII. Non-derogation

26. Nothing in these Basic Principles and Guidelines shall be construed as
restricting or derogating from any rights or obligations arising under domestic and
international law. In particular, it is understood that the present Basic Principles and
Guidelines are without prejudice to the right to a remedy and reparation for victims
of all violations of international human rights law and international humanitarian
law. It is further understood that these Basic Principles and Guidelines are without
prejudice to special rules of international law.

XIII. Rights of others

27. Nothing in this document is to be construed as derogating from internationally
or nationally protected rights of others, in particular the right of an accused person
to benefit from applicable standards of due process.
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Progress report of the Special Rapporteur on the situation of
human rights in Myanmar, Tomas Ojea Quintana*

Summary

The present report, submitted pursuant to Human Rights Council resolution 10/27,
covers human rights developments in Myanmar since the Special Rapporteur’s second
report to the Human Rights Council (A/HRC/10/19) and the submission of his report to the
General Assembly (A/64/318) in October 2009.

The Special Rapporteur has travelled to Myanmar three times. He conducted his
third country visit from 15 to 19 February 2010 at the invitation of the Government, which
had postponed planned visits several times.

The present report elaborates on the issues related to the protection of human rights.
The Security Council, the Secretary-General, the Human Rights Council, Government
representatives from many nations, Nobel laureates and other respected leaders have all
called for the release of Aung San Suu Kyi and the more than 2,100 prisoners of
conscience. However, the Government of Myanmar has not yet met this important step in
its preparations for transition to democracy in the lead-up to the 2010 election. Likewise,
the international community has urged the Government of Myanmar to announce an
election date and an electoral framework that adheres to international standards for a free,
fair, participatory and transparent election process. The basic rights to food, shelter, health
and education, which are not only human rights in and of themselves, but are also essential
for the exercise of other human rights, are denied to far too many of the people of
Myanmar. At the same time, conflicts along the border areas continue to abet serious
human rights abuses against civilian populations, including the ongoing recruitment of
child soldiers. The Special Rapporteur is deeply concerned about the systematic and
endemic discrimination faced by the Muslim community in Northern Rakhine State. This
discrimination, which is framed as an immigration problem, leads to basic and fundamental
human rights being denied to this population. Measures taken against this population

* The present report was submitted after the deadline in order to include the most recent information
gathered during the Special Rapporteur’s mission to Myanmar from 15 to 19 February 2010.
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include the restriction of movement, limitations on permission to marry, and forced labour.

As the Special Rapporteur stated in previous reports, there is a pattern of gross and
systematic violation of human rights which has been in place for many years and still
continues. Given the extent and persistence of the problem, and the lack of accountability,
there is an indication that those human rights violations are the result of a State policy,
originating from decisions by authorities in the executive, military and judiciary at all
levels. The Government of Myanmar needs to take prompt and effective measures to
investigate these facts.

GE.10-11915
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I1.

Introduction

1. The mandate of the Special Rapporteur on the situation of human rights in Myanmar
was established pursuant to resolution 1992/58 of the Commission on Human Rights, and
most recently extended by Human Rights Council resolution 7/32. The current Special
Rapporteur on the situation of human rights in Myanmar, Toméas Ojea Quintana
(Argentina), officially assumed the function on 1 May 2008.

2. The present report is submitted pursuant to Human Rights Council resolution 10/27
and covers human rights developments in Myanmar since the Special Rapporteur’s second
report to the Human Rights Council (A/HRC/10/19) and the submission of his report to the
General Assembly (A/64/318) in October 2009.

3. Engagement with Myanmar by the international community has improved with
some notable shifts from long-standing policies of isolating the Government of Myanmar.
With the launch of the new human rights mechanism of the Association of Southeast Asian
Nations (ASEAN), namely, the ASEAN Intergovernmental Commission on Human Rights,
the Government of Myanmar is presented with another forum to address human rights
concerns. The Special Rapporteur hopes that engagement, at all levels, will bring the
improvement of human rights in Myanmar.

4. The Government of Myanmar has reiterated that national elections, planned for 2010
as part of the seven-step road map to democracy to which the Myanmar authorities have
committed, will go ahead. As of 5 March 2010, neither the election date nor the election
law had been announced, and restrictions to freedoms of expression, assembly and
association had not been lifted. The Special Rapporteur regrets that during his mission in
February 2010 no further information was provided on the election date or the electoral
framework. This election is an important opportunity for the Government to show its
commitment to international human rights standards and democratic values, however, the
ongoing delay offers serious doubts about the possibility to provide adequate time for
examination of the electoral framework and preparation by all parties to fairly contest the
clections.

5. The Security Council, the Secretary-General, the Human Rights Council,
representatives of many States, Nobel laureates and other respected leaders have all called
for the release of Aung San Suu Kyi and the more than 2,100 prisoners of conscience,
particularly in the light of the expected upcoming elections. However, the Government of
Myanmar has not yet met this important step in its preparations for transition to democracy.

6. The Special Rapporteur would like to thank the Office of the United Nations High
Commissioner for Human Rights (OHCHR), in particular at Headquarters, in Bangkok and
in New York, for assisting him in discharging his mandate. These thanks are also extended
to the United Nations Country Team in Myanmar.

Methodology and activities of the special rapporteur

7. Since taking up the mandate in May 2008, the Special Rapporteur has adopted an
open and clear approach to working towards the promotion and protection of human rights
in Myanmar, including working in a cooperative manner with the Government to assist in
the realization of those rights. He explained the approach in his first report to the Human
Rights Council in June 2008 (A/HRC/8/12) and reiterated it in his statements to the Human
Rights Council (A/HRC/10/19) and the General Assembly (A/64/318). The Special
Rapporteur intends to continue with this approach.

GE.10-11915
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8. The Special Rapporteur conducted his third country visit from 15 to 19 February
2010 at the invitation of the Government, which had postponed planned visits several times.
His previous two missions were carried out from 3 to 7 August 2008 and from 14 to 19
February 2009.

9. As in the past, the Special Rapporteur was provided with his mission programme on
a daily basis. The length of the mission agreed by the Government was only five days,
during which time the Special Rapporteur visited Rakhine State, including the Sittwe and
Buthidaung prisons, and met with state authorities, members of the Nasaka (Myanmar’s
border and immigration forces) and Muslim community leaders. In Nay Pyi Taw, he met
with the Ministers of Home Affairs and Labour, the Chief Justice and Attorney General, the
Chief of Police and the governmental human rights body. In Yangon he visited Insein
Prison and met with political party and ethnic nationality leaders, and the judges and
lawyers involved in the most recent trial of Daw Aung San Suu Kyi.

10.  With a view to gathering all relevant information on the country and maintaining an
impartial and balanced approach, in addition to meeting with the authorities of Myanmar
during missions, the Special Rapporteur keeps in contact with all those working on
Myanmar — individuals, non-governmental organizations (NGOs) and diplomatic missions.
He consults with countries in the region, especially ASEAN members given the important
role they play in relation to Myanmar.

11.  The Special Rapporteur met with the Secretary-General in October 2009, and is in
regular contact with the office of his Special Adviser on Myanmar. In New York, the
Special Rapporteur also met with the Special Adviser for the Responsibility to Protect, and
representatives of the Office of the Special Representative of the Secretary-General for
Children and Armed Conflict and the Office of the Special Adviser on the Prevention of
Genocide.

12.  Between 1 August 2009 and 13 January 2010, the Special Rapporteur sent five
communications to the Government of Myanmar regarding particular cases of alleged
human rights violations. He sent those letters of allegation and urgent appeals jointly with
other special procedures mandate holders, and he has received replies to two of those
communications.

Human rights issues

13.  The human rights issues confronting Myanmar are many, complex and
interdependent. At the centre of the daunting challenges to the full realization of human
rights in the country is the pattern of widespread and systematic violations which has
existed for many years and still persists. The prevailing culture of impunity, in fact, is a
necessary consequence of the lack of accountability for grave human rights violations when
they do occur. The lack of independence of the judiciary and weak rule of law are also
preconditions for this pattern. The large number of prisoners of conscience in Myanmar
demonstrates the abrogation of the fundamental rights to freedom of expression, assembly
and association. The plight of ethnic minorities and civilians along the country’s border
areas who are subject to discrimination and grave human rights abuses has continued for
too long, due to the prevailing culture of impunity.

14.  Recommendations made by the international community, including the four core
human rights elements proposed by the Special Rapporteur, remain largely outstanding.
Substantive action by the Government on the four core human rights elements would be
necessary for the democratic transition to which Myanmar has committed. The four core
human rights elements are: the release of all prisoners of conscience; review and reform of
specific national legislation, in compliance with international human rights standards;
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the military and police including respecting international human rights and humanitarian
law and establishing a permanent and meaningful training programme on human rights.
A. Situation of prisoners of conscience and conditions of detention

15.  The Special Rapporteur has repeatedly expressed grave concerns about the house
arrest of Daw Aung San Suu Kyi and the high number of prisoners of conscience and has
called for the release of all prisoners of conscience without delay and without conditions.
He recalls that one of the four core human rights elements that he proposed to the
authorities is the progressive release of prisoners of conscience before the announced 2010
elections. Nevertheless, during his recent mission, the Special Rapporteur did not receive
any indication that the Government is willing to release all prisoners of conscience. The
Government of Myanmar does not accept that there are any prisoners of conscience in
Myanmar. While there was a release of 131 prisoners of conscience in September 2009 and
29 prisoners in February 2009, these figures lack proportionality to the more than 2,100
prisoners of conscience who remain detained. In fact, the number of prisoners of conscience
has nearly doubled in the past two years. These prisoners come from all walks of life, and
include monks, students, teachers, lawyers, journalists and political activists. Some have
spent many years in prison and continue to suffer under long sentences.

16.  In order to move forward concretely and urgently on the release of prisoners of
conscience, the Special Rapporteur reiterates the proposal he put forward to the authorities
to begin with certain categories of prisoners such as the elderly, those with health
limitations, long-serving prisoners and women who have children. The Special Rapporteur
wishes to underline the utmost urgency of the release of those prisoners whose lives are at
risk if proper medical attention is not received, including those who have endured torture
and ill-treatment during years in detention in harsh conditions. There are reportedly 130
prisoners of conscience in poor health, 19 of them requiring urgent medical treatment.

17.  Over 260 sentenced prisoners have been transferred to prisons far from their
hometowns, in isolated areas around the country, making it difficult for their families to
ensure regular visits. At least 47 of them — including Htay Kywe, Min Ko Naing, Su Su
Nway and Zarganar — have been transferred to prisons over 1,000 km away from their
families. The impossibility to see each other on a regular basis can have a psychological
impact on both the prisoners and their families. A number of prisoners have been
transferred to other prisons without their families being notified, such that the families lose
track of the prisoner’s whereabouts. There are serious concerns for the health and well-
being of prisoners of conscience who are unable to receive family visits as they do not
receive important supplementary food or medicines.

18.  The Special Rapporteur has noted previously the importance of financial support
that the International Committee of the Red Cross provides families so they can visit their
detained relatives. He again invites the authorities to re-engage with the International
Committee in order for it to conduct prison visits, in accordance with its established
mandate, which have been suspended since December 2005.

19.  On his latest mission, the Special Rapporteur was allowed to visit three prisons —
Sittwe, Buthidaung and Insein — where he met with 14 prisoners of conscience and one
former child soldier. While serious concerns on prison conditions remain, such as
inadequate water and food rations and extortion by prison staff, the Special Rapporteur
understands that the conditions in both Buthidaung and Insein had improved over the past
few months. The Special Rapporteur would like to encourage the authorities to continue
these efforts throughout the prison system. He invites the authorities to address effectively
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the requests of prisoners who staged hunger strikes in Insein and in Buthidaung in February
2010 for better food and health care as well as for reading and writing material.

20.  There are 44 prisons in Myanmar and at least 50 labour camps. Some do not have a
prison hospital, and at least 12 of the prisons do not even have a prison doctor.

21.  In this regard the Special Rapporteur would like to draw attention to the Standard
Minimum Rules for the Treatment of Prisoners, which provide for, among other things: the
services of a qualified medical officer within prisons or detention facilities; the transfer of
prisoners and detainees who require specialist treatment to specialized institutions or to
civil hospitals; and the provision of sufficiently nutritious food for prisoners.

22.  These provisions are still not being met in Myanmar as some of the prison facilities
do not have a prison doctor, and prisoners in many cases have to purchase their own
medicines beyond basic pain relief pills or pay for outside treatments. The Body of
Principles for the Protection of All Persons under Any Form of Detention or Imprisonment
also provides that “medical care and treatment shall be provided whenever necessary” (art.
24).

23.  On 16 October 2009 the Special Rapporteur on the situation of human rights in
Myanmar along with the Special Rapporteurs on torture and other cruel, inhuman or
degrading treatment or punishment, on the promotion and protection of the right to freedom
of opinion and expression, on the situation of human rights defenders and on the right of
everyone to the enjoyment of the highest attainable standard of physical and mental health,
and the Chairperson of the Working Group on Arbitrary Detention, wrote to the
Government regarding the case of Hla Myo Naung, who has been at serious risk of total
blindness unless he receives specialist medical treatment. He had already been the subject
of a joint urgent appeal addressed on 5 November 2008. Hla Myo Naung had participated
in demonstrations against the fuel price hike in August 2007 and was the main
spokesperson for the 88 Generation Students. He was arrested on 10 October 2007,
sentenced to a prison term of 65 years and 6 months in November 2008, and transferred to
the remote Myitkyina prison shortly afterwards. An unsuccessful eye surgery was
conducted while he was in detention and led to the loss of vision in one eye. He later began
to experience the same symptoms in his functional eye that had led to blindness in the other
eye. He is known to be suffering from keratitis and corneal opacity. No reply has been
provided by the Government of Myanmar.

24.  The Special Rapporteur continues to receive reports on the alarmingly high number
of deaths in prison. While official statistics have not been made available, it appears that
both prisoners of conscience and regular prisoners are subject to conditions that lead to
death.

25.  Reports suggest that 143 prisoners of conscience have died in prison since 1988.
Reports suggest that some prisoners died in prison from internal injuries that they sustained
in interrogation camps and police stations where they were subject to brutal torture-like
beating and kicking. Often, the bodies of the prisoners of conscience are cremated before
the family can view them.

26.  Itis reported that in Sittwe Prison authorities register deaths of prisoners in prison as
having taken place on the way to Sittwe General Hospital during the transfer process. In
November 2009, four prisoners died in Sittwe Prison: Myo Kyaw, Daw Aung Tha Paing, U
Sate Taung and Abu Ahlong.

27.  Deprivation of food and water as punishment are reported to continue in Myanmar’s
prisons. The State has the responsibility to ensure the protection and proper treatment of
those put in detention, including providing adequate food and medical care in accordance
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with universally accepted standards and the principles contained in international human
rights instruments.

28.  According to media reports six prisoners died in Insein Prison in Yangon during the
week of 28 October — 4 November 2009. According to reliable sources they are: U Win
Aung, former Foreign Minister U Win Aung, Ma Thida Soe from Pazuntaung, Mayanthee
from Mingaladon, Ko Phyo, Myint Wei and Pho Si.

29.  The Special Rapporteur wishes to remind the Government of Myanmar that the State
has the responsibility to ensure adequate budget allocation to prisons to ensure proper
health facilities and conditions.

30.  On 23 December 2009 Tin Tin Htwe Ma Pae, aged 38, died in Insein Prison from a
burst aneurysm. She was sentenced along with 14 other political activists because of their
involvement in the 2007 demonstrations on 24 November 2007, under sections 332
(hindering a public servant from carrying out their duty) and 294 (covering obscene acts
and songs in public), to three years and three months with hard labour. She is the third
prisoner of conscience to die in prison in 2009.

31.  International standards require that an inquiry into the cause of death be held by a
judicial or other authority and that the findings of such inquiry be made available upon
request. The authorities must ensure that each death in detention is fully investigated, that
causes for deaths identified, that families are informed in timely fashion, that lessons are
learned and that accountability is clearly established. The Special Rapporteur urges the
Government to investigate all deaths of those in detention.

32.  On 29 September 2009, the Special Rapporteur on the human rights situation in
Myanmar, along with the Special Rapporteur on the question of torture and the Chairperson
of the Working Group on Arbitrary Detention, wrote to the Government regarding the case
of Kyaw Zaw Lwin (a.k.a. Nyi Nyi Aung). On 3 September, Kyaw Zaw Lwin was arrested
and taken to Insein Prison in Yangon. During his interrogation, he was subject to ill-
treatment. On 16 December, the same group sent a follow-up letter to the Government. He
was originally accused of entering the country with the intention to prompt unrest in the
nation. The Government of Myanmar replied on 8 February 2010 that Kyaw Zaw Lwin was
found guilty of forging a national identity card, failing to declare currency at customs, and
failing to renounce his Myanmar citizenship, and he was sentenced to five years in prison.

33.  Of serious concern to the Special Rapporteur are reports that prisoners of conscience
are subject to torture during the interrogation period and in detention. According to
testimonies from prisoners of conscience who were released, there are systematic patterns
of abuse and torture of detainees. Various forms of physical, psychological and sexual
abuse by officials have been detailed in reports. Deliberately poor prison conditions
combined with purposeful medical negligence cause extreme suffering of prisoners.

34.  The Special Rapporteur would like to stress the importance of the need for human
rights training for the military and prison staff to ensure their awareness of and compliance
with international standards and rules for the treatment of prisoners. This is part of one of
the four core human rights elements. During his meeting with the Chief of Police, the
Special Rapporteur was told that the Government has started a training programme on
human rights for new recruits at the township level. The Special Rapporteur did not receive
substantive details about the training programmes and would welcome more information
from the authorities.

GE.10-11915
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Due process of law

35.  Another core human rights element recommended to the Government by the Special
Rapporteur is the establishment of an independent and impartial judiciary. Without such a
judiciary, Myanmar does not have functioning rule of law. The current system of
administration of justice is seriously flawed.

36.  The Special Rapporteur notes that the Constitution of Myanmar (2008), in chapter 1,
paragraph 19, establishes important judicial principles: (a) to administer justice
independently according to the law; (b) to dispense justice in open court unless otherwise
prohibited by the law; (c) to guarantee in all cases the right of defence and the right of
appeal under the law. However, in reality, many trials are conducted behind closed doors
within prison compounds, without legal representation, without the presence or knowledge
of their family members, without proof of evidence or with defective evidence, and
pursuant to arbitrary decisions of the judges.

37.  The Special Rapporteur draws the attention of the Myanmar authorities to the
existence of a body of internationally accepted standards and principles in the area of
human rights in the administration of justice, including the treatment of prisoners, role of
lawyers, role of prosecutors, independence of the judiciary and conduct of law enforcement
officials, which must guide the authorities to ensure fair trials and due process of law. The
Special Rapporteur underlines the necessity of legal reform through review of legislation
and procedures to ensure conformity with human rights standards and respect for the basic
principles of the presumption of innocence, due process of the law and independence of the
judiciary.

38.  Defence lawyers face great difficulties ranging from not being informed of the dates
and venues of the trials, to not being allowed to meet the detainees in private in advance of
the trials. The right to defence through proper legal representation has to be ensured in law
as well as in practice. Lawyers must be allowed to defend clients without harassment and
without the threat of charges for the contempt of court. However, the Special Rapporteur
has continued to receive disturbing information on the conviction of defence lawyers for
contempt of court. The Contempt of Court Act (1926) contains such brief and broad
formulations that it is open for any arbitrary interpretations. Some 11 lawyers are currently
imprisoned. In this regard, the Special Rapporteur would like to flag to the Government the
Basic Principles on the Role of Lawyers.

39.  The Special Rapporteur repeats his call for the termination of the detention of Daw
Aung San Suu Kyi under house arrest, which is in contravention to international and
domestic law. He regrets the decision of the Supreme Court to reject her appeal against her
house arrest on 26 February 2010. He regrets also that the Government did not grant his
special request to meet with Daw Aung San Suu Kyi on his third mission.

40.  While the Special Rapporteur again commends the Government for the effective
moratorium on the use of death penalty, he regrets that lower courts continue to hand down
death sentences. During his last mission, the Special Rapporteur raised this issue with the
Attorney General and Chief Justice as a step backwards for Myanmar.

41.  The Special Rapporteur is also deeply concerned about reports that Aung Ko Htay, a
child soldier, now aged 16, has been sentenced to death for involvement in the killing of a
soldier during a fight. He was recruited into the army when he was 14 years old. The
Convention on the Rights of the Child, to which Myanmar is a State party, prohibits the
execution of people for offences committed under the age of 18. According to the country’s
Child Law (1993), chapter XVIII, article 71, a child should not be punished by death or
imprisonment exceeding 10 years.
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42.  During the Special Rapporteur’s second mission to Myanmar, the Chief Justice
accepted his recommendation to engage with the Special Rapporteur on the independence
of judges and lawyers. However, when the latter sent a visit request in March 2009, the
Government replied in April that it had other commitments. The Special Rapporteur on the
situation of human rights in Myanmar again raised this recommendation on his third
mission. The Chief Justice again said that the Government of Myanmar would welcome the
Special Rapporteur on the independence of judges and lawyers. Such a mission would be an
indication of seriousness in addressing the problem of judicial independence and
impartiality.

Freedom of expression, assembly and association in the light of the 2010
elections

43.  The freedom of opinion and expression, as well as, freedom of assembly and
association are fundamental rights enshrined in the UDHR and are guaranteed by
international human rights treaties including those to which Myanmar is a State party,
namely, the Convention on the Rights of the Child, the Convention on the Elimination of
All Forms of Discrimination against Women, and the Convention concerning Freedom of
Association and Protection of the Right to Organize, 1948 (No. 87) of the International
Labour Organization (ILO). These freedoms are essential for the functioning of a
democratic society, critical for the organization of meaningful and credible elections, and
necessary for reflecting the diversity of a multi-ethnic society. They are exercised through
the existence of an independent media, vibrant civil society and independent trade unions.

44.  As 2010 is the year announced for holding national elections, freedom of opinion
and expression, as well as assembly and association, are more necessary than ever. The
elections cannot be free, fair, transparent and inclusive, in accordance with international
standards, without those freedoms. At present essential conditions allowing for the exercise
of these rights do not exist in Myanmar. Dissenting voices are not allowed, and all
publications are subject to censorship by the Press Scrutiny and Registration Board of the
Ministry of Information. Other censorship boards exercise control in the field of arts and
culture. Journalists exercise a high level of self-censorship in order to survive or otherwise
risk seeing their licences revoked as has happened to many journals and magazines.

45.  There are currently at least 12 journalists and many more bloggers in prison. In
effect, many of the other prisoners of conscience are incarcerated for offences that are
linked to a denial of this freedom, or sometimes charged for completely unrelated offences.

46.  In its resolution 64/238, the General Assembly strongly calls upon the Government
of Myanmar to lift restrictions on the freedom of assembly, association, movement and
freedom of expression, including for free and independent media, including through the
openly available and accessible use of Internet and mobile telephone services, and ending
the use of censorship. In his previous report, the Special Rapporteur indicated several
domestic laws that restrict the principles of freedom of association and assembly: most
importantly, the Unlawful Association Act (1908), the State Protection Act (1975), as well
as sections 143, 145, 152, 505, 505 (b) and 295 (A) of the Penal Code.

47.  These laws continue to be used to restrict freedom of expression and association.
With regard to freedom of opinion and expression, the Television and Video Law (1985),
the Motion Picture Law (1996), the Computer Science Development Law (1996),
Electronic Transactions Law (2004) and the Printers and Publishers Registration Act (1962)
are being used to censor the media.

48. It is important to note that these laws are in contravention of international law, inter
alia articles 19 and 20 of the Universal Declaration of Human Rights, articles 13 and 15 of
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the Convention on the Rights of the Child, as well as ILO Convention 87, to which
Myanmar is a State party, and which explicitly calls upon Governments to ensure the full
enjoyment of freedom of expression and association. As a State party to these conventions
and a Member State of the United Nations, the Government of Myanmar should ensure
compliance of domestic laws with its international obligations.

49. A review of national laws to ensure they are in compliance with international
standards is one of the Special Rapporteur’s four core human rights elements. According to
the Attorney General, the Government has been reviewing national legislation and has
found that half are not in line with the new Constitution, and 50 laws will be deleted. Some
laws remain to be reviewed, but that should be completed before the end of the year. No
details were provided on the specific laws mentioned above, which the Special Rapporteur
enquired about during his third mission.

50.  The Special Rapporteur has received information that several journalists have been
convicted under the Electronic Transactions Law and the Television and Video Law. He
remains concerned about restrictions on the media, including censorship of newspapers, the
Internet and other sources of information, and the threatening of journalists with heavy
prison sentences under the above-mentioned laws. Win Zaw Naing, 24, has been held since
December 2009 by police in the Yangon district of Kyauktada, where he has not been
allowed to see a lawyer. He was arrested under article 33 (a) of the Electronic Transactions
Law, which provides for sentences of up to 15 years in prison. He was arrested for posting
photos of the September 2007 protests, including of Buddhist monks, on his blog.
According to reports, freelance reporter Hla Hla Win, age 25, was arrested in September
2009 after visiting a Buddhist monastery in the northern town of Pakokku. She was
sentenced to 20 years in prison on 31 December 2009 for an alleged violation of the
Electronics Transactions Law. A man accompanying her was sentenced to 26 years in jail.

51.  In Sittwe prison, the Special Rapporteur met Aung Tun Myint, age 33, a video
journalist, who was arrested in 2008 for filming outside a polling station during the
referendum on the new Constitution. Although the polling station was in Yangon, which is
not near any border, he was sentenced to three years in prison under charges related to the
immigration act. His three video cameras and mobile phone were confiscated, and he lost
his work including interviews from the Cyclone Nargis aftermath.

52. The Special Rapporteur has continued to receive information about ongoing
restrictions on the right to form trade unions. Several individuals have been detained,
convicted and sentenced to long terms in prison for their association with trade unions,
including the banned Federation of Trade Unions of Burma.

53.  In Buthidaung Prison, the Special Rapporteur met Kyaw Min, age 23, who received
a 28-year sentence for his activities related to organizing workers. He noted that everything
he and his colleagues did was within the bounds of the law.

54.  The Special Rapporteur was informed by the Minister of Labour of discussions
between the Government and ILO about assistance in drafting a trade union act. The
Special Rapporteur welcomes this initiative and hopes that the law will conform to
international standards.

55.  The continuous building of democracy, which is the aim of the seven-step road map
as declared by the Government, requires the active participation of civil society including
independent NGOs. Organized groups such as associations of monks, students and human
rights defenders have been harshly suppressed. Currently some 500 monks and students
remain imprisoned. The well known 88 Generation Students group has been punished most
severely for advocating peaceful democratic changes. Many of its prominent members have
been arrested and sentenced to lengthy prison terms. During his last mission, the Special
Rapporteur met two of its leaders, Htay Kywe in Buthidaung and Than Tin in Sittwe,
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serving 65-year sentences far from their homes. Prisoners of conscience like these who
believe in peaceful national reconciliation and democratic changes must be released to play
a legitimate and important role in the upcoming elections.

56.  On 3 August 2009, the Special Rapporteur, along with the Special Rapporteur on the
situation of human rights defenders and the Chairperson for the Working Group on
Arbitrary Detention, wrote an urgent appeal regarding the arrest and detention of 27
members of the National League for Democracy. Three other members of the League were
arrested around the same time, but later released. The Government responded on 29
November that these members were attempting to create unrest and were questioned by the
police and released on the same day. In section 151 of the Code of Criminal Procedure, it is
provided that a police officer has the right to arrest any person who intends to commit a
crime without an order and warrant issued by a criminal judge if it appears to the police
officer that there is no other way to prevent the crime.

The Constitution and transition to democracy

57.  The Special Rapporteur has previously noted the problem of impunity in Myanmar,
and he has called for prompt measures to establish accountability and responsibility with
regard to widespread and systematic human rights abuses. The Constitution contains one
article in chapter XIV on transitory provisions which could be seen to enshrine impunity
through permanent amnesties for crimes committed by military leaders and civilian
personnel and requires clarification. Article 445 states that “no proceeding shall be
instituted against the said Councils [State Law and Order Restoration Council and the State
Peace and Development Council] or any member thereof or any member of the
Government, in respect of any act done in the execution of their respective duties”.

58.  Article 352 states that “the Union shall, upon specified qualifications being fulfilled,
in appointing or assigning duties to civil service personnel, not discriminate for or against
any citizen of the Republic of the Union of Myanmar, based on race, birth, religion, and
sex. However, nothing in this Section shall prevent appointment of men to the positions that
are suitable for men only”. The Committee on the Elimination of Discrimination against
Women in reviewing the periodic report submitted by Myanmar in November 2008
expressed concern that this and other provisions in the new Constitution may be
incompatible with the Convention.

59.  The provisions in the Constitution are currently confined to citizens, and the very
restricted requirement of having both parents as nationals of the country for citizenship will
render some people stateless. It is estimated that there are over 723,000 people without
citizenship in Myanmar.

60. The Special Rapporteur notes that it is important to recognize that under
international human rights law, some fundamental rights are non-derogable and that the
derogation of certain rights in case of declared emergencies is clearly defined. In addition,
he wishes to reiterate the principles he has outlined with regard to restrictions on the
enjoyment of human rights. They shall (a) be defined by law, (b) be imposed for one or
more specific legitimate purposes, and (c) be necessary for one or more of these purposes in
a democratic society, including proportionality. Any limitation which does not follow these
requirements and jeopardizes the essence of the right with vague, broad and/or sweeping
formulas, would contravene the principles of legality and international human rights law.
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Protection of civilians

61.  The Special Rapporteur remains deeply concerned about ongoing conflict in border
areas, particularly in eastern Myanmar. Since 1996, up to 1 million people in Myanmar,
half of them in the eastern part of the country, have been displaced. Entire communities
have been forced to relocate and their houses and food supplies burned to prevent their
return. Those who refuse forced relocations and choose to hide risk military attacks. While
the number of conflict-affected areas has been reduced with ceasefire agreements, armed
clashes affecting civilians caught in the middle continue to be reported.

62. It is estimated that there are over 184,000 refugees originating from Myanmar. An
estimated 2 million migrants from Myanmar are currently found in Thailand. Thousands of
ethnic Chin have crossed the border to the State of Mizoram in India, where some 75,000—
100,000 undocumented Chin from Myanmar live. Muslim residents from Northern Rakhine
State of Myanmar continue to seek asylum in neighbouring countries and beyond.
Approximately 28,000 are residing in two refugee camps in Bangladesh and have been
there since 1991 in addition to about 100,000-200,000' residing in Bangladesh with no
legal status. There are also some 40,000 individuals of concern from Myanmar in Malaysia.

63.  The presence and conduct of the military are central to the plight of these civilians.
Military operations have placed a particularly heavy burden on rural populations, affecting
their ability to sustain livelihoods. There have been numerous and frequent reports of
civilians being forced to serve as porters and guides for the military, to build and maintain
roads, to construct military camps and to labour for infrastructure projects. Cases of rape
and sexual violence, many of them against young girls and adolescents, have been reported
by human rights organizations over the past years as committed by military personnel. As
with all allegations of serious human rights violations, proper investigations must be
conducted and justice provided to the victims.

64.  While civilians living in conflict affected areas live in fear of being suspected as
sympathizers of armed rebel groups, they are also vulnerable to abuses by some rebel
groups.

65.  The Special Rapporteur is alarmed by the dire human rights situation in Shan State.
Since 27 July 2009, it is reported that the military have burned down over 500 houses and
scores of granaries, and forcibly relocated almost 40 villages, mostly in the Laikha
township. According to reports, over 100 villagers, both men and women, have been
arrested and tortured. At least three villagers have been killed. This would be the largest
forced relocation since 1996—1998, when over 300,000 villagers in southern and central
Shan State were displaced.

66.  Battles between Government forces and ethnic groups in Shan State in August 2009
and along the Thai border region in June 2009 have raised serious concerns about security
both inside Myanmar and its spillover effects in neighbouring countries. As many as 37,000
people may have fled into Nansan County in China to flee fighting between Myanmar
Government troops and Kokang fighters. Despite Government control of the Kokang
territory following these battles, the situation in north-eastern Myanmar remains tense
according to reports received by the Special Rapporteur.

67.  The Special Rapporteur is seriously concerned about the continuing armed conflict
in Kayin State, which severely affects the civilian population. It has been reported that in
Hsaw Law Kho village, three villagers were killed and over a dozen more tortured by

! According to estimates of the Government of Bangladesh.
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Infantry Battalion No. 48, in the Than Tha Bin Township in the Pegu Division on 5
November 2009.

68. The Special Rapporteur reminds the Government of its obligations to fully
implement Legislative Order No. 1/1999 on the Eradication of Forced Labour. The Special
Rapporteur has received specific reports about human rights abuses in relation to extractive
industry projects.

69.  The Special Rapporteur urges the Government and all armed groups to ensure the
protection of civilians, in particular children and women, during armed conflict. In this
regard, recruitment of child soldiers, displacement of villagers, the use of anti-personnel
landmines and the forced labour of civilians should stop without any delay.

70.  He calls upon the Government to abide by international humanitarian law, especially
the four Geneva Conventions to which Myanmar is a party. In particular, article 3 of the
Geneva Conventions provides for the protection of civilians from inhumane treatment and
violence to life and person.

71.  Since 2000, the Security Council has passed four resolutions finding that the
growing use of violence against women in situations of armed conflict threatens
international peace and security. Resolutions 1325, 1820, 1888 and 1889 require that
specific measures be taken to ensure women’s right to equality and justice both during and
after conflict.

72.  The Committee on the Elimination of Discrimination against Women has expressed
deep concern at the high prevalence of sexual and other forms of violence, including rape,
perpetrated against rural women from the Shan, Mon, Karen, Palaung and Chin ethnic
groups by members of armed forces. The Committee also expressed concern at the apparent
impunity of the perpetrators of such violence, although a few cases have been prosecuted,
and at reports of threats against and intimidation and punishment of the victims.

73.  The use of anti-personnel mines along Myanmar’s border areas, particularly in the
east, endangers villagers. Both the military and non-State armed groups use anti-personnel
mines. It is reported that from May until June 2009 and again since September the
Democratic Karen Buddhist Army has increased the number of landmines it has placed in
civilian areas throughout the Bu Tho and Dweh Loh townships. According to the
information, villagers are not being notified of the location of the new landmines, which are
on busy paths used by villagers, in farm field huts, around paddy fields and along the banks
of canals.

74.  Of grave concern are reports that civilians are forced by the military to clear brush in
suspected mined areas or to serve as porters for the military in areas where there is a mine
hazard. According to sources, civilians have been ordered to remove mines without training
or protective equipment or to repair fences of mined areas, which have caused serious
casualties. The Special Rapporteur calls for a moratorium on the use of landmines and for
Myanmar to accede to the Convention on the Prohibition of the Use, Stockpiling,
Production and Transfer of Anti-Personnel Mines and on their Destruction (1997), which
some 156 states have already ratified, acceded to, accepted or approved. He encourages the
authorities to seek effective international cooperation and support in order to begin
demining efforts and to provide support to victims of landmines.

75.  The Special Rapporteur commends the efforts of the Committee on the Prevention
of Military Recruitment of Underage Children, which include: the education of officers,
military personnel and communities on the law regarding recruitment of underage children
and the purpose and activities of the Committee; training on adhering to the law;
discharging soldiers who were found to be underage; and investigating complaints received
from ILO on forced military recruitment. Nevertheless, reports from numerous reliable
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sources of ongoing recruitment and the estimates of upwards of thousands of underage
soldiers call for increased measures against recruiting officers and generals.

76.  Despite measures by the Government of Myanmar to prevent and halt the
recruitment and use of child soldiers, these practices still persist in the military and by non-
State actors. Children from vulnerable poor families are particularly at risk of being lured
into the military with promises of jobs and food. There have been reports of threats of
arrests to children who refuse to join the military.

77.  In 2009, ILO received 78 complaints concerning underage recruitment, of which 34
led to releases that year; an additional 10 complaints received in 2008 led to discharges in
2009. According to information received by the Special Rapporteur, the Government has
released 278 child soldiers.

78.  The Working Group on Children and Armed Conflict released its conclusions on
Myanmar on 28 October 2009 (S/AC.51/2009/4) which included strong condemnation of
all recruitment and use of children in violation of national and international law as well as
deep concern about continued lack of humanitarian access particularly in contested and
ceasefire areas.’

79.  Non-State armed groups have recruited and used children, including through forced
recruitment. Although the situation has been well documented by several NGOs, due to the
restrictions in access to the border areas the United Nations has been unable to monitor and
verify the presence of children in these groups. A United Nations country task force has
been established as a monitoring and reporting mechanism, but the effective functioning of
such a mechanism requires strengthened capacity, unhindered access, freedom of
movement and witness protection guarantees. The ILO complaint mechanism on forced
labour encompasses recruitment of child soldiers and should be given the conditions and
means to operate effectively, including strengthened capacity of the office.

80.  Recruitment of child soldiers is a crime for which perpetrators must be held
accountable in accordance with the law. Only legal prosecution of those involved will
contribute to ending this practice. The Working Group on Children and Armed Conflict
urged the Myanmar Government to prosecute as a matter of priority persons responsible for
crimes committed against children.” Punitive measures taken to punish those involved in
the recruitment of child soldiers have been disproportionately light and largely ineffective.

81.  The Special Rapporteur also encourages the Government to apply the principle that
child recruits cannot be found guilty of desertion and to adjust its policies to ensure that
children are not charged with desertion in the first place, and are not subject to any criminal
charges, imprisonment or any other form of harassment. There appears to be a practice of
arresting former child soldiers for desertion some years after the fact.

82.  The Special Rapporteur raised the case of Myo Win with the Minister of Labour.
Myo Win was arrested in September 2009 for desertion and sentenced to seven years in a
military court without a lawyer. He had been forcibly recruited into the military in 1996
while still in school but escaped back home after spending four and a half months in
training and a week in his regiment.

% Para. 6 (b) and (c).
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F.

Discrimination

83.  Non-discrimination is a well-established fundamental human rights principle,
explicitly referred to in the Universal Declaration of Human Rights (art. 2), as well as in the
Convention on the Rights of the Child and the Convention on the Elimination of All Forms
of Discrimination against Women. Article 4, paragraph 1 of the Declaration on the Rights
of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities (1992
Declaration on Minorities) spells out the responsibility of the State to ensure that persons
belonging to minorities exercise fully and effectively all their human rights and
fundamental freedoms without any discrimination and in full equality before the law.

84.  The Special Rapporteur calls upon the Government to ensure that ethnic minorities
are granted fundamental rights. The ethnic minorities in Myanmar should have the right to
enjoy their own culture, to profess and practise their own religion, and to use their own
language, in private and in public, freely and without interference or any form of
discrimination, in accordance with the 1992 Declaration on Minorities. Policies that prevent
teaching in ethnic languages in ethnic populated areas need to be changed. Ensuring the
enjoyment of culture rights for ethnic minorities would contribute to the richness of
Myanmar as a diverse and multi-ethnic country and would contribute to its political and
social stability.

85.  In the light of the 2008 Constitution, especially articles 34 (freedom of religion), 347
(equal rights of all persons before the law), and 348 (prohibition of discrimination based on
race, birth, religion, official position, status, culture, sex and wealth), the Special
Rapporteur urges the Government to undertake the amendment of domestic laws to ensure
the full enjoyment of human rights without discrimination for all people in Myanmar.

86.  During his last mission, the Special Rapporteur visited Northern Rakhine State. He
is deeply concerned about the systematic and endemic discrimination faced by the Muslim
community, known as the Rohingya, in this State. This discrimination, which is framed as
an immigration problem, leads to basic and fundamental human rights being denied to this
population. Measures taken against this population include restriction of movement,
limitations on permission to marry, and forced labour.

87. The Special Rapporteur urges the Government to end the unacceptable
discrimination, human rights abuses and resulting severe economic deprivation they face.
This ethnic minority continues to be denied citizenship, under the 1982 Citizenship Act,
which contravenes generally accepted international norms to ensure that there is no State-
sanctioned discrimination on the basis of religion and ethnicity. The right of children to
nationality and registration at birth are guaranteed by the Convention on the Rights of the
Child.

88.  Since 1994 the Myanmar authorities have refused to issue birth certificates to many
Muslim children. As a consequence of their statelessness, these children face discrimination
with regard to education, health care and employment.

89.  Unlike other people of Myanmar, this Muslim community must apply for papers
from Nasaka, the border and immigration forces in Northern Rakhine State, which checks
for citizenship and age of majority, in order to get married. This process is reported to cost
40,000 kyat (about $40), which many Muslims cannot pay, and can take up to several years
to complete. As a consequence, many Muslims are arrested and sentenced up to five years
in prison for offenses relating to these requirements. The majority of the prison population
of Buthidaung were Muslim, most of them for charges related to immigration or marriage
offenses. However, the Supreme Court in 2009 overturned two convictions for illegal
marriage. The Special Rapporteur urges the Government to consider these rulings and to
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release all those prisoners currently serving sentences for illegal marriage, a topic he raised
with the Chief Justice during his last mission.

90. The Special Rapporteur notes that the Government should comply with the
conclusions of the Committee on the Rights of the Child, which recommended that the
Citizenship Act be repealed* and that in the light of articles 2 (non-discrimination) and 3
(best interests of the child) of the Convention, “abolish the categorization of citizens, as
well as the mention on the national identity card of the religion and the ethnic origin of
citizens, including children. In the view of the Committee, all possibility of stigmatization
and denial of the rights recognized by the Convention should be avoided.”

91.  Also of concern are the extreme restrictions on movement placed on this Muslim
population due to their lack of citizenship, which limits their employment opportunities.
The situation of poverty appears to be exacerbated by the frequent imposition of arbitrary
taxes and forced labour, which has been on the rise since November 2008, as a consequence
of military expansion in the area, as well as by the construction of a barbed wire fence
along the border in March 2009 to prevent Muslims from travelling back and forth.

92.  The impact of these policies of discrimination is felt through family and social
breakdowns in the community. The situation has resulted in the exodus of many from the
community. In 2009 hundreds attempted the dangerous journeys by boat, risking their lives
at sea. Some were pushed back to the sea. Others remain in detention facilities in the
countries where they landed. The risk of another mass exodus of people remains unless the
economic and social conditions for the community are adequately addressed with respect
for their fundamental human rights.

93.  In Rakhine State, it is said that only 13 per cent of households are able to meet their
food needs for the entire year, and 26 per cent of the population suffers from malnutrition.
Between 70 and 90 per cent of a household’s income is allocated to food purchase. Only 30
per cent of the population is said to receive public health care. A third of the population has
no access to clean water. Prevalent causes of mortality are malaria, diarrhoea, respiratory
and skin infections, intestinal parasites and cholera. The maternal mortality rate is much
higher than in the rest of Myanmar (380 women per 100,000 births). There are three doctors
per 430,000 people in Maungdaw, and two per 280,000 in Buthidaung.

94.  The Special Rapporteur commends the Government on its agreement to extend and
strengthen the presence of the Office of the United Nations High Commissioner for
Refugees in Northern Rakhine State, and its identification of key social and economic areas
for cooperation, which will be facilitated by the support announced by some donors. The
Special Rapporteur hopes that all members of the United Nations Country Team could
contribute to this cooperation in the identified areas.

Living conditions, sustenance, humanitarian assistance

95.  The enjoyment of economic, social and cultural rights is seriously impeded by the
social, economic and development conditions in the country, affecting the most vulnerable
populations, including those in remote states and those recovering from Cyclone Nargis.
This vulnerability is the result of the Government’s policies, and is further exacerbated by
the impact of the global economic crisis, food insecurity and climate change.

4 CRC/C/15/Add.69, para. 28.
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96.  The Special Rapporteur recalls that it is the duty of the Government of Myanmar to
expend available resources to address the realization of basic economic, social and cultural
rights. The denial of economic, social and cultural rights has had devastating effects in
Myanmar, affecting an immense proportion of the population. Serious investment in the
public service sector is urgently needed in order to make available affordable and accessible
heath care, education, and social security coverage.

97.  Infant mortality remains high, with an estimated 1 in 10 births resulting in the death
of the infant. More than 25 per cent of the population lacks access to safe drinking water.
Approximately half of the malaria deaths in South-East Asia occur in Myanmar. More than
30 per cent of Myanmar’s children are chronically malnourished. The national prevalence
of underweight and stunting among children under 5 years is 32 per cent.

98.  The Government of Myanmar spends 0.5 per cent of the gross domestic product
(GDP) on health, and 0.9 per cent of GDP on education, while the military and State-owned
enterprises together account for 80 per cent of total State spending.

99.  Regional disparities in poverty remain alarming. While the figure for people below
the official food poverty line is 10 per cent countrywide, it is 40 per cent in Chin, 21 per
cent in northern Shan State, and 20 per cent in eastern Shan State, according to estimates.

100. In Chin State, the evolving food crisis remains of great concern. According to
information received, up to 100,000 people in more than 200 villages are in need of food
aid, most urgently in the southern townships of Matupi and Paletwa.

101. Scarcity of food is also reported in Northern Rakhine State, Kayin State, North and
East Shan State, and the cyclone-affected areas. According to reliable sources, nearly 5
million people are in need of food aid.

102. Myanmar’s earnings from natural gas are recorded at the official exchange rate for
the kyat, which overvalues the currency by 150 to 200 times its market value. According to
reliable sources, it is estimated that in 2009 the Government of Myanmar earned almost $3
billion in revenues from sales of oil and natural gas. Since 2000, $4.8 billion of $4.83
billion of the Government’s revenues on the Yadana Project appears not to have been
included in the national budget.

103. Nobel laureate Joseph Stiglitz, during his participation in a forum in Yangon in
December 2009 sponsored by the Government and the Economic and Social Commission
for Asia and the Pacific, noted that revenues from oil and gas provided an opportunity for
the Government to “open up a new era if used well”. In fact, the Government of Myanmar
is obligated by international treaties to which it is a State party to expend these available
resources to the furtherance of the economic, social and cultural rights of the people of
Myanmar. The Government’s compliance with the obligation to take appropriate measures
is assessed in the light of available resources. Article 4 of the Convention on the Rights of
the Child states: “With regard to economic, social and cultural rights, States Parties shall
undertake such measures to the maximum extent of their available resources and, where
needed, within the framework of international co-operation.”

104. With regard to the health sector, the Special Rapporteur notes that the right to health
remains an obligation of the Government of Myanmar. Vulnerable groups, including
widows and orphans, need special attention and protection as laid down in the Convention
on the Rights of the Child and the Convention on the Elimination of All Forms of
Discrimination against Women.

105.  An estimated 240,000 people are thought to be living with HIV/AIDS in Myanmar.
Among them, 76,000 are in urgent need of antiretroviral treatment, yet less than 20 per cent
of them currently have access to it. In 2008, about 25,000 people died of AIDS-related
illnesses.
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106. The Special Rapporteur welcomes the return of The Global Fund to Fight AIDS,
Tuberculosis and Malaria to Myanmar in November 2009. The Global Fund has agreed to
provide Myanmar with $110 million to fight HIV/AIDS, malaria and tuberculosis, after
pulling out of the country in 2005.

107. Although it is over a year and a half since Cyclone Nargis ripped through the
Irrawaddy Delta, killing 140,000 and leaving 2.4 million destitute, the situation remains
fragile. The Special Rapporteur welcomes the achievements of the Tripartite Core Group,
established in May 2008 by the Government of Myanmar, ASEAN and the United Nations,
in its relief efforts. The Post-Nargis and Regional Partnership Conference, held on 25
November 2009 in Bangkok, reported that shelter was the most important need identified
for now. There was still an overall gap of 178,000 households that required urgent shelter
assistance and that had been waiting for support from the humanitarian community for over
a year.

108. Myanmar receives one of the lowest levels of overseas development assistance.
Donors cite the human rights situation as a key obstacle, along with issues of access and
other restrictions on the delivery of aid. However, the social development indicators of the
country call for concerted action and support. Urgent measures are required to ensure the
most basic human rights of the most vulnerable people, especially those ethnic communities
residing in remote border areas. According to the Human Development Report 2009,
Myanmar is still one of the least developed countries, ranking 138th of 182 nations on the
human development index, despite its rich natural resources.

109. Commitments by the authorities in addressing barriers to development assistance
would be the fundamental step in encouraging stronger international support, such as lifting
administrative restrictions that threaten to limit the work of NGOs and aid workers, and the
release of those who have been imprisoned for involvement in post-Nargis relief efforts.

110. Access to international agencies and organizations would help facilitate not only
humanitarian work but would also help verify information coming out of border areas and
other restricted zones which, in complaints, the Government has characterized as inaccurate
and resulting from malicious reports deliberately made by opposing forces.

111. The Special Rapporteur is aware of reports of human rights abuses associated with
large-scale development projects in Myanmar, in relation to oil and gas industries, mining
and the building of large-scale dams. The alarming depletion of resources in Myanmar is of
concern, as is the relationship between the extractive industries and a vast array of human
rights violations. In Myanmar the mining of gold, gemstones, copper and other plentiful
mineral resources has been linked to land confiscation, forced labour, and violations of the
right to a healthy environment and the right to water.

112. It has been reported that extraction activities have directly resulted in an increase in
human rights and environmental abuses committed by the military against the people living
along the PTT Exploration and Production Public Company Limited’s Yadana and Yetagun
gas pipeline projects in the Tenasserim region of Myanmar. Reports highlight the close
relationship between the extraction companies and the armed forces. The companies rely on
the Myanmar military to provide security for their projects. Similar negative impact is
caused in the context of the Kanbauk to Myaing Kalay gas pipeline project, operated by the
Myanmar Oil and Gas Enterprise, and the Shwe gas pipeline project, the majority
stakeholder of which is Daewoo International. According to reports, there is rampant use of
forced labour in the areas.

113. The Special Representative on the issue of human rights and transnational
corporations and other business enterprises has defined the policy framework in regard to
this issue (see A/HRC/8/5). The framework rests on three complementary pillars: the State
duty to protect against human rights abuses by third parties, including business, through
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Iv.

appropriate policies, regulation, and adjudication; the corporate responsibility to respect
human rights, which in essence means to act with due diligence to avoid infringing on the
rights of others; and greater access by victims to effective remedy, judicial and non-judicial.
The Special Rapporteur hopes that this policy framework is incorporated and applied in
Myanmar by all parties concerned.

Developing cooperation in the context of human rights

114. The Special Rapporteur welcomes the cooperation between the United Nations
Country Team and the Governmental human rights body. In this context, the Special
Rapporteur encourages the Member States of the United Nations and the donor community
to provide adequate resources and the necessary environment to the United Nations and
financial institutions to assist the Government of Myanmar in achieving the Millennium
Development Goals. Children, women and all people of Myanmar should be given the same
opportunity as those in any other Member State to achieve their economic, social and
cultural rights. At the same time, the Special Rapporteur calls upon the Government of
Myanmar to cooperate with international organizations by facilitating necessary visas and
allowing access for effective delivery of aid.

115. Myanmar is party only to the Convention on the Elimination of All Forms of
Discrimination against Women and the Convention on the Rights of the Child. However, as
a Member State of the United Nations, it is still bound by the Universal Declaration of
Human Rights proclaimed on 10 December 1948 and subsequent Declarations adopted by
the General Assembly.

116. The Committee on the Elimination of Discrimination against Women considered in
November 2008 the second and third reports of Myanmar covering the period 2000-2006.
The Government should take heed of the Committee’s requests that the State party provide,
within one year, written information on the steps undertaken to implement the
recommendations contained in paragraph 29 regarding the pursuance of sustained policies
aimed at the promotion of women’s full and equal participation in decision-making in all
areas of public, political and professional life, and paragraph 43, regarding violence and
discrimination against women in Northern Rakhine State, of its concluding observations
(CEDAW/C/MMR/CO/3). The Committee also requested the State party to consider
seeking technical cooperation and assistance, including advisory services, if necessary and,
when appropriate, for implementation of the above recommendations.

117. The Special Rapporteur welcomes the extension of the Supplementary
Understanding between the Government of the Union of Myanmar and the International
Labour Office for one year from 26 February 2010. ILO operates, in agreement with the
Government of Myanmar, a forced labour complaints mechanism which covers complaints
of underage recruitment into the military and the inappropriate use of prison labour.
Nevertheless, the Special Rapporteur remains disturbed by the situation of four farmers
associated with forced labour complaints to ILO who, following the release of 10 farmers
on 17 February 2010, are currently in prison on charges which clearly breach the spirit and
letter of the protections provided in the Supplementary Understanding. He is also concerned
about the situation of a facilitator and a lawyer who had assisted the farmers, who remain in
prison on allegedly unrelated charges.

Conclusions and Recommendations

118. The Special Rapporteur would like to thank the Government of Myanmar for
its increased cooperation in facilitating his brief but very intensive third mission.

GE.10-11915
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119. The recommendations that the Special Rapporteur has made to the
Government since his first report to the General Assembly in September 2008
(A/63/341), including the four core human rights elements, still apply in the context of
the announced intention to hold elections this year.

120. As the Special Rapporteur stated in previous reports, there is a pattern of gross
and systematic violation of human rights which has been in place for many years and
still continues. The human rights that are part of this pattern are broad-ranging and
include the rights to life, to liberty, to personal integrity, to freedom of expression,
assembly and religion, to judicial remedy and due process of law, to nationality, to
protection of civilians and internally displaced communities and to prohibition against
discrimination, among others.

121.  Given the gross and systematic nature of human rights violations in Myanmar
over a period of many years, and the lack of accountability, there is an indication that
those human rights violations are the result of a State policy that involves authorities
in the executive, military and judiciary at all levels. According to consistent reports,
the possibility exists that some of these human rights violations may entail categories
of crimes against humanity or war crimes under the terms of the Rome Statute of the
International Criminal Court.

122.  The mere existence of this possibility obliges the Government of Myanmar to
take prompt and effective measures to investigate these facts. There have clearly been
cases where it has been necessary to establish responsibility, but this has not been
done. Given this lack of accountability, United Nations institutions may consider the
possibility to establish a commission of inquiry with a specific fact-finding mandate to
address the question of international crimes. At this particular stage in the history of
Myanmar, the State faces this critical assignment which must be addressed by this
Government and by a newly elected Government as well.

123.  With plans for the first national elections in 20 years, Myanmar faces an
opportunity for positive change. Respect for human rights is a fundamental condition
for that change to be positive. Nevertheless, during his last mission, the Special
Rapporteur received no indication that all prisoners of conscience would be released,
that freedom of opinion and association would be guaranteed in the context of these
elections, and that ethnic communities would be able to fully participate. The Special
Rapporteur hopes that the Government seriously considers and ultimately
implements the necessary steps for ensuring credible elections and substantive
changes to the human rights situation in Myanmar.
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II.

Introduction

1. The mandate of the Special Rapporteur on the situation of human rights in Myanmar
was established pursuant to Commission on Human Rights resolution 1992/58 and was
recently extended by the Human Rights Council in its resolution 22/14. The present report,
submitted pursuant to Council resolution 22/14 and General Assembly resolution 68/242,
covers human rights developments in Myanmar since the reports of the Special Rapporteur
to the Council in March 2013 (A/HRC/22/58) and to the Assembly in October 2013
(A/68/397). The present report to the Council is the last by the current mandate holder
before the end of his six-year term in May 2014.

2. From 14 to 19 February 2014, the Special Rapporteur conducted his ninth mission to
Myanmar. He expresses his thanks to the Government for its cooperation during the visit.
He visited Thailand from 10 to 13 February 2014 and also expresses his thanks to the
Government of Thailand for its cooperation.'

3. He continued to engage with the Government of Myanmar through its Permanent
Representatives in Geneva and New York. He sent nine joint communications between 1
June and 30 November 2013 and, by 31 January 2014, the Government had replied to eight
of those communications.”

Human rights situation

Prisoners of conscience

4. The Special Rapporteur highlights the release of prisoners of conscience as one of
the most significant achievements of the Government of Myanmar. Since May 2011, there
have been 15 presidential amnesties, resulting in the release of over 1,100 prisoners of
conscience. The most recent amnesty, announced by the President on 30 December 2013,
was aimed at fulfilling his pledge in July 2013 to release all political prisoners by the end of
the year. The Special Rapporteur highlights that about 33 prisoners of conscience remain in
detention, including Tun Aung, Kyaw Hla Aung and three international non-governmental
organization (NGO) workers in Rakhine State. In Sittwe prison, he met with a Rohingya
prisoner of conscience, Than Shwe, who had been detained because he had reportedly tried
to meet with the Special Rapporteur during his visit to Buthidaung in August 2013.
Furthermore, people are still being arrested and imprisoned for their peaceful political
activities in Myanmar.

5. The Special Rapporteur notes that the presidential pardon of 30 December 2013
included those convicted and being prosecuted under the Peaceful Assembly and Peaceful
Procession Act, the Unlawful Associations Act, articles 122, 124 (a) and 505 of the Penal
Code, the Law to Safeguard the State from the Danger of Subversive Elements and the
Emergency Provisions Act of 1950. However, the Special Rapporteur highlights that those

For details of the ninth mission, see:

www .ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx ?NewsID=14263&LangID=E.

Links to the communications referred to herein are contained in the communications reports of special
procedures mandate holders submitted to the Human Rights Council at its twenty-fourth
(A/HRC/24/21) and twenty-fifth (A/HRC/25/74) sessions.
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laws remain on the books and new prosecutions are taking place under them, and urges the
Government to expedite their abolition/amendment.

6. The Special Rapporteur commends the work of the prisoner review committee set up
in February 2013 to identify remaining prisoners of conscience. He recommends that the
Government continue to convene meetings of that committee and, furthermore, upgrade the
status of the committee to enable it to investigate suspected cases of prisoners of
conscience, including in Rakhine State, which entails access to prisons and the authority to
question relevant state officials.

7. Referring to the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law, the Special Rapporteur highlights the
obligations of the State to former prisoners of conscience, which include equal and
effective access to justice; adequate, effective and prompt reparation for harm suffered; and
access to relevant information concerning violations and reparation mechanisms.
Reparations involve restitution, including restoration of the enjoyment of human rights and
of employment; compensation, including for economically assessable damage;
rehabilitation, including medical and psychological care as well as legal and social services;
satisfaction, including public disclosure of the truth, the restoration of the dignity,
reputation and rights of the victim and a public apology; and guarantees of non-repetition,
including ensuring effective civilian control of military and security forces and
strengthening the independence of the judiciary. The Special Rapporteur is concerned that
former prisoners of conscience are required to declare criminal records when applying for
jobs, education or vocational training. This has a detrimental effect on their right to work
and their access to education. Other difficulties faced on release included access to
passports.

Conditions of detention and treatment of prisoners

8. The Special Rapporteur remains concerned about the ongoing practice of torture in
places of detention in Myanmar and the absence of accountability. He recently wrote to the
Government regarding the emblematic cases of Myo Myint Swe and Than Htun; the
Government has provided formal replies.” During his latest visit, the Special Rapporteur
met with the family of Than Htun. Despite the extensive evidence to support the allegation
that the police tortured Than Htun to death while he was in police custody, township and
district level courts have refused to let the family file a criminal case against the police. The
Special Rapporteur has also continued to receive allegations from Kachin State and
northern Shan State that the military are arbitrarily detaining and torturing, during
interrogation, young men suspected of belonging to ethnic armed groups.

9. Currently, prompt, effective and impartial investigations into allegations of torture
against police and military personnel do not take place in Myanmar. For instance, no action
has been taken on the Special Rapporteur’s previous recommendation (A/68/397, para. 91
(1)) for an investigation into allegations of torture in Buthidaung prison. Furthermore,
military and police personnel who are found to be responsible for committing acts of torture
are not being transparently held to account through the criminal justice system and
punished in a manner commensurate with the gravity of the offence. In the case of Myo
Myint Swe, the responsible police personnel were subjected only to internal disciplinary
measures, involving transfers, dismissals and reduction of police service.

3 See A/HRC/23/51, p. 10, and A/HRC/25/74, p. 46.



Annex 25

A/HRC/25/64

10.  During his latest visit, the Special Rapporteur noted some positive steps towards
tackling the practice of torture, including, as reported by the Minister of Home Affairs, the
use of closed-circuit television (CCTV) cameras in all city police stations. He was informed
by the Chief Justice that district and high court judges were now utilizing their powers
under the new Judiciary Act to conduct prison inspections and sending recommendations to
the Cabinet. He also notes the Government’s continuing good cooperation with the
International Committee of the Red Cross following the resumption of prison visits in
January 2013.

11.  On 2 January 2014, the President issued an order which commuted all death
sentences to life imprisonment. The Special Rapporteur commends this move and
recommends the abolition of the death penalty in Myanmar.

Freedom of opinion and expression

12.  The Special Rapporteur notes the remarks made in December 2013 by the President,
Thein Sein, that Myanmar would have an open and free society only if the ongoing political
reforms continued.* Since 2011, Myanmar has enjoyed a significant opening of space for
people to exercise their right to freedom of opinion and expression. This has been seen in
particular with the development of greater press freedom, which constitutes one of the
cornerstones of a democratic society.

13.  However, the Special Rapporteur highlights that there is a long way to go before
Myanmar has a free, uncensored and unhindered press. During his latest visit, journalists
described the prevailing climate of uncertainty, intimidation and fear of arrest, particularly
if reporting dealt with issues too close to the interests of the military or other powerful
elites. The Special Rapporteur underlines that this uncertainty is linked to the absence of the
rule of law in Myanmar, in particular in the sense that the law is not accessible, intelligible,
clear or predictable; the laws of the land do not apply equally to all; and the laws do not
afford adequate protection to fundamental human rights, including freedom of opinion and
expression.

14.  On 17 December 2013, Daily Eleven reporter Ma Khaing, who was pursuing a story
on corruption, was sentenced to three months in prison by a court in the Kayah State capital
Loikaw (three months for trespassing, one month for defamation and one month for abusive
language, to be served concurrently). In February 2014, an ethnic Rohingya Member of
Parliament, Shwe Maung, was questioned over comments he reportedly made to the
Democratic Voice of Burma news agency alleging police involvement in a fire that
occurred in Maungdaw. Also in February, four journalists and the Chief Executive Officer
of the Unity newspaper were arrested in connection with a report dated 25 January alleging
the existence of a government chemical weapons factory in Magway Region and charged
under article 3 (1) (a) of the 1923 State Secrets Act.

15. The Special Rapporteur highlights that extreme care must be taken by States to
ensure that laws relating to national security are applied in a manner that conforms to
international human rights standards. For instance, laws should not be invoked to suppress
or withhold information of legitimate public interest that does not harm national security, or
be used to prosecute journalists or others for having disseminated such information.
Furthermore, when a State invokes a legitimate ground for restriction of freedom of
expression, it must demonstrate in specific and individualized fashion the precise nature of

4 See www.myanmargeneva.org/pressrelease/radio%20speech%201%20dec pdf.
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the threat, and the necessity and proportionality of the specific action taken, in particular by
establishing a direct and immediate connection between the expression and the threat.

16. The Special Rapporteur highlights that the value of uninhibited expression is
particularly high in the circumstances of public debate in a democratic society concerning
figures in the public and political domain. Imprisonment for defamation is disproportionate
to the offence and is never an appropriate penalty.

17.  To help avoid resorting to criminal sanctions against journalists, the Special
Rapporteur encourages the Ministry of Information to make greater use of the Interim Press
Council to resolve disputes while ensuring that the right to freedom of opinion and
expression is fully upheld. He also encourages reference to general comment No. 34 (2011)
of the Human Rights Committee, which provides guidance on the implementation of the
right to freedom of opinion and expression that is particularly relevant to Myanmar at this
point in its democratic transition.

18. The Media Bill, drafted by the Interim Press Council, and the Printing and
Publishing Enterprise Bill, drafted by the Ministry of Information, have both been passed
by the lower and upper houses of the parliament and are now with the Union Assembly.
The Special Rapporteur received assurances from the Minister of Information that the
Ministry’s bill had been amended to remove the power of a registration official, situated in
the Ministry of Information, to grant and revoke publishing licences, and that the
registration procedure with criminal penalties for violations had been replaced with a
voluntary acknowledgement procedure which would play more of an enabling role for
publishers, for example, in helping to resolve copyright disputes. While encouraged by
those assurances, the Special Rapporteur is unclear on the details of the revisions and is still
concerned about the remaining government licensing powers and content regulation in the
draft law. He urges the Union Assembly to take into consideration his previous concerns
regarding that bill (A/68/397, para. 16) when considering final amendments prior to
adoption.

19.  Laws that have previously been used to violate the right to freedom of opinion and
expression remain on the books, including the 2004 Electronic Transactions Act and the
1950 Emergency Provisions Act. The Special Rapporteur was assured by the Minister of
Information that those laws were currently being reviewed by respective departments and
the parliament to ensure they were “in conformity with the current situation”. The Special
Rapporteur has yet to see the final outcome of the review of the laws or the passing of new
laws relevant to media freedom, including a new broadcast media bill. He calls for
continued monitoring and engagement in the process by national and international actors to
help ensure those laws meet international human rights standards.

20.  The Special Rapporteur reiterates the importance of developing a culture of ethical
and responsible journalism. He is encouraged by the countrywide consultative process that
the Interim Press Council, in collaboration with International Media Support, is currently
engaged in to establish a code of ethics for journalists, which he hopes will include
elements to counter hate speech. He was encouraged to learn from the Minister of
Information of the work being done to promote professionalism in journalism, which
includes the planned opening in July 2014 of a journalism school offering one-year diploma
courses, as well as the development of other journalism courses for students and
practitioners across the country. He highlights the importance of also training government
departments’ newly appointed spokespersons in ethical engagement with the media.

21.  The relationship between the proscription of hate speech and the flourishing of
freedom of expression should be seen as complementary. The Special Rapporteur is
concerned that the Government is not fulfilling its international human rights obligation to
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tackle incitement to violence based on national, racial or religious hatred. Community-
based, political and religious groups have been conducting, with impunity, well-organized
and coordinated campaigns of incitement to discrimination, hostility and violence against
Rohingya and other Muslim minorities. The Government has a duty, under international
human rights law, to investigate the nature and extent of the harm caused to persons and
groups as a result of hostility and violence incited on the basis of racial or religious hatred,
and to hold the perpetrators to account with proportionate punishments. For further
guidance on tackling hate speech in accordance with international human rights standards,
the Special Rapporteur highlights general recommendation No. 35 (2013) of the Committee
on the Elimination of Racial Discrimination.

Freedom of peaceful assembly and association

22.  On 30 November 2013, President Thein Sein spoke of the need to restore the “long-
weakened trust” between the Government and the people and of the Government’s
intention to intensify its cooperation with civil society organizations. While acknowledging
the important progress Myanmar has made since 2011 in upholding the rights of people to
freedom of peaceful assembly and of association, the Special Rapporteur remains
concerned that important legislative changes have not yet taken place to allow the
President’s vision of further progress to be realized.

23.  The presidential pardon of 30 December resulted in the pardoning of hundreds of
people prosecuted for participating in peaceful assemblies. However, the problematic laws
remain on the books and continue to be used; in January 2014, 10 people were charged
under article 18 of the Peaceful Assembly and Peaceful Procession Act. People involved in
protests concerning business and development projects, including land confiscation, remain
particularly vulnerable to arrest. In Kachin State, the Special Rapporteur met with Bauk Ja,
who had recently been released from detention following spurious charges the Special
Rapporteur believes stem from her outspoken campaign against land confiscations in
Hukaung Valley, Kachin State. Furthermore, the law is being applied in an arbitrary way,
with other demonstrations that appear to align with Government interests being allowed to
take place.

24. In February, the Chair of the Bill Committee of the upper house informed the
Special Rapporteur that an amendment of article 18 of the Peaceful Assembly and Peaceful
Procession Act was currently being discussed in the lower house and would later go to the
upper house for consideration. The Special Rapporteur urges the parliament to ensure the
amendment of article 18, including through the replacement of the permit system and
criminal sanctions with a voluntary notification procedure (see A/68/397, para. 23).

25.  The Attorney General informed the Special Rapporteur that discussions on repealing
the Unlawful Associations Act and amending articles 143, 145, 152 and 505 of the Penal
Code were ongoing in the parliament. The Special Rapporteur has been advocating for the
amendment of those laws since the beginning of his mandate in 2008 and calls on the
parliament to expedite their amendment.

26.  The Special Rapporteur notes that a new associations law, to replace the 1988 Act
relating to the Formation of Organizations, is still before the parliament. He welcomes the
process of consultation with civil society and international organizations by the lower
house’s Public Affairs Management Committee and Bills Committee on the bill and is,
moreover, encouraged that the consultation led to significant improvements in the draft law
which addressed some of the concerns raised in his previous report (A/68/397, para. 25).
Most notably, criminal penalties (imprisonment for up to six months) for joining an
unregistered organization and the compulsory registration requirement were reportedly
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removed. However, the Special Rapporteur is concerned by updates received just prior to
publication of the present report that some parliamentarians were trying to reinsert those
provisions, and urges the parliament to ensure that the law meets international standards.

Human rights concerns in the context of development

27. The Special Rapporteur reiterates the importance of establishing a system of
individual titling and tenure rights for smallholders to protect people against land
appropriation and forced evictions, as the process of economic development proceeds. He
met with residents of a village in northern Yangon who had recently been forcibly evicted
and their homes demolished after being told they were living in a military zone. Forced
evictions constitute a gross violation of a range of human rights related to housing, health,
education, livelihoods and security of person. Furthermore, a collective or communal tenure
system for land, fisheries and forests should be put in place to protect the access of local
communities to common goods and ensure that the land can be converted to new uses only
with their free, prior and informed consent. Amendments to the Farmland Law and the
Vacant, Fallow and Virgin Land Law are also required (see A/68/397, para. 29). The
Special Rapporteur stresses that issues relating to land rights will be one of the primary
challenges for the Government over the years to come, which can only be addressed by
respecting human rights standards and principles.

28.  The Special Rapporteur is concerned that, due to the absence of an independent
judiciary and the rule of law, people are currently not able to challenge decisions on
evictions or claim their rights to just compensation in a court of law. Furthermore, those
trying to claim their rights by peacefully protesting forced evictions and land confiscations
are being subjected to excessive use of force by the police, arbitrary arrest and detention
and criminal prosecution. For example, in August 2013, 10 protestors were reportedly
arrested by police while peacefully protesting with about 50 local villagers against the
Letpadaung copper mine project in Monywa, and subsequently charged under article 18 of
the Peaceful Assembly and Peaceful Procession Act. Nine of the protestors were reportedly
released after having signed a declaration that they would not protest again. The remaining
protestor, Naw Ohn Hla, was convicted by Monywa Court on 29 August 2013 under article
505 (b) of the Penal Code and sentenced to two years of imprisonment. She was
subsequently released on 25 November 2013 following the 15 November presidential
amnesty.

29.  During the Special Rapporteur’s visit to the copper mines of Monywa in the Sagaing
Region, he met with local residents and listened to their grievances over the Letpadaung
copper mine, including with regard to forced relocation, loss of livelihoods (in particular
farmers who had lost the land they had worked for generations) and health problems related
to the proximity of the project. He also met with two monks who had been left badly
scarred following the use of incendiary devices by police in their attempt to clear a protest
site in November 2012. He is concerned that many of the recommendations from the
parliamentary commission set up to help address local grievances have not been
implemented, and urges the Government to address that.

30. In Monywa, he met with youths from a local school in Kangone village, who
described the detrimental effect on their health that they believed the sulphuric acid plant in
nearby Mogyoe had caused. To help address those concerns, he urges the publication of the
environmental and social impact assessment of the Letpadaung copper mine and prompt
follow-up to the recommendations. Furthermore, he urges the Government to make
environmental and social impact assessments a legal requirement for all large-scale
development projects in Myanmar.
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31.  The Special Rapporteur also met, in Monywa, with representatives from Wanbao,
the Chinese company active in developing the copper mine at Letpadaung, who expressed
their commitment to addressing the concerns of the local community. The Special
Rapporteur highlights the responsibility of all investors and businesses to abide by the
Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework (A/HRC/17/31, annex). He recommends that
human rights impact assessments be incorporated into the environmental and social impact
assessments undertaken by large-scale development projects, which requires meaningful
consultations with potentially affected groups before the start of the project. He also
highlights the guiding principles on human rights impact assessments of trade and
investment agreements (see A/HRC/19/59/Add.5) as providing pertinent guidance on how
Myanmar can ensure that the trade and investment agreements it concludes are consistent
with its international human rights obligations.

32.  The Special Rapporteur is encouraged by the good progress Myanmar has made in
recent months in preparing for Extractive Industries Transparency Initiative candidature.
Membership will help to improve openness and the accountable management of revenues
from natural resources. With the full disclosure of taxes and other payments made by oil,
gas and mining companies, the public will be able to see how much the Government is
receiving from the country’s natural resources.

Situation in ethnic border areas

33.  Ceasefire agreements have now been signed between the Government and 14 ethnic
armed groups, which is a major achievement. The Kachin Independence Army and the
Ta’ang (Palaung) National Liberation Army are the two major ethnic armed groups not to
have signed. During his meeting with the Minister of the President’s Office, U Aung Min,
the Special Rapporteur learned of the efforts to secure a national ceasefire accord by April
and the plans for subsequent political dialogue.

34.  Fighting continues in Kachin State and northern Shan State, with military operations
ongoing against the Kachin Independence Army, the Shan State Army-North and the
Ta’ang (Palaung) National Liberation Army. During his drive from Myitkyina to Laiza, a
non-Government controlled town in Kachin State, the Special Rapporteur witnessed the
physical destruction the fighting had brought to villages since fighting restarted in June
2011 following the breakdown of a 17-year ceasefire. Clashes in October and November
2013 displaced more than 2,400 people in Mansi, southern Kachin State, including 1,600
people from Nam Lim Pa who were displaced for the second time to internally displaced
persons’ (IDP) camps bordering Chin State and northern Shan State. In total, some 100,000
people remain displaced in Kachin and northern Shan State. While in Laiza, the Special
Rapporteur visited the Je Yang IDP camp to speak with people who had been violently
displaced during military advances into their villages in August 2011, and listened to
allegations of human rights violations suffered by their families and community members.
This included more recent allegations of sexual violence against Kachin women and the
arbitrary detention and torture, during interrogation, of young Kachin men. Since his
previous report, the Special Rapporteur has continued to receive allegations of serious
human rights violations accompanying military offensives. This includes allegations that
more than 100 women and girls had been raped by army soldiers since 2010, and reports of
47 cases of gang rape and 28 women dying as a result of their injuries. Most of the cases
are linked to the military offensives in Kachin State and northern Shan State since 2011.

35.  Throughout his mandate, the Special Rapporteur has highlighted the widespread and
systematic human rights violations that have accompanied the armed conflict in the ethnic
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border areas and the absence of accountability. In advance of a national ceasefire accord
that is implemented by all sides, he reiterates his call for military and non-State actors to
abide by humanitarian and human rights law. Furthermore, he hopes to see included in the
eventual nationwide ceasefire accord specific references to respect for human rights and
humanitarian law, which could be incorporated into a code of conduct for the military and
ethnic armed groups.

36. The ethnic armed groups the Special Rapporteur met during his latest visit retain
high levels of mistrust towards the Government and the military. That is partly due to the
poor implementation of ceasefire agreements. Establishing a comprehensive system of
monitoring will need to form an integral part of the next stage of negotiations. Monitoring
groups should be given freedom of movement and include representation from civil society
and community-based groups. During his meeting with Aung Min, the Special Rapporteur
welcomed the news that progress is being made with the establishment of local monitoring
groups, and was encouraged by his openness to future international participation in such
monitoring. The United Nationalities Federal Council in Chiang Mai, Thailand informed
the Special Rapporteur that international participation in monitoring would play an
important role in reassuring the ethnic armed groups that agreements were being
implemented and, subsequently, help to build trust.

37.  The Government has made clear that political dialogue will follow the signing of a
national ceasefire agreement. However, in the Special Rapporteur’s meetings with ethnic
armed groups, there was deep-seated mistrust that this would happen, which finds its source
in a long history of ceasefires which have not led to political dialogue on underlying
grievances. The Government will therefore need to set a clear time frame for prompt
progress towards political talks following the signing of a national ceasefire accord, and
stick firmly to that timetable.

38. In October’s monthly radio address (2013), the President acknowledged that
ceasefire agreements alone would not lead to lasting peace and that the root causes of the
problems would have to be resolved through political means. He also stated that the peace
process would only be successful if it was fully inclusive, which the Special Rapporteur
welcomes. The Special Rapporteur emphasizes the importance of political dialogue abiding
by the human rights principles of participation, transparency, accountability, equality and
non-discrimination. This will require greater participation and representation of local
communities and women. Ceasefire talks have so far been limited mostly to male leaders on
both sides. Addressing those flaws in the process will help to ensure that political talks
forge agreements which address the underlying grievances of the ethnic minority groups,
including their full range of human rights concerns.

39.  The Special Rapporteur notes that, since his visit in August 2013, humanitarian
access has improved to the over 50,000 IDPs in non-government controlled areas in Kachin
State and northern Shan State. However, access is still granted on an ad hoc basis and he
urges the state and national governments to ensure regular, systematic access for
humanitarian organizations, including the United Nations.

40.  About 400,000 people remain internally displaced in the south-east of Myanmar,
with a further 120,000 refugees living in temporary sites along the Thai-Myanmar border.
Some of the refugees have been residing in the Thai-Myanmar border camps for more than
25 years. During his latest visit, the Special Rapporteur heard from refugees about their
feelings of insecurity when contemplating a return to Myanmar, which included uncertainty
about access to land and livelihoods and concerns about how secure their land would be
from confiscation by the military or the ethnic armed groups. The Special Rapporteur
highlights the relevance of the Guiding Principles on Internal Displacement and the
Principles on Housing and Property Restitution for Refugees and Displaced Persons. He
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recommends that clauses which protect and promote the land rights of existing, displaced
and returning ethnic populations be incorporated into ceasefire and political agreements,
and that they include the restitution and recognition of land titles and tenure rights of
villagers.

41.  The Special Rapporteur welcomes the continuing implementation of the joint action
plan to end the recruitment and use of child soldiers signed by the Government and the
United Nations in June 2012. On 18 January 2014, 96 children and young persons were
released from the Myanmar Armed Forces. This follows earlier releases of 68 children and
young people on 7 August 2013, 42 in July 2013, 24 in February 2013 and 42 in September
2012. He encourages the Government to accelerate the identification and release of all
children in the national armed forces and border guard forces, including by providing
unimpeded access to its military sites by the country task force. The Special Rapporteur
commends the recent commitment of the Government of Myanmar to ratify International
Labour Organization Convention No. 182 (1999) concerning the Prohibition and Immediate
Action for the Elimination of the Worst Forms of Child Labour. He urges the Government
to ratify the Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict in order to further bolster those positive steps. To
prevent future underage recruitment, he recommends the strengthening of recruitment
procedures, age verification mechanisms and oversight of all recruitment sites in the
country, as well as the bringing to justice of those responsible for child recruitment or use,
including those with command responsibility and civilian brokers who assist in the
unlawful recruitment of children. Furthermore, he highlights the need for child protection
mechanisms to be fully incorporated into peace and ceasefire agreements, and calls for joint
action plans to also be drawn up with non-State armed groups.

Situation in Rakhine State

42.  During his latest visit to Rakhine State, the Special Rapporteur saw no
improvements in the human rights situation. Instead, as time passes without clear action at
the state and national level to address the widespread discrimination and human rights
violations occurring there, the situation continues to worsen from an already dire state.

43.  The Government has stated that Buddhist and Muslim communities are separated to
maintain stability and protect the lives of the populations from both communities, and has
publicly announced its intention to reintegrate communities once trust is rebuilt. In this
regard, the Government is working with interfaith groups and is sending messages from the
President’s Office which promote mutual understanding and peaceful coexistence.

44.  The practice of separating communities continues to have a severe impact on the
Muslim populations in Rakhine State, and in particular the Rohingya community.
Discriminatory and stringent restrictions on freedom of movement for Muslim populations
remain in place, which continue to affect a range of other human rights, including the right
to life. In February, the Special Rapporteur again visited Aung Mingalar, the only
remaining Muslim neighbourhood in Sittwe, which he described as a ghetto. In Aung
Mingalar ward, he heard from residents that the population had fallen by around 1,600
compared to his August visit. Many had left to risk their lives on rickety boats to reach
neighbouring countries, where those who survived the journey were subjected to further
human rights violations, including human trafficking. Residents are still prevented from
leaving the quarter by armed guards and wire fencing, and are reliant on food being
delivered from a nearby market. Only one medical assistant is provided, by an international
NGO, for all 4,375 residents of the ward. In view of the limited access to hospitals, more
outreach of medical assistance is required. A limited number of teachers are entering the
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ward to provide education for the children. About 700 university students have been unable
to gain access to education since May 2012. Working-age residents, many of whom are
traders, remain unable to access their livelihoods. The Special Rapporteur also visited the
Khoung Dote Khar Rohingya IDP camp in Sittwe. The violations of the rights to freedom
of movement, access to health care, education, livelihoods and places of worship he saw in
the IDP camp and Aung Mingalar represent a microcosm of the violations suffered by the
140,000 people still in IDP camps and the 36,000 people living in crisis-affected villages
across Rakhine State, the vast majority of whom are Rohingya. Of the six hospitals in
Rakhine State, only two are currently accepting Muslim patients (with a limited number of
beds provided).

45.  Ordinary Rakhine Buddhists have a genuine and legitimate desire to have their
economic, social and cultural rights respected, promoted and protected after years of
neglect. The grievances of the Rakhine Buddhist community must be heard, including with
regard to the regulation and management of borders and to immigration policy. Local
communities under the poverty line and without electricity have voiced their grievances
about not receiving the benefits from projects such as the Kyaukpyu—Kunming dual oil and
gas pipeline in Rakhine State, and they need to be listened to. However, the Special
Rapporteur is concerned that influential community, political and religious groups are
propagating an agenda to rid Rakhine State of the estimated one million Rohingyas who
live there. The organizers of hate campaigns (see para. 21 above) and the instigators of
violence continue to act with impunity. The United Nations and international NGO actors,
who are providing life-saving humanitarian assistance to all communities in Rakhine State,
continue to be harassed and threatened by those groups, with some forced to terminate their
operations. Local and central authorities are not intervening to fulfil their obligations under
international human rights law.

46.  Since the violence broke out in June 2012, the Special Rapporteur has highlighted
the obligation of the State to hold those responsible for human rights violations to account.
Yet up to this point, no credible investigation has taken place to uncover the human rights
violations that have occurred there. The Government has prosecuted people from both
communities accused of being involved in the violence. However, no State officials have
been held to account and, in the absence of an independent and credible investigation, it
remains unclear whether the main perpetrators have been prosecuted.

47.  During his latest visit, the Special Rapporteur met with the chief of Rakhine State
police. He informed the Special Rapporteur that in Du Chee Yar Tan village (in Maungdaw
township) on 13 and 14 January 2014, the police conducted a large security operation
involving over 100 police officers armed with live ammunition to search for a police officer
who was taken by the villagers and reportedly killed. He stated that homes had been
searched in the village and surrounding areas, but that no warrant had been secured to do
that. He said that journalists and NGOs had been denied access to the village, but that the
United Nations and diplomatic community had been on accompanied visits. He denied that
there had been any incident that had compromised the physical integrity or property of the
villagers. However, the Special Rapporteur has continued to receive allegations of serious
human rights violations being committed during that police operation, which also involved
Rakhine mobs, including allegations of the brutal killing of men, women and children,
sexual violence against women and the looting and burning of properties.

48.  The Special Rapporteur is concerned that domestic investigations have so far failed
to satisfactorily address these serious allegations. He recognizes that the Government has
shown a willingness to engage with the international community on key issues such as
forced labour, economic development and even training in international human rights
standards for the police and military. He urges that cooperation to extend to one of the most
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important challenges that Myanmar is facing, which is to address its long history of
impunity. He therefore recommends that the Human Rights Council work with the
Government on this latest incident to establish a credible investigation to uncover the truth
of what happened in Du Chee Yar Tan and to hold anyone responsible for human rights
violations to account. The Special Rapporteur believes that investigations conducted with
the involvement and support of the international community, including in relation to
technical assistance, represent an opportunity to turn the tide of impunity in Rakhine State.

49.  In addition to tackling impunity, the other underlying issue that the Government is
failing to address is the systematic discrimination against and marginalization of the
Rohingya community. To tackle this requires key legislative changes. For more than 20
years, holders of the special procedures mandate on the situation of human rights in
Myanmar have been advocating reform of the 1982 Citizenship Act. Particularly
problematic under international human rights law is the provision referring to certain
“national” and “ethnic” groups as Myanmar citizens, specified by authorities in a list of 8
“national” and 135 “ethnic” groups. The majority of Myanmar citizens have automatically
acquired citizenship under this provision by virtue of belonging to one of those groups. In
practice, that has led to “nationals” and ‘“ethnic groups” not contained in those listings
being discriminated against on the basis of race and ethnicity in their access to citizenship,
including the Rohingya Muslims, as well as persons of Indian, Chinese and Nepali descent,
which is in contravention of international human rights law. To bring the Citizenship Act
into line with international standards, race and ethnicity cannot be determining factors in
the granting of citizenship. Instead, the law needs to provide for objective criteria that
comply with the principle of non-discrimination, such as birth in the territory and descent
(with citizenship being passed through a parent who is a citizen).

50.  The Government has stated that, “it is crucial for non-Rakhine community [sic] to
accept the population verification process” that is being proposed as “an initial step for
resettlement and access to livelihoods, freedom of movement and citizenship among
others”.’ The Special Rapporteur acknowledges that if that exercise is conducted in
accordance with international human rights standards, including with regard to consultation
with affected communities and enabling ethnic groups to self-identify, it could be an
important initiative to help address the issue of citizenship in Rakhine State.

51.  Taking into consideration the information and allegations the Special Rapporteur has
received throughout the course of his six years on this mandate,’ including during his five
visits to Rakhine State, and in particular since the June 2012 violence and its aftermath, he
concludes that the pattern of widespread and systematic human rights violations in Rakhine
State may constitute crimes against humanity as defined under the Rome Statute of the
International Criminal Court. He believes that extrajudicial killing, rape and other forms of
sexual violence, arbitrary detention, torture and ill-treatment in detention, denial of due
process and fair trial rights, and the forcible transfer and severe deprivation of liberty of
populations has taken place on a large scale and has been directed against the Rohingya
Muslim population in Rakhine State. He believes that the deprivation of health care is
deliberately targeting the Rohingya population, and that the increasingly permanent
segregation of that population is taking place. Furthermore, he believes that those human
rights violations are connected to discriminatory and persecutory policies against the

See http://myanmedelhi.com/ministry-of-foreign-affairs-responds-to-mr-tomas-ojea-quintanas-
statement-made-on-19-2-2014/.

See A/63/341, paras. 61-62; A/64/318, paras. 70-80; A/HRC/13/48, paras. 86-94; A/65/368,

para. 73; A/HRC/16/59, para. 46; A/66/365, para. 29; A/67/383, paras. 56-67; A/HRC/22/58, paras.
46-60; A/68/397, paras. 46-57.

13



Annex 25

A/HRC/25/64

14

Rohingya Muslim population, which also include ongoing official and unofficial practices
from both local and central authorities restricting rights to nationality, movement, marriage,
family, health and privacy. In the country’s ongoing process of democratic transition and
national reconciliation, the human rights situation in Rakhine State will be a critical
challenge for the Government of Myanmar and the international community to address.

Democratic transition and establishing the rule of law

52.  Inassessing the reforms that have been initiated so far, the Special Rapporteur stresses
that they can only be viewed as the start of a long process of reform that will be required to
address the deep-seated human rights issues in Myanmar, which includes developing an
independent judiciary and tackling impunity for human rights violations. In that regard, he
notes President Thein Sein’s comment during his nationwide address on 1 December 2013
that the level of achievement so far is “comparable to a sprout that has just come out of a
seed”.” The Special Rapporteur believes that looking back at the four core human rights
elements that he specified at the start of his mandate in 2008 will help to objectively put into
perspective how far reforms have progressed and how much further they need to go.

53.  The judiciary was the Special Rapporteur’s fourth core human rights element. An
independent, impartial and effective judiciary is essential for the transition to democracy to
uphold the rule of law, ensure checks and balances on the executive and legislative
branches of government, and to safeguard human rights and fundamental freedoms in
Myanmar. The Special Rapporteur welcomes the President’s acknowledgement in
September 2013 that the Government needed to work hard to strengthen an independent
judiciary so that the rule of law could prevail in the country.

54.  However, there has been little progress in introducing fundamental reforms to the
judiciary, and the gist of the Special Rapporteur’s recommended measures under the fourth
core element remain pertinent: establish a judiciary that is impartial and independent,
including from the direct control of the Government and the military; guarantee due process
of law; refrain from charging individuals for alleged infringement of national laws that are
in contravention of the international human rights obligations of Myanmar; establish
mechanisms to investigate allegations of human rights violations; and seek international
technical assistance with a view to establishing an independent and impartial judiciary that
is consistent with international standards and principles. Most progress has been seen with
this final recommended measure; during the Special Rapporteur’s latest visit, the Attorney
General and the Chief Justice outlined to him a range of trainings, seminars and technical
assistance programmes that were taking place with the international community.

55.  The required fundamental reforms to the judiciary will need to be initiated by the
Government. The Special Rapporteur urges the Government to muster the political will to
instigate reforms which fulfil international standards, including the Basic Principles on the
Independence of the Judiciary, the Basic Principles on the Role of Lawyers, the Guidelines
on the Role of Prosecutors, the Procedures for the Effective Implementation of the Basic
Principles on the Independence of the Judiciary and the Beijing Statement of Principles of
the Independence of the Judiciary. He also encourages the Government to invite the Special
Rapporteur on the independence of judges and lawyers to conduct a country visit to
Myanmar in the near future to assist with the development of a programme of reform.

7 See www.myanmargeneva.org/pressrelease/radio%20speech%201%20dec pdf.
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56.  The Special Rapporteur reiterates the role of lawyers in establishing the rule of law
in Myanmar, including in upholding fair trial rights and in helping to ensure that laws are
applied in line with international human rights standards. He remains concerned about the
lack of protection of lawyers against reprisals, including violence, threats and
discrimination, particularly for those involved in cases considered to be politically
sensitive. He urges the parliament to amend the Bar Council Act to transform the Bar
Council into a self-governing professional association to defend the integrity and
independence of the profession and maintain professional standards in accordance with the
Basic Principles on the Role of Lawyers and other international standards. He highlights the
responsibility of all branches of government to ensure the protection of lawyers against
reprisals and, furthermore, recommends that the parliament reform the contempt of court
laws to ensure that lawyers cannot be subjected to sanctions because of their association
with politically sensitive cases.

57.  While the Myanmar National Human Rights Commission, established by Presidential
decree in September 2011, has undertaken some good initiatives, the Special Rapporteur
highlights that it is not an independent institution. Noting that the international community
has provided technical advice on a new draft enabling law, he stresses the importance of the
parliament passing a law which establishes a Commission in accordance with the principles
relating to the status of national institutions for the promotion and protection of human rights
(the Paris Principles), including with regard to the selection of commissioners.

58.  Regarding the review of national legislation referred to in the first core human rights
element, the Special Rapporteur observes that, of the 16 laws and sections of the Penal
Code originally identified as in need of reform (A/63/341, para. 93), only one has been
repealed (the Law Protecting the Peaceful and Systematic Transfer of State Responsibility
and the Successful Performance of the Functions of the National Convention against
Disturbance and Oppositions); the rest are under consideration by the parliament or the
relevant ministries (A/68/397, para. 67).

59. Furthermore, for national reconciliation and the democratic transition to proceed,
important changes to the Constitution are also needed. The 109-member joint committee for
reviewing the 2008 Constitution, set up by the parliament on 25 July 2013, reported at the
end of 2013 that it had received 28,247 letters of suggested reforms from the executive,
legislative and judicial branches of Government. The Special Rapporteur welcomes the
President’s remarks in January 2014 that a healthy constitution must be amended from time
to time to address the national, economic and social needs of Myanmar society, to
strengthen democratic attitudes and values and to facilitate national reconciliation and the
peace process.

60. Reforms to the Constitution will be needed to embrace the aspirations of ethnic
communities to have their human rights respected, to have a say in Government decisions and
to benefit from the resources held within their lands. Furthermore, to ensure the accountability
of all State institutions under the rule of law, it is necessary to bring the military under civilian
control and oversight, which requires amendment of article 20 (b), which currently gives the
military “the right to independently administer and adjudicate all affairs of the armed forces”,
as well as of article 445, which currently states that “no proceeding shall be instituted against
the said [previous] Councils or any member thereof or any member of the Government, in
respect of any act done in the execution of their respective duties”. The following
constitutional provisions require amendment for the overall transition to a democratic system
of civilian governance to proceed: provisions which allow for military appointees to occupy
25 per cent of seats in the parliament (arts. 74, 109 (b) and 141 (b)), thereby also providing
them with an effective veto on constitutional changes; article 232 (b), which requires the
President to appoint the ministers of Defence, Home Affairs and Border Affairs from lists of
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nominees (who can include serving military officers) provided by the Commander-in-Chief;
and article 40 (c), which authorizes the Commander-in-Chief to assume State sovereign
power under a broad set of vague conditions related to a state of emergency. To allow the
people of Myanmar to freely choose their Government, the constitutional provisions that
currently disqualify persons from standing for election as President or Vice-President,
including on grounds of the nationality and birthplace of their parents (art. 59 (b)), the length
of time that they have resided in Myanmar before the election (art. 59 (e)) and the nationality
of their spouse, their children and the spouses of their children (art. 59 (f)), also require
amendment. Furthermore, the Constitution needs to affirm that the fundamental human
rights of all people living in Myanmar need to be respected, and not just those of the citizens
of Myanmar.

61.  The third core human rights element concerns the armed forces. Important progress
has been made in tackling the recruitment of child soldiers (see para. 41 above) and forced
labour (A/67/383, para. 32), and engagement with the international community has begun
on training programmes on human rights for members of the armed forces, as well as police
and prison personnel (although the Special Rapporteur expresses his disappointment that
the Commander-in-Chief did not agree to meet with him once during his entire six years on
the mandate, and stresses the need for the military to engage with the international
community on human rights). The use of landmines has decreased significantly, although
there has been limited progress in mine surveying and clearance, marking or fencing, with
an estimated 5.2 million people continuing to live in areas contaminated by landmines, and
Myanmar has not ratified the Convention on the Prohibition of the Use, Stockpiling,
Production and Transfer of Anti-personnel Mines and on Their Destruction. Furthermore,
violations of international human rights and humanitarian law continue where military
operations are ongoing (see para. 34 above), and there is no progress in tackling the
impunity under which the military forces currently operate.

62.  Most progress has been made with the second core human rights element: the
progressive release of political prisoners (see para. 4 above). However, the releases have
not been without conditions, with article 401, paragraphs 1, 3 and 4, of the Code of
Criminal Procedure allowing the application of penalties, such as the imposition of the
remaining sentence, if a condition of release is judged by the President to have been broken.

63.  Reflecting on progress with the four core elements in mind reminds us how far the
reforms still need to go. The Special Rapporteur believes that, in pursuing those reforms in
line with international human rights standards, the Government would benefit greatly from
the presence of an Office of the United Nations High Commissioner for Human Rights
(OHCHR) country office with a full toolbox. He is therefore concerned that progress
towards its establishment continues to be slow, nearly a year and a half since the invitation
was made by the Government, and encourages more speedy progress.

I. Truth, justice and accountability

64.  The Special Rapporteur emphasizes that a truthful account of past human rights
violations is needed to inform the ongoing process of democratic reform and national
reconciliation. He continues to encourage the parliament to take forward the initiative to
establish a truth commission as a step towards ensuring truth, justice and accountability. He
also encourages other initiatives, some of which have already begun, such as
commemorations, memorials and documentation of the past.

65. The Special Rapporteur underlines that fulfilling the rights to truth, justice and
reparation is an important step towards addressing impunity for human rights violations in
Myanmar. Furthermore, justice contributes to lasting reconciliation.
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IV.

Conclusions

66.  Throughout his six years on the mandate, the Special Rapporteur has seen
significant changes in Myanmar that have brought important improvements to the
human rights situation, including the release of over 1,100 prisoners of conscience, the
opening up of space for freedom of expression, the development of political freedoms
and the holding of free and fair by-elections, and important progress in securing an
end to fighting in the ethnic border areas. He believes that there is limited space for
backtracking, although the democratic transition is still in its early stages and remains
fragile.

67. For the time being, the military retains a prevailing role in the life and
institutions of Myanmar. State institutions in general remain unaccountable and the
judiciary is not yet functioning as an independent branch of the State. Moreover, the
rule of law cannot yet be said to exist in Myanmar. In that regard, tackling the
impunity and systematic discrimination in Rakhine State represents a particular
challenge which, if left unaddressed, could jeopardize the entire reform process.

68. A change of mindset still needs to take place within all levels of Government to
allow civil society, political parties and a free media to flourish beyond the limited
freedoms that have currently been granted. The energy and enthusiasm of the
younger generation and of women needs to be allowed to come through, which will, in
turn, reinvigorate the reform process and ensure that Myanmar secures a successful
transition. As part of the transition, addressing the past will also become increasingly
important.

69. A critical step will be to secure ceasefire and political agreements with ethnic
minority groups, so that Myanmar can finally transform itself into a peaceful multi-
ethnic and multi-religious society.

70.  The transition in Myanmar requires systematic support from the international
community, including in the form of technical assistance and capacity development. It
will also be essential for Myanmar to build on its progress of engagement on human
rights, which should include the establishment of an OHCHR country office with a
full mandate.

71.  The Special Rapporteur hopes that his time on this mandate has helped to
improve the human rights situation of the people of Myanmar. After nine visits to the
country, he is aware of the value that the people place on this mandate, and highlights
the importance of it continuing to help keep human rights near the top of the reform
agenda of Myanmar.

72.  The Special Rapporteur praises the cooperation extended by the Government
of Myanmar to this mandate. He believes that this cooperation represents a good
example of how States can progress on human rights through engagement with the
international community as envisioned in the Charter of the United Nations.

Recommendations

73.  Regarding prisoners of conscience, the Government should:

(a) Continue to convene meetings of the prisoner review committee and
upgrade the status of the committee to enable it to investigate suspected cases of
prisoners of conscience, including in Rakhine State, which entails access to prisons
and the authority to question relevant state officials;
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(b) Remove all conditions attached to released prisoners of conscience and
fulfil its human rights obligations towards former prisoners of conscience, including
restitution, compensation, rehabilitation, satisfaction and guarantees of non-
repetition.

74.  The parliament should prioritize the amendment of laws that continue to be
used to detain prisoners of conscience, including article 18 of the Peaceful Assembly
and Peaceful Procession Act, the Unlawful Associations Act, the Emergency
Provisions Act and article 505 (b) of the Penal Code. In the meantime, the relevant
authorities, including the police and the courts, should cease to use those or other laws
to arbitrarily detain and convict people.

75. To tackle the continuing practice of torture in places of detention, the
Government should:

(a)  Prioritize the ratification of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment and the Optional Protocol
thereto;

(b)  Ensure that police and military officers alleged to have committed acts of
torture and ill-treatment are held accountable through the criminal justice system;

(c) Expedite the passing of a new prisons law that meets international
standards;

(d)  Abolish the death penalty.

76.  In relation to the right to freedom of opinion and expression, the Government
should:

(a) Ensure that the Printing and Publishing Enterprise Bill and the
Broadcast Media Bill meet international human rights standards, including with
regard to government licensing powers and content regulation;

(b)  Expedite the passing of the media law drafted by the Interim Press
Council;

(¢)  Expedite the abolition or review of the Electronic Transactions Act
(2004), the Motion Picture Act (1996), the Computer Science Development Act (1996),
the Television and Video Act (1985), the Printers and Publishers Registration Act
(1962), the Wireless Telegraphy Act (1933), the Emergency Provisions Act (1950) and
the State Protection Act (1975) to bring them into line with international human
rights standards;

(d) Remove provisions in defamation laws which provide for prison
sentences;

(e)  Make greater use of the Interim Press Council to help resolve disputes.

77.  To tackle the problem of hate speech, the Government should investigate the
nature and extent of the harm caused to persons and groups as a result of the hostility
and violence incited by certain individuals and groups on the basis of racial or
religious hatred, and hold the perpetrators to account.

78. To address shortcomings in upholding the rights to peaceful assembly and
association, the Government should:

(a) Amend the Peaceful Assembly and Peaceful Procession Act, including
article 18, to replace the permit system with a notification system that is not subject to
criminal sanctions;
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(b)  Ensure that the draft association law is amended to remove criminal
sanctions and replace the registration procedure with a voluntary notification
procedure, and ensure the concomitant review/abolition of the Act relating to the
Formation of Organizations and the Unlawful Associations Act;

(c) Invite the Special Rapporteur on the rights to freedom of peaceful
assembly and of association to visit the country, and ratify the International Covenant
on Civil and Political Rights.

79. In relation to human rights concerns in the context of development, the
Government should:

(a)  Establish a system of individual titling and tenure rights for smallholders
to protect people against land appropriation and forced evictions;

(b)  Put in place a collective or communal tenure system for land, fisheries
and forests to protect the access of local communities to common goods and ensure
that the land can be converted to new uses only with their free, prior and informed
consent;

(c) Abide by the basic principles and guidelines on development-based
evictions and displacement (A/HRC/4/18, annex I);

(d) Ensure that people peacefully protesting forced evictions and land
confiscations are not subjected to excessive use of force by the police or arbitrary
detention and criminal prosecution;

(e) Ensure that the recommendations from the Letpadaung parliamentary
commission and the environmental and social impact assessment are fully
implemented;

f) Make environmental and social impact assessments a legal requirement
for all large-scale development projects in Myanmar and ensure that human rights
impact assessments are incorporated;

(g)  Abide by the guiding principles on human rights impact assessments of
trade and investment agreements (see A/HRC/19/59/Add.5);

(h) Continue the good progress in preparing for Extractive Industries
Transparency Initiative candidature.

80. The Special Rapporteur also calls on all investors and businesses to abide by
the Guiding Principles on Business and Human Rights.

81. Regarding the situation in ethnic border areas, the Government and, where
applicable, the ethnic armed groups should:

(a) Abide by humanitarian and human rights law in areas where armed
conflict continues;

(b)  Establish a comprehensive system for monitoring the implementation of
ceasefire and political agreements, which includes representation from civil society,
community-based groups and the international community, and guarantee the
freedom of movement of monitors;

(¢) Set a clear time frame for prompt progress towards political talks
following the signing of a national ceasefire accord, and stick firmly to that timetable;

(d) Ensure that political negotiations abide by the principles of
participation, transparency, accountability, equality and non-discrimination, and
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subsequently provide for greater participation and representation of local
communities and women;

(e)  Ensure regular systematic access to non-government controlled areas in
Kachin State for humanitarian organizations, including the United Nations;

f) Abide by the Guiding Principles on Internal Displacement and the
Principles on Housing and Property Restitution for Refugees and Displaced Persons;

(g) Ensure that any return of refugees, asylum seekers and internally
displaced persons is carried out voluntarily, in safety and with dignity;

(h)  Incorporate into ceasefire and political agreements clauses which protect
and promote the land rights of existing, displaced and returning ethnic populations,
including the restitution and recognition of land titles and tenure rights of villagers;

i) Ratify the Convention on the Prohibition of the Use, Stockpiling,
Production and Transfer of Anti-personnel Mines and on Their Destruction and begin
to undertake mine survey, clearance, marking and fencing activities in ethnic border
areas;

() Accelerate the identification and release of all children in the national
Armed Forces and border guard forces, including by providing unimpeded access to
its military sites by the country task force;

(k) Ratify the Optional Protocol to the Convention on the Rights of the
Child on the involvement of children in armed conflict.

82.  The Special Rapporteur calls for joint plans of action on child soldiers to also
be drawn up with non-State armed groups.

83. Regarding Rakhine State, the Special Rapporteur recommends that the
Government:

(a) Ease the disproportionate and discriminatory restrictions on the
freedom of movement of Muslim populations;

(b)  Ensure safe access to humanitarian organizations providing life-saving
assistance, including health care, for the IDP camps and isolated villages in Rakhine
State;

(¢)  Reverse the increasingly permanent policy of separation and segregation
of communities by taking positive steps to rebuild integrated communities, which
includes upholding the right of people to return to their land and property;

(d) Release, immediately and without conditions, Tun Aung, Kyaw Hla
Aung and Than Shwe, and the three international NGO workers, who have been
arbitrarily detained;

(e)  Ensure that the due process and fair trial rights of all defendants in
Rakhine State are upheld;

® Bring the Citizenship Act into line with international standards, by
providing for objective criteria in the granting of citizenship that comply with the
principle of non-discrimination, such as birth in the territory and descent (with
citizenship being passed through a parent who is a citizen);

(g)  Ensure that all children who are born in Myanmar and who do not have
a right to the nationality of another State are able to acquire Myanmar citizenship,
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regardless of the status of their parents, and provide for naturalization under a
revised citizenship law.

84.  In view of the failure of the Government to conduct a credible and independent
investigation into the allegations of widespread and systematic human rights
violations in Rakhine State which may constitute crimes against humanity,
particularly since the outbreak of the violence of June 2012, and as a measure to help
turn the tide of impunity in Rakhine State, the Special Rapporteur calls on the
Human Rights Council to work with the Government to establish a credible
investigation to uncover the truth of what happened in Du Chee Yar Tan on 13 and
14 January 2014 and to hold anyone responsible for human rights violations to
account.

85. Regarding the transition to democracy and establishing the rule of law, the
Special Rapporteur recommends that the Government:

(a) Initiate fundamental reforms to establish a judiciary that is impartial and
independent, including from the direct control of the Government and the military;

(b)  Guarantee due process of law;

(c) Refrain from charging individuals for alleged infringement of national
laws that are in contravention of the international human rights obligations of
Myanmar;

(d) Establish mechanisms to investigate allegations of human rights
violations;

(e) Continue to seek international technical assistance with a view to
establishing an independent and impartial judiciary that is consistent with
international standards and principles, including by inviting the Special Rapporteur
on the independence of judges and lawyers to conduct a country visit;

® Increase salaries and pensions for judges to decrease incentives for
corruption, and establish a mechanism to conduct prompt and effective investigations
into allegations of corruption in the judiciary;

(g)  Expedite the establishment of an OHCHR country office with a full
mandate to assist with these and other reforms.

86.  The Special Rapporteur urges the parliament to:

(a) Amend the Bar Council Act to transform the Bar Council into a self-
governing professional association to defend the integrity and independence of the
profession and maintain professional standards;

(b) Reform the contempt of court laws to ensure that lawyers cannot be
subjected to sanctions because of their association with politically sensitive cases;

(¢c)  Expedite the abolition or review of the laws referred to in paragraphs 74,
76 (c) and 78 (b) of the present report, articles 143, 145, 152, 505, 505 (b) and 295A of
the Penal Code, the Code of Criminal Procedure and the Official Secrets Act, to
ensure their compliance with international human rights standards;

(d) Ensure that new legislation combats and does not increase
discrimination against women, racial, ethnic and religious minorities, the lesbian, gay,
bisexual, transgender and intersex community, persons with disabilities or other
groups and is in full compliance with the obligations of Myanmar under the
Convention on the Elimination of All Forms of Discrimination against Women, the
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Convention on the Rights of the Child and the Convention on the Rights of Persons
with Disabilities;

(e) Adopt a law that brings the Myanmar National Human Rights
Commission into line with the Paris Principles, including with regard to the selection
process for its members;

® Initiate a process of consultation with all relevant stakeholders on the
feasibility and desirability of establishing a truth commission;

(g) Amend the Constitution to bring the armed forces under civilian control,
including articles 20 (b), 445, 343 (b), 74, 109 (b), 141 (b), 232 (b) and 40 (c);

(h)  Amend the Constitution, including article 59 (b), (e) and (f), to allow the
people of Myanmar to freely choose their Government. Furthermore, the Special
Rapporteur recommends that amendments be adopted to ensure that the Constitution
affirms the fundamental human rights of all people in Myanmar and not just its
citizens.
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Myanmar: UN rights experts express alarm at adoption of first of four
‘protection of race and religion’ bills

GENEVA (27 May 2015) - A group of United Nations human rights experts today expressed alarm at
the enactment of the Population Control Healthcare Bill in Myanmar, the first of four in a package of
bills that seek to ‘protect race and religion’. The bills are highly discriminatory against ethnic and
religious minorities as well as against women.

“These bills risk deepening discrimination against minorities and setting back women’s rights in
Myanmar,” said the UN Special Rapporteur on the situation of human rights in Myanmar, Yanghee Lee.
“At a time when thousands of Rohingya are already fleeing the country by boat, this sends precisely
the wrong signal to these communities.”

On Saturday, State media reported that the President of Myanmar had signed the Population Control
Healthcare Bill. While the stated objectives of the Bill are to improve living standards, alleviate
poverty, ensure quality healthcare and develop maternal and child health, its provisions are extremely
vague and lack any protection against discrimination, the independent experts noted. Under the newly
adopted law, certain areas can be designated for special health care measures, including birth spacing.

“Any coercive requirement for birth spacing with the aim to ‘organise’ family planning would constitute
a disproportionate interference in the sexual and reproductive health and rights of women and could
amount to a violation of women’s human rights,” said the UN Special Rapporteur on the right to
health, Dainius Plras, noting that the Bill allows township groups to ‘organise’ married couples to
practice 36-month birth spacing between pregnancies. "Women should be able to choose freely and
responsibly the number and spacing of their children.”

The experts underlined that inclusive policies and approaches that focus on a voluntary regulation of
population can act as effective safeguards to ensure respect for women’s human rights, and
sustainable economic and social development. Such policies should provide women with access to
health services, including family planning and free contraception; nutrition; education, including sex
education; and employment.

“Evidence shows that attempts to impose strategies aimed at ‘controlling population growth’ often
disproportionately target marginalized and minority groups and can have discriminatory, coercive and
punitive effects that go against basic rights and freedoms, particularly those of women,” the experts
added.

The rights experts also expressed serious concern about the other three bills currently being
considered by Parliament: the Religious Conversion Bill, the Myanmar Buddhist Women’s Special
Marriage Bill and the Monogamy Bill.
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The Special Rapporteur on minority issues, Rita 1zsak, cautioned that “these bills particularly
discriminate against ethnic and religious minorities and have the potential to fuel existing tensions in
the country.”

The Religious Conversion Bill establishes a State-regulated system for religious conversion, involving
justification, registration, interview, study and approval. “The right to conversion has the status of
unconditional protection under international human rights law,” the Special Rapporteur on freedom of
religion or belief, Heiner Bielefeldt, said. “States must respect everyone’s right to conversion as an
essential component within freedom of religion or belief by removing administrative obstacles.”

The Myanmar Buddhist Women’s Special Marriage Bill seeks to protect Buddhist women marrying non-
Buddhist men. “The Bill discriminates against women by restricting the right to marry for Buddhist
women and placing restrictions only on Buddhist women who wish to marry outside their faith,” said
Emna Aouij, who currently heads the Working Group on discrimination against women.

In practice, the Bill discourages interfaith marriages between Buddhist women and men of other faiths
by imposing disproportionate penalties on non-Buddhist men. Moreover, under the Bill, a cohabiting
couple where the female partner is Buddhist and the male is not, is de facto deemed ‘married’. If one
or both parties do not wish to marry, they may be forced into marriage by a Court, which interferes
greatly with the right to enter into marriage only with free and full consent.

The Monogamy Bill criminalizes polygamy and prohibits extramarital affairs. The Bill is redundant since
the Penal Code already prohibits polygamy. While the ban on polygamy is in accordance with
international human rights requirements, the Bill adopts a restrictive and discriminatory approach to
regulate marriage. It makes specific references to ‘non-Buddhist persons’ and omits other forms of
marriage discriminatory to women, including early and forced marriages.

“Enforcement of laws criminalizing adultery often leads to discrimination and violence against women.
Experience shows that, in practice, adultery legislation imposes disproportional criminal liability on
women,” Ms. Aouij added.

The independent experts called on the Government of Myanmar to discard all four laws, which will
violate Myanmar’s obligations under international human rights standards. The experts reiterated their
availability to provide assistance and technical advice on legislation and other measures affecting basic
rights and freedoms in Myanmar.

“In this election year, Myanmar must ensure that its laws comply with fundamental human rights
provisions and help rather than hinder progress towards a more tolerant, pluralistic and inclusive
society,” the Special Rapporteur on Myanmar concluded.

The UN human rights experts are part of what is known as the Special Procedures of the Human Rights
Council. Special Procedures, the largest body of independent experts in the UN Human Rights, is the
general name of the independent fact-finding and monitoring mechanisms of the Human Rights
Council that address either specific country situations or thematic issues in all parts of the world.
Special Procedures’ experts work on a voluntary basis; they are not UN staff and do not receive a
salary for their work. They are independent from any government or organization and serve in their
individual capacity. For more information, log on to:
http://www.ohchr.org/EN/HRBodies/SP/Pages/Welcomepage.aspx

Learn more about the mandates:

Myanmar: http://www.ohchr.org/EN/HRBodies/SP/CountriesMandates/MM/Pages/SRMyanmar.aspx
Heath: http://www.ohchr.org/EN/Issues/Health/Pages/SRRightHealthIndex.aspx

Minority issues:
http://www.ohchr.org/EN/Issues/Minorities/IExpert/Pages/IEminorityissuesIndex.aspx

Religion and belief:
http://www.ohchr.org/EN/Issues/FreedomReligion/Pages/FreedomReligionIndex.aspx
Discrimination against women:
http://www.ohchr.org/EN/Issues/Women/WGWomen/Pages/WGWomenIndex.aspx

UN Human Rights, country page - Myanmar:
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http://www.ohchr.org/EN/countries/AsiaRegion/Pages/MMIndex.aspx

For more information and media requests, please contact Caroline Avanzo (+41 22 928 9208 /
cavanzo@ohchr.org)

For media inquiries related to other UN independent experts:
Xabier Celaya, UN Human Rights — Media Unit (+ 41 22 917 9383 / xcelaya@ohchr.org)

UN Human Rights, follow us on social media:

Facebook: https://www.facebook.com/unitednationshumanrights
Twitter: http://twitter.com/UNrightswire

Google+ gplus.to/unitednationshumanrights

YouTube: http://www.youtube.com/UNOHCHR

Storify: http://storify.com/UNrightswire

Check the Universal Human Rights Index: http://uhri.ohchr.org/en
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Summary

The Secretary-General has the honour to present to the members of the General
Assembly the report on the situation of human rights in Myanmar submitted by the
Special Rapporteur on the situation of human rights in Myanmar, Yanghee Lee, in
accordance with General Assembly resolution 69/248. The present report provides an
overview of the main human rights developments in Myanmar since the Special
Rapporteur’s report to the Human Rights Council in March 2015. It sets out key
issues and priorities that need to be addressed to further the reforms in the area of
human rights prior to the November elections and beyond.
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“midnight inspections”, these visits are used to intimidate or harass civil society
activists. The Special Rapporteur calls on the Government to halt all forms of
surveillance and harassment against human rights defenders and members of civil
society and ensure respect for their rights to freedoms of expression, peaceful
assembly and association.

Incitement

30. The protection of the right to freedom of expression must be accompanied by
efforts to combat intolerance, discrimination and incitement to hatred. While
welcoming President Thein Sein’s statements against hate speech, the Special
Rapporteur continues to observe calls, often made by religious leaders or members
of political parties, to incitement and hatred against minorities. They involve
negative stereotyping and discrimination and largely target Muslim communities,
especially the Rohingya. She is also concerned by the increasing influence of
Buddhist ultra-nationalist movements in fuelling discriminatory sentiments and
advocating support of discriminatory policies or legislation. She also notes reports
of intimidation and harassment of civil society actors, political figures and
journalists who seek to protect the rights of minorities. Greater efforts must be made
to publicly condemn, prevent and combat acts of incitement to discrimination,
hostility and violence. It is vital that deep-seated divisions and tension are not
manipulated for political purposes or used to fuel violence ahead of the elections.

31. During her visit, the Special Rapporteur expressed concern about a video on
the Internet'> of a public rally where the Chair of the Peace and Diversity Party
called for the killing of the Rohingya. Referring to the Rohingya, the Chair stated:
“Number one, shoot and kill them! Number two, kill and shoot them! Number three,
shoot and bury them! Number four, bury and shoot them! If we do not kill, shoot,
and bury them, they will keep sneaking into our country.” The crowd can be heard
repeating these statements. To the knowledge of the Special Rapporteur, the
Government has not publicly condemned these statements and no legal action has
been initiated against their author. She also raised the case of Htin Lin Oo who was
sentenced to two years in prison with hard labour in June 2015 under section 295 (a)
of the Penal Code for “insulting” religion or religious belief. Htin Lin Oo was
convicted for a speech discouraging the use of Buddhism as a tool for nationalist
extremism. The Special Rapporteur notes with concern the stark difference in
treatment between these two cases.

32. According to the Special Rapporteurs on the promotion and protection of the
right to freedom of opinion and expression (see A/67/357, paras. 45 and 46) and on
minority issues (see A/HRC/28/64, paras. 48 and 58), several elements should be
considered when identifying which expressions constitute incitement: the context of
the expression; the official position and level of authority of the speaker; the intent
to incite discrimination, hostility or violence; the content of the expression; the
extent and means of dissemination; the danger of violence resulting from the
expression. Serious and extreme instances of incitement to hatred, which cross this
threshold, should be criminalized. For other cases, the Government should adopt
civil laws which can provide for diverse procedural and substantive remedies (see

"2 https://www.youtube.com/watch?v=059n9M6jB28.
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A/67/357, para. 48). However, such measures should not impose additional
restrictions on the rights to freedom of expression, assembly and association.

33. Communal tension and hatred cannot be eliminated by legal provisions alone.
Root causes should be addressed, including through the deconstruction of
discriminatory and negative stereotypes and the promotion of greater tolerance.
Preventative measures should be prioritized, including through education,
information campaigns, training for judges and law enforcement officers, and social
dialogue. The Special Rapporteur therefore welcomes President Thein Sein’s
instructions in 2014 calling on local authorities to establish interfaith organizations
to improve dialogue and understanding between communities. Such organizations
should be established widely and reinvigorated wherever inactive. The Special
Rapporteur also welcomes various interfaith activities led by religious leaders or
civil society actors aimed at promoting intercommunal harmony and building a
more tolerant and inclusive society.

Rakhine State

34. The Special Rapporteur regrets that her request to visit Rakhine State was
denied by the Government, well before the start of her mission. While she firmly
believes in making assessments based on the realities observed on the ground, she
welcomed the opportunity to engage constructively with the Chief Minister,
members of the Emergency Coordination Centre, as well as some of the Rakhine
Elders. She is aware, however, that they were brought to Yangon despite dealing
with a natural disaster.

35. Rakhine State, declared one of four disaster zones, was among the hardest hit
by the floods. The Special Rapporteur urges that continued assistance and support
be provided as a priority. The floods will likely exacerbate the long-standing social
and economic development challenges in Rakhine State, one of the poorest States in
Myanmar.

36. One priority area the Special Rapporteur would like to stress is improving
education opportunities and access to higher education for all communities in
Rakhine State. According to the United Nations Committee on Economic, Social
and Cultural Rights, education is the primary vehicle by which economically and
socially marginalized adults and children can lift themselves out of poverty.'® Thus,
efforts can be made to increase the number of primary and secondary schools
Statewide, which currently are overcrowded and underresourced, and to provide
greater access to non-formal education and vocational training. Access to education
(particularly at the middle and secondary levels), for displaced youth and children in
camps should be improved. Lifting travel restrictions, which have prevented
Rohingya students from attending any form of university education, is also
necessary.

37. Three years after the first outbreak of communal violence in Rakhine State,
some 140,000 displaced persons remain in camps'® where conditions remain
abysmal and access to adequate basic services severely limited. Acute malnutrition

3 See E/C.12/1999/10, general comment No. 13: the right to education, para. 1.

" http://reliefweb.int/sites/reliefweb.int/files/resources/
Affected_Map_IDP_Sites_Rakhine. OCHA_Aug2015_A4.pdf
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situation of minorities in Myanmar.

In the present report, submitted to the Human Rights Council pursuant to its
resolution 29/21, the United Nations High Commissioner for Human Rights examines the
situation of human rights of Rohingya Muslims and other minorities in Myanmar, analyses
patterns of human rights violations and abuses, particularly discrimination, and concludes
with recommendations on measures to be taken by the relevant authorities to improve the

" The present report was submitted after the deadline in order to reflect the most recent developments.

GE.16-11022(E)

*1611022*

&3
Please recycle &




Annex 28

A/HRC/32/18

1. Introduction

1. The present report is submitted to the Human Rights Council pursuant to its
resolution 29/21, in which it requested the United High Commissioner for Human Rights to
report on the human rights violations and abuses against Rohingya Muslims and other
minorities in Myanmar, particularly the recent incidents of trafficking and forced
displacement of Rohingya Muslims. The report is based on information received by the
Office of the High Commissioner (OHCHR) from various sources, including the
Government of Myanmar, United Nations entities, the Myanmar National Human Rights
Commission and civil society entities. The reports that successive Special Rapporteurs on
the situation of human rights in Myanmar have submitted since 1992 were also considered,
as were the written and oral comments received from the Government of Myanmar.

II. Context

2. Myanmar is one of the most ethnically diverse countries in Asia. The Citizenship
Law of 1982 recognizes eight major “national ethnic groups”: Bamar (approximately two
thirds of the population), Chin, Kachin, Kayah, Kayin, Mon, Rakhine and Shan. According
to lists published in various government documents, the eight groups have been broken
down further into 135 recognized “national ethnic groups”. An estimated 90 per cent of the
population are Buddhists, 4 per cent Muslims, 4 per cent Christians and under 2 per cent
Hindus. Most Christians belong to ethnic minorities, including the Chin, the Kachin and the
Kayin. Among the Muslim population, the Kaman are a community belonging to one of the
135 recognized ethnic groups, as are Bamar Muslims. Other Muslim groups include
“Chinese Muslims” and “Indian Muslims”.

3. Rohingya Muslims represent the largest percentage of Muslims in Myanmar, with
the majority living in Rakhine State. They self-identify as a distinct ethnic group with their
own language and culture, and claim a long-standing connection to Rakhine State.
Successive Governments have rejected these claims, and the Rohingya were not included in
the list of recognized ethnic groups. Most Rohingya are stateless.

4. In 2014, in the first census conducted by the Government of Myanmar in 30 years, a
directive prohibited Rohingya from identifying as such, which led to their de facto
exclusion from official figures.' Although the data on ethnicity and religion have yet to be
released, the publication of census data disaggregated by religion is one priority included in
the 100-day plan of the Ministry of Labour, Immigration and Population. The lack of data
combined with lack of access to parts of the country pose significant challenges to the
analysis of the situation of minorities in Myanmar.

5. Ethnic and religious minorities in Myanmar have a complex and contested history.
Even though the agreement adopted at the Panglong Conference in 1947 envisaged the
creation of a federal union based on voluntary association and political equality, Burma
(then the official name of Myanmar), upon its independence in 1948, became a quasi-
federal union largely dominated by the Bamar ethnic group. Subsequent claims by ethnic
minorities for self-determination, greater autonomy and the equitable sharing of power and
resources have driven non-international armed conflicts, varying in scope and intensity.
After the military seized power in 1962, ethnic minorities were increasingly excluded from

See The 2014 Myanmar Population and Housing Census: The Union Report, Census Report Volume
2, May 2015, p. 8.
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positions of authority, facing restrictions in, inter alia, education, the use of minority
languages and religious freedom.
6. Myanmar is undergoing significant transformation. In 2011, after decades of

military control, the Government embarked on wide-ranging reforms, including the opening
up of democratic space. The reforms culminated in historic elections on 8 November 2015,
and the transfer of power to a civilian Government on 31 March 2016. Nonetheless, the
military retains 25 per cent of seats in Parliament, giving it a de facto veto on any
constitutional amendment. Moreover, the Commander-in-Chief appoints the Ministers to
the key portfolios of Home Affairs, Border Affairs and Defence.

7. In May 2015, 700,000 individuals from minority communities were disenfranchised
(see paras. 46-47 below). Muslim candidates were disqualified from standing for election,
and the Parliament currently has no Muslim members.

8. On 15 October 2015, the Government and eight of the more than 20 ethnic armed
groups in Myanmar signed a nationwide ceasefire agreement. Nonetheless, armed conflict
persists in Kachin and northern Shan States, while sporadic skirmishes have broken out in
Chin, Kayin and Rakhine States. The new Government — the most ethnically diverse
Government in decades — has proposed a “twenty-first-century Panglong Conference” to
advance the peace process.

9. Rakhine State is one of the poorest states in Myanmar, with limited access to basic
services and livelihood opportunities for the entire population. There are long-standing
grievances between Rohingya Muslims (population of just over 1 million) and Rakhine
Buddhists (the “Rakhine”) (around 2 million); and between each community on the one
hand and the Bamar-majority-led central Government on the other. Many Rakhine contest
the claims of the Rohingya to a distinct ethnic heritage and historic links to Rakhine State,
viewing the Rohingya as “Bengali” (“illegal immigrants”), with no cultural, religious or
social ties to Myanmar. Some Rakhine also hold the perception that international assistance
has focused on the Rohingya, to their detriment. The Rakhine have been subject to long-
standing discrimination by past military Governments. Although officially recognized as an
ethnic group, the Kaman Muslims in Rakhine State also face entrenched discrimination and
other human rights violations (see A/HRC/28/72, para. 41). Since 2012, incidents of
religious intolerance and incitement to hatred by extremist and ultra-nationalist Buddhist
groups have increased across the country. The Rohingya and other Muslims are often
portrayed as a “threat to race and religion”.

10.  Against this backdrop, tensions have occasionally erupted into violence. The most
recent major outbreak in June and October 2012 led to hundreds of cases of injury and
death, the destruction of property and the displacement of 140,000 people (see A/67/383,
paras. 56-58, and A/HRC/22/58, paras. 47-48). Around 120,000 individuals remain in
camps for internally displaced persons in central Rakhine State, with ongoing segregation
between Rakhine and Rohingya communities.

11.  Systemic human rights violations and lack of opportunities have triggered irregular
migration flows of Rohingya from Rakhine State to Thailand and Malaysia, in the same
boats as irregular migrants from Bangladesh. Trafficking and smuggling networks have
facilitated these flows.> More than 94,000 Rohingya and Bangladeshis are believed to have
departed since early 2014, with a peak of 31,000 in the first half of 2015.° In May 2015,
Thailand and Malaysia cracked down on international smuggling networks, which led to the

United Nations Office on Drugs and Crime, Protecting peace and prosperity in Southeast Asia:
synchronizing economic and security agendas, February 2016, pp. 37-41.
See UNHCR, Mixed Maritime Movements in South-East Asia, 2015.
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abandonment of 5,000 irregular migrants at sea.* Malaysia and Indonesia ultimately offered
temporary shelter to migrants affected by the Andaman Sea crisis provided that the
international community grant resettlement and repatriation within a year. Many of those
rescued at sea remain detained in shelters, camps or immigration detention facilities, and
face an uncertain future. The policies and practices of discrimination against the Rohingya,
a root cause of irregular migration from Rakhine State, remain to be addressed as part of
broader reforms to protect all minorities in Myanmar.

12. Access to justice for victims of human rights violations and abuses has, in the
meantime, been sorely lacking. The military and other security forces have generally
enjoyed impunity. Endemic corruption and limited capacity and will to conduct effective
investigations and prosecutions add to a general lack of public trust in the administration of
justice. Structural issues affecting the independence of the judiciary and legal professionals
remain. Judicial independence has been further undermined by the undue influence of the
executive branch and its interference in politically sensitive cases. Social and cultural
stigma deters victims of sexual and gender-based violence from reporting. Minorities face
other obstacles that limit further their access to justice, including language, geography and
fear of reprisal.

13.  In his inaugural address, President U Htin Kyaw described four priorities for the
new Government: national reconciliation, peace, a Constitution leading to the establishment
of a democratic federal union, and improved quality of life. In April 2016, State Counsellor
Daw Aung San Suu Kyi reiterated the importance of national reconciliation and the rule of
law for all citizens. Recent steps taken by the Government include the establishment of the
Ministry for Ethnic Affairs and the transformation of the Myanmar Peace Centre into the
National Reconciliation and Peace Centre. The new Government informed OHCHR that
addressing the situation in Rakhine State had been “one of the highest priorities on its
agenda”, and called for “more time to find durable solutions” (see A/HRC/32/G/9). On 30
May 2016, the Government established the Central Committee on the Implementation of
Peace, Stability and Development of Rakhine State, with the State Counsellor as its Chair.
According to the Government, the objectives of the Committee are to “bring peace, stability
and development to all people in Rakhine State”.

14.  One key to Myanmar’s transformation is addressing past and ongoing human rights
violations, which may otherwise undermine the transition. Patterns of entrenched
discrimination against minorities, and measures to address them, are described below. This
is a challenging process that will require resolve, resources and time. Specific constraints
include the continued influence exercised by the military in critical areas of governance. In
Rakhine State, the situation is compounded by the highly politicized and polarized
environment, including tensions between political parties and continued activity by armed
groups. The new Government has nevertheless a unique opportunity to create positive
momentum by taking crucial steps to halt discrimination against minorities in law and in
practice.

Legal framework

15.  The human rights obligations of the State are grounded in both treaty and customary
law. Myanmar is a party to the Convention on the Rights of the Child and the Optional
Protocol thereto on the sale of children, child prostitution and child pornography, the
Convention on the Elimination of All Forms of Discrimination against Women, the

The Government of Myanmar rescued two boats on 22 and 29 May 2015.
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Convention on the Rights of Persons with Disabilities and other key international treaties.’
It is a signatory to the International Covenant on Economic, Social and Cultural Rights,
which therefore requires the authorities to refrain from actions contrary to the object or
purpose of the Covenant. The obligations under these treaties are complemented by
customary international law, which includes a number of the rights described in the
Universal Declaration of Human Rights.

16.  Non-discrimination is central to the promotion and protection of the rights of
minorities. According to article 2 of the Universal Declaration of Human Rights, States are
required to protect and respect the human rights of all, without distinction such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status.® Article 30 of the Convention on the Rights of the Child describes the
right of children belonging to minorities to enjoy their own culture, profess and practise
their own religion, and to use their own language. Article 4 of the Declaration on the Rights
of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities requires
States to take positive measures to protect the rights and identity of minorities.

17.  Considering the context of past and current armed conflict in Myanmar, it is also
important to note the relevant provisions of international humanitarian law governing the
conduct of parties to an armed conflict, such as the Geneva Conventions (ratified by
Myanmar in 1992). International criminal law applies to situations in which individuals
may be held individually criminally responsible under international law, such as for crimes
against humanity and war crimes.” States have the primary obligation to ensure
accountability for such crimes.® They must investigate and prosecute gross violations of
international human rights law and serious violations of international humanitarian law.’

18.  The Constitution of Myanmar of 2008 offers some protection to recognized
“national races”, requiring the Government to assist in developing their language, literature
and culture; to promote solidarity and respect among them; and to promote their
socioeconomic development. Chapter VIII of the Constitution protects the rights to equality
and non-discrimination, education and health care, and prohibits forced labour and arbitrary
detention. Many rights are, however, reserved for “citizens”, whereas international human
rights law generally requires the State to respect, protect and fulfil the human rights of all
individuals within its jurisdiction or control.'® Moreover, the Constitution imposes
limitations on several fundamental rights,!" or permits their suspension on vague or
impermissible grounds.'

Including the Convention on the Prevention and Punishment of the Crime of Genocide, the Protocol
to Prevent, Suppress, and Punish Trafficking in Persons, especially Women and Children,
supplementing the United Nations Convention against Transnational Organized Crime, and the
International Labour Organization (ILO) Forced Labour Convention, 1930 (No. 29) and Worst Forms
of Child Labour Convention, 1999 (No. 182).

See also the Charter of the United Nations, Art. 1(3).

For example, Rome Statute of the International Criminal Court, arts. 7-8.

See the updated set of principles for the protection and promotion of human rights through action to
combat impunity (E/CN.4/2005/102/Add.1), principles 20 and 21.

Convention on the Elimination of All Forms of Discrimination against Women, art. 2; Convention on
the Prevention and Punishment of the Crime of Genocide, art. 1.

See Convention on the Rights of the Child, art. 2. See also OHCHR, The Rights of Non-citizens,
Geneva (Sales No E.07.XIV.2), 2006, p. 15.

For example, s. 353 states that “Nothing shall, except in accord with existing laws, be detrimental to
the life and personal freedom of any person”.

For example, the President may, in declaring a state of emergency, “... restrict or suspend as required
one or more fundamental rights of the citizens residing in the areas where the state of emergency is in
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19.  The right to nationality is a fundamental human right."* The Citizenship Law of
1982, which provides for three types of citizenship, contravenes the principle of non-
discrimination, as the acquisition of nationality is based primarily on ethnicity rather than
on objective criteria."* “Full” citizenship may be obtained through four different
mechanisms. Automatic acquisition of “full” citizenship is reserved for “nationals such as
the Kachin, Kayah, Karen (Kayin), Chin, Burman (Bamar), Mon, Arakan (Rakhine) or
Shan and ethnic groups who settled in Myanmar before 1823”."° The list of 135 recognized
“national ethnic groups” whose members may acquire citizenship automatically does not
include the Rohingya or people of Chinese, Indian or Nepali descent. “Associate”
citizenship applies to those whose application for citizenship under the Citizenship Law of
1948 was pending when the law of 1982 came into force. “Naturalized” citizenship may be
granted to persons who provide “conclusive evidence” of entry and residence in Myanmar
before 1948, and their children born in Myanmar. It may also be granted under certain
circumstances by marriage or descent. In addition, applications for “naturalized” citizenship
must be at least 18 years of age, have a command of one of the national languages, be of
“good character” and of “sound mind”. “Associate” and “naturalized” citizens have fewer
rights than “full” citizens; for example, their citizenship may be revoked on broad-ranging
grounds.

20. In 2015, the Parliament adopted a package of laws seeking to “protect race and
religion”. The laws discriminate against ethnic and religious minorities and women, in
violation of the State’s international obligations. The Religious Conversion Law established
a State-regulated system for changing religion, which contravenes the right to freedom of
religion or belief.'® The Population Control Health-Care Law adopts a selective and
coercive approach to population control, including a potential requirement of 36 months
between births, which would violate a woman’s right to choose the number and spacing of
her children."” The law could be used to target areas with significant minority communities.
The Buddhist Women’s Special Marriage Law seeks to “protect” Buddhist women
marrying non-Buddhist men, in contravention of a woman’s right to choose freely her
spouse.'®

Patterns of human rights violations and abuses

Incitement to hatred and religious intolerance

21.  The Constitution of Myanmar prohibits the abuse of religion for political purposes
and acts intended or likely to promote hatred, enmity or discord between racial or religious
communities. In accordance with international law, the State is required to uphold the right
of all persons in its territory to freedom of religion and the principle of non-
discrimination."’

operation”.

Universal Declaration of Human Rights, art. 15; Convention on the Rights of the Child, Art. 7;
Convention on the Elimination of All Forms of Discrimination against Women, art. 9.

Universal Declaration of Human Rights, art. 2.

Citizenship Law, sect. 3.

Universal Declaration of Human Rights, art. 18.

Ibid., arts. 12, 16; Convention on the Elimination of All Forms of Discrimination against Women, art.
16; Convention on the Rights of Persons with Disabilities, art. 23.

Convention on the Elimination of All Forms of Discrimination against Women art. 16.

Universal Declaration of Human Rights, arts. 2, 7 and 18.
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22.  Since the 1990s, however, extremist or ultra-nationalist Buddhist organizations have
actively promoted messages of hatred and intolerance against Muslims and other religious
minorities. Groups including the Organization for the Protection of Race and Religion
(known as MaBaTha) spread messages based on fear and hatred, compare Muslims to
animals, use derogatory language and present Muslims as a threat to the “Buddhist State”.?’
During a public rally in Yangon in May 2015, a politician encouraged the crowd to “kill
and bury” all Rohingya; the crowd cheered and repeated his statements (A/HRC/31/79, p.
37). Such rhetoric fuels enmity and discord. Recently, ultra-nationalist Buddhist
organizations also targeted moderate Buddhists, interfaith activists, women’s rights activists
and the Special Rapporteur.?!

23.  Efforts must be made to prevent and counter acts of incitement to discrimination,
violence and hatred, including through the development of a comprehensive strategy based
on international human rights standards. The Rabat Plan of Action on the prohibition of
advocacy of national, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence (A/HRC/22/17/Add.4, appendix) provides useful guidance. The
Parliament has recently taken steps to revive discussions on the “Maintenance of Religious
Harmony” bill. These should be based on broad consultations with civil society and take
into account the Rabat Plan of Action.

24.  Underlying root causes should also be addressed, including through preventive
education and awareness-raising. Programmes conducted by interfaith and civil society
actors to build a more tolerant, diverse and inclusive society should be supported and
promoted.

Violations and abuses against Rohingya in Rakhine State

25.  Patterns of human rights violations against the Rohingya have been documented by
successive Special Rapporteurs since 1992. Many result from national, State or local laws,
policies and practices targeting the Rohingya owing to their ethnicity, race or religion,
either directly or through selective, discriminatory implementation. The tightening of
restrictions after the outbreak of violence in 2012 has also had a severe impact on the
Kaman community, increasing their vulnerability to human rights violations and abuses.

Arbitrary deprivation of nationality

26. A State’s prerogative to grant or remove nationality is constrained under
international law.” The Citizenship Law of 1982 is discriminatory, and contravenes the
prohibition of arbitrary deprivation of nationality. It violates the right of every child to
acquire nationality,” as it fails to protect the acquisition of citizenship for children born in
Myanmar with no “genuine link” to another State (see CRC/C/MMR/CO/3-4, paras. 41-
42). It also gives overly broad power to the Government to revoke citizenship without due
protection. It has led and continues to lead to statelessness. Myanmar has one of the largest
stateless populations in the world: some 1,090,000 stateless persons, predominately

See C4ADS, Sticks and Stones: Hate Speech Narratives and Facilitators in Myanmar, 2016.

See OHCHR, “Comment by UN High Commissioner for Human Rights Zeid Ra’ad Al Hussein on
the abuse of the Special Rapporteur on human rights in Myanmar, Yanghee Lee”, 21 January 2015.
See General Assembly resolution 50/152, Universal Declaration of Human Rights, art. 15(2);
Convention on the Rights of the Child, arts. 7, 8; Convention on the Elimination of All Forms of
Discrimination against Women, art. 9; Convention on the Rights of Persons with Disabilities, art 18.
Convention on the Rights of the Child, art. 7.
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Rohingya in Rakhine State. The lack of citizenship of the Rohingya community heightens
their vulnerability to a range of human rights violations.

27.  In June 2014, the Government initiated a citizenship verification process, piloted in
Myebon (Rakhine State). Members of the Rohingya community refusing to identify as
“Bengali” were arbitrarily excluded from the verification process. The process was
reportedly suspended in 2015. Although those granted citizenship in Myebon were allowed
to vote in 2015, their freedom of movement and access to basic services and livelihoods
after receiving citizenship has not improved. On 7 June 2016, a citizenship verification
process — conducted within the framework of the Citizenship Law of 1982 — was
relaunched in Kyaukpyu, Myebon and Ponnagyun.

Restrictions to freedom of movement

28.  The Rohingya and the Kaman face severe restrictions on their freedom of
movement. Although in place in northern Rakhine State for decades, restrictions were
tightened after 2012 and differ in severity between townships. Even though their stated
purpose is to ensure security, their application is disproportionate and discriminatory, given
that they target Muslims exclusively. The majority of Rohingya live in northern Rakhine
State, where they require official authorization to move between, and often within,
townships (in northern Rakhine State, for example, a village departure certificate is
required to stay overnight in another village.). The procedures to secure travel are onerous
and time-consuming. Failure to comply with requirements can result in arrest and
prosecution. Restrictions routinely lead to extortion and harassment by law enforcement
and public officials.

29.  Since the outbreak of violence in June 2012, town administrators have imposed a
curfew in northern Rakhine State, allegedly to “protect the safety of both communities”.
The curfew, regularly extended since 2012, is reportedly based on section 144(1) of the
Myanmar Code of Criminal Procedure, which permits temporary orders in urgent cases and
requires a magistrate or delegate to issue a curfew order. OHCHR received credible
allegations that the procedure prescribed by section 144(1) has not been followed. The
curfew affords broad discretionary powers to the authorities, including with regard to
limitations on assembly and prohibiting movement between dusk and dawn. The curfew
constrains the ability of Muslims to worship and practice religion freely by limiting
gatherings of more than five people. Reportedly, it is only enforced against the Rohingya.
While a separate presidential state of emergency was lifted in March 2016 in northern
Rakhine State, the curfew remains in place.

30.  Most of those displaced during the violence in 2012 reside in central Rakhine State,
in approximately 39 camps for internally displaced persons. Restrictions on movement in
camps are severe, and many are subject to extreme security measures. In certain locations,
there is strict control of access and exits through security checkpoints. Given the nature,
extent and duration of confinement, many camps could be considered places of deprivation
of liberty under international law (see CCPR/C/GC/35, paras. 3 and 5).%*

31.  The blanket restrictions on freedom of movement for Muslim communities clearly
violate international human rights law, which requires any limitations to be necessary and
proportionate (see CCPR/C/21/Rev.1/Add.9, para. 14). The restrictions discriminately
target the Muslim population and severely constrain their access to livelihood, food, health

See Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2, annex), Principle 12: 1-2.
Universal Declaration of Human Rights, arts. 13 and 29(2).



Annex 28

A/HRC/32/18

care and education. Lifting these restrictions is essential in order to address other human
rights and humanitarian concerns in Rakhine State.

Threats to life, liberty and security

32.  Successive Special Rapporteurs have reported patterns of serious human rights
violations of the rights to life, liberty and security of the Rohingya by State security forces
and other officials. Violations include summary executions, enforced disappearance,
arbitrary arrest and detention, torture and ill-treatment, and forced labour (see A/67/383,
para. 64 and A/HRC/28/72, para. 38).% Following the outbreak of violence in 2012,
OHCHR received credible reports of the arbitrary arrest and detention of hundreds of
Rohingya, including women and children, and consistent allegations of torture and ill-
treatment, including cases of severe beating, burning by cigarettes, burning of beards,
forced labour, sexual humiliation and abuse, the denial of medical treatment, degrading
conditions of detention and deaths in custody. The indiscriminate nature and scale of arrest
and detention without due process and the subsequent treatment in detention has raised
concerns of collective punishment.

33.  In northern Rakhine State, the arbitrary arrest and detention of Rohingya remains
widespread. Their statelessness leaves them particularly vulnerable and a target for
extortion. Arrests are often made without grounds for arrest, formal processing or the laying
of charges, until release is secured by the payment of a bribe. OHCHR received reports of
violence, forced entrance and search of homes, confiscation of property, extortion and
excessive use of force related to arrest. Inability to pay onerous bribes can lead to violence,
detention or retributive action against the victim’s relatives. For those formally charged,
fair trial guarantees are often not respected.

34.  Arbitrary arrest and detention often lay the ground for other violations, such as
torture and extrajudicial killings. OHCHR received credible reports of torture and death in
custody of individuals arrested and detained on charges related to arson or alleged links to
terrorist groups. The lack of regular and independent monitoring of detention heightens the
vulnerability of detainees to torture and ill-treatment.

35.  Excessive use of force in the context of demonstrations and law enforcement
activities has also been reported, including during patrols and the enforcement of
restrictions on movement. Deaths resulting from excessive, unnecessary or disproportionate
use of force by law enforcement officials constitute an arbitrary deprivation of the right to
life.

Sexual and gender-based violence

36. Sexual and gender-based violence perpetrated by security forces against the
Rohingya in Rakhine State has been reported for decades. Its prevalence has, however,
most likely been underreported owing to lack of access to justice, cultural barriers, stigma
and fear of reprisal. OHCHR received reports of sexual violence, including rape, against
women who had been arrested or detained, or in the course of law enforcement operations,
such as house searches or at checkpoints. OHCHR has no information that such allegations
have been investigated or that perpetrators have been held accountable.

37.  Domestic violence has been reported within the Rohingya community. Protracted
displacement, overcrowding in camps, the lack of livelihoods and constraints on all aspects
of life exacerbate tensions and the risk of domestic violence. The lack of available and
accessible health and other support services remains a concern. The Government has an

2% In violation of Universal Declaration of Human Rights, arts. 3,4, 5 and 9.
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obligation to protect all individuals from all forms of violence and to address sexual and
gender-based violence within the private and public spheres.’

5. Denial of the right to health

38.  The availability, accessibility, affordability and quality of health facilities, goods and
services are extremely poor across Rakhine State. The consequences of limited access to
health facilities include delays in treatment, reliance on alternative health care, the
escalation of preventable diseases and poor overall health outcomes.

39. Rohingya and Kaman communities face a disproportionate burden owing to
discriminatory barriers, including restrictions on freedom of movement, which have a
severe impact on the right to health, in particular with regard to access to emergency and
life-saving care. OHCHR received credible reports of death caused by lack of access to
health facilities or of timely treatment, often where there was a township hospital in close
proximity.”® In townships surrounding Sittwe, including Pauktaw and Myebon, Muslims
have no free access to township hospitals; emergency cases must be referred to Sittwe
General Hospital through an onerous and time-consuming referral process, which entails
boat travel and police escorts. Muslim patients are confined to a segregated ward, where
allegations and rumours of discriminatory treatment persist. The situation leads to a general
reluctance to seek care at the facility. In northern Rakhine State, patients have access to
township hospitals but are required to obtain costly and time-consuming travel
authorizations, pass through checkpoints and face additional limitations imposed by the
curfew, which in some cases may lead to serious and life-threatening delays in an
emergency situation. Delays in seeking or receiving emergency obstetric treatment can
have particularly devastating consequences and are a major cause of death of babies and for
women experiencing complications during pregnancy and childbirth.

40.  Restrictions placed on Muslim communities in their access to public health facilities
constitute a violation of the right to health;? if they lead to death, they may also amount to
a violation of the right to life. Equal and non-discriminatory access to medical treatment,
facilities and care should be ensured for all people in Myanmar, irrespective of religion,
ethnicity or citizenship status.

6.  Denial of the right to education

41.  Rakhine State has one of the lowest rates of literacy in the country, while the lack of
education opportunities and access to adequate education affects all its inhabitants. Muslim
communities face additional barriers owing to protracted displacement, restrictions on
freedom of movement and discrimination (see CRC/C/MMR/CO/3-4, paras. 96-97,
A/70/412, para. 36 and A/HRC/28/72, para. 55).° Non-citizens, including Rohingya, are
excluded from studying a number of “liberal professions”, such as medicine, economics
and engineering (for example, the university admission guide for 2013 required university
applicants to be “citizens of Myanmar”). Since the outbreak of violence in 2012, they are
also excluded from tertiary education at the only university in Rakhine State, in Sittwe, on
“security grounds”.

27
28

Convention on the Elimination of All Forms of Discrimination against Women, art. 2.

In the cases reported, OHCHR is unable to determine whether patients would have survived had
emergency treatment been given.

Convention on the Rights of the Child, art. 24; Convention on the Elimination of All Forms of
Discrimination against Women, art. 12; Convention on the Rights of Persons with Disabilities, art. 25.

3% In violation of Convention on the Rights of the Child, arts. 2 and 28.
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42.  Approximately 30,000 Muslim children in camps for internally displaced persons
depend on temporary learning spaces supported by humanitarian organizations. The quality
of education is a matter of concern, given the lack of qualified teachers, textbooks, teaching
materials and teaching time. The consequences of lost years of education are devastating
for future livelihood opportunities and the ability of young members of the Rohingya and
Kaman communities to contribute to the development of Myanmar. Preventing co-
education of Rohingya and Rakhine is discriminatory and a violation of the right to equal
access to education. It also restricts opportunities for interaction and reconciliation between
communities.

Other restrictions based on local orders

43.  In northern Rakhine State, a number of local orders targeting the Rohingya are
discriminatory in intent and effect. Many have no legal basis, but are policies and directives
issued by government authorities or law enforcement bodies ostensibly to prevent illegal
immigration and to control movement and population growth. Although the degree to
which the orders are enforced is unclear, their impact remains pervasive. Under one local
order, couples are required to follow costly and arduous administrative procedures to secure
a marriage permit, which itself includes restrictions on the number of children and a
requirement to use contraception. Non-compliance is a criminal offence, punishable by up
to 10 years of imprisonment. OHCHR received reports of women and girls resorting to
unsafe abortions out of fear of contravening the orders.

44, It is estimated that 5,000 children born in contravention of local orders are excluded
from official household lists and placed on a separate list (the “black list”). Moreover, birth
certificates have not been issued for Rohingya children since the 1990s. The lack of official
documentation and effective legal identity has serious consequences for all stages of life,
further restricting their freedom of movement and access to health care and education. It
also heightens their vulnerability to human rights violations, such as arbitrary arrest and
detention, and extortion.

45.  The local orders constitute a violation of fundamental rights, including the principle
of non-discrimination, freedom of movement, the rights to privacy, to marry and to found a
family, and the rights of the child.*!

Limitation on political rights and documentation

46.  In February 2015, the previous Government announced the expiry of “temporary
identity certificates” held by some 700,000 stateless people across the country, including
the Rohingya, the Chinese and other minority groups. The certificate was the primary
document held by stateless persons in Rakhine to confirm their legal residence in Myanmar.
In June 2015, a new “identity card for nationality verification” was announced; however, it
was widely viewed with suspicion, and acceptance has been extremely low. Consequently,
hundreds of thousands of stateless persons in Rakhine have no valid individual identity
document confirming their legal residence.

47.  During the elections in 2010, holders of temporary identity certificates were granted
the right to form and join political parties, and to vote. Before the elections held in
November 2015, however, steps were taken to prevent certificate holders from participating
in political life.? In September 2014, the Parliament amended the Political Parties

See the Convention on the Elimination of All Forms of Discrimination against Women, arts. 1 and 16,
the Convention on the Rights of Persons with Disabilities, arts. 18, 22 and 23, and the Convention on
the Rights of the Child, arts, 2, 7 and 16.

Universal Declaration of Human Rights, art. 21.

11
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Registration Law, introducing a requirement for party leaders to be “full” citizens, and for
party members to be “full” or “naturalized” citizens. In May 2015, the right of temporary
identity certificate-holders to vote in the general election was revoked.

9. Forced labour

48. Myanmar has taken significant steps to eliminate forced labour, including by
establishing a complaints mechanism and a joint action plan with the International Labour
Organization (ILO). Nonetheless, credible reports indicate that, while the use of forced
labour has generally declined, it persists in parts of the country where it particularly affects
minority groups.

49.  Reports that forced labour involving Rohingya in northern Rakhine State continue to
be received. Tasks include sentry duty, building and maintenance work, and provisions of
materials for such work. Victims state that they cannot refuse work out of fear of
repercussions, which may include violence, arrest or detention, fines or other forms of
coercion, punishment and intimidation. Forced labour has severe consequences for the
mental and physical health of victims and a long-term impact on livelihoods and food
security. OHCHR also received reports of forced labour imposed on Rakhine communities,
including recently in the context of the conflict between the Tatmadaw and the Arakan
Army. It is likely that forced labour practices are underreported in Rakhine State owing to
lack of access for independent observers, lack of awareness of the ILO complaints
mechanism, and fear of reprisal.

10.  Trafficking in persons and migrant smuggling

50. In May 2015, the Andaman Sea crisis highlighted a pattern of human rights
violations and abuses linked to irregular regional migration flows facilitated by trafficking
and smuggling networks. This included unlawful confinement on boats and at land-based
transit points, sexual and gender-based violence, and ill-treatment. It is estimated that some
2,000 Rohingya and Bangladeshi died at sea between 2012 and 2015.

51. Myanmar is a party to the Association of Southeast Asian Nations Convention
against Trafficking in Persons, Especially Women and Children of 2015. It has also signed
the Bali Declaration on People Smuggling, Trafficking in Persons and Related
Transnational Crime of 2016, in which the signatories pledged to tackle human trafficking
in part by improving the conditions that force people to flee, including “full respect for
human rights ... and measures to prevent and reduce statelessness”. The second half of
2015 saw a 96 per cent reduction in boat departures from Rakhine State and Bangladesh
compared with the same period in 2014. The decrease in boat departures since June 2015
can be explained by various factors, including the greater scrutiny of irregular migration by
Governments in the region and the higher prices demanded by smugglers. In order to fully
address irregular maritime movement originating from Rakhine State, concrete and
meaningful efforts are required to address the push factors and coercive circumstances
highlighted in the present report.

11.  Protracted displacement and denial of an adequate standard of living

52.  Four years after the outbreak of violence in 2012, almost 120,000 people, mainly
Rohingya and Kaman, remain internally displaced in Rakhine State. Protracted
displacement in deteriorating shelters, limited access to basic services and the inability to
move freely make for particularly oppressive living conditions for those in the camps.
Besides violating the right to freedom of movement, the conditions also affect the
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enjoyment of several economic and social rights, including the rights to education, to the
highest attainable standard of health and to an adequate standard of living.*> A significant
number of internally displaced persons are not officially recognized or do receive adequate
assistance owing to issues in clarifying and defining who is an internally displaced person.
The violence and related restrictions have also severely affected those in Rakhine State who
are not among the internally displaced, including those located in remote or isolated
communities, who do not receive adequate assistance.

53.  Itis estimated that 25,000 internally displaced persons returned or were integrated at
the site of displacement in 2015 through the Rakhine State Government Resettlement Plan.
There is, however, an urgent need to find durable solutions for all those who remain
displaced. The process should be informed, transparent, voluntary and rights-based.
Furthermore, internally displaced persons should have access to an effective mechanism
that ensures or restores housing, land and property, or that provides adequate compensation
where return is not feasible. Sufficient guarantees should be given to ensure that housing,
land and tenure issues do not lead to further human rights concerns.

54.  The segregation of communities in Rakhine poses a significant challenge to the
identification of durable solutions. This is particularly the case in Sittwe town, where no
plans have been made to address the situation of more than 90,000 internally displaced
persons in camps, who often reside only a few kilometres from their place of origin. This
enforced segregation of communities requires urgent attention. Targeted measures of
peacebuilding, interfaith initiatives and the gradual restoration of social and economic
bonds are vital.

Assessment

55.  The situation described above reflects a pattern of gross human rights violations that
affect fundamental civil, political, economic, social and cultural rights of the Rohingya.
Widespread discriminatory policies and/or practices targeting them on the basis of their
ethnic and/or religious identity have led to an acute deprivation of fundamental rights.
Many of the acts described would suggest a widespread or systematic attack against the
Rohingya, in turn suggesting the possible commission of crimes against humanity, if
established by a court of law (see also A/HRC/25/64, para. 51).

Violations and abuses against other minorities

56.  Decades of armed conflicts, varying in scope and intensity, have taken place against
a complex backdrop of long-standing grievances against the Bamar-dominated central
Government and military. Successive Special Rapporteurs have consistently reported
allegations of violations of international humanitarian law and human rights law in the
context of these conflicts. The absence of adequate accountability mechanisms has resulted
in impunity, thereby eroding further the rule of law and undermining sustainable peace and
reconciliation. While the signing of a nationwide ceasefire agreement is a significant step, it
is only a starting point. Inclusive political talks — with the full participation of ethnic
minority communities, including women representatives — are critical to address the root
causes of conflict and long-standing grievances of ethnic communities. The new
Government’s proposal for a national peace conference is welcome.

Universal Declaration of Human Rights, arts. 25 and 26; International Covenant on Economic, Social
and Cultural Rights, arts. 11-13.
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57. In the context of armed conflict, allegations of violations of international
humanitarian law and human rights law involving the military have included the deliberate
targeting of and indiscriminate attacks against civilians, the use of child soldiers, forced
displacement, the summary execution of civilians and captured fighters, forced labour,
arbitrary arrest and detention, torture and ill-treatment, and sexual violence. Credible
reports detail practices that include military personnel ordering civilians to walk before
them as “human mine sweepers”; a policy of categorizing certain zones as “black areas”,
giving the military free rein to target anyone in that area, including civilians, contrary to the
principle of distinction; and the “live off the land” policy, resulting in the confiscation by
the military of land, livestock or harvested crops from civilians.

58.  In Kachin and Northern Shan States, where fighting has intensified, there are
ongoing reports of violations by all parties to the conflicts (see A/70/412, para. 50 and
A/HRC/31/71, para. 52). In June 2011, the breakdown of a 17-year ceasefire in Kachin
State caused significant displacement; 96,000 people remain internally displaced. Fighting
in 2015 caused the displacement of an additional 100,000 people, including 80,000 from
the Kokang Self-Administered Zone. Credible reports of violations of international
humanitarian law by the military include a lack of distinction between civilians and fighters
and indiscriminate firing.

59.  The reported abuses by ethnic armed groups against civilians include the forced
recruitment and use of children in hostilities, forced displacement of the population, torture,
ill-treatment and the summary execution of captured Tatmadaw personnel and ongoing
reports of harassment, arbitrary detention, and extortion by some of these groups
(A/HRC/31/71 para. 52). There are also ongoing reports of the use by both the military and
ethnic armed groups of civilians as porters, sentries, guides and human shields, and also the
use of anti-personnel mines in civilian areas (A/HRC/28/72, para. 31).

60. Cases of sexual and gender-based violence against women of ethnic minority
communities perpetrated by Myanmar security forces have been documented for many
years. Such violence continues to be reported, and is particularly prevalent in conflict-
affected areas, such as Kachin and Shan States, with credible reports of rape, sexual
slavery, and forced and servile marriages. According to reports, victims include women and
men, girls and boys, including children as young as 7 years of age (S/2014/181, paras. 37-
39). The risk of sexual violence appears to be greater during home invasions, movements of
populations and forced portering. Some reports by civil society sources allege that rape and
sexual torture are committed on military bases and in prisons. Reports of sexual violence
increase for communities living in close proximity to areas with a large military presence.

61.  The confiscation of land by the military for barracks and military camps, crop
confiscation, the production of food for soldiers, and designation of forbidden ‘“high
security areas” have consistently been reported in areas where ethnic communities reside
(A/66/365, para. 64). Violations of housing, land and property rights, including through
development-induced displacement, have also been increasingly documented since 2012.
Private local commercial interests, often with strong links to the military, have allegedly
engaged in land grabbing and forced evictions. Years of continuing conflict and military
campaigns in ethnic areas have resulted in extensive displacement in eastern Myanmar and
along the border with Thailand. Many of the long-term displaced, including more than
100,000 refugees in Thailand, are reportedly reluctant to return out of fear for their safety
owing to the outbreak of sporadic skirmishes, the continued military presence, and the
presence of landmines and unexploded ordnance.

62. A significant disparity in access to education persists. In ethnic minority areas,
especially conflict-affected areas, many schools are either not operational or inaccessible.
Under the policy of previous military Governments, the use and teaching of minority
languages in schools was prohibited, and informal community schools providing learning in
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minority languages were banned in some areas. Recent national education legislation (such
as the National Education Law) has opened up space for the use of ethnic languages in
classrooms, while State and regional governments are empowered to develop and
implement language policy at the regional and State levels.

63.  For many years, Christian communities in Myanmar have faced restrictions in their
freedom of religion or belief, especially in Chin, Kachin, Kayin and Kayah States. Special
procedure mandate holders have reported allegations of human rights violations targeting
Chin Christians, including of forced labour for the construction of monasteries and
pagodas, the forcible confiscation of land, induced or coerced conversions to Buddhism, the
closure of churches and “house” churches, and the destruction of crosses (A/HRC/22/67, p.
127). Allegations of arbitrary arrest, detention and torture of religious leaders, missionaries,
church workers and others have also been reported (A/HRC/25/74, p. 105). Like Muslim
communities, Christian groups report difficulties in obtaining permission to renovate,
extend or construct religious buildings (see A/69/398, para. 40).

Assessment

64.  The information received by OHCHR suggests that minority groups have suffered a
wide range of human rights violations and abuses. Moreover, in the context of armed
conflicts, reports over many decades have documented violations of international
humanitarian law allegedly committed by the military and armed groups. If established in a
court of law, some of these violations could amount to war crimes.

Conclusions

65.  The human rights situation of the Rohingya and other minorities in Myanmar
is a cause of utmost concern. The scope and patterns of violations and abuses reported
cannot be ignored; systematic and systemic discrimination and policies of exclusion
and marginalization are all too often at the root of future conflicts. On 25 March 2013,
the Special Adviser of the Secretary-General on the Prevention of Genocide warned
that failing to address the immediate consequences and root causes of violence
between Rakhine Buddhists and Rohingya Muslim could have “serious consequences
which the international community has solemnly promised to prevent”.

66. Conversely, addressing the violations and abuses identified by the High
Commissioner in the present report may help to provide a safe and peaceful
environment for all in Myanmar, planting the seeds for growth, prosperity and
harmony.

67. The new Government has the responsibility and the opportunity to halt these
violations and abuses. It must seize the momentum by stopping discriminatory policies
and practices and repealing discriminatory laws.

68. Measures are needed to break the cycle of impunity and to promote
accountability in the interests of justice, reconciliation and the protection of the
human rights of all people in Myanmar. In accordance with the State’s obligations
under international norms and standards, the authorities of Myanmar should ensure
that all past and ongoing allegations of human rights violations and abuses are
investigated promptly, thoroughly, impartially and independently. This will ensure
accountability and the access of victims to an effective remedy, including adequate
reparation and respect for their right to know the truth about violations.

69.  Such efforts should be made in close collaboration with civil society and with
the support of the international community. They will be essential to lay solid and
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sustainable foundations for the rule of law, based on full and equal respect for human
rights, including the rights of persons belonging to minorities and to consolidate the
democratic transformation of Myanmar.

70.  The Government should also take comprehensive legal and policy measures
that address the root causes of all human rights violations and abuses, and prevent
their recurrence. Victim and community perspectives should be central to such a
process, including through broad and inclusive consultations and participation
throughout the design and implementation of any measures aimed at addressing the
past.

71.  Progress should also be made in reforming the legal framework, including the
Constitution of 2008 and the Citizenship Law of 1982, so that it is fully consistent with
the State’s international human rights obligations. The report of the Special
Rapporteur submitted to the Human Rights Council at its thirty-first session
(A/HRC/31/71) is a useful tool in this regard. The establishment of mechanisms to
ensure that any new legislation is fully compliant with the State’s international human
rights obligations is also of critical importance.

72.  With strengthened independence and an enhanced protection mandate, the
Myanmar National Human Rights Commission could play a critical role in upholding
and protecting the human rights of all people in Myanmar. Its powers to inquire into
violations committed by law enforcement officials, to demand accountability from the
Government, to denounce discrimination and incitement to hatred or violence and to
visit places of detention could be utilized to strengthen protection of minorities.

73.  While some of the measures necessary to address concerns raised in the present
report should be taken promptly, the High Commissioner acknowledges that others
will require a staged, longer-term approach in the context of the political transition.

74. OHCHR stands ready to provide the Government with support in its efforts to
protect and promote the human rights of all people in Myanmar, and to strengthen
effective rule of law. The focus on discrimination that underpins the Sustainable
Development Goals provides an important framework to ensure that no minority is
left behind in the State’s accelerated development. The collective and collaborative
effort of the United Nations in the country will also be crucial to addressing critical
human rights issues.

VI. Recommendations

A. Policies and practices

75. The High Commissioner recommends that the relevant authorities in
Myanmar:

(a) Abolish all discriminatory local orders in Rakhine State, including those
restricting movement and the rights to marriage and family life; immediately remove
arbitrary requirements for travel; facilitate movement within and between townships;
and promptly and clearly communicate these decisions to all relevant authorities;

(b)  Establish a road map and a time frame for lifting all restrictions on
freedom of movement in Rakhine State, and where security considerations remain,
ensure that restrictions are necessary, proportional and not discriminatory;

16



Annex 28

A/HRC/32/18

(c) Promptly lift the curfew order in northern Rakhine State, remove
arbitrary limitations on the right to freedom of assembly, and guarantee freedom of
worship;

(d)  Remove all discriminatory and restrictive bureaucratic requirements for
emergency medical referrals, and ensure unhindered access for all communities to
government hospitals in all townships in Rakhine State;

()  Ensure the replacement or issuance of identity documentation for all
individuals residing in Myanmar, regardless of their citizenship status; and ensure
that all children are registered at birth, without discrimination, and implement
promptly a process to register all unregistered children, including all Rohingya
children;

® Find durable solutions for all internally displaced persons in Rakhine
State and conflict areas in accordance with the Guiding Principles on Internal
Displacement.

Legislation

76. The High Commissioner recommends that the relevant authorities in
Myanmar:

() Take progressive steps towards the removal of all discriminatory legal
provisions, including in the Constitution, the Citizenship Law of 1982 and the four
“race and religion laws”;

(b)  Prevent and sanction incitement to discrimination, hatred and violence,
including through the development of a comprehensive strategy based on
international human rights standards, and ensure that the Parliament takes into
account the Rabat Plan of Action when discussing the “Maintenance of Religious
Harmony” bill.

Accountability

77. The High Commissioner recommends that the relevant authorities in
Myanmar:

(a)  Undertake a comprehensive inquiry into the situation of minorities in
Rakhine State and other areas in Myanmar, in consultation with all stakeholders and
in accordance with international human rights law and standards with a view to
recommending measures of accountability, and address the root causes of
discrimination, foster reconciliation between communities and prevent recurrence of
violations;

(b)  Ensure prompt, thorough, independent and impartial investigations into
all alleged violations of human rights and international humanitarian law, including
those committed by law enforcement officers and security officers, and subsequent
prosecutions; and to that end, remove any legal or legislative barriers to criminal
accountability;

(c)  Ensure national laws on arrest and detention and their application are
consistent with international human rights standards; and that law enforcement
action is conducted in accordance with human rights standards, including the
principles of legality, necessity, proportionality and non-discrimination;
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(d) Ensure that independent civilian and parliamentary oversight
mechanisms over security sector actors and robust complaints mechanisms are
established and operational;

(e) Ensure investigations into allegations of forced labour, and the
prosecution of those responsible.

D. Prevention of further violations and abuses

78. The High Commissioner recommends that the relevant authorities in
Myanmar:

(a)  Ensure that persons belonging to minorities can enjoy all their human
rights and fundamental freedoms without discrimination and with full equality before
the law;

(b)  Issue clear instructions on the prohibition of forced labour to the police,
border guard police and the General Administration Department;

(c)  Issue clear instructions on the prohibition of trafficking of persons to law
enforcement agencies, and ensure that victims are protected and treated in
accordance with international human rights standards;

(d) Ensure that measures aimed at addressing irregular migration and
combating transnational organized crime, including trafficking of persons and
smuggling of migrants, do not adversely affect the human rights and dignity of
migrants and refugees.

E. Peace process

79. The High Commissioner recommends that the relevant authorities in
Myanmar:

(a)  Ensure broad consultations with and the full participation of all local
and affected communities in the peace process, including ethnic minorities, civil
society and women;

(b)  Ensure that human rights protection is placed at the centre of the work
of the National Reconciliation and Peace Centre and ceasefire monitoring
mechanisms.

F. Institutions

80. The High Commissioner recommends that the relevant authorities in
Myanmar:

(a)  Undertake institutional reforms to ensure respect for the rule of law;

(b) Improve access to justice before independent and impartial courts
through fair procedures, and ensure that the administration of justice complies fully
with international human rights norms and standards, including the principles of
independence and impartiality of the judiciary;

() Strengthen the mandate of the Myanmar National Human Rights
Commission so that it is able to perform its functions independently and in full
compliance with the Paris Principles, including monitoring of all places of detention;
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(d) Increase sustained engagement and cooperation with OHCHR to
enhance the promotion and protection of human rights in Myanmar.

Implementation

81. The High Commissioner recommends that the Human Rights Council follow
closely the implementation of the above-mentioned recommendations, and encourage

the Government to make meaningful progress in this regard.
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EXECUTIVE SUMMARY

The citizenship verification process in Rakhine State commenced in July 2014 with the pilot in Taung
Pyo IDP camp in Myebon Township. It was then rolled out as of 1 January 2015 across Rakhine State
and nationwide, but with a very low level of participation. The verification exercise recommenced in
2016 under the newly formed Government led by the National League for Democracy. The pilot
process in Myebon has resulted in around 2,000 people (including children) receiving a form of
citizenship documentation (full or naturalized citizenship). However, there have been no tangible
changes in the overall situation of those who have acquired citizenship through the pilot; their
constraints on freedom of movement persist as well as their access to basic services including
education, health and livelihoods. In northern townships of Rakhine State where the majority of the
stateless population reside, participation in the verification continues to be low.

Since the commencement of the pilot project in Myebon in 2014, UNHCR has monitored the
implementation of the exercise consistently through gauging community perceptions of the processes
and outcomes. To complement this sustained monitoring, and in order to strengthen its advocacy on
the citizenship verification process, UNHCR conducted a survey of the stateless population and other
minorities’ perceptions of citizenship, documentation and related processes. Over the period from
March to early June 2016, 1,293 community members from eight townships and various villages and
communities in Rakhine State were interviewed.

The key findings that have arisen from this study include:

=  Further improvements to the current implementation measures are needed in order to
encourage participation in the citizenship verification process. It has become clear from
of the implementation of the citizenship verification process in 2016 that the ICNV (“Identity
Card for Nationality Verification”) is not accepted by the community, despite key changes
made by the Government to the application process and to the card itself. In 2015 the key
concerns regarding the ICNV included the requirement to self-identify as “Bengali”, and the
expiration of the document within two years. Although the Government demonstrated some
flexibility on these issues, the stateless population still sees the ICNV as compelling them to
participate in a citizenship verification process that remains non-transparent with no clarity on
the rights attached to the ICNV.

= The recognition of ethnicity on citizenship documentation is described as being
important by the community members surveyed, in order for “Rohingya” to be
recognized as a minority group like other ethnic groups in the country. It is also widely
considered that the recognition of ethnicity on the documentation will facilitate equal treatment
with other Myanmar citizens. Some community members, though a minority among those
interviewed for this study, highlighted that it was acceptable that ethnicity was not included on
documentation.

= Information gaps on citizenship, documentation and rights are widespread and
significant, undermining the stateless population’s ability to make informed decision
during the citizenship verification process. Most stateless community members who
participated in the survey are unclear about the various kinds of documentation and the rights
and obligations attached to these.

= Communities feel entitlement to “full” citizenship. Most Rohingya community members
surveyed feel that “full” citizenship should be granted to their community given that they can
prove that they were born in Myanmar and that their families have lived in Myanmar for
generations. For some this is also tied to the desire that their community be recognized as a
distinct and recognized ethnic group in Myanmar.

= The concept of being a citizen in Myanmar is intimately linked to the perception that
citizens have rights. The rights attached to being a citizen or having any form of
documentation is perceived by the community include freedom of movement, access to
livelihoods, equal treatment, access to healthcare and education and freedom from
discrimination. The community’s key asks from the new Government echo the themes of
rights that are associated with being a citizen.
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The Rohingya highlight freedom of movement as a core right that they do not currently
enjoy due to their stateless status. Freedom of movement is highlighted as being a key
right enabled by documentation and core when explaining how stateless communities
perceive citizenship. It was identified as being the main right that would significantly change
their lives. Freedom of movement is one of the main hopes for change with the new
Government. Women and youth also highlight the importance of this right in their everyday
life.

Young stateless people have a very limited awareness of what citizenship means. Both
young women and men found it extremely difficult to explain any perception on citizenship,
with little understanding of documentation and related processes. Young people do however
express that documentation to confirm their citizenship would grant important rights such as
freedom of movement, access to livelihoods and access to education.

Women do not have access to information on the substantive elements of
documentation or hold their own documentation. The low literacy rate in Rakhine State
among the Rohingya women and lack of access to participation in discussions concerning
documentation was highlighted as key challenges in their ability to understand the procedures
and contents of the documentation that they received. In some instances, women were found
not to be the custodians of their own documentation.

Women often share that if they received a citizenship card there would be peace in
Rakhine State. Women’s perception of peace is explained as freedom of movement,
livelihood opportunities, being able to marry freely without marriage permissions, being able
to register their children to household lists and for their children to have access to education.

The Maramagyi confirm that having a CSC card has enabled access to rights,
diminished discriminatory treatment by the authorities and made them feel “secure”.
Before receiving the CSC the Maramagyi had no identity card and report having felt
discriminated by the authorities. The Maramagyi communities report that their lives changed
significantly with the CSC and their situation both in terms of access to documentation and
rights that they can enjoy as a result.

The Kaman perceive that they face restrictions in accessing documentation and rights
due to religious discrimination. Despite being a recognized minority group the community
highlights that they are discriminated because of their Muslim faith. The community hopes for
equal access to rights as other citizens, the granting of the CSC for all and freedom from
discrimination.

Some Hindu perceive the Naturalized Citizenship Scrutiny Card to be a temporary card
providing them with an insecure status and with which they cannot access full rights.
Particularly in northern Rakhine some are concerned that if the law changes they might be
sent to India.

The Rakhine highlight the importance of a citizenship card to ensure freedom of
movement, freedom from discrimination and access to services. The Rakhine consider
the citizenship card to be very important, believing that not having the card would directly
affect their freedom of movement, their children’s access to education and civil
documentation. Women perceive that they may be discriminated without the card.

All groups included in the study experience limited access to reliable information on
documentation, rights, obligations and entitlements. Similar to the stateless community
there is a lack of access to information and little dialogue between the authorities and
communities to dispel rumours and ensure clear and transparent messages. This results in
communities not being fully informed or empowered to make informed decisions.
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Recommendations

The findings in this report identify significant information gaps on citizenship, documentation and
rights. Such information gaps undermine the stateless population’s ability to make informed choices
during the citizenship verification process and hinder government attempts to make substantial
progress. Women and youth are those with the least access, perpetuating their inability to participate
and make decisions. In light of these, key recommendations for improving the current citizenship
verification process, include the following:

Improving access and providing information: Information on the procedures of the
citizenship verification exercise should be delivered directly by authorities in a language that
is understood to ensure that all members of the community, including women and youth, are
able to access the procedure and be informed of the requirements to apply. A consistent
dialogue between authorities and the communities on the process and status of the
citizenship verification exercise would ensure transparency and confidence in the procedure
and dispel rumours. Consideration should also be given to outreach within communities to
ensure that information and the application procedure is accessible.

Resolving the terminology issue: The terminology issue has not been resolved and is likely
to continue to be an impediment to implementation. A low level of participation will be
expected if this issue is not resolved in a manner that is acceptable to all communities.

Enhanced consultations with affected communities: It is evident that communities either
do not know about the citizenship verification, or do not understand the process and its
ramifications. Active steps to consult with both the stateless and Rakhine communities on
how a citizenship verification process will be implemented under the current legal framework
will be essential.

Simplified application forms: The application procedure may be expedited by the use of
simplified application forms and the implementation of a low threshold for submitting
supporting documentation. Township archives could be referenced, particularly when
applicants do not have complete family records.

Timely decision-making: Decisions should be issued in a timely manner and information
should be provided on mechanisms to follow up pending cases, or to pursue review or
appeals for rejected decisions.

Flexible approach: Given the low level of literacy among the community, a low threshold for
establishing knowledge of a national language would ensure that a greater number of
applicants benefit from the exercise, particularly women and youth. Waiving the multiple fees
which applicants cannot afford would also increase participation. Members of the community
who may be living with disabilities or the elderly should likewise not be excluded from the
exercise and measures to ensure they are able to participate should be implemented.

Tangible changes: The absence of tangible changes that has followed the exercise to date
has resulted in a lack of confidence in the procedure throughout stateless communities.
Progressive tangible changes must be seen for those who are confirmed as citizens.
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